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V. 

STATE  OF  OKLAHOMA. 

(28  Okla.  94,  113  Pac.  921.) 

Statute  -~  impeaching  by  Journals. 

1.  When  an  enrolled  bill  has  been  signed 
by   the   speaker  of  the   house   and  by  the 
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president  of  the  senate,  respectively,  in  the 
presence  of  those  bodies,  immediately  after 
the  bill  has  been  read  publicly  at  length, 
and  the  same  has  been  approved  by  the 
governor  and  deposited  in  the  office  of  the 
secretary  of  state,  it  is  not  competent  to 
show  from  the  journals  of  the  house  that 
the  act  so  authenticated,  approved,  and  de- 
posited did  not  pass  in  the  form  in  which 
it  was  signed  by  the  presiding  officers  and 
approved  by  the  governor. 

School  tax  —  legislative  imposition  — 
validity. 

2.  That  portion  of  §  2,  art.  7,  chap.  38, 


Note,  ^  Conclu9h}enes8  of  an  enrolled 

biU. 

I.  Introduction,  3. 
n.  Conflicting  rules. 

a.  Doctrine  of  absolute  conclusive- 

ness, 4. 

b.  Doctrine    of    prima    facie    con- 

clusiveness. 

1.  Where     the     journals     are 

silent    as    to    compliance 
with      constitutional      re- 
quirements, 6. 

2.  Where  it  affirmatively  ap- 

pears that  a  constitutional 
requirement  was  not  com- 
plied with,  9. 
e.  Doctrine  as  to  matters  required 
by    the     Constitution    to    be 
shown  on   the  journal,  10. 
III.  Particular  grounds  of  attack. 

a.  Necessity     of     considering     in 

light     of    general     principles, 
12. 

b.  Legality   of   legislative   session, 

12. 

c.  Introduction   of  bill  after  time 

limited  by  Constitution,  12. 

d.  Improper     origin     of     revenue 

bills,  13. 

e.  Change  of  original   purpose   of 

bill. 
1.  In  general,  13. 
2.  After  time  limited  for  in- 
troduction of  bills,  13. 

f.  Failure  to  refer  bill  to  commit- 

tee  13 
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III. — continued. 

g.  Failure    to    print    bill    before 

passage,    14. 
h.  Nonobservance  of  constitutional 
requirement    as    to    read- 
ing bill. 
1.  In  general,   14. 

2.  Suspension  of  such  require- 

ment, 14. 

3.  Reading  bill  before  signing 

by  legislative  officers,  16. 
L  Indefinite   suspension   of  action 

on  bill,  17. 
j.  Adoption   of  substitute   for  en- 
rolled bill,  17. 
k.  Sufficiency  of  vote  by  which  bill 
was  passed. 

1.  Passage  with  aid  of  votes  of 

members  illegally  elected 
or  seated,  17. 

2.  Lack  of  constitutional  ma- 

jority. 

(a)  In   general,  17. 

(b)  To  pass  bill  over  gov- 

ernor's veto,  19. 

(c)  To  give  bill   immedi- 

ate effect,  19. 
L  Failure  to  record  vote  as  Con- 
stitution directs. 

1.  In  general,  19. 

2.  As   required  by   statute   in 

North  Carolina  on  bills 
raising  revenue  or  pledg- 
ing credit  of  state  or  mu- 
nicipality, 21. 
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Bess.  Laws  1909,  being  part  of  an  act  en- 
titled, "An  Act  for  Raising  and  Collecting 
Revenues,"  approved  March  10,  1909,  which 
levies  annually  i  of  1  mill  ad  valorem  tax 
for  common  school  purposes,  does  not  vio- 
late §  20,  art.  10,  of  the  Constitution. 

(January  24,  1911.) 

ERROR  to  the  District  Court  for  Logan 
County  to  review  a  judgment  in  favor 
of  the  state  upon  the  submission  of  a  con- 
troversy in  which  the  railway  company 
seeks  to  prevent  the  state  from  collecting 
a  tax  levied  against  its  property  for  com- 
mon school  purposes  under  a  provision  of 
the  revenue  act.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.    Cotttnghain    A    Bledsoe    for 

plaintiff  in  error. 

Messrs.  Charles  West,  Attorney  Gener- 
al, and  O.  J.  DaTenport,  for  defendant  in 
error ; 

The  educational  system  in  this  state  is  a 
matter  left  to  the  legislature  alone,  it  being 
required  to  establish  and  maintain  the 
''system"  of  schools.  The  education  of  the 
children  of  the  state  is  of  state-wide  intere^ 
and  importance,  ana  not  a  municipal  affair. 

Board  of  Education  v.  State,  26  Okla. 
366,  109  Pac.  563;  Gray,  Limitations  of 
Taxing  Power  and  Public  Indebtedness,  § 
630,  p.  312;  State  ex  rel.  Clark  v.  Haworth, 
122  Ind.  462,  7  L.R.A.  240,  23  N.  E.  946; 
People  ex  rel.  McCagg  v.  Chicago,  61  111. 


III.— continued. 

m.  Passage  of  bill  after  time  lim- 
ited by   Constitution,  22. 

n.  Bill  not  signed  by  presiding  of- 
ficers of  legislature  in  man- 
ner directed  by  Constitution, 
22, 

a  Nonpresentation  of  bill  to  gov- 
ernor within  time  prescribed 
by  Constitution,  23. 

p.  Nonapproval  of  bill  by  governor, 

q.  Enrolled  bill  different  from  that 
nassed. 

1.  Different  title,  23. 

2.  Difference  in  substance,  24. 

3.  Nonconcurrence   in    amend- 

ments, 26. 
r.  Bill  passed  at  special  session  of 
legislature. 

1.  Not  within  scope  of  procla- 

mation  of  governor   con- 
vening it,  27. 

2.  Not   within   scope   of   gov- 

ernor's message,  28. 

B.  Failure  to  give  notice  of  applica- 
tion for  passage  of  local  or 
special  act,  28. 

t.  Violation  of  statutory  or  legisla- 
tive rules  of  procedure  in  pass- 
ing bill,  29. 

u.  Fraud   or   improper  motive   of 
legislature     in     passing    bill, 
29. 

y.  Bill    passed    without    enacting 
clause,  30. 
IV.  Impeachment    of    bills    by    evidence 
other  than  legislative  journals. 

a.  Records  and  documents. 

1.  In  general,  30. 

2.  Bill     as    originally    intro- 

duced, 30. 

3.  Kngrossed  biir,  31. 

4.  Records  and  papers  of  gov- 

ernor, 31. 
6.  Records     of     secretary     of 
state,  31 . 

6.  Certificates     of    legislative 

officers,  31. 

7.  Records  and  memoranda  of 

legislative     officers     and 
clerks,  31. 
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IV.— continued. 

8.  Stenographer's         minutes, 

32. 

9.  Committee  reports,  32. 

10.  Protests  of  members  of  leg- 
islature, 32. 

b.  Parol  evidence,  32. 

c.  Stipulations  and  admissions  as 

to  invalidity  of  bill,  33. 
V.  Resort  to  legislative  journals  in  aid 
of  bills. 

a.  To  establish  law  for  which  no 

enrolled    bill    can    be    found, 
33. 

b.  To  show  passage  of  bill  by  con- 

stitutional majority,  34. 
e.  To  show  passage  of  bill  over  gov- 
ernor's veto,  34. 

d.  To  show  enactment  of  bill  with 

emergency    clause,  34. 
VI.  Resort  to  evidence  other  than  jour- 
nals in  aid  of  bills, 
a.  Documentary. 

1.  To    show    passage    of    bill, 

34. 

2.  To    show    reading    of    bill, 

34. 

3.  To   show   approval   of   bill, 

34. 

4.  To  identify  enrolled  bill  as 

that  actually  passed,  35. 
6.  To  supply  omission  from  en- 
rolled bill,  35. 

b.  Parol  evidence,  36. 

Vll.  Resort     to     journals     to     determine 
which  of  two  inconsistent  bills  is 

in  force,  35. 

Vni.  Conclusiveness    of    journal    recitals, 
35. 
IX.  Effect  of  inconsistent  journal  entries, 
36. 
X.  Presumption    of    regular    enactment 
of  bills,  36. 
XI.  Legality  of  enactment  of  bill  as  ques- 
tion of  law,  37. 
XII.  Necessity  of  pleading  illegal  enact- 
ment of  bill,  37. 
XIII.  Proof  of  existence  and  contents   of 
journals. 

a.  Necessity  of,  38. 

b.  Judicial  notice  of,  38. 


1911. 


ATCHISON,  T.  &  S.  F.   R.  CO.  v.  STATE. 


18,  2  Am.  Rep.  278;  Revell  v.  Annapolis, 

81  Md.  8,  81  Atl.  695;  Schultes  v.  Eberly, 

82  Ala.  242,  2  So.  345;  Southern  R.  Co.  y. 
6t  Clair  County,  124  Ala.  491,  S$7  So.  23. 

When  a  bill  has  been  signed  by  the  pre- 
siding officers  of  each  honse,  and  approved 
by  the  governor  and  filed  with  the  secre- 
tary of  state,  it  is  conclusive,  and  the  courts 
vrill  not  look  further  to  determine  its  valid- 
ity. 

Marshall  Field  ^  Co.  v.  Clark,  143  U.  S. 
649,  36  L.  ed.  294,  12  Sup.  Ct.  Rep.  495; 
Harwood  v.  Wentworth,  162  U.  S.  558,  40 
L.  ed.  1072,  16  Sup.  Ct.  Rep.  890,  4  Ariz. 
378,  42  Pac.  1025;  People  v.  Dunn,  80  Cal. 
211,  13  Am.  St.  Rep.  118,  22  Pac.  140; 
Weill  V.  Kenfield,  54  Cal.  Ill;  Yolo  County 


v.  Colgan,  132  Cal.  265,  84  Am.  St.  Rep.  41, 

64  Pac.  403;  People  v.  Harlan,  133  Cal.  16, 

65  Pac.  9;  Sacramento  Paving  Co.  v.  An- 
derson, 1  Cal.  App.  672,  82  Pac.  1069; 
Sacramento  Paving  Co.  v.  Martyr,  —  Cal. 
App.  — ,  82  Pac.  1071;  Edger  v.  Randolph 
County,  70  Ind.  331;  Taylor  v.  Beckham, 
108  Ky.  278,  49  L.R.A.  268,  94  Am.  St.  Rep. 
357,  66  S.  W.  177;  Com.  vl  Hardin  County 
Ct.  99  Ky.  188,  35  S.  W.  276;  Waller  v. 
Murray,  21  Ky.  L.  Rep.  783,  53  S.  W.  25; 
Swann  v.  Buck,  40  Miss.  268;  Greer  v. 
State,  54  Miss.  378;  Hunt  v.  Wright,  70 
Miss.  298,  11  So.  608;  State  ex  rel.  Chase 
V.  Rogers,  10  Nev.  250,  21  Am.  Rep.  738; 
State  ex  rel.  Cardwell  v.  Glenn,  18  Nev.  34, 
1  Pac.  186;  State  ex  rel.  Sutherland  v.  Nye, 


This  note  is  supplemental  to  that  ap- 
pended to  the  case  of  State  ex  rel.  Reed 
V.  Jones,  23  L.R.A.  340,  where  the  earlier 
cases  are  collated. 

/.  Introduction, 

The  question  covered  by  this  note  is 
how  far  a  law,  hereinafter  designated  as 
"an  enrolled  bill,"  which  has  been  duly 
certified  hv  the  officers  of  the  legislature, 
approved  Vy  the  governor  and  deposited 
with  the  secretary  of  state,  is  conclusive 
as  to  the  regularity  of  its  passage  in  ac- 
cordance with  all  constitutional  require- 
ments. 

Cases  passing  upon  the  regular  enactment 
of  joint  resolutions,  or  proposed  amendments 
to  the  Constitution,  which   are  not  ordi- 
narily enrolled  in  the  same  manner  as  other 
law8,  are  ezpresslv  excluded  from  this  note. 
Courts  have  ta!ken  various  views  of  the 
convhisiveness  of  an  enrolled  bill.    On  fact 
discussed  in  determining  the  question  is  the 
purpose  of  a  legislative  journal.    By  some 
it  ia  viewed  as  a  record  kept  merely  for 
the  convenience  of  the  legislature,  and  is 
considered    with   the  adjournment  thereof, 
leaving  the  enrolled  bill  as  the  final  word 
of  the  legislature,   and,   this  being  a   co- 
ordinate  branch   of   government   with   the 
judiciary,  any  investigation  other  than  of 
the  enrolled  bill  is  precluded;   and  other 
courts, — and  this  is  more  especially  true  in 
those  jurisdictions  in  which  the  legislature 
ia  by  Constitution  required  to  keep  a  jour- 
nal,— have  regarded  the  journal  as  a  public 
record  which  is  the  final  authority  as  to 
the  proceedings  of  the  legislature,  and  held 
that  it   is   to  be  looked  to,  to  determine 
whether  or  not  the  legislature  has  complied 
with    constitutional    requirements    in    the 
ena<;tment  of  the  law. 

Again,  the  enrolled  bill  is  by  some  courts 
treated  in  the  nature  of  a  judgment,  and, 
the  legislature  being  a  co-ordinate  branch 
of  government,  the  judiciary  cannot  ques- 
tion the  validity  of  such  judgment.  Other 
courts  treat  the  failure  to  comply  with  the 
constitutional  requirements  in  the  nature 
of  jurisdictional  defects,  which  render  the 
enrolled  bill  void.  I 
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It  is  apparent  that  when  a  court  does 
look  to  the  journal  for  any  purpose,  it  does 
not  treat  the  enrolled  bill  as  conclusive,  at 
least,  not  for  all  purposes.  This  has  often 
led  to  a  division  of  the  cases  into  two 
groups,  one  in  which  the  enrolled  bill  is 
treated  as  conclusive,  and  the  other  in 
which  it  is  not.  Investigation  reveals,  how- 
ever, that  such  a  classification  does  not 
fairly  represent  the  cases,  for  it  will  be 
seen  that  even  the  courts  that  look  to  the 
journal  do  in  some  instances  give  a  certain 
degree  of  conclusiveness  to  the  enrolled  bill ; 
and  on  the  other  hand,  some  of  the  courts 
that  have  used  expressions  to  the  effect  that 
the  journal  is  conclusive  have  been  speak- 
ing with  reference  to  a  particular  set  of 
facts.  For  instance,  the  case  of  Marshall 
Field  &  Co.  v.  Clark,  infra,  uses  such  ex- 
pressions, and  is  frequently  cited  as  a  case 
holding  an  enrolled  bill  conclusive.  Yet  the 
court  in  Marshall  Field  &  Co.  v.  Clark 
expressly  reserved  deciding  as  to  the  con- 
clusiveness of  an  enrolled  bill  where  the 
point  of  attack  is  as  to  a  matter  required 
to  be  shown  on  the  journal.  Manifestly, 
therefore,  where  the  point  of  attack  on  an 
enrolled  bill  is  as  to  a  matter  required  to 
be  shown  on  the  journal,  the  case  of  Mar- 
shall Field  &  Co.  v.  Clark  is  not  direct  au- 
thority against  the  contention  that  the 
enrolled  bill  is  not  conclusive,  although  it 
is  to  be  conceded  that  it  is  not  an  affirm- 
ative in  support  of  that  contention. 

As  will  be  seen  by  reference  to  subdi- 
vision IV.,  the  journals  are  in  some  juris- 
dictions held  to  be  the  only  competent  evi- 
dence to  impeach  the  enrolled  bill;  while  in 
others,  other  evidence  has  been  admitted. 
A  reference  in  subdivision  II.  hereof  to  an 
"affirmative  showing"  includes  an  affirm- 
ative showing  on  the  journal  or  whatever 
other  records  are  held  competent  in  the 
particular  jurisdiction,  and  a  reference  to 
the  "silence  of  the  journal"  not  only  in- 
cludes the  silence  of  the  journal,  but  also 
the  silence  of  whatever  other  sources  Of 
evidence  are  held  competent  to  impeach  the 
enrolled  bill  in  the  particular  jurisdiction. 

The  Federal  courts,  in  passing  upon  the 
validity  of  a  statute  of  a  state,  will  apply 
the  rule  of  absolute  conclusiveness,  unless 
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23  Nev.  99,  42  Pac.  866;  State  ex  rel.  Os- 
burn  V.  Beck^  25  Nev.  68,  66  Pac.  1008; 
Opinion  of  Justices,  35  N.  H.  579;  Re 
Soldiers'  Voting  Bill,  45  N.  H.  607 ;  Opinion 
of  Justices,  52  N.  H.  622 ;  Passaic  County  v. 
Stevenson,  46  N.  J.  L.  184;  Bloomfield  v. 
Middlesex  County,  74  N.  J.  L.  261,  65  Ati. 
890;  Standard  Underground  Cable  Co.  v. 
Atty.  Gen.  46  N.  J.  Eq.  270,  19  Am.  St. 
Rep.  394,  19  Atl.  733;  Lyons  v.  Woods,  153 
U.  S.  649,  38  L.  ed.  854,  14  Sup.  Ct.  Rep. 
959;  Carr  v.  Coke,  116  N.  C.  236,  28  L.R.A. 
737,  47  Am.  St.  Rep.  801,  22  S.  E.  10;  Power 
V.  Kitching,  10  N.  D.  254,  88  Am.  St.  Rep. 
691,  86  N.  W.  737;  Kilgore  v.  Magee,  85 
Pa.  412;  Perkins  v.  Philadelphia,  156  Pa. 
554.  27  Atl.  356;  Southwark  Bank  v.  Com. 
26  Pa.  446;   Blessing  v.  Galveston,  42  Tex. 


641;  Houston  &  T.  C.  R.  Go.  y.  Odum,  63 
Tex.  343;  McLane  v.  Paschal,  8  Tex.  Civ. 
App.  398,  28  S.  W.  7ll;  Presidio  County  v. 
City  Nat.  Bank,  20  Tex.  Civ.  App.  614,  44 
S.  W.  1069 ;  El  Paso  &  S.  W.  R.  Co.  v.  Foth, 
45  Tex.  Civ.  App.  276,  100  B.  W.  171; 
Usener  v.  State,  8  Tex.  App.  177;  Ex  parte 
Tipton,  28  Tex.  App.  438,  8  L.RJl.  326,  13 
S.  W.  610. 

Hayes,  J.,  delivered  the  opinion  of  the 
court: 

For  convenience,  plaintiff  in  error  will  be 
referred  to  as  the  railway  company  and  de- 
fendant in  error  as  the  state. 

This  cause  arose  in  the  district  court  of 
Logan  county  upon  a  submitted  controversy 
in  lieu  of  an  action.    The  railway  company 


the  contrary  rule  has  been  established  by  the 
courts  of  such  state.  Ames  v.  Union  P.  R. 
Co.  64  Fed.  165,  affirmed  on  other  points 
in  169  U.  S.  466,  42  L.  ed.  819,  18  Sup. 
Ct.  Rep.  418:  Portland  Gold  Min.  Co.  v. 
Duke,  00  C.  C.  A.  166,  164  Fed.  180;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Smyth,  103  Fed. 
376. 

In  subdivision  II.,  of  the  note,  the  gen- 
eral rules  which  have  been  applied  by  the 
courts  in  passing  upon  the  conclusiveness 
of  the  enrolled  bill  have  been  formulated, 
80  that  the  reader  may  obtain  a  general 
survey  of  the  conflicting  rules  which  have 
been  adopted  by  the  various  courts.  In 
subdivision  III.  the  particular  points  of 
attack  are  taken  up  in  detail,  and  the  state 
of  the  authorities  shown.  It  is  important, 
however,  in  considering  the  cases  dealing 
with  a  particular  ground  of  attack,  to 
allow  for  the  general  doctrines  that  may 
obtain  in  the  respective  jurisdictions. 

II,  Conflicting  rules. 

a.  Doctrine  of  absolute  conclusiveness. 

In  certain  jurisdictions  the  enrolled  bill 
is  held  conclusive  as  to  all  matters,  so  as 
to  preclude  any  investigation  as  to  the 
method  of  its  enactment.  Yolo  County  v. 
Colgan,  132  Cal.  265,  84  Am.  St.  Rep.  41, 
64  Pac.  403;  People  v.  Harlan,  133  Cal. 
16,  65  Pac.  9;  Parkinson  v.  Johnson,  160 
Cal.  756,  117  Pac.  1057;  Sacramento  Pav- 
ing Co.  V.  Anderson,  1  Cal.  App.  672,  82 
Pac.  1069;  Sacramento  Paving  Co.  v.  Mar- 
tyr, —  Cal.  — ,  82  Pac.  1071;  Hovey  v. 
State,  119  Ind.  395,  21  N.  E.  21;  State  ex 
rel.  Benton  County  v.  Boice,  140  Ind.  506, 

39  N.  E.  64,  rehearing  denied  in  140  Ind. 
512,  40  N.  E.  113;  Western  U.  Teleg.  Co. 
V.   Tasrgart,   141   Ind.  281,   60   L.R.A.   671, 

40  N.^  E.  1051;  State  ex  rel.  Colbert  v. 
^heeler,  172  Ind.  578,  89  N.  E.  1,  19  Ann. 
Cas.  834;  Lewis  v.  State,  148  Ind.  346,  47 
N.  E.  675;  Laffertv  v.  Huffman,  99  Ky. 
80,  32  L.R.A.  203,  35  S.  W.  123;  Com.  v. 
Shelton,  99  Ky.  120,  35  S.  W.  128;  Com. 
V.  Harden  County  Ct.  99  Ky.  188,  35  S.  W. 
275 :  Owensboro  &  N.  R.  Co.  v.  Barclav,  102 
40  L.R.A.(N.S.) 


Ky.  16,  43  S.  W.  177;  Stone  v.  Dispatch 
Pub.  Co.  21  Ky.  L.  Rep.  1473,  55  S.  W.  725 ; 
Duncan  v.  Combs,  131  Ky.  330,  115  S.  W. 
222 ;  Waller  v.  Murray,  21  Ky.  L.  Rep.  783, 
53  S.  W.  25;  Bloomfield  v.  Middlesex  Coun- 
ty, 74  N.  J.  L.  261,  65  Atl.  890.  See  Power 
v.  Kitching,  10  N.  D.  254,  88  Am.  St.  Rep. 
691,  86  N.  W.  737,  infra;  Narregang  v. 
Brown  County,  14  S.  D.  357,  85  N.  W.  602 ; 
State  ex  rel.  Lavin  v.  Bacon,  14  S.  D.  394, 
85  N.  W.  605;  Usener  v.  State,  8  Tex.  App. 
177;  McLane  v.  Paschal,  8  Tex.  Civ.  App. 
398,  28  S.  W.  711. 

The  court  in  Power  v.  Kitching,  10  N.  D. 
254,  88  Am.  St.  Rep.  691,  86  N.  W.  737, 
follows  the  decision  of  the  South  Dakota 
court  in  Narregang  v.  Brown  County,  14 
S.  D.  367,  85  N.  W.  602,  and  apparently 
treats  the  bill  as  conclusive,  although  the 
journals  of  the  two  houses  are  looked  to  and 
found  to  be  conflicting;  and  in  Woolfolk 
V.  Albrecht,  —  N.  D.  — ,  133  N.  W.  310, 
the  court  expressly  reserves  passing  upon 
the  conclusiveness  of  the  enrolled  bill,  and 
states  that  the  presumption  that  the  en- 
rolled bill  was  constitutionally  passed  is 
very  strong,  and,  "applying  this  rule  to  the 
case  at  bar,  necessitates  a  holding  that 
such  presumption,  even  if  rebuttable,  is  not 
overcome  by  the  journal  entries;  and  this 
is  the  effect  of  the  decision  of  this  court  on 
this  precise  question,  in  Power  v.  Kitching, 
supra,"  thus  apparently  limiting  the  de- 
cision in  Power  v.  Kitching. 

Where  the  Constitution  makes  the  sign- 
ing of  the  enrolled  bill  by  the  secretary  of 
the  senate  and  the  clerk  of  the  assembly 
conclusive  evidence  of  its  passage  by  the 
legislature,  the  bill  is  conclusive.  State  ex 
rel.  Sutherland  v.  Nye,  23  Nev.  99,  42  Pac. 
866;  State  ex  rel.  Osburn  v.  Beck,  25  Nev. 
68,  56  Pac.  1008. 

No  constitutional  provisions  are  referred 
to  in  Helm  v.  Day,  134  N.  Y.  Supp.  770, 
but  it  is  there  held  that  the  enrolled  bill 
is  conclusive,  under  a  statute  making  the 
certificate  of  the  presiding  officer  of  each 
house  conclusive  evidence  that  the  bill  was 
properly  passed. 

As  will  be  seen  by  a  reference  to  the 
earlier  note,  the  courts  of  California  have 
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Meks  to  prevent  the  state  from  collecting  a 
tax  levied  against  its  property  for  common 
school  purposes  under  a  provision  of  an  act 
of  the  legislature  approved  March  10,  1909« 
Sess.  Laws  1909,  p.  600.  Section  2,  art.  7, 
of  that  act,  provides  in  part  as  follows: 
'^here  is  hereby  levied  annually  an  ad- 
valorem  tax  upon  all  property  in  this  state 
which  may  be  subject  to  taxation  upon  such 
basis,  a  tax  sufficient,  in  addition  to  the  in- 
come from  all  other  sources,  to  pay  the  ex- 
penses of  the  state  government  for  each  fis- 
cal year  ending  on  the  30th  day  of  June, 
.  .  .  including  i  of  1  mill,  for  common 
9chool  purposes,  to  he  levied,  collected,  and 
distributed  as  other  school  money.  .  .  ." 
(Italics  are  ours.) 
The  judgment  of  the  trial  court  was  in 


favor  of  the  state.  The  facts  agreed  upon  in 
the  submitted  controversy  present  for  deter- 
mination the  following  three  questions: 
First.  Did  the  act  as  passed  by  the  legisla- 
ture include  the  foregoing  italicized  provi- 
sion? Second.  Will  the  courts  look  beyond 
the  enrolled  bill  signed  by  the  presiding 
officers  of  the  two  houses  of  the  legislature, 
and  approved  by  the  governor,  to  determine 
whether  such  bill  was  in  fact  passed  by  the 
legislature?  Third.  Does  said  provision  of 
the  act  violate  §  20  of  article  10  of  the 
Constitution?  The  first  and  second  of  these 
questions  will  be  considered  together. 

The  railway  company  contends  that  said 
act  (for  convenience  hereinafter  referred  to 
as  House  Bill  No.  168),  when  adopted  by  the 
legislature,  did  not  contain  the  provision  au- 


not  been  consistent  in  their  holdings  on 
this  question,  but  the  later  cases  have  clear- 
ly adhered  to  the  doctrine  of  the  absolute 
conclusiveness  of  the  enrolled  bill. 

In  Hale  v.  McGettigan,  114  Cal.  112,  45 
Pac.  1049,  the  court  refrained  from  holding 
the  bill  absolutely  conclusive,  because  the 
facts  presented  did  not  require  such  a  de- 
cision, and  held  that  where  the  journals 
are .  silent  as  to  compliance  with  a  con- 
stitutional requirement,  it  will  be  pre- 
sumed that  the  requirement  was  complied 
with,  and  the  bill  held  conclusive. 

The  Texas  cases  are  also  confused  on  this 
question.  In  the  Texas  cases  cited  above, 
it  clearly  appears  that  the  court  regarded 
the  enrolled  bill  as  conclusive  for  all  pur- 
poses. In  the  Texas  cases  cited  below,  the 
court  was  passing  on  facts  that  were  not 
zequired  by  the  Constitution  to  be  shown 
on  the  journal,  and  in  view  of  the  very 
clear  statement  of  the  court  in  the  recent 
Texas  ease  of  Parshall  v.  State,  infra,  it 
is  doubtful  if  they  can  be  regarded  as  au- 
thority for  more  than  the  proposition  that 
the  bill  is  conclusive  as  to  compliance  with 
constitutional  requirements  that  are  not 
required  to  be  shown  on  the  journal. 

In  New  Jersey,  a  jurisdiction  that  is 
committed  to  the  doctrine  of  the  absolute 
conclusiveness  of  the  bill,  the  rule  has  been 
suspended  in  a  matter  concerning  notice  of 
the  passage  of  special  acts.  Thus,  in  State^ 
Ewing  Twp.,  Prosecutor,  v.  Trenton,  57  N. 
J.  L.  318,  31  Atl.  223,  and  Atty.  Gen.  v. 
Tuckerton,  67  N.  J.  L.  120,  60  Atl.  602,  it 
was  held  that  the  court  might  inquire  as  to 
whether  a  notice  of  intention  to  apply  for 
tlie  passage  of  a  private,  local,  or  special 
act  had  been  given.  These  cases  follow  the 
earlier  case  of  Passaic  Countv  v.  Steven- 
son,  46  N.  J.  L.  173,  cited  in  tlie  earlier 
note. 

In  De  Loach  v.  Newton,  134  Ga.  739,  68 
S.  E.  708,  20  Ann.  Cas.  342,  where  the 
journal  failed  to  show  that  a  senate  amend- 
ment had  been  concurred  in  by  a  consti- 
tutional majority  in  the  house,  the  bill  was 
held  conclusive,  .notwithstanding  a  con- 
stitutional provision  that  "no  bill  shall  be- 
eome  a  law  unless  it  shall  receive  a  ma- ' 
40  L.R.A.(N.S.) 


jority  of  the  votes  of  all  the  members 
elected  to  each  house  of  the  general  assem- 
bly, and  it  shall  in  every  instance  so  appear 
on  the  journal. *'  The  court  in  this  case 
takes  the  view  that  the  constitutional  pro- 
vision is  not  tliat  the  bill  shall  not  be- 
come a  law  unless  the  journal  shall  show 
that  it  has  received  the  requisite  majority, 
but  that  it  becomes  a  law  in  any  event,  and 
that  the  provision  that  this  matter  shall 
appear  on  the  journal  is  independent  and 
directory.  The  same  holding  appears  in 
Whitley  v.  State,  134  Ga.  758,  68  S.  E. 
716. 

In  Atlantic  Coast  Line  R.  Co.  v.  State, 
135  Ga.  545,  32  L.R.A.(N.S.)  20,  60  S.  E. 
725,  it  affirmatively  appeared  from  the 
journal  that  the  constitutional  require- 
ment had  not  been  complied  with,  but  the 
enrolled  bill  was  held  conclusive. 

For  specific  application  of  the  general 
doctrine  of  absolute  conclusiveness  to  par- 
ticular grounds  of  attack,  see  various  sub- 
divisions of  III. 

— as  to  matters  not  required  by  the  Consti- 
tution to  be  shown  on  the  journal. 

Some  courts,  in  passing  on  this  question, 
have  limited  the  decision  as  to  the  con- 
clusiveness of  the  enrolled  bill  to  matters 
not  required  to  be  shown  on  the  journal, 
or  at  least  have  declined  to  extend  it  be- 
yond that  point;  but  within  this  limit 
have  held  the  enrolled  bill  conclusive.  Mil- 
ler V.  Oelwein,  —  Iowa,  — ,  136  N.  W.  1045; 
State  ex  rel.  Gregg  v.  Erickson,  39  Mont. 
280,  102  Pac.  336;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  State;  Covle  v.  Smith,  28  Okla.  121, 
113  Pac.  944;  McNeal  v.  Ritterbusch,  29 
Okla.  223,  116  Pac.  778;  Perkins  v.  Phila- 
delphia, 156  Pa.  554,  27  Atl.  356;  Day  Land 
&  Cattle  Co.  V.  State,  68  Tex.  520,  4  S.  W. 
865;  Parshall  v.  State,  —  Tex.  Crim.  Rep. 
— ,  138  S.  W.  750;  Knox  v.  State,  —  Tex. 
Grim.  Rep.  — ,  138  S.  W.  787;  Houston  & 
T.  C.  R.  Co.  V.  Stuart,  —  Tex.  Civ.  App. 
— ,  48  S.  W.  799;  El  Paso  &  S.  W.  R.  Co. 
V.  Foth,  45  Tex.  Civ.  App.  275,  100  S.  W. 
171;  Ritchie  v.  Richards,  14  Utah,  345,  47 
Pac.  670;  Gibson  v.  Anderson,  65  C.  C.  A. 
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thorizlng  the  levy  for  common  school  pur- 
poses ;  that  that  provision  never  received  the 
sanction  of  the  members  of  the  legislature; 
and  that  such  facts  are  disclosed  by  the 
journals  of  the  house  and  senate.  Whether 
a  court  can  look  to  the  journals  of  either 
branch  of  the  legislature,  or  of  both,  to  im- 
peach the  enrolled  bill,  in  determining 
whether  or  not  it  was  passed  in  conformity 
with  constitutional  provisions,  and  in  de- 
termining whether  all  the  provisions  con- 
tained in  the  enrolled  bill  signed  by  the 
presiding  officers  of  the  two  branches  of  the 
legislature  and  approved  by  the  governor 
were  contained  in  the  bill  as  adopted  by 
the  legislature,  is  a  question  upon  which  the 
decided  cases  from  the  various  states  of 
the  Union  are  in  hopeless  conflict,  and  there 


are  many  cases  supporting  respectively  the 
affirmative  and  negative  of  the  proposition. 
Among  those  cases  holding  that  the  journal 
may  be  looked  to  for  the  purpose  of  im- 
peaching the  enrolled  bill  are  the  following: 
Jones  V.  Hutchinson,  43  Ala.  721;  Moody 
V.  State,  48  Ala.  115,  17  Am.  Rep.  28; 
Burr  V.  Ross,  19  Ark.  250;  Vinsant  v.  Knox, 
27  Ark.  266;  Webster  v.  Little  Rock,  44  Ark. 
536;  State  ex  rel.  Markens  v.  Brown,  20 
Fla.  407;  State  ex  rel.  Boyd  v.  Deal,  24 
Fla.  203,  12  Am.  St.  Rep.  204,  4  So.  899; 
Butler  V.  SUte,  89  Ga.  821,  15  S.  £.  763; 
Spangler  v.  Jacoby,  14  111.  297,  58  Am.  Dec. 
571;  People  ex  rel.  Barnes  v.  Starne,  35  111. 
121,  85  Am.  Dec.  348;  Gohn  v.  Kingsley,  5 
Idaho,  416,  38  L.R.A.  74,  49  Pac.  985; 
Koehler  v.  Hill,  60  Iowa,  643,  14  N.  W.  738, 


277,  131  Fed.  39;  United  States  v.  Billings, 
190  Fed.  359. 

And  this  rule  of  conclusiveness  has  been 
adhered  to  notwithsanding  it  affirmatively 
appears  on  the  journal  that  some  consti- 
tutional requirements  as  to  which  the  legis- 
lative journals  were  not  required  to  make 
a  showing,  were  not  complied  with  in  the 
enactment  thereof.  Garr  v«  Coke,  116  N. 
C.  223,  28  L.R.A.  737,  47  Am.  St.  Rep. 
801,  22  S.  E.  16;  Cox  v.  Pitt  County,  146 
N.  C.  584,  16  L.R.A.(N.S.)  253,  60  S.  E. 
616.  See  New  Hanover  County  v.  De  Rosset 
and  Black  v.  Duncombe  County*  II.  b,  infra. 
See  Atchison,  T.  &,  S.  F.  R.  Co.  v.  State; 
Williams  v.  Taylor,  83  Tex.  667,  19  S.  W. 
156;  Marshall  Field  &  Co.  v.  Clark,  143 
U.  S.  649,  36  L.  ed.  294,  12  Sup.  Ct.  Rep. 
495;  Harwood  v.  Wentworth,  162  U.  S. 
547,  40  L.  ed.  1069,  16  Sup.  Gt.  Rep.  890. 

In  Chavez  v.  Luna,  5  N.  M.  183,  21 
Pac.  344,  the  facts  of  which  are  similar 
to  those  in  Lyons  v.  Woods,  5  N.  M.  327, 
21  Pac.  346,  and  on  the  authority  of  which 
the  latter  case  was  decided,  the  court,  while 
approving  of  the  doctrine  that  an  enrolled 
bill  is  not  conclusive,  but  that  courts  have 
power  to  inquire  into  the  facts  attending 
the  passage  of  the  bill,  where  the  Consti- 
tution of  the  state  prescribes  the  mode  to  be 
observed  by  the  legislature  in  passing  bills, 
holds  that  the  court  cannot  go  behind  an 
enrolled  bill  of  the  territorial  legislature, 
and  hold  it  void  on  the  ground  that  certa.in 
members  of  the  quoram  of  the  legislative 
assembly  were  seated  without  having  a 
certificate  of  election,  since  the  determina- 
tion of  the  election,  qualifications,  and  re- 
turns of  its  members  is  a  judicial  func- 
tion of  the  legislature;  and  whether  it  was 
intended  to  give  the  territorial  legislature 
full  power  in  this  regard,  it  was  not  neces- 
sary to  decide,  since  the  organic  act  re- 
quired legislative  bills  to  be  submitted  to 
Congress  and  approved;  and  since  there 
was  nothing  in  tliis  case  to  show  that  Con- 
gress had  disapproved  of  the  act,  it  was  as- 
sumed that  it  had  been  approved.  The  de- 
cision in  the  latter  case  was  affirmed  by  the 
United  States  Supreme  Court  in  153  U.  S. 
649.  38  L.  ed.  854,  14  Sup.  Ct.  Rep.  959. 
40  L.R,A.(N.S.) 


But  in  Missouri,  K.  &  T.  R.  Co.  v.  Mc- 
Glamory,  92  Tex.  150,  41  S.  W.  466,  the 
court,  without  discussion,  went  back  of  an 
enrolled  bill  which  declared  that  it  was 
an  emergency  measure  and  that  it  should 
take  effect  from  and  after  its  passage,  and 
decided  that  it  had  not  received  such  a 
majority  as  is  requisite  to  the  passage  of 
such  bill. 

In  Day  Land  &  Cattle  Co.  v.  State;  68 
Tex.  526,  4  S.  W.  865,  the  court  had  under 
consideration  the  validity  of  an  emergency 
measure,  but  the  question  there  being  con- 
sidered was  as  to  the  sufficiency  of  the  facts 
on  which-  the  emergency  measure  was 
passed. 

The  decision  in  the  McGlamory  Case  is 
in  conflict  with  the  decision  in  Parshall  v. 
State,  —  Tex.  Crim.  Rep.  — ,  138  S.  W. 
759,  and  in  view  of  the  very  clear  statement 
of  the  law  contained  in  Parshall  v.  State,  it 
is  doubtful  whether  the  conclusiveness  of 
the  enrolled  bill  was  directly  considered  in 
the  McGlamory  Case. 

For  specific  applications  to  various 
grounds  of  attack,  see  infra.  III. 

b.  Doctrine  of  prima  fade  oonoluMve' 

nes8, 

1,  Where  the  journals  are  silent  as  to 
compliance  tvith  constitutional  re* 
quiremetvts. 

As  to  specific  applications  of  the  doctrine 
to  particular  grounds  of  attack,  see  infra, 
III. 

The  discussion  under  this  subdivision  is 
limited  to  matters  not  required  by  the 
Constitution  to  be  shown  on  the  journals. 
As  to  matters  required  to  be  shown,  see 
subdivision  c,  below. 

Other  courts  make  the  enrolled  bill  only 
prima  facie  conclusive  of  compliance  with 
statutory  requirements,  and  hold  as  to 
matters  not  required  by  the  Constitution 
to  be  entered  on  the  journal,  that,  in  the 
absence  of  an  affirmative  showing  to  the 
contrary,  the  bill  is  conclusive  that  all 
such  constitutional  requirements  have  been 
complied  with.    Walker  v.  Griffith,  60  Ala. 
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15  X.  W.  609 ;  State  ex  reL  Godard  r.  An- 
drews, 64  Kan.  474,  67  Pac.  870;  State  ex 
rel.  Bradford  v.  Robertson,  41  Kan.  200,  21 
Pac.  382;  State  ex  rel.  Atty.  Gen.  y.  Fran- 
cis, 26  Kan.  724;  Haynes  v.  Heller,  12  Kan. 
382;  Mynning  v.  Detroit,  L.  &  N.  R.  Co. 
59  Mich.  257.  26  N.  W.  514;  People  ex  rel. 
Hart  y.  McElroy,  72  Mich.  446,  2  L.R.A. 
609,  40  N.  W.*  750;  Ramsey  County  y. 
Heenan,  2  Minn.  330,  Gil.  281;  State  ex 
rel.  Minnesota  R.  Constr.  Co.  y.  Hastings, 
24  Minn.  78;  Miesen  y.  Caniield,  64  Minn. 
513,  67  N.  W.  632;  Hull  y.  Miller,  4  Neb. 
503;  State  ex  rel.  Huff  y.  McClelland,  18 
Xeb.  236,  53  Am.  Rep.  814,  25  N.  W.  77. 
State  ex  rel.  Casper  v.  Moore,  37  Neb.  13, 
55  N.  W.  299 ;  State  ex  rel.  Wahoo  Water- 
works Co.  y.  Wahoo,  62  Neb.  40,  86  N.  W. 


923;  Opinion  of  Justices,  35  N.  H.  579; 
Opinion  of  Justices,  52  N.  H.  622 ;  State  ex 
rel.  Loomis  y.  Moffitt,  5  Ohio,  359;  Fordyce 
y.  Godman,  20  Ohio  St.  1;  Mumford  y. 
Sewall,  11  Or.  67,  50  Am.  Rep.  462,  4  Pac. 
685;  State  y.  Rogers,  22  Or.  349,  30  Pac. 
74;  State  y.  McConnell,  3  Lea,  332;  Gaines 
V.  Horrigan,  4  Lea,  608;  Brewer  v.  Hunt- 
ingdon, 86  Tenn.  732,  9  S.  W.  166;  Ritchie 
V.  Richards,  14  Utah,  345,  47  Pac.  670; 
Wise  V.  Bigger,  79  Va.  269;  Merade  y. 
Down,  64  Wis.  323,25  N.  W.  412;  Brown  y. 
Nash,  1  Wyo.  85;  Osbum  y.  Staley,  5  W. 
Va.  85,  13  Am.  Rep.  640. 

At  common  law  the  rule  prevailed  that 
the  enrolled  bill  is  conclusive  and  may  not 
be  impeached  by  resort  to  the  legislative 
journal.      Rex    y.    Arundel,    Hobart,    109; 


361:  Clarke  y.  Jack,  60  Ala.  272;  McKemie 
V.  Gorman,  68  Ala.  442;  Hall  v.  Steele,  92 
Ala.  5C2,  2  So.  650;  State  ex  rel.  Atty  Gen. 
V.  Buckley,  54  Ala.  599;  Ex  parte  Howard- 
Harrison   Iron   Co.    119  Ala.   484,   72   Am. 
St.  Rep.  928,  24  So.  516;  Harrison  y.  Gordy, 
57   Ala.   49;    Jennings  v.   Russell,  92  Ala. 
603,  9  So.  421;  Keene  v.  Jefferson  County, 
135  Ala.  465,  33  So.  435;  Jackson  v.  State, 
131  Ala.  21,  31  So.  380;  Vinsant  v.  Knox, 
27   Ark.   266;    English   v.   Oliver,   28   Ark. 
317;  Glidewell  v.  Martin,  51  Ark.  559,  11 
S.  W.  882;  Waterman  v.  Hawkins,  75  Ark. 
120,  86  S.  W.  844  (dictum) ;  Pelt  v.  Payne, 
90  Ark.  600,  134  Am.  St.  Rep.  45,  30  S.  W. 
426;    Worthen    y.    Badgett,    32    Ark.    496; 
Chicot    County    y.    Davies,    40    Ark.    200; 
Price  V.  Dowdy,  34  Ark.  285;   Webster  y. 
Little   Rock,   44  Ark.   536;    Massachusetts 
Mut.   L.   Ins.  Co.  y.  Colorado  Loan  &  T. 
Co.  20  Colo.   1,  36  Pac.  793;   Andrews  v. 
People,  33  Colo.  193,  108  Am.  St.  Rep.  76, 
79  Pac.  1031 ;  State  ex  rel.  Turner  v.  Hock- 
er,  36  Fla.  368,  18  So.  767;  West  v.  State, 
50  Fla.  154,  39  So.  412;  Potter  y.  Lainhart, 
44  Fla.  647,  33  So.  251;  State  ex  rel.  Chey- 
ney  v.  Sammons,  —  Fla.  — ,  57  So.  196; 
Speer  v.  Athens,  85  Ga.  49,  9  L.R.A.  402, 
11  S.  E.  802;  Peed  y.  McCrary,  94  Ga.  487, 
21  S.  E.  232;  Fullington  y.  Wiliams,  98  Ga. 
807,  27  S.  E.  183;  Cutcher  y.  Crawford,  105 
Ga.  180,  31  S.  E.  139;  Lee  y.  Tucker,  130  Ga. 
43,  60  S.  £.  164;   Burge  y.  Mangum,  134 
Ga.    307,    67    8.    E.    857;    Clark    v.    Eve, 
134  Ga.  788,  68  S.  E.  598;  White  y.  Atlanta, 
134  Ga.  532,  68  8.  E.  103;  Butler  y.  State, 
89  Ga.  821,  15  S.  E.  763;  Wevand  y.  Stover, 
35  Kan.  545,   11  Pac.  355;   Re  Taylor,   60 
Kan.  87,  55  Pac  340;  Chesney  y.  McClin- 
toek,   61   Kan.   94,   58  Pac.   9*93;    Weis   y. 
Stubblefleld,   85   Kan.   199,   116   Pac.   205; 
Belleville  y.  Wells,  74  Kan.  823,  88  Pac.  47; 
State  ex  rel.  Godard  v.  Andrews,  64  Kan. 
474,  67  Pac.  870;  State  ex  rel.  Bradford  v. 
Robertson,  41  Kan.  200,  21  Pac.  382;  Hoi- 
lingsworth  y.  Thompson,  45  La.  Ann.  222, 
40  Am.  St.  Rep.  220,  12  So.  1 ;  Atty.  Gen.  y. 
Rice,  64  Mich.  385,  31  N.  W.  203;  People 
ex  reL  Hart  v.  McElroy,  72  Mich.  446,  2 
L.R.A.   609,   40   N.   W.   750;    Re   Ellis,   55 
Minn.  401,  23  L.R.A«  287,  43  Am.  St.  Rep. 
40  L.RJL(N.S.)  ^ 


514,  56  N.  W.  1056;  Miesen  v.  Canfield,  64 
Minn.  513,  67  N.  W.  632;  State  ex  rel. 
.Minnesota  R.  Constr.  Co.  y.  Hastings,  24 
Minn.  78;  State  ex  rel.  Atty.  Gen.  v.  Mead, 
71  Mo.  266;  State  ex  rel.  Aull  v.  Field,  119 
Mo.  593,  24  S.  W.  752;  State  v.  Wray,  109 
Mo.  594,  19  S.  W.  86;  State  ex  rel.  Wahoo 
Waterworks  Co.  y.  Wahoo,  62  Neb.  40,  86 
N.  W.  923;  Colburn  v.  McDonald,  72  Neb. 
431,  100  N.  W.  961;  Stetter  v.  State,  77 
Neb.  777,  110  N.  W.  761;  Stratton  y.  State, 
79  Neb.  118,  112  N.  W.  361;  State  ex  rel. 
Oldham  v.  Dean,  84  Neb.  344,  121  N.  W. 
719;  State  y.  Abbott,  59  Neb.  106,  80  N. 
W.  499;  State  ex  rel.  Douglas  County  y. 
Frank,  60  Neb.  327,  83  N.  W.  74;  Hull  y. 
Miller,  4  Neb.  503;  State  ex  rel.  Herron  y. 
Smith,  44  Ohio  St.  348,  7  N.  E.  447,  12  N.  E. 
829;  Mumford  v.  Sewall,  11  Or.  67,  50 
Am.  Rep.  462,  4  Pac.  585 ;  State  y.  Rogers, 
22  Or.  348,  30  Pac.  74 ;  McKinnon  v.  Cotner, 
30  Or.  588,  49  Pac.  956;  Jackson  v.  Weis 
&  L.  Mfg.  Co.  124  Tenn.  421,  137  S.  W. 
757;  State  v.  McConnell,  3  Lea,  332;  Wil- 
liams y.  State,  6  Lea,  549;  State  ex  rel. 
Whitson  y.  Algood,  87  Tenn.  163,  10  S.  W. 
310;  Richardson  v.  Young,  122  Tenn.  471, 
125  S.  W.  664;  Nelson  y.  Havwood  County, 
91  Tenn.  596,  20  S.  W.  1 ;  Price  v.  Mounds- 
ville,  43  W.  Va.  623,  64  Am.  St.  Rep.  878, 
27  S.  E.  218;  School  Dist.  No.  11  v.  Chap- 
man, 82  C.  C.  A.  35,  152  Fed.  887,  writ  of 
certiorari  denied  in  205  U.  S.  545,  51  L. 
ed.  923,  27  Sup.  Ct.  Rep.  792. 

No  distinction  is  made  in  the  conclusive- 
ness of  the  enrolled  bill  by  the  courts  of 
Kansas,  between  matters  not  required  to 
be  entered  on  the  journal  and  those  so  re- 
quired to  be  entered.  See  Kansas  cases 
below. 

In  Louisiana  State  Lottery  Co.  v.  Rich- 
oux,  23  La  Ann.  743,  8  Am.  Rep.  602,  it 
was  held  that  the  enrolled  bill  is  con- 
clusive, if  the  law  had  been  regularly  pro- 
mulgated; and  in  Whited  v.  Lewis,  25  La. 
Ann.  568,  it  was  held  that  the  court  mI'Gr'it 
inquire  as  to  the  due  and  regular  promul- 
gation of  the  law. 

In  Stockton  v.  Powell,  29  Fla.  1,  16 
L.R.A.  42,  10  So.  688,  Rushton  v.  State,  58 
Fla.  94,  60  So.  486,  the  enrolled  bill  was 
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Edinburgh  &  D.  R.  Co.  v.  Wauchope,  8  Clark 
&  F.  710,  3  Eng.  Ry.  &  C.  Cas.  233;  Lonon 
&  C.  Loan  &  Agency  Co.  v.  Rural  Municipal- 
ity, 7  Manitoba  L.  Rep.  128.  And  the  same 
rule  is  adopted  in  the  following  state  cases: 
Graves  v.  Alsap,  1  Ariz.  274,  25  Pac.  836; 
Sherman  v.  Story,  30  Cal.  253,  89  Am.  Dec. 
03;  People  v.  Burt,  43  Cal.  660;  Eld  v. 
Gorham,  20  Conn.  8 ;  State  v.  Savings  Bank, 
79  Conn.  141,  64  Atl.  5;  Territory  ex  rel. 
McMahon  v.  O'Connor,  5  Dak.  397,  3  L.R.A. 
366,  41  N.  W.  746;  State  ex  rel.  McVey  v. 
Burris,  4  Penn.  (Del.)  3,  49  Atl.  930; 
Evans  v.  Browne,  30  Ind.  614,  96  Am.  Dec. 
710;  State  ex  rel.  Benton  County  y.  Boice, 
140  Ind.  606,  39  N.  E.  64,  40  N.  £.  113; 
Lewis  y.  State,  148  Ind.  346,  47  N.  E.  675 ; 
Lafferty  y.  Huffman,  99  Ky.  80,  32  L.R.A. 


203,  35  8.  W.  123;  Owensboro  k  N.  R.  Co. 
y.  Barclay,  102  Ky.  16,  43  8.  W.  177 ;  Nor- 
man y.  Kentucky  Bd.  of  Managers,  93  Ky. 
537,  18  L.R.A.  656,  20  S.  W.  901 ;  Louisiana 
State  Lottery  Co.  v.  Richoux,  23  La.  Ann. 
743,  8  Am.  Rep.  602;  Weeks  y.  Smith,  81 
Me.  538,  18  Atl.  325;  Green  y.  Weller,  32 
Miss.  650;  Ex  parte  Wren,  63  Miss.  512, 
66  Am.  Rep.  825;  Pacific  R.  Co.  y.  The 
Governor,  23  Mo.  363,  66  Am.  Dec.  673; 
State  ex  rel.  George  v.  Swift,  10  Nev.  186, 
21  Am.  Rep.  721;  State  ex  rel.  Coffin  v. 
Howell,  26  Nev.  93,  64  Pac.  466;  State  ex 
rel.  Pangborn  v.  Young,  32  N.  J.  L.  29; 
State,  Ewing  Twp.,  Prosecutor,  y.  Trenton, 
57  N.  J.  L.  318,  31  Atl.  223;  People  y. 
Devlin,  33  N.  Y.  269,  88  Am.  Dec.  377; 
People  ex  rel.  Purdy  v.  Highway  Coitirs. 


held  conclusive  as  to  notice  being  given 
and  proof  of  the  same  made,  as  required  in 
passing  local  laws. 

In  State  v.  Murray,  47  La.  Ann.  1424, 
17  So.  832,  the  enrolled  bill  was  held  con- 
clusive as  to  the  sufficiency  of  a  notice  re- 
quired for  the  passage  of  a  local  law. 

But  in  Webster  v.  Hastings,  56  Neb.  669, 
77  N.  W.  127,  a  Code  provision  was  referred 
to,  that  the  proceedings  of  the  legislature 
shall  be  proved  by  the  journal;  and  under 
this  provision  it  was  held  that  the  enrolled 
bill  was  not  conclusive. 

It  does  not  appear  how  the  showing  was 
made,  in  State  ex  rel.  Medical  College  y. 
Sowell,  143  Ala.  494,  39  So.  246,  that  the 
act  had  not  been  passed  as  required  by  the 
Constitution,  but  the  court  inquired  into  the 
method  of  passage,  thereby  treating  the  en- 
rolled bill  as  not  conclusive. 

In  Stein  v.  Leeper,  78  Ala.  617;  Mathis 
V.  State,  31  Fla.  291,  12  So.  681;  and  State 
ex  rel.  Eastland  v.  Gould,  31  Minn.  189,  17 
N.  W.  276,  the  court  went  behind  the  en- 
rolled bill  to  the  journals,  but  decided  that 
the  act  had  been  validly  passed;  and  in 
King  Lumber  Co.  y.  Crow,  155  Ala.  604,  130 
Am.  St.  Rep.  65,  46  So.  646,  the  court 
looked  to  the  journals,  but  no  question 
seems  to  have  been  raised  as  to  the  power 
to  do  so. 

For  specific  application  of  the  doctrine 
here  considered,  to  particular  grounds  of  at- 
tack, see  infra.  III. 


Exception. 

In  certain  of  the  states  a  constitutional 
provision  that  before  the  bill  shall  become 
a  law  certain  requirements  shall  be  com- 
plied with  has  been  construed  to  be  man- 
datory, and  in  the  absence  of  an  affirmative 
showing  that  such  requirements  have  been 
complied  with,  the  enrolled  bill  is  not  even 
prima  facie  conclusive,  and  may  be  im- 
peached. These  cases,  by  construction,  re- 
quire that  compliance  with  such  mandatory 
requirements  of  the  Constitution  shall  ap- 
pear on  the  journal.  Spangler  v.  Jacoby, 
14  111.  297,  58  Am.  Dec.  571;  Prescott  y. 
40  L.R.A.(N.S.) 


Illinois  &  M.  Canal,  19  111.  324;  Rpn  y. 
Lynch,  68  111.  160;  People  ex  rel.  Oliver  v. 
Knopf,  198  111.  340,  64  N.  E.  842,  1127; 
Union  Bank  v.  Oxford,  119  N.  C.  214,  34 
L.R.A.  487,  26  S.  E.  966;  Charlotte  v. 
Shepard,  122  N.  C.  602,  29  S.  E.  842 ;  Bun- 
combe County  y.  Payne,  123  N.  C.  432,  31 
S.  E.  711;  Wilkes  County  v.  Call,  123  N.  C. 
308,  44  L.R.A.  262,  31  S.  E.  481 ;  Smathers 
V.  Madison  County,  125  N.  C.  480,  34  S.  £. 
554;  Post  V.  Kendal  County,  105  U.  S.  667, 
26  L.  ed.  1204. 

These  cases  are  not  altogether  clear  on 
this  point.  In  the  Illinois  cases,  matters 
that  are  not  required  to  be  entered  on  the 
journal  are  so  mingled  with  matters  that 
are  required  to  be  entered  that  it  is  not 
clear  in  all  cases  that  the  court  would  have 
held  the  bill  inconclusive  where  the  journals 
were  silent.  However,  in  People  ex  rel. 
Oliver  v.  Knopf,  198  111.  340,  64  N.  E.  843, 
the  argument  that  the  bill  is  conclusive  as 
to  compliance  with  matters  not  required  to 
be  entered  on  the  journal,  in  the  absence  of 
an  affirmative  showing  that  such  require- 
ments were  not  met,  was  disapproved,  and 
the  court  states  that  the  presumption  is  as 
to  such  matters,  in  the  absence  of  an  affirm- 
ative showing  on  the  journal,  that  the  re- 
quirements were  not  met. 

The  North  Carolina  cases  are  also  unsat- 
isfactory on  this  point.  It  appears  from 
these  cases  that  there  was  either  an  affirma- 
tive showing  or  an  admission  that  some  con- 
stitutional requirements  had  not  been  met, 
and  thus  the  decision  might  have  been  ar- 
rived at  under  the  general  rule  as  laid  down 
in  subdivision  2,  infra.  The  court,  how- 
ever, regards  the  constitutional  requirement 
as  mandatory,  and  in  Union  Bank  v.  Ox- 
ford, 119  N.  C.  214,  34  L.R.A.  487,  25  S.  E. 
966,  speaks  of  one  such  requirement,  that  is 
not  expressly  required  by  the  Constitution 
to  be  shown  on  the  journal,  as  a  matter  that 
must  appear  on  the  journal. 

The  North  Carolina  cases  that  adhere  to 
this  doctrine  are  those  in  which  the  bill  is 
one  concerning  the  raising  of  revenue,  in 
which  case  a  special  constitutional  require- 
ment applies.  As  to  the  general  doctrine  in 
North  Carolina,  see  Carr  v.  Coke,  116  N.  C. 
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•54'K.  Y.  276,  13  Am.  Rep.  581;  Brodnax 
V.  Groom,  64  N.  C.  244;  Power  v.  Kitching, 
10  N.  D.  254,  88  Am.  St.  Rep.  691,  86  N.  W. 
737;  Speer  v.  Allegheny  &  M.  PI.  Road  Co. 
22  Pa.  376 ;  State  ex  rel.  Hoover  v.  Chester, 
39  S.  C.  307,  17  S.  E.  752;  Narregang  v. 
Brown  County,  14  S.  D.  367,  85  N.  W.  602; 
State  ex  rel.  Lavin  v.  Bacon,  14  S.  D.  394, 
85  N.  W.  605;  Central  R.  Co.  v.  Heame,  32 
Tex.  547;  Williams  v.  Taylor,  83  Tex.  667, 
19  S.  W.  156;  Re  Welman,  20  Vt.  653,  Fed. 
Cas.  No.  17,407 ;  State  ex  rel.  Reed  v.  Jones, 
6  Wash.  452,  23  L.R.A.  340,  34  Pac.  201. 
We  have  not  cited  above  all  the  cases  that 
support  either  of  the  rules,  but  have  at- 
tempted to  give  only  a  sufficient  number  to 
indicate  the  extent  to  wliich  both  rules  are 
supported  by  respectable  authority.    It  has 


been  asserted  by  some  of  the  text  writers,  as 
well  as  by  some  courts  in  the  decided  cases, 
that  the  weight  of  authority,  numerically 
speaking,  supports  the  rule  that,  where  the 
journal  contains  matters  affirmatively  im- 
peaching the  enrolled  bill,  it  must  prevail. 
Black,  Interpretation  of  Laws,  p.  225.  A 
similar  declaration  is  found  in  the  first  edi- 
tion of  Sutherland  on  Statutory  Construc- 
tion. However  correct  these  statements  may 
have  been  at  the  time  they  were  written,  it 
must  now  be  doubted  whether  they  speak 
correctly  the  conclusion  of  the  authorities 
upon  this  question  at  this  time;  and  in  the 
last  edition  of  Sutherland  on  Statutory  Con- 
struction, at  page  72,  it  is  said:  *'It  is  no 
longer  true  that  'in  a  large  majority  of  the 
states'  the  courts  have  held  that  the  en- 


223,  28  L.R.A.  737,  47  Am.  St.  Rep.  801, 
22  S.  E.  16. 

In  Idaho  a  requirement  in  the  Constitu- 
tion that  each  house  shall  keep  a  journal  of 
its  proceedings  is  construed  to  mean  that 
the  journal  shall  show  all  the  proceedings 
of  the  house;  hence  when  the  journal  does 
not  affirmatively  show  that  all  constitu- 
tional requirements  were  complied  with,  the 
bill  may  be  impeached.  Cohn  v.  Kingsley, 
5  Idaho,  416,  38  L.R.A.  74,  49  Pac.  985.  On 
the  rehearing  of  this  case,  Sullivan,  Chief 
Justice,  renders  a  vigorous  dissenting  opin- 
ion on  the  point  that  compliance  with  all 
constitutional  requirements  must  affirma- 
tively appear  on  the  journal,  and  takes  the 
position  that,  in  the  absence  of  an  affirma- 
tive showing  that  the  constitutional  require- 
ments were  not  complied  with,  the  bill  may 
not  be  impeached. 

It  will  be  noted  by  reference  to  subdivi- 
sion c,  infra,  that  in  Illinois  the  same  rule 
is  applied  as  to  matters  required  to  be  en- 
tered on  the  journal. 

The  early  Illinois  case  of  Schuyler  Coun- 
ty V.  People,  25  111.  181,  takes  the  position 
that,  in  the  absence  of  an  affirmative  show- 
ing that  the  constitutional  requirements 
were  not  complied  with,  the  bill  is  unim- 
peachable. 

In  State  v.  Wendler,  94  Wis.  369,  68  N. 
W.  759,  where  there  was  apparently  a  mis- 
take in  the  numbering  of  the  bills,  it  was 
held  that  the  silence  of  the  legislative  jour- 
nal as  to  the  passage  of  a  particular  bill 
would  defeat  it. 

In  Wrought  Iron  Range  Co.  v.  Carver, 
118  N.  C.  328,  24  S.  E.  352;  Glenn  v.  Wray, 
126  N.  C.  730,  36  S.  E.  167;  Wilson  v. 
Markley,  133  N.  C.  616,  45  S.  E.  1023; 
Brown  v.  Stewart,  134  N.  C.  367,  46  S.  E. 
741;  New  Hanover  County  v.  Armour  Pack- 
ing Co.  135  N.  C.  62,  47  S.  E.  411;  Bray  v. 
Williams,  137  N.  C.  387,  49  S.  E.  887,  and 
Raleigh  Sav.  Bank  v.  Lacy,  151  N.  C.  3, 
66  S.  E.  441,  the  court  looked  to  the  jour- 
nals, but  decided  that  there  had  been  a 
sufficient  compliance  with  constitutional  re- 
quirements in  the  enactment  of  the  bill  in 
question. 

No  question  was  raised  in  Rodman  v. 
40  L.R.A.(N.S.) 


Washington,  122  N.  C.  39,  30  S.  E.  118,  and 
Rodman-Heath  Cotton  Mills  v.  Waxhaw,  130 
N.  C.  293,  41  S.  E.  488,  as  to  the  conclu- 
siveness of  the  bill;  but  the  court  looked  to 
the  journals  and  held  a  bill  invalid  for  fail- 
ure to  comply  with  constitutional  require- 
ments. 

On  the  contrary,  in  New  Hanover  County 
V.  De  Rosset,  129  N.  C.  276,  40  S.  E.  43, 
the  enrolled  bill  was  held  conclusive  as  to 
the  first  reading,  although  the  journals 
were  silent;  and  in  Black  y.  Duncombe 
County,  129  N.  C.  121,  39  S.  E.  818,  the 
bill  was  held  conclusive  as  to  a  reading  on 
three  several  days.  See  Cox  v',  Pitt  Coun- 
ty, II.  a,  supra. 

So,  in  Lumberton  Improv.  Co.  v.  Robeson 
County,  146  N.  C.  353,  69  S.  E.  1014,  where 
the  discrepancy  was  a  mere  clerical  error, 
the  bill  was  held  conclusive. 

The  legislature  may  correct  its  journal 
to  speak  the  truth.  Richmond  County  v. 
Farmers'  Bank,  152  N.  C.  387,  67  S.  E.  964, 
21  Ann.  Cas.  812. 

2.  Where  it  afflrmatively  appears  that  a 
constitutional  requirement  tra«  not 
complied  tvith. 

As  to  specific  applications  to  particular 
grounds  of  attack,  see  infra.  III. 

Where  there  is  an-  affirmative  showing 
that  some  constitutional  requirement  has 
not  been  complied  with  in  the  enactment  of 
the  law,  this  prin?it  facie  conclusiveness  is 
rebutted,  and  the  bill  may  be  impeachrd. 
Jones  V.  Hutchinson,  43  Ala.  721 ;  Moody  v. 
State,  48  Ala.  116,  17  Am.  Rep.  28;  Perry 
County  v.  Selma  M.  &  M.  R.  Co.  58  Ala. 
546;  Robertson  y.  State,  130  Ala.  164,  30 
So.  494;  Yancy  v.  Waddell,  139  Ala.  524, 
36  So.  733;  Board  of  Revenue  y.  Crow,  141 
Ala.  126,  37  So.  469;  West  End  v.  Simmons, 
165  Ala.  359,  61  So.  638;  Burr  v.  Ross,  19 
Ark.  250;  Rogers  v.  State,  72  Ark.  565,  82 
S.  W.  169;  State  eic  rel.  Boyd  v.  Deal,  24 
Fla.  293,  12  Am.  St.  Rep.  204,  4  So.  899; 
Wade  y.  Atlantic  Lumber  Co.  51  Fla.  628, 
41  So.  72;  Brown  v.  Collister,  5  Idaho,  589, 
51  Pac.  417;  State  ex  rel.  Atty.  Gen.  v. 
Francis,  26  Kan.  724;  State  ex  rel.  Caillouet 
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rolled  act  may  be  impeached  by  a  resort  to 
the  journals.  A  comparison  will  show  that 
the  courts  are  now  about  equally  divided  on 
the  question.  The  current  of  judicial  deci- 
sion in  the  last  ten  years  has  been  strongly 
against  the  right  of  the  courts  to  go  back 
of  the  enrolled  act.  Undoubtedly,  the  deci- 
sion of  the  Supreme  Court  of  the  United 
l^tates  in  Marshall  Field  &  Co.  v.  Clark, 
143  U.  8.  649,  36  L.  ed.  294,  12  Sup.  Ct. 
Rep.  495,  has  had  much  to  do  in  creating 
and  augmenting  this  current,  but  it  may  al- 
so be  due  to  the  greater  simplicity,  certain- 
ty, and  reasonableness  of  the  doctrine  which 
holds  the  enrolled  act  to  be  conclusive. 
Many  courts  and  judges,  while  feeling  com- 
pelled to  follow  former  decisions  holding 
that  the  enrolled  act  may  be  impeached  by 


the  journals,  have  done  so  reluctantly,  and 
have  expressed  doubts  as  to  the  validity  of 
the  doctrine,  and  in  many  cases,  as  will  ap- 
pear in  the  following  sections,  have  qualified 
and  restricted  it  in  important  particulars." 
As  stated  in  the  foregoing  excerpt,  the 
courts  of  some  of  the  states  that  have  felt 
the  rule  too  long  established  to  be  over- 
turned have,  nevertheless,  been  constrained 
to  question  its  wisdom.  After  the  rule  had 
been  established  in  Burr  v.  Ross,  19  Ark. 
250,  and  followed  in  several  subsequent 
cases,  the  justices,  in  delivering  the  opinion 
in  Webster  v.  Little  Rock,  said:  'The  leg- 
islative department  of  the  government  is 
equal  in  dignity  with  the  judicial, — co-ordi- 
nate and  not  subordinate.  Its  officers  take 
the  same  oath  to  support  the  Constitution. 


V.  Laiche,  105  La.  84,  29  So.  700;  Berry  v. 
Baltimore  &  D.  P.  R.  Co.  41  Md.  446,  20  Am. 
Rep.  69;  Sackrider  v.  Saginaw  County,  79 
Mich.  59,  44  N.  W.  165;  Rode  v.  Phelps,  80 
Mich.  598,  45  N.  W.  493;  Atty.  Gen.  v. 
Detroit  &  S.  PI.  Road  Co.  97  Mich.  689, 
56  N.  W.  943;  Fillmore  v.  Van  Horn,  129 
Mich.  62,  88  N.  W.  69;  Palmer  v.  Bank  of 
Zumbrota,  72  Minn.  266,  75  N.  W.  380; 
State  ex  rel.  Huff  v.  McLelland,  18  Neb. 
236,  53  Am.  Rep.  814,  25  N.  W.  77;  State 
ex  rel.  Poole  v.  Robinson,  20  Neb.  96,  29 
N.  W.  246;  State  ex  rel.  Casper  v.  Moore, 

37  Neb.  13,  55  N.  W.  299;  Webster  v. 
Hastings,  59  Neb.  663,  81  N.  W.  610;  State 
V.  Burlington  &  M.  River  R.  Co.  60  Neb. 
741,- 84  N.  W.  254;  State  ex  rel.  Blessing  v. 
Davis,  66  Neb.  333,  92  N.  W.  740 ;  Moore  v. 
Neece,  80  Neb.  600,  114  N.  W.  767;  State 
ex  rel.  Loomis  v.  Moffitt,  5  Ohio,  359;  For- 
dyce  V.  Godman,  20  Ohio  St.  1;  State  ex  rel. 
Rogers  v.  Price,  8  Ohio  C.  C.  25,  4  Ohio  C. 
D.  296;  Currie  v.  Southern  P.  Co.  21  Or. 
566,  28  Pac.  884;  Brewer  v.  Huntingdon, 
86  Tenn.  732,  9  S.  W.  166;  Erwin  v.  State, 
116  Tenn.  71,  93  S.  W.  73;  Meracle  v.  Down, 
64  Wis.  323,  25  N.  W.  412;  State  ex  rel. 
Cheyenne  v.  Swan,  7  Wyo.  166,  40  L.R.A. 
195,  75  Aih.  St.  Rep.  889,  51  Pac.  209; 
Brown  v.  Nash,  1  Wyo.  85;  Chicago,  B. 
&  Q.  R.  Co.  V.  Smyth,  103  Fed.  376;  Simp- 
son V.  Union  Stockyards  Co.  110  Fed.  799; 
Opinion  of  Justices,  35  N.  H.  579,  52  N.  H. 
622,  —  N.  H.  — ,  81  Atl.  170. 

In  State  v.  Bowman,  90  Ark.  174,  118  S. 
W.  711;  Robertson  v.  People,  20  Colo.  279, 

38  Pac.  326,  9  Am.  Crim.  Rep.  284;  Pueblo 
County  V.  Strait,  36  Colo.  137,  85  Pac.  178; 
State  ex  rel.  Atty.  Gen.  v.  Green,  36  Fla. 
154,  18  So.  334 ;  People  ex  rel.  Kent  County 
V.  Loomis,  135  Mich.  556,  98  N.  W.  262,  3 
Ann.  Cas.  751;  Gaines  v.  Horrigan,  4  Lea, 
608;  and  Ames  v.  Union  P.  R.  Co.  64  Fed. 
166,  affirmed  in  169  U.  S.  466,  42  L.  ed.  819, 
18  Sup.  Ct.  Rep.  418  (construing  Nebraska 
statute),  the  courts  looked  to  the  journals, 
but  decided  that  there  had  been  a  sufficient 
compliance  with  constitutional  require- 
ments. 

In  Walker  v.  Montgomery,  139  Ala.  468, 
36  So.  23;  Kelley  v.  Secretary  of  State, 
40  L.R.A.(N.S.) 


149  Mich.  343,  112  N.  W.  978;  Weis  v.  Ash- 
ley, 69  N^b.  494,  80  Am.  St.  Rep.  704,  81 
N.  W.  318;  and  Capito  v.  Topping,  65  W. 
Va.  587,  22  L.R.A.(N.S.)  1089,  64  S.  E. 
846,  the  court  treated  the  enrolled  bill  as 
not  conclusive;  but  there  is  no  discussion, 
and  no  question  seems  to  have  been  raised 
on  this  point. 

In  Haney  v.  State,  34  Ark.  263,  the  court 
not  only  held  the  enrolled  bill  not  conclu- 
sive, but,  the  error  being  apparent  on  the 
face  of  the  bill,  corrected  it. 

See  North  Carolina  and  Illinois  cases  in 
next  subdivision. 

c.  Doctrine  as  to  matters  required  hy 
the  Constitution  to  he  shoton  on  the 
journal. 

As  to  specific  application  to  particular 
grounds  of  attack,  see  infra.  III. 

By  reference  to  the  first  proposition  in 
subdivision  a,  above,  it  will  be  seen  that  in 
some  jurisdictions  the  bill  is  held  conclusive 
as  to  all  matters.  Courts  which  adliere 
strictly  to  this  doctrine,  of  course,  make 
no  distinction  between  matters  required  bv 
the  Constitution  to  be  shown  on  the  journal, 
and  those  that  are  not,  and  none  such  cases 
are  included  in  this  subdivision,  even  though 
it  appears  that  the  objection  was  as  to  a 
matter  required  to  be  entered  on  the  jour- 
nal, as  did  appear  in  the  Georgia  cases 
cited  therein. 

It  will  also  be  noted  that  some  of  the 
courts  which  do  not  make  the  enrolled  bill 
absolutely  conclusive  make  no  distinction  be- 
tween matters  required  to  be  entered  on 
the  journal  and  those  that  are  not,  notably 
the  courts  of  Kansas  and  Illinois.  The  de- 
cisions of  all  courts  which  stop  short  of 
making  the  enrolled  bill  absolutely  conclu- 
sive as  to  matters  required  to  be  entered 
on  the  journal  are  shown  in  this  subdivision. 

Here,  also,  there  is  a  difference  of  opin- 
ion as  to  the  conclusiveness  to  which  the 
enrolled  bill  is  entitled.  In  some  jurisdic-. 
tions  the  direction  that  certain  matters 
shall  be  entered  on  the  journal  is  treated 
as  mandatory,  and  where  the  journals  are 
silent  in  regard  thereto,  it  is  presumed  that 
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The  coiiBtitutional  proYuiona  regarding  the 
manner  in  which  bills  are  to  be  passed  are 
addressed  directly  to  them,  and  they  are  re- 
sponsible to  the  people  for  an  abuse  of  pow- 
ers. No  human  government  can  be  devised 
in  which  powers  must  not  be  somewhere  re- 
posed which  may  be  abused.  It  is  not  irra- 
tional to  hold  that,  when  a  legislative  body 
has  put  forth  a  bill  meaning  to  do  so,  and 
that  bill  has  been  duly  authenticated  in  the 
prescribed  manner,  then  the  common  safety 
of  law-abiding  citizens  requires  that  the 
court  should  respect  it  as  law,  without  in- 
quiring into  the  modes  of  its  passage.  It  is 
this  consideration  which  lies  at  the  founda- 
tion of  the  rule  everywhere  recognized,  that 
no  law  can  be  impeached  for  fraudulent 
motives  actuating  the  legislators,  nor  on  ac- 


count of  corrupt  influences  brought  to  bear 
upon  them.  ...  In  other  words,  the 
power  is  a  dangerous  one,  and  should  never 
be  exercised  in  the  face  of  a  reasonable 
doubt.  Conforming  to  the  practice  of  the 
court,  I  desire  at  the  same  time  to  express 
my  preference  for  the  English  doctrine,  with 
which  I  do  not  consider  our  case  of  Burr 
V.  Ross  in  conflict.  That  is  to  say,  that  an 
act,  actually  and  bona  fide  assented  to  in 
both  houses,  authenticated  and  deposited 
with  the  secretary  of  state,  should  be  con- 
clusive of  the  law,  in  the  breasts  of  the 
judges."  Other  cases  in  which  courts  have 
made  similar  cri£icism  of  this  rule,  which 
they  felt  bound  by  precedent  to  follow,  are: 
People  ex  rel.  Barnes  v.  IStarne,  35  111.  121, 
85  Am.  Dec.  348;   State  ex  reL  Godard  v. 


the  act  thus  required  to  be  evidenced  did  not 
take  place.  It  is  apparent  where  the  jour- 
nals are  silent  as  to  the  performance  of  an 
act  the  doing  of  which  is  required  to  be  en- 
tered on  the  journal,  that  in  a  sense  the 
journal  may  be  said  aflirmatively  to  show 
that  the  performance  of  such  act  was  not 
entered  thereon.  Such  a  statement,  how- 
ever, means  nothing  more  than  that  nothing 
appears  on  the  journal.  The  courts  which 
take  this  view  hold  that  where  the  journals 
are  silent  as  to  compliance  with  a  constitu- 
tional requirement  which  is  required  to  be 
evidenced  by  an  entry  on  the  journal,  or 
where  it  thus  appears  that  no  entry  was 
made,  the  bill  is  inconclusive  and  may  be 
impeached.    Lambert  v.  Smith,  98  Va.  263, 

38  S.  E.  938;  Stanly  County  v.  Color,  37 
C.  C.  A.  484,  96  Fed.  284,  reversed,  on 
rehearing  on  other  grounds  in  61  C.  C.  A. 
379,  113  Fed.  705,  which  latter  decision  is 
affirmed  in  190  U.  S.  437,  47  L.  ed.  1126,  23 
Sup.  Ct.  Rep.  811;  State  ex  rel.  Atty.  Gen. 
V.  Buckley,  54  Ala.  599;  Montgomery  Beer 
Bottling  Works  v.  Gaston,  126  Ala.  425,  51 
L.R.A.  396,  85  Am.  St.  Rep.  42,  28  So.  497; 
Tyler  v.  State,  159  Ala.  126,  48  So.  672; 
State  ex  rel.  McKinley  v.  Martin,  160  Ala. 
181,  48  So.  846;  Graves  v.  State,  166  Ala. 
671,  52  So.  34;  Grain  v.  State,  166  Ala.  1, 
52  So.  31;  Pope  v.  State,  165  Ala.  68,  51 
So.  321 ;  State  v.  Smith,  162  Ala.  1,  50  So. 
364;  Smithee  v.  Garth,  33  Ark.  17;  State 
V.  Corbett,  61  Ark.  226,  32  S.  W.  686;  Rio 
Grande  Sampling  Co.  v.  Catlin,  40  Colo. 
450,  94  Pac.  323;  Rash  v.  Allen,  —  Del.  — , 
76  Atl.  370;  Cohn  v.  Kingsley,  5  Idaho, 
416,  38  L.R.A.  74,  49  Pac.  985;  Ryan  v. 
Lynch,  68  111.  160;  People  ex  rel.  Barnes 
▼.  Stame,  35  111.  121,  85  Am.  Dec.  348; 
Wabash  R.  Co.  v.  Hughes,  38  111.  174;  Pres- 
cott  V.  Illinois  &  M.  Canal,  19  111.  324; 
Spangler  v.  Jacoby,  14  111.  297,  58  Am.  Dec. 
671;  Palatine  Ins.  Co.  v.  Northern  P.  R. 
Co.  34  Mont.  268,  85  Pac.  1032,  9  Ann. 
Cas.  679;  Opinions  of  Justices,  35  N.  H. 
679,  62  N.  H.  622;  Union  Bank  v.  Oxford, 
119  N.  C.  214,  34  L.R.A.  487,  25  S.  E.  966 ; 
Stenly  County  v.  Snuggs,  121  N.  C.  394, 

39  L.RJL  439,  28  S.  E.  539;  Charlotte  v. 
Shepard,    122    N.   0.   602,   20    S.    E.    842; 

40  L.R.A.(N.S.) 


Wilkes  County  v.  Call,  123  N.  C.  308,  44 
L.R.A.  252,  31  S.  E.  481;  Buncombe  County 
V.  Payne,  123  N.  C.  432,  31  S.  E.  711; 
New  Hanover  County  v.  De  Rosset,  129  N. 
C.  275,  40  S.  E.  43;  Rodman-Heath  Cotton 
Mills  V.  Waxhaw,  130  N.  C.  293,  41  S.  E. 
488;  Hooker  v.  Greenville,  130  N.  C.  472, 
42  S.  E.  141;  Lambert  v.  Smith,  98  Va. 
268,  38  S.  E.  938. 

Merely  introducing  excerpts  from  the 
journal  does  not  make  a  sufficient  showing 
as  to  tlie  silence  of  the  journal,  to  impeach 
the  bill.  Denver  v.  Rubidge,  51  Colo.  224, 
116  Pac.  1130. 

If  the  journal  is  defective,  mutilated,  or 
incomplete,  its  silence  will  not  impeach  the 
bill.  State  ex  rel.  Douglas  County  v.  Frank, 
60  Neb.  327,  83  N.  W.  74,  s.  c.  on  rehear- 
ing, 61  Neb.  679,  85  N.  W.  956. 

And  under  a  constitutional  provision  re- 
quiring notice  of  the  introduction  of  bills 
for  local  laws  to  be  given  to  the  section 
affected,  and  proof  of  such  notice  to  be  made 
to  the  legislature,  and  the  proof  spread  up- 
on the  journal,  and  requiring  the  courts 
to  pronounce  such  a  law  void  unless  the 
journal  affirmatively  shows  that  the  law 
had  been  passed  in  accordance  with  the  con- 
stitutional provision,  the  court  in  Wallace 
V.  Board  of  Revenue,  140  Ala.  491,  37  So. 
321,  inquired  into  the  sufficiency  of  notice 
appearing  on  the  journal. 

Where  a  notice  of  protest  is  required  to 
be  entered  on  the  journal,  in  the  absence  of 
such  an  entry,  it  will  be  presumed  that 
there  was  none.  State  ex  rel.  Atty.  Gen.  v. 
Mead,  71  Mo.  266. 

But  where  the  journal  shows  a  protest 
made  by  a  member  of  the  legislature,  and 
entered  on  the  journal  in  accordance  with 
a  constitutional  provision,  the  court  will  in- 
quire into  the  validity  of  such  protest. 
State  ex  rel.  McCafl'erv  v.  Mason,  165  ^lo. 
486,  55  S.  W.  636,  affirmed  in  179  U.  S. 
328,  45  L.  ed.  214,  21  Sup.  Ct.  Rep.  125. 

The  failure  to  enter  the  "nays"  on  the 
journal  was  at  first  treated  as  a  silence  of 
the  journal  sufficient  to  impeach  the  bill. 
Smithee  v.  Garth,  33  Ark.  17 ;  Smathers  v. 
Madison  County,  125  N.  C.  480,  34  S.  E. 
654 ;  New  Hanover  County  v.  De  Rosset,  120 
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Andrews,  64  Kan.  474,  67  Pac.  870,  and 
State  ex  rel.  Casper  v.  Moore,  37  Neb.  13, 
55  N.  W.  299.  In  State  ex  rel.  Hoover  7. 
Chester,  39  S.  C.  307,  17  S.  E.  752,  the 
court  reversed  the  rule,  notwithstanding  it 
had  been  twice  declared  and  followed  in  that 
jurisdiction  in  the  cases  of  State  ex  rel. 
Atty.  Gen.  v.  Piatt,  2  S.  C.  160,  16  Am. 
Rep.  647,  and  State  ex  rel.  Atty.  Gen.  v. 
Hagood,  13  S.  G.  46;  and  in  doing  so  the 
court  used  the  following  language:  "There- 
fore, however  unpleasant  it  may  be  to  re- 
verse previous  decisions  of  this  court,  still, 
after  full  and  mature  consideration,  we  feel 
it  to  be  a  duty  we  owe  the  state  that  the 
case  of  State  ex  rel.  Atty.  Gen.  v.  Piatt, 
supra,  should  be  and  is  hereby  overruled, 
and,  as  the  case  of  State  ex  rel.  Atty.  Gen. 


N.  C.  275,  40  S.  E.  43;  Debnam  v.  Chitty, 
131  N.  C.  667,  43  S.  E.  3.  The  North 
Carolina  cases,  at  least,  were  overruled  on 
this  question  in  Salem  v.  Wachovia  Loan  & 
T.  Co.  143  N.  C.  110,  118  Am.  St.  Rep.  791, 
65  S.  E.  442,  and  this  latter  decision  agrees 
with  the  decision  in  Onslow  County  v.  Toll- 
man, 76  C.  C.  A.  317,  145  Fed.  753,  and  also 
that  in  People  ex  rel.  Wies  v.  Bowman,  247 
III.  276,  93  N.  E.  244.  The  reasoning  of 
the  courts  which  take  the  latter  view  is  well 
set  forth  in  the  Illinois  case,  where  it  is 
stated  that  the  silence  of  the  journal  as  to 
the  "nay"  vote  is  evidence  that  there  was 
no  "na^'  vote,  and  the  bill  cannot  be  im- 
peached. 

Other  courts  tre^-t  the  act  which  is  to  be 
evidenced  by  the  journal  entry  as  the  im- 
portant fact,  and  a  direction,  that  the  do- 
ing thereof  shall  be  entered  on  the  journal 
as  directory  merely;  and  where  there  is  a 
failure  to  comply  with  this  direction,  in  the 
absence  of  a  clear  affirmative  showing  that 
the  act  did  not  take  place,  the  enrolled  bill 
is  held  conclusive  that  the  constitutional 
requirements  were  complied  with.  Homrig- 
hausen  v.  Knoche,  58  Kan.  646,  50  Pac.  879 ; 
Missouri,  K.  &  T.  R.  Co.  v.  Simons,  75  Kan. 
130,  88  Pac.  551;  State  ex  rel.  Atty.  Gen. 
V.  Mead,  71  Mo.  266;  State  ex  rel.  Bray  v. 
Long,  21  Mont.  27,  52  Pac.  645.  See  John- 
son V.  Great  Falls,  infra;  State  ex  rel.  Gregg 
V.  Erickson,  39  Mont.  280,  102  Pac.  330; 
Palatine  Ins.  Co.  v.  Northern  P.  R.  Co.  34 
Mont.  268,  85  Pac.  1032,  9  Ann.  Cas.  579; 
Home  Teleg.  Co.  v.  Nashville,  118  Tenn.  1, 
101  S.  W.  770,  11  Ann.  Cas.  824. 

The  court  also  looked  to  the  journals  in 
Xorvell  V.  State,  143  Ala.  561,  39  So.  357. 
and  State  ex  rel.  Frederick  v.  Brodie,  148 
Ala.  381,  41  So.  180.  And  also  in  Ex  parte 
Kellv,  153  Ala.  668,  45  So.  290;  Robertson 
v.  People,  20  Colo.  279,  38  Pac.  326,  9 
Am.  Crim.  Rep.  284;  Mathis  v.  State,  31 
Fla.  291,  12  So.  681;  Miesen  v.  Canfield, 
64  Minn.  613,  67  N.  W.  632;  Johnson  v. 
Great  Falls,  38  Mont.  369,  99  Pac.  10.59. 
16  Ann.  Cas.  974;  Cox  v.  Pitt  Countv,  146 
N.  C.  584,  16  L.R.A.(N.S.)  253,  60*  S.  E. 
516;  State  ex  rel.  Hynds  v.  Cahill,  12  Wvo. 
''25.  76  Pac.  433;  and  Younger  v.  Hehn,'l2 
40  L.R.A.(N.S.) 


V.  Hagood,  supra,  was  really  decided  upon 
the  authority  of  Piatt's  Case,  it  follows 
necessarily  that  the  case  of  Hagood  must 
fall  when  the  foundation  upon  which  it 
rests  is  taken  away.  We  announce  that  the 
true  rule  is  that,  when  an  act  has  been  duly 
signed  by  the  presiding  officers  of  the  gen- 
eral assembly,  in  open  session  in  the  senate 
house,  approved  by  the  governor  of  the  state, 
and  duly  deposited  in  the  office  of  the  secre- 
tary of  state,  it  is  sufficient  evidence,  noth- 
ing to  the  contrary  appearing  upon  its  face, 
that  it  passed  the  general  assembly,  and 
that  it  is  not  competent  either  by  the  jour- 
nals of  the  two  houses,  or  either  of  them, 
or  by  any  other  evidence,  to  impeach  such 
an   act." 

The  provisions  of  the  Constitution  of  this 


Wyo.  289,  109  Am.  St.  Rep.  986,  75  Pac. 
443,  the  court  looked  to  the  journals,  but 
decided  that  there  had  been  a  sufficient  com- 
pliance with  the  constitutional  require- 
ments. 

III.  Particular  grounds  of  attaclc, 

a.  Neceasity  of  considering  in  light  of 
general  principles. 

In  the  following  subdivision  of  the  note, 
particular  grounds  of  attack  upon  the  en- 
rolled bill  are  noticed.  It  is  necessary,  how- 
ever, to  keep  constantly  in  mind  the  general 
principles  above  discussed  in  order  to  un- 
derstand the  decisions  as  to  these  various 
grounds  of  attack,  for  it  is  apparent  that 
the  decision  on  any  one  of  them  will  be 
determined  largely  by  the  general  view  of 
the  court  in  the  particular  jurisdiction,  as 
to  the  conclusiveness '  of  the  enrolled  bill. 
If  the  court  adheres  strictly  to  the  doc- 
trine of  the  absolute  conclusiveness  of  the 
enrolled  bill,  it  is  apparent  that  no  ground 
of  attack  would  serve  to  render  it  void, 
while  in  jurisdictions  which  do  not  adhere 
to  the  rule  of  absolute  conclusiveness,  the 
same  ground  of  attack  may  serve  to  render 
the  bill  void  according  to  the  view  taken  of 
the  particular  ground  of  attack.  It  is  there- 
fore necessary,  as  stated  above,  to  keep 
constantly  in  mind  the  general  principles. 

h.  Legality  of  legislative  session. 

In  Butler  v.  State,  89  Ga.  821,  15  S.  E. 
763,  an  enrolled  bill  was  upheld  where  the 
joui'nals  did  not  affirmatively  sustain  the 
objection  that  the  legislature  was  not  in 
legal  session  when  the  bill  "was  passed. 

c.  Introduction  of  hill  after  time  litnit^ 
ed  hy  Constitution. 

Under  the  doctrine  that  an  enrolled  bill 
imparts  absolute  verity,  it  has  been  held 
that  it  cannot  be  shown  that  it  was  not 
introduced  into  the  leprialature  within  the 
time  limited  therefor  (TIale  v.  McOettigan, 
114  Cal.  112,  45  Pac.  1049)  ;  or  within  ten 
days  of  final  adjournment,  in  defiance  of  a 
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state  relative  to  the  journals  of  each  house 
of  the  legislature  are  as  follows:  By  § 
30,  art.  6,  it  is  provided  that  '''each  house 
shall  keep  a  journal  of  its  proceedings, 
and  from  time  to  time  publish  the  same. 
The  yeas  and  nays  of  the  members  of  either 
house  on  any  question,  at  the  desire  of  one 
fifteenth  of  those  present,  shall  be  entered 
upon  its  journal."  Section  31  of  the  same 
article  requires  that  in  all  elections  made  by 
the  legislature,  except  for  officers  and  em- 
ployees thereof,  the  members  thereof  shall 
vote  yea  or  nay,  and  each  vote  shall  be  en- 
tered upon  the  journal.  And  §  34  pro- 
vides that  "every  bill  shall  be  read  on 
three  different  days  in  each  house,  and  no 
bill  shall  become  a  law  unless,  on  its  final 
passage,  ii  be  read  at  length,  and  no  law 


shall  be  passed  unless  upon  a  vote  of  a  ma- 
jority of  all  the  members  elected  to  each 
house  in  favor  of  such  law,  and  the  ques- 
tion, upon  final  passage,  shall  be  taken  up- 
on its  last  reading,  and  the  yeas  and  nays 
shall  be  entered  upon  the  journal." 

It  will  be  observed  from  the  foregoing  pro- 
visions that  the  only  specific  requirements 
as  to  what  shall  be  entered  upon  the  journal 
are  that  each  vote  shall  be  entered  in  elec- 
tions other  than  for  officers  and  employees 
of  either  house,  and  the  yeas  and  nays  shall 
be  taken  upon  the  final  passage  of  all  meas- 
ures and  shall  be  entered  upon  the  journal. 
This  latter  requirement  is  made  essential  to 
the  passage  of  the  act;  and  likewise  the  yea 
and  nay  vote  must  be  entered  upon  the  jour- 
nal, if  it  be  voted  to  dispense  with  the  read- 


constitutional  prohibition  (State  ex  rel. 
Reed  v.  Jones,  6  Wash.  452,  23  L.EA.  340, 
34  Pac  201). 

As  to  the  competency  of  parol  evidence 
to  show  that  a  bill  was  introduced  into  the 
legislature  after  the  expiration  of  the  ses- 
sion by  operation  of  law,  see  White  v. 
Hinton,  infra,  IV.  b. 

d.  Impn^per  origin  of  revenue  hills. 

An  enrolled  bill  for  raising  revenue  will 
be  void  if  the  journals  disclose  that  it  origi- 
nated in  the  senate,  in  violation  of  a  con- 
stitutional requirement  that  such  bills 
should  originate  in  the  house.  Perry  Coun- 
ty V.  Selma  M.  &  M.  R.  Co.  58' Ala.  546; 
Thierman  Co.  v.  Com.  123  Ky.  740,  97  S.  W. 
366. 

And  the  same  doctrine  has  been  applied 
where  it  was  conceded  that  such  a  bill  im- 
properly originated  in  the  senate.  Sala's 
Succession,  50  La.  Ann.  1009,  24  So.  674; 
Givanovich's  Succession,  60  La.  Ann.  625, 
24  So.  679. 

But  it  was  held  in  United  States  v.  Bil- 
lings, 190  Fed.  356,  that  the  court  could  not 
determine  whether  a  Senate  amendment  to 
an  enrolled  revenue  bill  was  within  the 
scope  of  the  original  bill  as  originated 
in  the  House  of  Representatives. 

As  to  determining  the  validity  of  a  rev- 
enue bill  upon  stipulations  of  litigants  to 
the  effect  that  it  originated  in  the  wrong 
branch  of  the  legislature,  see  infra,  IV.  c. 

e.  Change  of  original  purpose  of  hill, 

1,  In  general. 

The  journals  may  be  examined  to  ascer- 
tain 'whether  the  original  purpose  of  an 
enrolled  bill  was  changed  during  its  passage, 
in  violation  of  a  constitutional  prohibi- 
tion. Stein  V.  Leeper,  78  Ala.  517;  Harri- 
son V.  Gordv,  57  Ala.  49;  Southern  R.  Co. 
V.  Mitchell,  'l39  Ala.  629,  37  So.  85 ;  Loftin 
V.  Watson,  32  Ark.  414;  Re  Amendments  of 
Legislative  Bills,  19  Colo.  356,  35  Pac.  917 ; 
Massachusetts  Mut.  L.  Ins.  Co.  v.  Colorado 
Loan  &  T.  Co.  20  Colo.  1,  36  Pac.  793; 
Airy  v.  People,  21  Colo.  144,  40  Pac.  362. 
40  L.R.A.(N.S.) 


And  if  they  show  that  the  original  pur- 
pose of  the  bill  was  changed  during  its 
passage,  the  enrolled  bill  will  be  void.  State 
ex  rel.  Atty.  Gen.  v.  Buckley,  54  Ala.  612; 
Re  House  Bill  No.  231,  9  Colo.  624,  21  Pac. 
472. 

'But  in  Texas  it  has  beeU  held  that  an  en- 
rolled bill  cannot  be  impeached  by  a  show- 
ing from  the  journals  that,  in  violation  of 
tlie  Constitution,  its  original  purpose  was 
changed  during  passage,  since  that  instru- 
ment did  not  require  the  journals  to  show 
that  such  mandate  was  observed.  Parshall 
V.  State,  —  Tex.  Crim.  Rep.  — ,  138  S.  W. 
759 ;  Knox  v.  State,  —  Tex.  Crim.  Rep.  — , 
138  S.  W.  787;  Houston  &  T.  C.  R.  Co.  v. 
Stuart,  —  Tex.  Civ.  App.  — ,  48  S.  W.  799. 

An  enrolled  bill  after  it  has  been  signed 
by  the  presiding  officers  of  the  legislature 
without  a  protest  being  made  and  entered 
on  the  journals,  to  the  efi'ect  that  its  origi- 
nal purpose  has  been  changed,  cannot  be 
impeached  on  that  ground,  where  the  Con- 
stitution declares  that  a  bill  shall  be  signed 
by  the  presiding  officers  of  the  two  houses 
of  the  legislature  after  all  business  has  been 
suspended  for  that  purpose,  and  tlie  bill 
has  been  read,  unless  there  is  an  objection 
thereto,  which  shall  be  entered  on  the  jour- 
nals. State  ex  rel.  McCaffery  v.  Mason,  155 
Mo.  486,  55  S.  W.  636. 

As  to  the  competency  of  the  original  bill 
as  it  was  introduced  into  the  legislature  to 
show  that  its  purpose  was  changed  during 
passage,  in  defiance  of  the  Constitution,  see 
infra,  IV.  a,  2. 

2,  After  time  limited  for  introduction 

of    hills. 

In  Michigan  it  is  held  that  the  legislative 
journals  and  records  may  be  examined 
to  determine  whether  the  original  pur- 
pose of  a  bill  was  changed  after  the 
time  limited  by  Constitution  for  the  intro- 
duction of  bills,  so  as  to  make  it  in  effect  a 
new  bill.  Pack  v.  Barton,  47  Mich.  520, 
11  N.  W.  367;  Powell  v.  Jackson,  51  Mich. 
129,  16  N.  W.  369;  Atty.  Gen.  ex  rel.  Crane 
v.- Ames,  60  Mich.  372,  27  N.  W.  571;  Peo- 
pie  ex  rel.  Hart  y.  McElroy,  72  Mich.  453, 
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Ing  at  length  of  any  act  before  the  signing 
of  same  by  the  presiding  officer  of  either 
house,  in  the  presence  of  the  house,  as  re- 
quired by  §  35.  It  is  the  duty  of  each 
house  to  keep  a  record  of  its  proceedings, 
and  from  time  to  time .  publish  the  same ; 
but,  except  as  just  mentioned,  what  pro- 
ceedings shall  be  recorded  in  the  journal, 
the  manner  of  recording  same,  and  the  ex- 
tent of  their  fullness,  is  left  by  the  Consti- 
tution to  the  discretion  of  the  legislative 
bodies,  to  be  controlled  by  rule  respectively 
of  those  bodies,  or  by  statute.  It  is  not  re- 
quired by  any  provision  of  the  Constitu- 
tion, that  the  contents  of  any  bill,  proposed, 
rejected,  or  adopted,  shall  be  set  out  in  the 
journal,  or  that  the  contents  of  any  amend- 
ment of  any  bill  shall  be  stated  in  full  or 


in  substance  in  the  Journal;  and  a  record  of 
any  such  bill  or  amendment  thereto  may  be 
kept  by  reference  in  the  journal  to  the  title 
of  such  bill  or  amendment  or  to  its  number. 
The  question  now  under  consideration  was 
first  directly  presented  to  the  Supreme 
Court  of  the  United  States  for  determina- 
tion in  Marshall  Field  &  Co.  v.  Clark,  143 
U.  S.  649,  36  L.  ed.  294,  12  Sup.  Ct.  Rep. 
495.  In  that  case  the  validity  of  an  act 
of  Congress  was  questioned,  upon  the  ground 
that  there  had  been  omitted  from  tiie  en- 
grossed act,  as  attested  by  the  Vice.  President 
and  the  Speaker  of  the  House,  as  approved 
by  the  President  and  as  deposited  with 
the  Secretary  of  State,  a  section  that  was 
contained  in  the  act  when  it  passed  the 
two  Houses  of  Congress,  and  it  was  sought 


2  L.R.A.  609,  40  N.  W.  760;  Sackrider  ▼. 
Saginaw  Coun^,  79  Mich.  59,  44  N.  W.  166 ; 
Atty.  Gen.  v.  Detroit  &  S.  PI.  Road  Co.  97 
Mich.  689,  56  N.  W.  943;  Toll  v.  Jerome, 
101  Mich.  468,  69  N.  W.  816;  Davock  v. 
Moore,  105  Mich.  120,  28  L.R.A.  783,  63 
N.  W.  424;  Detroit  v.  Schmid,  128  Mich. 
379,  92  Am.  St.  Rep.  468,  87  N.  W.  383; 
People  ex  rel.  Kent  County  v.  Loomis,  135 
Mich.  556,  98  N.  W.  262,  3  Ann.  Cas.  751 ; 
Atty.  Gen.  ex  rel.  Burbank  v.  Stryker,  141 
Mich.  437,  104  N.  W.  737. 

And  when  a  violation  of  such  constitu- 
tional prohibition  appears,  it  will  vitiate  an 
enrolled  bill.  Sackrider  v.  Saginaw  County, 
79  Mich.  59,  44  N.  W.  165;  Attv.  Gen.  v. 
Detroit  &  S.  PI.  Road  Co.  97  Mic"*!.  689,  66 
N.  W.  943;  People  ex  rel.  Kent  County  v. 
Loomis,  136  Mich.  556,  98  N.  W.  262,  3 
Ann.  Cas.  751. 

As  to  the  competency  of  parol  evidence 
to  impeach  a  recital  of  the  journals  that  a 
bill  was  introduced  within  the  time  limited 
for  that  purpose,  see  Atty.  Gen.  ▼.  Rice, 
infra,  IV.  b. 

/.  Failure  to  refer  hill  to  committee. 

Where  the  Constitution  requires  the  legis- 
lative journals  to  show  that  all  bills  were 
referred  to  and  reported  upon  by  a  stand- 
ing committee  of  the  legislature,  an  enrolled 
bill  will  be  void  if  the  journals  disclose  a 
reference  thereof  to  one  committee  and  a 
report  back  to  the  legislature  by  a  different 
one,  without  showing  the  action  taken  by 
the  former.  Tyler  v.  State,  169  Ala.  126, 
48  So.  672;  SUte  v.  Smith,  162  Ala.  1, 
50  So.  364;  Pope  v.  State,  166  Ala.  68,  51 
So.  521 ;  Grain  v.  State,  166  Ala.  1,  62  So. 
31;  Graves  v.  State,  166  Ala.  671,  62  So. 
34.  See  also  Walker  v.  Montgomery,  139 
Ala.  468,  36  So.  23. 

But  in  Kentucky  and  Texas  the  rule  of 
conclusiveness  of  an  enrolled  bill  has  been 
applied  where  it  was  sought  to  impeach 
such  a  bill  because  it  was  not  referred  to 
and  reported  upon  by  a  committee  of  the 
legislature  before  its  passage,  as  the  Con- 
stitution required.  Stone  v.  Dispatch  Pub. 
Co.  21  Ky.  L.  Rep.  1473,  66  S.  W.  726;  Day 
40  L.R.A.(N.S.) 


Land  &  Cattle  Co.  v.  State,  68  Tex.  526, 
4  S.  W.  865;  Williams  v.  Taylor,  83  Tex. 
667,  19  S.  W.  156. 

And  the  silence-  of  the  journals  as  to  the 
reference  of  a  bill  to  and  a  report  thereon 
from  a  committee,  as  the  Constitution  re- 
quires, will  not  invalidate  an  enrolled  bill, 
where  the  fundamental  law  does  not  re- 
quire the  journals  to  show  that  such  man- 
date was  complied  with.  State  ex  rel.  Atty. 
Gen.  V.  Buckley,  64  Ala.  699. 

g.  Failure  to  j^nt  hiU  before  paaeage. 

An  enrolled  bill  will  be  void  if  it  affirma- 
tively appears  from  the  journals  that  it  was 
not  printed  before  its  passage,  as  the  Consti- 
tution requires.  Andrews  v.  People,  33  Colo. 
193,  108  Am.  St.  Rep.  76,  79  Pac.  1031; 
State  ex  rel.  AuU  v.  Field,  119  Mo.  693,  24 
S.  W.  752. 

And  it  was  held  in  Neiberger  v.  McCul- 
lough,  253  111.  312,  97  N.  E.  660,  that  an 
enrolled  bill  was  void  where  the  journals 
were  silent  as  to  whether  the  bill  and  its 
amendment  were  printed,  as  the  Constitu- 
tion required,  before  it  was  placed  on  its 
final  passage,  notwithstanding  such  instru- 
ment did  not  require  compliance  with  such 
mandate  to  be  shown  by  the  journals. 

In  Swain  v.  Fritchman,  21  Idaho,  783, 
126  Pac.  319,  the  legislative  journals  were 
examined  in  order  to  determine  whether  a 
bill  was  printed  before  passage  as  the  Con- 
stitution required. 

But  it  was  held  in  Stone  v.  Dispatch  Pub. 
Co.  21  Kv.  L.  Rep.  1473,  66  S.  W.  725,  that 
an  enrolled  bill  could  not  be  invalidated 
on  the  ground  that  it  was  not  printed  before 
passage,  since  the  rule  adopted  by  that  court 
was  that  of  absolute  conclusiveness  of  an 
enrolled  bill. 

h,  Nonohaervance  of  constitutional  rd- 
quirem^ent  as  to  reading  hilU 

1.  In  general. 

There  is  a  conflict  of  authority  as  to 
whether  an  enrolled  bill  may  be  impeached 
by  evidence  from  the  journals  showing  that 


1911. 


ATCHISON,  T.   A,  8.   F.   B.   CO.  v.   STATE, 


15 


to  establish  this  fact  hj  reference  to  the 
journals  of  the  two  Houses  of  Congress;  but 
it  was  held  that  the  act  could  not  be  im- 
peached in  this  way.  Section  5,  art.  1,  of 
the  Federal  Constitution  provides  that 
''each  House  shall  keep  a  jourial  of  its  pro- 
ceedings, and  from  time  to  time  publish  the 
same,  except  such  parts  as  may  in  their 
judgments  require  secrecy,  and  the  yeas  and 
nays  of  the  members  of  either  House  on  any 
question  shall,  at  the  desire  of  one  fifth  of 
those  present,  be  entered  on  the  journal." 
The  court,  speaking  through  Mr.  Justice 
Harlan  of  the  relative  weight  that  shall  be 
given  to  the  journal  thus  required  to  be 
kept  by  the  Houses,  and  to  the  engrossed 
Rct,  said:  "The  signing  by  the  Speaker  of 
the  House  of  Representatives,  and  by  the 


President  of  the  Senate,  in  open  session,  of 
an  enrolled  bill,  is  an  official  attestation  by 
the  two  Houses  of  such  bill  as  one  tliat  has 
passed  Congress.  It  is  a  declaration  by  the 
two  Houses,  through  their  presiding  officers, 
to  the  President,  that  a  bill  tlius  attested 
has  received  in  due  form  the  sanction  of  the 
legislative  branch  of  the  government,  and 
that  it  is  delivered  to  him  in  obedience  to 
the  constitutional  requirement  that  all  bills 
which  pass  Congress  shall  be  presented  to 
him.  And  when  a  bill  thus  attested  re- 
ceives his  approval,  and  is  deposited  in  the 
public  archives,  its  authentication  as  a  bill 
that  has  passed  Congress  should  be  deemed 
complete  and  unimpeachable.  As  the  Presi- 
dent has  no  authority  to  approve  a  bill  not 
passed  by  Congress,  an  enrolled  act  in  the 


it  was  not  read  before  passage  in  the  man- 
ner required  by  the  Constitution. 

Thus,  some  courts  hold,  on  the  ground 
of  absolute  conclusiveness  of  an  enrolled  bill, 
that  it  cannot  be  impeached  by  a  showing 
that  it  was  not  read  in  tlie  manner  required 
by  the  Constitution.  Lewis  v.  State,  148 
Ind.  346,  47  N.  E.  675;  State  ex  rel. 
Sutherland  v.  Nye,  23  Nev.  99,  42  Pac.  866; 
State  ex  rel.  Osburn  v.  Beck,  25  Nev.  68, 
56  Pac  1008;  Narregang  v.  Brown  County, 
14  S.  D.  357,  85  N.  W.  602;  State  ex  rel. 
Lavin  ▼.  Bacon,  14  8.  D.  394,  85  N.  W.  605; 
Usener  v.  State,  8  Tex.  App.  177;  El  Paso 
&  S.  W.  R.  Co.  V.  Foth,  45  Tex.  Civ.  App. 
275,  100  S.  W.  171,  reversed  on  other  points 
in  101  Tex.  133,  105  S.  W.  322. 

While  others  hold  that  the  failure  of  the 
journals  to  show  that  a  bill  was  read  in 
the  manner  prescribed  by  Constitution  will 
not  render  an  enrolled  bill  void,  unless  the 
fundamental  law  requires  the  journals  to 
show  that  a  bill  was  properly  read.  State 
ex  rel.  Atty.  Gen.  v.  Buckley,  54  Ala.  599; 
Walker  v.  Griffith,  60  Ala.  361;  Glidewell 
V.  Martin,  61  Ark.  559,  11  S.  W.  882; 
State  ex  rel.  Turner  ▼.  Hocker,  36  Fla.  358, 
18  So.  767;  Butler  ▼.  State,  89  Ga.  821,  15 
S.  E.  763;  Schuyler  County  v.  People,  25 
111.  182;  Weyand  ▼.  Stover,  35  Kan.  645, 
11  Pac.  365;  Re  Ellis,  55  Minn.  401,  23 
L.R.A.  287,  43  Am.  St.  Rep.  614,  66  N.  W. 
1056;  Miesen  ▼.  Canfield,  64  Minn.  613,  67 
N.  W.  632 ;  Coyle  ▼.  "Smith,  28  Okla.  121, 
113  Pac  944;  Jackson  v.  We  is  k  L.  Mfg.  Co. 
124  Tenn.  421,  137  S.  W.  767;  Parshall  v. 
State,  —  Tex.  Crim.  Rep.  — ,  138  S.  W. 
769;  Ejiox  ▼.  State,  —  Tex.  Crim.  Rep.  — , 
138  S.  W.  787. 

But,  on  the  other  hand,  it  is  held  in 
some  cases  that  the  journals  may  be  resort- 
ed to  in  order  to  ascertain  whether  an  en- 
rolled bill  was  read  in  the  manner  pre- 
scribed by  the  Constitution.  State  v.  Craw- 
ford, 35  Ark.  237;  Andrews  v.  People,  33 
Colo.  193.  108  Am.  St.  Rep.  76,  79  Pac. 
1031;  Potter  ▼.  Lainhart,  44  Fla.  647,  33 
So.  251;  State  ex  rel.  Turner  v.  Hdcker, 
36  Fla.  368,  18  So.  767;  Butler  v.  State, 
89  Ga.  821,  16  S.  E.  763;  Tarr  v.  Western 
Loan  &  Sav.  Co.  15  Idaho,  751,  21  L.R.A 
40  L.R.A,(N.S.) 


(N.S.)  707,  99  Pac.  1049;  Swain  v.  Fritch- 
man,  21  Idaho,  783,  125  Pac.  319;  State 
ex  rel.  Applegate  v.  Taylor,  224  Mo.  393, 
123  S.  W.  892;  Southern  R.  Co.  ▼.  Mem- 
phis, —  Tenn.  — ,  —  L.R.A.(N.S.)  — ,  148 
S.  W.  662;  Price  v.  Moundsville,  43  W.  Va. 
623,  64  Am.  St.  Rep.  878,  27  S.  E.  218; 
Smith  v.  Mitchell,  69  W.  Va.  481,  72  S.  E. 
766. 

And  an  enrolled  bill  will  be  declared  void 
if  the  legislative  journals  affirmatively  show 
that  it  was  not  read  in  the  manner  pre« 
scribed  by  the  Constitution,  although  it 
does  not  expressly  require  that  such  records 
show  compliance  therewith.  State  ex  rel. 
Turner  v.  Hocker,  36  Fla.  358,  18  So.  767; 
Butler  ▼.  State,  89  Ga.  821,  15  S.  E.  763; 
Schuyler  County  v.  People,  25  111.  182; 
Ryan  ▼.  Lynch,  68  111.  160;  Weyand  ▼. 
Stover,  35  Kan.  545,  11  Pac  355;  Re  Ellis, 
55  Minn.  401,  23  L.R.A.  287,  43  Am.  St.  Rep. 
514,  66  N.  W.  1056;  Miesen  v.  Canfield,  64 
Minn.  518,  67  N.  W.  632. 

And  such  a  bill  will  be  void  where  the 
journals  show  that  it  was  not  read  section 
by  section  as  the  Constitution  requires. 
Brown  ▼.  CoIIister,  6  Idaho,  689,  61  Pac 
417. 

So,  an  enrolled  bill  will  be  declared  void 
where  the  journals  of  the  house  do  not  show 
that  it  was  read  on  three  several  days,  not- 
withstanding the  speaker  of  the  house  cer- 
tified that  the  bill  was  read  three  times, 
since  a  sufficient  compliance  with  such  con- 
stitutional requirement  was  not  thus  shown. 
Union  Bank  v.  Oxford,  119  N.  C.  214,  34 
L.R.A.  487,  25  S.  E.  966;  Smathers  ▼. 
Madison  County,  125  N.  C.  480,  34  S.  E. 
654;  Rodman-Heath  Cotton  Mills  v.  Wax- 
haw,  130  N.  C.  293,  41  S.  E.  488. 

An  enrolled  bill  has  been  held  void 
where  the  journals  showed  that  neither 
house  properly  passed  an  amendment  to  the 
title  of  the  bill,  which  in  effect  created  a 
new  bill,  by  reading  it  three  times  as  the 
Constitution  directed.  Erwin  v.  State,  116 
Tenn.  71,  93  S.  W.  73. 

But  where  the  Constitution  does  not  re- 
quire the  journals  to  show  that  a  bill  was 
read  three  times,  an  enrolled  bill  cannot 
be  impeached  by  evidence  from  such  records 
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custody  of  the  Secretary  of  State,  and 
having  the  official  attestations  of  the  Speak- 
er of  the  House  of  Representatives!  of  the 
President  of  the  Senate,  and  of  the  Presi- 
dent of  the  United  States,  carries  on  its  face 
a  solemn  assurance  by  the  legislative  and 
executive  departments  of  the  government, 
charged,  respectively,  with  the  duty  of  en- 
acting and  executing  the  laws,  that  it  was 
passed  by  Congress.  The  respect  due  to  co- 
equal and  independent  departments  requires 
the  judicial  department  to  act  upon  that 
assurance,  and  to  accept  as  having  passed 
Congress  all  bills  authenticated  in  the  man- 
ner stated,  leaving  the  courts  to  determine, 
when  the  question  properly  arises,  whether 
the  act  so  authenticated  is  in  conformity 
with  the  Constitution."    The  doctrine  of  the 


foregoing  cases  has  been  either  approyed  or 
followed  in  the  following  cases  from  the 
Supreme  Court:  United  States  v.  Balliu, 
144  U.  S.  3,  36  L.  ed.  321,  12  Sup.  Ct.  Rep. 
607;  Lyons  v.  Woods,  153  U.  S.  662,  38  L. 
ed.  858,  14  Sup.  Ct.  Rep.  959;  Harwood  v. 
Wentworth,  162  U.  S.  558,  40  L.  ed.  1069, 
16  Sup.  Ct.  Rep.  890. 

Referring  to  the  dangers  which  may  at- 
tend the  application  of  this  rule,  and  the 
abuses  to  which  it  might  be  subjected,  the 
court,  in  Marshall  Field  &  Co.  v.  Clark, 
said:  ''It  is  admitted  that  an  enrolled  act, 
thus  authenticated,  is  sufficient  evidence  of 
itself — ^nothing  to  the  contrary  appearing 
upon  ifs  face — that  it  passed  Congress.  But 
the  contention  is  that  it  cannot  be  regard- 
ed as  a  law  of  the  United  States  if  the 


showing  that  it  was  not  read  a  first  or 
second  time,  where  the  third  reading  was 
affirmatively  shown  by  the  journals,  since 
under  such  circumstances  the  other  readings 
will  be  presumed.  Worthen  v.  Badgett,  32 
Ark.  496;  English  v.  Oliver,  28  Ark.  317; 
Massachusetts  Mut.  L.  Ins.  Co.  v.  Colorado 
Loan  &  T.  Co.  20  Colo.  1,  36  Pac.  793; 
Potter  V.  Lainhart,  44  Fla.  647,  33  So.  257; 
Weyand  v.  Stover,  35  Kan.  646,  11  Pac. 
355;  State  v.  McConnell,  3  Lea,  332;  Price 
V.  Moundsville,  43  W.  Va.  523,  64  Am.  St. 
Rep.  878,  27  S.  E.  218;  Henderson  County 
V.  Travelers*  Ins.  Co.  63  C.  0.  A.  467,  128 
Fed.  817. 

And  a  bill  will  be  sustained  where  the 
journals  show  that  it  was  read  a  second 
And  third  time,  the  first  reading  being  pre- 
sumed. Henderson  County  v.  Travelers'  Ins. 
Co.  63  C.  C.  A.  467,  128  Fed.  817;  New 
Hanover  County  v.  De  Rosset,  129  N.  C. 
275,  40  S.  E.  43;  Black  v.  Buncombe  Coun- 
ty, 129  N.  C.  121,  39  S.  E.  818. 

So,where  the  legislative  journals  show  that 
4k  bill  was  passed,  their  silence  as  to  whether 
it  was  read  a  second  and  third  time,  as  the 
-Constitution  requires,  will  not  invalidate 
the  enrolled  bill,  -where  the  fundamental  law 
does  not  require  the  journals  to  show  wheth- 
er a  bill  is  read.  Glidewell  v.  Martin,  51 
Ark.  550,  11  S.  W.  883. 

And,  in  the  absence  of  such  constitutional 
requirement,  an  enrolled  bill  will  be  sus- 
tained where  the  senate  journal,  as  well  as 
indorsements  on  the  engrossed  bill,  show 
that  it  was  read  three  times,  notwithstand- 
ing the  journal  of  the  house  is  silent  as  to 
the  readings  of  the  bill  therein.  State  ex 
rel.  Applegate  v.  Taylor,  224  Mo.  393,  123 
S.  W.  893. 

So,  an  enrolled  bill  will  be  sustained,  in 
the  absence  of  such  constitutional  require- 
ment, where  the  lejjislative  journals  show 
that  it  was  read  bv  title  onlv,  without  show- 
ing  a  proper  suspension  of  the  constitutional 
requirement  that  a  bill  should  be  read  three 
times.  Burks  v.  Jefferson  County,  40  Ark. 
200. 

As  to  the  competency  of  the  calendar  qf 
the  house  to  show  whether  a  bill  w^as  read 
as  the  Constitution  directed,  see  Black  v. 
40  L.R.A.(N.S.) 


Buncombe  County,  129  N.  C.  121,  39  S.  E. 
818,  infra,  IV.  a,  7. 

As  to  the  competency  of  a  bill  as  origi- 
nally introduced  into  the  legislature,  to- 
gether with  indorsements  thereon,  to  show 
that  it  was  read  as  the  Constitution  direct- 
ed, see  New  Hanover  County  v.  De  Rosset, 
infra,  IV.  a,  2. 

As  to  showing  by  parol  that  a  bill  was 
not  read  as  the  Constitution  required,  see 
Carr  v.  Coke,  infra,  IV.  b. 

2.  Suspension  of  such  requirement. 

The  journals  may  be  examined  to  ascer- 
tain whether  three  readings  of  a  bill  at 
length  were  dispensed  with  in  the  manner 
prescribed  by  the  Constitution.  Weill  v. 
Kenfield,  54  Cal.  Ill;  Tarr  v.  Western  Loan 
&  Sav.  Co.  15  Idaho,  751,  99  Pac.  1049; 
Frellsen  v.  Mahan,  21  La.  Ann.  79. 

And,  an  enrolled  bill  will  be  void  where 
the  journals  do  not  show  that  three  read- 
ings thereof  at  length  were  dispensed  with 
by  an  aye  and  nay  vote  of  two  thirds  of 
the  members  present,  as  the  Constitution 
requires.    Weill  v.  Kenfield,  supra. 

But  it  was  held  in  Burks  v.  Jefferson 
County,  supra,  that  the  silence  of  the  jour- 
nals as  to  the  suspension  of  the  constitu- 
tional requirement  of  reading  a  bill  at 
length  would  not  be  sufficient  to  defeat  an 
enrolled  bill,  where  such  record  showed  that 
it  was  read  by  title  only,  since  the  suspen- 
sion of  the  rules  would  be  presumed. 

And  where  the  journals  showed  that  a 
motion  to  dispense  with  the  reading  at 
length  of  a  bill  before  it  was  signed  by  the 
legislative  officers  was  carried  by  21  ayes, 
"nays,  0,"  and  gave  the  names  of  those 
voting  in  the  affirmative,  it  will  be  pre-, 
sumed,  in  the  absence  of  an  affirmative  con- 
trary showing  on  the  journals,  that  only 
twenty-one  members  were  present  when  the 
bill  was  signed.  Uniontown  v.  State,  145 
Ala.  471,  39  So.  814,  8  Ann.  Cas.  320. 

3,  Reading  hill  before  signing  hy  legiS" 
lative  officers. 

Compliance  with  a  constitutional  require- 
ment that  a  bill  shall  be  read  in  open  ses- 
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journal  of  either  House  fails  to  show  that 
it  parsed  in  the  precise  form  in  which  it 
was  signed  by  the  presiding  officers  of  the 
two  Houses,  and  approved  by  the  President. 
It  is  said  that,  under  any  other  view,  it  be- 
comes possible  for  the  Speaker  of  the  House 
of  Representatives  and  the  President  of  the 
Senate  to  impose  upon  the  people  as  a  law  a 
bill  that  was  never  passed  by  Congress. 
But  this  possibility  is  too  remote  to  be 
seriously  considered  in  the  present  inquiry. 
It  suggests  a  deliberate  conspiracy,  to  which 
the  presiding  officers,  the  committees  on  en- 
rolled bills,  and  the  clerks  of  the  two 
Houses,  must  necessarily  be  parties;  all 
acting  with  a  common  purpose  to  defeat 
an  expression  of  the  popular  will  in  the 
mode  prescribed  by  the  Constitution.     Ju- 


dicial action  based  upon  such  a  suggestion 
is  forbidden  by  the  respect  due  to  a  co-ordi- 
nate branch  of  the  government.  The  evils 
that  may  result  from  the  recognition  of  the 
principle  that  an  enrolled  act,  in  the  cus- 
tody of  the  Secretary  of  State,  attested  by 
the  signatures  of  the  presiding  officers  of 
the  two  Houses  of  Congress,  and  the  ap- 
proval of  the  President, '  is  conclusive  evi- 
dence that  it  was  passed  by  Congress  ac- 
cording to  the  forms  of  the  Constitution, 
would  be  far  less  than  those  that  would 
certainly  result  from  a  rule  making  the 
validity  of  congressional  enactments  de- 
pend upon  the  manner  in  which  the  jour- 
nals of  the  respective  Houses  are  kept  by 
the  subordinate  officers  charged  with  the 
duty  of  keeping  them."     And  to  the  same 


sion  of  the  legislature  before  being  signed 
by  the  presiding  officers  thereof  will  be 
presumed  where  the  journals  do  not  show  it, 
the  Constitution  requiring  the  fact  only  of 
signing  to  be  noted  on  such  record.  Adams 
V.  Clark,  36  Colo.  65,  86  Pac.  642,  10  Ann. 
Cas.  774;  Re  Roberts,  5  Colo.  525;  State  ex 
rel.  Atty.  Gen.  ▼.  Mead,  71  Mo.  272;  and 
State  ex  rel.  McCaffery  ▼.  Mason,  155  Mo. 
486,  55  8.  W.  636. 

And  an  enrolled  bill  will  be  sustained  as 
against  the  objection  that  the  journals  did 
not  show  that  its  title  was  read,  as  the 
Constitution  requires,  before  the  bill  was 
signed  by  the  presiding  officer  of  the  house, 
where  tHe  signing  was  shown,  but  the  read- 
ing did  not  clearly  appear,  as  the  bill  will 
be  sustained  on  the  theory  that  such  officer 
did  his  duty.  Arbuckle  y.  Pflaeging,  — 
Wyo.  — ,  123  Pac.  918. 

As  to  the  effect  of  the  failure  of  the 
journals  to  show  the  carrying  of  a  motion 
to  dispense  with  the  reading  of  a  bill  before 
it  is  signed  by  the  presiding  officers  of  the 
legislature,  see  Uniontown  v.  State,  supra, 
in.  h,  2. 

€.  Indefinite  suspenMan  of  action  on 

hill. 

The  doctrine  of  conclusiveness  of  an  en- 
rolled bill  has  been  applied  where  the  jour- 
nal, which  was  not  required  to  show  such 
fact,  was  silent  as  to  the  disposition  of  a 
pending  motion  to  indefinitely  postpone 
action  on  the  bill.  McNeal  v.  Ritterbusch, 
29  Okla.  223,  116  Pac.  778;  Miesen  y.  Can- 
field,  64  Minn.  513,  67  N.  W.  632. 

And  enrolled  bill  cannot  be  impeached  by 
the  minutes  of  the  stenographer  of  the 
house,  which  show  that  action  thereon  was 
indefinitely  postponed,  and  never  resumed. 
McNeal  y.  Ritterbusch,  supra. 

i.  Adoption  of  mibstitute  for  enrolled 

hill. 

I    In  Clendaniel  y.  Conrad,  —  Del.  — ,  83 
AtL   1036,  the  journals  were  consulted   in 
order   to   determine   whether    a   substitute 
for  an  enrolled  bill  was  adopted. 
But  the  silence  of  the  journals  as  to  the 


will  not  affect  its  validity  where  the  Con- 
stitution does  not  require  the  journals  to 
show  the  disposition  of  such  matter.  Ches- 
ney  y.  McClintock,  61  Kan.  94,  58  Pac 
993. 

h.  Sufficiency  of  vote  hy  which  hill  was 

passed. 

1.  Passage  with  aid  of  votes  of  wtein- 
hers  illegally  elected  or  seated. 

An  enrolled  bill  cannot  be  impeached  by 
showing  that  it  was  passed  by  the  aid  of 
votes  of  members  of  the  legislature  wlio 
were  illegally  elected  or  seated,  since  the 
legislature  is  the  sole  judge  of  the  qualifi- 
cations of  its  members;  Hughes  v.  Felton, 
11  Colo.  489,  19  Pac.  444  (members  elected 
from  a  county  omitted  from  an  act  appor- 
tioning the  state) ;  People  ex  rel.  Drake  y. 
Mahaney,  13  Mich.  481;  Auditor  General  v. 
Menominee  County,  89  Mich.  552,  51  N. 
VV.  483  (members  illegally  seated) ;  State 
ex  rel.  Herron  y.  Smith,  44  Ohio  St.  348, 
7  N.  £.  447,  12  N.  E.  829  (members  seated 
by  less  than  a  quorum  in  an  election  con- 
test) ;  Lyons  v.  Woods,  153  U.  S.  649,  38  L. 
ed.  854,  14  Sup.  Ct.  Rep.  959,  affirming  5 
N.  M.  327,  21  Pac.  346;  Chavez  y.  Luna, 
5  N.  M.  183,  21  Pac.  344  (members  of  the 
quorum  that  passed  bill  seated  without 
certificate  of  election). 

But  it  was  held  in  State  ex  rel.  Atty. 
Gen.  y.  Francis,  26  Kan.  737,  that  an  en- 
rolled bill  was  void  where  the  journals  dis- 
closed that  it  was  passed  by  the  aid  of  votes 
of  members  of  the  legislature  in  excess  of 
the  number  provided  for  by  the  Consti- 
tution. 

As  to  the  competency  of  parol  evidence 
to  show  that  a  bill  was  passed  by  the  aid  of 
members  of  the  lojjislature  who  were  ille- 
gally seated,  see  State  ex  rel.  Herron  v. 
Smith,  infra,  IV.  b. 

2.  Lack  of  constitutional  ma  jar  it  jf. 

(a)  In  general. 

The  legislative  journals  will  be  consulted 


adoption  of  a  substitute  for  an  enrolled  bill '  in  order  to  determine  whether  an  enrolled 
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point  Mr.  Justice  Sawyer,  in  Sherman  T. 
Story,  30  Cal.  263,  80  Am.  Dec.  93,  said: 
"Better,  far  better,  that  a  provision  should 
occasionally  find  its  way  into  the  statute 
th rough  mistake,  or  even  fraud,  than  that 
every  act,  state  and  national,  should  at  any 
and  all  times  be  liable  to  be  put  in  issue 
and  impeached  by  the  journals,  loose  pa- 
pers of  the  legislature,  and  parol  evidence. 
Such  a  state  of  uncertainty  in  the  statute 
laws  of  the  land  would  lead  to  mischiefs  ab- 
solutely intolerable." 

•  We  do  not  attempt  to  set  out  all  the  rea- 
soning of  the  courts  that  has  been  given  in 
support  of  the  rule  in  Marshall  Field  &  Go. 
V.  Clark,  nor  of  those  courts  that  adhere  to 
the  opposite  rule;  for  no  useful  purpose 
could  be  subserved  thereby,  and  we  can  add 


nothing  to  the  force  of  the  argument  that 
has  been  adduced  to  support  either  of  the 
rules,  or  to  show  their  respective  weak- 
nesses. The.  entire  field  on  both  sides  has 
been  thoroughly  covered  by  the  authorities 
cited  above.  To  our  minds  the  reasoning 
offered  in  support  of  the  rule  in  Marshall 
Field  &  Co.  v.  Clark,  is  satisfactory,  and 
the  rule  adopted  in  that  case  appears  to  us 
to  be  the  sounder  and  better  rule.  In  that 
case,  however,  the  court  specifically  reserved 
from  consideration  and  decision  what  the  ef- 
fect of  matters  expressly  required  by  the 
Constitution  to  be  entered  on  the  journal, 
where  the  same  are  in  conflict  with  the  en- 
rolled act,  would  have  upon  the  validity  of 
the  act.  The  conflict  between  the  journal 
and  the  authenticated  act  here  complained 


bill  was  passed  by  a  constitutional  ma- 
jority, ^lissouri,  K.  &  T.  R.  Co.  v.  Simons, 
75  Kan.  130,  88  Pac.  551;  Re  Stickney, 
185  N.  Y.  107,  77  N.  E.  993,  affirming  110 
App.  Div.  204,  97  N.  Y.  Supp.  336,  209  U. 
S.  419,  52  L.  ed.  863,  28  Sup.  Ct.  Rep.  508; 
Re  Weeks,  109  App.  Div.  859,  96  N.  Y. 
Supp.  876,  affirmed  without  opinion  in  185 
N.  Y.  541,  77  N.  E.  1197 ;  New  York  &  L.  I. 
Bridge  Co.  v.  Smith,  148  N.  Y.  540,  42  N.  E. 
1088;  People  v.  Coney  Island  Jockey  Club, 
68  Misc.  302,  123  N.  Y.  Supp.  669.  But  see 
contra,  Com.  v.  Hardin  County  Ct.  99  Ky. 
188,  35  S.  W.  275. 

And  an  enrolled  bill  will  be  declared  void 
if  the  journals  affirmatively  show  that  it 
did  not,  upon  its  final  passage,  receive 
a  constitutional  majority.  State  ex  rel. 
Medical  College  v.  Sowell,  143  Ala.  404,  39 
So.  .246;  Spangler  v.  Jacoby,  14  111.  297, 
58  Am.  Dec.  571;  Kelley  v.  Secretary  of 
State,  149  Mich.  343,  112  N.  W.  978;  Allen 
V.  State  Auditors,  122  Mich.  324,  47  L.R.A. 
117,  80  Am.  St.  Rep.  573,  81  N.  W.  113; 
Green  v.  Graves,  1  Dougl.  (Mich.)  357; 
Hurlbut  V.  Britain,  2  Dougl.  (Mich.)  191; 
South  worth  v.  Palmyra  k  J.  R.  Co.  2 
Mich.  287;  Palmer  v.  Bank  of  Zumbrota, 
72  Minn.  266,  75  N.  W.  380;  State  ex  rel. 
Eastland  .v.  Gould,  31  Minn.  189,  17  N.  W. 
276;  McCormick  v.  State,  66  Neb.  337,  92 
N.  W.  606;  State  ex  rel.  Blessing  v.  Davis, 
66  Neb.  333,  92  N.  W.  740;  People  ex  rel. 
Adsit  V.  Allen,  42  N.  Y.  378;  Purdy  ▼. 
People,  4  Hill,  384,  reversing  2  Hill,  31; 
Commercial  Bank  v.  Sparrow,  2  Denio,  97; 
Fordyce  v.  Godman,  20  Ohio  St.  1;  McKin- 
non  v.  Cotner,  30  Or.  588,  49  Pac.  955; 
Currie  v.  Southern  P.  Co.  21  Or.  566,  28 
Pac.  884;  Missouri,  K.  &  T.  R.  Co.  v.  Mc- 
Glamory,  92  Tex.  150,  41  S.  W.  466;  Ritchie 
V.  Richards,  14  Utah,  345,  47  Pac.  670; 
Brown  v.  Nash.  1  Wyo.  85;  Union  P.  R. 
Co.  v.  Carr,  1  Wyo.  96;  Ames  v.  Union  P. 
R.  Co.  64  Fed.  165,  affirmed  on  other  points 
in  169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct. 
Rep.  418. 

So,  it  was  held  in  Ritchie  v.  Richards,  14 
Utah,  345,  47  Pac.  670,  that  the  court 
miffht  resort  to  tlie  leofislative  journals  in 
order  to  determine  wliether  an  enrolled  bill 
40  L.R.A.(N.S.) 


received  a  necessary  majority,  notwith- 
standing the  Constitution  did  not  require 
that  the  aye  and  nay  vote  should  be 
entered  thereon,  except  upon  the  request  of 
any  five  members  of  the  legislature. 

But  an  enrolled  bill  by  which  the  bound- 
aries of  a  county  were  changed  will  not  be 
declared  void  because  the  journal  of  the 
house  does  not  show  concurrence  in  an 
amendment  thereto  by  a  two-thirds  ma- 
jority, which  the  Constitution  requires  for 
enacting  a  bill  for  such  purpose,  since  it 
will  be  presumed  that  such  amendment 
modified  the  bill  in  some  respect  not  affect- 
ing such  boundaries.  Jackson  v.  State,  131 
Ala.  21,  31  So.  380. 

Wliere  the  journal  entries  as  to  whether 
a  bill  was  passed  by  a  constitutional  ma- 
jority are  so  conflicting  as  to  leave  the 
question  in  doubt,  tlie  bill  will  be  sustained 
on  the  presumption  of  regular  enactment, 
where  the  contrary  does  not  appear  clearly, 
conclusively,  and  beyond  all  doubt.  Ilomrig- 
hausen  v.  Knoche,  58  Kan.  646,  50  Pac. 
879. 

And  in  Missouri,  K.  &  T.  R.  Co.  v. 
Simons,  75  Kan.  130,  88  Pac.  551,  a  bill 
was  sustained,  notwithstanding  the  journals 
showed  that  a  constitutional  majority  did 
not  vote  for  it,  where  a  later  entry,  which 
would  control,  declared  that  it  received  a 
necessary  majority,  the  presumption  of  regu- 
lar enactment  being  applied. 

So,  it  was  held  in  Lincoln  v.  Haugan, 
45  Minn.  451,  48  N.  W.  198,  that  an  en- 
rolled bill  would  be  sustained,  notwithstand- 
ing the  written  copy  of  the  senate  jour- 
nal, although  it  stated  that  there  were 
twenty-seven  affirmative  votes  on  the  bill, 
failed  to  give  the  names  of  the  members  who 
cast  them,  while  it  gave  the  names  of  seven 
members  who  voted  in  the  negative,  and  the 
printed  journal,  which  the  court  held  must 
control,  gave  the  names  of  those  voting  for 
and  against  the  bill,  and  showed  that  it 
received  a  constitutional  majority. 

As  to  the  impeachment  of  an  enrolled  bill 
on  a  stipulation  to  the  effect  that  it  was 
not  passed  by  a  constitutional  majority, 
see  Palmer  v.* Bank  of  Zumbrota,  72  Minn. 
266,  75  N.  W.  380,  infra,  IV.  c. 
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of  is  not  as  to  matters  which,  hj  the  Con- 
stitation  of  this  state,  are  expressly  re- 
quired to  be  entered  on  the  journaL  It  is 
not  contended  upon  the  final  passage  of 
House  Bill  No.  168  the  yeas  and  nays  were 
not  taken  or  not  entered  upon  the  journal. 
The  journal  shows  that  such  was  done.  It 
is  contended  only  that  the  journal  shows 
that  the  enrolled  act  contains  a  provision 
that  was  not  contained  in  the  act  when  it 
was  Toted  upon  by  both  Houses.  As  be- 
fore stated,  there  is  no  constitutional  provi- 
sion specifically  requiring  that  the  journal 
shall  show  the  contents  of  an  act  when  it  is 
passed;  and  it  is  not  contended  in  the  in- 
stant case  that  the  journal  shows  the  en- 
tire contents  of  House  Bill  No.  168,  but  that 
sufficient  is  shown  to  establish  that  it  does 


not  contain  the  provision  involved.  What  is 
the  effect  of  failure  to  enter  the  names  of 
those  voting  upon  the  final  passage  of  a 
bill,  where  such  record  is  required  by  con- 
stitutional provision  to  be  made,  was  con- 
sidered in  State  ex  rel.  Gregg  v.  Erickson, 
39  Mont.  280,  102  Pac.  336,  where  the  doc- 
trine of  Marshall  Field  &  Co.  v.  Clark  was 
approved;  but,  by  reason  of  the  specific  re- 
quirement of  the  Constitution  of  Montana, 
directing  that  the  yeas  and  nays  upon  the 
final  passage  of  a  bill  shall  be  taken  and 
entered  upon  the  journal,  it  was  held  that 
failure  to  enter  the  vote  as  directed  by  the 
Constitution  invalidated  the  act.  This  ques- 
tion is  not  involved  in  the  instant  case,  and 
we  now  make  no  decision  upon  it.  Section 
35,  art.  6,  of  the  Constitution,  supra,  not 


And  as  to  sustaining  bills  by  aid  of  the 
journals,  in  order  to  show  that  they  were 
adopted  by  a  constitutional  majority,  see 
infra,  V.  b. 

(b)  To  pass  hill  aver  governor's  veto. 

An  enrolled  bill  is  void  where  the  jour- 
nals do  not  show  that  it  was  passed  over 
the  governor's  veto  by  a  necessary  two- 
thirds  majority.  Brown  v.  Nash,  1  Wyo. 
85;  Union  P.  R.  Co.  v.  Carr,  1  Wyo.  96. 

(c)  To  give  hill  immediate  effect. 

The  journals  may  be  consulted  to  ascer- 
tain whether  a  bill  was  given  immediate 
effect  by  a  necessary  majority.  Missouri, 
K.  A  T.  R.  Co.  V.  McGlamory,  92  Tex.  150, 
41  S.  W.  466;  Ewing  v.  Duncan,  81  Tex. 
230,  16  S.  W.  1000. 

U  Failure  to  record  vote  as  Constitu- 

tion  directs, 

1,  In  general. 

In  California,  Georgia,  and  Kentucky,  the 
doctrine  of  the  absolute  conclusiveness  of 
an  enrolled  bill  is  held  to  apply,  notwith- 
standing the  journals  do  not  show  that,  on 
the  final  passage  of  a  bill,  an  aye  and  nay 
vote  was  taken,  which,  together  with  the 
names  of  those  voting  for  and  against  it, 
was  entered  on  the  journals  as  the  Con- 
stitution requires.  Yolo  County  v.  Colgan, 
132  Cal.  265,  84  Am.  St.  Rep.  41,  64  Pac. 
403;  Atlantic  Coast  Line  R.  Co.  v.  State, 
135  6a.  545,  32  L.R.A.(N.S.)  20,  69  S.  E. 
725;  LafTerty  ▼.  Huffman,  99  Ky.  80,  32 
L.R.A.  203,  36  S.  W.  123;  Owensboro  k 
N.  R.  Co.  ▼.  Barclay,  102  Ky.  16,  43  S.  W. 
177. 

But  the  weight  of  authority  sustains  the 
mle  that  an  enrolled  bill  will  be  declared 
void  where  the  journals  fail  to  show  that, 
upon  the  final  passage  thereof,  an  aye  and 
nay  vote  was.  taken,  which,  together  with 
the  names  of  those  voting  for  and  against 
the  measure,  was  spread  on  the  journals  as 
the  Constitution  requires.  State  ex  rel. 
Attv.  Gen.  v.  Buckley,  54  Ala.  599;  State 
40  L.R.A.(N.S.) 


ex  rel.  McKinley  v.  Martin,  160  Ala.  181, 
48  So.  846;  GlideWell  v.  Martin,  61  Ark. 
559,  11  S.  W.  882;  State  v.  Corbett,  61 
Ark.  226,  32  S.  W.  686;  Rogers  v.  State, 
72  Ark.  565,  82  S.  W.  169;  State  v.  Bow- 
man,  90  Ark.  174,  118  S.  W.  711;  Butler  v. 
Fourche  Drainage  Dist.  —  Ark.  — ,  146 
S.  W.  120;  Pueblo  County  v.  Strait,  36 
Colo.  137,  85  Pac.  178;  Rio  Grande  Sam- 
pling Co.  V.  Catlin,  40  Colo.  450,  94  Pac. 
323;  Denver  v.  Rubidge,  51  Colo.  224,  116 
Pac.  1130;  Mathis  v.  State,  31  Fla.  291, 
12  So.  681;  Cohn  V.  Kingsley,  5  Idaho,  416, 
38  L.R.A.  74,  49  Pac.  985;   Rash  v.  Allen, 

—  Del.  — ,  76  Atl.  370;  Browning  v.  Powers, 

—  Mo.  — ,  38  S.  W.  943;  Palatine  Ins.  Co. 
V.  Northern  P.  R.  Co.  34  Mont.  268,  85 
Pac.  1032,  9  Ann.  Cas.  579;  Johnson  v. 
Great  Falls,  38  Mont.  369,  99  Pac.  1059; 
16  Ann.  Cas.  974;  Currie  v.  Southern  P. 
Co.  21  Or.  566,  28  Pac.  884;  Lambert  v. 
Smith,  98  Va.  268,  38  S.  E.  938;  State  ex 
rel.  Cheyenne  v.  Swan,  7  Wyo.  166,  40 
L.R.A.  196,  75  Am.  St.  Rep.  889,  51  Pac. 
209;  Portland  Gold  Min.  Co.  v.  Duke,  90 
C.  0.  A.  166,  164  Fed.  180,  s.  e.  on  second 
appeal,  113  C.  C.  A.  316,  191  Fed.  692; 
Ames  V.  Union  P.  R.  Co.  64  Fed.  165,  af- 
firmed on  other  grounds  in  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418;  Stanly 
County  V.  Coler,  37  C.  C.  A.  484,  96  Fed, 
284,  reversing  89  Fed.  257,  affirmed  on  re- 
hearing in  61  C.  C.  A.  379,  113  Fed.  705, 
affirmed  in  190  U.  S.  437,  47  L.  ed.  1126, 
23  Sup.  Ct.  Rep.  811. 

And  in  State  ex  rel.  Brown  v.  Porter,  146 
Ala.  541,  40  So.  144;    Brandon  v.  Askew, 

—  Ala.  — ,  54  So.  605;  Swain  v.  Fritchman, 
21  Idaho,  783,  126  Pac.  319,  and  O'Hara  v. 
State,  121  Ala.  28,  25  So.  622,  the  legis- 
lative journals  were  examined  in  order  to 
ascertain  whether  there  had  been  a  com- 
pliance with  such  constitutional  mandate. 

An  enrolled  bill  may  be  impeached  where 
the  journals  do  not  show  that  an  amendment 
was  adopted  by  an  aye  and  nay  vote  which, 
together  with  the  names  of  those  voting  for 
and  against  it,  was  entered  on  the  journals 
as  the  Constitution  requires.  Montgomery 
Beer  Bottling  Works  v.  Gaston,  126  Ala. 
426,   51   L.RJL.   396,   85  Am.   St.   Rep.   42, 
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only  requires  that  the  presiding  officer  of 
each  ^ouse  shall  sign  all  bills  passed  by  the 
legislature,  but  that  he  shall  perform  such 
act  in  the  presence  of  the  House,  and  only 
after  the  act  shall  have  been  read  publicly 
at  length,  and  the  fact  of  reading  and  sign- 
ing shall  be  entered  upon  the  journal,  un- 
less dispensed  with  by  two-thirds  vote  of 
the  quorum  present.  The  journals  of  both 
houses  disclose  that  House  Bill  No.  168  was 
read  by  the  presiding  officers  of  the  respec- 
tive houses,  and  signed  in  the  presence  of 
those  respective  bodies.  The  correctness  of 
that  enrolled  bill,  therefore,  is  not  alone  at- 
tested by  the  signatures  of  the  presiding 
officers,  but  by  the  acquiescence  of  the  entire 
membership  of  the  legislative  bodies  in  the 
signing  and  attesting  thereof  by  the  presid- 


ing officers.  This  is  the  last  official  record 
upon  the  journals  of  the  proceeding  in  the 
passage  of  this  bill.  That  record,  unless  the 
integrity  of  the  entire  legislative  bodies  is 
to  be  impeached,  is  one  that  attests  that  the 
bill  signed  by  the  presiding  officers  is  the 
one  that  was  duly  and  regularly  enacted  by 
the  respective  houses.  This  provision  of  the 
Constitution  requiring  the  signatures  of  the 
presiding  officers  to  be  made  to  the  bill  in 
the  presence  of  the  legislative  bodies,  after 
the  act  has  been  publicly  read  at  length, 
makes  the  authenticated  bill  as  much  a  rec- 
ord of  constitutional  requirement  as  any 
part  of  the  journal,  and  is  an  additional 
reason  why  the  rule  announced  in  Mar- 
shall Field  &  Co.  v.  Clark,  should  be  adopt- 
ed in  this  state;  and  we  therefore  hold  that 


28  So.  497 ;  Board  of  Revenue  v.  Crow,  141 
Ala.  126,  37  So.  469;  State  ex  rel.  Atty. 
Gen.  V.  Buckley,  64  Ala.  599;  Rogers  v. 
State,  72  Ark.  565,  82  S.  W.  169;  Cohn  v. 
Kingsley,  5  Idaho,  416,  38  L.R.A.  74,  49 
Pac.  985. 

Where  the  journals  are  silent  as  to 
whether  an  aye  and  nay  vote  was  taken 
upon  an  amendment  to  a  bill,  it  will  be  pre- 
sumed that  the  bill  was  properly  passed, 
unless  the  Constitution  requires  that  the 
vote  upon  amendments  should  be  noted  upon 
such  records.  State  ex  rel.  Atty.  Gen.  v. 
Buckley,  54  Ala.  599. 

The  failure  to  record  on  the  journal  the 
names  of  the  members  who  voted  in  the 
negative  will  invalidate  an  enrolled  bill, 
where  the  Constitution  requires  the  names 
of  those  voting  for  and  against  a  measure 
to  be  recorded  on  the  j.ournals.  State  ex 
rel.  McKinley  v.  Martin,  160  Ala.  181,  48 
So.  846. 

But  in  People  ex  rel.  Wies  v.  Bowman, 
247  111.  276,  93  N.  E.  244,  it  was  held  that 
the  failure  to  enter  the  negative  vote  on 
the  journals  would  not  defeat  an  enrolled 
bill,  since  it  would  be  presumed  that  there 
were  no  such  votes  cast. 

As  the  legislative  journals  import  abso- 
lute verity,  their  failure  to  disclose  com- 
pliance with  a  constitutional  mandate  that 
the  aye  and  nay  votes  upon  the  final  pass- 
age of  a  bill  shall  be  entered  thereon  can- 
not be  supplied  by  intendment  or  other 
evidence.  State  ex  rel.  Atty.  Gen.  v.  Buck- 
ley, supra. 

Where  the  journals  do  not  show  com- 
pliance with  a  constitutional  mandate  as 
to  an  aye  and  nay  vote,  and  the  entry  of  the 
names  thereon  of  those  voting  for  and 
against  a  bill,  such  defect  cannot  be 
remedied  by  a  marginal  notation  on  the 
journal,  made  some  months  after  the  vote 
was  taken,  showing  compliance  with  such 
mandate.  Montgomery  Beer  Bottling  Works 
V.  Gaston,  126  Ala.  425,  51  L.R.A.  396, 
85  Am.  St.  Rep.  42,  28  So.  497. 

But  it  was  held  in  State  ex  rel.  Douglas 
County  V.  Frank,  60  Neb.  327,  83  N.  W. 
76,  same  case  on  rehearing  in  61  Neb.  679, 
85  N.  W.  956,  that  where  the  pages  relat- 
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ing  to  the  passage  of  a  bill  were  missing 
from  the  journals,  and  such  records  were 
so  badly  mutilated  and  incomplete  that  they 
did  not  disclose  observance  of  a  consti- 
tutional mandate  that  the  ayes  and  nays, 
together  with  the  names  of  those  voting 
for  and  against  a  bill,  should  be  recorded 
on  the  journals,  the  silence  of  such  records 
would  not  be  sufficient  to  defeat  an  en- 
rolled bill,  where  it  was  shown  by  other 
evidence  that  it  was  regularly  passed  and 
the  vote  properly  recorded. 

And  an  enrolled  bill  will  be  sustained 
where,  from  all  the  journal  entries,  it 
sufficiently  appears  that  an  aye  and  nay 
vote  was  actually  taken  and,  was  together 
with  the  names  of  those  voting  for  and 
against  the  bill  entered  on  the  journals, 
as  the  Constitution  requires.  Arbuckle  ▼• 
Pflaeging,  —  Wyo.  — ,  123  Pac.  918. 

It  was  held  in  Butler  v.  Fourche  Drain- 
age Dist.  —  Ark.  — ,  146  S.  W.  120,  that 
where,  in  recording  the  vote  on  a  bill,  the 
journal,  as  the  result  of  an  error,  referred 
to  the  bill  by  -a  wrong  number,  the  bill 
would  be  sustained,  where  the  various  jour- 
nal entries,  together  with  the  bill  as  intro- 
duced into  the  legislature,  and  the  various 
indorsements  thereon,  which  were  made  by 
the  officers  of  the  legislature,  identified  the 
enrolled  bill  as  the  one  actually  passed. 
But  the  court  expressly  stated  that  it  did 
not  intend  to  hold  that  the  journals  could 
be  contradicted  by  such  evidence,  but  that 
it  was  resorted  to,  with  other  records,  for 
the  purpose  of  identification  only. 

In  Uniontown  v.  State,  145  Ala.  471,  39 
So.  814,  8  Ann.  Cas.  320,  it  was  held  that 
an  enrolled  bill  could  not  be  impeached  on 
the  ground  that  a  motion  to  dispense  with 
the  reading  thereof  at  length  was  not 
properly  adopted,  because  the  journals 
stated  that  there  were  twenty-one  ayes, 
nays  0,  and  gave  the  names  of  those  voting 
in  the  affirmative,  since  it  would  be  pre- 
sumed, in  the  absence  of  a  contrary  affirm- 
ative showing  from  the  journals,  that  those 
voting  in  the  affirmative  constituted  a 
necessary  two  thirds  of  the  quorum  present. 

See  Bio  Grande  Sampling  Co.  v.  Catlin, 
infra,  IV.  a.  9,  as  to  the  competency  of  a 
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when  an  enrolled  bill  has  been  signed  by 
the  speaker  of  the  house  and  by  the  presi- 
dent of  the  senate  in  the  presence  of  those 
respective  bodies,  immediately  after  the  bill 
has  been  read  publicly  in  full,  and  the 
same  has  been  approved  by  the  governor  and 
deposited  in  the  office  of  the  secretary  of 
state,  it  is  not  competent  to  show  from  the 
journals  of  the  house  that  the  act  so  au- 
thenticated, approved,  and  deposited  did  not 
pass  in  the  form  in  which  it  was  signed  by 
the  presiding  officers  and  approved  by  the 
governor. 

Section  20,  art.  10,  of  the  Constitution 
provides  that  "the  legislature  shall  not  im- 
pose taxes  for  the  purpose  of  any  county, 
city,  town,  or  other  municipal  corporation, 
but  may,   by  general   laws,  confer  on  the 


proper  authorities  thereof,  respectively,  the 
power  to  assess  and  collect  such  taxes."  It 
is  urged  by  able  counsel  for  the  railway 
company  that  the  levy  of  i  of  1  mill  tax 
for  common  school  purposes,  authorized  by 
House  Bill  No.  168,  is  a  tax  for  the 
purpose  of  a  municipal  corporation;  and 
that  the  foregoing  section  of  the  Constitu- 
tion prohibits  the  levy  of  such  tax  by  the 
legislature.  Whether  this  contention  can  be 
sustained  depends  upon  whether  a  levy  of  a 
tax  for  the  purpose  of  supporting  the  pub- 
lic schools  of  the  state  is  a  levy  for  a  mu- 
nicipal purpose.  Although  this  question 
has  not  been  directly  presented  to  this 
court  heretofore  in  a  tax  case,  it  was,  in 
effect,  presented  in  the  case  of  Board  of  Edu- 
cation v.  State,  26  Okla.  366,  109  Pac.  563. 


report  of  a  legislative  committee  to  show 
that  a  bill  was  passed  by  a  necessary  aye 
and  nay  vote,  where  the  legislative  journals 
did  not  disclose  it. 


2,  As  required  hy  stattUe  in  North  Car^ 
olina  on  hills  raising  revenue  or 
pledging  credit  of  state  or  munioi' 
pality. 

In   North   Carolina  an   enrolled  bill  to 
raise  money  on  the  credit  of  the  state,  to 
impose  a  tax,  or  to  allow  counties,  cities, 
or  towns  to  do  likewise,  may  be  impeached 
by  the  failure  of  the  journals  to  show  that 
an  aye  and  nay  vote  was  taken  upon  the 
second  and  third  reading  of  the  bill,  and 
entered  t<^ther  with  the  names  of  those 
voting  for  and  against  it,  on  the  journals, 
as  tlie  Constitution  commands.    Union  Bank 
V.  Oxford,   110  N.  C.  214,   34  L.R.A.  487, 
25  S.  E.  966;  Stanly  County  v.  Snuggs,  121 
N.  C.   394,   30   L.R.A.   439,   28   S.   E.   539; 
Rodman   v.  Washington,  122  N.  C.  39,  30 
8.  E.  118;  Charlotte  v.  Shepard,  122  N.  C. 
602,  29  S.  E.  842;  Wilkes  County  v.  Call, 
123  N.  C.  308,  44  L.R.A.  252,  31  S.  E.  481 ; 
Smathers   v.   Madison   County,   125   N.   C. 
480,  34  S.  E.  554;  Slocomb  v.  Fayetteville, 
126  N.  C.  362,  34  S.  E.  436 ;  Glenn  v.  Wray, 
126  N.  C.  730,  36  S.  E.  167;  New  Hanover 
County   V.   De   Rosset,   129   N.   C.   275,   40 
S.  £.  43;    Rodman-Heath   Cotton  Mills  y. 
Waxhaw,    130   N.   C.   293,    41    S.    E.    488; 
Hooker  v.  Greenville,  130  N.  C.  472,  42  S.  E. 
141;  Wilson  v.  Markley,  133  N.  C.  616,  45 
8.  E.  1023;   Brown  v.  Stewart,  134  N.  C. 
357,  46  S.  E.  741;   New  Hanover  County 
V.  Armour  Packing  Co.   135  N.  0.  62,  47 
8.  E.  411;   Salem  v.  Wachovia  Loan  &  T. 
Co.  143  N.  C.  110,  118  Am.  St.  Rep.  701, 
65  S.   E.  442;   Lumberton   Improv.   Co.  y. 
Robeson  County,  146  N.  C.  353,  59  S.  E. 
1014;  Wittkowsky  v.  Jackson  County,  150 
K.  C.  90,  63  S.  E.  275;  Raleigh  Sav.  Bank 
▼.  Lacv,  151  N.  C.  3,  65  S.  E.  444;  Rich- 
mond County  V.  Farmers'  Bank,  152  N.  C. 
387,  67  S.  E.  069,  21  Ann.  Cas.  812;  Stanlv 
County  v.  Coler,  37  C.  C.  A.  484,  96  Fed. 
284,  reversing  89  Fed.  257,  affirmed  on  re- 
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hearing  in  51  C.  C.  A.  379,  113  Fed.  705, 
and  affirmed  in  190  U.  S.  437,  47  L.  ed. 
1126,  23  Sup.  Ct.  Rep.  811;  Henderson 
County  V.  Travelers'  Ins.  Co.  63  C.  0.  A. 
467,  128  Fed.  817. 

If  either  house  makes  a  material  amend- 
ment to  such  a  bill,  it  will  be  void  unless 
the  other  house  concurs  therein  by  an  aye 
and  nay  vote,  which  shall  be  entered  on  the 
journals  in  the  same  manner  as  upon  the 
passage  of  the  original  bill.  Glenn  v. 
Wray,  126  N.  C.  730,  36  S.  E.  167. 

But  if  such  amendment  does  not  increase 
the  tax  imposed  by  the  bill,  it  may  be 
adopted  by  concurrence  of  both  houses  in 
the  (ordinary  manner.  Chatham  County  y. 
Stafford,  138  N.  C.  453,  60  S.  E.  862. 

Where  a  legislative  clerk  fails  to  enter 
the  aye  and  nay  vote  and  the  names  of 
those  voting  for  and  against  a  bill  of  such 
character,  a  subsequent  correction  of  th^ 
journal  in  this  respect,  at  a  special  session 
of  the  same  legislature,  will  cure  the  defect. 
Richmond  County  v.  Farmers'  Bank,  162 
N.  C.  387,  67  S.  E.  969,  21  Ann.  Cas.  812. 

But  an  enrolled  bill  of  such  character 
will  not  be  declared  void  because  the  jour- 
nals do  not  show  the  names  of  those  voting 
in  the  negative,  where  they  recite  the  num- 
ber of  affirmative  votes  only,  as  it  will  be 
presumed  that  a  unanimous  vote  was  cast 
and  recorded.  Onslow  County  v.  Tollman, 
76  C.  C.  A.  317,  145  Fed.  763,  affirming  140 
Fed.  89;  Salem  v.  Wachovia  Loan  &  T. 
Co.  143  N.  C.  110,  118  Am.  St.  Rep.  791, 
55  S.  E.  442,  overruling  Debnam  v.  Chitty, 
131  N.  C.  657,  43  S.  E.  3.  See  also  Smathers 
V.  Madison  County,  125  N.  C.  480,  34  S.  E. 
554,  in  effect  overruled  by  the  last  case. 

But  see  also  New  Hanover  County  v.  De 
Rosset,  129  N.  C.  275,  40  S.  E.  43,  holding 
such  a  bill  void  where  the  journal  did  not 
show  the  names  of  those  voting  in  the  nega- 
tive, but  gave  the  number  of  affirmative  and 
negative  votes. 

Where  the  journals  show  a  compliance 
with  such  constitutional  requirement,  no 
evidence,  such  as  entries  on  original  bill, 
will  be  received  to  contradict  it.  New 
Hanover  County  v.  Armour  Packing  Co. 
135  N.  C.  62,  47  S.  E.  411. 
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In  the  first  paragraph  of  the  syllabus  to 
that  case,  it  is  said:  ^'The  free  public  sys- 
tem, which  the  legislature  is  directed  to 
establish  by  article  13  of  the  Constitution, 
is  a  matter  of  general  state  concern,  and 
not  a  municipal  affair." 

In  support  of  this  conclusion,  Mr.  Justice 
Kane,  who  delivered  the  opinion  of  the 
court,  offered,  among  others,  the  following 
reasons:  "That  it  was  not  the  intention 
of  the  framers  of  the  Constitution  to  in- 
trust this  important  function  of  govern- 
ment to  a  minor  political  subdivision  of  the 
state  is  quite  apparent  from  the  casual  ex- 
amination of  the  provisions  of  that  instru- 
ment pertaining  to  this  subject.  Section  1 
of  article  13,  entitled  'Education,'  provides 
that    'the    legislature   shall   establish    and 


maintain  a  system  of  free  public  schools/ 
etc.  Section  3  provides  that  'separate 
schools  for  white  and  colored  children,  with 
like  accommodation,  shall  be  provided  by 
the  legislature,  and  impartially  maintained,' 
etc.  Section  4  provides  that  'the  legisla- 
ture shall  provide  for  the  compulsory  at- 
tendance at  some  public  school,  unless 
other  means  of  education,'  etc.  Section  0 
provides  that  'the  legislature  shall  provide 
for  a  uniform  system  of  text-books  for  the 
common  schools  of  the  state.'  And  section 
7  provides  that  'the  legislature  shall  pro- 
vide for  the  teaching  of  the  elements  of 
agriculture,  horticulture,  stock  feeding,  and 
domestic  science  in  the  common  schools  of 
the  state.'  All  of  these  commands  are  di- 
rected to  the  legislature.     The  word  'sys- 


tn.  Pasnage  of  hill  after  time  Ihnlted 
by  Constitution. 

On  the  theory  of  the  absolute  conclusive- 
ness of  an  enrolled  bill,  it  has  been  held 
that  it  cannot  be  impeached  by  showing  that 
it  was  passed,  in  violation  of  the  Constitu- 
tion, within  two  days  of  adjournment  of  the 
legislature.  Western  U.  Teleg.  Co.  v.  Tag- 
gart,  141  Ind.  281,  60  L.R.A.  671,  40  K  E. 
1051. 

n.  BUI  not  signed  hy  presiding  officers 
of  legislature  in  manner  directed  by 
Comttltution, 

There  is  much  conflict  as  to  whether  an 
«nrolled  bill  may  be  impeached  because  not 
signed  by  the  legislative  officers  in  the 
manner  directed  by  the  Constitution. 

Thus,  in  the  absence  of  a  constitutional 
requirement  that  the  signing  of  a  bill  by 
the  presiding  officers  of  the  legislature  in 
the  presence  of  the  respective  houses  shall 
be  shown  by  the  journals,  unless  the  con- 
trary appears,  it  will  be  presumed  that  an 
enrolled  bill  which  the  journals  show  was 
passed  was  enacted  in  compliance  with  all 
the  requirements  of  law.  Pelt  v.  Payne,  60 
Ark.  637,  30  S.  W.  426;  Narregang  v. 
Brown  Country,  14  S.  D.  357,  86  N.  W.  602; 
Wrought  Iron  Range  Co.  v.  Carver,  118 
N.  C.  328,  24  S.  R.  362. 

So,  in  State  ex  rel.  Bray  ▼.  Lons,  21 
Mont.  26,  52  Pac.  646,  the  failure  of  the 
journals  to  show  the  signing  of  the  bill 
was  held  not  to  defeat  the  enrolled  bill,  al- 
though the  constitutional  provision  in  this 
respect  was  mandatorv,  at  least  in  form, 
as  it  required  that  'hhe  fact  of  signing 
shall  be  at  once  entered  upon  the  journals. ' 
But  the  value  of  the  case  as  a  precedent  is 
impaired,  if  not  absolutely  destroyed,  by 
Palatine  Ins.  Co.  v.  Northern  P.  R.  Co. 
34  Mont.  268,  86  Pac.  1032,  9  Ann.  Cas. 
679. 

And  it  was  held  in  Home  Teleg.  Co.  ▼. 
Nashville,  118  Tenn.  1,  101  S.  W.  770,  11 
Ann.  Cas.  824,  that  the  failure  of  the  jour- 
nals to  show  the  signing  of  the  bill,  as  re- 
quired by  a  constitutional  provision  that  no 
bill  shall  become  a  law  until  it  has  been 
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signed  bv  the  respective  speakers  in  open 
session,  'the  fact  of  such  signing  to  be  noted 
on  the  journals,"  does  not  defeat  an  enrolled 
bill,  as  the  provision  as  to  the  showing  on 
the  journals   is  directory. 

So  an  enrolled  bill  cannot  be  impeached 
on  the  ground  that  the  journals  do  not  show 
thftt  it  was  signed  by  the  presiding  officers 
of  the  legislature,  as  req^uired  by  a  rule 
thereof.  Miller  v.  Oelwem,  —  Iowa,  — , 
136  N.  W.  1045 ;  Gray  v.  Taylor,  15  N.  M. 
742,  113  Pac.  688. 

An  enrolled  bill  that  the  journals  show 
was  regularly  passed  cannot  be  impeached 
on  the  ground  that  the  entry  showing  the 
signing  thereof  by  the  legislative  officers 
preceded  that  showing  the  passage  of  the 
bill.  Goff  V.  Rickereon,  61  Fla.  29,  64  So. 
264. 

But  an  enrolled  bill  may  be  impeached  by 
the  silence  of  the  journals  as  to  the  signing 
of  a  bill  by  the  presiding  officers  of  the 
legislature  in  open  session,  where  the  Consti- 
tution declares  that  such  fact  shall  be 
noted  on  the  journals.  Lynch  v.  Hutchin- 
son, 219  111.  193,  76  N.  E.  370,  4  Ann.  Cas. 
904;  State  ex  rel.  McClay  v.  Mickey,  73 
Neb.  281,  119  Am.  St.  Rep.  894,  102  N.  W. 
679;  State  ex  rel.  Coffin  v.  Howell,  26  Nev. 
93,  64  Pac.  466;  Hunt  v.  State,  22  Tex. 
App.  396,  3  S.  W.  233;  George  Bolln 
Co.  V.  North  Platte  Valley  Irrig.  Co.  — 
Wyo.— ,39  L.R.A.(N.S.)   868,  121  Pac.  22. 

And  the  journals  were  examined  in  the 
following  cases,  in  order  to  ascertain 
whether  there  had  been  a  compliance  with 
such  a  constitutional  mandate:  O'Hara  ▼. 
State,  121  Ala.  28,  25  So.  622;  Mitchell  v. 
Gadsden,  145  Ala.  132,  -iO  So.  350;  Lee  ▼. 
Gadsden,  146  Ala.  680,  40  So.  361;  State 
ex  rel.  Woodward  v.  Skeggs,  164  Ala.  249, 
46  So.  268;  Adams  v.  Clark,  36  Colo.  65, 
85  Pac.  642,  10  Ann.  Cas.  774;  Re  Roberts, 
5  Colo.  626;  State  ex  rel.  Atty.  Gen.  v. 
Mead,  71  Mo.  266;  State  ex  rel.  McCaffery 
V.  Mason,  156  Mo.  486,  65  S.  W.  636 ;  State 
ex  rel.  Hynds  v.  Cahill,  12  Wyo.  226,  76 
Pac.  433;  Young  v.  Hehn,  12  Wyo.  289, 
109  Am.  St.  Rep.  986,  76  Pac.  443. 

An  enrolled  bill  will  be  declared  yoid 
where  the  journals  do  not  show  that  it  was 
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tern'  itself  imports  a  unity  of  purpose,  as 
well  as  an  entirety  of  operation,  and  the  di- 
rection to  the  legislature  to  'establish  and 
maintain  a  system  of  free  public  schools' 
means  one  system,  which  shall  be  applicable 
to  all  the  public  schools  within  the  state. 
Kennedy  v.  Miller,  07  Cal.  429,  32  Pac. 
558.  And  the  idea  of  unity  of  purpose  and 
entirety  of  operation  is  emphasized  and 
made  more  apparent  by  the  other  excelrpts 
from  the  Constitution  above  quoted." 

No  good  cause  has  been  shown  to  us  in 
this  case  why  the  views  in  the  foregoing 
case  should  be  changed.  The  mandate  of 
the  Constitution  to  establish  and  maintain 
public  schools  throughout  the  state  is  di- 
rected to  the  legislature  of  the  entire 
state,  and  not  to  any  of  the  political  sub- 


divisions of  the  state.  The  establishment 
and  maintenance  of  the  free  public  schools 
is  a  state  function;  and  the  legislature  is 
not  only  authorized  to  levy  a  tax  to  defray 
all  expenses  of  the  state  in  the  adminis- 
tration of  its  affairs,  but  by  §  2,  art.  10,  it 
is  made  the  duty  of  the  legislature  to  pro- 
vide by  law  for  an  annual  tax  sufficient, 
with  other  resources,  to  defray  the  ordin- 
ary expenses  of  the  state  for  each  fiscal 
year. 

Section  3,  art.  11,  of  the  Constitution, 
reads  as  follows:  "The  interest  and  income 
of  the  permanent  school  fund,  the  net  in- 
come from  the  leasing  of  public  lands  which 
have  been  or  may  be  granted  by  the  United 
States  to  the  state  for  the  use  and  benefit 
of  the  common  schools,  together  with  any 


signed  by  the  presiding  officers  of  each 
house  in  the  presence  thereof,  immediately 
after  the  title  of  the  bill  liad  been  public- 
ly read,  notwithstanding  the  indorsements 
on  the  bill  showed  that  such  constitutional 
requirement  had  been  complied  with. 
George  Bolln  Co.  ▼.  North  Platte  Valley 
Irrig.  Co.  —  Wyo.  — ,  39  L.R.A.(N.S.)  868, 
121  Pac  22. 

But  it  was  held  in  State  ex  rel.  Wood- 
ward ▼.  Skeggs,  154  Ala.  249,  46  So.  268, 
and  Re  Roberts,  5  Colo.  625,  that  all  the 
journals  need  show  was  the  fact  of  signing 
the  bill  by  the  presiding  officers  of  the  legis- 
lature, and  not  that  it  was  done  in  the 
presence  of  the  legislative  body. 

As  to  showing  by  the  indorsements  on  a 
bill  as  originally  introduced  into  the  legis- 
lature, whether  it  was  signed  by  the  presid- 
ing officers  of  the  legislature,  as  the  Con- 
stitution directed,  see  George  Bolln  Co.  ▼. 
North  Platte  Valley  Irrig.  Co.  infra,  IV. 
•,  2. 

As  to  showing  by  parol  that  the  signing 
of  a  bill  by  the  presidmg  officers  of  the  legis- 
lature was  fraudulently  obtained,  see  Carr 
▼.  Coke,  infra,  IV. 

o,  NonpresetUattan  of  hill  to  governor 
within  time  prescribed  hy  Constitu- 
tion, 

It  was  held  in  State  ex  rel.  Atty.  Gen. 
V.  Mead,  71  Mo.  271,  on  the  ground  that  a 
eonntitntional  requirement  that  the  legis- 
lative journals  should  show  that  a  bill  was 
presented  by  the  secretary  of  the  house  to 
the  governor  for  his  approval  on  tlie  day 
the  bill  was  passed  was  directory  merely, 
since  it  did  not  relate  to  the  passage  there- 
of,— ^that  the  rule  as  to  the  silence  of  the 
journals  as  to  compliance  with  such  a  re- 
quirement was  not  applicable. 

p.  Nonapproval  of  hiU  hy  governor. 

An  enrolled  bill  cannot  be  impeached  by 
showing  that  it  did  not  receive  the  approval 
of  the  governor  within  the  time  prescribed 
by  the  Constitution.  State  ex  rel.  Crenshaw 
V.  Joseph,  —  Ala.  — ,  67  So.  942 ;  Morris  v. 
Newark,  73  N.  J.  L.  268,  67  Atl.  1005;  1 
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Bloomfleld  ▼.  Middlesex  County,  74  N.  J.  L. 
261,  65  Atl.  890;  People  ex  rel.  Bailer  ▼. 
Clayton,  5  Utah,  698,  18  Pac.  628;  Capito  ▼. 
Topping,  66  W.  Va.  687,  22  L.R.A.(N.S.) 
1089,  64  S.  E.  845 ;  Gibson  v.  Anderson,  65 
C.  C.  A.  277,  131  Fed.  39. 

Nor  can  an  enrolled  bill  be  impeached  by 
evidence  that  the  executive  approved  it  on 
a  day  different  from  the  date  it  bore.  Gib- 
son Y.  Anderson,  65  C.  C.  A.  277,  131  Fed. 
39. 

It  was  held  in  People  ex  rel.  Haller  ▼. 
Clayton,  5  Utah,  598,  18  Pac.  628,  that  the 
records  of  the  secretary  of  state's  office 
showing  the  date  the  legislature  adjourned 
cannot  be  contradicted  by  the  legislative 
journals,  in  order  to  show  that  an  enrolled 
bill  was  not  approved  by  the  governor, 
after  the  adjournment  of  the  legislature, 
within  the  time  limited  by  the  Constitution. 

But  in  Powell  v.  Hays,  83  Ark.  448,  104 
S.  W.  177,  13  Ann.  Cas.  220,  it  was  held 
that  in  determining  whether  an  enrolled 
bill  was  vetoed  by  the  governor,  the  court 
might  consider  his  proclamation  to  the  effect 
that  he  found  such  bill  when  he  assumed 
office,  and  that  he  erased  his  predecessor's 
approval  therefrom,  and  vetoed  the  bill. 

As  to  competency  of  records  and  procla- 
mations of  governor  to  show  nonapproval  of 
a  bill,  see  infra,  IV.  a,  4. 

As  to  the  competency  of  parol  evidence 
to  show  nonapproval  of  a  bill  by  the  govern- 
or, see  infra,  IV.  b. 

As  to  showing  the  nonapproval  of  a  bill 
by  a  governor,  .by  stipulations  of  litigants, 
see  Morris  ▼.  Newark,  infra,  IV.  c. 

<!•  Enrolled    bill    different    from    that 

passed, 

1,  Different  title. 

In  order  to  ascertain  whether  the  title  of 
an  enrolled  bill  is  the  same  as  that  adopted 
by  the  legislature,  the  journals  may  be 
examined.  Stein  v.  I^eper,  78  Ala.  617; 
Abernathy  v.  State,  78  Ala.  411;  State  v. 
Bethea,  61  Fla.  60,  56  So.  550:  State  ex 
rel.  Atty.  Gen.  v.  Green,  36  Fla.  154,  18 
So.  334;  State  ex  rel.  Turner  v.  Hocker,  36 
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revenues  derived  from  taxes  authorized  to 
he  levied  for  suck  purposes,  and  any  other 
sums  which  may  be  added  thereto  by  law, 
shall  be  used  and  applied  each  year  for 
the  benefit  of  the  common  schools  of  the 
state,  and  shall  be,  for  this  purpose,  appor- 
tioned among  and  between  all  the  several 
common  school  districts  of  the  state  in  pro- 
portion to  the  school  population  of  the 
several  districts,  and  no  part  of  the  fund 
shall  ever  be  diverted  from  this  purpose, 
or  used  for  any  other  purpose  than  the  sup- 
port and  maintenance  of  common  schools 
for  the  equal  benefit  of  all  the  people  of  the 
state."  The  language  of  the  foregoing  sec- 
tion, italicized  by  us,  indicates  tliat  the 
framers  of  the  Constitution  contemplated 
that   there   would   be   funds   derived   from 


taxes  for  school  purposes  to  be  distributed; 
and  said  section  prescribed  how  the  same, 
together  with  other  funds  available  to  the 
state  for  the  support  of  its  public  schools, 
shall  be  distributed.  The  railway  company, 
in  opposition  to  this  inference,  suggests  that 
this  language  refers  only  to  taxes  ''author- 
ized;" and  that  by  reason  of  §  20,  art.  10, 
of  the  Constitution,  no  inference  in  support 
of  the  power  of  the  legislature  to  levy  a 
state  tax  for  school  purposes  can  follow 
from  the  foregoing  section.  If  the  railway 
company's  contention  be  correct,  then  the 
language  italicized  is  without  any  mean- 
ing whatever;  but  provisions  in  a  Con- 
stitution that  are  usually  drafted  after 
careful  and  deliberate  consideration  by  the 
framers,    and    are    subsequently    examined 


Fla.  358,  18  So.  767;  State  ex  rel.  Godard 
V.  Andrews,  64  Kan.  474,  67  Pac.  870; 
Belleville  v.  Wells,  74  Kan.  823,  88  Pac. 
47;  Stephens  v.  Labette  County,  79  Kan. 
153,  98  Pac.  790;  Union  P.  R.  Co.  v. 
Sprague,  69  Neb.  48,  96  N.  W.  46;  Price 
V.  Moundsville,  43  W.  Va.  523,  64  Am.  St. 
Rep.  878,  27  S.  E.  218;  Milwaukee  County 
v.  Isenring,  109  Wis.  9,  63  L.R.A.  635,  85 
N.  W.  131. 

And  where  the  title  is  a  material  part  of 
a  bill,  an  enrolled  bill  may  be  impeached  by 
an  affirmative  showing  from  the  journals 
to  the  efi'ect  that  its  title  differs  from  that 
adopted  by  the  legislature.  Stein  v.  Lepper, 
78  Ala.  517;  Wade  v.  Atlantic  Lumber  Co. 
61  Fla.  628,  41  So.  72;  Fillmore  v.  Van 
Horn,  129  Mich.  62,  88  N.  W.  69;  Weis  v. 
Ashley,  69  Neb.  494,  80  Am.  St.  Rep.  704, 
81  N.  W.  318;  State  v.  Burlington  &  M. 
River  R.  Co.  60  .Neb.  741,  84  N.  W.  254; 
Erwin  v.  State,  116  Tenn.  71,  93  S.  W.  73; 
Simpson  v.  Union  Stock  Yards  Co.  110 
Fed.  799;  Chicago,  B.  &  Q.  R.  Co.  v.  Smyth, 
103  Fed.  376. 

Thus,  this  doctrine  has  been  applied  where 
the  journals  disclosed  that  different  titles 
were  adopted  by  the  house  and  senate.  Fill- 
more V.  Van  Horn,  129  Mich.  52,  88  N.  W. 
69;  State  v.  Burlington  &  M.  River  R.  Co. 
60  Neb.  741,  84  N.  W.  254;  and  Erwin 
v.  State,  116  Tenn.  71,  93  S.  W.  73. 

But  an  enrolled  bill  will  not  be  declared 
void  in  the  absence  of  an  affirmative  show- 
ing from  the  legislative  journals  that  its 
title  as  approved  was  not  the  same  as  that 
adopted  bv  the  legislature.  State  ex  rel. 
Turner  v.  'Hocker,  36  Fla.  358,  18  So.  767. 

So,  an  enrolled  bill  is  not  rendered  void 
by  an  immaterial  alteration  of  its  title 
after  passage  and  before  approval.  Stein 
V.  I.<eeper,  78  Ala.  517;  State  ex  rel.  Atty. 
Gen.  V.  Green,  36  Fla.  154,  18  So.  334; 
People  ex  rel.  Gale  v.  Onondaga,  16  Mich. 
254;  State  v.  Doherty,  3  Idaho,  384,  29 
Pac.  855;  Union  P.  R.  Co.  v.  Sprague,  69 
Neb.  48,  95  N.  W.  46. 

And  where  the  journals  leave  it  in  doubt 
whether  the  title  of  an  enrolled  bill  was 
altered  before  approval,  the  presumption  of 
regular  enactment  will  prevail,  and  the  bill 
40  L.R.A.(N.S.) 


will  be  sustained.  State  ex  rel.  Turner  v. 
Hocker,  36  Fla.  358,  18  S.  W.  767;  State 
ex  rel.  Godard  v.  Andrews,  64  Kan.  474, 
67  Pac.  870;  Stephens  v.  Labette  County, 
79  Kan.  153,  98  Pac.  790;  Belleville  ▼. 
Wells,  74  Kan.  823,  88  Pac.  47. 

So,  where  the  journals  show  that  the 
title  borne  by  an  enrolled  bill  is  not  the 
same  as  that  adopted  by  the  legislature, 
the  journal  recitals  cannot  be  im|}eached. 
Chicago,  B.  &  Q.  R.  Co.  v.  Smyth,  103 
Fed.  376. 

As  to  the  effect  of  an  affirmative  show- 
ing from  the  journals  of  nonconcur rence  by 
one  house  of  the  legislature  in  an  amend- 
ment to  the  title  of  a  bill,  see  Erwin  ▼. 
State,  infra,  III.  q,  3. 

As  to  showing  by  a  bill  as  originally 
introduced  into  the  legislature,  tliat  the 
title  of  the  enrolled  bill  differed  from  the 
title  of  the  bill  as  adopted  by  the  legis- 
lature, see  Com.  v.  Martin,  infra,  IV.  a,  2. 


2,  Difference  in  substance. 

Some  courts  hold  that,  in  the  absence  of 
a  constitutional  requirement  that  the  jour- 
nals shall  show  the  contents  of  bills,  an 
enrolled  bill  cannot  be  impeached  by  a  show- 
ing from  the  journals  that  it  is  not  in  the 
same  form  as  that  in  which  it  was  passed. 
Marshall  Field  &  Co.  v.  Clark,  143  U.  S. 
649,  36  L.  ed.  294,  12  Sup.  Ct.  Rep.  495; 
State  ex  rel.  Gregg  v.  Erickson,  39  Mont. 
280,  102  Pac.  336;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  State;  McNeal  v.  Ritterbusch,  29 
Okla.  223,  116  Pac.  778. 

And  in  State  ex  rel.  Reed  v.  Jones,  6 
Wash.  452,  23  L.R.A.  340,  34  Pac.  201,  and 
Duncan  v.  Combs,  131  Ky.  330,  115  S.  W. 
222,  it  was  held  that  the  rule  of  absolute 
conclusiveness  applied,  and  that  an  enrolled 
bill  could  not  be  impeached  by  evidence  of 
the  journals  showing  that  it  differed  from 
the  bill  as  passed. 

But,  on  the  other  hand,  the  weight  of 
authority  sustains  the  rule  that  an  enrolled 
bill  may  be  impeached  by  an  affirmative 
showing  from  the  journals  to  the  effect  that 
the  bill,  as  enrolled  and  approved  by  the 
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and  considered  by  the  people  before  they 
are  adopted,  are  not  presumed  to  have  been 
added  for  no  purpose  whatever;  and  a  con- 
struction of  them  that  renders  them  mean- 
ingless will  be  avoided,  where  they  are 
susceptible  of  a  construction  that  will  give 
them  force  and  effect,  without  rendering 
them  clearly  in  conflict  with  other  pro- 
visions of  the  Constitution.  Section  9,  art. 
10,  of  the  Constitution,  places  a  limitation 
upon  the  amount  of  ad  valorem  taxes  that 
may  be  levied  for  all  purposes  by  the  state, 
county,  township,  city  or  town,  and  school 
district  for  any  one  year.  The  limitations 
prescribed  by  said  section  are  as  follows: 
"State  levy,  not  more  than  3^  mills;  county 
levy,  not  more  than  8  mills;  provided,  that 
any  county  may  levy  not  exceeding  2  mills 


additional  for  county  high  school  and  aid 
to  the  common  schools  of  the  county,  not 
over  1  mill  of  which  shall  be  for  such  high 
school,"  and  the  aid  to  said  common  schools 
shall  be  apportioned  as  provided  by  law; 
township  levy,  not  more  than  5  mills;  city 
or  town  levy,  not  more  than  10  mills; 
school  district  levy,  not  more  than  5  mills 
on  the  dollar  for  school  district  purposes, 
for  support  of  common  school;  provided, 
that  the  aforesaid  annual  rate  for  school 
purposes  may  be  increased  by  any  school 
district  by  an  amount  not  to  exceed  10  mills 
on  the  dollar  valuation,  on  condition  that 
a  majority  of  the  voters  thereof  voting  at 
an  election  vote  for  said  increase." 

The  foregoing  provision  of  the  Constitu- 
tion   in   no   way   limits   the   purposes    for 


governor,  materially  differed  from  that 
passed.  Jones  v.  Hutchinson,  43  Ala.  721; 
Abemathy  y.  State,  78  Ala.  411;  Robertson 
V.  State,  130  Ala.  164,  30  So.  494;  Yancy 
V.  Waddell,  139  Ala.  524,  36  So.  733 ;  Board 
of  Revenue  v.  Crow,  141  Ala.  126,  37  So. 
469;  King  Lumber  Co.  v.  Crow,  156  Ala. 
504,  130  Am.  St.  Rep.  65,  46  So.  646;  West 
End  y.  Simmons,  165  Ala.  359.  51  So.  638; 
Burr  V.  Ross,  19  Ark.  250;  Scott  v.  Clark 
County,  34  Ark.  283;  Rogers  v.  State,  72 
Ark.  566,  82  S.  W.  169;  Robertson  v.  Peo- 
ple, 20  Colo.  279,  38  Pac.  326,  9  Am.  Crim. 
Rep.  284;  West  v.  State,  50  Fla.  154,  39 
So.  412;  State  ex  rel.  Cheyney  v.  Sammons, 

—  Fla.— ,57  So.  196;  State  v.  Mulkey,  6 
Idaho,  617,  59  Pac.  17;  People  ex  rel.  Oliver 
V.  Knopf,  198  III.  340,  64  N.  E.  843,  1127; 
Berry  v.  Baltimore  &  D.  P.  R.  Co.  41  Md. 
446,  20  Am.  Rep.  69;  Opinion  of  Justices, 

—  N.  H.  — ,  81  Atl.  170;  State  ex  rel. 
Casper  v.  Moore,  37  Neb.  13,  55  N.  W.  299; 
State  y.  Abbott,  59  Neb.  106,  80  N.  W.  499 ; 
Territory  ex  rel.  McMahon  v.  O'Connor,  5 
Dak.  397,  3  L.R.A.  355,  41  N.  W.  746; 
Burke  y.  Cincinnati,  10  Ohio  S.  &  C.  P. 
Dec.  642,  8  Ohio  N.  P.  108;  State  y.  Rogers, 
22  Or.  348,  30  Pac.  74;  Jackson  v.  Weis 
&  L.  Mfg.  Co.  124  Tenn.  421,  137  S.  W. 
757;  State  y.  Wendler,  94  Wis.  369,  68 
N.  W.  769;  Milwaukee  County  v.  Isenring, 
109  Wis.  9,  63  L.R.A.  635,  85  N.  W.  131. 

So,  enrolled  bills  have  been  held  void 
where  the  journals  showed  that  several  sec- 
tions were  omitted  from  a  bill  as  approved 
by  the  governor  (West  End  v.  Simmons, 
165  Ala.  359,  51  So.  638;  King  Lumber  Co. 
y.  Crow,  156  Ala.  504,  130  Am.  St.  Rep. 
65,  46  So.  646)';  or  that  an  enrolled  bill 
contained  matter  that  was  stricken  from  the 
bill  before  its  passage  (State  v.  Wendler, 
94  Wis.  369,  68  N.  W.  759,  and  Opinion  of 
Justices,  —  N.  H.  — ,  81  Atl.  170). 

In  Nebraska  it  is  conceded  that  the  en- 
rolled bill  may  be  impeached  by  an  affirm- 
ative showing  from  the  journals  that  it 
was  not  passed  in  the  same  form;  but  it 
is  held  that  it  cannot  be  impeached  by 
the  mere  silence  of  the  journals  as  to  mat- 
ters that  ought  to  be  recorded  therein.  Col- 
bum  y.  McDonald,  72  Neb.  431,  100  N.  W. 
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961;  Stratton  v.  State,  79  Neb.  118,  112 
N.  W.  361. 

The  fact  that  the  journals  show  the  adop- 
tion of  an  amendment  which  was  not  in  the 
enrolled  bill  is  not  a  sufficient  affirmative 
showing  to  defeat  it  on  the  ground  that  it 
did  not  pass  in  the  form  in  which  it  was 
enrolled,  since,  for  all  that  appeared,  the 
amendment  might  have  been  reconsidered 
and  defeated.  McKinnon  y.  Cotner,  30  Or. 
588,  49  Pac.  956. 

So,  since  the  Constitution  of  Florida  does 
not  require  the  nature  of  amendments  to 
bills  to  be  disclosed  by  the  journals  of  the 
legislature,  an  enrolled  bill  cannot  be  im- 
peached by  a  showing  from  such  records  to 
the  effect  that  an  amendment  that  was  in 
an  'enrolled  bill  was  rejected  by  the  legis- 
lature, since  such  evidence  was  not  suffi- 
cient affirmatively  to  show  that  the  amend- 
ment was  not  adopted  at  a  subsequent  time,, 
without  appearing  on  the  journals.  West 
v.  State,  50  Fla.  154,  39  So.  412;  State 
ex  rel.  Cheyney  y.  Sammons,  —  Fla.  — , 
67  So.  196. 

In  State  ex  rel.  Casper  y.  Moore,  37  Neb. 
13,  55  N.  W.  299,  an  appropriation  bill 
was  sustained  as  to  the  amount  named  in 
the  bill  as  passed,  notwithstanding  an  en- 
grossing clerk  added  the  sum  of  $10,000 
thereto  before  the  bill  was  enrolled. 

But  the  failure  of  the  journals  to  show 
the  disposition  of  a  motion  to  reconsider 
the  rejection  of  an  amendment  that  ap- 
peared in  the  enrolled  bill  will  not  be  suffi- 
cient to  defeat  the  bill,  unless  the  Consti- 
tution requires  such  disposition  to  be  shown 
by  the  journals,  since  it  will  be  presumed 
that  such  motion  prevailed,  and  that  the 
amendment  was  subsequently  adopted.  State 
ex  rel.  Whitson  v.  Algood,  87  Tenn.  163,  10 
S.  W.  310. 

As  to  the  competency  of  parol  evidence 
to  show  that  an  enrolled  bill  differs  from  the 
bill  passed,  see  Annapolis  v.  Harwood,  infra, 
IV.  b. 

As  to  the  competency  of  the  bill  as  origi- 
nally introduced,  to  show  that  the  enrolled 
bill  differs  from  that  actually  passed,  see 
infra,  IV.  a,  2. 

As   to   the    competency   of   a   certificate 
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^hich  the  state  may  levy  a  tax,  but  only 
fixes  a  limitation  upon  the  amount  it  may 
levy  for  all  purposes.  Nor  can  it  be  in- 
ferred, because  this  section  places  tf  limi- 
tation upon  the  amount  of  tax  that  may  be 
levied  for  school  purposes  by  a  school  dis- 
-trict,  that  it  was  intended  thereby  to  pro- 
hibit the  state  from  levying  any  tax  for 
school  purposes.  It  is  quite  common  for 
the  states,  in  maintaining  a  system  of  pub- 
lic schools,  not  only  to  levy  a  state  tax 
to  aid  in  the  support  of  eUch  schools,  but 
io  provide  school  districts  with  a  system 
of  government  invested  with  power  to  levy 
"tax  for  school  district  purposes,  to  supple- 
ment the  funds  and  efforts  of  the  state  to 
'maintain  a  public  school  system;  and  the 
various    school   districts   may   thereby   in- 


crease their  public  school  facilities,  sub-, 
ject  to  the  limitations  upon  their  power  to 
tax,  as  the  inhabitants  of  such  districts 
may  feel  disposed  to  do.  Section  9,  supra, 
does  nothing  further  than  place  two  limi- 
tations upon  the  power  of  any  such  school 
district  to  levy  a  tax.  The  first  limitation 
applies  when  the  levy  is  made  by  proper 
authorities,  without  a  vote  of  the  people. 
The  other  limitation  is  upon  the  increase 
over  the  first  levy,  that  may  be  made  by 
a  vote  of  the  people  of  the  district.  To 
hold  that  the  Constitution  has  made  it  the 
mandatory  duty  of  the  legislature,  as  it 
clearly  has,  to  establish  and  maintain  a 
system  of  free  schools;  to  establish  separ- 
ate schools  for  white  and  colored  children; 
to   provide  for  compulsory  attendance   at 


•of  the  chief  clerks  of  the  two  houses  of  the 
legislature,  to  show  that  the  contents  of  an 
-enrolled  bill  differ  from  the  bill  as  passed, 
see  Annapolis  v.  Harwood,  infra,  IV.  a.  6. 
As  to  showing  by  the  stipulations  of 
litigants  that  an  enrolled  bill  differed  from 
-the  bill  passed,  see  Re  Granger,  infra,  IV.  c. 


3*  Nonconcurrence  in  amendments. 

Some  courts  hold  that,  unless  the  Con- 
stitution declares  that  the  journals  shall 
-show  the  concurrence  of  one  branch  of  the 
legislature  in  an  amendment  to  a  bill  made 
^by    the    other    branch,    the   silence    of    the 
journals    as    to    such    concurrence    in    an 
.amendment  that  appears  in  an  enrolled  bill 
is  not  sufficient  to  defeat  it.    State  ex  rel. 
Atty.  Gen.  v.  Buckley,  64  Ala.  699;   Weis 
V.  Stubblefield,  86  Kan.  199,  116  Pac.  206; 
Re  Taylor,  60  Kan.  87,  66  Pac.  340;  Ches- 
ney  v.  McClintock,  61  Kan.  94,  68  Pac.  993; 
'fitate  ex  rel.  Oldham  v.  Dean,  84  Neb.  344, 
121  N.  W.  719;  State  ex  rel.  Wahoo  Water- 
works Co.  V.  Wahoo,  62  Neb.  40,  86  N.  W. 
-923;   Jackson  v.  Weis  &  L.  Mfg.  Co.   124 
Tenn.  421,   137   S.   W.   767;    SUte  ex   rel. 
Whitson  V.  Algood,  87  Tenn.  163,  10  S.  W. 
310;   School  Dist.  No.   11  v.  Chapman,  82 
•O.  C.  A.  35,  162  Fed.  887,  certiorari  denied 
in  205  U.  S.  646,  51  L.  ed.  923,  27  Sup. 
•Ct.  Rep.  792. 

And,  in  the  absence  of  a  constitutional 
mandate  that  the  journals  shall  show 
amendments  to  bills,  the  fact  that  an  en- 
rolled bill  did  not  contain  an  amendment 
which  the  journals  show  was  passed  will  not 
render  the  bill  void,  since  it  will  be  pre- 
sumed that  such  amendment  was  recon- 
sidered and  receded  fronu  Burks  v.  Jeffer- 
son County,  40  Ark.  200. 

So,  an  enrolled  bill  cannot  be  impeached 
on  the  ground  that  the  journal  of  one  house 
shows  that  of  four  amendments  wliich 
appeared  in  an  enrolled  bill,  such  house  con- 
curred in  but  two  of  them.  Conley  v.  Dilley, 
—  Iowa,  -T,  133  N.  W.  730. 

Where  such  a   degree  of  carelessness   is 
disclosed   in   the   preparation  of  the   legis- 
lative journals  as  would  justify  the  court  * 
^0  L.R.A.(N.S.) 


in  refusing  to  accept  their  silence  as  against 
the  affirmative  showing  of  an  enrolled  bill, 
it  will  not  be  declared  void  because  the 
concurrence  of  both  houses  of  the  l^is- 
lature  in  an  amendment  contained  in  the 
enrolled  bill  is  not  shown  by  the  journals. 
State  ex  rel.  Wahoo  Waterworks  Co.  y. 
Wahoo,  62  Neb.  40,  86  N.  W.  923 ;  SUte  ex 
rel.  Oldham  v.  Dean,  84  Neb.  344,  121  N. 
W.  719. 

And  where  the  journal  entries  relating 
to  the  adoption  of  an  amendment  that  ap- 
pears in  an  enrolled  bill  are  contradictory, 
the  bill  will  be  sustained  upon  the  presump- 
tion of  regular  enactment.  Re  Taylor,  60 
Kan.  87,  66  Pac.  340. 

But,  on  the  other  hand,  other  courts  hold 
that  they  may  go  back  of  an  enrolled  bill  to 
the  legislative  journals,  to  ascertain  whether 
an  amendment  was  duly  concurred  in. 
Scott  V.  Clark  County,  34  Ark.  283;  Rogers 
V.  State,  72  Ark.  666,  82  S.  W.  169;  Jack- 
son V.  Weis  &  L.  Mfg.  Co.  124  Tenn.  421, 
137  S.  W.  767;  Pueblo  County  v.  Strait,  36 
Colo.  137,  86  Pac.  178;  State  ex  rel.  Chey- 
ney  v.  Sammons,  —  Fla.  — ,  67  So.  196; 
Callisoii  V.  Brake,  63  C.  C.  A.  364,  129 
Fed.  196,  affirming  122  Fed.  722. 

And  where  the  journals  affirmatively  show 
that  one  branch  of  the  legislature  did  not 
concur  in  an  amendment  adopted  by  the 
other,  an  enrolled  bill  containing  such 
amendment  will  be  void.  Rogers  v.  State, 
72  Ark.  565,  82  S.  W.  169;  State  v.  Savings  * 
Bank,  79  Conn.  141,  64  Atl.  6 ;  State  ex  rel. 
Cheyney  v.  Sammons,  —  Fla.  — ,  57  So. 
196;  People  ex  rel.  Oliver  v.  Knopf,  198 
111.  340,  64  N.  E.  843,  1127;  State  ex  rel. 
Caillouet  v.  Laiche,  106  La.  84,  20  So. 
700;  Rode  v.  Phelps,  80  Mich.  598,  45 
N.  W.  493;  Moore  v.  Neece,  80  Neb.  600, 
114  N.  W.  767;  Territory  ex  rel.  McMahon 
V.  O'Connor,  6  Dak.  397,  3  L.R.A.  355,  44 
N.  W.  746;  State  ex  rel.  Rogers  v.  Price, 
8  Ohio  C.  C.  25,  4  Ohio  C.  D.  296;  State 
ex  rel.  Cheyenne  v.  Swan,  7  Wyo.  166.  40 
L.R.A.  195,  71  Am.  St.  Rep.  889,  51  Pac. 
209. 

But  the  contrary,  however,  was  held  in 
De  Loach  v.  Newton.  134  Ga.  739,  68  S.  E. 
708,  20  Ann.  Cas.  342;   and  State  ex  rel. 
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lach  schools;  to  provide  for  a  uniform  ays- 
tern* of  text-books;  and  to  require  certain 
subjects  to  be  taught  in  the  schools,  and  yet 
had  denied  to  the  legislature  the  power  to 
levy  taxes  to  raise  funds  with  which  to  ac- 
complish these  purposes, — is  to  hold  that 
the  Constitution  has  provided  a  means  to 
defeat  its  own  purposes;  that  it  has  im- 
posed a  duty  without  conferring  the  power 
to  execute  it.  The  tax  levied  by  House  Bill 
No.  168  is  not  levied  upon  any  special 
district  or  districts  in  the  state,  but  is 
levied  uniformly  upon  the  property  of  the 
entire  state.  It  is  not  levied  for  the  benefit 
of  any  certain  school  district  or  districts 
of  the  state,  but  is  levied  for  the  benefit 
of  all  the  schools  of  the  state.     The  only 


feature  about  the  tax  whatever,  that  in 
any  way  connects  it  with  the  school  dis- 
tricts of  the  state,  is  that  in  the  distri- 
bution thereof  it  is  apportioned  to  the  dis- 
tricts, to  be  expended  in  the  maintenance 
of  the  public  schools  of  the  state.  This 
feature  of  the  bill  only  makes  the  districts 
the  disbursing  agents  of  the  state  for  the 
carrying  out  of  the  purposes  of  the  Con- 
stitution, to  wit,  maintaining  the  publio 
schools  of  the  state. 

It  follows  from  the  forgoing  conclusion 
that  it  is  our  judgment  that  the  portion  of 
House  Bill  No.  168,  attacked  in  this  proceed- 
ing, is  valid. 

All  the  justices  concur. 


Reed  v.  Jones,  6  Wash.  452,  23  L.RJL 
340,  34  Pac  201. 

So,  notwithstanding  the  Constitution  does 
not  require  amendments  to  bills  to  be  spread 
upon  the. journals,  an  enrolled  bill  may  be 
impeached  by  the  evidence  of  such  records, 
where  they  show  that  an  amendment  was 
adopted  which  was  not  in  the  enrolled  bill. 
State  ex  rel.  Cheyenne  v.  Swan,  7  Wyo.  166, 
40  L.FA.  106,  76  Am.  St  Rep.  880,  51 
Pac.  209. 

So,  an  enrolled  bill  may  be  impeached  by 
records  of  tiie  secretary  of  state,  which  the 
law  declares  to  be  competent  evidence,  that 
show  the  nonconcurrence  of  one  house  in  an 
amendment  which  the  enrolled  bill  con- 
tained. Rogers  v.  State,  72  Ark.  566,  82 
&  W.  160. 

And  an  enrolled  bill  has  been  held  void 
where  the  journals  showed  that  an  amend- 
ment which  in  effect  created  a  new  bill  was 
not  read  three  times  as  the  Constitution 
directed.  Erwin  v.  State,  110  Tenn.  71,  03 
S.  W.  73. 

As  to  the  competency  of  a  Mil  as  origi- 
nally introduced  into  the  legislature,  to 
show  nonconcurrence  in  an  amendment,  see 
State  V.  Savings  Bank,  infra,  IV.  a,  2. 

As  to  records  kept  by  the  secretary  of 
state  ae  evidence  to  show  nonconcurrence  in 
an  amendment,  see  Rogers  v.  State,  infra, 

IV.  a,  5. 

As  to  the  competency  of  an  engrossed  bill 
to  show  that  an  amendment  was  adopted 
which  was  not  in  the  enrolled  bill,  see  State 

V.  Abbott,  infra,  IV.  a,  3. 

>.  Bill  passed  at  special  session  of  leg^ 

isiature. 

jf.  if  of  tHthIn  scoj>e  of  proclamation  of 
governor  convening  it. 

The  proclamation  of  the  governor  conven- 
ing the  l^islature  in  extraordinanr  session 
may  be  consulted  in  order  to  determine 
whether  an  enrolled  bill  is  within  the  scope 
of  the  purpose  outlined  in  such  procla- 
mation, where  the  Constitution  prohibits 
the  enactment  of  any  legislation  foreign  to 
such  purpose.  Parsons  v.  People,  32  Colo. 
40  L.R.A.(N.S.) 


221,  76  Pac.  666;  People  ex  rel.  McGaffey 
V.  District  Ct.  23  Colo.  160,  46  Pac.  681; 
Denver  &  R.  6.  R.  Co.  v.  Moss,  60  Colo. 
282,  116  Pac.  606;  Carroll  v.  Wright,  131 
Ga.  728,  63  S.  E.  260;  Ross  v.  Chicago,  B. 
&  Q.  R.  Co.  77  111.  127;  State  ex  rel. 
School  Directors  v.  Romero,  122  La.  886, 
48  So.  312;  State  ex  rel.  Anaconda  Copper 
Min.  Co.  V.  Clancy,  30  Mont.  620,  77  Pac. 
312;  State  v.  Rawlings,  232  Mo.  644,  134 
S.  W.  630;  Wells  v.  Missouri  P.  R.  Co.  110 
Mo.  286,  16  L.R.A.  847,  10  S.  W.  630; 
Chicago,  B.  &  Q.  R.  Co.  v.  Wolfe,  61  Neb. 
602,  86  N.  W.  441 ;  Jones  v.  Theall,  3  Nev. 
233;  Likins's  Petition,  223  Pa.  466,  468, 
72  Atl.  868,  862  (two  cases),  affirming  37 
Pa.  Super.  Ct.  626,  636;  Pittsburg's  Peti- 
tion, 217  Pa.  227,  120  Am.  St.  Rep.  845, 
66  Atl.  348,  affirminff  32  Pa.  Super.  Ct. 
210;  Mitchell  v.  FraiSrlin  &  C.  Tump.  Co. 
3  Humph.  466;  Davidson  v.  Moorman,  2 
Heisk.  676;  Brown  v.  State,  32  Tex.  Crim. 
Rep.  110,  22  S.  W.  606;  Long  v.  State,  68 
Tex.  Crim.  Rep.  200,  127  S.  W.  208,  21 
Ann.  Cas.  406;  Stocksird  v.  Reid,  57  Tex. 
Civ.  App.  126,  121  S.  W.  1144;  Manor 
Casino  v.  State,  —  Tex.  Civ.  App.  — , 
34  8.  W.  760;  State  v.  Spores,  31  W.  Va. 
401,  13  Am.  St.  Rep.  875,  7  S.  E.  413; 
Devereaux  v.  Brownsville,  20  Fed.  742; 
Baker  v.  Kaiser,  61  C.  C.  A.  303,  126  Fed. 
317;  Nielsen  v.  Chicago,  B.  &  Q.  R.  Co. 
100  C.  C.  A.  225,  187  Fed.  303;  see  also 
Re  Governor's  Proclamation,  10  Colo.  333, 
36  Pac.  630. 

And  the  journals  will  be  examined  to 
determine  whether  a  bill  that  was  not  with- 
in the  scope  of  the  proclamation  conven- 
ing the  legislature  in  special  session  was 
adopted  by  a  two-thirds  majority  essential 
to  the  passage  of  measures  not  within  the 
purview  of  such  proclamation.  Farmers' 
Union  Warehouse  Co.  v.  Mcintosh,  1  Ala. 
App.  407,  66  So.  102;  State  ex  rel.  Wood- 
ward V.  Skeggs,  154  Ala.  240,  46  So.  268. 

So,  where  it  appears  from  the  governor's 
proclamation  to  the  legislature,  that  an  en- 
rolled bill  is  not  germane  to  the  purposes 
therein  specified,  it  will  be  void.  Denver  & 
R.  G.  R.  Co.  V.  Moss,  50  Colo.  282,  116 
Pac.  606;  Wells  v.  Missouri  P.  R.  Co.  110 
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Mo.  286,  16  L.R.A.  847,  19  S.  W.  630; 
Jones  V.  Theall,  3  Nev.  233;  Davidson  v. 
Moorman,  2  Heisk.  275;  Manor  Casino  v. 
State,  —  Tex.  Civ.  App.  — ,  34  S.  W.  769 ; 
Nielsen  v.  Chicago,  B.  &  Q.  R.  Co.  109  C. 
C.  A.  225,  187  Fed.  393. 

While  the  doctrine  that  a  bill  is  void  if 
not  within  the  scope  of  tlie  governor's  proc- 
lamation convening  the  legislature  in  extra- 
ordinary session,  was  adopted  in  Brown  v. 
State,  32  Tex.  Crim.  Rep.  119,  22  S.  W. 
596;  Long  v.  State,  68  Tex.  Crim.  Rep.  209, 
127  S.  W.  208,  21  Ann.  Cas.  405;  Stockard 
v.  Reid,  57  Tex.  Civ.  App.  126,  121  S.  W. 
1144;  and  Manor  Casino  v.  State,  —  Tex. 
Civ.  App.  — ,  34  S.  W.  769,  the  contrary  was 
held  in  Presidio  County  v.  City  Nat.  Bank, 
20  Tex.  Civ.  App.  511,  44  S.  W.  1069;  Ball 
V.  Presidio  County,  —  Tex.  Civ.  App.  — ,  27 
S.  W.  702 ;  Baldwin  v.  State,  21  Tex.  App. 
691,  3  S.  W.  109. 

2.  Not  toithin  scope  of  governor] »  proo' 
tarnation  or  message. 

Where  the  Constitution  requires  the  legis- 
lation enacted  at  a  special  session  to  be  con- 
fined to  subjects  designated  in  the  procla- 
mation convening  such  session,  or  to  those 
recommended  by  special  message  of  the 
governor,  after  the  legislature  has  convened 
such  message  may  be  consulted  in  order  to 
ascertain  whether  an  enrolled  bill  is  within 
its  scope.  State  v.  Rawlings,  232  Mo.  644, 
134  S.  W.  630.  So,  under  a  constitutional 
provision  confining  such  legislation  to  busi- 
ness specially  named  in  the  proclamation, 
the  message  may  be  looked  to,  to  determine 
the  construction  put  by  the  governor  on  the 
scope  of  the  proclamation.  Parsons  v.  Peo- 
ple, 32  Colo.  221,  76  Pac.  666. 

And  if  not  within  the  scope  of  such  mes- 
sage, such  bill  is  void.  Jones  v.  Theall,  3 
Nev.  233;  Manor  Casino  v.  State,  —  Tex. 
Civ.  App.  — ,  34  S.  W.  769. 

But  in  Ball  v.  Presidio  County,  —  Tex. 
Civ.  App.  — ,  27  S.  W.  702,  the  court  refused 
to  hold  void  an  act  passed  at  a  special  ses- 
sion because  it  was  not  within  the  scope  of 
the  governor's  proclamation,  where  the  only 
evidence  was  such  proclamation  and  the 
senate  journal,  which  did  not  show  a  mes- 
sage from  the  governor  upon  the  subject  of 
such  enactment,  and  the  court  said  it  would 
not  undertake  to  hold  an  act  void  on  such 
evidence,  which  was  not  conclusive  as  to  the 
absence  of  a  sufficient  message. 

• 

s.  Failure  to  give  notice  of  application 
for  passage  of  local  or  special  act. 

In  the  absence  of  a  constitutional  require- 
ment that  the  legislative  journals  shall  show 
that  notice  was  given  of  intention  to  apply 
for  the  passage  of  a  local  or  special  act,  an 
enrolled  bill  of  that  character  canrot  be 
impeached  for  failure  to  give  such  notice, 
or  for  the  insufficiency  of  the  notice  actually 
given.  Hall  v.  Steele,  82  Ala.  662,  2  So. 
650:  Harrison  v.  Gordy,  67  Ala.  49;  Clarke 
V.  Jack,  60  Ala.  271;  Walker  v.  Griffith,  60 
Ala.  361:  McKemie  v.  Gorman,  68  Ala. 
442 ;  Jennings  v.  Russell,  92  Ala.  603,  9  So. 
40  L.R.A.(N.S.) 


421;  Keene  ▼.  JefferBon  County,  136  Ala. 
466,  33  So.  436;  Robinson  ▼.  State,  —  Ala. 
App.  — ,  68  So.  121 ;  Waterman  v.  Hawkins, 
75  Ark.  120,  86  S.  W.  844;  Caton  v. 
Western  Clay  Drainage  Dist.  87  Ark.  8, 
112  S.  W.  146;  Rushton  v.  State,  68  Fla.  94, 
60  So.  486;  Peed  v.  McCrary,  94  Ga.  487, 
21  S.  E.  232;  Fullington  v.  Williams,  98 
Ga.  807,  27  S.  E.  183;  Cutcher  v.  Crawford, 
105  Ga.  180,  31  S.  E.  139;  Lee  v.  Tucker, 
130  Ga.  43,  60  S.  E.  164;  White  v.  Atlanta, 
134  Ga.  632,  68  S.  E.  103 ;  Clark  v.  Eve,  134 
Ga.  788,  68  S.  E.  598;  Burge  v.  Mangum, 
134  Ga.  307,  67  S.  E.  857 ;  State  v.  Murray, 
47  La.  Ann.  1424,  17  So.  832;  Cox  v.  Pitt 
County,  146  N.  C.  684,  16  L.R.A.(N.S.)  253, 
60  S.  E.  616;  Bray  v.  Williams,  137  N.  C. 
387,  49  S.  E.  887;  Brodnax  v.  Groom,  64 
N.  C.  244;  Smith  v.  Helmer,  7  Barb.  416; 
Rakowski  v.  Wagoner,  24  Okla.  282,  103 
Pac.  632;  Perkins  v.  Philadelphia,  166  Pa. 
664,  27  Atl.  366;  Edinburgh  &  D.  R.  Co.  Y. 
Wauchope,  8  Clark  &  F.  710. 

Nor  can  a  special  or  local  bill  providing 
for  the  removal  of  a  county  seat  be  im- 
peached by  showing  that  the  legislature,  in 
adopting  it,  acted  without  having  before  it, 
as  required  by  law,  evidence  of  an  election 
for  its  removal  having  been  held,  where  the 
journals  do  not  affirmatively  show  lack  of 
notice  of  such  election.  Cutcher  v.  Craw- 
ford, 105  Ga.  180,  31  S.  E.  139;  Lee  ▼. 
Tucker,  130  Ga.  43,  60  S.  E.  164. 

And  it  was  held  in  McClinch  y.  Sturgis, 
72  Me.  288,  and  Day  v.  Stetson,  8  Me.  366, 
that  a  statutory  requirement  that  notice  of 
the  pendency  of  an  application  for  the  pass- 
age of  a  special  act  of  incorporation  should 
be  given  to  those  interested  therein  was  di- 
rectory merely,  and  the  failure  to  comply 
therewith  would  not  invalidate  an  enrolled 
bill. 

And  it  has  been  held  in  Texas  that,  in 
the  absence  of  pleading  and  proof  to  the  con- 
trary, it  will  be  presumed  that  proper  no- 
tice of  application  for  the  passage  of  a  local 
or  special  act  was  given,  as  the  Constitu- 
tion required.  Thompson  v.  State,  23  Tex. 
Civ.  App.  370,  66  S.  W.  603;  Moller  v.  Gal- 
veston, 23  Tex.  Civ.  App.  693,  57  S.  W. 
1116;  Cravens  v.  State,  57  Tex.  Crim.  Rep. 
136,  136  Am.  St.  Rep.  977,  122  S.  W.  29. 

But  if  the  Constitution  requires  the  legis- 
lative journals  to  show  that  such  notice  was 
given,  they  may  be  examined  in  order  to  as- 
certain whether  notice  was  actually  given, 
or  to  test  the  sufficiency  of  the  notice  given. 
Wallace  v.  Board  of  Revenue,  140  Ala.  491, 
37  So.  321 ;  State  ex  rel.  Atty.  Gen.  v.  Savre, 
142  Ala.  641,  39  So:  240,  4  Ann.  Cas.  656; 
Childers  v.  Shepherd,  142  Ala.  386,  39  So. 
235 ;  Law  v.  State,  142  Ala.  62,  38  So.  798 ; 
Dudlev  V.  Fitzpatrick,  143  Ala.  162,  39  So. 
384;  Green  v.  State,  143  Ala.  2,  39  So.  362; 
State  ex  rel.  Van  Deusen  v.  Williams,  143 
Ala.  501,  39  So.  276;  Norvell  v.  State,  143 
Ala.  661,  39  So.  367;  Ex  parte  Black,  144 
Ala.  1,  40  So.  133;  Jacobs  v.  State,  144  Ala. 
98,  40  So.  672;  Uniontown  v.  State,  145 
Ala.  471,  39  So.  814,  8  Ann.  Cas.  320; 
State  ex  rel.  Hanna  v.  Tunstall,  146  Ala. 
477,  40  So.  136;  State  ex  rel.  Perdue  v.  Ab- 
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ernathy,  146  Ala.  689,  40  So.  353;  State  ex 
rel.  Frederick  v.  Brodie,  148  Ala.  381,  41 
So.  180 ;  Brame  ▼.  State,  148  Ala.  629,  38  So. 
1031;  State  ex  rel.  Saltsman  v.  Weakley,  153 
Ala,  648,  45  So.  176;  Ex  parte  Kelly,  163 
Ala.  668,  45  So.  290;  Ex  parte  O^Neal, 
154  Ala.  237,  45  So.  712;  Ham  v.  State,  166 
Ala.  645,  47  So.  126;  Barnett  v.  State,  165 
Ala.  69,  51  So.  299;  Ensley  v.  Simpson, 
166  Ala.  366,  52  So.  61;  Miller  v.  Grif- 
fith, 171  Ala.  337,  54  So.  660;  State  ex  rel. 
Clark  V.  Carter,  -^  Ala.  — ,  66  So.  974; 
Robinson  v.  State,  —  Ala.  — ,  68  So.  121; 
Lower  v.  State,  3  Ala.  App.  122,  67  So.  600. 

And  if  the  journals  disclose  the  insuffi- 
ciency of  the  notice  given,  it  will  render  an 
enrolled  bill  void.  Wallace  v.  Board  of 
Revenue,  140  Ala.  491,  37  So.  321;  State 
ex  rel.  Atty.  Gen.  v.  Sayre,  142  Ala.  641,  39 
So.  240,  4  Ann.  Cas.  666;  State  ex  rel.  Fred- 
erick V.  Brodie,  148  Ala.  381,  41  So.  180; 
Ex  parte  Kelly,  153  Ala.  668,  45  So.  290; 
State  ex  rel.*  Saltsman  v.  Weakley,  163 
Ala.  648,  45  So.  175;  Norvell  v.  State,  143 
Ala.  561,  39  So.  367;  State,  Ewing  Twp. 
Prosecutor,  v.  Trenton,  67  N.  J.  L.  318,  31 
Atl.  223;  Atiy.  Gen.  v.  Tuckerton,  67  N.  J. 
L.  120,  50  Atl.  602. 

So,  a  local  or  special  enrolled  bill  will  be 
void  ii  the  journals  show  that  its  purpose 
was  not  ^rmane  to  that  stated  in  the  notice 
of  intention  to  apply  for  its  passage.  Brame 
V.  State,  148  Ala.  629.  38  So.  1031;  State 
ex  rel.  Atty.  Gen.  v.  Speake,  144  Ala.  509, 

39  So.  224;  Goodwyn  v.  Sherer,  145  Ala.  501, 

40  So.  279;  Larkin  v.  Simmons,  155  Ala. 
273,  46  So.  451;  State  ex  rel.  Thomas  v. 
Gunter.  170  Ala.  165,  64  So.  283;  Christian 
V.  State,  171  Ala.  62,  54  So.  1001. 

And  such  an  enrolled  bill  will  be  void  if 
the  journals  disclose  that  such  notice  did 
not  set  forth  forth  the  substance  of  the 
proposed  local  or  special  act,  as  the  Consti- 
tution requires.  Lancaster  v.  Gaff  or  d,  139 
Ala.  372,  37  So.  108;  Wallace  v.  Board  of 
Revenue,  140  Ala.  401,  37  So.  321;  Hooton 
V.  Mellon,  142  Ala.  246,  37  So.  937 ;  Tillman 
V.  Porter,  142  Ala.  372,  38  So.  647;  Elba  v. 
Rhodes,  142  Ala.  689,  38  So.  807;  Norvell 
V.  State,  143  Ala.  661,  39  So.  367. 

And  an  enrolled  local  or  special  bill  is 
void  where  the  purpose  thereof,  as  stated 
in  such  notice,  showed  that  the  bill  would 
be  unconstitutional.  Alford  v.  Hicks,  142 
Ala.  365,  38  So.  752. 

So,  such  an  enrolled  bill  will  be  void  if 
the  journals  affirmatively  show  the  insuffi- 
ciency of  the  proof  of  giving  such  notice 
(Kurape  V.  Irwin,  140  Ala.  460,  36  So. 
1024) ;  or  where  the  affidavit  of  publication 
without  the  notice  is  spread  on  the  jour- 
nals (State  ex  rel.  Frederick  v.  Brodie 
148  Ala.  381,  41  So.  180) ;  or  where  such 
proof  omitted  the  name  of  the  notary  public 
before  whom  it  was  acknowledged  (Sellers 
V.  State,  162  Ala.  36,  60  So.  340). 

As  to  the  effect  of  a  protest  or  com- 
mittee report  entered  on  the  journals  show- 
ing want  of  such  notice,  see  infra,  IV.  a,  0 
and  10. 

As  to  showing  by  stipulations  of  litigants 
that  notice  of  intention  to  apply  for  the ' 
40  i:i.R.A(N.S.) 


passage  of  a  local  or  special  act  was  not 
given,  see  infra,  IV.  c. 

f.  Violation  of  statutory  or  legislative 
rules  of  procedure  in  passing  hill. 

An  enrolled  bill  is  not  open  to  attack 
on  the  ground  that  a  statutory  rule  of  legis- 
lative procedure  was  not  observed  in  passing 
it.  McClinch  v.  Sturgis,  72  Me.  288 ;  Day  v. 
Stetson,  8  Me.  365;  Sweitzer  v.  Territory, 
5  Okla.  297,  47  Pac.  1094;  Jones  v.  Terri- 
tory, 6  Okla.  636,  49  S.  W.  934;  State  v. 
Septon,  3  R.  I.  119;  Manigault  v.  Springs, 
199  U.  S.  473,  60  L.  ed.  274,  26  Sup.  Ct. 
Rep.  127,  affirming  123  Fed.  707. 

Nor  will  an  enrolled  bill  be  declared  void 
because  of  the  failure  of  the  legislature  to 
obsen'e,  in  passing  it,  its  own  rules  of 
procedure.  St.  Louis  &  S.  F.  R.  Co.  v.  Gill, 
64  Ark.  101,  11  L.R.A.  462,  16  S.  W.  18; 
Simon  v.  State,  86  Ark.  627,  111  S.  W. 
991 ;  Miller  v.  Oelwein,  —  Iowa,  — ,  136  N. 
W.  1046;  Gray  v.  Tavlor,  15  N.  M.  742, 
113  Pac.  588;  McDonald  v.  State,  80  Wis. 
407,  60  N.  W.  186. 

t<.  Fraud  or  improper  motive  of  legiS' 
lature  in  passing  bill. 

An  enrolled  bill  is  not  open  to  attack  on 
the  ground  that  ite  passc^^e  was  obtained 
by  fraudulent  means,  or  that  improper  mo- 
tives actuated  the  legislature  in  passing  it. 
Little  Rock  v.  North  Little  Rock,  72  Ark. 
195,  79  S.  W.  785;  Kirst  v.  Street  Improv. 
Dist.  No.  120,  86  Ark.  1,  109  S.  W.  62G; 
People  ex  rel.  Scearer  v.  Glenn  County,  100 
Cal.  419,  38  Am.  St.  Rep.  305,  35  Pac.  302 : 
State  ex  rel.  McVey  v.  Burr  is,  4  Penn. 
(Del.)  3,  49  Atl.  930;  Blaine  Count v  v. 
Heard,  6  Idaho,  6,  45  Pac.  890;  Wright  v, 
Kelley,  4  Idaho,  624,  43  Pac.  666;  State 
ex  rel.  Kitcham  v.  Terre  Haute  &  I.  R.  Co. 
166  Ind.  680,  77  N.  E.  1077;  Wichita  v. 
Burleigh,  36  Kan.  34,  12  Pac.  332;  State  ex 
rel.  Belden  v.  Fagan,  22  La.  Ann.  540; 
Jewell  V.  Weed,  18  Minn.  272,  Gil.  247; 
State  ex  rel.  Blakeman  v.  Hays,  49  Mo. 
604;  People  ex  rel.  McMullen  v.  Shepard, 
36  N.  Y.  285;  Carr  v.  Coke,  116  N.  C.  223, 
28  L.R.A.  737,  47  Am.  St.  Rep.  801,  22  S. 
E.  16;  Sunbury  &  E.  R.  Co.  v.  Cooper,  33 
Pa.  278. 

And  this  is  true  notwithstanding  the  jour- 
nals show  that  a  bill  was  passed  by  fraudu- 
lent or  illegal  means.  Blaine  County  v. 
Heard,  5  Idaho,  6,  46  Pac.  890;  Wright  v. 
Kelley,  4  Idaho,  624,  43  Pac.  565;  Carr  v. 
Coke,  116  N.  C.  223,  28  L.R.A.  737,  47  Am. 
St.  Rep.  801,  22  S;  E.  16. 

So,  where  the  Constitution  does  not  pre- 
scribe what  shall  be  spread  on  the  journals, 
they  cannot  be  used  to  impeach  an  enrolled 
bill  by  showing  that  the  enrolment  thereof, 
as  well  as  the  signature  of  the  presiding 
officers  of  the  legislature  thereto,  was  ob- 
tained by  fraud.  Carr  v.  Coke,  116  N.  C. 
223,  28  'L.R.A.  737,  47  Am.  St.  Rep.  801, 
22  S.  E.  16. 

Nor  will  an  enrolled  bill  be  declared  void 
because  of  the  alleged  bribery  of  some  mem- 
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bers  of  the  legislature.  Lynn  v.  Polk,  8 
Lea,  293. 

Or  because  its  passage  was  obtained  by 
fraudulent  and  fictitious  votes.  London  & 
0.  Loan  &  Agency  Go.  v.  Rural  Municipal- 
ity, 7  Manitoba  L.  Rep.  128. 

But  it  was  said  in  State  ex  rel.  Morris 
v.  Mason,  43  La.  Ann.  600,  9  So.  776,  that 
evidence  was  admissible  to  show  fraud, 
error,  or  improper  exercise  of  judgment  on 
the  part  of  the  agents  of  the  state  or  its 
representatives  in  the  enactment  of  a  law. 

As  to  the  admissibility  of  parol  evidence 
to  show  that  the  enrolment  of  a  bill  was 
obtained  by  fraud,  see  Carr  v.  Coke,  infra, 

IV.  b. 

V.  BUI  passed  uHthout  enacting  clause, 

A  bill  that  was  passed  without  an  enact- 
ing clause,  which  was  required  by  Constitu- 
tion, is  void  where  one  was  added  to  the 
bill  by  a  legislative  clerk  before  its  ap- 
proval by  the  governor.  People  v.  Detten- 
thaler,  118  Mich.  696,  44  L.R.A.  164,  77  N. 
W.  450. 

As  to  the  competency  of  parol  evidence  to 
show  that  such  enacting  clause  was  added 
at  the  direction  of  the  house,  see  People  v. 
Dettenthaler,  infra,  IV.  b. 

IF.  Impeachment  of  hills  hy  evidence 
other  than  legislative  journals, 

a.  Mecords  and  documents, 

1.  In  general. 

The  legislative  journals  are  the  only  evi- 
dence competent  to  impeach  an  enrolled  bill. 
Ex  parte  Howard-Harrison  Iron  Co.  119 
Ala.  484,  72  Am.  St.  Rep.  928,  24  So.  616; 
State  ex  rel.  Atty.  Gen.  v.  Buckley,  64  Ala. 
699;  State  ex  rel.  Crenshaw  v.  Joseph,  — 
Ala.  — ,  67  Mo.  942;  Missouri,  K.  &  T.  R. 
Co.  V.  Simons,  76  Kan.  130,  88  Pac.  661; 
Re  Howard  County,  16  Kan.  194;  Rash  v. 
Allen,  —  Del.  — ,  76  Atl.  370;  State  v. 
Abbott,  69  Neb.  106,  80  N.  W.  499;  State 
V.  Burlington  &  M.  River  R.  Co.  60  Neb. 
741,  84  N.  W.  264. 

But  it  was  said  in  State  v.  Bowman,  90 
Ark.  174,  118  S.  W.  711,  that  the  court 
may  resort  to  any  source  of  information 
in  order  to  arrive  at  a  correct  determina- 
tion as  to  the  validity  of  an  enrolled  bill. 

Extrinsic  evidence  is  incompetent  to  show 
that  an  enrolled  bill  was  not  approved  by 
the  governor  within  the  time  limited  by  the 
Constitution  therefor,  after  the  adjourn- 
ment of  the  legislature..  State  ex  rel.  Cren- 
shaw V.  Joseph,  —  Ala.  — ,  67  So.  942; 
Bloomfield  v.  Middlesex  County,  74  N.  J. 
L.  261,  66  Atl.  890;  People  ex  rel.  Haller 
V.  Clayton,  6TJtah,  698,  18  Pac.  628;  Capito 
v.  Topping,  65  VV.  Va.  687,  22  L.R.A.(N.S.) 
1089,  64  S.  E.  845;  Gibson  v.  Anderson,  65 
C.  C.  A.  277,  131  Fed.  39. 

And  in  People  ex  rel.  Haller  v.  Clayton, 
6  Utah,  698,  18  Pac.  628,  it  was  held  that 
the  journals  were  not  competent  to  contra- 
dict the  records  of  the  secretary  of  state, 
40  L.R.A.(N.S.) 


by  showing  that  an  enrolled  bill  was  not 
approved  by  the  governor  within  the  time 
limited  by  the  Constitution. 

2,  Bill  as  <nriginaUy  introduced, 

A  bill  as  originally  introduced  into  tha 
legislature  has  been  resorted  to  in  a  num- 
ber of  cases  in  order  to  ascertain  the  legal- 
ity of  its  adoption.  Loftin  v.  Watson,  32 
Ark.  414;  Haney  v.  State,  34  Ark.  263; 
Burks  v.  Jefferson  County,  40  Ark.  200; 
State  V.  Savings  Bank,  79  Conn.  141,  64  Atl. 
5;  Berry  v.  Baltimore  &  D.  P.  R.  Co.  41 
Md.  446,  20  Am.  Rep.  69;  Dunn  v.  Brager, 
116  Md.  242,  81  Atl.  617;  State  v.  Raw- 
lings,  232  Mo.  644,  134  S.  W.  630;  New 
Hanover  County  v.  De  Rosset,  129  N.  C. 
275,  40  S.  E.  43;  Com.  v.  Martin,  107  Pa. 
186;  Milwaukee  County  v.  Isenring,  109 
Wis.  9,  63  L.R.A.  635,  86  N.  W.  131. 

Thus,  such  an  original  bill  has  been  con- 
sulted to  ascertain  whether  an  enrolled  bill 
differed  from  the  bill  as  actually  adopted. 
Haney  v.  State,  34  Ark.  263;  Burks  v. 
Jefferson  County,  40  Ark.  200;  State  v. 
Savings  Bank,  79  Conn.  141,  64  Atl.  6; 
Dunn  V.  Brager,  116  Md.  242,  81  Atl.  517; 
State  V.  Rawlings,  232  Mo.  544,  134  S.  W. 
530.  See  also  Milwaukee  County  v.  Isen- 
ring, 109  Wis.  9,  63  L.R.A.  636,  85  N.  W. 
131. 

And  such  a  bill  has  been  resorted  to  in 
order  to  determine  whteher  the  enrolled  bill 
bore  the  same  title  as  that  adopted  by  the 
legislature.    Com.  v.  Martiii,  107  Pa.  185. 

So  a  bill  as  introduced  into  the  legis- 
lature may  be  examined  to  ascertain  wheth- 
er its  purpose  was  changed  during  passage, 
in  violation  of  a  constitutional  prohibition. 
Loftin  V.  Watson,  32  Ark.  414. 

And  in  New  Hanover  County  v.  De  Ros- 
set, 129  N.  C.  276,  40  S.  E.  43,  such  a  bill, 
together  with  the  indorsements  thereon  re- 
lating to  its  passage,  were  examined  in  or- 
der to  ascertieiin  whether  it  was  read  on 
three  several  days  as  the  Constitution  re- 
quired. 

And  in  State  v.  Savings  Bank,  70  Conn. 
141,  64  Atl.  6,  the  court  resorted  to  the 
original  file  of  a  bill  upon  which  was  in- 
dorsed the  action  taken  by  the  legislature 
in  passing  it,  and  held  the  enrolled  bill  void, 
as  it  did  not  appear  that  both  houses  con- 
curred in  an  amendment  which  was  in  the 
bill. 

But  in  George  BoUn  Co.  v.  North  Platte 
Valley  Irrig.  Co.  —  Wyo.  — ,  39  L.R.A. 
(N.S.)  808,  121  Pac.  22,  it  was  held  that  the 
journals,  and  not  the  indorsements  on  the 
bill  as  introduced,  would  control  in  deter- 
mining whether  a  bill  was  signed  by  the 
presiding  ofl^ieers  of  the  legislature  in  the 
manner  directed  by  the  Constitution. 

And  it  was  held  in  State  v.  Abbott,  59 
Neb.  106,  80  N.  W.  409;  New  Hanover 
Countv  V.  Armour  Packing  Co.  136  N.  C. 
62,  47"  S.  E.  411;  State  ex  rel.  Walbridge 
V.  Jones,  11  Ohio  C.  D.  496,  that  an  en- 
rolled bill  cannot  be  impeached  by  showing 
defects  in  the  passage  thereof  by  comparison 
with  the  bill  as  originally  introduced  into 
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the  legislature,  and  by  the  indorsements 
thereon. 

So  it  was  held  in  Rash  v.  Allen,  —  Del. 
— ,  76  Atl.  370,  that  such  original  bill,  to- 
gether with  the  indorsements  thereon,  can- 
not be  considered  in  determining  whether  a 
constitutional  requirement  that  certain 
facts  should  be  entered  on  the  legislative 
journals  was  complied  with. 

Nor  can  the  recitals  of  the  journals  be 
contradicted  by  such  original  bill.  New 
Hanover  County  v.  Armour  Packing  Co. 
135  N.  C.  62,  47  S.  £.  411. 


8,  Engrossed  bill. 

A  bill  as  engrossed  after  passage,  to- 
gether with  several  slips  of  paper  attached 
thereto,  is  incompetent  to  impeach  the  en- 
rolled bill,  by  showing  that  amendments 
were  adopted  which  were  not  in  such  bill. 
State  V.  Abbott,  69  Neb.  106,  80  N.  W.  499. 

Nor  is  a  bill  as  engrossed  by  one  house 
competent  to  show  the  omission  of  words 
from  the  enrolled  bill.  State  ex  rel.  Wal- 
bridge  v.  Jones,  11  Ohio  C.  D.  496. 


4,  Records  and  papers  of  governor^ 

It  was  held  in  State  ex  rel.  Crocker  v. 
Junkin.  79  Neb.  532,  113  N.  W.  256,  that 
where  the  recitals  of  the  journals  as  to  the 
time  of  adjournment  of  the  legislature 
were  ambiguous  and  conflicting,  records  of 
tlie  governor's  office  might  be  consulted  to 
disclose  the  date  of  adjournment,  in  order 
to  show  the  invalidity  of  an  enrolled  bill 
because  it  was  not  approved  by  the  gover- 
nor after  the  adjournment  of  the  legisla- 
ture, within  the  time  limited  by  the  Con- 
stitution. 

And  the  governor's  proclamation  that  a 
bill  was  found  by  him  when  he  assumed 
office,  and  that  he  erased  the  approval  of 
his  predecessor  and  vetoed  the  bill,  may  be 
considered  in  order  to  determine  whether  an 
enrolled  bill  was  in  fact  vetoed.  Powell  v. 
Hays,  83  Ark.  448,  104  S.  W.  177,  13  Ann. 
Cas.  220. 

It  was  held  in  Lankford  v.  Somerset 
County,  73  Md.  105,  11  L.RA.  491,  20  Atl. 
1017,  rehearing  in  73  Md.  125,  22  Atl.  412, 
that,  in  order  to  show  that  a  bill  was  not 
vetoed  by  the  governor  after  the  adjourn- 
ment of  the  l^islature,  within  the  time 
limited  by  the  Constitution,  a  record  kept 
by  the  secretary  of  state,  as  required  by 
the  Constitution,  might  be  resorted  to  in 
order  to  show  that  the  legislature  adjourned 
on  a  different  day  from  that  certified  by 
the  officers  of  the  legislature. 

But  it  was  held  in  State  ex  rel.  Crenshaw 
V,  Joseph,  —  Ala.  — ^  67  So.  942,  that  the 
nonapproval  of  a  bill  by  the  governor  and 
its  return  to  the  legislature  within  the  time 
limited  by  the  Constitution,  so  that  it  be- 
came a  law  without  his  approval,  could  not 
be  established  by  the  indorsement  on  the 
bill  by  the  governor's  secretary  of  the  date  | 
on  which  it  was  received  by  the  governor. 
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5.  Records   of   secretary   of  state. 

An  enrolled  bill  may  be  impeached  by 
records  of  the  secretary  of  state,  kept  pur- 
suant to  law  and  declared  to  be  competent 
evidence,  by  showing  non-concurrence  of  one 
house  in  an  amendment  contained  in  the 
enrolled  bill,  where  the  journals  did  not 
show  its  contents.  Rogers  v.  State,  72  Ark. 
665,  82  S.  W.  169. 

And  an  enrolled  bill  published  in  a  com- 
pilation of  the  laws  will  be  declared  void 
where  the  records  of  the  secretary  of  state 
show  that  it  was  not  re-enacted  after  being 
declared  void  by  the  supreme  court  for  de- 
fects in  its  passage.  Bowen  v.  Missouri  P. 
R.  Co.  118  Mo.  641,  24  S.  W.  436;  Bran- 
nock  V.  St.  Louis,  'M.  &  S.  £.  R.  Co.  200 
Mo.  661,  118  Am.  St.  Rep.  696,  98  S.  W. 
604. 

0,  Certificates  of  legislative  officers. 

An  enrolled  bill  cannot  be  impeached  by 
a  certificate  of  the  chief  clerks  of  the  two 
houses  of  the  legislature,  showing  that  its 
contents  differed  from  the  bill  as  passed. 
Annapolis  v.  Harwood,  32  Md.  471,  3  Am. 
Rep.  161. 

7.  Records  and  memoranda  of  legisla' 
tive  officers  and  clerics. 

The  recitals  of  the  l^islative  journals 
cannot,  in  order  to  impeach  an  enrolled  bill, 
be  contradicted  or  altered  by  memoranda 
made  by  legislative  officers.  State  ex  rel. 
McKinley  v.  Martin,  160  Ala.  181,  48  So. 
848;  Ex  parte  Howard-Harrison  Iron  Co. 
119  Ala.  484,  72  Am.  St.  Rep.  928,  24  So. 
516 ;  Massachusetts  Mut.  L.  Ins.  Co.  v.  Colo- 
rado Loan  &  T.  Co.  20  Colo.  1,  36  Pac. 
793;  State  ex  rel.  Markens  v.  Brown,  20 
Fla.  407. 

And  it  was  held  in  Rash  v.  Allen,  —  DeL 
— ,  76  Atl.  370,  that  records  and  dockets 
of  the  speaker,  clerks,  and  other  legislative 
officers,  are  incompetent  to  show  compliance 
with  a  constitutional  mandate  in  the  pass- 
age of  a  bill,  which  that  instrument  de- 
clared should  be  disclosed  by  the  journals. 

But  in  Black  v.  Buncombe  County,  129 
N.  C.  121,  39  S.  E.  818,  the  calender  of  the 
house  was  examined  to  determine  whether 
a  bill  was  read  on  three  several  days  as  the 
Constitution  required. 

The  fact  that  the  President  of  the  United 
States  did  not  veto  a  bill  within  the  time 
limited  by  the  Constitution,  so  that  it  be- 
came a  law  without  approval  may  be  shown 
by  a  memorandum  in  the  minute  book  kept 
by  the  journal  clerk  of  the  House  of  Repre- 
sentatives, to  the  effect  that  the  President's 
veto  was  received  on  a  different  day  from 
that  stated  in  the  journal.  United  States 
V.  AUen,  36  Fed.  174.  " 

But  the  value  of  this  decision  is  destroyed 
by  Marshall  Field  &  Co.  v.  Clark,  143  U.  S. 
649,  36  L.  ed.  294,  12  Sup.  Ct.  Rep.  496, 
which  establishes  the  rule  of  absolute  con- 
clusiveness of  an  enrolled  bill. 
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S.  Stenographer* 8  tninutea. 

The  notes  of  the  stenographer  of  the 
house  cannot  be  used  to  impeach  a  bill,  by 
showing  that  action  on  it  was  indefinitely 
postponed  and  never  taken  up.  McNeal  v. 
Ritterbusch,  29  Okla.  223,  116  Pac.  778. 

9.  Committee  reports. 

An  enrolled  bill  of  a  local  or  special  char- 
acter cannot  be  impeached  by  a  minority 
report  of  a  legislative  committee,  which 
showed  that  notice  of  intention  to  apply  for 
its  passage  had  not  been  given.  Cutcher 
V.  Crawford,  105  Ga.  180,  31  S.  E.  139. 

Nor  is  a  report  of  a  legislative  committee 
as  recorded  on  the  journals  competent  to 
show  the  passage  of  a'  bill  by  a  necessary 
aye  and  nay  vote,  where  the  journals  did 
not  disclose  such  fact.  Rio  Grande  Samp- 
ling Co.  v.  Catlin,  40  Colo.  450,  94  Pac.  323. 

10.  Protests  of  Yftem&ers  of  legislature. 

Notwithstanding  the  Constitution  re- 
quires that  the  protest  of  any  member  of  the 
legislature  shall  be  entered  on  the  journals, 
such  a  protest  cannot  be  invoked  in  order 
to  impeach  an  enrolled  bill.  Ensley  v. 
Simpson,  166  Ala.  366,  52  So.  61;  Auditor 
General  v.  Menominee  County,  89  Mich.  552, 
61  N.  W.  483. 

The  rule  has  been  applied  where  it  was 
sought  to  contradict  a  recital  of  the  journal 
that  a  quorum  was  present  when  a  bill  was 
passed,  by  such  a  protest,  which,  together 
with  affidavits  accompanying  it,  was  entered 
on  the  journal.  Auditor  General  v.  Me- 
nominee County,  89  Mich.  552,  51  N.  W. 
483. 

Nor  can  the  recital  of  the  journals  that 
notice  of  application  for  the  passage  of  a 
local  or  special  act  was  given  be  contra- 
dicted by  such  a  constitutional  protest  and 
affidavits  entered  on  the  journals.  Ensley  v. 
Simpson,  166  Ala.  366,  52  So.  61. 

But  under  the  Constitution  of  Missouri, 
in  order  that  an  enrolled  bill  may  be  im- 
peached for  nonobservance  of  some  consti- 
tutional mandate  during  its  passage,  a  pro- 
test showing  such  irregularity  must  be 
noted  on  the  journals  before  the  bill  is 
signed  by  the  presiding  officers  of  the  legis- 
lature. State  ex  rel.  Atty.  Gten.  v^  Mead, 
71  Mo.  266;  State  ex  rel.  McCaffery  v. 
Mason,  155  Mo.  486,  55  S.  W.  636. 

h.  Parol  evidence. 

Parol  evidence  is  incompetent  to  impeach 
an  enrolled  bill  by  showing  the  disregard 
of  a  constitutional  mandate  in  its  passage. 
Jackson  v.  State,  131  Ala.  21,  31  So.  380; 
Andrews  v.  People,  33  Colo.  193,  108  Am. 
St.  Rep.  76,  79  Pac.  1031;  Koehler  v.  Hill, 
60  Iowa,  552,  14  N.  W.  738,  rehearing  in 
60  Iowa,  603,  15  N.  W.  609;  Berry  v.  Balti- 
more &  D.  P.  R.  Co.  41  Md.  446,  20  Am. 
Rep.  69;  Auditor  General  v.  Menominee 
County,  89  Mich.  552,  51  N.  W.  483 ;  Atty. 
Gen.  v.  Rice,  64  Mich.  385,  31  N.  W.  203; 
Wilson  V.  Markley,  133  N.  C.  616,  45  S.  E. 
1023;  Carr  v.  Coke,  116  N.  C.  223,  28 
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L.R.A.  737,  47  Am.  St.  Rep.  801,  22  S.  E. 
16;  State  ex  rel.  Walbridge  v.  Jones,  11 
Ohio  C.  D.  496. 

And  parol  evidence  is  incompetent  to 
contradict  or  alter  the  recitals  of  the  jour- 
nals, in  order  to  show  defects  in  the  pass- 
age of  a  bill.  State  ex  rel.  McKinley  v. 
Martin,  160  Ala.  181,  48  So.  846;  Jackson  v. 
State,  131  Ala.  21,  31  So.  380;  Weeks  v. 
Smith,  81  Me.  538,  18  Atl.  325;  Atty.  Gen. 
V.  Rice,  64  Mich.  385,  31  N.  W.  203 ;  Audi- 
tor General  v.  Menominee  County,  89  Mich. 
552,  61  N.  W.  483 ;  Carr  v.  Coke,  116  N.  C. 
223,  28  L.R.A.  737,  47  Am.  St.  Rep.  801,  22 
S.  E.  16;  Wilson  v.  Markley,  133  N.  C.  616, 
45  S.  E.  1023 ;  State  ex  rel.  Herron  v.  Smith, 
44  Ohio  St.  348,  7  N.  E.  447,  12  N.  E.  829 ; 
State  ex  rel.  Walbridge  v.  Jones,  11  Ohio 
C.  D.  496;  State  ex  rel.  Eckhardt  v.  Hoff, 
—  Tex.  Civ.  App.  — ,  29  S.  W.  672;  White 
V.  Hinton,  3  Wyo.  753,  17  L.R.A.  66,  30  Pac. 
953;  Portland  Gold  Min.  Co.  v.  Duke,  113 
C.  C.  A.  316;  191  Fed.  692. 

Thus,  where  the  legislative  journals  show 
that  an  enrolled  bill  was  regularly  passed, 
it  cannot  be  impeached  by  parol  evidence 
showing  that  it  was  not  introduced  into  the 
legislature  within  the  time  limited  by  the 
Constitution  therefor  (Atty.  Gen.  v.  Rice, 
64  Mich.  385,  31  N.  W.  203);  or  that  it 
was  not  read  as  the  Constitution  requires 
(Carr  v.  Coke,  116  N.  C.  223,  28  L.R.A. 
737,  47  Am.  St.  Rep.  801,  22  S.  E.  16); 
or  that  it  was  introduced^  passed,  and  ap- 
proved by  the  governor  after  the  expiration 
of  the  legislative  session  by  operation  of 
law  (White  v.  Hinton,  3  Wyo.  753,  17 
L.R.A.  66,  30  Pac.  953);  or  that  it  was 
adopted  by  aid  of  votes  of  members  not 
legally  seated  (State  ex  rel.  Herron  v. 
Smith,  44  Ohio  St.  348,  7  N.  E.  447,  12  N. 
E.  829). 

So,  parol  evidence  is  inadmissible  to 
show  that  an  enrolled  bill  differs  from  that 
passed  by  the  legislature  (Annapolis  v. 
Harwood,  32  Md.  471,  3  Am.  Rep.  161); 
or  to  show  slight  alterations  therein  before 
it  was  approved  by  the  governor  (Ames  v. 
Union  P.  R.  Co.  64  Fed.  165,  affirmed  on 
other  points  in  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418)  ;  or  that  the  en- 
rolment of  a  bill  and  the  signatures  thereto 
of  the  presiding  officers  of  the  legislature 
were  obtained  by  fraud  (Carr  v.  Coke,  116 
N.  C.  223,  28  L.R.A.  737,  47  Am.  St.  Rep. 
801,  22  S.  E.  16)  ;  or  to  show  the  intent 
of  the  legislature  in  enacting  a  bill  (Gar- 
land Countv  V.  Hot  Springs  County,  68  Ark. 
83,  56  N.  W.  636)  ;  or  to  show  that  a  bill 
was  passed  without  an  enacting  clause  ( Peo- 
ple V.  Dettenthaler,  118  Mich.  595,  44  L.R.A. 
164,  77  N.  W.  450)  ;  or  to  show  when  an 
enrolled  bill  became  effective  (Re  Wellman, 
20  Vt.  653,  Fed.  Cas.  No.  17,407 ) . 

Nor  is  parol  evidence  admissible  to  show 
that  the  purpose  of  a  bill  was  changed,  in 
defiance  of  the  Constitution,  after  the  ex- 
piration of  the  time  for  introduction  of 
bills,  so  as  to  make  it  a  new  bill.  Sackrider 
V.  Saginaw  County,  79  Mich.  69,  44  N.  W. 
166. 

And  the  records  of  the  secretary  of  state 
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cannot  be  impeached  by  parol  evidence  show- 
ing that  an  enrolled  bill  was  not  approved 
by  the  governor.  People  ez  rel.  Partello 
V.  McCuUough,  210  111.  488,  71  N.  E.  602. 
Nor  can  such  records  be  impeached  by 
parol  evidence  showing  that  an  enrolled 
bill  was  not  approved  by  the  governor  with- 
in the  time  limited  by  the  Constitution. 
People  ex   rel.  Ualler  v.  Clayton,  5   Utah, 

598,  18  Pac.  628. 
So,   it   cannot  be  shown  by  parol   that 

the  governor  vetoed  an  enrolled  bill,  where 
the  Constitution  requires  such  fact  to  be 
shown  by  the  journals.  State  ex  rel.  Col- 
bert V.  Wheeler,  172  Ind.  687,  89  N.  E.  1, 
19  Ann.  Cas.  834. 

Nor  can  it  be  shown  by  parol  that,  be- 
cause of  the  governor's  continued  absence 
from  his  office,  he  could  not  have  approved 
a  bill  within  the  time  limited  by  the  Con- 
stitution. Wrede  v.  Richardson,  77  Ohio 
St.  182,  122  Am.  St.  Rep.  498,  82  N.  E. 
1072. 

But,  on  the  other  hand,  parol  evidence 
has  been  admitted  in  some  cases  to  im- 
peach an  enrolled  bUl. 

Thus,  in  Allegany  County  v.  Warfield, 
100  Md.  516,  108  Am.  St.  Rep.  446,  60  Atl. 

599,  parol  evidence  was  admitted  tending  to 
show  that  a  bill  was  not  actually  approved 
by  the  governor,  although  he  had,  without 
intending  to  approve  it,  affixed  his  signa- 
ture thereto,  where  he  immediately  erased 
it  upon  discovering  his  error. 

So,  parol  evidence  bearing  on  the  ques- 
tion whether  or  not  an  enrolled  bill  was 
actually  vetoed  by  the  governor  was  ad- 
mitted in  Powell  v.  Hays,  83  Ark.  448,  104 
S.  W.  177,  13  Ann.  Cas.  220,  and  State  ex 
rel.  Colbert  v.  Wheeler,  172  Ind.  678,  89 
N.  E.  1, 19  Ann.  Cas.  834. 

And  in  State  ex  rel.  Crocker  v.  Junkin,  79 
Neb.  632,  113  N.  W.  256,  parol  evidence 
of  the  clerk  of  the  house  and  secretary  of 
the  senate  was  received,  together  with  the 
records  of  the  governor's  office,  in  order  to 
show  that  an  enrolled  bill  was  void  on  the 
ground  that  it  was  not  approved  by  the 
governor  after  the  adjournment  of  the  legis- 
lature, within  the  time  limited  by  the  Con- 
stitution, where  the  recitals  of  the  journals 
as  to  the  day  of  adjournment  of  the  legis- 
lature were  ambiguous  and  conflicting. 

c.  Stipulations    and   admissions   as    to 
»     invalidity  of  hill. 

Stipulations  or  admissions  of  litigants 
that  a  bill  was  not  constitutionally  enacted 
are  incompetent  to  impeach  an  enrolled  bill. 
Graves  v.  Alsap,  1  Ariz.  274,  26  Pac.  836; 
Peckham  v.  People,  32  Colo.  140,  75  Pac. 
422;  Anderson  v.  Grand  Valley  Irrig.  Dist. 
35  Colo.  526,  86  Pac.  313 ;  Happel  v.  Breth- 
auer,  70  111.  166,  22  Am.  Rep.  70;  Fulling- 
ton  V.  Williams,  98  Ga.  807,  27  S.  E.  183; 
Cutcher  v.  Crawford,  105  Ga.  180,  31  S.  E. 
139;  Re  Granger,  66  Neb.  260,  76  N.  W. 
588;  Morris  v,  Newark,  73  N.  J.  L.  268,  62 
Atl.  1006;  Gatlin  v.  Tarboro,  78  N.  C.  119. 

Thus,  it  cannot  be  shown  by  the  stipula- 
tion of  litigants  that  a  bill  as  originally  in- 
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troduoed,  together  with  indorsements  there- 
on, was  not  the  same  as  the  enrolled  bill 
passed  by  the  legislature.  Re  Granger,  56 
Neb.  260,  76  N.  W.  588. 

Nor  will  the  court  determine  whether  an 
act  was  properly  approved  by  the  governor, 
upon  the  stipulation  of  the  parties  as  to 
the  facts  upon  which  the  claim  of  irregu- 
larity is  based.  Morris  v.  Newark,  73  N.  J. 
L.  268,  67  Atl.  1005. 

Nor  can  a  local  or  special  act  be  im- 
peached by  the  admissions  of  litigants  to 
the  effect  that  constitutional  notice  of  in- 
tention to  apply  for  its  passage  was  not 
given.  Fullington  v.  Williams,  98  Ga.  807, 
27  S.  E.  183.;  Cutcher  v.  Crawford,  106  Ga. 
180,  31  S.  E.  139;  Gatlin  v.  Tarboro,  78  N. 
C.  119.  Contra,  Chalfant  v.  Edwards,  173 
Pa.  246,  33  AU.  1048. 

Nor  will  an  enrolled  bill  be  declared  void 
upon  the  admission  in  the  pleadings  that 
it  was  not  passed  in  a  constitutional  man- 
ner. Adams  v.  Clark,  36  Colo.  66,  86  Pac. 
642,  10  Ann.  Cas.  774. 
^  Nor  are  admissions  of  parties  or  stipula- 
tions of  counsel  as  to  the  contents  oi  the 
journals  competent  for  the  purpose  of  im- 
peaching the  validity  of  an  enrolled  bill. 
Anderson  v.  Grand  Valley  Irrig.  Dist.  36 
Colo.  626,  86  Pac.  313. 

But,  on  the  contrary,  it  has  been  held 
or  assumed  in  some  cases  that  admissions  or 
stipulations  of  litigants  are  admissible  to 
impeach  an  enrolled  bill.  Chalfant  v.  Ed- 
wards, 173  Pa.  246,  33  Atl.  1048;  Sala's 
Succession,  60  La.  Ann.  1009,  24  So.  674; 
Givanovich's  Succession,  50  La.  Ann.  626,  24 
So.  679;  Palmer  v.  Bank  of  Zumbrota,  72 
Minn.  266,  75  N.  W.  380;  and  State  ex  rel. 
Hynds  v.  Cahill,  12  Wyo.  226,  76  Pac.  433. 

Thus,  an  enrolled  bill  for  raising  revenue 
was  declared  void  upon  a  concession  that 
it  originated  in  the  senate  in  violation  of 
the  Constitution.  Sala's  Succession,  50  La. 
Ann.  1009,  24  So.  674;  Givanovich's  Succes- 
sion, 60  La.  Ann.  625,  24  So.  679. 

And  in  Palmer  v.  Bank  of  Zumbrota,  72 
Minn.  266,  76  N.  W.  380,  a  bill  was  held 
void  on  a  concession  that  it  was  not  passed 
by  a  constitutional  two-third  majority. 

So,  in  State  ex  rel.  Hynds  v.  Cahill,  12 
Wyo.  225,  76  Pac.  433,  the  court  consid- 
ered an  agreed  statement  of  facts  as  to 
the  regularity  of  the  passage  of  an  act  in 
compliance  with  constitutional  require- 
ments. 

F.  Resort  to  legislative  journals  in  aid 

of  hilU. 

a.  To  establish  law  for  which  no  en' 
rolled  hill  can  he  found. 

In  State  ex  rel.  Colbert  v.  Wheeler,  172 
Ind.  578,  89  N.  E.  1,  19  Ann.  Cas.  834,  the 
legislative  journals  and  files  of  the  govern- 
or's office,  as  well  as  those  of  the  state 
librarian,  were  consulted  in  order  to  deter- 
mine whether  an  act  actually  existed,  where 
the  enrolled  bill  was  not  found  in  the  office 
of  the  secretary  of  state. 

And  in  State  v.  Savings  Bank,  79  Conn. 
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141,  64  Atl.  5,  the  journals  as  well  as  the 
original  file  of  the  bill,  with  a  record  of 
the  legislative  proceedings  pertaining  there- 
to indorsed  thereon,  were  resorted  to  in  or- 
der to  determine  whether  a  bill  that  was 
not  found  in  the  office  of  the  secretary  of 
state  actually  became  a  law. 

But  it  was  held  in  Graves  v.  Alsap,  1 
Ariz.  274,  25  Pac.  836  that  the  lef;islative 
journals  could  not  be  resorted  to  in  order 
to  ascertain  whether  a  law  was  enacted 
and  still  in  force,  where  no  enrolled  bill 
was  found  in  the  proper  archives,  since  the 
absence  of  an  enrolled  bill  therefrom  was 
conclusive  evidence,  said  the  court,  that 
such  an  act  never  existed. 


5.  To  show  passage  of  hill  hy  constitU' 
tional  majority. 

The  l^islative  journals  may  be  used  to 
sustain  a  joint  resolution,  by  showing  that 
it  was  passed  by  a  necessary  two- thirds 
majority,  notwithstanding  the  certificate  of 
the  presiding  officers  of  the  two  houses  of 
the  legislature  annexed  to  such  resolutions, 
as  required  by  statute,  stated  that  it  was 
passed  by  a  majority  vote.  Re  Weeks,  109 
App.  Div.  859,  96  N.  Y.  Supp.  876,  affirmed 
without  opinion  in  185  N.  Y.  541,  77  N.  E. 
1197. 

And  in  New  York  &  L.  I.  Bridge  Co.  v. 
Smith,  148  N.  Y.  640,  42  N.  E.  1088,  an 
enrolled  bill  was  sustained  where  the  jour- 
nals showed  that  it  was  passed  by  a  neces- 
sary two-thirds  vote,  notwithstanding  the 
certificate  attached  to  the  bill  stated  only 
that  three-fifths  of  the  members  of  the  leg- 
islature were  present  when  it  was  passed. 


o.  To  show  passage  of  hill  over  govern" 

or*s  veto. 

It  may  be  shown  by*  the  legislative  jour- 
nals that  an  enrolled  bill  was  passed  by 
the  legislature  over  the  governor's  veto. 
State  ex  rel.  Holt  v.  Dennv,  118  Ind.  449. 
4  L.R.A.  65,  21  N.  E.  274';  Houston  k  T. 
C.  R.  Co.  V.  Odum,  53  Tex.  343. 

And  in  Re  Welman,  20  Vt.  653,  s.  c.  Fed. 
Cas.  No.  17,407,  the  court  said  that  it  might 
be  necessary  and  admissible  in  some  in- 
stances, particularly  where  an  act  becomes 
a  law  by  passage  over  a  veto,  to  carry  an 
inquirv  into  the  legislative  journals. 

In  Hovey  v.  State,  119  Ind.  395,  21  N. 
E.  21,  it  was  said,  in  substance,  that  in 
order  to  determine  whether  a  bill  was 
passed  over  the  governor's  veto,  where  the 
bill  did  not  bear  his  approval,  but  the  cer- 
tificate of  the  secretary  of  state  attached 
thereto  stated  that  it  was  adopted  over  his 
veto,  the  court  might,  for  the  purpose  of 
information  merely,  resort  to  any  public 
record  for  which  the  law  provides,  in  order 
to  furnish  a  history  of  le^fislative  events, 
although  no  evidence  could  override  the 
constitutional  authentication  on  the  face  of 
an  enrolled  bill,  behind  which  courts  will 
not  look. 
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d.  To  show  enactment  of  MU  with 
emergenoy  clause, 

A  bill  that  did  not,  when  approved,  con- 
tain an  emergency  clause,  cannot  be  shown 
by  the  journals  to  have  been  enacted  with 
such  clause  b^  a  constitutional  majority, 
so  as  to  permit  the  bill  to  take  iminediate 
effect.  Re  General  Appropriation  Bill,  16 
Colo.  530,  29  Pac  379. 

VI.  Resort  to  evidence  other  than  Jour" 
nals  in  aid  of  hills, 

a,  Docum^entary, 

1,  To  show  passage  of  hiU, 

It  was  held  in  State  ex  rel.  McClay  ▼. 
Mickey,  73  Neb.  281,  119  Am.  St.  Rep.  894, 
102  N.  W.  679,  that  where  the  journals  did 
not  show  that  an  act  was  passed,  otherwise 
than  to  state  its  title,  although  it  had  re- 
ceived the  approval  of  the  executive,  its  ex- 
istence could  not  be  established  by  a  cer- 
tificate made  by  the  clerical  officer  of  the 
legislature  after  it  had 'adjourned  sine  die, 
since,  if  it  were  permissible  to  establish  a 
bill  in  that  manner,  there  would  not  be  a 
compliance  with  the  constitutional  man- 
date that  all  bills  shall  be  signed  by  the 
presiding  officers  of  both  houses  in  the  pres- 
ence thereof. 

A  report  of  a  committee  of  the  legisla- 
ture, as  recorded  on  the  journal,  is  not 
admissible  to  show  that  a  bill  was,  in  fact, 
passed  by  an  aye  and  nay  vote,  which  the 
journal  did  not  disclose.  Rio  Grande  Samp- 
ling Co.  V.  Catlin,  40  Colo.  450,  94  Pac.  323. 

2,  To  show  reading  of  hiU, 

In  Black  v.  Buncombe  County,  129  N.  C. 
121,  39  S.  E.  818,  the  calendar  of  the  house 
was  examined  in  order  to  determine  wheth- 
er a  bill  was  read  in  the  manner  directed 
by  the  Constitution. 

In  New  Hanover  County  v.  De  Rosset,  129 
N.  C.  276,  40  S.  E.  43;  and  Black  v.  Bun- 
combe County,  129  N.  C.  121,  39  S.  E.  818, 
an  original  bill  was  resorted  to  which 
showed  by  an  indorsement  thereon  that  it 
was  read  on  three  several  days  as  the 
Constitution  required. 

8,  To  show  approval  of  hill, 

A  record  kept  by  the  governor  of  the 
presentation  of  bills  to  him  for  approval 
is  competent  to  establish  the  fact  that  an 
enrolled  bill  was  approved  within  the  time 
limited  by  the  Constitution  notwithstand- 
ing the  entry  in  such  record  was  made  by  a 
subordinate  in  the  course  of  his  duties. 
Wrede  v.  Richardson,  77  Ohio  St.  182,  122 
Am.  St.  Rep.  498,  82  N.  E.  1072. 

Where  the  journal  entries  are  conflicting 
as  to  the  date  on  which  the  legislature  ad- 
journed, it  may  be  established  by  records 
kept  by  the  governor,  so  as  to  show  that 
he  approved  an  enrolled  bill  within  the 
time  limited  by  the  Constitution.  State  ex 
rel.  Crocker  v.  Junkin,  79  Neb.  532,  113 
N.  W.  256. 
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«•  To    idenHfy    enrolled    bill    as    th4U 
aduaUy  paaaed. 

In  Butler  v.  Fourche  Drainage  Dist.  — 
Ark.  — ,  146  S.  W.  120,  a  bill  aa  originally 
introduced  into  the  legislature,  together 
with  the  indorsements  made  thereon  by  the 
officers  of  the  legislature,  was  examined 
in  order  to  identify  it  as  the  bill  that  was 
actually  passed,  where  the  journals,  as  the 
result  of  an  error  in  recording  the  vote 
on  the  passage  of  the  bill,  referred  to  it  by 
a  wrong  number.  But  the  court  expressly 
stated  that  it  did  not  intend  to  hold  that 
the  journals  could  be  contradicted  in  such 
manner,  since  it  resorted  to  such  evidence, 
in  connection  with  the  various  journal 
entries  pertaining  to  the  passage  of  the 
bUl,  for  the  purpose  of  identification  only. 

C  To  supply  otniaeion  from  enrolled 

In  State  ex  rel.  Benton  County  t.  Boice, 
140  Ind.  606,  39  N.  E.  64,  40  N.  £.  113, 
it  was  held  that  an  omission  from  an  en- 
rolled bill  could  not  be  supplied  by  resort- 
ing to  the  engrossment  thereof. 

b.  Parol  evidence. 

The  existence  of  an  act  that  was  not  found 
in  the  office  of  the  secretary  of  state,  and 
did  not  appear  upon  the  legislative  jour- 
nals, cannot  be  established  by  parol.  Burke 
V.  Cincinnati,  10  Ohio  S.  &  C.  P.  Dec.  644. 

So,  parol  evidence  is  not  admissible  to 
show  concurrence  of  both  houses  of  the 
legislature  in  a  bill  which  the  journals  dis- 
closed was  not  concurred  in.  Koehler  v. 
Hill,  60  Iowa,  643,  14  N.  W.  738,  s.  c. 
on  rehearing,  60  Iowa,  603,  16  N.  W.  609. 

But  in  United  States  v.  Allen,  36  Fed. 
174,  in  order  to  show  that  a  bill  actually 
became  a  law  without  the  approval  of  the 
President,  parol  evidence  of  the  journal 
clerk  of  the  House  of  Representatives  of  the 
United  States,  in  connection  with  a  memo- 
randum in  his  minute  book,  was  admitted, 
to  the  effect  that  the  President's  veto  was 
returned  to  the  House  after  the  expira^on 
of  the  time  limited  by  the  Constitution 
therefor. 

But  the  value  of  this  decision  is  destroyed 
by  Marshall  Field  &  Co.  v.  Clark,  143  U. 
S.  649,  36  L.  ed.  294,  12  Sup.  Ct  Rep.  496, 
which  establishes  the  rule  of  absolute  con- 
clusiveness of  an  'enrolled  bill. 

So,  the  member  who  introduced  a  bill  for 
the  incorporation  of  a  town  cannot  show 
by  parol  that  the  town  of  W.  in  D.  county 
was  intended  where  there  were  two  towns 
of  that  name  in  the  state,  and  the  bill  did 
not  designate  which  one  it  referred  to. 
State  ex  rel.  Eckhardt  v.  Hoff,  —  Tex. 
Civ.  App.  — ,  29  S.  W.  672. 

But  in  Portland  Gold  Min.  Co.  v.  Duke, 
113  C.  C.  A,  361,  191  Fed.  692,  parol  evi- 
dence  was  received  to  show  that  a  bill  was 
passed  by  a  necessary  aye  and  nay  vote, 
and  that  it  was,  together  with  the  names  of 
those  voting  for  and  a^rainst  the  measure, 
entered  on  the  journals  as  the  Consti- 
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tution  required,  where  the  pages  pertain- 
ing to  the  passage  of  the  bill  had  been 
abstracted  from  the  journals,  and,  when 
found,  sustained  such  evidence. 

VII,  Beaort  to  journals  to  determine 
which  of  two  inconsistent  bUls  is  in 
force. 

In  order  to  determine  which  of  two  in- 
consistent bills,  which  were  approved  by  the 
governor  on  the  same  day,  is  valid  as 
the  latest  expression  of  the  legislative  will, 
the  journals  of  the  legislature  may  be 
examined.  Somers  v.  State,  6  S.  D.  321, 
68  N.  W.  804;  Derby  v.  State,  24  Ohio  C.  C. 
304. 


VIII,  Conclusiveness  of  journal  recit' 

als. 

Notwithstanding  legislative  journals  may 
be  used  to  overthrow  an  enrolled  bill,  jret 
their  recitals  are  conclusive,  importing 
absolute  verity,  and  cannot  be  contradicted 
or  altered  in  any  manner.  State  ex  rel. 
Atty.  Gen.  v.  Buckley,  64  Ala.  699;  Robert- 
son V.  State,  130  Ala.  164,  30  So.  494; 
State  ex  rel.  McKinley  v.  Martin,  160  Ala. 
181,  48  So.  846;  Cohn  v.  Kingsley,  6  Idaho, 
416,  38  L.R.A.  74,  49  Pac.  486;  People  ex 
rel.  Wies  v.  Bowman,  247  III.  276,  93  N.  E. 
244;  McCulloch  v.  State,  11  Ind.  424; 
Koehler  v.  Hill,  60  Iowa,  643,  14 
N.  W.  738,  16  N.  W.  609;  Belleville 
V.  Wells,  74  Kan.  823,  88  Pac.  47; 
Missouri,  K.  A.  T.  R.  Co.  v.  Simons,  76 
Kan.  130,  88  Pac.  661 ;  State  ex  rel.  Morris 
V.  Mason,  43  La.  Ann.  690,  9  So.  776; 
Rash  V.  Allen,  —  Del.  — ,  76  Atl.  370; 
Atty.  Gen.  v.  Rice,  64  Mich.  386,  31  N.  W. 
203;  People  ex  rel.  Hart  v.  McElroy,  72 
Mich.  446,  2  L.R.A.  609,  40  N.  W.  760; 
Rohrbacker  v.  Jackson,  61  Miss.  736;  Pala- 
tine Ins.  Co.  V.  Northern  P.  R.  Co.  34  Mont. 
268,  86  Pac.  1032,  9  Ann.  Cas.  679;  Carr 
V.  Coke,  116  N.  C.  223,  28  L.R.A.  737,  47 
Am.  St.  Rep.  801,  22  S.  E.  16;  Wilson  v. 
Markley,  133  N.  C.  616,  46  S.  E.  1023; 
New  Hanover  County  v.  Armour  Packing 
Co.  136  N.  C.  62,  47  S.  E.  411;  Wise  v. 
Bigger,  79  Va.  269;  Milwaukee  County  v. 
Isenring,  109  Wis.  9,  63  L.R.A.  636,  86 
N.  W.  131;  White  v.  Hinton,  3  Wyo.  763, 
17  L.R.A.  66,  30  Pac.  963;  Chicago,  B.  & 
Q.  R.  Co.  V.  Smyth,  103  Fed.  376. 

As  to  matters  required  by  the  Consti- 
tution to  be  entered  upon  the  journals,  they 
are  conclusive  evidence  thereof.  Rash  v. 
Allen,  —  Del.  — ,  76  Atl.  370. 

But  it  was  said  in  State  ex  rel.  Morris 
V.  Mason,  43  La.  Ann.  690,  9  So.  776,  that, 
notwithstanding  the  conclusiveness  of  the 
legislative  journals,  proof  is  adniissible  to 
show  that  they  have  not  been  made  the 
actual  depository  of  the  legislative  proceed- 
ings as  they  transpired,  or  to  show  fraud, 
error,  or  improper  exercise  of  judgment 
on  the  part  of  the  state,  its  agents,  or 
representatives. 

As  to  contradicting  the  journals  by  parol, 
see  supra,  FV.  b. 
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As  to  contradiction  of  legislative  journals 
by  memoranda  of  legislative  officers  or 
clerks,  see  supra,  IV.  a,  7. 

As  to  contradiction  of  legislative  journals 
by  a  constitutional  protest  of  members  of 
the  legislature,  entered  on  ^he  journals,  see 
Auditor  General  v.  Menominee  County  and 
Ensley  v.  Sipipson,  supra,  IV.  a,  10. 

And  as  to  the  contradiction  of  the  journal 
records  by  a  bill  as  originally  introduced 
into  the  legislature,  see  New  Hanover  Coun- 
ty V.  Armour  Packing  Co.  supra,  IV.  a,  2. 

As  to  contradicting  the  journals  by  in- 
dorsements on  a  bill  as  originally  intro- 
duced into  the  legislature,  see  George  Bolln 
Co.  V.  North  Platte  Valley  Irrig.  Co.  supra, 
IV.  a,  2. 

IX,  Effect  of  inconsistent  journal  en- 

tries. 

Where  the  recitals  of  the  journals  are 
ambiguous  and  conflicting  as  to  the  observ- 
ace  of  some  constitutional  mandate  in  the 
passage  of  a  bill,  an  enrolled  bill  will  be 
sustained  upon  the  presumption  of  regular 
enactment.  Woolfolk  v.  Albrecht,  —  N.  D. 
— ,  133  N.  W.  310;  Homrighausen  v. 
Knoche,  58  Kan.  646,  60  Pac.  879  (whether 
bill  passed  by  constitutional  majority)  ; 
Re  Taylor,  60  Kan.  87,  65  Pac.  340 
(whether  a  bill  was  amended)  ;  Belleville 
v.  Wells,  74  Kan.  823,  88  Pac.  47  (whether 
title  was  altered  before  approval)  ;  Mis- 
souri R.  Co.  V.  Simons,  75  Kan.  130,  88 
Pac.  551  (whether  passed  by  an  aye  and 
nay  vote). 

The  presumption  of  validity  of  an  en- 
rolled act  is  not  overcome  by  defects  or 
seeming  ioconsistenciea  between  the  jour- 
nals of  the  two  houses,  where,  when  fairly 
interpreted,  they  verify  the  enrolled  act 
Weis  V.  Stubblefield,  85  Kan.  199,  116  Pac. 
205. 

It  was  held  in  Lincoln  v.  Haugan,  45 
Minn.  451,  48  N.  W.  106,  that  the  printed 
journals  would  control  where  the  written 
journals,  which  were  not  made  up  day  by 
day  as  the  statute  directed,  showed,  as  the 
result  of  an  apparent  error,  that  a  bill  did 
not  receive  an  affirmative  vote  necessary 
to  its  passage,  but  which  vote  was  correctly 
shown  by  the  printed  journals,  notwith- 
standing the  statute  declared  that  the 
written  journals  should  "be  considered  the 
true  and  authentic  journals,"  since  it  also 
declared  that  full  faith  and  credit  must 
be  given  the  printed  journals. 

'As  to  the  right  to  resort  to  other  evi- 
dence to  show  the  date  of  a  legislative  ad- 
journment, where  the  journal  entries  are 
contradictory,  see  State  ex  rel.  Crocker  v. 
Junkin,  79  Neb.  532,  113  N.  W.  256. 

X.  Presumption  of  regular  enactment 

of  hills, 

A  strong  presumption  of  the  regular 
enactment  arises  from  the  enrolment  of  a 
bill  with  due  regard  for  all  constitutional 
mandates,  which  may,  in  those  jurisdictions 
which  do  not  recognize  the  absohifp  con- 
cluBivenesfl  of  such  a  bill,  be  overthrown 
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by  an  affirmative  showing  of  the  nonob- 
servance  of  a  constitutional  requirement. 
Stein  v.  Leeper,  78  Ala.  617;  Uniontown  v. 
State,  145  Ala.  471,  39  So.  814,  8  Ann. 
Cas.  320;  English  v.  Oliver,  28  Ark.  317; 
Scott  V.  Clark  County,  34  Ark,  283;  Web- 
ster V.  Little  Rock,  44  Ark.  636;  Pelt  t. 
Payne,  60  Ark.  637,  30  S.  W.  426;  State 
V.  Moore,  76  Ark.  197,  70  L.R.A.  671,  88 
S.  W.  881;  State  v.  Bowman,  90  Ark.  174, 
118  S.  W.  711;  Re  Roberts,  5  Colo.  626; 
Woolfolk  V.  Albrecht,  —  N.  D.  — ,  133 
N.  W.  310;  State  ex  rel.  Turner  v.  Hocker, 
36  Fla.  359,  18  So.  767 ;  Spangler  v.  Jacoby, 
14  111.  297,  68  Am.  Dec.  671;  Schuyler 
County  V.  People,  25  111.  182;  Bedard  v. 
Hall,  44  111.  91;  Hensoldt  v.  Petersbui^, 
63  111.  157;  Larrison  v.  Peoria,  A.  &  D.  R. 
Co.  77  111.  11;  People  ex  rel.  Badger  v. 
Loewenthal,  93  111.  191;  Illinois  C.  R.  Co. 
V.  People,  143  111.  434,  19  L.R.A.  119,  33 
N.  E.  173;  Jordan  v.  Circuit  Ct.  69  Iowa, 
177,  28  N.  W.  548;  Miller  v.  Oelwein,  — 
Iowa,  — ,  136  N.  W.  1045 ;  State  ex  rel.  Atty. 
Gen.  V.  Francis,  26  Kan.  724;  Re  Vander- 
berg,  28  Kan.  243;  Weyand  v.  Stover,  35 
Kan.  646,  11  Pac.  355;  Homrighausen  v. 
Knoche,  58  Kan.  646,  50  Pac  879;  Chea- 
ney  v.  McClintock,  61  Kan.  94,  58  Pac. 
993;  State  ex  rel.  Godard  v.  Andrews,  64 
Kan.  474,  67  Pac  870;  Belleville  v.  Wells, 
74  Kan.  823,  88  Pac.  47;  Missouri,  K.  & 
T.  R.  Co.  V.  Simons,  75  Kan.  130,  88  Pac. 
551;  Re  Taylor,  60  Kan.  87,  55  Pac  340; 
Stephens  v.  Labette  County,  79  Kan.  153, 
98  Pac.  790;  Legg  v.  Annapolis,  42  Md. 
203;  Berry  v.  Baltimore  &  D.  R.  Co.  41 
Md.  446,  20  Am.  Rep.  69;  Sackrider  v. 
Saginaw  County,  79  Mich.  59,  44  N.  W. 
165;  State  ex  rel.  Minnesota  R.  Constr.  Go. 
V.  Hastings,  24  Minn.  78;  Miesen  v.  Can- 
field,  64  Minn.  513,  67  N.  W.  632;  State 
ex  rel.  Bray  v.  Long,  21  Mont.  26,  62  Pac 
645;  Bradly  v.  West,  50  Miss.  68;  State 
ex  rel.  Atty.  Gen.  v.  Mead,  71  Mo.  272; 
State  V.  Wray,  109  Mo.  694,  19  S.  W.  86; 
State  ex  rel.  McCaffery  v.  Mason,  166  Mo. 
486,  65  S.  W.  636;  Webster  v.  Hastings,  69 
Neb.  663,  81  N.  W.  610;  State  v.  Burling- 
torf  &  M.  River  R.  Co.  60  Neb.  741,  84 
N.  W.  254;  State  ex  rel.  Douglas  County 
V.  Frank,  60  Neb.  327,  83  N.  W.  74,  s.  c 
on  subsequent  appeal,  61  Neb.  679,  85  N. 
W.  956;  Colburn  v.  McDonald,  72  Neb. 
431,  100  N.  W.  961;  Stetter  v.  State,  77 
Neb.  777,  110  N.  W.  761 ;  Stratton  v.  SUte, 
79  Neb.  118,  112  N.  W.  361;  State  ex  rel. 
Oldham  v.  Dean,  84  Neb.  344,  121  N.  W. 
719;  Opinion  of  Justices,  35  N.  H.  579,  62 
N.  H.  622;  Slocomb  v.  Fayetteville,  126 
N.  C.  362,  34  S.  E.  436;  State  ex  rel. 
Whitson  V.  Algood,  87  Tenn.  163,  10  S.  W. 
310;  Nelson  v.  Haywood  County,  91  Tenn. 
596,  20  S.  W.  1;  Richardson  v.  Young, 
122  Tenn.  471,  125  S.  W.  664;  Long  v. 
State,  68  Tex.  Crim.  Rep.  209,  127  S.  W. 
208,  21  Ann.  Cas.  405;  Lvman  v.  Martin, 
2  Utah,  136;  Ritchie  v.  Richards,  14  Utah, 
345,  47  Pac.  670;  Price  v.  Moundsville,  43 
W.  Va.  623,  64  Am.  St.  Rep.  878,  27  S.  E. 
218;  State  ex  rel.  Hynds  v.  Cahill,  12  Wyo. 
225,   75  Pac.  433;    State  ex  rel.  Cheyenne 
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T.  Swan,  7  Wyo.  168,  40  L.RJL  195,  75 
Am.  St.  Rep.  889,  51  Pac.  209.  Chicago, 
B.  Jb  Q.  R.  Co.  y.  Smyth,  103  Fed.  376. 

It  was  said  in  Clendaniel  v.  Conrad, 
—  Del.  — ,  83  Atl.  1036,  that  "every  legal 
presumption  is  to  be  made  in  favor  of  the 
validity  of  the  act.  If  the  journal  entries 
fail  to  show  that  the  enrolled  act  was  not 
the  act  that  was  in  fact  passed,  or  if  the 
journal  entries  are  such  as  to  make  it 
doubtful  which  one  of  two  acts  was  passed, 
then  the  presumption  in  favor  of  the  en- 
rolled and  published  act  stands,  and  the 
same  must  be  held  valid." 

It  will  be  presimied  that  the  le^^islature 
in  enacting  a  bill  complied  with  all  non- 
mandatory  provisions  of  the  Constitution. 
State  ex  rel.  McCaffery  v.  Mason,  155  Mo. 
486,  55  S.  W.  636. 

In  order  to  overcome  the  prima  facie 
presumption  of  regularity  accompanying 
an  enrolled  bill,  so  as  to  render  it  void, 
the  showing  by  the  legislative  journals 
of  a  disregard  of  a  constitutional  require- 
ment must  be: 

— clear.  Hensoldt  v.  Petersburg,  63  111. 
157;  Larrison  v.  Peoria,  A.  &  D.  R.  Co. 
77  111.  11;  Berry  v.  Baltimore  &  D.  P.  R. 
Co.  41  Md.  446,  20  Am.  Rep.  69;  People 
ex  rel.  Hart  v.  McElroy,  72  Mich.  446, 
2  L.R.A.  609,  40  N.  W.  760 ; 

^-clear  and  palpable.  Scott  v.  Clark 
County,  34  Ark.  283 ; 

—clear  and  convincing.  State  v.  Peter- 
son, 38  Minn.  143,  36  N.  W.  443; 

— conclusive.  Auditor  General  v.  Menom- 
inee County,  89  Mich.  652,  61  N.  W.  483; 

— strong  and  clear.  Miesen  v.  Canfield, 
64  Minn.  613,  67  N.  W.  632;  Woolfolk  v. 
Albrecht,  —  N.  D.  — ,  133  N.  W.  310; 

— clear  and  beyond  all  doubt.  State  v. 
Wray,  109  Mo.  594,  19  S.  W.  86; 

— <:lear,  conclusive,  and  beyond  M  doubt. 
State  ex  rel.  Atty.  Gen.  v.  Francis,  26  Kan. 
724;  Re  Vanderberg,  28  Kan.  243;  Weyand 
V.  Stover,  35  Kan.  545,  11  Pac.  365; 
Homrighausen  v.  Knoche,  58  Kan.  646,  50 
Pac  879;  Chesney  v.  McClintock,  61  Kan. 
94,  58  Pac.  993;  State  ex  rel.  Godard  v. 
Andrews,  64  Kan.  474,  67  Pac.  870;  Belle- 
ville V.  Wells,  74  Kan.  823,  88  Pac.  47; 
Missouri,  K.  &  T.  R.  Co.  v.  Simons,  75 
Kan.  130,  88  Pac  551 ;  Re  Taylor,  60  Kan. 
87,  55  Pac.  340;  Stephens  v.  Labette 
County,  79  Kan.  163,  98  Pac.  790; 

—explicit  and  unequivocal.  Chicago,  B. 
&  Q.  R.  Co.  V.  Smyth,  103  Fed.  376; 

— express  and  unequivocal.  State  v.  Bur- 
lington &  M.  River  R.  Co.  60  Neb.  741, 
84  N.  W.  254 ;  Webster  v.  Hastings,  59  Neb. 
663,  81  N.  W.  510;  Stratton  v.  State,  79 
Neb.  118,  112  N.  W.  361. 

Where  the  legislative  journals,  upon 
which  the  Constitution  requires  to  be 
entered  the  final  vote  upon  a  bill,  are  so 
mutilated  and  incomplete,  the  pages  re- 
lating to  the  passage  of  a  bill  being  missing, 
that  it  does  not  appear  therefrom  that  such 
mandate  was  complied  with,  and  other  evi- 
dence supplies  such  defect,  the  enrolled  bill 
will  be  sustained,  as  the  silence  of  the 
journals  in  such  respect  is  not  sufficient 
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to  overcome  the  presumption  of  regular 
enactment  raised  by  the  enrolment  of  the 
bill.  State  ex  rel.  Douglas  v.  Frank,  60 
Neb.  327,  83  N.  W.  76,  s.  c.  on  rehearing, 
61  Neb.  679,  85  N.  W.  956. 

And  such  evidence  does  not  contradict  the 
record,  but  merely  establislies  it,  as  it  was 
made  in  fact  by  the  legislature,  and  the 
journal,  when  mutilated,  may  be  estab- 
lished in  the  same  manner  as  any  othei* 
lost  record.  State  ex  rel.  Douglas  County 
v.  Frank,  61  Neb.  679,  85  N.  W.  956. 

XJ.  Legality  of  enactment  of  hiU  as 
question  of  law. 

Whether  an  enrolled  bill  was  legally 
enacted  is  a  question  of  law,  and  not  of 
fact.  Scott  V.  Clark  County,  34  Ark.  283; 
Sherman  v.  Story,  30  Cal.  263,  89  Am.  Dec. 
03;  Stelling  v.  Kansas  City,  85  Kan.  397, 
116  Pac  511;  Weeks  v.  Smith,  81  Me.  538, 
18  Atl.  326;  Ramsey  County  v.  Heenan,  2 
Minn.  330,  Gil.  281;  Ayars's  Appeal,  122 
Pa.  266,  2  L.R. A.  577,  16  Atl.  356 ;  Blessing 
V.  Galveston,  42  Tex.  641 ;  Amoskeag  Nat. 
Bank  v.  Ottawa,  105  U.  S.  667,  S6  L.  ed. 
1204;  Portland  Gold  Min.  Co.  v.  Duke, 
90  C.  C.  A.  166,  164  Fed.  180,  113  C.  C.  A. 
316,  191  Fed.  692. 

And  it  was  held  in  Portland  Gold  Min. 
Co.  V.  Duke,  113  C.  C.  A.  316,  191  Fed. 
692,  that  such  question  would  be  determined 
by  the  court  whenever  drawn  in  question, 
irrespective  of  whether  or  not  it  was  made 
an  issue  by  the  pleadings. 

However,  in  Colorado  it  is  held  that  the 
question  of  the  validity  of  a  bill  as  affected 
by  defects  in  its  passage,  although  decided 
by  the  court  as  a  question  of  law,  raises  a 
question  of  fact.  Rio  Grande  Sampling  Co. 
V.  Catlin,  40  Colo.  450,  94  Pac  323 ;  Vindi- 
cator Consol.  Gold  Min.  Co.  v.  Firstbrook, 
36  Colo.  510,  86  Pac  313,  10  Ann.  Cas. 
1108;  Anderson  v.  Grand  Valley  Irrig.  Dist. 
36  Colo.  525,  85  Pac.  313;  Peckham  v.  Peo- 
ple, 32  Colo.  140,  75  Pac  422;  Marean  v. 
Stanley,  21  Colo.  43,  39  Pac  1086;  Nesbit 
V.  People,  19  Colo.  441,  36  Pac  221. 

It  was  said  in  Nesbit  v.  People,  19  Colo. 
441,  36  Pac  221,  that  "it  may  seem  para- 
doxical but  it  is  nevertheless  true,  that  a 
question  of  fact  respecting  the  existence  or 
nonexistence  of  a  law  is  a  question  of  law," 
to  be  decided  by  the  court. 

XII,  Necessity  of  pleading  illegal  en- 
actment  of  hill. 

It  has  been  held  that  the  validity  of  a 
bill  as  affected  by  some  defect  in  its  pass- 
age involves  a  question  of  fact,  which 
must  be  raised  by  appropriate  pleadings. 
Rio  Grande  Sampling  Co.  v.  Catlin,  40  Colo. 
450,  94  Pac.  323;  Vindicator  Consol.  Gold 
Min.  Co.  V.  Firstbrook,  36  Colo.  610,  86  Pac. 
313,  10  Ann.  Cas.  1108;  Anderson  v.  Grand 
Valley  Irrig.  Dist.  35  Colo.  526,  86  Pac. 
313;  Peckham  v.  People,  32  Colo.  140,  75 
Pac.  422;  Marean  v.  Stanley,  21  Colo.  43, 
39  Pac  1086;  Colorado  &  S.  R.  Co.  v.  Davis, 
—  Colo.  App.  — ,  120  Pac.  1048;  Bresee  v. 
Preston,  —  Neb.  — ,  135  N.  W.  644;  Dar- 
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lington  y.  New  York,  2  Robt.  274,  affirmed 
in  31  N.  Y.  164,  88  Am.  Dec.  248.  Contra, 
State  V.  Swiggart,  118  Tenn.  556,  102  S.  W. 
75;  Portland  Gold  Min.  Co.  v.  Duke,  113 
C.  C.  A.  316,  191  Fed.  692. 

And  it  was  held  in  Auditor  y.  Haycraft, 
14  Bush,  284,  that,  in  order  to  attack  the 
validity  of  a  bill,  the  question  must  be 
raised  by  appropriate  pleadings. 

So,  it  has  been  held  in  Texas  that,  in 
order  to  question  a  special  or  local  act 
because  of  the  lack  of  or  insufficiency  of 
the  constitutional  notice  of  intention  to 
apply  for  its  passage,  the  question  must  be 
raised  by  appropriate  pleadings.  Thompson 
y.  State,  23  Tex.  Civ.  App.  370,  66  S.  W. 
603;  Moller  v.  Galveston,  23  Tex.  Civ.  App. 
693,  57  S.  W.  1116;  Cravens  v.  State,  67 
Tex.  Crim.  Rep.  135,  136  Am.  St.  Rep.  977, 
122  S.  W.  29. 

But  it  was  held  in  Portland  Gold  Min. 
Co.  y.  Duke,  113  C.  C.  A.  316,  191  Fed. 
692,  that  the  question  whether  an  enrolled 
bill  was  enacted  with  due  observance  of 
all  constitutional  formalities  would  be  de- 
termined by  the  court  whenever  drawn  in 
question, '  irrespective  of  whether  made  an 
issue  by  the  pleadings. 

XIII,  Proof  of  existence  and  contents 

of  .journals, 

a.  Necessity  of» 

In  a  few  jurisdictions  it  is  held  that,  in 
order  to  question  the  regular  enactment  of 
an  enrolled  bill,  the  legislative  journals 
must  be  proved  and  brougnt  into  the  record 
by  bill  of  exceptions.  Nesbit  y.  People,  19 
Colo.  450,  36  Pac.  221;  Marean  y.  Stanley, 
21  Colo.  43,  39  Pac.  1086;  Sargent  y. 
La  Plata  County,  21  Colo.  158,  40  Pac. 
366;  Zang  v.  Wyant,  25  Colo.  557,  71  Am. 
St.  Rep.  145,  66  Pac.  565;  Peckham  v. 
People,  32  Colo.  140,  75  Pac.  422;  Ander- 
son V.  Grand  Valley  Irrig.  Dist.  35  Colo. 
525,  85  Pac.  313 ;  Rio  Grande  Sampling  Co. 
V.  Catlin,  40  Colo.  450,  94  Pac.  323;  Hill 
y.  Bourkhard,  5  Colo.  App.  68,  36  Pac.  1115 ; 
Illinois  C.  R.  Co.  v.  Wren,  43  111.  77 ;  Bed- 
ard  y.  Hall,  44  111.  91;  Hensoldt  v.  Peters- 
burg, 63  111.  157;  Grob  v.  Cushman,  45 
111.  119;  Binz  v.  Weber,  81  111.  288;  Erford 
V.  Peoria,  229  111.  646,  82  N.  E.  374; 
Coleman  v.  Dobbins,  8  Ind.  156;  Evans  v. 
Browne,  30  Ind.  514,  95  Am.  Dec.  710; 
Auditor  y.  Haycraft,  14  Bush,  284;  Burt 
v.  Winona  A  St.  P.  R.  Co.  31  Minn.  472, 
18  N.  W.  285,  289;  Green  y.  Weller,  32 
Miss.  650;  State  v.  Wray,  109  Mo.  594,  19 
S.  W.  86 ;  Darlington  v.  New  York,  2  Robt. 
274,  affirmed  in  31  N.  Y.  164,  88  Am.  Dec. 
248;  State  v.  Brown,  33  S.  C.  151,  11  S.  E. 
641.  But  the  contrary  has  been  held  in 
Scott  V.  Clark  County,  34  Ark.  283;  State 
y.  Swiggart,  118  Tenn.  556,  102  S.  W.  75; 
Portland  Gold  Min.  Co.  v.  Duke,  90  C.  C. 
A.  166,  164  Fed.  180. 

In  Auditor  v.  Haycraft,  14  Bush.  284, 
it  was  held  that  the  journals  must  be 
proved  in  order  to  show  irregularity  in  the 
passage  of  a  bill,  since  the  declaration  by 
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statute  that  the  journals  are  to  be  eridenoe 
precluded  the  idea  that  the  court  might 
take  judicial  notice  of  them. 

But  when  such  journals  are  offered  in 
evidence,  they  prove  their  own  authenticity. 
Grob.y.  Cushman,  46  111.  119. 

1>.  Judicial  notice  of. 

The  weight  of  authority  sustains  the  rule 
that  where  an  enrolled  bill  is  not  considered 
conclusive,  but  open  to  attack,  judicial 
notice  will  be  taken  of  the  existence  and 
contents  of  the  legislative  journals  per- 
taining to  the  passage  thereof.  Moody  ▼• 
State,  48  Ala.  115,  17  Am.  Rep.  28;  Moog 
v.  Randolph,  77  Ala.  697;  Montgomery 
Beer  Bottling  Works  y.  Gaston,  126  Ala. 
426,  61  L.R.A.  396,  85  Am.  St.  Rep.  42, 
28  So.  497;  State  ex  rel.  Crenshaw  v. 
Joseph,  —  Ala.  — ,  67  So.  942;  Jobe  v. 
Urquhart,  —  Ark.  — ,  143  S.  W.  121; 
State  ex  rel.  Turner  y.  Hocker,  36  Fla. 
358,  18  So.  767;  State  ex  rel.  Holt  v. 
Denny,  118  Ind.  449,  4  L.ILA.  66,  21  N.  E. 
274;  Re  Howard  County,  16  Kan.  194; 
Re  Vanderberg,  28  Kan.  243;  Homrig- 
hausen  v.  Knoche,  68  Kan.  646,  60  Pac 
879;  State  ex  rel.  Godard  y.  Andrews,  64 
Kan.  474,  67  Pac.  870;  Stelling  v.  Kansas 
City,  85  Kan.  397,  116  Pac.  611;  Com.  ▼. 
Jadcson,  6  Bush,  680;  Brown  v.  Broussard, 

43  La.  Ann.  962,  9  So.  911;  People  ex  reL 
Drake  v.  Mahaney,  13  Mich.  481;  Calla|[- 
han.y.  Chipman,  69  Mich.  610,  26  N.  W. 
806;  Atty.  Gen.  v.  Rice,  64  Mich.  386,  31 
N.  W.  203;  People  ex  rel.  Hart  v.  McElroy, 
72  Mich,  453,  2  L.R.A.  609,  40  N.  W.  760; 
Miesen  v.  Canfleld,  64  Minn.  614,  67  N.  W. 
632;  State  v.  Wray,  109  Mo.  694,  19  S.  W. 
86;  State  ex  rel.  Douglas  County  y.  Frank, 
61  Neb.  679,  85  N.  W.  956;  Gray  v.  Taylor, 
16  N.  M.  742,  113  Pac.  688;  State  ex  reL 
Herron  v.  Smith,  44  Ohio  St.  348,  7  N.  E. 
447,  12  N.  E.  829;  Burke  y.  Cincinnati,  10 
Ohio  S.  &  C.  P.  Dec.  544;  State  v.  Rogers, 
22  Or.  348,  30  Pac.  74;  Portland  y.  Yick, 

44  Or.  439,  102  Am.  St.  Rep.  633,  76  Pac 
706 ;  Somers  v.  State,  6  S.  D.  321,  68  N.  W. 
804;  State  v.  Swiggart,  118  Tenn.  656,  102 
S.  W.  75;  Ritchie  v.  Richards,  14  Utah, 
345,  47  Pac.  670;  McDonald  v.  State,  95 
Pac.  698,  80  Wis.  407,  50  N.  W.  185; 
Dane  County  v.  Reindahl,  104  Wis.  302,  80 
N.  W.  438;  Brown  v.  Nash,  1  Wyo.  85; 
State  ex  rel.  Su^Ilivan  y.  Schnitger,  16  Wyo. 
479,  95  Pac.  608;  Milwaukee  County  ▼. 
Isenring,  109  Wis.  91,  63  L.R.A.  635,  85 
N.  W.  131;  State  ex  rel.  Cheyenne  v.  Swan, 
7  Wyo.  166,  40  L.R.A.  198,  72  Am.  St. 
Rep.  889,  51  Pac.  209 ;  Portland  Gold  Min. 
Co.  v.  Dude,  90  C.  C.  A.  166,  164  Fed.  180. 

But  the  contrary  has  been  held  in  a  few 
jurisdictions.  Hill  v.  Bourkhard,  6  Colo. 
App.  58,  36  Pac.  115;  Sargent  y.  La  Platte 
County,  21  Colo.  158,  40  Pac.  366 ;  Zang  v. 
Wyant,  25  Colo.  657,  71  Am,  St.  Rep.  145, 
56  Pac.  565;  Illinois  C.  R.  Co.  v.  Wren,  43 
111.  77;  Grob  v.  Cushman,  45  111.  119;  Binz 
V.  Weber,  81  III.  288;  Erford  v.  Peoria, 
229  III.  546,  82  N.  E.  374;  Coleman  y. 
Dobbins,  8  Ind.  156;  Evans  T.  Browne,  30 
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Ind.  514,  95  Am.  Dec.  710;  Auditor  Y.  Hay- 
crafty  14  Bush.  284;  Burt  v.  Winona  k  St. 
P.  R.  Co.  31  Minn.  472,  18  N.  W.  285,  289: 
Green  v.  Weller,  32  Miss.  650;  State  v. 
Wraj,  109  Mo.  694,  19  S.  W.  86;  State  v. 
Brown,  33  S.  C.  151,  11  S.  E.  641. 

It  was  held  in  Auditor  v.  Haycraft,  14 
Bush,  284,  that  the  idea  that  judicial  notice 
might  he  taken  of  the  legLslative  journals 
was  precluded  by  a  statutory  declaration 
that  they  were  to  be  considered  as  evi- 
dence. 

While  in  Somers  v.  State,  5  S.  D.  321, 
58  N.  W.  804,  where  the  court,  of  its  own 
motion,  took  judicial  notice  of  the  legis- 
lative journals  in  order  to  determine  which 
of  two  inconsistent  acts,  which  were  ap- 
proved by  the  governor  on  the  same  day, 
was  the  latest  expression  of  the  legislative 
will,  it  said  that  ordinarily  it  would  not 
take  judicial  notice  of  the  legislative  pro- 
ceedings as  shown  by  the  journals,  but  that 
when  a  question  could  be  intelligently  de- 
cided only  upon  information  therein  con- 
tained, they  would  be  resorted  to. 

W.  J.  I. 


KANSAS    SUPREBCB    COURT. 

WILLIAM  C.  LITTLE,  Appt., 

V. 

JOHN  S.  LIGGETT. 

(86  Kan.  747,  121  Pac.  1126.) 

Principal  and  a^ent  —  loan  broker  « 
compensation, 

1.  Where  an  agent  employe^  to  effect  a 
loan  has  diligently  performed  services  un- 
der the  employment,  but  is  prevented  from 
an  attempt  to  complete  the  transaction  by 
the  refusal  of  his  employer  to  accept  the 
loan,  he  is  entitled  to  recover  the  reason- 
able value  of  his  services,  even  if  he  has 
not  carried  the  matter  far  enough  to  have 
fully  earned  his  conmiissions. 

Same  —  when  commissions  earned. 

2.  An  agent  employed  "to  procure  a 
loan"  has  ordinarily  earned  his  commis- 
sion when  he  has  produced  a  person  willing 
and  able  to  make  the  loan  upon  the  pre- 
scribed terms;  and  his  claim  to  compensa- 
tion will  not  be  defeated  by  the  refusal  of 
such  person  to  complete  the  transaction, 
because  it  turns  out  that  a  material  repre- 
sentation made  by  the  employer  is  contrary 
to  the  fact. 

(March  9,  1012.) 
Headnotes  by  Mason,  J. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Sedgwick  Coutity 
in  defendant'6  favor  in  an  action  brought 
to  recover  a  commission  for  securing  a  loan 
upon  certain  real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Adams  and  George 
W.  Adams,  for  appellant: 

Appellee  having  given  the  reason  for  his 
conduct  in  failing  to  carry  out  the  terms 
of  the  contract,  he  was  estopped  to  give 
other  reasons  for  his  conduct. 

Redinger  y.  Jones,  68  Kan.  627,  75 
Pac.  997;  Gould  v.  Banks,  8  Wend.  562,  24 
Am.  Dec.  90;  Holbrook  v.  Wight,  24  Wend. 
169,  35  Am.  Dec.  607;  Everett  v.  Saltus, 
16  Wend.  474;  Wright  v.  Read,  3  T.  R.  664; 
Duffy  V.  O'Donovan,  46  N.  Y.  223;  Winter 
V.  Coit,  7  N.  Y.  288,  67  Am.  Dec.  522. 

Where  a  real  estate  broker  has  procured 
a  purchaser  for  the  property  of  his  princi- 
pal, the  solvency  and  ability  of  such  pur- 
chaser to  perform  the  obligation  of  his 
contract  will  be  presumed  until  the  con- 
trary is  proved. 

Grosse  v.  Cooley,  43  Minn.  188,  45  N.  W. 
16;  Gerding  v.  Haskin,  2  Misc.  172,  21 
N.  Y.  Supp.  636;  Krahner  v.  Heilman,  16 
Daly,  132,  9  N.  Y.  Supp.  633;  Fairly  v. 
Wapoo  Mills,  44  S.  C.  227,  29  L.RJ^.  215, 
22  S.  E.  108. 

If  it  should  be  held  under  the  pleadings 
and  proceedings,  notwithstanding  the  re- 
fusal of  appellee  to  accept  the  loan,  that 
appellant  was  required  to  procure  a  lender 
who  was  able,  ready,  and  willing  -to  make  a 
loan,  before  entitled  to  his  commission,  the 
question  is  for  the  jury. 

Hayden  v.  Grillo,  42  Mo.  App.  1;  Mc- 
Farland  v.  Lillard,  2  Ind.  App.  160,  50  Am. 
St.  Rep.  234,  28  N.  E.  229;  Goss  v.  Broom, 
31  Minn.  484,  18  N.  W.  290;  Cook  v.  Kroe- 
meke,  4  Daly,  268;  Hart  v.  Hoffman,  44 
How.  Pr.  168;  Phister  v.  Gove,  48  Mo.  App. 
455;  Duclos  v.  Cunningham,  102  N.  Y.  678, 
6  N.  E.  790;  Gilder  v.  Davis,  137  N.  Y. 
504,  20  L.R.A.  398,  33  N.  E.  699;  Condict 
V.  Cowdrey,  139  N.  Y.  273,  34  N.  E.  781; 
Rockwell  V.  Hurst,  36  N.  Y.  S.  R.  735,  13 
N.  Y.  Supp.  290;  Philips  v.  Langlow,  65 
Wash.  385,  104  Pac.  610;  Middleton  v. 
Thompson,  163  Pa.  112,  29  Atl.  796;  Van 
Orden  v.  Morris,  19  Misc.  497,  43  N.  Y. 
Supp.   1109. 

Messrs.  S.  B.  Amidon,  D.  M.  Dale,  and 
Jean  Madalene,  for  appellee: 

It  was  necessary  for  the  plaintiff  to  prove 


Note.  —  As  stated  in  the  foregoing  opin- 
ion, the  right  of  a  broker  to  commissions 
where  the  sale  fails  because  of  inaccuracy 
of  the  owner's  representations  is  considered 
in  the  note  to  Hugill  v.  Weekley,  16  L.R.A. 
(N.S.)  1262.  The  right  of  a  broker  to  com- 
missions on  failure  of  employer's  title  is 
40  URJL(N.S.) 


treated  in  the  notes  to  Yoder  v.  Randol,  3 
L.R.A.(N.S.)  576,  and  Little  v.  Fleishman, 
24  L.R.A.(N.S.)  1182.  Various  other  ques- 
tions relating  to  brokers'  right  to  com- 
missions are  treated  in  notes  referred  to 
in  the  Index  to  Not^  under  the  title 
"Brokers." 
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financial  responsibility,  not  because  he  con- 
tracts to  guarantee  responsibility,  but  be- 
cause he  must  prove  before  he  can  recover, 
that  the  failure  to  make  a  contract  was  the 
fault  of  his  principal,  and  not  his  own. 

Moore  v.  Irwin,  89  Ark.  289,  20  L.RJV. 
(N.S.)  1168,  131  Am.  St.  Rep.  97,  115 
S.  W.  662;  Colburn  v.  Seymour,  32  Ck>lo. 
430,  76  Pac.  1058,  2  Ann.  Cas.  182. 

The  acceptance  of  the  loan  on  the  part  of 
the  bank  w&s  not  shown. 

Davidge  v.  Guardian  Trust  Co.  203  N.  Y. 
331,  96  N.  E.  761. 

The  procuring  of  an  agreement  to  make 
a  loan  is  not  the  same  as  procuring  a  loan. 

Rosenthal  v.  Gunn,  119  N.  Y.  Supp.  165; 
23  Am.  &  £ng.  Enc.  Law,  902;  Moore  v. 
Irwin,  89  Ark.  289,  20  L.R.A.(N.S.)  1168, 
131  Am.  St.  Rep.  97,  115  S.  W.  662. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

William  C.  Little  sued  John  S.  Liggett, 
alleging,  in  substance,  that  Liggett  had 
employed  the  Wichita  Loan  &  Trust  Com- 
pany to  negotiate  a  loan  of  $40,000  upon 
real  estate;  that  the  company  had  arranged 
for  the  loan,  but  that  Liggett,  having  sold 
his  property,  did  not  accept  it;  that  the 
company  had  assigned  its  claim  for  com- 
pensation to  Little,  who  asked  judgment 
for  $1,000,  as  the  price  agreed  upon  for  the 
company's  services,  and  also  as  their  fair 
value.  The  defendant  answered  with  a 
general  denial,  admitting,  however,  that  he 
had  made  a  written  application  to  the 
company  to  procure  him  a  loan,  but  say- 
ing that  it  had  been  agreed  that  he  need 
not  accept  the  loan,  unless  he  should  de- 
sire; and  if  he  did  not  accept  it  he  was  to 
pay  no  commission.  A  reply  was  filed,  con- 
sisting of  a  general  denial.  Upon  trial,  a 
demurrer  to  the  plaintiff's  evidence  was 
sustained,  and  he  appeals. 

There  was  evidence  to  this  effect:  The 
defendant  employed  the  company  to  procure 
the  loan  for  him,  to  enable  him  to  build 
a  three-story  building  upon  the  property. 
He  told  the  company's  representative  that 
he  had  $5,000  on  hand  and  could  raise 
$25,000  elsewhere;  and  that  the  estimated 
cost  of  the  building  was  $55,000.  He  fur- 
nished sketches  showing  its  character.  An 
agent  of  the  company  made  a  trip  East  and 
laid  the  matter  before  the  investment  com- 
mittee of  the  New  Hampshire  Savings  Bank 
of  Concord,  and  was  afterwards  told  by  the 
president  and  treasurer  of  the  bank  that 
it  would  make  the  loan.  On  his  return,  he 
told  the  defendant  that  the  money  would 
be  ready  for  him  as  soon  as  he  was  ready 
to  use  it.  A  number  of  conversations  were 
had  on  the  subject.  Plans  for  the  bu!1din<^ 
were  prepared,  and  bids  were  made  upon 
40  L.R.A.(N.S.) 


,  it,  ranging  from  $60,000  to  $80,000.  After 
the  matter  had  been  pending  several  months 
the  defendant  definitely  concluded  not  to 
build,  and  sold  his  lots.  The  arrangement 
had  been  that  the  money  was  to  be  fur- 
nished, in  accordance  with  the  usual  custom 
in  such  cases,  as  the  work  on  the  building 
progressed.  There  was  no  agreement  that 
the  defendant  was  not  to  be  liable  for  the 
commission,  unless  he  accepted  the  loan. 

We  think  the  demurrer  to  the  evidence 
should  have  been  overruled.  The  defendant 
maintains  that  it  was  incumbent  on  the 
plaintiff  to  prove  that  the  bank  was  finan- 
cially able  to  make  the  loan,  and  that  there 
was  a  failure  of  proof  in  this  respect. 
Upon  the  announcement  of  the  ruling  on 
the  demurrer,  the  plaintiff  asked  to  be 
allowed  to  show  the  financial  ability  of  the 
bank  by  witnesses  then  present.  The  re- 
quest was  refused.  In  view  of  the  plead- 
ings and  the  evidence,  the  question  of  the 
bank's  ability  to  make  the  loan  must  be  re- 
garded as  largely  formal.  The  doing  of  sub- 
stantial justice  required  that  the  plaintiff 
should  be  allowed  to  reopen  the  case  for 
the  purpose  of  making  a  showing  of  that 
character,  if  thereby  the  objections  pre- 
sented by  the  demurrer  could  be  met.  The 
court  must  be  regarded  as  having  in  effect 
decided  that,  conceding  the  financial  re- 
sponsibility of  the  bank,  the  plaintiff  had 
failed  to  make  out  a  prima  facie  case. 

The  defendant  maintains  that>  in  order 
to  recover,  it  was  necessary  for  the  plain- 
tiff to  show  that  the  loan  was  actually 
procured,  or  at  least  that  the  bank  had 
entered  into  a  binding  agreement  to  lend 
the  money;  and  that  this  was  not  shown, 
because  there  was  no  evidence  that  the 
officers  of  the  bank,  whose  statements  were 
relied  upon,  had  authority  to  act  in  the  mat- 
ter. These  officers  included  the  president, 
the  treasurer,  and  the  investment  committee. 
Whether  or  not  they  may  be  presumed  to 
have  had  power  to  bind  the  bank,  the  plain- 
tiff was,  under  the  evidence,  entitled,  at  all 
events,  to  a  recovery  quantum  meruit.  The 
company  that  was  employed  to  effect  the 
loan  had  performed  services  and  incurred 
expenses  under  the  employment.  It  had 
handled  the  matter  with  apparent  success; 
it  had  done  all  that  was  incumbent  upon  it 
up  to  the  actual  closing  of  the  transaction, 
and  was  prevented  from  going  further  by 
the  refusal  of  the  defendant  to  accept  the 
loan.  In  this  situation,  the  agent  was  en- 
titled to  recover,  at  least  to  the  extent  of 
the  value  of  the  services  performed. 
Mechem,  Agency,  §  620;  Glover  v.  Hender- 
son, 120  Mo.  367,  41  Am.  St.  Rep.  695,  26 
S.  W.  176. 

While  the  plaintiff  was  upon  the  wit- 
ness stand,  he  returned  a  negative  answer 
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to  the  question  whether  the  loan  would  have 
been  made  if  the  building  could  not  have 
been  erected  for  its  amount.  Probably  he 
meant  that  the  money  would  not  have  been 
furnished,  unless,  t<^ether  with  what  the 
defendant  could  procure  elsewhere,  it  would 
have  been  sufficient  for  that  purpose. 
Taken  literally,  the  plaintiff's  statement 
was  inconsistent  with  the  rest  of  his  testi- 
mony; for  he  said  that  the  building  was 
expected  to  cost  $55,000,  while  the  loan 
.asked  was  but  for  $40,000.  Such  incon- 
sistency does  not  authorize  the  sustaining 
of  a  demurrer.  Acker  v.  Norman,  72  Kan. 
586,    84   Pac.   531. 

The  defendant  presents  an  argument  sub- 
stantially amounting  to  this:  The  agree- 
ment for  the  loan  was  procured  upon  the 
representation  that  a  building  of  a  particu- 
lar description  and  rental  value  could  be 
constructed  for  $40,000,  when  in  reality  the 
cost  would  have  been  from  $60,000  to  $80,- 
000;  that,  with  knowledge  of  this  fact,  the 
bank  would  not  have  made  the  loan;  that 
no  commission  is  earned  by  an  agent  who 
produces  a  person  ready  and  willing  to  make 
a  loan  upon  an  incorrect  statement  of 
fact,  even  where  such  statement  is  ob- 
tained from  the  principal.  There  are  cases 
apparently  supporting  that  contention.  In 
Curtiss  V.  Mott,  00  Hun,  439,  35  N.  Y. 
Supp.  983,  Id.  158  N.  Y.  663,  62  N.  E. 
1124^  a  real  estate  broker  was  employed 
to  find  a  buyer  for  a  piece  of  property  which ' 
the  owner  represented  as  producing  a  cer- 
tain income.  The  agent  found  one  who  was 
able  and  willing  to  take  the  property  on 
that  representation,  but  who  refused  to  com- 
plete the  purchase  on  learning  that  in  fact 
the  income  was  considerably  less  than  the 
amount  named.  It  was  held  that  the  agent 
was  not  entitled  to  his  commission,  although 
he  might,  perhaps,  have  an  action  against 
his  employer  for  damages  because  of  the 
misrepresentation.  In  Hausman  v.  Herdt- 
felder,  81  App.  Div.  46,  80  N,  Y.  Supp. 
1039,  substantially  the  same  ruling  was 
made;  the  sale  being  prevented  by  the  fact 
that  the  property  offered  for  sale  was  of 
less  area  than  the  owner  had  represented. 
These  cases  seem  to  be  in  conflict  with 
Cohen  v.  Farley,  28  Hisc.  168,  58  N.  Y. 
Supp.  1102,  and  with  the  great  weight  of 
authority.  We  think  that,  where  a  property 
owner  employs  an  agent  to  find  a  purchaser 
for,  or  to  procure  a  loan  upon,  property, 
the  description  given  by  the  owner  is  a 
material  part  of  the  contract  of  employ- 
ment: and  if  the  agent  fails  of  success  only 
because  the  property  turns  out  to  be  sub- 
stantially different  from  that  described,  he 
IS  entitled  to  his  compensation,  having  per- 
formed the  service  for  which  he  was  em- 
ployed. The  situation  is  entirely  analogous 
40  L.RJL(N.S.) 


to  that  arising  where  a  sale  is  defeated  by 
the  inability  of  the  owner  to  make  a  market- 
able title,  and  in  that  case  the  agent  is  held 
to  have  earned  his  commission.  Davis  v. 
Lawrence,  52  Kan.  383,  34  Pac.  1051.  The 
cases  bearing  upon  the  question  are  fully 
collected  in  a  note  in  15  L.R.A.(N.S.) 
1262,  entitled  "Eight  of  broker  to  commis- 
sions where  sale  fails  because  of  inaccuracy 
of  owner's  representations."  The  statement 
of  any  circumstance  which  has  a  bearing 
upon  the  expedience  of  making  the  loan  may 
be,'  for  practical  purposes,  regarded  as  a 
part  of  the  description  of  the  property;  it 
is  essentially  of  the  same  effect. 

The  written  application  signed  by  the  de- 
fendant recited  that  he  appointed  the  com- 
pany his  agent  "to  procure  a  loan."  It  is 
argued  that  this  language  shows  an  agree- 
ment that  no  commission  was  to  be  paid, 
unless  the  loan  was  actually  made.  We 
think  the  rule  is  the  same  as  in  the  case  of 
the  ordinary  real  estate  broker's  contract, — 
the  commission  is  earned  when  the  agent 
has  produced  a  person  willing  and  able'  to 
deal  with  the  employer  upon  the  terms 
specified.     19  Cyc.  268,  269,  note  78. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 
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EMELINE   A.   JACOBS,   Admrx.,   etc.,   of 
Stephen  O.  Jacobs,  Jr., 

V. 

NEW   YORK,    NEW    HAVEN,    &   HART- 
FORD RAILROAD  COMPANY. 

(212  Mass.  96,  98  N.  E.  688.) 

ExploslTCS  «  railroad  torpedo  «  negli- 
gence —  liability  for  injury. 

A  railroad  company  is  not  liable  for  the 
death  of  a  boy  whose  companion,  while  with 
him  at  its  station  for  a  proper  purpose,  had 
picked  up  a  torpedo  carelessly  dropped  from 

Note.  —  As  to  liability  for  injury  to  chil- 
dren from  explosives  left  accessible  to  them, 
see  notes  to  Akin  v.  Bradley  Engineering 
&  Machinery  Co.  14  L.R.A.(N.S.3  686,  and 
Finkbeiner  t.  Solomon,  24  L.RJ^.(N.S.) 
1257.  And  see  also  later  cases,  Olson  v. 
Gill  Home  Invest.  Co.  27  L.R.A.(N.S.) 
884,  and  St.  Louis  &  S.  F.  R.  Co.  v.  Wil- 
liams, 33  L.R.A.(N.S.)    94. 

For  explosives  as  attractive  nuisance,  see 
note  to  Cahill  t.  Stone,  19  L.R.A.(N.S.) 
1094,  1127. 

For  general  question  whether  the  inter- 
vening act  of  a  child  will  break  the  causal 
connection  between  the  defendant's  negli- 
gence and  the  injury,  see  note  to  United 
States  Natural  Gas  Co.  v.  Hicks,  23  L.RJL 
(N.S.)  249. 
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a  train,  carried  it  to  hia  home  and  kept  it 
a  number  of  days,  and  then  with  his  as- 
sistance attempted  to  explode  it,  with  a 
fatal  result  to  him,  since  it  was  not  bound 
to  anticipate  such  a  result  of  its  careless- 
ness. 

(May  24,  1912.) 

REPORT  by  the  Superior  Court  of  Ply- 
mouth County  for  the  opinion  of  the 
Supreme  Judicial  Court  after  directing  a 
verdict  in  defendant's  favor,  of  an  action 
brought  to.  recover  damages  for  the  suffer- 
ing and  death  of  plaintiff's  intestate,  caused 
by  the  explosion  of  a  railroad  signal  tor- 
pedo, the  property  of  defendant.  Judgment 
for  defendant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  W.  Bartlett,  Joseph 
W.  Bartlett,  Frederick  E.  Jennings, 
and  Arthur  Thad  Smith,  for  plaintiff: 

The  defendant  having  in  its  custody  a 
powerful  and  treacherous  explosive  in  an 
unmarked  container,  which  completely  con- 
cealed its  true  character,  owed  to  the  plain- 
tiff's intestate  the  highest  degree  of  care  to 
prevent  such  explosive  from  falling  into 
his  hands  and  injuring  him. 

Lopp  V.  Litchfield,  42  N.  Y.  351,  1  Am. 
Rep.  543;  Euting  v.  Chicago  k  N.  W.  R. 
Co.  116  Wis.  13,  60  L.R.A.  158,  96  Am.  St. 
Rep.  036,  92  N.  W.  358 ;  Evensen  v.  Lexing- 
ton &  B.  Street  R.  Co.  187  Mass.  77,  72 
N.  E.  355;  Pollock,  Torts,  8th  ed.  p.  499; 
Merschel  v.  Louisville  &  N.  R.  Co.  121  Ky. 
620,  85  S.  W.  710;  Clark  v.  Chambers,  L.  R. 
3  Q,  B.  Div.  327,  47  L.  J.  Q.  B.  N.  S.  427, 
38  L.  T.  N.  S.  454,  26  Week.  Rep.  613,  19 
Eng.  Rul.  Cas.  28;  Oulighan  v.  Butler,  189 
Mass.  287,  75  N.  E.  726;  Flynn  v.  Butler, 
189  Mass.  377,  75  N.  E.  730;  Bigwood  v. 
Boston  &  N.  Street  R.  Co.  209  Mass.  345, 
35  L.R.A.(N.S.)  113,  95  N.  E.  761;  Hol- 
brook  v.  Aldrich,  168  Mass.  15,  36  L.R.A. 
493,  60  Am.  St.  Rep.  364,  46  N.  E.  115; 
Obertoni  v.  Boston  &  M.  R.  Co.  186  Mass. 
481,  67  L.R.A.  422,  71  N.  E.  980;  Makina 
V.  Piggott,  29  Can.  S,  C.  188;  Harriman  v. 
Pittsburgh,  C.  &  St.  L.  R.  "Co.  45  Ohio  St. 
11,  4  Am.  St.  Rep.  507,  12  N.  E.  451; 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Shields, 
47  Ohio  St.  387,  8  L.R.A.  464,  21  Am.  St. 
Rep.  840,  24  N.  E.  658;  Wells  v.  Gallagher, 
144  Ala.  363,  3  L.R.A.(]Sr.S.)  759,  113  Am. 
St.  Rep.  50,  39  So.  747;  Bianki  v.  Greater 
American  Exposition,  3  Neb.  (Unof.)  656, 
92  N.  W.  615;  Meibus  v.  Dodge,  38  Wis. 
300,  20  Am.  Rep.  6 ;  Fitzpatrick  v.  Garri- 
sons &  W.  P.  Ferry  Co.  49  Hun,  288,  1  N. 
Y.  Supp.  794;  Powers  t.  Harlow,  53  Mich. 
607,  51  Am.  Rep.  154,  19  N.  W.  257; 
O'Leary  v.  Michigan  State  Teleph.  Co.  146 
Mich.  243,  109  N.  W.  434. 
40  L.R.A.(N.S.) 


Messrs.  Frank  W.  Knowlton  and 
Roger  B.  Hull,  for  defendant: 

The  duty  of  care  owed  by  the  defendant 
to  all  the  world  does  not  impose  upon  it 
the  duty  of  seeing,  at  its  peril,  that  the 
railroad  torpedoes,  however  potentially  dan- 
gerous they  may  be,  are  not  carried  away 
from  its  premises  and  so  used  as  to  causa 
injury. 

Obertoni  v.  Boston  &  M.  R.  Co.  186  Mass. 
481,  67  L.RwA..  422,  71  N.  E.  980;  Afflick  T. 
Bates,  21  R.  I.  281,  79  Am.  St.  Rep.  801, 
43  Atl.  639;  Slay  ton  v.  Fremont,  E.  &  M. 
Valley  R.  Co.  40  Neb.  840,  59  N.  W.  510; 
McShane  v.  Toronto,  H.  &  B.  R.  Co.  31  Ont. 
Rep.  185;  Cleveland  Terminal  &  Valley  R. 
Co.  V.  Marsh,  63  Ohio  St.  236,  52  !L.R.A. 
142,  58  K.  E.  821;  Hughes  v.  Boston  &  M. 
R.  Co.  71  N.  H.  279,  93  Aul  St.  Rep.  518, 
51  Atl.  1070;  Chicago,  B.  &  Q.  R.  Co.  v. 
Epperson,  26  111.  App.  72;  Smith  v.  New 
York  C.  A  H.  R.  R.  Co.  78  Hun,  624,  29 
N.  Y.  Supp.  540;  Holmes  v.  Delaware  &  H. 
Co.  128  App,  Div.  24,  112  N.  Y.  Supp.  421; 
Carter  v.  Columbia  k  G.  R.  Co.  19  S.  C. 
20,  45  Am.  Rep.  754;  Louisville  ft  N.  R. 
Co.  v.  Hart,  24  Ky.  L.  Rep.  1123,  70  S.  W. 
830;  Sullivan  v.  Louisville  k  N.  R.  Co.  115 
Ky.  447,  103  Am.  St.  Rep.  330,  74  S.  W. 
17L 

Braley,  J.,  delivered  the  opinion  of  the 
court:  . 

The  injuries  to  the  plaintiff's  intestate 
which  resulted  in  his  death  after  a  period 
of  conscious  suffering  were  caused  by  the 
explosion  of  a  railroad  signal  torpedo,  the 
property  of  the  defendant.  It  may  be  as^ 
sumed  that  the  jury  would  have  been  war- 
granted  in  finding  upon  the  evidence  the  fol- 
lowing facts;  In  the  management  of  its 
business  as  a  carrier  of  passengers,  trains 
were  provided  with  torpedoes,  which  when- 
ever necessary  were  to  be  used  by  the  flag- 
man on  the  train  ahead  to  warn  trains  ap- 
proaching from  the  rear  that  a  preceding 
train  not  very  far  distant  was  passing  over 
the  same  track.  The  warning  consisted  in 
the  noise  of  the  explosion  as  the  oncoming 
train  struck  the  torpedo  which  the  flagman 
affixed  to  the  rail  by  straps  forming  a  part 
of  the  apparatus.  To  be  effective,  not  only 
the  torpedo  must  be  exploded  by  contact 
with  the  train,  but  the  detonation  must  be 
sufficiently  great  to  attract  the  attention  of 
trainmen.  The  jury  properly  could  infer 
from  these  circumstances,  and  from  the  tes- 
timony of  the  plaintiff's  expert  as  to  the 
character  of  the  composition  with  which  it 
was  charged,  as  well  as  from  the  rule  pro- 
mulgated by  the  company,  which  was  intro- 
duced in  evidence,  that  the  defendant  knew, 
or  by  fHe  use  of  due  diligence  should  have 
known,  that  the  torpedo  contained  a  highly 
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ezplo6iy«  oompoand.  If  exploded  without 
proper  precautions,  or  under  extraneous 
conditions,. pieces  of  the  shell  or  case  might 
fly  with  such  force  in  various  directions  as  to 
endanger  the  safety  of  persons  in  the  vicin- 
ity. The  use  of  a  dangerous  agency  of 
this  nature,  which  must  be  classed  with  gun- 
powder, and  explosives  like  nitrc^lycerine 
and  dynamite  in  its  various  forms,  while 
lawful,  imposed  upon  the  defendant  the 
duty  of  taking  every  proper  precaution  to 
prevent  personal  injuries  to  those  lawfully 
upon  the  company's  premises,  from  explo- 
sions which  might  be  precipitated  through 
the  carelessness  of  its  servants.  Derry  v. 
Flitner,  118  Mass.  131;  Oulighan  v.  But- 
ler, 189  Mass.  287,  292,  76  N.  E.  726; 
Dulligan  v.  Barber  Asphalt  Paving  Co.  201 
Mass.  227,  231,  87  N.  E.  567.  The  in- 
quiry, accordingly,  is  whether  the  injury  in 
question  reasonably  should  have  been  antici- 
pated by  the  defendant.  Obertoni  v.  Boston 
k  M.  R.  Co.  186  Mass.  481,  67  L.R.A.  422, 

71  K.  E.  980.  The  train  which  came  into 
the  station  where  the  intestate,  a  boy  of 
fifteen  years  of  age,  and  his  young  com- 
panions, were  waiting  for  the  departure  of 
friends,  carried  in  the  baggage,  car  a  tor- 
pedo to  be  used  as  a  signal,  which  the  jury 
could  find  was  carelessly  ejected  by  the  de- 
fendant's baggage  master,  and  fell  within 
the  railroad  location.  The  evidence  having 
warranted  a  finding  that  the  intestate  was 
not  a  trespasser,  it  would  follow  that  if 
from  the  impact  of  the  fall,  or  from  the 
innocent  intermeddling  of  bystande'rs,  whose 
presence  might  have  been  anticipated,  an 
explosion  had  followed  injuring  him,  the 
company  as  matter  of  law  would  not  have 
been  exonerated.  Lucas  v.  New  Bedford  & 
T.  R.  Co.  6  Gray,  64,  66  Am.  Dec.  406; 
Bradford  v.  Boston  &  M.  R.  Co.  160  Mass. 
392,  35  N.  E.  1131;  McKone  v.  Michigan 
C.  R.  Co.  51  Mich.  601,  47  Am.  Rep.  596, 
17  N.  W.  74;  Illinois  C.  R.  Co.  v.  Hammer, 

72  111.  347;  Lane  v.  Atlantic  Works,  111 
Mass.  136.  But  the  defendant  was  not 
bound  to  foresee  that  one  of  the  intestate's 
companions,  actuated  doubtless  by  a  boy's 
impulse  and  curiosity,  in  which  apparently 
the  intestate  shared,  to  possess  and  explode 
the  torpedo,  would  remove  it  almost  imme- 
diately from  the  premises,  and  that  after 
the  lapse  of  ten  days  the  experiment  would 
be  tried  in  the  vicinity  of  their  homes,  and 
the  intestate,  who  participated,  would  be 
fatally  injured  by  the  explosion.  Denny  v. 
Kew  York  C.  R.  Co.  13  Gray,  481,  74  Am. 
Dec.  645;  Quigley  v.  Clough,  173  Mass.  429, 
430,  45  L.R.A.  500,  73  Am.  St.  Hep.  303, 
53  K.  E.  884;  Smith  v.  Peach,  200  Mass. 
504,  86  N.  E.  908;  McDowell  v.  Great 
Western  R.  Ca  [1903]  2  K.  B.  331,  72  L. 
J.  K.  B.  N.  S.  652,  88  L.  T.  N.  S.  825,  19 
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Times  L.  R.  552.  The  accident  is  deplor- 
able, but  the  wrongful  asportation  which 
brought  the  intestate  in  contact  with  the 
exploding  torpedo  occasioned  the  mischief, 
and  distinguishes  the  case  at  bar  from  Lane 
V.  Atlantic  Works,  111  Mass.  136,  and  the 
doctrine  stated  in  Lebourdais  v.  Vitrified 
Wheel  Co.  194  Mass.  341,  344,  80  N.  E. 
482.  The  injury  not  having  been  caused  by 
its  negligence,  the  presiding  judge  correctly 
ruled  that  there  could  be  no  recovery  under 
either  count,  and  in  accordance  with  the 
terms  of  the  report,  judgment  must  be  en- 
tered for  the  defendant  on  the  verdicts. 


OKIiAHOBiA    GRIMINAIi    COITRT    OF 

APPEALS. 

J..  C.  HAMPTON,  Appt., 

V. 

STATE  OF  OKLAHOMA. 

(—  Okla.  Crim.  Rep.  — ,  123  Pac.  671.) 

Evidence  *  order  of  introduction  «  re- 
buttal. 

1.  (a)  The  fact  that  evidence  may  have 
been  introduced  in  chief  by  the  state  does 
not  necessarily  prevent  its  introduction  as 
evidence  in  rebuttal.  The  introduction  of 
such  evidence  is  a  matter  of  discretion  of 
the  trial  court,  and  will  not  be  ground  for 
reversal,  unless  an  abuse  of  this  discretion 
is   shown. 

(b)  For  evidence  which  might  have  been 
introduced  in  chief,  but  which  was  properly 
introduced  in  rebuttal,  see  opinion. 

Same  —  crime  —  intention. 

2.  (a)  Any  fact  is  admissible  in  evidence 
which  tends  to  shed  light  upon  the  inten- 
tion of  a  defendant  charged  with  the  com- 
mission of  a  crime  for  which  he  is  upon 
trial,  even  though  it  may  tend  to  prove  a 
separate  offense. 

(b)  In  a  homicide  case,  it  is  competent 
to  put  in  evidence  the  actions,  conduct,  and 
general  demeanor  of  a  defendant  before  the 
killing,  for  the  purpose  of  proving  that  he 
was  armed  and  in  a  vicious  humor,  provided 
only  that  such  conduct  is  so  near  the  time 
of   the   homicide  as  to  t^nd  to  show   the 

Headnotes  by  Furman,  P.  J. 

Note.  —  Waiver  of  privilege  as  to  com' 
munication  between  husband  and 
tcife  hy  (tailing  one  spouse  as  a  wit' 
ness  for  the  other. 

The  competency  of  a  spouse  as  witness 
in  a  cause  in  which  the  other  is  a  party 
is  often  confused  with  the  privilege  as  to 
disclosure  of  confidential  communications, 
when,  as  a  matter  of  principle,  the  two  are 
entirely  distinct,  the  one  being  a  question 
of  competency,  the  other  a  question  of  privi- 
lege.   A  spouse  may  be  a  competent  witness 
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state  of  mind  of  the  defendant  at  the  time 
of  the  killing. 

Witness  «  failure  to  call  wife  «  com- 
ment. 

3.  (a)  Where  it  appears  from  the  record 
that  the  wife  of  a  defendant  who  is  upon 
trial  is  a  material  witness  in  his  behalf, 
and  he  does  not  place  her  on  the  witness 
stand  or  account'  for  his  not  doing  so,  such 
failure  of  the  defendant  to  call  his  wife  as 
a  witness  in  his  behalf  is  a  proper  subject 
of  comment  to  the  juxy  by  counsel  for  the 
state. 

(b)  The  statute  which  prohibits  husband 
and  wife  from  being  witnesses  against  eacli 
other  is  intended  to  protect  confidential 
communications  between  them,  but  does  not 
deprive  the  husband  or  wife  of  the  testi- 
mony of  the  other  as  to  any  communica- 
tions between  them  which  would  be  com- 
petent evidence,  were  it  not  for  the  marital 
relations. 

(c)  The  statute  referred  to  is  for  the 
benefit  of  the  husband  and  wife,  and  sucli 
communications  are  rigidly  protected  by  the 
law  from  disclosure,  except  where  this  pro- 
tection is  waived  by  the  party  upon  trial; 
and  the  husband  or  wife  may  waive  the  pro- 
visions of  the  statute  by  calling  the  other 


party  to  the  marital  relations  as  a 

For  the  reasons  supporting  this  construe 

tion  of  the  statute,  see  opinion. 

(May  7,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Bryan  County 
convicting  him  of  manslaughter.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  F.  Semple  and  Utterback, 
Hayes  &  McDonald  for  appellant. 

Messrs.  Charles  West,  Attorney  Gen- 
eral, Smith  G.  Matfion,  Assistant  Attor- 
ney General,  and  G.  F.  Davenport,  for  the 
State: 

The  reception  of  evidence  is  discretion- 
ary with  the  court,  and  no  abuse  of  discre- 
tion has  been  shown. 

Shires  v.  State,  2  Okla.  Crim.  Rep.  ^69, 
99  Pac.  1100;  Harvey  v.  Territory,  11  Okla. 
157,  65  Pac.  837 ;  Cochran  v.  United  States, 
14  Okla.  108,  76  Pac.  672;  12  Cyc.  559. 

Evidence  of  the  conduct,  actions,  and  gen- 
eral demeanor  of  the  defendant  before  the 


in  a  cause  in  which  the  other  is  an  inter- 
ested party,  and  yet  not  be  permitted  to 
disclose  confidential  communications  with 
the  other.  £x  parte  Seville,  27  L.R.A. 
(N.S.)  273,  and  note. 

The  rule  which  limits  cross-examination 
generally  to  such  matters  as  are  brought 
out  in  the  examination  in  chief  seems  to 
have  been  applied  in  some  of  the  cases. 
This  is  the  rule  in  California,  New  York, 
and  Texas,  while  in  Missouri,  cross-exami- 
nation is  allowed  as  to  any  matter  perti- 
nent to  the  case.    40  Cyc.  2500. 

The  general  rule  is  that  the  privilege 
of  such  communications  may  be  waived,  but 
in  some  jurisdictions  the  rule  is  otherwise. 
40  Cyc.  2397.  The  question  as  to  whether 
it  is  waived  by  calling  one  spouse  as  a  wit- 
ness for  the  other  has  not  been  considered 
in  many  cases. 

In  Percival  v.  Jack,  4  Cal.  App.  199,  90 
Pac.  555,  where  a  party  to  a  civil  action 
called  her  husband,  who  testified  in  her  be- 
half and  was  cross-examined  by  the  defend- 
ant, it  was  held  that  the  husband  might  be 
recalled  for  further  cross-examination  with- 
out the  consent  of  the  wife,  and  the  general 
rule  is  laid  down  that  where  one  spouse 
calls  the  other  as  a  witness,  the  other  side 
is  entitled  to  cross-examine  as  to  all  mat- 
ters brought  out  on  the  examination  in 
chief.  It  is  further  stated  in  this  opinion, 
however,  that  the  testimony  obtained  from 
the  witness  was  immaterial. 

In  Hobbs  v.  State,  63  Tex.  Crim.  Rep.  71, 
112  S.  W.  308,  neither  the  question  of 
waiver  nor  confidential  communications  is 
directly  discussed,  but  it  is  held  that  where 
the  defendant  in  a  criminal  prosecution 
calls  his  wife  to  testify  to  a  communication 
made  to  her,  the  state  may  subject  her 
credibility  to  such  tests  by  reasonable  cross- 
40  L,R.A.(N.S.) 


examination  as  will  disclose  the  truthful- 
ness or  inaccuracy  of  any  statement  which 
she  makes.  The  same  rule  is  applied  in 
Marsh  v.  State,  54  Tex.  Crim.  Rep.  144,  112 
S.  W.  320.  The  cases  apparently  go  only 
to  the  question  as  to  whether  the  cross-ex- 
alnination  of  the  wife  was  proper  within 
the  Texas  rule  limiting  cross-examination 
to  matters  gone  into  on  direct.  The  same 
appears  .to  have  been  true  in  a  second  ap- 

gsal  of  the  former  case.  55  Tex.  Crim. 
ep.  299,  117  S.  W.  811. 

In  Columbia  &  P.  S.  R.  Co.  v.  Hawthorne, 
3  Wash.  Terr.  353,  19  Pac.  25,  where  a 
plaintiff  had  called  his  wife  to  testify,  it 
was  held  that  he  thereby  consented  tiiat 
she  might  testify.  Only  this  general  state- 
ment appears  in  the  report  of  this  case, 
and  it  is  not  clear  that  any  confidential 
communications  were  involved. 

In  People  v.  Wood,  126  N.  Y.  249,  27 
N.  £.  362,  where  the  wife  of  the  defendant 
in  a  criminal  prosecution  was  called  as  a 
witness  for  him,  the  question  of  waiver  was 
not  considered,  but  it  was  held  that  the  de- 
fendant could  object  to  any  disclosure  of 
confidential  communications,  thereby  over- 
ruling the  holding  of  the  trial  court  that 
the  wife  was  the  only  one  who  could  object 
to  disclosure  under  such  circumstances. 

In  State  v.  Bell,  212  Mo.  Ill,  111  S.  W. 
24,  where  a  defendant  in  a  criminal  prose- 
cution called  his  wife  as  a  witness,  it  was 
held  error  to  require  her  to  testify  as  to 
a  confidential  communication  with  her  hus- 
band; but  no  question  of  waiver  was  dis- 
cussed. 

See  note  to  Brown  v.  State,  34  L.R.A. 
(N.S.)  811,  as  to  comment  by  prosecuting 
attorney  on  failure  of  defendant  to  pro- 
duce witness,  as  ground  for  reversal  or  new 
trial.  W.  A.  E. 
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killing  is  admissible  to  prove  that  he  was 
armed  and  in  a  vicious  humor. 

Williams  v.  Stat^  4  Okla.  Grim.  Bep. 
523,  114  Pac  1114. 

Fnrman,  P.  J.,  delivered  the  opinion 
of  the  court: 

First.  Upon  the  trial  of  this  cause,  the 
state  placed  Richard  Nichols  on  the  stand 
to  testify  in  rebuttal,  and,  over  the  re- 
peated objections  of  counsel  for  appellant, 
said  witness  was  permitted  to  state  that  he 
was  present  and  witnessed  the  difficulty  in 
which  the  appellant  killed  the  deceased,  and 
said  witness  saw  the  appellant,  J.  C.  Hamp- 
ton, jtut  before  the  fatal  shot  was  fired,  and 
that  the  witness  saw  the  right  hand  of  the 
deceased  at  the  time  he  was  shot  by  appel- 
lant, and  knows  what  the  deceased  was  do- 
ing with  his  right  hand  at  that  time,  and 
that  the  deceased  did  not  make  any  motion 
with  his  right  arm  toward  his  right  side 
or  right  pants'  pocket  at  the  time  he  was 
shot  by  appellant. 

Counsel  for  appellant  objected  to  the  in- 
troduction of  this  testimony,  on  the  ground 
that  it  was  not  in  rebuttal  of  anything  tes- 
tified to  upon  the  part  of  appellant,  and 
should  have  been  introduced  as  evidence  in 
chief.  Appellant  was  a  witness  in  his  own 
behalf  and  testified  to  a  state  of  facts 
which  were  intended  to  make  out  a  case  of 
self-defense. 

He  testified  that  he  was  first  assaulted 
by  the  deceased,  and  then  proceeds  to  testi- 
fy as  follows: 

A.  After  he  struck  that  lick,  it  staggered 
me  back  a  step,  I  guess,  or  such  a  matter* 
and  he  stepped  back  just  a  half  a  step,  1 
reckon,  or  something  like  that.  I  know  he 
made  a  step,  and  throwed  his  hand  back  by 
his  r^ht  side. 

Q.  Show  the  jury  the  position  he  was  in, 
Jnle. 

A.  I  don't  know  whether  I  can  show  it. 
I  can't  tell  just  exactly  where  his  hand  was. 
He  was  back  that  way;  I  couldn't  see  it. 
I  heard  him  exclaim,  "Damn  you,  I  will  kill 
you,"  and  he  had  his  hand  back  that  way. 

Q.  What  did  you  do  then,  JuleT 

A.  L— 

Q.  Show  them  what  you  did. 

A.  I  jerked  my  gun  and  shot  as  quick  as 
I  could;  just  jerked  it  out  and  shoved  it 
out  and  shot. 

From  this  it  is  evident  that  the  appellant 
tried  to  make  the  jury  believe  that  at  the 
time  he  fired  the  fatal  Shot  he  had  reason- 
able ground  to  believe  that  the  deceased 
was  attempting  to  draw  some  weapon  with 
which  to  kill  him.  So  it  is  seen  that  the 
testimony  admitted  on  the  part  of  the  state 
was  flatly  eontradictorv  of  appellant's  evi- 
40  L.R.A.(N.S.) 


denoe.  Wliile  the  testimony  of  the  witness 
Nichols  might  have  been  introduced  by  the 
state  as  evidence  in  chief,  yet  it  does  not 
necessarily  follow  that  it  should  therefore 
have  been  rejected  as  evidence  in  rebuttal. 
The  introduction  of  such  evidence  is  a  mat- 
ter of  discretion  with  the  trial  court,  and 
will  not  be  ground  for  reversal,  unless  an 
abuse  of  this  discretion  is  shown.  Shires 
V.  State,  2  Okla.  Grim.  Rep.  98,  99  Pac. 
1100;  Harvey  v.  Territory,  11  Okla.  166, 
66  Pac.  837;  Cochran  v.  United  States,  14 
Okla.  108,  76  Pac.  672.  We  do  not  think 
that  the  court  erred  in  admitting  the  evi- 
dence objected  to. 

Second.  Mrs.  Lizzie  Fahy  testified  on  the 
part  of  the  state  that  on  the  night  on 
which  the  deceased  was  killed  the  witness 
attended  an  entertainment  or  show;  that 
while  there  she  saw  the  appellant,  and 
heard  him  say  to  Mr.  Boysdon  something 
about  someone  taking  property  away  from 
him  at  Savannah,  and  heard  appellant  say: 
"I  ain't  going  to  stand  it;  before  I  will  let 
them  have  it,  I  will  knock  the  block  of 
them.  No;  I  will  shoot  it  off  of  them." 
She  also  heard  appellant  say  in  the  same 
conversation,  ''I  was  man  enough  to  serve  a 
term  in  the  penitentiary  once,  and  I  am 
man  enough  to  serve  another  term."  Appel- 
lant objected  to  all  of  this  testimony,  upon 
the  ground  that  it  was  incompetent,  irrel- 
evant, and  immaterial.  The  same  witness 
testified  that  after  the  show  broke  up  and 
the  parties  started  home,  the  shooting  oc- 
curred in  which  the  deceased  lost  his  life. 
Mrs.  Mary  Boysdon,  a  witness  for  the  state, 
testified  that  she  heard  the  same  conversa- 
tion and  statement  made  by  appellant  as 
previously  testified  to  by  Mrs.  Fahy,  and 
that  the  conversation  occurred  an  hour  or 
two  before  the  time  of  the  shooting.  To 
this  testimony,  the  same  objection  was 
made. 

Ira  Smith  testified  in  behalf  of  the  state 
that  he  was  present  at  the  show  which  was 
given  just  before  the  difficulty  in  which  the 
deceased  lost  his  life.  That  he  saw  the  ap- 
pellant there.  That  he  heard  the  appel- 
lant say:  "I  have  settled  that  McGreggor 
matter;  but  old  nuin  Lamb  is  trying  to  get 
the  rest  of  what  I  have  got,  and  he  has 
started  something  he  can't  get  away  with." 
Witness  then  said  to  appellant:  *^I  under- 
stand that  you  and  old  man  Lamb  are  lodge 
brothers  and  belong  to  the  same  lodge,  and 
a  few  minutes'  conversation  with  you  might 
be  worth  a  whole  lot  to  me."  That  appel- 
lant said  that  he  and  Macon  Green  and  an- 
other man  were  going  to  get  the  old  man 
that  night,  and  said,  "Will  you  stay  with 
me?"  To  which  witness  replied,  "I  will  do 
anything  I  can  for  you  that  is  right."  That 
witness  and  appellant- then  took  a  drink, 
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and  about  that  time  Dr.  Bappolee  passed 
along,  and  appellant  says,  "There  goes  the 
son  of  a  bitch  now,"  and  said,  "Let  him 
take  this,  if  he  can,"  and  produced  a  gun. 
That  witness  told  appellant  that  the  man 
passing  was  Dr.  Rappolee.  Appellant  then 
hollered  and  asked  the  man  if  he  was  Dr. 
Rappolee.  The  man  replied,  "Yes,"  and  ap- 
pellant asked  him  to  come  back  and  take  a 
drink.  That  appellant  told  witness  that  he 
was  going  to  get  the  deceased  at  his  front 
yard  gate,  or  between  the  place  where  the 
show  was  being  held  and  the  front  yard 
gate.  That  witness  saw  a  pistol  in  the 
hands  of  appellant  at  the  time.  When  ap- 
pellant was  upon  the  witness  stand,  he  was 
asked  with  reference  to  these  conversations. 
He  testified  that  he  did  use  some  such  lan- 
guage. 

In  the  light  of  this  evidence,  we  think 
that  the  testimony  of  Mrs.  Lizzie  Fahy  and 
Mrs.  Mary  Boysdon  was  properly  admitted, 
because  it  tended  to  prove  that  the  appel- 
lant was  armed  and  in  a  vicious  humor 
just  before  the  killing,  and  it  threw  light 
upon  the  main  transaction. 

In  the  case  of  Williams  v.  Stat^^  4  Okla. 
Grim.  Rep.  523,  114  Pac.  1114,  this  court 
held  that  any  fact  is  admissible  in  evidence 
which  tends  to  shed  light  upon  the  intention 
of  a  defendant  in  the  commission  of  a  crime 
for  which  he  is  upon  trial,  even  though  it 
may  prove  a  separate  offense.  In  a  homi- 
cide case,  it  is  competent  to  put  in  evidence 
the  actions,  conduct,  and  general  demeanor 
of  a  defendant  before  the  killing,  for  the 
purpose  of  proving  he  was  armed  and  in  a 
vicious  humor,  provided  that  such  conduct 
is  so  near  the  time  of  the  homicide  as  to 
tend  to  show  the  state  of  mind  of  the  de- 
fendant at  the  time  of  the  killing.  For  a 
full  discussion  of  this  question  and  citation 
of  authorities  thereon,  see  Williams  v. 
State,  supra. 

Third.  Upon  the  trial  of  this  case,  in 
the  closing  argument  for  the  prosecution, 
counsel  for  the  state  addressed  the  jury  as 
follows:  "Ah,  gentlemen,  is  it  not  a  re- 
markable fact,  further,  that  he  builds  his 
defense  upon  what  his  wife  told  him,  and 
she  sits  here  by  his  side?  Under  the  law, 
she  is  a  competent  witness  in  his  behalf; 
but  the  state  is  not  permitted  to  reach  out 
and  place  her  upon  the  stand  against  him. 
Her  mouth  is  closed,  so  far  as  the  state  is 
concerned.  If  what  he  says  about  her, — 
if  what  he  says  that  she  said  to  him  is  true, 
if  it  is  unlike  what  he  says  everybody  else 
told  him,  why  in  the  name  of  human  justice 
don't  he  put  her  on  the  stand  and  have  her 
tell  about  it?"  This  argument  was  objected 
to  by  counsel  for  appellant,  and  a  motion 
was  made  requesting  the  court  to  exclude  it 
from  the  jury.  This  motion  was  overruled, 
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to  which  ruling  of  the  court  appellant  ex- 
cepted. These  facts  all  appear  by  proper 
recitals  in  the  case  made. 

In  the  case  of  Rhea  v.  Territory,  3  Okla. 
Crim.  Rep.  231, 105  Pac.  314,  this  court  held 
that  in  a  criminal  case,  where  it  appears 
from  the  record  that  the  wife  of  a  defendant 
is  a  material  witness  in  the  case  in  his  be- 
half, and  he  does  not  place  her  on  the  wit- 
ness stand,  such  failure  upon  the  part  of 
the  defendant  to  call  his  wife  as  a  witness 
may  be  commented  upon  by  counsel  for  the 
state.    We  are  still  of  the  same  opinion. 

Counsel  for  appellant  rely  upon  §  6834, 
Comp.  Laws  1909,  which  is  as  follows :  "Ex- 
cept as  otherwise  provided  in  chapters  [89] 
on  Procedure  —  Criminal,  and  [90]  Pro- 
cedure— Criminal — Before  Justice,  the  rules 
of  evidence  in  civil  cases  are  applicable  also 
in  criminal  cases;  provided,  however,  that 
neither  husband  nor  wife  shall  in  any  case 
be  a  witness  against  the  other  except  in  a 
criminal  prosecution  for  a  crime  committed 
one  against  the  other,  but  they  may  in  all 
cases  be  witnesses  for  each  other,  and  shall 
be  subject  to  cross-examination,  as  other 
witnesses,  and  shall  in  no  event  on  a  crim- 
inal trial  be  permitted  to  disclose  communi- 
cations made  by  one  to  the  other  except  on 
a  trial  of  an  offense  committed  by  one 
against  the  other." 

In  their  brief,  counsel  for  appellant  say: 
"If  the  wife  had  been  called  as  a  witness  by 
the  defendant,  she  could  not  have  divulged 
communications  made  by  her  to  her  hus- 
band, the  defendant,  at  that  time,  and  could 
not  have  divulged  communications  made  by 
her  husband  to  her."  With  this  contention, 
we  cannot  agree.  It  makes  a  discrimination 
against,  and  places  a  burden  upon,  the 
marital  relation.  The  true  purpose  and  ef- 
fect of  this  statute  is  to  protect  confidential 
communications  between  the  husband  and 
wife,  wliere  such  communications,  if  testi- 
fied to  by  either  the  husband  or  wife,  would 
be  injurious  to  the  party  against  whom- the 
evidence  was  admitted.  It  would  indeed 
be  a  narrow  and  unjust  construction  of  this 
statute  to  hold  that  it  deprives  the  husband 
of  any  testimony  which  his  wife  could  give 
in  his  behalf,  which  would  be  conpetent  if 
she  was  not  his  wife. 

Section  6487,  Comp.  Laws  1909,  is  as  fol- 
lows: "The  rule  of  common  law  that  penal 
statute  are  to  be  strictly  construed  has  no 
application  to  this  chapter.  This  chapter 
establishes  the  law  of  this  state  respecting 
the  subjects  to  which  it  relates,  and  its  pro- 
visions and  all  proceedifigs  under  it  are  to 
be  liberally  construed,  with  a  view  to  pro- 
mote its  objects,  and  in  furtherance  of  jus- 
tice." 

We  therefore  hold  that  the  object  of  this 
statute,  with  reference  to  the  testimony  of 
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the  wife  or  husband  against  or  in  favor  of 
the  other,  was  adopted  for  the  purpose  of 
protecting  confidential  relations  between 
them,  and  was  intended  for  the  benefit  of 
both  husband  and  wife,  and  it  cannot  be 
construed  so  as  to  deprive  either  of  them  of 
any  right  which  they  would  otherwise  have; 
and  that  it  is  competent  for  the  wife  or  hus- 
band to  testify  as  to  any  communication 
passing  between  them  which  might  be  bene- 
ficial to  the  party  upon  trial,  provided  only 
that  such  communication  was  otherwise  free 
from  objections,  and  that  such  wife  or  hus- 
band is  called  as  a  witness  by  the  other. 

Society  is  interested  in  preserving  the 
harmony  of  the  marriage  relations,  and  any- 
thing ^.hich  tends  to  disrupt  those  relations 
is  to  be  discountenanced.  The  law  therefore 
protects  all  those  private  confidences  which 
the  relation  of  husband  and  wife  hold  as 
sacred,  the  disclosure  of  which  might  intro- 
duce strife,  malevolence,  and  discord  into 
the  married  life. 

For  a  splendid  brief  and  citation  of  au- 
thorities on  the  subject  of  communications 
made  in  confidence  as  privileged  communica- 
tions, see  Plunkett  v.  Hamilton,  136  Ga.  72, 
35  L.R.A.(N.S.)  583,  70  S.  E.  781,  Ann. 
Cas.  1912  B,  1259. 

To  further  illustrate  the  principle  that  a 
statute  should  be  so  construed  as  to  accom- 
plish the  purpose  for  which  it  was  enacted, 
we  will  take  the  statute  which  makes  it  a 
crime  for  any  person  confined  in  prison  to 
escape  therefrom,  or  for  any  person  to  as- 
sist any  prisoner  so  confined  in  escaping. 
The  statute  does  not  say  a  word  as  to  the 
legality  of  the  confinement,  or  as  to  the  in- 
tention with  which  the  escape  is  made  or 
aided  to  be  made.  On  the  face  of  the  stat- 
ute, the  ofi'ense  is  complete  when  any  per- 
son confined  in  jail  as  a  prisoner  escapes 
or  is  aided  to  escape  therefrom.  Suppose 
that  a  man  is  confined  as  a  prisoner  in  jail 
without  warrant  or  the  least  show  of  lawful 
authority,  who  will  contend  that  it  would 
be  an  offense  for  such  person  to  escape 
from  such  confinement  and  to  regain  liber- 
ty? Grant  that  a  prisoner  is  legally  con- 
fined, suppose  the  jail  catches  on  fire,  and 
he  escapes  therefrom  to  save  his  life,  or 
suppose  that  the  jailer  is  absent,  and  other 
persons  assist  a  prisoner  so  confined  to 
escape  from  jail,  who  will  be  bold  enough 
to  say  that,  under  either  of  these  circum- 
stances, a  crime  has  been  committed?  Yet, 
in  each  of  them,  the  letter  of  the  law 
would  be  violated.  Suppose  a  husband,  up- 
on his  return  to  his  home,  finds  that  during 
his  absence  a  brutal  crime  has  been  commit- 
ted upon  his  wife,  and  she  informs  him 
that  her  despoiler  had  threatened  to  kill  her 
and  her  husband  also,  if  she  dared  to  tell 
of  the  outrage  committed  upon  her,  and,  on 
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account  of  what  had  happened  and  the 
threat  made,  the  husband  kills  this  man 
under  circumstances  which  would  raise  the 
issue  of  self-defense,  would  it  not  be  an 
outrage  upon  humanity  and  a  travesty  up- 
on justice  to  say  that  the  wife  was  incom- 
petent as  a  witness  in  such  case  in  her  hus- 
band's behalf,  as  to  the  facts  which  she  had 
communicated  to  him?  There  was  an  ancient 
act  of  Parliament  that  whoever  shed  blood 
on  the  streets  of  London  should  be  guilty  of 
a  felony.  A  man  fell  down  in  a  fit  on  the 
streets  of  London.  A  doctor  was  sent  for, 
who  bled  the  man  to  relieve  his  malady. 
This  doctor  was  arrested,  tried,  and  convict- 
ed for  shedding  blood  on  the  streets  of  Lon* 
don;  but,  on  appeal  to  the  House  of  Lords, 
it  was  declared  by  that  body  that,  while  he 
had  violated  the  letter  of  the  law,  he  had 
not  violated  its  spirit;  that  the  law  had 
been  enacted  by  Parliament  for  the  purpose 
of  suppressing  breaches  of  the  peace,  af- 
frays, and  riots  on  the  streets  of  London, 
and  that  this  was  its  sole  purpose;  and  that 
it  did  not  include  within  its  penalty  any 
acts  which  were  done  for  the  preservation 
of  the  peace  or  of  human  life.  But  we  have 
even  a  higher  authority  than  this.  If  we 
go  to  the  source  of  all  law.  Sacred  Writ,  we 
will  find  written  there:  "The  letter  killeth; 
'tis  the  spirit  that  giveth  life."  Looking, 
then,  to  the  intent  and  purpose  of  the  stat- 
ute, rather  than  to  its  letter,  it  would  be  an 
insult  to  the  intelligence  of  the  legislature 
and  to  American  manhood  and  womanhood 
to  hold  that  the  legislature  intended  to  re- 
fuse to  permit  a  wife  to  testify  as  to  com- 
munications made  by  her  to  her  husband 
which  would  assist  in  presenting  a  defense 
in  his  behalf.  This  court  will  never  hold 
that  a  husband  is  not  justified  in  believing 
his  wife,  and  in  acting  upon  communications 
received  from  her,  and  that  when  he  so  acts 
that  she  is  not  a  competent  witness  regard- 
ing such  communications  in  his  behalf,  pro- 
vided only  that  such  communications  are 
otherwise  competent  as  testimony. 

In  the  case  of  Evans  v.  State,  5  Okla. 
Grim.  Rep.  643,  34  L.R.A.(N.S.)  577,  115 
Pac.  809,  Judge  Doyle,  in  duscussing  privi- 
leged communications  made  by  a  client  to 
his  attorney,  says:  "The  statute  is  for  the 
benefit  of  the  client,  not  the  attorney;  and 
such  communications  are  permanently  pro- 
tected from  disclosure,  except  where  the  cli- 
ent waives  the  protection."  The  same  fun- 
damental rule  applies  to  all  privileged  com- 
munications. The  husband  or  wife  may 
waive  the  provisions  of  the  statute. 

We  believe  that  the  remarks  made  by  the 
prosecuting  attorney  in  this  case  were  fnllr 
justified  by  the  evidence;  and  we  believe 
the  court  did  not  err  in  refusing  to  exclude 
them  from  the  jury.   This  court  stands  un- 
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compromisingly  for  the  enforcement  of  the 
law;  and  when  it  is  shown  by  the  record 
that  a  party  charged  with  crime  is  guilty, 
and  that  he  has  been  fairly  convicted,  this 
eourt  can  be  depended  upon  to  sustain  such 
conviction. 

We  have  examined  the  record  carefully, 
and  we  have  no  doubt  as  to  the  guilt  of  ap- 
pellant. The  only  question  is  as  to  whether 
or  not  he  should  have  been  convicted  of 
murder  or  manslaughter.  The  jury  having 
seen  fit  to  find  him  guilty  of  the  lower  of- 
fense, he  should  be  exceedingly  thankful 
therefor.  We  do  not  hesitate  to  say  that,  if 
the  jury  had  convicted  bim  of  murder  and 
assessed  his  punishment  at  death,  it  would 
have  been  sustained.  There  is  considerable 
evidence  in  the  record  tending  to  show  that 
the  deceased  and  the  defendant  were  both 
bad  men;  but  this  in  no  wise  justifies  or 
mitigates  the  offense  committed. 

We  find  no  error  in  the  record.  The  judg- 
ment of  the  lower  court  is  therefore,  in  all 
things,  affirmed. 

Doyle,    J.,     concurs.     Armstrong,     J., 

having  presided  at  .the  trial  of  appellant  in 
the  court  below,  was  disqualified,  and  did 
not  participate  in  the  consideration  and 
decision  of  the  case  in  this  court. 


SOUTH  DAKOTA  SUPREME  COURT. 

CHARLES  L.  HYDE,  Appt., 

V. 

MINNESOTA,  DAKOTA,  &  PACIFIC 
RAILWAY  COMPANY  et  al.,  Respts. 

(—  S.  D.  —,  136  N.  W.  92.) 

IBminent  domain  *  operation  of  rail- 
road —  injury  to  adjoining  property 
~  liability. 

1.  A  railroad  company  acting  under  the 
power  of  eminent  domain  is  not,  although 
the  Constitution  forbids  damaging  prop- 
erty for  public  use  without  compensation, 
liable  for  diminution  in  value  of  property 


near  which  it  locates  its  tracks  and  depot 
grounds,  because  of  the  smoke,  dust,  noise, 
and  trembling  of  the  earth  due  to  the  prop- 
er management  of  the  road. 

Same  ^  closing  highway  ^  liability. 

2.  A  railroad  company  is  not,  under  a 
Constitution  forbidding  the  damaging  of 
property  for  public  use  without  compensa- 
tion, liable  for  the  diminution  in  value  of 
private  property  because  of  inconvenience 
caused  by  the  closing  of  streets  not  abut- 
ting on  the  property,  but  which  afford  ac- 
cess to  it,  where  commimication  between 
the  property  and  the  general  system  of 
highways  still  remains. 

(Haney,  J.,  dissents.) 

(May  7,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Brown  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  alleged  to  have  been  caused 
by  the  construction  and  operation  of  de- 
fendants' lines  of  railway.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Taubman  A  Williamson,  for 
appellant : 

Plaintiff  is  entitled  to  recover  for  inci- 
dental and  consequential  damages. 

Omaha  Horse  R.  Co.  v.  Cable  Tramway 
Co.  32  Fed.  727 ;  Omaha  v.  Kramer,  25  Neb. 
489,  13  Am.  St.  Rep.  604,  41  N.  W.  205; 
Searle  v.  Lead,  10  S.  D.  312,  30  L.R.A. 
346,  73  N.  W.  101;  Hyde  v.  Fall  River, 
189  Mass.  439,  2  L.R.A.(N.S.)  269,  75 
N.  E.  953 ;  Smith  v.  St.  Paul  M.  &  M.  R.  Co. 
39  Wash.  356,  70  L.R.A.  1018,  109  Am.  St. 
Rep.  889,  81  Pac.  840;  Baltimore  &  P.  R. 
Co.  V.  Fifth  Baptist  Church,  108  U.  S.  317, 
27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719;  Louis- 
ville &  N.  Terminal  Co.  v.  Lellyett,  1  L.R.A. 
(N.S.)  1,  note;  Cogswell  v.  New  York,  N. 
H.  k  H.  R.  Co.  103  N.  Y.  10,  57  Am.  Rep. 
701,  8  N.  E.  637;  Lake  Erie  k  W.  R.  Co. 
V.  Scott,  132  111.  429,  8  L.R.A.  330,  24  N.  E. 
78;  Shepherd  v.  Baltimore  k  0.  R.  Co.  130 
U.  S.  426,  32  L.  ed.  970,  9  Sup.  Ct.  Rep. 
698;  McElroy  v.  Kansas  City,  21  Fed.  257; 


Note.  ^  Right  under  constitutional  prO' 
vision  against  **  damaging"  private 
property  for  public  use  without  coni" 
pensation,  to  compensation  for  eon' 
sequential  damages  to  property,  no 
part  of  which  is  taken,  from  smohe, 
noise,  dust,  etc.,  incident  to  ordinary 
operation  of  railroads. 

This  question  is  discussed  in  the  note  to 
Tidewater  R.  Co.  v.  Shartzer,  17  L.R.A. 
(N.S.)  1053.  Since  that  note  it  has  been 
held  that  a  constitutional  provision  that 
private  property  shall  not  be  taken  or 
"damaged"  without  compensation  entitles 
the  owner  to  damages  from  a  railroad  com- 
panv,  on  account  of  smoke  and  cinders  car- 
40  L.R.A.(N.S.) 


ried  upon  his  property  by  ordinary  cur- 
rents of  wind,  but  not  bv  unusual  currents. 
Illinois  C.  R.  Co.  v.  Elliot,  129  Ky.  121, 
110  S.  W.  817. 

So,  in  Idaho  k  W.  N.  R.  Co.  v.  Nagle,  106 
C.  C.  A.  678,  184  Fed.  598,  the  Federal 
court,  following  the  decisions  of  the  Wash- 
ington supreme  court,  held  that  the  jarring 
of  the  earth  by  the  operation  of  trains,  and 
the  casting  of  soot  and  cinders  upon  ad- 
joining property,  and  the  emission  of  smoke 
physically  injuring  such  property,  are  dam- 
ages within  the  meaning  of  such  a  consti- 
tutional provision. 

So,  damages  from  smoke,  cinders,  and 
ashes  thrown  from  locomotives  are  recover- 
able    under     a     constitutional     provision 
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GainesTille,  H.  &  W.  R.  CJo.  v.  Hall,  78 
Tex.  169,  9  L.R.A.  298,  22  Am.  St.  Rep.  42, 
14  S.  W.  259. 

Mesdrfl.  George  W.  Seevers  and  Camp- 
bell A  Walton,  for  respondents: 

Plaintiff  has  suffered  no  damage  for  which 
as  a  matter  of  law  he  could  recover. 

Smith  V.  St.  Paul,  M.  &  M.  R.  Co.  39 
Wash.  355,  70  L.Rj1.  1018,  109  Am.  St. 
Rep.  889,  81  Pac.  840;  Cram  v.  Laconia, 
71  N.  H.  41,  57  L.R.A.  282,  61  Atl.  635; 
Davis  V.  Hampshire  County,  153  Mass.  218, 
11  L.R.A.  750,  26  N.  E.  848;  Buhl  v.  Fort 
Street  Union  Depot  Co.  98  Mich.  596, 
23  L.R.A.  392,  57  N.  W.  829;  East 
St.  Louis  V.  O'Flynn,  119  111.  204,  69 
Am.  Rep.  795,  10  N.  E.  395;  McGee's 
Appeal,  114  Pa.  470,  8  Atl.  237;  Stan- 
wood  V.  Maiden,  157  Mass.  17,  16  L.R.A. 
591,  31  N.  E.  702;  Glasgow  v.  St.  Louis, 
107  Mo.  204,  17  S.  W.  743;  Aldrich 
V.  Metropolitan  West  Side  Elev.  R.  Co.  195 
111.  456,  57  L.R.A.  237,  63  N.  E.  155; 
Chicago  V.  Union  Stock  Yards  &  Transit 
Co.  164  111.  224,  35  L.R.A.  281,  45  N.  £. 
430;  Illinois  C.  R.  Co.  v.  Trustees  of 
Schools,  212  111.  406,  72  N.  E.  39;  Bennett 
V.  Long  Island  R.  Co.  181  N.  Y.  431,  74 
N.   E.   418;    Pennsylvania  R.   Co.  v.   Mar- 


chant,  119  Pa.  541,  4  Am.  St.  Rep.  659,  13 
Atl.  690;  Pennsylvania  R.  Co.  v.  Lippincott, 
116  Pa.  472,  2  Am.  St.  Rep.  618,  9  Atl. 
871;  Austin  v.  Augusta  Terminal  R.  Co. 
108  Ga.  671,  47  L.R.A.  765,  34  S.  E.  852; 
Van  De  Vere  v.  Kansas  City,  107  Mo.  83, 
28  Am.  St.  Rep.  396,  17  S.  W.  696 ;  Brown 
V.  San  Francisco,  124  Cal.  274,  57  Pac.  82; 
Gilbert  v.  Greeley,  S.  L.  k  P.  R.  Co.  13 
Colo.  501,  22  Pac.  814;  Morgan  v.  Des 
Moines  &  St.  L.  R.  Co.  64  Iowa,  589,  52 
Am.  Rep.  462,  21  N.  W.  96;  Rochette  v. 
Chicago,  M.  &  St.  P.  R.  Co.  32  Minn.  201, 
20  N.  W.  140;  Carroll  v.  Wisconsin  C.  R. 
Co.  40  Minn.  168,  41  N.  W.  661;  Presbrey 
V.  Old  Colony  &  N.  R.  Co.  103  Mass.  6; 
Rude  V.  St.  Louis,  93  Mo.  408,  6  S.  W.  257 ; 
Heller  v.  Atchison,  T.  &  S.  F.  R.  Co.  28 
K^n.  625 ;  Dantzer  v.  Indianapolis  Union*  R. 
Co.  141  Ind.  604,  34  L.R.A.  769,  50  Am. 
St.  Rep.  343,  39  N.  E.  223;  Clute  v.  North 
Yakima  &  Valley  R.  Co.  62  Wash.  531,  114 
Pac.  613;  Church  of  Jesus  Christ,  L.  D.  S. 
V.  Oregon  Short  Line  R.  Co.  36  Utah,  238, 
23  L.R.A.(N.S.)  860,  140  Am.  St.  Rep.  819, 
103  Pac.  243;  Smith  v.  St.  Paul,  M.  &  M. 
R.  Co.  39  Wash.  355,  70  L.R.A.  1018,  109 
Am.  St.  Rep.  889,  81  Pac.  840;  Campbell 
V.  Metropolitan  Street  R.  Co.  82  Ga.  320, 


against  damaging  property  without  com- 
pensation. Danville  &  I.  H.  R.  Co.  v.  Tid- 
rick,  137  HI.  App.  553. 

And  likewise  damages  from  vibration  or 
jar  from  passing  trains,  resulting  in  a  di- 
rect physical  disturbance  of  the  property. 
Ibid. 

But  there  can  be  no  recovery  under  such 
a  provision  by  reason  of  mere  noise  from 
the  operation  of  a  traction  company's  road 
upon  its  own  property.  Griveau  v.  South 
Chicago  City  R.  Co.  130  111.  App;  519. 

Nor  is  the  operation  of  trains  and  en- 
gines on  tracks  lawfully  constructed  for 
the  purpose  of  switching  and  making  up 
trains,  near  a  church,  the  effect  of  which 
is  to  interrupt  religious  services  in  conse- 
quence of  the  noise,  a  damaging  of  property 
within  the  meaning  of  such  a  constitution- 
al provision.  Church  of  Jesus  Christ,  L. 
D.  S.  V.  Oregon  Short  Line  R.  Co.  36  Utah, 
238,  23  L.R.A.(N.S.)  860,  140  Am.  St.  Rep. 
819,  103  Pac.  243.  And  see  Hyde  v.  Minne- 
sota, D.  &  P.  R.  Co. 

Nor  are  noise,  smoke,  and  dust,  and  other 
inconveniences  and  discomforts  which  must 
be  borne  by  the  general  public,  occasioned 
by  the  operation  of  a  railroad  in  the  street, 
recoverable  under  a  constitutional  provision 
that  property  shall  not  be  taken,  "injured, 
or  destroyed"  without  compensation.  Wil- 
lock  V.  Beaver  Valley  R.  Co.  222  Pa.  690, 
72  Atl.  237,  s.  c.  on  subsequent  appeal,  229 
Pa.  526,  79  Atl.  138. 

Nor  can  there  be  any  recovery  under  such 
a  provision,  for  noise,  vibration,  and  dirt 
from  the  operation  of  a  railroad.  Wunder- 
Heh  Y.  Pennsylvania  R.  Co.  223  Pa.  114, 
72  Atl.  247. 
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Generally  as  to  the  right  of  an  abutter 
to  compensation  for  railroads  in  streets,  see 
note  to  Rasch  v.  Nassau  Electric  R.  Co.  36 
L.R.A.(N.S.)  673,  and  especially  with  refer- 
ence to  the  effect  of  a  constitutional  pro- 
vision against  "damaging"  property,  and 
special  injuries,  on  pages  741  et  seq.  of  that 
note. 

It  is  to  be  observed  that  neither  the  pres- 
ent note  nor  the  one  which  it  supplements 
deals  with  the  question  whether  an  allow- 
ance may  be  made  for  damages  of  the  kind 
under  consideration,  in  condemnation  pro- 
ceedings where  part  of  the  property  has 
been  teken.  In  this  connection,  see  note  to 
Idaho  &  W.  R.  Co.  v.  Columbia  Conference, 
38  L.R.A.(N.S.)  497,  as  to  allowance  for 
noise  in  proceedings  to  condemn  a  railroad 
right  of  way. 

Nor  do  these  notes  deal  with  the  right 
to  recover  such  damages  on  the  ground  of 
nuisance.  In  that  connection,  see  note  to 
Ferrcll  v.  Chesapeake  &  O.  R.  Co.  32  L.RA. 
(N.S.)  371,  as  to  the  liability  of  a  rail- 
road company  for  creating  a  nuisance,  in 
connection  with  the  note  to  Louisville  &  N. 
Terminal  Co.  v.  Lellyett,  1  L.R.A.(N.S.) 
49,  as  to  the  effect  of  legislative  authority 
upon  liability  for  private  nuisance. 

As  to  ri^t  of  property  owner  whose 
means  of  access  from  one  direction  is  shut 
off  or  interfered  with  by  closing  of  adjoin- 
ing street  or  portion  of  street  upon  which 
he  is  situated,  see  notes  to  Hyde  v.  Fall 
River,  2  L.R.A.(N.S.)  269;  Newark  v.  Hatt, 
30  L.R.A.(N.S.)  637. 

G.  H.  P. 
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9  S.  E.  1078;  New  Orleans,  Ft.  J.  &  G.  I. 
R.  Co.  v.  Barton,  43  La.  Ann.  171,  9  So. 
19;  Carroll  v.  Wisconsin  C.  R  Co.  40  Minn. 
168,  41  N.  W.  661 ;  Jones  v.  Erie  &  W.  Val- 
ley R.  Co.  151  Pa.  30,  17  L.R.A.  768,  31 
Am.  St.  Rep.  722,  25  Atl.  134. 

IHiitiiig,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  dam- 
ages which  plaintiff  alleged  be  bad  suffered 
through  the  acts  of  defendants.  Upon  the 
trial  before  the  circuit  court  and  jury,  de- 
fendants objected  to  the  introduction  of  any 
evidence  under  the  complaint,  basing  their 
objection  upon  the  ground  that  such  com- 
plaint did  not  state  facts  constituting  a 
cause  of  action.  The  objection  was  sus- 
tained, and  verdict  for  defendants  directed. 
Judgment  having  been  rendered  upon  such 
verdict,  plaintiff  appealed  to  this  court,  and 
in  his  brief  states:  "There  is  but  one 
question  in  this  case.  Plaintiff  contends 
that  he  is  entitled  to  recover  for  incidental 
and  consequential  damages.  Defendant  re- 
sists this  contention,  and  claims  that,  inas- 
much as  the  defendants  constructed  and  are 
operating  their  line  of  railway  upon  their 
own  land,  the  plaintiff,  even  though  dam- 
aged, cannot  recover."  The  cause  has  been 
presented  to  this  court,  both  by  the  briefs 
and  oral  arguments,  as  though  it  were  an 
appeal  from  an  order  sustaining  a  demurrer 
to  the  complaint  when  such  demurrer  had 
been  interposed  before  answer,  and  it  will 
be  so  treated  by  this  court. 

The  facts  which  such  demurrer  would  ad- 
mit are,  in  substance,  as  follows:  Plaintiff 
is  the  owner  of  numerous  lots  in  a  row  of 
blocks  running  east  and  west  within,  but 
at  the  extreme  southern  end  of,  the  city  of 
Aberdeen.  There  is  no  highway  on  the 
south  side  of  such  blocks,  but  there  is  a 
street  along  the  north  side  thereof,  and 
there  are  streets  between  such  blocks,  which 
last-mentioned  streets  originally  extended, 
withput  interruption,  to  the  north  through 
said  city.  The  defendants  acquired  the  row 
of  bloclm  next  north  of  the  row  where  plain- 
tiff's property  is  situate,  and,  entering  said 
city  from  the  southeast  with  their  right  of 
way,  defendants  entered  upon  such  row  of 
blocks  acquired  by  them,  and  used  the  same 
for  a  railroad  right  of  way  running  westerly 
across  the  south  end  of  such  city.  Defend- 
ants used  no  part  of  the  street  adjoining 
plaintiff's  property  on  the  north,  but  did 
cross  all  the  streets  running  north  from 
plaintiff's  property,  and  closed  two  of  such 
streets  where  the  same  crossed  their  right 
of  way.  There  were  at  least  two  streets 
east  of,  and  parallel  to,  and  two  streets 
west  of  and  parallel  to,  those  closed,  which 
were  not  closed  by  such  right  of  way,  and 
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fthe  street  running  east  and  west  along  the 
north  side  of  plaintiff's  property  connected 
with  all  of  said  open  streets.  It  does  not 
appear  that  there  are  any  structures  upon 
plaintiff's  property.  The  defendants  have 
constructed  a  line  of  railroad,  depot 
grounds,  coal  bins,  water  tanks,  depot,  and 
engine  house  upon  the  row  of  blocks  owned 
by  them;  their  exact  location  as  relates  to 
the  property  of  plaintiff  not  appearing. 

This  is  not  an  action  asking  equitable 
relief  by  way  of  injunction;  and,  while  the 
plaintiff,  in  one  paragraph  of  his  complaint, 
has  set  forth  many  sources  of  alleged  in- 
jury, the  only  allegation  of  said  complaint 
upon  which  he  predicates  his  claim  for 
money  damages  are  those  found  in  para- 
graph XI.  of  such  complaint.  We  must 
therefore  disregard  all  sudh  scatters  as  are 
not  pleaded  as  grounds  for  the  recovery  of 
the  judgment  asked  for,  Paragraph  XI.  of 
the  complaint  reads  as  follows:  *'That  the 
defendants  are  now  operating  said  system 
of  railway  and  running  trains  along  the 
tracks  of  the  same,  and  are  using  all  of  the 
space  between  Eleventh  and  Twelfth  avenues 
as  aforesaid,  as  switch  yards  and  depot 
grounds ;  that  First  street  and  Second  street 
have  been  closed  to  travel  by  the  defend- 
ants, and  no  crossings  are  maintained  over 
and  across  the  switch  yards  and.  depot 
grounds  of  the  defendants  at  First  and 
Second  streets,  and  that,  by  reason  of  the 
location,  construction,  operation,  and  main- 
tenance by  said  railway  company  of  said 
line  of  railway,  and  the  closing  and  cross- 
ing of  said  streets,  as  aforesaid,  and  the 
continuous  operation  of  trains  over  and 
across  the  streets  aforesaid,  north  and  east 
of  the  property  of  the  plaintiff,  and  by 
reason  of  the  smoke,  dust,  noise,  and  tremb- 
ling pf  the  earth  occasioned  by  the  opera- 
tion of  the  trains  of  the  defendants,  and 
the  location  of  the  depot  and  roundhouse 
across  or  over  the  streets  leading'  from 
plaintiff's  property  to  the  city  proper,  the 
plaintiff  has  been  damaged  in  the  sum  of 
fifteen  thousand  ($15,000)  dollars.  Where- 
fore, plaintiff  demands  judgment  sgainst 
the  defendants  for  the  sum  of  fifteen  thou- 
sand ($15,000)  dollars,  besides  the  costs 
and  disbursements  of  this  action."  It  will 
thus  be  seen  that  plaintiff's  claim  for  dam- 
ages is  based  upon  the  location,  construc- 
tion, maintenance  and  operation  of  the  line 
of  road  and  switch  yards,  such  operation 
causing  smoke,  dust,  noise,  and  trembling 
of  the  earth,  and  upon  the  closing  of  the 
streets  to  the  north  of,  but  not  adjacent 
to,  plaintiff's  property. 

We  shall  not  attempt  to  harmonize  the 
views  advanced  in  the  almost  numberless 
decisions  wherein  the  questions  presented  by 
this  appeal  have  been  discussed.     All  that 
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m  shall  Btrive  to  do  is  to  call  attention  to 
what  we  deem  certain  basic  propositions 
which  seem  to  have  been  frequently  rejected 
or  overlooked,  and  then  determine  the  prin- 
ciples that  should  control  under  the  facts- 
presented  bjT  the  complaint.  From  the  read- 
ing of  appellant's  brief,  it  is  apparent  that 
he  bases  his  right  of  recovery  upon  the  use 
of  the  words  "or  damaged"  in  §  13,  art. 
6,  of  the  Constitution  of  this  state,  which 
section  reads:  "Private  property  shall  not 
be  taken  for  public  use,  or  damaged,  with- 
out just  compensation  as  determined  by 
a  jury,  which  shall  be  paid  as  soon  as 
it  can  be  ascertained  and  before  possession 
is  taken.  .  .  ."  From  the  reading  of 
many  of  the  decisions,  it  would  seem  that 
the  courts  have  frequently  held  that  the 
right  of  action  to  recover  damages  rested 
upon  constitutional  provisions  similar  to 
the  above.  Such  holdings  are  certainly  er- 
roneous. We  would  cite  the  reader  hereof 
to  the  excellent  discussion  found  in  a  case 
from  a  state  having  no  constitutional  pro- 
vision whatsoever,  and  would  like  to  quote 
the  opinion  in  full  if  space  permitted.  Sta- 
ton  V.  Norfolk  &  C.  R.  Co.  Ill  N.  C.  278, 
17  L.R^.  838,  16  S.  E.  181.  See  also  notes 
in  17  L.R.A.  838-842. 

The  history  of  the  right  to  recover  for  the 
taking  or  damaging  of  property  under  the 
power  of  eminent  domain,  like  the  history 
of  such  power  itself,  extends  back  long  prior 
to  our  Constitutions,  either  Federal  or  state. 
The  power  of  eminent  domain  is  an  inher- 
ent right  vested  in  sovereignty  as  a  neces- 
sary attribute  thereof;  but  long  before  the 
founding  of  the  American  Colonies  it  had 
become  thoroughly  established,  as  part  of 
the  English  law,  that  it  was  unlawful  to 
take  the  property  of  an  individual  for  even 
a  public  use  without  making  due  compensa- 
tion therefor.  The  taking  of  private  prop- 
erty without  compensation  must  have  been 
especially  repugnant  to  a  people  such  as 
those  who  founded  our  present  government, 
— ^the  very  comer  stone  of  which  is  the 
equality  of  man  before  the  law.  We  find 
that  some  of  the  courts  have  held  that,  even 
where  there  was  no  constitutional  inhibi- 
tion, the  legislature  had  no  power  to  take 
private  property  for  public  use  without  just 
compensation.  See  cases  cited  in  the  Staton 
Case,  supra.  The  framers  of  the  Federal 
Constitution  did  not  even  think  it  necessary 
to  place  therein  any  guaranty  of  this  rierht 
to  recover  damages,  thus  showing  that  this 
right  was  fully  recognized.  The  guaranty 
will  be  found  in  the  5th  Amendment.  Very 
few  of  the  Colonies  had  any  such  guaranty 
in  their  fundamental  laws,  and  most  of 
them  had  none  until  long  after  statehood, 
while  one.  North  Carolina,  has  never  seen 
fit  to  place  such  a  guaranty  in  her  Constitu- 
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tion.  Sooner  or  later  the  sovereign  author- 
ity, the  people,  protected  themselves  from 
any  attempt  upon  the  part  of  their  legis- 
latures to  deprive  them  of  their  right  to 
recompense,  by  enacting  the  several  consti- 
tutional provisions  now  in  force.  In  the 
early  days  these  constitutional  provisions 
only  guaranteed  reimbursement  in  case  of 
a  "taking**  of  property,  and  the  result  was 
that  some  of  the  courts,  construing  the  word 
"property"  in  its  narrow  sense  as  the 
"thing**  owned,  rather  than  giving  to  it  the 
broader  and  truer  meaning  of  "the  exclu- 
sive right  to  possess,  enjoy,  and  dispose  of 
a  thing"  (Webster's  New  Int.  Diet.),  held 
that  there  was  no  provision  against  the 
mere  "damaging**  of  the  thing  which  was 
the  subject  of  property,  but  that  one  could 
recover  only  when  there  was  an  actual  "tak- 
ing of  the  thing."  ^ee  Thompson  v.  Andros- 
coggin River  Improv.  Co.  64  N.  H.  545, 
and  case  of  Eaton  v.  Boston,  C.  &  M.  R. 
Co.  61  N.  H.  604,  12  Am.  Rep.  147,  wherein, 
as  well  as  in  the  Staton  Case,  supra,  clear 
discussions  of  the  results  flowing  from  the 
misconstruction  of  the  word  "property**  are 
found. 

The  cases  holding  to  this  narrow  construc- 
tion of  the  word  "property,"  and  holding 
that  no  recovery  could  be  had  under  a  con- 
stitutional provision  guarantying  recom- 
pense only  where  there  had  been  a  "taking" 
of  the  thing,  were  clearly  in  error,  both  in 
giving  too  narrow  a  meaning  to  the  word 
"property,"  and  also  in  holding  that  the 
right  of  recovery  rested  upon  the  Constitu- 
tion rather  than  upon  the  common  law  or 
upon  an  inherent  right  superior  to  any  leg- 
islative enactment.  The  result  of  these  de- 
cisions was  that  many  of  the  states  amend- 
ed their  Constitutions  by  inserting  therein 
the  words  "or  damaged,**  or  equivalent 
words,  making  them  read,  in  effect,  the 
same  as  the  provision  of  our  Constitution 
above  quoted.  The  fact,  however,  remains, 
that  the  right  to  recover  damages,  whether 
the  injury  flows  from  a  "taking**  or  a  "dam- 
aging** of  the  property,  is  a  right  not  com- 
ing from  the  Constitution;  the  only  effects 
of  the  constitutional  provisions  being  to 
prevent  the  l^islatures  from  depriving  the 
people  of  such  right,  and  granting  the  right, 
under  Constitutions  such  as  ours,  of  pre- 
venting the  "taking**  or  "damaging"  until 
the  recompense  is  made.  We  think  there 
can  be  no  question  but  that  the  including 
of  the  words  "or  damaged"  does  not  broad- 
en the  effect  of  the  constitutional  provision 
over  what  it  would  be  were  the  wotd  "tak- 
en" alone  used  and  the  word  "property" 
given  its  broad  meaning,  as  given  to  it  in 
the  New  Hampshire  cases,  supra,  and  that 
the  including  of  such  words  does  not  extend 
the  right  of  recovery  to  include  that  for  any 
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injury  for  which  damages  could  not  have 
been  recovered  at  common  law. 

We  must  never  lose  sight  of  the  fact 
that  the  question  of  negligence  has  nothing 
whatever  to  do  with  the  question  of  right 
to  recover  damages,  where  such  damages 
have  resulted  from  the  exercise  of  the  pow- 
er of  eminent  domain.  The  delegating  to  a 
person  or  corporation  of  the  power  of  emi- 
nent domain  can  never  in  any  manner  ab- 
solve the  person  or  corporation  exercising 
such  powers  from  liability  for  any  negli- 
gence on  his  or  its  part,  either  in  the  exer- 
cise of  such  power  or  in  the  carrying  on  of 
any  enterprise  after  the  exercise  of  such 
power;  and  any  action  for  damages  result- 
ing from  negligence  can  in  no  manner  raise 
any  question  based  upon  the  exercise  of  the 
power  of  eminent  domain,  whether  such  ac- 
tion be  brought  prior  to  an  alleged  exercise 
of  the  power  or  afterwards.  The  damages 
to  be  recompensed  for  under  the  law  of 
eminent  domain  are,  from  the  very  necessity 
of  things,  only  those  flowing  from  injuries 
that  cannot  reasonably  be  avoided  even  by 
the  use  of  due  care  in  the  exercise  of  the 
power  of  eminent  domain,  and  are,  ordinari- 
ly, only  such  as  could  be  anticipated  by  a 
jury  in  the  trial  of  an  action  brought  be- 
fore the  "damage"  had  taken  place.  In  the 
case  at  bar  there  is  no  plea  of  negligence. 
Therefore  no  question  of  negligence  on  the 
part  of  defendants  is  before  us,  and  we 
must  presume  that  defendants  acted  with 
all  due  care  in  everything  pertaining  to  the 
matters  complained  of. 

Not  only  is  the  question  of  negligence 
entirely  foreign  to  the  law  of  eminent  do- 
main, but  the  laws  pertaining  to  private 
nuisances  and  to  damages  flowing  therefrom 
are  in  no  manner  affected  by  the  question  of 
eminent  domain.  It  seems  inconceivable 
that  it  could  ever  be  claimed  that,  when  the 
state  delegates  to  a  private  person  or  cor- 
poration the  right  to  take  or  damage  prop- 
erty under  the  law  of  eminent  domain,  it 
does  more  than  to  declare  that  lawful  which 
otherwise  would  be  unlawful,  perchance 
render  that  not  a  public  nuisance  which 
otherwise  would  be  one,  leaving  he  or  it,  in 
so  far  as  the  taking  or  damaging  of  property 
may  Infringe  upon  the  superior  rights  of 
the  owners,  liable  to  compensate  for  all 
damapfcs  flowing  from  the  injury  suffered; 
yet  it  is  stated  by  some  courts  that,  by  giv- 
ing to  a  corporation  the  right  of  eminent  do- 
main for  the  purpose  of  carrying  on  some 
enterprise,  such  enterprise  cannot  be  held 
to  be  a  private  nuisance.  This  is  clearly 
wrong.  Any  enterprise  which  would  be  a 
private  nuisance  when  separated  from  the 
power  of  eminent  domain  will  be  exactly  the 
same  private  nuisance  if  conducted  by  a 
person  vested  with  the  right  to  exercise 
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such  power  of  eminent  domain.  To  illus- 
trate: An  abbatoir,  when  located  near  a 
dwelling  house,  must  be  conceded  to  be  a 
private  nuisance.  If  by  statute  a  party  be 
given  the  right  to  condemn  and  take  or 
damage  property  to  use  as  the  site  for  an 
abattoir,  such  abattoir  properly  conducted 
would  not  be  a  public  nuisance,  yet,  if  lo- 
cated in  a  residence  district,  it  would  be 
a  private  nuisance,  and  any  party  injured 
thereby  could  recover  damage  for  such  pri- 
vate injury,  and,  under  the  Constitution, 
the  taking  of  property  for  such  abattoir  and 
the  erection  theroef  could  be  restrained  un- 
til compensation  for  the  taking  and  damag- 
ing were  paid,  which  compensation,  so  far 
as  compensation  for  the  "damaging"  of 
property  was  concerned,  would  be  limited 
to  the  amount  of  injury  which  the  owner 
of  the  property  would  suffer  from  the  car- 
rying on  of  the  enterprise  with  due  care. 
The  payment  of  such  damages  would  ab- 
solve him  from  further  liability  only  so  long 
as  he  should  run  his  plant  with  due  care. 
It  is  undoubtedly  true  that  it  very  seldom 
happens  that  any  statute  ever  author  isses, 
under  the  power  of  eminent  domain,  the  do- 
ing of  that  which  is  of  necessity  a  nuisance 
per  86  regardless  of  its  situs;  therefore  sel- 
dom any  question  of  nuisance  necessarily 
arises  from  the  exercise  of  the  power  of 
eminent  domain,  and  such  question  ordi- 
narily arises  only  when  an  enterprise,  not 
necessarily  a  nuisance  is,  under  the  power  of 
eminent  domain,  located  where,  owing  to 
its  proximity  to  some  particular  property, 
it  becomes  a  nuisance  as  to  such  property. 
It  must  be  conceded,  and  the  authorities 
universally  so  hold,  that  a  railroad,  when 
properly  operated,  is  not  ordinarily  a  nui- 
sance, and  that  it  can  only  becoeme  a  pri- 
vate nuisance  when  improperly  or  negligent- 
ly operated,  a  question  not  before  us  in  thia 
case,  or  when,  though  properly  operated, 
yet,  owing  to  its  peculiar  location,  it  in- 
fringes upon  some  right  which  an  individual 
has  separate  and  distinct  from  the  rights 
of  the  public  in  general.  Railroads  are  ab- 
solute necessities.  At  the  present  day  the 
very  existence  of  a  city  often  depends  up- 
on them.  Their  work  is  such  that  it  is 
necessary  for  them  to  get  as  close  to  the 
centers  of  business  as  possible,  not  only 
for  their  own  welfare,  but  for  the  public 
good.  One  who  buys  land  in  a  city  usually 
hopes  that  its  railroad  facilities  will  in- 
crease, thus  causing  the  city  to  grow  and 
his  land  to  enhance  in  value.  This  hope  is 
usually  in  the  breast  of  every  person  who 
has  chosen  city  in  preference  to  country 
life.  Connected  with  its  advantages  come 
its  disadvantages.  One  may  be  called  upon 
to  part  with  his  property  for  the  public 
benefit.    Streets  used  by  him  may  be  closed. 
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He  may  reside  in  the  vicinity  of  the  right 
of  way  and  be  disturbed  by  the  noise  of 
moving  trains,  and  by  the  contamination 
of  the  air  caused  by  the  smoke  and  ga^es 
therefrom;  but  these  are  but  things  which 
must  necessarily  be  borne  in  exchange  for 
the  benefits.  Of  course,  if  the  trains  are 
negligently  run,  a  railway  may  become  both 
a  private  and  a  public  nuisance,  and  holden 
as  such.  A  railway  company  may  so  locate 
its  roundhouse  that  it  may  become  a  nui- 
sance to  the  adjoining  property  holders,  but 
the  question  of  nuisance  will  depend  not 
only  upon  the  location  of  the  roundhouse, 
but  frequently  upon  the  question  of  negli- 
gence in  its  conduct,  and  often  upon  the  na- 
teire  of  the  adjoining  property.  A  railroad 
nnust  respond  in  damages  if  it  cuts  off  one's 
access  to  his  property  in  any  direction,  but 
it  does  not  necessarily  follow  that  it  cannot 
destroy  a  privilege  of  traveling  certain 
streets  distant  from  the  property  of  such 
party.  A  railroad  cannot  dump  cinders 
upon  the  land  of  another,  thus  injuring  it, 
nor  can  it  allow  its  engine  to  blow  steam 
across  the  land  of  others.  It  follows  that  a 
railway  must  condemn  sufficient  land  so 
that  steam  from  its  engines  and  cinders 
from  its  furnaces  will  not  cause  physical 
injuries  to  persons  or  property  off  the  right 
of  way. 

Wliat,  then,  is  included  in  the  word 
"damaged"  as  it  is  used  in  the  above-quoted 
section  of  our  Constitution?  In  the  use  of 
the  terms  "damage"  or  "damaged,"  as  we 
have  used  them  herein,  we  have  had  in 
mind  only  legal  damage,  and  certainly  it 
was  in  that  sense  that  the  word  "damaged" 
was  used  in  the  Constitution  and  in  our 
various  statutes.  Those  Constitutions 
which  use  the  term  "or  injured"  where 
ours  uses  the  term  "or  damaged"  are  more 
exact  in  the  use  of  language.  One  thing 
that  has  often  led  to  confusion  is  in  not 
distinguishing  clearly  between  "injury"  and 
"damage,"  and  in  the  careless  use  of  the 
one  term  where  the  other  should  have  been 
used.  A  person  cannot  be  injured  unless 
he  has  been  wronged,  and  he  cannot  be 
wronged  unless  some  right  is  infringed. 
Legal  damage  is  the  loss  or  detriment 
caused  by  the  injury,  the  wrong, — ^the  in- 
fringement of  some  right  vested  in  one. 
Moreover,  one  is  not  wronged,  though  he 
may  have  suffered  damages,  unless  he  has 
suffered  the  infringement  of  some  right  vest- 
ed in  him  which  right  is  superior  to  the 
right  vested  in  the  party  causing  the  dam- 
age, upon  which  right  such  other  party  de- 
fends against  the  consequence  of  his  own 
acts.  It  therefore  follows  that,  if  a  person 
desiring  to  enjoy  the  property  of  which  he 
may  be  possessed  makes  a  iise  of  the  sub- 
ject thereof,  which  use  is,  under  all  the 
40  LJt.A.(N.S.) 


surrounding  circumstances,  a  reasonable 
use  thereof,  not  infringing  in  any  manner 
upon  any  superior  rights  of  another',  he 
cannot,  by  such  use,  have  wronged  any  other 
party,  and  cannot  be  holden  for  any  damages 
suffered  by  any  other  person,  though  such 
damages  flowed  from  such  exercise  of  his 
right  of  property.  I  may  be  a  merchant 
and  have  a  lucrative  business  establislied. 
Another  party  may  start  a  business,  and  by 
fair  competition  destroy  my  business,  yet 
I  cannot  recover  the  damage  suffered  be- 
cause I  have  suffered  no  legal  injury.  A 
party  may  have  had  a  ferry  across  the  river 
at  Pierre,  and  have  been  earning  good  re- 
turns therefrom  prior  to  the  time  wlien  the  , 
bridge  was  built  across  the  river.  The 
building  of  the  bridge  may  have  destroyed 
the  business  of  the  ferryman,  but  he  can- 
not recover  from  the  bridge  company  for 
the  injuries  suffered.  A  man  may  have  a 
low  building,  with  windows  on  all  sides. 
The  owners  of  adjacent  land  may  erect  sky- 
scrapers on  three  sides,  cutting  off  largely 
the  light  and  air  before  enjoyed,  and  the 
building  may  be  practically  ruined  in  value, 
yet  there  is  no  right  of  action  to  recover 
the  damage,  as  there  has  been  no  wrong, — 
no  legal  injury  has  been  inflicted.  A  person 
may  erect  a  factory  on  the  lot  adjoining 
one's  residence,  and,  while  the  operation  of 
such  factory  may  not  be  a  nuisance,  yet 
the  fact  that  there  is  a  factory  there  may 
destroy  the  value  of  the  residence  as  such. 
There  is  no  redress,  as  there  is  no  wrong  to 
redress,  though  the  damage  may  be  great 
in  dollars  and  cents.  Mohawk  Bridge  Co. 
V.  Utica  k  S.  R.  Co.  6  Paige,  555;  Borden- 
town  &  S.  A.  Tump.  Road  v.  Camden  &  A. 
R.  &  Transp.  Co.  17  N.  J.  L.  314. 

So  in  the  case  at  bar,  conceding  that  the 
plaintiff  has  been  damaged  in  the  sum  of 
$15,000,  the  question  is:  Does  it  appear 
from  the  allegations  of  the  complaint  that 
such  damages  flow  from  an  infringement  of  a 
superior  right  vested  in  plaintiff,  from  what, 
under  the  surrounding  circumstances,  was 
an  unreasonable  use  by  defendants  of  their 
property,  from  a  legal  injury,  or  do  they 
flow  from  acts  on  the  part  of  defendants 
which  in  no  manner  constitute  a  wrong — a 
legal  injury — to  plaintiff.  Must  one  to 
whom  is  given  the  power  to  take  or  damage 
property  under  the  right  of  eminent  domain 
respond  for  damages  of  a  kind  other  than 
those  any  other  person  would  be  liable  for? 
If  the  power  of  eminent  domain  was  not 
given  to  a  railway  company,  and  such  a 
company  should  acquire  property  by  pur- 
chase, and  should  operate  a  railway  there- 
on, operating  it  in  a  manner  not  rendering 
it  a  nuisance  to  the  adjoining  property, 
should  the  owners  of  such  adjoining  prop- 
erty have  any  greater  or  less  right  to  re- 
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cover  damage  because  of  the  lack  of  power 
of  eminent  domain?  Can  the  other  party 
be  more  wronged  in  the  one  case  than  in  the 
other?  Certainly  a  railway  company  is  in 
no  worse  position,  so  far  as  its  duty  to 
respond  for  damages  inflicted  upon  others  is 
concerned,  because  to  it  is  given  the  power 
of  eminent  domain,  and  it  obtains  its  right 
of  way  through  the  exercise  of  such  power. 
The  power  of  eminent  domain  vested  in  a 
private  person  or  corporation  in  no  man- 
ner lessens  or  increases  its  rights  and  lia- 
bilities in  regard  to  payment  of  damages 
suffered  by  another  through  the  exercise  of 
Bucli  power,  from  what  tliey  would  be  if  it 
took  or  damaged  property  without  the  exer- 
cise of  such  power,  except  that,  for  the  tak- 
ing or  damaging,  it  may  be  required  to  re- 
spond before  it  does  the  taking  or  damag- 
ing. 

In  its  last  analysis,  the  question  of 
whether  there  is  an  infringement  of  a  pri- 
vate right,  giving  rise  to  an  action  to  re- 
cover for  "damaging''  property,  resolves  it- 
self into  the  one  question:  Did  the  party 
complained  of  so  conduct  its  own  business, 
as,  under  the  circumstances,  to  constitute 
the  exercise  of  its  property  rights  a  reason- 
able exercise  thereof,  and  thus  comply  with 
the  maxim,  Sio  uiere  tuo  ut  alienum  non 
la  das  f  In  determining  this, — in  fact,  the 
sole  question  before  us  in  this  case, — ^we 
may  discard  as  absolutely  immaterial  the 
existence  of  the  power  of  eminent  domain. 
Considering  now  the  allegations  ef  the 
complaint,  we  find  the  alleged  sources  of 
damage  divisible  into  two  classes:  (1) 
Those  resulting  from  the  operation  of  the 
trains;  (2)  those  resulting  from  the  clos- 
ing of  two  streets.  We  will  consider  the 
two  separately. 

There  being  no  allegation  of  negligence 
on  the  part  of  the  defendants  in  the  manage- 
ment of  their  trains,  and  the  location  and 
operation  of  a  railroad  not  being  a  nuisance 
per  «e,  it  cannot  be  presumed  that  the  con- 
ditions and  circumstances  surrounding  the 
establishment  and  operation  of  defendants' 
business  were  such  that  such  esta,blishment 
and  operation  were  an  unreasonable  use  of 
defendants'  property  and  property  rights 
and  tliuB  converted  into  a  nuisance  what 
otherwise  would  not  be  one.  Neither  does 
the  mere  allegation  that  plaintiff  has  suf- 
fered damage  suflicc,  as  such  damage  may 
have  resulted  fro^n  a  use  by  defendants  of 
their  property  and  property  rights  which 
use  was  perfectly  reasonable.  Let  it  not  be 
inferred  tliat  we  hold  that  there  could  be 
no  liability  on  the  part  of  defendants.  We 
have  already  mentioned  some  unreasonable 
uses  of  railroad  property  and  unreasonable 
ma*nagement  thereof,  and  we  fully  agree 
with  the  decision  of  the  court  in  Baltimore 
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&  P.  R.  Ce.  ▼.  Fifth  Baptist  Church,  108 
U.  S.  317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep. 
719,  cited  by  defendants;  but  the  allegations 
in  the  case  at  bar  wholly  fail  to  set  forth 
facts  bringing  this  case  in  analogy  with  the 
facts  in  that  case.  Plaintiff  would  have  the 
right  to  erect  upon  his  land,  as  would  also 
tliose  of  whom  defendants  purchased  their 
right  of  way,  a  factory  which,  even  if 
properly  managed,  might  produce  smoke, 
noise,  and  a  trembling  of  the  earth,  annoy- 
ing to  the  occupants  of  adjoining  property 
and  destructive  of  the  value  thereof,  and 
yet  the  operating  of  such  factory  might  be, 
under  the  circumstances,  a  perfectly  rea- 
sonable use  of  property  and  rights  therein. 
The  nearest  approach  to  an  allegation  suffi- 
cient to  show  an  unreasonable  use  by  de- 
fendants of  their  property  rights  is  the  al- 
legation as  to  the  "trembling  of  the  earth 
occasioned  by  the  operation  of  the  trains." 
There  is  absolutely  nothing  to  show  that 
such  "trembling"  waa  of  a  nature  or  degree 
to  be  dangerous  to  any  structure  that  had 
been  or  might  be  erected  upon  plaintiff's 
land.  There  should  be  sufficient  to  show 
that  the  "trembling"  is  such  that  works  an 
injury  to  plaintiff  by  injuring  his  property. 
Any  other  "trembling"  must  be  classed 
with  noise  and  smoke  resulting  from  a 
reasonable  use  of  property. 

As  regards  the  closing  of  the  streets,  it 
matters  not  how  they  were  closed,  whether 
by  location  of  depot  and  roundhouse  there- 
on, or  in  some  other  manner.  They  were 
closed,  and  the  damage,  if  any,  flowing  from 
such  closing,  would  be  the  same,  regardless 
of  how  or  by  whom  closed.  The  authorities 
are  in  hopeless  conflict  upon  the  question  of 
a  railroad's  liability  for  closing  a  street, 
where  the  part  of  street  closed  does  not 
abut  upon  the  land  owned  by  the  party 
claiming  to  be  damaged.  The  great  weight 
of  authority  seems  to  be  that  there  is  no 
liability  in  such  a  case.  It  will  be  found 
that  many  of  the  courts  so  holding  base 
their  decisions  upon  the  wording  of  the 
constitutional  provisions  of  the  particular 
state.  In  that  we  think  they  err,  as  we 
believe,  as  hereinbefore  stated,  thdt  the 
right  to  recover  damages  resulting  from 
an  exercise  of  the  power  of  eminent  domain 
is  not  based  upon  the  Constitution,  though 
it  may  be  limited  thereby. 

While  a  railway  company  has  the  im- 
plied right,  under  the  power  of  eminent 
domain,  to  cross  a  public  highway  with  its 
right  of  way,  and  thus  impose  a  further 
public  use  upon  that  part  of  the  highway, — 
I  a  use  that  must  necessarily  interfere  to 
some  extent  with  its  iise  for  other  highway 
purposes, — there  is  no  such  implied  right 
to  vacate  and  close  any  part  of  a  highway, 
upon  the  pretext  that  it  is  needed,  for  rail- 
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way  purpoees;  and  any  tuch  closing  would 
constitute  a  public  nuisance,  and  be  punish- 
able as  such. 

It  follows  that  we  must  presume,  there 
being  no  allegation  to  the  contrary,  that  the 
defendants  did  not  commit  a  criminal  of- 
fense, and  that  the  parts  of  the  streets 
closed  had  been  vacated  by  the  duly  quali- 
fied municipal  body  of  the  city  of  Aber- 
deen. 

We  note  this  fact  for  the  reason  that, 
in  at  least  one  case,  it  has  been  intimated 
there  might  be  a  claim  for  damages  against 
a  railway  company  if  the  street  had  not 
been  duly  vacated,  where  there  would  be 
none  if  it  had  been  vacated  at  the  request 
of  the  railway  company.  Harrington  ▼. 
Iowa  C.  R.  Co.  12G  Iowa,  388,  102  N.  W. 
139.  But  we  think  a  holding  to  that 
effect  would  be  error.  If  a  private  right, 
as  distinguished  from  a  public  right,  is 
impaired,  it  is  immaterial,  so  far  as  the 
question  of  private  damage  is  concerned, 
whether  the  injury,  if  any,  was  inflicted 
under  a  rightful  exercise  of  the  power  of 
eminent  domain,  thus  eliminating  the  ques- 
tion of  public  nuisance,  or  whether  the  in- 
jury came  through  the  wrongful  act  of 
the  other  party;  nor  is  it  material  whether 
the  injury  was  inflicted  to  further  a  public 
purpose  or  to  further  a  private  purpose. 
Thus  it  is  immaterial  in  this  case,  in  de- 
termining the  actionable  nature  of  the  dam- 
age, whether  the  damage  was  inflicted  by 
the  dosing  of  the  streets  by  the  city  at 
request  of  defendants,  as  in  case  of  Dantzer 
V.  Indianapolis  Union  R.  Co.  141  Ind.  604, 
34  L.R.A.  760,  60  Am.  St.  Rep.  343,  30 
K.  E.  223,  or  whether  the  closing  was  by 
the  city.  Let  us  suppose  the  two  streets  in 
question  had  been  duly  vacated  by  the 
proper  authorities  prior  to  defendant's  ad- 
vent into  the  city  of  Aberdeen,  and  with 
that  the  situation,  defendants  had  acquired 
these  parts  of  the  former  streets;  would 
their  keeping  the  same  closed  in  any  man- 
ner increase  the  damage  that  plaintiff 
would  have  already  suffered  from  the  clos- 
ing of  the  streets?  Certainly  not.  It  fol- 
lows, then,  that  the  damages  recoverable 
for  the  closing  of  these  streets  is  none  other 
or  greater  than  the  city  of  Aberdeen  it- 
self would  be  liable  for  upon  their  vacation, 
if  vacated  through  proper  action  upon  the 
part  of  such  city. 

Wliat  rights  has  one  in  and  to  the  use 
of  streets?  He  has,  whether  an  owner  of 
the  land  or  not,  whether  a  citizen  or  a 
stranger,  the  right,  in  common  with  the 
rest  of  the  public,  to  travel  all  of  the  pub- 
lic highways,  which  right  may  be  of  great 
convenience  to  him  so  far  as  certain  high- 
ways or  parts  thereof  are  concerned,  but 
of  no  convenience  whatsoever  so  far  as 
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other  highways  are  concerned.  This  is  a 
right  not  in  any  manner  connected  with  the 
ownership  of  land  or  other  subject  of  prop- 
erty, and  cannot  be  held  to  be  in  any  sense 
a  private  property  in  the  highways. 

He  has  the  right,  as  the  owner  of  land, 
to  access  to  such  land  and  to  every  part 
thereof  where  it  abuts  upon  a  highway. 
This  is  a  right  resting  upon  the  ownership 
of  the  subject  of  property,  and  connected 
with  and  appurtenant  to  such  subject  of 
property,  and  is  therefore  a  property  right. 
It  is  a  special  private  right  entirely  distinct 
from  the  public  right,  and  is  one  that  per- 
tains not  only  to  the  part  of  the  highway 
abutting  the  owner's  land,  but  extends  suffi- 
ciently beyond  his  own  premises  as  to  in- 
sure him  reasonable  facilities  for  connec- 
tion with  those  highways  in  which  he  has 
no  special  rights.  Further  than  this  his 
property  rights  do  not  extend,  and  there- 
fore any  interference  with  a  highway  be- 
yond the  point  where  one's  special  rights 
end  is  not  a  "taking  or  damaging"  of  prop- 
erty, and  is  not  the  infringement  of  any 
right  giving  rise  to  action  for  damages. 

The  learned  author  of  Elliott  on  Roads, 
3d  ed.,  at  §  1180,  says:  "The  right  which 
an  abutter  enjoys  as  one  of  the  public, 
and  in  common  with  other  citizens,  is  not 
property  in  such  a  sense  as  to  entitle  him 
to  compensation  on  the  discontinuance  of 
the  road  or  street;  but  with  respect  to 
the  right  which  he  has  in  the  highway  as 
a  means  of  enjoying  the  free  and  con- 
venient use  of  his  abutting  property,  it  is 
radically  different,  for  this  right  is  a 
special  one.  If  this  special  right  is  of 
value, — and  it  is  of  value  if  it  increases  the 
worth  of  his  abutting  premises, — ^then  it 
is  property,  no  matter  whether  it  be  of 
great  or  small  value."  And  at  §  1181 
further  says:  "Owners  of  lands  abutting 
upon  neighboring  streets,  or  upon  other 
parts  of  the  same  street,  at  least  wheii  be- 
yond the  next  cross  street,  are  not,  how-' 
ever,  entitled  to  damages,  notwithstanding 
the  value  of  their  lands  may  be  lessened  by 
its  vacation  or  discontinuance."  One  of  the 
leading  cases  upon  this  question  is  that  of 
Smith  V.  Boston,  7  Cush.  254,  wherein  the 
opinion  was  written  by  Chief  Justice  Shaw. 
What  he  said  therein  seems  peculiarly 
applicable  to  the  facts  alleged  in  the  com- 
plaint therein:  "The  inconvenience  of  the 
petitioner  is  experienced  by  him  in  common 
with  all  the  rest  of  the  members  of  the 
community.  He  may  feel  it  more,  in  conse- 
quence of  the  proximity  of  his  lots  and 
buildings;  still  it  is  a  damage  of  like  kind, 
and  not  in  its  nature  peculiar;^  specific. 
The  creation  of  a  public  nuisaficeiby  pla- 
cing an  obstruction  in  a  high\<^ay  can  only 
be  punished   and   suppressed  by   a  public 
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prosecution;  and  though  a  man  who  livea 
near  it,  and  has  occasion  to  pass  it  daily, 
suffers  a  damage  altogether  greater  than 
one  who  lives  at  a  distance,  he  can  have  no 
private  action,  because  in  its  nature  it  is 
common  and  public.  But  if  he  suffers  a 
peculiar  and  special  damage,  not  common 
to  the  public, — ^as  by  driving  upon  such 
an  obstruction  in  the  night,  and  injuring 
his  horse, — he  may  have  his  private  action 
against  the  party  who  placed  it  there.  The 
damage  complained  of  in  this  case,  though 
it  may  be  greater  in  degree,  in  consequence 
of  the  proximity  of  the  petitioner's  estates, 
does  not  differ  in  kind  from  that  of  any 
other  members  of  the  conununity  who 
would  have  had  occasion  more  or  less  fre- 
quently to  pass  over  the  discontinued  high- 
way. The  petitioner  has  free  access  to  all 
his  lots  by  public  streets.  The  burden  of 
his  complaint,  therefore,  is  that  in  going 
to  some  of  his  houses  in  some  directions 
he  may  be  obliged  to  go  somewhat  further 
than  he  otherwise  would.  So  must  the  in- 
habitant of  the  south  end  of  the  city,  or 
the  citizens  of  other  towns,  with  their 
teams  or  carriages,  who  would  have  had 
a  right  to  use  the  discontinued  way.  Upon 
the  question  of  public  convenience,  it  is 
the  province  of  the  mayor  and  aldermen, 
upon  a  balance  of  all  considerations  bear- 
ing upon  it,  to  decide.  It  is  not  to  be  pre- 
sumed that  they  will  discontinue  a  high- 
way once  laid  out,  unless  the  consider- 
ations in  favor  of  the  discontinuance  de- 
cidedly preponderate."  This  subject  is 
most  fully  treated  in  the  case  of  Dantzer 
V.  Indianapolis  Union  R.  Co.  siipra,  in 
which  will  be  found  a  review  of  manv  other 
cases.  We  will  also  cite  Davis  v.  Hamp- 
shire County,  163  Mass.  218,  11  L.R.A.  750, 
26  N.  E.  848;  Cram  v.  Laconia,  71  N.  H. 
41,  67  L.R.A.  282,  61  Atl.  636;  Long  v. 
Wilson,  119  Iowa,  267,  60  L.R.A.  720,  97 
Am.  St.  Rep.  316,  93  N.  W.  282 ;  O'Brien  v. 
Central  Iron  &  Steel  Co.  158  Ind.  218,  67 
L.R.A.  508,  92  Am.  St.  Rep.  305,.  63  N.  E. 
302;  Borghart  v.  Cedar  Rapids,  126  Iowa, 
313,  68  L.R.A.  306,  101  N.  W.  1120;  Aldrich 
▼.  Metropolitan  West  Side  Elev.  R.  Co.  195 
111.  450,  57  L.R.A.  237,  63  N.  E.  156. 

The  latter  case,  decided  in  1902,  seems  to 
be  a  leading  case  upon  the  subject,  and  di- 
rectly in  point  in  the  case  at  bar.  It  ap- 
pears from  the  statement  of  facts  in  that 
case  that  in  1888  the  plaintiff  owned  two 
lots  fronting  on  Ashland  boulevard,  in  Chi- 
cago, and  erected  thereon  an  expensive 
apartment  building.  In  1802  the  defendant 
obtained,  by  purchase  and  condemnation 
proceedings,  a  right  of  way  through  the 
same  block,  and  located  and  constructed  on 
said  right  of  way,  north  of  said  premises. 
an  elevated  electric  railway,  and  that  since 
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1895  it  has  run  its  cars  on  said  railway, 
propelled  by  electricity,  crossing  Ashland 
boulevard  31  feet  north  of  plaintiff's  build- 
ing.  To  recover  damages  to  her  property 
caused  by  the  construction  and  operation  of 
defendant's  road,  the  plaintiff  brought  this 
action.  On  the  trial  in  the  court  below 
the  court  struck  out  all  of  the  plaintiff's 
evidence,  and  directed  a  verdict  for  the 
defendant.  The  learned  supreme  court  of 
Illinois,  on  appeal,  affirmed  the  judgment 
of  the  court  below,  and  held,  as  appeats 
by  the  headnotes  of  the  case,  as  follows: 
"Under  the  constitutional  provision  against 
damaging  private  property  for  public  use 
without  just  compensation,  no  recovery  can 
be  had  unless  there  has  been  some  direct 
physical  disturbance  of  a  right  which  the 
plaintiff  enjoys  in  connection  with  his  prop- 
erty, and  which  gives  it  an  additional 
value,  and  by  reason  of  such  disturbance 
the  plaintiff  has  sustained  a  special  dam- 
age in  excess  of  that  sustained  by  the 
public  generally.  ...  If  an  elevated 
railroad  occupying  its  own  land  or  right 
of  way  except  where  it  crosses  public 
streets  is  carefully  constructed  and  oper- 
ated, no  recovery,  under  the  constitutional 
provision  against  damaging  private  prop- 
erty for  public  use,  can  be  had  by  the 
owner  of  property  located  near  the  tracks, 
because  of  the  usual  noise,  vibration,  inter- 
ference with  light,  air,  and  view  necessarily 
attendant  upon  the  proper  operation  of  the 
railroad,  and  suffered  by  such  owner  in 
common  with  the  public  generally."  The 
court  in  its  opinion  says:  "There  was  no 
charge  or  proof  that  the  road  was  negli- 
gently constructed  or  operated,  but  only 
that,  by  the  construction  and  operation  of 
the  road  so  near  to  appellant's  property 
and  across  the  public  street  there,  her 
property  was  damaged  for  public  use,  with- 
in the  meaning  of  the  Constitution,  for 
which  no  compensation  has  been  made,  and 
for  which  she  is  entitled  to  recover.  The 
road  was  located  and  constructed  by  the 
company  in  accordance  with  lawful  author- 
ity, and  upon  its  own  land  or  right  of  way, 
and  not  in  any  public  street  or  alley,  ex- 
cept where  it  crosses  streets  or  alleys  by  au- 
thority lawfully  granted.  For  the  purposes 
of  this  case,  it  must  be  assumed  from  the 
record  that  it  was  carefully  constructed 
and  carefully  operated,  and  that  by  such 
construction  and  operation  it  did  not  in- 
juriously affect  the  property  of  others,  or 
the  property  in  question  of  the  plaintiff, 
any  more  than  any  such  property  would 
be  affected  in  any  case  by  the  construction 
and  operation  of  such  a  road  so  near  to 
such  property.  Ashland  boulevard,  running 
north  and  south  in  front  of  plaintiff's  prop- 
erty, was  100  feet  wide,  and  had  been  paveH 
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and  beautified  as  a  residence  street.  .  .  . 
The  record  shows  that  no  unusual  noise  or 
vibration  of  plaintiff's  property  was  caused 
by  the  company  in  the  matter  complained 
of.  Access  to  her  property  from  any  pub- 
lic street  .  .  .  was  not  cut  off  or  in- 
juriously affected.  In  short,  whatever  dam- 
Ages  were  sustained  by  the  plaintiff  were 
such,  and  only  such,  as  were  common  to  the 
public  generally.  In  Rigney  v.  Chicago, 
102  111.  64,  this  court  allowed  a  recovery 
against  the  city  for  damages  to  the  plain- 
tiff^B  property  caused  by  the  construction  of 
a  viaduct,  on  the  ground  that  it  cut  off 
access  from  the  public  street  to  plaintiff's 
property.  .  .  .  Here  there  has  been  no 
direct  physical  disturbance  of  any  right, 
public  or  private,  which  the  plaintiff  en- 
joys in  connection  with  her  property,  and 
which  gives  to  it  an  additional  value, 
whereby  she  has  sustained  a  special  damage 
in  excess  of  that  sustained  by  the  public 
generally.  The  damages  sued  for  are  of  the 
same  kind  and  character  as  those  sustained 
by  the  public  generally  in  the  ownership 
of  property,  which  property  may  have  been 
lessened  in  value  by  the  construction  and 
operation  of  the  road.  Noise,  the  obstruc- 
tion of  light  and  of  view,  are  necessary  inci- 
dents of  the  construction  and  operation  of 
such  roads,  and,  if  every  property  owner 
could  recover  in  all  such  cases,  the  making 
of  public  improvements  would  become 
practically  impossible." 

The  case  of  Searle  v.  Lead,  10  S.  D.  312, 

39  L.R.A.  346,  73  N.  W.  101,  is  referred 
to  and  relied  upon  by  the  appellant  as 
sustaining  his  contention  in  the  case  at 
bar,  but,  upon  examination  of  that  case, 
it  will  be  found  to  come  within  the  rule 
laid  down  in  Rigney  v.  Chicago,  supra,  and 
that  it  has  no  application  to  the  case  at 
bar.  In  that  case  it  will  be  noticed  from 
an  examination  of  the  facts  stated  in  the 
opinion,  the  city  was  threatening  to  raise 
the  grade  of  the  street  3i  feet  in  front  of 
plaintiff's  property,  and  that  the  raising  of 
the  grade  would  necessarily  physically  in- 
terfere with  the  plaintiff's  easement  or 
right  of  ingress  and  egress  to  and  from 
her  property,  and  either  compel  her  to  live 
below  the  new  grade  with  a  stairway,  or 
require  her  to  incur  the  expense  of  rais- 
ing her  building  to  the  grade.  The  city, 
therefore,  threatened  a  direct  physical  In- 
jury to  plaintilTs  property,  not  common 
to  all  the  property  owners  of  that  vicinity. 
In  the  case  at  bar,  however,  there  is  no 
allegation  that  the  plaintiff's  property  was 
taken,  or  any  easement  or  appurtenance 
thereto  interfered  with,  or  that  the  plaintiff 
had  suffered  any  damage  or  injury  not 
common  to  all  the  residents  of  that  part 
of  the  city.     Possibly  the  depreciation   in 
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plaintiff's  property  might  have  been  great- 
er in  degree  than  that  of  other  owners  of 
property  in  the  vicinity,  but  it  was  of  the 
same  nature,  and  did  not  physically  inter- 
fere with  any  right,  easement,  or  appurte- 
nance belonging  to  the  plaintiff's  property. 
It  is  clear,  therefore,  that  in  no  view  of  the 
case  were  the  facts  stated  by  the  plaintiff 
in  his  complaint  sufficient  to  authorize  a 
judgment  in  his  favor.  The  facts  upon 
which  this  action  is  based  were  before  this 
court  in  the  case  of  Hyde  v.  Minnesota, 
D.  &  P.  R.  Co.  24  S.  D.  386,  123  N.  W. 
849. 

The  judgment  of  the  trial  court  is  af> 
firmed. 

Corson,  J.,  concurs  specially. 

Haney,  J.,  dissenting: 

The  only  question  properly  presented  by 
this  appeal  is  whether,  upon  the  allegations 
of  the  complaint,  "liberally  construed,  with 
a  view  of  substantial  justice  between  the 
parties,"  the  plaintiff  is  entitled  to  any  re- 
lief. As  I  read  the  complaint,  it  discloses 
that  the  defendant  the  Minnesota,  Dakota, 
k  Pacific  Railway  Company,  a  domestic 
corporation,  constructed  a  railroad  into  and 
through  certain  described  portions  of  the 
city  of  Aberdeen  adjacent  to  lots  then  and 
now  owned  by  the  plaintiff;  that  by  reason 
of  the  construction  and  operation  of  such 
railroad,  the  plaintiff's  property  was  and 
has  been  rendered  "practically  valueless;" 
that  the  plaintiff  has  received  no  compen- 
sation for  the  damage  thus  caused ;  and  tliat 
no  proceeding  has  been  heretofore  instituted 
to  ascertain  the  amount  of  such  damage.  So 
it  is  admitted  that  the  plaintiff's  property 
was  and  has  been  rendered  "practically 
valueless"  by  the  construction  and  oper- 
ation of  the  defendants'  railroad.  In  other 
words,  it  was  and  has  been  substantially 
damaged  by  the  construction  and  operation 
of  the  railroad.  If  it  should  be  inferred 
that  all  the  damage  or  injury  has  been 
caused  by  the  operation  of  the  railroad,  I 
might  concede  that  the  complaint  fails 
to  state  a  cause  of  action,  but  the  alleged 
causes  of  injury  include  construction,  and, 
if  the  mere  construction  of  this  railroad, 
though  constructed  in  an  ordinary  and 
proper  manner,  substantially  depreciated 
the  value  of  plaintiff's  property,  he  is,  I 
think,  entitled  to  compensation.  One  whose 
property  is  "damaged,"  though  none  of  it 
be  "taken,"  is  entitled  to  compensation. 
State  Const,  art.  6,  §  13.  Searle  v.  Lead, 
10  S.  D.  312,  39  L.R.A.  345.  73  N.  W.  101. 
This  action  should  be  governed  by  the  same 
rules  that  would  have  governed  a  proceed- 
ing by  the  railway  company  to  have  the 
amount    of    the    plaintiff's    damage    ascor- 
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tained.  In  such  a  proceeding  the  measure 
of  recovery  should  be  the  depreciation,  if 
any,  in  the  fair  market  value  of  the  prop- 
erty, caused  by  the  construction  of  the  rail- 
road. In  such  a  proceeding,  and  in  the 
cose  at  bar,  the  damage  is  the  difference,  if 
any,  in  the  value  of  the  property  before  and 
■after  construction.  Osgood  v.  Chicago,  154 
111.  194,  41  N.  E.  40.  As  I  construe  the 
•complaint,  it  shows  that  there  was  a  sub- 
stantial depreciation  in  the  value  of  the 
plaintiff's  property,  caused  by  the  construc- 
tion of  the  defendants'  railroad.  Therefore, 
I  think,  the  defendants'  objection  to  the 
introduction  of  any  evidence  should  have 
been  overruled,  and  the  cause  submitted, 
if  the  evidence  would  warrant  it,  under 
instructions  defining  the  grounds  and  meas- 
ure of  the  plaintiff's  recovery  as  indicated. 
The  determination  of  what  should  be  con- 
sidered in  estimating  the  value  of  property 
before  and  after  construction  of  a  railroad 
in  this  class  of  cases,  depending  upon  the 
facts  of  each  particular  case,  might  better, 
it  seems  to  me,  be  deferred  until  required 
by  an  appeal  involving  rulings. relating  to 
the  admission  or  rejection  of  evidence. 
These,  in  brief,  are  my  reasons  for  think- 
ing that  the  judgment  of  the  circuit  court 
should  be  reversed. 


SOUTH  DAKOTA  SUPREME  COURT. 

LUDWIG  SEUBERT,  Respt., 

V. 

FIDELITY-PHENIX    INSURANCE    COM- 
PANY OF  NEW  YORK,  Appt 

(—  S.  D.  — ,  136  N.  W.  103.) 

Insurance  *  vacancy     of    bulldinip  ^ 
sleeping  quarters. 
A   building    leased    to    a   woman    for    a 


boarding  house  does  not  becoma  vacant  and 
unoccupied  within  the  meaning  of  a  clause 
in  an  insurance  policy  rendering  it  void 
under  such  circumstances,  if,  after  the  ten- 
ant has  removed  the  most  of  her  furniture 
to  another  building,  her  husband  and  his 
man  continue  to  occupy  the  building  nights, 
looking  after  his  stock,  which  remains  on 
the  premises. 

(May  7,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Minnehaha 
County  in  plaintiff's  favor  and  from  an 
order  denying  a  new  trial  in  an  action 
brough  to  recover  the  amount  alleged  to  be 
due  on  a  fire  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boyce,  Warren,  &  Falrbank 
for  appellant. 

Messrs.  Sam  H.  Wright  and  W.  J.  £11- 
wood,  for  respondent: 

The  building  was  not  vacant  and  un- 
occupied within  the  meaning  of  the  policy, 
and  defendant  was  liable. 

Liverpool,  L.  &  G.  Ins.  Co.  v.  McGuire, 
52  Miss.  227;  Schultz  v.  Merchants'  Ins. 
Co.  67  Mo.  331;  O'Niel  v.  Buffalo  F.  Ins. 
Co.  3  N.  Y.  122;  Merchants'  Ins.  Co.  ▼. 
Frick,  6  Ohio  Dec.  Reprint,  47;  Whitney 
V.  Black  River  Ins.  Co.  9  Hun,  37;  Pabst 
Brewing  Co.  v.  Union  Ins.  Co.  63  Mot  App. 
663 ;  2  Cooley,  Ins.  pp.  1663,  1668 ;  Limburg 
V.  German  F.  Ins.  Co.  90  Iowa,  709,  23 
L.R.A.  99,  48  Am.  St.  Rep.  468,  57  N.  W. 
626;  Thomas  v.  Hartford  F.  Ins.  Co.  21 
Ky.  L.  Rep.  914,  53  S.  W.  297 ;  Norman,  v. 
Missouri  Town  Mut.  F.  L.  T.  C.  &  W.  Ins. 
Co.  74  Mo.  App.  456 ;  Barry  v.  Prescott  Ins. 
Co.  36  Hun,  601;  Woodruff  v.  Imperial  F. 
Ins.  Co.  83  N.  Y.  133;  Sexton  v.  Hawkeye 
Ins.  Co.  69  Iowa,  99,  28  N.  W.  462; 
Richards  v.  Continental  Ins.  Co.  83  Mich. 
508,  21  Am.  St.  Rep.  6U,  47  N.  W.  350; 


Note,  ^  Effect  of  sleeping  on  premises 
to  prevent  their  hecoming  vacant  or 
unoccupied  vHthin  instirance  policy. 

Conditions  against  allowing  the  insured 
premises  to  become  "vacant  or  unoccupied" 
are  construed  with  reference  to  the  kind 
of  property  insured  and  the  uses  contem- 
plated by  the  policy. 

The  meaning  of  the  term  "vacant  or  un- 
occupied" is  a  question  of  law,  but  whether 
the  building  was,  at  the  time  of  the  loss, 
vacant  or  unoccupied  within  the  meaning 
of  the  policy,  is  generally  a  question  of  fact. 
Rockford  Ins.  Co.  v.  Storig,  137  111.  640,  24 
N.  E.  674;  Moody  v.  Amazon  Ins.  Co.  5^ 
Ohio  St.  12,  26  L.R.A.  313,  49  Am.  St.  Rep. 
699.  38  N.  E.  1011;  Schuermann  v.  Dwell- 
ing House  Ins.  Co.  161  111.  437,  52  Am.  St. 
Rep.  377,  43  N.  E.  1093. 

The  decisions  upon  the  question  under 
consideration  therefore  depend  upon  the 
'40  L.R.A.(N.S.) 


facts  which  are  made  to  appear  in  each 
case.  Having  this  in  view,  many  of  the 
decisions  which  are  apparently  in  conflict 
may  be  reconciled,  although,  even  after  tak- 
ing this  into  account,  it  seems  impossible 
to  harmonize  some  of  the  results  reached 
by  the  courts. 

Where  person  sleeps  on  premises  and  other 
care  taker  frequently  visits  building. 

In  Traders'  Ins.  Co.  v.  Race,  —  111.  — , 
29  N.  E.  846,  it  was  held  that  there  was  no 
violation  of  the  condition  providing  for 
avoidance  of  the  policy  on  a  dwelling  house 
if  it  should  become  vacant  or  unoccupied, 
where  the  tenant  moved  out  and  the  house 
was  destroyed  by  fire  about  a  month  later, 
and  during  the  intervening  time  the  owner 
took  steps  to  procure  another  tenant,  and 
he  and  his  family,  who  lived  in  the  imme- 
diate vicinity,  were  frequently  in  the  house 
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Slartin  ▼.  Bochester  German  Ins.  Co.  86 
Hun,  35,  33  N.  Y.  Supp.  404;  Insurance  Co. 
ol  N.  A.  T.  Coombs,  19  Ind.  App.  331,  49 
K.  E.  471;  Paine  ▼.  Agricultural  Ins.  Co. 
5  Thomp.  &  C.  619;  Wait  y.  Agricultural 
Ins.  Co.  13  Hun,  371;  Vanderhoef  v.  Agri- 
cultural Ins.  46  Hun,  328;  Schuermann  ▼. 
Dwelling  House  Ins.  Co.  161  111.  437,  52 
Am.  St.  Rep.  377,  43  N.  E.  1093;  Home  Ins. 
Co.  ▼.  Boyd,  19  Ind.  App.  173,  49  N.  E. 
285;  Agricultural  Ins.  Co.  ▼.  Hamilton,  82 
Md.  88,  30  L.R.A.  633,  51  Am.  St.  Rep. 
457,  33  Atl.  429;  Bonenfant  ▼.  American  F. 
Ins.  Co.  76  Mich.  653,  43  N.  W.  682; 
Hoover  t.  Mercantile  Town  Mut.  Ins.  Co. 
93  Mo.  App.  Ill,  69  S.  W.  42;  Johnson  T. 
New  York  Bowery  F.  Ins.  Co.  39  Hun,  410; 
Farmers'   Ins.   Co.  t.   Wells,   42   Ohio   St. 


619;  Weidert  v.  State  Ins.  Co.  19  Or.  261, 

20  Am.  St.  Rep.  809,  24  Pac.  242 ;  Hartford 
F.  Ins.  Co.  ▼.  Smith,  3  Colo.  422;  Rockford 
Ins.  Co.  V.  Storig,  137  111.  646,  24  N.  E.  674, 
affirming  31  111.  App.  486;  Home  Ins.  Co. 
V.  Wood,  47  Kan.  621,  28  Pac.  167;  Dwell- 
ing House  Ins.  Co.  y.  Osborn,  1  Kan.  App. 
197,  40  Pac.  1099;  Imperial  F.  Ins.  Co.  v. 
Kierman,  83  Ky.  468;  Home  F.  Ins.  Co. 
V.  Peyson,  64  Neb.  495,  4  N.  W.  960; 
Moody  ▼.  Amazon  Ins.  Co.  52  Ohio  St.  12, 
26  L.R.A.  313,  49  Am.  St.  Rep.  609,  38 
N.  E.  1011;  Home  Ins.  Co.  v.  Hancock,  106 
Tenn.  513,  52  L.R.A.  666,  62  S.  W.  145; 
Phoenix  Ins.  Co.  ▼.  Tucker,  92  111.  64,  34 
Am.  Rep.  106;  Shackelton  y.  Sun  Fire 
Office,    55    Mich.   288,    54    Am.    Rep.    379, 

21  N.  W.  343;  Herrman  y.  Merchants'  Ins. 


during  the  daytime,  and  a  man  was  hired 
to  sleep  there  at  night.  The  court  said: 
^Conditions  of  forfeiture  in  policies  of  in- 
surance are  inserted  solely  for  the  benefit 
of  the  insurer,  and  are  therefore  to  be 
strictly  construed.  The  condition  in  one  of 
the  policies  here  is  that  the  premises  shall 
not  be  allowed  to  become  vacant  or  unoc- 
cupied, and  so  remain,  without  notice  to 
the  company;  and  in  the  other,  that  the 
house  shall  not  cease  to  be  occupied  as  a 
dwelling  house.  They  are  such  conditions 
as  the  parties  may  lawfully  create  by  con- 
tract; but  whether  they  have  been  broken, 
so  as  to  incur  the  forfeiture  of  the"  policy, 
is  a  question  of  fact  to  be  determined  from 
a  consideration  of  the  attending  facts  and 
circumstances  proved.  The  burden  of  proof 
was  upon  appellant  Bennett  v.  Agricul- 
tural Ins.  Co.  61  Conn.  604 ;  Kelley  v.  Home 
Ind.  Co.  6  Ins.  L.  J.  134,  Fed.  Cas.  No. 
7,658.  Conditions  against  allowing  the  in- 
sured premises  to  become  vacant  or  unoc- 
cupied are  to  be  construed  with  reference 
to  the  species  of  property  insured,  and  the 
uses  to  which  it  is  or  may  .be  devoted  under 
the  contract.  In  this  case  t^e  occupancy 
was  to  be  as  a  dwelling  house,  and  any  oc- 
eupancy  as  a  dwelling  house  will  be  held 
to  satisfy  the  condition  in  respect  of  its 
nonoccupation.  Temporary  absence  or  non- 
user  as  a  dwelling  for  reasonable  time,  as, 
if  the  occupants  were  upon  a  visit,  or  the 
like,  was  clearly  not  intended  to  be  pro- 
hibited, nor  can  it  be  held  to  be  within  the 
eontemplation  of  parties  that  there  should 
have  been  no  reasonable  interval  of  occupa- 
tion between  incoming  and  outgoing  ten- 
ants. It  here  appears  that,  on  the  surren- 
der of  the  premises  by  the  tenant,  Frazier, 
the  insured  took  prompt  means  to  procure 
another  tenant.  It  is  also  made  to  appear 
that  for  some  days  before  the  fire  all  that 
could  reasonably  be  done  to  procure  its 
occupation  by  a  tenant  was  done,  and  in  the 
meantime  all  was  done  that  could  reason- 
ably be  required  to  protect  the  property  and 
to  avoid  a  forfeiture  of  the  policy.  The 
tenant  was  to  have  moved  in  on  the  4th  of 
May,  and  then  again  on  the  6th,  but  was 
prevented  by  unavoidable  casualty;  and  on 
40  L.R.A.(N.S.) 


the  evening  of  the  5th,  while  Miss  Race, 
and  those  acting  with  her,  were  in  the  ac- 
tual occupancy  of  the  premises,  fitting  it 
for  the  reception  of  the  tenant,  the  fire  oc- 
curred. It  is  clear  that  the  fire  was  not 
the  result  of  nonoccupancy  by  the  tenant. 
Appellee  had  the  right  to  occupy  the  house 
by  tenant  or  by  herself  and  her  brothers 
and  sisters,  as  she  was  doing  at  the  time, 
of  the  accident.  It  is  shown  that  at  the 
time  of  the  fire,  and  for  some  days  previous 
thereto,  she  was  in  the  actual  occupancy  of 
the  house,  either  by  herself  or  some  mem- 
ber of  her  family,  for  all  the  purposes  of  a 
dwelling,  except  for  the  preparation  of 
meals  and  eating  them  therein.  The  con- 
tract is  silent  as  to  the  number  of  occu- 
pants required,  and  we  are  not  prepared 
to  say,  in  view  of  the  occupation  at  night 
and  by  day,  as  here  shown,  that  the  house 
was  unoccupied  within  the  meaning  of  these 
conditions." 

It  was  held  in  Lester  y.  Mississippi  Home 
Ins.  Co.  —  Miss.  — ,  19  So.  99,  however, 
that  the  insured  house  was  vacant  for  more 
than  ten  days  within  the  terms  of  the  pol- 
icy, where  the  owner  with  her  family  had 
been  away  for  some  days  on  a  hunting 
and  fishing  trip,  but  her  husband  returned 
to  the  house  everyday  or  so  to  look  after 
it,  and  a  brother-in-law  also  cared  for  it, 
and  a  servant  who  lived  two  or  three  hun- 
dred yards  from  the  house  was  left  in 
charge,  and  stayed  in  the  house  every  night 
except  on  the  night  of  the  fire. 

And  in  Eureka  F.  &  M.  Ins.  Co.  Bald- 
win, 62  Ohio  St.  368,  57  N.  E.  67,  it  was 
held  that  the  court  should  have  instructed 
the  jury  that  a  building  insured  as  a  dwell- 
ing house  was  unoccupied  within  the  mean- 
ing of  a  provision  that  it- should  not  be- 
come unoccupied  without  the  assent  of  the 
insurer,  where  the  insured  and  his  son, 
who  resided  in  the  house  at  the  time  the 
policy  was  issued,  vacated  it,  and  it  was 
vacant  up  to  the  time  of  the  fire,  although 
the  son  slept  in  the  house  during  the  day- 
time, and  had  a  bed  and  other  furniture 
there,  and  the  owner  visited  the  house 
each  day  and  resided  next  door  and  obtained 
rain  water  from  a  cistern  in  the  house. 
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Co.  81  N.  Y.  184,  37  Am.  Rep.  488,  affirm- 
ing 12  Jones  &  S.  444;  Phcenix  Ins.  Go.  v. 
Burton,  -—  Tex.  Civ.  App.  — ,  39  S.  W.  319; 
German  American  Ins.  Co.  v.  Evants,  94 
Tex.  490,  62  S.  W.  417;  Omaha  F.  Ins.  Co. 
V.  Sinnott,  64  Neb.  522,  74  N.  W.  955; 
Gibbs  V.  Continental  Ins.  Co.  13  Hun,  611; 
Thieme  v.  Niagara  F.  Ins.  Co.  100  App. 
Div.  278,  91  N.  Y.  Supp.  499;  Lockwood 
V.  Middlesex  Mut.  Assur.  Co.  47  Conn. 
663;  Traders'  Ins.  Co.  v.  Race,  —  111.  — ,  29 
N.  E.  846;  American  Ins.  Co.  v.  Padfteld, 
78  111.  167;  Snyder  v.  Fireman's  Fund  Ins. 
Co.  78  Iowa,  146,  42  N.  W.  630;  Richards 
y.  Continental  Ins.  Co.  83  Mich.  508,  21 
Am.  St.  Rep.  611,  47  N.  W.  350;  Eureka 
F.  &  M.  Ins.  Co.  Baldwin,  62  Ohio  St. 
368,  67  N.  E.  57 ;  19  Cyc.  731. 


r      Corson,  J.,  deliyered  the  opinion  of  th« 
court: 

This  is  an  appeal  by  the  defendant  from 
a  judgment  entered  in  favor  of  the  plain- 
tiff, and  from  the  order  denying  a  new  triaL 
The  action  was  instituted  by  the  plaintiff 
to  recover  the  sum  of  $1,000  upon  a  policy 
of  insurance  issued  by  the  defendant  upon 
a  certain  dwelling  house  in  the  city  of  Sioux 
Falls,  which  was  totally  destroyed  by  fire. 
The  complaint  is  in  the  usual  form,  and 
the  only  defense  interposed  by  the  defend- 
ant is  that  the  house  became  ''vacant  or 
unoccupied,"  and  remained  so  for  ted  days, 
within  the  meaning  of  the  clause  in  the 
standard  South  Dakota  fire  insurance  form, 
which  provides  that  the  ''entire  policy,  un- 
less  otherwise  provided  by  agreement  in- 


Where  workmen,  clerk,  lodger,  or  care  taker 
sleeps  in  part  of  building. 

In  Hartford  F.  Ins.  Co.  v.  Smith,  3  Colo. 
422,  it  was  held  that  there  was  no  viola- 
tion of  the  provision  stipulating  for  a  for- 
feiture if  the  building  should  become  vacant 
or  unoccupied,  where  the  insured  building, 
which  was  used  as  a  boarding  house  at  the 
time  the  policy  was  issued,  was  vacated, 
but  one  of  the  rooms  was  furnished  and 
used  as  a  sleeping  apartment  each  nignt  by 
a  man  who  was  engaged  in  repairing  the 
building.  The  court  said:  "We  do  not 
think  that. the  company,  by  requiring  that 
the  building  should  be  occupied,  stipulated 
for  a  hifijlier  degree  of  care  and  watchful- 
ness than  tlie  occupancy  by  Mr.  Feely  im^ 
plies.  While  we  shall  endeavor  to  guard 
the  rights  of  insurance  companies  by  a  fair 
and  reasonable  construction  of  their  con- 
tracts, we  cannot  consent  to  see  frittered 
away  the  rights  of  the  insured  by  an  il- 
liberal and  unjust  interpretation  of  a  policy 
designed  for  their  (the  insured's)  protec- 
tion. We  are  of  opinion  that  the  building 
did  not  become  vacant  or  unoccupied  with- 
in the  meaning  of  the  policy." 

And  the  provision  against  allowing  the 
insured  building  to  become  vacant  or  un- 
occupied is  not  violated  where  the  insured 
with  his  family  moved  from  the  premises, 
but  left  a  large  portion  of  his  furniture 
there,  and  placed  a  servant  in  a  room  to 
occupy  it,  and  the  servant  slept  there  un- 
til tlie  house  was  destroyed.  German  Amer- 
ican Ins.  Co.  v.  Evants,  94  Tex.  490,  62  S. 
W.  437. 

And  there  is  no  breach  of  the  condition 
of  a  policy  covering  a  building  adapted  to 
be  used  as  a  saloon,  providing  for  a  for- 
feiture if  it  should  become  "vacant  or  un- 
occupied, or  not  in  use,"  where  it  appears 
that  a  clerk  was  sent  on  the  Saturday  after- 
noon before  the  fire  to  fix  up  the  building 
for  use,  and  that  he  made  some  repairs  and 
cleaned  the  interior,  and  slept  in  the  build- 
ing Saturday  night,  and  was  sleeping  there 
Sunday  night  when  the  fire  broke  out,  and 
it  also  appears  that  there  was  some  furni- 
ture suitable  for  a  saloon  and  a  small  stock 
40  L.R.A.(N.S.j 


I  of  liquors  in  the  building  at  the  time. 
Stensgaard  v.  National  F.  Ins.  Co.  36  Minn. 
181,  30  N.  W.  468. 

And  in  Imperial  F.  Ins.  Co.  v.  Kiernan, 
83  Ky.  468,  it  was  held  that  a  policy  de- 
scribing the  insured  building  as  "occupied 
as  a  family  residence,"  and  containing  a 
clause  providing  that  it  should  become  void 
if  the  house  "become  vacant  or  unoccupied," 
was  not  avoided  where  the  family  which 
had  occupied  it  moved  out,  but  the  owner, 
upon  failing  to  obtain  another  tenant,  im- 
mediately got  a  man  to  stay  in  one  room 
of  the  house,  which  was  furnished  for  the 
purpose,  and  it  appeared  that  such  person 
ate  and  slept  there,  having  access  to  the 
entire  buildmg  for  the  purpose  of  caring 
for  and  watching  it. 

And  where,  by  the  terms  of  the  policy, 
the  insured  did  not  obligate  himself  to  limit 
the  occupancy  of  the  premises  to  any  par- 
ticular purpose,  there  is  no  breach  of  the 
provision  stipulating  for  a  forfeiture  if 
the  premises  should  be  left  vacant  and  un- 
occupied, where  one  room  of  the  insured 
building  was  occupied  by  a  band  of  musi- 
cians and  another  by  a  lodger  who  slept 
there.  Pabst  Brewing  Co.  v.  Union  Ins.  Co. 
63  Mo.  App.  663. 

In  Bonenfant  v.  American  F.  Ins.  Co.  76 
Mich.  053,  43  N.  W.  682,  the  court  held  that 
the  mere  fact  that  the  insured,  when  he 
moved  from  the  insured  building,  left  some- 
one to  look  after  it,  would  not  prevent  a 
forfeiture  where  the  policy  provided  that 
if  the  building  shall  become  vacant  or  un- 
occupied, the  risk  shall  become  void.  It 
does  not  appear  in  this  case,  however, 
whether  the  person  left  to  care  for  the 
premises  slept  in  the  building. 

In  Poor  V.  Hudson  Ins.  Co.  2  Fed.  432, 
a  verdict  for  the  insured  was  held  to  be 
supported  by  the  evidence,  where  a  policy 
covering  a  building  used  as  a  sunmier  hotel 
contained  a  provision  that  a  family  should 
live  in  it  throughout  the  year,  and  it  ap- 
peared that  when  it  was  destroyed,  in  No- 
vember, two  men  slept  in  the  hotel  and  had 
their  clothing  there,  and  worked  outside 
and  about  the  house,  going  in  and  out  sev- 
eral times  a  day,  although  they  took  their 
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doraed  thereon,  or  added  thereto,  shall  be 
void,  if  a  building  herein  described,  whether 
intended  for  occupancy  by  owner  or  tenant, 
be  or  become  vacant  or  unoccupied,  and  so 
remain  for  ten  days."  At  the  close  of  all 
the  testimony,  both  parties  moved  the  court 
for  a  direction  of  a  verdict,  and  the  case 
was  submitted  to  the  court,  findings  of  fact 
being  waived.  The  court  thereupon  entered 
a  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  sum  of 
$1,061.60,  being  the  amount  of  the  policy, 
interest,  and  costs. 

The  only  question  presented  by  the  rec- 
ord seems  to  be  as  to  whether  or  not  the 
facts  warranted  the  court  in  holding  that 
the  premises  had  not  become  'Vacant  or  un- 
occupied," and  so  remained  for  ten  days 


prior  to  the  fire.  It  is  disclosed  by  the 
evidence  that  the  building  was  occupied  by 
Margaret  Filber,  a  tenant,  at  the  time  the 
policy  was  issued,  as  a  boarding  house;  that 
on  or  about  the  27th  day  of  September, 
more  than  ten  days  prior  to  the  fire,  the 
principal  part  of  the  furniture  was  moved 
to  another  house  in  the  vicinity,  and  Mrs. 
Filber,  with  a  woman  assisting  her,  lived 
thereafter  at  the  new  place  of  residence; 
that  Mrs.  Filber's  husband  and  hired  man 
slept  for  several  nights  thereafter  at  their 
former  residence,  and  so  continued  to 
occupy  the  same  nights  until  within  about 
five  or  six  days  of  the  time  of  the  fire;  and 
that  the  horses,  chickens,  etc.,  belonging 
to  the  husband,  remained  in  a  barn  upon 
the  premises  until  the  husband  finally  lej 


meals  at  an  adjoining,  hotel.  But  in  Poor 
V.  Humboldt  Ins.  Co.  125  Mass.  274,  28  Am. 
Rep.  228,  which  apparently  involved  the 
same  loss,  it  was  held  that  the  jury  was  not 
warranted  in  finding  that  a  warranty  that 
the  insured  building  should  be  occupied  by 
a  family  throughout  the  year  had  been 
complied  with,  where  the  evidence  showed 
that  for  some  time  prior  to  the  fire  the 
building  was  occupied  only  by  two  work- 
men who  were  employed  elsewhere  during 
the  daytime  and  who  took  their  meals  away 
from  the  building,  but  left  their  clothing  in 
the  building  and  slept  there. 

Where  some  furniture  was  left  in  building 
and  a  person  slept  there  until  shortly 
before  tire. 

A  provision  in  an  insurance  policy  on  a 
dwelling  house  that  the  policy  should  be- 
come void  if  the  premises  became  unoccu- 
pied without  the  consent  of  the  company 
is  avoided  where  the  insured,  about  two 
weeks  before  the  fire,  moved  to  another  city 
to  reside,  taking  a  part  of  her  furniture 
and  leaving  the  remainder  in  charge  of  a 
person  to  be  sold,  although  she  left  a  man 
in  possession  with  instructions  to  remain 
and  sleep  in  the  house  until  he  could  rent 
it,  and  he  slept  there  several  nights,  but 
at  the  time  of  the  fire,  had  been  absent  in 
another  place  for  three  or  four  days.  Cook 
V.  Continental  Ins.  Co.  70  Mo.  610,  35  Am. 
Rep.  438.  The  court  said:  "After  she  left 
the  premises,  there  was  no  one  living  in  it. 
She  lived  in  Kansas  City,  and  Southwick 
was,  by  her,  instructed  to  sleep  in  the 
house,  but  he  did  not  sleep  in  it  after 
Wednesday  ni^ht  next  preceding  the  Satur- 
day night  of  the  fire.  His  sleeping  there  at 
night  was  not  an  occupation  of  the  house 
within  the  meaning  ol  the  policy.  He  did 
not  occupy  the  house  during  the  day.  It  is 
true  that  there  is  more  danger  from  incen- 
diaries at  night  than  in  the  daytime,  but 
dwelling  houses  unoccupied  during  the  day 
are  in  more  danger  from  that  class  than 
when  occupied,  and  the  abandonment  of  the 
premises  by  plaintiff  diminished  the  se- 
cnrity  against  the  destruction  of  the  house 
40  LJLA.(N.S.) 


by  i;re.  It  will  be  observed  that  the  con- 
dition avoids  the  policy  if  the  premises  be- 
come unoccupied,  without  regard  to  the 
period  of  time  that  they  remain  unoccupied, 
therein  differing  from  the  cases  cited;  and, 
giving  it  a  liberal  construction,  while  the 
temporary  absence  of  the  entire  family  for 
a  day,  or  a  few  days,  might  not  avoid  the 
policy,  yet  if  the  family  occupying  the 
house  abandon  it,  as  in  this  case,  for  an- 
other residence,  requesting  a  persoi\to  sleep 
there  until  it  should  be  rented,  and  such 
person  leaves  the  place  several  days  before 
the  fire  occurs  and  remains  away  until  it 
is  consumed  by  fire,  with  what  propriety 
can  it  be  said  that  it  was  'occupied'  when 
burned?  If  the  absence  of  plaintiff  had 
been  for  a  visit,  and  not  to  change  her  resi- 
dence, the  case  might  (we  do  not  say 
would)  be  different.  'Occupation  of  a 
dwelling  house  is  living  in  it.*  *A  mere 
supervision  over  it  is  not  sufficient.*  It 
was  plaintiff's  business,  under  the  policy, 
to  see  that  the  house  was  occupied.  If  she 
had  put  a  tenant  in  possession  under  a 
lease  for  a  month  or  a  year,  and,  four  days 
previous  to  the  fire,  the  tenant  had  vacated 
the  premises  and  taken  another  house,  her 
agreement  with  that  tenant  would  not  have 
availed  her  in  a  suit  with  the  insurance 
company.  So  her  instructions  to  South- 
wick, admitting  that  the  observance  of  them 
by  him  would  have  saved  the  policy,  can- 
not avail  her,  if,  with  or  without  her  con- 
sent, he  did  vacate  the  premises  several 
days  before  they  were  burned.  He  slept 
there  at  night  when  in  Sedalia,  but  did  not 
take  his  meals  there;  was  not  there  during 
the  day.  He  was  not  living  in  the  house, 
and  this  is  not  the  case  of  an  occupant  of 
the  house  who  was  but  temporarily  absent 
when  the  fire  occurred;  and  the  circuit 
court  did  not  err  in  holding  that  the  house 
was  unoccupied  when  burned." 

But  in  Home  Ins.  Co.  v.  Wood,  47  Kan. 
521,  28  Pac.  167,  it  was  held  that  the  jury 
were  justified  in  finding  that  the  insured 
house  was  occupied,  where  the  evidence 
showed  that  the  furniture  and  household 
goods  were  still  in  the  building,  although 
they  had  been  packed  in  some  of  the  rooms 
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and  joined  his  wife  at  the  new  place  of 
residence. 

It  is  contended  by  the  defendant  that 
when  Mrs.  Filber,  the  tenant,  left  the  prem- 
ises and  moved  a  larger  part  of  the  furni- 
ture therefrom,  the  house  became  "vacant 
or  unoccupied/'  within  the  meaning  of  the 
clause  contained  in  the  policy.  The  re- 
spondent, however,  in  support  of  the  judg- 
ment of  the  court  below,  insists  that,  as 
the  house  was  occupied  by  the  husband  and 
his  hired  man  nights  for  sleeping  purposes, 
and  the  horses,  chickens,  etc.,  were  retained 
upon  the  premises,  and  a  part  of  the  furni- 
ture still  remained  in  the  house,  the  same 
did  not  become  vacant  or  unoccupied  within 
the  meaning  of  the  terms  of  the  policy,  and 
that  the  court  was  therefore  right  in  en- 


tering judgment  in  favor  of  the  plaintiff. 
We  are  inclined  to  take  the  view  that  the 
respondent  is  right  in  his  contention,,  and 
that,  under  the  evidence,  the  house  did 
not  become  vacant  or  unoccupied,  and  so  re- 
main for  ten  days  prior  to  the  fire.  It  is 
quite  clear  that  the  house  was  not  vacant 
for  a  period  of  ten  days  prior  to  the  fire, 
as  there  was  some  furniture  belonging  to 
the  tenant  still  remaining  in  the  house.  In 
Woodruff  V.  Imperial  F.  Ins.  Co.  83  N. 
Y.  133,  the  learned  court  of  appeals  of  that 
state,  in  discussing  a  similar  question,  says : 
"A  vacant  house  is  literally  an  empty 
house.  This  house  was  not  shown  to  be 
empty.  There  were  some  things  actually 
seen  in  it,"  etc.  It  seems  equally  clear 
that  the  house  was  not  unoccupied  for  ten 


to  make  other  rooms  vacant,  and  it  ap- 
peared that  the  insured  had  slept  in  the 
house  until  within  a  week  or  five  days  of 
the  fire,  when  he  left  to  sleep  elsewhere 
because  he  was  not  well,  but  he  was  at  the 
house  each  day,  as  was  another  person  to 
whom  he  had  given  a  key  and  who  was 
fixing  one  of  the  rooms  as  a  sleeping  room 
for  himself,  into  which  he  had  moved  his 
bed  and  trunk,  but  who  had  not  actually 
slept  there. 

Where  furniture  is  left  in  building  and  it 
is  occasionally  slept  in. 

There  is  no  breach  of  the  condition 
against  allowing  the  insured  building  to 
become  vacant  or  unoccupied, .  where  the 
insured's  family  had  been  absent  from  the 
premises  for  about  ten  days  upon  a  visit, 
but  the  husband  during  that  time  came 
back  and  stayed  in  the  house  overnight  on 
two  occasions  and  he  and  another  man  slept 
in  the  house  on  the  night  of  the  fire.  John- 
son V.  New  York  Bowery  F.  Ins.  Co.  39 
Hun,  410. 

And  where  the  policy  does  not  stipulate 
that  the  insured  building  shall  be  used  as 
a  dwelling,  or  require  any  particular  mode 
of  occupancy,  it  might  be  found  that  the 

Provisions  avoiding  the  policy  in  case  the 
uilding  is  vacant  or  unoccupied  were  not 
violated,  where  %he  insured  occupied  the 
building  at  the  time  the  policy  was  issued, 
and  some  months  after  rented  the  property, 
and  after  his  first  tenants  had  left,  he  let 
it  to  another  tenant,  who  moved  his  goods 
into  it,  and  the  goods  of  a  son-in-law  were 
also  placed  there,  and  members  of  both 
families  occupied  the  house  to  a  limited 
extent,  sleeping  there  occasionally  and  doing 
some  work  there,  and  it  appearing  that  the 
property  was  carefully  watched  and  cared 
for  up  to  the  time  it  was  burned.  Moody 
V.  Amazon  Ins.  Co.  62  Ohio  St.  12,  26 
L.R.A.  313,  49  Am.  St.  Rep.  699,  38  N.  E. 
1011. 

So,  there  is  no  breach  of  a  condition  of 
a  policy  providing  for  a  forfeiture  if  the 
premises  become  unoccupied  and  remain  so 
for  thirty  days,  where  the  buildings  in- 
40  L.R.A.(N.S.) 


sured  had  been  used,  for  a  number  of  years 
as  a  summer  residence  by  the  insured,  who 
spent  the  winter  months  in  the  city,  and  it 
appeared  that  after  the  family  had  re- 
turned to  the  city  for  the  winter,  the  in- 
sured visited  the  premises  as  often  as  once 
a  month,  and  her  husband  during  the  whole 
winter  season  visited  the  house  several 
times  a  week  slept  there  from  two  to  five 
nights  each  week,  and  on  several  occasions 
entertained  friends  and  prepared  his  meals 
there.  Western  Assur.  Co.  v.  Mason,  5  III. 
App.  141. 

And  the  fact  that  the  custodian  of  an  in- 
sured house  has  access  to  only  one  room 
does  not  render  vacant  or  unoccupied  so  as 
to  avoid  a  policy  of  insurance,  where  the 
agent  was  notified  that  the  owner's  family 
was  to  be  absent,  and  agreed  that  it  would 
be  sufficient  to  have  a  man  in  the  yard,  the 
furniture  having  been  left  in  the  building, 
and  the  custodian  occupying  an  adjoining 
building  only  30  feet  away,  and  a  part  of 
the  time  sleeping  in  the  room  to  which  he 
had  access.  Home  Ins.  Co.  v.  Hancock,  106 
Tenn.  513,  52  L.R.A.  665,  62  S.  W.  145. 

And  the  jury  are  warranted  in  finding 
that  a  dwell ine  house  was  not  vacant  or 
unoccupied  within  the  meaning  of  a  poli- 
cy, where  the  insured  and  his  wife,  who 
occupied  the  premises  at  the  time  the 
policy  was  issued,  shortly  afterward  went 
to  another  city  to  enable  the  wife  tp  re- 
ceive medical  treatment,  and  they  did  not 
again  regularly  occupy  the  house,  but  dur- 
ing the  absence  the  husband  slept  there 
about  half  of  the  time,  and  was  never 
away  from  it  for  more  than  three  days  at 
a  time,  except  upon  one  occasion  when  he 
was  absent  on  business,  and  it  appeared 
that  a  part  of  the  time  he  slept  in  the 
house  every  night,  and  that  later  on  he 
and  his  wife  visited  it,  cooked  meals  there, 
and  spent  the  night  there,  and  it  appeared 
further  that  practically  all  of  their  house- 
hold furniture  remained  in  the  house. 
Home  F.  Ins.  Co.  v.  Pevson,  54  Neb.  495, 
74  N.  W.  960. 

But  in  Spahr  v.  North  Waterloo  Ins. 
Co.  31  Ont.  Rep.  525,  it  was  held  that  a 
provision  that  a  policy  should  become  void 


1912. 


SEUBERT  V.  FIDEUTY-PHENIX  INS.  CO; 


as 


days  previous  to  the  fire,  as  the  husband 
of  the  tenant,  Mr.  Filber,  and  his  hired 
man,  slept  in  the  house  up  to  within  five  or 
six  days  of  the  fire.  So  long  as  a  part  of 
the  furniture  remained  in  the  house,  and 
the  same  was  occupied  nights  by  the  hus- 
band of  the  tenant  and  his  hired  man,  and 
he  had  his  live  stock  on  the  premises,  it 
cannot  properly  be  said  that  it  was  vacant 
or  unoccupied. 

The  authorities  upon  the  question  of 
what  constitutes  vacancy  or  nonoccupancy 
within  the  meaning  of  the  clause  in  the 
policy  are  numerous,  and  the  circumstances 
involved  in  each  case  are  so  different  it  is 
difficult  to  extract  from  these  authorities 
any  general  rule  upon  the  subject.  As  be- 
fore stated,  it  is  quite  clear  the  premises 


were  not  vacant  within  the  meaning  of  that 
term  as  used  in  the  policy,  as  we  have  seen 
in  the  case  at  bar  a  part  of- the  furniture 
of  the  tenant  was  still  in  the  house  up  to 
within  &ve  or  six  days  of  the  fire.  It  seems 
equally  clear  that  the  house  was  not  un- 
occupied within  the  meaning  of  the  policy, 
as  it  was  in  fact  occupied  by  the  husband 
of  the  tenant  and  his  hired  man  up  to  with- 
in five  or  six  days  of  the  fire.  In  Thieme 
V.  Niagara  F.  Ins.  Co.  100  App.  Div.  278, 
01  N.  Y.  Supp.  499,  the  supreme  court,  ap- 
pellate division,  first  department,  of  the 
state  of  New  York,  held  in  an  analogous 
case,  as  appears  by  the  headnote,  that 
"where  plaintiff's  husband,  who  lived  in 
another  house  on  the  same  lot,  placed  a 
bed  in  the  insured  house  after  the  tenant 


if  the  premises  were  untenanted  or  vacant, 
and  remained  so  for  more  than  ten  daya 
without  notifying  the  insurer,  was  vio- 
lated where  the  occupant  of  the  house 
ceased  to  reside  in  it  for  several  weeks,  but 
left  his  furniture  and  clothing  there,  and 
during  the  interval  persons  looked  after 
the  stock  around  the  place,  watered  fiowers, 
and  did  washing  in  the  house,  and  the 
husbuid  slept  in  it  twice  during  the  time. 

Where    most   of   furniture    is   moved,    but 
building  is  occasionally  slept  in. 

In    Agricultural    Ins.    Co.    v.    Hamilton, 
82  Md.  88,  30  L.R.A.  633,  61  Am.  St.  Rep. 
457,   33  Atl.  429,   it  was  held  that  there 
was  a  breach  of  the  condition  of  a  policy 
providing   that    it   should   become   void    if 
the    house    became    vacant   or   unoccupied, 
where  the  insured  moved  from  the  building 
to  another  near  by,  and  no  person  occupied 
it  from  that  time  until  it  was  destroyed, 
although  occasionally  some  of  the  insured's 
workmen   aifd  his   son   slept   in  the  house 
for  a  few  nights,  but  did  not  occupy  it  dur- 
ing the  daytime,  and  although  provisions 
and  other  stores  were  kept  in  toe  house, 
and  the  insured's  wife  visited  it  to  get  pro< 
visions  daily.   The  court  in  this  case  said: 
"(>ccupation  of  a  dwelling  house  primarily 
implies  a  living  in  it;  and  consequently  a 
fair  and   reasonable  interpretation  of  the 
words,  'vacant  and  unoccupied,'  when  used 
to  describe  a  dwelling  house,  would  seem 
to  be  that  the  house  is  without  an  occupant, 
— ^without  some  person   living   in   it.     An 
actual  use  of  the  house  as  a  place  of  abode 
or  habitation  is  what  the  insurer  contem- 
plates, and  what  the  policy  designs  to  se- 
cure.    When   the  occupant  of  a   dwelling 
house  moves  out  with  his  family,  taking 
part  of   his  furniture  and  nearly  all   his 
wearing  apparel,   and  makes   his   place  of 
abode  elsewhere,  such  dwelling  house,  whilst 
thus  deserted,  must  be  regarded  as  unoccu- 
pied, that  is,  vacated,  if  the  word  be  given 
its  natural  and  ordinary  signification.     It 
is  the  very  situation  against  the  hazards  of 
which   the   company   clearly   undertook   to  I 
guard  itself  by  an  express  stipulation  and  ' 
40  L.RJL(N.S.)       ' 


condition  inserted  in  the  very  contract  up- 
on which  the  suit  is  founded.  Obviously 
the  word  "unoccupied,"  as  applied  to  a 
dwelling  house  in  a  fire  insurance  policy, 
signifies  not  used  as  a  residence;  and  con- 
sequently a  designated  tenement  becomes 
unoccupied  when  it  is  no  longer  used  for 
the  accustomed  and  ordinary  purposes  of  a 
dwelling  or.  place  of  abode.  Hence,  no  mat- 
ter what  otner  use  it  may  be  devoted  to, 
so  long  as  it  ceases  to  be  a  place  of  actual 
abode, — a  place  really  occupied  as  a  resi- 
dence or  habitation, — ^it  is  vacant  or  unoc- 
cupied according  to  the  plain  import  of 
those  words,  and  according,  too,  to  the 
sense  in  which  they  are  manifestly  em- 
ployed in  the  contract  of  insurance.  It  is 
not  a  mere  casual  or  occasional  sleeping  in 
a  house  that  constitutes  an  occupancy  of 
it.  The  element  of  a  fixed  abode  is  an  es- 
sential ingredient  of  every  concept  of  occu- 
pancy, when  applied  to  a  dwelling  house; 
and  the  term  'unoccupied'  is  employed  to 
express  the  directly  opposite  condition." 

And  a  provision  against  allowing  the 
insured  premises  to  become  vacant  or  un- 
occupied is  violated  where  a  dwelling  house, 
granary,  and  horse  barn  were  insured  un- 
der a  policy  stating  that  they  were  occupied 
by  a  tenant,  and  the  tenant  subsequently 
moved  out,  and  the  insured  told  the  agent 
of  the  company  that  he  was  not  going  to 
leave  a  tenant  in  the  house  in  the  future, 
but  wanted  his  men  to  si»y  there  when  they 
were  at  work  on  the  place,  and,  in  accord- 
ance with  this,  the  agent  indorsed  on  the 
policy  that  it  was  thereafter  to  be  occu- 
pied for  dwelling  and  farm  purposes,  and 
after  that  it  appeared  that  the  premises 
were  occupied  only  by  the  insured's  men, 
who  cooked  and  ate  and  slept  in  the  house 
only  when  they  were  at  work  on  that  place, 
and  for  periods  of  more  than  ten  days  no 
one  occupied  the  house  nights.  Fitzgerald 
V.  Connecticut  F.  Ins.  Co.  64  Wis.  463,  25 
N.  W.  785. 

And  in  Hartshome  v.  Agricultural  Ins. 
Co.  60  N.  J.  L.  427,  14  Atl.  615,  it  was 
held  that  there  had  been  a  breach  of  a  poli- 
cy providing  that  if  the  dwelling  house  in- 
sured  should   cease   to  be   occupied   aa   a 
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%'acated,  and  slept  there  five  nights  each 
week,  carrying  on  his  business  on  the 
premises  during  the  day,  the  house  was 
not  vacant  and  unoccupied  for  ten  days, 
within  the  forfeiture  clause  of  the  insur- 
ance policy."  In  the  opinion  the  court, 
in  construing  the  forfeiture  clause,  which  is 
similar  to  that  in  the  case  at  bar,  says: 
**The  policy  of  insurance  is  the  standard 
policy,  and  the  question  is  whether  at  the 
time  of  the  fire  the  premises  were  vacant 
or  unoccupied  within  the  meaning  of  tlie 
terms  of  the  policy.  To  forfeit  the  policy, 
it  was  required  that  the' premises  should  be 
or  become  vacant  or  unoccupied,  and  so  re- 
main for  ten  days.  The  fact  that  the  plain- 
tiflfs  husband  did  not  sleep  in  the  house  on 
the  night  of  the  fire  would  not  avoid  the 
policy,  unless  the  house  was  vacant  or  un- 
occupied, notwithstanding  the  fact  that  he 
was  in  the  habit  of  sleeping  there  at  least 


&ye  nights  a  week  during  the  period  that 
the  premises  were  unrented.  The  reason- 
able meaning  to  be  giv^n  to  this  provision 
seems  to  me  to  be  that  a  house  does  not 
become  vacant  or  unoccupied  so  long  as 
there  are  persons  living  in  the  house  for 
some  portion  of  each  day.  The  plaintiff 
and  her  family  lived  in  an  adjoining  house, 
and  the  premises  in  question  had  been  rent- 
ed and  occupied  by  the  tenant.  When  the 
tenant  moved  away,  the  plaintiff's  husband 
moved  into  the  house.  He  was  about  the 
premises  all  day,  attending  to  his  business, 
which  was  carried  on  there,  and  at  night 
he  generally  slept  in  the  house  that  was 
destroyed.  This,  it  seems  to  me,  was  an 
occupation  of  the  house  within  the  mean- 
ing of  this  provision  of  the  policy.  If  the 
plaintiff  had  hired  a  man  to  look  out  for 
the  house  and  occupy  it  until  it  was  rented, 
the   mere   fact   that   occasionally   he   slept 


dwelling,  the  contract  of  insurance  should 
become  void,  where  the  occupant  of  the 
insured  house  moved  to  an  adjoining  farm, 
taking  all  of  his  furniture  from  the  dwelling 
except  a  bedstead  and  some  bedclothes  which 
were  used  by  his  son,  who  slept  at  the 
house  for  about  a  month  after  the  family 
left,  when  he  also  ceased  to  sleep  there  be- 
cause the  weather  became  too  cold. 

But  in  Thieme  v.  Niagara  F.  Ins.  Co. 
100  App.  Div.  278,  91  N.  Y.  Supp.  499,  af- 
firmed in  186  N.  Y.  676,  78  N.  E.  1113,  it 
was  held  that  the  provision  in  a  policy 
stipulating  against  the  insured  building  be- 
coming vacant  or  unoccupied  was  not  vio- 
lated where  the  building  in  question  was  a 
two-story  one  containing  living  apartments, 
which  had  been  rented  prior  to  the  month 
of  May,  when  the  tenants  moved  out  and  a 
lounge  was  immediately  put  in  the  building 
and  the  insured's  husband  slept  there  five  or 
six  nights  a  week,  and  sometimes  a  whole 
week,  and  slept  there  on  July  3d,  when  the 
building  was  rented,  but  did  not  sleep  there 
on  the  4th  of  July,  when  the  fire  occurred, 
although  he  went  around  the  house  on  that 
evening  and  slept  near  by  in  another  house 
situated  upon  the  same  lot  in  which  he  and 
his  wife  resided.  The  court  said:  "The 
fact  that  the  plaintiff's  husband  did  not 
sleep  in  the  house  on  the  night  of  the  fire 
would  not  avoid  the  policy,  unless  the  house 
was  vacant  or  unoccupied,  notwithstanding 
the  fact  that  he  was  in  the  habit  of  sleep- 
ing there  at  least  five  nights  a  week  dur- 
ing the  period  that  the  premises  were  un- 
rented. The  reasonable  meaning  to  be  giv- 
en to  this  provision  seems  to  me  to  be  that 
a  house  does  not  become  vacant  or  unoccu- 
pied so  long  as  there  are  persons  living  in 
the  house  for  some  portion  of  each  day. 
The  plaintiff  and  her  family  lived  in  an 
adjoining  house,  and  the  premises  in  ques- 
tion had  been  rented  and  occupied  by  the 
tenant.     When  the  tenant  moved  away,  the 

Slaintiff's  husband  moved  into  the  house. 
le  was  about  the  premises  all  day  attend- 
ing to  his  business,  which  was  carried  on 
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there,  and  at  night  he  generally  slept  in  the 
house  that  was  destroyed.  This,  it  seems 
to  me,  was  an  occupation  of  the  house  with- 
in the  meaning  of  this  provision  of  the  poli- 
cy. If  the  plaintiff  had  hired  a  man  to 
look  out  for  the  house  and  occupy  it  until 
it  was  rented,  the  mere  fact  that  occasion- 
ally he  slept  away  from  the  house  would 
not  have  made  it  a  vacant  or  unoccupied 
house,  which  remained  vacant  and  unoc- 
cupied for  ten  days.  .  .  .  The  clause  in 
question  contemplates  that  the  building 
might  be  one  which  was  rented  and  usually 
in  the  occupation  of  a  tenant;  but  there  is 
no  provision  inserted  that  in  such  case 
where  the  premises  remained  unrented,  the 
policy  should  be  void;  but  the  condition 
IS  that  whether  intended  for  occupancy  by 
the  owner  or  by  a  tenant,  if  the  premises 
became  either  vacant  or  unoccupied,  the 
policy  should  be  void.  It  is  not  claimed 
that  the  premises  were  vacant,  and  I  do 
not  think  that  they  became  unoccupied  so 
long  as  a  human  being  lived  in  the  house, 
using  it  to  sleep  in  or  for  such  other  pur- 
poses as  a  dwelling  is  habitually  used. 
Now,  the  plaintiff  recognized  the  necessity 
of  someone  being  actually  in  the  house  at 
night  to  protect  it,  and  for  that  purpose 
her  husband  habitually  slept  there  while  it 
was  unrented;  and  it  seems  to  me  that  this 
was  an  occupation  of  the  house  within  the 
meaning  of  this  clause  of  the  policy." 

And  in  Agricultural  Ins.  Co.  v.  Owens, 
—  Tex.  Civ.  App.  — ,  132  S.  W.  828,  there 
was  held  to  be  no  breach  of  the  condition 
providing  for  a  forfeiture  in  case  the  build- 
ing was  allowed  to  become  vacant  or  un- 
occupied, where,  shortly  after  a  tenant 
moved  out,  the  insured's  brother-in-law 
moved  into  one  room  of  the  insured  house, 
into  which  he  moved  a  bed  and  clothes,  etc., 
and  slept  there  every  night  except  when  he 
was  absent  for  a  few  days,  although  he  took 
his  meals  at  a  house  across  the  street,  and 
it  appeared  that  the  other  rooms  in  the 
house  were  not  furnished. 

J.  T.  W. 
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away  from  the  house  would  not  have  made 
it  a  vacant  or  unoccupied  house  which  re- 
mained vacant  and  unoccupied  for  ten 
daya.** 

The  court  was  clearly  right,  therefore,  in 
holding  that  upon  the  undisputed  evidence 
in  the  case  the  conditions  in  the  policy 
relied  on  by  the  defendant  were  not  vio- 
lated, and  that  the  plaintiff  was  therefore 
entitled  to  judgment.  As  bearing  upon  this 
question,  though  not  directly  in  point,  see 
Shackelton  v.  Sun  Fire  Office,  55  Mich.  288, 
54  Am.  Rep.  379,  21  N.  W.  343;  Home  F. 
Ina.  Co.  V.  Peyson,  54  Neb.  495,  74  N.  W. 
960;  Moody  v.  Amazon  Ins.  Co.  52  Ohio  St. 
12,  38  N.  E.  1011,  26  L.RJL  313,  49  Am. 
St.  Bep.  699,  and  note;  Imperial  F.  Ins. 
Co.  T.  Kieman,  83  Ky.  468;  Halpin  T.  In- 
surance Co.  of  N.  A.  120  N.  Y.  73,  8 
L.R.A.  79,  23  N.  E.  989;  Continental  Ins. 
Co.  T.  Kyle,  124  Ind.  132,  24  N.  E.  727, 
0  LJLA.  81,  19  Am.  St.  Bep.  77,  and 
note;  Limburg  v.  German  F.  Ins.  Co.  90 
Iowa,  709,  23  L.R.A.  99,  48  Am.  St.  Bep. 
468,  67  N.  W.  626. 

The  judgment  of  the  court  below  and 
order  denying  a  new  trial  are  affirmed. 
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AND  APPEALS. 

JOSEPH   L.   BODINE,   Plff.    in   Err., 

V. 

C.  BEBG  et  al. 
(—  N.  J.  —,  82  Atl.  901.) 

Evidence  —  presumption  «  foreign  law. 

1.  In  the  absence  of  proof  of  the  law  of 
another  jurisdiction,  the  inference  is  that 
the  conunon  law  still  prevails  there. 

Alteration  of  Instrument  —  note  —  date. 

2.  At  common  law,  the  alteration  of  the 
date  of  a  promissory  note  is  a  material  al- 
teration, and  when  made  by  one  not  a 
stranger  to  the  obligation,  will  avoid  it  as 
to  all  parties  not  consenting  thereto. 

Principal   and   agent  —  alteration   of 
note  ^  binding  effect. 

3.  When  the  general  manager  of  a  bank 
accepts  for  the  bank  a  promissory  note  pay- 
able to  its  order,  with  surety,  in  the  place 
of  one  then  held  without  surety,  and  as  a 
part  of  the  transaction  of  acceptance  alters 
the  date  of  the  new  note  to  correspond  with 
that  of  the  note  surrendered,  the  bank  is 
ehargeable  with  the  act  of  its  officer  as  one 

Headnotes  by  Bergen,  J. 


done  in  the  course  of  the  business  of  the 
bank  by  a  general  agent;  and  it  cannot,  as 
to  nonconseiiting  obligors,  rely  upon  the  al- 
tered note  as  evidence  of  the  indebtedness, 
and  at  the  same  time  disavow  the  act  of  its 
officer  and  agent,  and  claim  his  action  to  be 
that  of  a  stranger,  or  beyond  his  authority. 

Same  —  ratification. 

4.  The  bank  is  chargeable  with  the  gener- 
al manager's  knowledge  of  the  fact  that  it 
holds  a  note  which  has  been  altered  by  its 
general  manager;  and  if,  with  this  knowl- 
edge, it  accepts  payments  on  account  of  the 
note,  and  subsequently  assigns  the  note  as 
altered,  such  acts  amount  to  a  ratification 
of  the  act  ol  the  manager  in  altering  the 
note. 

(Gummere,  Oh.  J.,  and  Swayze,  Mintum, 
Bogert,  and  White,  JJ.,  dissent.) 

(March  4,  1912.) 

EBBOB  to  the  Supreme  Court  to  review  a 
judgment  in  defendants'  favor  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  two  promissory  notes. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Scott  Scammell  for  plaintiff  in  er- 
ror. 

Mr.  W^llliam  E.  Blackman  for  defend- 
ants in  error. 

Bergen,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  as  assignee  of  the  Me- 
chanics &  Traders'  Bank,  Market  Branch, 
of  Brooklyn,  New  York,  brought  his  suit 
against  the  defendants  to  recover  the 
amount  claimed  to  be  due  on  two  promis- 
sory notes,  the  first  of  which  is  in  the  form 
following: 

$4,435.50.  Brooklyn,  N.  T.,  August  31,  1908. 
On  demand,  after  date,  I  promise  to  pay 
to  the  order  of  Mechanics  and  Traders' 
Bank,  Market  Branch,  forty-four  hundred 
and  thirty-five  &  ^oo  dollars  at  Mechanics 
and  Traders'  Bank,  Market  Branch.  Value 
received. 

C.  Berg. 
Marie  Berg. 

The  other  note  was  dated  October  12, 
1908,  and  was  in  the  same  form,  except  as 
to  amount,  which  is  $4,200.  The  notes  came 
into  existence  under  the  following  circum- 
stances: Mr.  Berg  had  obtained  from  the 
bank  a  loan  on  his  individual  note,  bear- 


Hote.  —  The  question  as  to  the  determina- 
tion of  a  case  properly  governed  by  the  law 
of  another  state  which  is  not  proved  is 
considered  at  length  in  the  note  to  Cherry 
V.  Sprague,  67  LJR.A.  33;  and  the  same 
qineation  in  respect  of  the  law  of  a  foreign 
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country,  in  the  notes  to  Parrot  v.  Mexican 
C.  B.  Co.  34  L.B.A.(N.S.)  281,  and  Cuba  B, 
Co.  V.  Crosby,  38  L.B,A.(N.S.)  40. 

For  alteration  of  date  of  note,  see  note 
to  Lombardo  v.  Lombardini,  32  L.B.A. 
(N.S.)  616. 
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ing  date  August  31,  1908,  and  in  October 
of  that  year  the  officers  of  the  bank,  be- 
coming dissatisfied,  called  upon  Mr.  Berg 
to  supply  additional  security,  and  agreed 
to  accept  his  wife  as  surety.  At  the  same 
time,  it  appears  that  Mr.  Berg's  account 
was  overdrawn  to  the  extent  of  about 
$4,100,  so  the  loan  clerk  of  the  bank,  under 
tiie  direction  of  Mr.  Mailey,  who  was  the 
manager  of  the  Market  Branch  of  the  bank, 
in  which  position  he  had,  as  he  testified, 
the  same  control  as  a  bashier  ordinarily  has, 
/^  prepared  two  notes,  the  first  to  represent 
the  credit  already  given  on  August  31,  1908, 
and  another  for  $4,200  to  represent  the 
over  draft;  each  note  being  dated  October 
12,  1908.  Mr.  Berg  signed  both,  carried 
them  to  his  wife,  obtained  her  signature, 
brought  them  back,  delivered  them  to  the 
manager,  and  received  from  him  the  individ- 
ual note,  dated  August  31,  1908,  and  tore 
it  up,  and  thereupon  the  date  of  the  new 
note,  given  for  $4,435.50,  'was  altered  by 
erasing  October  12th  and  inserting  August 
Slst  in  its  place. 

Mr.  Mailey,  the  general  manager,  testi- 
fies: "I  still  held  in  my  possession  the 
original  note,  and  gave  Mr.  Berg  this  new 
note,  and  he  took  it  home  and  had  his 
wife  sign  it  and  brought  it  back  to  me  and 
tore  up  the  old  notc^— that  is,  the  one  of 
C.  Berg — and  gave  me  this  one  in  the 
place  of  it;  and  the  date  was  changed  in 
my  office,  at  my  desk,  in  the  presence  of 
Mr.  Berg,  to  have  it  correspond  with  my 
loan  book  and  also  the  original  note."  The 
real  controversy  in  this  case  is  over  this 
note  and  the  effect  of  the  alteration  of  its 
date,  no  defense  being  interposed  to  the  note 
for  $4,200,  except  payment,  and  that  ques- 
tion was  submitted  to  the  jury. 

There  is  no  testimony  in  the  case  that 
the  wife  ever  consented  to,  or  had  any 
knowledge  of,  the  alteration  of  the  date; 
but,  although  the  plaintiff  produced  evi- 
dence tending  to  show  that  Mr.  Berg  had 
knowledge  of  the  alteration,  he  denied  ft, 
and  this  disputed  question  of  fact  was  sub- 
mitted to  the  jury  by  the  trial  court.  Re- 
garding the  effect  of  the  alteration  of  the 
note  on  the  liability  of  the  wife,  the  trial 
court  charged  the  jury  that  "the  legal  effect 
of  that  change  was  to  release  the  wife  from 
any  obligation  on  that  note,"  to  which  ex- 
ception was  taken.  A  considerable  portion 
of  the  brief  of  the  plaintiff  in  error  is  based 
upon  the  negotiable  instruments  act  of  this 
state  (P.  L.  1902,  p.  583)  ;  but  the  case  is 
barren  of  any  proof  of  the  law  of  the  state 
of  New  York,  where  this  contract  was  made 
and  delivered,  relating  to  commercial  con- 
tracts. The  plaintiff  did  prove  the  law  of 
New  York  state  concerning  the  liability  of 
married  women,  from  which  it  appears  that 
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married  women  are  not  prohibited  from  as- 
suming liability  as  surety.  As  there  was 
no  offer -made  to  show  what  the  law  of  New 
York  was  regarding  the  alteration  of  com- 
mercial paper,  the  inference  is  that  the 
common  law  still  prevails  there  (Wain  v. 
Wain,  53  N.  J.  L.  429,  22  Atl.  203),  and 
under  it  the  alteration  of  the  date  of  a 
contract  is  a  material  one,  and  discharges 
all  parties  to  the  instrument  from  liability 
thereunder,  except  those  who  have  consented 
to  it.  Master  v.  Miller,  4  T.  R.  320,  2  H. 
Bl.  140,  2  Revised  Rep.  399,  2  Eng.  Rul. 
Gas.  669,  1  Smith,  Lead.  Gas.  8th  ed.  1277^ 
and  notes. 

In  Wood  V.  Steele,  6  Wall.  80,  18  L.  ed. 
725,  the  date  of  a  promissory  note  was 
changed  after  it  waa  signed  by  the  defend- 
ant Steele,  as  surety  for  one  Newson,  with- 
out his  knowledge  or  the  knowledge  of  the 
plaintiff,  who  accepted  the  note  from  New- 
son  for  a  loan  to  him.  The  court  instructed 
the  jury  "that  if  the  alteration  was  made 
after  the  note  was  signed  by  the  defendant 
Steele,  and  by  him  delivered  to  the  other 
maker,  Newson,  Steele  was  discharged  from 
all  liability  on  said  note."  It  did  not  ap- 
pear by  whom  the  alteration  was  made ;  but 
as  it  was  delivered  in  its  altered  condition 
by  Newson,  and  none  of  the  other  parties 
had  knowledge  of  the  change  in  date,  the 
inference  is  that  it  was  changed  by  New- 
son.  In  affirming  the  foregoing  instruc- 
tions, the  court  said:  "It  is  now  settled, 
both  in  English  and  American  jurispru- 
dence, that  a  material  alteration  in  any  com- 
mercial paper,  without  the  consent  of  the 
party  sought  to  be  charged,  extinguishes  his 
liability.  .  .  .  The  fact  in  this  case 
that  the  alteration  was  made  before  the 
note  passed  from  the  hands  of  Newson 
cannot  affect  the  result.  He  had  no  au- 
thority to  change  the  date."  The  suit  in 
the  above  case  was  brought  by  the  holder  of 
a  promissory  note  against  a  surety,  who 
defended  upon  the  ground  that  the  date  had 
been  altered,  presumably  by  his  joint 
maker,  after  he  had  signed  it,  and  without 
his  consent;  and  it  is  not  unlike  the  present 
case,  so  far  as  Mrs.  Berg  is  concerned,  if 
her  husband  altered  the  note  without  her 
authority  or  knowledge. 

The  note  in  the  present  case  was  altered 
in  a  material  respect  by  the  managing 
officer  of  the  payee,  and  retained  as  the 
property  of  the  bank,  without  the  knowl- 
edge of  the  wife,  and  if  the  party  to  whom 
the  alteration  is  charged  was  not  a  stranger 
to  the  obligation  altered,  such  change  would 
release  a  nonconsenting  obligor;  for  a  ma- 
terial alteration  made  by  a  party  to  a 
note  or  obligation  will  avoid  it  as  against 
another  party  not  consenting.  2  Gyc.  150, 
and  cases  cited;  Draper  v.  Wood,  112  Mass.. 
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315,  17  Am.  Bep.  02.  It  is  urged  that  in 
making  the  alteration  complained  of,  the 
general  manager  of  the  bank  exceeded  his 
authority,  and  that  therefore  the  alteration 
was  made,  not  by  the  bank,  but  by  a 
stranger.  We  do  not  question  the  correct- 
ness of  the  proposition  that  the  alteration 
of  contracts  by  one  not  a  party  to  them,  or 
without  authority  therefor,  would  ordi- 
narily be  a  spoliation  which  would  not 
change  the  original  contract  between  the 
parties  to  it,  but  the  present  case  is  not 
confined  to  such  conditions;  for  here  the 
general  manager  of  the  bank,  in  the  due 
course  of  its  business,  accepted,  as  its  agent, 
a  note  in  substitution  of  another,  and,  as  a 
part  of  the  transaction,  at  once  changed  the 
date  of  the  note  from  October  12,  1908,  to 
August  31,  1908,  for  the  declared  purpose 
of  making  the  date  accord  with  the  one 
to  be  given  up.  The  act  was  done  in 
furtherance  of  the  interests  of  the  bank  by 
an  officer  having  general  powers  over  the 
making  of  loans  and  the  acceptance  of 
securities  therefor,  and,  as  claimed  by  plain- 
tiff, with  the  consent  and  in  the  presence 
of  one  of  the  obligors,  upon  whom  the 
change  was  binding;  and  the  question  is 
whether,  as  to  the  nonconsenting  obligor, 
the  alteration  by  the  general  manager  of 
the  bank  was  so  foreign  to  his  authority  as 
to  excuse  the  bank  from  all  responsibility 
in  the  matter,  and  to  make  the  general 
manager  a  stranger  to  the  transaction. 

In  Hollingsworth  v.  Holbrook,  80  Iowa, 
151,  20  Am.  St.  Rep.  411,  45  N.  W.  561, 
a  chattel  mortgage  given  to  secure  the  note 
of  the  plaintiff  was  materially  altered  by 
the  agent  of  the  mortgagee.  The  trial 
court  instructed  the  jury  as  follows:  "If, 
however,  you  find  from  the  evidence  that 
the  property  mortgaged  was  originally  pur- 
rhase^  by  plaintiff  from  D.  W.  Halsted  [the 
agent],  and  that  all  transactions  in  re- 
lation thereto,  including  the  giving  of  the 
notes  and  securing  the  same,  were  had 
with  D.  W.  Halsted,  and  that  the  defend- 
ant B.  M.  Halsted  [mortgagee]  intrusted 
the  whole  matter  of  renewing  and  securing 
the  notes  to  D.  W.  Halsted,  both  as  to  time 
of  extension  and  the  kind  and  amount  af 
security  to  be  obtained,  and  that,  after  ob-. 
taining  said  mortgage,  said  D.  W.  Halsted 
fraudulently  and  wrongfully  made  the 
alleged  alteration  therein,  then  said  D. 
W.  Halsted  was  so  far  the  agent  of  said 
B.  M.  Halsted  that  his  said  wrongful  and 
fraudulent  act  will  avoid  the  entire  instru- 
ment." The  action  in  this  case  was  brought 
by  the  mortgagor  to  recover  property  tak- 
en by  the  mortgagee  under  the  altered  chat- 
tel mor^^^age,  and  the  question  presented 
was  whether  the  holder  of  the  mortgage  was 
chargeable  with  the  alteration  made  by  his 
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agent,  without  his  knowledge.  The  appel- 
late court,  in  affirming  the  foregoing  in- 
structions,  said :  "We  think  the  paragraph 
in  question  was  substantially  correct,  as  ap- 
plied to  the  facts  in  this  case.  The  agent 
was  not  restricted  by  the  terms  of  his 
agency  as  to  the  security  he  might  take. 
He  was  authorized  to  act  upon  his  own 
judgment,  and  take  such  security  as  he 
thought  best.  In  performing  the  duties  as- 
signed to  him,  if  the  claim  of  the  plaintiff 
be  true,  he  made  a  fraudulent  alteration 
in  the  mortgage.  In  doing  so,  he  did  not 
act  for  himself,  nor  for  the  mortgagor,  but 
for  his  principal:  It  may  be  conceded  that 
such  alteration  was  not  contemplated  by  his 
instructions  as  agent ;  but  it  was  not  forbid- 
den, and  it  operated  as  a  legal  fraud  upon 
plaintiff.  It  was  in  the  line  of  his  agency 
and  because  of  it." 

We  are  of  opinion  that  when  the  cashier 
or  manager  of  a  bank  accepts  a  promissory 
note  payable  to  the  order  of  the  bank,  with 
surety,  in  the  place  of  one  then  held  with- 
out surety,  at  the  same  time  surrendering 
the  unsecured  note  to  its  maker,  and  as  a 
part  of  the  transaction  of  acceptance  alters 
the  date  of  the  new  note  to  correspond 
with  that  of  the  note  surrendered,  the  bank 
is  chargeable  with  the  act  of  its  officer  as 
one  done  in  the  course  of  the  business  of  the 
bank  by  a  general  agent;  and  it  cannot,  as 
to  the  nonconsenting  obligors,  rely  upon  the 
altered  note  as  evidence  of  the  indebtedness, 
and  at  the  same  time  disavow  the  act  of  its 
officer  and  agent,  and  claim  his  action  to  be 
that  of  a  stranger,  or  beyond  his  authority. 

There  is  a  distinction  between  the  author- 
ity of  a  special  and  of  a  general  agent, 
which  does  not  depend  upon  the  number  of 
transactions  in  which  the  agent  is  author- 
ized to  represent  the  principal,  but  upon 
the  scope  of  his  authority  so  to  do  in  the 
given  transaction.  The  true  distinction,  as 
stated  by  this  court  in  Manchester  Bldg.  & 
L.  Asso.  V.  Allee,.81  N.  J.  L.  606,  80  Atl. 
466,  is  "between  the  authority  to  perform 
a  particular  act  in  a  particular  way,  and 
the  authority  to  perform  all  acts  connected 
with  a  particular  employment."  In  the 
transaction  under  review,  the  manager  was, 
as  thus  defined,  the  general  agent  of  the 
bank;  and  hence  all  acts  performed  by  him 
strictly  in  connection  with  the  particular 
employment  in  which  he  was  put  forward  to 
represent  the  bank,  and  done  in  supposed 
furtherance  of  its  interests,  were  binding  up- 
on it,  whether  or  not  they  were  beneficial  to 
it,  or  whether,  through  the  negligence  of  the 
agent  or  his  ignorance  of  the  legal  effect  of 
his  acts,  they  were  in  fact  injurious.  The 
mistake  or  the  negligence  of  such  agent  is, 
in  law,  the  mistake  or  the  negligence  of  the 
principal.    The  question  is,  not  whether  the 
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agent,  in  what  he  did,  acted  without  negli- 
gence, or  whether  the  result  of  his  conduct 
was  beneficial  to  the  principal,  but  whether 
the  acts  he  performed  were  done  strictly  in 
connection  with  the  particular  matter  in 
which  he  was  employed  to  act  for  the  princi- 
pal. There  is  no  rule  of  law  by  which  an 
agent  represents  his  principal  only  so  long 
as  his  acts  are  beneficial  and  performed 
without  negligence,  but  ceases  to  represent 
him  when  the  acts  he  performs  as  agent  are 
negligently  performed,  or  turn  out  to  be  the 
reverse  of  beneficial  to  the  principal.  One 
who  claims  the  beneficial  results  of  a  gen- 
eral agency  cannot  disavow  the  untoward 
results  of  the  negligent  acts  of  his  own 
agent  in  the  identical  transaction. 

The  case  of  Hunt  v.  Gray,  35  N,  J.  L. 
227,  10  Am.  Rep.  232,  relied  on  by  the  plain- 
tiff in  error,  is  not  applicable;  for  there  the 
alteration  was  made  by  one  without  any  in- 
terest in  the  note,  and  therefore  a  stranger 
in  law  to  the  obligation,  his  only  authority 
being  to  carry  the  note  to  a  bank  for  dis- 
count, and  his  act  in  altering  it  was  clearly 
one  of  spoliation,  in  which  case,  it  is  well 
settled,  the  alteration  does  not  annul  the  ob- 
ligation of  the  maker  to  satisfy  it.  Should 
we  assume,  however,  that  the  alteration  was 
made  by  the  manager  without  the  authority 
of  the  bank,  the  fact  that  the  bank  held  as 
an  asset  this  altered  note  was  known  to  the 
manager,  which  knowledge  was  acquired  by 
him  in  a  transaction  within  the  scope  of 
the  bank's  business.  "A  notice  to  a  cashier 
is  notice  to  a  bank.  .  This  must  be  the  rule ; 
otherwise  it  will  be  impossible  to  get  on  in 
the  ordinary  course."  Trenton  Bkg.  Co.  v. 
Woodruff,  2  N.  J.  Eq.  117.  Therefore,  in 
this  case,  the  bank  had  knowledge  that  it 
was  the  holder  of  a  promissory  note,  the 
date  of  which  had  been,  as  it  is  claimed, 
altered  by  its  general  manager  without  au- 
thority. In  such  case,  the  act  of  alteration 
may  be  ratified  by  the  bank ;  and  it  has  been 
decided  that  accepting  payment  on  account 
of  the  note,  and  the  bringing  of  a  suit  on 
the  note  as  altered,  amounts  to  a  ratifica- 
tion of  what  had  been  done.  First  Nat. 
Bank  v.  Fricke,  75  Mo.  178,  42  Am.  Rep. 
397. 

By  accepting  and  retaining  the  beneficial 
result  of  an  unauthorized  act  of  his  agent, 
the  principal,  having  knowledge  of  the 
facts,  ratifies  such  act,  and  cannot  re- 
pudiate the  consequences  of  a  particular  act 
of  the  same  agent  in  the  identical  transac- 
tion which  produces  the  contract,  the  fruits 
of  which  are  retained.  Keim  v.  Lindley,  — 
N.  J.  Eq.  — ,  30  Atl.  1063,  affirmed  in  54 
N.  J.  Eq.  418,  34  Atl.  1073;  1  Parsons, 
Contr.  40,  52;  Rader  v.  Maddox  (Teague  v. 
40  L.R.A.(N.S.) 


Maddox)    150  U.  S.   128,   37  L.  ed.   1025, 
14  Sup.  Ct.  Rep.  46;  31  Cyc.  1257-1270. 

In  the  present  case,  it  is  undisputed  that, 
while  the  bank  held  the  note,  chargeable 
with  knowledge  of  its  alteration  by  its  own 
officer,  it  did  not  disavow  the  act,  but  ac- 
cepted payments  on  account  thereof,  and, 
also,  after  its  maturity,  assigned  the  note, 
as  altered,  to  the  plaintiff,  who  brings  his 
suit  on  the  note  as  changed.  This  amounts 
to  a  ratification  by  the  bank  of  the  act  of 
its  nuinager  in  altering  the  note  when  he 
accepted  it  for  the  bank;  and  therefore  the 
alteration  was  not  made  by  a  stranger,  but 
by  the  payee  and  holder  at  the  time.  We 
find  no  error  in  the  conduct  of  the  trial  on 
this  branch  of  the  case. 

The  plaintiff  in  error  also  argues  that 
the  consideration  given  to  the  husband  for 
the  first  note,  which  was  afterwards  de- 
stroyed, will  support  a  recovery  upon  the 
common  counts  against  both  husband  and 
wife,  "even  though  the  note  was  avoided  by 
the  markings  of  the  bank.**  It  is  sufficient 
to  say  on  this  point  that  the  attention  of  the 
trial  court  was  not  distinctly  called  to  this 
matter;  nor  is  there  any  assignment  of  er- 
ror to  support  it.  We  are  referred  to  the 
fourth  and  sixth  assignments  of  error  as 
raising  this  question. 

The  fourth  assignment  rests  upon  a  re- 
fusal to  charge  as  follows :  ''If  you  find  that 
the  alteration  was  innocently  made,  with- 
out any  fraudulent  intention,  but  did  alter 
the  written   instrument   in   a  material   re- 
spect, then,  if  you  find  that  the  defendant 
Carl    Berg   was   given   new   credit   at   the 
bank,  and  the  loans  already  made  to  him 
were  not  called  by  the  bank,  and  that  the 
new  note  was  given  in  consideration  of  the 
extension  of  time,  and  in  order  that  fur- 
ther advances  might  be  made,  and  that  the 
defendants,    and    both    of   the    defendants, 
promised  to  pay  the  sum  of  $4,435.50  if  the 
loans  were  not  called  upon  the  defendant 
Carl   Berg,  and  if  further  advances  were 
made  to  him,  then  you  must  give  judgment 
for  the  plaintiff  for  the  sum  of  money  which 
you  shall  find  to  be  due  upon  the  note, 
marked  'Exhibit  P3,'  and  for  the  sum  of 
money  which  you  shall  find  to  be  due  upon 
the  loans  made  on  October   12,   1908,  by 
Mechanics  ft  Traders'  Bank  to  the  defendant 
Carl  Berg,  upon  the  faith  of  the  promise  of 
the  defendant  Carl  Berg  and  the  defend- 
ant   Marie    Berg    to    pay    the    said    loan, 
against  both   defendants."     This   is   a   re- 
quest to  charge,   in  substance,  that,  even 
if  the  wife  should   not  be   liable  on   the 
altered  note,  still  she  could  be  held  on  an 
independent    promise    for    a    consideration 
moving  to  lier  husband.    There  is  no  evi- 
dence to  support  any  such  promise ;  and,  as 
the  request  was  not  limited  to  the  husband. 
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but  included  the  wife  as  to  both  notes,  it 
was  properly  refused.  There  was  no  request 
that  the  husband  alone  could  be  held  upon 
the  common  counts. 

The  sixth  assignment  of  error  affords  no 
basis  for  the  argument  that  the  right  of  the 
plaintiff  to  recover  upon  the  common 
counts  against  the  husband  was  exclud- 
ed from  the  jury.  What  the  court  said 
was  whether  the  note  "can  be  recov- 
ered against  the  husband  depends  up- 
on whether  the  change  of  date  was  made 
with  his  consent,  because  the  changing  of 
the  date,  without  the  consent  of  either  of 
the  parties,  destroys  the  note's  efficiency  as 
the  basis  of  an  action  of  this  kind  upon 
the  note."  A  careful  examination  of  this 
record  fails  to  disclose  that  the  point  last 
argued  was  ever  called  to  the  attention  of 
the  trial  court.  The  case  was  tried  entirelv 
upon  the  question  of  the  alteration  of  the 
note  and  the  amount  of  payments  made  on 
account  of  both  notes. 

The  views  expressed  lead  to  an  affirmance 
of  the  judgment. 

Gmntnere,  Ch.  J.,  and  Swayze,  Min- 
turn,  Bogert,  and  TVblte,  JJ.,  dissent. 


NORTH  CAROIilNA  8I7PREMB 
COURT. 

L.  A.  WICKER,  Appt.y 

V. 

HAYES  JONES  et  al. 

(—  N.  C.  — ,  74  S.  E.  801.) 

Eridenoe  —  burden  of  proof  —  inter- 
lineation in  deed. 

1.  One  assailing  a  deed  showing  an  era- 
sure or  interlineation  has  the  burden  of 
proving  that  it  was  made  after  the  time  of 
execution. 

Same  —  what  may  be  considered. 

2.  In  determining  whether  an  interlinea- 
tion in  a  deed  was  made  before  or  after  ex- 
ecution, the  jury  may  consider  any  differ- 
enee  in  ink  and  writing,  and  also  the  fact 
that  it  was  withheld  from  registration. 

Same  ^  waiTer  of  objection. 

3.  Objections  to  incompetent  evidence  are 
waived  by  permitting  the  witness  subse- 
quently to  testify  without  objection  to  the 
facts  sought  to  be  elicited  l^  it. 

Same  ~-  incompetent  —  waiver  of  ad- 
mlsaions. 

4.  Error  in  admitting  incompetent  evi- 
dence is  waived  by  subroquently  admitting 
the  fact  which  it  is  offered  to  establish. 

Note.  — As  to  presumption  and  burden  of 
proof  as  to  the  time  of  the  alteration  of  an 
instnmient,  see  note  to  Tharp  v.  Jamison, 
39LJt.A.(N.8.)  100. 
40  L,R.A.(N.S.) 


Ejectment  —  Judgment  for  defendant 
—  failure  of  proof. 

5,  A  judgment  establishing  defendant's 
title  in  an  action  for  possession  of  real 
property  is  erroneous,  although  plaintiff 
fails  to  establish  his  case,  if  there  is  no 
evidence  in  the  case  to  show  tiiat  defendant 
had  the  title  or  right  of  possession. 

Judgment  —  ejectment  —  estoppel. 

6.  A  judgment  against  plaintiff  for  fail- 
ure of  proof  in  an  action  for  possession  of 
real  property,  and  to  establish  title,  es- 
tops him  from  further  prosecution  of  an 
action  for  such  relief. 

(Clark,  Ch.  J.,  dissents.) 

(May  2,  1912.) 

APPEAL  by  plaintiff  from  a  judgment 
of  tUe  Superior  Court  for  Lee  County 
in  defendants'  favor  in  an  action  brought 
to  recover  possession  of  certain  lands. 
Modified  and  affirmed. 

Statement  by  Allen,  J.: 

This  was  originally  a  processioning  pro- 
ceeding, and,  it  appearing  that  title  to  the 
land  was  in  controversy,  it  was  transferred 
to  the  civil  issue  docket  by  consent  of  all 
parties,  and  pleadings  were  filed.  The  plain- 
tiff complained  for  the  possession  of  cer- 
tain lands  alleged  to  be  in  possession  of 
defendants,  and  for  a  judgment  clearing 
the  title  of  certain  other  parts  of  the  same 
tract  alleged  to  be  in  plaintiff's  possession. 
The  defendants  admitted  possession  of  a 
portion  of  the  land  described  in  the  com- 
plaint, which  part  was  described  by  metes 
and  bounds  in  the  answer,  and  claimed  title 
thereto.  Nearly  all  the  land  in  controversy 
was  on  the  west  side  of  Jimiper  branch, 
and  the  reinainder  on  the  east  side. 

The  plaintiff  offered  evidence  that  Elisha 
Wicker,  his  father,  was  dead,  and  intro- 
duced the  following  deeds:  Deed  from 
Daniel  McGilvary  to  A.  H.  McLeod,  dated 
October  19,  1867,  registered  in  office  of 
register  of  deeds  of  Moore  county,  in  Book 
82,  p.  558,  on  the  5th  day  of  November, 
1867.  Deed  of  Alexander  H.  McLeod  and 
wife  to  Elisha  Wicker,  dated  September  16, 
1874,  registered  in  the  office  of  the  register 

of  deeds  of  Lee  county,  in  Book  No.  , 

p.  ,  July  19,  1911.    The  plaintiff  also 

offered  evidence  tending  to  prove  that  the 
deeds  covered  the  lands  in  controversy  and 
other  land,  and  that  he  and  those  under 
whom  he  claimed  had  been  in  possession  of 
the  same  for  more  than  thirty  years,  but 
he  admitted  that  his  home  was  on  the  land 
in  the  deeds  outside  of  the  dispute,  and 
that  he  had  not  cultivated  continuously  the 
land  in  controversy. 

The  defendant  introduced  the  following 
deeds,  which  were  admitted  without  objeo- 


70 


NORTH  CAROLINA  SUPREME  COURT. 


May, 


tion:  Deed  of  Daniel  Hall  and  wife,  Mary 
Hall,  to  Mary  J.  Jones,  dated  15th  day  of 
April,  1879,  registered  in  Moore  county, 
September  30,  1885,  in  Book  No.  56,  p. 
361.  The  courthouse  was  burned  in  that 
county,  and  the  deed  was  re-registered  the 
18th  day  of  January,  1908,  in  Book  No.  40, 
p.  50.  Deed  from  Daniel  Hall  and  wife  to 
Mary  J.  Jones,  dated  the  29th  day  of  April, 
1882,  registered  in  the  office  of  the  register 
of  deeds  in  Moore  county,  September  29, 
1885,  Book  No.  56,  p.  359,  and  re-registered 
in  Moore  county  on  the  5th  day  of  Sep- 
tember, 1898,  in  Book  No.  18,  p.  470.  Deed 
of  W.  C.  Edwards  to  Daniel  Hall,  dated 
2d  day  of  April,  1876,  registered  in  Lee 
county,.  June  19,  1911,  in  Book  of  Deeds 
No.  5,  p.  118.  Deed  of  J.  W.  Burns  to 
Daniel  Hall,  dated  December  31,  1878,  regis- 
tered in  the  office  of  register  of  deeds,  Lee 
county,  March  16,  1909,  Book  of  Deeds  No. 
1,  p.  292.  There  were  erasures  and  inter- 
lineations in  material  parts,  on  the  first 
and  second  of  these  deeds,  and  the  plaintiff 
introduced  evidence  tending  to  prove  that 
the  erasures  and  interlineations  were  not 
in  the  same  handwriting  as  the  body  of  the 
deed,  that  different  ink  was  used,  and  that 
they  were  not  made  at  the  date  of  the  deed, 
but  afterwards.  The  defendant  also  intro- 
duced evidence  tending  to  prove  that  said 
deeds  covered  the  lands  in  controversy,  and 
that  she  had  been  in  possession  thereof  for 
thirty  years,  and  had,  during  that  time, 
cultivated  continuously  5  or  6  acres  of  the 
land.  The  home  of  the  defendant  was  not 
on  the  land  in  dispute. 

John  B.  Cameron,  a  surveyor,  was  asked 
the  following  question: 

Q.  Examine  that  plat,  and  see' if  you  can 
locate  this  description  (attorney  reading 
deed  of  Daniel  Hall  and  wife  to  Mary  J. 
Jones,  dated  15th  day  of  April,  1876). 
Also  this  tract  (Daniel  Hall  and  wife  to 
Mary  J.  Jones,  dated  29th  day  of  April, 
1882).  State  whether  or  not,  as  a  sur- 
veyor, you  can  say  whether  or  not  this  land 
on  the  west  side  of  Juniper  branch  within 
that  line  running  from  5  to  B,  B  to  C,  and 
from  C  to  Juniper  branch,  and  Juniper 
branch  to  the  beginning,  is  contained  in 
that  description.  (Objection  by  plaintiff. 
Overruled.     Exception. ) 

A.  According  to  your  papers,  it  does.  I 
didn't  survey  that.    I  platted  it. 

This  witness  afterwards  testified,  without 
objection,  that  the  deeds  of  the  defendant 
covered  the  land  in  controversy. 

Defendant  introduced  certified  copies  of 
the  plat  of  division  of  the  lands  of  Elisha 
Wicker,  father  of  the  plaintiff.  (Objection 
by  plaintiff.  Overruled.  Plaintiff  excepted. ) 
Also  certified  copy  of  mortgage  of  L.  A. 
40  L.R.A.(N.S.) 


Wicker  to  Elisha  Watson,  dated  20th  day 
of  March,  1891.  (Objection  by  plaintiff. 
Overruled.  Plaintiff  excepted.)  The  western 
line  of  the  land  in  the  division  and  of  the 
land  in  the  mortgage  is  Juniper  branch. 
The  plaintiff  testified  that  all  the  land  he 
owned  was  not  embraced  in  the  mortgage. 

The  only  part  of  his  Honor's  charge  ex- 
cepted to  is  as  follows:  "Now,  in  respect  to 
the  two  deeds  put  in  evidence  by  the  de- 
fendants, and  purporting  to  be  made  to 
Mary  J.  Jones,— one  dated  the  15th  of  April, 
1879,  and  the  other  dated  the  29th  of 
April,  1882— the  plaintiff  contends  that, 
according  to  the  evidence  on  the  face  of  the 
deeds,  there  has  been,  since  the  execution 
and  delivery  of  the  deeds,  a  change  in  the 
grantee,  and  that  the  name  of  Mary  J.  Jones 
has  been  by  such  change  made  the  grantee 
in  such  deed.  Now,  the  burden  of  showing 
this,  and  that  such  change  was  made  by 
the  grantee  or  someone  in  her  interest,  or 
the  interest  of  the  defendants,  or  that 
it  was  not  made  by  the  grantor  or  by  his 
consent,  is  upon  the  plaiiitiff.*' 

The  following  verdict  was  returned  by 
the  jury:  "(1)  Is  the  plaintiff  the  owner 
of,  and  entitled  to  the  possession  of,  the 
lands  included  in  the  following  lines:  C 
to  D  to  3  to  4  to  5  to  B  and  to  C.— or  any 
part  thereof?"  Answer:  "No."  The  court 
rendered  the  following  judgment:  "This 
cause  coming  on  to  be  heard,  and  being 
heard  before  his  Honor,  C.  M.  Cooke,  Judge, 
and  a  jury,  and  the  following  issues  having 
been  submitted  to  the  jury:  (1)  Is  the 
plaintiff  the  owner  of,  and  entitled  to  the 
possession  of,  the  lands  included  in  the  fol- 
lowing lines:  CtoDto3to4to5toB 
and  to  C, — or  any  part  thereof?  (2)  And. 
if  a  part,  what  part?  (3)  Are  the  defend- 
ants in  the  wrongful  possession  of  said 
lands?  (4)  What  damage,  if  any,  is  the 
plaintiff  entitled  to  recover  against  the  de- 
fendants? And  the  jury  having  answered 
the  first  issue,  *No,'  it  is  therefore  consid- 
ered, ordered,  and  adjudged  that  the  plain- 
tiff is  not  the  owner,  nor  entitled  to  the 
possession,  of  the  lands  within  the  follow- 
ing lines:  C  to  D  to  3  to  4  to  5  to  B  and 
to  C,  as  shown  on  the  map  on  file  in  this 
cause,  but  that  the  defendants  are  the  own- 
ers and  entitled  to  the  possession  of  said 
lands.  It  is  further  adjudged  that  the  de- 
fendant recov<>r  of  the  plaintiff  and  D.  D. 
Buie,  surety  on  the  prosecution  bond  filed 
in  this  cause,  their  costs,  to  be  taxed  by  the 
clerk  of  the  court.*' 

The  plaintiff  excepted  and  appealed. 

Mr.  A.  A.  F.  Seawell  for  appellant. 
Messrs.  Hoyle  St  Hoyle  and  D.  K.  Me* 
Iver  for  appellees 
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Allen,  J,,  delivered  the  opinion  of  the 
€0ur{: 

When  we  speak  of  an  "alteration"  in  a 
writing,  we  refer  to  the  legal  acceptation 
of  the  term,  which  implies  a  change  made 
after  its  execution,  and,  while  an  erasure 
or  interlineation  may  be  an  alteration,  it  is 
not  such  if  made  before  the  final  execution 
of  the  writing.  Under  the  rule  of  the  an- 
cient common  law,  as  illustrated  in  its 
earliest  decisions,  it  was  held  that  any  al- 
teration, however  insignificant,  rendered  the 
writing  void,  and  that  the  judge  must  pass 
on  the  whole  question  (Pigot's  Case,  11 
Coke,  26b),  but  this  was  modified,  even  in 
the  time  of  Lord  Coke,  to  the  extent  that 
the  alteration  must  be  material,  and  that 
the  question  as  to  the  time  when  made 
ahould  be  submitted  to  a  jury.  In  2  Co. 
Litt.  225b,  it  is  said  that  "of  ancient  time, 
if  the  deed  appeared  to  be  rased  or  inter- 
lined in  places  material,  the  judges  ad- 
judged upon  their  view  the  deed  to  be  voyd, 
but  of  latter  time  the  judges  have  left  that 
to  the  jurors  to  try  whether  the  rasing  or 
interlining  were  before  the  deliverie." 

Modern  authority  in  England  and  in  the 
United  States  have  further  modified  the 
doctrine,  until  it  is  now  generally  agreed 
that,  when  an  alteration  is  established,  it 
avoids  the  instrument,  if  it  is  material ;  that 
the  materiality  of  the  alteration  is  a  ques- 
tion to  be  decided  by  the  court,  without  the 
aid  of  a  jury;  that  any  alteration  is  ma- 
terial if  it  affects  the  identity  of  the  instru- 
ment or  the  rights  and  obligations  of  the 
parties  to  it;  and  that  the  question  of  the 
time  when  the  alteration  was  made  is  a 
fact  to  be  determined  by  the  jury.  It  is 
also  held  in  all  the  states  except  Missouri 
and  New  Jersey,  that  an  immaterial  altera- 
tion does  not  affect  the  validity  of  the  writ- 
ing. 

An  alteration  by  a  stranger  without  the 
knowledge  of  the  grantee  or  obligee,  while 
it  cannot  enlarge  the  obligations  of  the 
grantor  or  obligor,  does  not  affect  the  right 
to  enforce  the  writing  as  it  was  originally 
executed,  and  the  intent  with  which  the 
alteration  is  made  is  immaterial,  unless  it 
is  fraudulent,  in  which  event  a  court  will 
not  lend  its  aid.  The  cases  supporting  these 
principles  are  collected  in  the  valuable  note 
to  Burgess  v.  Blake,  86  Am.  St.  Rep.  79,  and 
in  the  learned  and  comprehensive  article  on 
Alteration  of  Instruments  by  Judge  John  F. 
Dillon,  in  2  Cyc.  p.  150. 

Many  other  questions  may  arise  as  to  the 
effect  of  the  alteration  of  instruments,  but 
in  the  midst  of  much  conflict  of  authority 
we  confine  ourselves  to  those  necessary  to 
the  consideration  of  the  principal  question 
presented  by  the  appeal,  which  is  whether 
the  burden  is  on  the  party  clalminK  under 
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a  deed  on  which  an  erasure  or  interlinea- 
I  tion  is  apparent^  to  prove  that  it  was  made 
at  the  time  of  or  before  the  execution  of 
the  deed;  or  is  the  burden  on  the  party  at- 
tacking the  deed  to  prove  that  it  was  made 
after  its  execution.  The  question  is  impor- 
tanty  and  many  titles  may  depend  on  its 
correct  solution,  as  it  will  frequently  arise 
after  the  parties  to  the  transaction  are 
dead.  If  it  is  held  that  the  burden  is  on 
him  who  urges  that  the  deed  is  void  be- 
cause of  the  erasure  or  interlineation,  it 
may  furnish  the  opportunity  to  the  grantee 
to  withhold  the  deed  from  registration  aft- 
er he  has  altered  it,  until  the  evidence  is 
lost  by  which  the  wrongful  act  can  be  prov- 
en, and  thus  secure  the  title  to  property 
which  was  not  conveyed  to  him;  and,  if  it 
is  decided  that  the  burden  is  on  the  party 
claiming  under  the  deed,  he  may  lose  prop- 
erty for  which  he  has  paid,  because  of  in- 
ability to  prove  that  the  erasure  or  inter- 
lineation was  on  the  deed  when  delivered. 
A  brief  siunmary  of  all  the  North  Carolina 
cases  bearing  on  the  alteration  of  instru- 
ments, which  we  have  been  able  to  find  after 
diligent  research,  shows  that  the  question 
has  not  been  settled  in  this  state. 

In  Nunnery  v.  Cotton,  8  N.  C.  (1  Hawks) 
222,  it  was  held  that  any  alteration  by  the 
obligee  in  a  bond,  whether  material  or  not, 
avoided  it.  In  this  case  the  alteration  was 
the  cutting  off  the  name  of  a  witness  on  the 
bond.  In  Pullen  v.  Shaw,  14  N.  C.  (3  Dev. 
L.)  238,  held,  that  an  alteration  by  the 
obligee  in  a  bond  avoids,  whether  material 
or  not,  and  by  a  stranger  does  so,  if  materi- 
al. If  no  evidence  is  introduced,  the  ques- 
tion whether  the  alteration  was  made  be- 
fore or  after  execution  is  dependent  on 
whether  the  alteration  is  favorable  to  the 
obligee  or  not.  In  Sharp  v.  Bagwell,  16  N. 
C.  (1  Dev.  £q.)  115,  held,  that  equity  would 
not  relieve  one  who  had  cut  off  the  name 
of  a  witness  from  the  bond  in  ignorance  of 
its  effect.  In  Mathis  v.  Mathis,  20  N.  C. 
55  ( 3  Dev.  &  B.  L.  60 ) ,  the  action  was  on  a 
bond  for  $12.50,  and  the  proof  was  that  the 
bond  was  given  for  $7.40.  Held,  that  the 
plaintiff  could  not  recover  $7.50,  but  that,  if 
he  had  sued  for  $7i>0,  he  could  have  re- 
covered that  amount,  as  the  alteration  was 
made  by  a  stranger.  In  Blackwell  v.  Lane, 
20  N.  C.  247,  (4  Dev.  &  B.  L.  113)  32  Am. 
Dec.  675,  held,  that  the  addition  of  the 
name  of  a  subscribing  witness  to  a  bond, 
without  the  consent  of  the  obligor,  is  not 
an  alteration,  because  not  material.  In 
Davis  V.  Coleman,  20  N.  C.  (7  Ired.  L.) 
426,  held,  cutting  off  the  name  of  one  obli- 
gor and  adding  another  avoided  the  bond  as 
to  all  who  did  not  consent  to  the  change. 
In  Simms  v.  Paschall,  27  N.  C.  (5  Ired.  L.) 
276,  held,  that  the  fraudulent  expunging  of 
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a  credit  on  a  bond  was  no  alteration,  be- 
cause the  credit  was  no  part  of  the  bond. 
In  Smith  y.  Eason,  49  N.  C.  (4  Jones,  L.) 
38,  held,  that  an  alteration  in  a  material 
part  of  a  bond  avoids  it.  In  Dunn  y. 
Clements,  62  N.  C.  (7  Jones,  L.)  69,  held, 
that  retracing  the  name  of  the  obligor, 
which  had  faded,  does  not  avoid,  although 
the  name  was  misspelled  in  retracing;  the 
sound  of  the  name  being  the  same.  In  Nor- 
fieet  V.  Edwards,  62  N.  C.  (7  Jones,  L.) 
467,  the  action  was  on  an  instrument  to  pay 
money,  and  the  signature  was  that  of  a 
partnership.  Two  seals  after  the  partner- 
ship name  were  erased,  and  the  words,  ''wit- 
ness," at  the  left  of  the  paper,  stricken  out. 
The  judge  charged  the  jury  that  the  burden 
was  on  the  plaintiff  to  show  that  the  era- 
sures were  made  before  or  at  the  time  of 
the  execution.  Held  error,  because,  as  the 
paper  was  signed  by  the  partnership,  the 
erasure  was  made  to  fix  its  character.  The 
court  says:  "In  most,  if  not  in  all,  the  cas- 
es in  which  the  contrariety  of  decision  may 
be  seen,  it  will  be  observed  that  the  era- 
sures, interlineations,  or  rather  alterations, 
were  made  in  deeds,  negotiable  securities, 
or  other  instruments  whose  nature  and 
character  were  determined  upon  or  fixed; 
that  is,  they  either  were  intended  to  be, 
or  were,  at  the  time  when  the  alterations 
were  made,  deeds  or  negotiable  securities 
or  instnmients  of  some  other  particular 
kind.  The  instrument  in  the  present  case 
differs  from  them  all  in  this  particular: 
That  the  alteration  was  made  for  the  very 
purpose  of  determining  and  fixing  its  char- 
acter. With  a  seal  it  would  be  a  deed; 
while,  if  that  were  erased,  it  would  become 
a  promissory  note.  If  it  were  executed  as 
a  deed,  it  could  not  bind  all  the  partners, 
but,  if  made  as  a  promissory  note,  it  would 
have  that  effect.  .  .  .  Under  such  cir- 
cumstances, is  it  not  a  fair  presumption 
that  the  seal  was  erased  at  the  time  when 
the  instrument  was  given  by  the  one  party 
and  accepted  by  the  other?"  In  Darwin  v. 
Rippey,  63  N.  C.  319,  held,  that  the  additon 
of  the  words,  "in  specie,"  after  "dollars,"  in 
a  bond,  with  the  consent  of  the  payee  and 
the  principal,  avoided  the  bond  as  to  the 
surety.  In  Long  v.  Mason,  84  N.  C.  16,  held, 
that  the  addtion  of  the  words,  "at  ten  per 
cent,"  in  a  bond,  by  the  principal,  without 
the  knowledge  of  the  payee,  a  guardian,  or 
of  the  surety,  but  with  the  consent  of  the 
ward,  avoided  the  bond  as  to  the  surety. 
In  Respass  v.  Jones,  102  N.  0.  6,  8  S.  E. 
770,  held  that  where  the  vendee  struck  out 
his  name  in  a  deed,  and  inserted  that  of  his 
wife,  to  defraud  his  creditors,  no  title 
passed,  and  a  court  of  equity  would  not  aid 
him.  In  Cheek  v.  Nail,  112  N.  C.  370,  17 
S.  E.  80,  a  husband  raised  the  amount  of  a 
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bond  signed  by  him  and  his  wife.  \«Held, 
that  the  bond  was  void  as  to  the  wife.  It 
was  also  held  that  an  immaterial  alteration 
would  not  avoid,  such  as  changing  the  recit- 
ed consideration  in  a  mortgage;  the  descrip- 
tion of  the  debt  in  the  mortgage  remaining 
unchanged.  In  Howell  v.  Cloman,  117  N.  C. 
77, 23  6.  E.  96,  a  note  and  mortgage  were  for 
$600  when  signed,  and  for  $1,000  when  reg- 
istered. Held,  that  the  burden  was  on  the 
plaintiff  to  prove  that  the  defendant  con- 
sented to  the  change.  In  Martin  v.  Buffaloe, 
121  N.  C.  36,  27  S.  E.  096,  held,  that  the 
insertion  of  the  name  of  the  attorney  and 
the  amount  of  his  fee  in  a  deed  to  secure 
creditors,  with  the  consent  of  the  grantor, 
after  he  signed  it,  did  not  avoid  the  deed, 
because  it  was  not  a  clause  necessary  to 
the  operation  of  the  deed.  In  Wether ington 
V.  Williams,  134  N.  C.  279,  46  S.  E.  728,  the 
question  was  one  of  fact  as  to  the  time  of 
the  change,  and  the  question  of  the  burden 
of  proof  was  not  raised.  In  Gaskins  v.  Al- 
len, 137  N.  C.  426,  49  S.  E.  919,  a  married 
woman  while  under  age  signed  a  deed.  Aft- 
er she  became  of  age,  she  signed  another 
deed  to  the  same  party  for  the  same  land. 
Both  deeds  were  registered  under  one  pro- 
bate, the  coQunission  authorizing  it  being 
dated  before,  and  the  date  of  probate  after, 
she  was  twenty-one.  A  charge  was  approved, 
placing  the  burden  on  the  plaintiff,  a  sub- 
sequent grantee,  to  prove  that  the  date  of 
the  probate  had  been  changed.  In  Perry  v. 
Hackney,  142  N.  C.  368,  116  Am.  St.  Rep. 
741,  66  S.  E.  289,  9  Ann.  Cas.  244,  the  gran- 
tee after  probate  struck  out  his  name  from 
a  deed,  and  inserted  the  name  of  his  wife, 
without  the  consent  of  the  grantor,  and  it 
was  held  that  no  title  passed.  The  authori- 
ties elsewhere  are  in  hopeless  confusion  as 
to  the  burden  of  proof. 

Judge  Freeman  says,  in  the  note  to  Bur* 
gess  V.  Blake,  86  Am.  St.  Rep.  128 :  "Among 
the  almost  innumerable  decisions,  and  the 
conflict  of  authorities  upon  the  subject  of 
the  presumptions  arising  from  alterations 
apparent  upon  the  face  of  the  instnuient, 
there  seems  to  be  but  one  principle  upon 
which  the  authorities  are  in  harmony.  That 
is  that  where  an  alteration  in  an  instrument 
is  alleged  to  have  been  made,  and  such  al- 
teration is  not  apparent  upon  the  face  of 
the  instrument,  the  burden  of  showing  that 
the  latter  has  been  altered  is  upon  the  party 
who  alleges  it.  .  .  .  This,  however, 
seems  to  be  the  single  note  of  harmony. 
Where  the  alteration  is  apparent,  the  au- 
thorities are  hopelessly  divided  as  to  the 
presumptions  arising  from  such  apparent 
alteration.  Any  attempt  to  reconcile  them 
would  be  useless,  and  an  accurate  classifica- 
tion of  their  varying  views  is  impossible. 
They  seem  to  fall,  however,  into  four  gener- 
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al  clasaesy  each  of  which  is  representative  of 
a  view  opposed  to  that  of  the  others:  (1) 
One  line  of  cases  holds  that  no  presumption 
arises  from  an  alteration  apparent  on  the 
face  of  the  instrument^  but  that  the  entire 
question  of  the  time  when  the  alteration 
was  made  is  for  the  jury  to  consider  in  the 
light  of  all  the  evidence,  intrinsic  and  ex- 
trinsic. (2)  Another  holds  that  an  altera- 
tion apparent  on  the  face  of  the  paper 
raises  a  presumption  that  it  was  made  aft- 
er execution  and  delivery.  (3)  A  third  line 
of  authorities  holds  that  the  presumption 
that  the  alteration  was  made  after  execu- 
tion arises  only  where  the  alteration  or  the 
facts  surrounding  it  are  suspicious.  And 
finally  it  is  held  by  another  group  of  courts : 
(4)  That  an  alteration  apparent  on  the  face 
of  the  paper  is,  without  explanation,  pre- 
siuned  to  have  been  made  before  delivery. 
This  classification  of  the  authorities  is,  at 
best>  approximate  only,  as  many  of  the 
courts  have  taken  compromise  positions 
holding  the  presumption  to  depend  upon 
various  matters,  such  as  denial  under  oath 
that  the  paper  was  executed,  the  nature 
of  the  instrument,  i.  e.,  whether  a  specialty 
or  not»"  etc 

As  eminent  authority  may  be  found 
for  either  position,  and  we  have  no  prece- 
dent in  this  state  to  guide  us,  and  we  must 
adopt  that  rule  which  in  our  opinion  ac- 
cords with  the  habits  and  customs  of  our 
people,  and  which  will,  in  the  majority  of 
cases  at  least,  be  conducive  to  the  settle- 
ment of  controversies  of  this  character  ac- 
cording to  the  right.  A  very  large  per- 
centage of  the  deeds,  executed  in  this  state 
are  never  seen  by  a  lawyer  until  some  ques- 
tion is  raised  as  to  title.  They  are  written, 
in  many  instances,  by  men  who  know  little 
or  nothing  of  legal  rules,  and  who  are  not 
expert  pensmen,  and  the  materials  used — 
pen,  ink,  paper — are  such  as  are  gathered 
in  .the  household,  and  frequently  not  the 
best.  Under  these  circumstances,  a  mis- 
taken in  writing  the  deed  may  be  expected, 
and,  when  discovered,  an  erasure  or  inter- 
lineation follows  naturally,  without  thought 
of  the  consequences.  If  two  kinds  of  ink 
are  present,  they  would  be  used  indiscrimin- 
ately, and  the  draughtsman  would  not  hesi- 
tate to  ask  one  sitting  by  to  make  a  neces- 
sary change. 

We  do  not  doubt  that  99  per  cent  of 
the  erasures  and  interlineations  that  ap- 
pear in  deeds  are  made  in  this  way,  and 
from  honest  and  proper  motives,  and,  if 
this  is  true,  it  would  seem  to  be  wise  and 
just  to  adopt  a  rule  which  will  tend  to  pre- 
serve and  sustain  titles  acquired  by  such 
deeds,  although  under  it  an  injustice  may 
occasionally  result,  and  in  our  opinion  it  is 
lafer,  and  in  accord  with  the  better  public 
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policy,  to  hold  as  we  do,  that  the  party 
claiming  under  a  deed  is  entitled  to  intro- 
duce it  in  evidence  upon  proof  of  its  execu- 
tion, and  that  the  burden  is  on  the  party 
who  assails  it,  on  account  of  erasures  or 
interlineations  appearing  on  its  face,  to  sat- 
isfy the  jury  by  the  greater  weight  of  the 
evidence  that  the  erasures  or  interlineations 
were  made  after  the  execution  of  the  deed. 
A  discussion  of  the  numerous  authorities  in 
favor  •of  this  rule  ( and  there  are,  perhaps, 
as  many  against  it)  would  be  useless,  and 
we  content  ourselves  by  reference  to  a  small 
number  selected  from  many.  In  Doe  ex 
dem.  Tatum  v.  Catomore,  16  Q.  B.  746, 
Lord  Campbell  says:  '*In  2  Co.  Litt.  225b, 
it  is  said  that  'of  ancient  time,  if  the  deed 
appeared  to  be  rased  or  interlined  in  places 
material,  the  judges  adjudged  upon  their 
view  the  deed  to  be  void.  But  of  latter  time 
the  judges  have  left  that  to  the  jurors  to 
try  whether  the  rasing  or  interlining  were 
before  the  delivery.'  In  a  note  upon,  this 
passage  in  Hargrave  and  Butler's  edition 
of  Coke  upon  Littleton,  it  is  laid  down : 
Tis  to  be  presumed  that  an  interlining, 
if  the  contrary  is  not  proved,  was  made  at 
the  time  of  making  the  deed.'  This  doctrine 
seems  to  us  to  rest  upon  principle.  A  deed 
cannot  be  altered  after  it  is  executed,  with- 
out fraud  or  wrong;  and  the  presumption 
is  against  fraud  or  wrong."  This  language 
was  quoted  with  approval  in  Little  v.  Hern- 
don,  10  Wall.  20,  19  L.  ed.  878,  and  the 
court  says,  after  citing  Doe  ex  dem.  Tatum 
V.  Catomore,  supra:  "In  the  absence  of 
any  proof  on  the  subject,  the  presumption 
is  that  the  correction  was  made  before  the 
execution  of  the  deed."  And  this  last 
case  was  approved  in  Hanrick  v.  Patrick, 
119  U.  S.  156,  30  L.  ed.  396,  7  Sup.  Ct.  Rep. 
147,  the  court,  after  discussing  the  charge 
of  the  judge,  saying:  "At  any  rate,  the 
presumption  was  that  the  erasure  was  made 
before  the  execution  of  the  deed."  In 
Wickes  V.  Caulk,  5  Harr.  k  J.  41,  the  court 
says:  "It  is  incumbent  on  the  party  who 
wishes  to  avoid  a  deed  by  its  erasure,  to 
prove  that  the  alteration  was  made  after 
its  execution  and  delivery."  And  in  Hop- 
kins on  Real  Property,  429,  it  is  said: 
"Where  alterations  or  interlineations  are 
present  in  a  deed,  the  presumption  is  that 
they  were  made  before  the  deed  was  deliv- 
ered, though  there  are  cases  holding  the  con- 
trary." To  the  same  effect,  see  Hagan  v. 
Merchants'  k  B.  Ins.  Co.  81  Iowa,  330,  25 
Am.  St.  Rep.  493,  46  N.  W.  1114;  Neil  v. 
J.  I.  Case  ft  Co.  25  Kan.  5K),  37  Am.  Rep. 
259;  Wilson  v.  Hayes,  40  Minn.  531,  4 
L.R.A.  196,  12  Am.  St.  Rep.  761,  42  N.  W. 
467;  2  Cyc.  233,  235. 

This  presumption  is  greatly  strengthened 
by  the  facts  appearing  in  this  record,  that 
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the  deeds  were  registered  in  1885,  and  until 
this  day  neither  the  grantor  nor  any  one 
claiming  under  him  has  attacked  their  in- 
tegrity; and  the  defendants  have  been  in 
the  actual  occupation  of  parts  of  the  land 
since  1879.  The  Supreme  Court  of  the  Unit- 
ed States  said  in  Malarin  y.  United  States, 

1  Wall.  282,  17  L.  ed.  594,  when  speaking  of 
an  alteration  in  a  deed,  that  the  fact  that 
no  suspicion  had  been  suggested  for  eighteen 
years  was  entitled  to  no  little  weight-. 

The  jury  will,  of  course,  have  the  right, 
in  determining  when  the  erasure  or  inter- 
lineation was  made,  to  consider  any  dif- 
ference in  ink  and  handwriting  and  other 
relevant  circumstances,  and,  if  the  deed  has 
been  withheld  from  registration,  this  cir- 
cumstance, in  the  absence  of  explanation, 
would  be  entitled  to  consideration,  and 
should  have  more  or  less  weight  according 
to  the  length  of  time  elapsing,  and  viewed 
in  connection  with  any  change  in  the  con- 
dition of  the  parties  to  the  deed. 

If,  however,  the  presumption  was  against 
the  deed,  it  is  doubtful  if  the  plaintiff  is  in 
a  position  to  take  advantage  of  it,  as  it 
does  not  appear  that  he  claims  under  the 
grantors  in  the  deed,  Judge  Dillon  says  in 

2  Cyc.  p.  189:  ''If  the  parties  affected  by 
a  change  in  an  instrument  do  not  complain 
thereof,  others  who  are  not  parties  to  the 
instrument,  or  affected  by  the  change,  can- 
not ordinarily  set  up  the  change,  unless 
there  is  evidence  of  fraud  between  the  par- 
ties, to  the  injury  of  the  creditors.  The  al- 
teration must  relate  to  the  parties  to  the 
particular  instrument  altered."  See  also 
Hockmark  v.  Richler,  16  Colo.  263,  26  Pac. 
818;  Logue  V.  Smith,  Wright  (Ohio)  10; 
Central  Kentucky  Asylum  v.  Hauns,  23  Ky. 
L.  Rep.  1016,  64  S.  W.  643. 

The  exceptions  to  evidence  cannot  be  sus- 
tained. If  it  be  conceded  that  the  answers 
of  the  surveyor  to  questions  asked  him  were 
incompetent,  it  appears  that  he  afterwards 
testified,  without  objection,  that  the  deeds 
of  the .  defendant  covered  the  land  claimed 
by  her,  which  is  all  that  was  elicited  by  the 
examination  objected  to. 

In  our  opinion,  the  plat  of  the  division 
of  the  lands  of  Elisha  Wicker,  father  of 
the  plaintiff,  and  the  mortgage  of  the  plain- 
tiff to  Elisha  Watson,  of  date  March  20, 
1891,  were  properly  admitted,  but,  if  not, 
their  introduction  did  not  prejudice  the 
plaintiff,  as  they  were  offered  for  the  pur- 
pose of  showing  that  Juniper  branch  was 
the  western  boundary  claimed  by  the  plain- 
tiff, and  he  admitted  on  cross-examination 
that  Juniper  branch  was  one  of  his  lines  in 
the  division  of  his  father's  land. 

The  objection  to  the  form  of  the  judg- 
ment is  well  taken.  The  finding  of  the 
jury  establishes  the  fact  that  the  plaintiff 
40  L.R.A.(N.S.) 


is  not  the  owner  of  any  part  of  the  land  in 
controversy,  and  the  defendants  allege,  in 
their  answer,  that  they  are  in  possession  of 
all  the  lands  which  they  claim.  The  plain- 
tiff must  recover  upon  the  strength  of  his 
own  title,  and,  upon  failure  of  proof  by  him, 
the  jury  may  well  find  that  he  is  not  the 
owner  of  the  land,  although  satisfied  that 
the  defendant  has  no  title.  There  is  no  fact 
admitted  by  the  pleadings  or  found  by  the 
jury  which  will  support  an  affirmative  judg- 
ment in  favor  of  the  defendants,  and  the 
judgment  must  be  modified  by  striking  out 
the  clause,  ''but  that  the  defendants  are  the 
owners  and  entitled  to  the  possession  of  said 
lands,"  and,  as  thus  modified,  it  is  affirmed. 

The  judgment  will,  of  course,  operate 
as  an  estoppel  on  the  plaintiff  to  prevent  the 
further  prosecution  of  an  action  on  his 
behalf. 

Modified  and  affirmed. 

Clark,  Ch.  J.,  dissenting: 

It  is  reasonably  well  settled,  though  con- 
trary to  the  ancient  decisions,  that,  when 
there  is  an  immaterial  alteration  by  erasure 
or  interlineation  in  a  deed  or  other  instru- 
ment, it  does  not  vitiate.  It  is  also  settled 
that  whether  an  interlineation  or  erasure 
is  material  or  not  is  a  question  of  law  for 
the  court.  When  a  material  erasure  or  in- 
terlineation appears  on  the  face  of  an  in- 
strument, as  is  shown,  by  proof  dehors j 
whether  the  burden  is  upon  the  party  that 
produces  it  to  account  for  it,  or  whether 
the  burden  is  upon  the  other  party  to  show 
that  it  took  place  after  the  execution  of  the 
instrument,  is  a  matter  as  to  which  the 
decisions  outside  this  state  are  in  conflict. 
In  many  cases  the  rule  is  laid  down  that, 
"where  a  written  instrument  shows  an  in- 
terlineation or  erasure  upon  its  face,  the 
presumption,  in  the  absence  of  evidence, 
is  that  it  was  made  after  execution,  and 
the  burden  is  upon  the  party  claiming  un- 
der the  instrument  to  account  for  the  al- 
teration." 3  Enc.  L.  &  P.  478;  2  Am.  & 
Eng.  Enc.  Law,  2d  ed.  276;  2  Cyc.  238,  and 
many  cases  cited  in  those  volumes.  In  this 
state  we  have  but  two  decisions  expressly 
in  point,  and  they  are  in  accord  with  the 
above  citations.-  In  Dunn  v.  Clements,  52 
N.  C.  (7  Jones,  L.)  60,  it  is  said:  "Wher- 
ever the  alteration  is  a  material  one,  a  pre- 
sumption of  fraud  arises.  But  it  is,  as 
we  conceive,  a  rebuttable  presumption;  but, 
where  the  alteration  is  not  material,  the 
instrument  will  not  be  affected  thereby,  un- 
less it  be  shown  the  alteration  was  made  with 
an  intent  to  defraud.  2  Parsons,  Contr.  226 
(notes) ;  Adams  v.  Frye,  3  Met.  103."  In 
Norfleet  v.  Edwards,  62  N.  C.  (7  Jones,  L.) 
457,  the  court  cites  with  approval  the  fol- 
lowing from  2   Parsons,  Contr.  228:    'In 
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the  absence  of  explanation,  evident  altera- 
tion of  any  instrument  is  generally  presumed 
to  have  been  made  after  the  execution  of 
it,  and,  consequently,  must  be  explained  by 
the  party  who  relies  on  the  instrument,  or 
seeks  to  take  advantage  from  it.  Such  is 
the  view  taken  by  many  authorities  of 
great  weight.  But  others  of  perhaps  equal 
weight  hold  that  there  is  no  such  pre- 
sumption; or,  at  least,  that  the  question 
whether  the  instrument  was  written  as  it 
now  stands,  before  it  was  executed,  or  has 
since  been  altered,  or  whether  as  so  altered 
it  was  done  with  or  without  the  authority 
oiT  consent  of  the  other  party,  are  questions 
which  should  go  to  a  jury,  to  be  determined 
acording  to  all  the  evidence  in  the  case." 
Our  court  then  adds:  "Very  many  cases 
are  referred  to  in  the  note  to  that  page 
which  fully  support  the  remarks  of  the 
learned  author  in  the  text."  See  also  Dunn 
V.  Clements,  20  N.  C.  (7  Jones,  L.)  68.  The 
rule  in  Dunn  v.  Clements,  thus  cited  and 
approved  in  Norfleet  v.  Edwards,  is  not 
only  the  precedent  in  this  state,  but  it  would 
seem  to  comport  with  reason.  The  natural 
and  orderly  condition  of  a  paper  is  that  it 
should  not  bear  on  its  face,  or  be  shown  by 
proof  to  have,  any  material  alteration  or 
erasure.  It  is  out  of  the  ordinary  course, 
that  the  party  who  produces  the  instrument 
should  account  for  them.  It  will  be  almost 
impossible  for  the  other  party  to  show 
when  or  how  the  erasures  were  made.  The 
party  in  possession  has,  or  should  have, 
knowledge  and  be  able  to  show  that  the  in- 
strument when  received  by  him  already 
had  such  erasures  or  alterations.  If  pru- 
dent, he  would  not  accept  such  instrument 
without  a  contemporaneous  entry  duly  wit- 
nessed that  they  were  on  the  instrument 
when  it  was.  delivered  to  him.  This  view 
has  additional  weight  as  to  a  deed  now, 
since  our  registration  laws  require  prompt 
registration.  If  the  deed  is  promptly  regis- 
tered, notice  of  any  alteration  or  erasure 
may  be  conveyed  to  anyone  examining  the 
record,  whereas,  if  the  instrument  is  with- 
held from  registration,  it  is  in  the  power 
of  the  grantee  to  make  any  alteration  as 
to  the  boundaries,  courses,  and  distances,  or 
acreage  as  he  may  think  proper,  and  it  will 
be  out  of  the  power  of  the  grantor  when, 
after  years  have  elapsed,  the  deed  is  pro- 
duced in  evidence  upon  a  recent  registration, 
to  prove  that  the  alterations  and  erasures 
were  made  after  delivery.  It  is  always  in  the 
power  of  the  grantee  to  protect  himself 
against  the  charge  that  a  material  erasure 
or  interlineation  was  made  after  execution, 
by  requiring  a  memorandum  stating  that 
they  were  in  the  instrument  at  the  time  of 
the  execution  thereof.  But  the  grantor  can- 
not thus  protect  himself  against  alterations 
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and  erasures  made  after  the  execution,  ex- 
cept by  requiring  proof  of  the  grantee  when 
he  produces  the  instrument  in  evidence.  As 
to  negotiable  instruments,  though  they  can- 
not b^  held  back  as  a  deed  can  be  held  from 
registration,  yet  as  to  them  the  law  is  well 
settled,  and  the  burden  is  on  the  holder  to 
show  that  any  alterations  were  made  in 
such  instrument  at  or  before  its  execution, 
and  no  prudent  bank  will  accept  such  paper 
in  the  ordinary  course  of  dealings  without 
such  proof.  It  has*  been  the  general  under- 
standing in  this  state  that  material  altera- 
tions by  erasure  or  interlineation  in  an  in- 
strument, especially  in  a  deed,  must  be  not- 
ed s^d  witnessed  at  the  time  of  the  deliv- 
ery. Dunn  V.  Clements,  52  N.  C.  (7  Jones, 
L.)  60,  has  been  understood  to  be  the  rule 
in  this  state.  But,  if  it  is  understood  that 
this  safe  precedent  is  no  longer  the  law,  we 
may  well  apprehend  that  there  will  be  a 
flood  of  cases  in  which  instruments  have 
been  materially  altered  after  delivery,  and 
are  withheld  from  registration  till  the 
grantor  or  other  witnesses  who  can  prove 
the  fact  have  passed  beyond  the  reach  of  the 
court,  by  death  or  otherwise.  The  grantee 
remains  in  possession.  It  should  be  in  his 
power  always  either  to  refuse  a  convey- 
ance containing  material  alterations,  or  re- 
quire a  conteimporary  note  thereof  on  the 
instrument.  If  he  does  not  do  so,  and  es- 
pecially if  he  withholds  the  deed  from  reg- 
istration, it  is  but  fair  that  the  burden 
should  be  upon  him  to  account  for  such  al- 
terations or  erasures. 


LOUISIANA  SUPREME  COURT. 

CITY  OF  SHREVEPORT,  Appt., 

V. 

LEIDERKRANTZ  SOCIETY. 
H.  C.  WESLEY  et  al.,  Interveners,  Appts. 

(130  La.  802,  58  So.  578.) 

Municipal  corporation  —  declaring  nui- 
sance —  bowling  alley. 

I.  Where   a  common   council,  without  a 

Headnotes  by  SoMMEBViLrE,  J. 

Note.  —  Bowling  alley  as  a  nuisance. 

As  to  municipal  power  in  general  over 
nuisances  affecting  public  morals,  decen- 
cy, peace,  and  good  order,  see  note  to 
State  V.  Karstendiek,  39  L.R.A.  520. 

Generally,  as  to  power  of  municipal  cor- 
poration to  declare  particular  kinds  of 
amusement  nuisances  per  sCy  see  note  to 
Re   Jones,   31    L.R.A.(N.S.)    648, 

Bowling  alleys  were  held  at  common 
law  to  h^  nuisances  per  «e,  where  they 
were  run  for  gain  and  were  open  to  the 
public    generally,    not    only    because    they 
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full  hearing,  declares  a  bowling  alley  to  be  a 
nuisance,  with  the  view  of  having  the  mat- 
ter submitted  to  the  courts  for  adjudication, 
the  action  of  the  council  will  be  deemed  to 
be  arbitrary,  and  will  be  set  aside. 

Same  *—  necessity  of  hearing. 

2.  A  private  bowling  alley  cannot  be  sin- 
gled out  by  a  common  council  and  declared 
to  be  a  nuisance  until  after  a  full  hearing 
of  both  parties  has  been  had. 

Nuisance  —  bowling  alley. 

3.  A  bowling  alley  is  a  recognized  legiti- 
mate place  of  amusement,  and  its  ordinary 
use  cannot  be  interfered  with  by  condemn- 
ing it  as  a  nuisance  per  se. 

Municipal  corporation  —  declaring  nui- 
sance <—  effect. 

4.  An  ordinance  declaring  use  of  prop- 
erty to  be  a  nuisance  does  not  make  it  so 
unless  it  is  in  fact  so,  or  is  embraced  with- 
in the  common-law  or  statutory  idea  of  a 
nuisance.  And  no  authority  to  remove  or 
abate  is  derived  from  the  ordinance  declar- 
ing it  a  nuisance. 

(April  22,   1912.) 


I  A  PPEAL  by  the  plaintiff  city  and  inter- 
xjL  veners  from  a  judgment  of  the  Judicial 
District  Court  for  the  Parish  of  Caddo  re- 
fusing an  absolute  injunction  for  the  sup- 
pression of  a  bowling  alley  as  a  nuisance, 
but  enjoining  defendant  from  operating  the 
alley  between  certain  hours,  and  requiring 
certain  changes  to  be  made  in  the  construc- 
tion of  the  alleys.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  6.  W.  Jack  and  J.  S.  Atkin- 
son, for  appellants: 

When  certain  authority  is  vested  by  the 
legislature  in  the  discretion  of  a  city  coun- 
cil, the  action  of  the  latter  must  not  be  in- 
terfered with  by  the  court,  unless  it  is  clear- 
ly arbitrary. 

Naccari  v.  Rappelet,  119  La.  274,  13 
L.R.A.(N.S.)  640,  44  So.  13;  Coreil  v. 
Welsh,  120  La.  558,  45  So.  438;  Monroe  v. 
Gerspach,  33  La.  Ann.  1011;  Kennedy  v. 
Phelps,  10  La.  Ann.  227. 


were  considered  great  temptations  to  idle- 
ness, but  also  because  they  were  apt  to 
draw  together  great  numbers  of  disorderly 
persons,  which  could  not  keep  from  being 
very  inconvenient  to  the  neighborhood.  1 
Hawk.  P.  C.  chap.  75,  §  6;  Rex  v.  Hall,  2 
Keble,  846. 

And  in  several  early  cases  in  the  United 
States,  the  law  on  this  subject  which  ob- 
tained at  common  law  was  recognized  as 
still  the  law.  Tanner  v.  Albion,  5  Hill, 
121,  40  Am.  Dec  337;  State  v.  Haines,  30 
Me.   66. 

So,  in  Updike  v.  Campbell,  4  E.  D. 
Smith,  570,  the  same  view  of  bowling  al- 
leys was  entertained  as  prevailed  in  Tan- 
ner V.  Albion,  supra,  and  a  contract  leasing 
certain  premises  for  the  purpose  of  con- 
ducting a  bowling  alley  therein  was  held  to 
be  void,  because  the  leasing  was  for  an  il- 
legal purpose,  although  Woodruff,  J,  said 
that  he  was  by  no  means  satisfied  with  the 
correctness  of  the  decision  in  the  Tanner 
Case. 

But  the  modern  view  is  the  one  held  in 
State  v.  Hall,  32  N.  J.  L.  158,  that  a 
bowling  alley  kept  by  the  owner  with  a 
view  to  profit,  for  public  amusement  not 
in  itself  prohibited  by  law,  cannot  be  held 
to  be  a  nuisance,  unless  such  consequences 
attach  from  the  mode  in  which  it  is  kept; 
the  mere  keeping  of  a  ten-pin  alley  is  not  a 
nuisance  per  se.  Mr.  Chief  Justice  Beas- 
ley  said:  ''If  tiie  purpose  of  the  house  be 
not  necessarily  injurious  to  society,  the 
keeping  of  such  house  is  never  criminal, 
unless  it  be  made  so  by  the  manner  in 
which  it  is  conducted.  No  example,  I 
think,  can  be  found  in  any  adjudication 
which  is  authority  in  this  court,  which 
holds  that  the  law  forbids  the  citizen  to 
use  his  house  for  any  purpose  which,  in  it- 
self, is  not  necessarily  hurtful  to  the  com- 
munity. That  the  particular  business  of 
the  house  may,  by  the  neglect  or  design  of 
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the  keeper,  sometimes,  or  many  times,  be 
perverted  to  immoral  or  other  noxious  pur- 
poses, cannot  take  away  from  the  general- 
ity the  right  to  carry  on  such  business.  The 
only  question  is  whether  the  business  which 
the  house  promotes  is,  in  itself,  hurtful  to 
the  community;  and  if  it  is  not  a  house 
or  building- appropriated  to  a  business  ad- 
mittedly of  such  a  character,  it  is  not  per 
Be  a  nuisance." 

To  the  same  effect  as  the  preceding  case 
are  Harrison  v.  People,  101  111.  App.  224; 
Bloomhuff  V.  State,  8  Blackf.  205;  Hackney 
v.  State,  8  Ind.  494;  State  v.  Noyes,  30  >f. 
H.  279. 

And  in  Re  Jones,  4  Okla.  Crim.  Rep.  74, 
31  L.R.A.(N.S.)  548,  140  Am.  St.  Rep.  656, 
109  Pac.  570,  it  was  merely  said:  "We  do 
not  desire  to  be  understood,  however,  as 
holding  that  billiard  halls  and  bowling 
alleys  are  nuisances  per  ae^  There  are 
plenty  of  modern  decisions  to  the  effect 
that  they  are  not,  and  with  them  we  are 
in  entire  accord." 

So,  in  Pape  v.  Pratt  Institute,  127  App. 
Div.  147,  111  N.  Y.  Supp.  354,  although  the 
court  recognized  that  a  bowling  alley  is 
not  in  itself  a  nuisance,  yet,  since  the  one 
at  bar  was  alleged  to  be  located  and  con- 
ducted in  such  manner  as  to  constitute  one, 
and  being  of  a  continuing  nature^  an  in- 
junction was  granted  to  restrain  its  main- 
tenance. 

But  where  bowling  alleys  have  been  li- 
censed by  the  municipal  authorities,  their 
operation  will  not  be  enjoined  as  a  nuisance, 
where  they  are  built  in  the  same  manner 
that  such  alleys  are  usually  constructed 
and  contain  certain  pads  or  cushions  de- 
signed  to  deaden  the  noise  caused  by  the 
dropping  or  rolling  of  the  balls,  even 
though  the  operation  of  the  alleys  dis- 
turbs the  neighbors.  Levin  v.  Coodwin, 
191  Mass.  341,  114  Am.  St.  Rep.  616,  77 
N.  E.  718.  B.  M.  8. 
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Bowling;  alleys  were,  however,  at  common 
law,  held  to  be  nuisances  per  se. 

Re  Jones,  4  Okla.  Crim.  Rep.  74,  31 
L.RJL(N.S.)  648,  140  Am.  St.  Rep.  655, 
109  Pac.  670. 

Messrs.  B.  H.  lilchtensteln,  C  B. 
Hicks,  and  J.  F.  Fisher,  for  appellee: 

A  use  which  is  not  necessarily  a  nuisance 
is  not  to  be  treated  as  a  nuisance,  and  a 
municipality  is  without  power  to  suppress 
that  which  it  may  regulate. 

State  y.  Owen,  50  La.  Ann.  1181,  24  So. 
187. 

The  fact  that  a  particular  use  of  property 
is  declared  a  nuisance  by  a  town  ordinance 
does  not  make  it  such  unless  it  is  in  fact 
so,  and  is  embraced  within  the  common  law 
or  statutory  idea  of  a  nuisance. 

Opelousas  v.  Norman,  50  La.  Ann.  736,  25 
So.  401;  De  Blanc  v.  New  Iberia,  106  La. 
680,  56  L.RJL  285,  31  So.  311;  New  Orleans 
7.  Lagasse,  114  La.  1055,  38  So.  828;  New 
Orleans  v.  Lenfant,  126  La.  455,  20  L.ILA. 
(N.S.)  642,  62  So.  575. 

Only  exceptional  noise  and  disturbance 
are  actionable.  It  must,  however,  be  very 
serious. 

Froellcher  v.  Oswald  Ironworks,  111  La. 
705,  64  L.R.A.  228,  35  So.  821. 

Summerville,  J.,  delivered  the  opinion 
of  the  court: 

The  Leiderkrantz  Society  is  a  German 
social  .organization,  originally  formed  for 
the  purpose  of  having  a  singing  circle,  as 
is  suggested  by  the  name.  It  bought  prop- 
erty in  the  suburbs  of  Shreveport,  where 
it  might  have  a  park,  and  whereon  might 
be  erected  a  hall,  etc.,  for  its  purposes. 
Five  years  ago  it  added  a  bowling  alley  as 
one  of  its  adjuncts.  The  council  of  Shreve- 
port, declaring  that  much  complaint  had 
been  made  by  citizens  residing  in  the  neigh- 
borhood of  the  Leiderkrantz  hall,  of  noise 
and  disturbance  emanating  from  the  bowl- 
ing alley,  recently  caused  defendant, 
through  its  proper  officers,  to  be  notified  to 
appear  before  it,  the  council,  and  to  show 
cause  why  such  bowling  alley  should  not  be 
suppressed  as  a  nuisance.  After  hearing, 
the  council  by  resolution  declared  that  the 
bowling  alley  appeared  to  constitute  a  pub- 
lic nuisance,  and  ordered  the  same  sup- 
pressed. It  caused  notice  to  be  sent  to  the 
society,  and,  on  failing  to  abate  the  nui- 
sance, the  city  attorney  was  instructed  to 
take  such  legal  action  as  might  be  proper 
or  necessary  to  suppress  it.  Whereupon  this 
suit  was  filed.  In  its  petition,  the  city  al- 
leges that  the  said  bowling  alley  and  club- 
house are  located  in  a  residential  district; 
that  the  noise  emanating  from  said  bowling 
alley  greatly  interferes  with  the  peace  and 
comfort  of  the  citizens  living  in  that  neigh- 
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borhood;  that  the  alley  was  conducted  in  a 
rough  and  boisterous  manner,  and  in  such  a 
way  as  to  render  it  a  public  nuisance;  that 
the  city  council,  in  due  order,  declared  by 
resolution  such  bowling  alley  to  be  a  public 
nuisance,  and  ordered  same  abated;  and  that 
the  continued  operation  of  said  bowling  al- 
ley will  cause  petitioner  and  citizens  resid- 
ing in  the  neighborhood  great  and  irrepara- 
ble injury.  It  then  asked  that  a  writ  of  in- 
junction issue  enjoining  and  restraining  the 
said  Leiderkrantz  Society  from  operating 
said  bowling  alley.  After  trial  there  was 
judgment  as  follows,  in  part:  "It  is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
demands  of  plaintiff,  city  of  Shreveport,  for 
a'  perpetual  injunction  entirely  restraining 
and  enjoining  the  defendant,  Leiderkrantz 
Society,  from  operating  its  bowling  alley 
as  claimed  by  plaintiff  under  a  resolution 
of  the  city  council  of  the  city  of  Shreveport, 
of  date  October  27,  1911,  declaring  said 
bowling  alley  a  public  nuisance,  and  order- 
ing same  to  be  suppressed,  annexed  to  plain- 
tiff's petition,  be  and  the  same  are  hereby 
rejected  and  denied.'^ 

The  record  shows  that  two  citizens  resid- 
ing in  the  neighborhood  of  the  defendant  in- 
tervened and  filed  a  petition  joining  the 
plaintiff,  adding  a  few  allegations,  and  join- 
ing in  the  prayer  of  the  plaintiff  herein. 
The  petition  of  the  interveners  is  not  dis- 
posed of  in  the  judgment  of  the  court. 
They  (interveners)  have  nevertheless  ap- 
pealed devolutively  from  the  judgment. 

The  portion  of  the  judgment  given  above 
was  in  favor  of  the  defendant  society.  The 
petition  of  plaintiff  was  rejected  and  denied. 
In  contradiction  of  what  had  gone  before, 
the  court  proceeded  to  decree  as  follows: 
"It  is  further  ordered,  adjudged,  and  de- 
creed that  the  noise  from  the  operation  by 
defendant's  bowling  alley  complained  of  by 
plaintiff  and  interveners  be  abated,  limited, 
reduced,  confined,  and  minimized  within  the 
periods  and  limits  of  time  and  imder  the 
conditions  and  requirements  as  follows,  to 
wit." 

The  court  then  proceeded  to  fix  hours 
within  which  defendant  might  operate  its 
bowling  alley,  and  to  further  provide  for 
the  remodeling  of  the  building,  and  to  di- 
rect certain  changes  and  appliances  to  be 
made  in  the  alley.  This  was  not  responsive 
to  the  prayer  of  plaintiff's  petition,  or  to 
anything  in  defendant's  answer.  The  order 
of  the  court  is  in  the  nature  of  an  ordi- 
nance by  a  city  council.  It  is  a  piece  of 
legislation,  and  the  court  is  without  power 
to  make  such  an  order.  It  has  no  means 
of  compelling  a  compliance  therewith.  That 
part  of  the  judgment  will  be  reversed  and 
set  aside.  Both  plaintiff  and  defendant,  as 
well  as  the   interveners,   complain  of  the 
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judgment.  The  city  and  the  interveners 
have  appealed,  and  the  defendant  haa  filed 
an  answer  to  that  appeal,  asking  that  the 
judgment  appealed  from  be  set  aside  in  its 
entirety,  and  the  suit  dismissed. 

The  city  attorney  says  in  his  printed 
argument  in  this  court:  "Either  the  city 
did  or  did  not  have  the  authority,  to  order 
the  suppression  of  the  bowling  alley^  If  it 
did  not,  the  lower  court  should  have  dis- 
missed the  suit.  If  it  did,  and  the  action 
was  not  arbitrary,  the  court  should  have 
granted  the  injunction  as  prayed  for."  The 
city  has  the  right,  under  its  police  power, 
to  suppress  nuisances.  It  had  the  right  to 
declare  the  bowling  alley  in  question  to  be 
a  nuisance,  if,  after  investigation,  it  found 
It  to  be  one.  But  this  finding  is  subject 
to  review  by  the  courts  of  justice.  A  bowl- 
ing alley  is  not  a  nuisance  per  se.  Such  an 
alley  may  become  a  nuisance,  and  it  would 
be  the  duty  of  the  court  to  sustain  the  ac- 
tion of  the  council  if,  after  trial,  the  evi- 
dence proved  that  the  council  acted  proper- 
ly, and  not  arbitrarily.  The  city  attorney 
asks  the  court  to  decide  whether,  in  this  in- 
stance, the  common  council  acted  in  an  ar- 
bitrary manner  or  not.  The  court  will  be 
slow  to  find  that  the  council  acted  in  an 
arbitrary  manner,  and  set  aside  any  act 
which  it  is  authorized  by  its  charter  to  per- 
form. 

We  have  not  the  evidence  before  us  which 
was  presented  to  the  common  council  be- 
fore it  took  action  and  declared  the  bowl- 
ing alley  to  be  a  nuisance.  The  council  has 
not  adopted  a  general  ordinance  declaring 
all  bowling  alleys  to  be  nuisances.  It  has 
not  defined  limits  within  which  public  bowl- 
ing alleys  may  be  established.  So  far  as  the 
record  shows,  there  is  no  evidence  directing 
how  bowling  alleys  might  be  operated.  We 
have  nothing  to  guide  us  in  these  matters. 
Bowling  alleys  are  to  be  found  in  all  com- 
munities generklly.  They  are  often  connect- 
ed with  hotels  and  other  places  where  peo- 
ple assemble,  and  they  are  not  usually  con- 
sidered to  be  nuisances. 

A  member  of  the  council,  while  on  the 
witness  stand,  was  asked : 

You  were  present  when  a  resolution  was 
passed  by  your  body  in  relation  to  the 
Leiderkrantz  Society? 

A.  Yes,  sir. 

Q.  Mr.  FuHilove,  there  was  no  formal 
hearing  when  that  resolution  was  passed? 

A.  Well,  there  was  a  hearing,  I  do  not 
know  whether  you  would  call  it  a  formal 
hearing  or  not.  We  so  considered  it.  We  had 
notified  the  members  and  officers  of  the  Lei- 
derkrantz Society  to  appear  before  the  coun- 
cil and  show  cause  why  the  operation  of  the 
bowling  alley  should  not  be  condemned,  and 
three  members  appeared,  Mr,  Goedekin,  Mr. 
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Martineaux,  and  I  do  not  remember  the 
name  of  the  third  gentleman.  I  know  him 
very  well,  but  I  cannot  call  his  name.  They 
appeared,  and  each  one  made  a  statement 
regarding  the  operation  of  the  Leiderkrantz, 
and  statements  were  made  by  the  complain- 
ants, and  the  council  thought  that  there 
was  sufficient  showing  made  to  pass  the 
resolution  instructing  the  city  attorney  to 
bring  the  matter  before  the  court.  We 
thought  it  too  serious  a  proposition  to  de- 
cide without  all  the  evidence,  and  the  court 
was  the  proper  place  to  decide  it. 

This  is  the  only  testimony  in  the  record 
as  to  how  the  council  proceeded  in  the  mat- 
ter. It  would  appear  therefrom  that  the 
council  was  of  the  opinion  that  the  matter 
was  a  very  serious  one,  and  that  it  would 
be  best  to  place  it  before  the  court.  We 
think  that  this  is  an  insufficient  reason  and 
an  improper  motive  for  the  council  to  have 
declared  the  bowling  alley  of  the  defendant 
to  be  a  nuisance.  It  should  have  heard  all 
of  the  parties  in  interest  before  it  came  to 
any  conclusion,  and  then  it  should  have  de- 
cided for  itself  as  to  whether  the  complaints 
were  good  or  not,  and  whether  the  bowling 
alley  was  really  a  nuisance  or  not.  It  does 
not  appear  to  have  done  this.  The  action 
was  therefore  unwarranted,  and  we  con- 
clude that  it  acted  arbitrarily  in  adopting 
the  ordinance. 

The  record  is  a  very  voluminous  one.  It 
is  unnecessarily  so.  The  petition  of  the  city 
contains  only  two  allegations:  First,  that 
the  bowling  alley  greatly  interferes  with 
the  peace  and  comfort  of  the  citizens  liv- 
ing in  that  neighborhood;  and,  secondly, 
that  it  is  conducted  in  a  rough  and  boister- 
ous manner,  and  in  such  a  way  as  to  ren- 
der it  a  public  nuisance.  The  record  con- 
tains a  great  deal  of  testimony  which  doea 
not  support  either  one  of  these  two  allega- 
tions. Some  testimony  refers  only  to  the 
hall  of  the  association,  which  is  not  Con- 
nected with  the  bowling  alley;  other  parts 
to  dances,  to  concerts,  to  public  meetings,' 
to  political  meetings,  to  beer  drinking,  and 
various  amusements  which  were  indulged 
in  in  the  hall,  which  are  not  complained 
about  in  the  petitions.  The  complaints  were 
about  the  bowling  alley.  This  testimony 
was  timely  *  objected  to,  but  the  objections 
were  overruled.  It  was  immaterial,  it  was 
not  responsive  to  the  issues,  some  of  it  was 
hearsay,  and  the  objections  should  have 
therefore  been  sustained.  It  would  be  a 
waste  of  time  to  go  over  these  many  bills 
of  exceptions  reserved  to  the  rulings  of  the 
court.  They  are  too  numerous  to  be  re-' 
viewed  in  this  opinion. 

A  careful  review  of  the  evidence  con- 
vinces us  that  many  of  the  witnesses  ex- 
amined on  the  trial  on  behalf  of  plaintiff 
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and  interveners  were  actuated  by  a  feeling 
of  resentment  towards  the  defendant  so- 
ciety. These  witnesses  complained  princi- 
pally of  the  use  of  the  bowling  alley  on 
Sundays  and  Sunday  nights.  They  deemed 
Sunday  to  be  a  day  for  rest  and  church 
going,  and  not  one  for  recreation  and  pleas- 
ure; and  they  therefore  wanted  the  bowl- 
ing alley  cloeed.  We  recognize  the  right 
of  all  persons  to  have  their  opinion  on  such 
matters  as  the  one  now  before  us.  We  can- 
not undertake  to  enforce  the  opinions  and 
ideas  of  the  one  party  over  and  against 
those  on  the  other  side  of  the  question.  If 
the  conduct  of  members  of  the  defendant 
organization  materially  interfered  with 
their  neighbors  while  the  latter  were  at 
public  worship  it  would  be  the  duty  of  the 
council  to  suppress  them  as  constituting  a 
nuisance;  and  the  court  would  uphold  the 
council  in  such  action.  The  Sabbath  was 
made  for  man;  it  is  a  gift  from  God  to 
man.  A  man  is  not  responsible  to  his  neigh- 
bor for  the  use  to  which  he  may  put  his 
Sabbath,  unless  the  former  violates  some 
law,  or  becomes  a  nuisance  to  that  neighbor. 
We  will  not  undertake  to  enforce  the  views 
of  the  witnesses  of  the  plaintiff,  upon  the 
members  of  the  defendant  society  in  this 
matter. 

There  is  some  evidence  in  the  record  go- 
ing to  show  that  the  bowling  alley  was  kept 
open  until  very  late  hours  at  night;  but  the 
preponderance  of  the  testimony  is  to  the 
effect  that  the  alley  is  closed  about  10 
o'clock  each  night  on  the  three  nights  of  the 
week  that  the  bowling  is  indulged  in. 
Whether  this  hour  is  a  proper  one  or  not 
at  which  to  stop  bowling  is  a  question 
which  the  council  may  determine.  If  the 
testimony  in  the  record  showed  that  the 
acts  of  defendant  disturb  the  physical  com- 
fort of  the  neighbors  to  an  injurious  ex- 
tent, it  would  become  our  duty  to  restrain 
this  defendant;  but,  in  our  opinion,  it  does 
not. 

We  have  held  that  an  offensive  occupa- 
tion cannot  be  carried  on  to  the  very  great 
annoyance  of  one  dwelling  immediately 
near.  That  no  one  has  the  right  to  use  his 
property  so  as  to  render  othjr  property 
about  him  in  any  degree  useless.  The  en- 
joyment of  one  must  have  reference  to  the 
right  of  others  in  the  neighborhood.  Froe- 
licher  v.  Oswald  Ironworks,  111  La.  705, 
64  L.R.A.  228,  35  So.  821.  But  the  fact 
that  a  particular  use  of  property  is  declared 
a  nuisance  by  a  city  ordinance  does  not 
make  it  such  unless  it  is  in  fact  so,  and  is 
embraced  within  the  common-law  or  stat- 
utory idea  of  a  nuisance.  And  the  things 
or  acts  complained  of  must  come  within  tlie 
legal  notion  of  a  nuisance;  and  where 
it  does  not,  no  authority  to  remove  or  abate 
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it  is  derived  from  an  ordinance  declaring 
it  a  nuisance.  Opelousas  v.  Norman,  51  La. 
Ann.  736,  25  So.  401;  De  Blanc  v.  New 
Iberia,  106  La.  680,  56  L.R.A.  285,  31  So. 
311;  New  Orleans  v.  Legasse,  114  La.  1055, 
38  So.  828. 

The  bowling  alley  of  defendant  is  used 
for  the  pleasure  and  pastime  of  its  mem- 
bers. It  is  a  private  place.  It  may  not 
be  of  the  same  importance  in  the  commu- 
nity as  a  business  enterprise  is.  Yet  the 
members  cannot  be  interfered  with  by  as- 
suming that  it  is  a  nuisance  per  ae.  The 
evidence  in  the  record  does  not  sustain  the 
allegations  in  plaintiff's  petition.  The  ac- 
tion of  the  council  in  singling  out  defend- 
ant's bowling  alley  and  declaring  it  to  be 
a  nuisance  was  arbitrary.  The  judgment 
appealed  from  will  be  reversed. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
reversed;  it  is  further  ordered,  adjudged, 
and  decreed  that  this  suit  be  dismissed  at 
plaintiff's  costs  in  both  courts. 

Petition  for  rehearing  denied  May  20. 
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UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS,  SECOND  CIRCUIT. 

GABRIEL  ASTRUC,   Plff.   in  Err., 

V. 

STAR   COMPANY. 

(113  C.  C.  A.  499,  193  Fed.  631.) 

Libel  *—  employment  agent  —  charging 
boycott. 

1.  A  publication  stating  that  the  exclu- 
sive agency  for  securing  talent  for  an  opera 
house  boycotts  the  best  singers  is  not  libel- 
ous, although  boycotting  is  a  crime  by 
statute,  since  the  word  is  not  used  in  its 
statutory  sense. 

Same  ^  charging  extortion. 

2.  It  is  libelous  per  ae  to  charge  that  one 
having  the  exclusive  agency  to  secure  tal- 

Note,  <—  Libel  and  slander:  charging  one 
'with  exacting,  excessive  compensa- 
lion  for  goods  or  services. 

This  note  does  not  include  cases  where 
the  charge  was  generally  of  cheating,  steal- 
ing, dishonesty,  extortion,  blackmail^  em- 
bezzlement, bribery,  swindling,  or  graft; 
accordingly,  cases  are  excluded  which  deal 
simply  with  the  charge  of  the  foisting  upon 
a  customer  of  inferior  goods  or  services  at 
a  standard  rate;  also  cases  where  the 
charge  was  of  beating  down  pripes  or  under- 
selling. 

For  a  discussion  of  the  question  whether 

•  charging  public  official  with  graft  in  public 

contracts   is  libel   or  'slander,   see   note   to 

Woolley  V.  Plaindealer  Pub.  Co.  6  L.R.A. 

(N.S.)'^498;  and  see  note  to  State  v.  Sheri- 
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ent  for  a  particular  opera  house  exacts 
exorbitant  amounts  from  artists  to  secure 
contracts  for  them,  since  it  tends  to  preju- 
dice him  in  his  business. 

Appeal "—  instruction  ^  failure  of  party 
to  appear  as  witness. 

3.  It  Is  error  for  the  court  to  instruct  the 
jury  that  they  m^ht  consider  the  failure 
of  plaintiff  in  a  libel  case  to  appear  as  a 
witness,  as  raising  an  inference  against 
him,  if  he  was  beyond  the  seas  and  there 
was  nothing  in  the  pleadings  or  evidence 
which  called  for  any  explanation  or  contra- 
diction on  his  part. 

(February  1,  1912.) 

I7«RR0R  to  the  Circuit  Court  of  the  Unit- 
li  ed    States   for   the    Southern   District 
of  New  York  to  review  a  judgment  in  de- 


fendant's favor  in  an  action  brought  to 
recover  damages  for  the  publication  of  an 
alleged  libel.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Lacombe,  Coxe,  and  Noyea, 
Circuit  Judges. 

Mr.  Manrlce  lieon  for  plaintiff  in  error. 

liaoombe,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Plaintiff  is  a  French  citizen  and  a  resident 
of  the  city  of  Paris,  where — and  elsewhere 
in  Europe — ^he  has  been  engaged  in  busi- 
ness as  intermediary  to  secure  engagements 
for  operatic  singers  and  similar  artists. 

He  had  a  contract  dated  October  21, 
1908,  with  the  Metropolitan  Opera  Com- 
pany of  New  York,  a  private  corporation^ 


dan,  15  LJl.A.(N.S.)  497,  as  to  charge  of 
graft  as  libel  per  se. 

Generally,  to  charge  another  falsely  with 
exacting  excessive  or  exorbitant  prices  or 
rates  for  goods  or  services,  if  spoken  or 
published  of  him  in  respect  of  his  business 
or  profession,  is  actionable  per  se,  without 
proof  of  special  damages;  such  a  charge 
imputes  business  or  professional  miscon- 
duct, tends  to  bring  the  object  of  it  into 
disrepute,  to  degrade  him  in  the  estimation 
of  the  community,  to  deprive  him  of  public 
confidence,  and  thus  to  injure  him  in  his 
business  or  profession.  This  rule  has  been 
applied  to  the  following  charges,  and  they 
have  been  held  to  be  libel  or  slander  accord- 
ing as  to  whether  they  were  published  or 
oral: 

— an  article  published  of  an  attorney 
speaking  in  the  heading  of  ''the  biggest 
kind  of  grist,"  and  "rather  slight  services 
for  a  very  large  fee,"  and  going  on  to  charge 
him,  among  other  wrongdoings,  with  making 
false  charges  for  services  and  extorting  ex- 
cessive compensation.  Atkinson  v.  Detroit 
Free  Press  Co.  46  Mich.  341,  9  N.  W.  ?01; 

— an  article  published  of  an  attorney, 
charging  him  with  exacting  an  excessive  fee 
for  merely  nominal  services,  and  sneeringly 
insinuating  that  he  has  outdone  Pecksniff 
and  Shylock.  Reynolds  v.  Holland,  46 
Wash.  537,  90  Pac.  648; 

— a  letter  by  an  attorney  concerning  oth- 
er attorneys,  stating  that  it  looked  very 
much  as  if  they  put  their  heads  together 
and  each  of  them  got  as  much  out  of  an  es- 
tate in  settling  it  as  possible,  and  going  on 
to  characterize  certain  amounts  named  as 
fees  as  outrageous  and  exorbitant.  Mos- 
nat  V.  Snyder,  105  Iowa,  500,  75  N.  W.  356 ; 

— ^the  statement  published  concerning  a 
lawyer  who  was  a  candidate  for  a  public 
office,  that  he  did  a  good  thing  in  his  sober 
moments  in  the  way  of  collecting  soldiers' 
claims  against  the  government  for  a  fear- 
ful percentage,  and  that  the  blood  money 
he  had  got  from  the  "Boys  in  Blue"  in 
that  way  was  supposed  to  be  a  big  thing, 
and  might  elect  him  to  the  assembly  on  the 
"loval"  ticket,  although  the  soldiers  and 
sailors  were  out  in  full  force  against  him. 
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Sanderson  v.  Caldwell,  45  N.  Y.  398,  6  Am. 
Rep.  106; 

— ^the  publication  in  a  newspaper  of  a 
letter  charging  a  corporation  engaged  in  the 
business  of  selling  coal,  at  a  time  when 
there  was  a  coal  famine  and  people  were 
suffering  for  fuel,  not  only  with  exacting 
extortionate  prices  for  its  coal,  but  with 
actually  refusing  to  sell  even  at  tiiose  prices 
to  people  suffering  from  sickness.  Gross 
Coal  Co.  V.  Rose,  126  Wis.  24,  2  L.R.A. 
(N.S.)  741,  110  Am.  St.  Rfep.  894,  105  N. 
W.  225,  5  Ann.  Cas.  549; 

— an  article  published  concerning  a  vend- 
or of  goods  by  a  rival  concern,  that  he 
charged  exorbitant  prices  for  his  goods, 
and  thereby  practised  an  imposition  on  the 
public.  Ontario  Copper  Lightning  Rod  Co. 
V.  Hewitt,  30  U.  C.  C.  P.  172; 

— a  statement  in  a  letter  concerning  a 
lawyer,  that  he  will  milk  the  purse  of  a 
prospective  client  and  fill  his  own  large 
pockets.  King  v.  Lake,  2  Vent.  28;  Anony- 
mous, 3  Salk.  328; 

— a  newspaper  article  reciting  that  one 
who  had  an  exclusive  contract  to  secure  mu- 
sical artists  based  his  engagements  on  sheer 
favoritism,  and  specifying  one  case,  as  an 
example  of  many,  where  the  artist's  con- 
tract read  for  $1,000  a  night,  but  who  was 
said  to  have  ^  received  $500.  Astbuo  v. 
Stab  Co.; 

— ^an  article  published  of  a  railway  gen- 
eral passenger  agent,  that  he  had  grown 
rich  by  making  his  local  ticket  agents  or 
some  of  them  divide  their  commission  with 
him.  Shattuc  v.  McArthur,  25  Fed.  133, 
reaffirmed  in  29  Fed.  136; 

— a  published  article  concerning  a  lawyer 
and  chairman  of  a  county  political  commit- 
tee, although  not  a  candidate  for  office, 
charging  hun,  as  an  impudent  impostor, 
with  writing  an  article  for  pay  out  of  a 
corruption  fund,  and  with  following  his  pro- 
fession solely  for  the  purpose  of  making 
money,  stating  that  nis  opinions  were 
molded  by  the  extent  of  his  client's  means 
to  pay.  Barr  v.  Moore,  87  Pa.  385,  30  Am. 
Rep.  367; 

— ^the  published  statement  that  there 
oonld  be  no  doubt  of  the  faet  that  there 
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which  was  engaged  in  the  business  of  giv- 
ing operatic  perfonnances  in  this  country. 
By  this  contract  the  Metropolitan  Opera 
Company  conferred  upon  him  for  a  period 
of  five  years  "the  exclusive  representation 
of  its  artistic  and  administrative  interests 
in  France,  in  Belgium,  and  in  the  princi- 
pality of  Monaco."  During  that  period  he 
was  by  the  contract  "solely  charged  to  ne- 
gotiate the  engagements  of  artists,  singers, 
female  singers,  dancers,  etc."  He  was 
given  no  authority  to  sign  final  contracts 
with  them,  without  special  authority,  but 
no  final  contracts  were  to  be  signed  (wit) 
in  bis  territory)  with  any  such  persons 
whose  names  he  did  not  himself  propose. 
By  this  arrangement  the  company  restrict- 
ed itself  to  contracting  with  those  persons 


only  who  had  -  been  approved  and  were 
recommended  by  the  plaintiff.  The  con- 
tract recites  that  it  was  entered  into  "by 
reason  of  the  services  rendered  by  Mr. 
Gabriel  Astruc  since  the  year  1904  to  tin 
Metropolitan  Opera  Company." 

The  plaintiff  by  the  contract  "engages 
himself  not  to  charge,  upon  the  amount 
of  the  salaries  of  artists  (and  others)  en- 
gaged or  which  may  be  engaged  through 
his  means,  a  commission  exceeding  5 
per  cent."  On  March  21,  1009,  defend- 
ant published  in  its  newspaper  an  aHi- 
■cle  which  it  is  not  necessary  to  set 
forth  in  full.  It  stated  that  Astruc  had 
an  absolute  monopoly  of  the  engagement 
of  French  artists  for  the  Metropolitan 
Opera  House;    that   nobody   could   be   en- 


was  something  "wrong  in  Denmark,"  and 
that  the  commissioners  of  a  graveline  dis- 
trict charged  their  neighbors  and  fellow 
property  owners  a  sum  three  times  as  much 
AS  that  alleged  to  have  been  paid  by  said 
commissioners.  Murray  v.  Galbraith,  86 
Ark.  50,  126  Am.  St.  Rep.  1078,  100  S.  W. 
1011. 

Likewise,  a  published  article  charging  a 
eigar  company  with  being  a  trust  and  push- 
ing a  price  of  its  product  up  and  forcing 
the  public  to  pay  it,  not  only  accuses  such 
company  with  violation  of  Federal  and 
state  statutes,  but  also  charges  that  pecul- 
iar misconduct  that  naturally  and  direct- 
ly brings  down  upon  the  offender's  busi- 
ness the  disapprobation  of  the  public,  and 
necessarily  entails  injurious  consequences, 
juod  is  therefore  actionable  per  se.  Stem- 
berg  Mfg.  Co.  V.  Miller,  DuB.  &  P.  Mfg.  Co. 
95  C.  C.  A.  494,  170  Fed.  298,  18  Ann.  Cas. 
€9. 

And  a  published  article  charging  one 
with  having  a  direct  pecuniary  interest  in 
the  erection  and  heating  of  a  scnool  building 
in  a  district  of  which  he  is  a  school  di- 
rector, which,  under  the  statute,  is  a  mis- 
demeanor, and  reciting  that  he  lets  the  con- 
tracts for  the  building  and  supplies  materi- 
als therefor  at  the  highest  prices,  accept- 
ing or  rejecting  the  work  at  pleasure,  thus 
compelling  the  contractor  to  submit  to 
high  prices  for  inferior  wares,  or  invite 
trouble  in  having  his  work  accepted,  and 
charging  him  with  getting  a  rake  off,  is 
libelous.  Woolley  v.  Plaindealer  Pub.  Co. 
47  Or.  619,  5  L.R^.(N.S.)  498,  84  Pac. 
473. 

An  article  published  of  a  widow  of  a  sui- 
cide, that  she  sent  the  son  to  school,  al- 
though the  son  was  allowed  a  good  salary 
by  the  company  that  had  employed  her  hus- 
band, and  that  she  had  pocketed  a  large 
part  of  the  son's  wages,  thus  leading  the 
husband  into  financial  irregularities  and 
bringing  him  into  difficulties  with  his  em- 
ployers, and  that  these  exactions  of  the 
wife  were  said  to  be  prime  factors  in  bring- 
ing about  the  self-destruction  of  her  hus- 
band. Is  libelous.  Bradley  v.  Cramer,  69 
Wis.  309,  48  Am.  Rep.  511.  18  N.  W.  268. 
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Where,  upon  the  presentation  of  claims 
against  an  estate,  an  heir  to  the  estate, 
in  the  presence  of  the  commissioners,  coun- 
sel, and  others,  states  that  a  claim  present- 
ed by  a  physician  is  false,  and  adds,  "This 
isn't  the  first  time  he  has  made  up  an  ac- 
count, either.  He  made  up  one  against  me 
of  between  forty  and  fifty  dollars  for  which 
he  hadn't  made  a  visit,  and  I  paid  it  and 
I  can  prove  it,"  such  a  charge  is  wholly  dis- 
connected with  the  claim  presented,  and 
with  the  interest  of  the  one  making  it,  and 
therefore,  not  being  privileged,  is  actionable 
slander,  because  injurious  to  the  physician 
in  his  profession.  Clemmons  v.  Danforth, 
67  Vt.  617,  48  Am.  St.  Rep.  836,  32  Atl. 
626. 

But  stating  that  a  superintendent  or  fore- 
man, in  hiring  men  for  his  employer, 
charged  them  a  commission  or  fee  on  their 
wages,  is  not  slander,  for  such  an  act  is  not 
a  criminal  offense,  and  in  the  absence  of  al- 
legation to  the  contrary,  it  may  be  inter- 
preted as  innocent.  Russell  v.  Barron,  111 
App.  Div.  382,  97  N.  Y.  Supp.  1061. 

Neither  does  it  import  anything  criminal 
or  disgraceful  to  charge  that  a  man  has  re- 
ceived money  from  a  city  treasury,  or  that 
his  services  as  an  expert  witness  were  not 
worth  what  he  was  paid,  and,  therefore,  to 
publish  such  a  charge  is  not  libelous.  Ros- 
8  iter  V.  New  York  Press  Co.  141  App.  Div. 
339,  126  N.  Y.  Supp.  326. 

And  a  publication  charging  that  an  ar- 
chitect asked  and  received  a  commission  for 
giving  a  contract  for  certain  work  upon  a 
building  to  a  certain  party  is  not  libelous 
per  80t  for,  even  if  true,  it  does  not  im- 
peach his  skill,  knowledge,  or  fitness  for  his 
profession,  or  his  professional  conduct,  nor 
tend  to  expose  him  to  public  contempt, 
hatred,  or  ridicule,  and  in  the  absence  of 
averment  of  extrinsic  facts  from  which  the 
libel  results,  the  action  must  fail.  Legg  v. 
Dunleavy,  80  Mo.  668,  60  Am.  Rep.  612. 

To  say  of  a  carpenter:  "He  has  charged 
Mr.  A.  for  forty  days'  work,  and  received  the 
money  for  the  work  that  might  have  been 
done  in  ten  days,  and  he  is  a  rogue  for  his 
pains,"  is  not  actionable.  Lancaster  v. 
French,  2  Strange,  797.  H.  0.  Sh. 
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gaged  unless  he  acted  as  intermediary; 
that  he  was  an  autocrat,  and  held  up  opera 
house  contracts  and  boycotted  the  best 
singers;  that  he  boasted  of  his  power,  say- 
ing that  he  had  a  "little  garden,"  and  that 
every  artist  wishing  to  enter  the  Metro- 
politan Opera  House  must  pass  through 
his  gate.  The  article  commented  un- 
favorably on  such  a  method  of  doing  busi- 
ness. Although  this  was  expressed  in  a 
manner  derogatory  to  the  plainti£F,  it  was 
not  libelous.  ''Boycotting"  is  made  a  crime 
in  New  York  (N.  Y.  Penal  Law,  §  580 
[Consol.  Laws  1909,  chap.  40]),  but  it  is 
quite  apparent  that  in  the  article  the  wor(' 
"boycott"  was  used  not  as  referring  to  the 
offense  covered  by  that  section,  but  as 
a  mere  synonym  of  "holding  up," — ^not  sub- 
mitting for  engagement  the  names  of  any 
artists  whom  he  did  not  approve. 

The  article,  however,  contained  the  fol- 
lowing sentences:  "What  makes  the  sit- 
uation more  demoralizing  in  effect  is  the 
indication  that  the  engagement  of  artists 
is  based  on  sheer  favoritism  and  a  fin'an- 
cial  arrangement  touching  commissions. 
The  case  of  the  tenor  Rousseliere,  whose 
contract  read  for  a  thousand  dollars  a 
night,  and  who  is  said  to  have  received  five 
hundred,  is  an  example.  There  are  numer- 
ous other  cases  of  the  kind,  but  most  of 
the  artists  are  afraid  of  talking  about 
them  for  fear  of  Astruc,  whose  sway  is 
considered  absolute." 

About  the  meaning  of  this  language  there 
can  be  no  possible  doubt  or  uncertainty. 
It  asserts  positively  and  unambiguously 
that  in  the  case  of  the  tenor  Rousseliere, 
and  in  numerous  other  cases,  the  plaintiff, 
having  been  intrusted  by  his  principal  with 
the  power  to  accept  or  reject  candidates 
for  operatic  engagements,  used  his  powe 
to  extort  from  tlie  applicants  50  per  cent 
of  their  entire  salaries  before  he  would 
make  a  favorable  report  upon  such  appli- 
cation. It  might  well  be  that  such  a 
charge  would  lead  those  who  read  it  to 
believe  that  plaintiff  was  a  contemptible 
person;  and  certainly  it  tended  to  injure 
him  in  his  business  or  occupation.  Other 
persons  wishing  to  secure  an  experienced 
person  as  their  negotiator  with  foreign 
artists  would  certainly  not  select  a  man 
who  had,  when  similarly  employed  by 
someone  else,  abused  his  position  by  such 
acts  of  extortion.  That  words  are  action- 
able if  they  directly  tend  to  the  prejudice 
or  injury  of  a  person  in  his  profession  or 
business  is  well  settled  by  authority.  18 
Am.  &  Eng.  Enc.  Law,  2d  ed.  942;  26  Cyc. 
326. 

We  cannot  agree  with  defendant's  conten- 
tion that  the  quoted  statements  are  ambig- 
uous, that  they  "do  not  say  whether  the 
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plaintiff  got  the  half  salary  from  Rous- 
seliere as  a  condition  of  getting  him  a  con- 
tract,  or  whether  he  received  it  from  the 
opera  company  for  negotiating  a  contract 
esteemed  by  the  opera  company  to  be  a 
very  valuable  one."  On  the  contrary,  we 
think  that  an  intelligent  person  reading 
the  whole  article  together  would  reach  no 
other  conclusion  than  that  plaintiff  pro- 
cured an  engagement  for  tAe  tenor  upon 
the  basis  of  a  financial  arrangement  touch- 
ing plaintiff's  commissions,  whereby  the 
singer  had  to  yield  up  one  half  of  his 
nightly  payments. 

We  are  of  the  opinion,  therefore,  that 
the  court  erred  in  refusing  to  charge  the 
jury  that  the  passage  quoted  was  libelous 
per  se,  and  in  leaving  it  to  the  jury  to 
say  whether  the  article  charged  plaintiff 
with  dishonest  or  improper  conduct  in  his 
mode  and  manner  of  engaging  and  dealing 
with  singers  or  others  for  the  opera  com- 
pany. By  the  reservation  of  various  ex- 
ceptions, plaintiff  is  in  position  to  present 
this  assignment  of  error. 

Inasmuch  as  there  will  be  a  new  trial, 
we  may  call  attention  to  another  assign- 
ment of  error.  As  to  malice,  damages,  etc^ 
the  jury  was  correctly  instructed.  In  the 
course  of  the  charge,  however,  the  court 
said:  "I  will  call  your  attention  to  the 
fact  right  here,  lest  I  forget  it,  that  As- 
true  has  not  appeared  as  a  witness,  has 
not  given  any  testimony  to  contradict 
the  evidence  that  has  been  given  here  on 
the  other  side,  and  there  is  no  reason  given 
for  his  nonappearance.  Now,  where  a  wit- 
ness who  can  appear,  who  is  interested 
and  who  is  a  party  and  who  could  appear, 
when  he  fails  to  appear  and  give  evidence 
as  to  the  material  facts,  and  contradict 
evidence  that  stands  against  him,  that  is 
a  circumstance  that  may  be  considered  by 
the  jury,  which  may  raise  an  inference  in 
their  minds  and  satisfy  them  that  his  evi- 
dence on  that  point,  even  if  given,  would 
not  be  favorable  to  him  upon  the  issues 
framed  in  the  case  by  the  pleadings  or  by 
the  evidence." 

To  this  plaintiff  reserved  an  exception. 
At  the  close  of  the  proofs  one  of  the  de- 
fendant's attorneys  took  the  stand,  and 
was  allowed  to  testify  as  to  what  steps  he 
had  taken  towards  obtaining  the  testimony 
of  the  plaintiff,  who  remained  continuously 
abroad.  This  was  objected  to  and  excep- 
tion reserved.  It  turned  out  that  the  testi- 
mony was  not  obtained  because  the  Federal 
courts  do  not  allow  examination  of  the 
plaintiff  before  the  trial,  under  the  New 
York  Code  practice;  and  defendant  did  not 
undertake  to  secure  the  testimony  on  com- 
mission to  examine  absent  witnesses,  be- 
cause he  did  not  wish  to  make  plaintiff 
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defendaDfs  witness.  This  testimony  had 
DO  leleTancy  to  any  issues  before  the  court 
and  should  have  been  excluded.  We  are 
satisfied  that  such  testimony,  coupled  with 
the  quotation  from  the  charge  supra,  must 
have  operated  to  plaintiff's  prejudice  with 
the  jury.  We  think  it  was  error  thus  to 
charge,  in  view  of  the  situation  of  the  case. 
Plaintiff  resided  abroad,  and  there  was 
no  reason  why  he  should  attend  to  testify 
at  the  trial  unless  it  was  to  be  expected 
that  his  evidence  might  be  important  or 
material.  In  support  of  his  own  prima 
facie  case,  it  is  conceded  that  he  need  not 
appear,  but  defendant  contends  that  the 
answer  contained  charges  which  he  was 
called  upon  to  refute.  But  this  is  not  so. 
These  "charges"  deal  merely  with  the  non- 
libelous  parts  of  the  article, — ^the  agency 
of  plaintiff,  the  large  powers  conferred  on 
him  by  his  principal,  his  exercise  of  those 
powers  so  that  only  such  artists  as  he  ap- 
proved could  get  enga^monts,  his  state- 
ment that  on  the  salaries  of  those  whom 
he  did  secure  he  received  a  commission, 
his  boastful  reference  to  his  authority 
when  referring  to  his  "little  garden." 
There  was  nothing  in  this  which  he  need 
cross  the  seas  to  contradict.  It  was  a  sub- 
stantially accurate  statement  of  his  con- 
tract with  the  opera  house  company,  and 
the  necessary  results  of  such  a  contract, 
which  made  him  an  "autocrat"  in  the  mat- 
ter of  negotiating  engagements.  Touching 
the  only  libelous  passage  in  the  article,  the 
extortion  of  50  per  cent  commissions  from 
Rousaeliere  and  others,  the  only  "justifica- 
tion" pleaded  in  the  answer  is  that  every 
artist  engaged  by  plaintiff  was  required 
to  "pay  to  the  plaintiff  a  large  commis- 
sion." If  Astruc  had  never  exacted  from 
anyone  a  commission  in  excess  of  what  the 
opera  house  contract  provided  for,  he  could 
safely  remain  absent  from  the  trial,  rely- 
ing on  the  belief  that  no  one  competent 
to  testify  would  commit  perjury  by  swear- 
ing that  he  did  so.  There  was  nothing  in 
the  pleadings  which  called  so  imperatively 
for  his  presence  at  the  trial  as  to  warrant 
the  instruction  given  to  the  jury.  Nor 
was  there  anything  in  the  testimony  which 
called  for  it.  No  one  testified  to  the  exac- 
tion of  a  60  per  cent  conmiission  from 
Ronsseliere  or  from  anyone  else.  The  de- 
fendant called  the  treasurer  of  the  opera 
house  and  proved  that  Rousseliere  was  en- 
gaged at  a  salary  of  5,000  francs  a  night, — 
120,000  francs  in  all, — from  which  there 
was  deducted  a  commission  to  Astruc  of 
2^  per  cent,  $508.40  in  all.  Had  plaintiff 
been  present  at  the  trial,  there  was  nothing 
40  LJLA.(N.S.) 


in  defendant's  case  which  it  was  necessary 
for  him    to  rebut. 

For  these,  reasons,  the  judgment  of  the 
court  should  be  reversed. 


NORTH  CAROLINA  SUPREMB 
COURT. 

JOHN  M.  COOK,  Appt., 

V. 

IRENE  J.  COOK. 

(—  N.  C.  — ,  74  S.  E.  639.) 

Pleadings  —  action  pending  <—  defense 
on  merits. 

1.  A  defendant  cannot  be  required  to 
withdraw  an  answer  on  the  merits  in  order 
to  plead  a  former  suit  pending. 

Divorce  *—  two  actions  pending. 

2.  Ihe  pendency  of  an  action  for  absolute 
divorce  in  one  county  does  not  preclude  de- 
fendant from  instituting  an  action  in  the 
county  of  her  residence,  being  another  coun- 
ty in  the  same  state,  for  a  divorce  from 
bed  and  board,  where  slie  has  sought  no 
afiirmative  relief  in  the  former  suit. 

(Clark,  Ch.  J.,  and  Walker,  J.,  dissent.) 

(April  17,   1912.) 

Sote.  ^Pendency  of  suit  for  divorce 
or  separation  as  bar  to  another  suit 
in  the  same  state. 

For  cases  on  the  effect  of  the  pendency 
of  suit  for  divorce  or  separation  in  an- 
other state,  see  the  note  to  Benton's  Suc- 
cession, 59  L.R.A.  187. 

"It  is  a  general  principle  of  the  law  that 
the  pendency  of  a  prior  suit  for  the  same 
thing,  or,  as  is  commonly  said,  for  the 
same  cause  of  action,  between  the  same 
parties,  in  a  court  of  competent  jurisdic- 
tion, will  abate  a  later  suit.  .  .  .  The 
rule,  however,  is  not  one  of  unbending 
rigor  or  universal  application,  nor  is  it  a 
principle  of  absolute  law.  It  is  rather  a 
rule  of  justice  and  equity  generally  applica- 
ble, and  always  so  where  the  two  suits  are 
virtually  alike  and  in  the  same  jurisdic- 
tion."   1  Cyc.  21,  22. 

It  will  be  seen  that  it  was  held  in  Cook 
V.  Cook,  that,  pending  an  action  by  the 
husband  for  divorce  a  vinculo  on  account  of 
the  separation  of  the  parties  for  ten  years, 
the  wife  might  properly  begin  and  carry 
through  an  action  for  divorce  from  bed 
and  lK>ard  on  account  of  abandonment,  al- 
though she  had  answered  in  the  first  suit 
alleging  the  abandonment  by  the  husband, 
but  did  not  demand  therein  any  affirmative 
relief. 

It  has  been  held  that  kn  action  by  the 
husband  for  annulment  on  account  of 
duress  in  entering  into  the  marriage  is  not 
for  the  same  cause  as  an  action  for  di- 
vorce by  the  wife  (Simpson  v.  Simpson,  — 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Wake  County 
in  plaintiff's  favor  in  an  action  for  a  di- 
vorce.    Affirmed. 

Statement    by   Hoke,    J.: 

The  present  action  was  instituted  Au- 
gust 26,  1911,  and  summons  therein  was 
personally  served  on  defendant  September 
1,  1911.  Plaintiff  filled  her  complaint  to 
September  term,  1911,  for  divorce  from  bed 
and  board  on  account  of  abandonment 
"unlawfully  and  without  just  cause,''  the 
complaint  being  accompanied  by  the  formal 
affidavit  required  by  the  statute.  Defend- 
ant thereupon  answered  denying  the  alleged 
abandonment,  and  answered,  further,  in  bar 
of  plaintiff's  right  to  maintain  her  action. 


that  the  defendant  had  theretofore  com- 
menced an  action  for  divorce  a  vinculo  for 
cause  specified  in  subsection  6,  Revisal, 
1908,  §  1561;  that  is,  because  the  parties 
had  lived  separate  and  apart  for  ten  suc- 
cessive years,  had  resided  in  the  state  for 
that  period,  and  there  were  no  children 
born  of  the  marriage,  etc.  It  appeared 
that  defendant's  action,  returnable  to  su- 
perior court  of  Alamance  county,  had  been 
commenced  September  24,  1910.  Summons 
personally  served  on  plaintiff  October  1, 
1910,  complaint  filed  November  term,  1910, 
and  defendant  therein — ^that  is,  the  present 
plaintiff — had  appeared  in  that  suit,  and 
made  fornuil  denial  of  complaint,  and,  as  a 
part  of  such  denial,  had  averred  a  wrong- 
ful  abandonment  by   her  husband   in  Au- 


Cal.  — f  41  Pac  804),  where  the  action 
claimed  to  be  pending  was  in  another  state; 
but  the  court  did  not  refer  to  that  feature. 

In  Cordier  v.  Cordier,  26  How.  Pr.  187, 
it  was  held  that,  pending  an  action  for  di- 
vorce on  account  of  the  adultery  of  the  de- 
fendant with  a  certain  person,  the  plaintiff 
may  begin  another  action  for  divorce  on  ac- 
count of  adulteries  with  the  same  person 
committed  after  the  beginning  of  the  first 
action,  instead  of  setting  up  such  later 
matters  by  supplemental  complaint. 

In  DeHaley  v.  Haley,  74  Cal.  480,  5  Am. 
St.  Rep.  460,  16  Pac.  248,  where  the  court 
said  that  it  was  doubtful  whether  cross 
complaints  in  actions  for  divorce  were  pro- 
vided for  by  the  Code,  it  appeared  that 
there  were  two  actions  for  divorce,  one 
brought  by  the  wife  and  the  other  by  the 
husband,  and  that,  while  these  were  both 
pending,  the  wife  brought  an  additional 
action  for  divorce,  alleging  cruelty  in  mak- 
ing statements  against  her  character  in  the 
husband's  pleadings  in  the  divorce  suits.  The 
court  slEtid:  "The  action  is  for  divorce.  The 
complaint  avers  the  defendant  was  guilty  of 
extreme  cruelty,  in  that,  in  another  action 
brought  by  her  against  him,  he  filed  an 
affidavit  containing  statements  of  want  of 
chastity  on  her  part  prior  to  their  mar- 
riage; and  in  that,  in  an  action  brought 
by  him  against  her,  he  filed  a  complaint 
charging  that  prior  to  the  marriage  of 
these  parties,  she  was  pregnant  by  another 
man.  The  complaint  herein  avers  that  the 
statements  of  defendant  in  the  affidavit  and 
complaint  referred  to  were  wholly  false  and 
malicious.  .  .  .  While  the  action  brought 
by  the  wife  for  a  divorce  was  pending,  and 
the  proceeding  in  such  action,  in  which  the 
affidavit  of  the  husband  was  filed,  was  un- 
determined, could  the  wife  bring  the  pres- 
ent action,  charging,  as  an  act  of  extreme 
cruelty,  the  making  by  her  husband  of  the 
statements  contained  in  the  affidavit? 
While  the  action  for  divorce  brought  by 
the  husband  (defendant  herein)  against  his 
wife  (plaintiff  herein)  was  still  pending 
and  nndeftermined,  could  the  latter  com- 
mence the  present  action,  and  rely,  as 
ground  for  divorce,  upon  statements  con- 
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tained  in  the  complaint  of  the  husband 
showing  fraud  by  the  present  plaintiff  in 
the  contracting  of  the  marriage  t"  .And  it 
was  held  that  it  was  error  to  overrule  a 
demurrer  to  the  complaint. 

It  has  been  held  that  the  pendency  of  an. 
action  for  separation  is  not  a  bar  to  an 
action  for  absolute  divorce.  Hall  v.  Hall, 
135  N.  Y.  Supp.  741,  where  the  court  said: 
"This  is  an  action  for  an  absolute  divorce. 
The  defense  demurred  to  for  insufficiency 
is  the  pendency  of  another '  action  between 
the  same  parties  for  separation  on  the 
ground  of  abandonment  and  nonsupport. 
It  is  not  even  alleged  that  the  action  for 
separation  was  pending  when  this  action 
was  brought.  But  even  if  it  were,  it  would 
not  constitute  a  bar.  The  two  actions  are 
brought  on  different  grounds  for  different 
relief.  Even  a  judgment  in  the  separation 
action  would  not  bar  an  action'  for  ab- 
solute divorce.  The  learned  justice  at  spe- 
cial term  denied  the  motion  on  the  au- 
thority of  Conrad  v.  Conrad,  124  App.  Dir. 
780,  109  N.  Y.  Supp.  387,  in  which  it  was 
held  that  it  was  not  proper  to  unite  in  the 
same  complaint  a  cause  of  action  for  abso- 
lute divorce  and  one  for  separation  on  the 
ground  of  abandonment, — a  proposition  en- 
tirely different  from  the  one  involved  on 
this  motion." 

In  Stevens  v.  Stevens,  1  Met.  279,  a  hus- 
band brought  an  action  for  a  divorce  a 
mensa  et  thoro  on  the  ground  of  desertion. 
Pending  this  action  a  statute  was  passed 
permitting  divorces  for  this  cause  a  mncu- 
loj  after  which  the  husband  brought  an- 
other action  praying  for  a  divorce  a  vin- 
ctilo,  to  which  the  wife  pleaded  the  penden- 
cy of  the  first  action.  Shaw,  Ch.  J.,  said: 
"Here  is  a  formal  plea  in  abatement  to  a 
libel  for  divorce  a  vinculo  for  desertion, 
filed  during  the  pendency  of  a  former  libel 
for  a  divorce  a  mensa  for  the  same  cause. 
Whether  a  formal  plea  in  abatement  ia 
proper  or  not,  when  the  proceeding  is  by 
libel,  we  have  not  stopped  to  consider. 
It  is  a  rule  of  justice,  applicable  to  all 
legal  proceedings,  that  no  one  shall  be  twice 
vexed  for  the  same  cause.  The  question 
then  is  whether  it  is  for  the  same  cause. 
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gusti  1900,  and  prayed  judgment  that 
plaintifl's  suit  be  denied  him.  This  an- 
swer was  verified  in  ordinary  form  of  an- 
swers in  civil  actions,  but  not  in  the  form 
required  in  actions  for  divorce.  When  the 
present  case  was  called  for  trial  in  Wake 
superior  court,  it  was  admitted  by  plain- 
tiff that  the  action  by  defendant  in  Ala- 
nuuice  was  still  pending,  and,  before  the 
jury  was  impaneled,  defendant  moved  to 
*^abate  the  action  and.  dismiss  the  same'' 
by  reason  of  the  pending  of  the  Alamance 
ease,  and  the  court  held  that  on  the  facts 
the  pendency  of  the  action  in  Alamance 
county  was  not  necessarily  a  bar  to  this, 
and  that  the  answer  to.  the  merits  destroyed 
the  plea  in  abatement,  and  offered  defend- 
ant  opportunity   to  withdraw  his   plea  in 


bar  and  file  a  plea  in  abatement,  which 
was  declined,  and  defendant  excepted.  The 
jury  was  then  impaneled,  and  the  follow* 
ing  verdict  was  rendered: 

"(1)  Were  the  plaintiff  and  the  defend* 
ant  married  on  March  22,  1900?"  Answer? 
"Yes." 

"(2)  Did  the  defendant  abandon  the 
plaintiff,  as  alleged  in  the  complaint?"  An' 
Bwer :     "Yes," 

"(3)  Has  the  plaintiff  been  a  resident 
of  the  state  of  North  Carolina  for  two 
years  next  preceding  the  filing  of  the  com- 
plaint?"   Answer:     "Yes." 

"(4)  Is  the  defendant  a  resident  of  the 
state  of  North  Carolina?"    Answer:  "Yes," 

"  ( 5 )   Was  the  plaintiff  a  resident  of  Wake 


By  a  statute  which  took  effect  after  the 
filing  of  the  first  libel,  and  before  the  sec- 
ond, a  party  might  obtain  a  divorce  from 
the  bond  of  matrimony  for  desertion; 
whereas,  as  the  law  stood  before,  he  could 
only  obtain  a  divorce  a  mensa  for  that 
cause.  Here  then  was  a  new,  distinct,  sub- 
stantive right,  not  before  existing.  This 
was  the  right  sought  to  be  obtained  by  the 
second  libel,  and  could  not  be  obtained  by 
the  first.  Had  the  first  been  amended  so 
as  to  alter  the  prayer  for  judgment,  still  it 
would  appear  that,  at  the  time  of  filing  the 
libel,  to  which  the  judgment  must  refer,  no 
such  right  existed.  The  reason  why  a 
second  suit  cannot  be  commenced  for  the 
same  cause,  pending  a  former,  is  that  it  is 
unnecessary,  inasmuch  as  the  party  prose- 
cuting may  have  the  same  remedy  under 
the  first  as  he  could  obtain  by  prosecut- 
ing another.  In  applying  this  test,  it  is 
apparent,  that  he  could  not  obtain  a  de- 
cree for  the  same  right  luider  the  first, 
which  he  seeks  in  this;  that  is,  a  divorce 
a  vinculo.  The  facts  are  the  same,  and  the 
parties  are  the  same,  but  the  right  and  the 
object  of  the  prosecution  are  wholly  dis- 
tinct. The  court  are  therefore  of  opinion 
that  the  plea  cannot  prevail." 

It  has  been  held  that  while  a  bill  for  di- 
vorce and  alimony  is  pending,  the  court 
will  not  entertain  a  suit  for  separate  main- 
tenance. Dunnock  v.  Dunnock,  3  Md.  Ch. 
140,  where  the  wife  brought  an  action  al- 
leging that  the  husband,'  to  defraud  her  of 
reasonable  maintenance,  made  a  fraudu- 
lent sale  of  certain  negroes,  and  asking 
that  their  sale  be  set  aside,  the  negroes 
placed  in  the  hands  of  a  receiver,  and  that 
she  might,  from  the  product  of  their  labor, 
have  a  reasonable  allowance  for  her  main- 
tenance and  support,  or  that  they  be  divid- 
ed and  she  have  a  third  thereof ,  while  she 
and  her  husband  were  li^ng  apart.  The 
court,  in  deciding  against  the  plaintiff, 
said:  "There  is,  moreover,  another  objec- 
tion to  the  relief  prayed  by  this  bill,  and 
to  the  interposition  of  this  court  in  behalf 
of  the  complaint,  for  the  purpose  for  which 
the  has  invoked  its  aid,  and  which  is  pre- 
sented by  the  answer,  and  which  appears 
40  L.ILA.(N.S.) 


to  be  insuperable*  The  answer  alleges  that 
prior  to  the  filing  of  the  bill  in  this  court, 
the  complainant  tiled  her  bill  on  the  equity 
side  of  Dorchester  coimty  court,  praying 
to  be  divorced  from  her  husband,  and  for 
alimony,  which  bill  is  still  depending  in 
that  court,  and  that,  consequently,  this 
court  has  no  jurisdiction  in  the  premises, 
and  a  copy  of  the  bill  so  filed  in  Dorchester 
county  court,  duly  authenticated,  is  filed 
as  an  exhibit  with  the  answer.  It  thus  ap- 
pears that  before  the  present  bill  was  filed, 
a  court  of  competent  jurisdiction  had  pos- 
session of  this  subject  of  alimony.  It  is 
true  Samuel  Dunnock,  the  grantee  in  the 
bill  of  sale,  was  not  a  party  to  the  bill  filed 
in  Dorchester  county  couit,  but  he  might, 
by  an  amended  or  supplemental  bill,  have 
been  made  a  party,  and  the  question  now 
raised  between  nim  and  the  complainant  have 
been  litigated  in  that  court.  The  question 
of  the  right  of  the  complainant  to  alimony 
was  distinctly  presented  by  her  bill  in  the 
county  court,  and  constitutes  a  part  of  the 
relief  specifically  prayed  for,  and  it  is  un- 
doubtedly competent  to  that  court  to  say 
whether  she  is  entitled  to  that  relief  or 
not." 

An  action  for  divorce  is  not  for  the  same 
cause  as  one  to  declare  written  evidence  of 
the  marriage  forged  and  fraudulent.  Shar- 
on V.  Hill,  10  Sawy.  394,  22  Fed.  28.  Shar- 
on's action  in  the  United  States  circuit 
court  was  to  have  a  certain  instrument  in 
writing,  purporting  to  be  a  declaration  of 
his  marriage  to  the  defendant,  delivered 
up  as  forged  and  fraudulent,  and  to  en- 
join the  defendant  from  using  it.  While 
this  suit  was  pending,  the  defendant  there- 
in brought  a  suit  in  the  state  court  for 
divorce  against  Sharon,  based  on  the  instru- 
ment in  question  and  cohabitation,  on  the 
ground  of  adultery  and  desertion,  and  the 
woman  pleaded  in  abatement  to  Sharon's 
suit  in  the  United  States  court  the  pendency 
of  her  suit  in  the  state  court,  and  it  was 
held  not  only  that  the  plea  was  bad  be- 
cause the  suits  were  pending  in  two  juris- 
dictions, but  also  that  the  causes  of  action 
in  the  two  suits  were  not  identical.  The 
court  said:    "It  is  true,  the  same  principal 
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county,  North  Carolina,  at  the  time  this 
action  was  commenced?"    Answer:     "Yes." 
Judgment  on  the  verdict,  and  the  defend- 
ant excepted  and  appealed. 

Messrs.  Parker  ft  Parker,  liong  ft 
Ijong,  Dameron  ft  Ltongf  and  Holding 
ft  Snow  for  appellant. 

Mr.  R.  N.  Slmms,  for  appellee: 

The  pendency  of  a  former  action  between 
the  same  parties,  wherein  the  defendant  is 
the  same  person  as  the  plaintiff  in  the  later 
action,  and  the  plaintiff  in  the  former  is 
the  defendant  in  the  later,  does  not  consti- 
tute a  defense  to  the  later  action. 

Walsworth  v.  Johnson,  41  Cal.  61;  Barr 
▼.  Chapman,  5  Ohio  C.  C.  69,  3  Ohio  C.  D. 
36;    Washburn   &   M.   Mfg.   Co.   v.   H.    B. 


Scutt  ^  Co.  22  Fed.  710;  Rapier  v.  Gulf 
City  Paper  Co.  64  Ala.  330;  Osbom  v. 
Cloud,  23  Iowa,  104,  92  Am.  Dec.  413; 
Long  V.  Lackawanna  Coal  k  I.  Co.  233  Mo. 
713,  136  S.  W.  673;  Rodney  v.  Gibbs,  184 
Mo.  1,  82  S.  W.  187;  Simpson  v.  Simpson, 
— i  Cal.  — ,  41  Pac.  804;  Stevens  v.  Stevens, 
1  Met.  279. 
Mr.  H.  E.  Norrls  also  for  appellee. 

Hoke»  J.,  delivered  the  opinion  of  the 
court: 

Under  our  present  procedure,  a  defend- 
ant is  allowed  to  demur  when  it  appears 
on  the  face  of  the  complaint  that  there 
is  another  action  pending  between  the 
same  parties  for  the  same  cause  (Revisal, 
1905,  §  474,  subsec.  3),  and  where  this  does 


*  issue  will  arise  in  both  cases,  but  the  bills 
of  complaint  in  the  respective  suits  call  and 
pray  for  entirely  different  and  inconsistent 
relief.  They  are  therefore  not  the  same 
cause  of  suit;  nor  is  the  relief  sought  in 
the  two  suits  by  the  same  party.  .  .  . 
The  whole  effect  sought  in  the  second  suit 
could  not  be  had  in  the  first,  nor  by  the 
same  party.  A  cross  bill,  at  least,  would 
be  necessary,  which  would,  in  effect,  be  an- 
other suit.  The  suit  in  the  state  court  for 
divorce  and  a  division  of  the  community 
property  rests,  for  cause  of  suit,  upon  an 
alleged  valid  and  subsisting  contract.-  .  .  . 
The  cause  of  suit  in  this  court  is  a  forgery 
in  making,  and  fraud  in  setting  up,  a  con- 
tract alleged  to  have  never  been  entered 
into.  It  is  sought  to  have  the  pretended 
contract  decreed  to  be  void  ah  irUtiOf  as  a 
forgery  and  a  fraud.  An  alleged  valid  and 
subsisting  contract  is  therefore  the  basis 
and  cause  of  one  suit;  and  forgery  and 
fraud,  the  basis  and  cause  upon  which  the 
other  rests.  These,  certainly,  do  not  consti- 
tute the  same  causes  of  suit.  Tlie  causes 
of  suit  are  clearly  not  identical.  It  is  also 
bad  on  another  ground:  /That  the  suit  set 
up  is  not  pending  in  a  court  of  the  same 
jurisdiction.  Id.  It  is  well  settled  by  the 
Supreme  Court  of  the  United  States  that 
a  suit  pending  in  another  jurisdiction  for 
the  same  cause  cannot  be  pleaded  in  abate- 
ment of  a  suit  in  the  United  States  courts, 
and  that  the  courts  of  the  states  and  of  the 
United  States  are  courts  of  different  juris- 
dictions. Stanton  v.  Embrey,  93  U.  8. 
548,  550,  23  L.  ed.  983;  Gordon  v.  Gilfoil, 
99  U.  S.  169,  178,  25  L.  ed.  383,  386.  Here 
there  are  two  jurisdictions, — ^jurisdictions 
of  two  distinct  governments.  One  is  state 
jurisdiction,  and  the  other  is  the  jurisdic- 
tion of  a  national  court.  If  it  were  a  fact 
that  a  suit  is  pending  for  the  same  cause 
in  the  state  court, — a  court  of  a  different 
sovereign  jurisdiction, — it  would  not  abate 
the  suit  here."  It  is  interesting  to  note 
-  in  this  connection  the  distinction  made  in 
the  same  case  in  .26  Fed.  337,  between  iden- 
tity of  issues  to  support  the  plea  of  an- 
other action  pending  and  the  finding  of  a 
judgment  which  will  be  rea  judicata-.  It  then 
40  L.R.A.(N.S.)  ^ 


appeared  that,  while  the  United  States 
court  case  was  still  pending,  the  suit  in  the 
state  court  had  been  decided  in  favor  of 
the  woiban,  but  that  an  appeal  wi^  then 
pending'  to  the  state  supreme  court,  and 
the  circuit  court  of  the  United  States, 
while  holding  that  the  state  suit  was  still 
pending  so  long  as  the  appeal  was  undecid- 
ed, and  that  therefore  the  judgment  there- 
in was  not  res  judicata  upon  the  matters  in 
the  circuit  court,  nevertheless  said:  "This 
suit  and  the  action  of  Sharon  v.  Sharon  are 
not  brought  on  the  same  clain;L  or  demand. 
The  subject-matter  and  the  relief  sought 
are  not  identical.  This  suit  is  brought  to 
cancel  and  annul  an  alleged  false  and 
forged  writing,  and  enjoin  the  use  of  it  by 
the  defendant  to  the  prejudice  and  injur 
of  the  plaintiff,  while  the  other  is  brought 
to  establish  the  validity  of  said  writing  as 
a  declaration  of  marriage,  as  well  as  the 
marriage  itself,  and  also  to  procure  a  dis- 
solution thereof,  and  for  a  division  of  the 
common  property,  and  for  alimony.  But 
the  validity  and  genuineness  of  this  decla- 
ration of  marriage  were  directly  involved 
in  the  action  of  Sharon  v.  Sharon,  and  de- 
termined in  favor  of  the  same  by  the  find- 
ing and  judgment  therein.  The  plaintiff  is 
therefore  estopped  to  show  the  contrary  in 
this  suit,  unless  the  effect  of  that  judg- 
ment, as  an  estoppel  in  this  case,  has  been 
obviated  by  the  appeal  therefrom  to  the  su- 
preme court,  and  the  pending  motion  for  a 
new  trial." 

In  some  cases  it  is  indicated  that  the 
court  has  considerable  discretion.  In  Flan- 
agan V.  Flanagan,  28  N.  Y.  Week  Dig.  88, 
13  N.  Y.  S.  R.  432,  a  husband  brought  an 
action  against  his  wife  for  absolute  divorce, 
and  under  a  substituted  order  of  service 
the  summons  was  served  upon  her  on  the 
10th  day  of  May,  but  the  papers  were  not 
filed  to  make  the  service  complete  until  the 
following  day.  On  the  10th  of  May,  and 
after  the  service  of  such  summons,  a  sum- 
mons was  served  upon  the  husband  in  a 
suit  brought  by  the  wife  against  him  for 
divorce.  In  the  husband's  suit  the  wife 
answered  setting  up  adultery  on  his  part, 
to  which  he  replied.    Ue  did  not  answer  the 
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not  appear  from  the  complaint,  the  objec- 
tion may  be  taken  by  answer  (Revisal, 
§  477),  and  it  has  been  held  with  us  that 
an  objection  of  this  character  may  be 
joined  with  plea  in  bar  or  an  answer  on 
the  merits.  Blackwell  v.  Dibbrell  Bros.  103 
N.  C.  270,  9  S.  £.  102,  citing  on  this  posi- 
tion Pomeroy's  Remedies,  §  721.  The  judge 
below,  therefore,  had  no  right  to  reqsire 
defendant  to  withdraw  his  answer  on  the 
merits  as  a  condition  for  having  his  plea 
in  abatement  considered  and  passed  upon. 
We  hold,  however,  that  the  verdict  and 
judgment  should  not  be  disturbed  on  this 
account,  being  of  opinion  that  the  pend- 
ency of  defendant's  suit  in  Alamance  coun- 
ty, in  which  the  husband  is  seeking  to 
obtain  a  divorce  a  vinculo,  is  not  necessa- 


rily a  good  plea  against  the  present  pros- 
ecution of  plaintiff's  suit  for  divorce  from 
bed  and  board.  As  a  general  rule,  this 
right  to  plead  the  pendency  of  another  ac- 
tion between  the  same  parties  before  judg- 
ment had  is  regarded  to  a  large  extent 
as  a  rule  of  convenience,  resting  on  the 
principle  embodied  in  the  maxim.  Nemo 
debet  hia  vexari,  etc.  The  defect  is  one 
that  can  be  waived,  and  it  may  also  be 
cured  by  dismissing  the  prior  action  at  any 
time  before  the  hearing  (1  Cyc.  25;  Grubbs 
V.  Ferguson,  136  N.  C.  60,  48  S.  £.  551), 
and  the  plea  presenting  it  is  usually  con- 
fined to  suits  in  which  the  same  litigant 
is  plaintiff,  or  is  at  least  an  actor  seeking 
the  same  relief  (Long  v.  Lackawanna  Coal 
&  I.  Co.  233  Mo.  714,  136  S.  W.  673;  Rod- 


wife's  suit  or  appear  in  it,  but  an  order  of 
reference  having  been  made  to  take  the 
proof  in  the  wife's  suit,  the  court,  on  the 
husband's  application,  stayed  the  wife's  suit 
until  the  determination  of  the  husband's, 
holding  that  all  the  facts  alleged  by  one 
party  against  the  other  were  embraced  in 
the  issues  in  the  husband's  suit,  and  could 
be  properly  tried  and  disposed  of  therein. 

In  Osborne  v.  Osborne,  10  Jur.  N.  S.  80, 
a  husband  brought  an  action  for  dissolu- 
tion of  marriage  on  account  of  his  wife's 
adultery.  She,  in  her  answer,  charged  him 
with  adultery,  cruelty,  and  desertion,  and 
prayed  a  judicial  separation,  and  his  an- 
swer contained  the  same  charges  against 
the  wife  as  in  his  petition.  These  matters, 
it  seems,  under  the  English  practice,  con- 
stituted a  cross  suit.  Upon  applications 
for  commissions  to  be  taken  in  each  suit, 
the  court  said:  ''In  this  case  the  motion 
was  for  two  commissions  in  two  suits,  the 
one  a  suit  by  the  husband  against  the  wife, 
and  the  other  a  suit  in  retaliation  .by  the 
wife  against  the  husband.  The  wife's  suit 
was  not  conunenced  until  several  months 
after  that  of  the  husband.  I  made  an  or- 
der in  chambers,  which  incidentally  came 
under  discussion  when  the  motion  for  com- 
mission was  made,  the  purport  of  which 
was  that  the  wife's  suit  should  be  stayed 
until  that  of  the  husband  has  been  decided. 
It  is  a  great  hardship  that  a  fresh  suit 
should  be  necessary  to  enable  a  wife  to  ob- 
tain a  decree.  I  shall  adhere  to  the  order 
I  have  made,  that  the  wife's  suit  be  stayed 
until  that  of  the  husband  has  been  deter- 
mined; because  the  husband's  suit,  if  it  is 
one  way,  may  put  an  end  to  the  wife's  suit. 
The  case  of  Hepworth  v.  Hepworth,  31  L.  J. 
Prob.  N.  8.  18,  2  Swabgr  &  T.  414,  5  L.  T. 
N.  S.  565,  10  Week.  Rep.  195,  shows  to 
what  an  extravagant  degree  the  principle 
might  be  pressed,  of  allowing  two  suits  to 
proHceed  toother.  Whenever  two  suits  are 
instituted  in  the  court,  in  which  the  same 
questions  are  raised,  I  shall  stay  one  of 
them." 

In  Monroj  v.  Monroy,  1  Edw.  Ch.  382, 
the  wife  iued  the  husband  for  divorce  a 
mm$a  ei  iharo  on  the  ground  of  cruelty, 
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and  the  husband  sued  the  wife  for  a  di- 
vorce a  vinculo  on  the  ground  of  adultery, 
and  moved  to  stay  the  wife's  procedings  in 
the  first  suit  until  the  cause  for  adultery 
was  at  an  end;  his  charges  were  fully  de- 
nied by  the  wife's  affidavit,  and  by  the 
affidavit  of  one  of  the  allefl;ed  persons  with 
whom  she  was  charged  to  have  misconduct- 
ed herself.  The  vice  chancellor  said:  "Un- 
der the  circumstances,  I  cannot  interfere 
to  arrest  the  prosecution  of  the  wife's  suit. 
The  husband  is  bound  to  show  a  preponder- 
ance in  his  favor  upon  the  merits  in  the 
respective  suits,  in  order  to  entitle  him  to 
the  order  he  aslcs  for;  and  this  he  has  not 
yet  done.  I  must  deny  the  husband's  mo- 
tion, with  costs." 

It  may  be  noted  that  in  Bancroft  v.  Ban- 
croft, 3  Swabey  &  T.  597,  34  L.  J.  Prob. 
N.  S.  31,  wher^  a  husband  sued  for  a  dis- 
solution of  the  marriage  on  account  of 
adultery,  the  wife  brought  a  cross  suit  for 
separation  on  account  of  cruelty,  to  which 
he  answered  charging  the  same  adulteries  as 
in  his  petition.  In  the  wife's  suit,  the 
jury  found  cruelty  of  the  husband  and  the 
innocence  of  the  wife,  she  being  a  witness 
as  to  her  innocence,  and  it  was  held  that 
this  verdict  was  not  admissible  in  the 
husband's   suit. 

In  C\ipples  V.  Cupples,  33  Colo.  449,  80 
Pac.  1039,  the  court  said:  "A  suit  was 
brought  by  Mrs.  Cupples  against  her  huh 
band  in  the  district  court  of  Rio  Grande 
county,  praying  for  separate  maintenance 
and  the  custo/ly  of  the  children.  The  de- 
fendant in  the  suit  filed  his  answer  and 
cross  complaint,  praying  for  a  divorce  and 
for  the  custody  of  the  children.  Upon 
motion,  the.  cross  complaint  was  stricken, 
and  thirty  days  was  allowed  the  defendant 
in  which  to  answer  or  to  take  such  action 
as  he  might  deem  advisable.  Within  the 
thirty  days,  the  defendant  in  the  suit  men- 
tioned brought  his  action  in  the  county 
court  of  Rio  Grande  county,  praying  for  a 
divorce.  Within  the  time  prescribed  by 
the  statute  for  answering)  the  defendant 
filed  her  answer  and  cross  complaint,  in 
which  she  denied  the  allegations  of  the 
complaint,  set  up  the  pendency  of  the  ao- 
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ney  v.  Gibbs,  184  Mo.  1-10,  82  S.  W.  187; 
State  ez  rel.  Craig  t.  Dougherty,  45  Mo. 
294;  Mattel  ▼.  Conant,  156  Mass.  418,  31 
N.  E.  487;  Washburn  &  M.  Mfg.  Co.  v. 
H.  B.  Scutt  A  Co.  [C.  C.J  22  Fed.  711; 
Walsworth  v.  Johnson,  41  Cal.  61;  New 
England  Screw  Co.  v.  Bliven,  3  Blatchf. 
240,  Fed.  Cas.  No.  10,156).  In  the  case 
before  us,  the  present  plaintiff  is  not  the 
plaintiff  in  the  action  pending  in  Alamance 
county,  nor  is  she  an  actor  in  that  suit 
seeking  affirmative  relief.  She  asks  for 
no  judgment  there,  and  has  not  filed  the 
affidavit  required  by  our  law  in  divorce 
proceedings,  and  which  we  have  often  held 
is  jurisdictional  in  its  nature.  Johnson 
V.  Johnson,  142  N.  C.  462,  55  S.  E.  341; 
Hopkins  v.  Hopkins,  132  N.  C.  22,  43  S. 
E.  508.  In  divorce  proceedings  a  defend- 
ant sued  is  allowed  with  us  to  ask  for  and 
obtain  a  divorce  on  his  own  account,  but 
he  can  only  do  so  by  cross  action  or  peti- 
tion, accompanied  by  this  jurisdictional 
affidavit,  and  coming  within  the  definition 
of  the  general  term  "counterclaim,"  as  it 
is  understood  and  used  in  the  Code.  Smith 
V.  French,  141  N.  C.  1,  53  S.  E.  435,  citing 
Green  on  Code  Pleadings  and  Practice, 
§  815.  It  is  well  recognized  here  that  a 
party  sued  is  not  required  as  a  rule  to  set 
up  a  counterclaim  existent  in  his  favor, 
but  is  allowed  to  assert  the  same  in  a  dif- 
ferent or  a  subsequent  action.  Shake- 
speare V.  Caldwell  Land  &  Lumber  Co.  144 
N.  C.  p.  521,  57  S.  E.  213;  Mauney  v. 
Hamilton,  132  N.  C.  303,  43  S.  E.  903; 
Blackwell  Durham  Tobacco  Co.  v.  McElwee, 
94  N.  C.  425. 

It  is  urged  that,  while  this  rule  may 
hold  in  ordinary  actions,  it  should  not  ob- 
tain in  divorce  proceedings,  because  the 
status  of  the  parties  is  then  necessarily 
involved.  It  would  seem,  however,  to  be 
especially    insistent    in    such    proceedings 


where  a  party  may  not  desire  to  presently 
seek  affirmative  relief  in  the  hope  that  a 
different  course  would  more  likely  lead  to 
a  reconciliation,  and  assuredly  we  think 
the  reluctance  or  failure  to  taJce  such 
course  from  such  a  motive  should  not  be 
held  to  defeat  or  prejudice  the  right  of 
a  defendant  to  bring  his  cause  before  the 
court  at  another  time.  This  plea,  upon 
which  defendant  now  relies  to  defeat  plain- 
tiff's recovery,  is  referred  to  in  1  Enc  PI. 
&  Pr.  p.  750,  as  available  when  there  is  a 
former  suit  pending  in  the  same  jurisdic- 
tion between  the  same  parties  for  the  same 
cause  of  action  and  for  the  same  relief. 
Not  only  is  present  plaintiff  not  an  actor 
in  the  suit  in  Alamance  county,  but  the 
relief  sought  by  her  is  not  the  same  as 
that  involved  in  the  other  issue,  nor  is  it 
dependent  altogether  on  the  same  state  of 
facts.  And  authority  seems  to  favor  the 
position  that  the  pendency  of  an  action 
seeking  one  kind  of  divorce  does  not  neces- 
sarily forbid  the  maintenance  of  a  suit  to 
secure  a  divorce  of  a  different  kind.  Simp- 
son V.  Simpson  (1895)  —  Cal.  — ,  41  Pac 
804;  Stevens  v.  Stevens,  1  Met.  279;  Mon- 
roy  V.  Monroy,  1  Edw.  Ch.  382;  Thornton 
V.  Thornton  (1886)  L.  R.  11  Prob.  Div. 
p.  176,  55  L.  J.  Prob.  N.  S.  40,  54  L.  T.  N. 
S.  774,  34  Week.  Rep.  500,  2  Bishop,  Marr. 
&  Div.  §565-1  Cyc.  31;  9  Am.  &  Eng. 
Enc.  Law,  2d  ed.  840.  In  this  last  cita- 
tion the  author  says:  "It  is  not  a  bar  to 
a  suit  for  separation  that  another  suit  ia 
pending  for  an  absolute  divorce,  and  the 
courts  will  under  some  circumstances  re- 
fuse to  stay  the  former  proceeding  unti^ 
the  latter  is  determined."  Pursuing  this 
statement,  if  it  should  be  made  to  appear 
that  a  prior  suit  was  pending  between  the 
same  parties,  w^ich  embraced  the  same  is- 
sue and  involved  to  a  large  extent  the 
same   state   of   facts,   a  court   would   and 


tion  in  the  district  court.  .  .  •  The 
court  held  that  there  were  not  two  actions 
pending,  and  permitted  the  defendant  In 
the  former  suit  to  maintain  his  action  for 
divorce.  .  .  .  No  error  was  committed 
by  the  court  in  his  ruling  concerning  the 
pendency  of  another  action.  The  record 
shows  that  the  cross  complaint  was  strick- 
en, and  the  defendant  given  thirty  days 
in  which  to  elect  what  action  he  would  take. 
The  filing  of  the  complaint  in  this  case 
must  be  regarded  as  an  election;  and,  hav- 
ing filed  the  complaint  in  this  case,  the 
cross  complaint,  having  been  stricken,  was 
of  no  force  or  effect.  The  court  proceeded 
upon  the  theory  that,  under  our  statute 
concerning  divorce  and  alimony,  unless  the 
defendant  should  file  a  cross  complaint  and 
pray  for  a  divorce,  the  court  could  not 
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hear  testimony  concerning  acts  which  would 
entitle  the  defendant  to  a  divorce.  The 
statute  is  as  follows:  'In  all  actions  for 
divorce,  the  defendant  may  file  a  crosa 
complaint,  in  which  may  be  set  forth  any 
legal  grounds  for  divorce  against  the  plain- 
tiff; and  if,  upon  trial  thereof,  both  par- 
ties shall  be  found  guilty  of  injuries  or 
offenses  which  would  entitle  the  opposite 
party  to  decree  of  divorce,  then  no  divorce 
shall  be  granted  to  either  party.  And  in 
all  cases  where  a  cross  complaint  for  a 
divorce  shall  be  filed,  the  party  filing  the 
same  shall  be  entitled  to  all  the  rights  grant- 
ed to  a  plaintiff  by  this  act,  and  sub- 
jected to  all  the  requirements  of  a  plain- 
tiff.'   3  Mills's  Anno.  Stat.  §  1566a." 

B.  B*  B« 
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should,  if  right  and  justice  would  he  there- 
by heat  promoted,  stay  the  proceedings 
until  the  results  of  the  former  suit  could 
be  attained,  hut,  as  we  have  endeavored 
to  show,  there  is  nothing  in  this  case  that 
requires  such  a  course  as  a  matter  of  law, 
and  nothing  appears  of  record  to  justify 
it  as  a  matter  of  discretion. 

After  a  full  and  fair  trial,  in  which  de- 
fendant, having  answered,  was  present  in 
court,  the  plaintiff  has  established  that 
she  was  abandoned  by  defendant  wrong- 
fully and  without  just  cause,  and  we  find 
nothing  in  the  law  or  the  facts  of  the  case 
to  justify  the  court  in,  depriving  the  plain- 
tiff of  her  verdict  and  the  rights  which 
fiow  from  it  under  the  law. 

The  judgment  in  plaintiff's  favor  is 
therefore  affirmed. 

Clark,  Ch.  J.,  dissenting: 

The  defendant  brought  an  action  against 
his  wife,  the  plaintiff  herein,  for  an  abso- 
lute divorce,  in  Alamance  county,  which 
was  the  place  of  his  residence,  in  Septem- 
ber, 1910.  The  present  plaintiff,  the  de- 
fendant in  that  action,  appeared  and  filed 
an  answer.  Subsequently  she  instituted 
this  action  in  Wake,  in  August,  1911.  The 
defendant  herein  moved  to  abate  this  ac- 
tion by  reason  of  the  pendency  of  his 
prior  action  which  had  been  brought  in 
Alamance.  This  motion  should  have  been 
granted.  In  Smith  v.  Morehead,  59  N.  C. 
(6  Jones,  Eq.)  360,  the  court  held  that 
the  domicil  of  the  husband  was  the  dom- 
icil  of  the  wife,  and  that  proceedings  in 
divorce  instituted  by  the  wife  against  the 
husband  must  be  brought  in  the  county 
where  the  husband  resided.  But,  inde- 
pendently of  that,  an  action  for  divorce  is 
tui  generis,  and  is  to  determine  the  status 
of  the  parties.  Hence  there  can  be  noth- 
ing in  the  nature  of  a  counterclaim.  In 
Bidwell  V.  Bidwell,  139  N.  C.  409,  2  L.R.A. 
(N.S.)  324,  111  Am.  St.  Rep.  797,  62  S. 
£.  57,  Hoke,  J.,  says:  "Actions  for  di- 
vorce deal  with  the  status  of  the  parties," 
and  held  that,  there  having  been  a  decree 
of  divorce  between  the  parties,  a  subse- 
quent action  would  be  barred,  though  it 
might  set  up  matters  which  would  have 
affected  the  former  decree,  if  pleaded  in 
time. 

In  the  present  case,  even  if  this  action 
had  been  properly  brought  by  the  wife 
in  Wake,  the  judgment  decreeing  her  a  di- 
vorce from  bed  and  board  was  a  determi- 
nation that  such  was  the  legal  status  of 
the  parties  at  the  date  of  that  judgment. 
Henoe,  ia  the  further  prosecution  of  plain- ' 
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tiff's  suit  in  Alamance,  which  he  had  a 
right  to  bring  in  that  county,  and  which 
he  did  bring  therein  nearly  a  year  prior 
to  the  institution  of  the  present  suit  by 
his  wife  in  Wake,  he  will  be  estop^d  by 
the  judgment  in  this  case  from  further 
prosecuting  his  action.  He  can  only  bring 
a  new  action,  and  only  as  to  causes  aris- 
ing subsequent  to  the  date  of  the  judgment 
in  this.  He  is  estopped  by  the  judgment  in 
this  case.  As  the  husband  instituted  his 
action  in  Alamance  prior  to  the  beginning  of 
this  action,  he  had  a  right  to  prosecute  it 
to  judgment,  and  the  action  in  this  case  in 
Wake  should  have  been  dismissed,  for  the 
wife  could  have  had  her  full  remedy  by  a 
defense  to  the  action  in  Alamance,  which 
was  already  pending  for  the  purpose  of  de- 
termining the  status  of  the  parties. 

In  Haley  v.  Haley,  74  Cal.  489,  5  Am.  St. 
Rep.  460,  16  Pac.  248,  the  point  is  express- 
ly decided,  the  court  holding  that  while 
an  action  for  a  divorce  is  pending,  one  of 
the  parties  thereto  cannot  maintain  a  sub- 
sequent action  for  divorce  against  the 
other,  but  that' all  matters  affecting  the 
status  of  the  parties  should  be  determined 
in  the  action  first  brought,  and  not  by  a 
new  action  setting  up  matters  in  recrim- 
ination or  defense.  In  2  Nelson,  Separa- 
tion and  Divorce,  §  746,  it  is  said:  "The 
term  'counterclaim'  is  not  applicable  to  a 
cause  for  divorce,  which  is  neither  a  tort 
or  a  breach  of  contract,  but  is  cause  of  ac- 
tion unlike  all  other  causes."  The  hus- 
band having  brought  his  prior  action  in 
Alamance,  the  wife  should  have  tried  out 
her  grounds  of  defense  or  her  claim  for 
relief  in  that  action.  The  test  of  a  coun- 
terclaim is  that  its  decision  is  not  neces- 
sarily involved  in  the  pending  action,  and 
the  claimant  can  bring  his  counteraction 
on  it  even  after  judgment.  If  the  plain- 
tiff in  the  Alamance  case,  which  was  first 
brought,  had  obtained  judgment  of  abso- 
lute divorce,  the  defendant  in  that  case 
could  not  have  brought  her  action  for  di- 
vorce from  bed  and  board.  Bidwell  v. 
Bidwell,  supra.  It  follows  that  she  could 
not  bring  such  suit  pending  the  Alamance 
action.  Her  demand  is  not  a  counterclaim, 
but  a  recrimination,  and  would  be  barred 
by  a  decision  granting  the  demand  in  the 
plaintiff's  action  against  her,  for  it  is  a 
matter  necessarily  involved  in  the  decree 
in  the  action  against  her,  which  would  de- 
termine her  status.  Tyler  v.  Gapeheart, 
126  N.  G.  64,  34  S.  E.  108. 

Walker,  J.,  concurs  in  this  dissent. 
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STATE  OF  KANSAS 

V. 

HENRY  MEYER,  Appt. 

(86  Kan.  793,  122  Pac.  101.) 

Contempt  —  punishment  —  wron^^fnl 
arrest. 

1.  In  a  proceeding  brought  under  §  4388, 
Gen.  Stat.  1909,  to  puniah  a  defendant  for 
the  violation  of  an  injunction  previously 
granted,  wherein  he  appeared  in  the  dis- 
trict court  and  defended  against  the  ac- 
•usation   filed   against  him,   the   power  of 

Headnotes  by  Johnston,  Ch.  J. 


the  court  to  try  the  defendant,  and  to  ad- 
judge punishment  for  a  contempt,  is  not 
affected  by  the  fact  that  he  was  arrested 
under  an  unwarranted  order  issued  by  the 
probate  court;  nor  was  it  material,  under 
the  circumstances,  whether  a  preliminary 
order  of  arrest  was  issued  or  an  arrest  in 
fact  made. 

Same  —  violation  of  Injunction  —  snlll- 
ciency  of  proof. 

2.  In  a  case  where  defendant  was  enjoined 
from  keeping  intoxicating  liquors  in  a  cer- 
tain place  for  sale,  and  from  selling  them 
at  that  place,  proof  that  large  quantities 
of  intoxicating  liquors  were  subsequently 
purchased  by  defendant,  some  of  which  were 
kept  at  the  place,  and  that  he  sold  a  pint 
of  whisky  to  a  purchaser,  is  sufficient  to 
hphold  a  judgment  finding  defendant  guilty 
of  contempt 


Note,'^  Power  to  amend  commitment  or 
sentence  hy  increasing  punishvnent. 

The  rule  adopted  with  practical  unanimity 
by  the  courts  is  that  a  court  may  ^Iter  its 
sentence  by  increasing  the  punishment  dur- 
ing the  same  term,  before  any  part  of  the 
sentence  has  been  put  into  effect,  but  that 
it  has  no  such  power  either  after  the  term 
at  which  the  sentence  was  rendered  or  after 
any  part  of  the  sentence  has  been  carried 
out.  State  V.  Dougherty,  70  Iowa,  439,  30 
N.  W.  685;  State  v.  Hughes,  35  Kan.  626, 
67  Am.  Rep.  195,  12  Pac.  28;  Com.  v.  Wey- 
mouth, 2  Allen,  144,  79  Am.  Dec.  776;  Com. 
ex  rel.  Nuber  v.  Keeper  of  Workhouse,  6 
Pa.  Super.  Ct.  420  j  Brown  v.  Rice,  67  Me. 
55,  2  Am.  Rep.  11;  People  v.  Sullivan,  64 
Misc.  489,  106  N.  Y.  Supp.  143;  Stote  v. 
Cannon,  11  Or.  312,  2  Pac.  191. 

In  Rex  V.  Price,  6  East,  323,  2  Smith, 
625,  the  sentence  imposed  was  vacated  and 
a  greater  one  imposed  on  the  last  day  of 
the  term. 

And  in  Reg.  v.  Fitzgerald,  1  Salk.  401, 
the  punishment  was  increased  during  the 
same  term,  because  defendant  behaved  him- 
self impudently  in  court  and  justified  his 
offense. 

In  Meaders  v.  State,  96  Qa.  299,  22  S.  E. 
627,  it  was  held  that,  while  a  court  may 
amend  its  sentence  at  any  time  before  the 
end  of  the  term  and  before  execution  has 
begun,  it  had  no  right  to  increase  the  sen- 
tence merely  because  counsel  for  accused 
gave  notice  of  an  intention  to  move  for  a 
new  trial. 

But  in  Nichols  v.  United  States,  46  C. 
C.  A.  405,  106  Fed.  672,  it  was  held  that 
a  court  which  had  sentenced  a  prisoner  had 
power  to  call  him  again  to  the  bar  before 
any  part  of  the  sentence  had  been  executed, 
and  increase  the  punishment,  and  it  would 
not  be  presumed  that  the  reason  the  court 
increased  the  sentence  was  because  defend- 
ant had  declared  his  intention  to  appeal. 

And  in  Com.  v.  Brown,  12  Phila.  600,  the 
court  says  that  the  court  has  power  during 
the  term  to  reconsider  a  sentence  and  im- 
pose a  greater  one,  but  that  such  a  power 
should  be  exercised  with  great  caution. 
40  L.R.A.(N.S.) 


When  a  court  is  under  a  misapprehen- 
sion in  passing  sentence,  it  may,  during 
the  same  term  and  before  any  part  of  the 
sentence  has  been  executed,  set  it  aside  and 
impose  a  greater  sentence;  and  in  the  ab- 
sence of  a  showing  to  the  contrary,  it  will 
bo  presumed  that  there  are  sufficient  rea- 
sons for  the  action  of  the  court.  Lee  v. 
State,  32  Ohio  St.  113,  3  Am.  Crim.  Rep. 
376. 

But  although  the  judgment  rendered  is 
erroneous,  the  court  has  no  power  at  a  sub- 
sequent term  to  revise  it  and  substitute  an 
entirely  new  judgment,  the  original  judg- 
ment having  been  partly  complied  with.  Kx 
parte  Cornwall,  223  Mo.  272,  135  Am.  St. 
Rep.  607,  122  S.  W.  666. 

And  a  defendant  who  has  been  found 
guilty  generally  upon  an  indictment  con- 
taining several  counts  for  distinct  offenses, 
and  been  sentenced  on  some  of  the  counts 
and .  imprisoned,  cannot,  at  a  subsequent 
temi,  be  brought  up  and  sentenced  anew 
upon  another  count  in  the  same  indictment. 
Com.  V.  Foster,  122  Mass.  317,  23  Am.  Rep. 
326,  2  Am.  Crim.  Rep.  499. 

In  Bollinger  v.  Com.  16  Ky.  L.  Rep.  396, 
it  is  held  that  where  judgment  for  a  fine 
in  accordance  with  the  verdict  against  one 
convicted  of  maintaining  a  nuisance  has 
been  rendered,  the  court  may,  on  a  subse- 
quent day  during  the  same  term,  order  an. 
abatement  of  the  nuisance,  this  being  con- 
sidered merely  an  addition  to  the  judgment. 

In  Whitney  v.  State,  6  Lea,  247,  where 
a  court  entered  a  judgment  that  the  defend- 
ant should  pay  a  fine  of  $10  and  costs,  but 
suspended  judgment  until  the  next  term  of 
court,  it  was  held  that  the  court  could 
not,  at  the  next  term,  change  the  sentence 
to  embrace  an  alternative  jail  term,  upon 
defendant  appearing  and  informing  the 
court  that  he  was  unable  to  procure  the 
fine  and  costs. 

And  in  Pifer  v.  Com.  14  Gratt.  710.  it 
was  held  that  a  judgment  upon  conviction, 
of  a  fine  and  costs,  was  final,  and  the  court 
could  not  at  a  later  term  alter  the  sentence 
by  imposing  a  term  of  imprisonment. 

And  in  Ex  parte  Friday,  43  Fed.  916,  8 
Am.  Crim.  Rep.  361,  the  court  says  it  is 
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Same  —  amended  sentence  —  validity. 

3.  The  court  found  the  defendant  guilty 
of  contempt  and  entered  judgment  that  he 
be  committed  to  the  jail  of  the  county  for 
three  months  and  pay  a  fine  of  $100.  After 
he  had  been  imprisoned  under  this  judgment 
for  twelve  hours,  he  was  recalled,  and  the 
court  attempted  to  render  a  second  or  modi- 
fied judgment  sentencing  the  defendant  to 
six  months'  imprisonment  and  the  payment 
of  a  fine  of  $100.  Held,  that  as  the  first 
sentence  was  one  the  court  had  authority 
to  impose,  and  that  as  the  defendant  had 
suffered  punishment  under  it,  there  was 
then  no  authority  in  the  court  to  change 
and  increase  the  punishment;  and  further 
held,  that  the  first  judgment  is  valid  and 
still  enforceable. 

(March  9,  1912.) 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Trego  County 
convicting  him  of  contempt  of  court.     Af- 
firmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  T.  Barney  for  appellant. 
Messrs.  John  S.  Dawson,  Attorney  Gen- 
eral, S.  N.  Hawlces,  8.  M.  Brewster,  and 
J.  P.  Ck>leman  for  the  State. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decision  of  the 
district  court  of  Trego  county  finding  the 
appellant  guilty  of  contempt  of  court.  A 
judgment  was  rendered  against  the  appel- 
lant on  November  8,  1907,  perpetually  en- 
joining and  restraining  him  from  keeping 


unquestioned  that  a  valid  sentence  made  at 
one  term  cannot  be  set  aside  and  a  different 
and  more  severe  sentence  pronounced  at  a 
subsequent  term. 

The  larger  group  of  cases  supporting  the 
general  rule  stated  at  the  beginning  of  this 
note  is  to  the  effect  that  the  sentence  of 
a  prisoner  cannot  be  increased  after  execu- 
tion of  it  has  been  conunenced. 

Thus,  it  was  held  in  Ex  parte  Lange,  18 
Wall.  163,  21  L.  ed.  872,  where  a  court  im- 
posed a  sentence  of  fine  and  imprisonment, 
when  it  had  authority  to  impose  only  a  fine 
or  imprisonment,  that  it  had  no  *  power, 
though  at  the  same  term,  after  the  fine  had 
been  paid,  to  set  aside  the  judgment  and 
resentence  the  prisoner  to  a  prison  term. 

In  People  ex  rel.  Manyx  v.  Whitson,  74 
III.  20,  where  a  court  sentenced  a  defendant 
to  ten  days'  imprisonment  upon  forty 
counts,  and,  because  of  the  form  of  the 
sentence,  it  was  held  that  it  ran  simultane- 
ously on  all  the  counts,  the  court  could  not, 
after  defendant  had  served  the  ten  days, 
amend  its  sentence  to  ten  days  for  each 
count  separatelv. 

In  State  v.  Warren,  92  N.  C.  826,  it  is 
held  that  a  court  cannot,  after  commitment 
of  defendant,  remit  the  remainder  o'f  the 
sentence  and  place  him  on  probation,  and 
later  resentence  him  for  the  term  orjginally 
fixed. 

In  Grisham  v.  State,  19  Tex.  App.  504, 
where  defendant  pleaded  guilty  to  a  charge 
of  aggravated  assault,  and  was  fined  and 
ordered  to  be  committed  until  the  fine  was 
paid,  it  was  held  that  the  court  had  no 
power,  during  the  same  term  but  after 
conunitment,  to  set  aside  the  judgment  and 
award  a  new  trial  without  defendant's  con- 
sent, at  which  he  was  convicted  of  assault 
with  the  intent  to  kill,  and  sentenced  to 
a  term  of  two  years  in  the  penitentiary. 

In  Com.  V.  Pennsylvania  R.  Co.  41  Pa. 
Super.  Co.  29,  where  a  railroad  convicted 
of  maintaining  a  nuisance  was  sentenced  to 
build  a  crossing  in  a  particular  way,  and 
performed  the  sentence  as  specified,  it  was 
held  that  the  court  could  not  afterward 
amend  the  sentence  by  making  additional 
40  L.R.A,(N.S.) 


requirements,  upon  it  being  shown  that  the 
crossing  was  inadequate  and  improper. 

And  where  a  fine  has  been  imposed  and 
the  prisoner  taken  to  prison,  the  sentence 
is  then  in  execution  and  the  court  has  no 
power  to  recall  him  and  impose  a  larger 
fine.  Re  Habeas  Corpus,  6  Ohio  S.  &  C.  P. 
Dec.  671,  7  Ohio  N.  P.  604. 

In  People  v.  Meservey,  76  Mich.  223,  42 
N.  W.  1133,  and  People  v.  Kelley,  79  Mich. 
320,  44  N.  W.  616,  it  is  held  that  a  judge 
cannot  vacate  a  sentence  of  imprisonment 
in  the  state  prison  after  the  prisoner  has 
been  remanded  to  jail  to  await  its  execu- 
tion, and  increase  the  term  imposed,  be- 
cause the  prisoner  attempted  to  escape  from 
jail. 

But  in  Bradford  v.  People,  22  Colo.  167, 
43  Pac.  1013,  it  is  held  that  a  sentence  to 
the  penitentiary  commences  to  run  upon 
actual  confinement  therein,  so  that  the 
court  could  change  the  sentence  three  days 
after  it  was  pronounced,  though  defendant 
during  that  time  w^as  confined  in  the  county 
jail  to  prevent  his  escape. 

When  a  prisoner  has  been  sentenced  to  a 
reform  institution  as  being  under  a  certain 
age,  and  execution  of  the  sentence  has  been 
commenced,  the  court  has  no  jurisdiction 
to  vacate  its  judgment  and  resentence  the 
prisoner  to  the  penitentiary  upon  it  ap- 
pearing that  he  was  over  the  age  at  which 
he  could  be  sentenced  to  the  reform  insti- 
tution. Re  Jones,  36  Neb.  499,  63  N.  W. 
468;  Re  Mason,  8  Mich.  70. 

In  State  v.  Addy,  43  N.  J.  L.  113,  39 
Am.  Rep.  647,  which  was  a  conviction  for 
nuisance  by  obstructing  a  culvert,  where 
the  court  ordered  that  sentence  be  suspend- 
ed on  payment  of  costs  "so  long  as  defend- 
ant shall  keep  the  culvert  complained  of 
clear  and  unobstructed,  and  -shall  do  what- 
ever else  may  be  necessary  to  abate  the 
nuisance,"  and  defendant  did  pay  the  costs 
and  abate  the  nuisance  under  direction  of 
the  sheriff,  and  was  discharged,  it  was  held 
that  this  did  substantially  amount  to  a 
rendition  of  and  compliance  with  a  judg- 
ment on  conviction,  and  the  declaration 
that  sentence  was  suspended  was  contrary* 
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or  maintaining  a  liquor  nuisance  upon  cer- 
tain premiseSi  and  "from  ever  again  enga- 
ging in  the  keeping  or  selling  or  in  any  way 
maintaining"  such  nuisance,  or  from  ''ever 
keeping  at  said  place  or  on  said  premises 
any  intoxicating  liquors  for  sale."  An  ac- 
cusation was  filed  in  the  district  court  of 
Trego  county  charging  defendant  with  hay- 
ing violated  the  terms  of  the  injunction. 
The  charge  appears  to  have  been  presented 
to  the  probate  court  of  Trego  county,  and 
on  August  15th  the  judge  of  that  court  or- 
dered the  arrest  of  the  defendant,  and  that 
he  should  be  held  subject  to  the  further  or- 
der of  that  court.  The  clerk  of  the  district 
court  issued  a  writ  of  attachment,  and  the 
appellant  was  accordingly  arrested.  Later, 
he  came  into  the  district  court  with  his 
counsel,  and  a  trial  was  had  upon  the  ac- 
cusation filed  in  that  court,  which  resulted 
in  a  finding  that  he  was  guilty  of  violating 
the  order  of  injunction  and  of  contempt  of 
the  court.  At  first  the  court  announced  and 
entered  a  judgment  that  he  be  committed 
to  the  jail  of  the  county  for  three  months 
and  pay  a  fine  of  $100,  together  with  the 
costs  of  the  proceeding.  In  pursuance  of 
this  judgment  he  was  imprisoned  for  about 
twelve  hours,  and,  on  a  late  hour  of  the 
same  day,  he  was  brought  back  into  court 
by  its  order  and  another  judgment  was  ren* 
dered,  sentencing  him  to  imprisonment  in 
the  county  jail  for  a  period  of  six  months, 
instead  of  three  months,  as  first  adjudged. 
On  this  appeal  it  is  contended  that  the 
district  court  had  no  jurisdiction  to  try  ap- 
pellant, because  he  was  arrested  on  an  order 
of  the  probate  court.    Why  the  application 


for  an  order  of  arrest  was  made  to  the  pro- 
bate court  is  not  explained,  and  it  is  certain* 
that  that  court  had  no  authority  to  order 
the  arrest  or  to  make  any  ordar  in  the  pro- 
ceeding. The  act  of  the  probate  court  m 
making  the  invalid  order,  and  the  unwar- 
ranted arrest  of  appellant  under  it,  did  not 
deprive  the  district  court,  in  which  the  ac- 
cusation was  filed,  of  jurisdiction  to  deter- 
mine whether  appellant  had  violated  the- 
terms  of  the  injunction  previously  granted. 
While  an  arrest  of  one  charged  with  being 
guilty  of  contempt  of  court  is  provided  for,, 
it  is  not  an  essential  step  in  the  proceeding. 
It  is  important  that  the  accusation  shall, 
on  its  face,  show  facts  sufficient  to  consti- 
tute a  contempt;  that  the  accused  shall  have- 
reasonable  notice  of  the  proceeding,  and  a 
hearing  in  which  he  has  an  opportunity  to- 
make  any  explanation  or  defense  that  he 
may  have.  Here  there  was  an  accusation 
which  fully  stated  the  facts  constituting  the 
contempt;  there  was  notice  of  the  hearing, 
and  an  opportunity  for  appellant  to  defend^ 
of  which  he  availed  himself.  Besides,  there 
was  no  challenge  of  the  authority  of  the  dis- 
trict court  to  try  the  case.  No  complaint 
was  there  made  that  appellant  was  not  prop- 
erly brought  into  that  court,  nor  did  he 
make  any  objections  there  as  to  the  initia- 
tory steps  in  the  proceedings.  After  sub- 
mitting to  a  trial  without  objection  to  any 
of  the  preliminary  steps  in  the  case,  it  is  a 
little  late  to  complain  that  he  was  not 
brought  into  court  in  the  ordinary  way. 
Neither  an  improper  arrest  nor  the  absence 
of  any  arrest  would  be  ground  for  over- 
throwing a  judgment  rendered  upon  due  no- 


to  the  fact,  and  reserved  no  power  in  the 
court  afterward  to  order  that  defendant  be 
confined  in  the  county  jail  on  the  ground 
that  he  did  not  keep  the  culvert  clear. 

State  V.  Addy  is,  however,  distinguished 
in  State  v.  Crook,  116  N.  C.  760,  29  L.RA. 
260,  20  S.  £.  513,  in  which  it  was  held 
that,  where  judgment  was  suspended  on 
condition  that  defendant  pay  costs,  neither 
the  payment  of  part  of  tne  costs  nor  con- 
finement for  failure  to  pay  the  balance  con- 
stituted performance  of  part  of  the  sus- 
pended sentence,  and  defendant  might  there- 
after be  sentenced  to  imprisonment. 

However,  in  Smithey  v.  State,  93  Miss. 
257,  46  So.  410,  it  was  held  that  a  justice 
of  the  peace  who  imposed  a  fine  only,  when 
the  law  required  both  fine  and  imprison- 
ment, might  and  should  issue  an  alias 
capias  for  defendant,  and  impose  a  proper 
sentence,  although  the  fine  and  costs  had 
been  paid. 

In  Ex  parte  Sizelove,  158  Cal.  493,  111 
Pac  527,  it  was  held  that  under  a  proba- 
tion statute  givinff  the  court  power  to  re- 
voke or  modify  its  order,  the  court  had 
power  to  extend  the  probationary  period 
before  its  expiration. 
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And  Jobe  v.  State,  28  Ga.  235,  sustains 
the  right  of  a  court  to  increase  its  oral  sen- 
tence before  its  entry  on  the  minutes  of  the 
court,  from  a  fine  and  thirty  days'  im- 
prisonment to  the  same  fine  and  six  months*^ 
imprisonment,  after  an  escape  of  defend- 
ant, especially  where  the  defendant  had 
solicited  the  court  to  reconsider  its  sen- 
tence with  a  view  to  its  modification. 

As  to  the  power  of  an  appellate  court  to 
increase  the  commitment  sentence  of  a  pris- 
oner, it  was  held  In  Gipson  v.  State,  58 
Tex.  Crim.  Rep.  403,  126  S.  W.  267,  where 
a  jury  assessed  defendant's  punishment  at 
a  fine  and  imprisonment,  but  the  judgment 
of  the  court  embraced  only  a  fine  and  costs, 
that  it  could  be  reformed  by  the  appellate 
court  on  motion  of  the  state  to  conform  to 
the  verdict. 

But  in  Killman  v.  State,  63  Tex.  Crim. 
Rep.  612,  112  S.  W.  90,  where  it  appeared 
that  defendant  was  convicted  in  two  cases 
in  the  county  court,  but  that  in  entering 
the  judgment  the  clerk  failed  to  make  the 
punishment  assessed  cumulative,  it  was  held 
that  the  appellate  court  could  not,  on  mo- 
tion of  the  state,  amend  the  judgment  in 
this  respect.  £  L.  S. 


1912. 


STATE  T.  MEYER. 


93 


^ioe  and  after  a  hearing  wherein  full  op* 
portnnity  was  given  the  accused  to  explain 
4ind  defend. 

The  contention  that  the  evidence  was  in- 
sufficient to  sustain  .the  judgment  is  not 
good.  Appellant  was  enjoined  from  keeping 
intoxicating  liquors  on  the  premises  for  sale 
and  from  selling  such  liquors  there.  There 
was  testimony  that  two  barrels  of  whisky 
were  consigned  to  appellant,  which  were  re- 
-ceived  by  him  at  the  railway  station.  Testi- 
mony was  introduced  that  liquors  were  kept 
•at  the  hotel,  although  appellant  claimed 
that  they  were  kept  there  for  his  own  use. 
It  was  shown  that  a  guest  at  the  hotel  pur- 
•chased  a  pint  of  whisky  from  appellant  for 
which  75  cents  was  paid.  There  was  con- 
flicting testimony  offered  by  appellant;  but 
the  trial  court  accepted  as  true  that  which 
was  produced  by  the  state,  and  it  is  suffi- 
cient to  sustain  the  judgment.  When  ap- 
pellant kept  liquor  for  sale  in  the  hotel 
and  made  a  single  sale  of  it  in  that  place, 
be  violated  the  injunction  and  was  guilty 
-of  contempt. 

The  remaining  question  raised  on  the  ap- 
peal is  the  validity  of  the  action  of  the 
•court  in  modifying  the  judgment.  The  mod- 
ification was  made  during  the  term  in  which 
the  original  judgment  was  entered  and  on 
the  same  day.  The  reasons  which  led  the 
judge  to  change  and  increase  the  period  of 
imprisonment  are  not  shown.  The  statute 
provides  that  "any  person  violating  the 
-terms  of  any  injunction  granted  in  proceed- 
ings shall  be  punished  for  contempt  by  a 
^ne  of  not  less  than  one  hundred  nor  more 
Ihan  five  hundred  dollars,  and  by  imprison-, 
ment  in  the  county  jail  not  less  than  thirty 
days  nor  more  than  six  months,  in  the  dis- 
cretion of  the  court  or  judge  thereof."  Gen. 
-Stat.  1909,  §  4388. 

It  is. competent  for  the  court  to  modify  a 
judgment  in  either  a  civil  or  a  criminal  case, 
during  the  term  at  which  the  judgment  was 
rendered.  State  v.  Hughes,  36  Kan.  626,  57 
Am.  Rep.  195,  12  Pac.  28;  State  ex  rel. 
Minard  v.  Sowders,  42  Kan.  312,  22  Pac. 
425;  Re  Beck,  63  Kan.  57,  64  Pac.  971; 
Johnson  ▼.  Jones,  58  Kan.  745,  51  Pac.  224 ; 
-Chapman  v.  Western  Irrig.  Co.  75  Kan. 
765,  90  Pac  284. 

In  State  v.  Hughes,  supra,  it  was  decided 
that  "the  district  court  may,  until  the  term 
•ends,  revise,  correct,  or  increase  a  sentence 
which  it  has  imposed  upon  a  prisoner,  where 
the  original  sentence  has  not  been  executed 
or  put  into  operation."  Syl.  If  4.  Here  the 
judgment  first  rendered  had  been  executed 
in  part  before  the  attempted  modification 
was  made.  Appellant  had  been  imprisoned 
under  the  judgment,  and  had  undergone 
twelve  hours  of  the  punishment  imposed  by 
the  eoort,  before  the  judgment  was  changed 
40  L^R.A.(N.S.) 


and  the  term  of  imprisonment  doubled.  Was 
it  competent  for  the  court  to  change  the 
judgment  and  increase  the  penalty  at  that 
time?  The  trend  of  the  authorities  is  that 
the  power  of  the  court  to  revise  judgments 
of  conviction  extends  to  the  end  of  the  term 
if  execution  of  the  judgment  has  not  been 
begun,  but  that  the  power  is  exhausted 
when  the  judgment  is  executed  or  is  in 
process  of  execution. 

In  Brown  v.  Rice,  57  Me.  55,  57,  2  Am. 
Rep.  11,  the  defendant  was  found  guilty  and 
sentenced  to  serve  six  months  in  the  jail. 
Nineteen  days  after  he  was  imprisoned  un- 
der the  judgment,  he  was  brought  from  the 
jail,  and  the  court  undertook  to  revoke  the 
judgment  and  to  sentence  him  to  the  state's 
prison  for  a  term  of  three  years.  The  last 
and  longer  sentence  was  within  the  limit 
fixed  by  law  for  offenses  of  which  he  was 
convicted.  It  was  held  that  the  court  could 
not,  at  that  time,  revise  and  increase  the 
sentence,,  and  that  the  first  sentence  was 
legal  and  binding,  notwithstanding  the  at- 
tempt of  the  court  to  revoke  it.  After  cit- 
ing certain  cases  which  authorized  amend- 
ments during  the  term  so  long  as  the  judg- 
ments remained  unexecuted,  the  court  re- 
marked: "These  cases  certainly  are  as 
strong  for  the  respondent  as  any.  that  can 
be  found,  and  recognize  the  right  of  the 
court  to  go  so  far,  at  least,  as  we  can  find 
either  reason  or  authority  for  going.  But 
they  stop  at  the  ~  point  of  execution,  and 
clearly  express  or  imply  that  after  execu- 
tion or  warrant  issued  and  executed,  this 
power  of  summarily  changing  the  record  or 
judgment  or  sentence  is  at  an  end." 

In  Michigan  a  defendant  was  convicted  of 
burglary  and  sentenced  to  imprisonment  for 
five  years.  On  the  next  day  the  court 
learned  that  he  had  made  an  unsuccessful 
attempt  to  escape  from  the  prison  to  which 
he  was  committed.  He  was  brought  back 
into  the  court  and  resentenced  to  a  term  of 
ten  years.  It  was  held  that  the  sentence 
having  gone  into  effect,  and  that  one  day  of 
the  imprisonment  under  the  sentence  having 
been  served,  the  court  was  without  author- 
ity to  make  the  change.  The  second  sen- 
tence was  set  aside  and  the  original  one  en- 
forced. People  V.  Meservey,  76  Mich.  223, 
42  N.  W.  1133. 

In  People  ex  rel.  Manyx  v.  Whitson,  74 
111.  20,  it  was  held  that  "where  a  defendant 
in  a  criminal  case  has  suffered  punishment 
according  to  a  legal  sentence,  a  second  judg- 
ment in  the  same  case,  even  if  rendered  at 
the  same  term  of  court,  is  void."    Syl.  ^  3. 

In  State  v.  Cannon,  11  Or.  312,  314,  2 
Pac.  191,  192,  it  was  held  that  "where  a 
sentence  has  been  passed  upon  a  defendant, 
and  the  judgment  has  gone  into  effect  by 
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commitment  of  the  defendant  under  it,  the 
court  haa  done  all  that  it  had  the  legal 
power  to  do  under  the  proceedings  in  that 
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case. 

Other  cases  of  similar  import  are:  Re 
Jones,  35  Neb.  409,  53  N.  W.  468;  State  v. 
Warren,  92  N.  0.  825;  Com.  v.  Weymouth, 
2  Allen,  144,  79  Am.  Dec.  776;  Ex  parte 
Lange,  18  Wall  163,  21  L.  ed.  872;  Lee  v. 
State,  32  Ohio  St.  113,  3  Am.  Grim.  Rep. 
376;  State  v.  Dougherty,  70  Iowa,  439,  30 
N.  W,  685;  Eisner  v.  Shrigley,  80  Iowa,  30, 
45  N.  W.  393;  People  v.  Kelley,  79  Mich. 
320,  44  N.  W.  615.    See  also  12  Cyc.  783. 

The  decision  of  this  case  does  not  require 
that  we  extend  the  rule  as  far  as  is  done  in 
some  of  the  cited  cases.  We  need  not  de- 
termine the  effect  of  a  modification  which 
remitted  a  part  of  the  penalty  or  shortened 
the  term  of  imprisonment  at  the  instance 
of  the  defendant,  nor  where  the  first  judg- 
ment was  outside  of  the  statute,  or  not 
within  the  power  of  the  court  to  impose. 
In  this  case  the  court  had  the  authority  and 
discretion  to  impose  the  penalty  first  ad- 
judged. The  judgment  was  in  process  of 
execution,  and  the  defendant  had  undergone 
a  part  of  the  punishment  before  the  at- 
tempted change  of  the  judgment.  After 
punishment  had  been  inflicted  under  that 
judgment,  the  court  was  powerless  to  recall 
the  defendant  and  to  resentence  him  to  a 
longer  term. 

The  Second  judgment,  which  is  a  nullity, 
is  set  aside.  The  first  judgment  was  not 
affected  by  the  subsequent  action  of  the 
court,  and  it  is  affirmed  and  will  be  en- 
forced. 
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VILLAGE    OF    BARNESVILLE,    Plff.    in 

Err., 

V. 

JOSIAH  P.  WARD. 
(85  Ohio  St.  1,  96  N.  E.  937.) 

Highway  —  park  strips  —  validity. 

1.  Where  a  street  is  sufficiently  wide  that 
enough  will  remain  unobstructed  for  the 
purpose   of   public   travel,   a   municipality 

Head  notes  by  the  Coubt. 


may  maintain,  or  permit  to  be  maintained, 
park  strips  between  the  curbing  of  the 
paved  street  and  the  pavement  of  the  side- 
walk, in  which  strip  grass,  flowers,  and 
trees  may  be  grown  for  the  purpose  of 
beautifying  and  ornamenting  the  streets  of 
the  city  and  contributing  to  the  pleasure 
and  comfort  of  its  citizens,  and  may  by 
proper  barriers  prevent  travel  thereon.  • 

Same  —  nuisance  —  flowers  and  bar- 
riers. 

2.  The  trees,  grass,  and  flowers  growing 
thereon,  and  proper  barriers  placed  around 
the  same  to  protect  them,  are  not  obstruc- 
tions .or  nuisances  within  the  meaning  of 
the  statute  requiring  the  city  council  to 
keep  the  streets  of  a  municipality  open,  in 
repair,  and  free  from  nuisance. 

Same  —  unsafe  barriers. 

3.  A  city  may  not  maintain,  or  permit  to 
be  maintained,  a  fence,  wire,  or  other  bar- 
rier around  such  a  park  strips  dangerous  to 
the  life  or  safety  of  any  travelet*  who  un- 
dertakes to  pass^  over  the  same,  and,  if  a 
pedestrian  in  tiie  exercise  of  due  care  for 
his  own  safety  is  injured  by  reason  of  the 
dangerous  condition  of  such  barrier,  the 
municipality  is  liable  in  damages  for  such 
injury,  if  it  knew,  or  in  the  exercise  of 
ordinary  care  ought  to  have  known,  the 
dangerous  condition  thereof. 

(October  31,  1911.) 

ERROR  to  the  Circuit  Court  for  Belmont 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  sus- 
tained by  plaintiff  in  tripping  and  falling 
over  a  wire  in  the  street.     Affirmed. 

Statement  by  Donahue,  J.: 

Josiah  P.  Ward  brought  a  civil  action 
against  the  village  of  Barnesville  in  the 
common  pleas  'court  of  Belmont  county, 
praying  damages  in  the  sum  of  $10,000  for 
personal  injuries  sustained  by  him  in  trip- 
ping and  falling  over  a  wire  placed  between 
the  paved  sidewalk  and  the  curb  on  the 
east  side  of  Arch  street,  south  of  Walnut 
street,  in  said  village.  In  his  petition  he 
averred  that  this  wire  was  supported  upon 
posts  or  stakes  about  2  feet  high  and  18 
inches  apart  at  each  end,  and  about  30  feet 
from  end  to  end ;  that  the  wire  was  stretched 
around  these  stakes  and  was  permitted  to 


Note, '^  Liability  for  injury  hy  defect 
or  ohstruction  in  apace  hetweeti  aide- 
toalk  and  carriage  way. 

Other  cases  on  the  present  question  will 
be  found  at  pages  592,  593,  and  597  of  the 
note  to  Elam  v.  Mt.  Sterling,  20  L.R.A. 
(N.S.)  513,  covering  the  general  subject 
of  municipal  liability  for  defects  in  streets. 

The  liability  of  county,  town,  or  mu- 
nicipality for  obstructions  outside  of  trav- 
40  L.R.A.(N.S.) 


eled  portion  of  highway  is  discussed  in  the 
note  to  Blankenship  v.  King  County,  post, 
182.  The  following  notes  may  also  be  con- 
sulted with  profit:  Liability  of  municipali- 
ty for  injuries  by  trees.  Dyer  v.  Danbury,  39* 
L.R.A.(N.S.)  405;  Duty  toward  children 
as  to  obstructions  or  defects  in  street. 
Townley  v.  Huntington,  34  L.R.A.(N.S.) 
118. 

On  the  ground  that  a  pedestrian  bad  no 
right  to  cross  a  grass  plot^  and  that  the 
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sag  in  the  middle  so  that  it  was  about  8 
inches  high  at  the  place  where  he  was  in- 
jured; that  this  obstruction  had  been  con- 
tinued there  for  many  weeks  prior  to  Decem- 
ber 10,  1908;  that  the  same  was  dangerous 
and  likely  to  injure  pedestrians  lawfully 
going  upon  said  street,  all  of  which  the  de- 
fendant village  well  knew,  or  in  the  exer- 
cise of  ordinary  care  ought  to  have  known; 
that  plaintiff  had  no  notice  or  knowledge 
of  such  dangerous  condition;  and  that  in 
the  night  season  of  December  10, 1908,  while 
he  was  carefully  walking  on  said  street,  he 
was  tripped  by  said  wires,  and  violently 
thrown  upon  the  curb  and  pavement,  sus- 
taining severe  injuries,  for  which  he  asks 
damages. 
The  village  for  its  answer  admits  it  is  a 


municipal  corporation,  admits  that  Arch 
street  is  a -public  street  of  said  village  fre- 
quently traveled  and  used  as  such  by  the 
public  generally,  and  improved  by  paved 
sidewalks,  curbing,  and  street  paving,  and 
denies  every  other  allegation  of  the  peti- 
tion. For  a  second  defense  it  denies  plain- 
tiff was  injured  in  the  manner  alleged  in  the 
petition,  and  avers  that  if  he  was  injured  in 
any  manner  or  form  whatever,  that  his  own 
negligence  and  want  of  care  contributed  to 
that  injury.  The  defendant  for  a  third  de- 
fense avers  that  that  portion  of  the  street 
around  which  this  wire  was  stretched  was 
a  grass  plat  between  the  paved  sidewalk 
and  the  curb  of  the  street;  that  the  defend- 
ant village  adopted,  established,  permitted, 
and  maintained  a  plan  and  system  of  leav- 


wire  was  strung  around  such  a  place  for 
the  very  purpose  of  keeping  people  off  from 
it,  it  was  held  in  McCurdy  v.  Newark,  10 
Ohio  N.  P.  N.  S.  526,  that  a  municipality 
was  not  responsible  to  a  pedestrian  for  in- 
juries sustained  while  attempting  to  cross 
the  space  between  sidewalk  and  curb,  by 
falling  over  a  wire  stretched  a  few  'inches 
from  the  ground  to  protect  the  grass.  This 
case,  however,  is  overruled  by  Babnesville 
V.  Wakd. 

So,  on  the  theory  that  when  a  city  has 
rightfully  set  apart  and  improved  a  part 
of  a  street  for  a  boulevard,  it  is  not  bound 
to  use  due  care  to  keep  such  part  free  from 
all  obvious  obstructions  which  are  neces- 
sarily incidental  to  its  use  as  a  boulevard, 
although  they  may  endanger  the  safety  of 
travelers  thereon,  where  one,  while  attempt- 
ing to  cross  the  street  diagonally  at  the  cor- 
ner of  two  streets,  was  thrown  to  the 
prround  by  a  supporting  wire  stretched  along 
the  boulevard  from  a  tree  to  a  stake  in  the 
ground,  whereby  she  was  injured,  the  ques- 
tion of  the  city's  negligence  and  that  of 
the  injured  person  was  held  rightfully  sub- 
mitted to  the  jury.  McDonald  v.  St.  Paul, 
82  Minn.  308,  83  Am.  St  Rep.  428,  84  N. 
W.  1022.  In  the  above  case  the  court  said 
that  if  the  accident  had  occurred  on  the 
boulevard  between  the  block  lines,  instead 
of  at  the  street  corner,  the  case  would  not 
be  so  clearly  one  for  the  jury.  And  in  a 
separate  opinion  Mr.  Justice  Collins  ob- 
served that  if  this  accident  had  occurred 
anywhere  upon  the  boulevard  except  at  the 
comer,  there  could  have  been  no  recovery. 

So,  in  Doughertv  v.  Horseheads,  159  N. 
Y.  154,  53  N.  E.'799,  a  city  is  held  not 
liable  for  injury  caused  by  a  cutter  col- 
liding with  a  snow-covered  stone  used  to 
protect  a  grass  plot  and  a  tree  at  a  private 
driveway. 

But,  on  the  principle  that  the  space  be- 
tween the  sidewalk  and  curb  is  a  portion 
of  the  street  or  sidewalk  which  a  munici- 
pality is  bound  to  keep  in  a  reasonably  safe 
condition  for  pedestrians  and  other  trav- 
elers, a  city  was  held  liable  for  personal 
injuries  caused  by  falling  over  a  stone  curb 
used  as  stepping-stone,  placed  within  curb 
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on  the  banquette  by  paving  contractors 
(McCormack  v.  Robin,  126  La.  694,  139 
Am.  St.  Rep.  549,  52  So.  779)  ;  by  falling 
over  water  box  (Aston  v.  Newton,  134 
Mass.  607,  45  Am.  Rep.  347 ) ;  by  fall  of  one 
of  pile  of  beer  kegs  negligently  stacked  at 
intersection  of  two  streets  by  hotel  keeper 
(Havre  de  Grace  v.  Fletcher,  112  Md.  562, 
77  Atl.  114) ;  by  stepping  upon  grade  stake 
left  in  curb  long  after  its  necessary  use  and 
purpose  had  been  accomplished  (Jones  v. 
Deering,  94  Me.  165,  47  Atl.  140)  ;  by  buggy 
striking  post  at  intersection  of  two  roads 
(Phelps  V.  Mankato,  23  Minn.  276);  by 
falling  over  pile  of  stones  placed  between 
sidewalk  and  curb,  such  an  obstacle  being 
not  one  that  a  traveler  would  expect  to  en- 
counter (Fockler  v.  Kansas  City,  94  Mo» 
App.  464,  68  S.  W.  363) ;  by  stepping  upon 
a  metal  covering  of  a  water  meter  negli- 
gently constructed  by  city,  while  looking  for 
a  lost  article  (Riley  v.  Kansas  Citv,  161 
Mo.  App.  290,  143  S.  W.  541);  by  "defect 
in  space  between  sidewalk  and  curb  (Coffey 
V.  Carthage,  200  Mo.  616,  98  S.  W.  562) ; 
by  stepping  upon  the  cover  of  a  catch-basin 
in  the  curbing,  but  extending  into  the  side- 
walk space  (Colton  v.  Kansas  City,  162  Mo. 
App.  429,  145  S.  W.  494)  ;  by  falling  into 
an  excavation  in  the  margin  of  an  alley 
(Niblett  V.  Nashville,  12  Heisk.  684,  27 
Am.  Rep.  755);  by  tripping  over  a  water 
pipe  projecting  4  inches  above  the  surface 
between  the  flagstone  and  curb,  which  had 
existed  in  that  condition  for  nine  months 
(Archer  v.  Mt.  Vernon,  57  App.  Div,  32,  67 
N.  Y.  Supp.  1040) ;  by  falling  into  trench 
dug  in  such  space  by  lot  owner  (Townley 
V.  Huntington,  68  W.  Va.  574,  34  L.R.A. 
'(N.S.)  118,  70  S.  E.  368). 

So,  where  a  boy  ran  across  the  street 
against  a  wire  about  4  feet  from  the  ground,, 
stretched  along  the  outer  edge  of  the  side- 
walk between  two  telegrapn  poles,  and 
intended  to  serve  no  public  purpose,  where- 
by he  was  injured,  the  city  was  held  liable. 
Augusta  V.  Tharpe,  113  Ga.  152,  38  S.  E. 
389.  It  seems,  however,  in  the  above  case, 
that  the  sidewalk  extended  right  up  to  the 
curb. 

But,  although  towns  and  cities  are  bound 
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ing  a  strip  of  ground  between  the  outside 
of  the  paved  portion  of  the  sidewalks  and 
the  inside  of  the  curb  of  said  paved  street, 
on  which  to  maintain  grass  plats  and  shade 
trees,  in  order  to  beautify,  ornament,  and 
add  to  the  cleanliness  and  healthfulness  of 
said  streets,  and,  in  accordance  with  said 
plan  and  system,  trees  were  permitted  to 


be  placed  and  grow  upon  said  strip  of 
ground,  and  grass  was  sown  thereon,  or 
the  same  was  sodded;  that  passageways 
were  made  over  and  across  said  strip  of 
ground  leading  from  the  paved  part  of  the 
sidewalk  to  the  curb,  over  which  pedestrians 
could  pass  when  wishing  to  cross  to  the  op- 
posite side  of  the  street;  and  that  said  strip 


to  exercise  ordinary  care  to  keep  the  part 
of  the  street  between  the  carriage  way  and 
sidewalk  in  such  a  state  of  repair  that 
pedestrians  may  cross  any  part  thereof  with 
a  reasonable  degree  of  safety,  where  a  per- 
son attempted  to  cross  the  street  and  was 
injured  by  stumbling  over  the  iron  grating 
covering  a  drain  near  the  sidewalk,  it  was 
held  in  Raymond  v.  Lowell,  6  Cush.  526,  63 
Am.  Dec.  57,  that  his  negligence  in  crossing 
at  this  particular  spot,  when  he  could  have 
crossed  any  other  part  of  the  street  in  that 
vicinity  in  safety,  precluded  recovery. 

Generally,  such  things  as  stepping-stones, 
hitching  posts,  hydrants,  and  telegraph 
posts  properly  placed  between  the  sidewalk 
and  curb,  are  regarded  not  as  unlawful  ob- 
structions, but,  by  immemorial  custom  and 
usage,  as  being  necessary  to  the  health,  con- 
venience, protection,  and  enjoyment  of  the 
inhabitants  of  the  city. 

So,  whether  a  marble  stepping-stone  be- 
tween the  sidewalk  and  traveled  part  of  the 
highway  is  such  a  nuisance  within  the  lim- 
its of  the  highway,  as  to  render  its  owner 
liable  to  a  person  injured  by  collision  there- 
with, is  a  question  of  fact  determinable  by 
its  character,  location,  and  effect.  Nutter 
V.  Pearl,  71  N.  H.  247,  51  Atl.  897. 

Hitching  posts  or  stepping  blocks  in  pub- 
lic streets  as  unlawful  obstructions  or  nui- 
sances is  the  subject  of  a  note  to  Lacey  v. 
Oskaloosa,  31  L.R.A.(N.S.)   853. 

So,  where  one  driving  along  the  street 
was  injured  by  his  buggy  striking  against 
a  post  2  feet  in  height,  surrounded  by  weeds 
and  placed  at  the  corner  of  two  streets  to 
prevent  wagons  running  against  shade  trees, 
it  was  held  a  question  of  fact  for  the  jury 
whether  the  city  was  guilty  of  negligence  in 
maintaining  the  post,  and  it  could  not  be 
affirmed  that,  as  matter  of  law,  the  city  was 
guilty  of  negligence  in  permitting  such  an 
obstruction.  Wellington  v.  Gregson,  31  Kan. 
99,  47  Am.  Rep.  482,  1  Pac.  253. 

And  where  a  pedestrian  was  injured  by 
stepping  into  a  hitching  post  hole  in  the 
grass  plot  between  the  sidewalk  and  curb, 
the  lot  owner  was  held  liable  in  Harrison 
V.  New  York  Bay  Cemetery,  77  N.  J.  L.  514, 
73  Atl.  546,  under  the  rule  that  if  an  abut^ 
ting  owner,  for  his  own  convenience,  places 
an  object  in  the  public  highway,  his  fail- 
ure to  use  reasonable  care  that  the  high- 
way be  not  thereby  rendered  unsafe  makes 
him  liable  in  damages  to  users  of  the  high- 
way, for  injuries  resulting  from  such  neg- 
lect. 

But  where  a  person  fell  into  a  pit  some 
distance  from  the  sidewalk  toward  the  road, 
which  was  left  open  and  unguarded  by  a 
town,  and  which  he  knew  existed,  the  town 
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was  held  not  liable,  on  the  ground  that  his 
negligence  contributed  to  the  injury.  Walk- 
er V.  Reidsville,  96  N.  C.  382,  2  S.  E.  74. 
In  the  above  case  the  court  observed,  how- 
ever, that  if  the  injured  party,  though  not 
entirely  free  from  fault,  could  not,  by  ordi- 
nary care  and  prudence,  have  avoided  the 
danger,  he  might  recover  damages. 

And  where  a  telegraph  company  placed 
a  telegraph  post  between  the  sidewalk  and 
the  traveled  part  of  the  way,  a  place  pre- 
scribed by  selectmen  of  the  town  under 
statute,  the  town,  in  Young  v.  Yarmouth,  9 
Gray,  386,  was  held  not  liable  to  a  traveler 
for  damages  occasioned  by  being  thrown 
from  his  carriage  against  such  post 

So,  where  a  traveler  whose  horse  became 
frightened  and  unmanageable  was  injured 
by  colliding  with  an  iron  hydrant  erected 
by  the  city  in  the  curb,  about  8  inches  in 
diameter  and  2^  feet  high,  with  a  nozzle 
about  6  inches  from  the  top  projecting  over 
the  gutter  about  4  inches,  it  was  held  in 
Ring  V.  Cohoes,  77  N.  Y.  83,  23  Am.  Rep. 
574,  that  the  liability  of  the  city  rested  not 
upon  the  hydrant,  which  was  properly  lo- 
cated, but  upon  an  obstruction  in  the  street 
caused  by  a  heap  of  ashes. 

But  wherb  a  hydrant  stands  in  the  curb- 
ing so  that  a  projecting  nut  strikes  the 
wheel  of  a  carriage  passing  close  to  the 
curb,  it  is,  in  St.  Germain  v.  Fall  River, 
177  Mass.  550,  59  N.  E.  447,  held  a  defect 
for  which  the  city  is  liable,  where  a  person 
was  injured  thereby;  and  the  fact  that  he 
knew  of  the  hydrant  will  not  preclude  recov- 
ery. 

So,  where  a  horse  shied,  and  the  driver's 
leg  was  broken  b^  coming  in  contact  with 
a  hydrant,  the  city  was,  in  Burnes  v.  St. 
Joseph,  91  Mo.  App.  489,  held  liable;  and 
the  fact  that  the  driver  knew  of  such  obsta- 
cle was  of  no  consequence  when  it  was  ;so 
dark  that  he  could  not  see  it. 

Where  lumber  was  piled  between  the  side- 
walk and  traveled  portion  of  a  road,  ex- 
tending to  but  not  projecting  over  the  road, 
the  city  was  held  not  liable  in  McArthur  v. 
Saginaw,  58  Mich.  357,  55  Am.  Rep.  687, 
25  N.  W.  313,  where  a  horse  ran  the  buggy 
against  the  pile,  throwing  out  and  killing 
the  occupant.  In  the  above  case  the  court 
held  that  the  statute  for  collection  of  dam- 
ages sustained  by  reason  of  defective  high- 
ways or  streets  was  confined  to  such  de- 
fects as  arose  from  want  of  repair,  but  did 
not  apply  to  objects  or  material,  such  as 
a  lumber  pile,  forming  no  part  of  the 
streets,  and  not  affecting  their  condition 
as  ways  properly  kept  in  repair. 

J    D.  C. 
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of  ground,  by  reason  of  the  grass  and  shade 
trees  thereon  growing,  indicated  to  pedes- 
trians that  it  was  not  to  be  used  as  a  part 
of  the  sidewalk,  and  was  not  intended  to  be 
traveled  or  crossed  by  pedestrians.  It  is 
also  averred  that  the  plaintiff  knew,  or  ought 
to  have  known,  before,  and  at  the  time  of 
his  injury,  that  such  strip  of  ground  was 
not  to  be  used  for  the  purpose  for  which  he 
attempted  to  use  it;  that  there  was  no  occa- 
sion or  necessity  for  his  attempting  to  so 
use  it;  and  in  doing  so  he  assumed  all  risk 
and  hazard  of  danger.  Defendant  denies 
that  it  was  charged  with  any  duty  or  obliga- 
gation  to  keep  that  portion  of  the  strip  of 
ground  occupied  by  trees  and  grass  plats, 
and  located  between  the  regular  passage- 
ways leadiiig  from  the  portion  oif  the  side- 
walk to  the  curb  of  the  street,  open  for 
travel,  in  repair,  and  free  from  obstructions. 
For  a  fourth  defense  defendant  avers  that 
the  plaintiff  attempted  to  pass  from  the 
paved  portion  of  the  sidewalk  over  and 
across  said  strip  of  ground  and  grass  plat  or 
lawn,  to  the  curb  of  the  street,  without  ne- 
cessity, and  for  his  own  pleasure  and  conven- 
ience departed  from  said  paved  portion  of 
the  sidewalk,  passageway,  and  street  cross- 
ings, upon  which  he  would  have  avoided  in- 
jury. 

The  plaintiff  replied  denying  the  aver- 
ments of  the  second,  third,  and  fourth  de- 
fense. 

Upon  the  issue  so  joined,  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff. 
A  motion  for  new  trial  was  overruled  and 
judgment  rendered  upon  the  verdict,  which 
judgment  was  affirmed  by  the  circuit  court. 
The  plaintiff  in  error  now  seeks  the  reversal 
of  the  judgment  of  the  conunon  pleas  court 
and  the  reversal  of  the  judgment  of  the 
circuit  court  affirming  the  same. 

Messrs.  Smith  &  Howard  and  J.  C. 
Tallman,  for  plaintiff  in  error: 

Plaintiff  must  or  at  least  ought  to  have 
had  full  knowledge  of  the  situation  and 
condition  of  the -streets,  the  system  of  park 
strips,  their  passageways,  their  reservation 
for  travel,  and  of  any  wire  or  other  protec- 
tion erected  to  guard  these  public  improve- 
ments. 

Korwalk  ▼.  Tuttle,  73  Ohio  St.  242,  76  N. 
E.  617;  Schaefler  v.  Sandusky,  33  Ohio  St. 
246,  31  Am.  Rep.  533;  Akron  v.  Keister,  6 
Oldo  0.  C.  N.  S.  603,  27  Ohio  C.  C.  809; 
Bond  Hill  v.  Atkinson,  16  Ohio  C.  C.  470,  9 
Ohio  C.  D.  185;  Cincinnati  v.  Taylor,  19 
Ohio  C.  C.  737,  10  Ohio  C.  D.  677. 

It  is  reasonable  to  maintain  park  strips 
between  the   sidewalks   and   the  paved   or 
macadamized   part  of  the  street,   reserved  | 
from  travel  and  planted  with  grass  and  trees. 
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Fockler  v.  Kansas  City,  94  Mo.  App.  464; 
68  S.  W.  363. 

A  pedestrian  may  not  cross  a  part  of  the 
street  properly  reserved  from  travel  just  as 
he  pleases,  especially  where  there  are  pas- 
sageways provided  through  the  reserved 
part. 

Dayton  v.  Taylor,  62  Ohio  St.  11,  56  N. 
E.  480;  Baltimore  &  O.  R.  Co.  v.  Wheeling, 
P.  &  C.  Transp.  Co.  32  Ohio  St.  116; 
Groveport  v.  Bradfield,  2  Ohio  C.  C.  145,  1 
Ohio  C.  D.  411;  McCurdy  v.  Newark,  10 
Ohio  N.  P.  N.  S.  526;  Raymond  v.  Lowell, 
6  Cush.  524,  53  Am.  Dec.  61 ;  Wellington  v. 
Gregson,  31  Kan.  99,  47  Am.  Rep.  482,  1 
Pac.  253;  Fockler  v.  Kansas  City,  94  Mo. 
App.  464,  68  S.  W.  363 ;  Keith  v.  Worcester 
&  B.  yalley  Street  R.  Co.  196  Mass.  478, 
14  L.R.A.(N.S.)  648,  82  N.  E.  680;  Louis- 
ville V.  Johnson,  24  Ky.  L.  Rep.  685,  69  S. 
W.  803;  Larsen  v.  Sebro-Woolley,  49  Wash. 
134,  94  Pac.  938 ;  Bell  v.  Clarion,  113  Iowa, 
126,  84  N.  .W.  962 ;  Alline  v.  Le  Mars,  71 
Iowa,  654,  33  N.  W.  160;. Collins  v.  Dodge, 
37  Minn.  503,  35  N.  W.  368;  Cincinnati  v. 
Fleischer,  63  Ohio  St.  229,  58  N.  E.  568. 

Messrs.  Albert  W.  Kennon  and  Newell 
K.  Kennon,  fof  defendant  in  error: 

Defendant  is  liable  for  injuries  from 
dangerous  obstructions  on  the  sidewalk. 

Fockler  v.  Kansas  City,  94  Mo.  App.  464, 

68  S.  W.  363;  Augusta  v.  Tharpe,  113  Ga. 
152,  38  S.  E.  392 ;  Glasgow  v.  Gillenwaters, 
113  Ky.  140,  67  S.  W.  382;  Olathe  v.  Mizee, 
48  Kan.  435,  30  Am.  St.  Rep.  308,  29  Pac. 
754;  Baker  v.  Grand  Rapids,  111  Mich.  447, 

69  N.  W.  740;  Brusso  v.  Buffalo,  90  N.  Y. 
681. 

.  Donahue,  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  by  the  record  in 
this  case  is  in  some  respects  a  novel  one  in 
Ohio.  There  seems  to  be  neither  a  statute 
nor  adjudicated  case  dispositive  of  some  of 
the  propositions  urged  by  the  plaintiff  in 
error  in  its  defense  to  plaintiff's  suit. 

It  is  undoubtedly  the  common  practice 
in  this  state,  and  it  would  seem  to  be  prac- 
tically the  universal  interpretation  of  the 
law,  that,  where  a  street  is  sufficiently 
wide  that  enough  will  remain  unobstructed 
to  meet  the  needs  of  public  travel,  a  munic- 
ipality may  maintain,  or  permit  to  be  main- 
tained, park  strips  between  the  curbing  and 
the  paved  street  and  the  pavement  of  the 
sidewalk,  in  which  strip  grass,  flowers,  and 
trees  may  be  grown,  for  the  purpose  of  beau- 
tifying and  ornamenting  the  streets  of  the 
city  and  contributing  to  the  pleasure  and 
comfort  of  its  citizens,  and  may,  if  it  be 
deemed  necessary,  construct,  or  permit  to  be 
constructed,  proper  barriers  around  the 
same  to  prevent  travel  thereon,  and  such 
trees,  grass,  and  flowers  growing  upon  such 
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park  strip,  and  the  proper  barriers  placed 
around  the  same  to  protect  them,  are  not 
obstructions  or  nuisances  within  the  mean- 
ing of  the  statute  requiring  the  city  coun- 
cil to  keep  the  streets  of  a  municipality  in 
repair,  open  for  travel,  and  free  from  nui- 
sances. 

This  construction  of  the  law  would  not 
authorize  a  municipality  to  maintain,  or 
permit  to  be  maintained,  a  fence,  wire,  or 
other  barrier  around  such  park  strip  in 
such  condition  as  to  become  dangerous  to 
the  life  or  the  safety  of  any  traveler  who 
undertakes  to  pass  over  the  same,  and,  if  a 
pedestrian  in  the  exercise  of  due  care  for 
his  own  safety  is  injured  by  reason  of  the 
dangerous  or  defective  condition  of  the  bar- 
rier, the  municipality  is  liable  in  damages 
for  such  injury,  if  it  be  shown  that  it  knew, 
or  in  the  exercise  of  ordinary  care  should 
have  known,  the  dangerous  condition  there- 
of. The  plaintiff  in  error  contends  that  the 
trial  court  erred  in  refusing  to  give  its  first 
and  second  special  requests.  These  requests 
were  predicated  upon  the  assumption  that, 
no  matter  if  the  wires  placed  around  this 
strip  of  ground  were  so  placed  as  to  be 
dangerous,  the*  plaintiff,  in  going  upon  this 
strip,  was  negligent,  and  assumed  all  the 
risk  of  injury  by  reason  thereof;  and  the 
court  very  properly  refused  to  give  the 
same. 

That  the  plaintiff  attempted  to  cross  this 
park  strip  at  a  point  other  than  where  the 
passageways  were  provided  was  not  negli- 
gence per  86.  Whether  he  was  negligent  in 
so  doing  under  all  the  circumstances  of  the 
case  was  a  proper  question  for  the  jury. 
It  is  claimed  on  behalf  of  this  plaintiff  that, 
in  passing  along  the  pavement,  he  saw  di- 
rectly ahead  of  him  a  quantity  of  ice  that 
had  accumulated  there,  and  that,  in  order 
to  avoid  this  ice,  he  attempted  to  cross  to 
the  other  side  of  the  street  at  a  place  where 
no  passageway  across  this  park  strip  had 
been  provided  for  that  purpose,  but  tliat  he 
had  no  knowledge  whatever  of  the  existence 
of  this  wire  at  this  point,  and  that  the  strip 
was  so  narrow,  being  only  about  18  inches 
wide,  that  it  could  be  easily  covered  by  one 
step  of  a  pedestrian,  and  therefore  not  like- 
ly to  need  such  protection,  and  the  pedes- 
trian would  not  naturally  expect  to  find 
such  obstruction  there;  that  two  stakes 
were  driven  at  each  end  of  the  strip  18 
inches  apart  and  30  feet  from  end  to  end; 
that  a  small  wire  had  been  placed  around 
the  top  of  these  stakes,  and  had  been  per- 
mited  to  sag  in  the  middle,  so  that  at  the 
point  plaintiff  attempted  to  cross  it  was 
not  more  than  10  or  12  inches  high;  that 
the  place  was  not  lighted  by  any  street 
lamp,  and  the  night  was  so  dark  that  a  pe- 
destrian in  the  exercise  of  due  care  for 
40  L.R.A.(N.S.) 


his  own  safety  could  not  see  this  wire  or 
protect  himself  from  injury  therefrom,  and 
that  therefore  this  wire,  so  placed  and  per- 
mitted to  remain,  was  a  dangerous  nuisance 
and  likely  to  produce  just  such  an  injury 
to  a  pedestrian  exercising  due  care  for  his 
own  safety  as  the  plaintiff  sustained.  There 
is  evidence  in  this  record  in  support  of 
these  facts,  upon  which  plaintiff  rests  his 
right  to  recover  in  this  action. 

The  fact  that  a  municipality  may  main- 
tain, or  permit  to  be  maintained,  a  barrier 
around  such  strips  to  prevent  pedestrians 
from  going  thereon,  does  not  authorize  the 
maintenance  of  such  a  dangerous  construc- 
tion as  would  be  a  menace  to  the  life  or 
safety  of  a  pedestrian  exercising  due  care 
for  his  own  safety,  in  an  attempt  to  cross 
over  the  same. 

If  the  jury  found  from  the  evidence  that 
this  wire  was  in  the  condition  described  by 
some  of  the  witnesses,  then  it  could  rights 
ly  find  that  it  was  not  a  barrier  to  prevent, 
but  rather  a  device  to  trip  and  punish,  any- 
one who  would  attempt  to  cross  this  strip 
in  the  night  season.  That  a  pedestrian  has 
not  sufiicient  civic  pride  to  refrain  from  go- 
ing upon  or  passing  over  this  strip  does  not 
justify  the  placing  of  a  nuisance  there  that 
might  probably  cause  his  death  or  do  him 
great  bodily  harm  if  he  should  attempt  to 
do  so,  and  the  pedestrian  could  not  be  held 
to  have  assumed  the  risk  of  injuiy  from 
such  a  device,  if  it  be  shown  that  he  had  no 
knowledge  of  its  existence,  and  could  not  in 
the  exercise  of  due  care  for  his  own  safety 
see  the  same,  or  be  required  to  anticipate  its 
presence.  True,  if  he  had  collided  with  a 
tree,  or  with  a  proper  barrier  placed  there 
to  prevent  him  from  going  upon  the  strip, 
or  with  a  stepping-stone,  or  other  obstruc- 
tion that  might  reasonably  be  expected  to 
be  found  there,  then  the  contention  of  the 
plaintiff  in  error  that  he  assumed  the  risk 
of  injury  from  such  obstruction  would  ob- 
.tain.  In  the  absence  of  knowledge  of  the 
fact,  he  could  not  be  required  to  contem- 
plate the  existence  of  this  wire  placed  so 
near  the  ground  that  it  wbuld  not  prevent 
his  going  upon  the  strip,  but  rather  would 
more  likely  result  in  his  injury,  than  in  the 
accomplishment  of  the  purposes  for  which  it 
is  now  claimed  it  was  so  placed,  and  while 
it  might  be  a  proper  and  sufficient  guard  in 
the  daytime,  or  even  in  the  night  season  if 
properly  lighted,  yet  it  was  a  question  for 
the  jury  to  determine  whether,  under  the 
circumstances  of  this  case,  it  was  a  legit- 
imate barrier,  one  that  he  ought  to  have 
expected  to  meet,  and  therefore  assumed  the 
risk  of  injury  therefrom,  or  whether  it  was 
a  dangerous  and  unlawful  nuisance,  the  ex- 
istence of  which  he  would  not  be  reouired 
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to  have  in  contemplation  at  the  time  he  at- 
tempted to  cross  the  same. 

It  is  also  claimed  on  behalf  of  the  plain- 
tiff in  error  that  the  court  erred  in  the 
rejection  of  the  testimony  of  S.  S.  Fore- 
man. The  defendant  sought  to  show  by  this 
witness  the  plan  of  the  improvement  of  the 
streets  of  this  village  with  reference  to  the 
maintenance  of  park  strips  between  the 
curbing  of  the  paved  street  and  the  paved 
portion  of  the  sidewalks,  and  it  was  per- 
mitted to  show  this  plan  as  fully  as  the 
nature  of  this  defense  required.  The  objec- 
tions to  the  questions  appearing  on  pages 
255,  256,  and  257  of  the  record  were  prop- 
erly sustained  for  the  reason  then  stated  by 
the  court  that  they  were  leading  questions. 

From  the  whole  record  it  appears  that 
the  issue  was  properly  submitted  to  the 
jury  and  that  its  verdict  is  sustained  by 
evidence. 

The  judgment  of  the  Circuit  Court  affirm- 
ing the  judgment  of  the  Common  Pleas 
Court  is  affirmed. 

Spear,  Ch.  J.,  and  Davis,  Shauck, 
Price,  and  Johnson,  JJ.,  concur. 


ARIZONA  supreme:  COURT. 

E.  K.  SNEED 

V. 

J.  8.  SNEED,  Plff.  in  Err. 

(—  Ariz.  —,  123  Pac.  312.) 

IMvorce  —  bona  fide  residence  —  acqui- 
sition by  woman. 

A  woman  cannot,  by  leaving  her  hus- 
band and  removing  to  another  state  because 
there  had  been  a  few  quarrels  between  them 
over  property,  without  violence  or  mental 
distress  which  would  destroy  her  health,  ac- 
quire ''an  actual  bona  fide  residence"  there, 
within  the  meaning  of  the  statutes  of  the 
state  conferring  jurisdiction  in  divorce  cas- 
es. 

(May  1,  1912.) 

ERROR  to  the  District  Court  for  Cochise 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  for  divorce.     Re- 
versed. 
The  facts  are  stated  in  the  opin'ion. 
Messrs.  Piclcett  &  Piclcett  and  Morrow 
ft  Morrow  for  plaintiff  in  error. 


Mr.  O.  Gibson,  for  defendant  in  error: 
The  wife  may  acquire  a  separate  domicil 
whenever  it  is  necessary  or  proper  that  bhe 
should  do  so,  and  proceedings  for  a  divorce 
may  be  instituted  at  that  place  where  the 
wife  has  her  domicil. 

Cheever  v.  Wilson,  9  Wall.  108,  19  L.  ed. 
604;  Dutcher  v.  Dutcher,  39  Wis.  659; 
Ditson  V.  Ditson,  4  R.  I.  87;  Harteau  v. 
Harteau,  14  Pick.  181,  25  Am.  Dec.  372; 
Payson  v.  Payson,  34  N.  H.  518;  Hopkins 
V.  Hopkins,  35  N.  H.  474 ;  Harding  v.  Alden, 
9  Me.  140,  23  Am.  Dec.  649;  Yates  v.  Yates, 
13  N.  J.  Eq.  280;  Schonwald  v.  Schonwald, 
65  N.  C.  (2  Jones,  Eq. )  367 ;  Jenness  v.  Jen- 
ness,  24  Ind.  355,  87  Am.  Dec.  335;  Hubbell 
V.  Hubbell,  3  Wis.  662,  62  Am.  Dec.  702; 
Phillips  V.  Phillips,  22  Wis.  256;  Shafer 
V.  Bushnell,  24  Wis.  372;  Craven  v.  Craven, 
27  Wis.  418;  Tolen  v.  Tolen,  2  Blackf.  407, 
21  Am.  Dec.  742 ;  Chapman  v.  Chapman,  129 
111.  386,  21  N.  E.  806;  Re  Florence,  54  Hun, 
328,  7  N.  Y.  Supp.  578;  Rundle  v.  Van- 
Inuegan,  9  N.  Y.  Civ.  Proc.  Rep.  330;  Mc- 
Greew  v.  Mutual  L.  Ins.  Co.  84  Am.  St. 
Rep.  27,  note;  Vence  v.  Vence,  15  How.  Pr. 
497;  Fisk  v.  Fiak,  24  Utah,  333,  67  Pac. 
1064;  Derby  v.  Derby,  14  111.  App.  646; 
Hanberry  v.  Hanberry,  29  Ala.  719. 

Ross,  J.,  delivered  the  opinion  of  the 
court :  • 

This  is  an  action  for  divorce  based  on 
the  ground  of  desertion  and  failure  to  pro- 
vide. The  plaintiff  and  defendant  were  inter- 
married in  the  state  of  Georgia  in  1868. 
They  subsequently  moved  to  Colorado,  Tex- 
as, where  they  lived  together  for  thirty-one 
years  and  until  December  9,  1909.  There 
were  born  to  them  three  boys  and  three  girls. 
The  girls  are  dead,  but  the  boys  are  living, 
two  of  them  in  Arizona  and  one  in  Texas. 
Prior  to  December  9th,  one  of  the  boys,  who 
was  in  business  in  Cochise  county,  Arizona, 
wrote  to  an  invalid  brother,  then  in  Col- 
orado, Texas,  asking  him  to  come  to  Arizona 
and  assist  him  in  his  business,  and  the  in- 
valid brother  left  Colorado,  Texas,  on  De- 
cember 9,  1909,  for  Arizona.  His  mother, 
the  plaintiff,  came  with  him.  She  and  her 
invalid  son  arrived  in  Cochise  county,  Ari- 
zona, December  11,  1009.  The  invalid  son 
needed  the  care  and  attention  of  his  mother, 
and,  as  she  testified,  she  came  to  Arizona  to 
"keep  house  for  him."  Later  in  her  testi- 
mony, in  answer  to  a  question  as  to  her 
intention  in  coming  to  Arizona,  she  said: 


Note. —  The  right  of  the  wife  to  acquire 
separate  domicil  for  the  purposes  of  a  di- 
vorce suit  bv  her  is  considered  in  the  notes 
in  i59  L.R.AI  146,  and  38  L.R.A.(KS.)  297. 
That  note,  however,  does  not  deal  with  the 
Question  whether,  upon  the  particular  facts 
disclosed  as  to  residence  and  intention,  she 
40L.R.A.(N.S.) 


has  in  fact  acquired  a  separate  domicil. 
Generally,  as  to  the  character  of  residence 
essential  to  pive  jurisdiction  in  divorce  pro- 
ceedings, see  notes  to  Bechtel  v.  Bechtel,  12 
L.R.A.(X.S.)  nOO,  and  Wioans  v.  Winans, 
28  L.R.A.(N.S.)  992. 
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**I  came  with  the  intention  of  remaining,  of 
making  some  portion  of  Arizona  my  home; 
but  I  did  not  know  what  portion." 

The  plaintiff  and  defendant  owned  a  home 
in  Colorado,  Texas,  of  six  or  seven  rooms, 
comfortably  furnished,  and  with  all  necessa- 
ry outhouses  and  fences,  and  were  occupy- 
ing it  together  with  one  of  their  sons  and 
his  wife  on  December  9,  1009,  and  had  oc- 
cupied it  for  some  time  prior  thereto.  The 
plaintiff  left  their  home  for  Arizona  with- 
out any  complaint  against  her  husband  or 
declaration  of  intention  to  reside  permanent- 
ly in  Arizona;  but,  on  the  contrary,  her  hus- 
band accompanied  her  to  the  depot,  and 
their  parting  was  one  of  good  feeling,  at 
least  to  all  outward  appearances.  From 
that  time  on,  a  desultory  correspondence  was 
carried  on  between  them,  largely  concerning 
their  property  rights;  but  no  mention  was 
made  by  plaintiff  of  her  intention  to  aban- 
don the  defendant  or  to  permanently  locate 
in  Arizona,  until  December,  1910,  or  shortly 
before  that  date,  when  she  wrote  to  defend- 
ant of  her  suit  for  divorce.  The  defendant 
resided  at  their  home  in  Texas  during  this 
time.  Under  date  of  August  24,  1910,  he 
wrote  the  plaintiff  asking  her  to  come  home 
and  bring  their  invalid  son,  suggesting  that 
plaintiff  and  their  son  could  be  much  more 
pleasantly  and  comfortably  situated  in  Colo- 
rado than  in  Tombstone. 

The  evidence  shows  that  the  defendant, 
conformable  to  his  station  in  life,  supplied 
the  ordinary  comforts  and  necessary  food 
and  clothing  for  his  home  and  its  inmates 
during  all  the  years  up  to  December  9,  1909, 
and  the  plaintiff  stated  that  the  defendant 
"took  care  of  her  reasonably  well."  The  de- 
fendant is  a  man  of  good  habits.  The  plain- 
tiff said  her  husband  was  abusive  in  his  lan- 
guage to  her  a  couple  of  times,  and  in  these 
family  quarrels  she  "would  give  it  back  to 
him,"  but  not  as  "heavy  as  he  did."  For 
about  one  year  prior  to  plaintiff's  coming  to 
Arizona  the  -plaintiff  and  defendant,  al- 
though living  under  the  same  roof  and  in 
their  residence,  by  mutual  consent,  had  not 
cohabited  as  husband  and  wife. 

The  lower  court,  among  other  things, 
found  the  facts  to  be :  "  ( 2 )  The  court  finds 
that  plaintiff  came  to  Arizona  December  11, 
1900,  with  the  bona  fide  intention  of  making 
Arizona  her  permanent  home.  That  pursu- 
ant to  such  intention  she  actually  took  up 
her  residence  on  that  date  in  Cochise  coun- 
ty, Arizona,  and  ever  since  said  date  to  the 
hearing  of  this  suit,  she  has  continuously 
so  resided  in  Cochise  county  and  made  her 
home  with  her  invalid  son,  and  kept  house 
for  him,  and  is  now  residing  in  this  county. 
That  for  more  than  one  year  prior  to  plain- 
tiff's coming  to  Arizona,  plaintiff  and  de- 
fendant had  not  cohabited  as  husband  and 
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wife,  but  were  living  separate  and  apart, 
although  they  occupied  the  same  residence. 
They  had  frequent  quarrels  and  difficulties 
over  money  and  property  matters.  .  .  . 
(3)  The  court  finds  that  the  allegations  in 
plaintiff's  complaint  of  abandonment  of 
plaintiff  by  the  defendant  have  not  been 
sustained  by  evidence."  Then  follows  the 
judgment  of  the  court  dissolving  the  bonds 
of  matrimony  betwSen  the  plaintiff  and  de- 
fendant. 

While  many,  errors  are  assigned  by  the 
plaintiff  in  error,  but  one  will  be  considered 
by  us.  It  is:  "The  court  erred  in  entertain- 
ing jurisdiction  of  the  subject-matter  of  the 
suit,  because  the  plaintiff  was  not  a  bona 
fide  resident  of  Arizona  at  the  time  this 
suit  was  filed,  but,  having  without  just 
cause  deserted  her  husband,  whose  domicil 
was  in  Texas,  her  domicil  was  in  the  state 
of  Texas." 

Paragraph  3114  of  the  Revised  Statutes 
of  Arizona,  1901,  provides:  "No  suit  for 
divorce  from  the  bonds  of  matrimony  shall 
be  maintained  in  the  courts  unless  the  plain- 
tiff shall,  at  the  time  of  filing  his  or  her 
complaint,  have  been  in  actual  bona  fide 
resident  of  the  territory  for  one  year,  and 
shall  have  resided  in  the  county  where  the 
suit  is  filed  six  months,  next  preceding  the 
filing  of  the  suit."  The  question  as  to 
whether  the  plaintiff  had  acquired,  at  the 
time  of  filing  her  suit,  the  requisite  and 
sufficient  residence  under  our  laws  to  en« 
title  her  to  maintain  her  action,  is  square- 
ly before  us  for  our  decision.  Ordinarily  an 
appellate  court  will  not  disturb,  but  will 
adopt,  the  findings  of  the  trial  court,  where 
there  is  a  conflict  in  the  evidence.  The  rule 
is  otherwise  where  there  is  a  substantial 
failure  of  the  evidence  to  support  the  find- 
ings. Miller  ▼.  Miller,  7  Ariz.  316,  64  Pac. 
416. 

In  this  ease  there  is  no  material  dispute 
as  to  the  facts  in  evidence  bearing  upon  the 
question  of  the  residence  of  plaintiff,  and  it 
is  the  legal  effect  of  those  facts  and  circum- 
stances that  we  are  to  ascertain.  The  ex- 
pression "actual  bona  fide"  resident,  as  used 
in  paragraph  3114,  supra,  is  very  much  the 
same  language  as  that  used  in  the  statutes 
of  other  states  concerning  divorce,  and  we 
are  therefore  not  without  a  construction  of 
the  expression  by  the  highest  courts  of  such 
states.  In  Hamill  v.  Talbott,  81  Mo.  App. 
215,  •the  court  said:  "The  statutory  terms 
'resident  or  residence,'  as  used  in  divorce 
statutes,  contemplate,  as  we  think,  an  actu- 
al residence  with  substantially  the  same 
attributes  as  are  intended  when  the  term 
'domicil'  is  used.  They  do  not  mean  the 
place  where  the  defendant  in  fact  resides 
for  the  time  being.  They  mean  a  residence 
of    a    permanent    and    fixed    character,— a 
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domicil," — citing  Bishop,  on  Marr.  &  Div. 
§  109;  Pate  V.  Pate,  6  Mo.  App.  49,  and  a 
number  of  cases  from  other  states. 

In  Hendricks  y.  Hendricks,  72  Ala.  132, 
133,  the  court  said:  *'The  stat\ite,  in  ex- 
press terms,  prohibits  the  filing  [of]  a  bill 
for  divorce  upon  the  ground  of  voluntary 
abandonment,  unless  it  is  alleged  and  proved 
that^  for  three  years  next  before  the  filing  of 
the  bill,  the  complainant  has  been  bona  fide 
a  resident  of  this  state.  Code  of  1876, 
§  2691.  The  obvious  purpose  of  the  statute 
is  the  prohibition  of  divorces  by  the  juris- 
diction having  authority  to  decree  them,  to 
those  who,  it  is  possible,  may  have  transient- 
ly and  temporarily  transferred  their  resi- 
dence to  this  state,  or  who,  after  the  aban- 
donment has  occurred,  may  have  transferred 
their  actual  domicil  from  this  to  another 
state, — ^the  prevention  of  frauds  upon  the 
law  by  a  temporary  residence  raised  for  the 
purpose  of  giving  jurisdiction  to  the  court.'* 

In  Whitcomb  v.  Whitcomb,  46  Iowa,  437- 
443,  the  court  said:  The  statute  "providing 
for  six  months'  residence  in  the  state  in  or- 
der to  give  jurisdiction  in  divorce  proceed- 
ings means  'a  legal  residence,  not  an  actual 
residing  alone,  but  such  a  residence  as  that 
when  a  man  leaves  it  temporarily,  or  on 
business,  he  has  an  intention  of  returning 
to,  and  which,  when  he  has  returned,  be- 
cctfnes  and  is  de  faoio  and  de  jure  his  domi- 
cil, his  residence.  There  must  be  a  fixed 
habitation,  with  no  intention  of  removing 
therefrom.' " 

The  same  rule  of  construction  has  been 
adopted  by  the  supreme  courts  of  Massa- 
chusetts and  Oklahoma.  Hanson  v.  Han- 
son, 111  Mass.  158;  Beach  v.  Beach,  4  Okla. 
359,  46  Pac.  514. 

We  conclude  that  "an  actual  bona  fide 
resident"  means  a  person  who  is  in  Arizona 
to  reside  permanently,  and  who,  at  least 
for  the  time  being,  entertains  no  idea  of 
having  or  seeking  a  permanent  home  else- 
where. 

The  general  rule  may  be  stated  to  be 
that  "the  law  fixes  the  domicil  of  the  wife 
by  that  of  the  husband,  and  denies  to  her 
during  cohabitation  the  power  of  acquiring 
a  domicil  of  her  own,  separate  and  apart 
from  him."  The  later  and  better  "cases, 
however,  have  broken  away  from  the  rule 
where  the  wife  has  been  abandoned,  or 
forced  by  brutal  treatment  [ar,  we  add,  for 
any  cause  sufficient  in  law  as  grounds  for 
divorce]  to  leave  the  husband,  when  she  is 
permitted  to  establish  a  domicil  for  her- 
self."   14  Cye.  846-848. 

It  remains  for  us  to  determine  if,  from 
the  evidence,  this  case  falls  within  the  ex- 
ceptions to  the  rule  above  stated.  In  this 
connection  it  may  be  noted  that  the  trial 
court  found  that  the  allegations  in  plain- 
40  LJIJL(N.S.) 


tiff's  complaint  of  abandonment  of  the  plain- 
tiff by  defendant  had  not  been  sustained, 
and  our  examination  of  the  evidence  in  the 
case  satisfies  us  that  this  finding  of  the 
lower  court  ia  correct.  The  only  evidence 
of  ill  treatment  of  plaintiff  by  the  defend- 
ant was  the  testimony  of  the  plaintiff  where- 
in she  stated  that  she  and  her  husband  at 
different  times  had  had  quarrels  with  each 
other.  She  particularizes  as  to  these  quar- 
rels and  points  out  only  two  occasions,  in 
one  of  which  she  states  that  her  husband 
had  driven  her  span  of  horses,  and  upon 
his  return  home,  because  of  the  fatigued 
look  and  condition  of  the  animals,  she  had 
upbraided  her  husband ;  that  he  resented  the 
censure  and  then  stated  he  would  leave 
home;  that  he  would  not  stand  to  be  talked 
to  in  that  way;  that  he  did  go  away  from 
home,  but  returned  the  following  day  and 
continued  to  live  in  their  residence.  An- 
other time  there  was  some  trouble  and  pass- 
ing of  unpleasant  words  over  some  property 
rights.  Notwithstanding  these  family  trou- 
bles, the  plaintiff  and  defendant  continued 
to  live  under  the  same  roof,  and  at  their 
parting  at  Colorado,  Texas,  December  9, 
1909,  they  were  on  friendly  terms. 

Cruelty  of  a  kind  sufficient  to  authorize 
the  granting  of  a  divorce  has  been  variously 
defined  by  the  courts;  but  nowhere,  so  far 
as  we  are  advised,  has  an  occasional  and 
isolated  disturbance  of  the  family  relations 
participated  in  by  both  of  the  spouses  been 
considered  sufficient  to  authorize  the  dis- 
solution of  the  marital  relation.  There  is 
no  evidence  of  physical  violence  actually 
applied  or  threatened.  Nor  is  there  any 
evidence  pretending  to  show  any  mental  dis- 
tress that  is  likely  to  destroy  the  life  or 
health  of  the  plaintiff.  In  Beach  v.  Beach, 
4  Okla.  359,  389,  46  Pac.  514,  524,  the  court 
said:  "With  reference  to  acts  of  physical 
violence,  the  rule  has  always  been  that  a 
reasonable  apprehension  of  bodily  hurt  was 
sufficient ;  but  where  the  conduct  complained 
of  operates  primarily  upon  the  mind,  pro- 
ducing mental  pain,  it  is  not  sufficient  that 
there  should  be  simply  danger  that  such 
conduct,  thus  operating  through  the  mental 
faculties,  may  produce  injury  to  the  physic- 
al system  or  bodily  hurt,  but  it  must  be 
shown  that  such  is  in  fact  the  effect^  or,  at 
least,  that  such  effect  may  be  reasonably 
apprehended  as  the  result  of  the  conduct." 

Neither  are  sporadic  quarrels  or  disagree- 
ments between  the  spouses,  in  which  both 
of  the  parties  are  equally  guilty,  to  be 
treated  by  the  cour£s  as  constituting 
grounds  for  divorce.  "The  authorities  are 
too  numerous  to  require  citation  which  hold 
that  no  single  act  operating  mentally  is 
sufficient  to  constitute  cruelty  justifying  di- 
vorce, but  that  there  must  be  a  continuity 
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of  such  conduct,  and  many,  if  not  the  great 
majority  of,  authorities,  hold  that  such 
conduct  must  be  shown  to  have  been  in- 
duced by  malevolence,  hatred,  or  spite." 
4  Okla.  390. 

The  conduct  complained  of  by  the  plain- 
tiff on  the  part  of  the  defendant  is  not  such 
excessive  cruelty  as  would  have  entitled  her 
to  a  divorce  under  the  laws  of  the  state  of 
Texas.  In  Scott  v.  Scott,  61  Tex.  119,  it 
is  said  by  the  court  that  the  wife  may  have 
a  divorce  for  words  spoken  by  her  husband 
which  impeach  )ier  chastity,  but  that  same 
court  added:  "In  no  other  cases  have  mere 
words  alone,  unaccompanied  by  other  acts 
of  cruelty,  been  held  sufficient  excesses  to 
justify  a  separation  from  the  bonds  of  mat- 
rimony." 

We  conclude  that  the  conduct  complained 
of  by  the  plaintiff  was  not  such  cruelty  as 
would  justify  her  in  abandoning  her  home; 
and  in  contemplation  of  law  her  residence 
or  domicil  was  fixed  by  that  of  her  husband, 
and  she  did  not  acquire  an  actual  bona 
flde  residence  in  the  territory  of  Arizonn 
by  reason  of  her  presence  therein  during 
the  year  previous  to  the  institution  of  her 
suit  for  divorce.  The  marriage  relation  be- 
ing the  question  involved  in  an  action  of 
this  kind,  the  only  court  vested  with  juris- 
diction to  hear  and  determine  the  matter 
was  the  court  of  their  matrimonial  liome. 

We  therefore  hold  that  the  District  Court 
of  Cochise  County  was  without  jurisdic- 
tion to  try  the  case.  The  case  is  remanded 
to  the  Superior  Court  of  Cochise  County, 
with  directions  that  the  same  be  dismissed 
for  want  of  jurisdiction. 

Franklin,  Ch.  J.,  and  Cunningham,  J., 
concur. 


IOWA    SUPREME    COURT. 

WILLIAM   TACKABERRY    COMPANY, 

Appt., 

V. 

SIOUX  CITY  SERVICE  COMPANY  et  al. 

(—  Iowa  — ,  132  N.  W.  945.) 

Joint  tort  feasors  —  common  injury  by 
independent  acts  —  liability. 

1.  Several  riparian  owners  are  not  joint- 
ly liable  for  injury  to  upper  riparian  prop- 
erty by  water  backed  upon  it  because  of 


structures  which,  acting  independently,  they 
erect  along  and  across  the  stream  so  as  to 
diminish  its  capacity  and  cause  the  water 
to  set  back,  to  the  injury  of  the  upper  pro- 
prietor. 

On  Petition  for  Rehearing. 

2.  A  cause  of  action  against  two  jointly 
for  obstructing  a  stream  cannot  be  joined 
with  other  causes  against  such  persons  and 
others  severally  for  acts  contributing  to 
such  obstruction. 

(Weaver,   J.,   dissents.) 

(October  26,  1911.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Woodbury  County 
sustaining  motions  of  the  several  defendants 
for  the  separation  of  an  action  brought  to 
recover  damages  from  flood  water  alleged 
to  have  been  caused  by  obstructions  placed 
in  a  certain  creek  by  defendants.    Affirmed. 

Statement  by  Evans,  J.: 

This  is  an  action  for  damages  againat 
eighteen  defendants  for  unlawfully  obstruct- 
ing a  stream,  and  thereby  causing  plaintiff's 
premises  to  be  flooded  to  his  injury. 
Several  defendants  filed  motions  wherein 
each  asked  that  the  alleged  cause  of  action 
as  to  him  be  separated  from  that  charged 
against  the  other  defendants,  on  the  ground 
that  the  plaintiff  had  improperly  joined 
causes  of  action,  and  had  improperly  joined 
such  moving  party  as  a  joint  defendant 
with  the  other  defendants.  These  motions 
were  sustained,  and  the  plaintiff  appeals. 

Messrs.  M.  li.  Sears  and  Edwin  J. 
Stason,  for  appellant: 

Where  an  injury  is  the  direct  result  of 
the  concurring  or  contributing  acts  of  two 
or  more  persons,  such  persons  are  jointly 
and  severally  liable  for  the  injury,  and  an 
action  will  lie  against  all  or  any  one  of 
them  for  the  damages  sustained. 

Cooley,  Torts,  •133;  Kansas  City  v. 
Slangstrom,  53  Kan.  431,  36  Pac.  706; 
Bryant  v.  Bigelow  Carpet  Co.  131  Mass. 
491;  Campbell  Turnp.  Road  Co.  v.  Max- 
fleld,  28  Ky.  L.  Rep.  1198,  91  S.  W.  1135; 
Coleman  v.  Bennett,  111  Tenn.  705,  69 
S.  W.  734;  Holloway  v,  Mcintosh,  7  Kan. 
App.  34,  61  Pac.  963;   Hanrahan  v.  Coch- 


Note,  —  Character  of  liahiUty  of  several 
persons  whose  independent  wrongs  of 
the  same  Icind  contribute  to  enhance 
degree  or  extent  of  injury  sustained 
hy  plaintiff. 

This  note  is  supplemental  to  the  note 
to  Day  V.  Louisville  Coal  &  Coke  Co.  10 
L.R.A.  (N.S.)  ]67,  and,  so  far  as  the  ques- 
tion arises  in  suits  for  damages  for  the  pol- 
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lution  of  streams,  to  the  note  to  Gibboney 
Sand  Bar  Co.  v.  Pulaski  Anthracite  Coal 
Co.  24  L.R.A.(N.S.)  1185,  and,  so  far  as 
it  arises  in  suits  to  restrain  such  pollution, 
to  the  note  to  Warren  v.  Parkhurst,  6 
L.R.A.(N.S.)    1149. 

As  to  the  connection  with  or  participa- 
tion in  a  nuisance  essential  to  render  one 
responsible  therefor,  see  the  note  to  Adler 
V.  Pruitt,  32  L.R.A.(N.S.)   889. 
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ran,  12  App.  Div.  91,  42  X.  Y.  Supp.  1031 ; 
Corey  v.  Havener,  182  Mass.  250,  65  N.  E. 
69;  21  Am.  &  Eng.  Enc.  Law,  2d  ed.  496; 
Deering,  Neg.  §  395;  Consolidated  Ice 
Mach.  Co.  V.  Keifer,  134  111.  481,  10  L.R.A. 
698,  23  Am.  St.  Rep.  688,  25  N.  E.  799; 
McClellan  ▼.  St.  Paul,  M.  &  M.  R.  Co.  58 
Minn.  104,  69  N.  W,  978;  16  Enc.  PI. 
&  Pr.  667,  669;  Cuddy  v.  Horn,  46  Mich. 
696,  41  Am.  Rep.  178,  10  N.  W.  32;  John- 
son Y.  Chapman,  43  W.  Va.  639,  28  S.  E. 
744. 

A  cause  of  action  for  damages  for  main- 
taining a  nuisance  in  the  form  of  an  ob- 
struction to  a  stream  accrues,  not  when  the 
obstruction  is  placed  in  the  stream,  but 
when  the  injury  is  sustained. 

Van  Orsdol  v.  Burlington,  C.  R.  &  N.  R, 


Co.  56  Iowa,  470,  9  N.  W.  379;  Miller  v. 
Keokuk  &  D.  M.  R.  Co.  63  Iowa,  680,  16 
N.  W.  667;  Haisch  v.  Keokuk  &  D.  M.  R. 
Co.  71  Iowa,  606,  33  N.  W.  126;  Sullens 
V.  Chicago,  R.  I.  &  P.  R.  Co.  74  Iowa,  659, 
7  Am.  St.  Rep.  501,  38  N.  W.  643;  Hunt 
V.  Iowa  C.  R.  Co.  86  Iowa,  15,  41  Am.  St. 
Rep.  473,  52  N.  W.  668;  Innis  v.  Cedar 
Rapids,  I.  F.  &  N.  W.  R.  Ca  76  Iowa,  165; 
2  L.R.A.  282,  40  N.  W.  701,  21  Am.  &  Eng. 
Enc.  Law,  2d  ed.  724;  Frankle  v.  Jackson, 
30  Fed.  398;  Leroy  v.  Springfield,  81  111. 
114;  Joseph  Schlitz  Brewing  Co.  v.  Comp- 
ton,  142  111.  511,  18  L.R.A.  390,  34  Am.  St. 
Rep.  92,  32  N.  E.  693;  Over  v.  Dehne,  38 
Ind.  App.  427,  75  N.  E.  664,  76  N.  E.  883; 
Powers  v.  Council  Bluffs,  45  Iowa,  652,  24 
Am.  Rep.  792;  Harvey  v.  Mason  City  &  Ft. 


Following  the  scope  of  the  earlier  note  to 
Day  V.  Louisville  Coal  &.  Coke  Co.,  this  note 
relates  to  cases  where  the  wrong  of  each 
person,  independently  of  that  of  another 
tort  feasor,  would  have  caused  some  injury, 
and  it  does  not  aim  to  include  cases  where, 
without  the  torts  of  two  or  more  persons, 
no  injury  at  all  would  have  resulted;  but 
some  cases  of  this  class  are  referred  to  in 
illustration. 

Beyond  its  scope  are  cases  where  parties 
act  in  concert  or  are  engaged  in  the  same 
enterprise,  or  where,  while  not  acting  in 
concert,  they  purpose  the  same  general  re- 
sult, as  the  manufacturer  and  seller  of  a 
noxious  article,  or  the  owner  and  the  hirer 
of  an  unseaworthy  vessel.  Thus,  the  ques- 
tion of  joining  master  and  servant,  land- 
lord and  tenant,  principal  and  agent,  etc., 
is  in  general  excluded. 

While  the  scope  of  this  note  does  not  per- 
mit of  a  general  discussion  upon  the  sub- 
ject of  the  joinder  of  tort  feasors,  it  may  be 
permitted  here  briefly  to  suggest  to  the 
reader  one  or  two  matters  for  his  considera- 
tion. 

By  the  weight  of  authority,  and  speak- 
ing of  actions  at  law  as  distinguished  from 
equity,  independent  tort  feasors,  the  act  of 
each  of  whom  alone  would  have  caused 
some  damage,  are  not  liable  jointly,  but 
each  is  liable  severally  only  for  the  pro- 
portion of  the  damage  caused  by  him.  As 
may  be  seen  in  the  earlier  note,  a  different 
view  prevails  in  two  or  three  jurisdictions. 

But  where  the  act  of  each  independent  tort 
feasor  would  by  itself  have  been  harmless 
to  the  plaintiff,  but  from  the  total  of  these 
acts  damage  results  to  him,  are  the  tort 
feasors  liable  jointly  or  severally 7  All 
the  authorities  agree  that  in  such  case  they 
are  often  liable  both  jointly  and  severally  in 
certain  cases  of  negligence.  It  will  be  seen 
that  in  William  Taokabebbt  Co.  v,  Sioux 
Cmr  Sebvice  Co.,  jEa...are  left  in  doubt 
whether  or  not  the  courtco!l»idered  that  the 
acts  of  all  the  tort  feasor^  were  es-sential  in 
producing  the  injury.  Some  of  the  courts 
have  sought,  in  this  connection,  to  separate 
wilful  torts  from  negligence.  Thus,  it  is 
stated  in  some  of  the  cases  that  wilful  torts 
40  L.R.A.(N.S.) 


are  to  be  distinguished  from  negligence  in 
that  there  must  be  co-operation  to  hold  the 
perpetrators  of  a  wilful  tort  jointly  liable 
therefor,  while  co-operation  is  not  neces- 
sarilv  requisite  in  negligence.  See  Schafer 
V.  Ostmann,  148  Mo.  App.  644,  129  S.  W.  63 
(assault  and  battery)  ;  Barton  v.  Barton, 
119  Mo.  App.  607,  94  S.  W.  574  (alienation 
of  spouse's  affections ),  followed  in  Heislerv. 
Heisler,  151  Iowa,  503,  131  N.  W.  676  (also 
a  suit  for  alienation  of  spouse's  affections). 
But  no  such  distinction  seems  to  have  been 
in  the  mind  of  the  court  in  the  slander  case 
of  Green  v.  Davies,  infra,  nor  indeed  in  the 
Tackabebby  Case,  the  circumstances  of 
which  may  be  taken  as  an  illustration  of  a 
preliminary  difficulty  which  would  arise  in 
carrying  out  such  a  doctrine,  to  wit,  the 
solving  of  the  question  whether  the  placing 
of  obstructions  to  the  stream,  for  example, 
was  a  wilful  tort  or  a  negligent  one. 

It  would  seem  at  least  doubtful  whether 
there  is  soundness  in  any  such  distinction. 
If  we  go  to  the  negligence  cases  which  hold 
independent  tort  feasors  jointly  liable,  it 
will  be  seen  that  in  general  they  are  cases 
in  which,  without  the  negligence  of  all  the 
tort  feasors,  there  would  have  been  no  in- 
jury. Coming  back  to  the  cases  of  wilful 
torts,  it  is  seen  that  in  many,'  if  not  in 
luoftt,  of  the  cases  where  it  has  been  held 
that  independent  tort  feasors  without  co- 
operation are  not  jointly  liable,  there  would 
have  been  some  injury  from  the  tort  of 
each.  And  while  this  may  not  have  been  so 
in  the  foregoing  cases  on  assault  and  aliena- 
tion of  affections,  and  in  a  number  of  the 
cases  cited  below,  they  are  not  convincing 
upon  the  question.  Nor  is  the  possibility  of 
contribution  in  negligence  a  sufficient  reason 
for  greater  tenderness  towards  the  wilful 
wrongdoer  than  towards  the  merely  negli- 
gent. 

Two  independent  polluters  of  a  river,  the 
acts  of  each  of  whom  by  themselves  would 
be  injurious  to  their  lower  neighbor,  are  by 
most  courts  held  severally,  but  not  jointly, 
liable.  Suppose  that  each .  of  two  upper 
proprietors  has  a  little  brook  on  his  land 
flowin.'T  into  a  river,  atid  has  dammed  tha 
brook  and  make  a  pond,  and  the  dams  are 
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D.  R.  Co.  129  Iowa,  466,  3  L.R.A.(N.S.) 
973,  113  Am.  St.  Rep.  483,  105  N.  W.  958; 
Day  V.  Louisville  Coal  &  Coke  Co.  60  W. 
Va.  27,  10  L.R.A,(N.S.)  167,  53  S.  E. 
776. 

By  a  statute  the  unlawful  diversion  of  a 
stream  is  declared  to  be  a  public  nuisance, 
and  persons  who,  by  their  several  acts, 
maintain  a  public  nuisance,  are  jointly 
and  severally  liable  for  such  damages  as 
are  the  direct  consequence  of  such  unlaw- 
ful acts. 

Waterloo  v.  Waterloo,  C.  F.  &  N.  R.  Co. 
149  Iowa,  129,  125  N.  W.  819;  West  Muncie 
Strawboard  Co.  v.  Slack,  164  Ind.  21,  72 
N.  E.  879;  South  Bend  Mfg.  Co.  v.  Lip- 
hart,  12  Ind.  App.  185,  39  N.  E.  908;  Val- 
paraiso  v.  Mof^tt,    12    Ind.   App.   250,    54 


Am.  St.  Rep.  522,  39  N.  E.  909;  Simmons  v.' 
Everson,  124  N.  Y.  319,  21  Am.  St.  Rep. 
676,   26   N.   E.   911. 

Where  parties  severally  place  obstruc- 
tions in  a  stream,  whether  they  act  in  con- 
cert or  not,  and  even  though  the  act  of  each 
might  alone  cause  no  damage,  yet  when  tbe 
acts  unite  in  effect  and  cau3e  an  overflow 
and  an  injury  to  one  not  a  riparian  owner, 
they  are  jointly  and  severally  liable  for 
maintaining  a  nuisance,  and  for  the  dam- 
ages they  occasion  private  property. 

Learned  v.  Castle,  78  Cal.  454,  18  Pac. 
872,  21  Pac.  11;  Joyce,  Nuisances,  §  474; 
People  V.  Gold  Run  Ditch  &  Min.  Co.  66 
Cal.  138,  56  Am.  Rep.  80,  4  Pac  1162; 
Simmons  v.  Everson,  124  N.  Y.  319,  21  Am. 
St.  Rep.  676,  26  N.  E.  911;  West  Muncie 


swept  away  by  a  storm,  owing  to  neglij[cnco 
in  their  construction,  and  that  the  breaking 
of  each  dam  alone  would  have  been  injuri- 
ous to  their  neighbor  below.  It  is  conceived 
that  here,  as  in  the  wilful  tort,  most  of  the 
courts  would  hold  the  tort  feasors  liable 
severally,  but  not  jointly.  Perhaps  the 
onuB  here  in  each  case  is  that  the  torts  of 
all  were  not  required  to  effect  damage.  In 
Blair  v.  Deakin,  infra,  which  was  a  suit 
in  equity,  so  that  the  point  was  not  de- 
cided, Kay,  J.,  suggested  a  case  which  is 
particularly  interesting  in  this  connection. 
He  supposed  that  one  proprietor  cast  into 
a  stream  a  chemical  which  by  itself  was 
harmless  and  caused  no  bad  effect  upon  the 
Water,  and  that  another  proprietor  likewise 
cast  in  another  chemical  harmless  in  itself, 
but  that  the  two  chemicals  in  combination 
produced  a  third  substance  which  poisoned 
the  water.  An  important  case  in  this  con- 
nection is  Boston  &  A.  R.  Co.  v.  Shanly, 
107  Mihs.  668,  where,  on  orders  of  a  cer- 
tain third  party,  each  of  two  independent 
manufacturers,  each  ignorant  of  the  acts  of 
the  other,  sent  to  a  common  carrier  for 
transportation  a  different  explosive,  which 
two  explosives,  while  to  some  extent  danger- 
ous in  themselves,  were  it  seems  particularly 
so  in  combination,  and  an  explosion  of  them 
occurred,  and  the  manufacturers  were  held 
jointly  liable  to  the  carrier  therefor. 

There  is  another  unsatisfactory  doctrine 
that  an  act  sever^^l  when  committed  can- 
not be  made  joint  because  of  consequences 
which  follow  it  in  connection  with  similar 
acts  of  others.  If  this  doctrine  is  limited  to 
cases  of  wilful  tort,  to  the  exclusion  of  cases 
of  negligence,  is  it  again  because  in  negli- 
gence it  is  not  so  important  to  the  defend- 
ant that  he  escape  the  total  liability,  as  hj 
may  possibly  have  contribution  7  But  it 
will  be  seen  that  in  the  Tackabebry  Case 
this  doctrine  is  referred  to  as  if  in  force 
in  negligence  cases  also;  but  the  court  does 
not  make  it  clear  why  such  a  doctrine  does 
not  apply  in  its  illustration  of  the  passen- 
ger injured  in  a  collision  due  to  the  negli- 
gence of  his  carrier  and  of  another  party. 
As  heretofore  stated,  the  matters  just  re- 
ferred to  relate  to  actions  at  law.  In  suits 
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in  equity  there  is  greater  liberality  in  the 
joinder  of  independent  tort  feasors. 


Actions  for  damages. 

As  heretofore  stated,  it  is  the  rule  in 
most  jurisdictions  that  independent  tort 
feasors,  the  act  of  each  of  whom  alone 
would  have  caused  some  damage,  are  lia- 
ble only  severally,  and  only  for  the  pro- 
portion of  the  damage  caused  by  him.  And 
that  the  acts  of  all  may  be  required  to  cause 
any  damage  seems  to  be  considered  as  im- 
material in  the  cases  of  Willard  v.  Red 
Bank  Oil  Co. ;  Equitable  Powder  Mfg.  Co.  v. 
Cleveland;  Sun  Co.  v.  Wyatt;  and  Hinds 
V.  Barrie,  —  infra. 

In  Southern  Salt  Co.  v.  Roberson,  —  Tex. 
Civ.  App.  — ,  97  S.  W.  107,  where,  by  rea- 
son of  odors,  vapors,  smoke,  and  dust,  a 
landowner  suffered  damages  from  the  oper- 
ation of  a  salt  works,  and  possibly  also  by 
reason  of  the  operation  of  a  railroad  spur 
extending  to  the  salt  works,  it  was  held 
that  the  liability  of  the  owner  of  the  salt 
works  was  limited  to  the  damages  caused 
by  such  works. 

In  McFadden  v.  Missouri,  EL  ft  T.  R.  Co. 
41  Tex.  Civ.  App.  350,  92  S.  W.  989,  where 
the  plaintiff  sued  the  defendant  for  creating 
ponds  on  its  right  of  way,  which  were  a  nui- 
sance, the  court  said:  "We  think  the 
charge  substantially  correct  wherein  the 
jury  are  told,  in  effect,  that  if  the  dam- 
ages sufl^red  by  appellant,  if  any,  were 
caused  by  stagnant  water  or  poisonous 
gases  or  odors,  or  that  the  mosquitoes  com- 
plained of  were  caused  proximately  by  ponds 
of  water,  if  there  were  any,  that  they  were 
not  upon  the  right  of  way  of  the  railway 
company,  it  would  not  be  liable  thereior.  It 
does  not  appear,  as  we  understand  the  evi- 
dence, that  the  railway  company  was  in  any 
way  responsible  for  the  existence  of  any 
such  ponds.  If,  as  a  matter  of  fact,  there 
were  ponds  of  water  near  appellant's  resi- 
dence, not  on  the  railway  company's  right 
of  way,  to  the  creation  and  existence  of 
which  no  act  of  the  company  contributed, 
then  the  company  would  not  be  responsi- 
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Stnwboard  Co.  ▼.  Slack,  164  Ind.  21,  72  N. 
E.  879;  Marine  Ins.  Go.  v.  St.  Louis,  I.  M. 
4  S.  R.  Co.  41  Fed.  643;  Harley  v.  Merrill 
Brick  Co.  83  Iowa,  73,  48  N.  W.  1000;  Ir- 
vine ▼.  Wood,  51  N.  Y.  224,  10  Am.  Rep. 
603;  Waterloo  ▼.  Waterloo,  C.  F.  k  N.  R. 
Ca  149  Iowa,  129,  125  N.  W.  819;  Hillman 
T.  Newington,  57  Cal.  56;  Carmiehael  v. 
Texarkana,  58  L.R.A.  911,  54  C.  C.  A.  179, 
116  Fed.  845;  South  Bend  Mfg.  Go.  v. 
Liphart,  12  Ind.  App.  185.  39  N.  £.  908; 
ValparaiBO  v.  Moffitt,  12  Ind.  App.  250, 
54  Am.  St.  Rep.  522.  30  N.  E.  909 ;  Bailey 
T.  Chicago,  St.  P.  M.  &  O.  R.  Co.  25  S.  u, 
200,  }26  N.  W.  268;  Campbell  Tump.  Road 
Co.  ▼.  Maxfield,  28  Kj.  L.  Rep.  1198,  91 
S.  W.  1136;  Coleman  v.  Bennett,  111  Tenn. 
705,  69  S.  W.  734;  Kansas  City  ▼.  Slang- 


strom,  53  Kan.  431,  36  Pac.  706;  Slater 
V.  Mersereau,  64  N.  Y.  138;  Klauder  v. 
McGrath,  35  Pa.  128,  78  Am.  Dec.  329; 
Bryant  v.  Bigelow  Carpet  Co.  131  Mass. 
491;  Bowman  v.  Humphrey,  132  Iowa,  234, 
6  L.R.A.(N.S.)  1111,  109  N.  W.  714,  11 
Ann.  Gas.  131,  124  Iowa,  744,  100  N.  W. 
854;  Day  ▼.  Louisville  Goal  &  Coke  Co.  60 
W.  Va.  27,  10  L.R.A.(N.S.)  167,  53  S.  E. 
776;  Cooley,  Torts,  •ISS. 

Messrs.  J.  Ii.  Kennedy  and  J.  P. 
Shonp,  for  appellees: 

To  hold  one  of  two  or  more  parties  re- 
sponsible for  the  entire  damages  caused  by 
the  construction  and  maintenance  of  a 
nuisance,  or  for  damage  by  obstructing  the 
water,  there  must  be  concert  of  action. 

Little  Schuylkill  NaT.  R.  &  Coal  Co.  ▼. 


ble  for  any  injury  resulting  to  appellant 
therefrom.  Or,  if  such  ponds  existed  and 
constituted  a  nuisance,  emitting  and  diffus- 
ing over  and  about  appellant's  premises 
obnoxious  and  poisonous  gases  ana  smells, 
and  a  nuisance  of  like  character  existed  at 
the  same  time  through  the  act  of  the  rail- 
way company  on  its  right  of  way,  and  the 
two  combined  resulted  in  the  injuries  com- 
plained of,  said  company  would  not  be  re- 
lieved of  liability,  but  would  be  liable  only 
for  the  portion  of  the  injuries  which  re- 
sulted from  the  nuisance  created  by  it." 

In  Sadler  v.  Great  Western  R.  Go.  [1896] 
A.  C.  450,  affirming  the  decision  cited  in  the 
Tackabe^ry  Case,  the  plaintiff  brought  an 
action  against  two  railway  companies,  al- 
leging that  his  premises  were  between  those 
of  the  respective  defendants,  which  used 
their  premises  respectively  as  parcel  offices; 
that  in  carrying  on  these  businesses,  each 
of  the  companies  caused  many  carts  and 
vans  to  assemble  for  long  periods  on  the 
public  highway  in  front  of  the  appellant's 
premises,  obstructing  the  highway  and  foot- 
way and  causing  inconvenience  and  peril 
to  the  public,  and  a  special  inconvenience 
and  annoyance  to  the  appellant  as  occupier 
of  his  premises,  to  which  access  was  thus 
unreasonably  obstructed,  and  that  "further, 
each  of  the  defendant  companies  frequently 
causes  or  permits  access  to  the  plaintiff's 
premises  to  be  blocked  by  its  vans  and  carts 
m  manner  aforesaid,  at  the  same  time 
while  access  to  such  premises  is  already 
blocked  by  vans  and  carts  on  the  other  side 
of  his  premises  by  the  other  defendant  com- 
pany, in  manner  aforesaid,  and  by  their  re- 
spective combined  acts  the  defendants  thus 
prevent  all  access  to  the  plaintiff's  premises 
by  vehicle  or  cycle,  and  also  cause  special 
inconvenience  and  peril  to  the  plaintiff  and 
his  servants  and  customers  on  the  footway." 
The  court  held  that  the  case  could  pro- 
ceed against  only  one  defendant,  and  that 
only  separate  torts  were  alleged.  Hals- 
bury,  L.  C,  was  of  the  opinion  that  if  a 
joint  tort  were  alleged  in  the  second  para- 
graph, a  joint  cause  could  not  be  joined 
with  several  causes  of  action. 

In  niompeon  v.  London  County  Council 
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[1899]  1  Q.  B.  840,  the  lessees  and  occu- 
piers of  premises  alleged  that  the  defendants, 
in  excavating  the  earth  of  the  street  ad- 
joining the  premises  and  pumping  water 
out  of  the  excavation,  negligently  abstract- 
ed subsoil  water  and  subsoil  supporting  the 
premises,  which  thereby  were  damaged.  The 
defendants  denied  the  alleged  negligence, 
and  that  the  injuries  to  the  premises  were 
caused  by  the  matters  complained  of.  Their 
statement  of  defense  alleged,  among  other 
things,  that  the  defendants  would,  if  neces- 
sary, contend  that  the  injuries  were  caused 
wholly  or  in  part  by  the  Central  London 
Railway,  which  was  excavating  a  large  shaft 
for  one  of  its  stations  close  to  the  prem- 
ises, and  by  the  negligence  or  default  of 
the  New  River  Company  in  leaving  its 
water  main  at  a  point  in  front  of  the 
premises  unstopped,  or  insufficiently  and 
improperly  stopped.  The  court,  in  reversing 
an  order  permitting  the  plaintiff  to  join  the 
New  River  Company  as  an  additional  de- 
fendant, said:  "The  plaintiffs  bring  an  ac- 
tion against  the  London  county  council  for 
letting  down  their  house.  The  London  coun- 
ty council  by  their  defense  deny  that  they 
let  down  the  house,  and  assert  that  the 
persons  who  let  it  down  were  the  New  River 
Company,  by  not  looking  after  their  main, 
so  that  the  land  underneath  the  house  got 
into  a  moist  state,  which  was  the  cause  of 
the  house  falling  down.  The  plaintiffs 
thereupon  desire  to  join  the  New  River  Com- 
pany as  codefendants.  ...  To  allow 
that  to  be  done  would  be  to  allow  the  join- 
der of  a  separate  cause  of  action.  It  is  all 
very  well  to  say  that  whatever  we  do  the 
plaintiffs  get  the  same  damages.  That  is 
not  the  question;  the  question  is,  who  is 
the  tort  feasor?" 

In  Millard  v.  Miller,  39  Colo.  103,  88  Pac. 
845,  where  a  landlord,  having  leased  prem- 
ises to  the  plaintiff,  sold  one  part  of  the 
premises  to  one  purchaser,  and  another  part 
to  another,  it  seems  to  be  held  that  the 
tenant  could  not  join  the  two  purchasers 
for  depriving  him  severally  of  the  pasturage 
on  the  lands  severally  bought  by  tnem.  The 
suit  was  against  one  purchaser  and  another 
person,  probably  the  agent  of  the  other  pur- 
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Richards,  57  Pa.  142,  98  Am.  Dec.  209,  10 
Mor.  Min.  Rep.  661;  Chipman  v.  Palmer,  77 
N.  Y.  51,  33  Am.  Rep.  666;  Mansfield  v. 
Bristor,  76  Ohio  St.  270,  10  L.R.A.(N.S.) 
806,  118  Am.  St.  Rep.  852,  81  N.  E.  631, 
10  Ann.  Gas.  767;  Sloggy  v.  Dilworth,  38 
Minn.  179,  8  Am.  St.  Rep.  656,  36  N.  W. 
461;  Miller  v.  Highland  Ditch  Co.  87  Cal. 
430,  22  Am.  St.  Rep.  254,  25  Pac.  650; 
Ames  V.  Dorset  Marble  Co.  64  Vt.  10,  23 
Atl.  867;  Martinowsky  v.  Hannibal,  35  Mo. 
App.  70;  Lull  V.  Fox  &  W.  Improv.  Co.  19 
Wis.  100;  Sellick  v.  Hall,  47  Conn.  260; 
Gould,  W^aters,  3d  ed.  §  222;  30  Cyc.  129, 
131;  Bowman  v.  Humphrey,  124  Iowa,  744, 
100  N.  W.  854,  132  Iowa,  234,  6  L.R.A. 
(N.S.)  1111,  109  N.  W.  714,  11  Ann.  Gas. 
131. 


Messrs.  Fred  W.  Sargent,  Shnll, 
Farnswortli,  &  Sanimis,  F.  B.  Gill, 
James  G.  Davis,  Wright  &  Sargent, 
Ferris  &  Id  dings,  Iiewis  S.  Haslam, 
Henderson  &  Fribourg,  £.  A.  Burgess, 
C.  K.  Williams,  George  H.  Bliven,  and 
George  M.  Pardoe  also  for  appellees. 

Fvans,  J.,  delivered  the  opinion  of  the 
court : 

The  petition  is  lengthy,  and  we  will  not 
set  it  out  verbatim.  The  following  state- 
ment from  appellant's  argument  is  a  suffi- 
cient abstract  thereof: 

"The  action  is  one  at  law,  brought  by  the 
plaintiff  to  recover  damages  sustained  by  it 
on  account  of  the  flooding  of  the  basement 
of  its  wholesale  house,  filled  with  perishable 


chaser,  though  the  report  is  obscure  on  this 
point. 

It  may  be  noted  that  the  authorities  are 
not  agreed  as  to  whether  there  can  be  a 
joinder  of  more  than  one  person  in  slander. 

In  Pope  V.  Hawtrey,  86  L.  T.  N.  S.  263, 
17  Times  L.  R.  717,  where  one  of  the  de- 
fendants, who  was  a  manager  of  a  theater, 
said  to  one  of  the  actors,  concerning  the 
plaintiff,  who  was  another  actor:  "I  won't 
have  him  in  my  theater  at  any  price,"  and 
the  other  defendant  said  to  the  plaintiff 
afterwards  in  the  hearing  of  a  third  person: 
"He  (meaning  the  other  defendant)  won't 
have  you  in  his  theater  at  any  price,"  it 
was  held  that  actions  for  these  two  state- 
ments could  not  be  joined  in  one  action, 
although  it  was  also  charged  that  tliere  was 
a  conspiracy  between  the  two  defendants  to 
dismiss  the  plaintiff  from  his  employment  as 
actor. 

But. in  Green  v.  Davies,  182  N.  Y.  499, 
75  N.  E.  536,  3  Ann.  Gas.  310,  the  court, 
in  holding  that  an  action  for  slander  could 
be  maintained  against  more  than  one  per- 
son, said:  "As  to  the  second  objection  to 
the  complaint,  that  an  action  for  slander 
can  be  maintained  against  one  person  only, 
we  are  of  opinion  that  it  is  not  well 
founded.  There  is  no  decision  in  this  state 
on  the  point,  and  though  dicta  are  to  be 
found  in  the  old  text-books  and  in  some 
of  the  Englisli  cases,  which  support  the  ap- 
pellants' contention,  the  opinion  of  modern 
writers  is  against  it.  Odgers,  Libel  & 
Slander,  p.  370.  It  is  diflieult  to  see  on 
principle  why  there  should  be  any  such 
rule.  The  reason  given  by  the  old  authori- 
ties, that  a  slander  can  be  the  utterance  of 
but  a  single  tongue,  is  not  conclusive. 
Granting  that  only  one  person  can  speak 
the  slander,  still  other  persons  may  hire  or 
procure  him  to  utter  it.  In  the  case  of 
other  torts,  such  persons  and  the  actual 
perpetrator  of  the  act  are  joint  tort  feasors. 
Thus,  a  principal  and  agent  may  be  jointly 
sued  for  the  nejzli^ence  of  the  latter.  Phelps 
v.  Wait,  30  N.  Y.  78.  There  is  no  reason 
for  any  different  rule  in  a  slander  case. 
VVe  do  not  mean  to  su^jrost  that  the  repeti- 
tion bv  one  person  of  a  slander  uttered  bv 
A)  L.K.A.(N.S.) 


another  is  any  part  of  the  original  slander. 
On  the  contrary,  they  give  rise  to  two  dis- 
tinct causes  of  action.  But  if  the  two  slan- 
ders were  uttered  in  pursuance  of  a  com- 
mon agreement  between  the  parties  that 
such  slanders  should  be  uttered,  then  each 
is  jointly  liable  with  the  other  for  their 
utter(^nce,  and  separate  causes  of  action  for 
slander  may  be  joined  in  the  same  com- 
plaint, under  §  484  of  the  Code." 


— floods,     pollution,     or     obstruction     ot 

streams. 

In  Willard  v.  Red  Bank  Oil  Go.  151  HI. 
App.  433,  the  plaintiff  sued  thirteen  defend- 
ants who  had  oil  lands  and  oil  wells  from 
1  to  4  miles  from  him  on  higher  lands,  al- 
leging that  when  the  rains  came,  oil  which 
had  escaped  and  flowed  upon  their  lands 
was  brought  down  into  a  creek,  and  from 
the  creek,  by  the  overflow  of  it,  upon  the 
plaintiff's  lands,  and  injured  them  greatly. 
The  court,  in  holding  that  a  verdict  was 
properly  directed  for  the  defendants,  said: 
*'  'A  person  polluting  a  water  course  is  liable 
in  damages  only  for  his  own  act,  and  not 
for  that  of  any  others  who  may  contribute 
to  the  injury.  If  others  have  contributed, 
his  deposit  must  be  separated  by  means  of 
the  best  proof  the  nature  of  the  case  af- 
fords, and  his  liability  ascertained  accord- 
ingly.' 2  Farnham,  Waters,  1716;  Seely 
V.  Alden,  61  Pa.  302,  100  Am.  Dec.  642; 
Chipman  v.  Palmer,  77  N.  Y.  51,  33  Am. 
Rep.  666.  We  are  of  opinion  that  the  acts 
of  each  of  the  defendants  in  allowing  the 
escape  of  oil  upon  its  own  premises  was 
separate  and  independent,  and  without  any 
connection  with  the  acts  of  others,  and, 
being  a  several  act  when  committed,  it  can- 
not be  made  joint  because  of  the  conse- 
quences which  followed  in  connection  with 
others  who  had  done  similar  acts,  and 
while  it  is  true  it  is  difficult  or  impractica- 
ble to  separate  the  injury,  that  is  no  rea- 
son whv  one  of  the  defendants  should  be 
liable  as  a  joint  tort  feasor  (among  whom 
there  is  no  contribution),  because  of  the 
consequences   which    followed    the   acts   of 
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goods,  the  flood  water  coming  from  Perry 
creek,  which  it  is  alleged  overflowed  its 
banks  because  of  obstructions  placed  in  it 
by  the  defendants.  The  plaintiff  alleges  in 
its  petition  that  Perry  creek  is  a  natural 
water  course  which  has  its  source  a  con- 
siderable distance  north  of  Sioux  City,  and 
flows  in  a  regular,  well-deflned  channel 
through  a  thickly  settled  portion  of  the  resi- 
dence and  business  section  of  the  city.  The 
stream,  as  it  passes  through  the  city,  has  a 
channel  of  from  50  to  100  feet  in  width, 
with  well-defined  banks  from  15  to  20  feet 
in  height.  The  plaintiff's  wholesale  house 
is  in  the  wholesale  and  retail  business  dis- 
trict of  t^e  city,  and  about  500  feet  west 
of  the  creek,  near  where  it  empties  into  the 


Missouri  river,  and  from  700  to  1.000  from 
and  below  the  obstructions  complained  of. 
"Prior  to  the  10th  day  of  July,  1909, 
the  defendant  city  constructed,  and  still 
maintains,  a  large  iron  bridge  across  Perry 
creek,  at  the  junction  of  what  is  known  as 
Fourth' and  West  Third  streets,  constructed 
so  low  and  short  as  to  materially  lessen  the 
capacity  of  the  stream,  and  materially  pre- 
vent the  waters  from  passing  under  the 
bridge,  and  in  connection  therewith  con- 
structed and  maintains  a  closed  cement 
apron  to  the  south  of  the  bridge,  and  joined 
with  it  in  such  manner  as  to  prevent  over- 
flow water  from  flowing  back  into  the 
channel  of  the  stream;  and  prior  to  the 
said  date  the  defendant  Simmons  Warehouse 
Company,  without  warrant  or  authority  of 


others  who  have  not  acted  in  concert  with 
it/' 

In  Equitable  Powder  Mfg.  Co.  v.  Cleve- 
land, C.  C.  &  St,  L.  R.  Co.  155  111.  App. 
265,  affirmed  in  246  111.  582,  92  N.  E.  979, 
witi  out  passing  upon  the  question,  the 
plaintiff  sued  several  railroads,  each  of 
which  had  one  or  more  embankments  or 
structures  on  which  they  crossed  a  stream 
near  his  premises,  some  of  them  more  than 
once,  and  he  claimed  that  these  embank- 
ments impeded  the  flow  of  the  stream, 
whereby  his  lands  were  flooded- and  dam- 
aged. The  court  said:  "It  is  argued  this 
ie  a  case  where  'appellant's  loss  flowed  not 
from  the  combined  result  of  each  appellee's 
act,  but  was  the  result  of  the  combined 
acts  of  appellees.'  We  cannot  agree  to  this 
conclusion.  The  evidence  shows  that  each 
of  the  appellees,  in  performing  the  acts 
complained  of,  acted  separately  for  itself 
and  independently  of  the  others  and  with- 
out concert  of  action.  There  could  be  no 
loss  result  to  appellant  except  as  a  result 
not  from  the  combined  acts,  but  from  the 
separate  and  independent  acts  of  appellees, 
which  caused  the  loss  claimed  by  appellant. 
.  .  .  It  will  be  found  that  most  if  not 
all  the  cases  where  they  [tort  feasors]  have 
been  held  liable  have  been  cases  where  no 
injury,  and  no  part  of  the  injury,  would 
have  resulted  but  for  the  act  of  the  sev- 
eral defendants  held  to  be  liable." 

In  Sun  Co.  v.  Wyatt,  48  Tex.  Civ.  App. 
349,  107  S.  W.  934,  the  plaintiff  claimed 
that  the  defendants,  each  acting  for  itself, 
laid  their  pipe  lines  in  the  ditch  alongside 
of  Highland  avenue  in  the  city  of  Beau- 
mont, on  which  plaintiff  had  his  residence, 
and  immediately  in  front  of  his  prem- 
ises; that  the  combined  result  of  these 
acta  obstructed  the  flow  of  the  surface 
water  through  the  ditch;  that  by  reason  of 
leakage,  oil  which  was  being  conveyed 
through  the  pipe  lines  ran  into  the  ditch, 
and  after  a  rainfall,  bv  the  overflow  of 
this  water  caused  by  the  obstruction  afore- 
said, was  carried  by  the  water  and  de- 
posited upon  plaintiff's  premises,  causing 
him  the  damages  claimed.  The  court,  in 
holding  that  the  petition  was  demurrable, 
40  L.R.A.(N.S.) 


said:  "It  does  not  appear  from  the  allega- 
tions of  the  petition,  that  there  was  any 
joint  or  concurrent  action  on  the  part  of 
plaintiffs  in  error.  On  the  contrary,  it  ap- 
pears that  each  of  the  corporations  joined 
as  defendants  acted  independently  of  the 
others  in  the  laying  of  the  pipe  lines  and 
in  maintaining  and  operating  the  same, — 
each  defendant  laying  its  own  pipe  line 
and  maintaining  and  operating  the  same 
without  regard  to,  or  connection  with, 
either  of  the  others.  It  is  not  contended 
by  plaintiff  that  the  defendants  acted  joint- 
ly in  the  laying  of  their  pipe  lines  in  the 
ditch,  but  that  the  combined  result  of  their 
separate  and  independent  acts  was  to  ob- 
struct the  flow  of  water  through  the  ditch, 
causing  the  consequential  injury  of  which 
he  complains,  and  that  this  authorized  the 
joinder  of  all  of  them  in  this  suit.  .  .  . 
In  the  present  and  similar  actions  where 
the  parties  act  separately  and  independent- 
ly, with  no  concert  of  action  and  no  com- 
mon purpose,  it  would  be  manifestly  unjust 
to  make  each  liable  for  the  entire  injury, 
without  regard  to  the  extent  to  which  its 
acts  contributed  to  the  general  result." 

In  Hinds  v.  Barrie,  6  Ont.  L.  Rep.  656, 
where  the  plaintiff  joined  the  town  and  an 
individual  in  an  action  for  damages,  and 
such  other  relief  as  she  might  be  entitled 
to,  for  obstructing  a  water  course,  where- 
by driftwood  and  rubbish  were  thrown 
upon  her  land,  the  court,  in  holding  that 
an  action  against  the  two  defendants  to- 
gether could  not  be  maintained,  said:  "I 
am  obliged,  however,  to  say  that  no  joint 
cause  of  action  is  disclosed.  An  unlawful 
act  is  alleged  against  each  defendant.  It 
is  not  charged  that  these  acts  were  done 
in  concert,  or  that  the  defendants  were 
jointly  concerned  in  their  commission.  The 
town  is  charged  with  having  increased  the 
volume  of  water  flowing  into  the  water 
course,  at  the  same  time  obstructing  the 
latter  and  diminishing  its  capacity  for  car- 
rying it  away.  W^ebb  is  also  charged  with 
having  contracted  the  water  course  where 
it  passes  through  his  land,  and  it  is  cliarged 
that  the  natural  effect  of  the  combined  acts 
of  the  defendants   is   to  cause   the  water 
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law,  and  in  violation  of  the  statutes  of 
Iowa,  had  constructed  and  was  maintain- 
ing over  the  said  Perry  creek,  and  in  the 
bed,  bottom,  and  banks  thereof,  a  solid 
piece  of  masonry  known  as  a  cement  con- 
duit, .  .  .  of  a  size  and  capacity  mate- 
rially less  than  the  size  and  capacity  of  the 
stream;  that  the  said  Simmons  Warehouse 
Company,  also  in  connection  with  the  said 
conduit,  and  without  warrant  or  author- 
ity of  law,  and  in  violation  of  the  statutes 
of  Iowa,  constructed  and  was  maintaining 
a  solid  cement  apron  from  the  top  of  the 
said  conduit  to  the  south  edge  of  the 
bridge  constructed  by  the  city  of  Sioux 
City,  and  heretofore  referred  to;  that  the 
said  cement  apron  was  so  constructed  that 
water  to  the  south  of  the  said  bridge  could 


not  again  enter  the  bed  of  said  Perry  creek, 
but  was  forced  out  of  and  away  from  the 
bed  of  said  stream,  and  upon  public  and 
private  property;  that  the  said  bridge  .  .  • 
and  the  apron  and  conduit  aforesaid  were 
constructed  under  the  supervision  and  co- 
operation of  the  defendant  Simmons  Ware- 
house Company  and  the  defendant  city  of 
Sioux  City,  and'  has  been  so  maintained 
and  kept  to  the  present  time.  Prior  to 
the  said  date,  the  defendants  Sioux  City 
Service  Company,  the  Chicago,  Milwaukee, 
&  St.  Paul  Railway  Company,  Chicago  & 
Northwestern  Railway  Company,  Great 
Northerti  Railway  Company,  and  city  of 
Sioux  City  had  each  built  and  were  main- 
taining pile  bridges  in  and  ov«r  said  creek 
at  points  both  to  the  north  and  south  of 


flowing  through  the  water  course  to  become 
obstructed  and  to  be  dammed  back  upon, 
and  to  overflow,  the  plaintiff's  land.  'Com- 
bined,' in  this  connection,  the  wrongful  acts 
being  independent  of  each  other,  means  no 
more  than  'concurrent'  (Sadler  v.  Great 
Western  R.  Co.  [1895]  2  Q.  B.  688,  at  p. 
694),  and  does  not  charge  a  joint  cause 
of  action  (p.  693).  Each  of  these  acts,  be- 
ing wrongful,  gives  rise  to  a  separate  cause 
of  action  against  each  defendant,  though 
their  injurious  result  may  be  increased,  or 
even,  sensibly  caused,  by  the  concurrence 
of  both." 

It  seems  probable  that  the  court  took 
the  view  that  there  was  a  distinction  be- 
tween wilful  torts  and  negligence  in  Gold- 
stein V.  Tunick,  69  Misc.  616,  110  N.  Y. 
Supp.  905,  where  the  court  below  gave  judg- 
ment for  the  defendant  in  an  action  by  a 
man  against  his  next  door  neighbor  for 
flooding  the  allev  between  them  by  water 
from  his  roof,  whence  the  water  came  into 
his  basement,  and  where  it  was  claimed  by 
the  defendant  that  the  plaintiff's  landlord 
was  also  guilty  of  negligence  which  caused 
part  of  the  damage.  The  court  seemed  to 
be  of  the  opinion  that  the  defendant  might 
be  sued  for  the  entire  damage,  although 
the  plaintiff's  landlord  had  contributed  to 
it,  and  quoted  from  the  opinion  in  Slater 
V.  Mersereau,  64  N.  Y.  138,  this  proposi- 
tion: "Where  separate  acts  of  negligence 
of  two  parties  are  the  direct  causes  of  a 
single  injury  to  a  third  person,  and  it  is 
impossible  to  determine  in  what  proportion 
each  contributed  to  the  injury,  either  is 
responsible  for  the  whole  injury;  and  this 
although,  without  fault  on  his  part,  the 
damages  would  have  resulted  from  the  act 
of  the  other."  But  this  it  seems  was  not 
necessary  to  the  reversal  of  the  judgment. 

The  separation  of  joint  action  from  sev- 
eral actions  is  often  a  matter  of  great  dif- 
ficulty. In  Timms  v.  Vancouver,  16  B.  C. 
336,  where  the  plaintiff  sued  the  defend- 
ant corporations, — one  being  a  city,  the 
other  a  railway  company, — for  damages  to 
his  land,  whereby  a  water  course  on  his 
land  was  obstructed  or  its  capacity  dimin- 
islied  by  the  city  by  its  arrangement  of  its 
40  L.R.A.(N.S.) 


I  drains,  etc.,  and  by  the  railroad  by  the  erec- 
tion of  a  building,  the  court,  in  declining 
to  direct  the  plaintiff  to  elect  which  of  the 
defendants  he  should  proceed  against,  said: 
"If  there  was  joint  action  by  the  two  de- 
fendants in  the  laying  out  of  a  drainage 
system,  and  that  system  should  prove  to 
have  been  negligently  devised  or  carrjed  out 
(with,  of  course,  resultant  damage  to  ri- 
parian owners),  the  defendants  would  in 
my  opinion  be  joint  tort  feasors,  in  which 
case  they  would  be  properly  joined  in  one 
action.  That  being  a  possible  construction 
of  this  statement  of  claim,  this  motion  must 
be  dismissed." 

In  Picker  ill  v.  Louisville,  126  Ky.  213, 
100  S.  W.  873,  it  was  alleged  that  the  de- 
fendant city  by  its  manner  of  drainage, 
and  the  two  defendant  railroad  companies 
by  their  constructions,  threw  water  and 
fllth  upon  the  plaintiff's  lot,  causing  him 
injury  by  the  joint  and  several  negligence 
of  the  defendants;  that  the  two  railroad 
companies  were  jointly  interested  in  cer- 
tain of  these  constructions,  and  that  their 
wrongful  acts  were  committed  and  done 
with  the  knowledge  and  approval  of  the  de- 
fendant city.  The  court  said:  *'There  was 
no  misjoinder  of  parties  or  of  actions.  Ac- 
cording to  the  allegations  of  the  petition, 
and  much  of  appellant's  testimony,  all  the 
appellees  were  wrongdoers,  as  by  their  joint 
and  several  acts  and  conduct  appellant's 
property  was  injured.  If  the  averments 
of  the  petition  are  true,  and  appellant's 
testimony  can  be  relied  on,  all  contributed 

I  in  some  material  measure  to  the  injuries 
complained  of.  The  injuries  resulted  from 
the  diversion  of  the  water  from  its  natural 
course,  and  the  accumulation  of  an  unusual 
quantity  of  it  upon  appellant's  lot.  If  this 
was  caused  in  part  by  the  acts  of  each  of 
the  appellees,  and  the  entire  volume  of 
water  produced  by  their  joint  and  concur- 
ring negligence  inflicted  the  injury,  unques- 
tionably it  was  inflicted  by  the  combined 
or  joint  action  of  all  three  of  them;  there- 
fore they  are  jointly,  as  well  as  severally, 
liable."  See  also,  as  to  pollution  of  stream, 
cases  cited  in  note  in  24  L.R.A.(N.S.)  1185. 
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plamtifiTs  place  of  business,  and  in  building 
and  maintaining  the  said  bridges  tliey  had 
driven  several  hundred  large  piles  in  the 
banks  and  bed  of  the  stream,  and  had  built 
piers  therein,  and  each  is  still  maintaining 
the  said  bridges,  piles,  and  piers.  Prior  to 
the  Aaid  date,  the  other  defendants  had  each 
constructed  buildings  between  Fourth  and 
Fifth  streets  on  the  banks  and  bed  of  the 
creek,  and  in  the  construction  thereof  they 
had  deposited  large  quantities  of  rock, 
stone,  and  cement  adjacent  to  their  build- 
ings, thus  lessening  the  carrying  capacity 
of  the  stream. 

"The  plaintiff  alleges  that  the  said 
bridges,  buildings,  and  other  structures 
were  so  improperly,  unskilfully,  and  negli- 
gently constructed  and  placed  in  the  chan- 


nel of  the  creek,  that  no  adequate  space  was 
left  for  the  free  and  unobstructed  passage 
of  the  water,  and,  through  the  narrowing 
and  restricting  of  the  channel  of  the  creek 
in  this  manner,  and  by  the  catching  and 
lodgment  of  great  quantities  of  debris  and 
drift  by  the  piles,  piers,  girders,  walls,  and 
projections  of  said  bridges,  conduit,  build- 
ings, and  other  structures,  caused  the  over- 
flow of  the  waters  of  the  creek  and  the  flood- 
ing of  the  plaintiff's  premises.  The  plain- 
tiff further  alleges  in  its  petition  that, 
had  the  stream  been  kept  free  from  obstruc- 
tions, its  waters  would  have  remained  in 
the  channel  of  the  stream,  and  would  have 
flowed  into  the  Missouri  river  without  dam- 
age to  the  plaintiff;  that  the  defendants 
knew  or  should  have  known  of  the  obstruc- 


— damages  by  animals  of  different  owners. 

In  Nohre  ▼.  Wright,  98  Minn.  477,  108 
N.  W.  865,  8  Ann.  Cas.  1071,  where  the 
plaintiff  brought  an  action  for  sheep  killed 
by  defendants'  dogs,  the  court  said:  "The 
complaint  alleged  that  the  two  dogs  'were 
owned  and  in. the  possession  of  the  defend- 
ants herein,*  but  tne  evidence  very  clearly 
showed  that  one  dog  belonged  to  the  de- 
fendant George  Wright,  and  the  other  to 
the  defendant  William  Wright.  The  com- 
mon-law rule  is  that,  where  domestic  ani- 
mals of  different  owners  unite  In  commit- 
ting an  injury,  the  wrong  is  not  the  joint 
wrong  of  the  owners,  but  each  owner  is 
liable  separately  for  the  damages  done  by 
his  own  animal.  Separate  owners  of  several 
animals  are  not  jointly  liable  for  damages 
done  by  them  all  at  the  same  time." 

Where  two  dogs  attacked  and  killed 
sheep,  in  an  action  against  the  owner  of 
one  of  the  dogs,  there  was  evidence  that 
he  killed  one  of  the  sheep,  and  the  court 
gave  judgment  for  the  value  of  that  sheep 
and  for  the  value  of  one  half  of  the  other 
sheep  killed;  and  this  was  affirmed  by  an 
evenly  divided  court.  Williams  ▼.  Wood- 
worth,  32  N.  S.  271. 

So,  the  owner  of  trespassing  sheep  may 
show  that  the  cattle  of  the  plaintiff  and 
others  were  grazing  on  the  land  at  the  time 
of  the  alleged  trespass,  and  did  part  of  the 
damage  complained  of,  as  he  is  liable  only 
for  the  mischief  done  by  his  sheep,  and  not 
for  that  done  by  the  animals  of  others. 
Pacific  Livestock  Co.  v.  Murray,  45  Or.  103, 
76  Pac.  1079. 

In  Wood  V.  Snider,  187  N.  Y.  28,  12 
L.RJ^.(N.S.)  912,  79  N.  E.  868,  where  a 
drove  of  cattle  owned  by  several  persons 
in  severalty,  and  attended  by  their  owners 
and  others,  trespassed  on  the  plaintiff's 
lands,  and  the  evidence  justified  a  finding 
that  they  all  did  equal  damage,  it  was  held 
that  the  defendant,  the  owner  of  part  of 
the  cattle,  was  liable  for  such  part  of  the 
whole  damage  as  his  cattle  bore  to  all  the 
cattle. 

But  where  there  is  concert  of  action  the 
rule  is  otherwise.  In  Martin  v.  Farrell,  66 
40  L.R.A.(N.S.) 


App.  Div.  177,  72  N.  Y.  Supp.  934,  it  ap- 
peared that  the  two  defendants  and  two 
other  persons  coming  back  from  horse  rid- 
ing found  that  the  stable  man  of  the  de- 
fendants was  away,  and  thereupon  the 
horses  of  the  Farrells  and  of  one  of  the 
other  riders  were  put  in  a  lot  where  the 
plaintiff^s  horse  was  rightfully  pasturing, 
the  locked  gate  of  which  was  opened  by 
drawing  the  staple.  ■  Later  the  plaintiff's 
horse  was  found  to  be  injured.  The  court 
said:  "The  three  horses  were  heard  in  the 
lots  with  the  plaintiff's  horse  during  the 
night,  and  they  were  seen  there  during  the 
early  part  of  the  following  day.  One  of 
the  three  horses  was  seen  to  kick  at  the 
forward  part  of  the  plaintiff's  horse,  and 
the  plaintiff's  horse  started  away  limping 
on  the  left  foreleg.  Subsequently,  the  plain- 
tiff found  his  horse  in  the  lot  with  an  in- 
jury on  the  left  foreleg.  .  .  .  This  ac- 
tion is  brought  against  the  defendants  for 
damages  to  the  plaintiff's  horse.  It  is  an 
action  for  a  wrong.  The  wrong  consists 
in  putting  the  horses  into  the  field  where 
plaintiff's  horse  was  rightfully  pasturing. 
It  was  a  single  wrongful  act,  although  sev- 
eral were  concerned  therein.  This  case 
does  not  depend  upon  the  ownership  of  the 
horses,  nor  as  to  whether  they  were  known 
to  be  vicious.  The  rule  that  each  person  is 
liable  only  for  damages  done  by  his  own 
animal  does  not  apply.  If  the  injury  to 
the  plaintiff's  horse  was  one  fairly  to  have 
been  anticipated  from  the  wrongful  act  of 
turning  the  three  horses  into  the  lots,  then 
all  persons  participating  in  the  wrong  were 
joint  wrongdoers."  Judgment  against  one 
of  the  defendants  was  affirmed,  but  judg- 
ment against  the  other  defendant  was  re- 
versed by  lack  of  evidence  that  he  took  part 
in  turning  the'  horses  into  the  lot. 

In  an  action  for  trespass  on  lands  by  the 
defendant's  cattle,  where  the  facts  are  not 
reported  so  that  the  exact  nature  of  the 
situation  can  appear,  the  court  said:  "The 
defendants  were  in  the  joint,  or  at  least 
common,  occupation  of  an  adjoining  cattle 
range,  and  each  of  them  owned'  animals 
going  to  make  up  a  herd  that  pastured  the 
range  and  that  committed  the  trespass  and 


110 


IOWA  SUPREME  COURT. 


OcfP. 


tions  which  were  being  placed  in  the  stream, 
and  maintained  there,  and  that  they  woHild 
render  the  carrying  capacity  of  the  creek 
insufficient;  that  they  would  divert  the 
waters  of  the  stream,  and  cause  it  to  over- 
flow,  to  the  injury  of  the  plaintiff  and 
others;  that  the  construction  and  mainte- 
nance of  the  said  obstructions  constituted 
an  unlawful  obstruction  of  the  creek,  and 
the  obstructions  united  in  their  effect  and 
results  and  caused  the  diversion  of  the 
waters  of  the  creek,  and  constituted  a 
public  and  common  nuisance,  in  violation 
of  both  public  and  private  rights;  and  that 
the  defendants,  by  the  exercise  of  reason- 
able care  and  diligence,  should  have  known 
that  the  structures  would  combine  and 
unite  in  obstructing  the  stream,  and  would 


constitute  a  public  nuisance,  in  violation  of 
both  public  and  •  private  rights.  By  the 
flooding  of  the  plaintiff's  premises,  it  was 
damaged,  so  it  alleges,  in  the  sum  of 
$20,000,  for  which  it  demands  judgment, 
and  that  the  obstruction  maintained  by  the 
defendants,  and  each  of  them,  be  adjudged 
to  constitute  nuisances,  and  an  order  be 
made  directing  the  abatement  thereof." 

The  principal  question  presented  under 
the  motions  of  the  moving  defendants  is 
whether,  upon  the  showing  of  the  petition,  a 
joint  liability  of  the  defendants  is  made 
to  appear.  If  the  facts  pleaded  show  only 
a  several  liability,  and  not  a  joint  liability, 
then  the  motions  were  properly  sustained. 
The  appellant  contends  for  the  application 
of  the  rule  that,  where  an  injury  is  caused 


inflicted  the  damage  complained  of,  and  for 
which  the  recovery  was  had."  It  was 
held  that  the  defendants  were  jointly  lia- 
ble. Wilson  V.  White,  77  Neb.  361,  124 
Am.  St.  Rep.  852,  109  N.  W.  367. 

Suits  to  restrain  tort  feasors. 

See  also  note  in  6  L.R.A.(N.S.)   1149. 

As  heretofore  stated,  the  courts  show 
greater  liberality  in  allowing  the  joining 
of  tort  feasors  in  suits  to  restrain  their 
wrongful  acts,  than  in  actions  for  damages. 

In  State  ex  rei.  Federal  Lead  Co.  v.  Bear- 
ing, : —  Mo.  — ,  148  S.  W.  618,  it  appears 
that  an  action  was  begun  by  the  owner  of 
land  upon  a  river,  to  enjoin  the  relator  and 
several  other  parties  from  polluting  the 
waters  of  the  stream  by  discharging  into 
it  certain  substances  from  their  various 
mines  and  mills,  and  that  the  relator 
brought  a  writ  of  prohibition  to  prevent 
the  judge  from  going  on  with  the  case.  In 
dismissing  the  writ,  the  court  said:  "It 
does  not  appear  from  the  petition  that 
whatever  was  done  by  the  several  defend- 
ants toward  polluting  the  stream  was  done 
independently.  In  other  words,  each  de- 
fendant has  its  own  separate  milling  plant, 
and  the  refuse  from  them  is  placed  into 
the  stream  by  the  several  defendants  in  the 
ordinary  and  usual  manner  of  doing  their 
respective  work.  One  defendant  had  noth- 
ing to  do  with  the  work  and  doings  of  the 
other.  But,  on  the  other  hand,  the  petition 
charges  that  the  combined  wrongful  doings 
of  ail  defendants  has  produced  the  present 
condition  of  the  river,  and  has  therefore 
produced  the  nuisance  sought  to  be  abated. 
.  .  .  There  is  a  marked  distinction  be- 
tween actions  in  equity  and  actions  at  law 
in  cases  of  this  character.  If  the  plaintiff, 
Steinmetz,  had  sued  these  five  defendants 
for  damages  resulting  to  his  property  by 
reason  of  their  alleged  separate  acts,  the 
cause  of  action  stated  would  be  a  separable 
cause  of  action,  because  each  defendant 
would  only  be  liable  for  such  proportionate 
part  of  the  whole  dnmas:e  as  it  had*  done 
by  reason  of  its  individual  wronpfful  act. 
Better  stated,  each  defendant  would  only 
40  L.R.A.(X.S.) 


be  liable  to  plaintiff  for  such  damage  as 
its  individual  wrongful  acts  had  occasioned. 
But  in  equity  where  the  purpose  of  the  ac- 
tion is  to  abate  the  nuisance  which  pro- 
duces the  injury,  and  thereby  restore  the 
stream,  the  rule  as  to  joinder  of  parties  is 
different.  In  such  cases  each  party  con- 
tributing in  any  way  to  produce  the  pollu- 
tion of  the  stream  is  a  proper  party  de- 
fendant, and  no  separable  cause  of  action 
stated.  In  a  note  to  the  case  of  Warren 
V.  Parkhurst,  6  L.R.A,(N.S.)  1149,  the 
learned  annotator  has  clearly  drawn  the 
distinction."  (The  court  then  quotes  the 
note.) 

In  Madison  v.  Ducktown  Sulphur,  Cop- 
per k  Iron  Co.  113  Tenn.  331,  83  S.  W.  668, 
where  several  plaintiffs  sued  two  defend- 
ants for  an  injunction  based  on  the  ground 
of  nuisance,  in  that,  in  the  operation  of 
their  plant  in  the  course  of  reducing  cop- 
per ore,  large  volumes  of  smoke  were 
emitted  which  descended  upon  the  surround- 
ing lands  and  injured  trees  and  crops,  and 
rendered  the  homes  of  the  complainants  less 
comfortable  and  their  lands  less  profitable 
than  before,  the  court  said:  "The  rule  is 
that  two  or  more  persons  may  unite  in  a 
bill  to  enjoin  a  nuisance,  although  their 
lands  are  separate  and  distinct  from  each 
other,  Where  it  appears  that  the  lands  of 
all  are  affected  in  substantially  the  same 
way  by  the  nuisance  complained  of.  .  .  . 
So,  when  several  persons,  acting  independ- 
ently, combine  to  produce  a  nuisance,  such 
persons  may  be  joined  as  defendants  in  a 
suit  for  injunctive  relief.  .  .  .  But 
there  can  be  joinder  neither  of  complain- 
ants nor  of  defendants  for  the  purpose  of 
recovering  damages  for  the  injuries  caused 
by  such  nuisance."  But  an  injunction  was 
denied  conditionally. 

In  Wood  V.  Sutcliffe,  16  Jur.  75,  2  Sim. 
N.  S.  163,  21  L.  J.  Ch.  N.  S.  253,  the  court 
was  of  the  opinion  that  it  would  be  no 
answer  to  a  claim  for  an  injunction  for 
polluting  the  waters  of  a  stream,  that  other 
parties  also  were  poUutinjj  it. 

So,  in  Crossley  v.  Lighttowler,  L.  R.  3 
Eq.  279,  the  court,  while  it  is  stated  that 
the  point  was  not  necessary  for  the  deci- 
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to  a  third  person  by  the  concurring  wrong- 
ful acts  of  others,  each  and  all  such  wrong- 
doers are  severally  and  jointly  liable  for 
the  injury  thus  inflicted.  As  to  the  general 
statement  of  this  rule,  there  is  no  difficulty. 
All  authorities  concur  in  it.  But  in  the 
application  of  this  rule  to  the  concrete  case 
difficulty  has  often  been  encountered,  and 
diversity  of  opinion  has  arisen.  Such  is 
the  form  of  the  controversy  here.  It  is 
not  claimed  in  the  petition  that  there  was 
any  concert  of  action  in  the  erection  of 
the  alleged  nuisances  by  the  defendants, 
nor  that  there  was  any  concurrence  of 
action  in  either  place  or  time.  Some  of  the 
defendants  built  bridges  across  the  stream 
at  different  points  thereon.  Others  built 
structures  upon  its  banks,  and  encroached 


upon  its  capacity.  But  each  acted  inde- 
pendently and  for  himself  alone.  Because 
of  the  lack  of  concert,  appellees  contend 
that  each  is  liable  only  for  his  own  wrong 
and  the  consequences  thereof.  The  appel- 
lant contends  that  the  rule  referred  to  may 
apply  even  though  there  be  no  prior  con- 
cert of  action.  A  familiar  illustration  of 
such  an  application  is  a  case  wherein  a 
collision  may  occur  between  trains  owned 
and  operated  independently,  and  as  a  re- 
sult of  the  independent  and  separate  negli- 
gence of  the  persons  in  control  of  the  re- 
spective trains.  In  such  a  case,  both  par- 
ties are  held  liable  for  the  injuries  result- 
ing from  the  collision.  Again,  the  appli- 
cation of  the  rule  has  been  denied  in  many 
cases  where  concurring  negligences  have  con- 


sion  under  the  facts,  was  of  the  opinion 
that  it  was  no  answer  to  an  application  to 
enjoin  a  man  from  polluting  a  stream  that 
others  were  also  polluting  the  stream,  and 
that  an  injunction  against  him  would  not 
make  the  water  clear. 

In  Cowan  v.  Buccleuch,  L.  R.  2  App.  Cas. 
344,  it  was  held  that  it  was  proper  practice 
under  the  Scotch  law  to  join  in  one  action 
for  an  injunction  independent  polluters  of 
a  river. 

In  Blair  v.  Deakin,  67  L.  T.  N.  S.  622, 
in  granting  an  injunction  against  a  manu- 
facturer for  polluting  a  stream,  the  court 
considered  that  it  was  shown  that  the  de- 
fendants' acts  alone  were  polluting  the 
water,  but  discussed  the  question  whether 
the  action  would  lie  if  the  pollution  caused 
by  the  defendants  was  by  itself  not  ma- 
terial, and  said:  "Given,  first,  the  fact 
that  the  amount  of  pollution  brought  in  by 
the  defendants  is  such  that  by  itself  it 
would  not  sufficiently  injure  this  water  as 
to  make  it  unfit  lor  bleaching  at  the  works 
or  either  of  the  plaintiffs;  but  given  also 
the  fact  that  the  amount  poured  in  by  the 
defendants,  together  with  the  amount 
poured  in  by  their  father  at  his  works,  is 
enough  to  produce  the  condition  of  things 
which  actually  exists, — namely,  that  the 
water  at  the  plaintiff's'  works,  is  unfit  for 
bleaching, — ^now,  is  it  the  law  that,  sup- 
posing it  is  impossible  to  say  that  any  one 
of  those  persons  pours  into  this  stream 
foul  matter  enough  by  itself  to  create  a 
nuisance,  but  that  what  they  all  pour  in 
together  does  create  a  nuisance,  that  the 
plaintiffs  cannot  sue  any  one  of  them?  If 
that  were  so,  I  suppose  a  plaintiff  who 
lost  that  which  is  his  natural  right — name- 
ly, to  have  the  water  of  the  stream  pass  in 
its  original  pure  condition — might  lose  that 
right  entirely  by  the  combined  action  of  a 
number  of  manufactures  above  him.  They 
might  all  laugh  at  him  and  say,  'You  can- 
not sue  any  one  of  us  because  you  cannot 
prove  that  what  each  one  of  us  does  would 
of  itself  be  enough  to  cause  you  damage.' 
All  I  can  observe  is  that,  in  my  opinion,  it 
would  be  a  most  unjust  law  if  there  were 
such  a  law."  He  said,  further,  if  the  ri- 
40  L.R.A.(N.S.) 


parian  owner  finds  that  the  bad  condition 
**was  produced  by  the  combined  acts  of  a 
number  of  riparian  proprietors  above  him, 
is  he  without  remedy?  Has  he  no  remedy 
because  each  one  of  them  can  say:  'It  was 
not  my  doing.  I  only  contributed  a  part, 
and  the  part  I  did  contribute  was  not 
enough  to  do  you  damage?'  I  put  another 
illustration  during  the  course  of  the  argu- 
ment which  has  not  been  answered  to  my 
satisfaction.  Suppose  that  there  were  only 
two  polluting  sources ;  suppose  'that  one  of 
two  manufacturers  sent  in  a  particular 
chemical  which  of  itself  would  do  no  kind 
of  harm,  and  then  that  the  other  below  him 
sent  in  another  chemical  which  of  itself 
would  do  no  kind  of  harm;  suppose  that 
the  combined  effect  of  those  two  chemicals 
— and  the  thing  is  quite  possible — would 
be  such  that  the  stream  would  become  poi- 
soned and  quite  unusable  for  any  domestic 
or  manufacturing  use,  would  neither  of 
those  manufacturers  be  liable?  I  have  no 
hesitation  in  saying  that  in  my  opinion  a 
man  so  injured  has  distinctly  a  right  to 
take  the  several  persons  who  injure  him 
in  detail  and  to  say,  'I  am  suffering  from 
the  combined  acts  of  all  of  vou;  if  I  can 
prove  that  each  one  of  you  contributes  to 
that  result  which  is  damaging  me,  1  have 
a  right  to  sue,  and  a  right  to  ask  the  court 
to  prevent  each  of  you  from  sending  in  his 
contribution  to  that  which  in  the  aggre- 
gate does  me  damage.'" 

In  Sammons  v.  Gloversville,  decided  in 
1901,  34  Misc.  459,  70  N.  Y.  Supp.  284, 
affirmed  in  67  App.  Div.  628,-74  N.  Y.  Supp. 
1145,  175  N.  Y.  346,  67  N.  E.  622,  it  was 
held  that  where  a  city  had  injured  the 
plaintiff  by  throwing  'its  sewer  into  a 
stream,  he  was  entitled  to  injunctive  relief 
against  the  city,  although  there  were  tan- 
neries and  another  city  which  also  con- 
tributed to  the  pollution  of  the  water,  as 
he  was  not  required  to  sue  them  all  at  once; 
but  the  judgment  was  framed  in  such  a 
way  as  to  give  the  city  an  opportunity  to 
apply  to  the  legislature  for  leave  to  con- 
demn the  land  before  it  became  operative. 
Compare  Whalen  ▼.  Union  Bag  &  Paper 
Co.  infra. 
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tributed  to  an  injury  without  concert  of 
action  on  the  part  of  the  wrongdoers.  The 
most  frequent  illustration  of  this  holding 
is  to  be  found  in  cases  of  nuisance  wherein 
different  parties  have  independently  con- 
tributed to  the  pollution  of  the  atmosphere, 
or  to  the  pollution  of  a  stream  by  sewage 
or  otherwise,  or  to  the  obstruction  of  a 
stream. 

Appellant  introduces  the  discussion  at 
this  point  with  the  following  quotation 
from  Cooley  on  Torts,  •ISS:  "Where  sev- 
eral persons  unite  in  an  act  which  con- 
stitutes a  wrong  to  another,  intending  at 
the  time  to  commit  it,  or  doing  it  under 
circumstances,  which  fairly  charge  tliem 
with  intending  the  consequences  which  fol- 
low, it  is  a  very  reasonable  and  just  rule 
of  law  which  compels  each  to  assume  and 
bear  the  responsibility  of  the  misconduct 
of  all.  To  require  the  party  injured  to  as- 
certain and  point  out  how  much  of  the 
injury  was  done  by  one  person  and  how 
much  by  another,  or  what  share  of  re- 
sponsibility is  fairly  attributable  to  each  as 
between  themselves,  and  to  leave  this  to 
be  apportioned  among  them  by  the  jury 
according  to  the  mischief  found  to  have 
been  done  l^y  each,  would,  in  many  cases,  be 
equivalent  to  a  practical  denial  of  justice. 
The  law  does  not  require  this,  but,  on  the 
other  hand,  permits  the  party  injured  to 
treat  all  concerned  in  the  injury  as  con- 
stituting together  one  party,  by  their  joint 
co-operation  accomplishing  certain  injurious 
results,  and  liable  to  respond  to  him  in  a 
gross  sum  as  damages." 

As  against  this,  the  appellees  quote  the 
same  authority,  3d  ed.  *166:  "But  where 
different  proprietors  on  a  stream,  each  act- 
ing independently  and  for  his  own  pur- 
poses, conduct  ^Ith  or  refuse  into  the 
stream  from  their  respective  estates,  they 
are  held  not  to  be  jointly  liable.    So,  where 


several  proprietors  drain  their  premises  into 
the  same  ditch  or  water  way,  and  the  com- 
bined waters  flood  or  otherwise  damage  a 
lower  proprietor.  But  it  would  be  other- 
wise, if  there  was  some  concert  of  action, 
as  if  they  joined  in  constructing  or  main- 
taining the  ditch.  The  same  rule  applies 
to  tlie  pollution  of  the  atmosphere  as  to 
the  pollution  of  a  stream.  And  where  dif- 
ferent factories  or  works  owned  and  carried 
on  by  different  proprietors  each  discharge 
volumes  of  smoke  and  gases  into  the  atmos- 
phere, which  mingle  and  spread  over  the 
surrounding  territory,  injuring  v^etation 
and  affecting  the  health  and  comfort  of 
those  who  live  in  the  vicinity,  each  pro- 
prietor is  liable  only  for  the  proportion  of 
the  damage  caused  by  him,  and  not  jointly 
and  severally  for  the  entire  damage." 

Our  own  cases  are  committed  to  the  doc- 
trine that  a  party  who  wrongfully  pollutes 
the  atmosphere,  or  who  so  pollutes  a  stream, 
is  liable  for  the  extent  of  the  injury  caused 
by  his  wrongful  act,  and  that  he  is  not 
jointly  liable  with  other  parties  who,  act- 
ing independently,  may  also  be  guilty  at 
the  same  time  of  the  same  kind  of  pollution. 
Loughran  v.  Des  Moines,  72  Iowa,  382,  34 
N.  W.  172;  Harley  v.  Merrill  Brick  Co.  83 
Iowa,  73,  48  N.  W.  1000;  Bowman  v. 
Humphrey,  124  Iowa,  744,  100  N.  W.  854, 
Id.,  132  Iowa,  234,  6  L.R.A.(N.S.)  1111, 
109  N.  W.  714,  11  Ann.  Cas.  131. 

In  the  Bowman  Case  hist  cited,  it  is  said: 
"Now,  while  the  doctrine  here  stated  is 
undoubtedly  correct  as  applied  to  an  ap- 
propriate state  of  facts,  it  is  not  difficult 
to  see  that  it  is  misapplied  under  circum- 
stances such  as  are  here  presented.  Joint 
liability  of  wrongdoers,  each  for  all  and 
all  for  each,  exists  only  where  the  wrong 
itself  is  joint.  If  the  separate  wrongful 
acts  of  two  or  more  persons  acting  inde- 


But  in  Whalen  v.  Union  Bag  &  Paper  Co. 
145  App.  Div.  1,  129  N.  Y.  Supp.  391,  in 
reversing  a  judgment  for  the  plaintiff  in 
an  action  to  restrain  the  defendant  from 
polluting  a  stream  by  its  pulp  mill,  and 
for  damages,  the  court  stated  that  the  dam- 
ages sustained  by  the  plaintiff  were  in- 
significant in  comparison  with  the  damage 
that  the  defendant  would  suffer  if  obliged 
to  discontinue  its  mill;  that  the  stream 
was  also  polluted  by  other  mills,  one  in 
particular,  and  that  the  injunction  would 
not  clear  the  stream;  and  that  the  damages 
had  not  been  apportioned  so  as  to  charge 
the  defendant  merely  with  the  damage 
which  it  had  caused,  and  said:  "The  judg- 
ment should  be  modified  by  eliminating  that 
part  granting  an  injunction  and  providing 
that  the  plaintiff  mav  at  any  time  apply 
at  the  foot  of  the  judgment  for  an  injunc- 
tion, upon  showing  that  otherwise  the  creek 
is  reasonably  pure,  or  that  the  other  par- 
40  L.R.A.(N.S.) 


ties  illegally  contaminating  it  are  properly 
enjoined  or  have  ceased  to  pollute  the  same, 
and  that  upon  showing  such  facts  and 
making  it  appear  that  the  ends  of  justice 
so  require,  an  injunction  substantially  as 
mentioned  in  the  judgment,  or  such  aa  the 
court  may  direct,  shall  issue,  or,  at  the 
plaintiff's  election,  that  he  may  take  such 
action  for  such  other  or  further  relief  as 
he  may  be  advised,  on  account  of  any  in- 
jury to  his  property  hereafter  occurring; 
and  the  judgment  is  reversed  upon  the  law 
and  facts  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event,  unless  plain- 
tiff stipulates  to  reduce  the  damages  to 
$100  per  year,  in  which  case  the  judgment 
is  so  modified,  and  as  modified  hereby  af- 
firmed, without  costs  to  either  party."  The 
damages  awarded  in  the  trial  court  were 
about  $312  per  year;  Betts,  J.,  dissented 
and  cited,  among  other  cases,  Sammons  ▼. 
Gloversville,  supra.  B.  B.  B, 
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pendently,  without  concert,  plan,  or  agree- 
ment, unite  to  cause  injury  to  another,  such 
persona  are  not  joint  wrongdoers  within  the 
meaning  of  the  law,  and  each  is  liable  to 
the  injured  party  for  only  so  much  of  said 
injury  as  is  chargeable  to  his  own  separate 
individual  act.  Bonte  v.  Postel,  109  Ky.  64, 
51  L.ILA.  187,  68  S.  W.  536;  Sparkman  v. 
Swift,  81  Ala.  231,  8  So.  160;  Bard  v.  Yolin, 
26  Pa.  482;  La  France  v.  Krayer,  42  Iowa, 
143;  Harley  v.  Merrill  Brick  Co.  83  Iowa, 
79,  48  N.  W.  1000;  De  Donato  v.  Morrison, 
160  Mo.  581,  61  S.  W.  641 ;  Little  Schuykill 
Nay.  R.  &  Coal  Co.  v.  Richards,  57  Pa. 
142,  98  Am.  Dec.  209;  Wiest  v.  Electric 
Traction  Co.  (Wiest  v.  Philadelphia)  200 
Pa.  148,  58  L.R.A.  666,  49  Atl.  891;  Lull 
V.  Fox  k  W.  Improv.  Co.  19  Wis.  101.  As 
suggested  by  the  Pennsylvania  court,  if  the 
tort  of  the  parties  was  several  when  com- 
mitted, it  did  not  become  joint  because  of 
the  union  of  the  consequences  of  the  several 
torts  in  producing  an  injury.  Wiest  v. 
Electric  Traction  Co.  supra;  Gallagher  v. 
Kemmerer,  144  Pa.  509,  27  Am.  St.  Rep. 
673,  22  Atl.  970. 

In  the  Harley  Case,  83  Iowa,  73,  48  N.  W. 
1000,  it  is  said :  "It  is  well  settled  that  each 
person  who  acts  in  maintaining  a  nuisance  is 
liable  for  the  resulting  damage.  If  he  act 
independently,  and  not  in  concert  with 
others,  he  is  liable  for  the  damages  which 
result  from  his  own  act  only.  Loughran  v. 
Des  Moines,  72  Iowa,  386,  34  N.  W.  172; 
Ferguson  v.  Firmenich  Mfg.  Co.  77  Iowa, 
578,  14  Am.  St.  Rep.  319,  42  N.  W.  448; 
Sloggy  Y.  Dilworth,  38  Minn.  179,  8  Am. 
St.  Rep.  656,  36  N.  W.  451;  Sellick  v.  Hall, 
47  Conn.  273;  Evans  v.  Wilmington  &  W. 
R.  Co.  96  N.  C.  45,  1  S.  E.  529;  3  Suther- 
land, Damages,  425;  1  Addison,  Torts,  364; 
Gould,  Waters,  §§  222,  398;  Wood,  Nui- 
sances, §  831.  And  the  fact  that  it  is  diffi- 
cult to  measure  accurately  the  damage 
which  was  caused  by  the  wrongful  act  of 
each  contributor  to  the  aggregate  result 
does  not  affect  the  rule,  nor  make  any  one 
liable  for  the  acts  of  others.  Chipman  v. 
Palmer,  77  N.  Y.  53,  33  Am.  Rep.  566 ;  Lull 
v.  Fox  k  W.  Improv.  Co.  19  Wis.  101.  It 
is  said  that  a  different  rule  applies  to 
smoke  than  to  other  nuisances,  for  the  rea- 
son that  it  is  much  more  common,  and  in 
many  cities  not  to  be  avoided.  We  know 
of  no  reason  why  the  rule  under  con- 
sideration should  not  be  applied  to  all  nui- 
sances, whether  due  to  smoke,  smell,  water, 
gas,  noise,  or  other  of  the  common  sources 
of  nuisance.  See  2  Thomp.  Trials,  §  1899; 
Crump  y.  Lambert,  L.  R.  3  Eq.  412,  15 
Week.  Rep.  417." 

In  the  Loughran  Case,  72  Iowa,  386,  34 
N.  W.  172,  it  was  said:  "It  was  surely 
the  right  of  the  defendsi>nt  to  show  that  the 
40  L,R.A.(N.S.)  8 


damages  to  the  plaintiff  resulted  from  other 
causes  than  that  upon  which  he  foxmded 
his  actipn;  and  it  was  competent  for  the 
city  to  show  that  the  sewer  was  not  the 
cause  of  all  the  damages  complained  of,  and 
thus  mitigate  the  damages  complained  of  in 
the  action.  If  several  persons  drain  their 
premises  into  the  same  ditch,  the  waters  of 
which  are  discharged  near  the  premises  of 
another,  aoid  produce  an  injury  either  to  his 
estate  or  to  its  comfortable  enjoyment,  each 
of  the  persons  so  using  the  drain  is  liable 
for  the  damage  occasioned  by  his  act;  but 
he  is  not  liable  for  the  damage  caused  by 
others.  Chipman  v.  Palmer,  9  Hun,  517, 
77  N.  Y.  51,  33  Am.  Rep.  566;  Keyes  v. 
Little  York  Gold  Washing  &  Water  Co. 
53  Cal.  724,  14  Mor.  Min.  Rep.  95." 

No  cases  are  cited  to  us  which  run 
counter  to  the  above,  except  certain  Indiana 
cases  and  one  case  from  West  Virginia, 
oiz..  South  Bend  Mfg.  Co.  v.  Liphart,  12 
Ind.  App.  185,  39  N.  E.  908;  Valparaiso  v. 
Moffitt,  12  Ind.  App.  250,  54  Am.  St.  Rep. 
522,  39  N.  E.  909 ;  West  Muncie  Strawboard 
Co.  V.  Slack,  164  Ind.  21,  72  N.  E.  879; 
Day  V.  Louisville  Coal  &  Coke  Co.  60  W. 
Va.  27,  10  L.R.A.(N.S.)  167,  53  S.  E.  776. 
Reference  will  be  made  to  these  cases  later 
herein.  Other  cases  are  cited  by  appellant, 
but  they  bear  only  remotely  upon  the  pre- 
cise question  here  involved. 

In  Irvine  v.  Wood,  51  N.  Y.  224,  10  Am. 
Rep.  603,  the  action  was  for  damages  for 
injuries  which  resulted  to  plaintiff  from 
falling  into  a  coal  hole  in  the  sidewalk. 
It  was  held  that  both  the  landlord  and  the 
tenant  in  possession  were  responsible  for 
the  nuisance,  and  were  jointly  liable  to 
the  plaintiff  for  his  injuries. 

In  Slater  v.  Mersereau,  64  N.  Y.  138,  the 
contractor  and  his  subcontractor,  while  at 
work  upon  a  building,  each  separately  al- 
lowed water  to  run  in  such  a  way  as  to 
injure  a  neighboring  building.  In  a  suit 
against  the  contractor  alone,  he  was  held 
liable  for  the  entire  damage. 

In  Simmons  v.  Everson,  124  N.  Y.  319, 
21  Am.  St.  Rep.  676,  26  N.  E.  911,  three 
defendants  were  held  jointly  liable  for 
damages  for  the  killing  of  a  pedestrian 
upon  the  sidewalk,  by  reason  of  the  falling 
of  a  wall  upon  him.  The  defendants,  Lloyd 
Pierce,  and  Everson,  were  the  several  own- 
ers of  three  adjoining  and  parallel  lots  upon 
which  a  building  was  constructed,  consti- 
tuting three  separate  storerooms,  each  be- 
ing 22  feet  wide.  One  continuous  front 
wall  was  made  for  the  three  stores,  and  the 
partition  walls  were  joined  thereto.  After 
a  lire  which  destroyed  the  rest  of  the  struc- 
ture, this  front  wall  was  left  standing.  It 
was  in  a  damaged  condition,  and  was  lean- 
ing toward  the  street.    Its  construction  and 
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condition  were  such  that  the  falling  of  a 
part  thereof  would  naturally  carry  down  the 
rest  of  it.  At  the  time  of  its  final  /3ollapse, 
it  first  gave  way  at  the  partition  line  be- 
tween Lloyd  and  Pierce,  and  the  whole  wall 
thereupon  fell.  That  part  of  the  wall  oppo- 
site the  lots  of  Pierce  and  Everson  fell  upon 
the  decedent.  No  part  of  the  material  of 
Lloyd's  part  of  the  wall  fell  upon  the  de- 
cedent. It  was  held  that  the  relations  of 
the  three  defendants  to  the  wall  in  ques- 
tion were  such  as  to  render  them  each 
and  all  responsible  for  its  condition  as  a 
nuisance,  and  that  they  were  jointly  liable 
for  the  injury. 

In  Bryant  y.  Bigelow  Carpet  Co.  131 
Mass.  491,  there  was  a  claim  of  concert  of 
action  between  the  two  defendants.  There 
was  no  claim  of  joint  liability  independent 
of  such  alleged  concert  of  action.  The 
same  is  true  of  Consolidated  Ice  Mach. 
Co.  V.  Keifer,  134  111.  481,  10  L.R.A.  698, 
23  Am.  St.  Rep.  688,  25  N.  E.  799. 

In  Coleman  v.  Bennett,  111  Tenn.  705, 
69  S.  W.  734,  there  was  only  one  defendant 
in  the  case.  He  was  charged  in  the  petition 
to  have  collected  surface  water  and  cast  the 
same  upon  plaintiff's  land.  It  was  held 
that  he  was  liable  for  damages,  even  though 
a  levee  built  by  a  third  person  was  in- 
strumental in  preventing  the  escape  of  the 
water  from  plaintiff's  land.  Cases  are  also 
cited  by  appellant,  wherein  parties  were 
held  jointly  liable  for  damages  caused  by 
their  racing  of  horses  in  the  street. 

Cuddy  V.  Horn,  46  Mich.  596,  41  Am. 
Rep.  178,  10  N.  W.  32,  was  an  action  for 
damages  resulting  from  a  collision  between 
two  steamboats.  The  collision  occurred  as 
a  result  of  negligence  in  the  management 
of  each  boat.  It  was  held  that  there  was 
a  joint  liability. 

McClellan  v.  St.  Paul,  M.  AM.  R.  Co. 
58  Minn.  104,  59  N.  W.  978,  was  a  fire 
case.  There  was  but  one  defendant,  and  it 
was  held  liable.  The  origin  of  the  fire  was 
in  dispute  as  to  whether  it  resulted  from 
a  fire  set  out  by  the  defendant,  or  from  one 
set  out  by  a  third  party.  In  the  discussion 
of  the  case,  it  was  said,  in  effect,  that  the 
commingling  of  the  defendant's  fire,  if  any, 
with  that  set  out  by  another,  did  not  re- 
lieve the  defendant  from  liability.  This  we 
understand  to  be  the  general  holding  on  the 
question  of  commingling  fires. 

Kansas  City  v.  Slangstrom,  53  Kan.  431, 
36  Pac.  706,  was  an  action  against  the  city 
alone,  wherein  the  question  of  joint  lia- 
bility was  not  directly  involved.  The  de- 
fense was  that  the  damage  was  caused  by 
a  third  party.  This  defense  was  overruled. 
It  was  said  in  the  opinion  that,  upon  the 
facts  shown  both   parties  would  be  liable. 

Klauder  v.  McGrath,  35  Pa.  128,  78  Am. 
40  L.R.A.(N.S.) 


Dec.  329,  was  an  action  for  damages  for 
injuries  resulting  from  the  falling  of  a 
party  wall.  Both  owners  were  held  to  be 
jointly  liable. 

The  foregoing  indicates  the  general  na- 
ture of  the  authorities  relied  upon  by  appel- 
lant in  support  of  its  contention.  Ad 
against  this,  the  following  authorities  out- 
side of  our  own  are  directly  in  point,  and 
clearly  adverse  to  appellant's  contention: 
Little  Schuykill  Nav.  R.  &  Coal  Co.  v. 
Richards,  57  Pa.  142,  98  Am.  Dec.  209, 
10  Mor.  Min.  Rep.  661;  Gallagher  y.  Kern- 
merer,  144  Pa.  509,  27  Am.  St.  Rep.  673, 
22  Atl.  970;  Ames  v.  Dorset  Marble  Co, 
64  Vt.  10>  23  Atl.  857;  Chipman  v.  Palmer, 
77  N.  Y.  51,  33  Am.  Rep.  566;  Swain  v. 
Tennessee  Copper  Co.  Ill  Tenn.  430,  78  S. 
VV.  93;  Watson  y.  Colusa-Parrot  Min.  & 
Smelting  Co.  31  Mont.  513,  79  Pac.  14; 
Miller  v.  Highland  Ditch  Co.  87  Cal.  430, 
22  Am.  St.  Rep.  254,  25  Pac.  550;  Mans- 
field y.  Bristor,  76  Ohio  St.  270,  10  L.R.A. 
(N.S.)  806,  118  Am.  St.  Rep.  852,  81  N.  £. 
631,  10  Ann.  Cas.  767;  Martinowsky  y. 
Hannibal,  35  Mo.  App.  70;  Sloggy  y.  Dil- 
worth,  38  Minn.  179,  8  Am.  St.  Rep.  656, 
36  N.  W.  451;  Lull  y.  Fox  &  W.  Improv. 
Co.  19  Wis.  100. 

The  general  reason  which  underlies  the 
holding  in  these  various  cases  is  indicated 
in  the  following  excerpts: 

Chipman  y.  Palmer,  77  N.  Y.  51,  33  Am. 
Rep.  566,  involved  the  pollutions  of  a 
stream.  From  the  opinion,  we  quote  the 
following:  'The  defendant's  act,  being 
several  when  it  was  committed,  cannot  be 
made  joint  because  of  the  consequences 
which  followed  in  connection  with  others 
who  had  done  the  same  or  a  similar  act. 
It  is  true  that  it  is  difficult  to  separate 
the  injury,  but  that  furnishes  no  reason 
why  one  tort  feasor  should  be  liable  for 
the  act  of  others  who  have  no  association, 
and  do  not  act  in  concert,  with  him.  If  the 
law  was  otiierwise,  the  one  who  did  the 
least  might  be  made  liable  for  the  dam- 
ages of  others  far  exceeding  the  amount  for 
which  he  really  was  chargeable,  without 
any  means  to  enforce  contribution,  or  to 
adjust  the  amount  among  the  different  par- 
ties; so,  also,  proof  of  an  act  by  one  person 
would  entitle  plaintiff  to  recover  for  all  the 
damages  sustained  by  the  acts  of  others 
who  severally  and  independently  may  have 
contributed  to  the  injury.  Such  a  rule 
cannot  be  upheld  upon  any  sound  principle 
of  law.  .  .  .  The  authorities  relied  up- 
on to  sustain  such  a  doctrine  come  far 
short  of  establishing  any  such  rule,  and 
have  no  application.  [Citing  cases.]  Each 
of  the  cases  cited  was  disposed  of  upon  a 
different  principle.  They  merely  hold  that, 
where  a  direct  personal  injury  is  occasioned 
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by  the  separate  and  concurring  negligence 
of  two  parties  at  one  and  the  same  time, 
an  action  against  one  or  all  of  them  will  lie. 
The  distinction  is  plain."  The  case  of 
Slater  y.  Mersefeau,  64  N.  Y.  138,  '*in  no 
way  upholds  the  doctrine  contended  for  by 
plaintiff's  counsel,  and  is  not  in  point.  .  .  . 
While,  as  we  have  seen,  an  equitable  action 
will  lie  to  restrain  parties  who  severally 
contributed  to  a  nuisance,  the  general  rule 
is  well  settled  that,  where  different  parties 
are  engaged  in  polluting  or  obstructing  a 
stream  at  different  times  and  places,  the 
whole  damages  .  .  .  cannot  be  collected 
of  one  of  the  parties." 

The  Ames  Case,  64  Vt.  10,  23  Atl.  867, 
was  an  action  for  damages  for. obstructing 
a  stream,  which  resulted  in  the  flooding 
of  plaintiff's  meadow.  We  quote  the  follow- 
ing from  the  opinion:  "Each  defendant  is 
liable  in  damages  in  proportion  only  as  its 
wrongful  acts  have  contributed  to  obstruct- 
ing the  flow  of  water  and  setting  it  back 
upon  the  orator's  meadow.  The  defendants 
are  not  joint  wrongdoers  in  the  sense  that 
they  join  in  doing  the  same  wrongful  act, 
bnt  only  in  the  sense  that  their  several 
wrongful  acts  combine  in  causing  damage  to 
the  orator's  meadow.  This  does  not  make 
them  jointly  tort  feasors  in  the  sense  that 
each  is  liable  for  all  the  damages  occasioned 
to  the  orator's  meadow." 

Lull  v.  Fox  k  W.  Improv.  Co.  19  Wis. 
100,  was  a  case  of  obstructing  a  stream. 
We  quote  the  following  from  the  opinion: 
"Here  are  two  distinct  causes  of  action  set 
out;  one  against  the  corporation  defendant; 
the  other  against  the  other  defendants. 
There  is  no  allegation  that  all  the  defend- 
ants acted  together  in  erecting  or  main- 
taining either  or  both  of  these  dams;  on 
the  contrary,  it  is  alleged  they  acted  separ- 
ately; each  dam  was  erected  and  has  been 
maintained  by  a  part  of  the  defendants 
without  the  aid  or  even  approval  of  the 
others.  We  are  at  a  loss  to  perceive  how, 
by  the  well-established  rules  of  pleading, 
these  causes  of  action  can  be  united.  It  is 
argued  that  the  result  of  the  separate  acts 
of  the  defendants  .in  erecting  and  maintain- 
ing the  dams  is  a  joint  result,  the  same 
as  if  all  the  defendants  had  been  engaged 
in  erecting  and  maintaining  both  dams.  If 
it  were  so,  it  does  not  follow  that  the 
defendant  or  defendants  who  alone  erected 
and  maintained  one  dam,  without  any  con- 
cert of  action  or  connection  with  the  de- 
fendant or  defendants  erecting  and  main- 
taining the  other  dam,  should  be  held  liable 
to  pay  the  damages  occasioned  by  erecting 
and  maintaining  both.  The  argument  that 
there  is  difficulty  in  ascertaining  the  dam- 
age done  or  caused  by  the  erection  of  each 
dtm,  or  that  it  is  impossible,  is  certainly 
40  L.R^(N.S.) 


no  reason  why  one  defendant  should  pay 
for  the  damages  caused  by  another  with 
whom  he  is  in  no  way  connected.  In  fact, 
if  this  action  can  be  maintained  jointly 
against  all  the  defendants,  then  each  de- 
fendant is  separately  liable  in  a  separate 
action  for  all  the  damages  occasioned  by 
the  erection  of  both  dams." 

From  Little  Schuylkill  Nav.  R.  &  Coal 
Co.  V.  Richards,  67  Pa.  142,  98  Am.  Dec. 
209,  supra,  we  quote  the  following  from  the 
opinion :  "The  substance  of  the  charge  and 
answers  to  points  was  that,  if,  at  the  time 
the  defendants  were  engaged  in  throwing 
the  coal  dirt  into  the  river,  about  10  miles 
above  the  dam,  the  same  thing  was  being 
done  at  other  collieries,  and  the  defendants 
knew  of  this,  they  were  liable  for  the  com- 
bined result  of  all  the  series  of  deposits  of 
dirt  from  the  mines  above  from  1851  till 
1858.  .  .  .  But  the  fallacy  lies  in  the 
assumption  that  the  deposit  of  the  dirt 
by  the  stream  in  the  basin  is  of  the  foun- 
dation of  liability.  It  is  the  immediate 
cause  of  the  injury;  but  the  ground  of  the 
action  is  the  negligent  act  above.  The 
right  of  action  arises  upon  the  act  of  throw- 
ing the  dirt  into  the  stream;  this  is  the 
tort,  while  the  deposit  below  is  only  a 
consequence.  The  liability,  therefore,  b^an 
above  with  the  defendant's  act  upon  his  own 
land,  and  this  act  was  wholly  separate  and 
independent  of  all  concert  with  others.  His 
tort  was  several  when  it  was  committed, 
and  it  is  difficult  to  see  how  it  afterwards 
became  joint  because  its  consequences  unit- 
ed with  other  consequences.  The  union  of 
consequences  did  not  increase  his  injury. 
If  the  dirt  were  deposited  mountain  high 
by  the  stream,  his  dirt  filled  only  its  own 
space,  and  it  was  made  neither  more  nor 
less  by  the  accretions.  .  .  .  But  the 
difficulty  of  separating  the  injury  of  each 
from  the  others  would  be  no  reason  that  one 
man  should  be  held  to  be  liable  for  the 
torts  of  others  without  concert.  It  would 
be  simply  to  say,  because  the  plaintiff  fails 
to  prove  the  injury  one  man  does  him,  he 
may  therefore  recover  from  that  one  all  the 
injury  that  others  do.  This  is  bad  logic 
and  hard  law.  Without  concert  of  action, 
no  joint  suit  could  be  brought  against  the 
owners  of  all  the  collieries,  and  clearly 
this  must  be  the  test;  for,  if  the  defendants 
can  be  held  liable  for  the  acts  of  all  the 
others,  sa  each  and  every  owner  can  be 
made  liable  for  all  the  rest,  and  the  action 
must  be  joint  and  several.  But  the  moment 
we  should  find  them  jointly  sued,  then  the 
want  of  concert  and  the  several  liability  of 
each  woiild  be  apparent." 

Reference  has  already  been  made  to  the 
cases  in  Indiana  and  West  Virginia.  The 
first  cited  of  the  Indiana  cases,  supra,  in- 
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volyed  damages  for  a  washout  caused  by 
the  alleged  negligence  of  two  adjoining  own- 
ers of  flumes  connected  to  the  same  mill 
race.  The  other  two  cases  involved  the 
pollution  of  streams  by  the  independent  acts 
of  various  parties,  not  acting  in  concert. 
The  holding  in  all  these  cases  is  very 
sweeping  in  favor  of  the  theory  of  Joint 
liability  in  all  such  cases.  The  only  author- 
ities relied  upon  for  such  holdings  are  the 
cases  of  Irvine  v.  Wood,  61  N.  Y.  224,  10 
Am.  Rep.  603,  and  Simmons  v.  Everson, 
124  N.  Y.  319,  21  Am.  St.  Rep.  676,  26 
N.  E.  911,  both  of  which  cases  we  have 
already  stated.  Neither  of  such  cited  cases 
involved  the  question  of  polluting  or  ob- 
structing a  stream.. 

The  following  quotation  from  the  West 
Muncie  Case,  164  Ind.  21,  72  N.  E.  879, 
being  the  latest  of  the  cited  Indiana  cases, 
is  illustrative  of  the  real  state  of  the  au- 
thorities on  the  question  now  under  con- 
sideration: "Objection  is  made  by  the  ap- 
pellants that  the  acts  alleged,  if  done  at  all, 
were  performed  severally  and  independently 
by  them,  and  hence  there  can  be  no  joint 
liability  therefor.  It  is  probably  true  that 
an  action  at  law  for  the  recovery  of  money 
damages,  as  distinguished  from  a  suit  in 
equity,  cannot  be  maintained  jointly 
against  various  tort  feasors  among  whom 
there  is  no  concert  or  unity  of  action  and  no 
common  design,  but  whose  independent  acts 
unite  in  their  consequence  to  produce  the 
damage  in  question.  Miller  v.  Highland 
Ditch  Co.  87  Gal.  430,  22  Am.  St.  Rep.  264, 
25  Pac.  650;  Lockwood  Co.  v.  Lawrence,  77 
Me.  297,  62  Am.  Rep.  763;  Sloggy  v.  Dil- 
worth,  38  Minn.  179,  8  Am.  St.  Rep.  656, 
36  N.  W.  451;  Martinowsky  v.  Hannibal, 
35  Mo.  App.  70;  Chipman  v.  Palmer,  77 
N.  Y.  61,  33  Am.  Rep.  566;  Blaisdell  v. 
Stephens,  14  Nev.  17,  33  Am.  Rep.  523,  7 
Mor.  Min.  Rep.  599;  Long  v.  Swindell,  77 
N.  C.  176 ;  Little  Schuykill  Nav.  R.  k  Coal 
Co.  v.  Richards,  57  Pa.  142,  98  Am.  Dec. 
209;  Draper  v.  Brown  (1902)  115  Wis. 
361,  91  N.  W.  1001;  Debris  Case  (C.  C.) 
16  Fed.  25.  And  see  Sellick  v.  Hall,  47 
Conn.  260.  A  distinction,  however,  is 
recognized  between  such  acts  which  are 
wrongful  only  because  injurious  to  indi- 
vidual rights,  and  those  which  combine  and 
constitute  a  public  nuisance.  Simmons  v. 
Everson,  124  N.  Y.  319,  21  Am.  St.  Rep. 
676,  26  N.  E.  911;  Irvine  v.  Wood,  51 
N.  Y.  224,  10  Am.  Rep.  603;  Valparaiso  v. 
Moffitt,  12  Ind.  App.  250,  255,  54  Am.  St. 
Rep.  522,  39  N.  E.  909.  In  the  former 
class  of  cases,  each  separate  wrongdoer  is 
chargeable  with  his  own  acts  alone,  in  the 
absence  of  a  joint  purpose  among  the  par- 
ticipants; in  the  latter,  each  may  be  an- 
swerable in  a  joint  and  several  action,  not 
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only  for  what  he  himself  does,  but  like- 
wise fpr  the  acts  of  those  who,  with  him, 
violate  public,  as  well  as  private,  rights." 

More  confusion  has  been  put  into  iliis 
question  by  passing  dictum  of  the  courts  in 
cases  where  the  question  was  not  directly 
involved,  than  by  actual  conflict  of  decision* 
The  text-books,  too,  have  been  responsible 
for  some  inaccuracies  of  statement,  and  have 
been  criticized  by  the  courts  in  some  adjudi- 
cated cases  already  cited.  It  is  to  be  no- 
ticed that  the  Indiana  court  cites  no  author- 
ities in  support  of  the  doctrine  which  it  an- 
nounces, except  its  own  previous  holdings 
and  the  two  New  York  cases  referred  to. 

The  supreme  court  of  Ohio,  in  the  recent 
case  of  Mansfield  v.  Bristor,  76  Ohio  St.  270, 
10  L.R.A.(N.S.)  806,  118  Am.  St.  Rep.  852, 
81  N.  E.  631,  10  Ann.  Cas.  767,  commenting 
upon  this  case,  said:  '*The  distinction 
suggested  in  West  Muncie  Strawboard  Co. 
V.  Slack,  164  Ind.  21,  72  N.  E.  879,  has  no 
foundation  in  precedent,  and  is  not  believed 
to  be  maintainable  on  principle.  The  dis- 
tinction assumes  that  several  torts  have 
been  committed,  but  holds  the  perpetrator 
of  one  liable  for  the  daniage  from  all,  on 
the  sole  ground  that  his  act  is  a  pijblic 
wrong." 

Some  stress  is  laid  by  appellant  upon  the 
Slater  Case,  64  N.  Y.  138,  to  which  we  have 
already  referred.  That  case  bears  some  an- 
alogy to  the  case  at  bar,  and  is  properly 
urged  upon  us  by  the  appellant.  Keyer- 
theless  the  opinion  in  that  case  was  written 
by  the  same  judge  who  wrote  the  opinion  in 
the  later  case  of  Chipman  v.  Palmer,  77 
N.  Y.  51,  33  Am.  Rep.  666,  from  which  we 
have  already  quoted.  It  will  appear  from 
the  latter  case  that  the  New  York  court 
refused  to  construe  the  Slater  Case  as  au- 
thority to  the  proposition  to  which  it  is 
now  urged  by  appellant.  At  this  point,  the 
appellant  is  in  the  position  of  relying  upon 
New  York  precedents  to  establish,  by  an- 
alogy, a  proposition  which  runs  counter  to 
the  pronouncement  of  that  court  in  the 
Chipman  Case. 

Appellant's  brief  contains  a  suggestion 
that  there  is  a  distinction  between  pollution 
cases  and  those  cases  which  involve  the  ob- 
struction of  streams.  This  suggestion  was 
accompanied  by  the  concession  in  oral  argu- 
ment that  practically  all  the  pollution  cases 
were  against  the  theory  of  joint  liability  in 
the  absence  of  concerted  action.  No  author- 
ity is  cited  to  us,  wherein  any  distinction 
has  ever  been  recognized  between  the  nature 
of  the  liability  for  polluting  a  stream  and 
that  for  obstructing  it.  We  have  already 
quoted  herein  from  our  own  cases,  wherein 
it  is  distinctly  stated  that  there  is  no  dis- 
tinction in  such  cases;  and  such  seems  to 
be  the  holding,  either  expressly  or  by  impli- 
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cation,  in  all  the  cases  which  have  heen 
cited  for  our  attention.  In  this  respect,  the 
Indiana  cases  are  in  harmony  with  our  own. 
The  first  two  cases  cited  from  the  Indiana 
court,  supra,  were  both  decided  at  the  same 
term;  the  opinions  therein  being  written 
by  the  same  judge.  The  first  was  an  action 
for  damages  resulting  from  a  washout,  and 
the  second  was  an  action  for  damages  for 
polluting  a  stream  by  sewage.  That  court 
applied  to  both  cases  the  same  rule  of  joint 
liability.  The  ground  of  the  holding  in  the 
Indiana  cases  was  not  that  there  was  any 
distinction  between  polluting  a  stream  and 
obstructing  it;  it  was  that  the  act  com- 
plained of  was  a  public  nuisance,  and  that 
such  fact  alone  rendered  all  persons  con- 
tributing thereto  jointly  liable  for  all  dam- 
ages, regardless  of  whether  they  were  joint 
tort  feasors  or  not.  This  a  the  doctrine 
apon  which  the  Indiana  court  seems  to 
stand  alone  up  to  this  point.  This  doctrine 
would  overrule  practically  all  the  holdings 
of  other  courts  in  the  pollution  cases.  Prac- 
tically all  such  cases  involved  public  nui- 
sances. We  agree  with  the  Ohio  court  that 
the  doctrine  thus  announced  is  not  tenable. 
(It  nuiy  be  noted  here  parenthetically  that 
the  Indiana  court  had  adopted  a  rule  coun- 
ter to  that  obtaining  in  this  state  as  to 
damages  done  by  trespassing  animalb.  In 
this  state  it  is  the  rule  that  the  separate 
owners  of  trespassing  cattle  are  not  jointly 
liable  for  the  damages  done  by  all.  Cogs- 
well Y.  Murphy,  46  Iowa,  44.  In  Indiana 
the  contrary  rule  prevails.  Brady  y.  Ball, 
14  Ind.  317.) 

In  a  recent  English  case  (Sadler  ▼.  Great 
Western  R.  Co.  [1895]  2  Q.  B.  688),  a  ques- 
tion .was  involved  which  bears  some  analogy 
to  the  question  before  us.  The  plaintiff 
was  a  dealer  in  cycles,  and  had  a  place  of 
business  between  the  separate  offices  of  two 
railroad  companies.  He  brought  an  action 
against  both  companies,  alleging  a  joint 
liability  against  them  for  obstructing  the 
highway  in  front  of  his  office,  in  that  each 
company  caused  carts  to  stand  upon  the 
highway  for  an  unreasonable  length  of  time, 
and  that  by  their  combined  acts  they  pre- 
vented access  to  the  plaintiff's  shop.  We 
quote  as  follows  from  the  opinion  of  the 
court:  '^e  is  trying  to  sue  as  codefendants 
two  independent,  separate  alleged  tort  feas- 
ors, neither  of  whom  has  any  control  or 
power  over  the  acts  of  the  other  tort  feasor. 
He  is  trying  to  sue  them  jointly  in  one  ac- 
tion. ...  In  my  opinion,  these  two 
torts,  if  they  are  torts,  are  independent  torts 
by  the  different  companies,  although,  as 
I  have  already  stated,  the  acts  of  each  com- 
pany can  be  taken  into  account  in  consider- 
ing the  acts  of  one  company  and  deciding 
whether  they  amount  to  a  nuisance  or  pot. 
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The  acts  of  the  other  company  must  be 
taken  into  account,  because  it  may  be  that 
the  one  company  ought  not  to  be  doing  what 
it  was  when  the  other  company  was  doing 
what  it  did.  But  that  does  not  make  these 
two  causes  of  action  a  joint  cause  of  action, 
or  give  any  right  to  join  one  company  with 
the  other  in  one  action." 

We  quote  from  Pollock  on  Torts,  2d  ed. 
p.  406,  as  follows:  "A  cause  of  action  for 
nuisance  may  be  created  by  independent  acts 
of  different  persons,  though  the  acts  of  one 
only  of  those  persons  would  not  amount  to 
a  nuisance.  Suppose  one  person  leaves  a 
wheelbarrow  standing  on  a  way;  that  may 
cause  no  appreciable  inconvenience;  but,  if 
one  hundred  do  so,  that  may  cause  a  serious 
inconvenience,  which  a  person  entitled  to  the 
use  of  the  way  has  a  right  to  prevent;  and 
it  is  no  defense  to  any  one  person  among 
the  one  hundred  to  say  that  what  he  does 
causes  of  itself  no  damage  to  the  complain* 
ant.  But  this  does  not  mean  that  a  plain- 
tiff may  make  two  or  more  independent 
wrongdoers  codefendants  in  a  single  action 
for  damages,  whatever  may  be  the  rule 
where  only  an  injunction  is  claimed." 

The  case  of  Day  y.  Louisville  Coal  & 
Coke  Co.  60  W.  Va.  27,  10  L.R.A.(N.S.) 
167,  63  S.  E.  776,  being  the  West  Virginia 
case  to  which  we  have  already  referred,  was 
one  wherein  a  hydraulic  mining  company 
cast  into  a  stream  the  dibria  or  tailings- 
from  its  mill,  and  such  d4bri8  was  cast 
upon  plaintiff's  land  further  down  the 
stream.  A  similar  course  was  followed  by 
other  mining  companies  at  different  points 
of  the  stream.  There  was  no  claim  of  con- 
cert of  action.  The  defendant  was  held 
liable  for  all  the  damages  as  a  joint  tort 
feasor.  This  case  stands  alone  on  this  par- 
ticular question,  and  is  contrary  to  the 
holding  in  other  states.  The  authorities 
cited  in  the  opinion  consist  principally  of 
general  statements  quoted  from  the  text 
books  and  encyclopedias.  To  our  minds,  the 
reasoning  of  the  learned  court  in  that  opin- 
ion is  not  persuasive,  nor  do  the  authorities 
cited  therein  justify  the  conclusion  reached. 
The  text-book  quotations  therein  simply  con- 
sist of  a  statement  of  the  general  rule  con- 
cerning liability  for  concurring  negligence, 
to  which  general  rule  we  have  already  ad- 
verted herein. 

We  think  that  it  must  be  said,  therefore, 
that  the  greater  weight  of  the  authorities  is 
against  the  appellants  in  the  case  at  bar. 
The  question  involved  is  one  upon  which  it 
is  difficult  to  formulate  a  general  rule  which 
shall  govern  all  cases.  None  of  the  courts 
have  attempted  to  formulate  such  general 
rule,  as  far  as  we  can  discover.  (Perhaps 
it  can  safely  be  said  that,  where  the  nui- 
sance which  is  contributed  to  by  independ- 
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ent  wrongdoers  is  fiuch  that  such  contribu- 
tion will  tend  to  increase  the  extent  or  mag- 
nitude of  the  injury  naturally  resulting 
therefrom,  then  the  liability  of  the  inde- 
pendent contributor  should  be  deemed  sev- 
eral, and  not  joint,  and  each  wrongdoer 
should  be  held  to  pay  such  proportionate 
part  of  the  damages  as  was  caused  by  his 
own  contribution.) 

The  rule  of  joint  liability  has  been  con- 
tended for  in  some  cases,  on  the  ground  that 
it  would  be  impossible  for  plaintiff  to  prove 
the  precise  damage  caused  by  each  separate 
contributor  to  his  injury,  and  that  the 
rule  of  several  liability  would  therefore  re- 
sult in  a  denial  of  justice  to  plaintiff.  On 
the  other  hand,  such  rule  of  joint  liability 
has  been  resisted  on  the  ground  that  it 
makes  it  possible  for  a  plaintiff  to  over- 
whelm a  defendant  with  a  claim  for  dam- 
ages out  of  all  proportion  to  his  wrongdo- 
ing; and  that,  even  though  such  defendant 
may  have  contributed  only  slightly  to  the 
nuisance,  he  might  be  held  liable  for  the 
greater  wrongs  committed  by  others,  over 
which  he  had  no  control.  In  those  juris- 
dictions where  the  rule  of  several  liability 
in  such  cases  is  adhered  to,  the  rule  of 
measure  of  damages  is  tempered  to  the  cir- 
cumstances. The  plaintiff  is  not  required 
to  prove  the  precise  damage  inflicted  upon 
him  by  the  single  defendant.  He  may  prove 
the  proportionate  extent  to  which  the  de- 
fendant contributed  to  his  injury,  and  the 
jury  may  award  such  proportion  of  the 
damage  as  is  commensurate  with  the  de- 
fendant's contribution  thereto.  This  results 
in  practical  justice,  both  to  the  plaintiff  and 
to  the  defendant;  whereas  the  other  rule 
may  be  highly  penal  in  its  result;  and  the 
most  innocent  of  the  wrongdoers  may,  at 
the  mere  will  of  the  plaintiff,  be  held  for 
all  of  the  damage,  without  right  of  contri- 
bution against  the  principal  perpetrators 
of  the  injury.  The  foregoing  disposes  of  the 
principal  and  most  persuasive  points  in  ap- 
pellant's argument.  Other  points  are  made 
which  do  not  seem  to  us  well  taken. 

It  is  our  conclusion  that  the  ruling  of  the 
lower  court  was  right,  And  it  is  according- 
ly affirmed. 

i     Weaver,  J.,  dissenting: 

I  dissent  from  the  conclusion  above  an- 
nounced and  from  the  argument  by  which 
it  is  supported.  In  my  judgment,  there  is  a 
marked  distinction  to  be  observed  between 
rights  of  action  which  involve  the  conflicting 
rlglits  and  interests  of  riparian  owners,  and 
rights  of  action  by  a  nonriparian  owner 
against  those  who  interfere  with  the  natural 
flow  of  the  stream,  and,  by  union  of  the 
forces  thus  wrongfully  set  in  motion,  inflict 
injury  upon  nonriparian  property.  ^lore- 
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over,  as  a  matter  of  general  principle,  par- 
ties who  obstruct  the  stream  should  be  held 
to  intend  the  natural  consequences  of  their 
acts,  and  if  A  obstructs  it  at  one  place,  B 
at  another,  and  C  at  still  another,  each 
knowing,  as  he  is  bound  to  know,  that  the 
united  effect  of  their  several  acts  will  work 
to  the  material  injury  of  property  exposed 
to  overflow,  it  is  certainly  a  somewhat 
surprising  illustration  of  the  inefficiency  of 
the  law  if  there  be  no  union  of  liability  on 
the  part  of  the  wrongdoers,  and  he  whose 
property  is  thus  flooded  must  assume  the 
burden  of  showing  what  particular  fraction 
of  his  loss  is  traceable  to  each  obstruction, 
even  though,  but  for  the  existence  of  all, 
no  damage  would  have  been  done.  In  so 
holding,  it  seems  to  me  we  are  sacrificing 
substantial  right  to  empty  forms. 

A  petition  for  rehearing  having  been  filed, 
Ehrans,  J.,  on  March  14,  1912,  handed  down 
the  following  additional  opinion  ( —  Iowa, 
— ,  134  N.  W.  1064)  : 

Plaintiff  urges  upon  our  attention  para- 
graph 29  of  the  petition,  and  contends  that 
a  joint  liability  is  charged  therein  as 
against  the  two  defendants,  Simmons  Ware- 
house Company  and  the  city  of  Sioux  City. 
Such  paragraph  is  as  followe:  "(29)  That 
the  said  iron  bridge  at  the  junction  of 
Fourth  and  West  Third  streets  across  Perry 
creek,  and  the  apron  and  conduit  aforesaid, 
were  constructed  under  the  supervision  and 
co-operation  of  the  'defendant  Simmons 
Warehouse  Company,  and  the  defendant 
city  of  Sioux  City,  and  has  been  so  main- 
tained and  kept  to  the  present  time." 

At  the  original  submission  of  the  case,  it 
did  not  appear  from  the  printed  record  be- 
fore us  that  this  paragraph  was  involved  in 
the  appeal.  All  the  parties  have  now  stipu- 
lated that  this  omission  was  an  inadvert- 
ence, and  they  join  in  a  proposed  correction 
and  ask  that  the  appellant's  exception  at 
this  point  be  considered.  We  think  that 
this  paragraph  does  in  terms  charge  some- 
what imperfectly  a  joint  liability  against 
the  two  defendants.  The  difficulty  with  ap- 
pellant's position,  however,  is  that  this  al- 
leged joint  cause  of  action  is  improperly 
joined  with  other  alleged  causes  of  action 
against  the  same  defendants,  which  are  not 
joint,  but  several.  For  instance,  para- 
graph 26  charges  a  several  liability  against 
the  city  of  Sioux  City  for  the  construction 
of  various  bridges  at  different  points  on  the 
stream.  Other  alleviations  charge  a  several 
liability  against  the  defendant  Simmons 
Warehouse  .Company. 

If  a  plaintiff  chooses  to  declare  upon  a 
cause  of  action  upon  which  a  defendant  is 
only  severally  liable,  he  cannot  join  an- 
other defendant  by  merely  alleging  a  further 
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joint  cause  of  action  against  both  such  de- 
fendants. He  must  reduce  his  allegations 
either  to  a  cause  or  causes  of  action  against 
one  defendant,  or  else  to  a  wholly  joint 
cause  of  action  against  both.  If  the  plain- 
tiff  herein  chooses  to  confine  his  petition 
against  the  Simmons  Warehouse  Company 
and  the  city  of  Sioux  City  to  an  alleged 
cause  of  action  wholly  joint,  and  to  elimi- 
nate therefrom  all  allegations  upon  which 
only  several  liability  can  be  predicated, 
there  is  nothing  in  our  holding  to  forbid 
Buch  course. 

The  petition  for  rehearing  is  accordingly 
overruled. 


KISSOURI  SUPREMB  COURT. 
(In  Banc.) 

MORET   ENGINEERING   &    CONSTRUC- 
TION COMPANY,  Respt., 

V. 

ST.  LOUIS  ARTIFICIAL  ICE  RINK  COM- 
PANY et  al.,  Appts. 

(__  Mo.  — ,  146  S.  W.  1142.) 

Tax  —  special  assessment  *  priority. 

1.  In  the  absence  of  statutory  directions 
to  the  contrary,  special  assessmejits  for 
street  improvement  have  priority  over  ex- 
isting encumbrances  on  the  property. 

Same  —  statntory  priority. 

2.  Under  a  statute  making  tax  bills  for 
special  improvements  a  lien  on  the  proper- 
ty charged  therewith,  and  permitting  them 
to  be  collected  of  the  owner  of  the  land,  and 
providing  that  the  owner  or  any  other  per- 
son having  an  interest  in  the  property  may 
pay  the  tax  within  a  specified  time  without 
interest,  the  lien  takes  priority  over  exist- 
ing encumbrances  upon  the  property. 

(Valliant^    Ch.    J.,   and   Lamm   and   Een- 
nish,  JJ.,  dissent.) 

(March  28,  1012.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  the  city  of 
St.  Louis  in  plaintiff's  favor  in  an  action 
brought  to  enforce  a  special  tax  bill.     Af- 
firmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  H.  A.  lioevy,  for  appellants: 
The  operation  and  extent  of  a  tax  lien 
must  be  determined  by  the  statute  creating 

Note. —  As  to  superiority  of  lien  of  lo- 
cal assessment  over  prior  lien,  see  notes 
to  Seattle  v.  Hill,  36  L.R.A.  372,  and  Bald- 
win  v.   Moroney,   30   L.R.A.(N.S.)    761. 

As  to  the  necessity  of  giving  mortgagee  or 
other  lienor  notice  of  assessment,  see  noto 
to    Fitchpatrick    v.    Botheras,    37    L.R.A. 
(NJS.)   558. 
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it,   and   its   enforcement   regulated  by   the 
charter  if  a  municipal  tax. 

Everett  v.  Marston,  186  Mo.  699,  86  S.  W. 
640;  Jaicks  v.  Sullivan,  128  Mo.  177,  30  S. 
W.  890;  27  Am.  &  £ng.  Enc  Law,  2d  ed. 
736. 

The  power  to  make  assessments  to  pay  for 
street  improvements  is  a  part  of  the  taxing 
power,  but  such  assessments  are  not  taxes 
in  the  sense  that  that  word  usually  implies. 

Independence  v.  Gates,  110  Mo.  374,  19 
S.  W.  728;  Farrar  v.  St.  Louis,  80  Mo.  379; 
Adams  v.  Lindell,  72  Mo.  198;  Clinton  v. 
Henry  County,  116  Mo.  664,  37  Am.  St. 
Rep.  416,  22  S.  W.  494;  Morrison  v.  Morey, 
146  Mo.  564,  48  S.  W.  629;  Union  Trust 
Co.  V.  Pagenstecher,  221  Mo.  131,  119  S. 
W.  1106;  Barber  Asphalt  Paving  Co.  v. 
St.  Joseph,  183  Mo.  458,  82  S.  W.  64;  6  Dill. 
Mun.  Corp.  1911  ed.  §  1430. 

Messrs.  Carter,  Collins,  &  Jones,  Dav- 
id Goldsmith,  and  Charles  W.  Bates 
for  respondent. 

Messrs.  Lambert  E.  Walther  and  Tra- 
man  P.  Toang,  amid  curies: 

The  lien  of  general  taxes  is,  in  its  nature, 
in  the  absence  of  any  express  statutory  pro- 
vision, a  lien  superior  to  all  pre-existing 
encumbrances. 

Osterberg  v.  Union  Trust  Co.  93  U.  S. 
424,  428,  23  L.  ed.  964,  965;  Stafford  v. 
Fizer,  82  Mo.  393;  Gitchell  v.  Kreidler,  84 
Mo.  475;  Williams  ▼.  Hudson,  93  Mo.  529, 
6  S.  W.  261;  Fleckenstein  v.  Baxter,  114 
Mo.  496,  21  S.  W.  852;  Meriwether  v.  Over- 
ly, ?28  Mo.  250,  12a  S.  W.  1;  Minnesota  v. 
Central  Trust  Co.  36  C.  C.  A.  218,  94  Fed. 
244;  Butler  v.  Baily,  2  Bay,  249;  Doe  ex 
dem.  Gledney  v.  Deavors,  8  Ga.  481;  Re 
Brand,  2  Hughes,  334,  Fed.  Cas.  No.  1,809; 
Georgia  v.  Atlantic  &  G.  R.  Co.  3  Woods, 
434,  Fed.  Cas.  No.  5,351;  Steubenville  &  I. 
R.  Co.  V.  Tuscarawas  County,  6  Pittsb.  L. 
J.  68,  Fed.  Cas.  No.  13,388;  Dunlap  v. 
Gallatin  County,  16  111.  7;  Dennis  v.  May- 
nard,  15  111.  477;  Jack  v.  Weiennett,  115 
111.  110,  66  Am.  Rep.  129,  3  N.  £.  445; 
Peckham  v.  Millikan,  99  Ind.  352;  Bodertha 
V.  Spencer,  40  Ind.  353;  Isaacs  v.  Deck- 
er, 41  Ind.  410;  Justice  v.  Logans- 
port,  101  Ind.  326;  Jenkins  v.  Newman, 
122  Ind.  99,  23  N.  E.  683;  Eddy  v.  Kimerer, 
61  Neb.  498,  85  N.  W.  540;  State  ex  rel. 
Mortg.  k  T.  O.  V.  Godfrey,  20  Ohio  C.  C. 
649,  10  Ohio  C.  D.  751 ;  Kerr  v.  Hoskinson, 
5  Kan.  App.  193,  47  Pac.  172;  Thomas  v. 
Jones,  94  Va.  756,  27  S.  E.  813;  Packwood 
V.  Briggs,  25  Wash.  530,  65  Pac.  846;  White 
V.  Knowlton,  84  Minn.  141,  86  N.  W.  765; 
White  V.  Thomas,  91  Minn.  395,  98  N.  W. 
101. 

If  the  words  of  the  statute,  either  by  ref- 
erence in  terms  or  by  referonce  to  the  gen- 
eral statutes,  manifest  a  clear  intention  to 
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make  taxes  assessed  after  the  execution  of 
a  mortgage  a  prior  lien,  such  paramount 
effect  will  be  given  thenu 

Howell  V.  Essex  County  Road  Board,  32 
N.  J.  Eq.  672;  Thompson  v.  Thorp,  33  N. 
J.  Eq.  401;  State  ex  rel.  Ely  v.  uEtna  L. 
Ins.  Co.  117  Ind.  261,  20  N.  E.  144. 

Ferriss,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  in  the  circuit 
court  of  the  city  of  St.  Louis  by  the  con- 
tractor to  whom  the  city  of  St.  Louis  issued 
a  special  tax  bill,  for  the  improvement  of 
Cook  avenue,  for  the  sum  of  $721.31  against 
a  lot  of  ground  on  said  Cook  avenue,  charged 
with  said  special  tax  bill.  The  defendants 
(appellants  here)  are  the  St.  Louis  Arti- 
ficial Ice  Rink  Company,  owner  of  the 
equity  of  redemption  in  said  lot,  and  the 
owners  and  holders  of  certain  notes  secured 
by  two  deeds  of  trust  upon  the  said  lot, 
together  with  their  trustees.  The  first  deed 
of  trust  was  dated  November  1,  1898,  and 
recorded  on  the  5th  day  of  November,  1898, 
securing  the  payment  of  $15,000,  with  in- 
terest; and  the  second  deed  of  trust  was 
for  $2,060,  executed  on  the  14th  day  of 
July,  1900,  and  duly  recorded  on  the  same 
date.  The  ordinance  for  the  improvement 
of  Cook  avenue,  for  which  the  tax  bill  in 
question  was  issued,  was  approved  April  7, 

1902,  and  the  tax  bill  was  issued  May  7, 

1903.  Judgment  below  was  for  plaintiff. 
The   record   presents   a  single   question: 

Under  the  charter  of  the  city  of  St.  Louis, 
has  the  lien  of  a  special  tax  bill,  issued  for 
street  improvements,  priority  over  a  deed 
of  trust  which  antedates  the  tax  bill  7 

Defendants  contend  that  tax  liens,  wheth- 
er general  or  special,  have  no  priority  over 
earlier  encumbrances,  unless  such  priority 
is  accorded  by  statute;  and  that  this  is  cer- 
tainly true  as  to  special  tax  assessments 
for  street  improvements,  which,  it  is 
claimed,  are  essentially  different  from  gen- 
eral taxes.  Defendants  contend,  further, 
that  the  charter  under  which  the  tax  bill 
in  controversy  was  issued  does  not  give 
priority  to  the  lien  for  the  special  tax;  and 
that  it  is  therefore  inferior  to  the  lien  of 
their  deeds  of  trust,  which  are  earlier  in 
point  of  time.  On  the  other  hand,  respond- 
ent contends  that  in  this  Aate  both  gen- 
eral and  special  tax  liens  have  priority,  (a) 
in  the  absence  of  statutory  direction  to  the 
contrary,  and  (b)  such  priority  of  the  spe- 
cial tax  lien  is  fairly  inferable  from  the 
language  of  the  statute  (charter)  creating 
the  lien.  We  will  discuss  these  propositions 
in  order. 

First,  as  to  general  taxes.  From  an  early 
date,  this  state  has  maintained  the  policy 
of  impress incr  upon  real  property  a  lien 
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for  the  taxes  assessed  thereon.  In  1815 
the  territorial  laws  provided  that  the  taxes 
on  confirmed  lands  should  be  a  perpetual 
lien.  Territorial  Laws,  1814-16,  p.  69.  In 
1820,  a  perpetual  lien  was  declared  by  stat- 
ute upon  all  lands  for  the  taxes  thereon. 
Laws  1820,  p.  97.  To  the  same  effect  in 
1835,  Rev.  Stat.  1836,  p.  641.  The  revisioni 
of  1846-65-65  contain  no  such  express  pro- 
vision; but  the  revenue  acts  from  1836  to 
1872  have  been  construed  to  recognize  and 
reserve  this  lien  of  the  state.  The  general 
revenue  law  enacted  in  March,  1872,  rein- 
troduced the  express  provision  reserving  to 
the  state  a  lien  upon  real  property  for  the 
taxes  thereon.  Wagner's  Statutes  1872,  p. 
1170,  §  60.  From  its  earliest  decisions  on 
the  question,  this  court  has  uniformly  ruled 
that  real  estate  taxes  are  a  lien  upon  the 
property  against  which  they  are  assessed; 
and,  further,  when  the  question  has  arisen, 
that  they  are  prior  to  all  other  liens.  In 
May,  1877,  our  legislature  enacted  a  stat- 
ute (now  §  11,499,  Rev.  Stat.  1909)  making 
the  judgment  for  such  taxes  a  first  lien. 
The  decisions,  however,  presently  to  be  re- 
ferred to,  were  upon  taxes  levied  prior  to 
the  enactment  of  this  statute,  upon  which 
they  in  no  wise  depend,  and  to  which  no 
reference  is  made  in  the  eases. 

In  1864,  in  the  case  of  Blossom  v.  Van 
Court,  34  Mo.  390,  86  Am.  Dec.  114,  the 
taxes  were  said  to  be  an  encumbrance  on 
the  land,  and  covered  by  the  covenant  con- 
tained in  the  words  "grant,  bargain,  and 
sell."  McLaren  v.  Sheble,  46  Mo.  130,  is  to 
the  same  effect,  and  speaks  of  the  "lien  of 
the  tax  imposed  by  virtue  of  the  assess- 
ment." Both  cases  hold  that  the  lien  of 
the  tax  takes  effect  from  the  initial  point 
of  the  assessment,  and  by  virtue  of  the  as* 
sessment.  We  come  next  to  the  case  of 
Stafford  v.  Fizer,  82  Mo.  393.  As  this  case 
is  discussed  fully  pro  and  eon  by  appel- 
lants and  respondent,  we  will  examine  it  at 
length.  This  was  an  action  in  ejectment. 
James  A.  Clark,  the  common  source  of  title, 
executed  a  deed  of  trust  in  1863.  In  1878 
suit  was  filed  by  the  state  for  the  taxes  for 
the  years  1868  to  1878,  inclusive.  Sale  under 
judgment  for  taxes  and  execution  thereon 
October  30,  1878,  to  plaintiff.  There  was 
a  sale  under  the  trust  deed  in  April,  1879, 
to  the  defendants.  This  suit  filed  in  1880. 
In  the  tax  proceeding,  Clark,  the  trustee, 
and  one  of  the  beneficiaries  in  the  trust 
deed,  were  made  defendants.  One  other 
beneficiary  was  not  made  a  defendant.  It 
was  contended  by  the  plaintiff  that  the  tax 
sale  gave  a  complete  title  as  against  both 
beneficiaries  in  the  trust  deed.  The  court 
states  the  question  presented  for  adjudica- 
I  tion  thus:  "Whether  the  deed  of  a  pur- 
I  chaser  at  execution  sale  under  a  proceed- 
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ing  to  enforce  the  state's  lien  for  taxes  is 
good  against  the  beneficiary  of  a  deed  of 
trust,  antedating  the  origin  of  the  tax  lien, 
who  has  not  been  made  a  party  to  the  pro- 
ceedings." 

Alter  stating,  further,  that  the  question 
waa  new  in  this  court,  the  opinion  proceeds: 
"But  the  principles  of  law,  as  well  as  the 
decisions  of  this  court  governing  the  en- 
forcement of  liens  on  real  estate,  ought  to 
furnish  a  sufficient  guide  for  us  in  deter- 
mining it.  It  will  be  observed  that  we  are 
dealing  with  two  liens,^— one  created  by  law 
in  favor  of  the  state,  which  necessarily 
takes  precedence  of  other  prior  as  well  as 
subsequent  liens,  on  account  of  its  peculiar 
character  (Rev.  Stat.  1879,  §§  6831,  6832; 
Blossom  V.  Van  Court  and  McLaren  v. 
Sheble,  supra;  Dunlap  v.  Gallatin  County, 

15  HI.  7;  Almy  v.  Hunt,  48  111.  45;  Binkert 
V.  Wabash  R.  Co.  98  111.  205) ;  the  other,  in 
favor  of  creditors,  created  by  the  act  of  the 
debtor.  These  two  liens  have  been  fore- 
closed, and  the  purchasers  stand  opposed  to 
each  other  with  deeds  under  the  proceedings 
respectively  employed  for  enforcing  them. 
The  lien  of  the  state  is  the  superior  one, 
although  subsequent  in  time,  a  superiority 
invariably  accorded  to  it,  in  absence  of 
some  legislative  declaration  to  the  contrary. 
('admus  v.  Jackson,  52  Pa.  295;  Doane  v. 
Chittenden,  25  Ga.  103;  Hopper  v.  Malleson, 

16  N.  J.  E^.  382;  Cooper  v.  Corbin,  105  111. 
224.  No  system  of  jurisprudence  would 
command  respect  which  failed  to  maintain 
and  enforce  the  benefits  of  this  priority  by 
all  necessary  and  reasonable  proceedings  to 
that  end." 

The  holding  of  the  court  is  that  a  bene- 
ficiary in  a  prior  deed  of  trust,  who  is  not 
a  party  to  the  tax  suit,  has  still  the  right 
to  redeem  as  a  junior  lienor  by  proper  ac- 
tion in  that  regard.  Speaking  of  the  reve- 
nue law  which  required  the  collector  to 
bring  suit  against  the  owner  of  the  prop- 
erty, the  court  says:  "I  do  not  see  how  to 
escape  the  conclusion  that  a  cestui  que  trust 
in  a  deed  of  trust  is  an  owner,  within  the 
meaning  of  this  act,  if  his  interests  are  to 
be  affected  by  the  proceeding  authorized." 
It  was  concluded  in  that  case  that,  inas- 
much as  the  right  to  redeem  was  not  as- 
serted, and  as  it  was  apparent  that  plain- 
tiff had  the  superior  title,  she  should  re- 
cover. 

It  is  suggested  that  what  the  court  says 
in  the  first  above  extract  from  the  opinion 
as  to  the  priority  of  the  lien,  and  upon  the 
^neral  rule  of  priority,  is  obiter.  We  think 
not.  The  plaintiff's  right  to  recover  de- 
pended upon  the  priority  of  the  tax  lien. 
It  is  further  suggested  that  the  cases  cited 
in  the  opinion  do  not  support  the  text.  In 
this  we  think  counsel  errs.  It  must  be 
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remembered  that  when  the  taxes  involved 
in  the  case  were  assessed  there  was  no  stat- 
ute making  a  judgment  for  taxes  a  first 
lien.  Indeed,  there  was  no  express  declara- 
tion in  the  statutes  that  the  taxes  were  a 
lien.  The  court  cites  the  Blossom  and  Mc- 
Laren Cases,  above  referred  to,  which  de- 
clare that  such  taxes  were  a  lien;  and  that 
such  lien  was  impressed  by  virtue  of  the 
assessment. 

The  next  citation  is  Dunlap  v.  Gallatin 
County,  16  III.  7,  which  says:  "A  tax  is 
not  an  ordinary  debt.  It  is  levied  for  the 
support  of  the  government,  and  takes  prece- 
dence of  all  other  demands  against  the 
owner.  It  is  a  charge  upon  the  property, 
-without  reference  to  the  matter  of  owner- 
ship. The  property  itself  may  be  seized 
and  sold,  although  there  may  be  prior  liens 
or  encumbrances  upon  it." 

The  next  cited  case,  Almy  v.  Hunt,  48 
111.  45,  involved  the  question  of  liability  for 
taxes  as  between  seller  and  buyer.  It  was 
held  that  the  lien  attaches  when  the  assess- 
ment is  made;  and  that  the  property  itself 
is  liable  therefor. 

Binkert  v.  Wabash  R.  Co.  98  III.  205,  the 
next  cited  case,  holds  that  the  tax  suit  is 
"a  direct  proceeding  against  the  land  itself, 
by  which  judgment  may  be  had  against  it 
as  if  it  were  a  person,"  and  points  out  the 
distinction  between  real  and  personal  taxes; 
the  latter  not  authorizing  a  direct  proceed- 
ing against .  personal  property. 

The  cases  of  Cadmus  v.  Jackson,  Doane 
V.  Chittenden,  and  Hopper  v.  Malleson, 
cited  in  the  opinion,  hold  the  tax  liens 
involved  in  these  cases  inferior  to  prior 
liens;  but  this  upon  the  ground  that  they 
are  made  so  by  statute.  In  the  Hopper  (N. 
J.)  Case,  the  ruling  that  the  lien  of  the 
tax  is  inferior  to  that  of  the  prior  encum- 
brance is  put  upon  the  ground  that  the 
statute  makes  the  tax  on  real  estate  a  per- 
sonal demand  against  the  owner,  to  satisfy 
which  his  goods  may  be  sold  or  his  body 
arrested;  and,  further,  that  the  mortgagee 
is  taxed  for  his  interest,  and  the  mort- 
gagor taxed  separately  for  the  value  of  his 
equity.  The  opinion  says:  "If  the  tax  for 
the  whole  value  of  the  land  were  assessed 
upon  the  land  as  an  entire  thing  against 
the  mortgagor  or  party  in  possession,  there 
would  seem  to  be  more  propriety  in  sub- 
jecting the  entire  estate,  including  both 
the  interest  of  the  mortgagee  and  mort- 
gagor, to  the  operation  of  the  tax  sale." 

The  last  case  cited  in  the  Stafford  Case 
(Cooper  V.  Corbin,  105  111.  224)  holds 
taxes  on  personalty  an  inferior  lien,  but 
that  taxes  on  real  estate  ''become  a  charge 
upon  the  land  itself,  and  if  they  are  not 
paid  the  land  may  be  sold  for  the  taxes 
thereon,  and  the  title  will  pass,  regardless 
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of  any  encumbrance  resting  on.  the  land. 
Taxes  on  personal  property  rest  on  a  dif- 
ferent principle, — they  are  not  a  charge  on 
any  specific  property." 

The  foregoing  cases  sustain  the  proposi- 
tion laid  down  in  the  Stafford  Case,  namely, 
that  real  estate  taxes  are  accorded  a  prior 
lien  by  virtue  of  their  peculiar  character, 
unless  there  is  a  legislative  declaration  to 
the  contrary.  The  Stafford  Case  has  not 
been  criticized,  but  has  often  been  approved 
in  our  later  decisions.  It  is  followed  in 
Gitchell  V.  Kreidler,  84  Mo.  472,  which  gives 
priority  to  the  lien  for  the  taxes  of  1877 
(assessed  August  1,  1876),  but  holds,  as  the 
Stafford  Case  did,  that  the  beneficiary  in 
the  prior  deed  of  trust,  not  being  a  party 
to  the  suit,  did  not  lose  his  right  to  redeem. 
The  case  holds  that  all  parties  in  interest 
must  be  made  defendants,  in  order  to  bind 
their  interests.  Construing  the  statutory 
requirement  that  suit  shall  be  brought 
against  the  owner,  the  court  says  the  word 
"owner"  has  no  precise  legal  signification, 
and  may  be  applied  to  any  well-defined  in- 
terest in  the  estate ;  and,  further :  "The  lien 
of  the  state  thus  enforced  is  the  superior. 
The  mortgagee  certainly  had  the  right  to 
pay  off  the  taxes,  and  under  the  former 
method  of  making  tax  saleB  could  have  re- 
deemed within  the  time  prescribed  by  the 
law.  He  has  not  been  made  a  party  to  the 
tax  suit,  and  his  rights  in  that  respect  have 
not  been  foreclosed." 

Williams  v.  Hudson,  93  Mo.  624,  6  S.  W. 
261,  involved  similar  questions  regarding 
the  taxes  for  1869  to  1879,  and  followed 
the  above  cases.  In  the  course  of  the  opin- 
ion, the  court  says,  "Tax  liens,  whether  pri- 
or in  point  of  time  or  not,  are  superior  to 
the  lien  of  the  deed  of  trust."  To  the  same 
effect  is  Allen  v.  McCabe,  93  Mo.  138,  6 
S.  W.  62,  involving  taxes  for  1876,  1877, 
and  1878,  wherein  the  court  says:  "It  must 
be  remembered  that,  although  the  statute 
makes  it  necessary  that  the  owner  of  the 
property  should  be  made  a  party,  and  this  is 
necessary  to  call  into  activity  the  jurisdic- 
tion of  the  court  over  the  subject-matter; 
yet,  when  this  is  done,  the  proceeding  is  in 
rem  against  the  property  to  enforce  the  lien 
of  the  state  on  that  property,  subordinate  to 
which  tlie  owner  holds  his  title;  the  judg- 
ment is  in  rem.  The  execution  goes  against, 
and  the  sheriff  sells,  the  property  and  not 
the  interest  of  any  particular  person  in  it." 

In  Neenan  v.  St.  Joseph,  126  Mo.  96,  28 
S.  W.  963,  the  contest  was  between  owners 
of  the  fee,  and  did  not  involve  encumbrances. 
The  court,  however,  uses  this  significant 
language:  "The  policy  of  the  revenue  law 
is  to  charge  the  land  and  every  interest 
therein  with  the  delinquent  taxes.,  and  not 
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to  look  to  the  owners  personally  for  its 
payment." 

This  doctrine  is  quoted  with  approval  by 
Graves,  J.,  in  Walker  v.  Mills,  210  Mo.  loc 
cit.  694,  109  S.  W.  44,  a  case  involving  both 
owner  of  the  equity  and  the  encumbrancers. 
In  Meriwether  v.  Overly,  228  Mo.  218,  129 
S.  W.  1,  the  decree  ordered  the  successful 
plaintiff,  in  an 'action  to  quiet  title,  to  re- 
fund to  the  defendant  taxes  paid  by  the 
latter,  on  the  theory  that  same  were  a  bur- 
den upon  the  land.  The  court  says:  "A  tax 
against  real  estate '  is  a  tax  against  the 
property,  and  not  against  the  owner.  If  tl.j 
taxes  have  been  legally  assessed,  they  be- 
came a  lien  on  the  property  prior  to  all 
other  liens." 

It  will  be  perceived  from  the  foregoing  re- 
view of  the  cases  that,  under  all  the  vary- 
ing revenue  laws  of  the  state,  this  court  has 
held  that  real  estate  taxes  constitute  eat 
propria  vigore  a  prior  lien  against  the  prop- 
erty on  which  they  are  assessed,  not  de- 
pending upon  any  express  declaration  of  the 
statute  to  that  effect,  and  not  depending, 
as  it  is  now  claimed  they  do,  upon  the  pro- 
vision in  the  statute  first  enacted  in  April, 
1877  (Acte  1877,  p.  387),  which  gives  the 
judgment  for  taxes  a  first  lien.  The  fore- 
going cases  further  establish  the  proposition 
that  the  word  "owner,"  in  a  statute  which 
provides  that  suits  for  delinquent  taxes 
shall  be  brought  against  the  owner  of  the 
land,  includes  the  holders  of  encumbrances 
on  the  land. 

Our  conclusion  on  this  point  rests  as  well 
upon  sound  reason.  It  is  uniformly  recog- 
nized that  the  claim  of  the  state  for  the 
taxes  necessary  for  its  support  is  superior 
to  demands  created  by  private  contract.  In 
Minnesota  v.  Central  Trust  Co.  36  C.  C.  A. 
214,  94  Fed.  244,  Judge  Thayer  discusses 
this  subject  fully  upon  authority  and  reason. 
He  cites  numerous  cases  to  sustain  the 
proposition,  which  he  enunciates  thus:  "It 
has  been  held  frequently  that  a  tax  lawfully 
imposed  by  the  state  on  its  citizens  is  not 
an  ordinary  debt,  but  is  an  obligation  which, 
by  its  very  •nature,  should  be  regarded  as 
paramount  to  all  other  demands  against  the 
taxpayer,  although  the  law  imposing  the  tax 
does  not  in  express  terms  declare  such  pri- 
ority." And  then  he  says :  "These  decisions 
also  express  a  thought  which  is  generally 
prevalent  in  the  public  mind,  that  taxes 
levied  by  the  state  for  its  own  support  are 
founded  upon  a  higher  obligation  than  oth- 
er demands..  The  fact  has  also  been  recog- 
nized from  time  inunemorial  that  every 
sovereignty  ought  to  be  armed  with  the  requi- 
site power  to  enforce  the  collection  of  taxes 
without  fail,  and  to  compel  the  prompt  pay- 
ment of  whatever  imposts  it  sees  fit  to  levy 
for  its  own  support.    In  view  of  that  neoes- 
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sity,  it  has  been  a  common  practice  to  pro- 
Tide  summary  remedies  for  enforcing  such 
demands,  which  have  been  upheld  by  the 
courts  whenever  assailed,  although  it  is 
quite  probable  that  some  of  the  remedies  so 
provided  could  not  have  been  sustained  as 
affording  due  process  of  law,  if  the  proceed- 
ings had  related  to  the  collection  of  purely 
private  debts."  This  thought  is  in  line  witii 
what  is  said  by  the  supreme  court  of  Illinois 
in  Dennis  v.  Maynard,  16  111.  477 :  "All  the 
principles  applicable  to  the  prerogative  pri- 
ority of  the  Crown  in  this  respect  equally 
apply  to  public  dues  for  taxes." 

It  is  said  that,  even  if  the  foregoing  views 
as  to  general  taxes  are  correct,  they  cannot 
be  made  to  apply  to  special  taxes  or  assess- 
ments for  improvements  of  the  character  in 
question  in  this  case.  The  question,  then,  is 
whether  the  principles  enunciated  above  ap- 
ply to  special  as  well  as  general  taxes.  Both 
are  created  by  the  sovereign  power  of  the 
state.  The  distinction  between  them  has 
been  often  discussed  on  our  former  opinions. 
Some  of  these  opinions  say  that,  while  cre- 
ated by  the  taxing  power  of  the  state,  they 
are  not  taxes.  Morrison  v.  Morey,  146  Mo. 
664,  48  S.  W.  629;  Independence  v.  Gates, 
110  Mo.  374,  19  S.  W.  728.  These  cases, 
however,  have  in  mind  the  general  taxes  re- 
ferred to  in  certain  constitutional  limita- 
tions, which  limitations,  however,  do  not  re- 
fer to  these  special  taxes  for  local  improve- 
ments. Speaking  in  the  above  case  of  In- 
dependence V.  Gates  of  the  power  to  levy 
local  assessments,  we  say:  "It  is  settled  in 
Missouri,  and  generally  elsewhere,  that  it  is 
referable  to  the  taxing  pow^jr,  though  such 
assessments  are  not  taxes  in  the  sense  that 
word  is  usually  employed."  Again,  in  Meier 
V.  St.  Louis,  180  Mo.  408,  79  S.  W.  957:  "It 
is  now  settled  law  in  this  court  that  special 
assessments  for  local  improvements  are  ref- 
erable to  the  taxing  power." 

In  Heman  Constr.  Co.  v.  Wabash  R,  Co. 
206  Mo.  loc.  cit.  177,  12  L.R.A.(N.S.)  112, 
121  Am.  St.  Rep.  649,  104  S.  W.  68,  12  Ann. 
Cas.  630,  we  say:  "While  a  distinction  is 
made  between  local  assessments  and  taxes 
levied  for  general  revenue  purposes,  in  that 
an  assessment  for  a  local  improvement  is 
not  a  tax,  within  the  meaning  of  the  consti- 
tutional provision  regarding  uniformity  of 
taxation,  it  is  in  a  sense  a  tax,  not,  how- 
ever, for  the  purpose  of  sustaining  the  gov- 
ernment, but  imposed  upon  individual  prop- 
erty upon  the  theory  that  such  property  re- 
ceives a  special  benefit  different  from  the 
general  one  which  the  owner  enjoys  in  com- 
mon with  others;  in  other  words,  an  assess- 
ment for  benefits." 

As  long  ago  as  Garrett  v.  St.  Louis,  25 
Mo.  505,  69  Am.  Dec.  475,  this  court  said: 
That  this  assessment  upon  the  lot  owners 
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fronting  on  the  street  is  an  exercise  of  the 
taxing  power  seems  too  plain  to  admit  of 
argument." 

This  special  tax  is  assessed  because  of 
special  benefit  to  property,  and  yet  there  is 
also  a  public  benefit.  Indeed,  it  is  this  pub- 
lic benefit  that  justifies  the  exercise  of  the 
state's  sovereign  power.  As  said  by  Wood- 
son, J.,  in  St.  Louis  v.  G.  W.  Wright  Con- 
tracting Co.  202  Mo.  loc.  cit.  463,  119  Am. 
St.  Rep.  810,  101  S.  W.  8:  "The  tax  is  im- 
posed for  public  purposes  in  the  payment  of 
street  improvements,  and  not  for  private 
use.  As  an  incident  only  to  the  public  im- 
provement, the  adjoining  property  is  bene- 
fited, and  because  of  that  benefit  the  tax  is 
assessed  against  the  property,  and  not 
against  its  owner." 

So  we  are  dealing  with  a  tax,  not  a  gen- 
eral tax  to  support  the  government,  but  a 
special  tax  imposed  by  the  same  general 
power,  and  for  the  same  general  purpose, — 
the  public  good.  General  taxes  are  exacted 
for  the  public  good.  True  it  is  quite  com- 
mon to  speak  of  them  as  being  levied  for 
the  support  of  the  government.  This,  how- 
ever, is  a  too  narrow  limitation.  Taxes  are 
used  for  the  public  good  in  many  ways  other 
than  government  support;  as,  for  instance, 
public  improvements  and  schools.  Govern- 
ment exists  for  the  public  good;  and  it  is 
for  the  public  good  that  streets  are  im- 
proved and  sewers  constructed.  The  state 
could  not  compel  a  man  to  improve  a  street 
in  front. of  his  lot  for  the  sole  purpose  of 
benefiting  his  lot.  There  is  in  such  improve- 
ment a  special  benefit  to  the  abutting  lot. 
Therefore  the  tax  for  such  improvement 
may  be  greater  upon  that  lot  than  it  is  up- 
on the  general  property  in  the  city;  and 
hence  we  speak  of  this  special  tax  as  a 
benefit  assessment.  The  abutting  property 
is  not  taxed  for  the  entire  cost  of  the  im- 
provement. Section  18,  art.  6,  of  the  St. 
Louis  Charter,  provides:  "The  cost  of  con- 
struction of  all  the  foregoing  improvements 
within  the  city  shall  be  apportioned  as  fol- 
lows: The  grading  of  new  streets,  alleys, 
and  the  making  of  cross  walks,  and  the  re- 
pairs of  all  streets  and  highways  and  clean- 
ing of  the  same,  and  of  all  alleys  and  cross 
walks,  shall  be  paid  out  of  the  general  reve- 
nue of  the  city;  and  the  paving,  curbing, 
guttering,  sidewalks,  and  the  materials  for 
the  roadways,  the  repairs  of  all  alleys  and 
sidewalks,  shall  be  charged  upon  the  adjoin- 
ing property  as  a  special  tax,  and  collected 
and  paid  as  hereinafter  provided." 

Here  we  have  both  general  and  special 
taxes  levied  by  the  same  power,  and  both 
used  for  the  same  purpose;  namely, making 
and  maintaining  a  public  street.  There  is  no 
essential  difference  between  them,  so  far  as 
concerns    the    questions    under    discuss4«,. 
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These  special  taxes  are,  by  §  18,  above 
set  out,  charged  upon  the  property, — not 
against  the  owner.  By  §  25,  art.  6,  of  the 
charter,  the  tax  bill  is  a  lien  upon  the  prop- 
erty charged,  to  be  enforced  by  suit  against 
the  "owner  of  the  land." 

We  have  ruled  above  that,  as  to  general 
taxes,  a  similar  provision  gives  the  lien 
priority  over  earlier  encumbrances.  We  have 
also  ruled  that,  as  to  general  taxes,  the 
word  "owner,"  in  a  similar  provision  for 
suit  against  the  owner  of  the  land,  must  be 
construed  to  include  encumbrances.  On 
principle,  it  would  seem  that  the  same  rul- 
ing should  be  applied  to  these  special  taxes. 
The  exigencies  of  government  are  as  great  as 
to  the  necessity  for  the  tax  and  for  its 
prompt  and  certain  collection.  The  applica- 
tion of  the  rule  of  priority  bears  less  hard- 
ly on  the  encumbrancer.  The  general  tax 
benefits  the  property  taxed,  but  remotely 
and  indirectly.  The  special  tax  is  of  direct 
benefit  to  the  property,  enhancing  its  value 
in  proportion  to  the  tax,  and  benefits  the 
encumbrancer  by  adding  to  the  value  of  his 
security.  On  this  point,  the  supreme  court 
of  Minnesota,  in  Morey  v.  Duluth,  75  Minn. 
221,  77  N.  W.  829,  says:  "The  improvement 
is  for  the  benefit  of  all  interests  in  the  land, 
for  that  of  the  lien  holder  as  well  as  that 
of  the  fee  owner,  and  necessarily  the  lien  of 
the  assessment  for  the  improvement  must  be 
coextensive  with  the  estate  benefited  and  as- 
sessed." And  further:  "It  is  apparent, 
however,  from  the.  provisions  of  the  charter 
that  the  word  *owner'  is  not  used  therein 
in  a  strict  sense,  but  that  it  means  persons 
interested  in  the  land,  which  includes  mort- 
gagees." 

We  have  decided  that  a  judgment  for  spe- 
cial taxes  must  be  and  can  only  be  one  en- 
forcing the  lien  against  the  particular  prop- 
erty. In  Barber  Asphalt  Paving  Co.  v.  St. 
Joseph,  183  Mo.  451,  82  S.  W.  64,  we  say: 
"Proceedings  to  enforce  special  tax  bills  are 
in  the  nature  of  proceedings  in  rem,  and 
compulsory  payment  of  the  judgment  can 
only  be  made  by  a  sale  of  the  assessed  prop- 
erty." 

The  law  governing  the  tax  in  this  case 
is  found  in  the  charter  of  the  city  of  St. 
Louis,  which  provides:  "Said  tax  bills  shall 
be  and  become  a  lien  on  the  property 
charged  therewith,  and  may  be  collected  of 
the  owner  of  the  land  and  in  the  name  of 
and  by  the  contractor  as  any  other  claim 
in  any  court  of  competent  jurisdiction." 
Section  25,  art.  6. 

Construed  in  the  light  of  the  case  last 
cited,  this  means  that  the  tax  is  a  lien  on 
the  property,  to  be  enforced  by  a  proceeding 
in  rem  against  the  property.  And,  as  ruled 
above,  the  word  "owner"  inehides  encum- 
brancers. So  far  as  concerns  the  method  of 
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procedure  provided  in  the  charter, — ^namely^ 
to  sue  as  upon  any  other  claim  in  any  court 
of  competent  jurisdiction, — ^this  must  mean 
such  suit  "as  is  adapted  to  the  enforcement 
of  the  lien."  Barber  Asphalt  Paving  Co. 
V.  St.  Joseph,  supra.  That  this  tax  is  given 
priority  inferentially  by  the  charter  ia 
shown  by  the  further  provision  in  said  §  26 : 
"That  the  owner  or  any  other  person  having 
an  interest  in  the  property  charged  with  the 
tax  bill  may  pay  the  same  in  full  at  any 
time  within  thirty  days  after  notice  of  the 
tax  bill,  without  interest."  . 

The  clause  "any  other  person  having  an 
interest  in  the  property"  certainly  includes 
encumbrancers.  This  provision  is  meaning- 
less, without  it  is  designed  to  enable  encum- 
brancers to  protect  their  interests  by  pay- 
ing, without  penalty,  taxes  to  which  their 
interests  are  subordinate.  If  their  inter- 
ests are  not  liable  for  the  -tax,  why  should 
they  be  referred  to  in  connection  with  its 
payment? 

The  charter  contains  no  provision  making 
either  the  tax  itself  or  the  judgment  a  first 
lien;  and  yet  we  have  seen  that,  without 
anything  more  in  the  general  law  than  is 
found  in  the  charter  provision,  general  tax- 
es have  been  held  by  this  court  to  constitute 
a  first  lien. 

These  views  are  sustained  by  the  case  of 
Keating  v.  Craig,  73  Mo.  507.  That  case  in- 
volved a  special  tax  bill,  issued  under  the 
charter  of  Kansas  City,  §  3  of  article  9 
of  which  provides  that  in  suits  to  enforce 
the  lien  of  a  special  tax  bill  all  or  any  of 
the  owners  of  the  land  charged,  or  of  any 
interest  or  estate  therein,  may  be  made  de- 
fendants, and  that  a  judgment  in  such  suit 
shall  bind  all  the  right,  title,  interest,  and 
estate  in  the  land  the  defendants  and  each 
of  them  owned  at  the  time  the  lien  of  the 
tax  bill  commenced,  or  acquired  thereafter; 
and,  further,  that  parties  interested  in  the 
land)  not  made  defendants,  shall  not  be  af- 
fected thereby;  and,  if  they  claim  through 
or  under  any  parties  defendant  prior  to  suit 
brought,  they  may  redeem  from  the  pur- 
chaser. It  was  held  in  the  Keating  Case 
that  the  tax  lien  was  prior  to  an  earlier 
deed  of  trust.  It  is  true  that  reference  is 
made  in  the  opinion  to  the  foregoing  char- 
ter provisions  as  indicating  the  intention 
of  the  framers  to  give  it  priority;  but,  un- 
der the  law  as  we  have  construed  it  in  this 
opinion,  and  in  the  light  of  the  former  rul- 
ings of  this  court,  cited  herein,  this  pro- 
vision of  the  Kansas  City  charter  is  simply 
declaratorv  of  the  law,  and  is  no  more  in- 
dicative  of  the  intent  of  the  lawmakers  than 
is  the  provision  in  the  St.  Louis  charter  al- 
lowing parties  owning  interests  in  the  prop- 
erty to  pay  the  tax  without  penalty.  The 
Keating  Case  says:    "The  lien  of  the  special 
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tax  bill,  like  the  lien  for  general  taxes,  is 
superior  to  any  encumbrance  with  which  the 
owner  may  charge  his  land."  The  opinion 
adds:  "This  is  the  evident  meaning  of  that 
portion  of  §  3,  above  referred  to,  which  de- 
clares the  effect  of  a  judgment  on  a  special 
tax  bill." 

No  doubt,  §  3  does  mean  that,  and  no 
doubt,  under  our  decisions,  the  meaning  of 
the  law  would  be  the  same  without  §  3. 
Such  evidently  was  the  construction  put  up- 
on the  Keating  Case  by  Norton,  J.,  in  his 
dissenting  opinion  in  the  case  of  State  v. 
St.  Louis,  K.  C.  &  N.  R.  Co.  77  Mo.  loc.  cit 
220.  ( In  this  there  was  no  conflict  with  the 
majority  opinion.)  He  quotes  the  above 
statement  of  the  law  from  the  Keating  Case 
in  a  discussion  upon  general  taxes,  and 
without  any  reference  to  the  charter  pro- 
vision. In  our  judgment,  there  is  as  much 
warrant  in  the  St.  Louis  charter  for  the 
rule  declared  in 'the  Keating  Case  as  can 
be  found  in  the  Kansas  City  charter.  That 
rule  we  approve. 

It  is  urged  by  respondent  that  we  should 
consider  the  exigencies  of  the  case;  that  it 
is  essential  to  the  proper  improvement  of 
the  city  streets  and  sewers  that  special  tax 
bills  shall  be  first  liens,  in  order  to  in- 
sure their  prompt  and  certain  collection; 
further,  that  we  should  consider  the  fact 
that  under  the  charter  adopted  in  1876  spe- 
cial tax  bills  have  been  always  enforced  as 
first  liens,  without  question  of  their  priority 
until  now.  The  appellants  object  that  such 
considerations  ought  not  affect  our  conclu- 
sions as  to  the  law.  We  appreciate  the  force 
of  this  objection;  and  yet  in  construing  the 
charter,  in  order  to  arrive  at  the  intent  of 
the  framers,  it  is  proper  to  consider  the  ob- 
jects which  they  sought  to  accomplish,  and 
the  practical  situation  they  were  attempting 
to  provide  for.  It  was  doubtless  obvious  to 
them  that,  unless  tax  bills  became  first  liens 
on  property,  the  improvement  of  the  city 
would  be  seriously  hampered.  It  is  also 
proper  to  consider  that,  while  the  fact 
that  a  certain  construction  of  the  law  has 
been  usually  recognized  by  the  city  authori- 
ties, the  bar,  and  the  people  at  large,  does 
not  establish  its  validity,  still  such  fact  is 
not  without  some  persuasive  force  in  favor 
of  such  construction. 

This  case  has  been  ably  and  exhaustively 
briefed  and  argued  on  both  sides.  Counsel 
have  cited  the  decisions  in  other  jurisdic- 
tions on  the  question  involved,  both  as  to 
genera]  and  special  taxes.  We  have  exam- 
ined the  cases  in  detail.  To  discuss  them 
would  extend  this  opinion  to  unreasonable 
length.  The  cases  will  be  found  in  the  di- 
gest of  the  briefs.  They  hold  diverse  views ; 
but,  in  our  judgment,  the  weight  of  author!- 1 
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ty  as  found  in  the  decided  cases  supports 
the  views  herein  expressed. 
The  judgment  is  aiiirmed. 

Brown,    Woodson,    and    (Sraves,    JJ., 

concur. 

Kennlsh,  J.,  dissents  in  opinion  filed,  in 
which  Valliant,  Ch.  J.,  and  Lamm,  J., 
concur. 

Kennlsh,   J.,  dissenting: 

The  principles  of  law  announced  In  the 
foregoing  opinion,  and  upon  which  the  case 
is  decided,  are  so  at  variance  with  the  con- 
clusions arrived  at  by  the  writer  after  a 
thorough  examination  of  the  subject,  as  to 
require  that  I  give  expression  to  my  views. 

There  is  but  one  question  in  the  case,  and 
that  is,  as  stated  in  the  opinion :  ''Under 
the  charter  of  the  city  of  St.  Louis,  has  the 
lien  of  a  special  tax  bill,  issued  for  street 
improvements,  priority  over  a  deed  of  trust 
which  antedates  the  bill?"  Notwithstand- 
ing the  singleness  of  the  issue  thus  in 
judgment,  the  majority  opinion,  in  deciding 
the  case,  states  and  affirms  the  following 
proposition:  "In  this  state,  both  general 
and  special  tax  liens  have  priority,  (a)  in 
the  absence  of  statutory  direction  to  the 
contrary,  and  (b)  such  priority  of  the 
special  tax  lien  is  fairly  inferable  from  the 
language  of  the  statute  (charter)  creating 
the  lien."  In  this  case,  the  litigants  are 
private  persons,  one  claiming  under  a  trust 
deed  taken  as  security  for  a  loan  when  the 
property  was  clear  and  unencumbered,  and 
the  other  claiming  under  a  special  tax  bill 
for  street  improvements  subsequently  made. 
Neither  the  state  nor  any  subdivision  there- 
of is  seeking  to  enforce  a  lien  for  general 
taxes  levied  for  the  support  of  the  govern- 
ment, nor  is  even  a  party  to  the  proceeding. 
It  follows  that  no  question  as  to  the  lien 
for  general  taxes  is  before  us,  and  any  pro- 
nouncement as  to  the  law  applicable  thereto 
cannot  be  authoritatively  decided  in  this 
case.  The  two  kinds  of  taxes,  general  and 
special,  differ  in  many  respects;  and,  as 
there  is  an  abundance  of  authority  upon  the 
one  question  in  this  case — priority  as  be- 
tween the  special  tax  and  the  prior  encum- 
brance— it  is  difficult  to  understand  wherein 
the  issue  to  be  decided  is  simplified  by  com- 
bining it  with  a  proposition  as  to  taxes  not 
in  any  wise  involved  in  this  suit. 

As  to  the  two  propositions  "a"  and  "b," 
above  referred  to,  it  should  be  stated  at  the 
outset  that  if  the  special  tax  lien  has  prior- 
ity, in  the  absence  of  a  statute  to  the  con- 
trary, that  ends  the  controversy;  for  it  is 
not  pretended  that  such  a  statute  exists  un- 
der the  facts  of  this  case.  If  that  conten- 
tion is  sound  law^  it  is  unnecessary,  as  it  is 
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inconsistent,  to  invoke  the  doctrine  that 
such  priority  is  fairly  inferable  from  the 
provisions  of  the  charter.  On  the  other 
hand,  if  the  priority  of  the  special  tax  lien 
is  fairly  to  he  inferred  from  the  charter,  no 
issue  of  law  remains,  because  appellants 
concede  that  if  such  priority  is  expressed 
in  the  charter,  or  can  be  deduced  therefrom 
by  fair  inference,  then  the  lien  of  the  special 
tax  must  prevail.  The  questions  before  us, 
therefore,  are  two:  (1)  Is  the  special  tax 
bill  a  superior  lien  over  a  pre-existing  en- 
cumbrance, in  the  absence  of  statutory  direc- 
tion to  the  contrary,  and,  if  not,  (2)  does 
the  charter  fairly  imply  an  intent  to  give 
such  priority?  I  say  fairly  imply  such  in- 
tent, because  there  is  no  claim  that  it  does 
so  expressly. 

Taking  up  these  two  propositions  in  their 
order,  it  should  be  observed  that. the  first 
stated  is  not  a  question  of  first  impression, 
to  be  reasoned  out  without  the  aid  of  ad- 
judications and  of  those  writers  who  have 
made  a  specialty  of  this  branch  of  the  law. 
Although  there  is  an  abundance  of  such  au- 
thority in  the  books,  as  will  be  shown  pres- 
ently, it  is  noticeable  that  not  a  single  text- 
book or  writer  upon  the  subject  is  cited  (or 
can  be  cited)  in  support  of  the  opinion  of 
the  court  herein.  The  following  excerpts 
will  show  the  views  of  the  great  jurists  who 
have  written  upon  the  subject: 

"The  general  rule  is  that  taxes  are  not  a 
lien,  unless  expressly  made  so;  and  when 
liens  are  expressly  created  they  are  not  to 
be  enlarged  by  construction.  .  .  .  Not 
only  is  it  competent  for  the  state  to  charge 
land  with  a  lieu  for  the  taxes  imposed  there- 
upon, but  the  legislature  may,  if  it  shall 
deem  it  proper  or  necessary  to  do  so,  make 
the  lien  a  first  claim  on  the  property,  with 
precedence  of  all  other  claims  and  liens 
whatsoever,  whether  created  by  judgment, 
mortgage,  execution,  or  otherwise,  and 
whether  arising  before  or  after  the  execution 
of  the  tax.  When  that  is  done,  the  lien 
does  not  stand  on  the  same  footing  with  an 
ordinary  encumbrance,  but  attaches  itself  to 
the  res,  without  regard  to  individual  own- 
ership, and,  if  enforced  by  sale  of  the  land, 
the  purchaser  will  take  a  valid  and  unim- 
peachable title."  2  Coo  ley,  Taxn.  3d  ed. 
pp.  865,  866. 

"The  provisions  of  the  statute  determine 
the  question  of  the  priority  between  the  lien 
of  an  assessment  and  other  liens  upon  real- 
ty, if  both  liens  are  created  after  the  enact- 
ment of  such  statute.  .  .  .  If  it  is  so 
provided  by  statute,  the  lien  of  an  assess- 
ment may  have  priority  over  a  lien  which  is 
earlier  in  point  of  time;  such  as  a  mortgage 
lien.  In  some  cases,  the  right  of  a  mort- 
gagee as  against  an  assessment  lien  has  been 
discussed,  but  not  decided.  A  statute  may 
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make  the  lien  of  an  assessment  superior  to 
the  liens  of  existing  encumbrances,  since  all 
property  owners  hold  in  subordination  to 
-the  taxing  power.  In  the  absence  of  a  stat- 
ute giving  an  assessment  priority  over  an 
earlier  mortgage  lien,  an  assessment  has  no 
such  priority."  2  Page  &  J.  Taxation  bj 
Assessments,  §  1068. 

"A  lien  for  public  taxes  and  assessments 
is  upon  the  property,  and  is  paramount  to 
all  liens  acquired  by  personal  contract,  when 
so  provided  by  statute.  .  .  .  Although 
the  lien  of  a  prior  recorded  mortgage  is 
superior  to  that  of  a  special  assessment,  it 
is  within  the  power  of  the  legislature  to 
change  the  rule,  and  make  the  mortgage 
lien  secondary  to  that  of  the  assessment." 
Hamilton,  Special  Assessments,  §  708. 

"There  is  no  common-law  rule  which 
makes  a  levy  and  assessment  of  taxes  00 
propria  vigore  a  lien  on  the  property  of  the 
taxpayer.  Such  liens  owe  their  existence 
wholly  to  statute;  and  their  duration,  limi> 
tation,  and  priorities,  together  with  the 
property  to  which  they  attach,  must  be  de- 
termined by  the  statutes  creating  them."  27 
Am.  &  Eng.  Enc.  Law,  2d  ed.  735. 

"Taxes  and  assessments  levied  upon  land 
which  is  already  subject  to  a  mortgage  do 
not  displace  or  outrank  the  lien  of  the  mort- 
gage, in  the  absence  of  an  express  legisla- 
tive declaration  that  they  shall  constitute  a 
paramount  lien."     27  Cyc.  1176. 

"It  is,  for  these  reasons,  often  proper  to 
deduce  from  the  general  language  of  the 
statute  giving  a  lien  the  conclusion  that  it 
gives  a  paraqiount  lien  to  which  mortgage 
estates  or  judgment  liens  must  yield.  But 
this  conclusion  cannot,  perhaps,  be  inferred 
where  no  provision  is  made  for  giving  those 
who  hold  such  interests  a  hearing,  and 
where  there  are  no  words  declaring  the  su- 
periority of  the  lien."  2  Elliott,  Roads  & 
Streets,  3d  ed.  §  749. 

The  learned  author  last  cited,  writing  the 
opinion  in  the  case  of  State  ex  rel.  Ely  v. 
Mtnsi  Ins.  Co.  117  Ind.  251,  20  N.  E.  144, 
and  discussing  the  subject  of  the  lien  of  a 
special  tax  created  by  statute,  said:  "The 
statute  does  not  declare  that  the  assess- 
ment shall  be  a  prior  lien,  but  simply  pro- 
vides that  the  assessment  shall  'be  a  lien 
from  the  date  of  filing  the  report  of  the  com- 
missioners.' Acts  of  1883,  p.  179,  §  6.  We 
do  not  doubt  that  it  would  have  have  been 
within  the  power  of  the  legislature  to  pro- 
vide by  express  words  that  the  lien  should 
have  priority  over  pre-existing  mortgages. 
Provident  Inst,  for  Savings  v.  Jersey  City, 
113  U.  S.  506,  28  L.  ed.  1102,  6  Sup.  Ct. 
Rep.  612.  But  there  is  no  such  provision  in 
our  statute,  and  the  question  is  whether  the 
courts  can  put  one  there.  We  appreciate 
the  force  of  the  appellant's  argument,  but 
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think  it  one  that  should  he  addressed  to  the 
legislature,  rather  than  the  courts.  We 
can  readily  perceive  that  there  are  cases  in 
which  the  adjudication  in  favor  of  the  pri- 
ority of  a  mortgage  lien  would  seriously 
interfere  with  the  prosecution  of  a  work  for 
the  promotion  of  the  public  welfare;  but 
the  creation  o|  liens  and  their  incidents  is 
A  legislative  matter,  and  the  courts  cannot 
create  such  liens.  1  Jones,  Liens,  §§  97-112. 
The  statute  must  determine  the  character 
and  extent  of  the  lien.  1  Jones,  Liens, 
§  105.  It  is  not  necessary  that  it  should 
in  express  terms  declare  that  the  lien  shall 
be  a  paramount  one;  for,  if  the  intention 
can  be  gathered  from  the  general  words  and 
purposes  of  the  statute,  the  courts  will  give 
it  effect.  The  statute  under  consideration 
does  not  contain  any  provision  indicating 
an  intention  to  make  the  lien  paramount  to 
that  of  a  pre-existing  mortgage." 

These  authorities,  as  might  reasonably  be 
expected  from  the  fact  that  they  so  state 
the  law,  are  supported  by  the  weight  of 
adjudications  of  the  courts  of  last  resort. 
We  shall  not  encumber  this  opinion  by  cit- 
ing the  cases.  They  will  be  found  in  the 
footnotes  of  the  foregoing  works. 

la  the  case  of  Everett  v.  Marston,  186  Mo. 
loc.  cit.599,  85  S.  W.  542,  discussing  tax 
liens,  this  court,  quoting  with  approval  from 
one  of  the  above  authorities,  said:  "There 
is  no  common-law  rule  which  makes  a  levy 
and  assessment  of  taxes  ex  proprio  vigore 
a  lien  on  the  property  of  the  taxpayer. 
Such  liens  owe  their  existence  wholly  to 
statute;  and  their  duration,  limitation,  and 
priorities,  together  with  the  property  to 
which  they  attach,  must  be  determined  by 
the  statutes  creating  them." 

Without  admitting  that  a  general  tax  due 
the  state  and  a  special  tax  due  a  private 
citizen  stand  upon  the  same  footing  as  to 
priority,  some  reference  should  be  made  to 
the  law  of  this  state  as  to  the  liens  for  gen- 
eral and  special  taxes.  It  is  provided  by 
§  11,499,  Revised  Statutes  1909,  that  the 
judgment  for  general  taxes  shall  be  a  prior 
lien.  Many  other  statutes  expressly  provide 
for  the  priority  of  a  lien  for  special  assess- 
ments and  other  taxes.  See  §§  11,517,  11,- 
588,  9347,  9049,  9296,  9297,  5523,  5524, 
5399,  5722,  and  9618,  Revised  Statutes  1909. 
If  the  tax  lien  has  priority  of  its  own  force 
and  without  the  aid  of  any  statute,  it  is 
plain  that  the  legislature  did  not  so  un- 
derstand it.  But  it  is  said  that  the  act  mak- 
ing a  judgment  for  general  taxes  a  prior 
lien  was  passed  in  the  year  1877,  and  that 
until  then  such  taxes  were  uniformly  given 
priority  by  the  courts,  without  a  statute  so 
providing.  The  limits  of  this  dissent  pre- 
clude a  discussion  of  all  the  various  statn- 
tory  provisions  as  to  the  lien  for  taxes  dur- 
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ing  the  history  of  this  state;  but  an  exami- 
nation of  tliem  has  left  uo  doubt  that  tiie 
law,  by  necessary  inference,  has  at  all  times 
recognized  the  priority  and  dominant  char- 
acter of  the  statutory  lien  for  general  taxes. 
In  the  several  revisions  of  the  statutes,  the 
following  appear: 

Missouri  Territorial  Laws,  1804-24,  vol. 
1,  p.  738,  §  22,  provide  that  a  deed  under 
a  sale  for  taxes  ''shall  vest  in  the  purciias- 
er,  his  heirs  and  assigns,  all  the  right,  title, 
claim,  and  interest  of  the  said  lands  (the 
right  of  the  United  States  only  excepted)  to 
the  part  so  sold.''  Revised  Statutes  1835, 
pp.  542  and  543,  provide  that  the  lauds  up- 
on which  the  taxes  are  not  paid  within  the 
time  prescribed  ''sliall  be  forfeited  to  the 
state,"  and  that  a  sale  of  such  lands  for 
taxes  shall  "convey  to  the  purchaser  all  tJie 
right,  title,  and  interest  of  the  state  in  and 
to  the  land  sold."  Revised  Statutes  1845, 
p.  948,  speak  of  lands  on  which  taxes  shall 
not  be  paid  within  the  time  prescribed,  as 
''forfeited  to  the  state,"  and  at  page  9^2 
provide  that  the  register  of  lands  shall  "ex- 
ecute good  and  sufficient  deeds  of  convey- 
ance" to  the  persons  purchasing  lands  at 
tax  sales.  Revised  Statutes  1855,  p.  1360, 
§  34,  provide  that  the  deed  delivered  to  the 
purchaser  at  a  tax  sale  "shall  be  prima  facie 
evidence  of  title  in  fee  simple."  In  the  Gen- 
eral Statutes  of  1865,  p.  127,  it  is  provided 
that  the  tax  deed  "shall  vest  in  the  grantee, 
his  heirs,  and  assigns  the  title  to  the  real  es- 
tate herein  described."  And  at  page  128, 
after  providing  that  when  lands  offered  for 
sale  by  the  collector  shall  not  be  sold  for 
want  of  bidders,  the  same  shall  be  forfeited 
to  the  state  of  Missouri,  "and  thenceforth 
all  right,  title,  and  interest  of  every  person 
whomsoever  in  and  to  such  land  or  lot  shall 
be  considered  as  transferred  to  and  vested 
absolutely  in  the  state."  In  Wagner's  Stat- 
utes of  1872,  vol.  2,  p.  1197,  it  is  provided 
that  the  collector  shall  give  notice  of  an  ap- 
plication to  the  court  to  sell  lands  upon 
which  there  are  delinquent  taxes.  The  form 
of  notice  is  prescribed  in  the  statute,  and 
begins  as  follows:  "Notice  is  hereby  given 
to  all  persons  interested  that  the  umler- 
signed  collector  .  .  .  will  make  applica- 
tion to  the  county  court  •  ,  .  for  a 
judgment  to  enforce  the  lien  of  the  state  of 
Missouri  against  the  tracts  of  land  .  .  • 
described  in  the  foregoing  list,  and  for  an 
order  to  sell  so  much  of  said  real  property," 
etc.  And  at  page  1109  it  is  provided  that 
"any  person  interested  in  any  of  said  lands 
or  lots  may  make  a  defense  to  the  proceed- 
ing." The  form  of  the  judprment  is  also  set 
out  in  the  statutes,  and  concludes  as  follows: 
"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  several  tracts  of  land   •   •   . 
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severally  be  condemned  and  be  sold  to  satis- 
fy the  same  as  the  law  directs." 

From  the  foregoing,  it  is  clear  that  the 
law  of  this  state  always  has  recognized  the 
priority  of  the  state's  lien  for  taxes;  and 
it  follows  that  the  cases  cited  in  the  opinion 
of  the  court  herein  as  holding  the  priority 
of  the  lien  of  general  taxes  are  merely  in 
accord  with  the  statutory  law,  and  are  not 
in  point  as  supporting  the  doctrine  that  the 
lieu  of  a  special  tax  is  a  prior  lien,  in  the 
absence  of  a  statute.' 

The  case  of  Stafford  v.  Fizer,  82  Mo.  393, 
written  by  Commissioner  Martin,  is  dis- 
cussed at  length  in  the  opinion  of  the  court 
herein,  and  announces  the  law  ( as  to  general 
taxes)  that  the  tax  lien  is  prior,  in  the  ab- 
sence of  a  statute.  The  cases  it  cites  do 
not  warrant  that  conclusion.  One  of  those 
oases  is  Hopper  v.  Malleson,  16  N.  J.  £q. 
382.  The  contest  in  that  case  was  between 
a  prior  mortgagee  and  the  owner  of  a  tax 
title  acquired  under  a  sale  of  taxes  levied 
after  the  execution  of  the  mortgage.  The 
court  held  in  favor  of  the  mortgagee,  saying 
in  the  course  of  the  opinion  (loc.  cit.  386) : 
"The  power  of  the  legislature,  by  virtue  of 
its  sovereignty,  to  make  the  tax  a  charge 
upon  the  estate  of  all  parties  interested  in 
the  land,  and  to  make  the  tax  title  para- 
mount to  all  other  and  prior  claims  and  en- 
cumbrances, is  not  questioned.  But  has 
that  power  been  exercised  in  the.  act  under 
consideration?  Was  it  the  intention  6f  the 
legislature  that  the  tax  deed  should  oper- 
ate to  destroy  all  prior  interests  in  the  es- 
tate, vested  or  contingent,  executed  or  exec- 
utory, in  possession  or  in  expectancy?" 

Before  passing  from  this  branch  of  the 
case,  reference  should  be  made  to  the  case 
of  Dressman  v.  Farmers'  &  T.  Nat.  Bank, 
100  Ky.  671,  36  L.R.A.  121,  38  S.  W.  1052, 
the  leading  authority  relied  upon  by  re- 
spondent. That  a  mistake  was  made  in  that 
case  is  placed  beyond  a  doubt  by  the  fact 
that,  although  the  sole  question  involved 
was  priority  as  between  the  lien  of  a  special 
assessment  and  that  of  an  antecedent  en- 
cumbrance, the  court  said,  "The  attention 
of  the  court  has  not  been  directed  to  an  ad- 
judicated case  where  the  precise  question 
involved  in  this  appeal  has  been  passed  up- 
on,"— and  cited  in  the  opinion  the  very  sec- 
tion of  Elliott  on  Roads  &  Streets,  supra, 
which  states  the  law  directly  to  the  con- 
trary. 

The  question  remains:  Does  the  charter, 
by  fair  inference,  make  the  lien  of  the  tax 
bill  prior  to  that  of  an  existing  mortgage? 

The  language  of  the  charter  is:  "Said 
tax  bill  shall  be  and  become  a  lien  on  the 
property  charp^ed  therewith,  and  may  be 
collected  of  tlie  owirer  of  the  land  in  the 
name  of  and  bv  the  contractor  as  any  other 
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claim  in  any  court  of  competent  jurisdic- 
tion," etc.  It  cannot  fairly  be  said  that 
this  language  indicates  an  intention  to  give 
priority  to  a  special  tax  bill;  but  it  is  said 
that  the  word  **owner,"  as  used  therein,  was 
intended  to  include  prior  encumbrancers. 
That  the  word  was  not  intended .  to  have 
such  meaning  is  evident.  In  the  last  sen- 
tence of  the  section,  it  is  provided  that,  "in 
case  the  owner  of  the  ground  is  a  nonresi- 
dent of  the  state,  suit  may  be  brought  by  at- 
tachment, which  shall  be  equivalent  to  no- 
tice and  demand  of  payment."  The  next 
section  of  the  charter  provides  that  "such 
certified  tax  bill  shall  in  all  cases  be  prima 
facie  evidence  ...  of  the  liability  of 
the  person  therein  named  as  the  owner  of 
the  land."  If  the  mortgagee  is  an  owner, 
why  the  necessity  of  an  attachment,  simply 
because  the  owner  of  the  equity  happens  to 
be  a  nonresident?  Why  not  bring  the  suit 
in  such  case  against  the  mortgagee?  And, 
as  the  foreclosure  of  the  mortgage  lien 
would  carry  full  title,  why  make  the  owner 
of  the  equity  a  party  at  all?  Again,  if 
"owner"  means  "mortgagee,"  it  follows  that 
in  all  cases  where  the  mortgage  was  held  by 
a  nonresident  an  attachment  would  lie 
against  the  property,  even  though  the  owner 
of  the  equity  lived  upon  it.  ThQ  charter 
provides  in  detail  the  procedure  for  the  col- 
lection of  the  tax  bill  by  suit,  but  nowhere 
recognizes  the  right  of  the  holder  of  the  tax 
bill  to  make  a  prior  encumbrancer  a  party 
to  the  proceeding.  It  is  also  said  that  the 
provision  of  the  charter  that  **the  owner  or 
any  person  having  an  interest  in  the  prop- 
erty charged  with  the  tax  bill  may  pay  the 
same  in  full  at  any  time  within  thirty  days 
after  notice  of  the  tax  bill,  without  inter- 
est," was  intended  to  include  prior  encum- 
brancers; and  that  by  such  language  an  in- 
tent is  disclosed  to  give  priority  to  the 
special  tax.  It  is  a  matter  of  common 
knowledge  that  the  building  and  improve- 
ment of  property  liable  for  the  tax  fre- 
quently goes  on  concurrently  with  the  street 
improvement.  In  making  such  improve- 
ments, encumbrances  may  be  placed  upon 
the  property  by  the  owner,  and  liens  of  con- 
tractors or  otliers,  later  in  point  of  time 
than  the  tax  bill,  may  exist.  Such  persons 
would  be  directly  interested  in  the  payment 
of  the  special  tax,  and  the  charter  language 
would  clearly  be  applicable  to  them.  In 
view  of  the  law  as  heretofore  quoted  from 
Cooley,  that  "when  liens  are  expressly  creat- 
ed they  are  not  to  be  enlarged  by  construc- 
tion," it  seems  most  unreasonable  to  hold 
that  the  language  of  the  charter  which  is 
directly  applicable  to  a  class  holding  sub- 
ject to  the  special  tax  was  intended  to  sub- 
ordinate the  lien  of  a  prior  mortgage  tq 
that  of  a  later  special  tax  bill, 
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The  case  of  Keating  v.  Craig,  73  Mo.  507, 
we  are  unable  to  understand  in  any  other 
light  than  as  authority  against  respondent. 
The  case  was  almost  identical  in  its  facts 
with  the  case  now  before  us,  and  the  ques- 
tion for  decision,  as  stated  by  this  court, 
was:  "Was  the  lien  of  the  tax  bill  superi- 
or to  the  lien  of  the  trust  deeds?"  This 
court  then  answered  the  question  affirma- 
tively and  held  in  favor  of  the  superiority 
of  the  lien  of  the  tax  bill;  but  the  charter 
provision  there  construed,  and  under  which 
such  ruling  was  made,  was  stated  by  the 
court  as  follows:  ''It  is  provided  in  §  3, 
art.  0,  of  the  city  charter,  that  in  suits  to 
enforce  the  lien  of  a  special  tax  bill  all  or 
any  of  the  owners  of  the  land  charged,  or  of 
any  interest  or  estate  therein,  may  be  made 
defendants,  and  that  a  judgment  in  such 
suit  shall  bind  all  the  right,  title,  interest, 
and  estate  in  the  land  that  the  defendants 
and  each  of  them  owned  at  the  time  the 
lien  of  the  tax  bill  commenced,  or  acquired 
afterward."  That  provision  expressly  au- 
thorized the  joining  of  a  mortgagee  as  a  de- 
fendant and  by  so  doing  gave  priority  to  the 
lien  of  the  tax  bill.  But  no  such  provision, 
or  one  remotely  kindred  to  it,  can  be  foimd 
in  the  charter  under  consideration. 

In  the  course  of  the  opinion  in  the  Keat- 
ing Case,  the  court  said:  "The  lien  of  the 
special  tax  bill,  like  the  lien  for  general 
taxes,  is  superior  to  any  encumbrance  with 
which  the  owner  may  charge  his  land.  This 
is  the  evident  meaning  of  that  portion  of 
§  3,  above  referred  to,  which  declares  the 
effect  of  a  judgment  on  a  special  tax  bill." 
The  court  thus  recognizes  the  priority  of  the 
lien  for  general  taxes,  which  lien,  as  here- 
tofore shown,  was  made  prior  by  statute, 
and  for  a  like  reason  holds  the  special  tax 
a  prior  lien,  because  made  so  by  the  charter. 

The  foregoing  review  of  the  law,  it  is 
submitted,  shows  an  array  of  authority  in 
favor  of  the  position  maintained  by  appel- 
lants, which  should  be  controlling  in  the  de- 
cision of  this  case.  And  on  reason  why 
should  it  not  be  so,  where  the  legislative 
body  has  not  acted,  when  by  acting  it  would 
have  served  notice  on  the  public  of  the  pri- 
ority of  such  taxes?  A  person  residing  in  a 
distant  part  of  this  state,  or  in  another 
state,  may  loan  his  money  on  property 
which,  in  his  opinion,  is  adequate  security 
for  the  loan.  Without  any  notice  to  him, 
a  special  tax  bill  is  issued  against  the 
property,  and  is  held  by  the  contractor  who 
made  the  improvement.  Does  this  improve- 
ment increase  the  amount  of  the  mort- 
gagee's loan  or  his  rate  of  interest?  All  he 
can  claim  is  what  he  could  have  gotten  with- 
out the  improvement.  Wherein  is  he  bene- 
fited that  he  should  be  postponed  to  the  con- 
tractor? As  to  the  latter,  if  the  improve- 
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ment  benefits  the  property  to  the  extcht  of 
the  tax,  he  has  the  equity  of  the  owner  and 
the  enhanced  value  to  secure  his  tax  bill. 
And,  in  any  event,  he  knows  when  he  under- 
takes the  contract  exactly  what  security  he 
must  rely  upon.  If  the  legislative  body  de- 
sires a  different  rule,  it  is  always  in  its 
power  to  enact  it.  It  has  not  done  so  under 
the  facts  of  this  case,  and  the  judgment 
should  be  for  the  appellants. 

Valliant,   Ch.  J.,  and  liamin*  J.,  con- 
cur in  this  opinion. 

Petition   for    rehearing  denied   April   9, 
1912. 


AliABAMA   SUPREME   COURT. 

LAURA  J.  NORTON,  Appt., 

V. 

'    RICHARD  RANDOLPH. 
(—  Ala.  — ,  68  So.  283.) 

Nuisance  *  high  fence. 

1.  A  fence  20  feet  high  is  not  a  nuisance 
merely  because  it  excludes  the  light  and 
air  from  the  rooms  of  the  adjoining  build- 
ing of  a  neighbor,  and  is  liable  to  be 
blown  against  the  house,  to  its  injury. 

Injunction  *  spite  fence. 

2.  Injunction  lies  against  the  mainte- 
nance of  a  spite  fence  erected  merely  to 
annoy  a  neighbor  and  injure  his  property. 

Pleading  —  bill  for  injunction  —  spite 
fence. 

3.  To  maintain  a  suit  for  injunction 
against  a  spite  fence,  the  bill  should  al- 
lege not  only  that  the  structure  is  entirely 
useless  to  defendant  and  without  value  to 
his  property,  but  that  it  was  maliciously 
erected  for  the  purpose  of  injuring  c<»n- 
plainant  in  the  use  and  enjoyment  of  his 
property. 

(April  4,  1912.) 

APPEAL  by  defendant  from  a  decree  of 
the  Qhancery  Court  for  Jefferson  Coun- 
ty, overruling  a  demurrer  to  a  bill  filed  to 
enjoin  the  maintenance  of  a  fence  which 
was  alleged  to  constitute  a  nuisance.  Re- 
versed. 
The  facts  are  stated  in  the  opinion. 

Note.  *  Generally,  as  to  injunction  to 
compel  or  prevent  the  erection,  mainte- 
nance, or  removal  of  a  fence,  see  note  to 
Miller  v.  Hoeschler,  7  L.R.A.(N.S.)  49. 
As  to  liability  for  malicious  erection  of  a 
fence,  including  the  right  to  an  injunction 
against  such  a  fence,  see  note  to  Barger  v. 
Barringer,  25  L.R,A.(N.S.)   831. 

Generally,  as  to  the  effect  of  bad  motive 
to  make  actionable  what  would  otherwise 
not  be,  see  note  to  Passaic  Print  Works  v. 
Ely  &  W.  Dry-Goods  Co.  62  L.R.A.  673. 
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Mr.  George  Huddleston,  for  appel- 
lant: 

The  maintenance  of  a  "spite  fence"  is  not 
actionable. 

Pickard  ▼.  Collins,  23  Barb.  468;  Levy 
y.  Brothers,  4  Misc.  48,  23  N.  Y.  Supp. 
825;  Mahan  ▼.  Brown,  13  Wend.  261,  28 
Am.  Dec.  461;  Kanabe  v.  Levelle,  23  N.  Y. 
Supp.  818;  Phelps  v.  Nowlen,  72  N.  Y.  46, 
28  Am.  Rep.  93;  Paine  v.  Chandler,  134 
N.  Y.  386,  19  L.R.A.  99,  32  N.  E.  18; 
Auburn  &  C.  PI.  Road  Co.  v.  Douglass,  9 
N.  Y.  444;  Dawson  v.  Kemper,  32  Ohio  L. 
J.  15;  Letts  v.  Kessler,  54  Ohio  St.  73, 
40  L.R.A.  177,  42  N.  E.  766;  Falloon  v. 
Schilling,  29  Kan.  295,  44  Am.  Rep.  642; 
Triplett  v.  Jackson,  5  Kan.  App.  777,  48 
Pac.  931;  Lapere  v.  Luckey,  23  Kan.  534, 
33  Am.  Rep.  196;  Honsel  v.  Conant,  12  111. 
App.  259;  Guest  v.  Reynolds,  68  111.  478, 
18  Am.  Rep.  670;  Ransom  v.  McCallistcr, 
9  Ky.  L.  Rep.  496;  Saddler  v.  Alexander, 
21  Ky.  L.  Rep.  1835,  56  S.  W.  518;  Bor- 
deaux V.  Greene,  22  Mont.  254,  74  Am.  St. 
Rep.  600,  56  Pac.  218;  Metzger  v.  Hoch- 
rein,  107  Wis.  267,  60  L.R.A.  305,  81  Am. 
St.  Rep.  841,  83  N.  W.  308. 

One's  motive  in  exercising  a  right  is  im- 
material, where  no  legal  right  of  another  is 
infringed,  and  the  fact  that  be  acts  from 
a  malicious  desire  to  injure  such  person 
does  not  make  the  act  actionable. 

National  Protective  Asso.  v.  Cumming,  170 
N.  Y.  315,  58  L.R.A.  135,  88  Am.  St.  Rep. 
648,  63  N.  E.  369;  Bohn  Mfg.  Co.  v.  Hollis 
(Bohn  Mfg.  Co.  v.  Northwestern  Lumber- 
men's Asso.)  54  Minn.  223,  21  L.R.A.  337, 
40  Am.  St.  Rep.  319,  55  N.  W.  1119;  Orr 
V.  Home  Mut.  Ins.  Co.  12  La.  Ann.  255,  68 
Am.  Dec.  770;  Brothers  v.  Morris,  49  Vt. 
460 ;  Kiflf  v.  Youmans,  86  N.  Y.  324,  40  Am. 
Rep.  643;  McCune  v.  Norwich  City  Gas  Co. 
30  Conn.  521,  79  Am.  Dec.  278;  Foster  v. 
McKibben,  14  Pa.  168;  Humphrey  v.  Doug- 
lass, 11  Vt.  22,  34  Am.  Dec.  663;  Raycroft 
V.  Tayntor,  68  Vt.  219,  33  L.R.A.  225,  54 
Am.  St.  Rep.  882,  35  Atl.  53;  South  Roy- 
alton  Bank  v.  Suffolk  Bank,  27  Vt.  505; 
Robison  v.  Texas  Pine  Land  Asso.  —  Tex. 
Civ.  App.  —,  40  S.  W.  843 ;  Payne  v.  West- 
ern &  A.  R.  Co.  13  Lea,  507,  49  Am.  Rep. 
666;  Passaic  Print  Works  v.  Ely  &  W.  Dry 
Goods  Co.  62  L.R.A.  673,  44  C.  C.  A.  426, 
105  Fed.  163;  Oglesby  v.  Attrill,  105  U.  S. 
605,  26  L.  ed.  1186;  Glendon  Iron  Co.  v. 
Uhler,  75  Pa.  467,  15  Am.  Rop.  509;  West 
Virginia  Transp.  Co.  v.  Standard  Oil  Co. 
50  W.  Va.  611,  56  L.R.A.  804,  88  Am.  St 
Rep.  895,  40  S.  E.  591;  Jaggard,  Torts,  p. 
65;  Pollock,  Torts,  p.  152;  White  v.  Kin- 
caid,  149  N.  C.  415,  23  L.R.A. (X.R.)  1177, 
128  Am.  St.  Rep.  663,  63  S.  E.  109. 
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Messrs.  A.  O.  Howie  ft  H.  R.  Howse, 

for  appellee: 

Any  use  of  one's  property  which  causes 
injury  to  his  neighbor,  and  interferes  with 
the  proper  use  and  enjoyment  of  his  prop- 
erty, is  a  nuisance. 

Grady  v.  Wolsner,  46  Ala.  381,  7  Am. 
Rep.  593;  Ogletree  v.  McQuaggs,  67  Ala. 
580,  42  Am.  Rep.  112;  Rouse  v.  Martin^ 
75  Ala.  515,  51  Am.  Rep.  463;  English  y. 
Progress  Electric  Light  &  Motor  Co.  96 
Ala.  264,  10  So.  134;  Hundley  v.  Harri- 
son, 123  Ala.  292,  26  So.  294;  Richards  t. 
Daugherty,  133  Ala.  569,  31  So.  934;  Camp- 
bell V.  Seaman,  63  N.  Y.  568,  20  Am.  Rep. 
567. 

If  one,  with  the  sole  and  malicious  pur- 
pose of  injuring  another,  and  without  any 
benefit,  interest,  or  pleasure  (other  than 
that  which  he  derives  from  his  wicked  in- 
tent) to  himself  or  others,  commits  an  act 
which,  if  done  in  good  faith,  would  be  justi- 
fiable, he  is  liable  in  an  action  in  favor  of 
such  other  person  for  the  damages  he  may 
have  sustained  therefrom. 

Burke  v.  Smith,  69  Mich.  383,  3  L.R.A. 
184,  37  N.  W.  838;  Flaherty  v.  Moran,  81 
Mich.  52,  8  L.R.A.  183,  21  Am.  St.  Rep. 
510,  46  N.  W.  381;  Kirkwood  v.  Finegan, 
95  Mich.  543,  55  N.  W.  457;  Peek  v.  Roe, 
110  Mich.  52,  67  N.  W.  1080;  Barger  ▼. 
Barringer,  151  N.  C.  433,  25  L.R.A.(N.S.) 
831,  66  S.  E.  439,  19  Ann.  Cas.  472;  Sankey 
V.  St.  Mary's  Female  Academy,  8  Mont. 
267,  21  Pac.  23;  Havens  v.  Klein,  49  How. 
Pr.  95. 

Somerville,  J.,  delivered  the  opinion  of 
the  court: 

The  bill  is  filed  by  the  appellee,  Ran- 
dolph, against  the  appellant,  Mrs.  Norton, 
seeking  to  abate  an  alleged  nuisance  erected 
by  her  on  a  vacant  lot  adjoining  his  resi- 
dence property  in  the  city  of  Birmingham. 
The  averments  of  the  bill  are  substantially 
as  follows:  Complainant  is  the  owner  of 
a  lot  on  which  he  has  erected  for  selling  or 
renting  a  valuable  dwelling  house,  costing 
about  $6,000.  This  dwelling  is  in  a  desir- 
able part  of  the  city,  and  many  other 
dwellings  of  like  character  have  been  erect- 
ed on  the  same  street.  Respondent  owna  a 
vacant  lot,  immediately  adjoining  complain- 
ant's lot,  "which  is  vacant  and  unimproved 
property,  and  is  not  used  by  her  for  any 
purpose.''  She  has  nevertheless  erected  on 
said  vacant  lot,  within  3  or  4  feet  of  com- 
plainant's house,  "a  large  plank  wall  or 
structure  about  20  feet  high  and  30  feet 
long,  by  means  of  which  she  has  almost  en- 
tirely excluded  the  air  and  light  from  the 
rooms  on  that  side."  This  structure  is 
alleged  to  be  useless,  and  also  unsafe,  in 
that   it  endangers  the  adjoining   dwelling 
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by  its  liability  to  be  blown  over  and  thus 
cause  damage  thereto.  It  is  further  alleged 
that  this  structure  ''does  not  serve  any  use- 
ful purpose,  nor  add  any  value  to  the  prop- 
erty of  the  said  Laura  J.  Norton;"  and 
that  complainant  ''does  not  know  for  what 
purpose  said  structure  was  erected  by  the 
said  Laura  J.  Norton,  unless  it  was  for 
the  purpose  of  vexing,  annoying,  and  in- 
juring" him,  "by  preventing  him  from  using 
hia  property,  either  by  sale  or  rent;  and 
that  it  has  prevented  his  selling  or  renting 
said  property,  and  its  selling  or  rent- 
ing value  has  been  greatly  diminished  there- 
by." Respondent  demurred  to  the  bill  as  a 
whole,  and  assigned  the  following  grounds: 
"(1)  For  that  there  is  no  equity  in  said 
bill.  (2)  For  that  complainant  has  an  ade- 
quate remedy  at  law  for  the  matters  and 
things  complained  of  therein.  (3)  For  that 
it  does  not  sufficiently  appear  therefrom 
that  the  said  wall  or  structure  alleged  to 
have  b6en  erected  by  defendant  is  a  nui- 
sance. (4)  For  that  it  is  not  sufficiently 
shown  that  the  said  wall  or  structure  erected 
by  defendant  is  dangerous,  unsafe,  or  defec- 
tive, or  was  not  erected  with  proper  and 
necessary  skill  and  care,  nor  that  same  is 
unsafe  in  such  way  or  measure  as  to  con- 
stitute same  a  nuisance.  (5)  For  that  it 
does  not  sufficiently  appear  from  the  bill 
that  defendant's  erection  of  said  wall  or 
structure  on  her  lot  was  not  lawful  nor  in 
the  exercise  of  her  subsisting  legal  rights, 
nor  that  she  has  thereby  interfered  with 
eomplainant  or  his  property,  or  his  legal 
rights  or  privileges."  The  chancellor  over- 
ruled the  demurrer,  and  the  appeal  is  from 
that  decree. 

The  jurisdiction  of  equity  to  abate  nui- 
sances by  injunction  is  too  well  settled  to 
require  discussion.  The  main  question, 
therefore,  involved  in  this  case,  is  whether 
the  allegations  of  the  bill,  which  are  admit- 
ted to  be  true  by  the  demurrer,  establish 
such  a  nuisance  as  to  justly  invoke  the 
Intervention  of  a  court  of  equity. 

We  think  it  clear  that  the  averments 
of  the  bill  are  insufficient  to  show  that  the 
strueture  complained' of  is  dangerous  to  the 
safety  of  complainant's  premises  in  such 
sense  as  to  constitute  a  nuisance,  and  the 
grounds  of  demurrer  pointing  out  this  de- 
fect should  have  been  sustained  had  they 
been  directed  and  limited  to  that  aspect  of 
the  bill.  But,  being  directed  to  the  whole 
bill,  they  were  properly  overruled  if  the 
biU  had  equity  in  some  other  aspect. 

We  come,  then,  to  the  decisive  questions 
raised  by  the  fifth  ground  of  demurrer: 
Is  the  structure  described  in  the  bill  brought 
by  appropriate  averment  within  the  class 
known  in  legal  parlance  as  "spite  fences;" 
that  is,  was  it  erected  by  respondent  solely 
40  L.R.A.(N.S.) 


for  the  malicious  purpose  of  vexing  and 
injuring  complainant  in  the  lawful  use  and 
enjoyment  of  his  dwelling  house,  and  was 
it  at  the  same  time  devoid  of  all  benefit  or 
value  to  respondent  in  the  use  or  improve- 
ment of  her  property?  And,  if  so,  is  it 
legally  a  nuisance? 

It  is  of  course  true,  as  argued  by  appel- 
lant, that  the  old  English  doctrine  of  an- 
cient lights  is  not,  and  never  has  been,  in 
force  in  this  state.  Ward  v.  Neal,  37  Ala. 
600.  And  the  general  rule  is  well  settled 
that  the  owner  of  land  has  no  right,  as 
against  adjoining  owners,  to  the  unobstruct- 
ed access  of  light  and  air  to  his  premises 
over  adjoining  premises,  unless  such  right 
has  been  acquired  by  grant,  express  or  im- 
plied. 

Many  of  the  cases  dealing  with  the  sub- 
ject of  malicious  structures  like  the  one 
here  complained  of  are  cited  and  reviewed 
in  a  case  note  to  Koblegard  v.  Hale,  60  W. 
Va.  37,  116  Am.  St.  Rep.  868,  63  S.  E.  793, 
9  Ann.  Gas.  732-734,  and  the  great  weight  of 
authority,  it  must  be  conceded,  is  opposed  to 
the  equity  of  complainant's  bill.  Bordeaux 
V.  Greene,  22  Mont.  264,  74  Am.  St.  Rep. 
600,  66  Pac.  218;  Metzger  v.  Hochrein,  107 
Wis.  267,  60  L.R.A.  306,  81  Am.  St.  Rep. 
841,  83  N.  W.  308;  Guethler  v.  Altman, 
26  Ind.  App.  687,  84  Am.  St.  Rep.  313,  60 
N.  E.  366;  Fisher  v.  Feige,  137  Cal.  39,  69 
L.R.A.  333,  92  Am.  St.  Rep.  77,  69  Pac.  618. 

The  doctrine  of  these  cases,  based  on  the 
alleged  right  of  the  owner  of  land  to  use  it 
according  to  his  malicious  fancy,  and  with- 
out any  advantage  to  himself  or  his  land, 
for  the  sole  purpose  of  injuring  his  neighbor 
in  the  lawful  and  beneficial  use  of  his  ad- 
joining property,  has  been  carried  to  such 
an  extent  as  in  mapy  cases  to  be  justly  char- 
acterized as  "odious."  And  hence  statutes 
have  been  passed  in  a  number  of  states  ab- 
rogating the  principle  on  account  of  the  un- 
just and  injurious  effects  resulting  from 
its  enforcement. 

The  authority  of  precedents,  however, 
must  often  yield  to  the  force  of  reason,  and 
to  the  paramount  demands  of  justice,  as 
well  as  the  decencies  of  civilized  society, 
and  the  law  ought  to  speak  with  a  voice 
responsive  to  these  demands. 

We  have  examined  the  decisions  and  the 
reasoning  of  the  various  courts  upon  this 
question;  and,  unfettered  by  any  precedents 
of  our  own,  we  are  led  to  the  deliberate 
conclusion  that  tlie  majority  view,  as  above 
stated,  is  founded  upon  a  vicious  fallacy, 
and  is  violative  of  sound  legal  principle  as 
well  as  of  common  justice. 

This  conclusion  has  already  found  elo- 
quent and  forcible  expression  in  decisions  of 
the  supreme  courts  of  Michigan  and  North 
Carolina.    Burke  v.  Smith,  69  Mich.  380,  8 
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L.R.A.  184,  37  N.  W.  838;  Flaherty  ▼. 
Moran,  81  Mich.  62,  8  L.R.A.  183,  21  Am. 
St.  Rep.  510,  46  N.  W.  381;  Kirkwood  v. 
Finegan,  96  Mich.  643,  65  N.  W.  467 ;  Peek 
V.  Roe,  110  Mich.  62,  67  N.  W.  1080; 
Barger  v.  Barringer,  161  N.  C.  433,  26 
L.R.A.(N.S.)  831,  66  S.  E.  439,  19  Ann. 
Cas.  472.  And,  it  may  be  added,  its  un- 
derlying reasons  have  been  convincingly 
stated  in  the  decisions  of  several  other 
states  in  the  course  of  opinions  dealing 
with  and  sustaining  the  constitutionality 
of  statutes  making  certain  malicious  and 
nonusefiil  structures  unlawful.  Horan  v. 
Byrnes,  72  N.  H.  93,  62  L.R.A.  602,  101 
Am.  St.  Rep.  670,  64  Atl.  945;  Rideout  v. 
Knox,  148  Mass.  368,  2  L.R.A.  81,  .12 
Am.  St.  Rep.  660,  19  N.  E.  390. 

As  said  by  Parsons,  Gh.  J.,  in  Horan  v. 
Byrnes,  supra:  "The  conclusion  that  a 
landowner's  property  right  in  real  estate 
includes  the  right  to  use  it  solely  for  the 
injury  and  annoyance  of  his  neighbor,  with- 
out intending  to  subserve  any  useful  pur- 
pose of  his  own,  is  'based  upon  a  narrow 
view  of  the  effect  of  the  land  titles,'  and  is 
reached  'by  the  strict  enforcement  of  a 
technical  rule  of  ownership  briefly  expressed 
in  an  ancient  maxim,'  Cujua  eat  solum,  ejus 
eat  usque  ad  coolum,  .  .  .  Because  when 
employed  for  a  useful  purpose  such  use 
may  rightfully  injure  another,  it  does  not 
follow  that  the  same  use  for  a  wrongful 
purpose  may  also  rightfully  injure  another, 
except  upon  the  theory  of  absolute  do- 
minion; for  the  character  of  the  use  is  an 
element  of  the  right.  .  .  .  As,  there- 
fore, the  statute  does  not  deprive  the  plain- 
tiff of  any  right  to  a  reasonable  use  of 
his  land,  but  only  prohibits  an  unnecessary, 
unreasonable  use,  it  does  not  deprive  him 
of  any  property  right." 

And  as  said  by  Holmes,  J.,  in  Rideout  v. 
Knox,  supra:  "But  it  is  plain  that  the 
right  to  use  one's  property  for  the  sole  pur- 
pose of  injuring  others  is  not  one  of  the 
immediate  rights  of  ownership;  it  is  not 
a  right  for  the  sake  of  which  property  is 
recognized  by  the  law,  but  is  only  a  more 
or  less  necessary  incident  of  rights  which 
are  establislied  for  very  different  ends." 

We  approve  the  judicial  reasoning  as  well 
as  the  Christian  ethics  of  the  Michigan 
court  as  expressed  in  the  language  of  Morse, 
J.,  in  Burke  v.  Smith,  69  Mich.  380,  8 
L.R.A.  184,  37  N.  £.  838:  "If  a  man  has 
no  right  to  dig  a  hole  upon  his  premises, 
not  for  any  benefit  to  himself  or  his 
premises,  but  for  the  express  purpose  of 
destroying  his  neighbor's  spring,  why  can 
he  be  permitted  to  shut  out  light  and  air 
from  his  neighbor's  windows  maliciously 
and  without  profit  or  benefit  to  himself? 
By  analogy,  it  seems  to  me  that  the  same 
40  L.R.A.(N.S.) 


principle  applies  in  both  cases,  and  that 
the  law  will  interpose  and  prevent  the  wan- 
ton injury  in  both  cases.  ...  It  must 
be  remembered  that  no  man  has  a  legal 
right  to  make  a  malicious  use  of  his  prop- 
erty, .  .  .  for  the  avowed  purpose  of 
damaging  his  neighbor.  To  hold  otherwise 
would  be  to  make  the  law  a  convenient 
engine  in  cases  like  the  present  to  injure 
and  destroy  the  peace  and  comfort,  and  to 
damage  the  property  of  one's  neighbor,  for 
no  other  than  a  wicked  purpose,  which  in 
itself  is  or  ought  to  be  unlawful.  The  right 
to  do  this  cannot,  in  an  enlightened  country, 
exist  either  in  the  use  of  property  or  in 
any  way  or  manner.  .  ,  .  The  right  to 
breathe  the  air  and  to  enjoy  the  sunshine 
is  a  natural  one;  and  no  man  can  pollute 
the  atmosphere,  or  shut  out  the  light  of 
heaven,  for  no  better  reason  than  that  the 
situation  of  his  property  is  such  that  he  is 
given  the  opportunity  of  so  doing,  and 
wishes  to  gratify  his  spite  and  malice 
toward  his  neighbor."  "I  do  not  think  the 
common  law  permits  a  man  to  be  deprived 
of  water,  air,  or  light  for  the  mere  gratifi- 
cation of  malice." 

We  quote  also  the  following  language  of 
Brown,  J.,  in  Barger  v.  Barringer,  151  N.  C. 
433,  25  L.R.A.(X.S.)  831,  66  S.  E.  439, 
19  Ann.  Cas.  472,  adopted  by  the  North 
Carolina  court:  "There  are  many  annoy- 
ances arising  from  legitimate  improvement 
and  businesses  which  those  living  near  must 
endure,  but  no  one  should  be  compelled  to 
submit  to  a  nuisance  created  and  continued 
for  no  useful  end,  but  solely  to  inflict  upon 
him  humiliation  as  well  as  physical  pain. 
The  ancient  maxim  of  the  common  law,  Sic 
I  utere  tuo,  ut  alienum  non  Icedas,  is  not 
founded  in  any  human  statute,  but  in  that 
sentiment  expressed  by  Him  who  taught 
good  will  toward  men,  and  said,  love  thy 
neighbor  as  thyself.'  Freely  translated,  it 
enjoins  that  every  person,  in  the  use  of  his 
own  property,  should  avoid  injury  to  his 
neighbor  as  much  as  possible.  No  one 
ought  to  have  the  legal  right  to  make  a 
malicious  use  of  his  property  for  no  bene- 
fit to  himself,  but  mefely  to  injure  his  fel- 
low man.  .  .  .  The  doctrine  of  private 
nuisances  is  founded  upon  this  hunutne  and 
venerable  maxim  of  the  law.  If  it  can  be 
successfully  invoked  to  prevent  the  keeping 
of  stables  and  hogpens  so  near  ones  neigh- 
bor as  to  cause  discomfort,  why  cannot  he 
whom  it  is  sought  to  needlessly  and  ma- 
liciously deprive  of  air  and  sunlight  also 
seek  the  <rgis  of  its  protection?  The  right 
thus  to  injure  one's  neighbor  with  impunity 
cannot  long  continue  to  exist  anywhere  in 
an  enlightened  country  where  God  is  ac- 
knowledged and  the  Golden  Rule  is  taught. 
On  this  subject,  if  need  be,  we  will  do  better 
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to  follow  the  pandects  of  the  heathen  Ro- 
mans, whose  jurists  have  inculcated  a  doc- 
trine more  consistent  with  the  teachings  of 
Him  whom  they  permitted  to  be  crucified, 
than  to  be  governed  by  the  principles  of 
the  common  law  .as  expounded  by  some 
Christian  courts  and  text  writers." 

But  little  else  remains  to  be  said  in  sup- 
port of  the  rule  of  reason  and  good  morals. 
The  rule  of  malice  was,  we  think,  conceived 
in  error,  and  has  indeed  become  a  Caliban  of 
the  law, — ^the  ugly  and  misshapen  offspring 
of  a  decent  and  honorable  parentage, — and 
we  are  unwilling  to  sanction  in  this  juris- 
diction its  evil  and  odious  sway.  We  there- 
fore hold  that  there  is  equity  in  the  bill 
of  complaint. 

As  a  matter  of  pleading,  however,  we 
think  the  averments  of  the  bill  are  not  suffi- 
cient to  bring  the  case  clearly  within  the 
rule  above  enunciated.  It  should  be  dis- 
tinctly alleged,  not  only  that  the  structure 
complained  of  is  entirely  useless  to  the 
respondent,  and  without  value  to  her  prop- 
erty,  but  also  that  it  was  maliciously 
erected  for  the  purpose  of  injuring  com- 
plainant in  the  use  and  enjoyment  of  his 
property.  It  may  be  conceded  that  the 
facts  stated  in  the  bill  are  sufficient  to 
justify  the  inference  of  malice  as  a  matter 
of  evidence  merely,  but  they  may  conceiv- 
ably be  consistent  also  with  its  absence; 
and,  on  demurrer,  the  averments  of  fact 
must,  of  course,  be  strictly  construed 
against  the  pleader  in  so  far  as  opposing 
conclusions  may  be  drawn.  Nor  does  the 
averment  that  complainant  "does  not  know 
for  what  purpose  said  structure  was  erected, 
.  .  •  unless  it  was  for  the  purpose  of 
vexing,  annoying,  and  injuring"  him,  meet 
the  requirements  of  good  pleading  as  to  the 
assumption  of  the  burden  of  proof  by  com- 
plainant in  this  regard. 

The  fifth  ground  of  demurrer  should 
therefore  have  been  sustained,  and  to  that 
extent  the  decree  of  the  chancellor  will  be 
reversed,  and  a  decree  here  rendered  to  that 
efiTect. 

Reversed  and  rendered. 

All  the  Justices  concur. 
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FRED  P.  BRYANT 

V. 

BOSTON    ELEVATED    RAILWAY    COM- 
PANY et  al. 

(212  Mass.  62,  98  N.  E.  587.) 

Street    railway  —  injury   by   overhang 

of  car  on  carve  ^  liability. 

1.  A  street  car  company  which  attempts 
40  L.R.A,(N.S.)  ^ 


to  run  a  car  around  a  curve  at  a  time 
when  a  wagon  is  between  the  track  and  the 
curb,  in  a  space  so  narrow  that  it  will  be 
hit  by  the  overhang  of  the  car  as  it  rounds 
the  curve,  is  liable  for  the  resulting  injury 
in  case  the  car  hits  the  wagon  and  forces 
it  against  a  pedestrian  on  the  sidewalk. 

Higliway  ^  placing    wagon    wliere    it 
will  be  hit  by  street  car  *  liability. 

2.  The  owner  of  a  wagon,  who,  at  a 
curve,  drives  into  a  space  between  a  street 
car  track  and  the  curb,  so  narrow  .that 
the  wagon  will  be  hit  by  the  overhang  of 
a  car  attempting  to  round  the  curve  at  a 
time  when  a  car  must  pass  the  wagon 
while  there,  is  liable  for  the  resulting  in- 
jury in  case  the  wagon  is  hit  by  a  car  and 
driven  against  a  pedestrian  on  the  side- 
walk. 

(May  24,  1912.)' 

REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  the  opinion  of  the  Su-  ' 
preme  Judicial  Court,  after  verdict  in  favor 
of  the  defendant  railway,  of  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendants' negligence.  Judgment  for  plain- 
tiff. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  C.  Cogswell  and  F.  O. 
Gilpatric,  for  plaintiff: 

Each  defendant  owed  to  the  plaintiff,  as 
a  traveler  upon  the  highway,  the  ordinary 
care  of  a  prudent  person. 

Driscoll  V.  West  End  Street  R.  Co.  169 
Mass.  142,  34  N.  E.  171. 

As  to  each  other,  each  defendant  was 
bound'  to  use  due  care  to  avoid  coming  in 
contact  with  the  other,  and  neither  is  en- 
titled to  assume  that  the  other  will  keep 
out  of  his  way.  A  violation  of  this  duty  by 
either,  and  consequent  injury  to  a  third 
person,  is  a  violation  of  the  duty  owed  that 
person;  and  if  each  violates  his  duty,  and 
thereby  contributes  to  an  injury,  each  is  re- 
sponsible for  the  entire  consequences. 

Scannell  v.  Boston  Elev.  R.  Co.  176  Mass. 
170,  67  N.  E.  341. 

The  accident  was  of  such  nature,  and  oc- 
curred under  such  circumstances,  that  it 
was  of  itself  evidence'  of  negligence  against 
both  defendants. 

James  v.  Boston  Elev.  R.  Co.  204  Mass. 
158,  90  N.  E.  513;  Rockwell  v.  McGovem, 
202  Mass.  6,  23  L.R.A.(N.S.)  1022,  88  N.  E. 

Note.  —  Liability  of  street  railway  com' 
pony  to  one  hit  hy  swing  of  oar  at 
curve. 

The  earlier  cases  on  this  subject  are  col- 
lected in  a  note  appended  to  South  Cov- 
ington &  C.  Street  R.  Co.  v.  Besse,  16 
L.R.A.(N.S.)    890. 

Following  South  Covington  &  C.  Street 
R.  Co.  V.  Besse,  supra,  it  was  held  in  Louis- 
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436;  McNamara  v.  Boston  &  M.  R.  Co.  202 
Mass.  492,  89  N.  E.  131;  Sullivan  v.  Rowe, 
194  Mass.  600,  80  N.  E.  459;  Cassady  v.  Old 
Colony  Street  R.  Co.  184  Mass.  156,  63 
L.R.A,  285,  68  N.  E.  10;  Melvin  v.  Penn- 
sylvania Steel  Co.  180  Mass,  196,  62  N.  E. 
379;  Manning  v.  West  End  Street  R.  Co. 
166  Mass.  230,  44  N.  E.  135 ;  Uggla  v.  West 
End  Street  R.  Co.  160  Mass.  351,  39  Am.  St. 
Rep.  481,  35  N.  E.  1126. 

Mei^srs.  M.  J.  Sughrue  and  Daniel  M. 
liyons  for  defendant  railway  company. 

Messrs.  Henry  F.  Hurlburt,  Henry  F. 
Hurlburt,  Jr.,  and  Garroll  A.  Wilson, 
for  defendant  express  company: 

The  facts  show  that  the  accident  was 
caused  not  by  any  negligent  act  on  the  part 
of  its  driver,  but  by  the  acts,  or  omission 
to  act,  on  the  part  of  the  motorman  and 
conductor  of  the  car  of  the  defendant  ele- 
vated railway. 

Lindenbaum  v.  New  York,  N.  H.  &  H.  R. 
Co.  197  Mass.  314,  84  N.  E.  129 ;  Goldthwait 
v.  Haverhill  &  G.  Street  R.  Co.  160  Mass. 
554,36  N.  E.  486;  Eldredge  v.  Boston  Elev. 
R.  Co.  203  Mass.  682,  89  N.  E.  1041;  Lock- 
wood  V.  Boston  Elev.  R.  Co.  200  Mass.  537, 
22  L.R.A.(N.S.)  488,  86  N.  E.  934. 

'     Bralejy  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  while  upon  a  public  way  as 
a  pedestrian,  without  any  reasonable  cause 
to  apprehend  that  his  position  might  be  un- 
safe, was  struck,  knocked  down,  and  rendered 


unconscious  by  a  wagon  driven  by  a  servant 
of  the  defendant  express  company.  If  the 
combination  of  circumstances  which  pro- 
duced the  injury  may  be  infrequent,  they 
are  not  extraordinary,  and  the  issue  of 
this  defendant's  negligence  having  been  a 
question  for  the  jury,  the  refusal  to  order 
a  verdict  in  its  favor  was  right.  Powell  v. 
Deveney,  3  Cush.  300,  50  Am.  Dec.  738; 
Slattery  v.  Lawrence  Ice  Co.  190  Mass.  79, 
76  N.  E.  459;  Hanley  v.  Boston  Elev.  R. 
Co.  201  Mass.  55,  59,  87  N.  E.  197;  Dulli- 
gan  v.  Barber  Asphalt  Paving  Co.  201  Mass. 
227,  231,  87  N.  E.  567.  But  the  ruling  that 
the  plaintiff  could  ii^ot  recover  against  the 
defendant  railway  company  should  not  have 
been  given.  The  parties  were  concurrently 
using  the  public  ways,  and  each  defendant 
could  not  disregard  the  rights  of  other  trav- 
elers, or  escape  the  consequences  if  every 
reasonable  precaution  was  not  taken  to 
avoid  injury  to  them.  O'Brien  v.  Blue  Hill 
Street  R.  Co.  186  Mass.  446,  447,  71  N.  E. 
951.  The  jury  would  have  been  warranted 
in  finding  that  for  some  distance  below  the 
place  of  the  accident  the  car  and  wagon, 
while  moving  in  the  same  direction,  proceed- 
ed with  equal  speed,  when,,  as  they  ap- 
proached a  sharp  curve  in  the  railway  track 
where  it  turned  into  a  cross  street,  the  car 
passed  the  wagon,  which  then  moved  up 
until,  as  they  entered  the  curve,  the  car  and 
wagon  were  abreast,  or-  the  wagon  might 
have  been  slightly  in  advance.  As  it  ap- 
proached the  curve  the  car  slackened  speed. 


ville  R.  Co.  V.  Ray,  —  Ky.  — ,  124  S.  W. 
313,  that  a  street  car  company  is  not  liable 
for  injury  to  a  person  whose  wagon  is 
struck  by  the  rear  end  of  a  car  swinging 
away  from  the  track  in  a  natural  manner 
when  passing  around  a  curve,  since  it  is 
the  duty  of  persons  driving  on  the  street 
to  avoid  such  collisions.  The  court  said 
that  the  rule  imposing  a  duty  upon  those 
in  charge  of  a  street  car  to  keep  a  lookout 
so  as  to  avoid  injuring  those  who  may  be 
crossing  or  upon  the  street  in  front  of  the 
moving  car  has  never  been  so  extended  as 
to  require  the  employees  in  charge  of  the 
car  to  keep  a  lookout  at  corners  and  curves, 
so  as  to  prevent  others  using  the  street 
from  colliding  with  the  rear  end  of  the  car. 

In  the  Besse  Case,  the  car  was  in  motion 
when  it  passed  the  wagon  near  the  curve 
in  the  street,  and  in  the  Ray  Case  the  car 
started  just  as  the  wagon  passed  it. 

But  in  Pitton  v.  International  R.  Co. 
121  N.  Y.  Supp.  637,  where  the  plaintiff's 
wagon  was  struck  by  the  rear  end  of  a 
car  as  it  rounded  a  curve,  it  was  held  that 
the  question  of  the  plaintiff's  negligence 
was  for  the  jury,  where  it  appeared  that 
the  car  was  standing  at  the  approach  of 
the  curve  when  the  plaintiff's  wagon,  while 
running  in  the  flange  of  an  adjacent  track, 
approached  it  in  plain  view  of  the  motor- 
man  in  charge,  and  it  did  not  appear  that 
40  L.R.A.(N.S.) 


the  plaintiff  had  knowledge  of  the  extent 
of  the  overhang  of  such  a  car,  swinging 
around  a  curve.  The  court  said  that  the 
jury  had  a  right  to  find  that  the  plaintiff 
had  the  right  to  assume  that  the  car  would 
not  start  before  the  rear  of  plaintiff's 
wagon  had  passed  the  point  of  aanger  of 
a  collision  with  the  rear  end  of  the  car 
as  it  swung  around  the  curve,  especially 
when  it  must  have  been  plain  to  be  seen 
that  the  rear  wheel  of  the  wagon  was  run- 
ning in  the  flange  of  the  rail  of  the  ad- 
joining track. 

A  motorman  in  charge  of  a  street  car 
approaching  a  horse  and  buggy  standing  in 
the  highway  near  the  track  at  a  point 
where  it  curves  is  bound  to  take  into  con- 
sideration the  swing  of  the  car  as  it  rounds 
the  curve,  and  the  fact  that  he  believed  he 
could  pass  in  safety  does  not  relieve  the 
railway  company  from  liability  if  injury 
results  from  his  attempt  to  pass.  Birming- 
ham R.  Light  &  P.  Co.  V.  Camp,  161  Ala. 
456,  49  So.  846.  To  the  same  effect  on  sub- 
sequent appeal  in  2  Ala.  App.  649,  67 
So.  50. 

On  the  general  question  as  to  the  duty 
of  a  motorman  upon  perceiving  a  vehicle 
standing  near  the  track,  unattended,  or  oc- 
cupied only  by  a  child,  see  Louisville  R. 
Co.  V.  Flannerv,  and  note  appended  thereto 
in  24  L.R.A.(N.S.)  660.  A.  L.  R. 
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while   the   wagon   moved   slowly,   and   the 
width  of  the  street,  with  the  sharp  curva- 
ture of  the  track,  plainly  showed  that  the 
wagon,  and  the  car  could  not  simultaneoud- 
ly   pass  substantially   abreast   around  the 
curve  and  the  car  turn  to  the  left,  without 
coming  in  contact.    It  also  appeared  that  at 
thla  corner  travel  during  the  daytime  be- 
came greatly  congested,  and  because  of  the 
volume  of  traffic  a  police  officer  had  been 
stationed  for  the  protection  of  travelers.  It 
was  with  this  situation  before  them,  that  in 
broad  daylight  the  motorman  and  the  driv- 
er, after  a  signal  from  Ihe  officer  that  they 
could    proceed,    moved    forward,    and    the 
car,  going  at  greater  speed,  outstripped  the 
wiigon.    The  projecting  rear  end  of  the  car 
in  passing  swung  over  the  roadway,   and 
coming  into  collision  with  the  wagon  forced 
it  over  the  sidewalk,  .where  it  felled  the 
plaintiff.  It  was  the  duty  of  the  motorman 
to  have  stopped  the  car  if  he  saw  that  the 
driver  had  determined  to  go  on,  and  it  was 
the  duty  of  the  driver  not  to  have  attempt- 
ed to  pass  the  car  and  turn  to  the  left  until 
the  car  had  passed  him;  and  if  either  the 
motorman  or  the  driver  had  acted  with  or- 
dinary prudence  the  collision   would  have 
been  averted,  and  the  injury  to  the  plaintiff 
would    not    have    happened.     Carrabar    v. 
Boston  &  N.  Street  R.  Co.  398  Mass.  649, 
126  Am.  St.  Rep.  461,  85  N.  E.  162;  Wright 
V.  Boeton  k  N.  Street  R.  Co.  203  Mass.  669, 
570,  571,  89  N.  E.  1073.    The  plaintiff  hav- 
ing offered  abundant  evidence  that  his  in- 
juries could  be  attributed  to 'the  concurrent 
misconduct  of  the  defendants,  he  can  recov- 
er judgment  against  both,  although  he  can 
have  but  one  satisfaction  in  damages.  Feneff 
V.  Boston  &  M.  R.  Co.  196  Mass.  575,  581, 
82  N.  E.  705.    By  the  terms  of  the  report, 
judgment  is  to  be  entered  on  the  verdict  for 
the  plaintiff  against  both  defendants.     Bo 
ordered. 


HASSACHUSETTS    SUPREMB    JUDI- 
OIAIi  COURT. 

FREDERICK  M.  MORSE,  Admr.,  etc.,  of 
Frank  F.  Morse,  Appt., 

V. 

COMMERCIAL   TRAVELERS'    EASTERN 
ACCIDENT  ASSOCIATION. 

,       [(212  Mass.  140,  98  N.  E.  599.) 

Insurance  «-  accident  —  voluntary  ex- 
posure —  drowning  from  canoe. 

One  vFho,  while  on  a  pleasure  trip  in  a 
canoe,  continues  on  his  journey  on  a  lake 
in  a  high  wind  when  persons  familiar  with 
the  location  warn  him  of  the  danger,  and 
no  other  canoes  are  out,  voluntarily  ex- 
poses himself  to  unnecessary  danger,  and 
40  LJLA.(N.S.) 


is  negligent,  so  that  in.  case  he  is  drowned 
•by  the  overturning  of  the  canoe,  no  recov- 
ery can  be  had  on  an  accident  insurance 
policy  which  exempts  the  insurer  from  lia- 
bility in  case  of  death  from  such  exposure. 

;(May  24,  1912.), 

APPEAL  by  plaintiff  from  a  aecree  of  the 
Superior  Court  for  Suffolk  County  con- 
firming the  master's  report  and  dismissing 
a  bill  filed  to  recover  the  amount  alleged 
to  be  due  on  an  accident  insurance  policy. 
Aifirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jesse  W.  Morton,  for  complainant: 

The  shipment  of  a  pailful  of  water  only 
in  10  miles  does  not  show  that  going  was 
dangerous,  and  the  master  was  wrong  in 
concluding  that  the  morning  trip  was  dan- 
gerous to  the  extent  of  being  a  warning  to 
the  insured  that  he  embarked  in  the  after- 
no6n  at  his  peril. 

Badenfeld  v.  Massachusetts  Mut.  Acci. 
Asso.  164  Mass.  77,  13  L.R.A.  263,  27  N.  E. 
769;  Manufacturers'  Acci.  Indemnity  Co.  v. 
Dorgan,  22  L.R.A.  620,  7  C.  C.  A.  581,  16 
U.  S.  App.  290,  58  Fed.  945;  Freeman  v. 
Travelers'  Ins.  Co.  144  Mass.  573,  12  N.  E. 
372;  Schneider  v.  Provident  L.  Ins.  Co.  24 
Wis.  28,  1  Am.  St.  Rep.  157. 

Messrs.  William  F.  Merrltt  and  N. 
Thomas  Merrltt,  Jr.,    for  respondent: 

Upon  the  facts  found  by  the  master  the 
morning  trip  was  an  act  of  negligence  on 
the  part  of  the  deceased. 

Carpenter  v.  American  Acci.  Co.  46  S. 
C.  541,  24  S.  E.  500;  Garcelon  v.  Commer- 
cial Travelers'  Eastern  Acci.  Asso.  195 
Mass.  531,  10  L.R.A.(N.S.)  961,  81  N.  E. 
201;  Small  v.  Travelers'  Protective  Asso. 
118  Ga.  900,  63  L.R.A.  510,  45  S.  E.  706; 
Diddle  v.  Continental  Casualty  Co.  65  W. 
Va.  170,  22  L.R.A.(N.S.)  779,  63  S.  E. 
962;  Alter  v.  Union  Casualty  &  Surety  Co. 
108  Mo.  App.  169,  83  S.  W.  276. 

Note,  -*  Voluntary  exposure  to  tinneeea- 
eary  danger ^  within  meaning  of  ao» 
cldent  insurance  policy. 

The  early  cases  upon  the  question  here 
under  consideration  are  gathered  in  the 
notes  to  Fidelity  &  C.  Co,  v.  Chambers, 
40  L.R.A.  432;  Diddle  v.  Continental 
Casualty  Co.  22  L.R.A.(N.S.)  779;  and 
Da  Rin  v.  Casualty  Co.  27  L.RA.(N.S.) 
1164.  And  the  present  note  includes  only 
the  cases  which  have  dealt  with  the  ques- 
tion since  the  writing  of  the  last  note  re* 
ferred  to.     . 

The  expression  "unnecessary  exposure  to 
danger"  in  an  accident  policy  includes  ex- 
posure attributable  to  negligence  on  the 
part  of  the  insured,  and  is  intended  to  hold 
him  to  the  exercise  of  ordinary  care,  and 
exempt   the   insurer   from   liability   in   bM 
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Morton,  J.,  delivered  the  opinion  of  tlie 
court : 

This  IB  a  bill  in  equity  by  the  adminis- 
trator of  the  estate  of  Frank  F.  Morse  to 
compel  the  assessment  by  the  defendant  on 
its  members  surviving  at  the  death. of  the 
intestate  of  the  sum  of  $2  each,  and  from 
the  sum  so  realized  to  compel  the  payment 
to  the  plaintiff,  for  the  benefit  of  Elizabeth 
6.  Morse,  the  beneficiary  named  in  the  cer- 
tificate of  membership  in  the  defendant  as- 
sociation which  the  deceased  held  at  the 
time  of  his  death,  of  the  amount  realized 
therefrom,  not  exceeding  $5,000.  There  was 
a  decree  dismissing  the  bill  and  the  plain- 
tiff appealed. 

The  deceased  came  to  his  death  by  acci- 
dental drowning  on  Moosehead  lake,  on 
September  20,  1898.  The  certificate  pro- 
vided amongst  other  things  that  "no  in- 
demnity shall  be  paid  to  any  member 
.  •  .  for  any  injury  caused  wholly  or 
in  part,  directly  or  indirectly,  by  .  .  . 
voluntary  exposure  to  unnecessary  danger; 
.  .  .  nor  for  any  injury  which  the  mem- 
ber, by  the  exercise  of  ordinary  care,  pru- 
dence, and  foresight,  might  have  averted  or 
prevented,  or  to  which  the  member's  own 
negligence  shall  have  contributed.  Nor 
shall  any  indemnity  be  paid  to  the  bene- 
ficiary of  any  member  for  the  death  of  said 
member  resulting  from  an  injury  caused 
wholly  or  in  part,  directly  or  indirectly,  by 
either  of  the  foregoing  causes." 

The  intestate  and  a  companion  had  been 


I  in  the  Moosehead  lake  region  on  a  canoe 
trip  for  a  vacation.  On  the  morning  of  the 
day  of  the  accident  they  were  at  a  place 
called  Socatean  point,  about  10  miles  north- 
west of  Mount  Kineo,  and  paddled  from 
there  to  Point  Kineo,  arriving  about  noon. 
There  was  a  strong  northwest  wind,  and 
the  master  found  that  over  a  part  of  the 
course,  going  one  way,  the  water  was  as 
rough  and  dangerous  as  it  was  in  any  oilier 
part  of  the  lake.  There  was  another  course 
which  was  much  less  dangerous.  It  did 
not  appear  which  course  the  intestate  and 
his  companion  took. '  But,  as  already  stated, 
they  arrived  at  Point  Kineo  safely  about 
noon.  They  took  in  a  pailful  of  water  on 
the  trip.  They  stayed  at  the  hotel  about 
two  hours  and  later  returned  to  the  canoe 
and  started  to  paddle  to  Moody  island, 
about  2  miles  down  the  lake  in  a  south- 
easterly direction  from  the  hotel.  Between 
the  time  that  they  arrived  at  Point  Kineo 
and  the  time  when  they  started  for  Moody 
island  they  were  spoken  to  by  several  guides 

and  cautioned  about  going  out,  and  were 
told  that  it  would  be  dangerous,  and  that 
no  canoes  were  out  on  the  lake  because  the 
guides  thought  it  dangerous.  In  spite  of 
the  warning  thus  given  and  of  the  condi- 
tion of  the  weather,  they  started  out.  They 
were  watched  for  about  a  mile  and  a  half, 
the  canoe  and  its  occupants  occasionally 
disappearing  in  the  trough  of  the  waves, 
when  a  flash  was  seen,  after  which  the 
canoe  disappeared  and  was  not  seen  again. 


cases  of  injury  occurring  in  whole  or  in 
part  through  a  failure  on  the  part  of  the 
insured  to  exercise  such  care.  Pacific  Mut. 
L.  Ins.  Co.  V.  Adams,  27  Okla.  496,  112  Fac. 
1026. 

To  defeat  a  recovery  as  a  matter  of  law 
on  an  accident  policy  on  the  ground  of 
voluntary  or  unnecessary  exposure  to  dan- 
ger, the  voluntary  exposure  must  have  been 
with  respect  to  a  danger  so  obvious  that 
no  ordinarily  prudent  person  would  have 
encountered  *it.  Powell  v.  Travelers*  Pro- 
tective Asso.  160  Mo.  App.  671>  140  S.  W. 
939. 

Where  a  given  state  of  facts  is  such  that 
reasonable  men  may  fairly  differ  upon  the 
question  as  to  whether  the  insured  died  of 
injuries  resulting  from  "unnecessary  ex- 
posure to  danger,"  the  determination  of 
the  matter  is  for  the  jury;  and  it  is  only 
where  the  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion  from 
them  that  such  a  question  is  ever  consid- 
ered one  of  law  for  the  court.  Pacific  Mut. 
L.  Ins.  Co.  V.  Adams,  supra. 

In  Powell  V.  Travelers'  Protective  Asso. 
supra,  it  was  held  that  the  question  wheth- 
er the  insured,  who  was  killed  by  a  train, 
met  his  death  by  voluntary  or  unnecessary 
exposure  to  danger,  within  the  meaning  of 
an  accident  policy,  was  for  the  jury,  where 
there  was  evidence  that  he  was  ejected  from  I 
40  L.R.A.(N.S.) 


a  train  at  a  considerable  distance  from  a 
station,  at  about  10  o'clock  on  a  clear  even- 
ing, that  the  place  in  question  was  out- 
side the  city  limits,  and  that  there  were  no 
lights  nearby,  and  that  the  track  at  that 
point  was  built  on  an  8  or  10-foot  em- 
bankment; that  he  was  struck  by  a  fast 
train  about  fifteen  minutes  after  he  was 
ejected,  and  near  the  first  street  of  the 
city  connecting  with  the  railroad  track  by 
which  he  could  have  gotten  out  of  the  rail- 
road yards. 

Where  it  was  sought  to  avoid  liability 
on  an  accident  policy  issued  to  one  who 
had  been  ejected  from  one  train  and  killed 
by  another,  on  the  ground  that  the  insured 
had  voluntarily  exposed  himself  to  danger, 
it  was  licld  that  the  testimony  of  the  in- 
sured's wife  as  to  his  mental  and  physical 
condition  could  not  be  accepted  as  conclu- 
sive of  his  condition  after  leaving  the 
train,  where  she  had  not  seen  her  husband 
for  some  time  prior  to  the  accident,  and 
her  testimony  did  not  cover  the  time  elaps- 
ing between  his  being  thrown  off  the  train 
and  the  time  when  the  accident  occurred, 
since,  assuming  that  he  was  violently 
thrown  off  the  train,  and  fell,  striking 
his  head  and  shoulders,  it  was  for  the  jury 
to  draw  its  own  inference  as  to  the  effect 
upon  his  mind  and  body.     Ibid. 

J.  T.  W. 
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There  is  no  finding  to  that  efTect  by  the 
master,  but  it  is  probable  that  the  flash  re- 
ferred to  was  caused  by  the  wet  bottom  of 
the  canoe  as  it  capsized.  The  canoe  was 
found  on  the  shore  of  the  island  and  the 
bodies  were  recovered  about  ten  days  later. 
The  day  was  one  of  the  worst  of  the  sea- 
son, the  wind  blowing  from  the  northwest 
and  gradually  increasing  in  force  till  about 
4  o'clock.  When  a  rorthwest  wind  strikes 
the  mountain,  it  is  divided  and  a  part  de- 
flected to  one  side  and  a  part  to  the  other 
side.  These  currents  and  the  wind  from 
over  the  top  of  the  mountain  unite  from  a 
half  a  mile  to  a  mile  from  tlie  shore,  leav- 
ing the  water  protected  for  that  distance, 
and  causing  a  very  rough,  choppy  sea  where 
they  unite.  One  standing  on  the  shore 
would  not  realize  this  nor  be  able  to  deter- 
mine just  how  rough  the  water  was  where 
the  winds  came  together.  A  short  distance 
from  Moody  island  there  was  a  submerged 
ledge,  but  the  master  finds  that  this  had 
nothing  to  do  with  the  accident  and  did  not 
cause  the  drowning  of  Morse  and  his  com- 
panion. The  master  finds  that  Morse  and 
his  companion  did  not  know  of  this  ledge 
and  made  no  inquiries  about  the  conditions 
which  they  would  have  to  encounter,  and 
not  only  failed  to  seek  advice,  but  refused 
such  advice  as  was  given;  that  the  general 
condition  of  the  wind  and  water  should  have 
been  a  warning  to  them;  that  having  made 
a  10-mile  trip  in  the  morning,  they  must 
have  known  that  the  trip  would  be  a  hard 
one,  and  that  the  fact  that  there  were  no 
guides  out  on  the  lake  in  canoes  should 
also  have  been  a  warning  to  them.  He  con- 
cludes his  report  as  follows:  "Upon  all  the 
eTidence  it  appears  and  I  find  as  a  fact 
that  the  deceased  Frank  F.  Morse  did  not 
comply  with  the  terms  and  conditions  of 
his  policy.  That  his  death  .resulted  from 
an  act  that  he,  by  the  exercise  of  ordinary 
care,  prudence,  and  foresight,  might  have 
averted  or  prevented.  Further,  that  his 
own  negligence  contributed  to  his  death. 
Further,  that  the  injury  which  caused  the 
death  was  wholly  or  in  part,  directly  or 
indirectly,  due  to  this  voluntary  exposure 
to  unnecessary  danger.  That  he  did  not 
use  ordinary  care,  prudence,  and  foresight, 
and  that  his  own  negligence  contributed  to 
his  death.  I  find  that  the  notice  of  death 
was  good,  and  complied  with  the  require- 
ments of  the  by-laws  and  conditions  of  pol- 
icy. Upon  all  the  evidence  it  appears  and 
I  find  as  a  fact  that  the  death  of  Frank  F. 
Morse  was  not  accidental  under  the  terms 
of  the  policy  issued  to  him,  and  that  there 
can  be  no  recovery  under  said  policy." 

It  is  hard  to  criticize  the  conduct  of  those 
who  have  paid  for  their  imprudence,  as 
these  young  men  did,  with  their  lives.  But 
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upon  the  facts  found  by  the  master  it  is 
plain,  we  think,  that  there  can  be  no  re- 
covery under  the  policy,  and  that  the  de- 
cree dismissing  the  bill  was  right  and  must 
be  afiirmed. 

The  deceased  and  his  companion  were 
warned  of  the  danger  by  those  whose  ex- 
perience and  occupations  should  have  caused 
their  opinion  concerning  the  conditions 
which  existed  in  regard  to  wind  and  weath- 
er to  be  listened  to  and  heeded.  They 
knew  that  there  were  no  canoes  out  on  the 
lake  because  it  was  considered  too  danger- 
ous for  canoes  to  be  out.  They  made  no 
inquiries  of  anyone  as  to  the  conditions 
which  they  would  meet.  Apparently  they 
relied  on  the  fact  that  they  had  made  the 
trip  safely  in  the  morning,  and  on  the  ap- 
pearance of  the  lake  as  far  as  they  could 
see  it  from  the  shore.  But  to  start  out  as 
the  deceased  did  could  be  found  to  be,  as 
the  master  has  found  that  it  was,  a  lack  of 
ordinary  care  and  prudence  on  his  part 
and  a  voluntary  exposure  to  unnecessary 
danger,  which  contributed  to  and  caused - 
his  death;  and  which,  therefore,  according  to 
the  express  terms  of  the  certificate,  pre- 
vents any  recovery.  The  case  is  not  one 
of  a  catastrophe  resulting  from  an  over- 
confidence  for  which  there  were  reasonable 
grounds,  or  from  an  error  of  judgment  in 
regard  to  a  matter  concerning  which  pru- 
dent men  might  differ,  but  it  involved  a  dis- 
regard of  warnings  which,  under  the  cir- 
cumstances, the  master  was  warranted  in 
finding  the  insured  was  bound,  in  the  exer- 
cise of  due  care,  to  heed,  and  of  a  hazard- 
ous exposure  to  conditions  of  wind  and 
weather  which  ordinary  prudence  and  fore- 
sight forbade.  See  Tuttle  v.  Travelers'  Ins. 
Co.  134  Mass.  175,  45  Am.  Rep.  316;  Smith 
V.  JEtna,  L.  Ins.  Co.  185  Mass.  74,  64  L.R.A. 
117,  102  Am.  St.  Rep.  326,  69  N.  E.  1069; 
Garcelon  v.  Commercial  Travellers'  Eastern 
Acci.  Asso.  195  Mass.  531,  10  L.R.A.(N.S.) 
961,  81  N.  E.  201. 

The  result  is  that  the  decree  must  be  af- 
firmed. 
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V. 

WESTERN  PACIFIC  RAILWAY  COM- 
PANY, Respt. 

(203  N.  Y.  499,  96  N.  E.  1106.) 

Jury    —    separate    issues    7- '  statutory 
right  to  trial  —  constitutional  rights. 

1.  That  a  code  provision  in  a  section  deal- 
ing with  issues  and  the  mode  of  trial  there- 
of, which  authorizes  the  court  to  order  one 
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or  more  issues  to  be  separately  tritid  prior 
to  the  trial  of  other  issues,  is  m  immediate 
juxtaposition  to  a  section  authorizing  jury 
trials  in  the  discretion  of  the  court,  does  not 
indicate  that  such  section  was  not  intended 
to  apply  to  cases  where  there  was  a  con- 
stitutional right  to  jury  trial. 

Same  —  preliminary  issues  —  right  to 
separate. 

2.  A  constitutional  provision  that  the 
trial  by  jury  in  all  cases  in  which  it  has 
been  heretofore  used  shall  remain  inviolate 
does  not  prevent  the  allowance  of  the  trial 
of  preliminary  issues  in  advance  of  other 
issues  in  the  case. 

(December  19,  1911.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  an  or- 
der of  a  Special  Term  for  New  York  Coun-  * 


ty.  Part  I.,  directing  trial  of  certain  issues 
prior  to  any  trial  of  other  issues  in  an  ac- 
tion brought  to  recover  a  balance  allied 
to  be  due  on  a  contract  for  services.  Af- 
firmed. 

Statement  by  Hiscock,  J. ; 

The  appellant  brought  the  action  to  re- 
cover a  balance  claimed  to  be  due  on  a  con- 
tract for  services.  Respondent  served  an 
answer  containing  a  general  denial,  and 
also  setting  up  as  one  amongst  other  alfirma- 
tive  defenses  the  statute  of  limitations,  both 
of  the  state  of  New  York  and  of  the  state 
of  California,  and  it  was  of  the  Issues  aris- 
ing under  this  defense  that  the  court  or- 
dered a  separate  and  preliminary  trial. 

The  questions  certified  to  us  by  the  ap- 
pellate division  are: 

First.     "Are  the  provisions  of  §  973  of 


Note,  —  Conatilutionality  of  provision 
for  separate  trial  of  different  issues 
in  same  case. 

The  decision  in  Smith  v.  Western  P.  R. 
Co.,  to  the  effect  that  the  constitutional  pro- 
vision that  "the  trial  by  jury  in  all  cases  in 
which  it  has  been  heretofore  used  shall  re- 
main inviolate  forever,"  was  not  infringed 
by  an  act  allowing  the  trial  of  preliminary 
issues  in  advance  of  other  issues  in  a  case, 
appears  to  be  sustained  by  authority. 

In  24  Cyc,  176,  in  the  article  relating  to 
juries,  it  is  said  "the  legislature  may  make 
any  reasonable  regulations  as  to  the  prac- 
tice and  procedure  in  civil  cases  so  long  as 
the  right  to  a  jury  trial  is  not  materially 
.impaired." 

It  seems  clear  that  an  act  providing  for 
the  separate  trial  of  different  issues  in  a 
case  relates  merely  to  practice  and  proced- 
ure, and  that  it  in  no  way  infringes  the 
right  to  a  jury  trial. 

The  only  other  decision  which  appears 
to  have  considered  a  similar  statute  is  in 
accord  with  the  result  reached  by  the  court 
in  Smith  v.  Western  P.  R.  Co. 

In  the  case  referred  to,  Bennett  v.  State, 
67  Wis.  09,  46  Am.  Rep.  26,  14  N.  W.  912, 
a  statute  provided  that  the  defendant  in  a 
criminal  action,  who  claimed  that  he  was  in- 
sane at  the  time  of  the  commission  of  the 
alleged  offense,  should  plead  that  matter 
separately  as  a  special  plea  with  the  plea 
of  not  guilty,  and  that  the  issue  on  the 
plea  of  insanity  should  be  Jirst  tried  by  the 
jury  impaneled  in  the  action;  and  provided 
further  that  the  verdict  of  the  jury  upon 
that  plea  should  be  taken  before  the  case 
was  tried  upon  the  plea  of  not  guilty,  and 
that  if  the  verdict  of  the  jury  on  such 
plea  was  that  the  defendant  was  not  insane 
at  the  time  of  the  commission  of  the  of- 
fense, then  his  trial  upon  the  plea  of  not 
guilty  should  at  once  proeocd  before  the 
same  jury,  and  that  the  finding  of  the  jury 
upon  such  special  plea  should  be  final  and 
conclusive  upon  the  question  of  his-  insanity 
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at  the  time  of  the  commission  of  the  offense. 
It  was  contended  that  this  statute  was  in 
confiict  with  the  provision  of  the  Constitu- 
tion declaring  that  the  accused  in  criminal 
prosecutions  should  "have  the  riffht  to  a 
speedy  public  trial  by  an  impartial  jury  of 
the  county  or  district  wherein  the  offense 
shall  have  been  committed,"  but  it  was  held 
that  this  provision  was  not  infringed.  The 
court  said:  "The only  other  objection  made 
to  the  act  is  that  it  requires  the  jury  to  dis- 
pose of  this  plea  [of  insanity]  by  a  verdict 
thereon  before  the  trial  shall  proceed  upon 
the  plea  of  not  guilty.  This,  we  think,  is  a 
matter  which  relates  merely  to  the  form  of 
a  jury  trial,  and  not  to  the  substance;  and 
it  is  also  commendable  as  being  the  most 
practical  and  convenient  method  of  dispos- 
ing of  the  whole  case.  If  the  jury  find 
insanity,  there  will  be  no  need  of  going 
through  the  trial  upon  the  plea  of  not 
guilty;  such  finding  disposes  of  the  whole 
case.  Suppose  a  former  conviction  or  for- 
mer acquittal  was  pleaded,  together  with 
the  plea  of  not  guilty, — certainly  an  orderly 
disposition  of  these  issues  would  be  to  try 
the  issue  on  such  first-named  plea  before 
the  issue  upon  the  plea  of  not  guilty;  and 
in  such  case  it  is  clear  that  if  the  verdict 
on  such  plea  was  against  the  accused,  it 
would  be  conclusive  upon  the  trial  of  the 
issue  of  not  guilty. 

"It  may  be  said  that  the  issue  on  the 
plea  of  insanity  is  not  like  the  plea  of  a 
former  ponviction  or  acquittal,  b^ause  the 
question  of  insanity  is. and  always  was  a 
fact  which  might  be  given  in  evidence  under 
the  plea  of  not  guilty,  and  that  the  de- 
fendant cannot  be  required,  against  his  con- 
sent, to  make'  a  special  issue  upon  that 
fact,  and  proceed  to  try  it  separately,  and 
be'  concluded  by  the  verdict  thereon  when 
he  is  tried  on  the  plea  of  not  guilty;  that 
if  he  can  be  compelled  to  be  tried  upon  such 
issue  separately,  he  may  be  compelled  to 
plead  separately,  in  all  indictments  or  in- 
formations for  murder  or  homicide,  that  the 
killing  was  in  self-defense,  or  that  it  hap- 
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the  Code  of  Civil  Procedure,  if  construed 
to  apply  to  actions  in  which  jury  trial  is 
guaranteed  by  §  2  of  article  1  of  the  state 
Constitution,  invalid,  so  far  as  thus  ap- 
plied, because  in  contravention  of  said  sec- 
tion of  the  Constitution  T" 

Second.  "Does  §  973  of  the  Code  of  Civil 
Procedure  authorize  the  court,  in  its  dis- 
cretion, upon  compliance  with  said  section, 
to  order  the  trial  of  one  or  more  issues  in 
advance  of  thle  remaining  issues  in  any  ac- 
tion in  which  jury  trial  is  guaranteed  by 
§  2  of  article  1  of  the  state  Constitution  T" 

Messrs.  Hardin  &  Hess,  for  appellant: 
Section  973  of  the  Code  is  susceptible  of 
two  constructions, — by  one  of  which  it  is 
constitutional  and  by  the  other  it  is  uncon- 
stitutional. Of  course  the  constitutional 
construction  should  be  adopted  and  the  un- 
constitutional construction  rejected. 


United  States  ex  rel.  Atty.  Gen.  v.  Dela- 
ware &  H.  Co.  213  U.  S.  407,  408,  63  L.  ed. 
848,  849,  29  Sup.  Ct.  Rep.  a27;  Central  P. 
R.  Co.  v.  Gallatin,  99  U.  S.  744,  25  L.  ed. 
510;  6  Am.  &  Eng.  Enc.  Law,  2d  ed.  975- 
982;  Steck  v.  Colorado  Fuel  &  Iron  Co.  142 
N.  Y.  250,  26  L.R.A.  67,  37  N.  E.  1 ;  Malone 
V.  St.  Peter  k  Paul's  Church,  172  N.  Y.  269, 
64  N.  E.  961 ;  Sporza  v.  German  Sav.  Bank, 
192  N.  Y.  8,  84  N.  E.  406;  Metz  v.  Maddox, 
189.  N.  Y.  469,  121  Am.  St.  Rep.  909,  82 
N.  £.  607;  United  States  v.  Trans-Mis- 
souri Freight  Asso.  166  U.  S.  318,  41  L.  ed. 
1020,  17  Sup.  Ct.  Rep.  540. 

The  constitutional  right  of  trial  by  jury 
cannot  be  infringed  by  either  the  court  or 
the  legislature. 

Metz  V.  Maddox,  189  N.  Y.  460,  121  Am. 
St.  Rep.  909,  82  N.  E.  607;  Baylis  y.  Bul- 
lock  Electric  Mfg.  Co.  59  App.  Div.  576, 


•pened  by  misadventure  or  accident,  and 
thus  require  the  accused,  in  every  case  of 
homicide  where  he  did  not  deny  the  killing, 
to  plead  specially  his  defense.  Even  if  the 
support  of  this  statute  goes  to  that  extent, 
we  do  not  see  how  this  takes  away  the  de- 
fendant's right  to  a  jury  trial.  Such  a 
statute  would  simply  regulate  the  pleadings 
and  mode  of  procedure,  and  not  go  to  the 
8ub6ta,nce  of  a  trial  by  jury.  All  the. is- 
sues would  still  be  tried  by  a  jury,  in  the 
same  way  they  are  now  tried.  The  only 
burden  imposed  upon  the  accused  is  that  he 
shall  be  required  to  set  out  his  several 
defenses  in  his  pleadings  instead  of  includ- 
ing them  all  together  in  the  plea  of  not 
guilty.  If  the  accused,  under  the  plea  of 
not  guilty,  relies  upon  insanity  as  a  de- 
fense, the  jury  must  necessarily  determine 
that  question  when  they  render  their  gen- 
eral verdict;  and  if  they  acquit  for  that 
cause,  the  statutes  of  this  state  have  al- 
ways required  the  jury  should  so  state  in 
their  verdict.  No  exception  has  ever  been 
made  to  that  requirement  of  the  statute. 

"In  some  respects  the  present  law  is  ad- 
vantageous to  the  accused,  as  it  gives  him 
the  affirmative  of  the  issue  on  the  question 
of  insanity,  and  so  gives  him  the  right  to 
the  close  in  the  argument  of  that  issue  be- 
fore the  jury,  which  is  always  deemed  an 
advantage  in  criminal  prosecutions.  The 
mere  fact  that  the  act  requires  the  jury  to 
announce  their  verdict  upon  this  issue  be- 
fore the  court  proceeds  to  try  the  other  is- 
sue cannot  render  the  law  unconstitutional. 
If  it  be  unconstitutional  at  all,  it  must  be 
upon  the  ground  that  the  defendant  is  com- 
pelled to  plead  insanity  specially  as  a  de- 
fense to  the  information,  or  waive  his  right 
to  give  evidence  of  it  as  a  defense  upon  the 
trial.  It  is  clear,  if  the  legislature  have 
the  power  to  compel  the  defendant  to  plead 
insanity  as  a  defense,  or  waive  it,  then  it 
has  the  power  to  prescribe  the  manner  of 
disposing  of  that  issue  on  the  trial  so  long 
as  it  leaves  the  accused  a  trial  by  jury  upon 
tnch  issue. 
40  L.R.A.(N.S.) 


**In  Perry  v.  State,  9  Wis.  19,  this  court 
held  'that  to  preserve  the  right  of  trial  by 
jury  it  is  not  necessary  to  continue  the 
particular  method  of  designating  jurors  in 
force  at  the  time  of  the  adoption  of  the 
Constitution.  The  mode  is  within  the  con- 
trol of  the  legislature.  All  that  the  right 
of  trial  by  jury  includes  is  a  fair  and  im- 
partial jury,  not  the  particular  mode  of 
designating  it.'  See  also  Randall  v.  Kehlor, 
60  Me.  37,  11  Am.  Rep.  169;  Beers  v. 
Beers,  4  Conn.  635,  10  Am.  Rep.  186;  Jones 
V.  Robbins,  8  Gray,  329,  Judge  Cooley, 
speaking  of  the  trial  by  jury  guaranteed  by 
the  Constitution  to  the  accused,  says  'that 
in  all  those  cases  triable  by  a  juiy  at  com- 
mon law,'  the  accused  is  entitled  to  such 
trial,  'with  all  the  common-law  incidents 
to  a  jury  trial;  so  far,  at  least,  as  they 
can  be  regarded  as  tending  to  the  protec- 
tion of  the  accused.'  The  operation  of  this 
law  is  manifestly  salutary  in  a  case  where 
a  party  is  charged  with  a  crime,  who  is  ap- 
parently insane.  In  such  ci^se  it  would  be 
in  accordance  with  our  idea  of  justice  to 
first  inquire  as  to  the  sanity  of  the  ac- 
cused before  putting  him  on  trial  for  the 
commission  of  a  high  crime.  If  the  accused 
at  the  time  of  trial  is,  in  fact,  insane,  he 
is  not  in  a  condition  to  answer  the  charge 
against  him,  and  justice  seems  to  demand 
that  the  question  of  his  capacity  to  plead 
to  the  charge  should  be  first  ascertained 
before  compelling  him  to  a  trial  upon  the 
issue  of  not  guilty.  And  we  see  no  im- 
propriety in  trying  the  sane  issue  first, 
where  there  are  serious  doubts  as  to  the 
insanity  of  the  accused,  if  such  insanity  be 
set  up  as  a  defense.  It  does  not  seem  to 
UB  to  deprive  the  accused  of  any  of  the 
incidents  of  a  jury  trial  which  can  be  re- 
garded as  tending  to  his  protection.  With- 
out pursuing  this  argument  further,  we 
are  of  the  opinion  that  the  law  in  question 
is  a  salutary  law,  and  does  not  deprive  the 
defendant  of  any  constitutional  ris;ht  or 
privilege."  J.  T.  W. 
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69  N.  Y.  Supp.  693;  Gansberg  v.  Sagemohl, 
67  App.  Div.  554,  73  N.  Y.  Supp.  984. 

This  constitutional  right  involves  or  re- 
quires a  trial  of  all  the  issues  of  fact  in 
the  case  by  a  jury  of  twelve  men,  and  no 
more  or  less. 

McClave  v.  Gibb,  357  N.  Y.  413,  62  N.  E. 
186;  People  ex  rel.  Murray  v.  Speci&l  Ses- 
sions Justices,  74  N.  Y.  407;  People  v. 
Dunn,  157  N.  Y.  535,  43  L.R.A.  247,  52  N. 
E.  572;  Vermilyea  v.  Palmer,  62  N.  Y.  471; 
Cancemi  v.  People,  18  N.  Y.  136;  Capital 
Traction  Co.  v.  Hof,  174  U.  S.  1,  14,  43  L. 
ed.  873,  878,  19  Sup.  Ct.  Rep.  680 ;  Blair  v. 
McCormack  Constr.  Co.  123  App.  Div.  30, 
107  N.  Y.  Supp.  750;  17  Am.  &  Eng.  Enc. 
Law,  2d  ed.  1095,  1096;  1  Thomp.  Trials, 
Ist  ed.  4,  6;  People  v.  Connor,  142  N.  Y. 
130,  36  N.  E.  807. 

Mr.  C.  31.  Travis,  with  Messrs.  Byrne 
&  Cntcheon,  for  respondent: 

Section  973  is  not  reasonably  susceptible 
of  a  construction  that  would  limit  its  ap- 
plication to  cases  where  trial  by  jury  is 
not  a  matter  of  right. 

Manhattan  Co.  v.  Kaldenberg,  165  N.  Y. 
1,  68  N.  E.  790;  Johnson  v.  Hudson  River 
R.  Co.  49  N.  Y.  465;  Tasmanian  Main  Line 
R.  Co.  V.  Clark,  27  Week.  Rep.  677;  Weed 
V.  Tucker,  19  N.  Y.  432;  Acker  v.  Leland, 
109  N.  Y.  6,  15  N.  E.  743;  Wild  v.  Hobson, 
2  Ves.  &  B.  105;  Carrick  v.  Young,  4  Madd. 
Ch.  437;  Miller  v.  Priddon,  1  Macn.  &  G. 
687 ;  Emma  Silver  Min.  Co.  v.  Emma  Silver 
Min.  Co.  17  Blatchf.  389,  1  Fed.  39;  Terry 
V.  Davy,  46  C.  C.  A.  141,  107  Fed.  60'; 
Quarles  v.  Jenkins,  98  N.  C.  258,  3  S.  E. 
395;  Brown  County  v.  Van  Stralen,  45  Wis. 
675;  Morris  v.  Merritt,  62  Iowa,  496,  3 
N.  W.  504;  Baldwin  v.  Rice,  183  N.  Y.  65, 
76  N.  E.  1096;  Johnson  v.  Hudson  River  R. 
Co.  49  N.  Y.  455. 

The  Constitution  confers  no  right  to  have 
all  of  the  issues  in  a  suit  at  law  tried  by 
the  same  jury. 

People  V.  Connor,  142  N.  Y.  130,  36  N. 
E.  807;  Interstate  Consol.  Street  R.  Co.  v. 
Massachusetts,  207  U.  S.  70,  62  L.  ed.  Ill, 
28  Sup.  Ct.  Rep.  26,  12  Ann.  Cas.  555;  Peo- 
ple V.  Dunn,  157  N.  Y.  528,  43  L.R.A.  247, 
52  N.  E.  572;  Walker  v.  New  Mexico  &  S. 
P.  R.  Co.  166  U.  S.  593,  596,  41  L.  ed.  837, 
841,  17  Sup.  Ct.  Rep.  421;  Gibson  v.  Mis- 
sissippi, 162  U.  S.  56.1,  40  L.  ed.  1075,  16 
Sup.  Ct.  Rep.  904;  People  v.  Meyer,  162 
N.  Y.  357,  66  N.  E.  758;  Stokes  v*  People, 
63  N.  Y.  164,  13  Am.  Rep.  492;  Hayes  v. 
Missouri,  120  U.  S.  68,  70,  30  L.  ed.  578, 
579,  7  Sup.  Ct.  Rep.  350;  Walter  v.  People, 
32  N.  Y.  147. 

Hlfiioock,  J.,  delivered  the  opinion  of  the 
court : 

Section  973  of  the  Code  provides:  "The 
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court  in  its  discretion  may  order  one  or 
more  issues  to  be  separately  tried  prior  to 
any  trial  of  the  other  issues  in  the  case." 
This  action  is  one  in  which  the  parties  are 
constitutionally  entitled  to  a  trial  by  jury. 
Under  the  section  above  quoted,  the  court 
ordered  a  separate  trial  of  the  issues  raised 
by  an  affirmative  defense  of  the  statute  of 
limitations  before  trial  of  the  other  issues 
involving  what  are  ordinarily  defined  as  the 
merits  of  the  action.  There  is  no  question 
but  that  this  separate  and  prior  trial  was 
to  be  before  and  by  a  common-law  jury  of 
twelve  men,  regularly  impaneled,  but,  never- 
theless, the  appellant  objects  to  the  order 
as  unauthorized  and  improper.  His  objec- 
tions are,  first,  that  the  section  quoted  does 
not  relate  to  an  action  where  a  party  is  en- 
titled to  a  jury  trial  under  the  Constitu- 
tion, but  only  to  those  cases  where  trials  by 
jury  are  allowed  by  legislative  action  or 
judicial  discretion;  and,  second,  that  if  the 
section  does  relate  to  a  case  where  there  is 
a  constitutional  right  to  a  jury  trial  it  im- 
pairs that  right  and  is  therefore  unconsti- 
tutional. 

The  first  objection  is  almost  wholly  based 
on  the  fact  that  this  section  is  found  in 
juxtaposition  to  two  sections  dealing  with 
trials  by  jury  in  the  discretion  of  the  court, 
and  not  as  matter  of  right,  with  the  argu- 
ment added  that  if  the  application  of  the 
section  is  not  so  restricted  it  will  be  un- 
constitutional. This  contention  may  be  very 
briefly  dismissed.  It  has  no  basis  to  rest 
on.  The  section  is  found  in  an  article 
which  deals  with  "Issues  and  the  Mode  of 
Trial  Thereof,"  and  which  contains  sections 
relating  to  trials  by  jury  where  the  right 
tliereto  is  constitutional,  as  well  as  those 
where  it  is  allowed  as  a  matter  of  discre- 
tion; and,  under  the  circumstances,  the  lo- 
cation of  the  section  is  a  matter  of  no 
significance.  Moreover,  while  the  argu- 
ment that  statutory  provisions  ar^  wi  pari 
materia  may  at  times  be  of  use  in  solving 
doubts  concerning  the  application  or  mean- 
ing of  a  particular  provision,  it  cannot  bo 
made  the  basis  for  thwarting  the  undoubted 
application  and  overturning  the  clear  mean- 
ing of  a  statute.  The  language  of  the  pro- 
vision in  question  is  so  plain  and  compre- 
hensive that  this  is  what  we  should  do  if 
we  adopted  the  interpretation  urged  by  ap- 
pellant. 

This  brings  us  to  the  second  proposition 
that,  if  given  the  broad  application  just 
stated,  the  act  is  unconstitutional.  With 
this  contention,  also,  I  am  unable  to  agree. 
The  constitutional  provision  invoked  against 
the  act  is,  "The  trial  by  jury  in  all  cases  in 
which  it  has  been  heretofore  used  shall  re- 
main inviolate  forever,"  etc.  This,  of 
course,  as  asserted  by  appellant's  counsel. 
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secarea  the  right  of  trial  before  a  common- 
law  jury  of  twelve  men  of  certain  classes 
of  iasues,  which  include  the  ones  here  in- 
volved. 

It  18  well  settled  that  the  object  of  such 
a  provision  is  to  preserve  the  substance  of 
the  right  of  trial  by  jury,  rather  than  to 
prescribe  the  details  of  the  methods  by 
which  it  shall  be  exercised  and  enjoyed. 
Thus,  in  Walker  v.  New  Mexico  &  S.  P. 
B.  Co.  165  U.  S.  693,  696,  41  L.  ed.  837, 
841,  17  Sup.  Ct.  Rep.  421,  422,  Judge  Brew- 
er, considering  whether  a  statute  of  New 
Mexico  violated  the  provisions  of  the  United 
States  Constitution  on  this  subject,  said: 
^The  question  is  whether  this  act  of  the 
territorial  legislature  in  substance  impairs 
the  right  of  trial  by  jury.  The  7th  Amend- 
ment, indeed,  does  not  attempt  to  regulate 
matters  of  pleading  or  practice,  or  to  deter- 
mine in  what  way  issues  shall  be  framed  by 
which  questions  of  fact  are  to  be  submitted 
to  a  jury.  Its  aim  is  not  to  preserve  mere 
matters  of  form  and  procedure,  but  sub- 
stance of  right.  This  requires  that  ques- 
tions of  fact  in  common-law  actions  shall 
be  settled  by  a  jury,  and  that  the  court 
shall  not  assume,  directly  or  indirectly,  to 
take  from  the  jury  or  to  itself  such  preroga- 
tive. So  long  as  this  substance  of  right  is 
preserved,  the  procedure  by  which  this  re- 
sult shall  be  reached  is  wholly  within  thej- 
discretion  of  the  legislature,  and  the  courts 
may  not  set  aside  any  legislative  provision 
in  this  respect  because  the  form  of  action — 
the  mere  manner  in  which  questions  are 
submitted — is  different  from  that  which  ob- 
tained at  the  conuhon  law." 

And  in  People  v.  Dunn,  167  N.  Y.  628, 
535,  43  L.R.A.  247,  62  N.  E.  572,  674,  Judge 
Gray,  expressing  the  same  idea,  also  suc- 
cinctly stated  the  fundamental  elements  of 
the  trial  by  jury  under  the  conunon  law, 
and  which  our  Constitution  preserved.  He 
wrote:  "It  is  to  be  observed  that  our  Con- 
stitution does  not  secure  to  the  defendant 
any  particular  mode  of  jury  trial,  nor  any 
particular  method  of  jury  selection.  .  •  . 
The  right  was  conceded  to  the  citizen  [at 
common  law]  of  having  the  judgment  of 
an  impartial  committee,  or  body,  of  his 
fellow  citizens,  upon  charges  involving  his 
life,  or  his  liberty,  or  his  property,  and  two 
elements  became  essential  ingredients  of 
the  right;  vis.,  that  the  jurors  should  be 
twelve  in  number,  and  that  they  should  be 
capable  of  deciding  the  cause  fairly  and  im- 
partially." 

Even  if  we  assume,  as  I  think  we  should, 
that  this  section  of  the  Code  permits  sepa- 
rate trials  of  separate  issues  at  different 
times,  before  different  juries,  it  seems  very 
clear  that  it  does  not  destroy  or  impair  the 
substantial  right  of  a  litigant  to  have  his 
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case  tried  before  a  proper  jury,  but  only 
prescribes  the  method  in  which  this  may 
be  done.  Every  issue  is  submitted  to  the 
verdict  of  a  jury.  This  is  the  substance  of 
the  right.  As  a  matter  of  convenience,  the 
court  may  order  some  issues  to  be  tried  be- 
fore others  are  taken  up.  This  is  a  mat- 
ter of  procedure  and  detail.  The  Constitu- 
tion does  not  provide,  and  there  should  not 
be  interpolated  into  it  a  provision,  that  all 
of  the  issues,  even  though  completely  sepa- 
rate and  distinct,  must  be  tried  at  one 
and  the  same  time.  No  amount  of  analysis 
will  disclose  any  such  protection  or  benefit 
to  a  litigant  in  having  all  of  the  issues 
submitted  to  a  single  jury  as  will  render 
such  a  right  one  of  tlie  essential  ones  se- 
cured by  the  Constitution.  On  the  contrary, 
it  is  at  once  apparent  that  the  convenience 
of  litigants  may  be  much  prompted  by  a 
prior  trial  of  various  jurisdictional  and  pre- 
liminary issues,  and  it  is  to  be  presumed 
that  courts  will  so  administer  the  provision 
in  question  as  to  make  it  remedial  and 
beneficial,  rather  than  burdensome. 

There  are  many  decisions  which,  in  my 
opinion,  sustain  the  view  that  the  legisla- 
ture had  power  to  enact  the  section  as  a 
regulation  of  mere  procedure,  and  without 
impairing  any  constitutional  rights,  and 
reference  will  be  made  to  some  of  them. 

In  People  v.  Connor,  142  N.  Y.  130,  134, 
36  N.  E.  807,  808,  it  appeared  that  the 
court  had  ordered  the  trial,  first  and  sepa- 
rately, of  issues  raised  by  defendant's  spe- 
cial plea  of  a  former  trial  and  conviction, 
and  when  this  had  been  passed  on  by  the 
jury  adversely  to  the  defendant  the  court 
had  directed  the  trial  to  proceed  before  the 
same  jury  on  the  other  issues  raised  by  the 
general  plea  of  not  guilty.  The  defendant 
objected  to  the  latter  step,  asking  that  the 
trial  be  suspended  after  disposition  of  the 
first  issue,  and  that  he  be  permitted  to  ex- 
amine the  jurors  before  proceeding  to  the 
trial  of  the  general  issue,  thus  exactly  re- 
versing the  position  assumed  by  the  present 
appellant.  There  was  no  statutory  pro- 
vision for  separate  trials  of  different  issues 
at  this  time,  and  this  court  held  that  there 
was  no  basis  for  appellant's  claim  to  such  a 
method  of  procedure,  and  that  the  trial 
must  be  one  continuous  proceeding.  It  did 
say,  however,  even  under  these  conditions: 
"The  order  in  which  the  issues  should  be 
disposed  of  was  a  matter  in  the  discretion 
of  the  court,  which  had  power  to  direct  them 
to  be  tried  separately  or  together."  (p.  134.) 

In  Stokes  v.  People,  63  N.  Y.  164,  173,  13 
Am.  Rep.  492,  the  court  considered  the  con- 
stitutionality of  an  Qfit  which  overturned 
what  was  claimed  to  be  the  rule  of  the  com- 
mon law  that  the  prior  formation  or  expres- 
sion of  an  opinion  by  a  proposed  juror  con- 
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clusively  proved  want  of  impartiality,  and 
disqualified  him  from  serving^.  Said  act, 
however,  amply  provided  that  at  the  time  of 
the  trial  it  must  appear  that  the  proposed 
juror,  notwithstanding  such  opinion  so 
formed  or  expressed,  was  able  to  render  an 
impartial  verdict  according  to  the  evidence, 
and  would  not  be  biased  or  influenced  by  his 
prior  views.  The  court,  overruling  the  de- 
fendant's plea,  said:  "While  the  Constitu- 
tion secures  the  right  of  trial  by  an  impar- 
tial jury,  the  mode  of  procuring  and  im- 
paneling such  jury  is  regulated  by  law, 
either  common  or  statutory,  principally  the 
latter,  and  it  is  within  the  power  of  the 
legislature  to  make,  from  time  to  time,  such 
changes  in  the  law  as  it  may  deem  expedi- 
ent, taking'care  to  preserve  the  right  of  tri- 
al by  an  impartial  jury."  (p.  173.)  To  simi- 
lar effect  is  Hayes  v.  Missouri,  120  U.  S.  68, 
70,  30  L.  ed.  678,  679,  7  Sup.  Ct.  Rep.  360. 

In  the  following  cases  it  was  held  directly, 
or  by  necessary  inference,  that  separate 
trials  may  be  had  of  preliminary  or  juris- 
dictional issues:  Fisher  v.  Fraprie,  126 
Mass.  472;  Central  of  Georgia  R.  Co.  v. 
Brown,  113  Ga.  414,  84  Am.  St.*  Rep.  260, 
38  S.  E.  989;  Jones  v.  Donnell,  9  Ala.  695, 
698;  Tyler  v.  Murray,  67  Md.  418,  441. 

In  Lavelle  v.  Corrignio,  86  Hun,  136,  33 
N.  Y.  Supp.  376,  while  that  question  was 
not  actually  decided,  it  was  discussed,  and 
the  view  expressed  that  on  appeal  in  a  par- 
tition action  where  several  distinct  and  in- 
dependent issues  had  been  submitted  to  the 
jury,  one  of  them  incorrectly  and  the  others 
correctly,  a  new  trial  might  be  granted  as 
to  the  one  without  retrial  of  the  others. 

The  legality  of  such  a  course  of  procedure 
has,  however,  fairly  been  affirmed  in  Boyd 
V.  Brown,  17  Pick.  453,  461 ;  Kent  v.  Whit- 
ney, 9  Allen,  62,  85  Am.  Dec.  739;  Pratt  v. 
Boston  Heel  &  Leather  Co.  134  Mass.  300; 
Leiter  v.  Lyons,  24  R.  I.  42,  52  Atl.  78, 
81,  82;  McKay  v.  New  England  Dredging 
Co.  93  Me.  201,  44  Atl.  614;  Oberbeck  v. 
Mayer,  69  Mo.  App.  289,  298. 

In  the  state  of  Missouri  there  is  a  provi- 
sion in  its  practice  act  providing  for  the  sep- 
arate trial  of  different  issues  at  the  same  or 
different  terms  of  court;  and,  so  far  as  ap- 
pears, there  has  been  no  judicial  opinion 
tliat  this  provision  was  a  violation  of  the 
Missouri  Constitution,  securing  the  right  of 
trial  by  jury. 

In  People  y.  Trimble,  60  Hun,  364,  15  N. 
Y.  Supp.  60,  affirmed  in  131  N.  Y.  118,  29 
N,  E.  1100,  the  court  upheld  a  conviction  for 
a  felony,  where  the  issue  under  plea  of 
former  conviction  was  first  tried  before  one 
jury,  and  the  issues  Taised  by  a  general  plea 
of  not  guilty  before  another  jury. 

None  of  the  authorities  cited  by  the  ap- 
pellant impair  the  reasoning  or  authority  of 
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these  decisions,  and  I  feel  no  doubt  that  the 
order  appealed  from  should  be  affirmed,  with 
costs,  and  the  first  question  certified  should 
be  answered  in  the  negative,  and  the  sec- 
ond one  in  the  affirmative. 

Oallen,  Oh.  J.,  and  Kalght,  Werner^ 
Wlllard  Bartlett,  Chase,  and  Collin, 
JJ.,  concur. 


OHIO  SUPREME  COURT. 

STATE  OF  OHIO 

V. 

PHILLIPS. 

(85  Ohio  St.  317,  97  N.  E.  976.) 

Husband  and  wife  —  larceny  —  liability 
of  wife. 

The  common-law  rule  that  neither  hua- 
band  nor  wife  can  be  prosecuted  for  lar- 
ceny of  the  goods  of  the  other  is  not  abro- 
gated by  §§  7995-8004,  General  Code,  de- 
fining the  rights  and  liabilities  of  husband 
and  wife,  nor  by  §  12,447,  General  Code,  de- 
fining larceny.  An  intention  of  the  legis- 
lature to  abolish  an  established  rule  of  the 
common  law  and  to  create  a  crime  where 
none  existed  before  must  clearly  and  un- 
mistakably appear. 

(January  16,  1912.) 

EXCEPTIONS  by  the  State  to  the  ruling 
of  the  Court  of  Common  Pleas  for 
Lucas  County  acquitting  defendant  of  the 
crime  of  larceny  from  her  husband.  Over- 
ruled. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Holland  C.  l^ebster  and  Roy 
R.  Stuart  for  the  State. 
Mr.  Paul  J.  Ragan  for  defendant. 

Davis,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  presents  the  concrete  question 
whether  a  wife  can  be  prosecuted  for  lar- 
ceny, when  she  has  taken  and  converted  to 
her  own  use  personal  property  of  her  hus- 
band. The  case  is  easily  distinguishable 
from  many  of  the  cases  cited  in  argument, 
in  which  there  appear  schemes  of  fraud  or 
violence  of  which  marriage  is  a  part  or  to 
which  it  is  an  incident,  or  in  which  the 
wife  or  a  husband  goes  away  from  the 
other  with  adulterous  intent,  the  paramour 
assisting  in  the  asportation  and  use  of  the 
goods  of  the  defrauded  spouse,  or  in  which 

Headnote  by  the  Court. 

Note.  —  As  to  larceny  or  embezzlement 
by  one  spouse  of  the  other's  property,  see 
note  to  State  v.  Hogg,  29  L.H.A.(N.S.)  830. 
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a  third  person  without  adulterous  inter- 
course or  intent)  assisted  in  appropriating 
and  using  the  goods  which  were  charged  to 
have  been  stolen;  because  none  of  these 
elements  are  found  in  this  record.  The 
bill  of  exceptions  tends  to  prove  that  the 
defendant  in  error,  about  three  weeks  after 
the  alleged  crime,  admitted  that  she  took  the 
money  from  the  safe  and  gave  it  or  part  of 
it  to  her  mother,  and  that  she  and  her  hus- 
band then  joined  in  a  mortgage  to  secure 
the  repayment  of  $500  of  the  amount  taken* 
to  the  brewery  company,  which  had  become 
security  for  that  amount  when  lier  husband 
borrowed  it.  The  court  of  common  pleas 
directed  a  verdict  of  not  guilty,  to  which 
the  prosecuting  attorney  excepted.  This  is 
the  whole  case  as  it  appears  of  record. 

The  state  concedes  that  by  the  common 
law  the  indictment  would  not  be  sufficient; 
but  it  is  contended  that,  by  virtue  of  §  12,- 
447  of  the  General  Code,  "whoever  steals 
anything  of  value  is  guilty  of  larceny;"  and 
also  by  virtue  of  the  statutes  denning  the 
rights  and  liabilities  of  husband  and  wife 
(§§  7995-8004,  General  Code),  the  legal 
unity  of  husband  and  wife,  theretofore  rec- 
ognized as  the  foundation  of  the  common- 
law  rule,  has  been  abrogated,  so  far,  at  least, 
aa  to  make  either  spouse  liable  for  larceny 
from  the  other. 

We  get  very  little  aid  in  the  solution  of 
this  phase  of  the  question  from  decisions  in 
other  states,  because  so  much  depends  upon 
the  l^islation  peculiar  to  each  state  and  its 
construction  by  the  local  courts.  For  ex- 
ample, in  Arkansas,  the  Constitution  of 
1874  (article  9,  §  7)  provides  as  follows: 
**The  real  and  personal  property  of  any 
feme  covert  in  this  state,  acquired  either  be- 
fore or  after  marriage,  whether  by  gift, 
grant,  inheritance,  devise,  or  otherwise, 
shall,  so  long  as  she  may  choose,  be  and  re- 
main her  separate  estate  and  property,  and 
may  be  devised,  bequeathed,  or  conveyed  by 
her  the  same  as  if  she  were  a  feme  sole; 
and  the  same  shall  not  be  subject  to  the 
debts  of  her  husband."  The  supreme  court 
held  that  under  that  clause  of  the  Consti- 
tution a  husband  might  be  guilty  of  larceny 
of  his  wife's  personal  property.  Hunt  v. 
State,  72  Ark.  241,  65  L.R.A.  71,  105  Am. 
St.  Rep.  34,  79  S.  W.  769,  2  Ann.  Cas.  33. 
Although  that  judgment  was  reached  by  a 
course  of  reasoning  which  does  not  seem 
to  us  to  be  at  al)  conclusive,  it  must  he 
conceded  that  it  is  the  law  of  that  jurisdic- 
tion. In  Beasley  v.  State,  138  Ind.  552,  46 
Am.  St.  Rep.  418,  38  N.  E.  35,  the  court 
said :  "The  learned  judge  below  held  the  in- 
dictment good  upon  the  ground  that  the  re- 
cent statutes  give  the  wife  exclusive  control 
and  authority  over  her  personal  property, 
and  have  greatly  enlarged  her  personal 
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rights  as  to  the  disposition  thereof,  making 
contracts  and  doing  whatever  a  feme  sole 
might  do;  and  that  the  effect  of  such  stat- 
utes is  to  sever  the  unity  of  person  and 
community  of  property  heretofore  existing 
between  husband  and  wife.  There  seems  to 
be  sound  logic  in  this  position."  It  was 
accordingly  held  that  under  the  statutes  of 
that  state  the  husband's  interest  in  his 
wife's  property  is  abolished,  and  he  may  be 
convicted  of  the  larceny  of  her  money. 

On  the  contrary,  it  was  held  by  the  su- 
preme court  of  Michigan,  in  Snyder  v.  Peo- 
ple, 26  Mich.  106,  12  Am.  Rep.  302,  in  which 
case  a  husband  was  under  indictment  for 
burning  his  wife's  dwelling  house,  that  the 
statutes  of  that  state  for  the  protection  of 
the  rights  of  married  women  did  not  affect 
the  marital  unity  of  husband  and  wife,  and 
did  not  change  the  common-law  rule  that 
such  burning  would  not  be  arson.  Cooley, 
J.,  in  delivering  the  opinion  of  the  court, 
said:  "As  regards  her  individual  property, 
the  law  has  done  little  more  than  to  give 
legal  rights  and  remedies  to  the  wife,  where 
before,  by  settlement  or  contract,  she  might 
have  established  corresponding  equitable 
rights  and  remedies,  and  the  unity  of  man 
and  woman  in  the  marriage  relation  is  no 
more  broken  up  by  giving  her  a  statutory 
ownership  and  control  of  property,  than  it 
would  have  been. before  the  statute,  by  such 
family  settlement  as  should  give  her  the  like 
ownership  and  control.  At  the  common  law, 
the  power  of  independent  action  and  judg- 
ment was  in  the  husband  alone;  now  it  is 
in  her  also,  for  many  purposes;  but  the  au- 
thority in  her  to  own  and  convey  property, 
and  to  sue  and  be  sued,  is  no  more  inconsist- 
ent with  the  marital  unity,  than  the  corres- 
ponding authority  in  him."  Similar  views 
are  expressed  in  Thomas  v.  Thomas,  51  111. 
162;  Walker  v.  Reamy,  36  Pa.  410;  State  ▼. 
Wincroft,  76  N.  C.  38;  State  v.  Matthews, 
76  N.  C.  41. 

Common-law  rules  have  usually  been 
founded  upon  sound  reason  and  considera- 
tions of  public  policy,  and  out  of  this  fact 
has  grown  the  safe  maxim  that  statutes 
derogating  from  the  cofnmon  law  should  be 
strictly  construed.  Keeping  this  maxim  in 
mind,  we  have  found  nothing  in  the  statutes 
of  Ohio,  and  nothing  has  been  pointed  out 
to  us,  which  would  justify  a  conclusion  that 
the  general  assembly  expressly  or  impliedly 
abrogated  the  common-law  rule  that  neither 
husband  nor  wife  can  be  prosecuted  for  a 
larceny  of  the  goods  of  the  other ;  and  much 
less  an  intention  to  do  so.  Indeed,  we  doubt 
that  any  member  of  that  body  had  in  con- 
templation such  a  result  when  he  voted  for 
the  statutes  which  protect  the  individual 
rights  of  married  people.  The  legislature 
was  contemplating  the  expressed  purpose  o' 
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the  statutes,  and  that  only.  They  were  not 
at  that  time  considering  crimes  and  crimi- 
nal procedure;  and  surely  they  cannot  be 
presumed  to  have  intended  a  thing  which 
they  did  not  clearly  express  and  which  is 
fraught  with  such-  far-reaching  and  radical 
consequences  to  the  law  of  the  domestic  re- 
lations; for  the  abrogation  of  the  doctrine 
of  the  legal  unity  of  husband  and  wife, 
when  pushed  to  its  logical  conclusioni  would 
not  only  create  crimes  where  there  were 
none  before,  but  would  also  authorize  a* 
husband  and  wife  to  maintain  civil  actions 
for  tort  against  the  other,  such  as  actions 
for  personal  injuries,  assault,  false  impris- 
onment, or  slander  (15  Am.  &  Eng.  Enc. 
Law,  2d  ed  867),  thus  multiplying  a  hun- 
dredfold the  unhappy  differences  which  have 
to  be  settled  in  the  divorce  courts.  We  can- 
not assume  that  the  legislature  intended 
this  without  very  clear  evidence  of  such  an 
intention  in  the  language  of  the  statutes. 

Since  the  foregoing  was  written,  we  have 
come  upon  a  recent  opinion  of  the  Supreme 
Court  of  the  United  States  (Thompson  v. 
Thompson,  218  U.  S.  611,  54  L.  ed.  1180,  30 
L.R.A.(N.S.)  1163,  31  Sup.  Ct.  Rep.  Ill, 
21  Ann,  Cas.  921)  in  which  the  court  held 
that  the  common-law  relation  between  hus- 
band and  wife  was  not  so  far  modified  by 
§  1155  of  the  District  of  Columbia  Code  as 
to  give  to  the  wife  a  right  of  action  to  re- 
cover damages  from  her  husband  for  an  as- 
sault and  battery  committed  by  him  upon 
her.  The  Code  section  referred  to  authorizes 
married  women  "to  sue  separately  for  the 
recovery,  security,  or  protection  of  their 
property,  and  for  torts  committed  against 
them,  as  fully  and  freely  as  if  they  were  un- 
married." The  court's  construction  of  this 
statute  is  that  it  was  not  intended  to  give 
to  a  married  woman  a  right  of  action 
against  her  husband,  but  to  allow  the  wife 
to  maintain  in  her  own  name  such  actions 
in  tort  as  at  common  law  must  be  brought 
jointly  to  the  husband  and  wife ;  and  it  was 
remarked  within  the  power  of  the  legisla- 
ture to  make  this,  by  Justice  Day,  in  the 
opinion:  "Conceding  it  to  be  within  the 
power  of  the  legislature  to  make  this  alter- 
ation in  the  law,  if  it  saw  fit  to  do  so,  nev- 
ertheless such  radical  and  far-reaching 
changes  should  only  be  wrought  by  language 
so  clear  and  plain  as  to  be  unmistakable 
evidence  of  the  legislative  intention.** 

Moreover,  the  unity  of  husband  and  wife, 
as  recognized  in  the  common  law,  is  founded 
not  merely  on  a  community  of  goods,  but 
upon  the  recognized  obligation  of  both  to  the 
family  and  to  society.  The  unit  of  society 
is  not  the  individual,  but  the  family;  and 
whatever  tends  to  undermine  the  family,  by 
the  irrepealable  laws  of  nature  will  crumble 
and  destroy  the  foundations  of  society  and 
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the  state.  So  that  the  peace  and  sanctity  of 
the  home  and  family  are  the  ultimate  reason 
for  the  common- law  rule.  We  do  not  think 
that  we  can  safely  hold  by  mere  inference 
that  the  legislature  has  taken  sUch  a  long 
step  in  the  direction  of  destructive  legisla- 
tion. 

The  foregoing  reasoning  applies  also  to 
§  12,447,  General  Code. 

Exceptions  overruled. 

Spear,  Shanck,  Price,  Johnson,  and 
Donaliue,  JJ.,  concur. 
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FLORENCE  PATTERSON,  Respt., 

V, 

EMORY  D.  PICKERING,  Appt. 

(—  S.  D.  — ,  136  N.  W.  106.) 

liimltation  of  actions  —  bastardy  pro- 
ceedings. 

An  action  to  compel  the  father  of  a  bast- 
ard to  contribute  to  its  support  is  civil, 
and  not  governed  by  the  statute  of  limita- 
tions limiting  the  time  for  bringing  pro- 
ceedings of  a  quasi  criminal  or  penal  na- 
ture. 

(May  7,  1912.) 

Note,  —  Limitation  applicable  to  bos- 
tardf/  proceedi/ngs  or  action  to  cotft- 
pel  support, 

"It  is  not  the  policy  of  the  law  to  en- 
courage prosecutions  of  this  kind  [bastardy 
proceedings],  brought  years  after  the 
event,*'  said  Maxwell,  J.,  in  Denham  v.  Wat- 
son, 24  Neb.  779,  40  N.  W.  308,  "and  unless 
the  testimony  shows  that  the  mother  from 
the  first  had  charged  the  offense  upon  the 
putative  father,  the  claim  could  not  be 
maintained.  In  other  words,  the  charge 
made  years  afterwards  must  not  rest  on 
the  mere  assertions  of  the  prosecutrix,  then 
made  and  communicated  to  the  putative 
father,  but  must  show  that  from  the  con- 
ception or  birth  of  the  child  he  had  been 
charged  by  the  mother  as  being  the  child's 
father.  The  law  is  to  be  carefully  guarded 
in  this  respect  to  prevent  it  from  being  used 
as  a  means  of  extorting  money  upon  a  false 
charge.  Where,  however,  the  fact  of  the 
paternity  of  the  child  is  satisfactorily 
proved  to  charge  the  putative  father,  the 
statute  of  limitations  will  not  run  against 
a  claim  for  its  support  during  the  time  it 
requires  the  mothir's  care.  The  expenses 
in  such  case  being  continuous,  the  father 
must  provide  for  them.  In  other  words,  he 
must  support  his  own  child,  and  the  statute 
will  not  bar  such  claims." 

It  has  been  said  that  "the  process  is  one 
of  a  peculiar  character,  existing  only  by 
statute,  and  any  attempt  to  class  it  with 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Lawrence 
County  in  plaintiff's  favor  in  a  bastardy 
proceeding  brought  to  require  defendant  to 
contribute  to  the  support  of  his  illegitimate 
child.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  T.  Milek,  for  appellant: 

The  action  is,  in  its  nature,  quasi  crimi- 
nal. 

Miller  v.  State,  110  Ala.  69,  20  So.  392; 
E.  N.  £.  V.  State,  26  Fla.  268,  6  So.  68; 


People  V.  Phelan,  49  Mich.  492,  13  N.  W. 
830;  Van  Tassel  t.  State,  69  Wis.  361,  18 
N.  W.  328;  State  v.  Scott,  7  S.  D.  621,  66 
N.  W.  31;  State  v.  Bunker,  7  S.  D.  621, 
66  N.  W.  31. 

Messrs.  Eben  W.  Martin  and  Norman 
T.  Mason  also  for  appellant. 

Messrs.  Royal  C.  Johnson,  Attorney 
General,  and  Samuel  G.  Polley,  for  re- 
spondent : 

The  proceeding  is  civiL 

6  Cyc.  644. 


actions  or  suits  at  common  law  of  any  de- 
scription will  afford  little  light.  It  is 
not  comprehended  ninder  any  term  used  in 
the  statutes  of  limitation,  nor  does  it  ap- 
pear to  have  been  designed  to  be  limited 
by  any  of  them."  Keniston  v.  Rowe,  16 
Me.  38;  Wheelwright  v.  Greer,  10  Allen, 
389;  5  CycL  647. 

'*Ko  statute  of  limitations,"  says  the 
court  in  Wheelwright  v.  Greer,  supra,  "bars 
a  mother's  right  to  complain  against  the 
father  of  her  bastard  child." 

So,  in  Denham  v.  Watson,  supra,  where 
the  mother,  at  the  first  opportunity  after 
the  birth  of  the  child,  stated  to  the  putative 
father  and  others  that  he  was  the  father, 
and  asked  him  to  provide  for  its  support, 
and  continued  so  to  insist  to  the  time  the 
proceedings  were  instituted,  it  was  held 
that  the  statute  of  limitations — the  exact 
period  of  which  was  not  stated  in  the  case 
— ^would  not  run  against  a  claim  for  its 
support  during  the  time  it  required  the 
mother's  care,  notwithstanding  more  than 
four  years  had  elapsed  since  the  birth  of 
the  child. 

And  so,  in  State  ex  rel.  Washington  v. 
Hunter,  67  Ala.  81,  it  is  held  that  a  pro- 
ceeding to  charge  a  person  as  the  reputed 
father  of  a  bastard  child  is  clearly  not  a 
misdemeanor,  within  the  meaning  of  the 
statute,  so  as  to  be  barred  within  twelve 
months  after  the  commission  of  the  offense, 
under  §  4644  of  the  Code,  since  it  is  neither 
a  civil  suit  nor  a  criminal  prosecution,  but 
quasi  criminal,  partaking  of  the  nature  of 
both.  It  was  said:  "We  can  see  good  rea- 
sons why  no  statute  of  limitations  was  pre- 
scribed to  bar  such  proceedings.  They  are 
chiefly  intended  for  the  public  indemnity, 
and  to  coerce  the  putative  father  to  support 
and  maintain  the  unfortunate  child.  2 
Kent,  Com.  216.  The  duty  of  maintenance 
continues  for  a  j)eriod  of  ten  years,  which, 
in  no  case,  we  apprehend,  is  to  extend  be- 
yond the  time  ojf  the  child's  minority,  or 
legal  infancy.  We  can  see  no  reason  why 
the  statute  should  be  so  construed  as  to  re- 
quire such  precipitation  in  the  commence- 
ment of  the  proceedings,  as,  in  many  in- 
stances readily  to  be  imagined,  it  would  de- 
feat the  very  purpose  of  the  law," 

Nor  does  a  statute  limiting  actions  for 
statutory  penalties  and  other  actions  to 
two  years  have  any  application  to  a  pro- 
ceeding to  charjre  the  father  of  a  bastard 
child  with  its  maintenance.  State  v.  Laugli- 
lin,  73  Iowa,  351,  36  N.  W.  448;  State  v. 
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Sarratt,  14  Rich.  L.  29;  State  v.  Compton 
(Mss.  vol.  3,  p.  611,  May  1827),  cited  and 
set  out  in  State  v.  Sarratt,  supra. 

So  it  has  been  held  that  a  statute  re- 
lating to  crimes  and  punishments,  and  re- 
quiring the  prosecution  of  certain  offenses 
within  one  year  after  their  commission,  has 
no  application  to  a  prosecution  for  the  sup- 
port of  an  illegitimate  child,  but  is  con- 
fined to  actions  for  forfeitures  on  penal 
statutes.  State  ex  rel.  Hagaman  v.  Staf- 
ford, 2  Blackf.  412. 

But  in  Bake  v.  State,  21  Md.  422,  it  is 
held  that  a  bastardy  proceeding  is  a  crimi- 
nal proceeding,  and  is  clearly  within  the 
provision  of  a  statute  requiring  that  prose- 
cution of  offenses  must  be  instituted  within 
one  year  from  the  time  when  the  offense 
was  dDmmitted. 

So,  the  statute  of  limitations  requiring 
the  prosecution  within  a  year  from  the 
commission  of  the  offense  begins  to  run 
from  the  birth  of  the  child,  and  not  from 
the  time  of  the  carnal  intercourse*  between 
the  parties.    Neff  v.  State,  67  Md.  385. 

Where  the  defendant  flees  to  avoid  arrest 
on  the  charge  of  fornication  and  bastardy, 
it  is  held  that  the  statute  of  limitations  re- 
quiring the  prosecution  to  be  brought  with- 
in two  years  after  the  commission  of  such 
offense  does  not  run  until  he  returns  to  his 
customary  residence,  notwithstanding  the 
fact  that  his  hiding  place  has,  all  the  while, 
been  within  the  state.  Com.  v.  Blackburn, 
3  Pa.  Co.  Ct.  464. 

Of  course,  a  proceeding  to  charge  a  de- 
fendant as  the  father  of  a  bastard  child 
must  appear  to  have  been  commenced  with- 
in the  period  prescribed  by  the  statute  re- 
lating thereto.  State  v.  Ledbetter,  26  N, 
C.  (4  Ired.  L.)  242,  wherein  three  years 
was  the  prescribed  limitation. 

In  State  v.  Perry,  122  N.  C.  1043,  30  S. 
E.  139,  while  it  is  admitted  that  bastardy 
proceedings  are  quasi  criminal  in  nature, 
it  is  held  they  are  not  governed  by  the  stat- 
ute of  limitations  requiring  the  prosecution 
of  misdemeanors  generally  within  two  years, 
but  are  governed  by  the  three  years*  statu- 
tory limitation,  which  is  exclusively  appli- 
cable to  bastardy  proceedings.  'To  the  same 
effect  is  State  v.*  Hedgepeth,  122  N.  C.  1039, 
30  S.  E.  140. 

An  action  under  Rev.  Code  Civ.  Proc. 
§  807,  by  the  mother  of  a  bastard  child 
against  the  father,  to  compel  him  to  sup- 
port the  child,  is  an  action  on  a  liability 
created  by«  statute,  other  than  a  penalty 
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Ark. — Chambers  ▼.  State,  46  Ark.  66. 

IU.~Scliarf  v.  People,  134  111.  240,  24  N. 
E.  761. 

Ky.— Head  v.  Martin,  86  Ky.  480,  8  S. 
W.  622. 

Mass. — Young  v.  Makepeace,  103  Mass. 
60. 

N.  C— State  v.  Addington,  143  N.  C. 
683,  67  S.  £.  398,  11  Ann.  Cas.  314. 


S.  D.— State  v.  Knowles,  10  S.  D.  471,  74 
N.  W.  201;  State  ex  rel.  Berge  v.  Patter- 
son, 18  S.  D.  251,  100  N.  W.  162. 

IVliltlDg,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  brought  under  chapter 
37  of  the  Code  of  Civil  Procedure,  known 
as  the  bastardy  statute,  charging  defendant 


or  forfeiture,  and  is  not  barred  by  limita- 
tions in  two  years,  but,  under  §  60,  may  be 
brought  at  any  time  within  six  years.  State 
ex  rel.  Berge  v.  Patterson,  18  S.  D.  251,  100 
N.  W.  162. 

After  the  lapse  of  three  years  from  the 
birth  of  the  child,  no  application  having 
been  made  to  the  court  for  certain  annuities 
for  the  support  of  the  child,  the  court  can- 
not order  the  putative  father  to  pay  the 
annuities  to  the  mother,  as  in  the  nature 
of  a  debt  of  annuity  for  which  he  is  in  de- 
fault. State  V.  Howard,  1  Swan,  133,  where- 
in it  is  also  held  that  notwithstanding  the 
proceedings  were  not  instituted  until  after 
the  lapse  of  three  years  from  the  birth  of 
the  child,  it  is  competent  for  the  court  to 
secure  tiie  public  against  any  loss  or  in- 
jury which  may  ensue  by  reason  of  the  child 
becoming  a  public  charge  upon  the  county, 
by  requiring  the  putative  father  to  give  a 
bond  of  indemnity,  with  sureties  for  such 
purpose. 

And  where,  as  in  Denham  v.  Watson,  su- 
pra, there  was  a  delay  of  more  than  four 
years  after  the  birth  of  the  bastard  child 
in  instituting  the  proceedings,  it  was  held 
that  expenses  of  the  child,  accruing  prior 
to  that  time,  would  not  be  allowed  against 
the  father. 

In  Ex  parte  Currie,  26  N.  B.  676,  At  was 
held  that  §  7  of  the  Consolidated  Statutes, 
chap.  103,  providing  that  a  charge  of  bas- 
tardy shall  be  tried  at  the  next  term  of 
the  county  court  after  the  birth  of  the 
child,  is  imperative,  unless  the  trial  is  post- 
poned to  a  subsequent  term,  as  provided  by 
the  statute;  so  that  when,  upon  the  hearing 
of  such  a  charge,  the  jury  disagreed  and  it 
was  postponed  to  the  next  term,  when,  ow- 
ing to  the  illness  of  the  judge,  no  court  was 
held,  a  writ  of  prohibition  was  held  to  be 
proper  to  restrain  the  judge  of  the  county 
court  from  afterwards  trying  the  informa- 
tion.   ' 

But  in  Ex  parte  Reid,  34  N.  B.  133, 
which  was  an  application  for  a  writ  of  pro- 
hibition to  restrain  a  proceeding  to  hear  and 
determine  an  information  charging  one  with 
being  the  father  of  a  bastard  child  likely 
to  become  a  charge  on  the  parish,  in  which 
proceeding  it  appeared  that  the  defendant 
was  neither  |irrested  nor  the  information 
entered  until  after  the  term  of  the  county 
court  next  ensuing  the  birth  of  the  child, 
when  he  denied  his  guilt,  and  entered  into 
a  recognizance  to  appear  at  the  next  en- 
fining  term,  the  court  was  evenly  divided  on 
the  question  whether  the  writ  should  issue, 
and  so  the  matter  dropped.  Tliree  of  the 
judsres  thouffht  the  writ  should  n<ft  issue  bc- 
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cause  the  statute  set  out  in  Ex  parte  Currie, 
supra,  is  not  applicable  until  the  person 
charged  has  given  the  recognizance;  and 
the  Currie  Case  was  distinguished  on  the 
ground  that  since  the  information  in  that 
case  was  tried  and  the  jury  disagreed,  with- 
out any  postponement  of  the  trial  at  the 
next  term  of  court,  a  writ  of  prohibition 
was  warranted.  The  remaining  judges, 
considering  the  Currie  Case  decisive  of  the 
question,  thought  the  writ  of  prohibition 
should  issue.. 

The  infancy  of  the  mother  is  no  defense 
for  her  failure  to  comply  with  a  specific 
statute  requiring  a  prosecution  for  bastar- 
dy to  be  commenced  within  two  years  from 
the  birth  of  the  child,  even  though  a  gen- 
eral provision  of  the  Code  says  that  "any 
person  being  under  legal  disabilities  when 
the  cause  accrues  may  bring  his  action  with- 
in two  years  after  the  disability  is  re- 
moved." State  ex  rel.  Ulen  v.  Pavey,  82 
Ind.  543.  But  in  this  case  it  is  to  be  ob- 
served that  still  another  section  of  the  Code 
provides  that  ''in  special  cases,  where  a  dif- 
ferent limitation  is  prescribed  by  statute, 
the  provisions  of  this  act  (the  Code)  shall 
not  apply." 

In  Burt  v.  State,  79  Ind.  359,  where  the 
complaint  and  warrant  in  a  prosecution  for 
bastardy  were  issued  within  two  years  from 
the  birth  of  the  child,  as  required  by  the 
statute,  but  were  lost  before  service,  it  was 
held  that  under  the  general  rules  applicable 
to  lost  pleadings  and  writs  in  civil  cases, 
copies  might  be  filed  and  used  instead  of 
the  originals,  and  that  the  origin  of  the 
prosecution  would  date  from  the  time  of 
the  original  papers. 

So,  where  the  prosecution  was  begun 
within  the  two-year  period,  prescribed  by 
the  statute,  but  the  defendant  escaped  after 
his  arrest,  but  before  trial,  it  was  held  that 
his  re-arrest  and  prosecution  nearly  four 
years  after  the  birth  of  the  child  was  au- 
thorized. Patterson  v.  State,  91  Ind.  364, 
wherein  it  was  said:  "This  provision  [of 
the  statute]  applies  to  the  institution  of 
proceedings  before  the  justice,  and  not  to 
such  proceedings  as  may  be  necessary  to  ar- 
rest a  defendant  who  has  escaped  after  the 
commencement  of  the  suit." 

In  Warner  ▼.  Wheeler,  62  N.  H.  386,  it 
appears  that  the  statute  in  New  Hampshire 
does  not  allow  the  complaint  to  be  made 
by  the  woman  after  the  birth  of  the  child, 
but  that  the  town  is  allowed  to  sue  for  se- 
curity when  necessary,  either  before  the 
birth  of  the  child  or  "at  any  time  before 
the  expiration  of  one  year  from  the  birth 
pf  the  child,"  E.  M.  8. 
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with  being  the  father  of  the  illegitimate 
child  of  one  Florence  Patterson,  and  seeking 
a  judgment  requiring  such  defendant  to 
eontributa  to  the  support  of  such  child. 
The  action  was  brought  more  than  three 
jreara  and  less  than  six  years  after  the  birth 
of  such  child.  The  defendant  pleaded  the 
bar  of  the  statute  of  limitations,  claiming 
that  §  86  of  the  Code  of  Criminal  Procedure, 
as  amended  by  chapter  129,  Laws  1907, 
applies  to  an  action  under  said  chapter  37. 
Said  section  reads  as  follows:  ''Section 
86.  In  all  other  cases  an  indictment  or  in- 
formation for  a  public  offense  and  all  pro- 
ceedings of  a  quasi  criminal  or  penal  na- 
ture, including  the  forfeiture  of  existing 
rights,  shall  be  filed  within  three  years  after 
the  commission  of  the  offense  or  crime  made 
the  basis  of  the  prosecution  or  proceeding; 
and  be  it  further  enacted  that  this  act  shall 
apply  to  all  such  offenses  and  crimes  as  have 
heretofore  taken  place  and  to  all  pending 
proceedings  in  any  of  the  courts  of  this 
state."  The  trial  court  held  that  such  sec- 
'tion  did  not  apply;  that  the  action  was  not 
barred,  and,  upon  the  verdict  of  the  jury, 
rendered  judgment  against  defendant. 
From  such  judgment,  defendant  has  ap- 
pealed ;  the  sole  question  presented  upon  the 
appeal  being  whether  the  above  holding  of 
the  trial  court  was  correct. 

It  is  the  contention  of  appellant  that  this 
action  is,  in  its  nature,  quasi  criminal;  re- 
spondent insists  that  it  is  purely  civil,  and 
that  therefore  §  86,  supra,  has  no  applica- 
tion thereto.  We  are  of  the  opinion  that 
respondent  is  correct. 

To  determine  the  nature  of  an  action,  we 
should  look,  not  so  much  to  the  method  of 
procedure  to  be  followed,  as  we  should  to 
the  end  to  be  attained.  This  action  is  one 
brought,  not  in  any  sense  to  punish  the  de- 
fendant for  an  offense,  legal  or  moral,  but  to 
compel  such  defendant  to  furnish  money 
"for  the  support,  maintenance,  and  educa- 
tion of  such  child,"  if  he  be  proven  to  be 
the  father  of  same.    Code  Civ.  Proc.  §  811. 

In  fixing  the  place  for  trial,  it  makes  no 
difference  where  the  cause  of  action  arose, 
where  the  child  was  born,  or  where  the 
mother  or  child  may  be  domiciled  at  time 
action  is  brought.  State  ex  rel.  Berge  v. 
Patterson,  18  S.  D.  251,  100  N.  W.  162; 
State  y.  Etter,  24  S.  D.  636,  140  Am.  St. 
Rep.  801,  124  N.  W.  957.  Except  when 
statutes  forbid,  the  mother  may  make  set- 
tlement with  the  putative  father.  The  rules 
of  evidence  are  those  of  a  civil  case.  It  is 
true  that  the  method  of  procedure  partakes, 
especially  in  connection  with  the  inception 
of  the  action,  very  much  of  the  nature  of 
proceedings  in  a  criminal  action.  This  is 
not  because  the  action  is  in  any  sense  crimi- 
nal in  its  nature,  but  rather  because,  from 
i6Ii3^(N.8.) 


the  very  necessity  of  the  situation,  it  is  nec- 
essary to  secure  the  person  of  the  defend- 
ant and  compel  the  giving  of  security,  in  or- 
der to  insure  the  value  of  any  judgment 
that  may  eventually  be  found  against  the 
defendant.  The  proceedings  under  our  stat- 
ute are,  outside  of  the*  original  arrest,  no 
more  criminal  in  their  nature  than  are  those 
under  our  statute  providing  for  arrest  and 
bail  in  a  civil  action. 

In  the  case  of  Re  Walker,  61  Neb.  803, 
86  N.  W.  610,  12  Am.  Crim.  Rep.  343,  under 
a  statute  very  similar  to  our  own,  the  court 
held,  in  accordance  with  a  long  line  of  deci- 
sions, that  the  action  was  civil  in  charac- 
ter; and  the  court  quoted  the  following 
from  the  case  of  Stokes  v.  Sanborn,  46  N. 
H.  276:  "Indeed,  it  is  quite  obvious  that 
the  object  of  the  law  is  to  redress  a  civil 
injury  by  compelling  the  putative  father 
to  aid  the  mother  in  the  support  of  the 
child,  and  to  indemnify  the  town  chargeable 
with  its  support  against  the  expenses  which 
may  be  incurred  thereby^  giving  to  the 
court  the  power  to  require  of  the  father  or 
the  mother,  or  both,  security  against  this 
liability.  .  •  .  Some  of  the  forms  of  this 
proceeding,  it  is  true,  are  borrowed  from 
the  criminal*  law;  but  these  are  simply 
with  the  view  of  giving  a  more  summary 
and  stringent  character  to  the  process  by 
which  the  respondent  is  brought  into  court 
and  held  to  answer  to  the  charge,  leaving 
it  in  most  other  respects  to  stand*  upon  the 
footing  of  ordinary  civil  causes.  It  is  there- 
fore held  in  Marston  v.  Jenness,  11  N.  H. 
156,  and  Little  v. 'Dickinson,  29  N.  H.  56, 
.  .  .  that  the  respondent  is  not  ar- 
raigned, but  appears  and  pleads  by  attor- 
ney. Under  a  similar  law  in  Massachusetts, 
this  is  held  to  be  a  civil  proceeding.  Wilbur 
V.  Crane,  13  Pick.  284;  Williams  v.  Camp- 
bell, 3  Met.  209.  So  in  Mariner  v.  Dyer,  2 
Me.  165;  Hinman  v.  Taylor,  2  Conn.  357; 
Robie  V.  McNiece,  7  Vt.  419;  Gray  v.  Ful- 
some, 7  Vt.  452 ;  Smith  v.  Lint,  37  Me.  546. 
.  .  .  The  service  in  these  cases  is  by  ar- 
rest of  the  body,  and  security  taken  for  the 
appearance  of  the  respondent  at  the  proper 
court,  by  bond;  and,  although  the  form  of 
the  proceeding  in  more  summary,  yet  in 
substance  it  is  like  the  cases  of  arrest  and 
bail  in  ordinary  civil  process;  and,  upon 
a  careful  consideration  of  the  question,  we 
are  of  the  opinion  that  a  trial  and  judg- 
ment may  be  had  without  the  personal  at- 
tendance of  the  respondent,  or  that  judg- 
ment may  be  rendered  on  default." 

In  some  of  the  earlier  decisions  of  this 
court,  it  was  held  that  the  action  was  quasi 
criminal  in  its  nature;  but  in- State  ex  rel. 
Berge  v.  Patterson,  supra,  which  also  in- 
volved the  question  of  the  bar  of  the  statute 
of  limitations^  this  court  held  the  actipn  %o 
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be  civil  in  character;  and  that  it  was  not 
barred  until  the  expiration  of  six  years 
from  time  cause  of  action  arose.  Appellant 
insists  that  what  was  said  in  that  case  upon 
each  of  these  points  was  mere  dictum  and 
unnecessary  to  the  determination  of  the  real 
question  then  before  the  court;  and,  fur- 
thermore, calls  attention  to  the  fact  that  § 
86,  supra,  as  it  now  reads,  was  not  then  in 
force.  We  are  content  to  sustain  the  views 
of  this  court  as  expressed  in  that  case; 
the  same  being  sustained  by  the  great 
weight  of  authority.  5  Gyc  644;  notes  to 
State  V.  Addington,  11  Ann.  Gas.  316.  It 
follows  that  §  86  of  the  Code  of  Criminal 
Procedure  has  no  application. 

The  judgment  of  the  trial  court  is  af- 
finned. 


WASHIXOTOX  SUPREMB  COURT. 

(Department  No.    2.) 

JAMES  J.  CONWAY  and  Wife,  Appts., 

V. 

MINNESOTA  MUTUAL   LIFE   INSUR- 
ANCE  COMPANY,  Respt. 

(62  Wash.  49,  112  Pac.  1106.) 

Insurance  —  forfeiture  —  reinstatement 
—  control  of  discretion. 

1.  The  courts  will  not  control  the  discre- 
tion of  the  officers  of  an  insurance  associa-. 
tion  in  refusing  to  reinstate  a  member 
who  has  *  forfeited  his  rights  by  nonpay- 
ment of  dues,  where  the  contracrt  provides 


that  any  person  in  such  circumstances  may 
be  reinstated  "in  'the  discretion  of  the  of- 
ficers," '*upon  his  furnishing  them  satisfac- 
torv  evidence  that  he  is  in  good  health;" 
at  least,  where  there  are  facts  bearing  upon 
the  question  of  his  health  which  might  in- 
fluence the  sound  judgment  and  good  con- 
science of  an  officer  to  decide  against  re- 
instatement. 

Same  —  use  of  Intoxicants  —  age. 

2.  The  court  cannot  hold  that  a  misrep- 
resentation by  an  insured  as  to  his  age  and 
the  amount  of  intoxicants  used  during  a 
day  is  not  so  material  to  the  risk  as  to  in- 
fluence against  reinstatement  the  sound 
judgment  and  good  conscience  of  officers  of 
the  company  in  whom  is  vested  the  discre- 
tion as  to  his  reinstatement  after  forfeiture 
of  the  policy  for  nonpayment  of  dues,  upon 
his  furnishing  satisfactory  evidence  of 
health. 

Same  ^  waiver  of  provision  ^  subor- 
dinate officer. 

3.  An  insurance  company  which  permits 
payments  of  overdue  premiums  without  in- 
sisting on  proof  of  good  health  on  the  part 
of  insured,  as  provided  by  the  contract,  does 
not  waive  its  right  to  require  such-  proof 
before  permitting  reinstatement  after  a  sub- 
sequent forfeiture;  at  least,  where  the  first 
default  was  condoned  by  a  subordinate  offi- 
cer who  had  no  authority  to  bind  the  com- 
pany without  bringing  it  to  the  attention 
of  the  officers  in  whom  was  vested  the  power 
to  enforce  or  waive  the  forfeiture. 

(Dunbar,  Ch.  J.,  and  Rudkin,  J.,  dissent.) 

(February  1,  1911.) 


Note, '^  Insurance :  judicial  control  of 
discretion  as  to  reinstatement  of  in^ 
eured» 

For  an  extended  treatment  of  the  general 
question  of  conclusiveness  of  decisions  of 
tribunals  of  associations  or  corporations,  see 
note  to  Ryan  v.  Cudaby,  49  L.R.A.  353. 

The  decision  in  Conwat  v.  Minnesota 
MuT.  L.  Ins.  Co.  to  the  effect  that  the  courts 
will  not  control  the  discretion  of  officers  in 
whom  is  vested  the  right  to  determine  as 
to  whether  or  not  the  insured  has  furnished 
satisfactory  evidence  of  good  health,  at 
least,  where  they  have  acted  in  evident  good 
faith,  is  supported  by  the  authorities.  Thus, 
in  Kennedy  v.  Grand  Fraternity,  36  Mont. 
325,  26  L.R.A.(N.S.)  78,  92  Pac.  971,  it 
was  held  that  an  applicant  for  reinstate- 
ment in  a  mutual  benefit  society  cannot 
complain  of  a  decision  adverse  to  him,  made 
in  the  exercise  of  the  discretion  vested  in  an 
officer  of  the  society  authorized  to  pass  upon 
the  sufficiency  of  a  certificate  of  health,  re- 
quired as  a  condition  precedent  to  reinstate- 
ment to  membership.  And,  continuing,  the 
court  said  that  granting  that  the  officer  in 
whom  discretion  as  to  the  sufficiency  of  the 
certificate  of  health  was  vested  could  not 
arbitrarily  refuse  to  approve  the  certificate 
if  it  was  satisfactory  to  him,  it  could  not 
be  said  as  matter  of  law  that  he  had  abused 
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the  discretion  by  rejecting  an  applicant  who 
had  had  pneumonia  about  two  months  prior 
to  the  making  of  the  application,  and  had 
been  confined  in  bed  for  several  weeks,  as 
serious  after-affects  sometimes  follow  pneu- 
monia, although  the  applicant  stated  that 
he  felt  better  '*at  the  present  time"  than  he 
had  for  years.  And  in  Lane  v.  Fidelity  Mut. 
L.  Ins.  Co.  142  N.  C.  55,  115  Am.  St.  Rep. 
729,  54  S.  E.  854,  in  holding  that  the  court 
could  not  control  the  discretion  of  the 
officers  as  to  reinstatement  of  an  insured, 
at  least,  in  the  absence  of  any  showing  that 
the  action  of  the  officers  was  fraudulent  or 
arbitrary,  it  was  said:  "In  the  absence, 
certainly,  of  any  showing  that  the  approval 
of  the  officers  has  been  fraudulently  with- 
held and  that  their  denial  of  the  application 
is  purely  arbitrary,  we  do  not  see  why  their 
refusal  to  reinstate  the  plaintiff  is  not  fatal 
to  his  right  of  recovery  in  this  action.  We 
are  not  called  upon  in  this  case  to  say  un- 
der what  circumstances,  if  any,  we  would 
decide  that  the  action  of  the  officers  desig- 
nated to  pass  upon  the  application  of  a  de- 
linquent member  could  be  investigated,  with 
a  view  to  ascertain  whether  they  have  ex- 
ercised their  judgment  properly,  or  have 
unreasonably  deprived  him  of  any  right  to 
which  he  is  entitled  under  the  terms  of  his 
contract  and  the  by-laws  of  the  company. 
Where  there  is  no  suggestion  of  fraud  or 
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APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Pierce  County 
aismissing  an  action  brought  to  recover 
damages  for  the  alleged  wrongful  refusal 
to  reinstate  a  life  insurance  policy  after 
forfeiture  by  nonpayment  of  dues.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boyle,  Warburton,  &  Brock- 
way  for  appellants. 

Messrs.  Hudson  &  Holt,  for  respondent: 

The  officers  of  defendant  company  had  the 
right,  in  the  exercise  of  their  discretion,  to 
reject  the  application  for  readmission  ac- 
cording to  the  dictates  of  their  own  judg- 
ment and  conscience,  uncontrolled  by  the 
judgment  or  conscience  of  others. 

9  Ajxl,  k  Eng.  Enc.  Iaw,  2d  ed.  473; 
Oneida  C.  P.  Judges  v.  People,  18  Wend.  09; 
Graveson  y.  Cincinnati  Life  Asso.  8  Ohio  C. 
C.  171,  3  Ohio  C.  D.  327. 

There  can  be  no  waiver  or  estoppel  un- 
less the  person  against  whom  the  waiver  is 
claimed  had  full  knowledge  of  his  rights 
and  of  facts  which  would  enable  him  to  take 
effiectual  action  for  the  enforcement  of  his 
rights. 

29  Am.  &  Eng.  Enc.  Law,  2d  ed.  1093, 
1094;  11  Am.  &  Eng.  Enc.  Law,  433,  434; 
Bennecke  v.  Connecticut  Mut.  L.  Ins.  Co.  105 
U.  S.  359,  26  L.  ed.  991. 

Morris,  J.,  delivered  the  opinion  of  the 
court: 

Appeal  from  a  judgment  of  dismissal,  in 
an  action  to  recover  damages  for  the  alleged 


wrongful  refusal  to  reinstate  a  life  insur- 
ance policy,  after  forfeiture  by  nonpayment 
of  assessments  and  dues.  There  is  no  dis- 
pute as  to  the  facts,  from  which  it  appears 
that  on  November  13,  1894,  the  Bankers' 
Life  Association  of  St.  Paul,  Minnesota, 
which  subsequently  changed  its  corporate 
name  to  that  of  respondent,  issued  its  poli- 
cy of  insurance  upon  the  life  of  James  J. 
Conway  in  the  sum  of  $2,000.  This  policy 
was  upon  the  co-operative  assessment  plan, 
providing  for  annual  dues  and  mortuary 
assessments  according  to  the  terms  of  the 
articles  of  incorporation,  which  by  reference 
were  made  a  part  of  the  policy.  In  July, 
1908,  an  assessment  of  $40  became  due  un- 
der the  policy,  which  Conway  received  notice 
of,  but  failed  and  neglected  to  pay,  whereby 
his  policy  lapsed;  On  November  5,  1908,  he 
applied  for  reinstatement,  forwarding  to  the 
company  the  July  assessment^  with  $7.50 
dues  and  a  certificate  from  Dr.  Libbey  that 
he  was  then  in  good  health.  On  November 
11th  the  company  acknowledged  the  receipt 
of  $47.50,  and  informed  Conway  that  his 
certificate  had  lapsed,  but  that  he  might  be 
reinstated  upon  furnishing  satisfactory  evi- 
dence of  present  good  health;  but  that,  in 
order  to  procure  such  reinstatement,  it 
would  be  necessary  for  him  to  be  examined 
by  Dr.  Dewey,  the  medical  examiner  of  the 
company  at  Tacoma,  and  such  examination 
mutft  disclose  a  satisfactory  condition  of 
health.  In  the  same  letter  Conwliy  was  in- 
formed the  company  would  not  accept  the 


other  legal  wrong,  there  can  be  no  valid 
reason  why  the  applicant  should  be  permit- 
ted to  attack  the  soundness  o^  their  judg- 
ment or  the  justness  of  their  conclusion." 
And  see  Graveson  v.  Cincinnati  Life  Asso. 
6  Ohio  C.  D.  327,  8  Ohio  C.  0.  171,  affirm- 
ing 11  Ohio  Dec.  Reprint  369,  and  affirmed 
without  opinion  in  56  Ohio  St.  725,  49  N. 
E.  1110  (set  out  at  length  in  Con w at  v. 
^iiNicEsoTA  Mxrr.  L.  Ins.  Co.),  holding  that 
the  court  will  not  disturb  the  decision  of  the 
association  officers  when  made  in  good  faith, 
and  not  arbitrary  or  capricious.  And  see 
Murray  v.  Supreme  Hive,  L.  O.  T.  M.  112 
Tenn.  664,  80S.  W.  827,  wherein  it  was  held 
that  the  only  question  to  be  considered  by 
the  court  in  a  suit  to  reinstate  an  expelled 
member  in  a  benefit  association  was  whether 
the  order  had  acted  arbitrarily  or  unrea- 
sonably; and  that  when  the  charge  was  that 
it  had  acted  arbitrarily,  unjustly,  and  op- 
pressively, it  could  not  be  prevented  from 
disproving  such  allegations  by  marshaling 
the  information  upon  which  it  acted. 

But  it  seems  that  where  the  officer  in 
whom  is  vested  the  authority  to  determine 
whether  or  not  the  applicant  for  reinstate- 
ment has  satisfactorily  complied  with  the 
conditions  acts  arbitrarily,  or  considers  ele- 
ments not  properly  entering  into  a  consider- 
ation of  the  question  presented,  the  courts 
will  set  aside  a  decision  adverse  to  the  ap- 
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plicant.  Thus,  in  Van  Houten  v.  Pine,  38 
N.  J.  Eq.  72,  where  the  by-laws  of  a  mutual 
benefit  society  provided  that  a  delinquent 
should  be  reinstated  uj^on  "rendering  a  sat- 
isfactory excuse"  for  the  delinquency  and 
paying  the  sum  in  arrear,  it  was  held  that 
the  action  of  the  board  of  directors  in  re- 
fusing to  reinstate  a  delinquent  would  be 
set  aside  and  the  applicant  declared  rein- 
stated, the  excuse  given  having  been  consid- 
ered satisfactory  by  the  board,  but  the  de- 
linquent's physical  condition  having  been 
taken  into  account  adversely  to  him.  In  ar- 
riving at  this  conclusion  the  court  said  that 
"under  such  circumstances  as  this  case  pre- 
sents it  is  proper  for  the  court  to  determine 
the  question  whether  the  member  was  proper- 
ly excluded  or  not ;  to  decide  whether  the  ac- 
tion of  the  trustees  or  agents  to  whom  the 
management  of  the  afl'airs  of  the  associa- 
tion was  intrusted  was  lawful  or  not;  to 
judge  whether  the  member,  by  the  imputed 
misconduct  or  alleged  delinquency,  ought 
reasonably  to  be  held  to  have  forfeited  nis 
claim  to  the  advantages  which  the  society 
promised,  and  in  view  of  which  he  had,  up 
to  the  time  of  the  alleged  exclusion,  dis- 
charged his  duties  to  it."  And  in  Leonard 
V.  Prudential  Ins.  Co.  128  Wis.  348,  116  Am. 
St.  Rep.  50,  107  N.  W.  646,  which  involved 
a  similar  by-law  under  which  the  insurance 
company  had  refused  to  reinstate  an  ap- 
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$47.50,  and  the  same  was  returned.  On  No- 
vember 17th  Conway  presented  himself  to 
Dr.  Dewey  for  medical  examination,  and  the 
doctor's  certificate  was  mailed  to  the  com- 
pany. On  December  11th  Conway  was  in- 
formed by  the  company  that  his  applica- 
tion for  reinstatement  was.  rejected. 

The  question  now  submitted  is:  Did  Con- 
way have  such  a  legal  right  to  reinstatement 
as  can  be  enforced  against  the  denial  of  such 
right  by  the  company.  It  will  readily  be  ad- 
mitted, as  stated  in  Cooley's  Briefs  on  In- 
surance, at  page  2395,  that,  after  a  forfei- 
ture of  a  life  insurance  policy  because  of 
nonpayment  of  assessments,  ''the  right  to 
reinstatement  depends  on  the  provisions  of 
the  contract.  Since  the  right  is  not  absolute, 
the  insurer  may  impose  such  conditions  as  it 
sees  fit,  not  contrary  to  public  policy,  on 
which  reinstatement  may  be  had.  Saerwein 
V.  Jamour,  32  Misc.  701,  65  N.  Y.  Supp. 
601."  Upon  the  same  page  the  rule  is  also 
laid  down  that  compliance  with  the  condi- 
tions gives  the  delinquent  an  absolute  right 
to  reinstatement,  if  the  provisions  of  the 
contract  do  not  make  the  reinstatement  op- 
tional with  the  officers  of  the  company. 
The  provision  of  the  contract  in  this  in- 
stance is  found  in  the  articles  of  incorpora- 
tion, and  is  as  follows:  "Any  person,  hav- 
ing once  been  a  member  of  this  company, 
may  be  readmitted  in  the  discretion  of  the 
ofiicers  of  this  association,  upon  his  furnish- 


ing them  satisfactory  evidence  that  he  is  in 
good  health,  and  upon  his  paying  to  said 
association  all  assessments  due  and  other 
sums  of  money  which  he  would  have  been 
called  upon  to  pay  to  his  association  had 
he  continued  to  be  a  member  thereof."  Re- 
spondent contends,  which  was  also  the  the- 
ory upon  which  the  court  below  made  ita 
order  of  dismissal,  that  this  provision  de- 
stroys the  absolute  right  to  reinstatement, 
and  makes  such  reinstatement  optional  with 
the  ofiicers  of  the  company  in  providing  that 
readmission  shall  be  in  their  discretion, 
and  that  the  evidence  of  good  health  shall 
be  such  as  is  satisfactory  to  them,  and, 
that  having  so  acted,  such  discretion  is 
not  reviewable  in  the  courts;  while  appel- 
lants contend  that  the  word  "discretion"  la 
to  be  construed  in  the  sense  of  judicial  dis- 
cretion, and  may  be  reviewed  when  it  ap- 
pears to  have  been  arbitrarily  exercised,  as 
they  claim  here.  While  it  may  be  difficult 
to  give  a  satisfactory  definition  of  the  term 
"judicial  discretion,"  because  of  the  wide 
difference  of  the  authorities  as  to  its  nature, 
it  may  be  said  to  be  a  discretion  that  is 
sound  and  guided  by  the  fixed  principles  of 
law.  6  Enc.  PI.  &  Pr.  819.  But,  even  in 
cases  calling  for  the  exercise  of  such  dis- 
cretion, it  will  not  be  reviewed  except  for 
its  manifest  abuse.  Such  is,  we  believe,  the 
universal  rule.  Where,  however,  diacretion 
is  vested  in  a  nonjudicial  body,  such  as  trua- 


plicant,  not  because  of  any  insufficiency  or 
defect  in  the  certificate  furnished  by  him, 
but  upon  secret  information  obtained  by  de- 
fendants, the  court,  in  holding  that  the  re- 
jection of  the  application  must  be  set  aside, 
said  that  the  agreement  to  restore  the  poli- 
cy upon  specified  conditions  when  they  were 
satisfied  according  to  the  prescribed  pro- 
cedure, and  wanting  only  msurer's  judg- 
ment upon  the  record,  carried  with  it  by  nec- 
essary implication  the  obligation  to  act  rea- 
sonably and  with  fairness  to  the  assured; 
that  insurer  had  no  right  of  arbitrary  re- 
fusal, or  right  to  act  upon  information  se- 
cretly obtained  without  opportunity  for  as- 
sured to  meet  it;  that  the  company  was  en- 
titled to  be  satisfied  as  to  the  insur- 
ability of  the  applicant  before  restor- 
ing the  policy,  but  that  it  had  no 
right  by  proceeding  outside  of  anything 
contemplated  by  the  contract  to  court  dis- 
satisfaction. And  in  McNeil  v.  Southern  Tier 
Masonic  Relief  Asso.  40  App.  Div.  581,  68 
N.  Y.  Supp.  119,  under  similar  bj'-laws  and 
circumstances  as  to  satisfactory  excuse,  ex- 
cept that  the  applicant  for  reinstatement 
was  considered  too  old,  a  similar  conclusion 
was  reached.  So,  in  Dennis  v.  Massachu- 
setts Ben.  Asso.  120  N.  Y.  496,  9  L.R.A. 
189,  17  Am.  St.  Rep.  660,  24  N.  E.  843,  af- 
firming 47  Hun,  .338,  under  like  circum- 
stances it  was  held  that  what  constituted 
"valid  reasons'*  was  not  to  be  arbitrarily 
determined  by  ofiicers  of  a  benefit  associa- 
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tion,  but  that  their  determination  was  sub- 
ject to  review  in  the  courts.  And  see  Mies^ 
ell  V.  Globe  Mut.  L.  Ins.  Co.  76  N.  Y.  116, 
which  is  to  the  same  effect.  See  also  Lovick 
V.  Providence  Life  Asso.  110  N.  C.  93,  14  S. 
E.  506,  wherein  it  was  held  that  the  officers 
of  the  benefit  association  could  not  arbi- 
trarily and  unjustly  refuse  to  reinstate  the 
member. 

But  in  Harrington  v.  Keystone  Mut.  Ben. 
Asso.  190  Pa.  77,  42  Atl.  523,  where  the  by- 
law provided  that  "the  executive  committee 
shall  have  power  to  reinstate  a  delinquent 
member  at  any  time  within  a  year  upon  sat- 
isfactory evidence  of  good  health  and  upon 
payment  of  all  delinquent  premiums,"  it 
was  held  that  the  decision  of  the  committee 
was  final,  the  court  saying:  "Conceding,  for 
the  purpose  of  argument,  that  her  applica- 
tion was  in  time,  and  that  she  complied  or 
was  ready  and  willing  to  fully  comply  with 
all  the  terms  and  conditions  of  the  by-laws 
above  quoted,  it  does  not  follow  that  the 
committee  was  bound  to  reinstate  her  to 
membership  in  the  association.  While  the 
by-laws  empowered  them  to  grant  her  re- 
quest, they  were  not  bound  nor  could  they 
be  compelled  to  do  so.  It  neither  clothed 
her  with  any  legal  or  equitable  right,  nor 
did  it  impose  any  duty  or  obligation  on  the 
association  that  would  enable  her,  as  a  de- 
linquent member,  to  maintain  this  action." 

O.  J.  C. 
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tees  or  oDicers  of  a  corporation,  or  other 
public  fuActionaries,  its  exercise  does  not 
call  lor  the  application  of  any  fixed  rules 
or  principles  of  law,  and  its  meaning  cannot 
be  so  limited  nor  restricted,  since  to  do  so 
would  be  to  take  such  a  discretion  away 
from  the  body  upon  which  it  is  conferred 
and  bestow  it  upon  some  other  body,  and  so 
on  ad  infinitum,  so  long  as  the  right  of  ap- 
peal or  review  existed.  In  the  case  of 
Oneida  C  P.  Judges  v.  People,  18  Wend. 
79,  99,  Senator  Tracy,  in  his  opinion,  while 
not  clear  in  his  mind  as  to  the  proper  mean- 
ing of  a  discretion  that  is  governed  by  legal 
principles,  finds  no  difficulty  in  defining  a 
discretion  that  is  not  so  controlled,  and  says 
at  p.  99 :  "It  means,  when  applied  to  public 
functionaries,  a  power  or  right  conferred 
upon  them  by  law  of  acting  officially  in  cer- 
tain circumstances,  according  to  the  dictates 
of  their  own  judgment  and  conscience,  un- 
controlled by  the  judgment  or  conscience  of 
others."  A  like  construction  is  adopted  in 
Brown  t.  State,  109  Ala.  70,  83,  20  So.  103, 
108,  where,  in  reviewing  the  provisions  of 
the  statutes  of  Alabama  in  fixing  the  pun- 
ishment for  certain  crimes  by  providing 
such  punishment  shall  be  "at  the  discretion 
of  the  jury,"  the  court  says  at  p.  83:  "The 
words  of  the  statute,  'at  their  discretion,'  are 
peculiarly  significant  and  expressive  of  the 
freedom  in  the  exercise  of  judgment,  of  the 
liberty  of  action  and  decision,  intrusted,  and 
exclusively  intrusted,  to  the  jury.  The  dis- 
cretion they  are  to  exercise,  and  exercise  in 
obedience  to  their  own  consciences  only,  is 
the  choice  of  election  between  the  alternative 
punishments.  The  discretion  is  legal  in  the 
sense  that  it  is  derived  from  and  conferred 
by  law.  But  it  is  not  of  the  nature  of  ju- 
dicial discretion,  which  is  said  to  be  con- 
trolled by  fixed  legal  principles.  •  .  . 
It  must  have  been  foreseen  and  anticipated 
that  there  would  be  jurors  reluctant  to  in- 
flict capital  punishment,  •  .  .  that  there 
would  be  some  reluctant  to  convict  on  cir- 
cumstantial evidence,  and  that  not  infre- 
quently there  would  be  some  not  so  fully 
satisfied  as  others  that  the  evidence  of  guilt 
reached  the  standard  the  law  prescribes. 
These  are  considerations  which  will  infiu- 
enoe  the  jury  in  choosing  between  the  alter- 
native punishments, — a  choice  they  must 
make  according  to  the  dictates  of  their  own 
judgment  and  consciences,  and  which  cannot 
be  controlled  or  directed  by  the  judgments 
or  consciences  of  others." 

We  do  not  know  the  facts  operating  upon 
the  minds  of  the  officers  of  this  company, 
inducing  them  to  exercise  their  discretion 
against  the  reinstatement  of  this' applicant, 
nor  why  his  evidence  of  good  health  was  not 
satisfactory  to  them,  except  as  we  read  the 
record  and'  find  therein  facts  which  might 
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have  influenced  them  in  arriving  at  the  con- 
clusion they  did.  In  his  first  application 
for  membership  Conway  gave  his  age  as 
about  fifty  years,  and  in  response  to  an  in- 
quiry as  to  the  extent  of  his  use  of  ardent 
spirits,  wine,  or  malt  liquors,  answered, 
"One  glass  a  day."  In  his  application  for 
reinstatement  he  gave  the  date  of  his  birth 
as  March  22,  1842,  which  would  have  made 
his  age  fifty-two  years,  seven  months,  and 
nine  days  at  the  time  of  his  first  applica- 
tion. In  both  he  stated  that  his  father  and 
mother  both  died  from  unknown  causes  when 
he  was  a  child.  In  response  to  an  inquiry 
as  to  his  use  of  liquors  each  day,  he  an-' 
swered,  "Malt  liquors,  two  or  three  glasses  ^ 
wine,  none;  spirits,  two  or  three  drinks."  In 
his  first  application  the  medical  examiner 
rated  him  as  a  first-class  risk.  In  his  appli- 
cation for  reinstatement  he  was  rated  as  a 
first-class  risk,  "except  for  age  and  amount 
of  stimulante  taken."  Statements  as  to  age 
and  habit  as  to  use  of  liquors  are  statements 
material  to  the  risk,  and,  while  wo  do  not 
hold  as  a  matter  of  law  that  the  discrepan- 
cies here  noted  would  in  themselves  be  suffi- 
cient to  avoid  the  policy  of  to  prevent  rein- 
statement, if  such  question  was  purely  one 
of  law  and  properly  submitted  to  us  as  such, 
we  cannot  say  that  they  would  not  influence 
the  sound  judgment  and  good  conscience  of 
an  officer  of  an  insurance  company  in  whom 
discretion  is  vested  to  pass  upon  such  mat- 
ters. Neither  can  we  eliminate  from  this 
contract  the  fact  that  this  medical  examina- 
tion upon  application  for  reinstatement 
must  disclose  a  condition  of  good  health 
satisfactory,  not  to  the  applicant  nor  to  the 
physician  conducting  the  medical  examina- 
tion, but  to  the  officers  of  this  company  in 
whom,  by  his  contract,  the  applicant  had 
placed  the  judgment  and  discretion  to  decide, 
— a  decision  thev  must  arrive  at  "accord- 
ing  to  the  dictates  of  their  own  judgment 
and  consciences,  and  which  cannot  be  con- 
trolled or  directed  by  the  judgment  or  con- 
science of  others."  To  hold  otherwise  would 
be  to  destroy  that  element  of  individuality 
and  personal  judgment  which  must  enter  in- 
to any  decision,  and  to  substitute  for  the 
discretion  and  satisfaction  of  one  body  the 
discretion  and  satisfaction  of  other  bodies, 
strangers  to  the  contract  and  not  within  its 
contemplation,  and  making  the  contract 
read  in  effect  that  reinstatements  may  be 
had  upon  the  applicant  furnishing  evidence 
of  reasonably  good  health,  instead  of,  as  it 
does  read,  "in  the  discretion  of  the  officers 
of  this  association,  upon  his  furnishing  them 
satisfactory  evidence  that  he  is  in  good 
health." 

The  nearest  case  in  point  we  have  found 
is  Gravpson  v.  Cincinnati  Life  Asso.  6  Ohio 
C.  D.  327,  8  Ohio  C.  C.  171,  where  the  policy 
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was  forfeited  on  March  11th  for  failure  to 
pay  an  assessment  due  March  1st.  In  Sep- 
tember following  the  insured  offered  to  pay 
all  arrearages,  and  asked  for  reinstatement. 
The  rules  of  the  association  provided  for 
medical  examiners  whose  duty  it  was  to 
make  all  examinations,  and  who  might  ac- 
cept or  reject  applications.  The  association 
having  declared  its  willingness  to  reinstate 
the  applicant  upon  his  furnishing  a  satisfac- 
tory medical  examination,  he  submitted  to 
such  examination,  and,  as  a  result  thereof, 
was  rejected;  the  only  reason  given  by  the 
medical  examiner  being  that  the  applicant's 
■pulse  was  between  76  and  100.  The  court, 
in  touching  upon  this  feature  of  the  case, 
says:  '*This  brings  us  to  the  only  remain- 
ing question  in  the  case,  and  that  is,  as  to 
the  medical  examination, — ^was  it  satis- 
factory? In  the  first  place,  to  whom  was  it 
to  be  satisfactory?  The  constitution  and  by- 
laws provided  that  as  to  all  applications  it 
should  be  within  the  discretion  of  the  medi- 
cal director  to  accept  or  decline  any  ap- 
plication; but,  as  to  forfeiture,  it  provided 
that  by  'furnishing  a  new  and  satisfactory 
application  and 'medical  examination'  one 
might  be  restored,  saying  nothing  as  to 
whom  this  examination  should  be  satisfac- 
tory. We  are  of  the  opinion,  however,  that 
this  examination  must  be  satisfactory  to 
tlie  medical  director.  It  certainly  could  not 
have  been  intended  that  the  examination 
should  only  be  satisfactory  to  the  applicant, 
or  to  anyone  whom  he  might  select  to  make 
the  examination.  Why  should  the  defend- 
ant require  the  performance  of  these  con- 
ditions if  they  were  not  to  be  satisfactory 
to  the  defendant!"  This  case  was  affirmed 
without  opinion  by  the  supreme  court  of 
Ohio  in  66  Ohio  St.  726,  49  N.  E.  1110. 

We  will  discuss  one  other  feature,  and 
that  is  appellants'  contention  that  the  com- 
pany waived  its  right  to  reject  the  applica- 
tion in  accepting  dues  and  assessments  from 
him  on  a  prior  occasion,  after  the  time  fixed 
for  their  payment,  and  also  in  writing  him 
that  his  right  to  reinstatement  was  condi- 
tioned upon  his  "furnishing  satisfactory  evi- 
dence of  present  good  health."  What  we 
have  said  disposes  of  the  latter  contention, 
such  satisfactory  evidence  of  good  health 
meaning  satisfactory  to  the  company,  and 
giving  it  the  right  of  rejection  if,  in  the 
exercise  of  the  discretion  vested  in  it,  such 
evidence  was  not  satisfactory.  In  support 
of  the  first  feature  of  this  contention,  ap- 
pellant testified  that  he  knew  the  time  for 
payment  had  passed,  but  thought  he  would 
be  reinstated  by  showing  he  was  in  good 
health,  "because  it  happened  once  before.  I 
was  behind  once  before  in  my  delinquency, 
and  had  no  trouble  at  all."  This  would  not 
be  sufficient  to  estop  the  company  from  now 
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insisting  upon  the  provisions  of  the  con- 
tract. A  party  to  a  contract  who  does  not 
take  inamediate  steps  to  forfeit  it  because 
of  a  default  in  payment  does  not  thereby 
lose  his  right  to  insist  upon  a  forfeiture  for 
subsequent  nonpayments.  Cash  v.  Meisen- 
heimer,  63  Wash.  676,  102  Pac.  429;  Gar- 
vey  v.  Barkley,  66  Wash.  24,  104  Pac.  1108; 
Walker  v.  McMurchie,  61  Wash.  489,  112 
Pac.  600.  This  same  contention  was  raised 
in  Graveson  v.  Cincinnati  Life  Asso.  supra, 
and  it  was  there  held  that  such  a  payment, 
being  accepted  by  the  secretary  of  the  com- 
pany (to  whom  the  payments  were  also 
made  in  the  case  at  bar),  would  not  con- 
stitute a  binding  waiver;  it  not  appearing 
that  it  was  done  with  the  knowledge  and 
approval  of  the  officers  of  the  company  in 
whom  the  power  of  forfeiture  existed.  Such 
is  the  case  here.  The  secretary  not  having 
the  right  to  forfeit,  his  unknown  and  unap- 
proved act  could  not  bind  the  company 
where  the  act  of  the  company  complained 
of  is  based,  not  alone  on  the  failure  to  pay 
the  assessment  when  due,  but  upon  the  fail- 
ure to  pass  a  satisfactory  medical  examina- 
tion upon  the  application  for  reinstatement. 
For  these  reasons,  we  are  of  the  opinion 
that  the  judgment  of  dismissal  was  rightly 
entered,  and  the  same  is  affirmed. 

Chadwlck  and  Crow,  JJ.,  concur. 
Dunbar,  Ch.  J.,  and  Rndkln,  J.,  dissen.. 
Petition  for  rehearing  denied. 
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L.  P.  SCOTT  et  al. 
v. 

DIXIE  FIRE  INSURANCE  COMPANY, 

PlflF.  in  Err. 

(—  W.  Va.  — ,  74  S.  E.  669.) 

Party  —  insurance  —  partnership  prop- 
erty —  administrator. 
1.  A  partnership  is  composed  of  several 

members.    One  dies,  but  the  partnership  is 

Headnotes  by  Brannon,  J. 

Jf^ote,  —>  Ifiaurance,  <n  name  of  partner' 
shipt  of  property  the  legal  title  of 
which  is  in  the  name  of  individuals. 

The  decision  in  Scott  v.  Dixie  F.  Ins. 
Co.  to  the  effect  that  the  fact  that  the  title 
to  property  insured  in  the  partnership 
name  stood  in  the  names  of  the  individual 
members  of  the  firm  at  the  time  it  was 
insured  did  not  constitute  a  breach  of  a 
condition  providing  for  a  forfeiture  "if  the 
interests  of  the  assured  in  property  be  not 
truly   stated.     •    •    •    or   if   the    interests 
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not  cloeed,  and  the  share  or  assets  of  the 
decedent  is  not  withdrawn,  but  the  firm 
business  goes  on  in  the  firm  name  as  before, 
his  administrator  acting  as  a  copartner. 
In  this  state  of  things,  a  fire  insurance  poli- 
cy,' after  such  death  of  a  member,  is  issued 
in  the  name  of  the  firm,  insuring  a  house 
belonging  to  it,  though  the  legal  title  is  in 
the  members  as  individuals.  The  adminis- 
trator may  join  the  other  members,  in  a 
suit  in  the  names  of  all,  as  partners,  on  the 
policy,  to  recover  the  loss  from  destruction 
of  the  house  by  fire.  It  is  no  misjoinder  of 
plaintifi^s. 


Insurance  —  partnership  property  — 
death  of  partner  —  interest. 
2.  A  lot  of  land  is  conveyed  to  a  number 
of  persons  in  their  individual  names,  but 
with  intention  to  be  used  in  the  business  of 
a  partnership,  and  by  them  put  into  the 
partnership  business  and  used  in  it;  the 
firm  in  possession  of  and  using  the  lot  and 
house  on  it  in  its  business.  One  of  the 
partners  died;  his  share  of  the  naked  legal 
title  being  in  his  heirs.  After  his  death, 
the  house  is  insured  against  loss  by  fire  in 
the  name  of  the  firm.  There  is  here  no  vio- 
lation of  a  clause  in  the  policy  that  "if  the 


of  the  assured  be  other  than  the  uncondi- 
tional and  sole  ownership,"  seems  sound,  as 
does  the  further  decision  that  the  partner- 
ship had  an  insurable  interest  in  such 
property. 

A  search  has  disclosed  little  authority 
dealing  with  like  questions. 

In  Missouri  Sav.  Asso.  v.  German-Ameri- 
can Ins.  Co.  73  Mo.  App.  158,  it  was  held 
that  a  stipulation  of  a  policy  providing 
that  it  should  be  void  if  the  interest  of  the 
insured  wjas  other  than  the  unconditional 
and  sole  ownership,  or  if  the  subject  of  the 
insurance  was  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple,  was  not 
violated  where  the  insured  property  before 
the  formation  of  the  partnership  belonged 
to  one  member  of  the  firm,  and  after  the  for- 
mation of  the  firm  and  before  the  issuance 
of  the  policy  he  executed  a  deed  of  the  prop- 
erty to  the  partnership  in  its  company 
name.  The  court  said:  "Whatever  may  be 
said  as  to  the  capacity  of  the  lodge  com- 
pany to  take  a  conveyance  of  the  legal  title 
to  the  property,  it  is  nevertheless  clear  that 
the  parties  who  were  doing  business  under 
that  name  were  the  absolute,  equitable  own- 
ers of  the  property,  and  held  the  same  free 
of  all  conditions  or  claims  of  other  parties. 
And  it  has  been  repeatedly  held  that  such 
ownership  is  sufficient  to  answer  the  de- 
mands of  a  policy  such  as  we  have  here." 

In  American  Cent.  Ins.  Co.  v.  Heath,  29 
Tex.  Civ.  App.  446,  69  S.  W.  235,  it  was 
held  that  the  mere  fact  that  property  be- 
longing to  a  person  was  insured  in  the  firm 
name  under  which  he  carried  on  business 
did  not  avoid  the  policv,  and  the  fact  that 
the  other  member  of  the  firm  was  a  clerk 
in  the  store  was  held  not  to  affect  tlie  case. 
The  court  said:  "The  property  did  in 
reality  belong  to  a  firm  called  Heath  & 
Blackwell,  was  insured  in  the  name  of  the 
firm,  and  there  was  no  evidence  of  any 
misrepresentation  as  to  the  ownership  of  the 
property.  As  said  by  this  court  in  the 
case  of  -Bonnet  v.  Merchants*  Ins.  Co.  — 
Tex.  Civ.  App.  — ,  42  S.  W.  316:  'There  is 
no  statute  of  this  state  that  prohibits  the 
use  of  firm  names  which  fail  to  indicate  the 
members  of  the  partnership,  and  appellant 
had  the  right  to  do  business  for  himself  un- 
der a  firm  name,  if  he  so  desired,  and  the 
right  to  insure  his  property  in  that  firm 
name.  His  representation  that  the  proper- 
ty belonged  to  Bonnet  Brothers  was  cor- 
rect, at  the  same  time  that  he  owned  the 
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entire  interest  in  the  goods.'  This  principle 
would  not  be  altered  by  the  fact  that  Black- 
well  was  clerking  in  the  store.  Heath  did 
not  make  any  representation  as  to  who 
composed  the  firm  of  Heath  &  Blackwell, 
and  his  silence  on  that  point  did  not  mislead 
appellant.  If  it  was  solicitous  as  te  who 
composed  the  firm,  it  should  have  interro- 
gated Heath,  and  if  he  had  then  made  state- 
ments contrary  to  the  facts,  appellant 
might  have  some  basis  for  its  contention. 
The  allegation  in  the  petition  that  the  firm 
was  composed  of  E.  N.  Heath  and  N.  Black- 
well  was  not  evidence  of  misrepresentetion, 
and  the  only  question  the  pleading  would 
present  would  be  one  of  variance  between 
pleading  and  proof,  and  that  would  not  be 
tenable." 

In  Bonnet  v.  Merchante'  Ins.  Co.  supra, 
referred  to  by  the  court  in  the  preceding 
case,  it  was  held  that  where  one  partner 
withdrew  from  a  firm  and  the  other  contin- 
ued business  alone  under  the  firm  name,  a 
provision  of  a  policy  that  it  should  become 
void  if  the  insured  concealed  or  misrepre- 
sented any  material  fact,  or  if  his  interest 
was  not  fully  stated,  was  not  violated,  al* 
though  the  policy  was  taken  out  by  the 
insured  in  the  firm  name.  To  the  same  ef- 
fect are  Delaware  Ins.  Co.  v.  Bonnet,  20 
Tex.  Civ.  App.  107,  48  S.  W.  1104;  and 
Merchants'  Ins.  Co.  v.  Bonnet,  —  Tex.  Civ. 
App.  — ,  48  S.  W.  1110. 

In  Phoenix  Ins.  Co.  v.  Hamilten,  14  Wall. 
504,  20  L.  ed.  729,  a  policy  issued  in  the 
name  of  a  nominal  partnership  covering 
goods  held  by  the  nominal  partner  on  com- 
mission, the  legal  title  to  which  was  in  third 
parties,  was  sustained.  The  points,  con- 
sidered, however,  were  as  to  whether  in- 
surance could  be  effected  in  the  name  of  a 
nominal  partnership,  and  as  to  whether  the 
omission  to  notify  the  insurer  of  the  disso- 
lution of  the  partnership  avoided  the  poli- 
cy. 

It  has  been  held,  however,  that  a  part- 
nership has  no  insurable  interest  in  the 
household  ornamental  and  kitchen  furni- 
ture of  one  of  the  partners  and  his  wife, 
or  in  their  wearing  apparel.  Georgia  Home 
Ins.  Co.  V.  Hall,  94  Ga.  630,  21  S.  E.  828. 

For  a  note  on  formation  of  partnership 
or  change  in  personnel  of  firm  as  affe^ing 
a  change  of  title  or  ownership,  stipulated 
against  in  insurance  policies,  see  American 
Steam  Laundry  Co.  v.  Hamburg  Bremen  P. 
Ins.  Co.  21  L.R.A.(N.S.)  442.        J.  T.  W. 
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interests  of  the  assured  in  the  property  be 
not  truly  stated  herein,  ...  or  if  the 
interests  of  the  assured  be  other  than  un- 
conditional and  sole  ownership/'  the  policy 
shall  be  void.  And  the  firm  has  an  insur- 
able interest. 

Same  ~  insurable  interest. 

3.  Real  estate  acquired  for  a  partnership 
with  partnership  means,  and  used  in  its 
business,  gives  the  partnership  an  "insur- 
able interest"  to  warrant  a  policy  insuring 
it  against  loss  by  fire. 

Same  —  equitable  title. 

4.  An  equitable  title  to  real  estate  gives 
an  insurable  interest  to  warrant  a  policy  in 
the  name  of  its  owner,  insuring  it  against 
loss  by  tire. 

Same  —  denial  of  liability  —  waiver. 

5.  Denial  by  an  insurance  company  of 
liability  on  other  grounds,  within  the  time 
allowed  for  furnishing  preliminary  proofs 
of  loss,  is,  in  law^  a  waiver  of  the  conditions 
of  the  policy  requiring  such  proof. 

(March  19,  1912.) 

ERROR  to  the  Circuit  Court  for  Fayette 
County  to  review  a  judgment  in  plain- 
tiffs' favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  fire 
insurance  policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Payne  A  Hanillton  for  plaintiff 
in  error. 

Messrs.  Dillon  A  Nuckolls,  for  defend- 
ants in  error: 

There  was  no  misjoinder  of  plaintiffs. 

4  Cooley,  Briefs  on  Insurance,  3708;  Cros- 
well,  Exrs.  &  Admrs.  454;  Clarkson  v. 
Booth,  17  Gratt.  490;  Sheppard  v.  Pea- 
body  Ins.  Co.  21  W.  Va.  368;  Hogg,  Plead- 
ing &  Forms,  §  29;  Harvey  v.  Skipwith,  16 
Gratt.  393;  Goshorn  v.  County  Ct.  42  W. 
Va.  738,  26  S.  E.  452;  3  Lomax,  Dig.  371,  3 
Rob.  New  Pr.  918. 

The  partnership  had  insurable  interests. 

^ogg,  Pleading  &  Forms,  §  29 ;  Sheppard 
V.  Peabody  Ins.  Co.  21  W.  Va.  368;  16  Am. 
&.  Eng.  Enc.  Law,  p.  845;  1  Cooley,  Briefs 
on  Insurance,  p.  135;  Security  Ins.  Co.  v. 
Kuhn,  108  111.  App.  1;  Clarke  v.  Firemen's 
Ins.  Co.  18  La.  431;  Herkimer  v.  Rice,  27 
N.  Y.  163;  Voison  v.  Commercial  Mut.  Ins. 
Co.  62  Hun,  4,  16  N.  Y.  Supp.  410;  Cowan 
V.  Iowa  State  Ins.  Co.  40  Iowa,  651,  20 
Am.  Rep.  583;  Manhattan  Ins.  Co.  v.  Web- 
ster, 59  Pa.  227,  98  Am.  Dec.  332;  Georgia 
Home  Ins.  Co.  v.  Hall,  94  Ga.  630,  21  S. 
E.  828;  Castner  v.  Farmers*  Mut.  F.  Ins. 
Co.  46  Mich.  15,  8  N.  W.  554;  Hoffman  v. 
Aetna  F.  Ins.  Co.  32  N.  Y.  407,  88  Am. 
Dec.  337;  Blackwell  v.  Miami  Valley  Ins. 
Co.  10  Ohio  Dec.  Reprint,  159;  Phoenix  Ins. 
Co.  V.  Hamilton,  14  Wall.  504,  20  L.  ed. 
729;  Riggs  v.  Commercial  Mut.  Ins.  Co. 
19  Jones  &  S.  468;  Blake  Opera  House  Co. 
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V.  Home  Ins.  Co.  73  Wis.  667,  41  N.  W. 
968. 

The  provision  that  satisfactory  proof  of 
the  loss  should  be  furnished  within  sixty 
days  was  waived  by  the  defendant. 

Sheppard  v.  Peabody  Ins.  Co.  21  W.  Va. 
368;  Norwich  &  N.  Y.  Transp.  Co.  v.  West- 
ern Massachusetts  Ins.  Co.  34  Conn.  501; 
Deitz  y.  Providence  Washington  Ins.  Co. 
33  W.  Va.  626,  26  Am.  St.  Rep.  008,  11  S. 
E.  50. 

No  representation  was  made  by  the  in- 
sured that  "Scott  k  Calloway''  were  the  un- 
conditional owners.  In  fact,  no  represen- 
tation was  made  of  the  ownership  of  the 
property  in  any  character  whatever,  and 
no  representation  being  made,  the  true  con- 
dition being  known  by  the  agent,  this  pro- 
vision was  also  unquestionably  waived. 

Deitz  V.  Providence  Washington  Ins.  Co. 
33  W.  Va.  526,  25  Am.  St.  Rep.  908,  11  S. 
E.  50;  Wood,  Ins.  §  409;  Sheppard  v.  Pea- 
body Ins.  Co.  21  W.  Va.  368;  Union  Mut.  L. 
Ins.  Co.  V.  Wilkinson,  13  Wall.  236,  20  L. 
ed.  623;  Wolpert  v.  Northern  Assur.  Co.  44 
W.  Va.  734,  29  S.  E.  1024;  Manhattan  F. 
Ins.  Co.  V.  Weill,  28  Gratt.  389,  26  Am. 
Rep.  364 ;  Morotbck  Ins.  Co.  v.  Robefer  Bros. 
92  Va.  747,  53  Am.  St.  Rep.  846,  24  S.  E. 
393. 

Brannon,  J.,  delivered  the  opinion  of  the 
court: 

Dixie  Fire  Insurance  Company  issued  an 
insurance  policy  to  Scott  &  Calloway,  in- 
suring a  house.  The  house  being  destroyed 
by  fire,  an  action  was  brought  against  that 
company  in  the  names,  as  plaintiffs,  of  L. 
P.  Scott,  J.  P.  Calloway,  A.  B.  Ellis,  S.  S. 
Boyd,  Shedrick  Hughes,  in  his  own  right 
and  as  administrator  of  Randolph  Hughes, 
deceased,  as  partners  in  the  name  of  Scott 
&  Calloway,  and  a  judgment  having  been 
rendered  on  a  verdict  for  the  plaintiffs  for 
$1,050,  the  company  obtained  a  writ  of 
error. 

As  one  point  of  error,  it  is  claimed  that 
there  could  be  no  recovery  because  of  a  mis- 
joinder of  plaintiffs.  Here  it  is  said  that 
the  administrator  connot  join  with  the  other 
parties,  and  there  could  be  no  joint  recov- 
ery. The  facts  are  that  the  property  was 
conveyed  by  one  Smith  to  Scott,  Calloway, 
and  a  number  of  others  as  individuals,  the 
deed  not  indicating  any  partnership,  but 
intended  for  such  use.  On  its  conveyance, 
the  grantees  formed  a  partnership,  under 
the  name  of  Thompson  &  Scott,  to  carry  on 
the  liquor  business,  using  the  house  in  such 
business,  and  treating  the  house  as  partner- 
ship property.  By  subsequent  conveyance, 
the  house  came  to-be  owned  in  the  name  of 
Scott,  Calloway,  Boyd.  Ellis,  Shedrick 
'  Hughes,    and    heirs    of    Randolph   HughtB. 
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Such  was  the  title  when  the  policy  of  in- 
surance issued.  The  partnership  name  was 
changed  from  Thompson  &  Scott  to  Scott  & 
Calloway.  The  house  was  occupied  and  used 
in  the  partnership  business  of  Scott  &  Cal- 
loway when  the  policy  issued  to  them  in 
that  name.  The  property  was,  so  far  as 
l^al  title  is  concerned,  in  the  name,  as  in- 
dividuals of  plaintiffs  Scott,  Calloway,  Ellis, 
Boyd,  Shedrick  Hughes,  and  heirs  of  Ran- 
dolph Hughes.  Before  the  policy  issued, 
Randolph  Hughes  had  died,  and  Shedrick 
Hughes,  as  his  administrator,  still  partici- 
pated in  the  business;  and  it  was  carried 
on  with  him  as  a  partner,  individually  and 
as  administrator. 

Realty  purchased  with  partnership  assets 
for  partnership  purposes,  though  deeded  to 
individuals,  is  partnership  property,  and  is 
personal  property  as  to  creditors  and  be- 
tween partners.  .  Davis  v.  Christian,  15 
Gratt.  11;  Brooke  v.  Washington,  8  Gratt. 
248,  66  Am.  Dec.  142;  Pierce  v.  Trigg,  10 
Leigh,  406.  As  held  in  Miller  v.  Ferguson, 
107  Va.  251,  122  Am.  St.  Rep.  840,  57  S.  £. 
649,  13  Ann.  Cas.  138,  it  is  to  every  intent 
considered  personal  property  not  only  as 
between  the  partners  and  their  creditors, 
but  also  between  the  survivors  and  the  rep- 
resentatives of  the  deceased. 

It  is  so  far  personalty  that  a  widow  of 
a  partner  cannot  have  dower  in  the  realty 
itself.  Parrish  v.  Parrish,  88  Va.  529,  14  S. 
E.  325.  I  admit  this  is  the  rule  in  the 
court  of  equity,  not  law,  and  I  do  not  say 
that  such  consideration  alone  would  call  for 
recovery;  but  I  introduce  that  view  to  say 
that»  though  not  technically  at  law  the 
property  of  the  firm,  yet  in  equity  it  is, 
and  that  furnished  right  to  the  firm  to  take 
insurance  in  its  name.  In  equity,  partner- 
ship property,  and  in  actual  possession  of 
the  firm;  the  individuals  holding  title  only 
for  the  firm,  as  a  dry  trustee  holds  for  a 
cestui  que  trust  in  possession.  The  com- 
pany chose  to  issue  the  policy  thus;  and  it 
cannot  raise  this  question,  which  at  best  is 
one  between  the  other  parties. 

We  cannot  say  the  title  was  misrepre- 
sented, as  the  firm  was  substantial  owner. 
It  had  substantial  interest  to  be  injured  by 
the  burning  of  the  house.  ''Whoever  may 
fairly  be  said  to  have  a  reasonable  expecta- 
tion of  deriving  pecuniary  advantage  from 
the  preservation  of  the  subject  of  insur- 
ance, whether  that  advantage  inures  to  him 
personally  or  as  representative  of  rights  of 
others,  has  insurable  interest."  Hogg, 
Pleading  &  Forms,  §  29.  If  this  firm  had 
care  and  custody  of  the  property  for  those 
holding  legal  title,  though  not  expressed  in 
the  policy,  it  has  an  insurable  interest.  "In 
general,  to  give  a  party  an  insurable  inter- 
est, ...  it  is  not  necessary  that  he  have 
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any  actual  right  of  property,  either  legal  or 
equitable,  in  the  subject  insured;  but  it  is 
sufficient  if  he,  or  those  whom  he  represents, 
will  suffer  any  sort  of  loss  from  its  destruc- 
tion." Sheppard  v.  Peabody  Ins.  Co.  21  W. 
Va.  368.  There  it  was  held  that  an  admin- 
istrator has  an  insurable  interest  in  realty, 
if  the  personalty  is  not  sufficient  to  pay 
debts.  If  we  regard  this  firm  as  owner,  of 
course,  it  has  an  interest;  but  say  that  the 
title  is  in  the  individuals.  Then  those  in- 
dividuals are  trustees,  holding  for  the  firm; 
then  the  full  equity  is  in  the  firm,  and  it  is 
well  settled  that  the  owner  of  the  equitable 
title  may  insure  in  his  name.  Cooley's 
Briefs  on  Insurance,  vol.  1,  150,  citing 
Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  25, 
7  L.  ed.  335,  and  many  other  cases.  This 
consideration  clearly  justifies  insurance  and 
recovery  in  the  name  of  the  firm.  More- 
over, it  is  seen  in  Cooley's  Briefs  on  Insur- 
ance (vol.  1,  151),  that  "possession,  though 
without  title,  is  sufficient  to  give  the  posses- 
sor an  insurable  interest.  And  where  the 
possession  is  coupled  with  a  beneficial  use, 
the  possessor  has  an  insurable  interest." 
"The  interest  one  must  have  in  the  property 
insured,  in  order  to  give  him  an  insurable 
interest,  need  be  only  slight  and  contin- 
gent." 1  Cooley,  Briefs  on  Insurance,  149. 
I  stop  to  ask.  How  can  the  insurance  com- 
pany raise  a  question  on  this  ground?  If 
the  firm  had  to  account  to  the  holder  of  the 
legal  title,  payment  by  it  to  the  firm  would 
be  good.  But  it  is  owner.  Its  members 
own. 

I  have  been  considering  the  case  as  if  the 
policy  issued  in  Randolph  Hughes'  life. 
This  being  a  money  demand,  the  administra- 
tor could  unite  with  the  others  in  suit.  In 
Clarkson  v.  Booth,  17  Gratt.  490,  it  is  held 
that,  where  one  of  several  tenants  in  com- 
mon owned  a  slave  and  one  died,  his  ad- 
ministrator must  join  in  an  action  to  re- 
cover the  slave.  The  policy  issued  after  his 
death.  His  administrator,  as  a  matter  of 
fact,  continued  his  assets  in  the  business; 
and  while  he  was  a  partner  the  insurance 
was  taken  out.  Here  is  a  contract  with 
the  firm,  the  administrator  a  member, — a 
contract  with  him.  A  mere  money  demand 
comes  from  it.  He,  as  administrator,  has 
an  interest.  Under  those  facts,  it  is  much 
plainer  that*  the  administrator  could  join. 
Legal  title  to  the  money  was  in  him  jointly 
with  others.  Again,  if  the  administrator  is 
not  a  proper  party,  as  the  right  would  be  in 
the  survivors,  would  not  his  presence  be 
treated  as  8urplusap;e?  Goshorn  v.  County 
Ct.  42  W.  Va.  735,  26  S.  E.  452.  So  I  con- 
clude there  was  no  misjoinder. 

I  opine  that  the  defense  most  relied  upon 
is  a  falsity  under  that  clause  of  the  policy 
saying  that,  "if  the  interest  of  the  insured 
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in  the  property  be  not  truthfully  stated 
herein,  .  .  .  or  if  the  interests  of  the 
insured  be  other  than  unconditional  and  sole 
ownership,"  the  policy  should  be  void.  What 
is  said  above  will  largely  apply  under 
this  head  to  show  that  the  firm  had  insur- 
able interests,  equitable  title, — ^was  real 
owner  in  possession.  This  clause  "is  held  to 
refer  to  character  and  quality  of  title, — ^to 
the  actual  and  substantial  ownership, — 
rather  than  the  strictly  legal  title;  in  oth- 
er words,  the  insured  interest  must  be  such 
that  he  would  sustain  the  whole  loss  if  the 
property  is  destroyed."  Who  but  the  firm 
would  in  this  case?  "If  the  insured  has  an 
equitable  title,  it  is  a  sufficient  compliance 
with  the  condition  requiring  sale  and  un- 
conditional ownership  in  the  insured."  2 
Cooley,  Briefs  on  Insurance,  1367.  One  in 
possession  under  oral  contract  of  sale  surely 
could  insure,  though  he  has  no  title  or  color 
of  legal  title.  I  have  above  shown  that  the 
firm  was  full  equitable  owner.  Moreover, 
the  agent  who  took  the  policy  knew  the 
state  of  .title.  No  false  statement  as  to 
title  was  made.  There  were  no  questions 
asked,  no  statement  made;  and,  if  the  in- 
sured had  stated  that  right  to  the  property 
was  in  the  firm,  it  would  have  been  true, 
under  the  law  of  insurance,  for  reasons 
above  given. 

The  policy  contains  a  clause  that  loss 
should  not  be  payable  until  sixty  days  after 
notice  and  proof  of  loss.  No  proof  of  loss 
was  made;  but  it  was  waived.  Soon  after 
the  loss,  an  adjuster  examined  the  place  of 
the  fire,  took  measurements,  and  obtained 
full  information.  No  objection  made  as  to 
fact  or  extent  of  loss.  The  adjuster  made 
objection  only  on  the  ground  that  plaintiffs 
were  not  sole  owners,  and  admitted  that  the 
loss  was  greater  than  the  amount  of  the 
insurance.  He  referred  the  matter  to  the 
general  agent,  who  wrote,  stating  that  the 
company  resisted  payment  because  the  true 
ownership  had  not  been  stated  in  the  policy. 
This  was  within  sixty  days.  He  did  not  de- 
mand proof  of  loss,  or  allege  that  as  a 
ground  of  nonpayment.  This  was  a  waiver 
of  that  defense.  Medley  v.  German  Alli- 
ance Ins.  Co.  65  W.  Va.  342,  47  S.  E.  101, 
2  Ann.  Cas.  99 ;  Morris  v.  Dutchess  Ins.  Co. 
67  W.  Va.  368,  68  S.  E.  22.  If  a  company 
refuse  to  pay  upon  independent  ground  be- 
fore proof  of  loss  is  made,  and  before  the 
time  within  which  proof  is  to  be  made,  such 
denial  is  a  waiver  of  proof.  After  such 
denial  of  liability,  suit  could  be  brought  at 
once;  but  was  not  brought  before  five 
months  after  the  fire.  We  see  no  just  de- 
fense to  the  insurance  claim, — no  reason 
why  the  company  should  not  make  its  policy 
good. 

Judgment  affinped. 
40  L.R.A.(N.S.) 
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AMERICAN  NATIONAL  BANK  OF  BLUE- 
FIELD,  PlflF.  in  Err^ 
v. 

HAROLD  A.  RITZ. 

'(—  W.  Va.  — ,  74  S.  E.  679.) 

Corporation  —  knowledge  of  agent  ^ 
notice  —  personal  transactions. 
Knowledge  by  one  of  the  officials  of  a 
bank,  acquired  in  a  capacity  o^her  than  as 
its  representative,  relating  to  infirmity  in 
commercial  paper  offered  for  discount,  is 
not  notice  to  the  bank,  when  that  official  is 
also  an  officer  of  the  corporation  seeking  the 
discount,  and  has  an  interest  in  the  trans- 
action so  adverse  to  the  bank  that  the  rea- 
sonable presumption  is  that  he  would  not 
communicate  the  knowledge  to  it. 

(February  27,  1912.) 

fl»  RROR  to  the  Circuit  Court  for  Mercer 
J  County  to  review  a  judgment  in  defend- 
ant's  favor  in  an  action  brought  to  recover 
the  amount  of  two  certain  negotiable  notes 
indorsed  by  defendant.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sanders  A  Crockett,  for  plain- 
tiff  in  error: 

Notice  to  William  E.  Fowler  of  the  al- 
leged agreement,  if  such  was  made,  was  not 
notice  to  the  bank,  because  he  was  not  au- 
thorized to  act  for  the  bank,  and,  even  if 
he  had  authority  to  act  for  the  bank  in 
the  particular  transaction,  he  was  not  act- 
ing for  the  plaintiff  bank  alone,  but  in  a 
dual  capacity. 

Curtis  v.  Crawford  County  Bank,  110 
Fed.  830;  4  Thomp.  Corp.  §§  6204,  6206- 
5208,  et  seq.;  Innerarity  y.  Merchants'  Nat. 
Bank,  139  Mass.  332,  52  Am.  Rep.  710, 
1  N.  E.  282;  Re  Marseilles  Extension  R.  Co. 
L.  R.  7  Ch.  161,  41  L.  J.  Ch.  N.  S.  346,  26 
L.  T.  N.  S.  858,  20  Week.  Rep.  264;  Re 
Contract  Corporation,  L.  R.  8  Eq.  14,  20 
L.  T.  N.  S.  964;  Levy  &  C.  Mule  Co.  t. 
Kauffman,  62  C.  C.  A.  126,  114  Fed.  170; 
First  Nat.  Bank  ▼.  Tompkins,  6  C.  C.  A. 
237,  13  U.  S.  App.  300,  67  Fed.  20;  Ameri- 
can Surety  Co.  v.  Pauly,  170  U.  S.  136,  42 
L.  ed.  978,  18  Sup.  Ct.  Rep.  652;  Victor 
Gold  &  S.  Min.  Co.  v.  National  Bank,  16 

Headnote  by  Robinson,  J. 

Note.*-  For  imputation  of  knowledge  of 
bank  officers  to  bank,  where  officers  are  per- 
sonally interested,  see  note  to  Lilly  v.  Ham- 
ilton Bank,  29  L.R.A.(N.S.)  558.  And  as 
to  the  effect  of  the  fact  that  the  interested 
officers  was  the  sole  representative  of  the 
bank  in  the  transaction,  see  note  to  Brook- 
house  V.  Union  Pub.  House,  2  L.Rji.(N.S.) 
993. 


191& 


AMERICAN  NAT.  BANK  v.  RITZ. 


157 


Utah,  391,  40  Pac.  826;  Corcoran  v.  Snow 
Cattle  Co.  151  Mass.  74,  23  N.  £.  727; 
Hatch  T.  Ferguson,  14  C.  C.  A.  41,  29  U.  S. 
App.  547,  66  Fed.  668;  Graham  y.  Orange 
County  Nat.  Bank,  59  N.  J.  L.  225,  35  Atl. 
1053;  Farmers'  k  C.  Bank  y.  Payne,  25 
Conn.  444,  68  Am.  Dec.  362;  Commercial 
Bank  t.  Cunningham,  24  Pick.  270,  35  Am. 
Dec  322;  Bank  of  Pittsburgh  y.  Whitehead, 
10  Watts,  397,  36  Am.  Dec.  186;  Mechanic's 
Bank  ▼.  Schaumburg,  38  Mo.  228;  Congar 
▼.  Chicago  &  N.  W.  R.  Co.  24  Wis.  157,  1 
Am.  Rep.  164;  Bank  of  Virginia  y.  Craig, 
6  Leigh,  399;  United  States  Ins.  Co.  y. 
Shriyer,  3  Md.  Ch.  381;  Winchester  y.  Bal- 
timore &  S.  R.  Co.  4  Md.  231;  Miller  y. 
Ulinois  C.  R.  Co.  24  Barb.  312;  Wickersham 
y.  Chicago  Zinc  Co.  18  Kan.  481,  26  Am. 
Rep.  784,  5  Mor.  Min.  Rep.  536;  Barnes  y. 
Trenton  Gaslight  Co.  27  N.  J.  Eq.  33; 
La  Farge  F.  Ins.  Co.  y.  Bell,  22  Barb.  54; 
Lyne  y.  Bank  of  Kentucky,  5  J.  J.  Marsh, 
545;  First  Nat.  Bank  y.  Christopher,.  40 
N.  J.  L.  435,  29  Am.  Rep.  262;  Washing- 
ton Bank  y.  Lewis,  22  Pick.  24;  Louisiana 
State  Bank  y.  Senecal,  13  La.  525;  Seneca 
County  Bank  y.  Neass,  5  Denio,  329;  Re 
European  Bank,  L.  R.  5  Ch.  358,  39  L.  J. 
Ch.  N.  S.  588,  22  L.  T.  N.  S.  422,  18  Week. 
Rep.  474;  Westfield  Bank  y.  Cornen,  37 
N.  Y.  320,  93  Am.  Dec.  573. 

Messrs.  A.  W.  Reynolds,  D.  E.  French, 
John  M.  McGrath,  and  Russell  S.  Ritz, 
for  defendant  in  error: 

Where  the  agent,  although  he  acts  ad- 
versely to  his  principal's  interest,  or  eyen 
acts  fraudulently  for  his  own  personal  in- 
terests, if  he  finally  acts  for  his  principal 
in  the  yery  transaction  which  is  the  sub- 
ject-matter of  the  suit,'  and  the  principal 
is  represented  by  such  agent  solely  and 
absolutely  in  the  final  consummation  of  the 
matter,  then  the  principal  takes  the  sub- 
ject-matter with  all  the  knowledge  of  the 
agent. 

Lowndes  y.  City  Nat.  Bank,  82  Conn. 
8,  22  L.R.A.  (N.  S.)  408,  72  Atl.  150; 
Cook  y.  American  Tubing  k  Webbing  Co. 
28  R.  I.  41,  9  L.R.A.(N.S.)  193,  65  Atl. 
641;  Morris  y.  Georgia  Loan,  Say.  &  Bkg. 
Co.  109  Ga.  12,  46  L.R.A.  506,  34  S.  E. 
378;  First  Nat.  Bank  y.  New  Milford,  36 
Conn.  93;  4  Thomp.  Corp.  §  6209;  First 
Nat.  Bank  y.  Dunbar,  118  111.  625,  9  N.  E. 
186;  Barksdale  y.  Finney,  14  Gratt.  338, 
14  Mor.  Min.  Rep.  541;  Atlantic  Cotton 
Mills  y.  Indian  Orchard  Mills,  147  Mass. 
268,  9  Am.  St.  Rep.  698,  17  N.  E.  496; 
Webb  y.  Graniteville  Mfg.  Co.  11  S.  C.  396, 
32  Am.  Rep.  479;  Waynesville  Nat.  Bank 
y.  Irons,  8  Fed.  1;  Second  Nat.  Bank  y. 
Howe,  40  Minn.  390,  12  Am.  St.  Rep.  744, 
42  N.  W.  200 ;  Niblack  y.  Cosier,  26  C.  C.  A. 
16,  47  U.  S.  App.  637,  80  Fed.  596 ;  Nation- 
40  L.R.A.(N.S.) 


al  Bank  y.  Munger,  36  C.  C.  A.  659,  93 
Fed.  87;  United  States  v.  State  Nat.  Bank, 
96  U.  S.  30,  24  L.  ed.  647;  Anderson  v. 
Kinley,  00  Iowa,  564,  58  N.  W.  909;  Black 
Hills  Nat.  Bank  v.  Kellogg,  4  S.  D.  312, 
56  N.  W.  1071;  Farmers'  &  T.  Bank  y. 
Kimball  Mill.  Co.  1  S.  D.  388,  36  Am.  St. 
Rep.  739,  47  N.  W.  402;  Stebbins  v. 
Lardner,  2  S.  D.  127,  48  N.  W.  847;  BoUes, 
Bkg.  393. 

Robinson*  J.,  deliyered  the  opinion  of 
the  court: 

By. this  action  in  debt,  the  plaintiff  bank 
seeks  to  recover  from  defendant  the  amount 
of  two  negotiable  notes  which  he  indorsed. 
The  notes  were  made  by  the  Southern  West 
Virginia  Fuel  Company,  and  were  dis- 
counted by  the  plaintiff  for  the  benefit  of 
that  company. 

Fowler,  at  whose  request  defendant  in- 
dorsed, was  president  of  the  fuel  company, 
and  also  president  of  the  bank, — a  director 
in  both  corporations.  Defendant  also  was 
a  director  in  both  corporations. 

Defendant  filed  a  special  plea  In  which 
he  ayers,  substantially,  that  he  was  merely 
an  accommodation  indorser  of  the  notes  at 
the  request  of  Fowler  as  president  of  the 
fuel  company;  that  Fowler  represented  to 
him  that  the  company  was  sorely  in  need  of 
funds  and  money  must  be  raised  for  its 
use  by  discounting  notes;  that  he  signed 
the  notes  with  a  distinct  agreement  between 
himself  and  Fowler  that  the  other  directors 
of  the  company  would  indorse  them  before 
they  were  discounted;  that  it  was  also 
agreed  that  the  notes  should  not  be  used 
until  a  writing  was  signed  by  all  the  in- 
dorsers,  stipulating  that  the  directors  of 
the  company,  as  indorsers,  were  liable  only 
in  proportion  to  their  stock;  that  such  a 
writing  was  prepared  by  defendant  and  was 
signed  by  him,  Fowler,  and  Shands,  that 
Fowler  was  to  obtain  the  signatures  of  the 
other  directors  to  this  writing  as  well  as 
to  the  notes;  that,  notwithstanding  these 
agreements,  Fowler  had  the  notes  dis- 
counted at  the  bank,  indorsed  only  by  him- 
self, the  defendant,  and  Shands,  without 
the  indorsement  of  the  four  other  directors, 
and  without  securing  these  others  to  sign 
the  writing  relating  to  the  extent  of  liabil- 
ity; and  that,  at  the  time  the  notes  were 
discounted,  the  bank  had  notice  of  these 
agreements  in  the  premises  and  was  there- 
fore advised  of  the  infirmity  of  the  paper 
in  relation  to  defendant  when  it  became  the 
holder  of  the  same. 

A  trial  by  jury  resulted  in  a  verdict  and 
judgment  for  defendant.  Plaintiff,  by  writ 
of  error,  comes  seeking  a  reversal. 

Defendant  rests  his  case  on  the  assertion 
that  the  bank  had  notice  of  the  infirmity 
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in  the  paper  through  the  knowledge  of  Fow- 
ler, its  president  and  managing  officer. 
That  knowledge,  it  will  be  observed,  Fowler 
obtained  as  an  officer  of  the  fuel  company. 
It  did  not  come  to  him  as  an  officer  of  the 
bank. 

An  instruction  was  given  on  behalf  of  de- 
fendant over  the  objection  of  plaintiff.  It  is 
as  follows:  "The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  in 
this  case  that  William  E.  Fowler  was  presi- 
dent of  the  American  NaUonal  Bank,  the 
plaintiff  in  this  case,  and  that  he  agreed 
with  the  defendant  that  the  notes  sued  on 
in  this  case,  or  the  notes  for  which  said 
notes,  or  either  of  them,  is  a  renewal, 
should  not  be  discounted  at  said  bank  until 
they  had  been  indorsed  by  William  E. 
Fowler,  William  Shands,  J.  Lee  Harne,  S. 
M.  Smith,  W.  P.  Hawley,  F.  L.  Black,  and 
the  defendant,  directors  of  the  Southern 
West  Virginia  Fuel  Company,  and  that  said 
notes  should  not  be  discounted  at  said 
bank  until  the  written  agreement  intro- 
duced in  evidence  in  this  case  had  been 
signed  by  all  of  said  directors  of  tlie 
Southern  West  Virginia  Fuel  Company,  and 
if  the  jury  further  believe  from  the  evi- 
dence in  this  case  that  the  said  William  E. 
Fowler  violated  the  said  agreement  with 
the  defendant  by  causing  the  said  notes 
to  be  discounted  and  the  amount  thereof 
placed  to  the  credit  of  the  said  Southern 
West  Virginia  Fuel  Company  without  the 
indorsements  of  all  the  persons  aforesaid, 
and  without  all  of  said  persons  having 
signed  the  said  contract  in  accordance  with 
the  said  agreement,  then  the  jury  shall 
find  for  the  defendant."  Plainly,  this  in- 
struction assumes  that  the  knowledge  which 
Fowler  had  of  the  agreement  that  the  notes 
were  not  to  be  delivered  until  the  proposed 
indorsements  and  signatures  were  obtained 
was  notice  to  the  bank  of  which  he  was 
president.  Was  the  trial  court  justified  in 
thus  virtually  assuming  as  n^atter  of  law 
that  notice  to  Fowler  was  notice  to  the 
bank? 

It  does  not  appear  that  the  exclusive 
management  of  the  bank  had  been  com- 
mitted to  Fowler.  No  resolution  of  the  di- 
rectors or  long-existing  custom  held  out  to 
the  public  establishes  that  he  had  the  power 
to  act  absolutely  in  behalf  of  the  bank.  It 
is  not  shown  that  he  alone  was  the  bank, 
so  that  there  could  be  no  other  channel  oi 
notice  to  it.  On  the  other  hand,  it  appears 
that  the  bank  had  a  full  board  of  directors. 
It  is  not  proved  that  they  were  so  derelict 
in  their  duties  that  those  duties  neces- 
sarily passed  to  Fowler.  We  must  assume 
that  they  were  managing  the  bank  as  the 
law  required  them  to  do,  since  it  does  not 
appear  that  they  were  not.  Besides,  the 
40  LJLA.(N.S.) 


bank  had  an  active  cashier,  who  was  also 
a  director.  We  must  assume  that  he  ezer« 
cised  his  powers  as  a  director  and  as  the 
cashier.  The  identity  of  Fowler  and  the 
bank  were  not  the  same.  He  was  not  the 
bank, — ^he  was  merely  one  of  its  agents. 
So  there  were  others  entitled  to  information 
in  the  affairs  of  the  bank.  There  were 
other  officers  to  whom  it  was  Fowler's  duty 
to  communicate  knowledge  received  by  him 
affecting  the  bank,  and  to  whom  it  must 
ordinarily  be  presumed  he  would  communi- 
cate such  knowledge.  They  had  the  power 
to  disapprove  his  acts. 

The  general  rule  that  knowledge  or  notice 
on  the  part  of  the  agent  is  notice  to  the 
principal  is  based  on  the  duty  of  the  agent 
to  communicate  all  material  information  to 
his  principal,  and  the  presumption  that  he 
has  done  so.  In  short,  this  rule  rests  on 
the  presumption  that  the  agent  will  do  his 
duty  to  the  principal  by  communicating 
material  information  to  the  latter.  The 
rule  cannot  stand  without  this  presumption. 
In  this  case,  the  presumption  does  not  arise. 
It  is  not  to  be  presumed  that  Fowler  com- 
municated to  the  other  officers  of  the  bank 
the  knowledge  which  he  had  as  to  the  in- 
firmity in  the  notes.  It  was  to  his  interest 
to  remain  silent.  He  was  president  of  the 
corporation  which  needed  the  funds  by  a 
discount  of  the  notes.  He  was  acting  for 
an  interest  which  was  adverse  to  the  inter- 
est of  the  bank.  So  an  exception  to  the 
general  rule  applies.  That  exception  pre- 
vails "in  case  of  such  conduct  by  the  agent 
as  raises  a  clear  presumption  that  he  would 
not  communicate  the  fact  in  controversy, 
as  where  the  agent  acts  for  himself,  in  his 
own  interest,  and  adversely  to  that  of  the 
principal."  1  Am.  k  Eng.  Enc.  Law,  1145. 
"No  agent  who  is  acting  in  his  own  antago- 
nistic interest,  or  who  is  about  to  com- 
mit a  fraud  by  which  his  principal  will  be 
affected,  does  in  fact  inform  the  latter,  and 
any  conclusion  drawn  from  a  presumption 
that  he  has  done  so  is  contrary  to  all  ex- 
perience of  human  nature."  Gunster  ▼. 
Scran  ton  Hluminating,  H.  &  P.  Co.  181 
Pa.  327,  59  Am.  St.  Rep.  650,  37  Atl.  550. 

Defendant  was  a  director  of  the  bank,  and 
of  course  knew  tliat  Fowler  was  also  a 
director  and  the  president.  He  also  knew 
that  Fowler,  in  the  particular  transaction 
of  the  discount  of  these  notes,  had  an  inter- 
est adverse  to  the  bank.  Defendant,  there- 
fore, could  not  rely  on  the  mere  knowledge 
which  Fowler  had  received  in  a  transaction 
outside  of  his  line  of  duty  as  a  bank 
official  as  being  notice  to  the  bank.  He  was 
bound  to  observe  that  this  knowledge  was 
not  the  kind  of  notice  to  an  officer  that  is 
directly  imputable  to  the  bank  in  any  event, 
but  that  to  make  it  notice  there  must  be  a 
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presumption  that  Fowler  would  communi- 
cate it  to  the  bank.  He  could  not  rely  on 
such  a  presumption,  for  he  well  knew 
Fowler's  adverse  interest.  Under  such  cir- 
cumstances he  should  have  given  direct 
notice  to  the  bank,  if  he  desired  to  pro- 
tect himself.  He  should  have  given  notice 
that  would  he  presumed  to  reach  the  bank. 
Instead,  defendant  in  fact  constituted  Fow- 
ler as  his  agent  to  see  the  notes  perfected 
and  the  writing  fully  signed,  intrusting  that 
agent  with  negotiable  instruments  which  he 
could  pass  to  an  innocent  holder  and  there- 
by bind  defendant.  If  there  is  loss  should 
it  not  fall  on  defendant?  He  should  have 
observed  that  he  placed  Fowler  in  a  posi- 
tion to  have  the  bank  innocently  part  witb 
its  funds  on  the  faith  of  paper  that  ap- 
peared sound  on  its  face.  True,  the  best 
of  men  sometimes  neglect.  But  duty  to 
himself,  as  well  as  duty  to  the  bank  of 
which  he  was  a  director,  demanded  that 
he  do  more  for  the  protection  of  both  him- 
self and  the  bank  than  he  did.  Applicable 
to  this  case  are  the  following:  *'If  the 
third  person  has  notice  of  the  agent's  ad- 
verse interest  in  a  former  transaction  in 
regard  to  which  the  agent  was  acting  not 
for  the  bank,  and  the  knowledge  gained  in 
such  a  transaction  is  such  that  needs  to 
be  communicated  to  the  bank  in  order  to 
bind  it, — that  is  to  say,  if  it  is  knowledge 
acquired  by  the  officer  outside  of  his  duties, 
— ^there  will  be  no  presumption  of  a  com- 
munication where  the  officer  has  an  interest 
or  a  duty  in  concealing  the  matter."  Zane, 
Banks  &  Bkg.  §  112.  "If  the  third  party, 
C,  knows  that  A  has  an  adverse  interest 
tending  to  cause  him  to  withhold  his  knowl- 
edge from  [B]  the  bank,  C  has  no  right  to 
regard  A  and  B  as  identical  in  the  trans- 
action, and  cannot  hold  B.''  Morse,  Banks 
it,  Bkg.  §  106. 

It  is  submitted  that  the  evidence  shows 
that  the  board  of  directors  did  not  pass 
the  discount  of  the  notes,  but  that  the 
same  was  done  by  Fowler  alone.  That  can- 
not alter  the  case.  They  could  have  over- 
thrown his  act.  Though  Fowler  took  the 
paper  from  himself  into  the  bank,  it  must 
be  presumed  that  the  other  officials,  who 
were  disinterested  and  qualified  to  act  on 
that  paper,  acquiesced  in  his  action  only 
because  they  had  no  notice  of  the  infirmity 
in  the  notes.  It  is  not  reasonable  to  think 
that  these  disinterested  officials  would  have 
silently  approved  his  action  if  they  had 
known  what  he  knew  about  the  paper. 
These  disinterested  officers  of  the  bank  re- 
ceived the  paper  as  regular  and  valid.  De- 
fendant cannot  rely,  as  he  undertakes  to  do, 
on  a  conduit  of  notice  that  did  not  lead 
to  the  real  entity, — the  bank  itself  through 
its  disinterested  officers.  To  hold  that  Fow- 1 
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ler,  as  president,  acted  alone  for  the  bank, 
and  that  he  had  absolute  power  to  bind^ 
it  for  his  own  private  interests  or  those  of 
a  company  in  which  he  was  privately  inter- 
ested, notwithstanding  there  were  other 
officials  of  the  bank  who  naturally  would 
have  intervened  in  its  behalf  if  the  knowl- 
edge which  he  possessed  had  been  known 
to  them,  would  mean  no  regard  for  the 
interests  of  depositors  and  stockholders. 

In  the  transaction  of  the  discount  of  the 
notes,  Fowler  was  acting  really  not  for  the 
bank,  but  for  other  interests, — those  of  the 
fuel  company.  The  directors  who  permitted 
the  paper  to  remain  as  the  property  of  the 
bank  acted  for  it.  Fowler's  interest  was  so 
adverse  to  the  bank  that  he  was  disqualified 
from  representing  it.  A  reputable  author- 
ity says:  "When  an  agent  of  a  corporation 
himself  contracts  with  the  company,  or 
otherwise  deals  with  it  in  a  transaction 
in  which  his  interests  are  opposed  to  the 
interests  of  the  company,  his  knowledge  will 
not  be  deemed  the  knowledge  of  the  com- 
pany as  to  matters  connected  with  that 
transaction;  for  the  agent  could  not  repre- 
sent the  company  in  such  a  transaction. 
So,  if  a  person  is  an  officer  of  two  com- 
panies, and  these  companies  enter  into  deal- 
ings with  each  other,  the  knowledge  of  the 
common  officer  cannot  be  attributed  to 
either  company  in  a  transaction  in  which 
he  did  not  represent  it."  1  Morawetz,  Priv. 
Corp.  2d  ed.  §  640c.  And  says  Mr.  Justice 
Mitchell  in  Gunster  v.  Scranton  Illuminat- 
ing H.  Sl  p.  Co.  supra:  "If  it  be  urged,  as 
in  some  cases,  that  the  principal,  having  put 
the  agent  in  his  place,  should,  as  a  matter 
of  public  policy,  be  held  answerable  for  all 
the  latter  does,  a  sound  answer  is  suggested 
by  the  court  in  Allen  v.  South  Boston  R. 
Co.  160  Mass.  200,  206,  6  L.R.A.  716,  16 
Am.  St.  Rep.  185,  22  N.  E.  917,  that  an 
independent  fraud  committed  by  an  agent 
on  his  own  account  is  beyond  the  scope  of 
his  employment,  and  bears  analogy  to  a 
tort  wilfully  committed  by  a  servant  for 
his  own  purposes,  and  not  as  a  means  of 
performing  the  business  intrusted  to  him 
by  his  master." 

By  claiming  the  notes  and  suing  on  them, 
the  bank  did  not  adopt  Fowler's  act  in  dis- 
counting the  notes  with  notice.  All  that 
the  bank  adopted  of  his  act  is  what  it  knew 
of  the  act.  As  far  as  it  appeared  to  the 
bank,  the  notes  which  Fowler  passed  into 
t^e  bank  as  agent  of  the  fuel  company,  and 
received  as  agent  of  the  bank,  were  entirely 
regular  and  valid.  The  bank  took  the  notes 
as  paper  of  that  character.  Why  should 
its  insistence  for  payment  charge  it  with 
an  adoption  it  never  intended  to  make, — 
one  that  in  reason  cannot  be  imputed  to 
if 
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The  giving  of  the  instruction  for  defend- 
ant was  error.  The  instructions  requested 
by  plaintiff  properly  presented  the  law  of 
the  case,  in  view  of  the  evidence.  We  deem 
it  unnecessary  to  discuss  plaintiff's  ob- 
jection to  the  special  plea,  based  on  the 
ground  that  proof  under  it  violates  the  rule 
that  parol  evidence  is  not  admissible  to 
change  a  written  contract.  It  suffices  to 
say  that  proof  of  the  plea  is  admissible. 

The  judgment  will  be  reversed,  the  verdict 
set  aside,  and  a  new  trial  awarded.  Plain- 
tiff asks  for  judgment  here,  but  it  does  not 
plainly  appear  that  defendant  cannot  make 
a  different  case  at  another  triaL  He  may 
be -able  to  prove  notice. 

Petition  for  rehearing  denied  April  26, 
1912. 


IOWA  SXJPRKMC:  COURT. 

LEVI  MARTIN 
▼. 

P.  W.  SCHWERTLEY  et  al.,  Appts. 

(—  Iowa,  — ,  136  N.  W.  218.) 

Surface  water  —  opening  drainage  cul- 
vert after  accumulation  of  water. 

1.  The  owners  of  land  on  one  side  of  a 
highway  from  which  surface  water  natural- 
ly drains  through  culverts  in  the  highway 
are  liable  for  injury  to  property  on  the  op- 
posite side,  of  the  highway  for  reopening 
the  culverts,  which  were  closed  in  improv- 
ing the  highway,  after  surface  water  has 
accumulated  in  large  quantities  upon  their 
property,  and  casting  it  in  a  body  onto  the 
lower  land. 

Appeal  —  defense  —  first  suggestion. 

2.  The  defense  that  some  of  several  per- 
sons sued  jointly  for  turning  surface  water 
onto  another's  property  did  not  participate 


in  the  wrong  cannot  be  raised  for  the  first  * 
time  on  appeal. 

Evidence  ^  injury  to  crop  —  scope  of 
testimony. 

3.  Upon  the  question  of  injury  to  a  crop 
by  turning  surface  water  upon  it  early  in 
July,  witnesses  may  state  its  condition  in 
June  and  in  August,  there  being  no  question 
that  the  difference  in  condition,  if  any,  was 
due  to  the  water. 

(May  15,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Harrison 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injury  to 
plaintiff's  growing  crops,  alleged  to  have 
been  caused  by  defendants'  wrongful  act. 
Affirmed. 

Statement  by  McCIaln,  Ch.  J.: 
Action  to  recover  damages  for  the  alleged 
wrongful  act  of  defendants  in  cutting  open- 
ings through  a  highway  embankment,  thus 
permitting  surface  water  to  flow  upon  and 
across  the  plaintiff's  land,  with  the  result 
that  his  growing  crops  were  seriously  in- 
jured. There  was  a  verdict  for  plaintiff  in 
the  sum  of  $625.27,  and  from  a  judgment 
on  this  verdict  the  defendants  appeal. 

Messrs.  G.  W.  Kellogg  and  J.  S.  Dew- 
ell,   for  appellants: 

The  condition  of  the  corn  in  August  could, 
under  no  circumstances^  be  any  ground  for 
fixing  the  measure  of  damage;  the  flood 
occurred  July  5,  the  rule  being  that  the 
measure  is  the  condition  immediately  be- 
fore and  immediately  after  the  injury. 

One  may  lawfully  and  properly  exercise 
a  right  even  though  it  amounts  to  a  dam- 
age to  others. 

1  Cooley,  Torts,  3d  ed.  142,  144. 

The  upper  owner  is  not  liable  for  hasten- 


Note.  —  Liability  for  reopening  or 
cleaning  out  drain  or  natural  water 
u>ay  after  body  of  surface  water  has 
accurniulated. 

The  general  subject  as  to  the  righls  with 
^  respect  to  the  flow  of  surface  water  is  treat- 
ed in  the  note  to  Gray  y.  Mc Williams,  21 
L.RJ^.  593. 

As  to  right  to  hasten  flow  of  surface  wa- 
ter along  natural  drainways,  see  note  to 
Manteufel  v.  Wetzel,  19  L.R.A.(N.S.)    167. 

As  practical  as  the  point  here  presented 
seems  to  be,  no  case  in  addition  to  Martin  v. 
SoHWBBTLET  has  been  found  that  is  squarely 
in  point.  Several  cases  are  used  in  the 
note,  however,  as  being  somewhat  analogous. 

In  3  Farnham  on  Waters,  §  889g,  it  is 
said:  "A  landowner  has  a  right,  in  the  in- 
terest of  good  husbandry,  to  fill  in  the  cuts, 
sagholes,  washouts,  and  other  holes  in  his 
premises,  and  if  he  does  in  this  regard  no 
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more  than  is  necessary  and  desirable  for 
proper  tillage  of  his  land,  he  is  not  liable 
to  a  neighboring  owner  for  obstructing  the 
natural  flow  of  the  water." 

In  Overton  v.  Sawyer,  46  N.  C.  (1  Jones, 
L.)  308,  62  Am.  Dec.  170,  it  was  held  that 
the  upper  owner  of  land  has  a  right  to  re- 
move an  embankment  constructed  along  his 
boundary  line  by  the  lower  owner,  which 
cuts  off  the  natural  fiow  of  the  surface 
water  from  his  land.  In  this  case  the 
court,  after  observing  that  the  upper  own- 
er had  a  cause  of  action  against  the  lower 
owner  for  causing  the  obstruction,  but  that 
instead  of  bringing  an  action,  he  removed 
the  obstruction,  said:  "We  can  see  no 
ground  upon  which  the  plaintiff  [lower 
owner]  can  maintain  an  action  against  him 
[upper  owner],  for  merely  undoing  that 
which  the  plaintiff  ought  not  to  have  done. 
If  a  man  turns  his  hog  into  a  cornfield  of 
a  neighbor,  and  the  latter  pulls  down  the 
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ing  the  flow  of  surface  water  onto  the  lower 
land,  if  it  !»  made  to  follow  the  course  of 
usual  flow,  even  though  he  collects  it  into 
a  ditch  for  such  purpose. 

Manteufel  ▼.  Wetzel,  133  Wis.  619,  19 
L.RJL(N.S.)   167,  114  N.  W.  91. 

This  work  was  of  a  public  nature,  done 
in  accordance  with  a  plan  adopted  by  the 
proper  authorities,  and  therefore  there  can 
be   no  recovery. 

Fit^ibbon  v.  Western  Dredging  Co.  141 
Iowa,  328,  117  N.  W.  878. 

Messrs.  C.  A.  Bolter  and  H.  H.  Boadl- 
fer,  for  appellee: 

The  measure  of  damages  is  the  difference 
in  the  reasonable  market  value  of  the  crops 
before  the  land  was  flooded  and  the  reason- 
able market  value  after  the  flooding. 

Jefferis  v.  Chicago  k  K.  W.  R.  Co.  147 
Iowa,  124,  124  N.  W.  367. 

Surface  water  cannot  be  collected  and 
thrown  upon  the  lower  estate  in  a  different 
manner  or  in  greater  quantities  than  it 
would  naturally  flow. 

Geneser  v.  Healy,  124  Iowa,  310,  100 
N.  W.  66;  Livingston  v.  McDonald,  21  Iowa, 
160,  89  Am.  Dec  563;.Stinson  v.  Fishel, 
93  Iowa,  656,  61  N.  W.  1063;  Holmes  v. 
Calhoun  County,  97  Iowa,  360,  66  N.  W. 
145;  Wirds  v.  Vier  Kandt,  131  Iowa,  125, 
108  N.  W.  108. 

McClaln,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

During  the  summer  of  1909,  the  plaintiff 
was  in  possession  as  tenant  of  a  farm  of 
160  acres,  situated  in  Harrison  county, 
and  had  growing  on  such  farm  crops  of 
wheat  and  corn.  On  the  north  side  of  this 
farm  is  a  highway,  and  the  natural  course 
of  the  surface  water  is  from  higher  ground 
to  the  north  across  such  highway  and  upon 
and  over  the  land  occupied  by  plaintiff. 
There    is   evidence   tending   to    show    that 


prior  to  the  fall  of  1908  the  surface  water 
from  the  north  crossed  the  highway  through 
culverts  at  different  places,  and  flowed  in 
the  natural  course  of  drainage  across  the 
farm,  but  that  in  the  fall  of  that  year,  at 
the  general  request  and  instance  of  land- 
owners in  the  neighborhood,  the  highway 
was  graded  up,  the  culverts  being  removed 
so  that  the  highway  constituted  a  solid 
embankment,  preventing  the  surface  water 
from  the  north  flowing  upon  and  across  the 
farm  of  plaintiff,  and  that  the  highway  re- 
mained in  this  condition  without  openings 
through  it  along  the  entire  north  line  of 
plaintiff's  farm  and  for  some  distance  be- 
yond it,  when,  on  July  6,  1909,  very  heavy 
rains  caused  an  accumulation  of  water  on 
the  land  north  of  the  highway  in  some 
places  to  the  depth  of  2  or  3  feet,  and  that 
defendants  on  the  6th  and  7  th  days  of  July, 
while  the  water  was  still  thus  standing 
north  of  the  highway,  cut  openings  in  the 
highway  embankment  at  places  where  there 
had  formerly  been  culverts,  allowing  the 
surface  water  north  of  the  highway  grade 
to  run  through  with  great  rapidity  and  in 
large  volume  upon  plaintiff's  land,  with 
great  damage  to  his  crops.  For  the  injury 
thus  occasioned  to  his  crops  and  to  a  garden 
adjacent  to  his  dwelling  house  on  the  farm, 
plaintiff  recovered  a  verdict  and  judgment 
against  the  defendants. 

1.  The  sufiSciency  of  the  allegations  in 
the  pleadings  and  of  the  evidence  to  sus- 
tain this  judgment  is  questioned  by  counsel 
for  defendants  in  their  complaints  with 
reference  to  instructions  given  by  the  court. 
Their  objections  are  not  to  speciflc  por- 
tions of  the  instructions,  but  to  the  general 
theory  on  which  the  case  was  submitted. 
They  contend  that  the  court  did  not  re- 
quire plaintiff  to  prove  that  the  construc- 
tion of  the  highway  embankment  in  the 
fall  of  1908  was  the  wrongful  act  of  de- 


fence and  drives  the  hog  out,  doing  no  un- 
necessary damage,  can  he  be  sued  for  doing 
so,  upon  the  ground  that  he  ought  to  have 
let  the  hog  alone,  and  bring  an  action  for 
the  trespass?" 

Article  656  of  the  Civil  Code,  imposing 
on  the  lower  estate  the  servitude  of  suffer- 
ing the  waters  falling  on  the  upper  estate 
to  pass  through  its  drains  in  the  manner 
that  will  best  conciliate  the  rights  of  the 
owner  of  the  upper  estate  with  the  inter- 
ests of  agriculture,  it  was  held  in  Darby  v. 
Miller,  6  La.  Ann.  645,  where  the  defendant 
constructed  causeways  across  his  land,  leav- 
ing gullies  and  natural  channels  for  the 
flow  of  water  open,  throwing  bridges  over 
them,  that  the  plaintiff,  whose-  plantation 
was  situated  above  that  of  the  defendant, 
eonld  not  have  the  causeways  removed,  on 
the  ground  that  they  caused  higher  water, 
after  heavy  rains,  to  rise  on  his  land,  where 
he  failed  to  prove  this  contention ;  but  since 
40  L.R.A.(N.S.)  11 


it  was  also  shown  that  the  gullies  and  nat- 
ural drains  on  the  defendant's  land,  through 
which  the  water  from  the  plaintiff^s  lands 
flowed,  had  become  **partially  filled  up  by 
fallen  timber  and  the  succession  of  time," 
and  so  grown  up  with  flags  that  the  water 
passed  through  them  with  great  difficulty,  it 
was  held  that  the  plaintiff  was  entitled  to 
remove  those  impediments  and  restore  the 
natural  drains  to  their  original  depths. 

And  while  land  may  be  subject  to  the 
servitude  of  receiving  the  waters  that  flow 
naturally  on,  to,  and  through  it  from  an  ad- 
joining estate  above,  the  owner  of  t^'^ 
latter  estate  has  no  right  to  enter  at  will 
upon  the  land  for  the  purpose  of  cleaning 
out  or  removing  obstructions  in  order  to  en- 
joy the  servitude,  but  is  only  entitled  to 
ask  the  owner  to  remove  the  obstructions, 
when,  upon  his  failure  to  do  so.  he  may  com- 
pel such  action  by  legal  process.  Landry  v. 
McCall,  3  La.  Ann.  134.  E.  M.  S. 
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fendants,  but  insthicted  the  jury  that,  al- 
though this  embankment  was  at  that  time 
constructed  by  lawful  authority,  the  de- 
fendants acted  wrongfully  in  cutting  open- 
ings through  it  after  the  surface  water 
had  accumulated  north  of  it  on  July  6  and 
7,  1909,  and  allowing  the  surface  water  to 
fiow  through  and  on  and  over  plaintiff's 
premises  ''substantially  in  a  greater  quanti- 
ty and  velocity  and  in  a  different  manner 
than  it  would  have  done*'  if  openings  had 
been  previously  made  in  the  highway  em- 
bankment where  the  culverts  had  formerly 
been.  There  was  a  special  finding  of  the 
jury  that  these  cuts  in  the  embankment 
were  made  at  the  points  where  the  surface 
water,  prior  to  the  construction  of  the  em- 
bankment, naturally  flowed  across  the  high- 
way upon  plaintiff's  land,  and  we  there- 
fore have  this  question  for  consideration 
to  wit:  Was  it  wrongful  on  the  part  of 
defendants  to  thus  open  ways  through  the 
embankment  for  the.  immediate  escape  of 
water  accumulated  by  it  on  the  other  land 
to  the  north,  conceding  that,  if  such  open- 
ings had  been  made  when  the  embankment 
was  thrown  up,  or  at  any  time  before  sur- 
face water  had  accumulated  in  great  quan- 
tities on  the  land  to  the  north,  the  con- 
struction of  such  openings  would  have  been 
prior  and  fully  warranted  for  the  purpose 
of  allowing  surface  water  to  flow  across  the 
highway  in  the  usual  course  of  drainage. 
Even  though  defendants  had  not  constructed 
the  embankment,  they  were  aware  of  its 
existence  and  condition,  and  they  were 
bound  to  know  that,  if  it  continued  in 
that  condition  until  large  quantities  of 
surface  water  had  accumulated  by  reason 
of  a  heavy  rainfall,  the  cutting  of  these 
openings  would  cause  damage  to  the  plain- 
tiff, although  they  mjght  be  desirable  for 
the  purpose  of  relieving  the  land  north  of 
the  highway  of  the  accumulation  of  water. 
The  evidence  that  they  appreciated  the 
effect  of  their  action  in  thus  attempting  to 
relieve  the  land  north  of  the  highway  of  the 
sudden  accumulation  of  surface,  water  is 
undisputed.  It  is  elementary  law  that  one 
person  has  not  the  right  to  relieve  his  own 
property  of  a  mischief  by  causing  a  similar 
mischief  to  the  land  of  his  neighbor.  And 
this  is  not  inconsistent  with  another  rule 
that,  if  a  danger  of  injury  is  common  to  two 
persons,  one  of  them  may  avert  the  injury 
to  himself,  although  in  consequence  of  his 
doing  so  damage  results  to  the  other.  Thus, 
in  the  case  of  Whalley  v.  Lancashire  & 
Y.  R.  Co.  (1884)  L.  R.  13  Q.  B.  Div.  131, 
53  L.  J.  Q.  B.  N.  S.  285,  50  L.  T.  N.  S. 
472,  32  Week.  Rep.  711,  48  J.  P.  600,  it  was 
held  that  a  railroad  company  which  had 
rightfully  constructed  an  embankment 
which  was  imperiled  by  the  liccumulation 
40  L.R.A.(N.S.) 


of  surface  water  had  no  right  to  open  a 
way  for  the  water  through  such  embank- 
ment, and  thus  cause  it  to  be  discharged 
on  the  adjoining  land.  And  in  Pollock  on 
Torts  (at  page  150)  the  rule  announced  in 
the  case  just  cited  is  approved  in  this  gen- 
eral statement:  "At  all  events,  a  man 
cannot  justify  doing  for  the  protection  of 
his  own  property  a  deliberate  act  whose 
evident  tendency  is  to  cause  and  which 
does  cause  damage  to  the  property  of  an 
innocent  neighbor.  Thus,  if  flooid  water  has 
come  on  my  land  by  no  fault  of  my  own, 
this  does  not  entitle. me  to  let  it  off  by 
means  which,  in  the  natural  order  of  things, 
cause  it  to  flood  an  adjoining  owner's  land." 
This  is  but  an  application  of  the  well- 
recognized  maxim.  Sic  utere  iuo  ut  alienum 
non  Icedaa,  See  Broom's  Legal  Maxims,  6th 
Am.  ed.  1868,  276. 

The  rule  announced  in  an  early  case  in 
this  state,  that  one  person  may  not  im- 
prove his  land  for  the  purpose  of  freeing  it 
from  surface  water  by  throwing  the  water 
upon  the  land  of  another,  to  his  injury,  in 
a  different  manner  from  that  in  which  it 
would  naturally  have  flowed  (Livingston  v. 
McDonald,  21  Iowa,  160,  89  Am.  Dec.  563), 
has  been  somewhat  modified  in  the  interest 
of  agriculture,  so  that  the  upper  proprietor 
may  drain  his  land  into  a  natural  water 
course  without  liability  to  a  lower  proprie- 
tor for  resulting  damages,  although  the 
effect  of  such  drainage  is  to  throw  the  sur- 
face water  in  somewhat  increased  volume 
at  times  on  the  land  of  the  lower  pro- 
prietor (Dorr  V.  Zimmerman,  127  Iowa,  661, 
103  N.  W.  806;  Hull  v.  Harker,  130  Iowa, 
190.  106  N.  W.  629).  But  the  principle 
has  still  been  maintained  that  the  upper 
proprietor  may  not  discharge  collected 
water  upon  lower  land,  even  though  in  a 
water  course,  in  an  unusual  manner  or  in 
unusual  quantities.  Tretter  v.  Chicago  G. 
W.  R.  Co.  147  Iowa,  375,  140  Am.  St.  Rep. 
304,  126  N.  W.  339;  Hume  v.  Des  Moines, 
146  Iowa,  624,  29  L.R.A.(N.S.)  126,  126 
N.  W.  846,  Ann.  Cas.  1912  B,  904;  Baker 
V.  Akron,  146  Iowa,  486,  30  L.R.A.(N.S.) 
619,  122  N.  W.  926;  Sheker  v.  Machovec, 
139  Iowa,  1,  116  N.  W.  1042.  And  this 
is  the  general  rule  in  this  country.  1 
Cooley,  Torts,  3d  ed.  1906,  1189.  It  is  to 
be  noticed  that  the  case  before  us  does 
not  involve  the  ordinary  question  of  drain- 
age. The  common  enemy,  surface  water, 
had  been  accumulated  on  the  lands  of 
defendants  in  large  quantities  so  as  to 
constitute  an  immediate  menace  and  mia- 
chief,  and  the  defendants  had  no  right  to 
free  themselves  of  the  natural  consequence 
of  this  invasion  by  a  hostile  force  by  trans- 
ferring the  menace  and  mischief  to  the  land 
of  plaintiff,  who  was  wholly  innocent  of  any 
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wrong  in  the  matter,  so  as  to  cause  him  the 
same  kind  and  quantity  of  injury  as  that 
with  which  defendants  were  threatened.  It 
would  hardly  he  pretended  that,  if  a  herd 
of  cattle  were  devastating  the  crops  of  one 
landowner,  he  would  have  the  right,  for 
the  purpose  of  averting  further  damage  to 
himself,  to  open  a  partition  fence  and  drive 
them  on  the  land  of  an  adjoining  proprietor 
who  was  in  no  way  at  fault,  with  the  result 
of  causing  to  him  the  same  kind  of  injury 
which  the  former  was  seeking  to  avert. 
The  accumulated  surface  water  was  not 
mere  surface  water  in  the  ordinary  sense, 
but  it  was  a  present,  active  foe,  constrained 
for  the  time  being  on  the  lands  of  defend- 
anta,  threatening  unusual  and  extraordi- 
nary danger  to  someone,  and,  as  turned 
loose  upon  the  plaintiff's  land,  it  was  not 
ordinary  surface  water,  but  a  body  of  water 
which,  by  its  accumulation,  had  become  an 
extraordinary  menace. 

Counsel  argue  that  the  highway  embank- 
ment without  proper  openings  was  a  nui- 
sance which  the  defendants  might  rightfully 
abate  by  their  own  action;  but  we  find  no 
authority  for  so  abating  a  nuisance  as  to 
throw  the  resulting  injury  upon  someone 
else  who  is  in  no  way  at  fault  for  its  exist- 
ence. The  act  of  the  defendants  was  not 
an  instinctive  and  involuntary  act  in  avoid- 
ing the  injury  threatened  in  a  sudden  emer- 
gency, as  in  the  celebrated  "squib  case*'  of 
Scott  v.  Shepherd,  2  W.  Bl.  892,  3  Wils. 
403,  but  it  was  a  wilful  and  deliberate  act, 
calculated  to  throw  upon  the  plaintiff,  an 
innocent  party,  the  very  injury  with  which 
defendants  were  threatened.  This  wilful 
and  deliberate  act,  and  not  the  original 
conatruction  of  the  highway  embankment, 
which  might  or  might  not*  be  injurious  to 
adjoining  landowners,  depending  upon  cir- 
cumstances which  should  subsequently  arise, 
was  the  proximate  cause  of  the  injury  to 
the  plaintiff.  See  1  Cooley,  Torts,  3d  ed. 
1906,  101.  In  -the  case  before  us  the  situa- 
tion was  simply  this:  Regardless  of  the 
responsibility  for  the  original  construc- 
tion of  the  highway  embankment  without 
the  openings  through  it  which  should  have 
been  placed  there,  the  lands  of  defendants 
and  others  were  covered  with  water  which 
had  accumulated  as  the  result  of  a  heavy 
rainfall.  Defendant  desired  to  relieve  their 
land  immediately  of  this  water,  and  they 
cut  openings  in  the  embankment  with  the 
intention  that  the  water  should  thereby 
be  cast  on  the  land  of  plaintiff  otherwise 
than  as  it  would  have  been  cast  upon  his 
land  if  the  openings  had  been  previously 
made  in  the  embankment,  with  a  full  knowl- 
edge that  damage  would  result  to  him  simi- 
lar to  that  which  they  were  seeking  to  I 
avoid  by  making  the  openings,  Under  such  * 
40  L.R.A.(N.S.) 


circumstances,  it  seems  to  us  there  can  be 
no  question  as  to  the  wrongfulness  of  de- 
fendants' acts  and  their  consequent  liability 
for  the  damage  resulting  to  the  plaintiff. 

2.  The  defendant  Schwertley  filed  an  an- 
swer in  his  own  behalf,  disclaiming  any 
participation  iu  the  acts  of  the  other  de- 
fendants. But  the  other  defendants  filed  a 
joint  answer,  denying  their  liability.  No 
question  was  raised  on-  the  trial  as  to  the 
liability  of  any  one  of  the  other  defend- 
ants, if  a  wrong  was  done  by  any  of  them. 
Under  these  circumstances,  the  court  did  not 
err  in  submitting  to  the  jury  the  issue  as 
to  the  joint  liability  of  all  the  defendants 
save  Schwertley,  and  requiring  them  to  find 
specifically  only  as  to  his  participation  in 
the  wrong  which  occasioned  the  injury  to 
plaintiff.  The  verdict  was  against  Schwert- 
ley and  all  the  other  defendants  as  joint 
wrongdoers,  and  there  is  no  specific  com- 
plaint as  to  defendant  Schwertley.  The  con- 
tention now  made,  that  the  evidence  tended 
to  show  that  some  of  the  defendants  other 
than  Schwertley  did  not  participate  in  the 
joint  wrong,  cannot  now  be  considered. 
There  was  sufficient  evidence  to  sustain  a 
verdict  against  all,  and  no  issue  was  raised 
as  to  the  individual  liability  of  the  other 
defendants. 

3.  There  is  some  contention  on  the  part 
of  counsel  for  appellants  that  the  court 
erred  in  ruling  relating  to  the  admissi- 
bility of  evidence  as  to  measure  of  dam- 
ages. There  is  no  complaint  as  to  the 
general  rule  recognized  by  the  court,  that 
plaintiff,  a  tenant  with  right  of  occupancy 
for  only  one  year,  should  be  allowed  to  re- 
cover, if  anything,  the  difference  in  the 
value  of  his  crops  in  the  condition  exist- 
ing just  before  the  flood  and  the  condition 
which  existed  after  the  flood;  and  the  only 

.questions  raised  in  this  respect  are  as  to 
whether  the  witnesses  were  sufficiently 
limited  in  the  scope  of  their  testimony. 

One  witness  was  allowed  to  state  the 
condition  of  plaintiff's  growing  corn  in  the 
latter  part  of  June  and  others  to  testify  as 
to  its  condition  about  the  middle  of  August. 
But  such  testimony  was  part  only  of  the 
general  description  of  the  plaintiff's  corn 
crop,  which  tended  to  show  that,  until  it 
was  submerged  by  water  on  the  6th  and  7th 
of  July,  it  was  good  crop,  and  that,  as  the 
result  of  being  thus  submerged,  it  was  al- 
most destroyed;  the  damaged  condition  in 
August  being  the  natural  consequence  of  the 
flood  caused  by  defendants'  acts.  Witnesses 
might,  therefore,  properly  testify  as  to  what 
the  value  per  acre  of  the  crop  was  in  June, 
and  what  its  value  per  acre  was  in  August; 
the  diminution  in  value  appearing  plainly 
to  have  been  due  to  the  flood,  and  to  no 
oth^r  Cftuse,     Such  evidence  wouhl  em^blQ 
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the  jury  to  say  what  the  difference  in 
value  of  the  crop  was  immediately  preced- 
ing and  immediately  following  the  damage 
by  flood.  The  value  per  acre  of  the  crop  as 
it  was  juat  before  the  flood  might  properly 
be  testified  to  by  a  witness  familiar  with 
the  amount  of  grain  which  the  usual  crop 
would  yield,  and,  as  compared  with  this 
estimate,  he  might  properly  testify  as  to 
the  actual  yield  of  the  portion  of  the  crop 
which  had  been  damaged ;  it  appearing  that 
the  diminution  was  due  to  the  flood.  These 
suggestions  are  sufficient  to  meet  the  conten- 
tions of  counsel  for .  appellants  without 
specifically  setting  out  the  questions  and 
answers  of  the  various  witnesses.  The  rul- 
ings of  the  court  as  to  the  admissibility 
of  the  evidence  relating  to  measure  of  dam- 
ages are  fully  supported  by  the  views  ex- 
pressed in  Jefferis  v.  Chicago  &  N.  W.  R. 
Co.  147  Iowa,  124,  124  N.  W.  367,  if  it  is 
borne  in  mind  that  there  was  no  con- 
troversy under  the  evidence  as  to  the  dam- 
aged condition  of  the  crops  as  they  existed 
after  the  flood  being  due  to  that  cause. 

We  flnd  no  error  in  the  record,  and  the 
judgment  is  affirmed. 


KANSAS  SUPREME  COURT. 

J.   M.    BOYER 
v. 

STATE  FARMERS'  MUTUAL  HAIL  IN- 
SURANCE COMPANY,  Appt. 

(86  Kan.  442,  121  Pac.  329.) 

Insurance  —  hail  —  delay   in   policy  — 
liability. 

Under  the  facts  of  this  case,  it  is  held 
that  a  hail  insurance  company  which  is- 
sued a  policy  on  a  crop  of  growing  corn 
the  day  after  it  was  destroyed  by  a  hail- 

Headnote  by  Bubch,  J. 


storm  is  liable  in  damages  for  the  amount 
of  the  insurance  which  would  have  been  iu 
force  before  the  storm  had  its  soliciting 
agent  not  delayed  for  an  unreasonable 
length  of  time  to  forward  the  application 
on  which  the  policy  was  issued. 

(February  10,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Jewell  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  alleged  to  have  been 
caused  by  the  negligence  of  defendant's 
agent  in  not  forwarding  plaintiff's  applica- 
tion for  hail  insurance  promptly.    Affirmed. 

Statement  by  Burch,  J.: 

The  plaintiff  sued  the  defendant  for  dam- 
ages occasioned  by  the  negligence  of  its  so- 
liciting agent  in  not  forwarding  the  plain- 
tiff's application  for  hail  insurance  prompt- 
ly, in  consequence  of  which  the  policy  was 
not  issued  until  after  the  property  sought 
to  be  insured  was  destroyed. 

The  court  made  the  following  findings  of 
fact  and  conclusions  of  law: 
Findings  of  Fact. 

'^(1)  The  defendant  was,  at  the  time  of 
the  happenings  mentioned  below,  a  corpora- 
tion existing  under  the  laws  of  the  state 
of  Minnesota. 

"(2)  The  defendant  W.  P.  Woody  was, 
at  the  time  of  the  issuance  of  the  policy 
of  insurance  hereinafter  mentioned,  an  agent 
of  the  said  company,  authorized  to  solicit 
applications  for  insurance,  to  collect  pre- 
miums, and  to  forward  applications  to  the 
defendant  insurance  company  at  Waseca, 
Minnesota,  for  approval  or  rejection  by 
said  company.    • 

"(3)  On  the  7th  day  of  July,  1909,  plain- 
tiff, J.  M.  Boyer,  was  the  owner  of  100 
acres  of  growing  corn,  50  acres  of  which 
was  situated  in  section  21,  township  5 
south,  of  range  9  west  of  the  sixth  prin- 


Note,  —  Liahility  of  insurance  company 
for  negligent  delay  in  passing  upon 
or  issuing  policy  until  after  loss. 

The  question  as  to  the  effect  of  delay  in 
passing  upon  applications  for  insurance  is 
covered  in  the  note  to  Northwestern  Mut. 
L.  Ins.  Co.  V.  Neafus,  36  L.R.A.(N.S.) 
1211.  In  the  cases  there  dealt  with  the 
question  presented  was  whether  the  insurer 
could  be  held  liable  as  upon  a  contract  of 
insurance;  that  is,  whether  a  delay  in  pass- 
ing upon  the  application  would  amount  to 
an  acceptance  of  the  risk  which  would  bind 
the  insurer.  In  Boyer  v.  State  Farmebs' 
Mut.  Hail  Ins.  Co.,  however,  it  was  sought 
to  hold  the  insurer  liable,  not  upon  a  con- 
tract of  insurance,  but  because  of  the  negli- 
gence of  its  agent  in  failing  to  forward  the 
application  within  a  reasonable  time.  But 
40  L.R.A.(N.S.) 


one   case   dealing   with   that   question   has 
been  disclosed. 

In  Walker  v.  Farmers'  Ins.  Co.  61  Iowa, 
679,  2  N.  W.  583,  the  trial  court  instructed 
the  jury  that  if  they  found  that  the  person 
who  received  the  application  for  insurance 
was  an  agent  with  limited  and  restricted 
authority,  having  power  only  to  receive  and 
forward  applications  to  the  company  for  its 
approval  or  rejection,  then,  as  such,  he 
would  be  held  to  the  use  of  ordinarj'  dili- 
gence, and  the  company  would  he  liable  for 
his  iipglijirence  in  the  performance  of  such 
duty,  and  if  he  neglected  to  forward  the 
application  within  a  reasonable  time,  con- 
sidering all  the  circumstances,  the  company 
would  be  liable  for  any  loss  occasioned  by 
such  nejjlect.  This  instruction  was  held 
erroneous  in  that  case  on  the  ground  that 
no   issue  of  negligence  was  raised  by  the 
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dpal  meridian,  and  50  acres  situated  in 
section  21,  township  5  south,  of  range  9 
west  of  the  sixth  principal  meridian. 

*'(4)  On  the  7th  day  of  July,  1900,  said 
W,  P.  Woody  went  to  the  farm  of  the 
plaintiff,  and  took  his  application  for  the 
insurance  of  the  corn,  ahove  mentioned,  for 
the  purpose  of  insuring  it  against  damage 
from  hail,  the  limit  of  the  amount  of  such 
insurance  being  $1,000;  tlie  premium  for 
such  insurance  being  the  sum  of  $60. 

''(5)  During  the  negotiations,  the  plain- 
tiff informed  Woody  that  he  could  pay 
cash  or  give  his  note;  but  it  would  be  more 
convenient  to  give  his  note.  "This  was 
agreed  to  by  said  Woody. 

"(G)  The  crop  of  corn  was  exceptionally 
good,  and  plaintiff  also  informed  said 
Woody,  in  effect,  that  he  desired  the  ap- 
plication forwarded  at  once,  as  he  had  a 
fine  crop  of  com  and  did  not  wish  to  lose 
it. 

'*(7)  The  application  was  then  drawn 
np  and  the  note  was  executed,  made  pay- 
able to  the  order  of  W.  P.  Woody,  which 
was  done  for  the  convenience  of  Woody  in 
having  it  discounted. 

"(8)  Woody  had  never  been  expressly 
authorised  to  accept  notes  in  payment  of 
premiums;  but  it  had  been  his  habit  to 
take  them  and  have  them  discounted,  and 
send  in  the  cash  with  the  application. 

"  (9)  Woody's  residence  and  place  of  busi- 
ness were  in  Cawker  City,  Mitchell  coun- 
ty, Kansas.  He  arrived  in  Cawker  City 
about  7  o'clock  in  the  evening.  On  the  8th 
day  of  July,  at  about  9  o'clock  in  the  morn- 
ing, he  took  the  note  to  a  bank  in  Cawker 
City  to  sell  it  and  have  it  discounted; 
but  the  bank  declined  to  purchase  it.  He 
kept  it  in  his  possession  all  that  day,  and 
on  the  9th  day  of  July  he  drove  over  to 
the  town  of  Glen  Elder,  situated  in  the 
same  county,  and  there  offered  the  note  for 
sale  and  discount  at  two  banks,  and  they 


declined  to  purchase  it.  He  returned  to 
Cawker  City,  and  on  the  10th  day  of  July 
he  endeavored  to  dispose  of  it  to  other  par- 
ties, who  declined  to  purchase  it,  and  on 
the  night  of  the  10th  day  of  July,  1909, 
he  sent  the  note  and  the  application  to  the 
defendant  company,  where  it  arrived  on 
the  12th  day  of  July,  1909.  He  had  also 
taken  the  application  of  A.  T.  Boyer  and 
Charles  Boyer  for  insurance  on  growing 
crops  owned  by  them  separately,  and  had 
taken  their  notes  in  payment  of  the  pre- 
miums thereon.  He  sent  all  three  of  these 
notes  and  the  applications  at  the  time  of 
sending  the  application  and  note  of  plain- 
tiff, and  in  his  letter  informed  the  com- 
pany 'that  he  would  stand  for  the  collec- 
tion' of  the  notes;  that  they  owned  680 
acres  of  very  fine  land  in  Jewell  county, 
Kansas,  but  were  in  debt  a  good  deal;  and 
that  they  had  given  a  first  lien  on  165 
acres  of  as  fine  corn  as  could  be  seen  in 
the  county,  and  which  was  tasseling  out  in 
fine  stiape. 

"(10)  The  note,  application,  and  letter 
were  received  by  the  secretary  of  the  com- 
pany, who  made  no  objection  because  the 
application  was  not  accompanied  by  the 
cash,  and  on  the  12th  day  of  July,  1900, 
the  policy  of  insurance,  which  is  marked 
'Exhibit  A,'  and  appears  as  such  in  the 
petition  of  plaintiff,  was  issued  to  the 
plaintiff,  and  the  other  policies  issued  to 
A.  T.  Boyer  and  Charles  Boyer. 

"(11)  The  application  of  the  plaintiff  on 
which  such  policy  was  issued  is  the  one 
marked  'Exhibit  B'  in  plaintiff's  petition. 
A  copy  of  the  by-laws  was  printed  on  the 
policy  so  issued,  and  forms  a  part  of  tRe. 
contract  under  which  said  policy  was  to  be 
so  issued. 

"(12)  That  had  said  application  and 
note  been  forwarded  on  the  night  of  the 
7th,  or  on  the  morning  or  night  of  the 
8th  of  July,  which  could  have  been  done, 


pleadings,  the  court  saying:  "It  may  be, 
but  the  point  we  do  not  decide,  that  de- 
fendant is  liable  for  the  neglect  of  its  agent, 
as  contemplated  in  this  instruction;  but 
in  order  to  recover  for  such  negligence  the 
action  must  be  based  thereon  and  the  peti- 
tion must  so  declare.  The  petition  in  this 
case  declares  upon  a  contract  for  insurance. 
This  instruction  contemplates  liability  of 
defendant  on  account  of  the  negligence  of 
defendant's  agent  in  not  forwarding  to  de- 
fendant the  application  and  other  papers. 
No  issue  as  to  negligence  was  raised  by  the 
pleadings.  The  court,  therefore,  erred  in 
submitting  to  the  jury  by  this  instruction 
the  question  of  the  agent's  negligence." 

Although  the  instruction  in  the  foregoing 
case  was  there  improper  because  no  issue 
of  negligence  had  been  joined,  it  appears 
to  be  perfectly  sound  as  a  legal  proposition. 
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As  there  suggested,  the  question  of  what 
is  a  reasonable  time  for  forwarding  the  ap- 
plication would  vary  with  the  particular 
circumstances  of  each  case.  For  example, 
what  might  be  found  to  be  a  reasonable 
time  for  forwarding  an  application  for  fire 
or  life  insurance  might  not  be  a  reasonable 
time  in  a  case  involving  an  application  for 
hail  insurance  which  was  made,  as  in  Boyeb 
V.  State  Fabmebs'  Mut.  Hail  Ins.  Co.,  at 
a  time  when  a  loss  might  be  expected  mo- 
mentarily. But  whatever  the  decision  of 
the  jury  may  be  on  this  question,  it  can- 
not be  doubted  that  the  proposition  that  an 
insurer  should  be  held  liable  for  a  loss 
sustained  by  an  applicant  for  insurance  be- 
cause of  the  negligence  of  the  insured's 
agent  in  failing  to  forward  the  application 
within  a  reasonable  time  is  sound. 

J.  T.  W. 
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instead  of  on  the  10th,  they  would  have 
been  received  by  the  company  and  the  pol- 
icy would  have  been  issued  to  plaintiff  be- 
fore the  destruction  of  his  crop  of  corn  be- 
low mentioned.  But,  considering  the  criti- 
cal situation  of  the  corn,  the  danger  of 
hail  from  [in]  July  and  August,  and  the 
limited  number  of  days  the  insurance  was 
to  run,  together  with  all  the  other  circum- 
stances in  this  case,  the  court  finds  that 
the  said  agent  held  said  application  an  un- 
reasonable length  of  time,  and  on  such  ac- 
count the  application  was  not  passed  upon 
by  the  company  until  July  12,  1909. 

"(13)  On  the  11th  day  of  July,  at  3:30 
o'clock,  A.  M.,  a  violent  hailstorm  swept 
over  the  country  and  totally  destroyed  the 
crop  of  100  acres  of  corn  described  in  the 
policy  so  issued  to  the  plaintiff. 

"(14)  The  value  of  the  crop  of  corn  so 
destroyed  was  at  least  $1,200. 

"(15)  On  the  12th  day  of  July,  1909, 
the  plaintiff  made  affidavit  of  his  loss, 
which  he  sent  by  United  States  mail  to  the 
proper  parties,  as  designated  in  the  policy 
of  insurance,  and  afterward,  on  the  15th 
day  of  July,  1909,  he  made  further  and 
formal  proof  of  loss,  as  required  by  the 
policy  of  insurance,  and  deposited  it  in  the 
United  States  mail,  sending  it  by  registered 
letter  to  said  company,  and  within  the 
time  required  by  the  policy  of  insurance. 

"(16)  The  company  has  refused,  and  be- 
fore the  bringing  "of  this  action  refused, 
and  still  refuses,  to  pay  for  the  destruc- 
tion of  said  crop  or  any  part  thereof. 

"(IT')  Section  15  of  the  by-laws  provided 
that  'the  application  and  policy  and  the 
by-laws  of  this  company  now  in  force,  or 
as  hereafter  enacted,  constitute  the  entire 
contract  between  the  company  and 'its  mem- 
bers, and  no  agent  is  authorized  to  enter 
into  any  agreement  which  alters  said  con- 
tract in  any   particular.' 

"(18)  While  the  company  did  not  ex- 
pressly authorize  the  agent,  Woody,  to  ac- 
cept notes  in  payment  for  premiums,  yet 
they  notified  their  agents,  including  Woody, 
that  if  they  should  find  difficulty  in  dis- 
counting notes  taken  that  the  company 
would  refer  them  to  a  bank  that  would,  and 
it  is  apparent  many  such  notes  were  taken, 
and  in  that  way  the  company  encouraged 
its  agents  to  take  notes  in  payment  of 
premiums;  and  this  is  why  Woody  took  the 
note  payable  to  himself,  instead  of  the  com- 
pany. 

"(19)  The  company  had  cautioned  the 
agent.  Woody,  never  to  send  notes  when 
they  could  be  discounted. 

"(20)  The  plaintiff  believed  the  agent, 
Woody,  had  authority  to  accept  the  note 
in  pnyinent  of  the  premium,  and  had  no 
notice  to  the  contrary,  save  and  except 
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such,  if  any,  as  is  imparted  by  the  matters 
contained  in  the  application  of  the  plain- 
tiff and  the  policy  issued  to  the  plaintiff; 
and  plaintiff  had  no  notice  that  there 
would  be  any  attempt  to  discount  or  sell 
the  note  before  forwarding  the  application. 

"(21)  The  policy  issued  to  the  plaintiff 
was  so  issued  July  12,  1909,  and  for  a  term 
ending  on  the  15th  day  of  September,  1909. 

"(22)  A  bank  in  Waseca,  Minnesota,  in 
the  same  city  wherein  the  home  office  of 
the  company  was  situated,  had  sent  a  letter 
to  the  agent,  Woody,  informing  him  that 
when  notes  were  taken  for  premiums  for 
policies  to  be  issued  by  the  defendant  com- 
pany, that  said  bank  would  purchase  said 
notes. 

"(23)  The  plaintiff  has  necessarily  been 
compelled  to  employ  attorneys  to  prosecute 
this  action,  and  a  reasonable  fee  for  such 
attorneys,  the  court  finds,  under  the  cir- 
cumstances, should  be  $200. 

"(24)  On  the  bottom  of  the  paper  upon 
which  the  application  of  the  plaintiff  for 
hail  insurance  is  written,  and  occurring  be- 
low and  after  the  signature,  appearing  in 
large  type,  as  large  as  that  in  which  the 
body  of  the  application  is  printed,  the  fol- 
lowing: 'Notice. — ^All  payments  of  pre- 
miums must  be  made  by  the  assured  by 
bank  check  or  draft  payable  to  the  order  of 
the  State  Farmers'  Mutual  Hail  Insurance 
Company  of  Waseca,  Minnesota,  and  be  at- 
tached to  and  sent  to  the  company  with 
the  application.' 

"(25)  The  plaintiff  haa  suffered  damage 
to  his  property  by  reason  of  the  destruc- 
tion thereof  in  the  sum  of  $1,200,  and  for 
$1,000  of  which  amount  the  defendant  the 
State  Farmers'  Mutual  Hail  Insurance  Com- 
pany is  liable  to  the  plaintiff." 
Conclusions  of  Law. 

"1.  The  court  therefore  concludes  that 
the  plaintiff  is  entitled  to  recover  of  the 
defendant,  the  State  Farmers'  Mutual  Hail 
Insurance  Company,  the  sum  of  $1,200; 
that  this  liability  does  not  arise  from  any 
contract  of  insurance,  but  arises  solelv  and 
on  account  of  the  failure  of  the  agent, 
Woody,  to  forward  the  application  within 
a  reasonable  time  to  the  said  company; 
and  upon  what  the  court  in  this  case 
deems  to  be  such  negligence  on  the  part 
of  the  said  agent,  the  judgment  to  be  ren- 
dered in  this  case  is  baaed." 

Messrs.  G.  li.  Kagey  and  R.  M.  Ander- 
son for  appellant. 

Messrs.  G.  M.  Hlgley,  J.  S.  Boyer,  and 
R.  C.  Postlethwaite  for  appellee. 

Burch,  J.,  delivered  the  opinion  of  the 
court : 
The  greater  part  of  the  brief  for  the  de- 
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fendant  w  devoted  to  arguments  which  re-  ^ 
iate  to  the  agent's  lack  of  authority,  under 
the  restrictions  placed  upon  him,  to  effect 
a  contract  of  insurance,  and  to  the  neces- 
sity for  an  acceptance  of  the  application  as 
a  condition  precedent  to  the  formation  of 
a  contract  of  insurance.  Many  authorities 
are  cited  upon  these  subjects,  including 
those  decisions  which  hold  that  unreason- 
able delay  in  acting  upon  an  application 
does  not  constitute  acceptance  and  does 
not  warrant  a  presumption  of  acceptance. 
The  course  of  the  inquiry  in  this  case  lies 
in  a  different  direction.  This  is  not  a  suit 
on  a  contract  of  insurance,  and  the  judg- 
ment does  not  rest  upon  the  breach  of  such 
a  contract.  The  position  of  the  plaintiff 
and  of  the  district  court  is  that,  under  the 
peculiar  conditions  surrounding  the  trans- 
action, the  agent  should  have  forwarded 
the  plaintiff's  application  promptly  for  ac- 
ceptance or  rejection;  that  the  application 
would  have  been  accepted  if  he  had  done 
BO,  and  a  contract  of  insurance  would  have 
been  consummated,  protecting  the  plaintiff 
from  the  loss  which  occurred;  that  the  neg- 
ligence of  the  agent  in  not  forwarding  the 
application  until  it  was  too  late  for  the 
acceptance  of  it  to  be  of  any  benefit  to  the 
plaintiff  was  the  negligence  of  the  com- 
pany; and  consequently  that  the  company 
wrongfully  deprived  the  plaintiff  of  the  in- 
demnity he  should  have  had,  to  his  injury. 

For  all  purposes  of  taking  and  forward- 
ing the  application,  the  agent  was  the  com- 
pany itself.  He  could  negotiate  an  appli- 
cation for  insurance,  based  upon  cash,  upon 
the  applicant's  note,  or  upon  any  other 
terms,  precisely  as  the  board  of  directors 
of  the  company  might  have  done.  The 
option  exercised  by  the  agent  to  take  a 
note,  instead  of  the  cash,  which  he  might 
have  received  (finding  No.  5),  was  an  op- 
tion exercised  by  his  principal.  He  could 
dispense  with  a  bank  check  or  draft  (find- 
ing No.  24)  as  an  essential  feature  of  the 
application,  and  whatever  the  arrangement 
with  the  applicant  might  be,  it  was  the 
agent's  duty  to  present  it  for  acceptance 
or  rejection  to  the  ofiicer  or  officers  holding 
the  reserved  power  to  determine  whether 
or  hot  a  policy  should  be  issued.  The 
agency  relation  of  insurance  solicitors  to 
the  insurer  and  the  person  solicited,  and 
the  authority  of  such  agents  over  the  sub- 
ject of  the  application,  are  fully  discussed 
in  the  case  of  Pfiester  v.  Missouri  State  L. 
Ins.  Ck).  85  Kan.  97,  116  Pad.  245,  and  the 
rules  of  law  there  stated  are  applicable 
here. 

When  the  application  was  solicited  by 
the  agent,  the  danger  period  of  the  corn- 
growing  season  had  been  reached,  and  early 
action,  whereby  the  risk  of  injury  mii^ht 
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be  shifted  to  the  defendant,  was  a  matter 
of  much  consequence  to  the  plaintiff.  The 
application  was  given  for  the  purpose  of 
transmission  to  the  defendant's  headquar- 
ters, and  not  that  it  might  be  retained  by 
the  agent  and  carried  about  in  his  pocket. 
The  defendant  itself  recognized  the  neces- 
sity for  expeditiousness  in  a  letter  of  in- 
structions to  the  agent,  which  was  intro- 
duced in  evidence,  and  which,  no  doubt, 
was  regarded  by  the  court  as  quite  ma- 
terial, when  considering  the  matters  cov- 
ered by  finding  No.  12.  A  portion  of  the 
letteif  reads  as  follows:  "Special  Notice. — 
Send  all  applications  promptly,  because 
there  is  no  liability  of  the  company  until 
the  application  is  received  and  approved  by 
us."  It  is  fair  to  presume  that  likelihood 
of  the  destruction  of  the  plaintiff's  corn  by 
hail  induced  the  very  high  rate  of  premium 
demanded  for  the  brief  term  of  the  insur- 
ance, in  this  case  6  per,  cent  on  $1,000,  or 
5  per  cent  of  the  full  value  of  the  crop  at 
the  time  of  the  negotiations.  There  was 
sufficient  danger  to  the  plaintiff  to  be  ap- 
prehended from  delay  in  closing  the  trans- 
action that  a  reasonably  prudent  business 
man,  guided  by  the  considerations  which 
ordinarily  regulate  conduct,  would  have 
acted  with  diligence.  If  the  agent  only  be 
considered,  it  is  clear  enough  that  he  would 
be  liable  if  his  negligent  retention  of  the 
application  prevented  its  timely  acceptance. 
Since  he  was  merely  the  arm  of  the  de- 
fendant, the  obligation  resting  upop  him 
was  the  obligation  of  the  defendant.  There- 
fore the  duty  of  the  defendant  to  secure 
prompt  transmission  of  the  application  from 
the  solicitor's,  field  to  the  central  office  is 
quite  apparent.  Whether  or  not  the  delay 
in  this  case  was  unreasonable  was  a  ques- 
tion of  fact  for  the  trier  of  the  facts,  and 
as  it  is  presented  here  is  not  one  of  law 
for  this  court. 

It  is  claimed  that  the  finding  that  a 
policy  would  have  been  issued  before  the 
corn  was  destroyed,  had  the  application 
been  forwarded  promptly,  is  not  sustained 
by  the  evidence.  The  finding  is  sufficiently 
sustained  by  the  proof  that  the  applica- 
tion was  immediately  approved  upon  its 
arrival  at  the  defendant's  office,  and  a  pol- 
icy was  issued  accordingly,  taking  effect  at 
noon  of  the  same  day.  The  jposition  of  the 
defendant  was  that  its  hailstorm  business 
was  conducted  on  a  cash  basis  only,  and 
its  witnesses  supported  this  position  by 
some  interesting  testimony.  They  stated 
that  premiums  must  be  paid  in  cash;  that 
promissory  notes  are  never  accepted;  that 
the  defendant  was  not  interested  in  the 
plaintiff's  note,  and  did  not  know  what 
became  of  it;  and  that  the  defendant  was 
onlv    interested    in   a   cash    settlement   for 


i6d 


KANSAS  SUPREME  COURT. 


^iAY, 


the  policy, — all  in  face  of  the  proof  that 
three  policies  at  least  (finding  No.  10) 
were  issued  on  July  12th  without  cash,  and 
without  hesitation  or  objection. 

It  is  said  that  the  plaintiff  invited  delay 
by  giving  his  note,  instead  of  paying  cash. 
Findings  6  and  6  dispose  of  this  conten- 
tion, and  they  are  abundantly  sustained 
by  the  evidence.  It  is  further  said  there  is 
no  evidence  that  the  plaintiff  did  not  know 
the  agent  would  attempt  to  sell  the  note 
before  sending  in  the  application.  The 
plaintiff  did  not  testify  in  so  many  words 
that  he  had  no  such  knowledge;  but  the 
evidence  is  quite  conclusive  that  he  be- 
lieved he  had  paid  his  premium,  and  that 
the  application  would  go  forward  immedi- 
ately. Other  criticisms  of  the  findings  of 
fact  are  either  invalid  or  immaterial.  Cer- 
tain evidence  objected  to  waa  admissible 
under  the  decision  in  the  case  of  Pfiester 
V.  Missouri  State  Cj.  Ins.  Co.  supra. 

The  judgment  of  the  District  Court  is  af- 
firmed* 


MICHIGAN  SUPRBMB  COURT. 

PEOPLE  OF  THE  STATE  OF  MICHIGAN 

▼. 

GEORGE  A.  OSBORNE. 

(—  Mich.  — ,  136  N.  W.  921.)' 

Voter  ~   residence  ~   attendance     at 
school. 

1.  A  student  is  not  prevented  from  gain- 
ing a  residence  for  voting  purposes  at  the 
place  where  he   is  attending  school,  by  a 


constitutional  provision  that  no  elector  shall 
be  deemed  to  have  gained  or  lost  a  residence 
while  in  attendance  at  any  seminary  of 
learning,  if  he  goes  to  the  college  town  for 
the  purpose  of  establishing  his  residence 
there,  although  an  incidental  purpose  is  to 
take  advantage  of  the  educational  resources 
of  the  town. 

Same  «  illegal  voting  «  necessity  of 
criminal  Intent. 

2.  Criminal  intent  is  a  necessary  element 
of  conviction  for  violation  of  the  statute 
against  illegal  voting. 

(May  3,  1912.) 

EXCEPTIONS  by  defendant,  before  sen- 
tence, to  rulings  of  the  Circuit  Court 
for  Calhoun  County  in  a  proceeding  char- 
ging him  with  illegal  voting,  which  re- 
sulted in  his  conviction.    Sustained. 

Statement  by  Ostrander,  J.: 

Respondent  is  unmarried,  twenty-seven 
years  of  age,  and,  bom  in ,  Canada,  is  a 
naturalized  citizen  of  the  United  States. 
His  father,  an  itinerant  Methodist  clergy- 
man, is  not  a  citizen  of  the- United  States, 
though  living  in  Michigan.  From  Canada 
respondent  came  to  Whittamore,  Michigan, 
but  just  before  going  to  Albion,  Michigan, 
in  September,  1905,  he  was  teaching  school 
in  the  township  of  Burley,  Iosco  county, 
Michigan,  where  he  was  registered  as  an 
elector  and  voted.  He  has  not  lived  with 
bis  parents  for  twelve  years  and  has  sup- 
ported himself  since  he  was  fifteen  years 
of  age.  When  he  left  Iosco  county,  he  did 
so  without  expecting  ever  to  return,  and 
his  name  was  stricken  from  the  registra- 
tion book.    At  Albion  he  registered  at  the 


Note.  ^  Acquiring  residence  as  a  voter 
tthile  attending  school  or  public  €n- 
stitution. 

Earlier  cases  on  the  point  here  annotated 
may  be  found  in  the  note  to  Wolcott  v.  Hol- 
comb,  23  L.R.A.  215. 

As  to  whether  residence  as  a  qualification 
of  voters  means  domicil,  see  note  to  Ander- 
son V.  Palmer  Transfer  Co.  19  L.R.A.  ( N.S. ) 
759. 

Most  of  the  states  from  which  cases  are 
cited  in  this  note  have  a  constitutional  pro- 
vision which  reads:  **For  the  purpose  of 
voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence  by  reason  of  his 
presence  or  absence  while  employed  in  the 
service  of  the  United  States,  nor  while  en- 
gaged in  the  navigation  of  the  waters  of 
this  state,  or  of  the  United  States,  or  of 
the  high  seas;  nor  while  a  student  at  any 
seminary  of  learning;  nor  while  kept  at 
any  almshouse  or  other  asylum  at  public 
expense;  nor  while  confined  in  any  public 
prison."  So  that  in  this  note,  whenever  a 
constitutional  provision  is  referred  to,  the 
reference  is  to  the  one  just  quoted. 
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The  courts,  however,  generally  take  the 
view  that  while  the  constitutional  provision 
prevents  one  from  acquiring  a  voting  resi- 
dence by  reason  of  the  circumstances  named, 
it  does  not  prevent  one  otherwise  within 
its  purview  from  acquiring  such  a  residence 
by  reason  of  other  circumstances. 


Inmates  of  soldiers'  homes,  or  occupants  of 
government  posts. 

•  In  Stewart  v.  Kyser,  105  Cal.  469,  39  Pac. 
19,  it  is  held  that  such  a  constitutional  pro- 
vision as  is  stated  supra  does  not  prevent 
one  who  gives  up  a  former  residence  and 
enters  a  veterans'  home  with  the  purpose  of 
forever  making  it  his  home,  from  acquiring 
a  voting  residence  in  the  precinct  where  the 
home  is  located. 

And  in  Cory  v.  Spencer,  67  Kan.  648,  63 
L.R.A.  275,  73  Pac.  920,  which  case  square- 
ly overrules  Lawrence  v.  Leidigh,  58  Kan. 
594,  62  Am.  St.  Rep.  631,  50  Pae.  600,  it 
was  held  that  such  a  provision  does  not  pre- 
vent one  in  a  soldiers*  home  from  acquiring 
a  voting  residence  there  if  such  is  his  pur- 
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college  aa  a  resident  of  the  city.  He  has 
lived  there  continuously,  in  the  third  ward, 
where  he  is  registered  as  an  elector  and 
where  he  voted  for  five  years.  His  per- 
manent address  since  September,  1905,  has 
been  Albion,  Michigan,  and  during  that 
time  he  has  earned  his  living  in  and  about 
the  city.  He  has  no  definite  plans  for  the 
future.  At  the  spring  election  in  the  year 
1911,  respondent's  vote  was  challenged,  but 
was  received  by  the  inspectors,  whereupon 
he  was  arrested,  and  in  an  information 
filed  in  the  circuit  court  for  the  county  of 
Calhoun  is  charged  with  having  voted  il- 
legally. The  material  facts  are  not  in  dis- 
pute. Respondent  testified  at  the  trial  that 
his  primary  purpose  in  going  to  Albion 
was  to  attend  college;   that  he  had  been 


for  six  years  fitting  himself  for  the  minis- 
try, and  went  to  Albion  because  he  could 
there  obtain  an  education  and  because  there 
was  offered  there  inducements  to  work  his 
way  through  college.  He  said:  "If  after 
graduating  I  should  receive  a  call  to  go  to  ^ 
some  other  place,  I  expect  I  would  go.  I 
may  receive  a  call  to  preach  in  a  church  in 
Calhoun  county,  but  not  in  Albion.  I  don't 
expect  to  in  Albion."  He  was  asked  by  the 
court  the  following  question:  "Is  there 
anything  now,  or  has  there  been  anything 
during  the  past  two  years,  that  has  caused 
you  to  remain  there  except  the  fact  that 
you  are  taking  the  course  of  instructions 
provided  by  Albion  college?"  To  which  he 
replied:  "There  is.  In  the  first  place,  the 
ecclesiastical  history  of  the  college,  and,  in 


pose.  The  court  said:  "He  is  as  free  as 
if  he  were  not  a  recipient  of  this  bounty." 

The  vote  of  a  permanent  inmate  of  a 
soldiers'  home  in  a  state  other  than  that  of 
the  county  where  he  voted  and  from  which 
he.  is  not  permitted  to  go  without  a  "fur- 
lough" is  properly  rejected,  notwithstand- 
ing the  testimony  of  the  party  that  he  has 
no  intention  of  changing  his  residence  from 
the  place  where  he  voted.  Lankford  v.  Geb- 
hart,  130  Mo.  621,  51  Am.  St.  Rep.  685,  32 
S.  W.  1127,  wherein  it  was  said:  "The 
testimony  .  .  .  that  he  had  no  inten- 
tion of  changing  his  residence  when  he  be- 
came a  member  of  the  home  or  afterward 
may  be  taken  as  a  mere  conclusion  of  the 
witness.  A  contrary  intent  may  be  gath- 
ered from  all  the  circumstances." 

But  in  Powell  v.  Spackman,  7  Idaho,  692, 
64  L.R.A.  378,  66  Pac.  503,  it  is  held  that 
such  a  constitutional  provision  preserves  the 
voting  status  of  the  inmates  of  a  soldiers' 
home  at  the  time  of  their  entry  thereto, 
and  prevents  such  inmates  from  acquiring 
the  right  to  vote  in  the  county  and  precinct 
in  whjeh  the  home  is  located.  To  the  same 
effect  is  Re  Smith,  44  Misc.  384,  89  N.  Y. 
Supp.  1006. 

And  "the  fact  that  a  member  of  the 
home  (soldiers'  and  sailors')  is  detailed  to 
perform  certain  services,  for  which  he  re- 
ceives a  compensation,  does  not  change  his 
status.  He  is  still  kept  in  the  home  at  pub- 
lic expense;  .  .  .  and  a  member  of  the 
home,  a  part  of  whose  pension  is  turned 
over  to  the  commander  .  .  .  does  not 
.  .  .  occupy  a  relation  to  the  home  dif- 
ferent from  that  of  the  other  inmates."  Re 
Registration  of  Voters,  21  Pa.  Co.  Ct.  473, 
wherein  it  was  also  said:  "I  do  not  hold 
that  a  member  of  the  home  may  not  acquire 
a  residence,  for  voting  purposes,  in  that  dis- 
trict, but  do  hold  that  to  do  so  he  must  ac- 
quire such  residence  aside  from  that  which 
attaches  as  a  member  of  the  home.  For  in- 
stance, a  member  of  the  home  who  has  a 
family  may,  by  moving  such  family  into  the 
district,  become  a  voter  therein.  So,  if 
discharged  from  the  home,  by  remaining  in 
the  district  with  proper  intent,  he  may  be- 
come a  voter  therein  and  remain  such  even 
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if  again  a  member  of  the  home.  For,  if  a 
voter  in  that  district  when  entering  the 
home,  he  would,  of  course,  remain  such." 

And  the  inmates  of  a  soldiers'  home  in 
Tennessee,  the  exclusive  jurisdiction  of 
which  is  vested  in  the  United  States  gov- 
ernment, are  not  entitled  to  vote  at  state 
elections  notwithstanding  that  the  state 
statute  by  which  consent  was  given  to  the 
acquisition  of  the  site  for  the  home  pro- 
vides that  nothing  therein  shall  prevent  the 
inmates  from  voting,  as  the  legislature  could 
not  confer  the  right  of  suffrage  upon  per- 
sons whose  legal  status  is  fixed  as  nonresi- 
dents. State  ex  rel.  Lyle  v.  Willett,  117 
Tenn.  334,  97  S.  W.  299.  The  court  re- 
ferred to  the  fact  that  there  was  no  pro- 
vision in  the  Constitution  of  Tennessee  simi- 
lar to  that  referred  to  at  the  beginning  of 
the  note. 

But  employees  and  inmates  of  the  home, 
who  work  and  eat  both  regularly  and  ir- 
regularly therein,  but.  who  have  homes  and 
families  on  the  outeide  of  the  home 
grounds,  with  whom  they  spend  their  even- 
ings and  nights  and  irregularly  take  their 
meals,  being  residents  of  the  state  and  oth- 
erwise qualified  to  vote,  are  entitled  to 
vote  in  that  place.    Ibid. 

Inmates  of  almshouses  and  hospitals. 

In  Re  Batterraan,  14  Misc.  213,  35  N.  Y. 
Supp.  593,  it  was  held  that  art.  2,  §  3,  of 
the  Constitution  of  1895,  providing  that 
"for  the  purpose  of  voting  no  person  shall 
be  deemed  to  have  gained  or  lost  a  resi- 
dence" while  kept  at  any  asylum  or  institu- 
tion wholly  or  partly  supported  at  public 
expense  or  charity,  is  prospective  in  its 
operation  and  effect,  and  if  a  residence  has 
been  already  acquired  in  any  institution  of 
the  kind  described  in  the  section,  it  will 
not  be  held  to  have  been  taken  away  by  this 
provision  of  the  Constitution.  To  the  same 
effect  is  Re  Griffiths,  16  Misc.  128,  38  N. 
Y.  Supp.  953. 

A  constitutional  provision  against  gain- 
ing a  residence  while  confined  in  a  public 
prison  applies  to  a  person  committed  to 
such  prison,  even  if  the  commitment  was  ir- 
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the  second  place,  the  opportunity  we  get  in 
supplying  pulpits  around  the  immediate  vi- 
cinity and  attending  college  also,  and  also 
the  work  we  get  during  vacations  in  the 
city  at  various  employments  as  the  Em- 
ployment Bureau  suggests  and  discovers  for 
us.  Q.  Those  things  which  you  have  just 
enumerated  are  the  only  things  that  have 
caused  you  for  the  past  year  or  so  and  are 
now  causing  you  to  continue  your  residence 
there  in  Albion.  Is  that  true?  A.  Yes, 
the  school  advantages  plus  the  opportuni- 
ties of  earning  my  way  through.''  Re- 
spondent's  motion    for    a    directed    verdict 


was  denied,  and  the  court  advised  the  jury 
that  upon  the  undisputed  evidence  respond- 
ent could  not  have  acquired  a  residence  in 
Albion.  Pro  forma  he  submitted  the  ques* 
tion  of  respondent's  guilt  to  the  jury,  which 
returned  the  following  verdict:  "Under 
the  direction  of  the  court  only,  we  return 
a  verdict  of  guilty."  The  cause  is  here  on 
exceptions  before  sentence. 

Messrs.  Weeks  &  Cooper,  for  defend- 
ant: 

A  student  is  not  compelled  to  maintain 
his  residence  at  the  place  from  whence  be 


regular  or  illegal,  and  was  made  up  on  his 
own  application;  and  consequently  he  can- 
not vote  in  the  district  where  the  prison  is 
located,  and  therefore  has  no  right  to  regis- 
ter therein,  notwithstanding  the  fact  that 
he  has  no  family  and  no  home,  and  made 
application  for  commitment  to  get  a  home 
and  work  in  the  prison.  People  v.  Cady, 
143  N.  Y.  100,  25  L.R.A.  399,  37  N.  E.  673, 
affirming  78  Hun,  616,  28  N.  Y.  Supp.  1110. 

And  an  unpaid  helper  in  a  public  hos- 
pital, who  is  simply  an  inmate  of  the  hos- 
pital under  a  bare  license,  that  is,  with 
mere  permission  to  use  it  as  an  asylum, 
getting  his  board  and  lodging  for  work  he 
would  be  required  to  do,  is  '*kept"  in  the 
institution  within  the  constitutional  pro- 
vision, and  cannot  acquire  a  residence  for 
voting  in  the  district  where  the  hospital 
is  situated.  People  ex  rel.  McShane  v. 
Hagen,  164  N.  Y.  670,  58  N.  E.  1091,  affirm- 
inff  48  App.  Div.  203,  62  N.  Y.  Supp.  816. 

Neither  does  an  inmate  of  a  Samaritan 
Home  for  the  Aged  acquire  a  residence  fojr 
the  purpose  of  voting  in  the  district  where 
the  home  is  located.  Ive  01  well,  165  N.  Y. 
642,  59  N.  E.  1128,  affirming  64  App.  Div. 
630,  66  N.  Y.  Supp.  659. 

And  in  Murray's  Petition,  5  W.  N.  C.  9, 
it  was  said  of  former  paupers  at  an  insti- 
tution, who  get  no  money  comi)en8ation  or 
wages,  but  do  certain  work  at  the  institu- 
tion, and  are  accorded  certain  privileges  in 
return  for  their  board,  lodging,  and  cloth- 
ing: "This  class  is  very  near  the  class  of 
paupers  among  whom  duch  distinctions  as 
to  employment  and  privileges  may  fairly  be 
made  as  a  reward  for  superior  intelligence, 
industry,  or  good  behavior.  We  think  it 
more  in  accordance  with  the  language  and 
spirit  of  the  Constitution  to  treat  such  per- 
sons as  still  in  the  class  of  paupers.  They 
are  not  free  and  self-supporting  citizens,  and 
are  therefore  deprived,  for  the  time,  of  their 
political  privilege  of  voting." 


Students. 

The  fact  that  one  is  a  student  in  a  uni- 
versity doe's  not  entitle  him  to  vote  where 
the  university  is  situated,  nor  does  it  of 
itself  prevent  his  voting  there.  He  may 
vote  at  the  seat  of  the  university  if  he  has 
his  residence  there  and  is  otherwise  quali- 
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iied.  Wickham  v.  Coyner,  30  Ohio  G.  C. 
766;  Berry  v.  Wilcox,  44  Neb.  82,  48  Am. 
St.  Rep.  706,  62  N.  W.  249,  wherein  it  was 
said:  "Persons  otherwise  qualified  as 
voters,  who  conie  to  the  seat  of  a  university 
mainly  for  the  purpose  of  obtaining  an 
education,  who  are  not  dependent  upon  their 
parents  for  support,  who  have  not  the  in- 
tention of  returning  to  their  parental  home 
upon  the  completion  of  their  studies,  who 
are  accustomed  to  leave  the  seat  of  the 
university  during  vacation,  going  wherever 
they  might  find  employment,  and  returning 
to  the  university  when  the  term  opens,  re- 
garding the  seat  of  the  university  as  their 
home,  and  having  no  purpose  formed  as  to 
their  movements  after  completing  their 
studies,  are  entitled  to  vote  at  the  seat  of 
the  university." 

So,  in  Hall  v.  Schoenecke,  128  Mo.  661, 
31  S.  W.  97,  it  was  held  that  a  student  may 
become  a  resident  of  the  place  where  the 
college  is  located  though  he  only  went  there 
for  the  purpose  of  attending  school.  Wheth- 
er he  has  done  so  or  not  depends  upon  all 
the  facts  and  circumstances.  The  facts  that 
he  is  supported  and  maintained  by  his  par- 
ents, and  spends  his  vacations  with  them, 
arc  strong,  but  not  necessarily  conclusive, 
circumstances  to  prove  that  he  has  not 
changed  his  residence.  The  question  is,  as 
in  other  cases,  largely  one  of  intention, 
though  as  to  this,  the  evidence  of  the  party 
himself  is  not  necessarily  conclusive. 

And  where  a  student  who  is  self-support- 
ing gives  up  his  former  residence  and  comes 
to  college  with  the  intention  of  remaining 
in  the  county  after  his  studies  are  over,  he 
acquires  a  residence  for  the  purpose  of 
voting.  Wickham  v.  Coyner,  supra;  Re 
Lower  Oxford  Contested "  Election,  2  Pa. 
Co.  Ct.  323. 

People  ex  rel.  Saunders  v.  Hanna,  98 
Mich.  515,  57  N.  W.  738,  is  sufficiently  set 
out  in  People  v.  Osborne. 

An  active  intent  upon  the  part  of  the 
student  to  change  his  residence  to  the  place 
where  he  is  pursuing  his  studies  must  be 

'shown.    Wickham  v.  Co^'ner,  supra. 

\  In  Ke  Lower  Merion  Election,  1  Chester 
To.  Rep.  257,  it  wad  said:  "He  [the 
student]  may  intend  to  go  elsewhere  when 
his  studies  are  over,  but,  if  he  has  no  other 
home  while  present  at  the  institution,  if  he 
has  no  fixed  nlaoe  to  which  he  intends  to 
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came,  against  his  wishes  and  desires,  hut 
can  abandon  that  residence  and  gain  a  i^si- 
dence  in  his  college  town. 

Re  Lower  Oxford  Contested  Election,  11 
Phila.  641 ;  Cessna  v.  Meyers,  Smith,  Elect. 
Cas.  60;  People  ex  rcl;  Budd  y.  Holden,  28 
Gal.  136;  Pedigo  y.  Grimes,  113  Ind.  148, 
13  N.  E.  700;  Shaeffer  v.  Gilbert,  73  Md. 
66^  20  AU.  434;  Paine,  Elections,  §  69; 
McCrary,  Elections,  3d  ed.  66;  Putnam  y. 
Johnson,  10  Mass.  488;  Opinion  of  Jus- 
tices, 5  Met.  587. 

Messrs.  R.  H.  Kirschman  and  Bdward 
R.  lioad  for  the  People. 


Ostrander,  J.,  delivered  the  opinion  of 
the  court: 

In  the  Constitution  of  1850,  §  5  of  arti- 
cle 7  reads  as  follows:  ''No  elector  shall 
be  deemed  to  have  gained  or  lost  a  resi- 
dence by  reason  of  his  being  employed  in 
the  service  of  the  United  States  or  of  this 
state;  nor  while  engaged  in  the  navigation 
of  the  waters  of  this  state  or  of  the  United 
States;  or  of  the  high  seas;  nor  while  a 
student  of  any  seminary  of  learning;  nor 
while  kept  at  any  almshouse  or  other  asy- 
lum at  public  expense;  nor  while  confined 
in  any  public  prison,  except  that  honorably 


go  when  his  undergraduate  period  is  over, 
if  he  elects  to  become  a  citizen  in  the  dis- 
trict of  his  alma  mater,  and  d9es  become 
such  citizen,  he  has  the  right  to  vote — if  the 
election  board  is  satisfied  as  to  the  bona 
fides  of  his  intent." 

One  who  comes  into  the  state  for  the  sole 
purpose  of  attending  school,  and  resides  for 
six  months  in  the  county  and  precinct  where 
the  school  is,  or  if  he  intends  to  reside  until 
the  school's  four-year  course  is  finished,  but 
with  no  intention  to  reside  there  after- 
wards, is  not  a  resident,  within  the  consti- 
tutional provisions,  of  the  precinct  where 
the  school  is  located,  and  tnerefore  not  a 
voter  in  that  precinct,  notwithstanding  the 
fact  that  all  the  while  he  is  in  the  school 
he  has  no  intention  as  to  where  he  will  re- 
side when  his  school  is  over.  '  Parsons  v. 
People,  30  Colo.  388,  70  Pac.  689. 

Where  there  is  no  constitutional  or  statu- 
\  tory  provision  against  a  student  at  college 
acquiring  a  voting  residence  there,  he  may 
acquire  one  at  the  college  if  he  supports 
himself  entirely  by  his  own  efforts,  is  not 
subject  to  parental  control,  and  regards  thlB 

Slace  where  the  college  is  situated  as  his 
ome,  even  though  he  may  at  some  future 
time  intend  to  remove,  but  has  the  inten- 
tion of  making  it  his  present  abiding  place, 
and  has  no  positive  and  fixed  intention  as 
to  where  he  will  locate  when  he  leaves; 
but  his  presence  in  the  (College  town  must 
be  an  actual,  bona  fide  one,  with  no  inten- 
tion, of  returning  to  the  parental  home 
upon  the  completion  of  his  studies.  Welsh 
T.  Shumway,  232  III.  54,  S3  N.  E.  549. 

Notwithstanding  the  constitutional  pro- 
visions in  New  York,  it  is  held  that  a  voter 
may  change  his  legal  residence  into  a  new 
district  in  spite  of  the  fact  that  he  becomes 
a  student  in  the  institution  of  learning 
therein;  but  the  facts  to  establish  such  a 
change  must  be  wholly  independent  and 
outside  of  his  presence  in  the  new  district 
as  a  student,  and  should  be  very  clear  and 
convincing  to  overcome  the  natural  pre- 
sumption. Be  Goodman,  146  N.  Y.  284,  40 
N.  R  769,  affirming  84  Hun,  53,  31  N.  Y. 
Snpp.  1043,  wherein  it  was  held  that  the 
mere  fact  of  taking  a  room  at  a  seminary 
for  the  sole  purpose  of  studying  did  not 
constitute  one  a  voter  in  the  district  in 
which  the  seminary  was  located.  To  the 
same  effect  is  Re  Garvey,  147  N.  Y.  117,  41 
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N.  E.  439,  affirming  84  Hun,  611,  32  N.  Y. 
Supp.  689. 

So,  where  one  settles  in  a  town  with  the 
sworn  intent  of  .becoming  a  resident  of  that 
town,  he  does  not  effect  a  change  of  resi- 
dence from  that  town  to  a  seminary  in  an- 
other city  by  the  fact  that  he  sells  books 
in  the  latter  city  and  acts  as  a  lay  reader 
incidentally  to  pursuing  his  studies  in  a 
theologicaf  seminary.    Re  Garvey,  supra. 

And  the  letters  of  a  student  who  enters  a 
seminary,  addressed  to  the  mayor  of  the 
city  and  to  the  board  of  registration  of  the 
election  district  in  which  the  seminary  is 
located,  informing  them  that  he  intends  to 
make  the  seminary  his  residence  for  all 
purposes,  but  places  no  additional  facts  be- 
fore the  court  bearing  upon  the  change  of 
residence,  are  not  sufficient  to  effect  such 
change  of  "residence,  since  nothing  independ- 
ent of  his  temporary  residence  at  the  semi- 
nary as  a  student  is  shown.  Re  McCor- 
mack,  86  App.  Div.  362,  83  N.  Y.  Supp.  847. 

So,  the  inability  of  students  to  acquire 
a  residence  for  voting  purposes  merely  by 
attending  an  institution  of  learning,  under 
Const,  art.  2,  §  3,  extends  to  students  in 
a  Roman  Catholic  seminary,  studying  for 
the  priesthood,  although  each  of  them  has 
renounced  all  other  residence  or  home,  and 
on  admission  to  the  priesthood  will  con- 
tinue in  the  seminary  until  assigned  else- 
where by  his  ecclesiastical  superiors.  Re 
Barry,  164  N.  Y.  18,  52  L.R.A.  831,  58  N. 
E.  12,  8-N.  Y.  Ann.  Cas.  148,  affirming  61 
N.  Y.  Supp.  124. 

On  the  other  hand,  in  Re  Garvey,  supra, 
reversing  84  Hun,  611,  32  N.  Y.  Su{)p.  689, 
where  one  who  save  up  his  residence  in 
Virginia,  and  took  up  his  permanent  resi- 
dence at  a  seminary  in  New  York,  notified 
the  registrar  of  the  former  state  to  erase  his  ' 
name  from  the  registered  voters  there,  wrote 
the  bishop  of  the  New  York  diocese,  in- 
forming him  that  he  had  given  up  his  legal 
residence  in  Virginia  and  intended  to  reside 
and  vote  in  New  York,  and  requested  that 
he  be  received  by  the  bishop  as  a  postulant 
by  reason  of  his  residence  in  the  diocese  of 
New  York,  it  was  held  that  the  intent  to 
change  his  legal  residence  was  clearly  dis- 
closed by  acts  which  were  independent  of  his 
presence  as  a  student  in  the  seminary,  and 
that  his  name  is  improperly  stricken  from 
the  registry  list.  E.  M.  S. 
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discharged  soldiers,  ftailors,  and  marines 
who  have  served  in  the  military  or  naval 
forces  of  the  United  States  or  of  this  utate, 
and  who  reside  in  soldiers'  homes  estab- 
lished by  the  state,  may  acquire  a  resi- 
dence where  such  home  is  located."  Con- 
struing this  provision,  it  was  said,  in  Wol- 
cott  V.  Holcomb,  07  Mich.  361,  367,  23  L.R.A. 
215,  56  N.  W.  837,  839:  *'We  are  of  the 
opinion  that  the  terms  'by  reason  of  and 
Vhile'  were  understood  by  the  framers  of 
the  Constitution  to  have  a  different  mean- 
ing. In  the  former  case  the  intention  would 
very  largely,  if  not  entirely,  govern  the 
question  of  domicil,  while  in  the  latter  it 
would  not.  It  was  clearly  the  intention  of 
the  former  provision  to  give  the  citizen 
the  right,  if  he  chose,  to  carry  his  resi- 
dence with  him  to  the  place  where  he  was 
employed  in  the  service  of  the  United  States 
or  of  the  state,  and  in  the  latter  case  it 
seems  equally  clear  that  it  was  the  inten- 
tion not  to  give  that  right."  It  was  also 
said,  by  way  of  illustration  and  argument: 
"Furthermore,  students  in  all  institutions 
of  learning,  although  they  are  in  attend- 
ance there  for  the  sole  purpose  of  obtaining 
an  education,  might,  at  their  own  will,  be- 
come electors  in  the  places  where  such  in- 
stitutions are  located.  We  think  the  Con- 
stitution prohibits  a  change  of  residence 
under  such  circumstances,  and  ttiat,  when 
one's  presence  in  any  of  the  institutions 
named  is  due  to  the  soU  purpose  of  re- 
ceiving the  benefits  conferred,  his  former 
residence  must  be  considered  his  domicil 
for  citizenship."  While  this  decision  was 
rendered  by  a  divided  court,  it  was  fol- 
lowed, without  dissent,  in  People  ex  rel. 
Saunders  .v.  Hanna,  08  Mich.  515,  57  N. 
W.  738.  In  the  Constitution  of  1908  the 
same  provision  appears  as  §  2  of  article  3. 
The  punctuation  is  not  the  same  as  that 
employed  in  the  earlier  Constitution,  and 
there  is  some  slight  change  in  the  words 
used.  There  is  nothing  upon  which  a  change 
of  meaning  may  be  reasonably  predicated. 
It  will  be  assumed,  therefore,  that  the  con- 
vention which  framed  the  last  Constitution 
included  therein  the  provision  in  question 
with  the  meaning  given  to  it  in  the  deci- 
sions which  have  been  referred  to.  That 
portion  of  the  opinion  of  the  court  in  Wol- 
cott  V.  Holcomb  to  which  we  have  alluded 
was  not,  as  respondent  intimates,  mere 
dictum.  The  right  of  a  student  attending* 
an  institution  of  learning  was  not  involved 
in  that  case,  but  the  right  of  one  placed 
by  the  Constitution  in  the  same  class  with 
such  a  student,  in  respect  to  a  change  of 
domicil,  was  involved.  We  think  the  his- 
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tory  of  the  constitutional  provision  re- 
quires the  decision  to  be  followed  in  like 
cases.    Is  the  case  before  us  a  like  case? 

It  is  said  in  the  majority  opinion  de- 
livered in  Wolcott  V.  Holcomb  that  no  ques- 
tion of  disfranchisement  was  involved,  and 
in  the  portion  of  the  opinion  above  quoted 
the  language  implies  a  limitation  of  ap- 
plication of  the  rule  announced  to  such  per- 
sons as  attend  institutions  of  learning  "for 
the  sole  purpose"  of  receiving  the  benefits 
conferred.  It  is  clear,  too,  from  the  facts 
stated  in  the  opinions,  that  the  inmate  of 
the  Soldiers'  Home  whose  rights  were  con- 
sidered was,  at  the  time  he  applied  for  ad- 
mission to  the  Home,  a  resident  of  Wood- 
stock township,  Lenawee  county.  He  pre- 
sented the>  certificate  of  the  supervisor  of 
the  township  that  he  was  then  an  actual 
resident  of  the  township.  The  inmate  later 
declared  that  "he  always  intended,  and  in 
fact  made,  the  township  of  Grand  Rapids, 
and  that  part  of  it  in  which  said  Soldiers' 
Home  is  located,  his  home,  subsequent  to 
his  entry  therein."  The  respondent  in  the 
case  at  bar  appears  to  have  had  no  resi- 
dence, in  fact  or  by  intention,  when  he 
went  to  Albion.  If  we  eliminate  from 
the  circumstances  to  be  considered  the  fact 
of  his  presence  at. the  college,  the  inference 
may  still  be  drawn  that  he  adopted  in  fact 
and  by  intention  a  residence  in  Albion  be- 
fore entering  college,  having  at  the  time, 
and  intending  to  have,  no  other  residence. 
I  apprehend  that  if  a  young  man  of  full 
age  was  sent  to  college  by  his  father,'  never 
having  acquired  a  residence  apart  from  that 
of  his  father,  and  if  his  father  and  family 
should,  in  good  faith,  for  the  purpose  of 
establishing  their  family  domicil  there,  tnke 
up  a  residence  in  the  college  town  while 
he  was  a  student  there,  he  would  thereby 
gain  a  residence  as  an  elector.  In  such 
a  case  he  would  gain  a  residence  "while 
a  student  at  an  institution  of  learning;" 
but  the  fact  that  he  was  a  student  would 
be  a  circumstance  of  no  importance  in  de- 
termining residence.  So,  if  the  family  of 
such  a  young  man  should  remove  from  one 
place  to  another  in  the  state,  I  apprehend 
that  he  might  register  and  vote  as  an  elec- 
tor in  the  community  in  which  his  father 
lived.  In  such  a  case,  he  would  both  lose 
and  gain  a  residence  "while  a  student  at 
an  institution  of  learning."  A  construc- 
tion of  the  Constitution  which  would  deny 
him  the  right  to  reside  where  his  father 
resided,  and  the  right  to  gain  a  residence 
elsewhere,  "while  a  student,"  would  in- 
volve disfranchisement.  The  law  will  not 
permit  students  at  institutions  of  learning 
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by  any  declaration  of  intention  to  become 
electors  in  the  communities  in  which  such 
institutions  are  situated.  But  if  respond- 
ent, having  no  domicil,  in  good  faith  made 
&  domicil  at  Albion,  entering  college  as  a 
resident  citizen  of  Albion,  he  was  entitled 
to  vote  there.  Whether  he  did  so  is  a  ques- 
tion of  fact. 

It  is  charged  in  the  information  that  re- 
spondent, "not  being  then  and  there  a  resi- 
dent of  the  third  ward  of  the  said  city  of 
Albion,  did  .  .  .  wilfully  vote  at  the 
said  third  ward  voting  place  in  the  said 
city  of  Albion  at  the  election  held  in  the 
said  ward  and  city."  I  assume  that  the 
prosecution  is  under  and  by  virtue  of  3 
Comp.  Laws,  §  11,439,  which  provides  a 
punishment  for  the  voting  by  a  qualified 
elector  in  any  township  or  ward  in  which 
be  does  not  reside.  It  does  not  appear  that 
the  attention  of  the  court  was  directed  to  a 
question  stated  rather  than  argued  in  the 
brief  for  respondent,  viz.,  that  a  criminal 
intent  must  be  found  to  violate  the  law. 
The  court  was  requested  to  instruct  that  a 
verdict  of  not  guilty  must  be  returned. 
The  jury  was  instructed  that  respondent 
was  presumed  to  be  innocent  and  that  the 
people  must  establish  guilt  beyond  a  rea- 
sonable doubt.  The  question  of  respond- 
ent's good  faith  in  voting  was  not  men- 
tioned in  the  charge.  Counsel  for  neither 
party  refer  to  authority  upon  the  subject. 
The  statute  in  respect  to  a  qualified  elector 
voting  at  a  place  not  his  residence  does 
not  use  the  words  "wilfully''  or  "intention- 
ally," or  any  Other  word  qualifying  the  act. 
In  terms,  the  act  of  voting  in  a  place  where 
the  elector  does  not  reside  is  made  a  mis- 
demeanor. In  the  same  connection,  it  is 
declared  to  be  a  misdemeanor  if  an  elector 
gives  in  two  or  more  votes  folded  together, 
or  votes,  or  offers  to  vote,  more  than  once 
at  the  same  election,  iiwthe  same  or  dif- 
ferent voting  places.  As  a  rule,  there  can 
be  no  crime  without  criminal  intent;  this 
is  not  a  rule  without  exceptions.  People 
V.  Boby,  52  Mich.  677,  50  Am.  Rep.  270, 
18  N.  W.  365;  People  v.  Rice.  161  Mich. 
657,  664,  126  N.  W.  981;  and  cases  cited  in 
opinion.  There  appears  to  be  no  reason 
for  saying  that  criminal  intent  is  not  a 
necessary  element  of  the  offense  with  which 
respondent  is  charged,  and  upon  a  new  trial 
the  jury  should  be  so  instructed. 

It  will  be  certified  to  the  Circuit  Court 
for  the  County  of  Calhoun  that  the  excep- 
tion to  the  charge  delivered  is  sustained, 
and  that  the  verdict  should  be  set  aside 
and  a  new  trial  ordered. 
40  L.R.A.(N.S.) 


MINNESOTA  SUPREME  COURT. 

FRED  H.  MURRAY,  Appt., 

V. 

WALTER  J.  SMITH,  State  Treasurer,  et  al. 
(117  Minn.  490,  136  N.  W.  5.) 

Tax  —  highway  —  special  assessment. 

Chapter  254,  Laws  1911,  providing  for  the 
establishment  and  maintenance  of  highways 
outside  of  cities  and  villages,  and  for  the 
assessment  of  one  fourth  the  cost  thereof 
on  land  specially  benefited,  is  valid,  under 
§  1,  art.  9,  of  the  state  Constitution,  which 
requires  taxes  to  be  uniform  upon  the  same 
class  of  subjects,  but  permits  the  legislature 
to  authorize  municipal  corporations  to  lay 
and  collect  assessments  for  local  improve- 
ments upon  property  benefited  thereby, 
without  regard  to  cash  valuati6n. 

(May  17,  1912.) 
• 

APPEAL  by  complainant  from  an  order 
of  the  District  Court  for  Ramsey  Coun- 
ty sustaining  a  demurrer  to  the  complaint 
in  a  suit  to  enjoin  payment  of  state  funds 
for  the  construction  of  a  rural  highway. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  McDermott,  for  appellant: 

The  law  under  which  the  state  oncers 
were  attempting  to  act  is  unconstitutional. 

Sperry  v.  Flygare,  80  Minn.  325,  49 
L.R.A.  757,  81  Am.  St.  Rep.  261,  83  N.  W. 
177. 

The  owners  owed  no  duty  to  the  public 
to  construct  this  roadway,  and  under  the 
law  an  assessment  cannot  lie. 

State  ex  rel.  Stateler  v.  Rels,  38  Minn. 
371,  38  N.  W.  97. 

Headnote  by  Bunn,  J. 


Note, ^- Rural  highioay  as  a  local. im^ 
provetnent  the  cost  of  which  may  he 
assessed  against  tributary  property 
upon  the  basis  of  special  benefit. 

This  note  does  not  include  the  question 
whether  the  legislature,  under  its  general 
power  of  taxation,  as  distinguished  from 
the  power  of  local  assessment,  may  create  a 
special  tax  district  consisting  of  property 
tributary  to  a  rural  highway,  and  author- 
ize a  uniform  tax  on  all  property  within  the 
district,  according  to  its  value,  to  cover  the 
cost  of  such  highway;  but  it  is  confined  to 
the  question  whether,  under  its  power  to  au- 
thorize local  assessments  with  reference  to 
peculiar  and  special  benefits  to  property, 
the  legislature  may  authorize  the  assess- 
ment of  all  or  a  part  of  the  cost  of  a  rural 
highway  against  the  tributary  property 
benefited  thereby  upon  the  basis  of  special 
benefits  conferred,  and  without  reference  to 
the  value  of  the  property. 
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Messrs.  I/^-ndon  A.  Smith,  Attorney 
General,  and  William  J.  Stevenson,  As- 
sistant Attorney  General,  for  respondents: 

Land  is  enhanced  in  value  from  30  to  50 
per  cent  by  the  opening  up  and  substantial 
improving  of  highways. 

Benefits  are  special  when  they  increase 
the  value  pf  the  land,  relieve  it  from  a 
burden,  or  make  it  especially  adapted  to 
a  purpose  w^hich  enhances  its  value. 

Lipes  V.  Hand,  104  Ind.  603,  1  N.  E. 
871,  4  N.  E.  160;  Allen  v.  Charlestown,  109 
Mass.  243;  Milwaukee  &  M.  R.  Co.  v.  Eble, 
3  Pinney  (Wis.)  334;  Illinois  C.  R.  Co.  v. 
Decatur,' 154  111.  173,  38  N.  E.  626;  Butte 
V.  School  Dist.  No.  1,  29  Mont.  336,  74 
Pac.  869. 

The  benefits  of  a  highway  can  be  offset 
against  the  damages  accruing  to  the  ad- 
jacent owner.  This  deduction  of  benefits  is 
an  indirect  form  of  assessment. 

Page  &  J.  Taxation  by  Assessment,  §  62. 

The  practice  of  assessing  benefit^  of 
country  highways  is  common. 

Page  &  J.  Taxation  by  Assessment,  §  322 ; 
Bauman  v.  Ross,    167  U.   S.   548,   588,   42 

The  distinction  between  these  two  ques- 
tions is  pointed  out  in  Bowles  v.  State,  37 
Ohio  St.  35,  a  case  involving  the  former 
question,  in  which  the  court  said:  "Much 
has  been  said  in  argument  against  the  val- 
idity of  this  statute,  on  the  assumption  that 
it  was  intended  as  an  exercise  of  the  power 
of  local  assessment.  .  .  .  We  do  not 
think  the  legislature  intended  to  exercise 
the  power  of  local  assessment  according  to 
benefits.  .  .  .  The  intent  of  the  legis- 
lature, we  think,  was  to  establish  special 
taxing  districts  for  the  purpose  of  defraying 
the  expenses  of  the  construction  of  free 
turnpikes  therein,  and  to  impose  the  burden 
thereof  by  taxation  upon  all  the  property 
within  the  district  by  a  uniform  rate,  ac- 
cording to  its  true  value  in  money.  And  in 
so  far  as  that  purpose  can  be  accomplished 
under  the  statute,  without  an  infraction  of 
the  Constitution,  we  see  no  objection  to  its 
operation." 

But  while  rural  highways,  as  well  as  city 
streets,  may  be  constructed  by  taxation,  as 
distinguished  from  an  assessment,  and  while 
it  seems  clear  that  the  cost  of  opening  or 
improving  a  city  street  may  be  defrayed  by 
local  assessments  against  the  abutting;  prop- 
erty, on  the  basis  of  special  benefits  con- 
ferred thereon,  there  has  been  a  difference  of 
opinion  as  to  whether  a  rural  highway  is  a 
local  improvement,  such  that  the  cost,  or  a 
part  of  the  cost,  thereof  may  be  specially 
assesFed  against  the  abutting  or  tributary 
property  on  the  basis  of  special  benefits  con- 
ferred, and  without  regard  to  value. 

On  the  one  hand,  it  has  been  said,  in  ac- 
cord with  Murray  v.  Smith,  that  "they 
both  [streets  and  highways]  seem  equally 
proper  subjects  for  the  application  of  the 
principal  of  assessment,  on  the  ground  of 
local  benefit  to  property.  Thev  are  con- 
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L.  ed.  270,  287,  17  Sup.  Ct.  Rep.  966; 
Law  V.  Madison,  S.  &  G.  Tump.  Co.  30 
Ind.  79;  Monroe  County  v.  Harrell,  147 
Ind.  505,  46  N.  E.  124;  Spaulding  v.  Mott, 
167  Ind.  58,  76  N.  E.  620;  Jones  v.  Tona- 
wanda,  158  N.  Y.  449,  53  N.  E.  280;  Seanor 
V.  Whatcom  County,  l3  Wash.  67,  42  Pac. 
552;  Rounds  v.  Whatcom  County,  22  Wash. 
106,  60  Pac.  139;  Holton  v.  Milwaukee, 
31  Wis.  27;  Wyandotte  County  v.  Abbott, 
52  Kan.  148,  34  Pac.  416;  McGee  v.  Henne- 
pin County,  84  Minn.  481,  88  N.  W.  6. 

A  local  assessment  for  a  highway  can 
be  sustained  on  the  taxing-district  'theory. 

Maltby  v.  Tautges,  50  Minn.  248,  52  N.  W. 
858;  Steiner  v.  Sullivan,  74  Minn.  498, 
77  N.  W.  286;  State  ex  rel.  Skyllingstad  v. 
Gunn,  92  Minn.  436,  100  N.  W.  97;  Van 
Pelt  V.  Bertilrud,  117  Minn.  60,  134  N.  W. 
226;  Cooley,  Const.  Lim.  479. 

Bann,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  plaintiff,  a 
taxpayer,  to  enjoin  defendants,  as  state 
ol^cers,    from    paying    out    funds    of    the 

structed  along  the  line  or  through  the 
lands  of  a  proprietor;  they  become  a  part  of 
the  improvement,  or  betterment,  of  the -land 
itself;  they  are  outlets  required  for  its  full 
enjoyment  and  use."  Law  v.  Madison,  S. 
&  G.  Turnp.  Co.  30  Ind.  77. 

So,  an  act  authorizing  the  assessment,  to 
the  extent  of  the  benefit  received,  of  all 
lands  within  1^  miles  on  either  side,  or 
within  li  miles  of  the  terminus,  of  any  road 
authorized  by  a  certain  prior  act,  for  the 
purpose  of  the  construction  and  completion 
of  the  road,  is  not  in  conflict  with  a  con- 
stitutional provision  that  the  legislature 
shall  provide  by  law  for  a  uniform  arid 
equal  rate  of  assessment  and  taxation,  or 
a  provision  that  it  shall  not  pass  local  or 
special  laws  for  the  assessment  and  collec- 
tion of  taxes  for  state,  county,  township, 
or  road  purposes.     Ibid. 

And  the  assessment  of  the  costs  and  ex- 
penses of  the  improvement  of  a  county 
road  against  real  estate  adjacent  thereto 
and  benefited  thereby,  within  2  miles  on 
either  side  and  1  mile  bevond  the  terminus 
of  such  improvement,  according  to  the  bene- 
fits derived  therefrom,  is  not  a  taking  of 
property  without  due  process  of  law,  nor  is 
a  road  act  authorizing  such  assessment  a 
violation  of  a  constitutional  provision  that 
taxation  shall  be  equal  and  uniform.  St. 
Benedict's  Abbev  v.  Marion  County,  60  Or. 
411,  93  Pac.  23*^1.      . 

Likewise,  an  act  providing  for  the  assess- 
ment of  benefits,  to  the  extent  of  certain  pro- 
portions of  the.  cost  of  the  improvement  of 
county  highways,  against  the  county,  against 
all  property  within  certain  cities  within  the 
county,  against  the  lots  and  lands  lying 
within  the  proposed  improvement  bounda- 
ries, and  against  the  road  districts  or  town- 
ships through  which  or  into  which  the  im« 


1912. 


MURRAY  V.  SMITH. 


175 


state  in  constructing  a  rural  highway  in 
Pennington  county  under  the  proviBions  of 
chapter  264,  p.  352,  Laws  1911.  A  de- 
murrer to  the  complaint  was  sustained, 
and  plaintiff  appealed. 

The  sole  question  involved  is  the  constitu- 
tionality of  the  law  under  which  defend- 
ants propose  to  pay  the  money  of  the  state 
in  aid  of  the  construction  of  the  high- 
way. The  only  feature  of  the  law  that  is 
assailed  is  that  providing  for  the  assess- 
ment of  lands  benefited  by  the  highway  for 
one  fourth  of  the  cost  thereof.  Section  1  of 
chapter  254  provides  for  the  construction 
or  improvement  of  highways  by  county 
boards,  to  be  known  as  "state  rural  high- 
ways," upon  the  approval  of  a  petition  for 
the  same  by  the  county  board  and  the  state 
highway  conmiission,  and  that  "the  expense 
therefor  shall  be  borne  one  fourth  «by 
local  assessment,  one  fourth  by  the  county, 
and  one  half  by  the  state."  Section  2  pro- 
vides that  such  highways  shall  be  construct- 
ed or  improved  by  a  procedure  identical 
with  the  proceeding  prescribed  by  §§  3  to 
52,   inclusive,  of  chapter  230,  pp.  305-337, 


Laws  1905  (Rev.  Laws  Supp.  1909,  §§  2651 
— 45  to  2651 — 95),  the  drainage  law,  so 
far  as  the  same  may  be  made  applicable 
to  the  construction  or  improvement  of  high- 
ways, to  the  raising  of  money  therefor,  and 
to  the  assessment  of  benefits,  one  fourth 
only  of  the  cost  of  "state  rural  highways" 
to  be  met  by  assessment.  These  sections 
of  the  drainage  law,  in  so  far  as  applicable, 
are  made  a  part  of  this  act.  By  turning 
to  these  provisions  in  chapter  230,  Laws 
1905,  we  find  that  the  county  board  can 
act  only  upon  a  petition  signed  by  six  or 
more  of  the  landowners  whose  land  is  li-  * 
able  to  be  assessed  for  the  highway,  setting 
forth  the  necessity  thereof  and  that  it  will 
be  of  public  benefit  or  promote  the  public 
health.  The  county  board  must  approve 
the  petition,  as  must  the  state  highway 
commission.  The  assessment  district  is  not 
limited,  but  the  viewers  determine  the 
amount  of  benefits  to  the  lands,  to  the 
aggregate  of  not  more  than  one  fourth  of 
the  cost  of  the  highway.  Their  report  is 
made  to  the  board,  and  after  notice  and  ' 
hearing  it  rests  with  the  board  to  determine 


provement  is  localted,  to  cover  the  cost  of 
the  improvement,  is  not  in  violation  of  a 
constitutional  provision  that  the  legislature 
shall  have  no  power  to  impose  taxes  upon 
municipal  corporations  or  upon  the  inhabi- 
tants or  property  thereof,  for  municipal  pur- 
poses, as  such  assessment  for  benefits  is  not 
a  "taiz,"  within  the  meaning  of  the  provi- 
sion, but  is  a' special  assessment  for  a  local 
improvement.  Seanor  v.  Whatcom  Countv, 
13  Wash.  48,  42  Pac.  552. 

And  in  State  ex  rel.  Eastman  v.  Warren 
County,  17  Ohio  St.  558,  it  was  held  that  a 
statute  authorizing  county  commis^^ioners 
to  construct  roads  on  the  petition  of  a  ma- 
jority of  the  resident  landowners  along  and 
adjacent  to  the  line  of  the  road,  and  author- 
izing the  apportionment  of  the  estimated 
cost  of  the  work  upon  the  land  and  lots 
that  will  be  benefited  thereby,  and  which 
arc  situat^'d  within  2  miles  of  the  road, 
according  to  the  benefit  to  be  derived  there- 
from, authorizes  an  "assessment,"  and  not 
a  "tax,"  and  does  not  violate  either  a  con- 
stitutional provision  that  counties  shall 
have  such  power  of  local  taxation  as  iriay  be 
prescribed  by  law,  or  a  constitutional  re- 
quirement that  laws  be  passed  taxing  all 
money,  credits,  property,  etc.,  by  uniform 
rule,  according  to  their  value  in  money. 

On  the  other  hand,  in  the  earlier  Minne- 
sota case  of  Sperrv  v.  P'lv^are,  80  Minn. 
325,  49  L.R.A.  757,  81  Am.'St.  Rep.  261,  83 
N".  W.  177,  referred  to  at  length  in  the  opin- 
ion in  MuRBAY  V.  Smith,  it  was  held  that  a 
rural  highway  is  not  "a  local  improvement," 
within  the  meaning  of  a  constitutional  ex- 
emption of  assessment  by  municipal  corpo- 
rations for  local  improvements,  from  a  con- 
stitutional requirement  that  all  taxes  shall 
ht»  as  nearly  equal  as  may  be;  and  that  a 
statute  authorizing  county  commissioners  to 
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lay  out  and  establish  county  highways,  and 
to  charge  and  assess  the  cost  and  expense 
thereof  to  all  lands  lying  within  1  mile  of 
the  highway,  with  certain  exceptions,  ac- 
cording to  the  benefits  received,  is  accord- 
ingly a  violation  of  such  constitutional  re- 
quirement and  invalid. 

And  in  Graham  v.  Conger,  85  Ky.  582,  4 
S.  W.  327,  and  Conger  v.  Bergman,  10  Ky. 
L.  Rep.  899,  11  S.  W.  84,  it  was  held  that 
the  mode  of  assessments  for  street  improve- 
ments cannot  be  applied  to  the  improve- 
ment of  highways  in  the  country;  and  that 
an  act  authorizing  the  assessment  of  the 
whole  cost  of  improving  and  macadamizing 
a  rural  highway  upon  the  owners  of  laVid 
lying  between  two  lines  parallel  to  the  cen- 
ter of  the  road  and  distant  on  each  side 
800  feet  therefrom,  is  unconstitutional,  as 
imposing  unequal  taxation,  and  taking  pri- 
vate property  for  public  use  without  com- 
pensation. 

And  upon  a  second  appeal  in  the  case  of 
Graham  v.  Conger,  supra,  this  was  held  to 
be  true,  although  the  land  embraced  in  the 
assessment  district  created  by  the  act  re- 
ceives special  and  peculiar  benefits  from  the 
improvement  by  reason  of  its  peculiar  situa- 
tion, as  the  road,  after  being  improved  at 
the  cost  of  a  few  citizens,  remains  a  pub- 
lic highway  for  the  use  of  all,  and  thus  the 
burden  is  imposed  upon  a  few  for  the  bene- 
fit of  the  public.  11  Ky.  L.  Rep.  12,  11  S. 
W.  467. 

And  a  public  highway,  7  miles  long,  main- 
ly through  agricultural  land,  has  been  held 
not  to  be  a  local  improvement,  to  pay  for 
which  a  local  assessment  may  be  levied,  by 
the  acre,  upon  the  land  lying  within  1  mile 
on  each  siclo  thereof.  Re  Washington  Ave. 
69  Fa.  352,  8  Am.  Rep.  255,  A.  C  W. 
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whether  the  benefits  have  been  duly  assessed, 
and  to  confirm  the  report  and  to  establish 
the  highway.  The  assessments  are  pay- 
able in  ten  annual  equal  instalments,  with 
6  per  cent  interest.  An  appeal  lies  to  the 
district  court. 

We  have  stated  so  much  of  the  law  for 
the  purpose  of  making  clear  the  precise 
question  involved,  and  to  show  that  the 
rights  of  landowners  are  well  safeguarded. 
Does  the  fact  that,  one  fourth  of  the  cost  of 
the  highway  is  assessed  upon  lands  deemed 
specially  benefited  make  the  law  in  vio- 
lation of  §  1  of  article  9  of  the  Constitution 
of  this  state,  which  provides  that  taxes 
shall  be  uniform  upon  the  same  class  of 
subjects  **,  .  .  provided  that  the  legis- 
lature may  authorize  municipal  corpora- 
tions to  levy  and  collect  assessments  for 
local  improvements  upon  properly  bene- 
fited thereby  without  regard  to  a  cash 
valuation?"  We  have  held  that  counties 
are  municipal  corporations,  within  the 
meaning  of  the  constitutional  provision,  for 
the  purpose  of  levying  afld  collecting  the 
assessments  provided  for  by  drainage  laws. 
Dowlan  v.  Sibley  County,  36  Minn.  430,  31 
N.  W.  517;  Lien  v.  Norman  County,  80 
Minn.  68,  82  N.  W.  1094;  McGee  v.  Henne- 
pin County,  84  Minn.  472,  88  N.  W.  6. 
There  is  no  difficulty  in  extending  this 
ruling  to  the  present  case.  The  crucial 
question  here  is  whether  a  rural  highway 
is  or  may  be  a  special  benefit  to  neighbor- 
ing lands,  as  distinguished  from  a  general 
benefit  to  the  public.  Plaintiff  relies  upon 
Sperry  v.  Flvgare,  80  Minn.  326,  49  L.R.A. 
767,  81  Am.  St.  Rep.  261,  83  N.  W.  177,  as 
answering  this  question  conclusively  in  the 
negative.  The  law  held  unconstitutional 
in  the  Sperry  Case  was  clearly  vicious. 
The  entire  cost  of  the  highway  was  assessed 
upon  lands  within  the  prescribed  limit  of 
1  mile  on  either  side,  whether  the  costs 
exceeded  the  benefits  or  not.  The  present 
law  assesses  one  fourth  of  the  cost  upon 
lands  deemed  specially  benefited,  without 
defining  the  limits  of  the  assessment  dis- 
trict. The  1895  law  (Laws  1895,  chap. 
302)  worked  a  great  hardship  upon  the 
farmers  of  the  state;  it  might  easily  be 
confiscatory.  The  present  law  is  not 
burdensome;  but  one  fourth  of  the  cost  is 
assessed,  and  that  is  payable  in  ten  instal- 
ments. We  have  no  hesitation  in  saying 
that  the  law  under  attack  in  tliis  case  is 
meritorious,  and  that  it  should  be  sus- 
tained, unless  it  is  entirely  clear  that  lands 
outside  of  cities  and  villages  can  receive 
no  special  benefit  by  the  construction  and 
maintenance  of  good  roads. 

Though  Sperry  v.  Flygarc  dealt  with  a 
statute  vitallv  diff"ercnt  from   the   one  be- 
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fore  us,  and  though  particular  stress  is  in 
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that  case  laid  on  the  fact  that  the  law  im- 
posed the  entire  cost  on  adjoining  lands, 
without  regard  to  the  lands  benefited  by 
the  highway,  yet  it  may  well  be  considered 
as  authority  for  the  proposition  that  rural 
highways  are  not  local  improvements.  This 
is  perfectly  true  in  the  sense  that  lands 
bordering  on  the  highway  are  not  benefited 
in  the  way  lots  bordering  on  a  city  street 
are  benefited.  It  is  not  the  fact  that  the 
road  is  in  front  of  or  along  the  border  of 
the  farm  which  creates  the  special  benefit, 
but  the  fact  that  the  farmer  is  given  a  good 
road  to  use  in  going  to  and  from  his  mar- 
kets. But  we  do  not  consider  the  Sperry 
Case  controlling  on  the  proposition  that 
lands  tributary  to  a  rural  highway  may 
not  receive  a  special  benefit  therefrom 
different  in  character  and  extent  from  the 
benefit  received  by  the  public  The  land  of 
the  farmer  who  is  given  a  good  road  to 
market,  where  before  he  had  a  poor  one,  is 
certainly  enhanced  in  value  by  the  im- 
provement. So  is  the  land  of  every  other 
owner  who  is  thus  given  easy  excess  to  the 
cities  or  towns  where  he  sells  his  produce 
and  makes  his  purchases.  The  general  pub- 
lic receive  a  benefit  wholly  different  in 
character.  The  benefit  to  the  motorist  of 
the  cities  in  having  good  roads  for  his 
pleasure  runs  is  an  example  of  the  general 
benefit.  Lands  not  in  the  territory  reached 
by  the  highway  and  whose  owners  can- 
not use  it,  receive  no  special  benefit. 

The  law  in  question  does  not  attempt  to 
say  what  lands  are  benefited,  but  leaves  the 
determination  of  the  district,  as  well  as 
the  distribution  of  the  assessment,  to  the 
viewers,  and  ultimately  to  the  court.  It  ia 
right  that  lands  tributary  to  the  highway 
should  pay  a  part  of  the  cost  thereof,  over 
and  above  what  the  public  pays,  for  they 
receive  a  benefit  over  and  above  what  the 
general  public  receives.  The  principles  ap- 
plied to  the  spreading  of  assessments  for 
parks,  for  paving  city  streets,  or  laying 
sidewalks  would  be  entirely  erroneous,  if 
applied  to  fixing  the  district  or  spreading 
the  assessment  for  rural  highways.  But  this 
is  a  question  that  does  not  concern  the 
validity  of  the  law,  but  rather  the  validity 
of  the  action  that  the  viewers  and  the 
board  of  county  commissioners  may  take  in 
the  matter.  If  they  proceed  upon  an  erro- 
neous principle,  or  make  a  demonstrable 
mistake  of  fact,  there  is  a  remedy  by  appeal. 

It  is  twelve  years  since  the  decision  in 
Sperry  v.  Flygare.  The  Constitution  has 
been  amended.  The  value  of  good  roads 
is  better  understood.  The  farmer  now  has 
his  automobile,  his  traction  engines,  and 
his  telephone.  He  has  all  the  facilities  for 
reaching  the  best  markets  at  the  right  time, 
except  the  good  road.     We  think  it 
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fairly  be  eaid  tbat  the  establishment  and 
maintenance  of  a  rural  highway^  that  gives 
the  owner  of  land  easy  and  convenient 
aoeess  to  Jiis  markets,  enhances  the  value 
of  his  land  and  constitutes  a  special  benefit, 
different  in  character  from  the  public  or 
general  benefit.  It  is  true  that  at  no  time 
have  farm  lands  been  assessed  for  roads, 
except  that,  in  assessing  damages,  benefits 
to  the  land  have  been  deducted  from  the 
amount  awarded  to  the  landowner.  This  is 
a  recognition  of  the  fact  that  a  highway 
may  be  a  special  benefit  to  land  outside  of 
cities  and  villages.  See  Swenson  v.  Hal- 
lock,  95  Minn.  163,  103  N.  W.  895,  quot- 
ing with  approval  Trinity  College  v.  Hart- 
ford, 32  Conn.  452.  It  would  seem  that, 
if  there  are  local  benefits  that  can  be 
set  off  against  the  damages  awarded  to  a 
landowner  by  the  establishment  of  a  high- 
way, the  same  local  benefits  are  sufficient 
to  warrant  an  assessment.  The  weight  of 
authority  to-day  seems  to  be  to  the  effect 
that  a  highway  may  be  a  local  improve- 
ment, and  that  an  assessment  of  lands 
apecially  benefited  may  be  unsustained. 
Page  &  J.  Taxation  by  Assessment,  §  322; 
Baiunan  v.  Ross,  167  U.  S.  548,  42  L.  ed. 
270,  17  Sup.  Ct.  Rep.  968;  Law  v.  Madison, 
8.  A  G.  Tump.  Co.  30  Ind.  77;  Monroe 
County  V.  Harrell,  147  Ind.  600,  46  N.  E. 
124;  Spaulding  v.  Mott,  167  Ind.  58,  76 
N.  E.  620;  Jones  v.  Tonawanda,  158  N.  Y. 
438,  53  K.  E.  280;  Seanor  v.  Whatcom 
County,  13  Wash.  48,  42  Pac.  552. 

The  case  of  Graham  v.  Conger,  85  Ky. 
582,  4  8.  W.  327,  is  opposed  to  this  view, 
and  the  Washington  Ave.  Case,  69  Pa.  352, 
8  Am.  Rep.  255,  seemingly  so,  though  in  the 
Pennsylvania  case  the  real  vice  was  charg- 
ing the  cost  of  the  highway  at  a  fixed  sum 
per  acre  against  adjacent  lands,  which  the 
court  held  was  so  obviously  unreasonable 
and  erroneous  as  not  to  constitute  on  any 
fair  principle  of  reasoning  a  valuation  ae- 
eording  to  benefits.  This  may  properly  be 
said  of  any  law  that  attempts  to  impose  a 
front-foot  assessment  on  lands  adjacent  to 
the  highway,  or  that  attempts  to  say  that 
only  farms  that  border  on  the  road  are 
specially  benefited  by  it.  This  was  practic- 
ally the  vice  in  the  1895  law.  Lands  that 
do  not  border  on  the  highway,  even  though 
they  are  quite  distant  therefrom,  receive  a 
special  benefit,  if  the  owner  has  access  to 
the  highway,  and  can  use  it  to  go  to  and 
from  his  market. 

We  do  not  think  the  law  can  be  upheld  on 
the  ground  that  the  construction  of  a  partic- 
ular hiehway  may  involve  drainage  feat- 
ures. We  place  our  decision  on  the  ground 
that  a  public  rural  highway  is  or  may  be 
a  special  benefit  to  lands  in  the  territory 
tributary  to  the  same,  as  distingruished 
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from  the  general  benefit  accruing  to  the 
general  public.  We  hold  that  the  provision 
of  the  act  assessing  one  fourth  of  the  cost 
of  the  highway  upon  lands  specially  bene- 
fited is  not  obnoxious  to  article  9,  8  ^»  ^^ 
the  Constitution. 
Order  affirmed.  '  -^, 
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MoCOY  k  SPIVEY  BROTHERS. 
(—  Okla.  — ',  122  Pac.  125.) 

Bills  and  notes  —  definition. 

1.  As  defined  by  §§  4626  and  4627,  Comp. 
Laws  1909,  a  "negotiable*  instrument''  is  a 
written  promise  or  request  for  the  payment 
of  a  certain  sum  of  money  to  order  or  bear- 
er, and  must  be  made  payable  in  money 
only,  and  without  any  condition  not  certain 
of  fulfilment. 

Same  -«  negotiability  «>  discount  for 
prompt  payment. 

2.  A  note  given  December  16,  1908,  paya- 
ble in  instalments  three  months  apart, 
which  contains  a  stipulation  that,  if  it  is 
paid  within  fifteen  days  from  date,  a  dis- 
count of  5  per  cent  will  be  allowed,  being 
uncertain  as  to  the  amount  necessary  to 
satisfy  it  at  the  time  of  its  execution,  is 
non-negotiable. 

(March   12,   1912.) 

ERROR  to  the  County  Court  for  Okla- 
homa County  to  review  a  judgment  in 
defendants'  favor  in  an  action  on  a  promis- 
sory note.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Dumars  A  Vaugfat  and  R.  B. 
Gish  for  plaintiff  in  error. 

Messrs.  Welty  &  Price  and  Berry  H. 
Randolph  for  defendants  in  error, 

Headnotes  by  Sharp,  0. 

■  ■         ■■  ■  ■■    II    ■  — ^  »  ^^M^^^— ^^M^..^— ^M^^M^^ 

l^ote,^ Bills  and  notes:  negotiability 
aa  affected  "by  provision  for  discount 
in  event  of  payment  before  maturity. 

The  weight  of  authority  is  with  Fabhkbs' 
Loan  &  T.  Co.  v,  McCoy,  in  holding  that  a 
provision  in  a  note  for  a  discount  if  it  is 
paid  before  maturity,  renders  it  non- 
negotiable. 

Thus,  in  Way  v.  Smith,  111  Mass.  525,  a 
note  providing  that  it  might  b6  paid  at 
any  time  before  maturity,  and  that  inter- 
est at  the  rate  of  18  per  cent  should  be  de- 
ducted till  due,  was  held  to  be  non-nego- 
tiable, because  uncertain  both  as  to  time 
and  amoiint. 

In  Fralick  v.  Norton,  2  Mich.  130,  66  Am. 
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Sharp,  C,  filed  the  following  opinion: 
The  sole  question  necessary  for  determin- 
ation of  this  case  is  whether  or  not  the 
note  sued  on  is  a  negotiable  instrument. 
Omitting  indorsements,  the  note  is  as  fol- 
lows: 


Oklahoma  City  P.  O.  Chicago.  111.,  Dec.  16,  *08. 
For  yalue  received  we  promise  to  pay  to  the 
order  of  the  Equitable  Manufacturing  Com- 
any  (Not  Incorporated).  Chicago,  111.,  three 
^undred  seventy-four  dollars  and  forty  cents 
($374.40),  at  Chicago,  111.,  In  four  Instalments, 
payable  as  below : 


E 


A  discount  of  5 

per  cent  will  be      8  months  after  date  8  |93.60 

allowed  if  paid        6  months  after  date  6    93.60 

within  fifteen  9  months  after  date  9     93.60 

days  from  date.    12  months  after  date  12  93.60 

Instalments 

after  maturity 

draw  6  per  cent 

interest. 

It  is  agreed  thai  default  in  the  payment  of 

any    of    the    above    Instalments    shall,    at    the 

option  of  the  payee  herein,  render  the  whole 

unpaid  balance  immediately  due  and  payable. 

[Signed J   McCoy  &  Spivey  Bros. 

'J 

The    question    was    before    the    supreme 

court  of  the  territory  in  Randolph  y.  Hud- 
son, 12  Okla.  616,  74  Pac.  946,  in  which  it 
was  held  that  a  note  in  the  following  lan- 
guage was  non-negotiable: 

$276. 

Enid,  0.  T.,  May  16,  1894. 
Thirty  days  after  date  I  promise  to  pay 
to  the  order  of  J.  H.  Thomas  two  hundred 
and  seventy-five  dollars  ($275),  with  inter- 
est at  the  rate  of  12  per  cent  from  date  if 
not  paid  at  maturity.    Value  received. 

N.  Randolph.  ' 

The  opinion  is  by  Irwin,  J.,  and  a  number 
of  authorities  were  there  reviewed,  in- 
cluding  cases   from   California   and   South 


Dakota,  decided  under  statutes  the  same 
as  here,  and,  after  reviewing  these  author- 
ities and  considering  the  statute,  the  court 
used  this  language:  "From  a  careful  con- 
sideration of  all  the  authorities,  we  think 
the  true  rule  as  to  negotiable  paper  is  that 
certainty  as  to  payor  and  payee,  the  amount 
to  be  paid,  and  the  terms  of  payment,  is  an 
essential  quality  of  a  negotiable  promissory 
note;  and  that  it  is  not  sufficient  that 
the  amount  necessary  to  liquidate  the  note 
on  the  day  when  due  can  be  determined, 
but  certainly  must  continue  until  the  obli- 
gation is  discharged." 

The  court  proceeded  to  cite  various  au- 
thorities, including  the  Supreme  Court  of 
the  United  States,  in  Stutsman  County  v. 
Wallace,  142  U.  S.  312,  35  L.  ed.  1025,  12 
Sup.  Ct.  Rep.  227,  on  the  question  of  the 
binding  effect  of  the  construction  of  an 
adopted  statute,  arriving  at  the  conclusion 
that  the  court  was  bound,  in  that  instance, 
by  the  construction  of  the  supreme  court 
of  the  state  of  South  Dakota  of  the  statute 
then  under  consideration.  The  decision  of 
the  supreme  court  of  that  state  deemed 
binding  on  the  court  was  Hegeler  v.  Corn- 
stock,  1  S.  D.  138,  8  L.R.A.  393,  46  N.  W. 
331.  To  this  case  we  may  add  Merrill  v. 
Hurley,  6  S.  D.  592,  66  Am.  St.  Rep.  859, 
62  N.  W.  958;  National  Bank  t.  Feeney, 
12  8.  D.  156,  46  L.R.A.  732,  76  Am.  St. 
Rep.  594,  80  K.  W.  186.  While  a  different 
result  was  reached  in  the  first-mentioned 
case,  the  result  adopted  in  Hegeler  v.  Corn- 
stock,  supra,  was  followed.  The  court  there 
observed,  in  both  Merrill  v.  Hurley  and 
National  Bank  v.  Feeney,  supra,  that  the 
court  of  that  state  had  placed  itself  in 
line  with  the  class  of  authorities  which 
require  such  a  degree  of  certainty  that  the 
exact  amount  to  become  due  and  payable 
at  any  future  time  could  be  clearly  ascer- 


Dec.  56,  a  note  for  $60,  payable  on  a  cer- 
tain date,  which  provided  that  payment  of 
$50  on  a  certain  earlier  date  would  cancel 
the  note,  was  held  to  be  non -negotiable  be- 
cause indefinite  as  to  the  amount  due. 

In  Story  v.  Lamb,  52  Mich.  526,  18  N.  W. 
248  (a  former  appeal  of  which  is  reported 
in  45  Mich.  488,  8  N.  W.  87),  a  note  paya- 
ble on  or  before  two  years,  with  interest, 
but  without  interest  if  paid  within  one 
year,  was  held  to  be  non-negotiable  because 
being  indefinite  as  to  both  time  and  amount. 

And  in  National  Bank  v.  Feeney,  12  S. 
D.  136,  46  L.R.A.  732.  76  Am.  St.  Rep.  694, 
80  N.  W.  186,  it  is  held  that  a  stipulation 
for  a  discount  of  12  per  cent  if  a  note  is 
paid  before  maturity  renders  it  non-negoti- 
able because  of  the  uncertainty  as  to  the 
amount  to  be  paid. 

But  in  Loring  v.  Anderson,  05  Minn.  101, 
103  N.  W.  722,  a  note  for  a  certain  sum, 
with  interest  payable  on  a  certain  date, 
with  a  discount  of  6  per  cent  if  paid  on  or 
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before  maturity,  was  held  not  to  be  un- 
certain as  to  amount,  and  therefore  to  be 
negotiable. 

And  in  Mansfield  Sav.  Bank  v.  Miller,  2 
Ohio  C.  C.  96,  1  Ohio  C.  D.  383,  a  note  for 
a  certain  amount,  due  upon  a  fixed  date, 
was  held  to  be  negotiable  though  it  con- 
tained a  provision  for  a  discount  of  a  cer- 
tain sum  if  paid  in  full  when  due. 

And  in  Smith  v.  Crane,  33  Minn.  144,  63 
Am.  Rep.  20,  22  N.  W.  633,  a  note  for  a 
specified  amount,  payable  on  *or  before  a 
certain  date,  with  interest  at  10  per  cent 
until  paid,  with  a  provision  for  7  per  cent 
only  if  paid  when  due.  was  held  to  be  nego- 
tiable the  court  taking  the  position  that 
the  note  in  effect  provided  for  7  per  cent 
interest;  with  a  penalty  of  larger  interest 
if  it  was  not  paid  w^hen  due. 

For  provision  accelerating  maturity  as  af- 
fecting negotiability,  see  note  to  Halladav 
State  Bank  v.  Hoffman,  3  L.R.A.(N.S.)  390. 
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tainable  at  the  date  of  the  note,  unin- 
fluenced by  any  conditions  not  certain  of 
fulfilment. 

In  National  Bank  ▼.  Feeney,  supra,  the 
provision  in  the  note  destroying  its  negoti- 
ability waa:  "This  note  to  be  discounted 
at  12  per  cent  if  paid  before  maturity." 
True,  this  case  was  decided  after  the 
adoption  of  the  statute  by  the  legislature; 
but  it  will  be  noted  that  it  is  based  upon 
the  former  decision  of  the  court  in  Hegeler 
T.  Comstock,  decided  before  the  adoption  of 
the  statute  by  the  territory  of  Oklahoma. 

This  court  has  repeatedly  held  that  a 
stipulation  in  a  promissory  note,  provid- 
ing for  attorneys'  fees,  etc,  destroyed  the 
negotiable  character  of  the  instrument,  and 
thereby  made  it  non-negotiable.  Cotton  ▼. 
John  Deere  Plow  Co.  14  Okla.  605,  78  Pac 
321,  in  which  it  was  held  that  the  instru- 
ment must  not  contain  any  condition  that 
is  not  capable  of  certainty  of  fulfilment. 
Other  cases^  are  Dickerson  v.  Higgins,  16 
Okla.  588,  82  Pac.  649;  Clevenger  v.  Lewis, 

20  Okla.  837,  16  L.R.A.(N.S.)  410,  16  Ann. 
Cas.  56,  95  Pac.  230;  Clowers  v.  Snowden, 

21  Okla.  476,  96  Pac.  596;  Adams  v.  Sea- 
man, 82  Gal.  636,  7  L.R.A.  224,  23  Pac. 
53;  Findlay  t.  Pott,  131  Cal.  385,  63  Pac. 
694.  On  the  authority  of  the  foregoing 
opinions  and  the  principle  announced  there- 
in, we  are  of  the  opinion  that  the  note  in 
question  was  non-negotiable. 

It  should  be  kept  in  mind  that  the  pres- 
ent negotiable  instrument  act  of  June  11, 
1909,  is  not  involved  in  the  present  con- 
sideration having  been  enacted  subsequent 
to  the  date  of  the  note  in  question. 

We  find  no  error  in  the  record,  and  con- 
dude  that  the  judgment  of  the  trial  court 
should  be  affirmed. 

Per  cnrlam: 

Adopted   in  whole« 
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(—  Tex.  Grim.  Rep.  — ,  141  S.  W.  793.) 

Sunday  —  running  pool  room  —  liabili- 
ty. 

Running  a  pool  room  on  Sunday  in  which 
ft  charge  ia  made  for  the  use  of  the  tables 

Xote.  — There  seems  to  be  no  other  case 
on  the  question  whether  keeping  a  pool  or 
billiard  room  on  Sunday  is  a  violation  of 
Sunday  laws. 

Generally   as   to   what   amusements   are 
prohibited  by  Sunday  laws,  see  note  to  Re 
Hull,  30  L.R-A.(N.S.)  465,  and  other  notes 
there  referred  to. 
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is  prohibited  by  a  statute  providing  for  the 
punishment  of  anyone  who  shall  labor  on 
Sunday,  except  certain  specified  works  of 
necessity,  among  which  running  such  a 
place  ia  not  included. 

(Davidson,  P.  J.,  dissents.) 

(November  22,  1911.) 

APPEAL  by  petitioner  from  a  judgment 
of  the  County  Court  for  Cameron 
County  denying  a  writ  of  habeas  corpus  to 
secure  the  release  of  petitioner  from  custody 
to  which  he  had  been  committed  because  of 
alleged  violation  of  the  Sunday  law.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  I.  Hudson  for  appellant. 

Mr.  C.  E.  liane,  Assistant  Attorney  Gen- 
eral, for  the  State. 

Harper,  J.,  delivered  the  opinion  of  the 
court: 

The  relator  in  this  case  applied  for,  and 
obtained,  a  writ  of  habeas  corpus  before 
the  county  judge  of  Cameron  county,  ask- 
ing release  from  arrest  on  a  complaint 
charging  him  with  violating  the  Sunday 
law. 

The  contention  was  made  that  it  was  not 
a  violation  of  the  law  to  operate  a  pool  room 
on  Sunday.  The  county  judge  held  it  was  a 
violation  of  the  law,  and  remanded  the  re- 
lator to  the  custody  of  the  sheriff.  The 
complaint  charged:  "On  or  about  the  27th 
day  of  February,  1910,  in  the  county  of 
Cameron  and  state  of  Texas,  it  being  Sun- 
day, one  J.  C.  Axaom,  of  said  county  and 
state,  was  a  trader  in  a  lawful  business,  to 
wit,  keeper  of  a  pool  room,  did  unlawfully 
and  wilfully  open  and  permit  his  place  of 
business  to  be  open  for  the  purpose  of 
trafiic,  and  the  said  J.  C.  Axsom  did  un- 
lawfully and  wilfully  labor  and  do  and 
perform  the  labor,  work,  and  business  of 
keeping  a  pool  room,  the  same  not  then  and 
there  being  a  work  of  necessity  or  charity." 
The  relator  himself  testified:  "My  name 
is  J.  C.  Axsom.  I  live  in  Brownsville, 
Texas.  I  keep  a  pool  room  in  the  city  of 
Brownsville,  Texas,  on  Elizabeth  street.  I 
was  so  engaged  on  Sunday  the  27th  day  of 
February.  1  was  at  my  place  of  business 
on  said  day,  managing  and  operating  my 
pool  room.  I  dusted  off  the  pool  and  bil- 
liard tables,  and  did  such  other  work  as  I 
am  accustomed  to  do.  A  number  of  people 
played  pool  and  billiards  at  my  said  place 
of  business.  Among  them  were  Graham 
Mason,  Jesse  Mason,  and  William  Tate.  I 
made  a  charge  for  the  games  played,  and 
collected  from  said  above-named  parties  the 
sum  of  30  cents  for  two  games  of  pool 
placed.    I  personally  opened  m^  said  place 
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of  business  on  Sunday,  February  27,  1010, 
and  kept  the  same  open  all  day.  I  made  no 
charge  for  admission  to  the  pool  room.  The 
only  charge  I  made  was  for  the  use  of  the 
cues  and  games  played." 

The  evidence  thus  appears  undisputed 
that  relator  opened  and  run  his  pool  room 
on  the  Sabbath;  and  the  sole  question  to 
be  decided  is,  Do  the  statutes  of  this  state 
prohibit  the  running  of  a  pool  room  on 
Sunday?.  Article  196  of  the  Penal  Code 
provides:  "Any  person  who  shall  labor  on 
Sunday  shall  be  fined  not  less  than  ten  nor 
more  than  fifty  dollars."  And  article  197 
exempts  from  the  provisions  of  the  preced- 
ing articles  ferrymen,  keepers  of  toll 
bridges,  keepers  of  hotels,  boarding  bouses, 
restaurants,  and  keepers  of  livery  stables, 
etc.,  evidently  showing  that  the  legislature 
intended  that  the  word  "labor"  should  be 
given  its  broadest  signification;  and  this 
court  in  the  case  of  Ex  parte  Kennedy,  42 
Tex.  Grim.  Rep.  148,  51  L.R.A.  270,  68  S. 
W.  129,  holds  that  "the  ordinary  vocation 
of  a  barber  comes  within  the  statute  pro- 
hibiting all  persons  from  laboring  on  Sun- 
day." In  Quarles  v.  State,  65  Ark.  10,  14 
L.R.A.  194,  17  S.  W.  269,  it  is  held  that 
selling  theater  tickets  was  labor  within  the 
meaning  of  a  similar  statute.  It  was  held 
in  Cortesy  v.  Territory,  6  N.  M.  682,  19 
L.R.A.  349,  30  Pac.  947,  that  a  person  sell- 
ing intoxicating  liquors  on  Sunday  was  en- 
gaged in  "labor"  within  the  meaning  of 
the  Sunday  act.  In  State  v.  Frederick,  45 
Ark.  348,  65  Am.  Rep.  656,  it  was  held  that 
a  barber  within  the  meaning  of  the  Sunday 
law  was  a  laborer,  and  in  Stewart  v.  Davis, 
81  Ark.  618,  25  Am.  Rep.  676,  a  livery- 
stable  keeper  is  held  to  be  a  laborer.  In 
Cincinnati  v.  Rice,  15  Ohio,  225,  the  prohi- 
bition of  common  labor  was  held  to  em- 
brace the  selling  and  buying  of  any  goods, 
wares,  and  merchandise  under  their  statute. 
The  word  "labor"  has  been  given  a  broad 
meaning  when  construing  the  laws  relative 
to  the  observance  of  Sunday;  and  when  we 
read  the  statutes  of  the  state  relative  to 
what  is  prohibited  in  specific  language,  and 
what  excepted  from  the  operation  of  the 
law,  no  other  conclusion  can  be  drawn  than 
that  the  intent  of  the  legislature  was  to 
prohibit  running  a  pool  hall  on  the  Sab- 
bath, and  such  construction  should  be  given 
their  language  as  to  effectuate  that  purpose. 
One  who  in  his  language  managed  and  op- 
erated the  pool  room,  dusted  the  pool  and 
billiard  tables,  set  the  balls,  furnished  the 
cues,  and  did  such  other  work  as  is  neces- 
sary in  a  pool  room,  is  within  the  definition 
of  "laborer,"  if  a  barber,  livery-stable  keep- 
er, and  bartender  come  within  the  meaning 
of  that  word.  The  legislature  intended  to 
exempt  only  such  labor  and  vocations  as  1 
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are  necessary  for  the  welfare  of  mankind, 
recognizing  that  human  experience  had  dem- 
onstrated that  days  of  rest  were  necessary 
for  the  best  interest  of  the  hunmn  race. 
In  the  case  of  Ex  parte  Newman,  9  Cal. 
502,  Judge  Field  has  well  expressed  ihip 
thought,  saying:  "In  its  enactment  the  leg- 
islature has  given  the  sanction  of  law  to  a 
rule  of  conduct  which  the  entire  civilized 
world  recognizes  as  essential  to  the  physical 
and  moral  well-being  of  society.  Upon  no 
subject  is  there  such  a  concurrence  of  opin- 
ion, among  philosophers,  moralists,  and 
statesmen  of  all  nations,  as  on  the  necessity 
of  periodical  cessations  from  labor.  Onp 
day  in  seven  is  the  rule,  founded  in  expe- 
rience and  sustained  by  science.  There  is 
no  nation  possessing  any  degree  of  civiliza- 
tion where  the  rule  is  not  observed,  either 
from  the  sanctions  of  the  law  or  the  sanc- 
tions of  religion.  This  fact  has  not  es- 
caped the  observation  of  men  of  science,  and 
distinguished  philosophers  have  not  hesitat- 
ed to  pronounce  the  rule  founded  upon  a 
law  of  our  race."  Again:  The  same  au- 
thority quotes  with  approval  the  following 
from  the  supreme  court  of  Pennsylvania 
(Specht  V.  Com.  8  Pa.  312,  49  Am.  Dec. 
618) :  "All  agree  that  to  the  well-being  of 
society  periods  of  rest  are  absolutely  neces- 
sary. To  be  productive  of  the  required  ad- 
vantage, these  periods  must  recur  at  stated 
intervals,  so  that  the  mass  of  which  the 
community  is  composed  may  enjoy  a  respite 
from  labor  at  the  same  time.  They  may  be 
established  by  common  consent,  or,  as  is 
conceded,  the  legislative  power  <5f  the  state 
may,  without  impropriety,  interfere  to  fix 
the  time  of  their  stated  return,  and  enforce 
obedience  to  the  direction.  When  this  hap- 
pens, some  one  day  must  be  selected,  and  it 
has  been  said  the  round  of  the  week  pre- 
sents none  which,  being  preferred,  might 
not  be  regarded  as  favoring  some  one  of 
the  numerous  religious  sects  into  which 
mankind  are  divided.  In  a  Christian  com- 
munity, where  a  very  large  majority  of  the 
people  celebrate  the  first  day  of  the  week 
as  their  chosen  period  of  rest  from  labor, 
it  is  not.  surprising  that  that  day  should 
have  received  the  legislative  sanction." 

We  are  of  the  opinion  that  the  complaint 
charged  an  offense  against  the  laws  of  this 
state,  and  judgment  is  affirmed. 

Davidson,  P.  J.,  dissenting: 

I  feel  constrained  to  dissent  in  this  case 
from  the  conclusion  reached  by  my  brethren 
that  the  opening  of  a  pool  room  or  the  oper- 
ation of  a  pool  room  or  billiard  hall  on 
Sunday  is  a  violation  of  the  Sunday  law. 
Especially  do  I  disagree  with  this  on  the 
ground  upon  which  they  place  it:  that  is, 
that  the  man  who  opens  his  pool  room  or 
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operates  it  on  Sunday  is  a  laborer  within 
the  terms  of  our  statute. 

Article  106  of  the  Penal  Code  which  re- 
lator was  charged  with  violating,  reads  as 
follows:  "Any  person  who  shall  hereafter 
labor  or  compel,  force,  or  oblige  his  em- 
ployees, workmen,  or  apprentices  to  labor 
on  Sunday,  etc,  shall  be  fined  not  less  than 
ten  nor  more  than  fifty  dollars."  Relator, 
if  guilty,  is  to  be  so  adjudged  under  the 
first  clause,  "Any  person  who  shall  hereafter 
labor  on  Sunday  shall  be  fined."  From  the 
evidence  relator  was  the  proprietor  of  an 
ordinary  pool  parlor  or  hall,  and  kept  his 
pool  tables  for  the  purpose  or  remunera- 
tion, for  which  he  charged  a  fee,  not  for 
admittance  to  the  hail,  but  charged  those 
who  played  games  on  his  tables  at  a  stipu- 
lated price.  Billiard  halls  or  parlors  and 
pool  halls  or  parlors  have  at  all  times  and 
under  all  circumstances,  so  far  as  I  am 
aware,  been  classed  as  places  of  amusements, 
where  people  go  to  entertain  themselves 
by  playing  games  on  the  tables  for  pleasure, 
amusement,  or  to  while  away  the  odd  hours 
for  pleasure,  but  it  has  never  been  held  or 
regarded  as  a  place  where  people  labor  or 
work.  It  would  hardly  be  considered  a 
machine  shop  or  factory,  or  a  planing  mill, 
or  any  of  those  various  places  where  people 
congregate  as  laborers  and  employ  their 
time  in  such  service.  22  Am.  &  Eng.  Enc. 
Law,  943;  4  Am.  &  Eng.  Enc.  Law,  54. 

Keepers  of  billiard  halls  and  pool  halls 
are  required  to  pay  an  occupation  tax 
usually  to  pursue  such  character  of  busi- 
ness. The  legislature  has  further  provided 
that,  if  such  character  of  tables  are  exhib- 
ited for  the  purpose  of  securing  betters  or 
gaming,  the  owner  or  keeper  of  the  table 
would  be  guilty  of  exhibiting  the  same  un- 
der the  gambling  act,  and  this  although  it 
may  be  a  licensed  occupation;  and  it  has 
been  further  held  in  this  state  that,  if  the 
players  of  the  game  of  pool  should  bet  or 
wager  on  the  game,  they  would  be  guilty 
of  betting.  It  has  also  been  held  that  the 
betting  of  the  table  fees  would  constitute 
gambling;  and,  if  the  owner  of  the  table  was 
aware  of  the  fact  and  permitted  the  parties 
to  bet  the  table  fees,  this  would  constitute 
bim  the  keeper  of  the  gaming  table.  It 
would  hardly  be  contended  under  these  cir- 
cumstances, at  least  ought  not  to  be,  that 
the  keeper  of  such  a  place  would  be  what 
IB  commonly  known  as  a  laborer.  Article 
196,  quoted,  does  not  include  pool  parlors 
within  its  terms,  and,  if  it  be  so  held  under 
tbe  terms  of  the  article,  it  would  be  by 
the  most  strained  construction.  It  cannot 
be  held  to  be  a  place  of  amusement  under 
article  199,  because  of  the  fact  that  entrance 
fees  are  not  paid  and  other  reasons  as  well, 
and  it  is  not  to  be  classed  as  amusement 
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under  the  terms  of  that  statute.  My  breth- 
ren evidently  believe  that  it  is  not  within 
the  terms  of  article  199.  That  article  in- 
terdicts traders,  merchants,  and  those  who 
carry  on  a  lawful  trading  business  opening 
their  business  on  Sunday  for  the  purpose  of 
traffic.  It  is  more  than  difficult  to  com- 
prehend how  the  proprietor  of  a  pool  hall 
could  be  held  to  be  a  laborer  under  the  terms 
of  our  statute.  It  does  not  include  him; 
and,  if  the  statute  is  not  susceptible  of  the 
construction  under  the  ordinary  language 
as  commonly  understood,  he  would  not  be 
within  the  terms  of  the  statute.  No  man 
can  be  held  to  violate  a  law  in  Texas  unless 
the  legislature  has  made  it  an  offense  in 
plain  language. .  Penal  Code,  artff.  1,  9.  If 
we  take  the  definition  of  what  constitutes 
a  laborer,  then  it  is  clear  that' relator  can- 
not be  brought  within  the  definition  of  the 
term  as  commonly  understood.  A  "laborer," 
as  defined  by  Mr.  Webster,  is  one  who 
works  at  a  toilsome  occupation.  A  laborer 
is  one  who  performs  manual  labor.  Re 
Ho  King  (D.  0.)  8  Sawy.  438,  14  Fed. 
724,  725;  Wildner  v.  Ferguson,  42  Minn. 
112,  6  L.R.A.  338,  18  Am.  St.  Rep.  495,  43 
N.  W.  794;  Milligan  v.  San  Antonio  &  G. 
S.  R.  Co.  —  Tex.  Civ.  App.  — ,  46  S.  W. 
918,  919;  McPherson  v.  Stroup,  100  Ga.  228, 
28  S.  E.  157;  Weatherby  v.  Saxony  Woolen 
Co.  —  N.  J.  Eq.  — ,  29  Atl.  326;  Coffin  v. 
Reynolds,  37  N.  Y.  640;  Whitaker  v.  Smith, 
81  N.  0.  340,  31  Am.  Rep.  603;  Wentroth's 
Appeal,  82  Pa.  469;  Boyle  v.  Mountain  Key 
Min.  Co.  9  N.  M.  237,  50  Pac.  347;  Stuart 
V.  Poole,  112  Ga.  818,  81  Am.  St.  Rep.  81, 
38  S.  E.  41 ;  St.  Louis  Southwestern  R.  Co. 
V.  Lyle,  6  Tex.  Civ.  App.  753,  26  S.  W.  264. 
It  is  useless  to  multiply  these  authorities. 
They  are  very  numerous  in  the  United 
States.  I  have  searched  the  authorities  with 
some  degree  of  interest  to  ascertain  if  it  has 
been  held  by  any  court  that  a  pool  hall 
would  be  construed  to  be  a  laboring  estab- 
lishment, or  the  keeper  or  employee  of  the 
keeper  of  such  hall  would  constitute  either 
a  laborer  as  that  term  is  usually  under- 
stood. Judge  Brooks  in  Benson  v.  State, 
47  Tex.  Crim.  Rep.  609,  85  S.  W.  800,  held 
that  a  bartender  who  sold  beer  on  Sunday 
could  not  be  held  to  be  a  laborer.  In  fact, 
under  our  statute,  he  would  not  be  a  la- 
borer, but,  if  guilty  of  selling  on  Sunday 
would  come  within  the  terms  of  article  199 
by  all  of  our  decisions,  which  prohibit  mer- 
chants, grocers,  and  dealers  in  wares  and 
merchandise  an4  traders  in  business  from 
opening  their  places  on  Sunday.  It  was 
thought,  however,  by  my  brethren  that  pool 
halls  were  not  within  the  terms  of  that 
statute.  If  pool  halls  are  to  be  included 
within  the  terms  of  the  Sunday  law,  the 
legislature  has   not  seen  proper   to  do  so. 
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This  court  by  construction  cannot  create 
offenses  or  make  acts  criminal  within  the 
terms  of  the  law  when  not  included  by  the 
legislature.  Murray  v.  State,  21  Tex.  App. 
620,  67  Am.  Rep.  623,  2  S.  W.  767. 

I  do  not  care  to  pursue  this  subject  fur- 
ther. I  am  clearly  of  the  opinion  that  my 
brethren  are  in  error,  and  that  by  their 
opinion  they  have  construed  into  existence 
a  violation  of  law  which  has  not  been  creat- 
ed by  the  legislature.  I  therefore  respect- 
fully dissent. 


WASHINGTON    8UPRE3fB    COURT. 
(Department  No.  2.) 

H.  O.  BLANKENSHIP,  Appt., 

V. 

KING  COUNTY,  Respt. 

(68  Wash.  84,  122  Pac.  616.) 

Highway  —  permitting  obstruction  * 
liability  of  county. 

1.  A  county  which  permits  granite  blocks, 


which  have  been  placed  by  a  citizen  on  the 
graded  part  of  a  highway,  but  outside  the 
macadamized  part,  to  remain  there  for  five 
months,  may  be  held  liable  for  injury  to  a 
traveler  on  the  highway  whose  vehicle 
comes  into  collision  with  them  in  the  dark. 

Same  —  knowledge  of  obstruction  ^ 
contributory  negligence. 

2.  The  mere  fact  that  one  attempting  to 
drive  along  a  highway  on  a  dark  rainy 
night  knew  that  granite  blocks  had  been  left 
lyinff  adjacent  to  the  macadamized  portion 
of  the  way,  at  a  certain  point,  does  not  es- 
tablish contributory  negligence  on  his  part 
as  matter  of  law,  in  coming  into  collision 
with  them. 

(Mount  and  Morris,  JJ.,  dissent.) 

(April  8,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County 
dismissing  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 
The  facts  are  stated  in  the  opinion. 


Note, -^  Ijiability  of  county ^  town,  or 
municipaUty  for  obstruction  or  defect 
outside  of  traveled  portion  of  high' 
way. 

Earlier  cases  discussing  this  subject  may 
be  found  in  a  note  to  Elam  v.  Mt.  Sterling, 
20  L.R.A.(N.S.)    692-698. 

As  to  the  liability  of  townships  for  acci- 
dents off  the  traveled  part  of  highway,  see 
note  to  James  v.  Wellston  Twp.  13  L.R.A. 
(N.S.)  1219. 

For  other  cases  closely  related  to  the 
subject  presented  here  for  discussion,  see  the 
following  notes:  Liability  for  injury  to 
pedestrian  by  defect  or  obstruction  in  space 
between  sidewalk  and  carriage  way.  Barnes- 
ville  V.  Ward,  ante,  94. 

Duty  of  town  or  municipality  to  provide 
barriers  to  protect  travelers  from  obstruc- 
tions outside  the  highway.  Shea  v.  Whit- 
man, 20  L.R.A.(N.S.)  980,  and  Elam  v.  Mt. 
Sterlinpr,  20  L.R.A.(N.S.)   604. 

Liability  of  municipality  for  injuries  by 
trees.  Dyer  ▼.  Danbury,  39  L.R.A. (N.S.) 
405. 

Hitching  posts  or  stepping  blocks  in  pub- 
lic streets  as  unlawful  obstructions  or  nui- 
sances, Lacey  v.  Oskaloosa,  31  L.R.A.  ( N.S. ) 
863. 

Duty  toward  children  as  to  obstructions 
or  defects  in  street.  Townley  v.  Hunting- 
ton, 34  L.R.A.(N.S.)   118. 

Liability  for  placing  near  highway  object 
calculated  to  frighten  horse.  Davis  v.  Penn- 
sylvania R.  Co.  12  L.R.A.(N.S.)  1153,  and 
Elam  V.  Mt.  Sterling.  20  L.R.A.(N.S.)   652. 

GJenerally  municipalities  are  held  to  have 
fully  performed  their  duty  when  they  have 
constructed  highways  of  reasonable  width 
and  smoothness;  and  if  a  traveler  chooses, 
without  reasonable  cause,  to  travel  outside 
40  L.R.A.(N.S.) 


such  way,  he  assumes  the  risk.  37  Cyc. 
294. 

Thus  no  liability  attached  to  a  town  where 
a  traveler  voluntarily  left  the  traveled  high- 
way and  was  injured  by  walking  or  driving 
into  a  hole  or  ditch  located  within  the  lim- 
its, but  outside  of  the  traveled  portion,  of 
the  highway  (Burr  v.  Plymouth,  48  Conn. 
460 ;  Morse  v.  Belfast,  77  Me.  44 ;  Brown  v. 
Skowhegan,  82  Me.  273,  19  Atl.  399;  Orr  v. 
Oldtown,  99  Me.  190,  68  Atl.  914;  Hunt  v. 
Douglass  Twp.  166  Mich.  187,  130  N.  W. 
648;  King  v.  Ft.  Ann,  180  N.  Y.  496,  73 
N.  E.  481;  Hammacher  v.  New  Berlin,  124 
Wis.  249,  102  N.  W.  489) ;  or  where  the  in- 
jury was  caused  by  carriage  wheel  falling 
off  a  bridge  which  was  ncS  a  part  of  the 
traveled  path,  but  outside  of  it,  and  con- 
structed solely  to  facilitate  access  between 
the  traveled  path  and  a  private  way  which 
opened  into  the  highway  on  one  side,  and 
from  which  plaintifT  was  driving  (Felch  v. 
West  Brookfield,  184  Mass.  309,  68  N.  £. 
227  [As  to  duty  respecting  conditions  of 
highway  to  persons  entering  or  leaving  pri- 
vate property,  see  note  in  37  L.R.A.(N.S.) 
357] ) ;  or  by  driving  against  a  stone  (Moran 
V.  Palmer,  162  Mass.  196,  38  N.  E.  442; 
Carey  v.  Hubbarston,  172  Mass.  106,  51 N.  E. 
521;  Hall  V.  Unity,  67  Me.  629;  Blake  v. 
Newfield,  68  Me.  365;  Perkins  ▼.  Fayette, 
68  Me.  152,  28  Am.  Rep.  84) ;  or  by  pedes- 
trian striking  foot  against  stump  (Lowe  v. 
Clinton,  136  Mass.  24) ;  or  by  defect  in 
rough  and  dangerous  ground  between  two 
roads  while  attempting  to  go  from  one  to 
the  other  (Shepardson  v.  Colerain,  13  Met. 
56;  Cleveland  v.  Pittsford,  72  Hun,  552,  25 
N.  Y.  Supp.  630,  affirmed  without  opinion  in 
146  N.  Y.  384,  42  N.  E.  543;  Ozier  ▼. 
Hainesburgh,  44  Vt.  220). 

So,  where  plaintiff  was  injured  by  step- 
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Messrs.  George  F.  Haiinan  and  Rich- 
ard G.  Hntchiuson,  for  appellant: 

Appellant's  knowledge  of  the  defect  and 
his  failure  to  have  it  in  mind  at  the  time 
of  the  happening  of  the  injury  was  not  neg- 
ligence per  86. 

McQuillan  y.  Seattle,  10  Wash.  464,  45 
Am.  St.  Rep.  799,  38  Pac.  1119;  Cowie  v. 
Seattle,  22  Wash.  659,  62  Pac.  121;  Crites 
V.  New  Richmond,  98  Wis.  60,  73  N.  W. 
322;  Steele  v.  Northern  P.  R.  Co.  21  Wash. 
299,  57  Pac.  820. 

Messrs.  John  F.  Murphy  and  Robert 
H.  ETrans,  for  respondent: 

The  county  was  free  from  negligence. 

Rust  y.  Essex,  182  Mass.  313,  65  N.  E. 
397;  Carey  y.  Huhhardston,  172 -Mass.  106, 
51   N.  E.  521;   Strieker  v.  Reedsburg,  101 


Wis.  457,  77  N.  W.  897 ;  Goeltz  y.  Ashland, 
75  Wis.  642,  44  N.  W.  770. 

Fullerton,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  sought  in  this  action  to  re- 
coyer  for  personal  injuries  received  by  him 
from  an  accident  happening  while  he  was 
driving  a  team  upon  a  county  road  in  King 
county.  The  roadbed  at  the  place  of  the  ac- 
cident was  some  24  feet  in  width,  and  had 
been  macadamized  for  a  width  of  16  feet 
along  its  center.  The  road,  so  the  appellant 
testified,  was  traveled  throughout  its  en- 
tire width,  although  the  heavy  traffic  passed 
over  the  macadamized  portion  of  the  way. 
At  the  place  of  the  accident,  and  for  some 
distance  on  each  side  thereof,  the  road  had 


ping  upon  a  culvert  made  of  plank  and  cov- 
ered with  earth  within  the  limits  of  the 
highway,  the  court  said:  "To  render  a  ver- 
dict for  the  plaintiff,  the  jury  must  have 
found  that  the  place  where  the  accident  hap* 
pened  was  within  the  limits  of  that  part 
of  the  highway  wrought  and  prepared  by 
the  defendants  for  public  travel."  Kellogg 
V.  Northampton,  8  Gray,  504. 

So,  where  a  horse  which  a  traveler  was 
leading  became  frightened,  and  she  was  in- 
jured by  being  dragged  over  a  pile  of  stones 
which  had  been  scraped  out  of  and  left  be- 
side the  road,  the  town  was  held  not  guilty 
of  negligence  in  leaving  the  stones  there  for 
a  few  days  while  the  men  were  busy  in  an- 
other part  of  the  town.  Stedman  v.  Osceola, 
147  App.  Div.  220,  132  N.  Y.  Supp.  28. 

So,  where  a  traveler  chose  to  leave  the 
traveled  highway,  the  city  was  held  not 
liable  for  injury  sustained: 

— bv  falling  off  end  of  culvert.  Scranton 
V.  Hill,  102  Pa.  378,  48  Am.  Rep.  211; 
Monongahela  Citv  v.  Fischer,  111  Pa.  9,  56 
Am.  Rep.  241,  2  Atl.  87. 

— by  pedestrian  falling  into  ditch  within 
located  limits,  but  out  of  the  traveled  part 
of  highway,  she  not  being  a  traveler  within 
the  meaning  of  the  statute  providing  for  re- 
covery of  damages  arising  from  defects  in 
streets  and  highways.  Leslie  v.  Lewiston, 
62  Me.  468. 

— ^by  falling  into  a  hole  5  feet  outside  of 
street,  the  defect  not  being  in  the  highway 
within  the  meaning  of  the  statute,  so  as  to 
render  the  village  liable.  Keyes  v.  Mar- 
cellus,  50  Mich.  439,  45  Am.  Rep.  52,  15 
N.  W.  542. 

— by  falling  over  scantling  lying  in  the 
road,  the  court  stating  that  if  the  pedes- 
trian chose  to  use  that  portion  of  the  street 
designated  for  vehicles,  instead  of  the  por- 
tion designated  for  pedestrians,  it  was  his 
duty  to  exercise  sufficient  care  to  avoid  an 
obstacle  of  that  character.  Brown  v.  Chi- 
cago, 135  III.  App.  126. 

Rut,    notwithstanding    the    general    rule 
that  municipalities  are  not  liable  for  acci- 
dents outside  of  the  traveled  portion  of  a 
highway,  they  may,  under  certain  circum-  . 
stances,  be  held  liable,  as  where  the  obstruc- ' 
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tion  or  defect  is  near  the  traveled  portion, 
and  the  traveler  accidentally  or  by  neces- 
sity deviates  from  the  traveled  way. 

Thus,  a  town  was  held  liable  for  personal 
injury  sustained  where  a  horse  shied  and 
the  wagon  struck  a  post  near  the  traveled 
highway  (Fowler  y.  Linquist,  138  Ind.  566, 
37  N.  E.  133),  or  a  log  outside  of  but 
within  close  proximity  to  the  traveled  part 
(Snow  V.  Adams,  1  Cush.  443),  or  where  a 
horse  suddenly  swerved  to  avoid  a  mud  pud- 
dle, causing  the  wheel  to  strike  a  stump 
standing  a  few  inches  outside  of  the  trav- 
eled track  (Boltz  y.  Sullivan,  101  Wis.  608, 
77  N.  W.  870). 

And  where  a  horse  became  restive  and 
plaintiff  reined  him  out  of  the  traveled  part 
of  the  road,  sustaining  injury  by  the  chaise 
running  over  a  log  beside  the  traveled  part 
of  the  highway,  the  city  was  held  liable. 
Cobb  V.  Standish,  14  Me.  198. 

So,  a  town  was  held  liable  where  a  blind 
man  on  a  dark  night  left  the  traveled  por- 
tion of  the  road  to  avoid  an  approaching 
team,  and  by  so  doing  was  injured  by  step- 
ping over  a  bank  wall,  such  deviation  being, 
by  law,  deemed  a  necessity.  Glidden  v. 
Reading,  38  Vt.  52,  88  Am.  Dec.  639. 

So,  where  the  wrought  way  was  impassa- 
ble by  reason  of  snow  drifting,  and  for  that 
reason  a  traveler  drove  outside  of  the  usual- 
ly traveled  path,  and  was  injured  by  reason 
of  a  defect,  the  city  was  held  liable,  in 
Savage  v.  Bangor,  40  Me.  176,  63  Am.  Dec. 
658,  it  having  constructive  notice  that  the 
highway  was  defective. 

So,  where  a  highway  became  impassable 
because  of  snow,  and  a  traveler,  to  avoid  the 
drift,  took  a  side  track  and  was  injured  by 
a  horse  while  assisting  it  out  of  the  deep 
snow,  the  town,  under  its  statutory  duty  to 
keep  the  highway  in  repair,  was  held  liable 
for  failure  to  render  the  highway  passable 
when  it  had  notice  of  its  defective  condition. 
Hogg  v.  Brooke,  7  Ont.  L.  Rep.  273. 

But  where  plaintiff  reined  her  horse  out 
of  the  road  on  the  opposite  side  from  an 
electric  car,  and  her  carriage  dropped  down 
over  the  end  of  a  culvert,  causing  her  in- 
jury, a  verdict  for  plaintiff  was  set  aside 
on  the  ground  that  her  thoughtless  inatten- 
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been  graded  out  from  the  side  of  a  hill, 
and  lay  in  the  shape  of  a  curve;  the  point  of 
the  curve  extending  towards  the  summit  of 
the  hill.  On  the  other  side  it  broke  off 
abruptly,  owing  to  the  fact  that  the  roadbed 
was  built  up  from  the  natural  slope  of  the 
hill.  Some  five  months  or  more  before  the 
accident  one  Barret,  for  purposes  of  his  own, 
in  no  way  connected  with  the  affairs  of  the 
county,  hauled  and  placed  on  the  roadbed 
between  the  macadamized  portion  of  the 
way  and  the  hill  two  blocks  of  granite  2 
feet  by  2  feet  by  4  feet  in  size,  laying  them 
diagonally  to  the  course  of  the  road,  so  that 
their  ends  reached  within  a  foot  and  a  half 
or  2  feet  of  the  macadamized  part  of  the 
road.  On  the  evening  of  September  16, 1909, 
the  appellant  drove  along  the  highway  to- 
wards his  home  with  a  team  of  well-brok- 


\  en  horses  and  a  light  wagon,  traveling  in  a 
trot  at  a  speed  of  perhaps  6  miles  an  hour. 
As  he  reached  the  point  in  the  road  where 
the  granite  blocks  were  placed,  he  collided 
with  them.  The  collision  broke  the  right 
front  wheel  of  his  wagon  to  pieces,  and 
caused  the  right  hind  wheel  to  loosen  from 
the  axle  and  to  roll  off.  The  team  thereup- 
on started  to  run  away,  dragging  the  ap- 
pellant, and  before  they  were  stopped  he  re- 
ceived the  injuries  for  which  he  sues  in  thiB 
action. 

In  his  direct  as  well  as  his  cross-examina- 
tion the  appellant  admitted  that  he  waa 
familiar  with  the  road  over  which  he  was 
traveling;  that  he  had  traveled  it  many 
times  in  the  nighttime  as  well  as  the  day- 
time; that  he  knew  the  exact  location  there- 
on of  the  granite  blocks;  and  that  his  team 


tion,  the  very  essence  of  negligence,  was  the 
cause  of  the  accident.  Tasker  v.  Farming- 
dale,  85  Me.  523,  27  Atl.  464,  motion  for  new 
trial  sustained  on  ground  supporting  former 
ruling,  88  Me.  103,  33  Atl.  785. 

And  see  the  subdivision,  "Loitering,  devia- 
tion," in  note  to  Elam  ▼.  Mt.  Sterling,  20 
L.R.A.(N.S.)  751. 

So,  a  municipality  has  been  held  liable  for 
injury  sustained  by  reason  of  defect  or  ob- 
struction in  close  proximity  or  so  connected 
with  the  traveled  portion  of  the  highway 
as  to  be  dangerous  to  the  people  traveling 
thereon,  and  it  is  upon  this  rule  that  t)ie 
decision  of  the  reported  case,  Blankenship 
V.  King  County,  rests. 

Thus,  under  this  rule,  a  town  was  held 
liable  where  a  pedestrian  injured  himself 
by  stumbling  over  boulders  lying  alongside 
of  the  traveled  part  of  the  road  (Wheeler  v. 
Westport,  30  Wis.  392) ;  or  by  driving  upon 
scales  set  in  the  highway  margin  which,  by 
long  use,  had  become  part  of  a  road  which 
the  town  was  bound  to  keep  in  repair  (Pot- 
ter V.  Castleton,  53  Vt.  435) ;  or  by  driving 
into  a  stump  allowed  to  remain  at  the  ed^e 
of  the  traveled  part  of  the  highway  (Foley 
V.  East  Flamborough  Twp.  26  Ont.  App. 
Rep.  43). 

And  where  an  apparently  safe  but  in  fact 
deep  and  dangerous  watering  place  was  lo- 
cated within  the  limits  of  a  highway,  but 
outside  of  and  connected  with  the  traveled 
highway  by  a  well-beaten  path,  the  town 
was  held  liable  for  loss  of  a  horse,  occa- 
sioned by  his  falling  into  the  water  while 
attempting  to  drink.  Cobb  v.  Standish,  14 
Me.  108.  In  the  above  case  the  court  said: 
"The  traveled  part  of  the  road  was  of  suffi- 
cient width  and  well  made  for  ordinary  ac- 
commodation, but  a  portion  of  the  space  in 
which  the  public  have  an  easement  was  un- 
safe; and  the  danger,  being  concealed,  was 
calculated  to  deceive  and  entrap  a  traveler. 
Towns  are  not  oblisjcd  to  provide  watering 
places  for  the  public  convenience,  but  when 
they  are  provided  by  nature  in  the  high- 
way, they  oiipht  not  to  be  suffered  to  become 
pitfalls  JRrst  to  allure  and  then  to  destroy 
horses  or  other  animals  turned  aside  to  par- 
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take  [of]  the  refreshment  to  which  they 
are  thus  invited." 

So  in  Wakeham  v.  St.  Clair  Twp.  91  Mich. 
16,  51  N.  W.  696,  where  plaintiff  was  thrown 
from  his  horse  by  the  tiorse  stepping  into 
an  existing  hole  in  the  highway,  or  by  the 
ground  sinking  beneath  the  horse's  feet  as 
a  result  of  water  action  under  ground,  the 
court  said  that  if  'the  hole  was  so  near  the 
traveled  way,  or  way  intended  for  travel, 
that  a  person  would  be  likely  to  get  into  it 
in  seeking  to  avoid  a  mud  hole,  the  town- 
ship was  guilty  of  negligence  in  allowing  it 
to  remain  there  for  an  unreasonable  time. 
If,  however,  the  hole  was  so  open  and 
notorious  that  a  person  using  ordinary  care 
would  have  observed  and  avoided  it,  the 
plaintiff  was  guilty  of  negligence  in  riding 
into  it.  These  questions  were  for  the  jury 
under  the  testimonv  as  to  the  condition  of 
the  road  at  this  point  and  the  state  of  the 
weather  at  the  time. 

And  where  a  person  was  killed  by  coming 
into  contact  with  a  broken  highly  charged 
fire  alarm  wire  lying  in  the  road  just  out- 
sided  of  the  macadamized  portion,  which 
accident  would  not  have  occurred  had  the 
deceased  kept  to  the  macadamized  part,  the 
city  was,  in  Emery  v.  Philadelphia,  208  Pa. 
492,  57  Atl.  977,  held  liable  on  the  ground 
that  a  city  or  even  a  borough  or  township 
may  not  with  impunity  leave  a  highly  dan- 
gerous and  insidious  obstruction,  such  as  a 
heavily  charged  and  exposed  electric  wire, 
on  any  part  of  a  public  highway,  so  near 
it  that  a  traveler  accidentally  or  intention- 
ally deviating  a  few  feet  from  the  beaten 
track  may  encounter  it  to  the  risk  of  life. 

So,  when  a  private  way  leading  from  a 
public  way  has  been  opened  and  dedicated  to 
a  public  use,  a  city  is  liable  for  a  defect 
between  the  part  wrought  for  public  travel 
and  the  entrance  of  the  private  way,  unlesa 
it  has  cautioned  the  public  against  entering 
upon  such  private  way.  Paine  v.  Brocton, 
138  Mass.  564. 

See  also  note  to  Elam  v.  Mt.  Sterling;  20 
L.R.A.(N.S.)  684,  as  to  liability  of  mu- 
nicipality for  defects  or  obstructions  in 
proximity  to  highway.  J.  D.  0. 
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was  under  control  at  the  time  of  the  acci- 
dent. But  he  also  testified,  in  excuse  of  his 
act  of  driving  upon  the  blocks,  that  the 
macadamized  part  of  the  road  was  covered 
over  with  more  or  less  dust  and  dirt,  es- 
pecially on  its  edges,  and  that  one  driving 
over  it  could  not  always  tell  by  the  mere 
Bound  the  team  and  wagon  made  whether 
or  not  they  were  entirely  on  this  part  of  the 
way;  that,  as  he  approached  the  blocks,  he 
was  keeping  well  to  the  right  of  the  way, 
BO  as  to  avoid  collision  with  possible  ap- 
proaching teams  and  automobiles;  that  but 
a  short  time  before  the  collision  his  team 
had  become  frightened  and  increased  their 
epeed  somewhat,  and  that  it  took  more  than 
his  usual  attention  to  keep  them  under  con- 
trol ;  that*  the  night  was  dark  and  rainy, 
and  that  the  blocks  could  not  be  readily 
seen;  and  that  he  ''was  cold  and  wet"  and 
''bent  on  getting  home."  At  the  trial,  before 
the  appellant  had  concluded  his  testimony, 
the  court  took  the  case  from  the  jury  and 
entered  a  judgment  of  dismissal,  basing  his 
action  on  the  grounds  that  no  negligence 
was  shown  on  the  part  of  the  county,  and 
that  the  defendant  was  guilty  of  negligence 
in  driving  upon  the  granite  blocks  after  he 
had  knowledge  of  their  location  in  the  high- 
way. This  appeal  is  from  the  judgment  of 
dismissal. 

This  court  has  heretofore  held,  and  it  is 
the  general  rule,  that  counties  are  not  ob- 
ligated to  open  highways  to  travel  for  their 
full  located  width;  but  that  their  duty  in 
this  regard  is  accomplished  by  opening  the 
way  for  a  sufficient  width  to  make  it  rea- 
sonably safe  and  convenient  for  ordinary 
travel,  that  it  is  not  compelled  to  keep  the 
sides  of  the  prepared  way  free  from  ob- 
structions, nor  is  it  obliged  to  erect  barriers 
where  there  is  no  unusual  danger  to  be  en- 
countered. These  rules  are  pressed  upon  us 
as  sustaining  the  court's  judgment  in  the 
present  case,  but  it  seems  to  us  that  they  do 
not  meet  the  question  suggested  by  the  facts 
in  the  record.  The  appellant  in  the  case  be- 
fore us  was  not  injured  because  he  passed 
out  of  the  part  of  the  highway  that  had 
been  opened  by  the  public  authorities  for 
travel;  on  the  contrary,  he  was  injured  by 
an  obstruction  placed  in  the  very  part  of 
the  way  that  had  been  so  opened.  If,  there- 
fore, the  county  was  responsible  for  the  ob- 
struction, and  the  appellant  was  not  guilty 
of  contributory  negligence,  the  county  can- 
not escape  liability  on  the  ground  that  there 
was  a  sufficient  way  left  open  by  the  use 
of  which  travelers  along  the  road  could 
avoid  collision  with  the  blocks  of  granite. 
To  place  them  there  was  to  invite  injury. 

A  traveler  along  a  highway  expects  to 
keep  witliin  the  way  prepared  for  him,  and 
anticipates  meeting  with  obstructions  if  he 
AO  L.R.A.(N.S.) 


departs  therefrom,  but  he  does  not  expect  to 
meet  with  obstructions  in  that  part  of  the 
way  over  which  he  is  invited  to  travel,  and 
consequently  he  is  not  to  be  held  to  as  strict 
an  accountability  if  he  is  injured  by  such 
an  obstruction  as  he  would  be  were  he  in- 
jured  by  an  obstruction  outside  of  the  place 
of  travel. 

We  have  not  overlooked  the  contention 
of  the  county  to  the  effect  that  it  had  ex- 
tended no  invitation  to  the  public  to  travel 
off  the  macadamized  part  of  the  highway, 
and  that  those  blocks  were  not  placed  on  the 
part  that  had  been  macadamized;  that  4 
feet  of  graded  space  on  each  side  of  the 
macadam  was  so  graded  in  order  to  protect 
the  macadam  from  breaking  and  spreading 
out  with  the  weight  of  loads,  and  were  not 
intended  as  places  upon  which  to  travel. 
But  the  record  furnishes  no  support  for 
these  contentions.  The  county  offered  no 
evidence  at  the  trial,  and  the  evidence  of 
the  appellant  is  that  all  parts  of  the  high- 
way were  used  by  the  public  for  the  pur- 
poses of  travel,  the  dirt  sides  as  well  as  the 
macadamized  center.  This  is  sufficient  to 
carry  to  the  jury  the  question  whether  the 
county  intended  that  all'  parts  of  the  way 
should  be  so  used  by  the  public. 

It  was  not  shown  that  tlie'  county  per- 
mitted the  granite  blocks  to  be  placed  in 
the  highway,  or  that  any  officer  of  the  coun- 
ty had  knowledge  that  they  had  been  so 
placed,  and  it  is  insisted  that  the  county 
cannot  be  held  liable  because  of  these  facts. 
But  the  plaintiff  did  show  that  the 
blocks  had  been  suffered  to  remain  in  the 
highway  for  a  period  of  five  months,  and 
this  is  sufficient  to  warrant  a  jury  in  find- 
ing that  the  county  officials  knew  or  ought 
to  have  known  of  their  placement  therein. 

The  further  contention  that  the  appellant 
was  guilty  of  contributory  negligence  as  a 
matter  of  law,  because  he  was  familiar  with 
the  highway,  and  had  previous  knowledge  of 
the  fact  that  the  granite  blocks  had 'been  * 
placed  therein,  is  equally  without  founda- 
tion. The  appellant  was  not  bound  at  all 
times,  by  day  and  by  night,  to  keep  in  mind 
the  fact  that  some  person  had  placed  ob- 
structions in  the  way.  The  human  mind  is 
not  so  constituted  that  it  can  recall  at  all 
times  things  with  which  it  is  familiar,  and 
we  know  from  experience  and  observation 
that  reasonably  prudent  persons  receive  in- 
juries from  defects  and  obstructions  in 
streets  and  highways  of  the  existence  of 
which  they  had  previous  knowledge.  The 
law  does  not  therefore  in  all  cases  hold  a 
person  injured  by  a  defect  in  a  highway 
guilty  of  contributory  negligence  merely  be- 
cause he  had  previous  knowledge  of  the  de- 
fect, but  generally  treats  the  matter  of 
knowledge  as  a  fact  or  circumstance  bearing 
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upon  the  question  of  contributory  negli- 
gence, to  be  submitted  to  the  jury  along 
with  the  other  facts  and  circumstances  sur- 
rounding the  accident,  leaving  it  for  them  to 
say  whether,  under  the  facts  shown,  the  in- 
jured person  was  or  was  not  guilty  of 
contributory  negligence.  Benson  v.  Hamil- 
ton, 84  Wash.  201,  76  Pac.  806;  Cowie  v. 
Seattle,  22  Wash.  669,  62  Pac.  121 ;  Mischke 
V.  Seattle,  26  Wash.  616,  67  Pac.  367;  Mc- 
Quillan ▼.  Seattle,  10  Wash.  464,  46  Am.  St. 
Rep.  799,  38  Pac.  1119. 

The  facts  in  the  case  before  us  do  not 
show  conclusively  that  the  appellant  was 
guilty  of  contributory  negligence.  The 
court  should  not  therefore  have  taken  the 
case  from  the  jury. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Danbar,  Ch.  J.,  and  Ellis,  J.,  concur. 

MouDt  and  Morris,  JJ.,  dissent. 
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(149  Ky.  260,  147  S.  W.  953.) 

Breach  of  peace  ^  bond  —  forfeiture  — 
shooting:  dog. 

A  conviction  and  fine  for  being  disorder- 
ly, shooting  a  dog  in  a  street,  and  insulting 
a  citizen,  does  not  forfeit  a  peace  bond  un- 
der  statutory    provisions    that    such    bond 


shall  be  required  upon  apprehension  that 
the  obligor  will  commit  violence  endanger- 
ing human  life,  or  a  felony,  or  an  offense 
against  the  person  or  property  of  another, 
and  will  be  forfeited  by  conviction  of  a 
felony  or  an  offense  constituting  a  breach 
of  the  peace. 

(June  21,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Harlan  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  the  penalty  of  a  peace  bond.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  C.  Faulkner  &  Sons,  for  appel- 
lants: 

The  warrant  upon  which  Smitl\  Ball  was 
tried  does  not  necessarily  contain  or  in- 
volve a  breach  of  the  peace. 

22  Cyc.  487;  Simons  v.  State,  25  Ind. 
331 ;  Sturgeon  v.  Com.  18  Ky.  L.  Rep.  668, 
37  S.  W.  679;  State  v.  Leavitt,  87  Me.  72, 
32  Atl.  787. 

Judicial  conviction  of  defendant  of  an 
offense  not  amounting  to  or  involving  a 
breach  of  the  peace  is  not  a  breach  of  the 
peace  bond  under  §  391,  subsec.  2  of  the 
Criminal  Code. 

1  Words  &  Phrases,  861;  Black's  Law 
Diet.  2d  ed.  149 ;  2  Sutherland,  Stat.  Constr. 
§  520;  Black,  Interpretation  of  Laws,  2d 
ed.  p.  451;  Smith  v.  Com.  9  Ky.  L.  Rep. 
720;  Rankin  v.  Com.  9  Bush,  563;  Cornell 
V.  Com.  25  Ky.  L.  Rep.  1769,  78  S.  W.  858. 

Mr.  W.  F.  Hall  also  for  appellants. 

Messrs.  James  Garnett,  Attorney  Gen- 
eral, J.  G.  Forester,  and  Clay  &  Carter 
for  the  Commonwealth.    • 


Note,  —  What  conduct  will  worlc  a  foV' 
feiture  of  a  peace  bond. 

For  cases  defining  a  breach  of  the  peace, 
see  the  note  to  People  v.  Johnson,  13  L.R.A. 
163. 

For  disorderly  language  as  disturbance 
of  the  public  peace,  see  the  note  to  Stewart 
V.  Stale,  32  L.R.A.(N.S.)  505. 

It  will  be  seen  that  in  Ball  v.  Com.  it  is 
held  that,  in  the  absence  of  a  conviction 
for  a  felony,  nothing  less  than  "violence  or 
injury  to  an  individual  or  his  property" 
will  breach  the  bond. 

It  may  be  noted  that  in  Cornett  v.  Com., 
quoted  from  in  the  Ball  Case,  the  bond 
contained  an  undertaking  not  to  engage  in 
the  unlawful  sale  of  spirituous,  vinous,  or 
malt  liquors,  and  the  defendant  was  con- 
victed of  such  sale,  and  the  decision  of  the 
court  is  that  there  was  no  authority  for 
taking  a  bond  which  undertook  to  abstain 
from  offenses  not  amounting  to  a  breach  of 
the  peace. 

The  subject  of  peace  bonds  and  of  those 
for  "good  behavior"  cannot  well  be  sepa- 
rated, although  it  has  been  suggested  that 
the  latter  is  more  easily  breached. 
40  L.R.A.(N.S.) 


In  Com.  V.  Duane,  1  Binn.  99,  Tilghman, 
Ch.  J.,  said,  as  to  surety  for  good  be- 
havior: "Surety  for  good  behavior  may  be 
considered  in  two  points  of  view.  It  is 
cither  required  after  conviction  of  some  in- 
dictable offense,  in  which  case  it  forms  part 
of  the  judgment  of  the  court,  and  is  founded 
on  a  power  incident  to  courts  of  record  by 
the  common  law,  or  it  is  demanded  by 
judges  or  justices  of  the  peace  out  of  court, 
before  the  trial  of  the  person  charged  with 
an  offense,  in  pursuance  of  authority  de- 
rived from  a  statute  made  in  the  34th  year 
of  Edward  III.  It  is  this  last  kind  of 
surety  we  are  now  to  consider.  The  statute 
34  Edward  III.  authorizes  justices  of  the 
peace  to  take  surety  for  good  behavior  of 
all  those  that  are  not  of  good  fame,  to  the 
intent  that  the  public  may  not  be  troubled 
by  such  persons.  It  is  supposed  that  this 
statute  was  made  to  prevent  the  disorders 
which  were  introduced  by  the  soldiers  of 
Edward  the  Third,  numbers  of  whom,  after 
serving  in  his  armies  in  France,  were  dis- 
charged in  England.  The  natural  meaninp^ 
of  the  words  'persons  not  of  good  fame| 
seems  to  be,  those  who,  by  their  general 
evil  course  and  habits  of  life,  had  acquired 
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MlUery  J.y  delivered  the  opinion  of  the 
eonrt: 

Appellant  Smith  Ball,  being  in  custody 
under  a  charge  of  having  confederated  with 
other  persons  for  the  purpose  of  intimidat- 
ing and  alarming  others,  and  for  having 
cruelly  and  inhumanly  beaten  and  bruised 
one  J.  T.  Farley,  was,  upon  the  motion  of 
the  conunonwealth's  attorney,  required  to 
give  a  bond  in  the  sum  of  15,000  to  keep 
the  peace  and  be  of  good  behavior  for  a 
period  of  twelve  months.  He  executed  this 
bond  on  February  11,  1911,  with  his  coap- 
pellants,  W.  M.  Smith  and  Allen  Ball,  as 
his  sureties.  By  the  terms  of  his  bond.  Ball 
undertook  to  keep  the  peace  and  be  of  good 
behavior  towards  all  citizens  in  this  com- 
monwealth for  a  period  of  twelve  months, 


"and  that  he  would  not  be  guilty  of  a 
felony,  or  any  offense  involving  a  breach  of 
the  peace  during  said  time." 

On  July  11,  1911,  Ball  was  tried  upon  a 
warrant  issued  against  him  by  the  judge 
of  the  Harlan  county  court,  which  con- 
tained the  following  charge:  ''Smith  Ball 
has  committed  the  offense  of  a  breach  of 
the  peace  by  being  disorderly,  insulting 
Marion  Etling  and  wife,  Lidia  Etling,  dis- 
charging deadly  weapons,  and  shooting  a 
.  dog."  Ball  was  tried  by  a  jury  and  fined 
$25,  which  he  paid.  On  July  25,  1911,  the 
commonwealth  instituted  this  action  upon 
Ball's  peace  bond,  seeking  to  recover  from 
him  and  his  sureties  the  penalty  of  $5,000 
therein  stipulated,  upon  the  ground  that  it 
had  been  broken  by  Ball's  conviction  above 


a  bad  reputation,  and  were  supposed  to  be 
dangerous  to  the  community.  In  process 
of  time,  however,  the  construction  of  these 
expressions  has  been  extended  far  beyond 
their  original  meaning,  and  persons  are  now 
commonly  held  to  find  surety  for  their  good 
behavior  who  are  not  generally  of  ill  fame, 
but  have  only  been  charged  with  some  par- 
ticular offense." 

There  are  very  few  reported  cases  upon 
breaches  of  ''peace  bonds"  or  those  for  good 
behavior.  It  has  been  held  that  the  bond  has 
been  breached — ^where  there  is  a  condition 
to  appear — ^by  a  failure  to  appear  (Lawton 
V.  State,  5  Tex.  272) ;  where  there  has  been 
assault  with  intent  to  murder  (State  v.  San 
Miguel,  4  Tex.  Civ.  App.  182,  23  S.  W.  389)  ; 
assault  and  battery  (State  v.  Kudowsky,  65 
Ind.  389;  Com.  v.  Braynard,  6  Pick.  113) ; 
where  the  one  bound  was  )?uilty  of  an  af- 
frav  (State  v.  Sanders,  153  N.  C.  624,  69 
8.  k  272). 

But  it  seems  to  have  been  thought  in  at 
least  one  case  that  an  assault  on  a  third 
person  would  not  necessarily  breach  the 
bond.  Thus,  in  Rex  v.  Stanley,  Sayer,  139, 
the  report  was  that  "upon  a  rule  to  shew 
cause  why  the  proceedings  upon  a  scire 
facias  should  not  be  stayed,  it  appeared, 
that  the  scire  facias  was  brought  upon  a 
recognizance  entered  into  by-  Stanley  and 
his  bail,  for  Stanley's  keeping  the  peace; 
that  the  recognizance  was  entered  into  in 
consequence  of  articles  of  peace  having  been 
exhibited  by  J.  S.  against  Stanley;  and 
that  Stanley  had  been  guilty  of  assaulting 
J.  8.  The  rule  was  discharged.  And  by 
Ryder,  Ch.  J.,  if  the  peace  have  not  been 
broken  by  an  assault  upon  the  person  who 
exhibited  articles  of  the  peace,  the  court 
will  not  permit  a  proceeding  by  scire  facias 
upon  a  recognizance  for  keeping  the  peace, 
if  the  proceeding  appear  clearly  to  be  vexa- 
tious: yet,  as  such  recognizan(;e  is  for  keep- 
ing the  peace  to  all  the  King's  subjects,  as 
well  as  to  the  person  who  exhibited  the  arti- 
cles, the  court  will  not,  in  a  doubtful  case, 
stay  the  proceedings  upon  a  scire  facias ;  be- 
cause the  question  whether  the  breach  of 
the  peace  by  assaulting  another  person  did 
amount  to  a  forfeiture  of  the  recognizance 
40  L.R.A.(N.S.) 


may  be  determined  upon  the  plea  of  not 
guilty  to  the  scire  facias," 

But,  on  the  other  hand,  see  Reg.  v.  How- 
ard, 11  Mod.  109,  where  Lady  Howard  ex- 
hibited articles  of  the  peace  against  her 
husband,  whereupon  he  was  bound  to  keep 
the  peace  for  a  year.  On  a  motion  for  a 
discharge,  upon  a  suggestion  that  she  was 
consenting,  Holt,  Chief  Justice,  said:  "How 
can  we  discharge  it  before  the  condition  is 
performed?  Besides,  if  my  lord  breaks  the 
peace  upon  anyone  else,  it  is  a  forfeiture  of 
his  recognizance." 

In  Lawton  v.  State,  5  Tex.  272,  it  was 
held  that  a  bond  to  keep  the  peace  and  ap- 
pear in  answer  to  a  charge  of  assault  and 
battery  is  breached  by  a  failure  to  appear. 

In  Respublica  v.  Cobhet,  infra,  it  was  held 
where  a  bond  for  good  behavior  was  taken  of 
one  charged  with  libel,  a  libel  might  breach 
the  bond. 

But  in  State  v.  Sanders,  153  N.  C.  624, 
69  S.  E.  272,  it  was  held  that  convictions  of 
C  for  publishing,  selling,  and  having  in  pos- 
session obscene  and  indecent  literature  could 
not  be  a  violation  of  a  bond  conditioned 
in  showing  that  C  kept  the  peace  towards  A 
and  B. 

In  this  connection  reference  may  be  made 
to  Randolph  v.  Brown,  2  Va.  Cas.  351, 
where  the  condition  was  that  one  Brown 
should  keep  the  peace,  and  be  of  good  be- 
havior towards  all  the  citizens  of  the  com- 
monwealth, and  particularly  towards  Sam- 
uel Jackson.  Upon  this  recognizance  a  scire 
facias  issued  against  the  cognizors,  assign- 
ing for  cause  of  issuing  it,  that  said  Brown 
had  failed  to  perform  the  condition  of  the 
said  recognizance,  without  stating  how  or 
in  what  he  had  broken  it,  and  it  was  held: 
"That  the  said  sci.  fa.  is  defective  in  this, 
that  it  does  not  set  forth  nor  aver  in  what 
particular  the  said  Isom  L.  Brown  had 
broken  the  condition  of  the  said  recogni- 
zance, and  that  for  this  reason  it  was  right- 
fully quashed." 

Where  the  condition  of  the  bond  was  "to 
keep  the  peace  as  against  the  person,  fam- 
ily, and  property,"  it  was  held  that  it  was 
error  to  hold  that  it  was  no  breach  of  the 
bond  to  call  A  a  liar,  and  contemporaneous- 
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set  forth.  A  demurrer  to  the  petition  was 
overruled.  In  the  first  paragraph  of  their 
answer,  appellants  traversed  the  alleged 
breach  of  the  bond,  and  in  a  second  para- 
graph they  alleged  affirmatively  that,  while 
Ball  was  walking  along  one  of  the  streets 
of  the  town  of  Harlan  in  a  quiet,  civil,  and 
orderly  manner,  he  was  attacked  in  a  vio- 
lent way  by  a  vicious  dog  belonging  to 
Marion  Etling;  that  neither  Marion  Etling 
nor  Lidia  Etling,  his  wife,  nor  any  other 
person,  was  present,  or  took  any  part  or  in- 
terest whatever  in  what  then  occurred;  and 
that  when  the  dog  was  about  to  bite  Ball, 
he,  in  order  to  protect  his  person  from  in- 
jury, shot  the  dog,  but  did  not  kill  it.  Ap- 
pellants further  alleged  that  the  shooting 
of  the  dog  was  the  only  charge  upon  wliich 


proof  was  offered  or  heard  upon  the  trial; 
that  Ball  was  found  guilty  only  of  having 
shot  a  dog,  which  did  not  constitute  a 
breach  of  the  peace  nor  any  violation  of 
the  terms  of  the  bond;  and  that  Ball  had 
not  provoked  the  dog,  in  any  way,  to  make 
the  attack  upon  him.  By  an  amended  an- 
swer, appellants  alleged  there  was  no  evi- 
dence introduced  showing  that  Ball  was 
guilty  of  or  had  committed  any  additional 
offense,  or  any  of  the  offenses  charged  in 
the  warrant  upon  which  he  was  tried,  except 
that  of  ''discharging  deadly  weapons"  and 
^'shooting  a  dog,"  neither  of  which  was  done 
in  the  presence  of  any  other  person,  or  in 
such  a  way  or  manner  as  to  commit  a 
breach  of  the  peace.  The, circuit  judge  sus- 
tained a  demurrer  to  the  answer  as  amend- 


ly  raise  a  stick  to  strike  him,  and  that 
these  things,  if  done  in  anger,  were  '*a 
menace  of  violence,"  and  were  "calculated 
to  excite  alarm  or  to  provoke  a  breach  of 
the  i)eace,"  and  constituted  a  breach  of  a 
bond  to  keep  the  peace,  under  §§  1238,  1239, 
Penal  Code  1895  of  Georgia.  Rumsey  v. 
Bullard,  5  Ga.  App.  802,  63  S.  E.  921. 

In  Reg.  V.  Harmer,  17  U.  C.  Q.  B.  565,  a 
sci.  fa.  was  brought  on  a  recognizance  (with 
sureties)  with  condition  that  Harmer 
"should  keep  the  peace,  and  be  of  good  be- 
havior towards  her  Majesty  and  all  her 
liege  subjects,  and  specially  towards  Henry 
Muma,  of  the  township  of  Blenheim,  for 
the  term  of  one  year,"  an  assault  and 
threatening  language  and  manner  being  al- 
leged as  a  breach.  On  the  trial  it  was 
shown  by  record  that  Harmer  was  convicted 
of  the  charge  that  he  did  "assault  Henry 
Muma,  of,  etc.,  by  using  insulting  and 
abusive  language  to  him  in  his  own  office 
and  in  the  public  street,  and  by  using  his 
fist  in  a  threatening  and  manacincr  manner 
to  the  face  and  head  of  the  said  Henry 
Muma."  The  court  stated  that  the  using 
his  fist  in  a  threatening  manner  to  the  head 
and  face  amounted  to  an  assault,  and  said: 
"The  Bci.  fa.  charges  that  the  defendant 
broke  the  peace  by  assaulting  Muma,  and 
also  that  he  did  not  .observe  the  condition 
to  be  of  good  behavior,  which  is  a  more  com- 
prehensive engagement  than  the  other  The 
defendant  pleaded  in  answer  that  he  did  not 
assault  Muma,  and  did  not  break  the  peace; 
taking  no  notice  of  that  charge  against  him 
by  which,  if  proved,  the  recojjnizance  would 
equally  have  been  forfeited:  namely,  the 
not  being  of  good  behavior.  This  plea  was 
therefore  not  a  good  bar.  Still  the  Crown 
has  taken  issue  upon  what  is  pleaded,  and 
we  must  determine  upon  this  rule  whether 
the  verdict  should  be  for  the  Crown  or  for 
the  defendant,  upon  the  issue  joined  and 
the  evidence  given  at  the  trial.  It  was  un- 
niioRtiopablv  nroved  on  the  part  of  the 
Crown  that  the  defendant  did,  after  enter- 
ing into  the  recognizance,  break  the  peace 
towards  Muma,  for  he  has  been  convicted  bv 
a  jury  of  using  threatening  language  to 
Muma  in  his  presence,  accompanving  it  bv 
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threatening  gestures,  all  which  tended  to  a 
breach  of  the  peace,  and  was  also  a  breach 
of  the  condition  to  be  of  good  behavior.** 
(It  was  also  held  in  this  case  that  the  stat- 
ute, relieving  the  defendant,  who  had  been 
summarily  convicted  and  punished,  from 
being  afterwards  convicted  and  punished  in 
any  proceeding,  civil  or  criminal,  for  the 
same  offense,  was  no  bar  to  the  scL  fa.  on 
the  recognizance.) 

But  not  mere  uneeemly  words  will  breach 
a  bond  for  good  behavior.  Thus  in  Rex  v. 
Heyward,  Cro.  Car.  498,  it  is  reported  that 
upon  a  recognizance  "of  the  good  behavior, 
the  breach  was  assigned  first,  because  Hey- 
ward said  to  a  constable,  in  executing  his 
office,  *Thou  art  a  lying  rascal.'  Secondly, 
because  he  said  to  another  who  threw  down 
his  hedges,  'One  of  you  is  dead  of  the 
plague,  and  I  hope  I  shall  see  more  of  you 
to  die  of  the  plague.*  Thirdly,  because  he 
said  to  a  woman  that  'she  was  a  whore 
and  jade,'  and  other  foul  words  concernincr 
her  incontinency.  Fourthly,  because  he  said 
to  one  in  the  churchyard,  after  evening 
prayer,  that  'he  was  a  foresworn  knave,* 
and  'a  perjured  knave.'  The  defendant 
pleaded  not  guilty.  And  upon  evidence  at 
the  Bar,  it  appeared  by  one  witness  that  he 
spake  to  the  constable,  because  he  affirmed 
that  the  defendant  used  to  carry  picklocks 
about  him,  'Thou  art  a  lying  rascal.'  And 
the  other  witnesses  on  the  behalf  of  the 
King  did  not  prove  that  these  words  were 
in  disturbance  of  the  execution  of  his  of- 
fice, or  for  anv  act  about  the  executing  of 
his  office.  And  for  all  the  other  words,  thev 
were  words  of  heat  and  intemperance;  but 
none  of  them  tended  to  the  breach  of  peace, 
or  to  the  terror  of  any;  nor  was  there  any 
act  done,  but  only  evil  words,  and  of  those 
words  the  persons  against  whom  he  spake 
them  gave  the  occasion.  And  although  the 
manner  of  speaking  may  be  good  cause  in 
discretion  to  bind  one  to  his  goOT  behavior 
yet  one  boin?  bound,  words  onlv  which  tend 
not  to  the  breach  of  peace,  or  tcrrifvinc 
others,  or  unto  sedition,  etc.,  shall  not  ho. 
sufficient  cause  of  forfeiture  of  a  recogni- 
zance, for  then  by  such  pretense  of  words  a 
man   should   be   in   danger  of  his   recogni^ 
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ed,  and,  the  appellants  having  failed  to  fur- 
ther amend  their  answer,  the  trial  court 
gave  judgment  for  the  commonwealth 
against  Ball  and  his  sureties  for  the  sum 
of  15,000;  and  from  that  judgment  they 
prosecute  this  appeal. 

The  sufficiency  of  the  petition  is  the  first 
question  to  be  determined;  and  if  it  be 
found  to  be  insufiicient  it  will  be  unneces- 
sary to  consider  the  matters  of  defense  set 
forth  in  the  answer.  A  sufficient  petition 
must  show  upon  its  ieuce  a  state  of  facts 
which,  in  law,  constitute  a  breach  of  the 
terms  of  the  peace  bond  by  which  appel- 
lants coTenanted  that  Ball  "would  not  be 
guilty  of  a  felony,  or  any  offense  involving 
a  breach  of  the  peace"  during  the  year. 

Section  382  of  the  Criminal  Code  of  Prac- 


tice provides  as  follows:  "A  person  may 
be  arrested  for  the  purpose  of  requiring  of 
him  security  to  keep  the  peace,  or  for  his 
good  behavior,  in  the  following  cases: 

"1.  Upon  the  complaint  on  oath,  of  a 
person  threatened,  to  a  magistrate,  that  the 
defendant  has  threatened  to  commit  an  of- 
fense against  his  person  or  property,  and 
upon  the  magistrate  being  satisfied,  by  ex- 
amination on  oath  of  the  complainant  or 
others,  that  there  are  reasonable  grounds  to 
fear  the  commission  of  the  offense  threat- 
ened. 

"2.  Upon  information  given  on  oath  to  a 
magistrate,  by  any  person,  that  the  defend- 
ant is  about  .to  commit  violence  endanger- 
ing human  life,  or  is  about  to  commit  an 
offense    amounting    to    a    felony,    and    the 


sance,  which  would  be  inconvenient.  Where- 
fore it  was  left  to  the  jury  to  consider  of 
the  verity  and  validity  of  the  evidence,  and 
of  the  manner  of  speaking  them ;  'thereupon 
they,  being  a  substantial  jury,  considering 
thereof,  gave  their  verdict  for  the  defend- 
ant, that  he  was  not  guilty." 

In  Crabdeirs  Case,  Leon.  pt.  2,  p.  166, 
Crabdell  was  bound  by  recognizance  to  his 
good  behavior;  upon  which  the  Queen 
brought  a  scire  facias,  and  surmised  that 
after  the  recognizance  acknowledged,  the 
said  Crabdell  was  arrested  and  taken  by  the 
constable  for  suspicion  of  felony,  and  of  his 
own  wrong  escaped.  It  was  objected  on 
the  part  of  Crabdell,  because  it  is  not  al- 
leged by  matter  in  fact,  that  a  felony  was 
committed.  But  the  whole  court  was  of  a 
contrary  opinion;  for  it  is  not  material  if 
the  felony  were  committed  or  not;  for  if 
a  subject  be  arrested  by  a  lawful  officer,  it  is 
not  lawful  for  him  to  escape;  but  he  ought 
to  stand  to  the  law,  and  to  answer  unto 
the  matter  with  which  he  is  charged.  And 
so  Crabdell  was  forced  to  answer. 

In  King's  Case,  Cro.  Eliz.  pt.  1,  p.  86, 
while  nothing  was  decided,  there  is  an  in- 
teresting discussion  on  breaches  of  "good  be- 
havior." King  was  indicted  for  that  where- 
as he  was  bound  by  recognizance  to  be  of 
good  behavior,  he  had  said  to  one  Kirton, 
that  "he  was  a  pelter,  and  a  teller  of  lies, 
and  a  drunkard;  and  that  he  would  make 
him  a  poor  Kirton ;  and  that  he  had  entered 
and  broke  the  close  of  Kirton;"  for  which 
an  action  of  trespass  vi  et  armis  lieth.  And 
the  question  was  moved  by  Coke,  if  these 
be  causes  of  the  breach  of  his  recognizance? 
for  it  is  a  common  course  in  such  cases  to 
indict  men,  which  will  be  evidence  in  a  scire 
facias  upon  the  recognizance.  Wray  and 
Gawdy  conceived  at  first  that  they  are  no 
causes  of  the  breach  of  the  recognizance; 
for  the  party  doth  not  break  his  good  be- 
havior esiyept  he  doth  something  in  act  or 
shew  which  tends  to  the  breach  of  the  peace ; 
as  if  he  goeth  in  warlike  manner  with  weap- 
ons, or  is  in  company  of  riotous  malefac- 
tors, although  nothing  be  done ;  or  threatens 
another  to  beat  him,  or  to  fight  with  him. 
These  (although  nothing  l^  done)  are 
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breaches  of  the  good  behavior.  But  when  he 
speaks  only  words  of  reproach,  which  may 
procure  another  to  break  the  peace,  this  is 
no  breach  of  the  good  behavior.  And  they 
held  clearly,  that  the  entry  into  the  close 
was  no  breach,  being  done  peaceably;  and 
he  might  pretend  title  to  it;  although  in 
an  action  it  is  supposed  to  be  in  ef  armiSf 
and  contra  paoem.  And  Wray  said  that 
nothing  shall  be  said  a  breach  of  the  recog- 
nizance but  that  which  sounds  to  the  hurt 
of  another,  and  by  intendment  may  be  a 
breach  of  the  peace;  as  assault,  menace,  etc. 
And  he  said,  if  one  be  leadihg  of  his  horse, 
and  he  that  is  bound  to  his  good  behavior 
doth  take  it  from  him,  this  peradventure 
may  be  a  breach  of  the  good  behavior;  for 
it  is  an  assault  upon  his  person,  although 
he  take  it  peaceably.  Clench,  contra.  For 
the  words  being  spoken  in  disdain  and  re- 
proach shall  be  said  a  breach  of  the  recog- 
nizance; for  it  may  be  cause  of  the  breach 
of  the  peace,  as  well  as  carrying  of  weapons, 
or  having  a  great  company  following  him, 
as  2  Hen.  VII.  is;  and  the  words,  being 
malicious  and  opprobrious,  gave  occasion 
of  blows;  but  the  entry  into  the  close  is  no 
breach.  Schute  doubted  of  the  words,  be- 
cause they  were  opprobrious' and  spoken  in 
malice,  and  do  provoke  another  to  break  the 
peace. 

It  may  be  noted  that  in  Crump  v.  People, 
2  Colo.  316,  the  question  as  to  what  would 
have  been  a  breach  of  the  peace  in  the  bond 
was  not  reached,  owing  to  a  default  in  filing 
papers. 

A  breach  of  the  peace  without  the.  juris- 
diction will  not  breach  the  bond.  Key  v. 
Com.  3  Bibb,  495,  where  the  obligor  under- 
took that  a  certain  person  should  appear 
on  a  certain  day,  and  that  he  should  in  the 
meantime  be  of  good  behavior  towards  all 
the  citizens  of  the  commonwealth,  particu- 
larly towards  A  and  B;  and  it  appeared 
that  the  person  whose  good  behavior  was 
thus  vouched  for  went  with  B  across  the 
border  into  the  state  of  Ohio,  and  there 
fought  a  duel  with  him,  and  then  both  re- 
turned the  same  day,  and  it  was  held  that 
an  act  of  violence  in  another  state  was  no 
I  breach  of  the  peace  bond. 
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magistrate  being  satisfied,  by  an  examina- 
tion on  oath  of  the  informant  or  others, 
that  there  are  reasonable  grounds  for  ap* 
prehending  the  commission  of  such  violence 
or  felony. 

''3.  If  a  magistrate  or  court  be  satisfied, 
by  the  conduct  or  words  of  a  person  in  the 
presence  of  such  magistrate  or  court,  or 
from  proof  given  before  such  magistrate  or 
court,  that  there  are  reasonable  grounds 
for  apprehending  that  such  person  will  com- 
mit an  offense  against  the  person  or  prop- 
erty of  another." 

And  §  391  of  the  Criminal  Code  of  Prac- 
tice specifies  breaches  of  the  bond  as  fol- 
lows: 

"The  following  are  breaches  of  the  bond 
required  in  this  chapter: 

"1.  The  failure  of  the  defendant  to  ap- 
pear in  the  circuit  court,  if  the  bond  re- 
quire such  appearance,  or  departing  there- 
from before  he  is  lawfully  discharged. 

"2.  A  judicial  conviction  of  the  defend- 
ant of  an  offense  involving  a  breach  of  the 
peace,  within  the  period  specified  in  the 
bond. 

"3.  A  judicial  conviction  of  the  defend- 
ant of  a  felony  within  the  time  specified  in 
the  bond,  if  the  bond  be  for  his  good  be- 
havior." 

It  will   be   noticed,   while   §   382.   which 


specifies  the  grounds  upon  which  a  bond 
may  be  required,  seems  to  rest  that  re- 
quirement upon  violence,  the  endangering 
of  human  life,  or  some  offense  against  the 
person  or  property  of  another,  subsection  2 
of  §  391,  supra,  makes  a  judicial  convic- 
tion of  the  defendant  of  an  offense  involving 
the  mere  breach  of  the  peace  an  infraction 
of  the  bond.  It  is  insisted,  therefore,  by 
appellee,  that  a  conviction  of  any  offense 
which  amounts  to  a  mere  breach  of  the 
peace,  in  its  broadest  sense,  is  sufficient  to 
sustain  a  forfeiture  of  the  bond.  This  broad 
interpretation  of  the  statute  has  not,  how- 
ever, been  adopted  by  this  court. 

In  Rankin  v.  Com.  9  Bush,  553,  Rankin 
was  tried  and  fined  on  the  double  accusa- 
tion of  "drunkenness"  and  "disorderly  con- 
duct," and  upon  the  strength  of  that  con- 
viction his  former  recognizance  to  keep  the 
peace  was  forfeited  by  the  trial  court.  Ran- 
kin insisted,  however,  that  a  conviction  for 
drunkenness  and  disorderly  conduct  did  not 
amount  to  a  breach  of  the  obligation  of 
his  bond,  and,  the  trial  court  having  ruled 
against  him,  he  appealed.  In  construing 
§  387  of  the  old  Code,  which  is  identical 
in  terms  with  subsec.  2  of  §  391  of  the  pres- 
ent Criminal  Code  of  Practice,  above 
quoted,  we  said:  "We  are  of  the  opinion 
that,  if  the  order  of  forfeiture  can  be  sub- 


As  to  whether  a  conviction  for  breach  of 
the  peace  must  precede  action  on  the  bond, 
this  is  sometimes  covered  or  deemed  to  be 
covered  by  the  statute.  Thus,  in  Com.  v. 
Williams,  104  Ky.  308,  47  S.  W.  214,  where 
it  was  alleged  in  a  petition  to  recover  the 
penalty  upon  a  recognizance  to  keep  the 
peace  that  the  principal  committed  a  breach 
of  the  peace,  and  when  forcibly  resisting  ar- 
rest therefor  was  shot  and  killed  by  the 
sheriff,  it  was  held  that  a  demurrer  to  the 
petition  was  properly  sustained,  inasmuch 
as,  under  the  statute,  it  was  a  prerequisite 
of  the  petitioi^  that  there  must  have  been  a 
judicial  conviction  of  the  defendant  of  an 
offense  involving  a  breach  of  the  peace  or  of 
a  felony  within  the  period  specified  by  the 
bond. 

But  compare  State  v.  Dismukes,  101  Tenn. 
694,  49  S.  W.  756,  where  the  statute  pro- 
vided: "An  undertaking  to  keep  the  peace 
is  forfeited  by  the  commission  by  the  de- 
fendant of  any  offense  upon  the  person  or 
property  of  another,  which  may  be  ascer- 
tained by  a  jury  without  the  conviction  of 
the  defendant  therefor  in  the  circuit  court, 
upon  ten  days' "  notice  to  the  parties 
Against  whom  the  forfeiture  is  sought.  The 
court  said:  "We  think  it  clear  that  under 
this  section  the  court  may  proceed  to  de- 
termine whether  the  terms  of  the  bond  have 
been  breached  by  the  defendants,  whether 
they  have  been  tried  or  convicted  of  any  of- 
fense or  not,  and  without  waiting  for  such 
trial.  There  is  more  difficulty  as  to  the 
manner  in  which  the  court  may  proceed. 
The  defendant  is  clearly  entitled' to  a  trial 
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by  jury  of  the  question  as  to  whether  be 
has  breached  his  bond  or  not,  and  is  also 
entitled  to  ten  days'  notice  that  a  forfeiture 
will  be  sought.  .  .  .  We  are  of  opinion 
that  the  statute  contemplates  a  formal  pro- 
ceeding before  a  forfeiture  can  be  declared, 
at  which  the  defendant  is  allowed  to  present 
all  his  defenses,  and  have  a  jury  for  their 
determination,  if  he  desires.  The  proper 
practice  is  therefore  to  require  a  sugges- 
tion, made  in  open  court  and  entered  upon 
the  minutes  of  the  court,  that  the  bond 
has  been  given  and  returned  into  court  and 
has  been  breached;  and,  upon  this  sugges- 
tion, which  should  be  made  at  the  instance 
of  the  district  attorney  general,  the  court 
will,  if  it  think  proper,  direct  a  scire  facias 
to  issue,  returnable  after  ten  days,  requir- 
ing the  defendant  to  appear  and  show  cause 
why  the  forfeiture  should  not  be  taken." 

In  Respublica  v.  Cobbet,  3  Yeates,  93,  the 
condition  of  the  recognizance  was  that  the 
principal  "shall  be  of  good  behavior  towards 
the  aforesaid  commonwealth  and  all  the 
liege  people  until  the  next  court,"  etc.,  Iind 
it  had  been  taken  in  a  case  of  libel  before 
conviction;  the  breach  alleged  was  for  libel, 
and  it  was  held  that  the  conviction  of  the 
defendant  on  these  libels  need  not  precede 
an  action  on  recognizance,  or  on  peace  bonds, 
or  good  behavior  bonds,  and  that  the  jury 
might  find  whether  he  was  guilty  of  libel 
or  not. 

The  following  cases,  while  not  strictly 
within  the  scope  of  the  note,  are  of  interest 
in  this  connection: 

The  people  cannot  be  required  U>  ^et&f 
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tained  at  all  in  this  case,  it  is  by  virtue 
of  the  second  subdivision  of  §  387  of  the 
Criminal  Code  of  Practice,  which  declares 
substantially  that  'a  judicial  conviction  of 
the  defendant  of  an  offense  involving  a 
breach  of  the  peace  within  the  period  speci- 
fied in  the  bond'  shall  be  a  breach  of  the 
bond.  And  the  city  court  was  not  author- 
ized, as  a  consequence  of  its  last  judgment 
convicting  Rankin,  to  order  a  forfeiture  of 
his  recognizance  previously  taken,  unless 
that  conviction  imported  with  reasonable 
certainty  a  breach  of  the  condition  to  H^ceep 
the  peace  and  be  of  good  behavior  toward  all 
good  citizens.'  It  does  not  appear  whether 
the  conviction  in  the  second  proceeding 
against  Rankin  was  for  drunkenness  mere- 
ly, or  for  some  form  of  disorderly  conduct, 
or  for  both  offenses,  which,  under  particular 
and  distinct  ordinances,  are  separately  pun- 
ishable in  the  city  of  Louisville;  but  cer- 
tainly either  or  both  offenses  mght  have 
been  committed  without  violence  or  injury 
to  any  individual,  without  which  the  under- 
taking of  the  appellant  could  not  have  been 
broken,  as  we  construe  the  recognizance." 

The  same  rule  was  applied  in  Com.  v. 
Mahoney,  2  Ky.  L.  Rep.  314.  And  in.  Cor- 
nett  V.  Com.  25  Ky.  L.  Rep.  1769,  78. S.  W. 
858,  where  it  was  attempted  to  forfeit  Cor- 


nett's  peace  bond,  upon  the  ground  that  he 
had  been  convicted  of  selling  spirituous, 
vinous,  and  malt  liquors  in  a  local-option 
territory,  this  court  said:  "By  §  382  of 
the  Criminal  Code,  if  the  defendant  had 
threatened  to  commit  an  offense  against  the 
person  or  property  of  another,  and  there  are 
reasonable  grounds  to  fear  the  commission 
of  the  offense  threatened,  or  if  he  is  about 
to  commit  violence  endangering  human  life, 
or  is  about  to  commit  an  offense  amounting 
to  a  felony,  and  there  are  reasonable 
grounds  for  apprehending  such  violence  or 
felony,  the  defendant  may  be  required  to 
give  surety  to  keep  the  peace  or  for  his  good 
behavior.  By  §  391  a  judicial  conviction 
of  the  defendant  for  an  offense  involving  a 
breach  of  the  peace,  or  for  a  felony  within 
the  time  specified  in  the  bond,  is  a  breach 
of  the  bond.  Under  these  provisions  it  has 
been  held  that  a  conviction  of  the  defend- 
ant of  an  offense  not  amounting  to  felony, 
and  not  involving  a  breach  of  the  peace,  is 
not  a  breach  of  the  bond.  Rankin  v.  Com. 
and  Com.  v.  Mahoney,  ^upra.  The  convic- 
tion, therefore,  for  selling  spirituous,  vinous, 
and  malt  liquors  in  violation  of  the  local 
prohibitory  law  was  not  a  breach  of  the 
bond." 

That  a  breach  of  the  peace  implies  the 


proceeding  upon  the  bond  until  the  expira- 
tion of  the  time  during  which  the  peace  is 
to  be  kept.    Crump  v.  People,  2  Colo.  316. 

A  punishment  suffered  for  the  breach  of 
the  peace  is  no  bar  to  a  prosecution  on  the 
bond.  Thus,  in  Com.  v.  Braynard,  6  Pick. 
113,  upon  a  case  stated  it  appeared  that  the 
defendant  was  indicted  and  convicted  of  an 
assault  and  battery  on  one  Rice,  and  sen- 
tenced to  pay  a  fine  and  costs,  and  to  give 
security  by  recognizance  to  keep  the  peace 
aa  to  all  citizens,  and  especially  Rice,  for 
one  year;  and  that  he  complied  with  the 
sentence.  Within  the  year  he  committed 
another  assault  and  battery  upon  Rice,  for 
which  he  was  again  indicted  and  convicted, 
and  sentenced  to  pay  a  fine  and  costs,  and 
he  complied  with  this  sentenced  And  it  was 
held  that  an  action  to  recover  the  amount 
of  the  recognizance  was  sustainable. 

More,  together  with  Turner  and  Smith, 
enter  into  a  recognizance  to  the  King,  upon 
condition  for  the  good  behavior  -of  More; 
then  More  is  indicted,  for  that  he,  being  so 
bound,  did  assault  J.  8.,  and  so  he  hath 
forfeited  his  recognizance;  and  on  motion 
the  indictment  was  quashed  because  More 
ought  to  have  been  prosecuted  by  scire 
facias,  and  not  by  indictment.  Rex  v.  More, 
T.  Raym.  196. 

In  Crump  v.  People,  2  Colo.  316,  it  was 
held  that  in  an  action  upon  a  peace  bond 
the  amount  of  the  entire  penalty  was  re- 
coverable, and  no  computation  or  assess- 
ment was  required. 

See   also  to  the   same   effect,   Shirley  v. 
Terrell,  134  Ga.  61,  67  S.  E.  436. 
40  L.R.A.(N.S.) 


In  Com.  V.  M'Neill,  19  Pick.  127,  where 
the  peace  bond  bound  the  principal  defend- 
ant to  appear,  and  his  appearance  was  only 
by  attorney,  by  whom  he  asked  leave  to 
answer,  it  was  held  that  the  bond  was  prop- 
erly forfeited.  But  the  court  having  power 
under  the  statute  to  remit,  it  was  held  on 
the  petition  of  the  sureties  that  the  recogni- 
zance should  be  reduced  from  $5,000  to 
$1,000,  the  purpose  of  it  in  the  first  place 
having  been  to  prevent  the  fighting  of  a 
duel,  the  principal  having  left  the  state,  and 
no  duel  having  been  fought. 

In  State  v.  San  Miguel,  4  Tex.  Civ.  App. 
182,  23  S.  W.  389;  the  court  held  that  no 
error  unless  it  was  an  error  of  substance 
in  a  peace  bond  would  be  available  to  the 
obligors  under  the  statute  providing:  "No 
error  of  form  shall  vitiate  such  bond,  and 
no  error  in  the  proceedings  prior  to  the 
execution  of  the  bond  shall  be  available  as 
a  defense  in  an  action  thereon." 

In  Hutchins  v.  Periam,  3  Bulstr.  2^0, 
after  a  verdict  against  the  defendant  in 
scire  facias  upon  a  recognizance  to  keep 
the  peace,  the  defendant  moved  in  arrest 
of  judgment  that  there  was  no  vi  et  armis 
charged,  although  a  battery  was  laid;  but 
the  court  said  that  there  was  contra  pacertif 
and  the  allegation  that  he  did  beat  such  a 
man,  and  so  had  broken  his  recognizance, 
i^nd  that  this  was  well  enough  without 
vi  et  arrnis. 

But  in  Rex  v.  Hutchings,  Cro.  Jac.  412, 
which  may  be  another  report  of  the  same 
case,  the  contrary  result  is  reported  as  to  a 
recognizance  for  good  behavioi*.      B,  B,  B, 
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UB6  of  physical  force  against  another  was 
also  expressly  held  in  Embry  v.  Com.  79 
Ky.  440.  In  that  case  Embry  was  indicted, 
aa  Ball  was  first  indicted,  for  having  un- 
lawfully confederated  with  others  for  the 
purpose  of  intimidating  another;  the  of- 
fense specified  in  Embry 'a  Case  being  a 
threat  to  prosecute  Pearson  for  selling 
whisky  without  a  license.  In  holding  that 
there  was  no  ofTense  charged,  the  court 
said:  "The  mischief  the  legislature  in- 
tended, by  the  statute,  to  provide  a  remedy 
against,  was  the  confederating  and  banding 
together  of  disorderly  and  evil-disposed  per- 
sona for  the  purpose  of  unlawfully,  and  by 
the  use  of  physical  force,  or  threats  of  force 
and  violence,  overawing  and  injuring  the 
persons  and  property  of  obnoxious  and  de- 
fenseless individuals,  to  the  disturbance  of 
public  tranquillity  and  order.  'Intimidat- 
ing,' 'alarming,'  and  'disturbing,'  in  the 
sense  the  words  are  obviously  used  by  the 
legislature,  as  well  as  according  to  their 
legal  signification,  imply  the  use  of  physical 
force  or  menace,  and  involve  a  breach  of 
the  peace."  See  also  Johnson  v.  Clem,  82 
Ky.  86. 

This  court  is  therefore  committed  to  the 
doctrine  that  before  a  peace  bond  can  be 
forfeited  there  must  have  been  a  convic- 
tion of  an  offense  which  is  either  a  felony, 
or  a  breach  of  the  peace  which  imports  vio- 
lence or  injury  to  an  individual  or  his 
property;  a  mere  breach  of  the  public  peace 
and  order  is  not  sufficient.  This  construc- 
tion conforms  to  the  earlier  view  upon  the 
subject,  rather  than  the  later  view,  which 
would  make  any  act  of  public  indecorum  or 
disorder  a  breach  of  the  peace. 

In  treating  of  the  Anglo-Saxon  law,  in 
Pollock  &  Maitlaud's  History  of  English 
Law,  it  is  said:  "All  criminal  offenses  have 
long  been  said  to  be  committed  against  the 
king's  peace;  and  this  phrase,  along  with 
the  'king's  highway'  has  passed  into  com- 
mon use  as  a  kind  of  ornament  of  speech, 
without  any  clear  sense  of  its  historical 
meaning.  The  two  phrases  are,  indeed,  inti- 
mately connected;  they  come  from  the  time 
when  the  king's  protection  was  not  univer- 
sal, but  particular,  when  the  king's  peace 
was  not  for  all  men  or  all  places,  and  the 
king's  highway  was  in  a  special  manner 
protected  by  it.  Breach  of  the  king's  peace 
was  an  act  of  personal  disobedience,  and  a 
much  greater  matter  than  an  ordinary 
breach  of  public  order;  it  made  the  wrong- 
doer the  king's  enemy,"  Vol.  I.,  p.  44. 

And,  in  speaking  of  the  same  subject  un- 
der the  law  after  it  had  become  settled  and 
known  as  the  common  law,  the  same  work 
says: 

"We  may  think  that  every  crime  can  be 
esteemed  a  breach  of  the  king^s  peace;  but 
40  L.R.A.(N.S.) 


breach  of  the  king's  grid  or  mund  had  no 
such  extensive  meaning.  It  only  covered 
deeds  of  violence  done  to  persons,  or  at 
places,  or  in  short  seasons  that  were  spe- 
cially protected  by  royal  power."  VoL  II., 
p.  453. 

"The  words  about  the  king's  peace  have 
had  a  definite  meaning;  they  point  to  a 
breach  of  the  king's  grid  or  mund, — a  crime 
which  at  all  events  deserves  the  heavy  wite 
of  a  hundred  shillings,  and  which,  when 
coupled  with  homicide,  has  been  unemend- 
able."    Vol.  XL,  p.  463. 

We  conclude,  therefore,  that  \mder  §  391 
of  the  Criminal  Code,  supra,  a  conviction 
of  a  felony,  or  of  an  offense  involving  a 
breach  of  the  peace,  is  a  prerequisite  to  the 
forfeiting  of  a  peace  bond ;  and,  under  §  382, 
the  breach  of  the  peace  contemplated  by 
§  391  must  be  an  offense  against  the  person 
or  property  of  another.  Following  this  con- 
struction, it  was  held,  in  Rankin  v.  Com. 
supra,  that  drunkenness  was  not  a  breach 
of  the  bond,  and  in  Cornett  ▼.  Com.  supra, 
that  illegally  selling  liquor  was  not  a 
breach  of  the  bond,  •  since  neither  act 
amounted  to  a  felony,  or  an  offense  against 
the  person  or  property  of  another. 

From  this  it  follows  that  if  appellant  was 
tried  and  convicted  merely  for  some  public 
disorder,  like  the  shooting  of  a  dog,  he  is 
not  within  the  rule  which  requires  that  he 
should  have  committed  some  act  of  violence 
or  injury  to  an  individual  or  his  property 
before  he  can  be  said  to  have  committed  a 
breach  of  the  peace  which  would  forfeit  his 
peace  bond. 

The  petition  alleges  that  Ball  was  con- 
victed of  the  offense  of  a  breach  of  the  peace 
by  (1)  being  disorderly,  (2)  insulting  to 
Marion  Etling  and  his  wife,  (3)  discharging 
deadly  weapons,  and  (4)  shooting  a  dog. 
Conceding  that  Ball  was  tried  and  con- 
victed upon  each  of  these  four  specifica- 
tions, it  is,  nevertheless,  apparent  that  he 
has  not  been  convicted  of  such  a  breach  of 
the  peace  that  could,  under  the  definition 
above  given,  sustain  a  forfeiture  of  his 
peace  bond,  since  no  one  of  the  offenses  in- 
cludes a  charge  of  violence  or  injury  to  per- 
sons or  property.  Either  of  them  might 
have  been  committed  without  violence  or  in- 
jury to  the  person  or  property  of  anyone. 
The  nearest  approach  to  a  sufficient  charge 
is  the  second,  which  alleges  that  Ball  was 
insulting  to  Etling  and  his  wife;  but  that 
language  is  too  general  in  its  terms  to  carry 
the  idea  of  violence  or  injury  to  either  of 
them  upon  Ball's  part.  And,  if  it  he  urged 
that  the  fourth  charge  is  sufficient,  because 
a  dog  is  property  under  our  law,  it  is  a 
sufficient  answer  to  say  that  it  is  not 
charged  that  the  dog  belonged  to  anyone. 
From  this  view  of  the  authorities,  we  con- 
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dude  that  the  circuit  judge  erred  in  over- 
ruling the  demurrer  to  the  petition. 

Judgment  reversed,  with  instructions  to 
sustain  the  demurrer  to  the  petition. 


MARTIjAND  court  of  APPKAIiS. 

STATE  OF  MARYLAND  EX  REL.  FRANK 
M.  EBERT,  Appt^ 

V. 

DANIEL  J.  LODEN,  Justice  of  the  Peace. 

(—  Md.  — ,  83  Atl.  664.) 

Morins   picture   operator  —  license  * 
validity. 

1.  Requiring  one  to  secure  a  license  after 


examination  before  operating  a  moving  pic- 
ture machine  in  a  large  city  does  not  de- 
prive him  of  his  liberty  or  property  with- 
out due  process  of  law. 

Same  —  discrimination  —  allowing  time 
to  secure  license. 

2.  A  statute  requiring  any  person  desir- 
ing to  engage  in  the  business  of  moving  pic- 
ture machine  operator  to  secure  a  license  is 
not  rendered  discriminatory  and  invalid  be- 
cause it  gives  those  engaged  in  the  business 
at  the  passage  of  the  statute'  sixty  days  in 
which  to  secure  their  licenses. 

Statute  —  construction  —  meaning    of 
language. 

3.  That  a  section  of  a  statute  requiring 
any  "such  person"  desiring  ta  engage  in 
the  business  of  moving  picture  machine 
operator  follows  a  section  dealing  with  per- 
sons engaged  in  the  business  at  the  passage 


Note,  —  Regulation    affecting    moving 

pictures. 

As  to  whether  operation  of  moving  pic- 
tures is  prohibited  by  Sunday  laws,  see  note 
in  30  LJIJI.(N.S.)  465. 

The  power  to  regulate  places  of  amuse- 
ment and  shows  extends  to  moving  picture 
dhows.     38  Cyc.  258. 

In  People  v.  Samwick,  127  App.  Biv. 
200,  111  N.  Y.  Supp.  11,  in  construing  a  sec- 
tion of  the  Penal  Code  which  provides  that 
one  shall  be  guilty  of  a  misdemeanor  who 
admits  to,  or  allows  to  remain  in,  any  place 
of  entertainment  injurious  to  health  or 
morals,  any  child  under  sixteen  unless  ac- 
companied by  parent  or  guardian,  the  court 
said:  "The  word  'guardian'  does  not  there 
mean  a  guardian  appointed  by  a  court.  If 
children  be  sent  or  taken  to  the  theater  by 
a  person  other  than  one  of  their  parents  or 
their  legal  guardian, — by  their  elder  brother 
or  sister,  or  by  a  neighbor  or  friend,  for  in- 
stance— ^he  or  she  is  their  guardian  for  the 
time  being  within  the  meaning  of  the  said 
statute,  if  not  excluded  in  some  way  or  for 
some  reason  by  law.  Courts  and  police  of- 
ficials should  not  strain  criminal  statutes, 
or  try  to  be  better  in  the  administration  of 
the  law  than  the  law  itself  is." 

License. 

Movhig  pictures  are  within  the  contem- 
plation of  a  municipal  ordinance  regulating 
a  license  fee  for  a  kinetoscope.  Laurelle  v. 
Bush,  17  Cal.  App.  400,  119  Pac.  953. 

Under  city  ordinances  which  enact  that 
oertain  businesses  must  be  duly  licensed,  and 
name  among  such  "common  shows,"  and 
which  provide  that  a  "common  show"  shall 
be  deemed  to  include  Ferris  wheel,  gravity 
steeple  chase,  chute  .  .  .  and  all  other 
shows  of  like  character,"  a  license  may  be 
required  for  a  free  moving  picture  show  in 
an  ioe  cream  saloon  and  candy  store  to  draw 
trade.  Weistblatt  v.  Bingham,  58  Misc.  328, 
109  N.  Y.  Supp.  646.  The  court  said  that 
while  moving  picture  was  not  within  term 
"other  shows  of  like  character,"  it  is  in- 
eluded  in  words  "common  shows." 

But  under  a  section  of  a  city  charter 
40  LJLA.(N.S.)  18 


that  "it  shall  not  be  lawful  to  exhibit  to  the 
public  in  any  building,  garden,  or  grounds, 
concert  room,  or  other  place  or  room  within 
the  city  of  New  York,  any  interlude,  trag- 
edy, comedy,  opera,  ballet,  play,  farce, 
minstrelsy,  or  dancing,  or  any  other  enter- 
tainment of  the  stage,  or  any  part  or  parts 
therein,  or  any  equestrian  circus  or  dramat- 
ic performance,  or  any  performance  of  jug- 
glers or  rope  dancing,  or  acrobats,  until 
a  license  for  the  place  of  such  exhibition  for 
such  purpose  shall  have  been  first  had  and 
obtained  as  hereinafter  provided,"  a  license 
is  not  required  for  a  free  moving  picture 
show  in  an  ice-cream  saloon  and  candy  store 
to  draw  trade.    Ibid. 

The  power  of  a  mayor  to  grant  a  license 
to  maintain  a  moving  picture  show  is  dis- 
cretionary, and  not  mandatory,  under  an 
ordinance  which  requires  that  common 
shows,  etc.,  must  be  licensed,  and  which  pro- 
vides that  all  licenses  shall  be  granted  on 
authority  of  the  mayor.  People  ex  rel. 
Moses  V.  Gaynor,  137  N.  Y.  Supp.  196. 

In  State  v.  Morris,  —  Del.  — ,  76  Atl. 
479,  it  was  held  that  one  who  operates  a 
moving  picture  show  is  required  to  procure 
a  license  under  a  statute  which  provides 
that  "no  person  or  persons,  firm,  company, 
or  corporation,  without  having  first  obtained 
a  proper  license  therefor  .  .  .  shall 
.  .  .  be  engaged  in,  prosecute,  follow,  or 
carry  on  any  trade  .  .  .  that  is  to  say 
.  .  .  exhibiting  circuses  .  .  .  ,"  and 
which  further  provides  that  "every  build- 
ing, tent,  space,  or  area  where  feats  of 
horsemanship  or  acrobatic  sports  or  theatri- 
cal performances  are  exhibited  shall  be 
deemed  a  circus  within  the  meaning  of  this 
act." 

Where  an  ordinance  designates  all  the 
conditions  under  which  a  permit  for  a  li- 
cense shall  be  issued,  a  requirement  that  a 
license  shall  issue  only  after  a  permit  there- 
for has  been  granted  is  not  invalid  as  dele- 
gating legislative  powers.  Laurelle  v.  Bush, 
supra. 

An  ordinance  which  requires  a  permit  for 
exhibition  of  moving  pictures  is  not  uncon- 
stitutional because  none  is  required  for 
stereopticon  or  other  stationary  pictures. 
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of  the  act  does  not  confine  the  operation  of 
the  statute  to  such  persons  and  thereby 
make  it  discriminatory,  where  the  Intro- 
ductory  language  of  the  statute  shows  that 
it  is  to  apply  to  all  who  wish  to  engage  in 
Buch  business. 


Same  —  title  —  sufficiency  —  moving 
picture  machine  operator. 

4.  A  title,  "An  Act  to  Add  a  New  Arti- 
cle to  the  Code  of  Public  Local  Laws  to  Be 
Known  as  'Moving  Picture  Machine  Opera- 
tors,'   Subtitle    'Baltimore    City,'    and    Be 


Block  y.  Chicago,  230,  111.  251,  130  Am.  St 
Rep.  219,  87  N.  E.  1011. 

Because  of  possibilities  in  moving  picture 
shows  to  degenerate  and  require  policing,  it 
was  held  in  Higgins  ▼.  Lacroix,  —  Minn. 
— ,  137  N.  W.  417,  that  a  license  fee  of  $200 
for  a  permanent  moving  picture  show  in  a 
growing  village  of  1,000  was  not  so  unrea- 
sonably high  as  to  manifestly  show  an  abuse 
of  power  or  any  unlawful  purpose  or  result. 

rl^or  was  the  ordinance  imposing  such  a 
fee  a  prohibition  under  the  guise  of  license 
or  regulation,  because  of  the  fact  that  one 
was  unable  to  make  any  particular  profit 
out  of  the  venture,  as  that  fact  did  not 
prove  that  others  might  not  be  able  tA  inake 
a  success  thereof.     Ibid. 

Place  of  exhibition. 

An  ordinance  making  it  unlawful  to  ope- 
rate a  moving  picture  show  within  a  cer- 
tain district  of  a  city  is  a  valid  exercise 
of  an  express  power  conferred  upon  cities 
by  the  legislature  to  license,  tax,  regulate, 
restrain,  or  prohibit  theatrical  and  other 
amusements.  Dreyfus  v.  Montgomery,  — 
Ala.  — ,  58  So.  730. 

An  ordinance  prohibiting  the  operation 
of  moving  picture  shows  in  a  certain  sec- 
tion of  a  city  is  valid  and  operative  as 
against  one  who  at  the  time  is  operating 
such  a  show  under  a  license  from  a  city. 
Ibid. 

Because  of  manifest  menace  by  fire  and 
panic  likely  to  result  to  school  children 
and  church  congregations,  it  was  held  in 
Laurelle  v.  Bush,  supra,  that  prohibiting 
the  location  of  moving  pictures  within  a 
distance  of  200  feet  from  the  front  line  of 
any  church  or  school,  or  within  100  f^et  of 
the  property  line  of  the  sides  or  rear  of 
any  church  or  school,  is  not  invalid  as  pre- 
scribing unreasonable  or  unnecessary  con- 
ditions. 

And  in  People  ex  rel.  Moses  v.  Gaynor, 
supra,  it  was  held  that  there  was  no  abuse 
of  discretion  under  a  city  ordinance  requir- 
ing common  shows  to  be  licensed,  in  denying 
a  license  to  maintain  a  moving  picture  show 
on  premises  which  immediately  adjoin  a 
large  public  school  and  is  opposite  the  par- 
ish and  other  buildings  of  a  church. 

Requirement  that  applicant  for  a  new 
permit  to  conduct  moving  picture  exhibi- 
tions shall  specify  by  street  and  number  the 
place  where  the  proposed  moving  picture  ex- 
hibition is  to  be  located  is  a  reasonable  and 
necessary  expedient,  intended  to  aid  in  a 
competent  and  efTective  enforcement  of  an 
ordinance.    Laurelle  v.  Bush,  supra. 

Character  of  pictures. 

A  city  may  by  ordinance  forbid  exhibi- 
tions of  immoral,  pbscene,  or  otherwise 
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criminal  moving  or  stationary  pictures.  38 
Cyc.  258. 

An  ordinance  which  provides  that  a  per- 
mit shall  not  issue  for  the  exhibition  of  any 
immoral  or  obscene  moving  pictures  is  with- 
in the  police  power  of  a  city.  Block  v.  Chi- 
cago, supra.  The  court  said:  "The  ordi- 
nance applies  to  5  and  10-cent  theaters  such 
as  the  complainants  operate,  and  which  on 
account  of  the  low  price  of  admission  are 
frequented  and  patronized  by  a  large  num- 
ber of  children  as  well  as  by  those  of  lim- 
ited means  who  do  not  attend  the  produc- 
tion of  plays  and  dramas  given  in  the  regu- 
lar theaters.  The  audiences  include  those 
classes  whose  age,  education,  and  station  in 
life  especially  entitle  them  to  protection 
against  the  evil  infiuence  of  obscene  and 
immoral  representations.  The  welfare  of 
society  demands  that  every  effort  of  the 
municipal  authorities  to  afford  such  pro- 
tection shall  be  sustained,  unless  it  is  clear 
that  some  constitutional  right  is  interfered 
with." 

Moving  pictures,  such  as  "James  Boys," 
"Midnight  Riders,"  which  portray  exhibi- 
tions of  crime,  are  immoral  though  illus- 
trating experiences  connected  with  the  his- 
tory of  the  country,  within  the  meaning  of 
an  ordinance  prohibiting  the  exhibition  of 
obscene  and  immoral  pictures.    Ibid. 

Censorship  of  films. 

An  ordinance  which  gives  to  the  chief  of 
police  power  to  determine  whether  a  picture 
or  series  of  pictures  is  immoral  or  obscene 
is  not  unconstitutional  as  delegating  to  him 
legislative  and  judicial  powers.  Block  v. 
Chicago,  supra. 

Nor  is  such  ordinance  unconstitutional 
as  discriminating,  because  some  of  the  same 
scenes  displayed  by  the  moving  pictures  are 
shown  in  theaters,  where  the  scenes  are  en- 
acted upon  the  stage,  and  there  is  no  re- 
quirement that  the  show  shall  be  given  be** 
fore  the  chief  of  police  and  a  permit  ob- 
tained.   Ibid. 

Revocation  of  license. 

A  license  to  msintain  a  moving  picture 
show  is  revocable  at  pleasure  of  authorities 
granting  same.  Dreyfus  v.  Montgomery;, 
supra. 

But  the  exercise  of  power  must  be  rea- 
sonable, and  so  the  fact  that  many  placed 
had  inadequate  fire  protection,  and  many 
of  the  pictures  shown  were  vulgar  and  li- 
centious and  representations  of  lawlessness 
and  crime,  did  not  warrant  a  general  or- 
der revoking  all  licenses  granted  to  moving 
picture  shows.  William  Fox  Amusement 
Co.  V.  McClellan,  62  Miso.  100,  114  N.  Y. 
Supp.  594  J.  H.  B. 
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Numbered,"  la  sufficient  to  cover  matter 
proTiding  for  the  appointment  of  examiners 
to  license  persons  wishing  to  engage  in  the 
business  of  moving  picture  machine  opera- 
tor, and  the  fixing  of  their  compensation. 

Leerislatare  —  delegation  of  power  — 
license  of  moving  picture  macbine 
operator. 

5.  The  legislature  may  delegate  to  a  board 
power  to  license  moving  picture  machine 
operators,  and  provide  for  the  revocation  of 
their  lioensA. 

Justice  of  the  peace  •—  jnrisdlction  — 
absence  of  jury. 

6.  The  legislature  may  confer  upon  jus- 
tices of  the  peace  final  jurisdiction  to  hear 
and  determine,  without  a  jury,  prosecutions 
for  violation  of  a  statute  forbidding  the 
operation  of  moving  picture  machines  with- 
out s  license. 

(February  9,  1912.) 

A  PPEAL  by  relator  from  an  order  of  the 
A  Baltimore  City  Court  quashing  a  writ 
of  certiorari  directing  appellee,  police  jus- 
tice, to  send  and  certify  to  said  court  the 
record  of  the  proceedings  had  before  him 
in  an  action  in  which  relator  was  the  de- 
fendant for  an  alleged  violation  of  the 
moving  picture  statute.     Affirmed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Wallace  Bryan  and  Watson 
EL  Sfierwood,  with  Messrs.  Ijenunon  A 
Clotworthy,   for  appellant: 

The  act  of  1910,  chapter  693,  is  unconsti- 
tutional in  that  it  arbitrarily  and  unrea- 
sonably discriminates  against  the  relator 
and  all  other  persons  in  like  situation  with 
him  who  were  engaged  in  the  vocation  of 
moving  picture  machine  operator  in  Balti- 
more city  at  the  time  the  act  was  passed, 
and  thus  deprives  him  and  them  of  life, 
liberty,  and  property  without  due  process 
of  law,  and  denies  him  and  them  the  equal 
protection  of  the  law. 

Powell  V.  Pennsylvania,  127  U.  S,  678,  32 
L.  cd.  253,  8  Sup.  Ct.  Rep.  992,  1267 ;  State 
▼.  Caspare,  115  Md.  7,  80  Atl.  606;  State 
V.  Rice,  115  Md.  317,  36.L.R.A.(N.S.)  344, 
80  Atl.  1026;  Barbier  v.  Connolly,  113  U.  S. 
27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357; 
American  Sugar  Ref.  Co.  v.  Louisiana,  179 
U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct.  Rep. 
43;  Soon  Hing  v.  Crowley,  113  U.  S.  703,  28 
L.  ed.  1145,  5  Sup.  Ct.  Rep.  730;  Yick  Wo 
V.  Hopkins,  118  U.  S.  356,  30  L.  ed.  220,  6 
Sup.  Ct.  Rep.  1064;  State  v.  Broadbelt,  89 
Md.  565,  45  L.R.A.  433,  73  Am.  St.  Rep.  201, 
43  Atl.  771;  State  v.  Hyman,  98  Md.  596, 
64  L.R.A.  637,  57  Atl.  6^  1  Ann.  Cas.  742 ; 
Singer  ▼.  State,  72  Md.  464,  8  L.R.A.  551,  19 
Ail  1044;  Luman  v.  Hitchens  Bros.  Co.  90 
Md.  14,  46  L.R.A.  393,  44  Atl.  1051;  State 
V.  Knowles,  90  Md.  646,  49  L.R.A.  696,  45 
Atl.  877;  Scholle  v.  State,  90  Md,  729,  50 
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L.R.A.  411,  46  Atl.  326;  Watson  ▼.  State, 
105  Md.  660,  66  Atl.  635;  Gulf,  C.  &  S.  K. 
R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed. 
666,  17  Sup.  Ct.  Rep.  255;  Smith  ▼.  State, 
66  Md.  23  5,  7  Atl.  49 ;  Alexander  v.  Worth- 
ington,  5  Md.  471;  United  States  v.  Fisher, 
2  Cranch,  358,  2  L.  ed.  304;  United  States 
V.  Union  P.  R.  Co.  91  U.  S.  72,  23  L.  ed. 
224;  Bate  Refrigerating  Co.  v.  Sulzberger, 
157  U.  S.  1,  39  L.  ed.  601,  15  Sup.  Ct.  Rep. 
608;  Ct.  Paul,  M.  &  M.  R.  Co.  v.  Phelps,  137 
U.  8.  528,  34  L.  ed.  767,  11  Sup.  Ct.  Rep. 
168. 

The  act  is  in  further  violation  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States,  in  that  it  unjustly  discrim- 
inates against  operators  in  Baltimore  city 
in  favor  of  those  in  the  rest  of  the  state, 
and  denies  to  the  former  the  equal  protec- 
tion of  the  law. 

8  Cyc.  1064;  State  v.  Broadbelt,  89  Md. 
565,  45  L.R.A.  433,  73  Am.  St.  Rep.  201, 
43  Atl.  771 ;  Cooley,  Const.  Law,  249 ;  Sing- 
er V.  State,  72  Md.  464,  8  L.R.A.  651,  19 
Atl.  1044. 

If  the  act  be  interpreted  as  vesting  com- 
plete summary  jurisdiction  in  police  mag- 
istrates to  try  and  punish  violations,  it 
denies  the  right  of  trial  by  jury  guaranteed 
by  the  Constitution  of  the  state. 

Pierce  v.  Pierce,  46  Ind.  86;  12  Cyc.  321; 
State  V.  Glenn,  54  Md.  601 ;  Banner  v.  State, 
89  Md.  220,  42  Atl.  965;  State  ex  rel. 
Baum  V.  Warden,  110  Md.  679,  73  Atl.  294. 

Messrs.  Emory  Ij.  Stlnchcomb  and 
Isaac  Lobe  Straus  for  appellee. 

Pattlson,  J.,  delivered  the  opinion  of  the 
court: 

In  this  case  the  relator,  Frank  M.  Ebert, 
on  the  22d  day  of  October,  1910,  was  ar- 
rested upon  a  warrant  charging  him  with 
having  unlawfully  operated  a  moving  pic- 
ture machine  in  the  city  of  Baltimore  with- 
out having  first  secured  a  license  in  ac- 
cordance with  the  provisions  of  chapter  693 
of  the  Acts  of  1910  of  the  general  assembly 
of  Maryland,  and  when  carried  before  the 
respondent,  a  police  magistrate  of  that,  city, 
he  protested  against  and  denied  the  juris- 
diction and  authority  of  the  magistrate  to 
find  him  guilty  of  any  punishable  oflfensc 
upon  the  facts  allcRed  in  the  warrant,  for 
the  reason  that  said  alleged  act  of  assembly 
which  he  was  charged  with  having  violated 
was  unconstitutional  and  void.  Tlie  case 
was  from  time  to  time  postponed  until  on 
the  6th  day  of  December,  1910,  the  relator, 
after  unsuccessfully  protesting  against  the 
jurisdiction  of  the  magistrate  for  the  reason 
stated  above,  asked  for  a  jury  trial,  which 
was  refused  him;  but  the  justice  took  his 
recognizance  for  his  appearance  before  him 
at  a  later  day  therein  named.    Before  the 
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case  was  heard,  however,  the  relator  filed 
h^  petition  in  the  Baltimore  city  court,  al- 
leging the  facts  as  we*  have  stated,  and  fur- 
ther alleging  therein:  First.  That  the  said 
act  of  1910  violates  the  14th  Amendment  to 
the  Constitution  of  the  United  States  by  un- 
justly, arbitrarily,  and  unreasonably  dis- 
criminating against  the  petitioner  and  all 
others  in  like  situation  with  him,  who  were 
engaged  in  the  vocation  of  moving  picture 
machine  operator  in  the  city  of  Baltimore  at 
the  time  of  the  passage  of  said  act,  by  de- 
priving him  and  all  others  in  like  situation 
with  him  of  his  and  their  liberties  and  prop- 
erty without  due  process  of  law,  and  deny- 
ing to  him  and  them  the  equal  protection  of 
the  laws.  Second.  That  the  said  act  is  also 
void  for  the  reason  that  it  violates  the  Con- 
stitution of  Maryland :  ( 1 )  For  the  reasons 
assigned  above,  by  which  it  is  alleged  it  con- 
travenes the  Federal  Constitution.  (2) 
"Because  it  embraces  more  than  one  subject, 
and  its  subject-matter  is  not  sufficiently 
described  in  its  title."  (3)  It  assumes  un- 
lawfully to  delegate  to  a  certain  board  of 
examiners  attempted  to  be  created  therein 
legialative  powers  and  discretion,  contrary 
to  article  8  of  the  Bill  of  Rights  of  the 
state  of  Maryland.  (4)  Because  as  inter- 
preted it  vests  complete  summary  jurisdic- 
tion in  police  magistrates  and  justices  of 
the  peace  of  Baltimore  city  to  try  and  pun- 
ish violations  under  it,  without  providing 
for  trial  by  jury  or  for  any  appeal  to  a 
higher  court. 

The  petition  then  prays  the  court  to  is- 
sue its  writ  of  certiorari  commanding  the 
justice,  Daniel  J.  Loden,  to  send  and  certi- 
fy to  such  court  the  record  of  the  proceed- 
ing in  the  case,  together  with  the  writ  that 
the  jurisdiction  of  the  magistrate  might  be 
inquired  into.  The  writ  was  issued  as 
prayed,  to  which  a  return  was  made  and 
filed  by  the  justice  of  the  peace  termed  the 
defendant  in  the  certiorari  proceedings,  and 
by  him  a  motion  was  made  to  quash  the 
writ.  The  court  after  hearing  argument 
held  that  the  petitioner  having  prayed  a 
jury  trial  was,  under  the  act,  entitled  to  a 
trial  by  jury,  and  thus  passed  an  order 
quashing  the  writ  and  remanding  the  case 
to  the  justice  of  the  peace  for  further  pro- 
ceedings to  be  had  in  conformity  with  his 
opinion  therein  expressed.  It  is  from  this 
order  that  the  relator  has  appealed. 

The  title  of  the  act  of  1910,  chap.  693, 
Is:  "An  Act  to  Add  a  New  Article  to  the 
Code  of  Public  Local  Laws,  to  Be  Known 
as  'Moving  Picture  Machine  Operators,' 
Subtitle  'Baltimore  City,'  and  Be  Num- 
bered." Following  the  title  are  several 
"whereas"  clauses  in  which  attention  is 
called  to  the  danger  to  life  and  property 
incident  to  the  use  of  explosives  in  the  op- 
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eration  and  management  of  moving  picture 
machines  by  careless  and  incompetent  opera- 
tors, and  to  the  necessity  for  the  enactment 
of  a  law  "by  which  none  but  persons  who  are 
skilled  in  the  avocation  of  operating  moving 
picture  machines  or  electrical  projecting  ap- 
paratus should  be  allowed  to  pursue  that 
calling,  and  to  that  end  a  board  of  exam- 
ining moving  picture  machine  operators 
should  be  created,  whose  duty  it  shall  be  to 
examine  moving  picture  machiSe  operators 
desiring  to  follow  that  trade,  and  give  such 
as  may  possess  the  proper  requisites  a  prop- 
er certificate  of  proficiency."  Thereafter  fol- 
low the  seven  sections  of  the  act.  The  first 
section  is  the  enacting  clause.  The  second 
section  defines  the  meaning  of  the  term 
"moving   picture   machine." 

The  third  section  provides  that  the  gover- 
nor "shall  biennially  appoint  in  and  for 
Baltimore  city  three  persons,  one  from  the 
board  of  fire  underwriters'  association,  one 
master  electrician  to  represent  the  building 
inspector's  office  of  the  city  of  Baltimore, 
and  one  moving  picture  machine  operator, 
all  of  whom  have  had  not  less  than  ^ve 
years'  experience  at  the  business  and  who 
have  resided  in  Baltimore  city,  state  of 
Maryland,  for  a  period  of  not  less  than  two 
years  next  preceding  their  appointment,  who 
shall  be  known  as  'the  board  of  examining 
moving  picture  machine  operators.' " 

Section  4  provides  that  "all  persons  who 
at  the  time  of  the  enactment  of  this  act  are 
engaged  in  the  business  of  a  'moving  picture 
machine  operator'  in  the  city  of  Baltimore, 
as  described  in  §  2  of  this  act,  shall  with- 
in sixty  days  after  the  first  day  of  May, 
1910,  comply  with  all  the  provisions  of  this 
act;  otherwise  they  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction  before  a 
justice  of  the  peace  or  a  police  justice,  be 
fined  a  sum  not  less  than  $10,  nor  more 
than  $50,  for  each  day  or  fraction  thereof 
that  they  shall  pursue  the  business  'moving 
picture  machine  operator*  in  the  city  of 
Baltimore,  and,  if  said  fine  is  not  paid,  he 
shall  be  subject  to  imprisonment  for  ninety 
days,  or  both,  at  the  discretion  of  the 
judge." 

By  §  6  it  is  provided  that  "if  any 
such  person  desires  to  engage  or  continue 
in  said  business  of  'moving  picture  machine 
operator'  after  the  passage  of  this  act,  he 
shall  apply  to  the  board  provided  for  in 
§  3  of  this  act  for  a  license,  and  submit  to 
an  examination  as  to  his  qualification  be- 
fore said  board;  and  ...  if  the  said 
board  shall  find  after  due  examination,  that 
the  said  applicant  for  a  license  possesses  a 
reasonable  knowledge  of  the  'moving  picture 
machine  operator'  business  and  electricity, 
then  the  said  board  shall,  upon  the  payment 
of  the  fee  herein  provided  for,  issue  to  said 
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applicant  a  license  for  a  term  of  not  more 
than  one  year,  and  shall  keep  a  record  of  all 
lic^enses  so  issued;  and  no  person  shall  be 
granted  a  license  who  has  not  reached  the 
a^  of  twenty-one  years  and  makes  oath  to 
such  fact»  and  has  served  at  least  one  year 
with  a  licensed  moving  picture  machine  op- 
erator in  the  business.  ...  No  person 
granted  a  license  under  the  provisions  of 
this  act  shall  operate  a  moving  picture  ma- 
chine or  electrical  projecting  apparatus  after 
the  expiration  of  said  license  or  after  said 
license  shall  have  been  suspended  or  revoked 
as  herein  provided,  unless  the  said  license  or 
renewal  of  same  shall  have  been  received 
as  herein  provided.  This  action  also  names 
an  original  as  well  as  the  renewal  fee  to  be 
paid  for  licenses  so  granted." 

Section  6  vests  in  the  board  of  examining 
moving  picture  operators  the  power  to  sus- 
pend or  revoke  the  license  of  any  operator 
who  is  negligent  in  the  operation  of  his  ma- 
chine, or  who  operates  it  in  a  manner  dan- 
gerous to  the  safety  of  life  or  property,  but 
this  power  is  to  be  exercised  only  after  full 
opportunity  is  afforded  the  party  charged  to 
be  present  in  person,  or  by  counsel,  and 
make  any  defense  he  may  have,  and  then 
only  subject  to  the  restriction  and  limita- 
tion therein  named. 

Section  7  states  the  amount  to  be  paid  to 
the  board  of  examiners  for  their  services, 
and  directs  that  it,  together  with  certain  ex- 
penses therein  named,  be  paid  out  of  the 
funds  received  from  the  issuance  of  licenses ; 
and  further  directing  that  the  surplus,  if 
any,  from  such  source  be  paid  over  to  the 
state  treasurer.  It  also  provides  for  the 
times  of  meeting  of  said  board  and  the  no- 
tice to  be  given  by  them  of  such  meeting. 

Taking  up  the  objections  nr^ed  against 
the  validity  of  this  statute,  which  the  de- 
fendant is  here  charged  with  having  vio- 
lated, we  will  first  consider  the  objection 
that  it  contravenes  the  14th  Amendment 
to  the  Federal  Constitution,  and  the  twenty- 
third  artiele  of  the  Bill  of  Rights  of  this 
state,  both  of  which  declare  that  no  per- 
son shall  be  deprived  of  his  life,  liberty,  or 
property  without  due  process  of  law.  These 
constitutional  safeguards  have  been  so  fully 
considered  and  discussed  not  only  by  the 
Snpreme  Court  of  the  United  States,  but 
by  this  court  as  well,  that  the  proper  con- 
struction to  be  placed  thereon  when  at- 
tempted to  be  applied  in  cases  of  this  char- 
acter seems  to  be  well  settled  and  estab- 
lished. Dent  V.  West  Virginia,  129  U.  S.  1 14, 
32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231 ;  Barbier 
V.  Connolly,  113  U.  S.  27,  28  L.  ed.  923,  6 
Sup.  Ct.  Rep.  357;  Mugler  v.  Kansas,  123 
U.  8.  023,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273;  Soon  Hing  v.  Crowley,  113  U.  S.  703, 
28  L.  ed.  1146,  6  Sup.  Ct.  R6p.  730;  Powell 
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▼.  Pennsylvania,  127  U.  S.  678,  32  L.  ed. 
253,  8  Sup.  Ct.*Rep.  992,  1257;  Singer  v. 
SUte,  72  Md.  464,  8  L.R.A.  551,  19  Atl. 
1044;  State  v.  Broadbelt,  89  Md.  565,  45 
L.R.A.  433,  73  Am.  St.  Rep.  201,  43  Atl. 
771;  Scholle  v.  State,  90  Md.  729,  50  L.R.A. 
411,  46  Atl.  326;  State  v.  Hyman,  98  Md. 
596,  64  L.R.A.  637,  57  Atl.  6,  1  Ann.  Cas. 
742;  Watson  v.  State,  105  Md.  650,  66  Atl. 
635. 

It  is  plain  that  the  act  in  question  was 
passed  for  the  purpose  of  protecting  the  pub- 
lic from  the  consequent  injury  and  loss  to 
life  and  property  resulting  from  the  opera- 
tion of  moving  picture  machines  by  incom- 
petent persons. 

In  the  case  of  Singer  v.  State,  72  Md.  464, 
8  L.R.A.  551,  19  Atl.  1044,  similar  require- 
ments and  restrictions  were  by  statute  im- 
posed upon  plumbers  of  Baltimore  city. 
There  the  court  said:  "As  to  the  common 
and  ordinary  occupations  of  life,  little  or 
no  legislation  may  be  necessary;  but  if  the 
occupation  or  calling  be  of  such  a  character 
as  to  require  a  special  course  of  study  or 
training  or  experience,  to  qualify  one  to  pur- 
sue such  occupation  or  calling  with  safety 
to  the  public  interests,  no  one  questions  the 
power  of  the  legislature  to  impose  such  re- 
straints and  prescribe  such  requirements  as 
it  may  deem  proper  for  the  protection  of 
the  public  against  the  evils  resulting  from 
incapacity  and  ignorance.  And  neither  the 
14th  Amendment  of  the  Federal  Constitu- 
tion, nor  article  23  of  the  Bill  of  Rights  of 
the  Constitution  of  this  state,  was  designed 
to  limit  or  restrain  the  exercise  of  this  pow- 
er. ..  .  We  all  know  that  in  a  large  city 
like  Baltimore,  with  its  extensive  system  of 
drainage  and  sewerage,  the  public  health 
largely  depends  upon  the  proper  and  efficient 
manner  in  which  the  plumbing  work  is  ex- 
ecuted. And,  this  being  so,  the  legislature 
not  only  has  the  power,  but  it  is  eminently 
wise  and  proper  that  it  should  provide  some 
mode  by  which  the  qualification  of  persons 
engaged  in  that  business  shall  be  determined. 
.  .  .  Such  an  act  is  but  the  ordinary  ex- 
ercise of  the  police  power  of  the  state,  and 
does  not  violate  in  any  sense  the  constitu- 
tional rights  of  the  traverser." 

The  danger  to  life  and  property  incident 
to  the  use  of  moving  picture  machines  when 
operated  by  incompetent  persons  is  known 
to  all.  The  films  used  in  connection  with 
the  machine  are  highly  explosive  and  dan- 
gerous in  their  character,  and  if  not  proper- 
ly managed  and  cared  for  are  liable  to  ex- 
plode. 

In  large  cities  compactly  built  like  Balti- 
more, there  exist  possibilities  of  immense 
loss  of  property  by  fire,  as  was  shown  by  the 
great  fire  of  1904,  which  swept  the  business 
section  of  the  city  and  destroyed  property 
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worth  many  millions  of  dollars.  Moreover, 
in  large  cities  moving  picture  machines  are 
usually  operated  in  large,  crowded  rooms  or 
halls  filled  with  a  constantly  changing  as- 
semblage, largely  composed  of  women  and 
children,  and  where,  in  the  event  of  explo- 
sion or  fire,  excitement  and  panic  usually 
follow,  resulting  in  great  loss  of  life.  There- 
fore every  reasonable  and  proper  precaution 
and  safeguard  should  be  taken  to  prevent 
or  lessen  the  possibilities  of  fires  so  destruc- 
tive and  disastrous  in  their  consequences.  It 
was  to  prevent  or  lessen  explosions  and 
fires,  and  to  avoid  the  consequences  men- 
tioned, that  this  act  was  passed,  providing 
a  mode  by  which  the  qualification  of  mov- 
ing picture  machine  operators  operating  ma- 
chines in  the  city  of  Baltimore  shall  be  de- 
termined. The  act  was  to  protect  the 
people  of  Baltimore  city  against  the  conse- 
quences resulting  from  the  work  of  incom- 
petent moving  picture  machine  operators, 
and  was  passed  in  the  exercise  of  the  police 
power  of  the  state,  and  does  not  in  our 
opinion  violate  either  the  Federal  or  state 
Constitution.  Singer  v.  State,  supra;  State 
V.  Broadbelt,  89  Md.  665,  45  L.R.A.  433,  73 
Am.  St  Rep.  201,  43  Atl.  771. 

It  is  contended,  however,  by  the  rela- 
tor, that  the  act  complained  of,  as  con- 
strued by  him,  applies  only  to  those  persons 
who  were  at  the  time  of  the  passage  of  the 
act  engaged  in  the  business  of  moving  pic- 
ture machine  operators  of  Baltimore  city, 
and  not  to  those  who  were  not  at  the  time 
of  its  passage  engaged  in  said  business,  but 
who  have  since  become  engaged  •  therein,  or 
who  may  now  or  hereafter  wish  to  engage 
in  said  business;  and  by  reason  of  this  al- 
leged discrimination  between  the  classes 
mentioned,  which  classification  he  alleges  is 
unreasonable  and  arbitrary,  the  act  is  in 
violation  of  both  the  Federal  Constitution 
and  the  Bill  of  Rights  of  this  state.  We 
cannot  adopt  the  contentions  of  the  relator, 
for  in  our  opinion  he  improperly  construes 
the  statute  in  holding  that  it  does  not  apply 
to  both  classes  of  persons  mentioned  by  him. 

It  is  true  that  §  4  of  the  act  applies  only 
to  those  persons  who  were  engaged  in  the 
business  of  moving  picture  machine  oper- 
ators at  the  time  of  its  enactment,  and  by 
its  provisions  they  were  given  sixty  days  aft- 
er the  Ist  day  of  May  1910  (from  and  after 
which  date  the  statute  became  effective), 
within  which  to  procure  the  license  required 
by  the  succeeding  section  of  the  act.  These 
persons  were  permitted  to  continue  in  said 
business,  without  violating  the  statute,  if 
they  at  anv  time  before  the  expiration  of 
the  said  sixty  days  procured  such  license. 
It  was  only  upon  their  failure  to  obtain  the 
license  within  that  time  that  their  continu- 
ance in  business  thereafter,  without  such 
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license,  was  made  a  misdemeanor  by  the 
statute,  subjecting  them  upon  convietion'  to 
the  payment  of  a  fine  of  not  less  than  $10 
nor  more  than  $50  for  each  day  or  fraction 
thereof  that  they  thereafter  pursued  said 
business. 

Before  a  license  could  be  procured,  it  was 
made  necessary  by  the  statute  that  the  ap- 
plicant should  submit  to  an  examination  to 
be  made  by  the  board  of  examiners.  The  ap- 
plicant therefore  was  subject  to  all  the  nec- 
essary delays  incident  to  such  examination 
before  a  license  could  be  obtained  by  him, 
if  successful  in  his  examination.  Thus  a 
provision  such  as  is  found  in  §  4  of  this 
act  would  seem  to  be  necessary,  for  without 
it  places  of  amusement  where  moving  pic- 
ture machines  were  operated  at  the  time  of 
the  enactment  of  the  statute  would  have  to 
be  closed  immediately  upon  the  act  becom- 
ing effective  and  before  a  license  could  be 
procured  under  the  act.  It  was  to  prevent 
this,  no  doubt,  that  this  provision  was  in- 
serted in  the  statute,  and  thus  it  had  appli- 
cation only  to  those  persons  who  were  in 
the  business  at  the  time  of  the  enactment  of 
the  statute.  But,  as  we  construe  the  stat- 
ute, §  6  applies  to  both  classes;  that  Is,  to 
those  that  were  in  business  at  the  time  of 
its  enactment  as  well  as  to  those  not  at  that 
time  in  business,  but  who  thereafter  wished 
to  engage  therein. 

Section  5  provides  that  "if  any  such  per- 
son desires  to  engage  or  continue  in  said 
business  of  'moving  picture  machine  operat- 
or' after  the  passage  of  this  act  he  shall  ap- 
ply to  the  board  provided  for  in  §  3  of  this 
act,  for  a  license,  and  submit  to  an  exami- 
nation as  to  his  qualification  before  said 
board,"  etc.  The  relator  in  construing  the 
language  of  this  section  contends  that  by 
"such  person"  is  meant  such  persons  only 
as  are  included  within  the  provisions  of 
the  immediately  preceding  section  of  the 
act,  or  §  4,  and,  as  that  section  applies  on- 
ly to  those  persons  who  were  in  business  at 
the  time  of  the  enactment  of  the  statute, 
this  section  likewise  applies  only  to  that 
class  of  persons,  and  not  to  those  who 
should  thereafter  desire  to  engage  in  said 
business  and  who  were  not  in  such  business 
at  the  time  of  the  enactment  of  the  stat- 
ute. This,  we  think,  is  not  a  proper  con- 
struction of  this  section  of  the  act. 

The  preamble  or  "whereas"  clauses  of  the 
act  point  out  the  danger  to  life  and  prop- 
erty resulting  from  the  use  of  moving  pic- 
ture machines  when  operated  by  careless 
and  incompetent  persons,  and  then  declares, 
as  we  have  said  before,  "that  a  law  (should) 
be  enacted  by  which  none  but  persons  who 
are  skilled  in  the  avocation  of  operating 
moving  picture  machines  or  electrical  pro- 
I  jecting  apparatus  should  be  allowed  to  pur* 
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sue  that  calling,  and  to  that  end  a  hoard  of 
examining  moYing  picture  machine  oper- 
ators should  he  created,  whose  duty  it  'shall 
be  to  examine  moving  picture  machine  oper- 
ators desiring  to  follow  that  trade,  and  give 
such  as  may  possess  the  proper  requisites  a 
proper  certificate  of  proficiency."  From 
this  language  it  is  shown  that  all  classes  of 
moving  picture  machine  operators  were  in- 
tended to  he  included  within  the  provisions 
of  the  act.  '^one  but  persons  skilled  in 
the  avocation"  were  hy  it  permitted  to  pur- 
sue that  calling,  and  all  operators  are  re- 
quired to  submit  to  the  examination  pro- 
vided for  by  this  statute,  and  to  obtain  a 
license  before  engaging  or  continuing  in 
such  avocation.  Moreover,  the  language  is: 
"If  any  such  person  desire  to  engage  or  con- 
tinue in  said  business"  he  shall  apply  for  li- 
cense as  the  statute  directs.  It  will  thus  be 
seen  that  it  embraces  within  its  provisions, 
not  only  those  that  desire  to  continue  in  the 
business,  but  includes  as  well  those  who  de- 
sire to  engage  in  such  business.  In  our 
opinion  this  language  is  sufficiently  com- 
prehensive to  include  all  classes  of  moving 
picture  machine  operators,  and  is  not  con- 
fined to  that  class  of  operators  who  were  in 
business  at  the  time  of  the  enactment  of  the 
statute,  as  claimed  by  the  relator. 

It  is  also  urged  against  the  statute  that 
its  title  is  insufficient  because  (1)  it  em- 
braces more  than  one  subject,  and  (2)  that 
the  subject-matter  of  the  act  is  not  suffi- 
ciently described  in  the  title.  We  have  al- 
ready in  this  opinion  set  out  the  title  in 
full,  and  have  given  at  least  the  substance 
of  the  provisions  of  the  statute,  and  there- 
fore it  is  unnecessary  for  us  to  do  so  again. 
The  requirement  of  the  constitution  (art.  3, 
§  29)  in  respect  to  this  objection  is  that 
"every  law  enacted  by  the  general  assem- 
bly [of  Maryland]  shall  embrace  but  one 
subject,  and  that  shall  be  described  in  its 
title." 

In  Baltimore  v.  Reitz,  50  Md.  574,  this 
court  in  construing  this  section  of  the  Con- 
stitution said:  ''If  several  sections  of  the 
law  refer  to  and  are  germane  to  the  same 
subject-matter  which  is  described  in  its  ti- 
tle, it  is  considered  as  embracing  but  a 
single  subject  and  as  satisfying  the  require- 
ments the  Constitution  in  this  respect. 
While  the  title  must  indicate  the  subject  of 
the  act,  it  need  not  give  an  abstract  of  its 
contents,  nor  need  it  mention  the  means  and 
method  by  which  the  general  purpose  is  to 
be  accomplished."  Applying  this  rule  of 
construction  to  the  title  of  the  act  here  in- 
volved, we  do  not  find  it  defective  for  either 
of  the  reasons  urged  against  it 
40  L.R.A.(N.S.) 


As  to  the  third  objection  made  against 
the  act,  which  objection  is  not  referred  to 
or  mentioned  in  the  brief  of  the  appellant, 
we  think  it  unnecessary  to  do  more  than 
refer  to  the  case  of  Downs  v.  Swann,  111 
Md.  53,  23  L.R.A.(N.S.)  739,  134  Am.  St. 
Rep.  686,  73  Atl.  653,  and  the  cases  there 
cited.  In  that  case  the  court,  speaking 
through  the  late  Judge  Schmucker,  said: 
"It  has  been  also  settled  by  numerous  de- 
cisions that  the  state  may  delegate  the  po- 
lice power  to  subordinate  boards  and  com- 
missions, and  that  the  reasonable  and  just 
exercise  by  them  of  the  delegated  power 
will  be  upheld."  Reetz  v.  Michigan,  188  U. 
S.505,  47  L.  ed.  663,  23  Sup.  Ct.  Rep.  390; 
Singer  v.  State,  72  Md.  464,  8  L.R.A.  551, 
19  Atl.  1044;  State  v.  Broadbelt,  89  Md. 
565,  45  L.R.A.  433,  73  Am.  St.  Rep.  201, 
43  Atl.  771;  State  v.  Knowles,  90  Md.  646, 
49  L.R.A.  895,  46  Atl.  877;  Scholle  v.  State, 
90  Md.  729,  50  L.R.A.  411,  46  Atl.  326; 
Watson  V.  State,  105  Md.  650,  66  Atl.  636. 

We  have  now  reached  the  fourth  and  last 
objection  urged  against  the  act,  which  is, 
that  it  vests  summary  jurisdiction  in  the 
police  magistrates  and  justices  of  the  peace 
of  Baltimore  city  to  try  and  punish  viola- 
tions under  it,  without  providing  for  trial 
by  jury  or  for  an  appeal  to  a  higher  court. 
We  find  this  subject  fully  discussed  in  the 
case  of  State  v.  Glenn,  64  Md.  572.  In  that 
case  the  defendant  was,  by  a  justice  of  the 
peace  of  this  state,  convicted  upon  the 
charge  of  being  a  vagrant,  habitually  disor- 
derly person,  and  was  by  the  justice  sen- 
tenced to  the  Maryland  House  of  Correction 
for  the  period  of  six  months.  The  defend- 
ant was  afterwards  discharged  from  the 
institution  to  which  she  had  been  sentenced, 
under  a  writ  of  habeas  corpus;  the  judge 
discharging  her,  holding  that  the  jurisdic- 
tion under  which  she  had  been  convicted 
was  unconstitutionally  conferred,  and  there- 
fore the  conviction  was  a  nullity.  When  the 
case  reached  this  court,  one  of  the  questions 
presented  was  whether  the  legislature  could 
confer  upon  the  justices  of  the  peace  of  this 
state  summary  jurisdiction  to  try  and  con* 
vict  a  party  of  an  offense  such  as  that  with 
which  the  prisoner  was  charged.  Judge  Al- 
vey  in  discussing  the  question  thus  present- 
ed, after  referring  to  similar  statutes  in 
England  by  which  summary  jurisdiction 
was  given  to  justices  of  peace  to  try  like 
offenses,  and  where  the  punishment  pre- 
scribed by  such  statute  was  imprisonment 
and  hard  labor,  said :  That  "the  exercise  of 
the  summary  jurisdiction,  therefore,  is  not, 
in  England  at  least,  regarded  as  being  in 
violation  of  the  fundamental  guaranties  of 
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the  righta  and  libertieB  of  the  people;  and 
the  personal  liberty  of  the  subject  at  this 
daj  is  as  well  and  jealously  protected  in 
England  aa  in  any  other  country  where  the 
principles  of  Magna  Charta  and  of  the  com- 
mon law  are  enforced."  The  judge  then,  aft- 
er naming  a  number  of  the  English  stat- 
utes that  conferred  summary  jurisdiction 
upon  justices  of  the  peace,  stated  that 
''these  statutes  have  been  in  force  here 
from  our  earliest  history  and  are  still  in 
force,  and  we  are  not  aware  that  it  has  even 
been  supposed  that  their  provisions  were  in 
any  way  restrained  or  controlled  by  the  de- 
claratory provisions  in  the  Declaration  of 
Rights.  There  are  a  great  many  statutes 
upon  the  statute  book  relating  to  a  great 
variety  of  subjects,  prescribing  fines,  penal- 
ties, and  forfeitures  as  punishment,  for  do- 
ing or  omitting  to  do  certain  things,  and 
by  many  of  those  statutes  jurisdiction  has 
been  given  to  justices  of  the  peace,  from 
whose  judgments  no  appeal  was  provided 
for  until  within  a  comparatively  recent 
period."  The  opinion  also  refers  to  the  act 
of  1777,  chap.  6,  known  as  the  "fines  and 
penalties  act,"  which  was  passed  at  the 
first  session  of  the  state  legislature  after 
the  adoption  of  the  Declaration  of  Rights 
and  the  Constitution  of  1776;  and  also 
the  statutes  of  1781,  chap.  13,  and  1785, 
chap.  47,  in  regard  to  bastardy,  and  in 
which  reference  it  says  of  them  that  ''these 
statutes  have  all  coexisted  with  the  several 
Constitutions  of  the  state;  and  in  the  vari- 
ous cases  that  have  occurred,  involving  their 
provislbns,  we  have  never  heard  it  contend- 
ed that  the  proceedings  thereby  authorized 
were  not  constitutional,  because  the  trial  by 
jury  was  not  provided  for,  either  in  the  first 
instance  or  by  an  appeal." 

In  State  v.  Ward,  95  Md.  121,  51  Atl.  848, 
the  defendant  was  convicted  before  a  justice 
of  the  peace  for  violation  of  certain  sections 
of  the  public  local  laws  of  Anne  Arundel 
county,  amended  by  chapter  582  of  the  Acts 
of  1892,  which  regulated  the  shooting  of 
wild  fowl  in  said  county.  The  statute  provid- 
ed for  the  obtaining  of  licenses  to  place 
blinds  and  shoot  therefrom,  and  also  made 
it  unlawful  to  establish  blinds  nearer  to 
other  blinds  than  the  distance  therein  given, 
and,  upon  conviction  before  a  justice  of  the 
peace  for  the  violation  of  any  of  the  forego- 
ing provisions,  the  statute  imposed  a  fine  of 
not  less  than  $5  nor  more  than  $25  for  each 
offense,  with  the  additional  fine  upon  the 
owner  of  the  blind  placed  nearer  to  the  al- 
ready established  blind  than  the  distance  al- 
lowed in  the  statute,  the  sum  of  $5  for 
each  week  such  blind  remained,  after  due 
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notice  given  to  such  owner  by  the  owner  of 
the  previously  established  blind  to  remove 
the  same.  No  right  of  appeal  was  given  by 
the  statute,  and  this  court  in  that  case 
said:  "Where  the  jurisdiction  has  been  con- 
ferred by  special  statute,  the  alleged  offen- 
der has  no  legal  right  to  call  for  a  jury 
.  .  .  unless  there  is  something  in  the 
act  directing  to  the  contrary.  There  being 
nothing  in  the  act  .  .  .  that  confers 
upon  the  party  charged  the  right  to  demand 
of  the  justice  a  jury  trial,  it  follows  that 
the  justice  has  jurisdiction  to  hear  and 
finally  determine  the  charge  set  out  in  the 
warrant." 

Upon  the  authority  of  the  cases  cited  we 
are  unable  to  find  that  the  jurisdiction  con- 
ferred upon  justices  of  the  peace  by  the 
statute  here  questioned  violates  the  consti- 
tutional provisions  mentioned  by  the  relat- 
or in  this  his  fourth  contention.  The  justice 
of  the  peace  before  whom  the  relator  was 
carried  had  jurisdiction  to  finally  hear  and 
determine  the  charge  under  which  he  was 
arrested,  but  we  do  not  think  the  relator 
was  entitled  to  a  jury  trial  as  prayed  by 
him.  Therefore  the  learned  court  below,  in 
our  opinion,  erred  in  holding  that  he  was 
so  entitled,  and  in  remanding  the  case  to 
the  justice,  with  directions  to  him  that  he 
"grant  unto  the  petitioner  his  prayer  for 
a  trial  by  jury." 

The  counsel  of  the  relator  have  urged  oth- 
er objections  to  the  validity  of  this  statute, 
and  have  pointed  out  a  number  of  alleged 
defects  and  omissions  therein,  all  of  which 
we  have  carefully  considered,  but  we  do 
not  think  they  go  to  the  extent  of  render- 
ing the  statute  void,  although  they  show  a 
great  want  of  thought  and  skill  in  the  draft- 
ing of  the  bill.  We  therefore  suggest,  in- 
asmuch as  the  legislature  is  now  in  session, 
that  the  statute  be  amended  by  supplying 
the  omissions  and  by  femoving  therefrom 
the  uncertain  features  or  provisions  of  the 
act  so  that  it  may  be  miore  easily  under- 
stood and  enforced. 

As  the  order  of  the  court  below  not  only 
quashes  the  writ  of  certiorari  and  remands 
the  case  to  the  justice  of  the  peace,  but  also 
directs  him  to  grant  unto  the  petitioner  his 
prayer  for  a  trial  by  jury,  we  will  affirm 
in  part  and  reverse  in  part  the  order  of  the 
lower  oourt  and  remand  the  case. 

Order  affirmed  in  part  and  reversed  in 
part,  and  case  remanded.  The  appellant, 
Frank  M.  £bert»  to  pay  the  costs  aboiv  and 
below. 

Petition  for  rehearing  denied. 
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(165  Mich.  561,  131  N.  W.  68.) 

Administrator  —  oontinalng    testator's 
bnsliiess  —  consent  —  loss  —  liability. 

Consent  by  all  interested  in  a  decedent's 
estate,  that  his  business  shall  be  continued 
by  the  administrator,  will  relieye  the  ad- 


ministrator from  liability  for  losses  result- 
ing therefrom,  although  he  failed  to  inform 
them  that  his  operations  were  not  profit- 
able. 

(May  8,  1911.) 

APPEAL  by  complainants  from  a  decree 
of  the  Circuit  Court  for  Washtenaw 
County,  in  Chancery,  dismissing  a  bill  filed 
to  set  aside  defendant's  discharge  as  ad- 
ministrator and  the  allowance  of  his  final 
account,  to  reinstate  his  bond,  and  for  an 
accounting  and  other  relief.     Affirmed. 


sue,  ^  Beraanal  represetitatlve,  testa' 
tneniary  trtutee,  or  guardian  carry' 
ing  an  businese, 

I.  Introduction,  202. 

IL  Power  of  personal  representative,  tes- 
tamentary trustee,  or  guard- 
ian to  carry  on   business  on 
behalf  of  estate, 
a  In  general. 

1.  Executor,  administrator,  or 

testamen^ry  trustee,  204. 

2.  Guardian,  205. 

b.  To  wind  up  business,  205. 
e.  Testamentary  power,  206. 

d.  Under  express  power  in  articles 

of  partnership,  207. 

e.  Under  parol  power,  208. 

i.  Right  of  administrator  c.  i.  a. 

or  d.  h.  fi.  to  carry  on  business 

under     testamentary     power, 

208. 
g.  Statutory    power    to   carry    on 

business,  209. 
h.  Power  of  court  to  permit  carry- 
ing on  business. 

1.  Courts  of  chancery,  210. 

2.  Courts   having   jurisdiction 

of  administration,  210. 
in.  Individual  liability  of  personal  repre- 
sentative or  testamentary  trus- 
tee for  carrying  on  business  on 
behalf  of  estate, 
a.  When  done  under  testamentary 
power. 

1.  In  general,  211. 

2.  For  losses  sustained. 

(a)  In  general, 212. 

(b)  When    due    to    negli- 

gent    management, 
214. 

(c)  Where    business    car- 

ried on  beyond  per- 
iod  fixed   by   will, 
214. 
S.  For  debts  contracted. 

(a)  In  general,  214. 

(b)  Liability  of  executor 

for  debts  contracted 
by  coexecutor  where 
former  did  not  par- 
ticipate    in     man- 
agement    of    busi- 
ness, 215. 
4.  For  debts  contracted  after 
expiration  of  time  fixed  by 
•will  for  carrying  on  busi- 
ness, 215. 
40  LJ?.A.(N.S.) 


lU. — continued. 

b.  Liability  of  administrator  c.  t. 
a.  or  d,   h.  n.  for  debts  con- 
tracted while  carrying  on  busi- 
ness under  testamentary  pow- 
er, 216. 
e.  When  business  carried  on  with- 
out testamentary  author- 
ity. 

1.  Liability     for     losses     sus- 

tained. 

(a)  In  general,  216. 

(b)  In     mercantile     busi- 

ness, 216. 

|(c)  In  partnership  busi- 
ness, 217. 

(d)  In  farming  business, 
217.     ■ 

2.  Liability     for     debts     con- 

tracted. 

(a)  In     mercantile     busi- 

ness, 218. 

(b)  In    partnership    busi- 

ness, 218. 

(c)  In    farming   business, 

219. 

(d)  By    executor    de   son 

tort  in  carrying  on 
business,  220. 

3.  Liability  for  rental  or  value 

of  property  embarked  or 
used  in  business;  interest; 
profits,  220. 

4.  Liability  incurred  in  wind- 

ing up  business. 

(a)  In  general,  222. 

(b)  For  losses   sustained, 

222. 
(o)  For  debts  contracted, 
222. 
6^  Liability   when   acting   un- 
der statute. 

(a)  For   losses  sustained, 

222. 

(b)  For  debts  contracted, 

223. 
6.  Liability  when  acting  under 
order  of  court. 

(a)  For  losses  sustained, 

223. 

(b)  For  debts  contracted, 

223. 
rV.  Liability  of  guardian  for  carrying  on 
business  for  benefit  of  ward. 

a.  In  general, 223. 

b.  For  losses  sustained,  223. 
c  For  debts  contracted,  224. 
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statement  by  Brooke,  J.: 

Complainants  are,  respectively,  the  widow 
and  daughters  of  Frederick  J.  Swaine,  who 
died  intestate  on  April  14,  1897.  Deceased 
had  for. many  years  prior  to  his  death  been 
engaged  in  the  malting  business  in  the  city 
of  Ypsilanti.  Defendant,  who  was  at  that 
time  cashier  of  the  Ypsilanti  Savings  Bank, 
was  appointed,  first  special,  and  later  gen- 
eral, administrator  of  the  estate.  As  such 
administrator,  he  continued  the  business 
of  the  deceased  from  April,  1897,  to  Novem- 
ber, 1903,  when  his  final  account  was  al- 
lowed and  his  bond  canceled.  Complainants 
signed  a  waiver  of  notice  of  hearing  upon 
defendant's  final  account,  and  at  the  same 
time  executed  a  power  of  attorney  author- 
izing him  to  continue  the  business,  which 
he  did  until  November,  1904,  when  it  was 


closed  out.  At  that  time  there  remained 
due  from  the  estate  to  the  Ypsilanti  Say* 
ings  Bank  the  sum  of  $4,000.  The  bill  of 
complaint  sets  out  at  length  the  dealings 
of  defendant  with  the  estate,  and  avers  that 
it  was  complainants'  expressed  desire  that 
the  business  should  be  continued  only  so 
long  as  it  was  profitable;  that  defendant, 
without  informing  them,  continued  to  run 
it  at  loss,  and  that  he  fraudulently  secured 
their  consent  to  his  discharge  as  adminis- 
trator and  the  cancelation  of  his  bond  as 
such.  Complainants  pray  that  the  order 
allowing  the  final  account  and  discharging 
defendant  as  administrator  be  set  aside  be- 
cause procured  by  fraud,  and  that  his  bond 
be  reinstated;  that  defendant  be  held  liable 
for  all  losses  occasioned  by  the  conduct  of 
the  business,  and  ordered  to  reimburse  com- 


IV.— r<jont  inued . 

d.  For  profits  of  business  or  rental 
of  property  embarked  or  used 
in  business.  224. 
V.  Liability  of  estate  for  debts  contract- 
ed and  expenses  incurred  by 
personal  representative  or  tes- 
tamentary trustee  in  carrying 
on  business. 

a.  When  business  carried  on  under 

testamentary  power  or 
that  in  articles  of  part- 
nership. 

1.  Liabilitv   of  general  assets 

of  estate,  224. 

2.  Liability     of     assets     em- 

barked in  trade,  226. 

3.  Liability  where  business  is 

carried  on  by  administra- 
tor c.  t.  a.  or  d.  6.  n., 
227. 

b.  When  personal  representative  or 

guardian  not  empowered 
to  carry  on  business. 

1.  Liability   of   general   assets 

of  estate,  227. 

2.  Liability     of      assets     em- 

barked  in   business,  228. 

c.  When  business  carried  on  under 

statute,  228. 

d.  When  business  carried  on  under 

order  of  court,  229. 

e.  When    business    carried    on    by 

guardian. 229.     . 

f.  Allowance   of  expenses  of  busi- 

ness as  costs  of  adminis- 
tration. 

1.  In  general, 229. 

2.  Of  farming  business,  230. 

3.  Of    winding    up    business, 

2.30. 

4.  Of   business   carried   on   by 

guardian.  231. 

5.  Of  business  carried  on  un- 

der statute.  231. 

6.  Of  business  carried  on  un- 

der order  of  court,  232. 

7.  Of  business  carried  on  un- 

der   testamentary    power, 
232. 
40  L.R.A.(N.S.) 


VI:  Right  of   personal   representative  to 
indemnity   from   estate   for  debts 
contracted,  232. 
VII.  Right  of  creditors  to  subrogation  to 
personal   representative's   right   of 
indemnity,  233. 
Vin.  Equitable  rights  of  creditors,  233. 
IX.  Estoppel  of  beneficiaries  of  estate  to 
charge      personal      representative, 
etc.,  with  losses  sustained,  234. 

J.  Introductionf 

The  general  question  covered  by  this  note 
is  that  of  the  right  of  an  executor,  admin- 
istrator, testamentary  trustee,  or  guardian 
to  carry  on,  after  the  death  of  the  person 
he  represents,  a  trade  or  business  belonging 
to  him,  or  to  embark  the  funds  of  the  es- 
tate in  trade  or  business,  as  well  as  the 
question  of  the  individual  liability  of  the 
personal  representative,  etc.,  and  that  of 
the  estate  he  represents,  where  he  does  carry 
on  such  a  business.  The  investment  by  a 
personal  representative,  etc.,  or  a  guardian, 
of  the  funds  of  an  estate  in  sliares  of  a 
mercantile  corporation,  as  well  as  in  the 
personal  representative's  own  business,  or 
the  completion  of  building  contracts,  etc., 
held  by  a  decedent  at  the  time  of  his  death, 
are  questions  not  covered  by  this  note. 

It  is  a  general  rule,  widely-  recognized, 
that  it  is  not  within  the  ordinary  duties 
of  an  executor,  administrator,  testamentary 
trustee  or  guardian,  to  carry  on  a  trade  or 
business  on  behalf  of  the  estate  he  repre* 
sents,  unless  expressly  empowered  to  do  so 
by  will,  or  by  the  commands  of  articles  of 
copartnership,  except  speedily  to  wind  up 
the  business  in  order  to  settle  the  estate. 

If  a  personal  representative  or  guardian 
does  carry  on  such  a  trade  or  business,  he 
becomes  answerable  to  those  interested  in 
the  estate  for  all  losses  sustained;  while 
the  profits,  if  any,  belong  to  the  estate.  In 
some  states  there  are  stetutes  that  permit 
the  carrying  on  of  a  trade  or  business  by 
a  personal  representative  or  guardian;  or 
continuing  farming  operations  in  order  to 
mature  and  harvest  crops  growing  at  the 
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plainants  therefor.  Defendant  answered, 
denying  all  material  averments  of  the  hill. 
From  a  decree  dismissing  the  hill,  com- 
plainants have  appealed. 

Mr.  William  Lnclcing,  with  Mr.  Allen 
Campbelly  for  appellants: 

Defendant  is  liahle  for*  and  must  account 
to  complainants  for  all  assets  and  for  all 
profits  and  losses  of  the  husiness,  less  dis* 
hursements  made  to  complainants  for  living 
expenses. 

11  Am.  &  Eng.  Enc.  Law,  2d  ed.  973- 
975;  Schouler,  Exrs.  &  Admrs.  §  325,  p. 
385;  Perry,  Tr.  §  429;  VVoerner,  Am.  Law 
of  Administration,  pp.  688,  732:  Hill,  Tr. 
§  379;  Re  Rose,  80  Cal.  166,  22  Pac.  86; 
Fleming  v.  Kelly,  18  Colo.  A  pp.  23,  69  Pac. 
272;    Mathews  v.   Sheehan,   76   Conn.   654,  | 


100  Am.  St.  Rep.  iOl7,  57  Atl.  694;  Peter- 
man  v.  United  States  JRuhber  Co.  211  111. 
681,  77  N.  E.  1108;  Grace  v.  Seibert,  235 
111.  190,  22  L.R.A.(N.S.)  301,  85  N.  E. 
308;  Frey  v.  Eisenhardt,  116  Mich.  160, 
74  N.  W.  601;  Re  Peck,  79  App.  Div.  296, 
80  N.  Y.  Supp.  76,  affirmed  in  177  N.  Y.  638, 
69  N.  E.  1129;  Warren  v.  Union  Bank,  167 
N.  Y.  269,  43  L.R.A.  256,  68  Am.  St.  Rep. 
777,  51  N.  E.  1036;  Hooper  v.  Hooper,  29 
W.  Va.  276,  1  8.  E.  280. 
Mr.  John  P.  Kirk,  for  appellee: 
Where  all  of  the  interested  parties  con- 
sent to  the  carrying  on  of  decedent's  busi- 
ness, such  consent  authorizes  the  personal 
representative  to  carry  on  the  business  of 
the  decedent  in  good  faith. 

18  Cyc.  242,  243;   11  Am.  &  Eng.  Enc. 
Law,  2d  ed.  975;  1  Perry,  Tr.  §  454;  Poole 


time  of  the  death  of  the  person  he  repre- 
sents. It  is  also  held  in  some  cases  that 
a  court  of  chancery,  or  a  court  having 
jurisdiction  of  tlie  administration,  has 
power  to  direct  a  personal  representative 
or  guardian  to  engage  in  trade  or  business 
on  behalf  of  the  estate  he  represents.  Al- 
though there  are  other  decisions  to  the 
contrary. 

In  the  absence  of  authority  from  a  court 
duly  empowered,  an  executor,  administra- 
tor, testamentary  trustee,  or  guardian  who 
carries  on  a  business  belonging  to  an  es- 
tate without  being  specially  authorized  by 
will  or  articles  of  copartnership  is  individ- 
ual ly  liable  for  all  the  debts  contracted,  by 
him  while  engaged  in  such  trade  or  busi- 
ness. In  some  cases  debts  contracted,  as 
well  as  the  expenses  of  conducting  the  busi- 
ness, have  been  allowed  from  the  estate, 
especially  where  the  business  resulted  in  a 
profit.  Where  a  trade  or  business  is  carried 
on  without  express  authority,  those  bene- 
ficially interested  in  the  estate  may,  at  their 
election,  hold  the  personal  representative 
answerable  for  the  value  of  the  assets  em- 
harked  in  the  trade,  together  with  interest 
thereon;  or  they  may  claim  the  profits  of 
the  business;  or  they  may  charge  the  per- 
sonal representative  with  the  rental  of  real 
estate  used  in  carrying  on  the  business. 

But  where  there*  is  clear  and  express 
testamentary  authority  for  carrying  on  a 
trade  or  business,  or  it  is  conferred  by 
articles  of  partnership  (a  parol  direction 
made  before  the  death  of  a  trader  to  the 
person  who  becomes  his  executor  or  ad- 
ministrator being  insufficient),  the  person- 
al representative  will  be  relieved  from  in- 
dividual liability  for  losses  sustained  from 
carrying  on  the  business,  excepting  from 
snch  as  are  the  result  of  his  own  negli- 
gence. 

There  ia  some  conflict  upon  the  ques- 
tion whether  testamentary  power  conferred 
upon  an  executor  to  carry  on  a  trade  or 
business  on  behalf  of  an  estate  passes  to 
an  administrator  cum  teatamento  annexo 
or  de  bonis  non, 
40L.R.A.(N.S.) 


The  weight  of  authority  is  to  the  effect 
that  the  executor,  even  though  he  carries  on 
A  trade  or  business  pursuant  to  testamen- 
tary authority,  is  individually  liable  to 
creditors  for  all  debts  contracted  by  him 
while  so  engaged;  and  that  the  creditors 
cannot  proceed  against  the  estate  in  order 
to  satisfy  their  claims.  But  the  executor 
will  be  indemnified  for  such  personal  lia- 
bility from  the  assets  embarked  by  his 
testator  in  the  trade  or  business,  or  from 
the  income  therefrom;  the  general  assets  of 
the  estate  not  being  bound  by  such  debts 
unless  the  testator  has  evinced  such  an  in- 
tention by  clear  and  unequivocal  language. 
However,  there  are  a  few  decisions  which 
hold  that  the  general  assets  of  an  estate  are 
answerable  for  such  debts.  But  in  order 
that  an  executor  may  be  indemnified  for 
such  individual  liability,  he  must  not  be 
indebted  or  in  default  to  the  estate,  or 
conduct  the  business  for  a  longer  time, 
than  may  be  specified  in  the  will. 

Persons  who  become  creditors  while  an 
executor  is  carrying  on  a  trade  or  business 
may  be  subrogated  to  the  former's  right 
of  indemnity.  Some  courts  also  hold  that 
creditors  may,  in  the  first  instance,  pro- 
ceed in  equity  to  collect  their  claims  from 
the  trade  assets,  especially  when  the  execu- 
tor is  insolvent  or  not  responsible. 

Where  a  business  or  trade  is  carried  on 
by  virtue  of  a  statute  permitting  it,  or  by 
an  order  of  a  competent  court  a  personal 
representative,  etc.,  is  relieved  from  in- 
dividual liability  for  losses,  or  for  debts 
contracted  by  him  while  so  engaged. 

The  heirs  or  those  beneficially  interested 
in  an  estate,  as  well  as  such  creditors  of 
the  iptestate  as  expressly  consent  thereto, 
may  estop  themselves  from  questioning  the 
conduct  of  a  personal  representative  in 
carrying  on  a  trade  or  business,  or  from 
holding  him  answerable  for  resulting  losses, 
where  the  business  was  carried  on  at 
their  request  or  solicitation,  or  with  their 
knowledge,  no  objection  to  his  conduct  be- 
ing made  by  them. 
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y.  Munday,  103  Mass.  174;  French  t.  Davis, 
38  Miss.  167;  Merritt  v.  Merritt,  62  Mo. 
160;  Frey  v.  Eiseilhardt,  116  Mich.  160, 
74  N.  W.  601;  Brown  y.  Forsche,  43  Mich. 
501,  6  N.  W.  1011 ;  Pearson  y.  Gillen waters, 

99  Tenn.  446,  63  Am.  St.  Rep.  844,  42  S. 
W.  9,  199;  Schouler,  Exrs.  &  Admrs.  2d  ed. 
§  332,  p.  406;  Poole  y.  Munday,  103  Mass. 
176;    Mathews  y.   Sheehan,   76   Conn.   664, 

100  Am.  St.  Rep.  1017,  67  Atl.  694;  Duf- 
field  y.  Brainerd,  46  Conn.  424,  11  Mor.  Min. 
Rep.  626;  Re  Ring,  132  Iowa,  216,  109  N. 
W.  713. 

Brooke,  J.,  deliyered  the  opinion  of  the 
court: 

The  record  conclusiyely  shows  that  at  the 
death  of  Frederick  J.  Swaine  his  personal 


estate  amounted  to  $16,261.01,  and  that  in- 
cluded in  this  sum  were  notes  of  the  Ann 
Arbor  Brewing  Company  for  $4,486.79  and 
note  and  account  of  Kolb  Brothers  for  $7,- 
300.  Swaine  at  that  time  was  indebted  in 
the  sum  of  $16,132.14,  $10,600  of  which  he 
owed  to  the  Ypsilanti  Sayings  Bank.  If 
all  the  assets  of  the  personal  estate  had  been 
collectable,  they  would  barely  have  equaled 
the  liabilities.  By  carrying  on  the  business 
for  nearly  eight  years,  the  Kolb  Brothers 
account  was  collected  in  full  and  the  Ann 
Arbor  Brewing  Company  account  was  re- 
duced so  that  the  final  loss  upon  it  was  less 
than  $2,600.  The  personal  estate  in  the 
hands  of  defendant  was  increased  shortly 
after  Swaine's  death  by  the  payment  to  him 
by  the  widow  of  $5,460,  which  she  had  re- 


II.  Power  of  personal  representative f 
testamentary  tTnistee,  or  ffuardian  to 
carry  on  husiness  on  "behalf  of  estate. 

a.  In  general, 

1,  Mxecutor,  or  administrator,  or  testa^ 
mentary  trustee. 

The  doctrine  that  it  is  no  part  of  an 
administrator's  duty  to  carry  on  a  busi- 
ness belonging  to  an  intestate  is  recognized 
and  applied  in  the  following  cases:  Steele 
v.  Knox,  10  Ala.  608;  Foxworth  v.  White, 
72  Ala.  224;  Eufaula  Nat.  Bank  y.  Manas- 
sas, 124  Ala.  379,  27  So.  268;  Re  Moore, 
72  Cal.  335,  13  Pac.  880;  Hallock  y.  Smith, 
60  Conn.  127;  Grace  v.  Seibert,  235  111.  190, 
22  L.R.A.(N.S.)  301,  86  N.  E.  308;  Camp- 
bell y.. Faxon,  73  Kan.  676,  6  L.R.A.(N.S.) 
1002,  86  Pac.  760;  Willis  y.  Sharp,  113 
N.  Y.  588,  4  L.R.A.  493,  21  N.  E.  705  af- 
firming 43  Hun,  434;  Billingslea  y.  Young, 
33  Miss.  95;  Re  Sharp,  5  Dem.  516;  West- 
ern Newspaper  Union  y.  Thurmond,  27 
Okla.  261,  111  Pac.  204,  Ann.  Cas.  1912 
B,  727;  Robinett»s  Appeal,  36  Pa.  174; 
Shinn's  Estate,  166  Pa.  121,  30  Atl.  1026, 
1030;  Merkel's  Estate,  131  Pa.  684,  18 
Atl.  931 :  Morrow  v.  Morrow,  2  Tenn.  Ch. 
649;  Hooper  y.  Hooper,  29  W.  Va.  276. 
1  S.  E.  2S0. 

And  the  same  rule  applies  to  an  execu- 
tor who  is  not  expressly  empowered  by  will 
to  carry  on  a  trade  or  business.  Steele 
y.  Knox,  10  Ala.  608;  Eufaula  Nat.  Bank 
y.  Manassas,  124  Ala.  379,  27  So.  258; 
Smith  y.  Preston,  170  Til.  179,  48  N.  E. 
6SS.  affirming  67  111.  App.  613:  Grace  v. 
Seibert,  235  111.  190,  22  L.R.A.(N.S.)  301, 
85  N.  E.  308;  Gillijran  v.  Daly,  ~  N,  J. 
Eq.  — ,  80  Atl.  994;  Re  Sharp,  5  Dem.  516; 
Re  Tisdale,  110  App.  Diy.  857,  97  N.  Y. 
Supp.  494:  Morrow  v.  Morrow,  2  Tenn.  Cb. 
ii40:  Collinson  y.  Lister,  20  Beav.  356; 
Kirkman  y.  Booth,  11  Beav.  273,  18  L.  J. 
Ch.  N.  S.  25,  13  Jur.  525,  12  Eng.  Rul. 
Cas.  29. 

And  the  same  rule  applies  to  a  testamen- 
tary trustee  who  is  not  empowered  by  will 
to  carry  on  a  business.  *  Re  United  States 
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Mortg.  &  T.  Co.  114  App.  Diy.  632,  100 
N.  Y.  Supp.  12;  Re  Hutchinson,  27  N.  Y. 
Week.  Dig.  218,  10  N.  Y.  S.  R.  10. 

So,  the  personal  representatiye  of  a  de- 
cedent has  no  authority  to  invest  the  assets 
of  an  estate  in  trade  on  its  behalf.  Ward 
y.  Tinkham,  65  Mich.  696,  32  N.  W.  901. 

And  it  was  said  in  Alexander  y.  Herr- 
ing, —  Miss.  — ,  66  So.  360,  and  Billings- 
lea y.  Young,  33  Miss.  95,  that  in  order 
to  justify  the  carrying  on  of  a  business  by 
an  administrator  there  must  be  statutory 
authority  therefor. 

So,  an  administrator  cannot,  without  an 
order  of  a  proper  court,  carry  on  the  busi- 
ness of  a  warehouseman  in  a  building  owned 
by  his  decedent,  notwithstanding  he  is  en- 
titled to  the  possession  thereof  for  the  pay- 
ment of  debts.  Griffin  v.  Bland,  43  Ala. 
542. 

As  to  the  power  of  courts  in  general  to 
permit  a  personal  representative  or  guard- 
ian to  carry  on  a  trade  or  business  on 
behalf  of  an  estate,  see  infra,  II.  h. 

It  has  been  said  that  it  is  a  breach  of 
trust  for  an  executor  or  administrator  to 
carry  on  a  trade  or  business  on  behalf  of 
an  estate  in  the  absence  of  express  testa- 
mentary power  to  do  so.  Grace  v.  Seibert, 
235  111.  190,  22  L.R.A.(N.S.)  301,  86  N.  E. 
308;  Butler  v.  Butler,  164  111.  171,  46  N.  E. 
426,  affirming  61  111.  App.  51;  Warren  y. 
Union  Bank,  157  N.  Y.  269,  43  L.R.A. 
256,  68  Am.  St.  Rep.  777,  51  N.  E.  1036, 
reversing  28  App.  Div.  7,  61  N.  Y.  Supp. 
27. 

So,  an  administrator  who  continues  the 
interest  of  his  intestate  in  a  partnership 
of  which  he  was  a  member  commits  a 
breach  of  trust.  Ex  parte  Watson,  2  Ves. 
&  B.  414;  Foxworth  y.  White,  72  Ala.  224; 
Morrow  v.  Morrow,  2  Tenn.  Ch.  649. 
'  And  a  testamentary  trustee  may  be  re- 
moved from  his  trust  if,  without  express 
direction  contained  in  a  will,  he  continues  a 
business  belonging  to  his  testator.  Re 
Hutchinson,  27  N.  Y.  Week.  Dig.  218,  10 
N.  Y.  S.  R.  10. 

As  to  statutory  power  to  carry  on  a 
trade  or  business  belonging  to  an  estate, 
see  infra,  II.  g. 
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ceived  as  insurance  on  her  husband's  life, 
and  as  a  legacy  from  a  brother.  This  mon- 
ey was  used  by  defendant  to  liquidate,  in 
part,  the  obligations  of  the  estate.  During 
the  entire  time  defendant  ran  the  business 
he  paid  to  complainants  the  sum  of  $9,493.- 
88.  He  likewise  paid  for  improvements  to 
the  real  estate  at  complainant's  request 
the  sum  of  $1,578.66,  and  during  the  whole 
period  the  residence  of  complainants  was 
heated  at  the  expense  of  the  business,  and 
one  of  the  men  employed  at  the  plant  did 
Tarious  odd  jobs  about  complainant's  home. 
According  to  a  statement  from  defendant's 
books,  conceded  to  be  correct  by  complain- 
ants, it  appears  that  the  net  loss  on  manu- 
facturing account  for  the  whole  period  of 
eight  years  was  $1,685.65,  or  a  little  over 


$200  per  year.  The  continuation  of  the 
business  probably  facilitated  the  collection 
of  doubtful  or  slow  assets  of  the  estate.  We 
do  not  think  it  can  be  said  that  complain- 
ants would  have  been  better  off  than  they 
are  had  the  entire  matter  been  closed  up 
at  once  upon  the  death  of  Swaine.  Some 
profit  appears  to  have  been. realized  in  each 
of  the  first  three  years.  Thereafter  the 
statement  shows  losses  in  three  of  the  years 
and  profits  in  two.  The  losses  during  the 
latter  part  of  the  operation  appear  to  have 
been  caused  in  part,  if  not  wholly,  by  com- 
petition with  large  manufacturers  of  malt, 
who  sold  at  prices  so  low  that  this  small 
plant  could  not  make  a  profit  if  it  met 
them.  We  think  the  record  shows  with 
sufficient  certainty  that  the  business  was 


As  to  the  power  of  a  court  of  chancery, 
or  the  court  having  jurisdiction  of  the  ad- 
ministration of  an  estate,  to  authorize  an 
administrator  to  carry  on  a  trade  or  busi- 
ness on  behalf  of  an  estate,  see  infra^^  II.  h. 

2.  Qtiardian, 

Some  courts  hold  that  a  guardian  cannot 
carrv  on  a  business  belonging  to  his  ward. 
Re  keasmith,  77  C.  C.  A.  402,  147  Fed. 
160;  Harter  v.  Miller,  67  Kan.  468,  73 
Pac.  74;  Warren  v.  Union  Bank,  167  N.  Y. 
259,  43  L.R.A.  256,  68  Am.  St.  Rep.  777, 
61  N.  E.  1036,  reversing  28  App.  Div.  7, 
51  N.  Y.  Supp.  27;  Corcoran  v.  Allen,  11 
R.  I.  567;  Eichelberger's  Appeal,  4  Watts, 
84. 

For  a  guardian  to  carry  on  a  business  or 
trade  for  the  benefit  of  his  ward  is  illegal, 
and  amounts  to  a  devastavit.  Warren  v. 
Union  Bank,  157  N.  Y.  259,  43  L.R.A.  256, 
68  Am.  St.  Rep.  777,  51  N.  E.  1036,  re- 
versing 28  App.  Div.  7,  51  N.  Y.  Supp. 
27. 

So,  the  conservator  of  an  incompetent 
person  cannot,  without  an  order  of  the 
probate  court,  borrow  money  with  which  to 
purchase  an  interest  in  a  business  for  the 
benefit  of  his  ward.  Church  v.  Rosenstein, 
85  Conn.  279,  82  Atl.  568. 

But  it  was  held  in  Remington  v.  Field, 
16  R.  X.  509,  17  Atl.  551,  that  a  guardian 
mitrht  work  a  farm  belonging  to  his  ward, 
where  it  was  provided  by  statute  that  guard- 
ians might  improve  a  ward's  estate,  and 
apply  the  profit  and  income  to  the  support 
of  the  latter. 

And  the  right  of  a  guardian  to  continue 
the  business  of  his  ward  was  recognized 
in  Racouillat  v.  Requena,  36  Cal.  651. 

As  to  the  power  of  a  court  having  juris- 
diction of  a  guardian  to  empower  him  to 
carry  on  a  trade  or  business  on  behalf  of 
his  ward,  see  infra  II.  h. 

As  to  the  power  of  a  guardian  to  carry 
on  a  trade  or  business  under  statutory 
power,  see  infra,  II.  g. 

As  to  the  liability  of  a  guardian  for 
profits  where  he  continues  the  interest  of 
his  ward  in  a  partnership  business  beyond 
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the  time  he  was  permitted  to  do  so  by 
articles  of  partnership,  see  Wedderburn  v. 
Wedderburn,  2  Keen,  722,  aflirmed  in  4 
Myl.  &  C.  42,  8  L.  J.  Ch.  N.  S.  177,  3 
Jur.  596.     See  infra,  IV.  a. 

As  to  the  personal  liability  of  a  guardian 
for  debts  contracted  by  him,  or  for  losses 
sustained  while  carrying  on  a  business  on 
behalf  of  his  ward,  see  infra,  IV. 

h.  To  wind  up  htisinesa. 

The  personal  representative  of  a  deceasea 
person  may,  however,  in  order  speedily  to 
settle  an  estate,  continue  a  business  for  a 
reasonable  time  and  sell  the  stock  in  the 
ordinary  course  of  trade.  Merritt  v.  Mer- 
ritt,  62  Mo.  150;  Willis  v.  Sharp,  113  N. 
Y.  588,  4  L.R.A.  493,  21  N.  E.  705,  affirm- 
ing 43  Hun,  434;  Re  United  States  Mortg. 
&  T.  Co.  114  App.  Div.  532,  100  N.  Y. 
Supp.  12;  Re  Benedict,  13  Abb.  N.  C.  67, 
1  Dem.  547;  Cornwell  v.  Deck,  2  Redf.  87, 
affirmed  on  other  points  in  8  Hun,  122; 
Re  Sharp,  6  Dem.  516;  Warren  v.  Union 
Bank,  157  N.  Y.  259,  43  L.R.A.  256,  68  Am. 
St.  Rep.  777,  51  N.  E.  1036,  reversing 
28  App.  Div.  7;  Re  Semple,  189  Pa.  385, 
42  Atl.  28,  reversing  28  Pittsb.  L.  J.  N.  S. 
431;  Greiner's  Estate,  14  Pa.  Dist.  R. 
348;  Orne's  Estate,  7  Pa.  Dist.  R.  337; 
Garrett  v.  Noble,  6  Sim.  604,  3  L.  J.  Ch. 
N.  S.  159;  Chancellor  v.  Brown,  L.  R.  26 
Ch.  Div.  42,  53  L.  J.  Ch.  N.  S.  443,  51 
L.  T.  N.  S.  33,  32  Week.  Rep.  465;  Ex  parte 
Yates,  72  L.  T.  823.;  Wright  v.  Beatty,  2 
Alberta  L.  Rep.  89;  Re  Vida,  1  Haw.  89; 
Collinson  v.  Lister,  20  Beav.  356;  Kirkman 
V.  Booth,  11  Beav.  273,  18  L.  J.  Ch.  N.  S. 
26,  13  Jur.  525,  12  Eng.  Rul.  Cas.  29. 

It  was  said  in  Campbell  v.  Faxon,  73 
Kan.  675,  5  L.R.A.(N.S.)  1002,  86  Pac. 
760,  that,  in  the  absence  of  a  testamentary 
authority  to  continue  a  trade  or  business, 
it  was  the  duty  of  an  administrator  to  wind 
it  up. 

But  it  is  not  within  the  power  of  a  per- 
sonal representative  to  continue  a  farming 
business  belonging  to  a  decedent  longer  than 
necessary  to  care  for  and  harvest  the  crops 
sown  at  the  time  of  his  death.  See  Harri- 
son Y.  Harrison,  39  Ala.  489;   Hallock  v. 
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continued  with  the  consent  and  at  the  solici- 
tation of  all  of  the  complainants.  Lizzie 
Swaine,  the  widow,  seems  to  have  taken  an 
active  and  somewhat  unusual  interest  in  its 
prosecution.  There  is  no  claim  made  that 
defendant  has  not  kept  a  proper  and  correct 
account  of  his  dealings  with  the  estate,  nor 
that  he  has  failed  to  account  for  every 
dollar  which  has  come  into  his  possession 
as  administrator.  The  continuation  of  the 
business  after  the  third  year  was  probably 
an  error  of  judgment,  but  it  was  one  for 
which  defendant  should  not  alone  be  held  re- 
'  sponsible.  Mrs.  Swaine's  brother,  a  busi- 
ness man  of  Kansas  City,  frequently  visited 
with  and  advised  the  complainants. 

Upon  this  question,  the  testimony  of  F. 
B.  Worden,  who  was  foreman  of  the  malt 


house,  under  Mr.  Swaine  in  his  lifetime,  and 
who  occupied  the  same  position  under  the 
administrator,  is  in  part  as  follows : 

The  malt  house  is  about  a  mile  from  Mr. 
Hemphiirs  office.  At  Mr.  Swaine's  death, 
I  told  Mrs.  Swaine  I  would  not  run  the 
business  if  I  was  in  her  place.  She  said 
her  brother-  thought  it  ought  to  be  run, 
and  she  thought  he  knew.  Her  daughters 
were  not  present  at  this  conversation.  Mrs. 
Swaine  came  quite  often  to  the  malt  house. 
Her  daughters  came  also,  every  few  days. 
Mr.  Greorge  came  from  Kansas  City  every 
fall.  We  started  buying  barley  to  be  man- 
ufactured into  malt  in  the  fall. 

Q.  And  about  every  fall  Mr.  George  would 
come  from  Kansas   City? 

A.  I  think  nearly  every  fall.  I  would 
not  say  sure  every  fall. 


Smith,  50  Conn.  127;  Florsheim  Bros.  v. 
Holt,  32  La.  Ann.  133;  Carroll  v.  David- 
son, 23  La.  Ann.  428;  Miltenberger  v.  Tay- 
lor, 23  La.  Ann.  188;  Sparrow's  Suc- 
cession, 39  La.  Ann.  696,  2  So.  501;  Max- 
well-Yerger  Co.  V.  Rogan,  125  La.  1,  51 
So.  48;  Billingslea  v.  Young,  33  Miss.  95; 
Jaquett's  Estate,  13  Lane.  Bar.  13;  Cas- 
ner's  Estate,  2  Kulp,  474;  McMahan  v. 
Harbert,  35  Tex.  4.51;  Rich  v.  Sowles,  64 
Vt.  408,  16  L.R.A.  8.50,  23  Atl.  723. 

It  was  said  in  Steele  v.  Knox,  10  Ala. 
608,  that  a  personal  representative  of  a  de- 
ceased person  did  not  represent  the  latter 
in  respect  to  a  trade  or  business,  except  in 
so  far  as  necessary  to  wind  it  up,  unless 
empowered  to  do  so  by  will,  or  an  order  of 
a  court  of  chancery. 

So,  a  testamentary  trustee  who  is  not 
empowered  by  will  to  continue  a  business 
must  close  it  with  reasonable  despatch.  Re 
United  States  Mortg.  &  T.  Co.  114  App. 
Div.  532,  100  N.  Y.  Supp.  12. 

Where  it  is  impossible  immediately  to 
sell  a  business,  it  has  been  held  that  a 
year  is  a  reasonable  time  for  an  executor 
to  close  it  up,  where  he  was  directed  by 
will  to  collect  the  testator's  personal  prop- 
ertv  with  all  convenient  speed.  Garrett  v. 
Noi)le,  6  Sim.  504,  3  L.  J.  Ch.  N.  S.  159. 

And  in  Fleming  v.  Kelly,  18  Colo.  App. 
23,  69  Pac.  272,  it  was  held  that  it  could 
not  be  assumed  that  a  business  was  not 
run  for  the  purpose  of  closing  it  up,  from 
the  fact  that  an  administrator  carried  it 
on  for  three  years  under  an  order  of  the 
probate  court. 

But  an  executor  cannot  continue  a  busi- 
ness for  the  purpose  of  profit  to  the  estate. 
Chancellor  v.  Brown,  L.  R.  26  Ch.  Div.  42, 
53  L.  J.  Ch.  N.  S.  443,  51  L.  T.  N.  S. 
33,  32  Week.  Rep.  465. 

Thus,  it  cannot  be  said  that  a  business 
was  being  wound  up  where  it  appeared  that 
an  executor  left  the  funds  of  an  estate 
therein  because  larger  returns  were  prob- 
able. Re  McCollum,  80  App.  Div.  362,  80 
N.  Y.  Supp.  755. 

But  an  executor  who  purchases  wine 
to  mix  with  a  stock  belonging  to  his  testa- 
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tor,  in  order  to  render  it  merchantable, 
does  not  thereby  become  a  trader,  so  as  to 
render  him  liable  as  such.  Ez  parte  Nutt, 
1  Atk.  102. 

As  to  the  personal  liability  of  a  per- 
sonal representative  for  losses  sustained  or 
debts  contracted  by  him  while  carrying  on 
a  business  belonging  to  an  estate  in  order 
to  close  it  up,  see  infra.  III.  c,  4. 

As  to  the  power  of  a  court  of  chancery 
to  permit  an  executor  to  carry  on  a  trade 
or  business  for  two  years,  where  he  was 
directed  by  will  to  dispose  of  it  with  all 
convenient  speed,  see  Arnold  ▼.  Smith, 
infra,  II.  h,  1. 

•        o.  Te8tantentary  ptywer, 

« 

An  executor  is  without  authority  to 
continue  a  mercantile  business  belonging  to 
a  testator  unless  expressly  and  unequiv- 
ocally empowered  by  will  to  do  so,  since 
the  death  of  a  trader  puts  an  end  to  any 
business  in  which  he  was  engaged  at  the 
time  of  his  death.  Steele  v.  Knox,  10 
Ala.  608;  Foxworth  v.  White,  72  Ala. 
224;  Eufaula  Nat.  Bank  v.  Manassas,  124 
Ala.  379,  27  So.  258;  Smith  v.  Preston, 
170  111.  179,  48  N.  E.  688,  affirming  67 
111.  App.  613;  Grace  v.  Seibert,  235  IlL 
190,  22  L.R.A.(N.S.)  301,  85  N.  E.  308; 
Michels  Co.  v.  Young,  150  111.  App.  442, 
Campbell  v.  Faxon,  73  Fla.  675,  6  L.RA. 
(N.S.)  1002,  85  Pac.  760;  Billingslea  v. 
Young,  33  Miss.  96;  Gilligan  v.  Daly,  — 
N.  J.  Eq.  — ,  80  Atl.  994;  Willis  ▼. 
Sharp,  113  N.  Y.  588,  4  L.R.A.  493,  21  N.  E. 
705,  affirming  43  Hun,  434;  Re  Tisdale, 
110  App.  Div.  857,  97  N.  Y.  Supp.  494;  Re 
Hutchinson,  27  N.  Y.  Week.  Dig.  218,  10 
X.  Y.  S.  R.  10;  Re  Sharp,  5  Dem.  516; 
Re  Dillenkofer,  34  Pittsb.  L.  J.  N.  S.  .303: 
Laugh  1  in  v.  Lorenz,  48  Pa.  275,  86  Am.  Dec. 
592;  Morrow  v.  Morrow,  2  Tenn.  Ch.  549; 
Kirkman  v.  Booth,  11  Beav.  273,  18  L.  J. 
Ch.  N.  S.  25,  13  Jur.  525,  12  Eng.  Rul. 
Cas.  29;  Collinson  v.  Lister,  20  Beav.  356. 

In  order  to  authorize  an  executor  to 
carry  on  a  trade  or  business  on  behalf  of 
an  estate,  power  must  be  conferred  upon 
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Q.  Would  Mr.  George  advise  with  you  and 
Mr.  Hemphill  when  he  came  down? 

A.  He  always  advised  me  to  run  it  as 
heavy  as  I  could. 

Q.  Did  Mrs.  Swaine  ever  say  she  was  be- 
ing advised  and  governed  by  her  brother, 
Mr.  George? 

A.  I  don't  know  as  she  said  those  words. 
She  always  seemed  to  me  to  be  depending 
upon  him  to  come  over.  I  think  we  both 
looked  for  him  to  come  over  before  we 
started. 

Q.  When  Mr.  George  came,  do  you  know 
about  his  coming  to  Ann  Arbor  to  look  after 
the  account. with  the  A.  A.  Brewing  Com- 
pany? 

A.  Yes;  I  came  with  him. 

AS  to  the  effect  of  competition  and  Mrs. 


Swaine's  knowledge  of  the  business,  this 
witness  further  testified:  'The  trust  had 
a  bad  effect  on  the  business  and  on  some  of 
our  customers.  I  think  we  received  one  or 
two  letters  asking  us  to  join  the  trust. 
Kolb  Brothers,  of  West  Bay  City,  was  one 
of  our  best  customers.  We  never  lost  a 
customer  •  by  the  trusts.  We  had  to  sell 
cheaper.  Kolb  Brothers  informed  us  they 
could  buy  their  malt  from  Milwaukee  at 
4  or  5  cents  less  a  bushel  than  they  could 
buy  it  of  us.  The  last  few  years  we  had 
to  meet  that  price  in  order  to  sell,  and  I 
presume  that  had  something  to  do  with  the 
loss  the  last  year  or  two.  In  the  fall  we 
go  and  buy  barley,  and  then  if  you  had  a 
competitor  that  would  sell  it  cheaper  than 
you  could  afford  to  sell  it,  you  couldn't 
help  but  make  a  loss  out  of  it.    We  certain- 


him  bv  will  in  distinct  and  positive  terms. 
Eufaula  Nat.  Bank  v.  Manassas,  124  Ala. 
379,  27  So.  258;  Willis  v.  Sharp,  113  N.  Y. 
588.  4  L.R.A.  493,  21  N.  E.  705  affirming 
43  Hun,  434. 

It  was  said  in  Campbell  v.  Faxon,  73  Kan. 
676,  5  L.RA.(N.SO  1002,  85  Pac.  760,  that 
an  exec.utor  who  was  empowered  by  will  to 
continue  a  trade  or  business  belonging  to 
a  testator  might  do  so  for  a  time  under  the 
direction  of  the  court  of  probate. 

As  to  the  power  of  an  executor  to  con- 
tinue a  trade  for  the  purpose  of  closing  it 
up,  see  supra,  II.  b. 

In  the  following  cases,  the  language  indi- 
cated has  been  held  to  be  insufficient  to 
permit  an  executor  to  carry  on  a  trade  or 
Imsiness  on  behalf  of  an  estate. 

— a  devise  of  an  estate,  including  a  bus!- 
aesa,  to  an  executor  in  trust,  in-  order  to 
pay  "the  interest,  dividends,  and  annual 
income"  to  the  testator's  sons.  Kirkman  v. 
Booth,  11  Beav.  273,  18  L.  J.  Ch.  N.  S. 
25,  13  Jur.  525,  12  Eng.  Bui.  Cas.  29. 

— ^power  to  sell,  if  deemed  necessary  or 
expedient,  any  or  all  of  the  testator's 
estate,  and  to  invest  the  proceeds  at  the 
discretion  of  the  executor.  Eufaula  Nat. 
Bank  v.  Manassas,  124  Ala.  379,  27  So. 
258. 

— ^power  to  terminate  any  business  con- 
nection of  the  testator's,  existing  at  his 
death,  or  which  should  continue  by  virtue 
of  any  arrangement  made  during;  his  life- 
time. Re  Hutchinson,  27  N.  Y.  Week.  Dig. 
218,  10  N.  Y,  S.  R.  10. 

So,  power  to  invest  and  keep  a  trust 
fund  invested,  in  the  discretion  of  a  testa- 
mentary trustee,  is  not  sufficient  to  permit 
him  to  open  and  operate  a  coal  mine  on 
behalf  of  the  estate,  and  such  conduct  con- 
stitutes a  breach  of  trust.  Butler  v.  But- 
ler, 164  111.  171,  45  N.  E.  426,  affirming 
61  111.  App.  51. 

And  a  testamentary  command  to  t^e 
effect  that  a  certain  portion  of  a  testator's 
estate  which  was  invested  in  a  partnership 
business  should  remain  therein  after  his 
death  is  not  sufficient  to  justify  an  executor 
becoming  interested  in  the  business  And 
40  L.R.A.(N.S.) 


carrying  it  on.  Travis  v.  Milne,  9  Hare, 
141,  20  L.  J.  Ch.  N.  S.  666. 

So,  testamentary  directions  to  manage 
the  testator's  estate,  and  to  convey  it  at 
discretion,  are  not  sufficient  to  permit  an 
executor  to  join  in  carrying*  on  a  particu- 
lar business  of  which  the  deceased  was  a 
member.  Citizens'  Mut.  Ins.  Co.  v.  Ligon, 
59  Miss.  305. 

And  testamentary  power  to  manage  and 
dispose  of  a  testator's  property  until  a 
child  became  of  age,  as  the  executor  deemed 
best,  will  not  permit  the  executor  to  con- 
tinue a  partnership  trade  or  business.  Ma- 
lone  V.  Kelley,  54  Ala.  532. 

But  a  testamentary  direction  to  carry 
on  a  legitimate  trade  or  business  for  the 
benefit  of  a  son  of  the  testator  is  sufficient 
to  permit  the  executor  to  embark  a  portion 
of  an  estate  in  trade.  Willis  v.  Sharp,  113 
N.  Y.  586,  4  L.RA.  493,  21  N.  E.  706,  af- 
firming 43  Hun,  434. 

d.  Under  express  power  in  articles  of 

partnership, 

A  personal  representative  may  continue 
a  partnership  trade  or  business  of  which  a 
testator  was  a  member  where  the  articles 
of  partnership  expressly  provided  that  he 
might  do  so  upon  the  death  of  a  partner. 
Blodffett  V.  American  Nat.  Bank,  49  Conn. 
9;  Merritt  v.  Merritt,  62  Mo.  150;  Laughlin 
V.  Lorenz,  48  Pa.  275,  86  Am.  Dec.  592; 
Re  Dillenkofer,  34  Pittsb.  L.  J.  N.  S.  303. 

And  it  was  held  in  Blodgett  v.  American 
Nat.  Bank,  supra,  that  an  executor  who  was 
the  testator's  surviving  partner  might  carry 
on  the  business  under  a  provision  in  the 
articles  to  the  effect  that  the  partnership 
should  not  be  dissolved  by  the  death  of  the 
testator,  but  that  his  executor  should  act  in 
his  stead,  and  perform  his  stipulations  con- 
tained therein. 

But  an  executor  who  was  also  the  testa- 
tor's surviving  partner  is  not  empowered  to 
continue  the  latter's  interest  in  the  partner- 
ship business  by  a  provision  of  the  articles 
of  partnership  to  the  effect  that,  on  t'^p 
death  of  either  partner,  the  survivor  should 
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I7  had  to  sell  at  the  price  made  by  the 
Milwaukee  concern,  or  could  not  sell.  We 
had  to  compete  with  Milwaukee  the  last 
few  years.  We  had  to  meet  this  competi- 
tion. Malt  sold  for  50  cents  a  bushel,  and 
some  we  would  get  at  54  and  55.  We  never 
lost  a  bushel  of  malt  through  its  being 
damaged  or  having  it  returned  to  us. 
Mrs.  Swaine  kept  a  book  showing  what 
we  paid  for  the  barley  and  all  the  prices. 
She  never  passed  two  or  three  days 
without  coming  to  the  plant.  In  the  fall 
she  inquired  as  to  how  much  barley 
wiu  bought,  and  took  my  book  and 
checked  it  off  as  it  was  drawn  in,  and 
knew  how  much  was  bought.  She  kept 
an  account  of  the  malt  that  was  sold.  She 
would  get  that  out  of  the  book  by  the  scales. 


This  book  showed  how  much  was  being 
sold  and  to  whom,  and  the  price  obtained, 
and  she  knew  this  during  the  time  the 
business  was  conducted.  The  home  was 
heated  from  the  malt  house.  One  of  the 
men  from  the  malt  house  would  hitch  up 
the  carriage  for  Mrs.  Swaine.  The  men  in 
the  malt  house  fixed  up  the  yard.  The 
residence  was  not  more  than  100  feet  from 
the  malt  house,  and  complainants  must 
have  known  the  number  of  men  employed 
at  the  malt  house.  Always  four  employed." 
Defendant  is  charged  with  fraud  in  pro- 
curing the  consent  of  complainants  to  the 
allowance  of  his  final  account.  We  think 
the  method  he  pursued  while  thus  dealing 
with  three  women,  who  were  not  advised 
by  counsel,  is  not  to  be  commended,  but,  as 


settle  the  business  as  soon  as  convenient, 
either  by  selling  or  continuing  it,  as  might 
be  mutually  agreed  between  the  survivor 
and  the  personal  representative  of  the  de- 
ceased. Leavitt's  Case,  28  Abb.  N.  C. 
467,  20  N.  Y.  Supp.  58. 

And  where  it  was  provided  by  articles  of 
partnership  that  if  A.,  a  skilled  brewer, 
should  live  for  nine  years  after  the  for- 
mation of  the  business,  it  should  continue 
for  twenty-one  years  thereafter,  and  that 
upon  the  death  of  the  other  partner  his 
executor  might  carry  it  on,  upon  A's  death 
after  the  beginning  of  the  twenty-one-year 
term,  his  executor,  who  was  not  skilled  as 
a  brewer,  was  not  entitled  to  join  in  carry- 
ing on  the  business.  Pearce  v.  Chamber- 
Iain,  2  Yes.  Sr.  33. 

6.  Under  parol  potoer. 

A  parol  direction  made  before  his  death 
by  a  person  to  his  executor,  or  the  one 
who  becomes  his  administrator,  to  continue 
a  business  after  his  decease  for  the  benefit 
of  his  family  or  estate,  will  not  justify 
such  personal  representative  in  doing  so. 
Malone  v.  Kelley,  54  Ala.  532;  Ravnes  v. 
Raynes,  54  N.  H.  201;  Re  McCoDum,  80 
App.  Div.  362,  80  N.  Y.  Supp.  765;  Re 
Corbin,  101  App.  Div.  25,  91  N.  Y.  Supp. 
797:  Re  Tisdale,  110  App.  Div.  857,  97 
N.  V.  Rupp.  494. 

The  continuance  of  the  funds  of  an  estate 
in  a  partnership  of  which  a  deceased  person 
was   a   member   cannot   be   justified    by   a 

Sarol  direction  given  by  the  latter  before 
is    death,    to   the    person    named    as    his 
executor.     Malone  v.  Kelley,  supra. 

« 

/.  BiglU  of  administrator  o.  t.  a,  or  A, 
h,  n.  to  carry  on  business  under  tes- 
tamentary power. 

Testamentary  power  conferred  upon  an 
executor  to  carrv  on  a  trade  or  business 
belonging  to  a  testator  has  been  held  to  be 
a  personal  power  that  cannot  be  exercised 
bv  an  administrator  c.  t,  a.  or  d,  h.  n. 
Hinson  v.  Williamson,  74  Ala.  180;  Schlick- 
man  v.  Citizens*  Nat.  Bank,  139  Kv.  268, 
29  L.R.A.(N.S.)  264.  129  S.  W.  823;  Creech 
40  L.R.A.(N.S.) 


V.  Grainger,  106  N.  C.  213,  10  S.  E.  1032; 
Best's  Estate,  22  Lane.  L.  Rev.  6;  Lambert 
V.  Rendle,  3  New  Rep.  247. 

Thus,  testamentary  power  conferred  on 
an  executor  to  carry  on  a  testator's  busi- 
ness for  a  certain  number  of  years,  at  the 
end  of  which  the  executor  had  an  option 
of  purchasing  it,  is  a  personal  power,  and 
such  business  cannot  be  carried  on  there- 
under by  an  administrator  d.  h.  n.  Best's 
Estate,  22  Lane  L.  Rev.  6. 

Nor  can  an  administrator  0.  i.  a.  carry 
on  a  trade  or  business  under  power  con- 
ferred upon  an  executor,  notwithstanding 
it  was  provided  by  statute  that  such  an 
administrator  should  be  clothed  with  the 
same  powers  and  duties  as  the  executor. 
Creech  ▼.  Grainger,  106  N.  C.  213,  10  S.  E. 
1032. 

And  it  was  held  in  Schlickman  ▼.  Citi- 
zens' Nat.  Bank,  139  Ky.  268,  29  L.R.A. 
(N.S.)  264,  129  S.  W.  823,  that  an  adminis- 
trator de  ixmis  non  cannot  carry  on  a  de- 
cedent's business  by  virtue  of  a  purely 
personal  power  conferred  upon  the  executor 
to  manage  the  testator's  business  and  do 
all  things  concerning  his  estate  which  he 
might  do  if  living,  without  giving  bond, 
leaving  it  to  his  discretion  whether  the 
business  should  be  continued  and  how  his 
estate  should  be  managed,  and  vesting  him 
with  power  to  sell  and  convey  any  or  all  « 
of  the  estate  if,  in  his  judgment,  desirable 
to  do  so. 

But,  on  the  other  hand,  it  has  been  held 
in  some  cases  that  such  a  testamentary 
power  might  be  exercised  by  an  adminis- 
trator c.  t,  a.  or  d.  b.  n. 

Thus,  it  was  said  in  Palmer  ▼.  .Moore. 
82  Ga.  177,  14  Am.  St.  Rep.  147,  8  S.  E. 
180,  that  such  a  power  was  not  a  personal 
trust,  but  one  .that  could  be  performed  by 
an  administrator  0.  i.  a.  under  a  statute  con- 
ferring upon  the  latter  all  of  the  powers  be- 
longing to  an  executor,  except  those  mani- 
festly arising  from  a  personal  trust  and 
confidence. 

And  it  was  held  in  King  v.  Talbert,  36 
Miss.  367,  and  Brannon  v.  Ober  ft  Sons  Go. 
106  Ga.  168,  32  S.  E.  16,  that  an  ad- 
ministrator c.  i,  a.  might  carry  on  a  farm- 
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the  account  itself  has  in  this  proceeding 
been  subjected  to  scrutiny  and  found  to  be 
oorrect^  we  are  unable  to  see  how  complain- 
ants were  injured  by  its  allowance  and  the 
discharge  of  the  bond^  unless  it  should  be 
held  that  defendant  is  liable  for  the  losses 
sustained  by  reason  of  continuing  the  busi- 


Ko  reason  is  apparent  or  indicated  by 
eomplainants  why  defendants  should  have 
wished  to  continue  the  business  at  a  loss. 
By  a  forced  liquidation  of  the  entire  estate 
at  the  time  of  Swaine's  death  it  is  probable 
that  the  debt  due  to  the  bank  of  which  he 
was  cashier  would  haye  been  paid.  His 
compensation  as  administrator  was  small 
and  the  labor  connected  with  the  office  con- 
siderable.    It    is   said   the    banlc  profited 


largely  through  the  discount  of  the  paper 
of  the  estate  during  the  period.  It  does 
not  appear  that  the  bank  charged  more  than 
the  usual  rate  of  discount.  Moreover,  the 
bank*  accepted  some  $3,000  worth  of  bonds 
of  the  Ann  Arbor  Brewing  Company,  in 
.lieu  of  notes  for  that  amount  upon  which 
the  estate  was  indorser,  reducing  the  con- 
tingent liability  of  the  estate  to  that  ex- 
tent. These  bonds,  if  not  entirely  worth- 
less, are  of  little  value. 

We  are  of  opinion  that  it  was  the  con- 
viction of  all  the  complainants,  as  well  as 
of  Mr.  George,  the  widow's  brother,  in 
whose  judgment  the  family  had  confidence, 
that  it  was  best  to  continue  the  business 
in  the  hope  that  it  might  be  disposed  of 
as  a  going  concern.    Changes  and  improve- 


in^  business  under  testamentary  power  con- 
ferred upon  an  executor. 

So,  in  Hagan  v.  Barksdale,  44  Miss.  186, 
an  administrator  d.  b,  n.  was  permitted  to 
exercise  a  testamentary  power  conferred 
upon  an  executor  to  keep  all  of  a  testator's 
property  together  until  the  latter's  young- 
est child  became  of  age,  and  to  carry  on  a 
farming  business  belonging  to  the  estate, 
and  to  apply  the  proceeds  in  the  purchase 
of  slaves  and  other  property  necessary  for 
the  business. 

As  to  the  personal  liability  of  an  ad- 
ministrator de  honia  non  for  debts  con- 
tracted while  carrying  on  a  business  under 
a  power  conferred  on  an  executor,  see  infra, 

ni.  b. 


merely  a  temporary  stoppage  of  the  busi- 
ness until  the  executrix  could  arrive  from 
abroad  and  therefore  not  to  interfere  with 
her  power  under'  the  statute  to  carry*  on  the 
business. 

But  such  statute  does  authorize  a  per- 
sonal representative  £o  carry  on  a  partner- 
ship business  in  which  a  deceased  person 
was  interested.  Altgelt  v.  Sullivan,  —  Tex. 
Civ.  App.  — ,  79  S.  W.  333;  Altgelt  v. 
Alamo  Nat.  Bank,  98  Tex.  252,  83  S.  W. 
6,  reversing  —  Tex.  Civ.  App.  — ,  79  8.  W. 
682. 

By  statute  it  is  provided  in  Alabama  and 
Georgia,  the  personal  representative  of  oiie 
who  dies  after  January  1st  may  continue 
his  servants  and  slaves  on  a  plantation 
until  December  31  next,  for  the  purpose  of 
completing  the  crops.  See  Loeb  v.  Richard- 
son, 74  Ala.  311;  Pinckard  ▼.  Pinckard,  24 
Ala.  250;  Tayloe  v.  Bush,  76  Ala.  432;  Eu- 
bank V.  Clark,  78  Ala.  73;  Naftel  v.  Osborn, 
96  Ala.  623,  12  So.  182;  Harding  v.  Evans, 
3  Port  (Ala.)  221,  29  Am.  Dec.  265; 
Stephens  v.  James,  77  Ga.  139,  3  S.  E.160; 
King  V.  Johnson,  96  Ga.  497,  23  S.  E.  500. 
By  the  terms  of  some  statutes,  the  per- 
sonal representative  of  a  deceased  person, 
in  order  to  carry  on  a  business  belonging  to 
his  estate,  must  first  obtain  an  order  from 
the  court  having  jurisdiction  of  the  ad- 
ministration. See  Steele  v.  Knox,  10  Ala. 
608;  Craig  v.  McGehee,  16  Ala.  41;  Gerald 
V.  Bunkley,  17  Ala.  170;  Pickens  v.  Pickens, 
35  Ala.  442;  Hinson  v.  Williamson,  74  Ala. 
194;  Fleming  v.  Kelly,  18  Colo.  App.  23, 
69  Pac.  272;  Poullain  v.  Brown,  82  Ga.  412, 
9  S.  E.  1131;  Farley  v.  Hord,  46  Miss.  102; 
Emanuel  v.  Norcum,  7  How.  (Miss.)  160; 
Re  Osborn,  36  Or.  8,  68  Pac.  521. 

By  statute  the  court  of  probate  in  Mis- 
sissippi may  authorize  a  personal  represen- 
tative to  cultivate  the  lands  of  a  decedent 
from  year  to  year  until  the  settlement  of 
the  estate.  Farley  v.  Hord,  46  Miss.  102; 
Emanuel  v.  Norcum,  7  How.  (Miss.)  160. 

So,  it  was  held  in  Remington  v.  Field,  16 
R.  I.  609,  17  Atl.  651,  under  a  statute  per- 

mitting  a  guardian  to  improve  his  ward's 

'^lercantile  affair  shall  be  immediately  estate  and  to  apply  the  profits  and  income 
brought  to  a  stop"  was  construed  to  mean '  to  the  latter's  support,  that  the  guardian 
40  L.R.A.(N.S.)  14 


g.  Statutory  potver  to  carry  onlnudnesa. 

There  are  statutes  in  a  number  of  states 
permitting  the  personal  representative  of  a 
deceased  person  to  continue  the  mercantile 
or  farming  business  belonging  to  his  estate. 

Thus,  it  is  provided  by  statute  in  Texas 
that  the  personal  representative  may,  if 
for  the  best  interests  of  the  estate,  carry 
on  the  plantation,  manufactory,  or  business 
of  a  decedent  when  not  specifically  disposed 
of  by  will,  or  required  immediately  to  pay 
debts,  in  the  same  manner  as  the  deceased 
had  done.  See  Reinstein  v.  Smith,  65  Tex. 
247;  Dwyer  v.  Kalteyer,  68  Tex.  554,  5 
S.  W.  78;  Altgelt  v.  Sullivan,  —  Tex.  Civ. 
App.  — ,  79  S.  W.  333;  Altgelt  v.  Alamo 
Nat.  Bank,  98  Tex.  262,  83  S.  W.  6,  re- 
versing —  Tex.  Civ.  App.  — ,  79  S.  W. 
682;  Altgelt  v.  Oliver  Bros.  —  Tex.  Civ. 
App.  — ,  86  S.  W.  28. 

And  the  statute  has  been  held  to  em- 
brace a  mercantile  business.  Dwyer  v. 
Kalteyer,  68  Tex.  564,  5  S.  W.  78. 

It  was  assumed  in  Dwyer  v.  Kalteyer,  68 
Tex.  554,  5  S.  W.  76,  that  such  statutei 
would  not  prevail  over  an  iexpress  direction 
in  the  will  to  discontinue  the  business  per- 
manently; but  in  view  of  the  circumstances, 
the  direction  in  the  will  that  the  testator's 
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menta  in  the  method  of  manufacturing  malt 
and  large  combinations  of  malting  interests 
nmde  it  impossible  to  realize  this  hope.  It 
would  be  unjust  and  inequitable  to  now 
compel  this  defendant  to  bear  the  lose  oc- 
casioned by  this  course  of  action. 

The  duty  of  administrators  generally  ta 
liquidate  estates  without  undue  delay  is  not 
questioned,  nor  can  it  be  doubted  that  they 
cannot  leave  estates  at  the  risk  of  business 
disaster  by  continuing  without  authority 
to  operate  business  ventures  in  which  the 
estates  are  invested  when  they  come  into 
their  hands.  The  authorities  cited  by  com- 
plainants clearly  establish  this  doctrine, 
and  executors  or  administrators  who  vio- 
late the  rule,  even  if  acting  in  the  utmost 
good  faith,  are  held  strictly  liable  for  all 


losses  incurred,  and  are  not  even  permitted 
to  offset  the  profits  against  the  losses. 
Ward  V.  Tinkham,  65  Mich.  695,  32  N.  W. 
901;  Warren  v.  Union  Bank,  157  N.  Y. 
269,  43  L.R.A.  256,  68  Am.  St.  Rep.  777, 
51  N.  E.  1036;  Mattocks  v.  Moulton,  84  Me. 
545,  24  Atl.  1004;  Lucht  v.  Behrens,  28 
Ohio  St.  238,  22  Am.  Rep.  378;  Guthrie 
V.  Wheeler,  51  Conn.  207. 

There  seems  to  be  no  doubt,  however, 
that,  when  all  those  interested  in  an  estate 
agree  that  a  certain  course  should  be  fol- 
lowed, the  executor  or  administrator  will 
be  relieved  from  personal  liability  if  dis- 
aster follows.  Schouler  on  Executors,  p. 
422,  lays  down  the  rule  as  follows:  "We 
may  presume  that  the  personal  represen- 
tative  can   never    be   strictly    justified    in 


might  carry  on  a  farming  business  for  the 
benefit  of  the  ward. 

Under  the  Oregon  statute  providing  that 
the  court  may  order  an  administrator  to  sell 
all  the  personal  property  or  any  article 
thereof  at  private  sale,  it  may,  at  its  dis- 
cretion, order  a  stock  of  merchandise  be- 
longing to  a  decedent  to  be  sold  in  the 
usual  course  of  trade.  Re  Osburn,  36  Or. 
8,  58  Pac.  521. 

But  the  court  under  such  statute  has  no 
authority  to  permit  the  administrator  to 
purchase  goods  to  replenish  such  stock. 
Ibid. 

And  in  Tell  City  Furniture  Co.  v.  Stiles, 
60  Miss.  849,  it  was  held,  under  a  similar 
statute,  that  the  court  cannot  permit  the 
sale  of  a  stock  of  merchandise  in  the  usual 
course  of  trade  by  an  administrator,  since 
the  statute  authorized  only  a  sale  in  bulk. 

Statutory  power  permitting  an  adminis- 
trator to  deal  with  growing  crops  and  culti- 
vate the  land  of  an  intestate  will  not  justify 
an  order  by  a  court  of  chancery,  permitting 
an  administrator  to  operate  a  sawmill  be- 
longing to  an  estate.  Alexander  v.  Her- 
ring, —  Miss.  — ,  65  So.  360. 

And  a  court  of  probate  does  not  acquire 
power  to  permit  a  guardian  to  carry  on  a 
trade  or  business  on  behalf  of  his  ward 
from  a  statute  providing  that  guardians 
may  manage  their  wards'  estates  under 
the  direction  of  such  court,  and  lease  their 
lands  and  loan  their  money,  and  do  all 
other  acts  which  the  court  may  deem  for 
the  benefit  of  their  wards.  Harter  v.  Miller, 
67  Kan.  468,  73  Pac.  74. 


h.  Power  of  court  to  permit  carrying 

<m  JnuHnesa, 

1,  Courts  of  chancery. 

Some  cases  hold  that  a  court  of  chancery 
may  empower  the  carrying  on  of  a  business 
by  the  personal  representative  of  a  decedent. 
See  Foxworth  v.  White,  72  Ala.  224;  Mer- 
ritt  V.  Merritt,  62  Mo.  150;  Carroll  v. 
Davidson,  23  La.  Ann.  428;  Morrow  v. 
Morrow,  2  Tenn.  Ch.  549;  Arnold  v.  Smith 
40  L.R,A.(N.S.) 


[1896]  1  Ch.  171,  65  L.  J.  Ch.  N.  S.  269, 
74  L.  T.  N.  S.  14,  44  Week.  Rep.  280; 
Tinkler  v.  Hindmarsh,  2  Beav.  348;  Barker 
V.  Parker,  1  T.  R.  295,  1  Revised  Rep.  201, 
Perry  v.  Perry,  Ir.  Rep.  3  Eq.  452. 

It  was  said  in  Steele  v.  Knox,  10  Ala. 
608,  that  tlie  personal  representative  of  a 
decedent  did  not  represent  the  latter  in 
respect  to  a  trade  or  business  belonging  to 
him,  except  in  so  far  as  necessary  te  wind 
it  up,  unless  empowered  to  do  so  by  will  or 
an  order  of  a  court  of  chancery. 

And  it  was  held  in  Arnold  v.  Smith 
[1896]  1  Ch.  171,  65  L.  J.  Ch.  N.  S.  269, 
74  L.  T.  N.  S.  14,  44  Week.  Rep.  280, 
that  the  court  would  permit  an  executor  to 
continue  a  business  for  two  years,  where 
a  will  permitted  him  to  dispose  of  it  with 
all  convenient  speed. 

But  the  power  of  a  court  of  chancery 
to  empower  a  personal  representative  of  a 
decedent  to  carry  on  a  business  belonging 
to  his  estate  was  denied  it.  Alexander  v. 
Herring,  —  Miss.  — ,  55  So.  360. 

And  it  was  held  in  Field  v.  Colton,  7  IlL 
App.  379,  that  a  court  of  equity  could  not, 
without  the  consent  of  the  cestui  que  trust, 
confer  power  upon  an  executor  to  invest 
the  funds  of  the  estate  in  goods  necessary 
to  continue  a  commercial  business  of  a  de- 
cedent. 

So,  a  court  of  chancery  will  not  permit 
an  administrator  to  carry  on  a  business  be- 
longing to  an  estate  where  infants  are  in- 
terested therein.  Land  v.  Land,  43  N.  J. 
Ch.  N.  S.  311;  but  see  contra.  Perry  v. 
Perry,  —  Ir.  Rep.  3  Eq.  642. 

2,  Courts  having  jurisdiction  of  adntin- 

istration. 

In  Fleming  v.  Kelly,  18  Colo.  App.  23, 
69  Pac.  272,  it  is  held  that  among  the  in- 
cidental powers  of  county  courts  by  virtue 
•of  their  express  power  to  regulate  and  con- 
trol the  settlement  of  estates  is  the  power, 
in  a  proper  case,  to  order  the  continuance 
of  the  business  by  the  administrator  tem- 
porarily, at  least,  so  as  to  dispose  of  stock 
on  hand  to  the  best  advantage;  and  in  such 
cases  the  purchase  of  some  goods  may  be 
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deviating  from  the  line  of  bailment  or  fidu- 
ciary duty.  But  in  case  of  doubt  as  to  his 
proper  course,  be  may  protect  himself  by 
prudently  pursuing  in  advance  one  of  two 
courses:  (1)  He  may  procure  the  advice 
and  assent  of  all  the  parties  in  interest; 
or  (2)  he  may  take  the  direction  of  the 
court.  ...  He  may  prosecute  or  de- 
fend suits.  Compromise  claims  upon  the 
estate,  or  deal  with  the  estate  in  a  pe- 
culiar way,  not  usual  or  strictly  legal,  as 
by  continuing  the  property  in  business; 
and  those  parties  in  interest  by  whose  re- 
quest or  assent  it  has  been  done  will  not 
be  permitted  to  impute  it  as  maladminis- 
tration/'— citing  Poole  v.  Munday,  103 
Mass.  174;  Perry  v.  Wooton,  6  Humph. 
524;  and  Watkins  v.  Stewart,  78  Va.  111. 


1  Perry  on  Trusts,  6th  ed.  §  454,  contains 
the  following:  "So  trustees  are  not  bound 
to  continue  the  capital  in  such  trade,  and 
they  ought  not  to  do  so  against  their  judg- 
ment. But  if  all  the  oestuia  que  trust  are 
8ui  juris,  and  capable  of  acting  for  them- 
selves, and  they  desire  an  executor,  ad- 
ministrator, or  trustee  to  continue  the 
business  of  the  testator  a  few  months,  in 
order  to  preserve  it  for  his  son,  and  the 
executor  acts  in  accordance  with  their  re- 
quest, and  uses  his  best  skill  and  judgment 
in  the  conduct  of  the  trade,  he  will  be  al- 
lowed for  the  loss  in  his  accounts."  In 
French  v.  Davis,  38  Miss.  167,  it  is  said: 
"It  is  certainly  true  that  it  is  competent 
for  adult  heirs  at  law  to  consent  or  agree 
that  the  property  of  the  intestate  should 


necessary  for  the  purpose  of  aiding  in  the 
sale  of  the  goods  on  hand. 

And  such  power  is  apparently  assumed  in 
Gordon-Tiger  Min.  &  Reduction  Co.  v. 
Loomer,  50  Colo.  409,  115  Pac  717. 

So  it  was  held  in  State  use  of  Lancaster 
v.  Jones,  89  Mo.  470,  1  S.  W.  355  (one  jus- 
tice dissenting),  overruling  Michael  v. 
Locke,  SO  Mo.  548,  8.  c.  10  Mo.  App.  582; 
and  Western  Cement  Co.  v.  Jones,  8  Mo. 
App.  373,  that  under  power  to  make  orders 
for  the  "management  of"  the  estate  of  an 
insane  person,  the  probate  court  was  vested 
with  large  discretion,  and  could  empower 
a  guardian  to  carry  on  a  commercial  busi- 
ness belonging  to  his  ward. 

By  express  statute  in  Alabama,  the  or- 
phans' court  may  empower  a  personal  repre- 
sentative to  keep  together  the  assets  of  a 
decedent,  and  manage  the  same  for  a  term 
not  exceeding  ten  years.  See  Steele  v.  Knox, 
10  Ala.  608;  Craig  v.  McGehee,  16  Ala.  41; 
Gerald  v.  Bunkley,  17  Ala.  170;  Pickens  v. 
Pickens,  36  Ala.  442;  Foxworth  v.  White, 
72  Ala.  224;  Hinson  v.  Williamson,  74  Ala. 
194. 

And  the  power  of  courts  having  jurisdic- 
tion of  decedents'  estates,  to  carry  on  a 
business  belonging  to  the  estate,  is  appar- 
ently assumed  in  Roberts  v.  Weimer,  227 
111.  '138,  81  N.  E.  40;  Miller  ▼.  Didisheim, 
95  111.  App.  321;  Starling  v.  Wyatt,  — 
Miss.  — ,  27  So.  526;  and  Re  Hodges  [1899] 
1  I.  R.  480;  but  whether  this  is  by  virtue 
of  their  inherent  or  implied  power,  or  is 
the  result  of  an  express  statute,  does  not 
appear  from  a  report  of  the  cases. 

On  the  other  hand,  it  has  been  held  that 
courts  of  probate  are  without  jurisdiction 
to  empower  a  personal  representative  to 
carry  on  a  business  on  behalf  of  an  estate. 
Altheimer  v.  Hunter,  55  Ark.  169,  19  S. 
W.  496;  Tompkins  v.  Weeks,  26  Cal.  50. 

So,  it  was  held  in  Harter  v.  Miller,  67 
Kan.  468,  73  Pac.  74,  that  a  court  of  pro- 
bate did  not  acquire  power  to  permit  a 
guardian  to  carry  on  a  trade  or  business 
on  behalf  of  his  ward  from  a  statute  provid- 
ing that  guardians  might  manage  the  es- 
tates of  their-  wards  under  the  direction  of 
such  court,  lease  their  lands,  loan  their 
40  L.R^(K.S.) 


I  money,  and  do  all  other  acts  which  the 
court  might  deem  for  the  benefit  of  their 
wards. 

And  in  Jones's  Estate,  23  Pa.  Co.  Ct. 
513,  it  was  held  that  the  orphans'  court 
was  without  authority  to  permit  an  ad- 
ministrator to  operate  mines  belonging  to 
an  estate,  except  with  the  consent  of  the  in- 
testate's creditors. 

As  to  the  power  of  a  court  of  probate, 
under  statutory  authority,  to  permit  a  per- 
sonal representative  to  carry  on  a  farming 
business  belonging  to  an  estate,  see  supra, 
II.  g. 

And  Powell  v.  North,  3  Ind.  392,  56  Am, 
Dec.  513,  is  authority  for  the  rule  that  a 
court  of  probate,  possessing  equitable  pow- 
ers, may  empower  a  guardian  to  carry  on 
a  business  of  his  ward. 

In  order  to  protect  a  personal  represen- 
tative from  individual  liability  while  car- 
rying on  a  trade  or  business  under  statu- 
tory authority,  it  is  necessary,  under  some 
enactments,  that  he  receive  authority  from 
the  court  to  do  so.  See  Steele  v.  Knox,  10 
Ala.  608;  Craig  v.  McGehee,  16  Ala.  41; 
Gerald  v.  Bunkley,  17  Ala.  170;  Pickens 
V.  Pickens,  35  Ala.  442;  Hinson  v.  William- 
son, 74  Ala.  194 ;  Fleming  v.  Kelly,  18  Colo. 
App.  23,  69  Pac.  272:  Poullain  v.  Brown, 
82  Ga.  412,  9  S.  E.  1131;  Farley  v.  Hord, 
45  Miss.  102;  Emanuel  v.  Norcrum,  7  How. 
(Miss.)  150;  Re  Osburn,  36  Or.  8,  58  Pac. 
521. 

///.  Individual  liahility  of  perstmal 
representative  or  testamentary  trus- 
tee for  carrying  on  business  on  be- 
half  of  estate. 

^  a.  When  done  under  testamentary 

power, 

i.  In  general. 

And  a  testamentary  trustee  who  contin- 
ues a  business  according  to  the  command  of 
a  will  is  not  liable  for  losses  sustained, 
where  the  business  was  honestly  managed. 
Bennett  v.  Rhodes,  58  Md.  78. 

Afi  executor  who  C9.rries  on  a  farming 
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be  kept  together  for  the  support  of  their 
mother,  or  for  any  lawful  purpose,  and 
Bueh  consent  will  justify  the  administrator, 
in  the  absence  of  creditors,  or  so  far  as 
the  distributees  are  concerned,  in  conform- 
ing his  action  to  their  wishes  on  this  sub- 
ject." The  case  of  Mathews  y.  Sheehan, 
76  Conn.  654,  100  Am.  St.  Rep.  1017,  67 
Atl.  694,  cited  by  complainants,  reiterates 
the  familiar  rule  as  to  the  duty  of  admin- 
istrators generally,  but  adds:  "Where  an 
administrator  or  an  executor,  acting  in 
good  faith  and  with  ordinary  care  and 
prudence  for  the  good  of  the  beneficiaries 
of  the  estate,  deviates,  with  their  consent 


and  approbation,  from  the  strict  line  of 
his  duty,  and  loss  results  therefrom, — a«, 
for  instance,  by  continuing  the  property  in 
business  without  authority, — the  consent- 
ing beneficiaries  cannot  charge  the  represen- 
tative of  the  estate  with  such  loss."  See 
also  Pearson  v.  Gillenwaters,  99  Tenn.  446, 
63  Am.  St  Rep.  844,  42  S.  W.  9,  199,  and 
18  Cyo.  p.  243,  note  76.  In  Brown  v. 
Forsche,  43  Mich.  492,  6  N.  W.  1011,  Mr. 
Justice  Cooley  said:  "Formal  proceedings 
for  the  settlement  of  an  estate  are  never 
necessary  if  all  parties  concerned  can  agree 
to  dispense  with  them  [citing  cases].  Fam- 
ily arrangonents  for  this  purpose,  it  is  said, 


business  under  a  testamentary  direction  to 
do  so  until  a  child  of  the  testator  becomes 
of  age  will  be  charged  with  the  proceeds  re- 
ceived, less  the  expenses  incurred,  notwith- 
standing the  farm  was  operated  at  a  loss 
during  a  time  of  great  depression.  Allen  v. 
Shanks,  90  Tenn.  359,  16  S.  W.  715. 

As  to  the  allowance  in  general  from  an 
estate,  as  a  cost  of  administration,  of  ex- 
penses incurred  by  an  executor  while  carry- 
ing on  a  trade  or  business  on  behalf  of  an 
estete,  under  testamentary  authority,  see 
infra,  V.  f ,  7. 

An  executor  is  answerable  for  the  profits 
of  a  business  which  he  carries  on  in  oehalf 
of  an  estate,  pursuant  to  a  testamentary  di- 
rection. See  Re  Rumsey,  45  N.  Y.  S.  R.  453, 
18  N.  Y.  Supp.  402;  Merritt  v.  Merritt,  62 
Mo.  150. 

And  the  same  rule  will  be  applied  where 
the  business  is  carried  on  by  virtue  of  the 
provisions  of  articles  of  partnership,  or  the 
order  of  a  court  of  chancery.  Merritt  v. 
Merritt,  supra. 

So,  what  an  executor  should  have  made 
from  a  farming  business  had  it  been  pru- 
dently managed,  which  he  conducted  on  be- 
half of  an  estate  under  a  testamentary  di- 
rection, will  be  charged  against  him,  after 
allowing  him  the  value'  of  his  services. 
Burgess  v.  Green,  7  Bush,  263. 

And  an  executor  who  joins  in  carrying 
on  a  partnership  business  in  which  his  tes- 
tator was  a  member  is  answerable  for  the 
portion  of  the  estate  so  invested,  notwith- 
standing he  was  empowered  by  the  will  to 
permit  a  certain  portion  of  the  estate  to  re- 
main in  such  business,  since  such  power 
did  not  justify  his  conduct.  Travis  v. 
Milne,  9  Hare,  141,  20  L.  J.  Ch.  N.  8.  665. 

As  to  the  liability  in  general  of  a  per- 
sonal representative  for  the  rental  or  value 
of  property  embarked  in  trade,  or  interest, 
or  the  profits  of  the  business,  see  infra,  IIL 
e,  3. 

9,  For  losses  sustained^ 

(a)  In  general. 

Where,  by  the  express  terms  of  a  will, 
an  executor  is  empowered  to  continue  a 
testator's  business,  he  will  'not  be  answer- 
able for  resulting  losses  if  the  business  is 
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prudently  managed.  Merritt  v.  Merritt,  62 
Mo.  150;  WillU  v.  Sharp,  113  N.  Y.  688, 
4  L.R.A.  493,  21  N.  £.  705,  afflurming  43 
Hun,  434;  Re  Froelich,  60  Misc.  103,  100 
N.  Y.  Supp.  436,  affirmed  in  122  App.  Div. 
440,  107  N.  Y.  Supp.  173,  which  was  af- 
firmed in  192  N.  Y.  666,  85  N.  E.  110; 
Boulle  v.  tompkins,  6  Redf.  472;  Cline's 
Appeal,  106  Pa.  617;  Allen  v.  Shanks,  90 
Tenn.  359,  16  S.  W.  715. 

It  was  said  in  Willis  v.  Sharp,  113  N.  Y. 
588,  4  L.R.A.  493,  21  N.  £.  705,  affirming 
43  Hun,  434,  that  the  authorization  of  an 
executor  by  will  to  continue  a  trade  or 
business  belonging  to  a  testator,  or  to  em- 
ploy the  assets  of  his  estate  therein,  if 
strictly  pursued,  is  a  protection  to  the  ex- 
ecutor from  individual  liability  to  those 
Qlaiming  under  the  will. 

This  doctrine  has  been  applied  where, 
without  the  fault  or  negligence  of  an  ex- 
ecutor, but  as  the  result  of  competition,  a 
loss  of  $2,000  was  sustained  while  carrying 
on  a  business  under  a  testamentary  direc- 
tion to  do  so  as  long  as  a  vearly  profit  of 
$5,000  could  be  made,  since  the  executor  was 
entitled  to  a  reasonable  latitude  in  order 
to  determine  whether  the  business  would 
produce  the  profit  specified.  Re  Froelich, 
122  App.  Div.  440,  107  N.  Y.  Supp.  173  (af- 
firming 50  Misc.  103,  100  N.  Y.  Supp.  436), 
and  affirmed  without  opiziion  in  192  N.  Y. 
566,  85  N.  E.  1110. 

And  an  executor  is  not  answerable  for 
the  loss  sustained,  where  he  carried  on  a 
business  under  a  testamentary  direction  to 
do  so  for  two  years  if  it  could  be  done  at 
a  profit,  but  to  be  closed  as  soon  as  prac- 
ticable at  the  expiration  of  that  time,  or 
sooner,  if  conducted  at  a  loss,  where  for 
eighteen  months  a  profit  was  realized,  and 
the  last  six  months  a  small  loss  was  sus- 
tained, but  a  substantial  profit  was  realized 
as  the  net  result  of  his  management,  since 
he  had  the  right  to  continue  the  business 
until  a  loss  became  apparent  and  the  busi- 
ness was  not  to  be  closed  at  the  first  ap- 
pearance of  loss,  but  as  soon  as  practicable 
thereafter.  Re  Moore,  69  Misc.  536,  127 
N.  Y.  Supp.  884. 

So,  a  loss  of  $1,100  will  not  be  charged  to 
an  executor  who  carried  on  a  business  under 
a  testamentary  direction  to  do  so  for  the 
life  of  the  testator's  wi4ow,  where  he  col- 
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are  faTorites  of  the  law,  and>  when  fairly 
made,  are  never  allowed  to  be  disturbed  by 
the  parties,  or  by  any  others  for  them. 
.  .  .  Such  an  arrangement  may  be  made 
after  an  administrator  is  appointed  as  well 
as  before,  and  if  the  administrator  is  after- 
wards  summoned  to  render  his  accounts, 
the  eourt  will  accept  as  satisfactory,  so  far 
as  it  goes,  the  settlement  the  parties  con- 
cerned have  made."  It  is  to  be  noted  that 
no  complaint  is  made  of  the  continuation 
of  the  business  during  the  first  three  years, 
while  it  was  making  a  profit.  During  these 
years  the  youngest  daughter  attained  her 
majority,  and  had  then   a  right,  as  well 


as  her  mother  and  elder  sister,  to  demand 
its  discontinuance.  This  neither  she  nor 
they  did.  The  brother  of  the  widow  went 
over  the  books  of  the  estate  from  time  to 
time  and  advised  with  complainants. 

We  think  it  must  be  held  that  complain- 
ants themselves  authorized  defendant's  acts, 
and  that,  if  the  estate  is  a  loser  thereby 
(which  is  not  at  all  certain),  they  must 
bear  the  loss. 

The  decree  is  affirmed*  with  costs  to  de- 
fendant. 

Ostrander,  Gh.  J.,  and  McAlyay,  Blair, 
and  Stone,  JJ.,  concur. 


lected  money  due  at  the  death  of  the  tes- 
tator and  used  it  in  the  business,  which 
could  not  be  successfully  carried  on  without 
cash,  and  during  the  time  he  continued  the 
business  the  profits,  as  well  as  interest  on 
the  money  collected,  were  paid  the  widow, 
since  it  was  apparently  the  testator's  in- 
tention that  the  outstandine  accounts 
should  be  used  in  carrying  on  the  business. 
Boulle  V.  Tompkins,  5  Kedf.  472. 

And  an  executor  who  was  directed  by  will 
to  continue  a  business  with  a  designated 
person  as  manager  will  not  be  charged  with 
a  loss  arising  from  a  sale  made  in  good 
faith,  on  credit,  without  security,  to  a  per- 
son who  had  been  a  customer  during  the 
lifetime  of  the  testator,  and  whose  credit 
did  not  appear  to  be  impaired  at  the  time 
of  sale,  and  it  was  not  shown  that  the  ex- 
ecutor, who  did  not  actively  control  the 
business,  was  negligent,  or  whether  he  or 
the  manager  extended  the  credit.  Cline's 
Appeal,  106  Pa.  617. 

8o,  bad  debts  of  a  business  will  not  be 
charged  against  an  executor  who  continued 
a  business  under  testamentary  directions  to 
the  effect  that  he  should  pay  all  necessary 
expenses  and  charges  of  the  business.  Re 
Jones,  103  N.  Y.  621,  67  Am.  Rep.  775,  9 
N.  £.  493,  affirming  37  Hun,  430,  and  2 
Dem.  602. 

As  to  the  allowance  of  the  expenses  of  a 
business  from  an  estate  as  costs  of  adminis- 
tration, see  infra,  V.  f,  7. 

So,  a  loss  sustained  in  opening  a  mining 
shaft  will  not  be  charged  an  executor  who, 
in  good  faith,  completed  it,  where  the  tes- 
tator, who  was  an  experienced  owner  and 
operator  of  coal  lands,  in  opening  it  before 
his  death,  had  discovered  a  ''fault"  that 
would  require  a  large  sum  of  money  to 
overcome,  and  bv  will  directed  his  executor 
to  continue,  until  they  could  be  sold  to  ad- 
vantage, his  colliery  interests  in  the  same 
manner  as  he  might  have  done  if  living  and 
managing  and  conducting  the  same.  Wad- 
delPs  Estate,  196  Pa.  204,  46  Atl.  304. 

And  an  executor  is  not  answerable  for 
$,  loss  sustained  by  him  while  working 
a  farm  in  a  prudent  manner  during  a  period 
of  great  depression,  under  a  testamentary 
direction  to  operate  it  until  the  testator's 
child  became  of  age.  Allen  ▼.  Shanks,  90 
Tenn.  359,  16  S.  W.  715. 
40  LJLACKS.) 


So,  an  executor  will  not  be  surchar^^ 
with  a  loss  who  carried  on  a  manufacturing 
business,  where,  during  an  unprosperous 
time  which  was  the  result  of  a  business  de- 
pression, when  unexpected  difficulties  arose, 
at  the  urgent  solicitation  of  those  inter- 
ested in  the  estate,  ip  good  faith,  and  as  an 
exercise  of  ordinary  discretion,  he  borrowed 
money  for  use  in  the  business,  the  bene- 
ficiaries receiving  the  profits  of  the  business 
so  long  as  there  were  any.  Whitman's  Es- 
tate, 195  Pa.  144,  45  Atl.  673. 

The  personal  representative  of  a  deceased 
copartner  may  carry  on  the  business  with- 
out assuming  personal  liability  where  the 
articles  of  copartnership  provide  that  in  the 
event  of  the  death  of  one  of  the  parties  to 
the  agreement,  his  personal  representative 
may  continue  the  business.  Merritt  v.  Mer- 
ritt,  62  Mo.  150;  Re  DUlenkofer,  34  Pittsb. 
L.  J.  N.  S.  303. 

Where  a  widow,  upon  her  husband's  death, 
agreed  with  his  surviving  partner  to  con- 
tinue the  former's  interest  in  the  business, 
and  that  the  survivor  should  pay  for  it  as 
soon  as  possible,  with  interest,  and  nine 
years  later,  upon  the  former  becoming  in- 
solvent, she  was  appointed  administratrix 
of  her  husband's  estate,  she  will  not  be 
charged,  at  the  instance  of  a  daughter  of 
the  deceased,  to  whose  support  the  interest 
paid  was  devoted,  as  it  appeared  that  her 
course  was  prudent,  and  that  the  allowance 
for  the  daughter's  support  absorbed  all  of 
her  share  in  the  estate.  Browne  v.  Bedford, 
4  Dem.  304. 

Where  a  contract  of  partnership  provided 
that  the  interest  of  one  partner  should,  at 
his  death,  be  divided  among  the  survivors, 
upon  their  giving  indemnity  to  his  estate 
to  secure  the  payment  therefor  in  instal- 
ments, the  executors,  who  were  the  surviv- 
ing partners,  upon  a  beneficiary  becoming 
of  age,  are  not  answerable  for  not  taking 
such  indemnity,  or  for  permitting  the  in- 
stalments to  remain  in  the  business,  where 
an  accurate  account  thereof  was  kept.  Vvse 
V.  Foster,  L.  R.  7  H.  L.  318,  44  L  J.  Ch. 
N.  S.  37,  31  L.  T.  N.  S.  177,  23  Week.  Rep. 
355,  19  Eng.  Rul.  Cas.  693. 

But  it  was  held  in  Bennett  t.  Rhodes, 
58  Md.  78,  that  an  executor  or  testamentary 
trustee  was  answerable  for  resulting  losses, 
where  by  will  it  was  directed  that  nie  mon- 
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ey  invested  in  a  business  should  be  contin- 
ued therein  for  three  years  after  testator's 
death,  and  then  wound  up  and  the  capital 
returned  to  his  estate,  since  it  was  clearly 
the  testator's  intention  that  the  original 
capital  should  remain  unimpaired. 

(h)  When   due   to    negligent   manage' 

ment. 

An  executor,  however,  is  personally  an- 
swerable for  losses  sustained  when  the  re- 
sult of  his  fault  or  negligence  in  carrying 
on  a  business  under  authority  conferred  by 
will.  Burgess  v.  Green,  7  Bush,  263;  Luers 
V.  Brumjes,  5  Red!.  32;  Re  Rumsey,  45  N. 
Y.  S.  R.  453,  18  N.  Y.  Supp.  402. 

So,  an  executor  who,  although  empowered 
by  will  to  carry  on  a  farm  of  decedent's, 
does  so  in  an  imprudent  manner,  will  be 
charged  with  what  should  have  been  made 
by  prudent  management  thereof,  although 
he  will  be  allowed  the  true  value  of  his 
services.    Burgess  v.  Green,  7  Bush,  263. 

And  executors  are  personally  answerable 
for  losses  growing  out'  of  their  neglect  of 
duty  where  by  will  they  were  directed  to 
cause  the  value  of  the  testator's  interest  in 
a  partnership  to  be  ascertained  and  trans- 
ferred to  the  surviving  partners,  upon  se- 
curity being  given  for  the  payment  of  the 
value  thereof  to  the  testator's  son  when  he 
became  of  age,  and  the  executors,  who  were 
the  surviving  partners,  neglected  to  take 
such  security  until  the  firm  became  insol- 
vent, when  they  received  a  mortgage  upon 
property  already  encumbered.  Luers  v. 
Brunjes,  5  Redf.  32. 

But  where  a  surviving  partner,  who,  by 
will,  was  given  the  sole  management  of  the 
partnership  business  until  the  testator's 
youngest  child  became  of  age,  and  two 
others  became  the  executors,  the  latter  are 
not  liable  for  losses  due  to  the  reckless  man- 
agement of  the  business  by  the  surviving 
partner,  he  alone  being  responsible  there- 
for. Walker  v.  Walker,  88  Ky.  615,  11  S. 
W.  718. 

(c)  Where  Inisinesa  candied  on  beyond 
period  fixed  by  will. 

Losses  sustained  in  carrying  on  a  busi- 
ness after  the  expiration  of  the  period  pre- 
scribed by  will  fall  upon  the  executor  indi- 
viduallv.  Allen  v.  Shanks,  90  Tenn.  359, 
16  S.  W.  715. 

8,  For  debts  contracted, 

(a)  In  general. 

The  weight  of  authority  sustains  the  rule 
that  the  indebtedness  contracted  bv  an  ex- 
ecutor  while  carrying  on  a  trade  or  business 
on  behalf  of  an  estate  by  virtue  of  a  testa- 
mentary direction  is  the  individual  liabil- 
ity of  the  executor,  rather  than  of  the 
estate  be  represents.  Wade  v.  Pope,  44 
Ala.  690;  Steele  v.  Steele,  64  Ala.  438,  38 
Am,  Rep,  15:  Vann  v.  Vann,  71  Ala.  154; 
Foxworth  V.  White,  72  Ala.  224:  Altheimer 
V.  Hunter,  56  Ark.  159,  19  S.  W.  496; 
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Sterrett  v.  Barker,  119  Cal.  492,  61  Pac. 
695;  Pitkin  v.  Pitkin,  7  Conn.  307,  18  Am. 
Dec.  Ill;  Fridenburg  v,  Wilson,  20  Fla. 
359;  Willis  v.  Sharp,  113  N.  Y.  588,  4 
L.R.A.  493,  21  N.  E.  706,  affirming  43  Hun, 
434;  Willis  v.  Sharp,  115  N.  Y.  396,  5 
L.R.A.  636,  22  N.  E.  149;  Saperstein  v. 
Ullman,  49  App.  Div.  446,  63  N.  Y.  Supp. 
626,  affirmed  in  168  N.  Y.  636,  61  N.  E. 
553;  Delaware,  L.  &  W.  R.  Co.  v.  Gilbert, 
44  Hun,  201,  rehearing  denied  in  45  Hun, 
589;  affirmed  without  opinion  in  112  N. 
Y.  673,  20  N.  E.  416;  Boulle  v.  Tompkins, 
5  Redf.  472;  Froelich  v.  Froelich  Trading 
Co.  120  N.  C.  39,  26  S.  E.  647;  Morrow  v. 
Morrow,  2  Tenn.  Ch.  559;  Cutbush  v.  Cut- 
bush,  1  Beav.  184,  8  L.  J.  Ch.  N.  S.  175, 
3  Jur.  142;  Barker  v.  Parker,  1  T.  R.  295, 
1  Revised  Rep.  201;  Liverpool  Borough 
Bank  v.  Walker,  4  De  G.  &  J.  24;  Ex  parte 
Garland,  10  Ves.  Jr.  110,  1  Smith,  220,  7 
Revised  Rep.  352;  Fairland  v.  Percy,  L.  R. 
3  Prob.  &  Div.  217,  32  L.  T.  N.  S.  405,  44 
L.  J.  Prob.  N.  S.  11,  23  Week.  Rep.  697; 
Re  Johnson,  L.  R,  15  Ch.  Div.  548,  49  L.  J. 
Ch.  N.  S.  745,  43  L.  T,  N.  B.  372,  29  Week. 
Rep.  168;  Re  Morgan,  L.  R.  18  Ch.  Div. 
93,  50  L.  J.  Ch.  N.  S.  834,  45  L.  T.  N.  S. 
183,  30  Week.  Rep.  223 ;  Owen  v,  Delamere, 
L.  R,  15  Eq.  134,  27  L.  T.  N.  S.  647,  42 
L.  J.  Ch.  N.  S.  232,  21  Week.  Rep.  218;  Re 
Frith  [1902]  1  Ch.  342,  71  L.  J.  Ch.  N.  S. 
199,  86  L.  T.  N.  S.  212;  Braun  v.  Braun, 
14  Manitoba  L.  Rep.  346 ;  Moore  v.  M'Glynn 
[1904]    1   I.   R.  334. 

But  the  executor  is  entitled  to  be  in- 
demnified by  the  estate  for  such  liability. 
See  infra,   VI. 

As  to  the  right  of  creditors  to  proceed  in 
equity  where  an  executor  is  insolvent,  see 
infra,  VII. 

Lord  Eldon,  in  Ex  parte  Garland,  10  Ves. 
Jr.  110,  1  Smith,  220,  7  Revised  Rep.  352, 
in  speaking  of  the  liability  of  an  executor 
who  carried  on,  by  a  testamentary  direc- 
tion, a  business  which  proved  a  losing  ven- 
ture, said  that  the  executor  became  person- 
ally responsible,  to  the  extent  of  all  his 
own  property,  for  all  debts  contracted  by 
him,  and  that  he  might  be  proceeded  against 
as  a  bankrupt. 

And  it  was  said  in  Willis  v.  Sharp,  113 
N.  Y.  588,  4  L.R.A.  493,  21  N.  E.  705,  af- 
firming 43  Hun,  434,  that  it  is  the  settled 
doctrine  of  the  courts  of  common  law  that 
a  debt  contracted  by  an  executor  after  the 
death  of  his  testator,  while  carrying  on  a 
trade  or  business  belonging  to  the  latter,  al- 
though contracted  as  executor,  binds  him 
individuallv,  and  does  not  bind  the  estate 
which  he   represents. 

So,  those  who  become  creditors  while  an 
executor  is  carrying  on  a  trade  or  business 
under  a  testamentary  direction  to  do  so 
cannot  proceed  directly  against  the  estate 
to  collect  their  claims:  t>«ev  must  proceed 
aprninst  the  executor  individually.  Fox- 
worth  v.  White,  72  Ala.  224. 

As  to  the  right  of  creditors  to  proceed 
ajjainst  the  estate  in  order  to  collect  such 
debts,  see  infra,  VIT. 

But  it  was  held  in  Eisenstadt  Mfg.  Go.  T. 
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Copeland,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
713,  that  an  executor  who  carried  on  a  trade 
or  business  pursuant  to  a  testamentary 
command,  and  who  devoted  the  profits  of 
the  business  to  the  payment  of  the  trade 
debts  contracted  by  him,  as  well  as  the  sup- 
port of  the  testator^s  family,  was  not  in-' 
dlvidually  liable  at  the  suit  of  a  creditor 
from  whom  he  purchased  goods  for  the  busi- 
ness, for  a  misappropriation  of  the  funds  of 
the  estate. 

So,  it  was  held  in  Re  Morgan,  L.  R.  18 
Ch.  Div.  93,  60  L.  J.  Ch.  N.  S.  834,  45  L. 
T.  N.  S.  183,  30  Week.  Rep.  223,  that  an 
executor  who  carried  on  a  business  under 
a  will,  but  in  his  own  name,  ostensibly  as 
his  own,  could  not  be  proceeded  against  as 
executor  by  one  who  gave  him  credit. 

And  an  executor  who  was  directed  by  the 
will  of  his  wife  to  continue  a  business  be- 
longing to  her  for  so  long  as  he  should  re- 
main sober  and  of  good  habits,  so  as  to 
conduct  it  properly,  becomes  personally  lia- 
ble for  debts  contracted  by  him.  Saperstein 
▼.  Ullman,  49  App.  Div.  446,  63  N.  Y.  Supp. 
626,  affirmed  in  168  N.  Y.  636,  61  N.  E.  553. 

So,  executors  who  carry  on  a  business  by 
directions  of  a  will  are  personally  liable 
upon  a  draft  discounted  by  them  in  their 
official  capacity,  the  proceeds  of  which 
were  used  in  the  business.  Liverpool 
Borough  Bank  v.  Walker,  4  De  G.  A^  J.  24. 
The  court  said  in  substance  that  if  ex- 
ecutors choose  to  carry  on  a  business,  it 
must  be  held  that,  as  between  them  and  the 
world  at  large,  they  carry  on  the  business 
in  the  ordinary  character  of  mere  traders, 
whose  contracts  will  bind  them  personally 
only. 

So,  an  executor  who  carries  on  a  business 
under  the  terms  of  a  will  permitting  him 
to  do  so  or  to  close  it  out  becomes  personal- 
ly' liable  for  debts  contracted  by  him,  and 
may  be  sued  upon  a  note  given  by  him  as 
manager  in  the  name  under  which  the  busi- 
ness was  carried  on.  Froelich  v.  Froelich 
Trading  Co.  120  N.  C.  39,  26  S.  E.  647. 

It  was  said  in  substance  in  Wild  y.  Dav- 
enport, 48  N.  J.  L.  129,  67  Am.  Rep.  562, 
7  Atl.  295,  that  u  personal  representative 
who  engaged  in  a  partnership  business  be- 
comes individually  answerable  for  debts 
created  while  so  engaged,  notwithstanding 
he  carried  on  the  business  in  conformity 
with  the  articles  of  copartnership,  or  direc- 
tions contained  in  a  will. 

And  in  Pitkin  v.  Pitkin,  7  Conn.  307,  18 
Am.  Dec.  Ill,  it  was  said  in  effect  that  not- 
withstanding a  provision  of  a  will  that  a 
copartnership  business  should  be  continued 
after  the  testator's  death,  a  creditor  must 
pursue  the  executor  for  a  debt  arising  after 
ne  began  managing  the  business. 

But  it  was  held  in  Bantz  v.  Bantz,  62  Md. 
686,  and  Clapp  v.  Clapp,  10  N.  Y.  S.  R. 
733,  that  an  executor  who  carried  on  a  trade 
or  business  by  virtue  of  a  testamentary 
command  was  not  answerable  for  trade 
debts  contracted  by  him,  but  that  the  estate 
was  liable  therefor. 

Ji  testamentary  trustee  who  was  author- 
ized bv  will  to  continue  a  testator's  interest 
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in  a  partnership  business  under  the  manage- 
ment of  the  surviving  partner  is  not  liable 
for  debts  subsequently  contracted,  where  he 
did  not  in  any  manner  join  in  the  manage- 
ment of  the  business,  nor  exercise  any  con- 
trol or  supervision  over  it,  nor  receive  any 
of  the  profits.  Owens  v.  Mackall,  33  Md. 
382. 

So,  where  a  brother  of  a  testator  took 
possession  of  a  business  devised  to  him, 
the  executor,  who  did  not  take  part  in  the 
management  thereof,  is  not  answerable  for 
debts  contracted  by  the  former.  Fleming 
V.  Fleming,  204  Pa.  648,  64  Atl.  473. 

Where  a  son  to  whom  a  business  was  be- 
queathed took  possession  thereof  without 
guarantying  the  pa3rment  of  the  testator's 
outstanding  debts,  as  the  will  required,  and 
with  the  consent  of  the  executor  carried 
on  the  business  on  his  own  account,  trans- 
acting all  business  in  his  own  name  as  at- 
torney, under  power  given  him  by  the  ex- 
ecutor, the  latter  is  not  liable  to  one  whn 
gave  credit  to  the  son  without  knowledge 
of  the  facts,  as  a  finding  that  the  executor 
was  not  carrying  on  the  business  was  war- 
ranted. American  Tube  Works  v.  Tucker, 
185  Mass.  236,  70  N.  £.  69. 

So,  where,  by  will,  an  interest  in  a  busi- 
ness was  given  one  who  was  to  make  desig- 
nated monthly  pavments  to  the  executor, 
the  latter,  who  took  no  part  in  the  manage- 
ment of  the  business  other  than  to  receive 
such  payments,  is  not  liable  as  a  partner 
for  debts  contracted  by  the  former  in  carry- 
ing on  the  business.  McArdle  v.  West 
Philadelphia  Title  &  T.  Co.  7  Pa.  Super.  Ct. 
328. 

As  to  the  allowance  from  an  estate  of 
expenses  incurred  by  an  executor  while 
carrying  on  a  trade  or  business  on  behalf 
of  an  estate  under  testamentary  power,  see 
infra,  V.  f,  7. 

(h)  Liahility  of  exec^itor  for  debts  coti" 
traded  hy  coexecutor  where  former 
did  not  participate  in  management 
of  business. 

It  was  held  in  Noyes  v.  Turnbull,  54  TTun, 
26,  7  N.  Y.  Supp.  114,  affirmed  without 
opinion  in  130  N.  Y.  639,  29  N.  E.  146, 
where  a  business  was  carried  on  by  testa- 
mentary trustees  under  authority  conferred 
by  a  testator,  that  one  of  the  trustees  was 
not  liable,  after  his  release  by  the  court, 
for  a  debt  contracted  by  the  other,  to  whom 
credit  was  extended  with  knowledge  of  the 
fact  that  he  was  the  sole  trustee. 

And  an  executor  who  did  not  join  with 
his  coexecutor  in  carrying  on  a  business 
pursuant  to  the  commands  of  a  will  is  not 
liable  for  trade  debts  contracted  by  the  lat- 
ter. Eisenstadt  Mfg.  Co.  v.  Copeland,  — 
Tex.  Civ.  App.  — ,  149  S.  W.  713. 

4.  For  debts  contracted  after  expiratio^t 
of  time  fixed  by  will  for  carrying  on 
btisiness. 

An  executor  who  was  empowered  by  will 
to  carry  on  a  trade  or  business  until  a 
designated    person    became    of   age    cannot, 
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after  that  event,  bind  the  estate  for  trade 
debts.  Crooke  v.  Hume,  139  Ky.  834,  100 
S.  W.  364. 

Am  to  the  allowance  from  an  estate  of 
expenses  incurred  by  an  executor  in  carry- 
ing on  a  trade  or  business  after  the  period 
fixed  by  will  for  doing  so^  see  Allen  v. 
Shanks,  infra,  V.  f,  7. 

5.  lAahilU^  of  admhUttraior  e,  t,  a,  or 
d.  b,  n.  for  debta  oofitraded  whUe 
carrying  on  Jmstneat  under  tetiamen' 
tary  povoer* 

In  Georgia  it  has  been  held  that  an  ad- 
ministrator ^  hofUs  non  who  conducts  a 
business  under  a  power  conferred  by  will 
upon  an  executor  is  not  personally  liable 
for  debts  necessarily  contracted  by  him. 
Brannon  t.  Ober  ^  Sons  Co.  106  Ga.  168, 
32  S.  E.  16;  Palmer  v.  Moore,  82  Ga.  177, 
14  Am.  St.  Rep.  147,  8  S.  E.  180. 

But  it  was  held  in  Fairland  v.  Percy,  L. 
R.  8  Prob.  ft  Div.  217,  32  L.  T.  N.  S.  405.  44 
L.  J.  Prob.  N.  S.  11,  23  Week  Rep.  507, 
that  where  a  will  gave  property  to  an  execu- 
tor in  trust,  for  the  benefit  of  the  widow 
of  the  testator,  with  power  to  carry  on  a 
business  during  her  widowhood,  and  upon 
the  executor  declining  to  act,  she  became 
administrator  de  honxB  non,  she  was  individ- 
ually answerable  for  debts  contracted  by 
her  while  conducting  such  business. 

As  to  the  binding  effect  of  debts  con- 
tracted by  an  administrator  o.  i,  a,  or  d. 
b.  n,  upon  the  trade  assets,  see  infra,  V.  a, 
3. 


o.  When  hueineae  carried  on  without 
testamentary  authority, 

1.  UabUity  for  loeeee  mutained. 

(a)  In  general. 

An  executor  is  bound  at  his  absolute  risk 
to  see  that  an  estate  shall  not  suffer  loss 
or  diminution  by  reason  of  his  carrying  on 
a  trade  or  business  in  its  behalf  without 
testamentary  authority.  Gilligan  v.  Daly, 
—  N.  J.  Eq.  — ,  80  Atl.  004. 

And  it  was  said  in  Smith  v.  Preston,  170 
HI.  170,  48  N.  E.  688,  affirming  67  HI.  App. 
613,  that  an  administrator  who  carries  on 
a  trade  or  business  without  testamentary 
authority  does  so  at  his  own  risk. 

So  it  was  said  in  Tompkins  v.  Weeks,  26 
CaL  50,  that  an  administrator  who  carries 
on  a  trade  or  business  on  behalf  of  an 
estate  is  answerable  for  resulting  losses. 

A  testamentary  trustee  who  permits  the 
funds  of  an  estate  to  remain  in  a  partner- 
ship of  which  the  testator  was  a  member, 
as  was  also  his  cotrustee,  instead  of  with- 
drawing them  and  investing  them,  as  di- 
rected by  will  to  do,  becomes  individ- 
ually liable  to  those  beneficially  interested 
in  the  estate,  upon  the  failure  of  the  co- 
partnership, for  permitting  the  funds  to 
accumulate  therein,  notwithstanding  he  did 
not  have  actual  knowledge  of  the  fact  that 
the  funds  were  being  used  by  the  firm, 
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which  he  might  easily  have  disoovered,  how- 
ever, by  making  inquiry.  Wilmerding  t. 
McKesson,  103  K.  Y.  320,  8  N.  E.  665. 

And  since  a  testamentary  direction  to 
keep  a  certain  portion  of  an  |»tate  in- 
vested in  a  partnership  business  in  which 
the  testator  was  interested  does  not  em- 
power an  executor  to  become  a  partner  by 
so  doing,  he  becomes  liable  to  answer  for 
the  portion  of  the  estate  so  invested.  Travis 
V.  Milne,  0  Hare,  141,  20  L.  J.  Ch«  N.  8. 
665. 

So,  an  administrator  who  carries  on  a 
business  belonging  to  an  estate  for  eleven 
months,  apparent^  for  his  own  benefit^  will 
be  deemed  to  have  elected  to  take  it  at  its 
appraised  value;  and  the  creditors  of  the 
deceased  may  compel  him  to  answer  for  the 
difference  between  it  and  what  it  brought 
at  a  sale.  Wood's  Estate,  1  Ashm.  (Pa.) 
314. 

As  to  liability  of  a  personal  represent^ 
ative  for  losses  where  a  trade  or  business 
was  carried  on  in  order  to  wind  it  up,  see 
infra.  III.  c,  4  (b). 

Or  where  a  trade  or  business  is  carried 
on  under  statutory  authority,  see  infra,  in. 
c,  5  (a). 

Or  when  carried  on  under  an  order  of 
court,  see  infra.  III.  c,  6  (a). 

As  to  liability  of  a  guardian  for  losses 
sustained  while  earrving  on  a  trade-  or 
business,  see  infra,  IV.  b. 

(h)  In  fnereantOe  hueinese. 

Am  an  administratoi;  or  an  executor  who 
is  not  empowered  by  will  to  do  so  is  not 
justified  in  carrying  on  a  business  belon|[- 
ing  to  an  intestate,  he  becomes  personallT 
liable  for  resulting  losses.  Re  Rose,  80  Gal. 
166,  22  Pac.  86;  Re  Broome,  —  Cal.  — ,  122 
Pac.  470;  Poullain  v.  Brown,  82  Ga.  412, 
0  S.  E.  1131;  Smith  v.  Preston,  170  111. 
170,  48  N.  E.  688,  affirming  67  111.  App. 
613;  Michels  Co.  v.  Young,  150  III.  App. 
442;  Campbell  v.  Faxon,  73  Kan.  675,  5 
L.R.A.tN.S.)  1002,  85  Pac.  760;  Frey  v. 
Eisenhardt,  116  Mich.  160,  74  N.  W.  601; 
Gilligan  v.  Daly,  —  N.  J.  Eq.  — ,  80  Atl. 
004 ;  Thompson  v.  Brown,  4  Johns.  Ch.  610 ; 
Wilmerding  v.  McKesson,  103  N.  Y.  320, 
8  N.  E.  665;  Re  Prescott,  Tucker,  430;  Re 
McGovern,  118  N.  Y.  Supp.  378;  Munzor's 
Estate,  4  Misc.  374,  25  N.  Y.  Supp.  818; 
Ke  United  States  Mortg.  &  T.  Co.  114  App. 
Div.  532,  100  N.  Y.  Supp.  12;  Peterman  v. 
United  States  Rubber  Co.  221  111.  581,  77 
N.  E.  1108;  Callaghan  v.  Hall,  1  Serg.  & 
R.  241;  Western  Newspaper  Union  v.  Thur- 
mond, 27  Okla.  261,  111  Pac.  204,  Ann.  Cas. 
1012  B.  727;  Merkel's  Estate,  131  Pa. 
584,  18  Atl.  031;  Shinn's  Estate,  166  Pa. 
121,  30  Atl.  1026,  1030;  Allam's  Estate, 
100  Pa.  673,  40  Atl.  252;  Re  Dillenkofer,  34 
Pittsb.  L.  J.  N.  S.  303;  Oram's  Estate,  9 
Phila.  858;  Bowker's  Estate,  12  Phila..88; 
Huson  V.  Wallace,  1  Rich.  Eq.  1;  Hooper 
V.  Hooper,  20  W.  Va.  276,  1  S.  E,  280; 
Gum  V.  Frost,  4  Fed.  745;  Fidelity  ft  D. 
Co.  V.  Moshier,  151  Fed.  806;  Labouehere 
V.  Tupper,  11  Moore,  P.  C.  C.  198,  5  Week. 


1911. 


iWAINE  T.  HEMPHILL. 


217 


Bep.  597;  Heathcote  v.  Hulme,  1  Jac.  &  W. 
122,  20  Rerised  Rep.  248. 

Thus,  in  Merkel's  Estate,  131  Pa.  584,  18 
AtL  931,  an  administrator  was  surdiarged 
with  a  loes  due  to  his  continuance  of  a 
business  where  the  estate  was  insolvent. 

And  in  Callaghan  v.  Hall,  1  Serg.  ft  R. 
241,  an  administrator  was  surcharged  where 
he  shipped  merchandise  to  a  foreign  port, 
where  it  was  sold  at  a  loes. 

So,  testamentary  trustees  are  personally 
liable  for  losses  sustained  where,  in  vio* 
lation  of  the  commands  of  a  will  as  to  the 
investment  of  the  funds  of  an  estate,  they 
permitted  it  to  remain  for  many  years  in 
a  mercantile  business.  Kirkman  v.  Booth, 
11  Beav.  273,  18  L.  J.  Ch.  N.  S.  25,  13  Jur. 
525,  12  Eng.  Rul.  Gas.  29. 

And  an  administrator  who  continues  a 
business  belonging  to  his  intestate  is  liable 
for  losses  sustained  beyond  the  value  of 
the  assets  embarked  in  the  business  at 
the  hitter's  death.  Allam's  Estate,  199  Pa. 
573,  49  Atl.  252. 

So,  an  administrator  is  answerable  for 
a  loes  sustained  where,  without  an  order 
of  court,  he  expended  a  large  sum  of 
money  in  mining  operations  of  a  highly 
speculative  character,  notwithstanding  they 
were  begun  by  his  intestate  in  his  lifetime. 
Shinn's  Estate,  166  Pa.  121,  30  Atl.  1026, 
1030. 

And  an  executor  is  personally  liable  for 
losses  sustained  by  making  sales  on  credit 
without  security,  as  required  by  statute,  al- 
though in  good  faith  he  continued  to  oper- 
ate a  manufacturing  business  belonging  to 
the  estate.  Peterman  v.  United  States  Rub- 
ber Co.  221  HI.  581,  77  N.  E.  1108. 

And  the  executor  is  not  relieved  from  lia- 
bility for  such  losses  by  reason  of  the 
fact  that  his  management  of  the  business 
resulted  in  a  net  profit,  since  it  was  his 
duty  to  save  the  estate  from  such  losses. 
Ibid. 

And  a  sister  of  an  intestate  is  chargeable 
with  losses  sustained  both  before  and  after 
her  appointment  as  administratrix,  where, 
at  the  request  of  the  other  heirs,  she  took 
possession  of  and  ran  a  business  belonging 
to  the  estate  for  four  months  before  her 
appointment  as  administratrix.  Re  Mc- 
Govem,  118  N.  Y.  Supp.  378. 

As  to  the  liability  of  a  personal  represent- 
ative for  losses  where  a  trade  or  business 
is  carried  on  in  order  to  wind  it  up,  see 
infra,  m.  c,  4  (b). 

Or  where  a  trade  or  business  is  carried 
on  under  statutory  authority,  see  infra,  III. 
c,  5    (a). 

Or  when  carried  on  under  an  order  of 
court,  see  infra,  III.  c,  6  (a). 

As  to  the  liability  of  a  guardian  for 
losses  sustained  while  carrying  on  a  trade 
or  business,  see  infra,  IV.  b.. 

'  (o)  In  partnenihip  huMnesa, 

Aiu  administrator  or  executor,  unless  au- 
thorized by  will  to  do  so,  who  actively  par- 
ticipates in  conducting  a  partnership  busi- 
ness of  which  deceased  was  a  member,  be- 
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comes  personally  liable  for  losses  sustained. 
Thompson  v.  Brown,  4  Johns.  Ch.  619 ;  Wil- 
merding  v.  McKesson,  103  N.  Y.  320,  8 
N.  E.  665;  Gibson  v.  Stevens,  7  N.  H.  367. 

In  Wilmerding  v.  McKesson,  103  N.  Y. 
329,  8  N.  E.  665,  the  liability  of  an  exec- 
utor, who  was  also  a  testamentary  trustee, 
for  losses  sustained,  was  conceded,  where  he 
continued  the  funds  of  the  estate  in  a 
partnership  business  in  which  the  testator 
was  interested. 

So,  where  testamentary  trustees  contrary 
to  command  of  a  will  that  the  estate  should 
be  invested  in  good  securities,  permitted  it  to 
remain  for  a  number  of  years  in  a  partner- 
ship business  w^ich  had  been  carried  on  by 
the  testator  and  his  brother,  who  was  also 
one  of  the  two  trustees,  during  the  former's 
lifetime,  the  other  trustee  is  answerable  to 
the  estate  for  losses  sustained,  where,  not- 
withstanding he  did  not  actively  partici- 
pate in  the  management  of  the  business,  he 
was  frequently  about  the  establishment,  and 
was  aware  of  the  manner  in  which  the 
business  was  conducted.  Booth  v.  Booth, 
1  Beav.  125,  8  L.  J.  Ch.  N.  S.  39,  2  Jur. 
938. 

As  to  the  liability  of  a  {ABrsonal  represent- 
ative for  losses  where  a  trade  or  business 
was  carried  on  in  order  to  wind  it  up,  see 
infra,  III.  c,  4  (b). 

Or  where  a  trade  or  business  is  carried 
on  under  statutory  authority,  see  infra, 
in.  c,  5  (a). 

Or  when  carried  on  under  an  order  of 
court,  see  infra,  III.  c,  6    (a). 

As  to  the  liability  of  a  guardian  for 
losses  sustained  while  carrying  on  a  trade 
or  business,  see  infra,  IV.  b. 

(d)  In  farming  IntsinesB. 

A  personal  representative  is  answerable 
for  losses  resulting  from  continuing  a  farm- 
ing business  belonging  to  an  estate  where 
he  was  not  empowered  to  do  so.  Sparrow's 
Succession,  39  La.  Ann.  696,  2  So.  501. 

And  an  administrator  is  personally  liable 
for  losses  sustained  where  he  carried  on  a 
plantation  for  the  year  in  which  his  intes> 
tate  died,  notwithstanding  he  would  have 
been  relieved  by  statute  had  he  first  ob- 
tained leave  of  court  to  continue  such  busi- 
ness. Poullain  v.  Brown,  82  Ga.  412,  9  S. 
E.   1131. 

But  the  contrary  was  held  in  Lawton  v. 
Fish,  51  Ga.  647,  where  an  executor,  with- 
out an  order  from  the  court,  cultivated  a 
crop  planted  by  his  testator,  and  a  result- 
ing loss  was  due  to  an  unpropitious  season. 

As  to  the  liability  of  a  personal  repre- 
sentative for  losses  sustained  while  carry- 
ing on  a  farming  business  under  statutory 
authority,  see  infra.  III.  c,  5  (a). 

And  in  Huson  v.  Wallace,  1  Rich.  Eq. 
1,  it  was  said  that  an  administrator  who 
worked  the  farm  of  an  intestate  would  not 
be  liable  except  for  losses  due  to  gross 
neglect,  where  he  fairly  accounted  for  the 
proceeds. 

So,  where  an  administrator,  in  the  exer- 
cise   of   good   discretion,   worked    his    de- 
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cedent's  farm  for  four  months,  he  will  not 
be  chargeable  with  losses  sustained.  Wal- 
ker's Estate,  6  Pa.  Co.  Ct.  616. 

And  an  administrator  is  not  liable  for 
failure  to  make  adequate  crops  on  a  plan- 
tation belonging  to  the  succession,  which 
was  not  due  to  his  fault  or  negligence. 
Mvrick's  Succession,  38  La.  Ann.  611. 

Nor  is  he  liable  for  the  value  of  do- 
mestic animals  that  died  without  his  faultj 
while  working  such  plantation.    Ibid. 

Nor  will  he  be  charged  with  the  value  of 
horses  that  died  without  his  fault  or  negli- 
gence, where  he  is  chargeable  with  their 
hire,  at  the  election  of  those  interested  in 
the  estate.  Harrison  v.  Harrison,  30  Ala. 
480. 

2.  Liahility  for  dehta  contracted. 

(a)  In  mercantile  tmsineas. 

An  executor  or  administrator  who  carries 
on  a  trade  or  business  on  behalf  of  an  es- 
tate without  being  empowered  by  will  to 
do  so  becomes  individually  answerable  for 
all  debts  contracted  by  him  while  so  en- 
gaged. 

Eufaula  Nat.  Bank  v.  Manassas,  124  Ala. 
370,  27  So.  268;  Re  Rose,  80  Cal.  166,  22 
Pac.  86;  Hallock  v.  Smith,  50  Conn.  127; 
'Campbell  v.  Faxon,  73  Kan.  676,  5  L.R.A. 
(N.S.)  1002,  86  Pac.  760;  Carroll  v.  David- 
son, 23  La.  Ann.  428;  Citizens'  Mut.  Ins. 
Co.  V.  Ligon,  60  Miss.  305;  Avery  v.  Mvers, 
60  Miss.  367;  Doolittle  v.  Willet,  67  N.  J. 
L.  308,  31  Atl.  385;  Willis  v.  Sharp,  113 
N.  Y.  686,  4  L.R.A.  403,  21  N.  E.  705, 
affirming  43  Hun,  434;  Keynon  v.  Olney, 
31  N.  Y.  S.  R.  830,  15  N.  Y.  Supp.  416; 
Re  Sharp,  6  Dem.  516;  Re  Tisdale,  110  App. 
857,  07  N.  Y.  Supp.  494;  Western  News- 
paper Union  v.  Thurmond,  27  Okla.  261, 
111  Pac.  204,  Ann.  Cas.  1012  B,  727;  Re 
United  Sttaes  Mortg.  &  T.  Co.  114  App.  Div. 
.■532,  100  N.  Y.  Supp.  12;  Corr's  Estate,  8 
I*a.  Dist.  R.  200;  Morrow  v.  Morrow,  2 
Tenn.  Ch.  540;  Hooper  v.  Hooper,  20  W.  Va. 
276,  1  S.  E.  280;  Rich  v.  Sowles,  64  Vt.  408, 
15  L.R.A.  850,  23  Atl.  723;  Labouchere  v. 
Tupper,  11  Moore  P.  C.  C.  108,  6  Week. 
Rep.  597;  Re  Evans,  L.  R.  34  Ch.  Div. 
ri97,  56  L.  T.  N.  S.  768,  36  Week.  Rep.  586; 
M'Aloon  V.  M'Aloon  flOOO]  1  I.  R.  367. 

It  was  said  in  Morrow  v.  Morrow,  2 
Tenn.  Ch.  540,  that  a  personal  representa- 
tive who  carried  on  a^  trade  or  business 
on  behalf  of  an  estate,  when  not  empowered 
by  will  or  an  order  of  a  court  of  chancery, 
becomes  individually  answerable  for  all 
debts  contracted  by  him  while  so  engaged. 

And  it  was  held  in  Corr's  Estate,  8  Pa. 
Dist.  R.  200,  that  an  administrator  who 
carried  on  a  business  belonging  to  an  es- 
tate, as  well  as  the  beneficiaries  thereof, 
who  had  knowledge  thereof,  and  assented 
to  his  so  doing,  are  answerable  for  goods 
purchased  therefor. 

So,  an  executor  who,  without  author- 
ity, for  five  years,  operated  a  mill  l)elong- 
ing  to  his  decedent,  will  be  charj^od  with 
the  cost  of  extensive  permanent  repairs 
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made  by  him,  as  well  as  with  the  cost  of 
new  machinery  installed  in  the  mill.  Ra 
Tisdale,  110  App.  Div.  857,  07  N.  Y.  Supp. 
404. 

And  an  administrator  is  answerable  for 
such  debts,  although  contracted  by  an  agent 
employed  by  him  to  run  the  business. 
Campbell  v.  Faxon,  73  Kan.  676,  5  L.R.A. 
(N.S.)    1002,  86  Pac.  760. 

But  it  was  said  in  Re  Rose,  80  Cal.  166, 
22  Pac.  86,  that  debts  contracted  by  an  ad- 
ministrator while  carrying  on  a  trade  or 
business  belonging  to  an  estate  might  be 
paid  from  the  income  of  the  business 
if  the  estate  did  not  suffer  a  loss  there- 
from. 

As  to  the  liability  of  a  personal  represen- 
tative for  debts  contracted  while  carrying 
on  a  trade  or  business  in  order  to  wind  it 
up,  see  infra.  III,  c,  4   (c). 

Or  while  carrying  on  a  trade  or  business 
under  statutory  authority,  see  infra.  III.  c, 

5  (b). 

Or  under  an  order  of  court,  see  infra, 
in.  c,  6  (b). 

As  to  the  liability  of  a  guardian  for  debts 
contracted  while  carrying  on  a  trade  or 
business,  see  infra,  IV.  c. 

(h)  In  partnership  hii8ines8. 

The  personal  representative  of  a  decedent, 
who,  without  testamentary  authority,  ac- 
tively participates  in  the  management  of  a 
partnership  business  of  which  the  decedent 
was  a  member,  becomes  personally  liable 
as  a  partner  for  all  debts  subsequently  con- 
tracted. Edgar  v.  Cook,  4  Ala.  688;  Alsop 
V.  Mather,  8  Conn.  684,  21  Am.  Dec.  703; 
Frey  v.  Eisenhardt,  116  Mich.  160,  74  N.  W. 
601;  City  Nat.  Bank  v.  Stone,  131  Mich. 
688,  02  N.  W.  90;  Citizens'  Mut.  Ins.  Co.  v. 
Ligon,  69  Miss.  306;  Avery  v.  Myers,  60 
Miss.  367;  Thompson  v.  Brown,  4  Johns. 
Ch.  610;   Wightman  v.  Townroe,  1  Maule 

6  S.  412,  14  Revised  Rep.  476. 

It  was  said  obiter  in  substance  in  Gibson 
V.  Stevens,  7  N.  H.  367,  that  if  an  executor, 
without  testamentary  authority,  under- 
takes the  joint  management  of  a  partner- 
ship business  in  which  a  testator  was  a 
member,  he  lays  the  foundation  for  a  per- 
sonal liability. 

And  this  rule  will  be  applied  where  the 
executor  actively  participates  in  the  man- 
agement of  the  partnership  affairs  through 
the  agency  of  the  surviving  partner.  Citi- 
zens' Mut.  Ins.  Co.  V.  Ligon,  60  Miss.  306. 

So,  an  administrator  is  liable  as  a  part- 
ner for  debts  incurred  in  carrying  on  a 
partnership  business  under  an  agreement 
with  the  surviving  partner,  whereby  the  lat- 
ter continued  the  business  for  the  benefit  of 
himself  and  the  estate.  Citv  Nat.  Bank  v. 
Stone,  131  Mich.  588,  02  N.  W.  99. 

And  it  was  held  in  Alsop  v.  Mather,  8 
Conn.  584,  21  Am.  Dec.  703,  that  an  execu- 
tor of  a  deceased  partner,  who  carried  on 
a  business  with  the  surviving  partner^  1)e< 
came  individually  liable  as  a  partner  for 
all  debts  subsequently  contracted  in  the 
business. 
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So,  an  executor  and  his  partner  are  not 
justified  in  sending  a  vessel  belonging  to 
the  estate,  which  had  been  partitioned 
among  the  distributees,  upon  a  voyage,  and 
they  are  personally  liable  for  necessary  re- 
pairs made  during  the  voyage.  Muntz  v. 
Broom,  11  La.  Ann.  472. 

And  an  executor  who  was  not  empowered 
by  will  to  carry  on  a  business  is  personally 
liable  for  money  borrowed  by  him  for  the 
use  of  a  partnership  of  which  his  testator 
was  a  member.  Johnson  v.  Kellogg,  26  1^. 
Y.  Week.  Dig.  467,  8  N.  Y.  S.  R.  413. 

So,  it  was  held  in  Edgar  v.  Cook,  4  Ala. 
588,  that  a  clause  in  articles  of  copartner- 
ship, to  the  effect  that  it  should  continue 
for  a  definite  time  after  the  death  of  a 
partner,  rendered  an  executor  individually 
liable  for  debts  contracted  by  the  surviv- 
ing partner,  where  the  former  joined  in  car- 
rying on  the  business. 

Ab  to  the  allowance  as  an  expense  of 
administration  for  money  advanced  by  an 
adnunistrator  for  the  use  of  a  partnership 
of  which  his  t^tator  was  a  member,  see 
Tompkins  v.  Weeks,  infra,  V.  f,  1. 

But  an  executor  is  not  personally  liable 
for  debts  created,  notwithstanding  he  per- 
mitted the  assets  of  the  testator  to  remain 
in  a  partnership  for  more  than  two  years, 
where  he  did  not  take  part  in  the  manage- 
ment thereof,  but  repeatedly  demanded  that 
the  surviving  partner  should  wind  up  the 
business,  and  neither  he  nor  the  estate  de- 
rived any  benefit  from  the  business,  and  he 
did  not  hold  himself  out  as  a  partner,  nor 
was  he  so  regarded  by  the  surviving  part- 
ner.   Avery  v.  Myers,  60  Miss.  367. 

And  an  administrator  of  a  part  owner  of 
a  vessel,  who  took  no  part  in  its  operation 
after  the  death  of  his  intestate,  is  not  per- 
sonally liable  for  debts  contracted  by  the 
surviving  owners  for  necessary  supplies 
therefor.  Gum  v.  Frost,  4  Fed.  746;  Sted- 
man  v.  Feidler,  20  N.  T.  437,  affirming  25 
Barb.  605. 

So,  an  executor  who  did  not  personally 
engage  in  carrying  on  a  partnership  busi- 
ness after  the  death  of  his  testator  is  not 
liable  as  a  partner  for  debts  subsequently 
contracted,  notwithstanding  the  articles  of 
copartnership  provide  that  upon  the  death 
of  one  of  the  partners  his  capital  shall  re- 
main in  the  business  until  the  expiration 
of  the  partnership.  Wild  v.  Davenport,  48 
N.  J.  L.  129,  67  Am.  Rep.  662,  7  Atl.  295. 

And  an  executor  who  permits  the  capital 
of  a  testator  to  remain  in  a  banking  busi- 
ness in  which  he  was  interested  in  his  life- 
time is  not,  upon  the  subsequent  insolvencv 
of  the  bank,  liable  as  a  partner,  although 
he  had  received  as  executor  profits  on  the 
investment.  Tisch  v.  Rockafellow,  209  Pa. 
419,  68  Atl.  806. 

Sio,  an  executor  does  not  become  liable 
as  a  partner  for  the  debts  of  a  partnership 
of  which  his  testator  was  a  member,  created 
after  his  death,  merely  because  he  lent 
money  to  the  surviving  partner  for  the 
benefit  of  the  business,  notwithstanding  the 
will  of  the  deceased  partner  declared  that 
such  business  should  be  continued  by  the 
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survivor  for  five  years  after  the  death  of 
either  of  the  members.  Stewart  v.  Robin- 
son, 115  N.  Y.  328,  6  L.R.A.  410,  22  N.  E. 
160,  163, 

And  where  articles  of  copartnership  pro- 
vide that  the  business  should  be  continued 
by  the  survivor  for  five  years  after  the 
death  of  either,  the  executor  of  one  of 
them,  who  lends  money  to  the  survivor  for 
the  benefit  of  the  business,  is  not  liable  as 
a  partner  for  debts  contracted  by  the  latter, 
the  estate  embarked  in  the  business  only 
being  liable.    Ibid. 

As  to  the  liability  of  a  personal  repre- 
sentative for  debts  contracted  while  carry- 
ing on  a  trade  or  business  in  order  to  wind 
it  up,  see  infra.  III.  c,  4    (c). 

Or  while  carrying  it  on  under  statutory 
authority,  see  inira,  III.  c,  6  (b). 

Or  under  an  order  of  court,  see  infra, 
III.  c,  6  (b). 

As  to  the  liability  of  a  guardian  for 
debts  contracted  while  carrying  on  a  busi- 
ness, see  infra,  IV.  c 
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(c)  In  farming  Imalneas. 

A  personal  representative  who,  without 
being  empowered  by  will,  works  a  planta- 
tion or  farm  belonging  to  an  estate  lorn; 
after  harvesting  the  crops  growing  at  the 
death  of  his  intestate,  becomes  personallv 
liable  for  all  expenses  incurred.  Hallock 
V.  Smith,  60  Conn.  127;  Florsheim  Bros, 
v.  Holt,  32  La.  Ann.  133;  Carroll  v.  David- 
son, 23  La.  Ann.  428;  Miltenberger  v.  Tay- 
lor, 23  La.  Ann.  188;  Sparrow's  Succession, 
39  La.  Ann.  696,  2  So.  601;  Jaquctt's  Es- 
tate, 13  Lane.  Bar.  13;  Rich  v.  Sowles,  64 
Vt.  408,   16  L.R.A.  860,  23  Atl.  723. 

And  an  administrator  who,  without  an 
order  of  the  court,  but  with  the  concurrence 
of  the  widow  and  majority  of  the  heirs 
continues  a  plantation  business  long  after 
the  crop  thereon  at  the  time  of  the  death 
of  his  intestate  had  been  harvested,  becomes 
personally  liable  for  debts  incurred.  Max- 
well-Yerger  Co.  V.  Rogan,  126  La.  1,  61  So. 
48. 

So,  an  administrator  who  operates  a  farm 
belonging  to  an  estate  is  personally  liable 
for  a  horse  purchased  by  him  for  use  there- 
on. Rich  V.  Sowles,  64  Vt.  408,  16  L.R.A. 
860,  23  Atl.  723. 

Or  for  a  yoke  of  oxen  purchased,  notwith- 
standing they  were  afterwards  sold  and  the 
proceeds  used  in  the  employment  of  neces- 
sary labor  for  carrying  on  the  farm  busi- 
ness.    Hallock  V.  Smith,  60  Conn.  127. 

As  to  the  liability  of  a  personal  repre- 
sentative for  debts  contracted  while  carry- 
ing on  a  farming  business  in  order  to  wind 
it  up,  see  infra.  III.  c,  4  (c). 

Or  while  carrying  on  such  business  under 
statutory  authority,  see  infra.  III.  c,  5  (b) 

Or  under  an  order  of  court,  sec  infra,  III. 
c,  6   (b). 

As  to  the  liability  of  a  guardian  for  debts 
so  contracted,  see  infra,  IV.  c. 

As  to  tfie  payment  from  an  estate  of  the 
expenses  incurred  by  an  administrator  in 
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carrying  on  a  farming  business  without  au- 
thority, see  infra,  V.  t,  2. 

As  to  the  right  of  a  personal  represent- 
ative to  indemnity  from  an  estate  for  lia- 
bility incurred  while  carrying  on  a  trade 
or  business  without  authority,  see  infra,  VI. 

(d)  By  ekecutor  dc  8on  tort  in  carry" 
ing  an  InuineBs, 

An  administrator  de  8on  tort  who  con- 
tinues a  banking  business  of  a  decedent  is 
personally  liable  on  certificates  of  deposit 
issued  by  him.  Kelley  v.  Kelley,  84  Fed. 
420. 

And  a  parent  who  took  possession  of  and 
conducted  a  business  belonging  to  his  de- 
ceased son  for  a  year  before  ^coming  ad- 
ministrator of  his  estate  will  not  be  allowed 
an  accounting  for  money  advanced  by  him 
for  the  purchase  of  goods  for  such  business ; 
''although,"  said  the  court,  "had  the  estate 
been  benefited  by  it,  the  administrator 
would  be  allowed  therefor."  McKee  v.  Mob- 
ley,  3  8.  C.  242. 

8,  Liability  ftyr  rental  or  value  of  prop- 
erty  embarked  or  used  in  business; 
interest;  profits. 

An  administrator  is  not  answerable  to 
those  beneficially  interested  in  an  estate  for 
the  net  profits  of  a  trade  or  business  car- 
ried on  by  him,  when  done  with  their  tacit 
consent.     French  v.  Davis,  38  Miss.  167.   . 

But  interest  will  be  charged  a  testamen- 
tary trustee  on  losses  sustained  where  he 
left  funds  of  an  estate  in  a  partnership 
business  in  which  his  testator  was  inter- 
ested, instead  of  withdrawing  them  and  in- 
vesting them  as  the  testator  directed.  Wil- 
merding  v.  McKesson,  103  N.  T.  329,  8  N.  E. 
665. 

So,  an  executor  to  whom  a  business  was 
devised  subject  to  the  payment  of  the  debts 
of  the  testator  in  the  event  of  the  balance 
of  the  estate  proving  insufficient,  who  took 
Dossession  of  the  business  and  carried  it  on 
for  his  own  benefit,  will  be  required,  upon 
a  deficiency  of  assets,  to  account  for  the 
property  embarked  in  such  business,  or  its 
value,  including  the  good  will  and  interest, 
as  well  as  for  the  rental  of  the  premises 
in  which  the  business  was  carried  on,  which 
belonged  to  the  estate.  Re  Van  Houten, 
18  App.  Div.  301,  46  N.  Y.  Supp.  190. 

And  an  executor  or  administrator  who 
carries  on  a  trade  or  business  on  behalf  of 
an  -  estate  without  being  empowered  to  do 
so  by  will  is  answerable  to  those  beneficially 
interested  in  the  estate  for  the  value  of  the 
assets  employed  in  the  business,  together 
with  interest  thereon.  Steele  v.  Knox,  10 
Ala.  608;  Campbell  v.  Faxon,  73  Kan.  676, 
5  L.R.A.(N.S.)  1002,  85  Pac.  760;  Gilligan 
V.  Daly,  —  N.  J.  Eq.  — ,  80  Atl.  994;  Re 
United  States  Mortg.  k  T.  Co.  114  App. 
Div.  532,  100  N.  Y.  Supp.  12;  Robinett's 
Appeal,  36  Pa.  174;  McDonald  v.  Richard- 
son, 5  Jur.  N.  S.  9,  1  Giff.  81 ;  Heathcote  v. 
Hulme,  1  Jac  &  W.  122,  20 'Revised  Rep. 
248. 

So,  the  same  rule  is  applicable  to  a  tes- 
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tamentary  trustee,  who  continues  a  business 
without  testamentary  authority.  Re  Unit- 
ed States  Mortg.  &  T.  Co.  114  App.  Div. 
532,  100  N.  Y.  Supp.  12. 

And  an  administrator  will  be  held  an- 
swerable for  the  value  of  a  business,  as  well 
as  the  profits,  which  he  carried  on  under 
an  order  of  a  court,  where  he  sold  it  to  a 
corporation  of  which  he  was  the  largest 
stockholder,  paying  the  legatees  therefor 
in  the  worthless  stock  thereof.  Roberts  t. 
Weimer,  227  111.  138,  81  N.  E.  40. 

And  an  executor  to  whom  property  was 
devised  in  trust,  who  carries  on  a  business 
for  the  period  prescribed  by  will,  at  a  loss, 
is  answerable  for  the  profits  of  the  business, 
or,  at  the  election  of  those  interested  in 
the  estate,  for  interest  on  the  sum  em- 
barked therein.  Docket  v.  Somes,  2  Myl.  ft 
K.  665,  3  L.  J.  Ch.  N.  S.  200. 

And,  when  moved  by  special  circum- 
stances, annual  rests  will  be  made.    Ibid. 

Or,  at  the  election  of  those  beneficially 
interested  in  an  estate,  a  personal  represent- 
ative who  carries  on  a  trade  or  business 
on  behalf  of  an  estate  may  be  chaiged  with 
the  net  profits*  of  the  business.  Steele  t. 
Knox,  10  Ala.  608;  McCreeliss  v.  Hinkle, 
17  Ala.  469;  Harrison  v.  Harrison, -39  Ala. 
489;  Hinson  v.  Williamson,  74  Ala.  180; 
French  v.  Davis,  38  Miss.  167;  Merchant 
V.  Comback,  41  N.  J.  Eq.  349,  7  Atl.  633,  af- 
firming 39  N.  J.  Eq.  606;  Gilligan  v.  Daly, 
—  N.  J.  Eq.  — ,  80  Atl.  994;  Re  Suess,  37 
Misc.  469,  75  N.  Y.  Supp.  938;  Robinett's 
Appeal,  36  Pa.  174;  Halloway's  Estate,  13 
Phila.  317;  Huson  v.  Wallace,  1  Rich.  Eq. 
1. 

And  an  administratrix  who  permits  her 
husband  to  continue  a  business  belonging 
to  an  intestate  is  liable  for  the  net  profits 
thereof.  Re  Suess,  37  Misc.  469,  75  N.  Y. 
Supp.  938. 

While  other  cases  say  he  shall  be  charged 
with  the  ^'profits"  of  the  business.  Re  Rose, 
80  Cal.  166,  22  Pac.  86;  Re  McGovern,  118 
N.  Y.  Supp.  378;  Munzor's  Estate,  4  Misc. 
374,  26  N.  Y.  Supp.  818;  Re  Maloney,  233 
Pa.  614,  82  Atl.  968;  Oram's  Estate,  9 
Phila.  368;  Nivens  v.  Kivens,  66  C.  C.  A. 
146,  133  Fed.  39;  Heathcote  v.  Hulme,  1 
Jac.  &  W.  122,  20  Revised  Rep.  248;  Palmer 
V.  Mitchell,  2  Myl.  &  K.  672,  note;  Mc- 
Donald V.  Richardson,  5  Jur.  N.  S.  9,  1 
Giff.  81. 

Thus,  an  executor  is  liable  for  profits 
where  he  continues  a  partnership  business 
of  which  the  testator  was  a  member,  until 
the  expiration  of  the  term  fixed  by  the  ar- 
ticles of  copartnership.  Re  Maloney,  233 
Pa.  614,  82  Atl.  968. 

And  in  Re  United  States  Mortg.  &  T. 
Co.  Ii4  App.  Div.  632,  100  N.  Y.  Supp.*12, 
it  was  held  that  a  testamentary  trustee  who 
carried  on  a  business  without  authority 
was  answerable  for  the  profits. 

So,  in  Walker  v.  Woodward,  1  Rubs.  Ch. 
107,  26  Revised  Rep.  9,  an  administrator 
who  carried  on  decedent's  farm  was 
charged  with  the  profits  therefrom,  with 
interest  at  annual  rests,  where  he  diid  not 
keep  an  account  of  the  business. 
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And  an  adminifltrator  who  carries  on  a 
trade  or  business  at  a  profit  will  be  charged 
therewith,  less  the  reasonable  expenses  of 
the  business.    Robinett's  Appeal,  36  Pa.  174. 

But  an  administrator  who  carried  on  a 
blacksmithing  business  pending  the  settle- 
ment of  an  estate  is  not  answerable  for  the 
profits  thereof  to  one  to  whom  a  subse- 
quently discovered  will  devised  such  busi- 
ness. Flannigan's  Estate,  28  Pa.  Super. 
Ct.  487. 

And  the  net  profits  of  a  business  will  not 
be  charged  an  administrator  who  carries  on 
a  business. at  a  loss,  in  order  to  close  it  out. 
Re  Sharp,  6  Dem.  616. 

But  where  an  executor,  who  was  invested 
with  absolute  discretion  to  postpone  the 
sale  of  the  pro'perty  of  an  estate,  for  twen- 
ty-two years  paid  to  a  life  tenant  the  in- 
comie  from  a  business  carried  on  by  him,  as 
directed  by  will,  he  is  not  answerable  to  a 
remote  legatee  for  the  profits  of  such  busi- 
ness. Re  Crowther  [1895]  2  Ch.  56,  64  L. 
J.  Ch.  N.  S.  537,  13  Reports,  496,  72  L.  T. 
N.  S.  762,  43  Week.  Rep.  671. 

Where  an  administrator  is  chargeable 
with  the  profits  of  a  business,  in  establish- 
ing them,  only  those  resulting  from  the  cap- 
ital of  the  estate  should  be  included,  due  al- 
lowance being  made  for  the  business  skill 
of  the  administrator  in  carying  on  the  busi- 
ness. Gilligan  v.  Daly,  —  N.  J.  Eq.  — , 
80  AtL  904. 

Where  a  farming  business  was  carried  on 
without  authority,  the  beneficiaries  may, 
after  deducting  the  expense  of  the  business, 
elect  to  charge  the  administrator  with  the 
hire  of  a  slave  belonging  to  the  estate, 
which  he  employed  thereon.  McCreeliss  y. 
Hinkle,  17  Ala.  459. 

And  where  a  plantation  was  operated 
without  authority,  the  beneficiaries  may 
elect  to  charge  the  administrator  with  the 
rental  thereof,  or  the  profits ;  and  if  the  lat- 
ter are  tal^en,  the  administrator  is  entitled 
to  a  deduction  for  his  reasonable  expenses 
of  carrying  on  the  business.  Hinson  v. 
Williamson,  74  Ala.  180. 

Circumstances  may  arise  which  will  jus- 
tify taking  profits  lor  one  period  and  in- 
terest for  another.  But  notice  of  the  diso- 
lution  of  a  partnership,  unaccompanied 
by  a  settlement  of  the  accounts  or  a  trans- 
fer of  the  property,  is  not  sufficient.  Heath- 
cote  y.  Hulme,  1  Jac.  &  W.  122,  20  Re- 
vised Rep.  248. 

Where  profits  of  a  business  are  claimed, 
burden  of  showing  there  were  any  rests  up- 
on the  claimants.  Re  Suess,  37  Misc.  459, 
75  N.  Y.  8upp.  938;  Munzor's  Estate,  4 
Misc.  374,  25  N.  Y.  Supp.  818;  Re  United 
States  Mortg.  ft  T.  Co.  114  App.  Div.  532, 
100  N.  Y.  8upp.  12. 

And  the  burden  rests  on  the  claimants  to 
show  that  greater  profits  were  earned  than 
accounted  lor  by  the  personal  representa- 
tive. Re  Peck,  79  App.  Div.  296,  80  N.  Y. 
Supp.  76,  afiirmed  without  opinion  in  177 
N.  Y.  538,  69  N.  E.  1129. 

Where  an  executor  or  administrator  with- 
out authority  carries  on  a  farming  business 
belonging  to  an  estate,  he  may  be  charged, 


at  the  option  of  those  beneficially  interest- 
ed in  the  estate,  with  the  rental  of  the 
property  used  by  him  in  the  business.  Har- 
rison y.  Harrison,  39  Ala.  489;  Hinson  y. 
Williamson,  74  Ala.  180;  Sparrow's  Succes- 
sion, 39  La.  Ann.  696,  2  So.  501. 

An  administrator  who,  without  author- 
ity, continues  planting  operations  for  sev- 
eral years,  without  attempting  to  lease  the 
plantjEition,  becomes  liable  for  the  rental 
value  thereof  during  such  time.  Sparrow's 
Succession,  39  La.  Ann.  696,  2  So.  501. 

So,  an  administrator  is  answerable,  at 
the  election  of  the  beneficiaries,  either  for 
the  profits  or  the  rental  of  a  plantation 
belonging  to  a  decedent,  which  he  carried 
on  without  having  obtained  an  order  from 
the  court,  as  the  statute  required.  Steele 
V.  Knox,  10  Ala.  608. 

And  an  administrator  de  bonis  non  who 
continues  the  plantation  business  of  an  in- 
testate is  personally  answerable  to  distrib- 
utees for  the  net  profits  or  the  rent  of  the 
property  employed,  with  interest.  Hinson 
V.  Williamson,  74  Ala.  180. 

So,  an  administrator  who  keeps  an  estate 
together  without  an  order  of  court,  as  re- 
quired by  statute,  and  works  a  plantation 
belonging  to  an  estate  for  a  number  of 
years,  is  liable,  at  the  election  of  the  dis- 
tributees, either  for  the  rental  of  the  land 
and  hire  of  the  slaves  of  the  estate,  em- 
ployed thereon,  and  interest,  or  they  may 
take  the  net  proceeds  of  the  crops  raised. 
Harrison  v.  Harrison,  39  Ala.  489. 

Or,  he  may  be  charged,  at  the  election  of 
those  interested  in  the  estate,  wit^  the 
value  of  the  services  of  slaves  belonging  to 
the  estate,  which  he  employed  in  working 
the  plantation.  Ibid;  McCreeliss  y.  Hin- 
kle, 17  Ala.  459. 

So,  an  executor  who,  without  authority, 
keeps  an  estate  together  and  works  a  plan- 
tation of  the  decedent,  is  liable,  at  the 
election  of  the  distributees,  for  the  crops 
raised  thereon,  or  for  the  hire  of  the  slaves 
of  the  estate  employed  thereon.  Billingslea 
y.  Young,  33  Miss.  95. 

And  after  the  death  of  a  widow,  who,  as 
administratrix  of  her  husband's  estate, 
formed  a  copartnership  with  the  children  of 
full  age  and  others,  and  employed  the  slaves 
of  the  estate  in  working  a  plantation,  the 
minor  heirs  may  recover  from  the  surviving 
partners  for  the  services  of  the  slaves. 
Cuille  v.  Gassen,  14  La.  Ann.  5. 

But  an  administrator  who  improperly 
carried  on  a  farming  business,  upon  being 
charged  by  the  distributees  with  the  hire 
of  slaves  belonging  to  the  estate,  which  he 
worked  on  the  farm,  will  be  allowed  com- 
pensation for  caring  for  those  who  were 
helpless.    Steele  v.  Knox,  10  Ala.  608. 

And  an  administrator  will  be  charged 
with  the  value  of  the  services  of  domestic 
animals  belonging  to  the  estate,  which  he 
employed  on  such  plantation.  Harrison  v. 
Harrison,  supra. 

So,  in  Huson  y.  Wallace,  1  Rich.  Eq.  1, 
an  administrator  who  re-chartered  a  ferry 
belonging  to  his  intestate  was  charged  with 
the  rents  and  profits  Xher^f. 
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While  the  personal  representative  may,  at 
the  election  of  those  interested  in  the  estate, 
be  charged  with  either  such  rental  or  the 
net  profits  realized  by  him,  they  cannot 
have  both.  McCreeliss  v.  H inkle,  17  Ala. 
459. 

As  to  the  liability  of  a  guardian  for  the 
profits  of  a  business  or  rental  of  the  prop- 
erty employed  therein,  see  infra,  IV.  d. 

4.  Liability    incurred    in    winding    up 

"business, 

(a)  In  general,         , 

As  to  the  allowance  from  an  estate  of 
the  expenses  incurred  by  a  personal  repre- 
sentative while  winding  up  a  trade  or  busi- 
ness, see  infra,  V.  f,  3. 

An  administrator  is  not  answerable  for 
the  net  profits  of  a  business  which  he  car- 
ried on  at  a  loss,  in  order  to  wind  it  up. 
Re  Sharp,  6  Dem.  516. 

(b)  For  losses  sustained. 

Losses  sustained  as  a  result  of  a  personal 
representative's  continuing  a  mercantile 
business  in  order  to  dispose  of  it  will  not 
fall  upon  him.  Merritt  v.  Merritt,  62  Mo. 
160;  Re  Semple,  189  Pa.  385,  42  Atl.  28, 
reversing  28  Pittsb.  L.  J.  N.  S.  431 ;  Orne*s 
Estate,  7  Pa.  Dist.  R.  337;  Greiner's  Es- 
tate, 14  Pa.  Dist.  R.  348 ;  Wright  v.  Beatty , 
2  Alberta  L.  Rep.  89;  Garrett  v.  Noble,  6 
Sim.  504,  3  L.  J.  Ch.  N.  S.  159. 

This  doctrine  has  been  applied  where  an 
execiitor,  to  whom  was  bequeathed  a  half 
interest  in  personal  property  used  in  a 
hotel  business,  without  an  order  of  the 
court,  in  good  faith,  carried  on  the  busi- 
ness for  a  year  or  more  at  a  loss,  until  it 
could  be  sold  to  advantage,  tlie  business 
having  been  a  losing  one  during  the  lifetime 
of  the  testator.  Merritt  v.  Merritt,  62  Mo. 
150. 

And  it  has  been. applied  where  a  personal 
representative  at  a  loss  conducted  a  hotel 
business  in  order  to  affect  a  sale  and  pre- 
serve its  lease,  continually  advertising  it 
for  sale,  since  the  loss  will  be  considered  an 
expense  of  administration,  even  against 
creditors  of  the  testator  who  assented  to 
and  acquiesced  in  the  conduct  of  the  exec- 
utor. Wright  V.  Beatty,  2  Alberta  L.  Rep. 
89. 

So,  it  has  been  applied  where  an  adminis- 
trator, in  the  exercise  of  that  degree  of  care 
and  caution  that  a  prudent  man  would  have 
employed,  continued  a  manufacturing  busi- 
ness for  about  six  months  during  a  period 
not  propitious  for  a  sale,  and  then  dis- 
posed of  it  for  less  than  its  inventory  value. 
Orne's  Estate,  7  Pa.  Dist.  R.  337. 

And  an  administrator  who,  in  good  faith, 
continued  a  business  belonging  to  an  estate, 
continually  advertising  it  for  sale,  will  not 
be  charged  with  a  loss  resulting  therefrom. 
Greiner's  Estate,  14  Pa.  Dist.  R.  348. 

So,  executors  are  not  answerable  for  a 
loss  sustained  by  the  operation  for  a  year 
of  a  business  belonging  to  an  estate,  where 
it  was  impossible  to  sell  it  sooner,  and 
(0  L,R.A.(N.S.) 


they  acted  in  good  faith,  under  a  direction 
of  the  will  to  collect  the  personal  property 
of  the  testator  with  all  convenient  speed. 
Garrett  v.  Noble,  6  Sim.  604,  3  L.  J.  Ch. 
N.  S.  169. 

And  an  administrator  is  not  answerable 
for  a  loss,  where  he  carried  on  a  business 
for  several  years,  paying  from  the  proceeds 
about  a  quarter  of  a  million  dollars  in 
debts  of  the  decedent,  and  afterwards  sell- 
ing the  business  for  $48,000  less  than  its 
appraised  value,  it  appearing  that  the  stock 
was  old,  and  that  the  administrator  tried  re- 
peatedly to  sell  it,  and  also  that  it  would 
have  been  impossible  to  obtain  a  better 
price  than  he  did.  Re  Semple,  189  Pa.  385, 
42  Atl.  28,  reversing  28  Pittsb.  L.  J.  N.  S. 
431. 

So,  an  executor  is  not  answerable  for  a 
loss  where,  in  good  faith,  he  continued  a 
boarding  school,  which  the  testator  had  car- 
ried on  for  many  years,  for  the  balance  of 
the  term  in  which  the  testator  died,  where 
there  were  manv  contracts  for  tuition  for 
the  full  term.  Re  Benedict,  13  Abb.  N.  C. 
67,  1  Dem.  547. 

An  executor  who,  without  testamentary 
authority,  continued  in  good  faith,  for  three 
years,  in  order  to  wind  it  up,  a  business 
which  required  skill  and  judgment  in  its 
management,  and  from  the  proceeds  he  paid 
all  of  the  testator's  debts,  will  not  be 
charged  with  the  difl'erence  between  the  ap- 
praised value  of  the  business  and  the  price 
he  obtained  therefor,  where  an  immediate 
sale  would  have  resulted  in  a  heavy  loss. 
Bowker's  Estate,  12  Phila.  88. 

So,  an  administrator  who,  in  good  faith, 
carried  on  a  business,  continually  advertis- 
ing it  for  sale,  will  not  be  charged  with  a 
resulting  loss.  Greimer's  Estate,  14  Pa. 
Dist.   R.    348. 

As  to  the  right  of  a  personal  representa- 
tive to  indemnity  from  an  estate  for  losses 
sustained  while  carrying  on  a  trade  or 
business  without  authority,  in  order  to 
wind  it  up,  see  Wright  v.  Beatty,  infra,  VI. 

(c)  For  debts  contracted, 

• 

As  to  the  allowance  as  cost  of  administra- 
tion of  expenses  incurred  by  personal  repre- 
sentative in  winding  up  a  trade  or  business, 
see  infra,  V.  f,  3. 

Or  when  done  under  statute,  see  infra, 
V.  f,  5. 

And  when  done  under  an  order  of  court, 
see  infra,  V.  f,  6. 

Within  reasonable  limits,  the  personal 
representative  may,  if  for  the  best  inter- 
ests of  the  estate,  purchase  goods  to  re- 
plenish the  stock  and  incur  liabilities  with- 
out incurring  individual  responsibility 
therefor.    Re  Sharp,  5  Dem.  516. 

But  for  a  case  holding  the  contrary,  see 
Re  Osburn,  infra.  III.  c,  6   (b). 

S,  Liability  when  acting  under  stattUe, 

(a)  For  losses  sustained, 

A  personal   representative  who  works  a 
I  farm   belonging   to   his   decedent   under   a 
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statutory  provision  permitting  it  is  not 
answerable  for  a  loss  sustained,  unless  the 
result  of  bis  own  mismanagement  or  negli- 
gence. Harding  t.  Evans,  3  Port.  (Ala.) 
221,  29  Am.  Dec.  255;  Tayloe  v.  Busb,  75 
Ala.  432;  Stephens  v.  James,  77  Ga.  139, 
3  S.  £.  160;  King  v.  Johnson,  96  Ga.  497, 
23  S.  £.  500;  Lawton  v.  Fish,  51  Ga.  650. 

And  an  executor  who,  under  a  statute 
permitting  him  to  do  so,  continued  a  busi- 
ness belonging  to  his  testator,  does  not 
become  liable  for  resulting  losses  unless 
due  to  a  failure  to  exercise  reasonable  dis- 
cretion, notwithstanding  the  will  directed 
that  such  business  should  be  closed  imme- 
diately upon  the  death  of  the  testator. 
Dwyer  v.  BLalteyer,  68  Tex.  554,  5  S.  W.  78. 

But  an  administrator  is  personally  liable 
for  resulting  losses  where  he  carried  on  a 
plantation  business  for  the  year  in  which 
hifi  intestate  died  without  a  necessary  or- 
der from  the  court,  as  required  by  statute. 
Poullain  t.  Brown,  82  Ga.  412,  9  S.  E. 
1131. 

And  he  will  not  be  answerable  for  losses 
saslained  as  the  result  of  an  unpropitious 
season,  where,  without  such  an  order  of 
court,  a  plantation'  was  cultivated  by  him 
for  the  season  in  which  his  intestate  died. 
Lawton  v.  Fish,  51  Ga.  647. 

fb)  For  debts  contracted. 

As  to  the  right  of  a  personal  represen- 
tative to  indemnity  from  an  estate  under 
such  circumstances,  see  infra,  VI. 

Notwithstanding  that  an  executor  may, 
by  statute,  where  his  intestate  dies  after 
January  1st,  cultivate  his  plantation  for 
the  current  year,  he  becomes  personally 
liable  for  debts  contracted  in  so  doing. 
Stephens  v.  James,  77  Ga.  139,  3  S.  E.  160; 
Harding  t.  Evans,  3  Port.  (Ala.)  221,  29 
Am.  Dec.  255. 

However,  if  such  indebtedness  was  prop- 
erly incurred,  it  may  be  allowed  by  the 
court  against  the  estate,  and  retained  by 
the  executor,  notwithstanding  the  business 
resulted  in  a  loss,  unless  due  to  his  own 
mismanagement  or  fault.     Ibid. 

But  if  a  personal  representative  contin- 
ues to  carry  on  a  plantation  after  the  ex- 
Eiration  of  the  year  provided  by  statute, 
e  becomes  personally  liable  for  all  expenses 
thereafter  incurred.  Eubank  v.  Clark,  78 
Ala.  73;  Johnson  v.  Parnell,  60  Ga.  661; 
King  T.  Johnson,  96  Ga.  497,  23  S.  E.  500. 

Since  a  statute  permitting  the  personal 
representative  to  carry  on  the  business  of 
a  decedent  does  not  include  a  partnership 
business,  the  former  becomes  personally 
liable  on  a  note  given  by  him  for  purchases 
made  in  behalf  of  such  partnership,  where 
his  conduct  led  the  payee  to  believe  that 
he  was  a  partner.  Altgelt  v.  Sullivan,  — 
Tex.  Civ.  App.  — ,  79  S.  W.  333. 

So,  be  may  bind  himself  by  paying  in- 
terest on  such  a  note.  Altgelt  v.  Alamo 
Kat.  Bank,  — ^Tex.  Civ.  App.  —,  79  S.  W. 
582. 

An  administrator  becomes  individually 
liable  for  merchandise  purchased  for  ^ 
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trade  or  business  he  is  closing  up  under  an 
order  of  a  court,  granted  pursuant  to  a  stat- 
ute, since  his  power  under  such  order  did 
not  extend  to  the  purchasing  of  goods  to  re- 
plenish the  stock.  Re  Osburn,  36  Or.  8,  58 
Pac.  521. 

As  to  the  allowance  as  a  cost  of  adminis- 
tration, from  an  estate,  of  expenses  in- 
curred by  an  administrator  while  carrying 
on  a  trade  or  business  under  statutory  au- 
thority, see  infra,  V.  f,  6. 

6.  Liability  when  acting  under  order  of 

court, 

(a)  For  losses  sustained. 

It  was  said  in  Merritt  v.  Merritt,  62  Mo. 
150,  that  an  executor  who  carries  on  a  trade 
of  the  testator  by  a  decree  of  a  court  of 
chancery  is  not  answerable  for  losses  sus- 
tained. 

The  selling  by  an  administrator  of  a 
stock  of  goods  at  private  sales  at  retail, 
according  to  the  ordinary  course  of  mer- 
chandising, under  the  orders  of  the  court, 
though  not  a  regular  proceeding  by  law, 
is  not  fraudulent  per  se,  but  any  resulting 
loss  to  the  estate  will  authorize  an  inquiry 
into  the  bona  fides  of  the  transaction.  Mc- 
Leod  v.  Griffis,  45  Ark.  505. 

(b)  For  debts  contracted. 

It  is  perhaps  intimated  in  Fleming  ▼. 
Kelly,  18  Colo.  App.  23,  69  Pac.  272,  and 
Carroll  v.  Davidson,  23  La.  Ann.  428,  that  a 
personal  representative  would  not  be  even 
primarily  personally  liable  for  debts  prop- 
erly contracted  while  carrying  on  a  busi- 
ness under  order  of  the  court,  though  nei- 
ther is  full  authority  to  that  effect. 

In  Alexander  v.  Herring,  —  Miss.  — ,  55 
So.  360,  it  was  said  that  if  there  was  any 
liability  under  a  contract  made  by  the  ad- 
ministrator while  operating  a  sawmill  un- 
der an  order  of  the  court  which  it  had  no 
power  to  make,  it  was  a  personal  liability, 
and  not  a  liability  of  the  estate. 

As  to  the  allowance  from  an  estate  of  the 
expenses  incurred  by  a  personal  representa- 
tive while  carrying  on  a  trade  or  business 
under  an  order  of  court,  see  infra,  V.  f,  6. 

IV,  Liability  of  guardian  for  carrying 
on  business  for  benefit  of  ward, 

a.  In  general. 

Where,  with  the  consent  of  all  persons 
interested  in  the  estate,  a  guardian  carried 
on  a  manufacturing  business  belonging  to 
his  ward  at  a  profit,  building  a  necessary 
warehouse^  upon  land  belonging  to  the  wife 
of  his  ward,  upon  the  court  refusing  to  al- 
low the  guardian  the  cost  thereof,  he  was 
allowed  rent  from  the  estate  for  tlie  use 
of  the  building.  Murphy  v.  Walker,  131 
Mass.  341. 

b.  For  losses  sustained. 

And  a  guardian  who  neglects  his  ward's 
farm,  an4  does  no^  Qultivate  it  as  a  pru- 
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dent  farmer  would  his  own,  will  be  required 
to  make  good  the  loss,  as  well  as  the  depre- 
ciation, where  his  conduct  impoverished  the 
land.    Willis  v.  Fox,  25  Wis.  646. 

So,  the  guardian  of  an  insane  person, 
having  no  right  to  carry  on  a  mercantile 
business  belonging  to  his  ward,  is  individ- 
ually liable  for  all  losses  incurred.  Cor- 
coran V.  Allen,  11  R.  I.  567.  But,  said  the 
court,  had  the  business  been  conducted  at 
a  profit,  undoubtedly  the  ward  would  not 
have  been  permitted  to  reap  the  benefit 
without  discnarging  the  burden. 

c.  Twr  debts  eontrcusted. 

It  was  held  in  Be  Neasmith,  77  C.  C.  A. 
402,  147  Fed.  160,  that  conceding,  for  the 
sake  of  the  argument,  that  a  guardian  had 
no  power  to  involve  her  ward's  estate  in  a 
copartnership,  she  might  become  individu- 
ally liable  as  a  partner  for  the  debts  of  the 
concern. 

So,  the  conservator  of  an  incompetent 
person,  having  no  authoritjr  to  purchase  a 
business  for  the  benefit  of  his  ward,  is  indi- 
vidually liable  for  money  expended  by  him 
for  that  purpose.  Church  v.  Rosenstein, 
85  Conn.  270,  82  Atl.  568. 

And  debts  contracted  by  a  guardian  while 
carrying  on  a  trade  or  business  on  behalf 
of  his  ward,  without  authority  so  to  do,  are 
binding  upon  the  former  individually,  and 
not  upon  the  estate  of  the  ward.  Warren 
V.  Union  Bank,  157  N.  Y.  259,  43  L.R.A. 
256,  68  Am.  St.  Rep.  777,  51  N.  E.  1036, 
reversing  28  App.  Div.  7,  51  N.  T.  Supp. 
27. 

But  the  committee  of  a  lunatic,  when 
authorized  by  the  court  to  carry  on  the 
latter's  business,  is  not  personally  liable  for 
supplies  purchased,  which  were  not  charged 
to  the  committee,  but  in  the  name  under 
which  the  lunatic  did  business,  it  not  ap- 
pearing that  credit  was  given  to  the  com- 
mittee, or  that  he  made  any  false  repre- 
sentations as  to  the  position  he  occupied. 
Isaacs  V.  Chinery,  74  L.  T.  N.  S.  320. 

As  to  the  allowance  from  an  estate  of  the 
expenses  incurred  by  a  guardian  while  car- 
rying on  a  trade  or  business  for  his  ward's 
benefit,  see  infra,  V.  f,  4. 

d.  For  profits  of  "business  or  rental  of 
property  enibarleed  or  used  in  busi^ 
ness, 

A  guardian  who  works  a  farm  belonging 
to  his  ward  without  obtaining  a  necessary 
order  from  the  court  under  a  statute  per- 
mitting it,  and  who  appropriates  the  pro- 
ceeds to  his  own  uses,  is  liable  to  the  ward 
for  the  reasonable  rental  of  the  land.  Par- 
lin  V.  Webster,  17  Tex.  Civ.  App.  631,  43 
S.  W.  569. 

Where  an  executor  and  the  guardian  of 
minor  heirs,  after  the  expiration  of  a  part- 
nership in  which  the  testator  was  a  part- 
ner, in  accordance  with  the  stipulation  of 
the  articles  of  partnership,  continue  the 
property  of  the  estate  therein,  the  executor 
is  answerable  to  the  heirs  for  the  profits 
thereof.  Wedderbum  v.  Wedderburni  2 
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Keen,  722,  affirmed  in  4  MyL  ft  C.  42,  8  H 
J.  Cb.  N.  S.  177,  3  Jur.  506. 

F.  UdbilUy  of  estate  for  debts  con^ 
tracted  and  expenses  incurred  by  per^ 
sonal  representative  or  testamentary 
trttstee  in  carrying  on  business, 

a.  When  business  carried  on  under  te«- 
tamentary  poufer  or  that  in  articles 
of  partnership, 

1,  lAabiUty  of  general  assets  of  estate, 

A  mere  testamentary  direction  to  an  ex- 
ecutor to  continue  a  business  belonging  to 
his  testator  is  insufficient  to  bind  the  gen- 
eral assets  of  his  estate  for  trade  debts  con- 
tracted by  the  former.  Altheimer  t.  Hunt^ 
er,  56  Ark.  159,  19  S.  W.  496;  Fridenbura 
V.  Wilson,  20  Fla.  359;  Delaware,  L.  &  W. 
R  Co.  V.  Gilbert,  44  Hun,  201,  rehearing 
denied  in  45  Hun,  589,  affirmed  without 
opinion  in  112  N.  Y.  673,  20  N.  £.  416; 
Willis  V.  Sharp,  113  N.  Y.  686,  4  L.RA. 
493,  21  N.   E.   705. 

The  creditors  in  such  case  can  only  pur- 
sue the  assets  embarked  in  the  trade  at  the 
death  of  the  testatrix.  Willis  t.  Sharp, 
supra. 

Thus,  executors  who  carry  on  a  business 
by  direction  of  a  will  cannot  bind  the  estate 
for  money  lent  them  for  use  therein  by  a 
deliverv  of  the  title  deeds  to  realty  not  used 
in  such  business.  M'Neillie  v.  Acton,  4 
DeG.  M.  ft  G.  744,  23  L.  J.  Ch.  N.  8.  11, 
17  Jur.  1041,  2  Eq.  Rep.  21. 

But  such  mortgage  will  be  valid  as  to  the 
interest  in  the  realty  belonging  to  one  of 
the  executors.     Ibid. 

An  executor,  although  directed  by  will  to 
continue  a  business  oi  the  testator,  cannot 
charge  the  trust  estate  for  debts  created  by 
him,  unless  express  power  to  do  so  is  con- 
ferred by  will.  Steele  v.  Steele,  64  Ala. 
438,  38  Am.  Rep.  15. 

And  directions  to  an  executor  to  carry  on 
a  trade  belonging  to  the  testator  do  not 
authorize  the  embarking  therein  of  addi- 
tional property  of  the  estate.  M'NelUie  v. 
Acton,  supra. 

So,  a  testamentary  direction  to  continue 
an  .interest  of  a  testator  in  a  partnership 
will  not  permit  the  investment  by  an  ex- 
ecutor of  other  funds  of  the  estate  therein. 
Smith  V.  Ayer,  101  U.  S.  320,  25  L.  ed.  966. 

So,  the  fact  that  executors  delay  the 
disposal  of  a  testator's  interest  in  a  part- 
nership does  not  warrant  an  inference  of  an 
election  by  them  to  continue  the  estate  in 
trade,  as  the  will  permitted  them  to  do,  so 
as  to  make  the  testator's  estate  liable  for 
partnership  debts  subsequently  contracted. 
Bacon  v.  Pomeroy,  104  Mass.  677. 

While  an  executor  who  was  empowered 
by  will  to  conduct  a  business  until  a  desig- 
nated person  arrived  at  a  certain  age  might, 
during  such  period,  bind  the  estate  for 
money  borrowed  for  use  in  the  business,  he 
could  not  do  so  thereafter,  since  his  right 
to  carry  on  the  business  terminated  when 
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tbe  former  became  of  age.  Crooke  v.  Hume, 
139  Ky.  834,  109  S.  W.  364. 

And  the  general  assets  of  an  estate  are 
not  liable  for  debts  contracted  by  an  ex- 
ecutor while  carrying  on  a  business  pursu- 
ant to  a  testamentary  direction  to  conduct 
some  legitimate  business  for  the  benefit  of 
the  testator's  son.     Re  Sharp,  5  Dem.  516. 

But  the  rule  sustained  by  the  weight  of 
authority  is  that  the  general  assets  of  an 
estate  will  be  subject  to  the  payment  of 
debts  contracted  by  an  administrator  while 
carrying  on  a  business  in  behalf  of  an  es- 
tate, pursuant  to  a  testamentary  direction, 
where  the  will  shows  clearly  and  unequivo- 
cally that  it  was  the  intention  of  the  testa- 
tor that  his  general  assets  should  be  bound 
therefor.  Dimmock  v.  Dimmock,  52  L.  T. 
N.  S.  494;  Ferris  v.  Van  Ingen,  110  Ga. 
102,  36  S.  E.  347;  Morrow  v.  Morrow,  2 
Tenn.  Ch.  649;  Lambert  v.  Eendle,  3  New 
Beports,  247;  Burwell  v.  Cawood,  2  How. 
672,  11  L.  ed.  383;  Davis  v.  Christian,  16 
Gratt  11;  Furst  v.  Armstrong,  202  Pa. 
348,  90  Am.  St.  Rep.  653,  51  Atl.  996; 
Waddeirs  Estate,  196  Pa.  294,  46  Atl.  304; 
Willis  V.  Sharp,  113  N.  Y.  588,  4  L.R.A.  493, 
21  N.  E.  705,  affirming  43  Hun,  434;  Friden- 
burg  V.  Wilson,  20  Fla.  359;  Altheimer  v. 
Hunter,  56  Ark.  159,  19  S.  W.  496;  Cut- 
bush  v.  Cutbush,  :  Beav.  184,  8  L.  J.  Ch. 
N.  S.  175,  3  Jur.  142. 

Such  a  clear  and  unequivocal  intention 
to  charge  the  general  assets  of  an  estate 
is  shown  by  a  testamentary  direction  to  an 
executor  to  sell  all  of  an  estate  in  order  to 
carry  on  a  trade  or  business  (Davis  v. 
Christian,  15  Gratt.  11) ;  or  to  hold  all  of 
a  testator's  property  in  "trust,  in  order  to 
apply  the  income  te  the  support  and  edu- 
cation of  his  children,  and  also  to  carry  on 
some  legitimate  business  for  their  benefit, 
with  power  to  sell  or  make  such  other  dis- 
position of  the  real  and  personal  property 
as  the  safe  conduct  of  the  business  should 
require  (Willis  v.  Sharp,  113  N.  Y.  588, 
4  LrJL.  493,  21  K.  E.  705,  affirming  43 
Hun,   434). 

And  a  testator's  entire  estate  will  be 
bound  for  trade  debte  where  an  executor 
was  given  power  te  conduct  a  business  for 
such  time  as  he  might  deem  fit.  Furst  v. 
Armstrong,  202  Pa.  348,  90  Am.  St.  Rep. 
653,  ^1  Atl.  996. 

And  in  Morrow  v.  Morrow,  2  Tenn.  Ch. 
549,  an  estate  was  held  liable  for  debts  con- 
tracted by  an  executer  who  conducted  a 
business  under  the  terms  of  a  will  which 
declared  that  all  of  the  testator's  property 
should  be  responsible  for  debts  contracted 
by  his  executor. 

So,  in  Waddell's  Estate,  196  Pa.  294,  46 
Atl.  304,  it  was  held  that  an  executor 
might  embark  the  general  assets  in  a  busi- 
ness, where  he  was  directed  by  will  to  con- 
tinue a  testator's  trade  of  business  inter- 
este  until  they  could  be  sold  to  advantas^e. 
in  the  same  manner  as  the  testator  might 
do  if  living  and  managing  the  business. 

So,  the  whole  of  an  estate  is  bound  bv 
debte  contracted  by  an  executor,  who  was 
the  testator's  surviving  partner,  in  con- 
40  L.R.A.(N.S.) 


tinning  a  partnership  business  under  power 
to  continue  such  business,  make  sales,  pur- 
chase goods,  negotiate  loans,  employ  labor, 
renew  and  extend  existing  commercial  ob- 
ligations, make  notes  and  contracts,  and  to 
do  and  perform  all  other  acte  necessary  to 
the  successful  conduct  thereof.  Ferris  v. 
Van  Ingen,  110  Ga.  102,  35  S.  E.  347. 

And  it  was  held  in  Blodgett  v.  American 
Nat.  Bank,  49  Conn.  9,  that  the  general  as- 
sets of  an  estete  were  bound  by  trade  debts 
contracted  after  the  death  of  the  testator  by 
his  executor,  who  was  his  surviving  part- 
ner, and  who  carried  on  the  partnership 
business  under  the  provisions  of  the  articles 
of  partnership  to  the  effect  that  the  business 
should  not  be  dissolved  on  the  testator's 
death,  but  that  his  executor  should  con- 
tinue it  and  act  in  his  stead,  and  perform 
all  of  his  stipulations  contained  in  the  ar- 
ticles. 

And  the  assete  of  an  estate  are  answer- 
able for  debte  contracted  bv  an  executor 
while  carrying  on  a  trade  or  business  under 
testamentary  power,  where  the  beneficiaries 
of  the  estate  did  not  object  to  his  conduct. 
Levi's  Estete,  224  Pa.  233,  73  Atl.  334. 

So,  in  Crawford  v.  Hays,  27  Pitteb.  L.  J. 
226,  it  was  held  that  a  judgment  was 
properly  rendered  against  an  executor,  who 
carried  on  a  business  by  direction  of  a 
will,  on  a  contract  made  by  him,  pertaining 
to  the  business. 

And  in  Bantz  v.  Bantz,  52  Md.  686;  and 
Clapp  V.  Clapp,  10  N.  Y.  S.  R.  733,  it  was 
held  that  the  estate,  and  not  an  executor 
who  carries  on  a  business  by  virtue  of  the 
terms  of  a  will,  is  answerable  for  the  trade 
debts  contracted  by  him. 

So,  it  was  held  in  Reakirt  v.  Flanagan, 
6  Pa.  Dist.  R.  402,  that  a  creditor  might 
have  execution  against  an  estate  which  had 
been  benefited  by  goods  sold  an  executor, 
who  was  directed  by  will  to  carry  on  a 
business  and  who  was  unable  te  pay  such 
debts. 

And  it  was  held  in  Hankey  v.  Hammond, 
Buck,  Bankr.  210,  that  if  the  trade  assets 
were  insufficient  to  pay  the  debts  created 
by  an  executor  who  carried  on  a  business 
under  authority  conferred  by  will,  they 
were  payable  from  the  general  assete  of  the 
estete. 

It  was  held  in  Laughlin  v.  Lorenz,  48 
Pa.  276,  86  Am.  Dec.  592,  that  where  neith- 
er the  covenante  of  articles  of  copartnership 
nor  the  provisions  of  a  will  permitting  an 
executor  to  continue  a  trade  or  business 
limited  tl^e  fund  to  be  made  liable  for  the 
contracte  of  the  executor  in  carrying  on  the 
business,  the  testator's  general  estate  was 
liable  therefor. 

But  the  general  assets  of  an  estate  are 
not  bound  by  trade  debte  contracted  by  an 
executor  who  carried  on  a  business  under 
a  testamentary  direction  contained  in  the 
will  of  a  married  woman,  to  the  effect  that 
the  executor,  her  husband,  should,  after  her 
rleath,  continue  a  mercantile  business  be- 
longing  to  her,  so  long  as  he  should  remain 
sober  and  of  good  habite,  so  as  properlv  to 
conduct  it.  Saperstein  v.  Ullman,  49  App. 
15 
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Div.  446,  63  N.  Y.  Supp.  626  (two  judges 
dissenting,  however,  on  the  ground  that  the 
will  was  sufficient  to  render  the  assets 
embarked  in  the  business  liable  at  least), 
affirmed  in  168  N.  Y.  636,  61  N.  E.  563, 
Vann,  J.,  dissenting  for  the  same  reason. 

And  an  executor  cannot  bind  an  estate 
for  supplies  furnished  for  \porking  a  plan- 
tation which  he  carried  on  under  testa- 
mentary authority  to  retain  all  of  the  tes- 
tator's property  in  his  hands  until  the  for- 
mer's youngest  child  became  of  age,  and  also 
to  cultivate  the  lands  of  the  estate,  and 
to  apply  the  proceeds,  after  the  payment 
of  the  necessary  expenses,  to  the  support 
and  education  of  the  children  of  the  testa- 
tor, and  to  devote  the  surplus  to  the  pur- 
chasing of  negroes  and  other  property,  since 
the  power  conferred  upon  the  executor  justi- 
fied the  use  of  the  income  only  for  the  pur- 
goses  specified.  Hagan  ▼.  l^arksdale,  44 
[iss.  186. 

So,  a  mortgage  cannot  be  enforced  where 
given  by  executors  on  lands  of  their  testa- 
tor, in  order  to  obtain  money  with  which 
to  pay  a  judgment  rendered  against  them 
personally  for  goods  purchased  by  them 
whilp  carrviTigr  on  a  business  under  testa- 
mentary authority  to  do  so  as  long  as  they 
siiouiu  judge  it  best  for  the  estate,  notwith- 
Btanding  the  mortgage  was  authorized  by 
a  court  of  chancery.  Fridenburg  ▼.  Wil- 
son, 20  Fla.  359. 

And  an  executor  cannot  be  held  liable  in 
his  representative  capacity  for  coal  fur- 
nished him  for  the  operation  of  a  manufac- 
turing plant  he  managed  under  testamen- 
tary power  to  continue  it  for  ten  years 
from  the  death  of  the  testator,  and  to  use 
the  capital  then  invested  as  well  as  the 
proceeds  and  profits  of  the  business,  since 
no  authority  to  bind  the  general  assets  of 
the  estate  was  thereby  conferred  upon  him. 
Delaware,  L.  &  W.  R.  Co.  v.  Gilbert,  44 
Ilun,  201,  rehearing  denied  in  45  Hun,  589, 
affirmed  without  opinion  in  112  N.  Y.  673, 
20  N.  E.  416. 

Nor  may  a  judgment  for  goods  purchased 
by  an  executor  for  use  in  a  business  carried 
on  by  him  under  the  terms  of  a  will  be 
rendered  against  him  in  his  representative 
capacity,  under  a  statute  permitting  actions 
to  be  maintained  against  executors  and 
administrators  as  such  except  it  is  sought 
to  charge  them  personally,  since  the  exec- 
utor is  personally  liable.     Ibid. 

Nor  are  the  general  assets  of  an  estate 
liable  for  the  payment  of  trade  debts  creat- 
ed by  an  executor  who  was  empowered  by 
will  to  continue  a  partnership  business  after 
the  death  of  the  testator.  Pitkin  y.  Pitkin, 
7  Conn.  307,  18  Am.  Dec.  111. 

And  the  general  assets  of  an  estate  are 
not  bound  by  debts  contracted  by  an  exec- 
utor who  joined  in  the  management  of  a 
partnership  business  with  the  surviving 
partner,  since  testamentary  directions  to 
manage  the  testator's  estate  and  to  convey 
it  at  discretion,  without  reference  to  such 
partnership,  was  insufficient  to  permit  him 
to  join  in  carrying  on  such  business.  Citi- 
zens' Mut.  Ins.  Co.  y.  Ligon,  50  Miss.  305. 
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So,  securities  belonging  to  an  estate  can- 
not be  pledged  by  an  executor  who  was  au- 
thorized by  will  to  retain  the  testator's  in- 
terest in  a  partnership,  for  debts  created 
subsequent  to  the  death  of  the  testator. 
Smith  V.  Ayer,  101  U.  S.  320,  25  L.  ed.  955. 

And  directions  in  a  will  to  carry  on  a 
business  with  the  testator's  surviving  part- 
ner do  not  authorize  the  executor  to  borrow 
money  therefor,  and  mortgage  the  realty 
of  the  estate  to  secure  its  payment.  Smith 
V.  Smith,  13  Grant,  Ch.    (U.  C.)    81. 

As  to  the  liability  of  tlie  general  assets 
of  an  estate  for  debts  contracted  by  a  per- 
sonal representative  while  carrying  on  a 
trade  or  business  without  testamentary  au- 
thority, see  infra,  V.  b. 

And  as  to  the  liability  of  the  assets  of  an 
estate  where  a  trade  or  business  is  carried 
on  under  a  statutory  power,  or  by  virtue  of 
an  order  of  court,  see  infra,  V.  c,  d,  e; 
or  by  a  guardian,  supra,  IV. 

As  to  the  power  of  a  personal  represent- 
ative to  mortgage  trade  assets,  see  infra, 
V.  a,  2. 


2,  liiability    of    assets    embarked    in 

trade. 

A  person  who  extends  credit  to  an  ex- 
ecutor while  carrying  on  a  trade  or  business 
on  behalf  of  an  estate  is  entitled  to  satis- 
faction of  his  claim  from  the  assets  em- 
barked by  the  testator  in  such  trade  or 
business,  which  is  a  remedy  in  addition  to 
the  individual  liability  of  the  executor. 
Altheimer  v.  Hunter,  66  Ark.  159,  19  S.  W. 
496;  Friedenburg  v.  Wilson,  20  Fla.  359; 
Barber  y.  Murphy,  23  Ky.  L.  Rep.  286,  62 
S.  W.  894;  Delaware,  L.  &  W.  R.  Co.  v. 
Gilbert,  44  Hun,  201,  rehearing  denied  in 
45  Hun,  589,  affirmed  without  opinion  in 
112  N.  Y.  673,  20  N.  E.  416;  Boulle  v. 
Tompkins,  5  Redf.  472;  Re  Hickey,  34  Misc. 
360,     69    N.    Y.     Supp.     844;     Re    Sharp,. 

5  Dem.  516;  Froelich  v.  Froelich  Trad- 
ing Co.  120  N.  C.  39,  26  S.  E.  647; 
Wadsworth,  H.  &  Co.  y.  Arnold,  24  R.  I.  32, 
51  Atl.  1041;  Morrow  v.  Morrow,  2  Tenn. 
Ch.  559;  Burwell  v.  Cawood,  2  How.  672, 
11  L.  ed.  383;  Jones  v.  Walker,  103  U.  S. 
444,  26  L.  ed.  404 ;  Owens  v.  Delamere  L.  R. 
15  Eq.  134,  27  L.  T.  N.  S.  647,  42  L.  J. 
Ch.  N.  S.  232,  21  Week.  Rep.  218;  Thomp- 
son y.  Andrews,  2  L.  J.  Ch.  N.  S.  46,  1  Myl. 

6  K.  116;  Ex  parte  Richardson,  3  Madd. 
Ch.  138,  Buck,  Bankr.  202,  18  Revised  Rep. 
204;  Ex  parte  Garland,  10  Ves.  Jr.  110,  1 
Smith,  220,  7  Revised  Rep.  352 ;  Cutbush  v. 
Cutbush,  1  Beay.  184,  8  L.  J.  Ch.  N.  S.  175, 
3  Jur.  142. 

Thus,  it  was  said  in  Willis  y.  Sharp,  113 
N.  Y.  588,  4  L.R.A.  493,  21  N.  E.  705,  af- 
firming 43  Hun,  434,  that  a  testamentary 
power  to  carry  on  a  trade  or  business  be- 
longing to  a  testator,  or  to  continue  his  in- 
terest in  a  firm  of  which  he  was  a  member, 
without  anything  more,  amounts  to  author- 
ity to  do  so  with  the  fund  already  invested 
at  the  time  of  the  death  of  the  testator,  and 
to  subject  such  fund  only,  and  not  the  gen- 
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eral  assets  of  his  estate,  to  the  hazards  of 
the  trade. 

The  expenses  of  cultivating  a  crop  are  a 
charge  upon  the  income  therefrom,  wnere  an 
executor  carries  on  a  farming  husiness  hy 
Tirtue  of  a  testamentary  command.  Hardee 
▼.  Cheatham,  62  Miss.  41. 

So,  only  the  assets  embarked  in  the  trade 
at  the  testator's  death  are  answerable  for 
trade  debts  contracted  by  an  executor  who 
was  directed  by  will  to  conduct  some  legiti- 
mate business  for  the  benefit  of  the  testa- 
tor's sons.    Re  Sharp,  5  Dem.  516. 

And  the  assets  embarked  in  a  business 
may  be  bound  by  an  executor  who  was  also 
a  surviving  partner,  for  money  borrowed  for 
nse  therein,  where  he  was  empowered  by 
will  to  continue  such  business  not  exceed- 
ing three  years,  until  it  could  be  sold  to 
advantage.  Barber  v.  Murphy,  23  Ky.  L. 
Hep.  286,   62   S.  W.   894. 

So,  it  has  been  held  that  realty  upon 
which  a  business  is  carried  on  under  a 
testamentary  powei'  may  be  mortgaged  by 
an  executor  to  secure  the  payment  of  money 
borrowed  for  use  in.  such  business,  since 
such  realty  is  to  be  regarded  as  a  trade 
asset.  Devitt  v.  Kearney,  Ir.  L.  R.  13  £q. 
45. 

And  such  a  mortgage  has  been  sustained 
under  testamentary  direction  to  an  executor 
to  carry  on  the  testator's  business,  and  to 
employ  therein  all  the  capital  invested,  and 
to  increase  the  capital,  if  necessary,  as  if  he 
were  absolutely  entitled  thereto.  Dimmock 
V.  Dimmock,  52  L.  T.  N.  S.  494. 

So,  a  testamentary  trustee  may  mortgage 
the  realty  upon  which  a  commercial  busi- 
neiss  is  conducted  in  order  to  secure  the  pay- 
ment of  money  borrowed  by  him  for  use 
therein,  where  he  was  empowered  by  will  to 
conduct,  manage,  and  control  the  business 
and  investments  of  an  estate  as  he  might 
see  fit.  Roberts  v.  Hale,  124  Iowa,  296,  99 
N.  W.  1075, 1  Ann.  Cas.  940. 

As  to  the  power  of  a  personal  representa- 
tive to  mortgage  the  general  assets  of  an 
estate  to  secure  trade  debts,  see  supra,  V. 
a,  1. 

Where  an  executor,  who  carried  on  a 
business  under  the  terms  of  a  will,  gave  a 
note  to  one  who  extended  him  credit  in  the 
name  of  the  concern,  signed  by  him  as  man- 
ager, the  executor,  as  well  as  the  trade 
assets,  is  liable  therefor.  Froelich  v.  Froe- 
lich.  Trading  Go.  120  N.  C.  39,  26  S.  E.  647. 
«]|ut  it  was  held  in  Fairland  v.  Percy 
L.  R.  8  Prob.  ft  Div.  217,  32  L.  T.  N.  S. 
405,  44  L.  J.  Prob.  N.  S.  11,  23  Week.  Rep. 
597,  that  a  creditor  must  proceed  against 
an  executor  individually  to  collect  such  a 
trade  debt  before  resorting  to  the  trade 
assets. 

In  some  cases  it  is  held  that  a  creditor 
must  resort  to  an  equitable  action  in  order 
to  subject  the  trade  assets  to  the  satis- 
faction of  an  indebtedness  contracted  by  an 
executor  who  carries  on  a  business  under 
a  testamentary  direction.     See  infra,  VII. 

As  to  the  liability  of  the  assets  embarked 
in  trade  or  business  for  debts  contracted 
by  a  personal  representative  while  carrying 
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on   a   business   without   testamentary   au- 
thority, see  infra,  V.  b,  1. 

3,  Liability  where  Inuriness  to  carried 
on  by  adtninietrator  o.  t,  a,  or  d,  b,  n. 

It  was  held  on  Schlickman  v.  Citizens' 
Nat.  Bank,  139  Ky.  268,  29  L.R.A.(N.S.) 
264,  129  S.  W.  823,  that  an  administrator 
de  bonis  non  could  not  bind  an  estate  for 
money  borrowed  for  use  in  a  business  car- 
ried on  by  him  under  power  conferred  on 
an  executor  to  manage,  without  giving  bond, 
the  testator's  business  in  the  same  manner 
as  if  he  were  living,  and  leaving  to  the 
executor's  discretion  whether  he  should  con- 
tinue the  business. 

But,  on  the  other  hand,  it  was  held  in 
Palmer  v.  Moore,  82  Ga.  177,  14  Am.  St. 
Rep.  147,  8  S.  E.  180,  that  an  estate  could 
be  Dound  by  an  administrator  de  bonis  non 
for  necessary  farm  supplies,  where  he 
worked  it  under,  power  directing  an  exec- 
utor to  keep  an  estate  together  and  man- 
age it  so  long  as  profitable  or  advantageoufi 
to  do  so,  since  by  statute,  an  administrator 
de  bonis  non  was  clothed  with  all  the 
powers  of  an  executor,  excepting  those 
manifestly  arising  from  a  purely  personal 
trust  and  confidence. 

And  in  Brannon  v.  Ober  &  Sons  Co.  106 
Ga.  168,  32  S.  E.  16,  it  was  held  that  an 
administrator  d.  b.  n,  was  relieved  from 
personal  liability  for  debts  contracted  while 
conducting  the  testator's  plantation  under 
a  will  providing  that  the  executor  should 
keep  together  his  property  during  the 
widowhood  of  his  wife,  and  purchase  any 
property  deemed  necessary  for  the  estate. 

In  Fairland  v.  Percy,  supra,  it  was  held 
that  creditors  must  first  proceed  against  a 
widow,  who  became  administrator  de  bonis 
non  of  her  husband's  estate,  for  the  col- 
lection of  trade  debts  contracted  by  her 
while  carrying  on  a  business  under  testa- 
mentary power  conferred  on  the  executor  to 
carry  on  a  business  during  the  lifetime  of 
the  testator's  widow,  for  her  benefit. 

b.  When  personal  representative  or 
guardian  not  empowered  to  carry  on 
business, 

1.  Liability  of  general  assets  of  estate. 

The  general  assets  of  an  estate  are  not 
answerable  for  debts  contracted  by  a  per- 
sonal representative  while  carrying  on  a 
trade  or  business  belonging  to  an  estate 
without  authority  to  do  so.  Re  Rose,  80 
Cal.  166,  22  Pac.  86;  Florsheim  Bros.  v. 
Holt,  32  La.  Ann.  133;  Miltenberger  v. 
Taylor,  23  La.  Ann.  188;  Carroll  v.  David- 
son, 23  La.  Ann.  428;  Frey  v.  Eisenhardt, 
116  Mich.  160,  74  N.  W.  501;  Avery  v. 
Myers,  60  Miss.  367;  Hardee  v.  Cheatham, 
52  Miss.  41;  Re  United  States  Mortg.  & 
T.  Co.  114  App.  Div.  532,  100  N.  Y.  Supp. 
12;  Farrelly  v.  Schaettler,  121  App.  Div. 
678,  106  N.  Y.  Supp.  445;  Re  Tisdale,  110 
App.  Div.  857,  97  N.  Y.  Supp.  494;  Re 
Sharp,  5  Dem.  516;  Lucht  v.  Behrens,  28 
Ohio  St  231,  22  Am.  Rep.  378;  Corr's  Es- 
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tate,  8  Pa.  Dist.  R.  209;  McMahan  y.  Har- 
bert,  35  Tex.  451 ;  Labouchere  v.  Tupper, 
11  Moore,  P.  C.  C.  198,  5  Week.  Rep.  797, 
Lovell  ▼.  Gibson,  19  Grant,  Ch.  (U.  C.) 
280. 

Thus,  an  executor  who  operates  a  mill 
without  being  empowered  by  will  to  do  so 
cannot  bind  the  estate  for  permanent  re- 
pairs and  new  machinery  necessary  in  order 
to  carry  it  on  at  a  profit.  Re  Tisdale,  110 
App.  Div.  857,  97  N.  Y.  Supp.  494. 

So,  the  general  estate  of  a  decedent  is 
not  answerable  for  money  borrowed  b^  the 
executor  to  carry  on,  without  authority,  a 
business  belonging  to  it.  Lucht  v.  Behrens, 
28  Ohio  St.  231,  22  Am.  Rep.  378. 

And  the  general  assets  of  an  estate  are 
not  answerable  for  expenses  incurred  in 
carrying  on  a  farming  business  by  a  per- 
sonal representative,  without  authority. 
Sparrow's  Succession,  39  La.  Ann.  690,  2 
So.  501;  Florsheim  Bros.  v.  Holt,  32  La. 
Ann.  133;  Hardee  v.  Cheatham,  52  Miss. 
41 ;  McMahon  v.  Harbert,  35  Tex.  451. 

So,  an  estate  is  not  bound  by  debts 
created  by  a  partnership  of  which  a  de- 
cedent was  a  member,  wliere  his  executor, 
without  authority,  participated  in  the  man- 
agement thereof.  Citizens'  Mut.  Ins.  Co.  y. 
Ligon,  59  Miss.  305;  Avery  y.  Myers,  60 
Miss.  367. 

And  an  estate  is  not  liable  for  money 
borrowed  by  an  executor,  who  was  not  em- 
powered to  continue  the  business,  for  the 
benefit  of  a  partnership  of  which  the  testa- 
tor was  a  member.  Johnson  v.  Kellogg,  26 
Jf.  Y.  Week.  Dig.  467,  8  N.  Y.  S.  R.  413. 

So,  the  request  of  an  executor  that  goods 
he  furnished  a  partnership  in  which  his 
testator  was  a  member  does  not  bind  the 
latter'g  estate,  notwithstanding  the  execu- 
tor promised  that  they  should  be  paid  for 
as  soon  as  the  estate  was  settled.  Richter 
y.  Poppenhausen,  42  N.  Y.  373,  affirming  57 
Barb.  309. 

And  it  was  held  in  Citizens'  Mut.  Ins. 
Co.  y.  Ligon,  supra,  that  the  interest  of  a 
deceased  partner  in  firm  property  was  not 
liable  for  debts  created  by  an  administrator 
while  carrying  on  such  business. 

So,  debts  contracted  by  a  partnership  after 
the  death  of  a  member  are  not  binding  on 
his  estate,  where  the  business  was  carried 
on  without  authority,  jointly  by  his  exec- 
utor and  the  surviving  partner.  Alsop  y. 
Mather,  8  Conn.  584,  21  Am.  Dec.  703. 

So,  an  executor,  de  son  tort  who  took 
possession  of  a  business  belonging  to  a 
deceased  person  and  carried  it  on,  cannot 
bind  the  estate  by  a  lease  made  by  him 
for  a  building  in  which  the  business  was 
conducted.  Grace  v.  Seibert,  235  111.  190, 
22  L.R.A.(N.S.)    301,  85  N.  E.  308. 

And  a  testamentary  trustee  who  was  em- 
powered by  will  to  invest  and  keep  invest- 
ed, in  his  discretion,  a  trust  fund,  by 
purchasing,  opening,  and  operating  a  coal 
mine  commits  a  breach  of  trust;  and  a 
person  who,  with  notice  of  such  perversion 
of  the  trust  fund,  loans  the  former  money 
with  which  to  carry  on  such  business,  can- 
not recover  from  such  fund.  Butler  y. 
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Butler,  164  111.  171,  46  K.  E.  426,  affirming 
61  111.  App.  51. 

As  to  the  allowance  as  a  cost  of  adminis- 
tration, tTcm.  an  estate,  of  expenses  in- 
curred by  a  personal  representative  or 
guardian  while  carrying  on  a  trade  or  bua- 
iness,  see  infra,  V.  i. 

2,  Liability  of  assets  embarked  in  busU 

ness. 

Only  the  assets  embarked  in  a  trade  or 
business,  or  those  resulting  therefrom,  are 
answerable  for  debts  contracted  by  an  ad- 
ministrator in  carrying  on  the  business. 
Frey  v.  Eisenhardt,  116  Mich.  160,  74  N. 
W.  501.  The  court  said  that  this  is  so 
even  when  the  executor  or  administrator  is 
authorized  to  carry  on  the  business,  though 
in  that  case  there  was  no  such  authority. 

And  one  who  furnished  supplies  to  an 
administrator  so  that  he  was  able  to  sow 
a  crop  upon  a  plantation  belonging  to  an 
estate  may  enforce  a  claim  therefor  on  the 
crop  when  grown,  where  such  business  was 
carried  on  with  the  concurrence  of  the 
widow  of  the  deceased  and  a  majority  of 
heirs  interested  in  the  estate.  Maxwell- 
Yerger  Co.  y.  Rogan,  125  La.  1,  51  So.  48. 

Notwithstanding  an  estate  is  not  liable 
for  debts  created  by  an  administrator  in 
conducting  a  business  belonging  to  the  es- 
tate, yet  he  may  pay  them  from  the  income 
thereof,  although  he  will  be  answerable  if 
by  so  doing  a  loss  results  to  the  estate. 
Re  Rose,  80  Cal.  166,  22  Pac.  86. 

It  was  held  in  Citizens'  Mut.  Ins.  Co. 
y.  Ligon,  59  Miss.  306,  that  the  trade  assets 
of  a  business  were  not  answerable  for 
debts  contracted  by  an  executor  who  carried 
on  a  partnership  business  without  author- 
ity. 

As  to  the  allowance  as  a  cost  of  adminis- 
tration, from  an  estate,  of  expenses  in- 
curred by  a  personal  representative  or 
^ardian  in  carrying  on  a  business,  see 
infra,  V.  f. 

o.  When    business    carried    on    under 

statute. 

In  Texas,  it  has  been  held  that  an  estate 
would  be  liable  for  debts  contracted  by  an 
executor  in  carrying  on  a  business  under 
the  terms  of  a  will,  where  by  statute  an 
executor  or  administrator  is  permitted  to 
continue  a  business  belonging  to  a  decedent, 
and  bind  the  estate  by  contracts  pertaining 
thereto.  Primm  v.  Mensing  Bros.  14  Tex. 
Civ.  App.  395,  38  S.  W.  382;  McMillan  y. 
Hendricks,  —  Tex.  Civ.  App.  — ,  46  S.  W. 
859. 

So,  the  expense  of  caring  for  and  gather- 
ing a  copy  by  a  personal  representative  is 
by  statute  in  Alabama  a  charge  upon  the 
general  estate  of  a  decedent  who  dies  after 
the  beginning  of  a  year.  Pinckard  y.  Pinck- 
ard,  24  Ala.  250. 

And  where  a  statute  permits  an  adminis- 
trator to  procure  indispensable  labor  for 
care  of  live  stock  belonging  to  an  estate, 
he  may  bind  the  estate  by  a  contract  for 
their  board  until  the  ensuing  term  of  the 
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probate  court,  and  no  longer,  unless  em- 
powered by  such  court  to  do  so.  Powell  v. 
Powell,  23  Mo.  App.  366. 

So,  an  estate  may  be  bound  for  supplies 
purchased  to  carry  on  a  business  belonging 
to  it  where  a  personal  representative  con- 
ducted it  under  a  statute  permitting  him 
to  carry  on  a  plantation,  manufactory,  or 
business  of  a  deceased  person  when  not  dis- 
posed of  by  will,  or  required  for  the  im- 
mediate payment  of  debts.  Keinstein  y. 
Smith,  65  Tex.  247;  Atlgelt  v.  Oliver  Bros. 
—  Tex.  Civ.  App.  ■—,  86  S.  W.  28. 

And  the  estate  is  bound  for  necessary 
services  rendered  by  a  person  in  carrying 
on  such  business.  Altgelt  v.  Oliver  Bros, 
supra. 

But  since  an  executor  is  not  permitted 
by  such  statute  to  carry  on  a  partnership 
business  in  which,  his  testator  was  interest- 
ed, he  cannot  bind  the  estate  for  debts  con- 
tracted after  the  death  of  the  testator  while 
carrying  on  such  business.  Altgelt  v.  Ala- 
mo Nat.  Bank,  98  Tex.  252,  83  S.  W.  6. 

So,  the  general  assets  of  an  estate  are 
not  bound  for  debts  for  supplies  furnished 
a  personal  representative  in  order  to  make 
a  farm  crop,  notwithstanding  he  was  duly 
empowered  by  the  court  to  cultivate  a  de- 
cedent's land  under  a  statute  permitting  it, 
since  the  creditor's  only  remedy  was  a  lien 
on  the  crops  and  their  proceeds.  Farley 
v.  Hord,  45  Miss.  102;  Emanuel  v.  Norcum, 
7  How.    (Miss.)    150. 

But  where  the  proceeds  of  the  crop  have 
been  appropriated  for  the  payment  of  the 
debts  of  the  deceased,  such  creditors  are 
entitled  to  payment  from  other  funds  of 
the  estate,  even  though  the  estate  is  in- 
solvent, since  it  was  benefited  by  a  fund 
which  rightfully  belonged  to  such  creditors. 
Emanuel  v.  Norcum,  supra. 

And  an  estate  is  chargeable  for  the 
amount  of  a  note  given  by  an  executor, 
while  carrying  on  a  farming  business  be- 
longing to  his  testator  for  feed  for  live 
stock,  where  a  subsequently  enacted  stat- 
ute validated  all  contracts  made  in  good 
faith  by  executors  for  labor  or  services 
rendered  for  the  benefit  of  an  estate. 
Brightwell  v.  Jordan,  74  Ga.  486. 

As  to  the  allowance  from  an  estate  as  a 
cost  of  administration,  of  the  expenses  in- 
curred by  a  personal  representative  while 
carrying  on  a  trade  or  business  under  statu- 
tory authority,  see  infra,  V.  f,  6. 

d.  When  Inisiness  carried  on  under  or- 
der of  court. 

An  administrator  who,  under  an  order  of 
court,  for  the  purpose  of  paying  the  debts 
of  his  intestate,  carried  on  a  plantation 
business  for  the  year  in  which  the  latter 
died,  may  pledge  the  crops  for  advances 
made  him  in  order  to  carry  on  the  work. 
Starling  v.  Wyatt,  —  Miss.  — ,  27  So.  526. 

But  it  was  held  in  Altheimer  v.  Hunter, 
56  Ark.  159,  19  S.  W.  496,  that  an  ad- 
ministrator who  continued  a  mercantile 
business  under  an  order  of  the  probate 
court  could  not  bind  the  assets  of  the 
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estate  for  goods  purchased,  since  such 
order,  if  the  court  nad  authority  to  make 
it,  amounted  only  to  a  power  equal  to  that 
contained  in  a  will,  which  would  permit 
creditors  to  resort  only  to  the  assets  em- 
barked in  trade. 

And  it  was  held  in  Gordon-Tiger  Min. 
&  Reduction  Co.  v.  Loomer,  50  Colo.  409, 
115  Pac.  717,  that  an  administrator  who, 
under  authority  from  the  probate  court  to 
continue  a  business  and  replenish  a  stock 
of  merchandise  as  necessity  might  require 
in  order  to  make  the  whole  stock  more  sal- 
able, carried  it  on  more  than  four  years, 
could  not  borrow  money  for  use  in  the 
business  and  bind  the  estate  therefor,  since 
the  power  conferred  on  the  administrator 
was  not  sufficient  for  that  purpose. 

As  to  the  allowance  as  a  cost  of  adminis- 
tration, of  expenses  incurred  by  a  personal 
representative  while  carrying  on  a  trade 
or  business  under  an  order  of  court,  see 
infra,  V.  f,  6. 

e.  When  Jrusiness  carried  on  hy  guard- 

'  ian, 

A  mortgage  upon  the  real  property  of 
a  ward  to  secure  debts  contracted  by  a 
guardian  while  carrying  on  a  business 
belonging  to  the  former  cannot  be  author- 
ized under  a  statute  permitting  the  court  to 
authorize  such  a  mortgage  where  the  per- 
sonalty and  income  from  the  real  estate  of 
a  ward  are  insufficient  for  the  payment  of 
his  debts  or  the  maintenance  or  education 
of  the  ward  or  his  family.  Warren  v. 
Union  Bank,  157  N.  Y.  259,  43  L.R.A.  256, 
68  Am.  St.  Rep.  777,  61  N.  E.  3036,  revers- 
ing 28  App.  Div.  7,  51  N.  Y.  Supp.  27. 

And  as  a  court  of  probate  is  without 
authority  to  authorize  a  guardian  to  em- 
bark his  ward's  estate  in  a  mercantile  busi- 
ness, the  estate  is  not  responsible  for  goods 
furnished  the  guardian  for  use  therein. 
Barter  v.  Miller,  67  Kan.  468,  73  Pac.  74. 

As  to  the  allowance  from  an  estate  as 
costs  of  administration,  of  expenses  in- 
curred by  a  guardian  while  carrying  on  a 
trade  or  business,  see  infra,  V.  f,  4. 

/.  AUotvance  of  expenses  of  huainesa  as 
costs  of  administration, 

1,  In  general. 

It  was  held  in  Newton  v.  Poole,  12  Leigh, 
112,  that  where  a  testator  went  abroad, 
leaving  his  wife  as  his  agent  to  manage 
his  business  and  carry  on  a  brick  manufac- 
tory, and  upon  his  death  abroad,  she  com- 
pleted all  brick  begun  before  his  death, 
which,  together  with  all  the  stock  on  hand, 
she  sold  before  qualifying  as  executor,  she 
will  be  allowed  all  expenses  incurred  in  so 
doing. 

And  an  administrator  who  rechartered 
a  ferry  which  belonged  to  his  intestate 
was  allowed  the  expenses  of  operating  it, 
where  he  was  charged  with  the  rents  and 
profits  therefrom.  Huson  v.  Wallace,  1 
Rich.  Eq.  1. 

But  an  administrator  who,  under  an  un- 
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authorized  order  of  the  probate  court, 
borrows  money  for  the  use  oi  a  partnership 
of  which  his  decedent  was  a  member,  can- 
not have  the  amount  thereof  allowed  on 
final  accounting,  where  the  conduct  of  the 
business  resulted  in  a  loss.  Tompkins  v. 
Weeks,  26  Cal.  60. 

And  the  father  of  an  intestate,  who  took 
possession  of  a  business  and  carried  it 
on  for  about  a  year  before  obtaining  letters 
of  administration,  is  not  entitled,  on  ac- 
counting, to  an  allowance  for  money  ad- 
vanced by  him  to  purchase  merchandise 
for  the  business.  M!cKee  ▼.  Mobley,  3  6. 
C.  242. 

As  to  the  individual  liability  of  a  per- 
sonal representative  who  carries  on  a  trade 
or  business  without  authority,  see  supra, 
III.  c,  2. 

2,  Of  farming  J>u8ine88, 

The  expenses  of  caring  for  and  harvest- 
ing crops  growing  upon  the  lands  of  a  de- 
cedent will  be  allowed  an  executor  or  ad- 
ministrator from  the  estate.  Re  Wing,  132 
Iowa,  216,  109  N.  W.  710;  Wattles  ▼.  Hyde, 
9  Conn.  10;  Sullivan  v.  Tuck,  1  Md.  Ch. 
59;  Lee  V.  Lee,  6  Gill  &  J.  316;  Re  Tur- 
pin,  7  Ohio  N.  P.  669,  5  Ohio  S.  &  C.  P. 
Dec.  410;  Sparrow's  Succession,  39  La.  Ann. 
696,  2  So.  501;  Jaquett's  Estate,  13  Lane. 
Bar  13;  Casner's  Estate,  2  Kulp,  474; 
Percival  v.   Herbemont,   1   McMull.  L;   59. 

And  an  administrator  who  carefully  and 
prudently  cultivates  and  harvests  a  crop 
planted  by  his  intestate  is  entitled  to  an 
allowance  for  the  expenses  incurred  in 
doing  so,  to  be  paid  from  the  proceeds  of 
the  crops.  Worley's  Succession,  40  La. 
Ann.  622,  4  So.  670. 

In  Worley's  Succession,  supra,  it  was  said 
that  such  expenses  would  be  paid  from  the 
proceeds  of  tne  crops  raised  by  the  adminis- 
trator. 

So,  an  administrator  who  employs  labor 
in  gathering  a  growing  crop  on  decedent's 
farm,  which  was  sold  tor  the  benefit  of  the 
heirs,  is  entitled  to  credit  for  the  expense 
of  the  labor.  Re  Turpin.  7  Ohio  N.  P.  569, 
6  Ohio  S.  &  C.  P.  Dec.  410. 

And  where  an  administrator  expends 
a  large  sum  in  good  faith  for  necessary 
plowing,  cultivating,  pruning,  and  irrigat- 
ing of  a  vineyard,  advancing  the  necessary 
funds  therefor,  he  will  be  credited  on  ac- 
counting with  the  income  therefrom,  which 
was  less  than  the  expenses,  since  he  was 
not  engaging  in  business  in  the  usual  mean- 
ing of  the  term.     Re  Smith,  118  CaL  462, 

50  Pac.  701. 

So,  an  administrator  will  be  allowed  the 
expense  of  caring  for  a  large  number  of 
cattle,  sheep,  etc.,  belonging  to  an  insol- 
vent estate.     Re  Fernandez,  119  Cal.  579, 

51  Pac.  851. 

And  an  executor  who  had,  as  agent,  be- 
fore the  death  of  his  intestate,  sowed  a 
crop  upon  a  plantation  owned  by  the  latter, 
and  had  continued  to  work  the  plantation 
during  the  current  season,  will  be  allowed 
the  necessary  disbursement,  where  it  did 
40  L.R.A.(N.S.) 


not  appear  that  the  plantation  could  have 
been  advantageously  leased  after  the  tes- 
tator's death,  and  that  it  was  for  the  best 
interest  of  the  creditors  and  the  distrib- 
utees to  make  a  crop,  and  no  objection 
to  his  doing  so  was  made  until  after  the 
crop  had  been  materially  damaged.  Weder- 
strandt's  Succession,  19  La.  Ann.  494.  The 
court  said  that  the  parties  opposing  such 
allowance  had  their  remedy,  but  chose  to 
remain  silent  and  acquiesce  in  the  course 
pursued  by  the  executor;  and  the  fact  that 
he  did  did  not  call  a  meeting  of  the  credit- 
ors of  the  estate,  as  required  by  statute, 
could  not  throw  upon  him  all  the  expenses 
incurred  in  good  faith,  and  at  the  same 
time  make  him  pay  over  the  proceeds  of  the 
crops. 

So,  an  administrator  may  work  the  land 
of  an  intestate  with  slaves  belonging  to  the 
estate,  and  will  be  allowed  all  necessary 
expenses  thereof,  except  for  losses  due  to 
gross  neglect,  where  he  fairly  accounts  for 
the  crops  raised.  Huson  ▼.  Wallace,  1  Rich. 
Eq.  1. 

And  it  was  said  in  Byrd  ▼.  Wells,  40 
Miss.  711^  that  undoubtedly  an  executor 
who  kept  the  property  of  an  estate  to- 
gether for  several  years,  and  worked  a  plan- 
tation belonging  to  it,  would  be  entitled  to 
an  allowance  for  slaves  hired  by  him  to 
work  thereon,  where  the  estate  received  the 
benefit  of  their  services. 

So,  the  expense  of  carrying  on  a  farming 
business  will  be  allowed  an  executor  where 
those  interested  in  the  estate  assented  to 
his  doing  so.  Larrour  T.  Larrour,  2  Redf. 
69. 

See  also  Wederstrandt's  Succession,  in- 
fra, IX. 

As  to  estoppel  in  general,  see  infra,  IX. 

But,  as  it  is  not  an  administrator's  duty 
to  gather  crops  other  than  those  ready  at 
the  death  of  his  intestate,  he  will  not  be 
allowed  the  expense  of  gathering  a  fall 
crop,  which  apparently  was  sold  without 
condition  that  the  purchaser  was  to  harvest 
it.    Casner's  Estate,  2  Kulp,  474. 

And  the  expense  of  operating  a  farm  of  a 
decedent  by  his  executor  without  testamen- 
tary  authority  will  not  be  allowed  him  un- 
less he  clearly  shows  that  it  resulted  bene- 
ficially to  the  estate.  Larrour  v.  Lar- 
rour, supra. 

As  to  the  individual  liability  of  a  person- 
al representative  for  debts  contracted  in 
carrying  on  a  farming  business  without 
authority,  see  supra,  III.  c,  2  (c). 

8.  Of  uHnding  up  huainess. 

Expenses  necessarily  incurred  by  a  per- 
sonal representative  in  closing  out  a  busi- 
ness will  be  allowed  him.  Merritt  v.  Mer- 
ritt,  62  Mo.  150;  Re  Semple,  189  Pa.  385, 
42  Atl.  28,  reversing  28  Pittsb.  L.  J.  N.  S. 
431 ;  Cornwell  v.  Deck,  2  Redf.  87,  affirmed 
on  other  points  in  8  Hun,  122. 

So,  rent  paid  for  a  hotel  building  by  an 
executor,  to  whom  was  bequeathed  a  half 
interest  in  the  personal  property  therein, 
will  be  allowed  him,  where,  lor  more  than 
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a  year,  in  ffood  faith,  he  carried  on  at  a 
lo08,  until  it  could  be  sold  to  advantage, 
a  hotel  business  which  was  a  losing  venture 
during  the  lifetime  of  the  testator.  Mer- 
ritt  V.  Merritt,  62  Mo.  150. 

And  the  expense  of  a  clerk  employed  to 
sell  the  goods  in  a  country  store  will  be 
allowed  an  administrator,  where  it  did  not 
appear  that  his  conduct  in  carrying  on  the 
business  was  injudicious,  or  resulted  in  a 
loss  to  the  estate,  but  was  an  exercise  of 
fair  discretion  and  judgment,  and  the  inter- 
ests of  the  estate,  as  well  as  if  its  credit- 
ors, were  thereby  best  subserved  rather 
than  by  a  forced  sale.  Gornwell  v.  Deck. 
2  Redf.  87,  affirmed  on  other  points  in  8 
Hun,  122. 

But  if  continued  for  an  unreasonable 
period  after  it  does  not  pay,  the  adminis- 
trator will  not  be  allowed  expenses  in- 
curred after  the  business  should  have  been 
closed.    Re  Vida,  1  Haw.  89. 

And  an  administrator  who  advances 
money  to  aid  in  carrying  on  a  partnership 
business  of  which  his  intestate  was  a  mem- 
ber cannot  be  allowed  it  as  an  expense  of 
administration,  since  it  was  no  part  of  his 
duty  to  aid  in  conducting  such  business. 
Tompkins  v.  Weeks,  26  Cal.  50. 

As  to  the  right  of  a  personal  represen- 
tative to  indemnity  from  an  estate  for  ex- 
penses incurred  in  winding  up  a  trade  or 
business,  see  infra,  VI. 

4.  Of  butfittess  carried  on  J>y  guardian. 

It  was  held  in  Scarborough  v.  Scar- 
borough, 44  La.  Ann.  288,  10  So.  858,  that 
debts  contracted  by  a  tutor  while  carrying 
on  a  mercantile  and  planting  business  be- 
longing to  minors,  with  the  consent  of  the 
heirs  of  the  decedent,  will  be  allowed  as  a 
debt  against  the  succession. 

And  in  Re  Cameron,  158  Mich.  174,  122 
N.  W.  564,  it  was  held  that  a  guardian 
who  farms  his  ward's  land  at  profit  will  be 
allowed  the  necessair  expenses  of  so  doing. 

And  where  it  did  not  appear  that  the 
estate  had  suffered  any  loss,  a  guardian  ^vill 
be  allowed  for  expenses  necessarily  in- 
curred in  working  his  ward's  farm,  und«r 
a  statute  declaring  that  a  guardian  shall 
improve  his  ward's  estate,  and  apply  tlie 
income  and  profits  to  the  latter*s  support. 
Remington  v.  Field,  16  R.  I.  509,  17  Atl. 
551. 

So,  an  order  of  a  probate  court  possess- 
ing equity  powers,  directing  a  guardian  to 
invest  his  wards'  money,  without  designat- 
ing the  amount,  in  completing  an  unfinished 
distillery,  according  to  their  interest  there- 
in, justifies  the  expenditure  of  a  reason- 
able amount,  and  an  administrator  of  the 
estate  of  the  wards'  parent,  who  advances 
the  necessary  amount  upon  the  request  of 
the  guardian,  will  be  allowed  the  amount 
thereof  in  the  settlement  of  tlie  estate. 
Powell  ▼.  North,  3  Ind.  392,  56  Am.  Dec. 
513. 

As  to  the  individual  liability  of  a  guard- 
Ian  for  debts  contracted  while  carrying 
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on  a  trade  or  business  on  behalf  of  his 
ward,  see  supra,  IV.  c 

5.  Of  busineas  oarried  wi%  tmder  atahite. 

Indebtedness  incurred  by  an  administra- 
tor while  carrying  on  a  plantation  business 
under  an  order  of  a  court,  granted  under 
a  statute,  may  be  allowed  and  retained  by 
him  from  the  estate,  notwithstanding  the 
business  resulted  in  a  loss  which  was  not 
due  to  his  fault.  Stephens  v.  James,  77 
Ga.  139,  3  S.  £.  160;  Harding  v.  Evans,  3 
Port.  (Ala.)  221,  29  Am.  Dec.  255. 

So,  where  a  farming  business  was  car- 
ried on  by  a  personal  representative  under 
statutory  authority,  expenses  incurred  will 
be  allowed  him  from  tne  estate.    Ibid. 

By  an  Alabama  statute,  a  personal  repre- 
sentative who  works  the  plantation  of  a 
decedent  who  dies  after  the  first  of  the  year 
will  be  allowed  all  necessary  expenses  of 
caring  for  and  gathering  the  crops.  Loeb 
V.  Richardson,  74  Ala.  311;  Pinckard  v. 
Pinckard,  24  Ala.  250;  Tayloe  ▼.  Bush,  75 
Ala.  432;  Eubank  v.  Clark,  78  Ala.  73; 
Kaftel  V.  Osborn,  96  Ala.  623,  12  So.  182. 

And  he  will  be  allowed  such  expenses 
notwithstanding  they  largely  exceed  the 
profits,  by  reason  of  the  destruction  of  the 
crops  by  natural  causes.  Tayloe  ▼.  Bush, 
75  Ala.  432. 

So,  an  administrator  who  cultivates  a 
plantation  under  an  order  of  court  made 
under  a  statute  permitting  the  assets  of  a 
decedent  to  be  kept  together  and  managed 
by  his  personal  representative  for  a  term 
not  exceeding  ten  years  will  be  allowed  the 
cost  of  erecting  buildings  necessary  for  the 
successful  carrying  on  of  the  business.  Ger- 
ald V.  Bunkley,  17  Ala.  170. 

And  an  administrator  may  bind  an  es- 
tate for  the  board  of  live  stock  belonging 
to  it  until  the  next  term  of  the  probate 
court,  under  a  statute  permitting  him  to 
procure  indispensable  labor  or  care  for 
live  stock  belonging  to  an  estate.  Powell 
V.  Powell,  23  Mo.  App.  306. 

And  where  an  administrator  is  authorized 
by  a  court  to  sell  a  stock  of  merchandise  in 
the  usual  course  of  trade,  under  a  statute 
permitting  sales  of  personal  property  by 
administrators,  all  necessary  expenses  con- 
nected with  the  business  will  be  allowed 
him.    Re  Osburn,  36  Or.  8,  58  Pac.  521. 

But  the  salary  of  clerks  and  bookkeepers, 
or  the  cost  of  dray  age,  will  not  be  allowed 
an  administrator  who  carried  on  a  business 
under  a  void  order  of  a  court,  made  under 
a  statute  permitting  the  court,  in  its  dis- 
cretion, to  order  the  private  sale  of  a  stock 
of  goods,  wares,  or  merchandise  of  a  de- 
cedent upon  terms  and  conditioris  made 
known  to  the  court,  since  such  statute  au- 
thorized only  a  sale  in  bulk,  and  not  one 
in  the  ordinary  course  of  trade.  Tell  City 
Furniture  Co.  v.  Stiles,  60  Miss.  849. 

As  to  the  individual  liability  of  a  per- 
sonal representative  for  debts  contracted 
while  carrying  on  a  trade  or  business  under 
statutory  authority,  see  supra.  III.  c.  5. 
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O.  Of  JyuMness  carried  on  under  order 

of  court. 

Where,  in  order  to  close  a  manufactur- 
ing: business,  it  was  carried  on  under  an 
order  of  the  probate  court  for  three  years, 
at  a  profit,  the  administrator  was  allowed 
from  the  estate  the  costs  of  necessary  ma- 
terials purchased  in  order  to  carry  on  the 
business.  Fleming  v.  Kelly,  18  Cola  App. 
23,  69  Pac.  272. 

So,  where  special  authority  is  obtained 
from  the  court  to  carry  on  a  plantation 
business  during  the  time  necessary  for  the 
settlement  of  an  estate,  the  estate  is  liable 
for  the  current  expenses.  Carroll  v.  David- 
son, 23  La.  Ann.  428. 

And  debts  and  expenses  contracted  by  a 
personal  representative  while  carrying  on  a 
business,  in  order  to  close  it  up  as  speedily 
as  possible,  under  an  order  of  a  court,  will 
be  allowed  from  the  estate.  Fleming  ▼. 
Kelly  and  Carroll  v.  Davidson,  supra. 

But,  on  the  contrary,  it  was  held  in  Mil- 
ler V.  Didisheim,  95  111.  App.  321,  that  an 
administrator,  and  not  the  estate  he  repre- 
sented, became  individually  liable  for  goods 
purchased  for  a  business  carried  on  by  the 
administrator  under  the  order  of  the  pro- 
bate court,  unless  the  creditor  agreed  to 
look  to  the  estate  for  his  pay. 

And  a  charge  for  money  borrowed  by  an 
administrator  for  the  use  of  a  partnership 
of  which  his  intestate  was  a  member, 
which  he  did  under  a  void  order  of  the 
probate  court,  will  not  be  allowed  him  on 
final  accounting,  where  the  business  was 
conducted  at  a  loss.  Tompkins  v.  Weeks,  26 
Cal.  60. 

So,  expenses  of  carrying  on  a  business 
will  not  oe  allowed  an  administrator  when 
incurred  under  a  void  order  of  the  court. 
Tell  City  Furniture  Co.  t.  Stiles,  60  Miss. 
849. 

As  to  the  individual  liability  of  a  per- 
sonal representative  for  debts  contracted 
while  carrying  on  a  trade  or  business  under 
an  order  of  court,  see  supra.  III.  c,  6  (b). 

7.  Of  Jiusinesa  carried  on  under  testa' 
mentary  power. 

An  executor  will  be  allowed  from  an 
estate  for  the  expenses  of  conducting  a 
business,  notwithstanding  it  resulted  in  a 
loss,  where  he  was  empowered  by  will  to 
continue  the  testator's  business  for  the 
benefit  of  the  latter's  widow  during  her 
lifetime,  and  he  collected  accounts  due  at 
the  time  of  the  testator's  death,  and  used 
the  proceeds  in  the  business,  which  could 
not  be  successfully  carried  on  ^without 
money,  since  it  was  clearly  the  testator's 
intention  that  they  should  be  so  used. 
Boulle  V.  Tompkins,  5  Bedf.  472. 

So,  expenses  of  ordinary  repairs  to  the 
buildings  of  an  estate  in  which  a  trade  or 
business  is  carried  on  by  a  personal  repre- 
sentative were  allowed  an  executor  who  was 
empowered  by  will  to  conduct  a  business 
and  to  pay  all  necessary  expenses  and 
charges  pertaining  thereto.  Re  Jones,  103 
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N".  Y.  621,  57  Am.  Rep.  776,  9  N.  E.  493, 
affirming  37  Hun,  430,  and  2  Dem.  602. 
And  this  doctrine  was  applied  in  Boulle 

V.  Tompkins,  supra,  where  a  mercantile 
business  was  carried  on  by  an  executor, 
pursuant  to  a  testamentary  direction. 

And  it  has  been  held  tliat  expenses  neces- 
sarily incurred  by  a  personal  representative 
while  carrying  on  a  farming  business  be- 
longing to  an  estate,  pursuant  to  the  com- 
mand of  a  will,  are  chargeable  against  the 
estate.  Guthrie  v.  Wheeler,  51  Conn.  207; 
Bantz  y.  Bantz,  52  Md.  686;  Johnson  ▼. 
Henagan,  11  S.  C.  93;  Allen  v.  Shanks,  90 
Tenn.  359,  16  S.  W.  715. 

Thus,  an  executor  who  managed  a  farm 
devised  to  him  by  will  for  sale,  and  who 
charged  himself  with  the  proceeds  of  all 
crops  raised,  will  be  allowed  the  cost  of 
fertilizer  purchased  and  used  thereon. 
Bantz  V.  Bantz,  52  Md.  686. 

And  an  executor  who  worked  a  plan- 
tation as  directed  by  will  will  be  allowed 
the  necessary  expenses  of  cultivating  it  and 
gathering  the  crops  therefrom.  Johnson  y. 
Henagan,  11  S.  C.  93. 

So,  an  executor  to  whom  the  testator 
gave  his  property  absolutely,  subject  to 
certain  trusts,  who  purchased  stock  for  de- 
cedent's farm,  and  from  the  income  there- 
from paid  the  legacies  (such  purchase  be- 
ing reasonable  under  the  circumstances), 
will  be  allowed  from  the  income  for  hay 
bought  to  feed  the  stock.  Guthrie  y.  Wheel- 
er, 51  Conn.  207. 

And  an  executor  may,  under  power  con- 
tained in  the  will  to  manage  and  control 
an  estate  until  a  designated  person-  becomes 
of  age,  rebuild  a  necessary  ginhouse  upon 
the  plantation  from  the  proceeds  of  crops 
raised,  without  obtaining  an  order  of  court 
therefor.  Henrv  v.  Henderson,  81  Miss. 
743,  63  L.R.A.  616,  33  So.  960. 

And  an  executor  will  be  allowed  the 
expenses  of  operating,  in  a  prudent  manner, 
a  farm,  under  a  testamentary  direction,  at 
a  loss,  during  a  period  of  great  depression. 
Allen  V.  Shanks,  90  Tenn.  359,  16  S.  W. 
715. 

But  an  executor  who  works  a  plantation, 
as  directed  by  will,  cannot  be  allowed  the 
cost  of  slaves,  a  brood  mare,  and  other 
property  purchased  for  use  thereon.  John- 
son y.  Henagan,  supra. 

And  expenses  incurred  in  carrying  on  a 
business  after  the  period  fixed  by  will  for 
doing  so  cannot  be  allowed  an  executor. 
Allen  V.  Shanks,  supra. 

VI,  Right  of  personal  representative  to 
indemnity  from,  estate  for  debts  con* 
tr  acted. 

Ordinarily  an  executor  who  is  individu- 
ally liable  for  debts  contracted  by  him  while 
carrying  on  a  trade  or  business  by  virtue 
of  a  testamentary  direction  will  be  indem- 
nified from  the  testator's  estate.  Foxworth 
v.  White,  72  Ala.  224;  Altheimer  y.  Hunter, 
56  Ark.  159,  19  S.  W.  496;  Fridenburg  v. 
WilPon,  20  Fla.  369;  Laible  v.  Ferrv,  32  N. 
J.  Eq.  791,  reversing  31  N.  J.  Eq.  566, 
Is.  c.  27  N.  J.  Eq.   146;   Willis  v.   Sharp, 
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113  N.  Y.  588,  4  L.R.A.  493,  21  N.  E.  705, 
affirming   43    Hun,   434;    Re   Frith    [1902] 

1  Ch.  342,  71  L.  J.  Ch.  N.  S.  199,  86  L. 
T.  N.  S.  212;  Moore  ▼.  M'Glynn  [1904]  1 
I.  R.  334;  Re  Hodges  [1899]  1  I.  U.  480; 
Braun  v.  Braun,  14  Manitoba  L.  Rep.  346. 

So,  an  executor  who,  for  the  purpose  of 
profit,  carried  on  for  two  years  a  business, 
as  empowered  by  will,  as  well  as  by  leave 
of  court,  and  the  assent  of  all  the  testator's 
creditors,  is  entitled  to  indemnity  out  of 
the  estate  in  preference  to  such  creditors, 
for  trade  debts  incurred  by  him.  Re 
Hodges  11899]  1  I.  R.  480. 

And  where  a  business  is  carried  on  by 
direction  of  a  will  as  well  as  by  the  con- 
sent of  the  testator's  creditors,  the  executor 
is  entitled  to  indemnity  from  the  general 
assets  of  the  estate  for  debts  he  contracts, 
in  preference  to  their  right  to  have  their 
claims  allowed  as  preferred  debts.  Dowse 
V.  Gorton  [1891]  A.  C.  190,  60  L.  J.  Ch. 
N.  S.  745,  64  L.  T.  N.  S.  809,  40  Week. 
Rep.  17,  modifying  L.  R.  40  Ch.  Div.  536; 
Frisby  v.  Owen,  66  L.  T.  N.  S.  718. 

And   it  was  held   in   Re   Brooke    [1894] 

2  Ch.  600,  64  L»  J.  Ch.  N.  S.  21,  8  Reports, 
444,  71  L.  T.  N.  S.  398,  that  an  administra- 
tor who,  for  three  years,  with  the  consent  of 
the  testator's  creditors,  as  well  as  by  direc- 
tion of  the  will,  carried  on  a  business  for 
the  benefit  of  the  estate,  is  entitled  to  in- 
demnity from  the  general  assets  of  the  es- 
tate for  liabilities  incurred  by  him  if  he  is 
not  indebted  to  the  estate. 

So,  while  an  administrator  is  person- 
ally liable  for  debts  contracted  while  carry- 
ing on  a  farming  business  under  a  statute, 
he  is  entitled  to  indemnity  from  the  estate 
which  came  into  his  hands.  Harding  y. 
Evans,  3  Port.  (Ala.)  221,  29  Am.  Dec.  255. 

And  it  was  said  in  Ex  parte  Yates,  72  L. 
T.  823;  that  an  executor  who  carried  on  a 
trade  or  business  without  testamentary  au- 
thority, in  order  to  wind  it  up,  was  en- 
titled to  indemnity  from  the  estate  for  all 
expenses  incurred  while  so  engaged,  irre- 
spective of  the  assent  to  or  sanction  of  his 
conduct  by  the  testator's  creditors. 

And  it  was  held  in  Re  Johnson,  L.  R.  15 
Ch.  Div.  548,  49  L.  J.  Ch.  N.  S.  745,  43 
L.  T.  N.  S.  372,  29  Week.  Rep.  168,  that  an 
executor  was  entitled  to  indemnity  only 
from  the  specific  assets  directed  by  will  to 
be  employed  in  a  business.  To  the  same 
effect,  see  Fridenburg  ▼.  Wilson,  20  Fla. 
359. 

An  executor  who,  without  testamentary 
authority,  conducted  a  hotel  business  in  or- 
der to  preserve  its  license  and  effect  a  sale 
of  the  business,  continually  advertising  the 
buBine^s  for  sale,  is  entitled  to  indemnity 
from  the  estate  for  a  resulting  loss,  since  it 
will  be  considered  as  an  expense  of  adminis- 
tration, even  against  such  of  the  testator's 
creditors  as  acquiesced  in  the  executor  con- 
tinuing such  business.  Wright  v.  Beatty, 
2  Alberta  L.  Rep.  89. 

And  the  interest  of  one  cestui  que  trust 
who  concurred  in  the  continuance  of  a  mer- 
cantile business  by  an  executor  in  defiance 
of  the  commands  of  a  will  is  answerable  for 
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indemnity  to  a  testamentary  trustee  who 
becomes  liable  to  the  estate  for  losses  sus- 
tained. Booth  V.  Booth,  1  Beav.  125,  8  L. 
J.  Ch.  N.  S.  39,  2  Jur.  938. 

But  an  executrix  who  was  sole  legatee, 
and  who,  without  being  empowered  by 
will,  carried  on  the  testator's  business  for 
her  own  benefit,  and  not  for  the  purpose  of 
winding  it  up,  is  not  entitled  to  indemnity 
from  the  estate  as  against  the  testator's 
creditors,  who  did  not  consent  to  her  con- 
duct.    Ex  parte  Yates,  72  L.  T.  823. 

As  to  the  right  of  one  who  extends  credit 
to  a  personal  representative  while  carrying 
on  a  trade  or  business  on  behalf  of  an  es- 
tate, to  be  subrogated  to  the  latter's  right 
of  indemnity  from  the  estate,  see  infra,  VII. 

VII,  Right  of.  creditors  to  subrogation 
to  personal  representatives' s  right  of 
indemnity. 

Some  cases  hold  that  one  who  extends 
credit  to  an  executor  for  the  benefit  of  a 
business  carried  on  by  him  under  testamen- 
tary authority  may  be  subrogated  to  the 
executor's  right  of  indemnity  which  he  has 
against  the  testator's  estate  for  the  per- 
sonal liability  assumed  by  him.  Fox  worth 
V.  White,  72  Ala.  224;  Moore  v.  M'Glynn 
[1904]  1  I.  R.  334;  Re  Johnson,  L.  R.  15 
Ch.  Div.  648,  49  L.  J.  Ch.  N.  S.  745,  43 
L.  T.  N.  S.  372,  29  Week.  Rep.  168;  Re 
Frith  [1902]  1  Ch.  342,  71  L.  J.  Ch.  N.  S. 
199,  86  L.  T.  N.  S.  212 ;  Re  Kidd,  70  L.  T. 
N.  S.  648,  8  Reports,  261,  42  Week.  Rep. 
571;  Braun  v.  Braun,  14  Manitoba  L.  Rep. 
346. 

And  a  court  of  equity  will  subrogate  a 
creditor  to  the  executor's  right  of  indem- 
nity, where  such  was  the  agreement  be- 
tween them.  Foxworth  v.  White,  72  Ala. 
224. 

So,  where  an  executor  carried  on  a  busi- 
ness as  directed  by  will,  to  which  the  tes- 
tator's general  creditors  assented,  those 
who  extend  credit  to  the  executor  for  ex^ 
penses  incurred  by  him  in  continuing  the 
business  will  be  subrogated  to  his  right  of 
indemnity,  which  will,  under  the  circum- 
stances, extend  to  the  testator's  whole  es- 
tate.   Frisby  v.  Owen,  66  L.  T.  N.  S.  718. 

But  in  Boulle  v.  Tompkins,  5  Redf.  472, 
the  right  of  a  creditor  to  subrogation  was 
limited  to  the  assets  authorized  to  be  em- 
ployed in  a  business  by  an  executor. 

But  a  creditor  will  not  be  entitled  to  sub- 
rogation if  the  executor  is  in  default  to 
the  estate.  Foxworth  v.  White,  72  Ala. 
224;  Re  Johnson,  L.  R.  15  Ch.  Div.  548,  49 
L.  J.  Ch.  N.  S.  745,  43  L.  T.  N.  S.  372,  29 
Week.  Rep.  168;  Re  Frith  [1902]  1  Ch. 
342,  71  L.  J.  Ch.  N.  S.  199,  86  L.  T.  N.  S. 
212;  Moore  ▼.  M'Glynn  [1904]  1  I.  R.  334. 

VIII.  Equitable  rigTits  of  creditors. 

It  has  been  held  that  equity  will  hold  an 
estate  liable  for  debts  contracted  by  a  per- 
sonal representative  while  carrying  on  a 
trade  or  business  on  behalf  of  an  estate 
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which  received  a  benefit  from  the  extension 
of  such  credit.  McMahan  v.  Harbert,  35 
Tex.  451;  Moore  v.  Lampkin,  63  Ga,  748; 
Robert  v.  Tift,  60  Ga.  566. 

And  one  who  extends  credit  to  an  exec- 
utor who  is  carrying  on  a  trade  or  business 
pursuant  to  the  directions  of  a  will  may, 
in  the  first  instance,  without  proceeding 
against  the  executor,  subject  the  trade  as- 
sets and  tlie  profits  of  the  business  to  the 
satisfaction  of  his  claim.  Ferry  v.  Laible, 
27  N.  J.  Eq.  146,  s.  c.  31  N.  J.  Eq.  566,  re- 
versed on  other  points  in  32  N.  J.  Eq.  701. 

So  it  was  held  in  M.  Eisenstadt  Jewelry 
Co.  V.  Mississippi  Valley  Trust  Co.  72  Mo. 
App.  514,  that  a  court  of  equity  would  sub- 
ject the  profits  of  a  trade  or  business  to  the 
satisfaction  of  an  indebtedness  contracted 
by  an  executor  who  carried  it  on  by  virtue 
of  testamentary  authority,  where  an  execu- 
tion against  the  executor  personally  had 
been  returned  nulla  bona. 

And  where  an  executor,  who  carried  on 
a  business  under  a  testamentary  power  to 
wind  it  up  or  continue  it,  as  he  might  see 
fit,  is  insolvent  or  not  responsible,  so  that 
those  who  extend  credit  to  him  while  carry- 
ing on  the  business  cannot  obtain  satisfac- 
tion of  their  claims  from  him,  they  may  in 
equity  proceed  against  the  assets  embarked 
in  the  trade  or  business.  Owen  v.  Dela- 
mere,  L.  R.  13  Eq.  134,  27  L.  T.  N.  6.  647, 
42  L.  J.  Ch.  N.  S.  232,  21  Week.  Rep.  218; 
Fridenburg  v.  Wilson,  20  Fla.  359. 

So,  it  was  said  in  Willis  v.  Sharp,  113 
N.  Y.  588,  4  L.R.A.  493,  21  N.  E.  706, 
afiirming  43  Hun,  434,  that  where  a  will 
discloses  that  it  was  the  intention  of  the 
testator  that  his  general  estate  should  be 
bound  by  the  contracts  of  his  executor  in 
carrymg  on  a  trade  or  business,  if  the  ex- 
ecutor is  insolvent,  persons  who  became 
creditors  while  the  executor  was  so  engaged 
might,  in  equity,  obtain  satisfaction  of  their 
claims  from  the  general  assets  of  the  estate. 
'  And  it  was  said  in  Fairland  v.  Percy,  L. 
R.  3  Prob.  &  Div.  217,  that  "where  a  testa- 
tor by  will  directs  that  his  bir'?iess  may  be 
carried  on,  and  tl^at  his  personal  estate 
shall  be  used  as  capital  with  which  to  do 
so,  the  persons  who,  after  his  death,  be- 
come creditors  of  the  business,  in  addition 
to  the  personal  responsibility  of  the  indi- 
viduals who  give  the  order  for  the  goods 
or  otherwise  contract  the  debt,  are  entitled 
in  equity  to  claim  against  the  estate  of  the 
testator  to  the  extent  that  he  authorized 
it  to  be  used  in  the  business." 

But  an  estate  is  not  answerable  in  equity 
for  the  price  of  a  pair  of  oxen  purchased 
by  an  administrator  for  use  in  carrying  on 
a  farming  business  on  behalf  of  the  estate, 
without  authority,  sifice  he  alone  is  liable 
therefor.     Hallock  v.  Cmith,  50  Conn.  127. 

And  it  was  held  in  Wade  v.  Pope,  44 
Ala.  690,  and  Vann  v.  Vann,  71  Ala.  154, 
that  a  creditor  who  has  obtained  a  judg-  j 
ment  at  law  against  an  executor  for  serv- 
ices rendered  while  carrying  on  a  business 
pursuant  to  the  terms  of  a  will  cannot,  in 
equity,  subject  the  assets  of  the  estate  to 
payment  in  satisfaction  thereof. 
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IX,  Estoppel  of  beneficiaries  of  estate 
to  charge  personal  representative, 
etc.,  ufith  losses  sustained. 

The  doctrine  of  Swaine  ▼.  HeIcphill, 
that  a  personal  representative  who  carries 
on  a  trade  or  business  without  authority 
may  be  relieved  from  individual  liability 
for  resulting  losses  by  conduct  amounting 
to  estoppel  on  the  part  of  those  interested 
in  the  estate,  is  recognized  and  applied  in 
a  number  of  cases. 

Thus,  this  doctrine  has  been  applied 
where  an  executor  or  administrator  carried 
on  at  a  loss  a  business  at  the  solicitation 
of  all  those  beneficially  interested  in  an  es- 
tate. Poole  ▼.  Munday,  103  Mass.  174; 
French  v.  Davis,  38  Miss.  167;  Billingslea 
V.  Young,  33  Miss.  95;  Merkel's  Estate,  131 
Pa.  584,  18  Atl.  931;  Re  Smith,  30  Pitteb. 
L.  J.  N.  S.  188;  Hibberd  v.  Hubbard,  13 
Pa.  Dist.  R.  12,  reversed  on  other  grounds 
in  211  Pa.  331,  60  Atl.  911. 

So,  it  was  said  in  Ward  ▼.  Tinkham,  65 
Mich.  695,  32  N.  W.  901,  that  an  adminis- 
trator who  seeks  to  justify  his  conducting 
a  business  "by  having  procured  the  assent 
of  the  parties  interested  must  be  prepared 
to  show  that  he  has  acted  in  entire  good 
faith,  and  that  he  obtained  such  assent  up- 
on full  and  fair  representations  and  infor- 
mation communicated  to  his  cestui  que 
truatent  of  all  the  facts  and  circumstances 
attending  the  risk  to  the  fund,  and  of  the 
proposed  investment.  He  must  be  guilty  of 
no  fraud,  falsehood,  or  deceit  in  obtaining 
such  consent,  and  the  burden  of  proof  is 
upon  him  to  show  this,  and  in  no  other  way 
can  he  be  protected  in  deviating  from  the 
line  of  his  fiduciary  duty." 

And  beneficiaries  who  consent  to  the  car- 
rying on  of  a  business  by  an  executor  with- 
out testamentary  authority  are  eiitopped 
from  asserting  that  it  was  wrongfully  done. 
Lovell  V.  Gibson,  19  Grant,  Ch.  (U.  C.)  280. 

So,  the  consent  of  all  the  heirs  and  cred- 
itors of  a  decedent  to  the  continuing  of  a 
business  by  an  administrator  will  relieve 
the  latter  from  all  liability  to  them  for  re- 
sulting losses.  Merkel's  Estate,  131  Pa. 
584,  18  Atl.  931. 

And  an  administrator  is  relieved  from  in- 
dividual liability  to  those  beneficially  in- 
terested in  an  estate  for  losses  sustained  in 
a  business  carried  on  by  him  in  good  faith, 
at  the  urgent  request  of  all  of  them,  where 
the  business  was  managed  by  a  minor  son 
of  the  intestate,  who  was  familiar  with  the 
business,  and  for  whom  it  was  intended 
when  he  became  of  age,  since  those  who  re- 
quested the  administrator  to  do  so  will  not 
be  permitted  to  charge  him  with  malad- 
ministration under  the  circumstances. 
Poole  V.  Munday,  103  Mass.  174. 

So,  an  executor  will  not  be  surcharged 
with  a  loss  where  he  carried  on  a  manurac- 
turing  business,  and  during  an  unprosper- 
ous  time,  which  was  the  result  of  a  business 
depression,  when  unexpected  difficulties 
arose,  at  the  urgent  solicitation  of  those 
interested  in  the  estate,  he,  in  good  faith, 
and  as  an  exercise  of  ordinary  discretion. 
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borrowed  money  for  use  fai  the  business, 
from  which  such  beneficiaries  received  the 
profits  as  long  as  there  were  any.  Whit- 
man's Estate,  195  Pa.  144,  45  Atl.  673. 

Where  a  widow,  upon  her  husband's 
death,  agreed  with  his  surviving  partner  to 
continue  the  former's  interest  in  the  busi- 
ness, and  that  the  survivor  should  pay  for 
it  as  soon  as  possible,  with  interest,  and 
nine  years  later,  upon  the  survivor  becom- 
ing insolvent,  she  was  appointed  adminis- 
tratrix of  her  husband's  estate,  she  will 
not  be  charged  with  the  value  of  the  part- 
nership interest  as  of  the  death  of  her  in- 
testate, at  the  instance  of  a  daughter  of  the 
deceased,  to  whose  support  the  interest  paid 
was  devoted,  as  it  appeared  that  her  course 
was  prudent,  and  that  the  allowance  of  the 
daughter's  support  absorbed  all  of  her  in- 
terest in  the  estate.  Browne  v.  Bedford, 
4  Dem.  304. 

So,  a  widow  who  carried  on  a  manufac- 
turing business  as  a  testamentary  trustee, 
under  the  directions  of  a  will,  after  being 
discharged  from  her  trust  and  receiving 
compensation  for  her  services,  is  estopped, 
after  opening  a  rival  business,  from  ob- 
jecting to  losses  sustained  in  the  former 
Dusiness  by  her  son,  who  was  substituted 
for  her  as  trustee.  Re  Froelich,  50  Misc. 
103,  100  N.  Y.  Supp.  436,  affirmed  in  122 
App.  Div.  440,  107  N.  Y.  Supp.  173,  and 
without  opinion  in  192  N.  Y.  566,  85  N.  E. 
1110. 

And  an  heir  who  had  assigned  his  inter- 
est in  an  estate  is  estopped,  six  years  after 
the  sale  by  an  administrator  of  a  business 
at  a  loss,  from  charging  him  therewith, 
where  the  business  was  conducted  with  the 
consent  of  all  the  heirs,  for  three  months 
before  selling  it,  and  it  appeared  that  the 
stock  was  old,  and  that  repeated  attempts 
to  sell  it  had  been  made,  and  that  the  best 

§rice  attainable  was  received  for  it.  Re 
emple,  189  Pa.  385,  42  Atl.  28,  reversing 
28  Pittsb.  L.  J.  N.  S.  431. 

Those  beneficially  interested  in  an  es- 
tate are  estopped  from  questioning  the  al- 
lowance to  an  executor  of  the  expenses  of 
working  a  plantation,  where  they  remained 
silent  and  permitted  him  to  do  so  without 
objection  until  the  crops  had  been  material- 
ly injured.  Wederstrandt's  Succession,  19 
La.  Ann.  494.  The  court  said  that  the 
parties  opposing  such  allowance  had  their 
remedy,  but  chose  to  remain  silent  and  ac- 
quiesce in  the  course  pursued  by  the  ex- 
ecutor, and  the  fact  that  he  did  not  call  a 
meeting  of  the  creditors  of  the  estate,  as 
required  by  statute,  could  not  throw  upon 
him  all  the  expenses  incurred  in  good  faith, 
and  at  the  same  time  make  him  pay  over 
the  proceeds  of  the  crops. 

And  a  widow  who  assents  to  the  executor 
of  her  deceased  husband's  estate  carrying 
on  a  farm  belonging  thereto  is  estopped 
from  objecting  to  the  allowance  of  the  ex- 
penses thereof.  Larrour  v.  Larrour,  2 
Redf.  69. 

But  it  was  held  in  Re  McGovem,  118  N. 
T.  Supp.  378,  that  a  sister  of  a  deceased 
person,  who,  at  the  request  of  his  other 
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heirs,  took  possession  of  and  continued  a 
business  belonging  to  the  deceased  for  four 
months  before  being  appointed  administra- 
trix, was,  at  the  instance  of  such  heirs, 
chargeable  with  the  losses  sustained  both 
before  and  after  her  appointment. 

So,  female  beneficiaries  who  were  un- 
familiaV  with  the  English  language  are  not 
estopped  from  charging  executors,  who 
were  the  surviving  partners  of  the  testator, 
with  a  loss  resulting  from  their  failure  to 
give  security,  as  required  by  the  will,  for 
the  value  of  the  testator's  interest  in  the 
business,  which  was  conveyed  at  his  death 
to  the  surviving  partners,  by  accepting  from 
them  a  mortgage  upon  the  partnership 
property  without  knowledge  that  it  was  a 
second  mortgage,  and  thdt  the  firm  was  in- 
solvent.    Luers  v.  Brunjes,  5  Redf.  32. 

Nor,  under  such  circumstances,  will  the 
fact  that  they  received  from  the  business  an 
income,  amount  to  an  estoppel.    Ibid. 

And  where  an  executor  operated  a  mill 
belonging  to  an  estate  without  authority, 
for  five  years,  those  beneficially  interested 
in  the  estate  are  not  estopped  from  char- 
ging him  with  the  cost  of  extensive  perma- 
nent repairs  to  the  mill,  as  well  as  the  cost 
of  new  machinery  installed,  because  one 
of  the  beneficiaries  was  consulted  by  the  ex- 
ecutor regarding  the  advisability  of  incur- 
ring such  expense,  and  it  did  not  appear 
what  was  said  on  that  occasion.  Re  Tis- 
dale,  110  App.  Div.  857,  97  N.  Y.  Supp.  494. 

Such  consent,  in  order  to  create  an  es- 
toppel, may  be  implied  from  the  conduct  of 
the  beneficiaries  as  well  as  from  express 
consent.  French  v.  Davis,  38  Miss.  167; 
Billingslea  v.  Young,  33  Miss.  95;  Levi's 
Estate,  224  Pa.  233,  73  Atl.  334;  Myrick's 
Succession,  38  La.  Ann.  611;  Garrett  v. 
Noble,  6  Sim.  604,  3  L.  J.  Ch.  N.  S.  159. 

Thus,  where  all  of  the  heirs  at  law  of  an 
intestate  had  knowledge  of  the  fact  that 
an  administrator  was  keeping  the  property 
of  the  estate  together  and  carrying  on  a 
plantation  business,  and  did  not  make  any 
objection  thereto,  the  administrator  is  re- 
lieved from  all  individual  liability  to  them 
except  to  account  for  the  net  profits  of  the 
business.    French  v.  Davis,  38  Miss.  167. 

And  when  the  heirs  and  creditors  of  an 
estate  remain  silent  while  the  executor 
works  a  plantation  belonging  to  it,  they 
are  estopped  from  charging  him  with  a  re- 
sulting loss,  since  it  was  within  their  power 
in  the  first  instance  to  have  prevented  his 
continuing  the  business.  Myrick's  Succes- 
sion, 38  La.  Ann.  611. 

A  delay  of  five  years  before  objecting  to 
the  continuance  of  a  business  by  an  executor 
for  a  year,  where  he  was  directed  by  will 
to  collect  the  personal  estate  with  all  con- 
venient speed,  will  amount  to  an  estoppel 
where  those  interested  in  the  estate  had 
full  knowledge  of  the  executor's  conduct. 
Garrett  v.  Noble,  6  Sim.  604,  3  L.  J.  Ch. 
N.  S.  159. 

So,  where  the  widow  and  children  of  a 
decedent  do  not  object  to  the  continuance 
of  a  business  by  an  executor  who  was  em- 
powered by  will  to  do  so,  the  latter  will 
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not  be  surcharged  with  debts  contracted  by 
him  while  so  engaged,  the  estate  being  an- 
swerable therefor.  Levi's  Estate,  224  Pa. 
233,  73  Atl.  334. 

But  no  consent  or  conduct  on  the  part  of 
minor  beneficiaries  will  create  an  estoppel. 
Gilligan  v.  Dalv,  —  "N.  J.  Eq.  —,  80  Atl. 
994;  Wielmann^s  Succession,  112  La.  293,  36 
So.  354;  Wiemann  v.  Mainegra,  112  La. 
305,  36  So.  358. 

Nor  is  a  minor  estopped  by  the  conduct 
of  his  guardian  from  holding  a  personal 
representative  liable  for  losses,  where  he 
continues  a  business  belonging  to  an  estate. 
Larrour  v.  Larrour,  2  Redf.  69;  Wiemann 
V.  Mainegra,  112  La.  305,  36  So.  368. 

An  administrator  who,  with  the  concur- 
rence of  the  adult  heirs  of  a  decedent,  con- 
tinued a  commercial  business  belonging  to 
the  deceased  for  about  six  years,  becomes 
liable  to  a  minor  heir  for  his  proportionate 
share  of  the  assets  of  the  estate  therein  in- 
vested, less  the  disbursements  of  the  admin- 
istrator which  would  have  been  made  had 
the  administrator  settled  the  estate  in  ac- 
cordance with  law.  Wiemann's  Succession, 
112  I. IX.  293,  36  So.  354. 

And  a  minor  heir  is  not  estopped  from 
holding  an  administrator  and  his  sureties 
liable  for  losses,  because  his  tutor  was  one 
of  the  adult  heirs  who  concurred  in  permit^ 
tin^  the  administrator  to  carry  on  such 
business.    Wiemann  v.  Mainegra,  supra. 

W.  J.  I. 
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ALVA  M.  KITSELMAN  et  al. 
(—  Ind.  — ,  98  N.  E.  631.) 

Parties  —  action  by  woman  —  Injury  to 
husband. 

A  woman  cannot  recover  damages  for  in- 
jury inflicted  upon  her  husband  to  the 
diminution  of  his  earning  capacity  and  con- 
sequent ability  to  support  and  maintain 
her,  nor  for  loss  of  his  society  and  compan- 
ionship because  of  such  injury. 

(May  28,  1912.) 


A  f PEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Randolph  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  recover  damages  for  injuries  to  plain- 
tiff's husband,  alleged  to  have  been  caused 
by  defendants'  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  Brissey,  for  appellant: 

The  consortium  of  the  husband  is  a  com- 
mon-law right  of  the  wife,  and  she  may 
maintain  her  separate  action  against  one 
who  wrongfully  deprives  her  of  such  right. 

Haynes  v.  Nowlin,  129  Ind.  681,  14  L.RJL 
787,  28  Am.  St.  Rep.  213,  29  N.  E.  389; 
Holmes  v.  Holmes,  133  Ind.  386,  32  N.  E. 
932;  Wolf  V.  Wolf,  130  Ind.  699,  30  N.  E. 
308;  Adams  v.  Main,  3  Ind.  App.  232,  60 
Am.  St.  Rep.  268,  29  N.  E.  792;  Reed  v. 
Reed,  6  Ind.  App.  317,  51  Am.  St.  Rep.  310, 
33  N.  E.  638;  Warren  v.  Warren,  89  Mich. 
123,  14  L.R.A.  645,  60  N.  W.  842;  Westlake 
V.  Westlake,  34  Ohio  St.  621,  32  Am.  Rep. 
397;  Waldron  v.  Waldron,  45  Fed.  315; 
Huling  V.  Huling,  32  111.  App.  519;  Bishop, 
Marr.  &  Div.  t  1368;  Gregg  v.  Gregg,  37 
Ind.  App.  216,  75  N.  E.  674. 

Mr.  Elmer  E.  Stevenson,  for  appellees: 

No  action  accrues  to  the  wife  for  the  loss 
of  the  wages  or  earning  capacity  of  con- 
sortium of  her  husband,  who  may  be  in- 
jured by  the  negligence  of  another. 

Goldman  v.  Cohen,  30  Misc.  336,  63  N. 
Y.  Supp.  459;  21  Cyc.  1630;  9  Am.  &  Eng. 
Enc.  Law,  817;  Glenn  ▼.  Western  U.  Teleg. 
Co.  1  Ga.  App.  821,  68  S.  E.  83;  Feneff  v. 
New  York  C.  &  H.  R.  R.  Co.  203  Mass.  278, 
24  L.R.A.(N.S.)  1024,  133  Am.  St.  Rep.  291, 
89  N.  E.  436. 

McTrrls,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  filed  her  complaint  against  ap- 
pellees for  damages  growing  out  of  per- 
sonal injuries  to  her  husband,  Albert  Brown. 
The  lower  court  sustained  a  several  demur- 
rer for  want  of  facts  to  each  paragraph 
of  complaint,  and  the  appellant  declined  to 
plead  further;  whereupon  judgment  was 
rendered  for  appellees. 


Note.  —  Right  of  wife  to  sue  for  person" 
al  injury  to  U%Lsband, 

Little  authority  has  been  found  on  this 
question  further  than  that  cited  in  Brown 
V.  KiTSELMAN,  and  in  the  note  to  Feneff  v. 
New  York  C.  &  H.  R.  R.  Co.  24  L.R.A.  (N.S.) 
1024. 

Sometimes  cited  in  connection  with  the 
discussion  of  this  question  is  Monroe  v. 
Maples,  1  Root,  422,  holding  that  the  hus- 
band and  wife  cannot  join  in  an  action  for 
personal  injury  to  the  husband,  since  the 
right  of  action  is  personal  to  the  husband. 
The  case  does  not  disclose  the  basis  upon 
which  the  wife  claimed  a  right  to  damages. 
40  L.R.A.{N.S.) 


The  husband's  exclusive  right  to  his  wages, 
and  the  remoteness  of  the  damages  sought 
to  be  recovered,  were  the  grounds  upon 
which  the  court  in  Welch  v.  Morrison,  9 
Ohio  Dec.  Reprint,  852,  held  that  a  wife 
whose  husband  was  negligently  injured  by 
the  defendant  was  not  entitled  to  recover 
for  the  loss  of  his  wages  nor  for  compensa- 
tion for  nursing  him,  including  the  amount 
expended  for  medicine,  nor  for  the  mental 
distress  and   anxiety  suffered  by  her. 

Attention  is  also  directed  to  Glenn  y. 
Western  U.  Teleg.  Co.  1  Ga.  App.  821,  58 
S.  £.  83,  declaring  that  since  the  obligation 
to  support  the  wilfe  and  family  is  upon  the 
husband,  and  not  upon  the  wife,  she  cannot 
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The  errors  relied  on  here  are  predicated 
on  the  action  of  the  circuit  court  in  sus- 
taining the  several  demurrer  to  each  the 
third,  fourth,  and  fifth  paragraphs  of  com- 
plaint. 

The  third  paragraph  alleges  that  appel- 
lant's husband  was  in  the  employ  of  appel- 
lees, and,  while  so  engaged,  sustained  an  in- 
jury which  resulted  in  the  entire  loss  of  his 
eyesight,  and  by  reason  thereof  his  earning 
capacity  has  been  destroyed,  and  appellant, 
as  a  consequence,  has  been  deprived  of  sup- 
port and  maintenance,  to  her  damage  in  the 
sum  of  $10,000.  It  is  alleged  that  the  hus- 
band's injury  was  approximately  caused  by 
the  negligence  of  appellees,  the  particulars 
of  which  are  set  out  in  detail. 

The  fourth  paragraph  is  similar  to  the 
third,  with  the  addition  that  appellant 
therein  allies  that,  by  reason  of  the  negli- 
gent injury  to  her  husband,  she  has  been 
deprived  of  the  companionship,  comfort,  and 
society  of  her  husband,  for  which  she  de- 
mands damages. 

The  fifth  paragraph  is  similar  to  the  third 
in  regard  to  the  allegations  of  her  hus- 
band's injury,  and  bases  the  right  to  recover 
solely  on  appellant's  loss  of  the  companion- 
ship, comfort^  society,  and  protection  of  her 
husband. 

A  wife  has  no  cause  of  action  against  a 
third  person  for  damages  for  negligent  in- 
juries to  her  husband,  resulting  in  the  dim- 
inution of  his  earning  capacity  and  his 
consequent  ability  to  comfortably  support 
and  maintain  her,  because  the  husband  is 
entitled,  in  a  proper  action,  to  full  compen- 
sation for  such  loss.    21  Gyc.  1630. 

May  the  wife  recover  from  a  third  party 
for  the  loss  of  the  society,  companionship, 
and  affection — consortium— of  her  husband, 
caused  by  the  negligence  of  such  party? 

Since  the  removal  of  most  of  the  common- 
law  disabilities  of  the  wife,  it  has  been  held 
in  Indiana,  and  in  most  other  jurisdictions, 
that  a  wife  may  recover  damages  for  the 
alienation  of  her  husband's  affections. 
Haynes  ▼.  Nowlin,  129  Ind.  684,  14  L.R.A. 


787,  28  Am.  St.  Rep.  213,  29  N.  E.  389; 
Wolf  V.  Wolf,  130  Ind.  699,  30  N.  E.  308; 
Holmes  v.  Holmes,  133  Ind.  386,  22  N.  E. 
932 ;  Postlewaite  v.  Postlewaite,  1  Ind.  App. 
474,  28  N.  E.  99;  Nolin  v.  Pearson,  191 
Mass.  283,  4  L.R.A.(N.S.)  643,  114  Am.  St. 
Rep.  606,  77  N.  E.  890,  6  Ann.  Cas.  668, 
and  note  on  page  664.  In  such  cases,  no 
question  of  negligence  is  involved.  The  re- 
covery is  for  an  injury  intentionally  in- 
flicted, and  is  not  limited  to  compensation, 
but  may  be  for  punitive  damages  as  well. 

The  question  here  involved  has  rarely  been 
presented  to  courts  of  appeal,  and,  so  far  as 
we  are  able  to  discover,  when  presented,  a 
recovery  has  been  denied. 

In  Goldman  v.  Cohen,  30  Misc.  336,  63 
N.  Y.  Supp.  459,  it  was  said:  "The  defend- 
ant demurs  to  the  complaint,  which  seeks 
recovery  by  a  wife  for  the  loss  she  sus- 
tained, as  a  wife,  by  the  injury  to  her  hus- 
band from  the  negligence  of  the  defendant 
in  the  management  of  a  horse.  Her  loss  is 
that  which  usually  occurs  to  a  wife  from 
the  illness  of  a  husband,  in  the  deprivation 
of  support  and  consortium,  and  the  need  of 
her  personal  care  of  him  during  his  sickness. 
No  case  is  cited  where  the  wife  recovered 
upon  such  a  claim ;  and  the  absence  of  prec- 
edent, where  such  demands  might  have  been 
numerous,  if  sustained  by  the  law,  goes 
far  to  the  belief  that  such  negligence  has 
never  yet  been  embraced  within  the  circle 
of  causes  of  action  recognized  by  law,  be- 
vond  the  right  given  to  the  injured  one,  and 
its  survival  to  the  consort  and  next  of 
kin  in  the  event  of  his  death.  It  is  true 
that  this  century  just  closing  has  seen,  with 
our  own  state  foremost  in  advance,  the 
adoption,  by  unwritten  and  statutory  law, 
of  juster  and  wider  views  of  the  wife's  ex- 
istence as  a  human  being  by  the  emancipa- 
tion of  her  person  from  "the  moderate  chas- 
tisement" of  the  husband  and  the  protec- 
tion of  her  rights  of  property;  but  her  in- 
terest in  the  husband's  life  and  companion- 
ship is  not  a  right  of  property,  or  derived 
from  a  contract  of  bargain  and  sale.    That 


maintain  an  action  for  the  salary  which  the 
husband  would  have  earned,  and  from  which 
he  would  have  contributed  to  the  support  oi 
the  family,  but  for  the  defendant's  nesrli- 
gence.  This  case  involves  an  action  against 
the  telegraph  company  for  negligently  fail- 
ing to  deliver  to  the  htisband  a  message 
sent  by  the  wife,  announcing  his  apnoint- 
ment  to  a  position,  as  well  as  her  willing- 
ness to  terminate  an  estrangement  between 
them;  and  it  was  sought  to  recover  as  one 
element  of  damasres,  the  amount  of  salary  he 
would  have  earned. 

As  to  the  right  of  the  husband  to  recov- 
er the  loss  of  consortium  through  personal 
iniurv  to  the  wife,  see  the  note  in  33  L.R.A. 
(N.S.)  1042. 
40  L.R.A.(N.S.) 


As  to  the  right  of  the  husband  or  wife  at 
common  law  to  recover  for  loss  of  services 
or  consortium  a&rainst  a  person  negligently 
causing  the  death  of  the  other  spouse,  see 
the  note  in  19  L.R.A.(N.S.)  633. 

As  to  the  right  of  the  husband  at  common 
law  to  recover  for  loss  of  time  and  fiinpral 
pvpenses  necessitated  by  the  negligent  kill- 
ing of  his  wife,  see  the  note  in  9  L.R.A. 
(N.S.)   1193. 

As  to  the  right  of  one  spouse  at  common 
law  to  an  action  for  the  sale  of  intoxicants 
or  drups  to  the  other,  see  the  note  to  Flan- 
dermeyer  v.  Cooper,  post,  360. 

L.  A.  W. 
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interest  lies  in  a  region  into  which  the  law 
does  not  enter,  except  when  necessity  com- 
pels. It  does  recognize  invasion  by  wilful 
misconduct.  It  inflicts  heavy  damages  upon 
the  enticer  or  seducer.  But  this  is  for  pun- 
ishment and  atonement,  rather  than  com- 
pensation. It  comes  within  the  range  of 
concurrent  and  supplementary  adjuncts  to 
the  criminal  law  for  the  prevention  and  re- 
dress of  wrongs.  The  fault  of  negligence 
rarely  demands  a  greater  remedy  than  mere 
compensation.  The  right  of  action  is  reme- 
dial, not  punitive.  It  reaches  not  out  to 
those  indirectly  suffering  by  impairment  of 
domestic  relations,  giving  to  dependent  wife 
or  child  pecuniary  equivalent.  So  far  as  the 
law  can,  it  neutralizes  such  indirect  losses 
by  compensation  to  the  husband  and  father, 
thus  giving  him  the  means  of  supplying  the 
loss  in  earning  power  and  expenses  of  sick- 
ness, and  so  avoids  double  or  triple  recov- 
eries for  the  same  elements  of  compensatory 
damages  by  different  persons  against  him 
whose  fault  only  gives  ground  for  one  res- 
titution. The  breach  of  a  contract  obliga- 
tion directly  affects  the  power  of  the  hus- 
band to  give  solace  and  comfort  to  the  wife; 
but  she  may  not  have  a  personal  right  of 
action,  except  where  the  law  does  allow  her 
to  be  the  moving  cause  to  invoke  the  courts 
to  punish  destruction  of  marital  rights. 
Judgment  for  defendant,  on  demurrer,  with 
costs." 

In  21  Cyc.  on  page  1630,  it  is  said:  "For 
an  injury  done  to  the  husband,  the  wife  can- 
not join  with  him  in  an  action  for  damages; 
and  no  action  accrues  to  the  wife  for  the 
loss  sustained  by  her,  such  as  the  loss  of 
his  wages;  nor  can  she  recover  for  nursing 
him,  when  injured  by  a  third  person's  negli- 
gence." 

In  the  recent  case  of  Feneff  v.  New  York 
C.  &  H.  R.  R.  Co.  (1909)  203  Mass.  278, 
24  L.R.A.(N.S.)  1024,  133  Am.  St.  Rep. 
291,  89  N.  E.  436,  the  question  here  under 
consideration  was  directly  involved,  and  the 
right  of  recovery  was  denied.  In  the  course 
of  the  opinion,  it  is  said: 

"The  right  to  the  consortium  of  the  other 
spouse  seems  to  belong  to  husband  and  wife 
alike,  and  to  rest  upon  the  same  reasons 
in  favor  of  each.  Since  the  removal  of  the 
wife's  disability  to  sue,  this  is  now  settled 
in  most  courts  by  a  great  weight  of  au- 
thority. Nolin  V.  Pearson,  191  Mass.  283, 
4  L.R.A.(N.S.)  643,  114  Am.  St.  Rep.  605, 
77  N.  E.  890,  6  Ann.  Cas.  658,  and  cases 
cited.  It  is  now  generally  held,  in  accord- 
ance with  the  decision  in  Nolin  v.  Pearson, 
that,  for  a  direct  and  intentional  invasion 
of  a  wife's  right  of  consortium  by  another 
woman,  through  the  alienation  of  the  hus- 
band's affections  and  criminal  conversation 
with  him,  an  action  may  be  maintained, 
40  L.R.A.(N.S.) 


as  a  similar  action  may  be  maintained  by  a 
husband  for  a  similar  wrong  inflicted 
through  adultery  with  his  wif6.    .    .     . 

"The  wrong  which  may  be  redressed 
through  such  suits  is  one  which  has  a  di* 
rect  tendency  to  deprive  the  husband  or 
wife  of  the  consortium  of  the  other  spouse. 
No  case  has  been  brought  to  our  attention, 
and  after  an  extended  examination  we  have 
found  none,  in  which  an  action  for  a  loss  of 
consortium  alone  has  been  maintained, 
merely  because  of  an  injury  to  the  person 
of  the  spouse,  for  which  the  other  has  recov- 
ered, or  is  entitled  to  recover,  full  compen- 
sation in  his  own  name,  when  the  only  effect 
upon  the  plaintiff's  right  of  consortium  is 
that,  through  the  physical  or  mental  disa- 
bility of  the  other,  the  companionship  is  less 
satisfactory  and  valuable  than  before  the 
injury.  The  actions  by  husbands  at  common 
law  for  expenses  and  loss  of  services,  in 
which  the  loss  of  consortium  has  been  con- 
sidered in  estimating  damages,  were  all  in 
cases  in  which  no  damages  could  be  award- 
ed for  loss  of  the  ability  to  earn  money  and 
render  services  and  be  helpful  to  others,  in 
an  action  by  the  husband  and  wife  for  the 
wife's  personal  damages,  because  at  common 
law  all  these  elemeiits  of  damage  belonged 
to  the  husband.  .  .  .  There  was  not  an 
allowance  to  the  wife  for  her  loss  of  ability 
to  earn  wages  and  render'  services,  and  at 
the  same  time  an  allowance  to  the  husband, 
in  the  form  of  compensation  for  the  loss  of 
consortium  for  the  same  diminution  of  abil- 
ity to,  be  helpful." 

"Where  there  is  no  intentional  wrong,  the 
ordinary  rule  of  damages  goes  no  further  in 
this  respect  than  to  allow  pecuniary  com- 
pensation for  the  impairment  or  injury  di- 
rectly done.  When  the  injury  is  to  the  per- 
son of  another,  the  impairment  of  ability  to 
work  and  be  helpful  and  render  services  of 
any  kind  is  paid  for  in  full  to  the  person 
injured.  Ordinarily  the  relation  between 
him  and  others,  whereby  they  will  be  detri- 
mentally affected  by  the  impairment  of  his 
physical  or  mental  ability,  makes  the  dam- 
age to  them  only  remote  and  consequential, 
and  not  a  ground  of  recovery  against  the 
wrongdoer.  ...  It  is  enough  for  the 
present  case  that  persons  whose  relations  to 
the  injured  party  are  purely  domestic  should 
not  be  permitted  to  share  the  compensation 
to  which  he  is  entitled  for  the  impairment 
of  his  powers  by  the  tort  of  another  person, 
nor  to  receive  an  additional  sum  beyond  the 
full  compensation  to  which  the  injured  per- 
son is  entitled.  Their  damages  are  too  re- 
mote to  be  made  the  subject  of  an  action. 

"The  minor  children  of  an  injured  father, 
who  is  legally  bound  to  furnish  them  with 
support,  may  suffer  indirectly  from  his  in- 
jury.    So,  too,  may  his  wife,  to  whom  he 
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owes  the  same  1^^  duty  to  furnish  sup- 
port; yet  it  was  never  held  that  a  wife  or 
minor  child  could  recover  for  the  conse- 
quences of  a  father's  disability  against  one 
who  had  negligently  injured  him.  The  di- 
minished value  of  the  work  that  the  hus- 
with  his  wife,  in  such  a  case,  is  like  the  di- 
minished value  of  the  work  that  tl\e  hus- 
band can  do  for  the  support  of  his  wife 
and  the  education  and  support  of  his  minor 
children.  The  negligent  defendant  is  sup- 
posed to  have  made  full  pecuniary  compen- 
sation to  the  husband  and  father  for  his 
injury.  In  the  benefit  from  this  payment, 
the  wife  and  children  may  be  expected  to 
share  to  some  extent.  If  they  still  suffer 
loss,  it  is  not  direct,  but  only  consequen- 
tial.*' 

We  are  of  the  opinion  that  the  reasoning 
in  the  Feneff  Case,  supra,  is  sound,  and  that 
a  wife  is  not  entitled  to  recover  for  loss  of 
consortium  in  such  an  action  as  this;  and, 
as  it  is  settled  she  may  not  recover  for  loss 
of  support  consequent  on  the  diminution  of 
her  husband's  earning  capacity,  it  follows 
that  the  court  did  not  err  in  sustaining  the 
demurrer  to  the  several  paragraphs  of  com- 
plaint in  controversy  here. 

Judgment  affirmed. 


IOWA  SUPREMB  COURT. 

STATE   OF   IOWA 

V. 

JOHN  KERNAN,  Appt. 

(—  Iowa,  — ,  135  N.  W.  362.) 

Indictment  —   langnage  of   statute  — 
snfficlency. 

1.  An  indictment  in  the  language  of  the 
statute,  which  so  individuates  the  offense 
that  the  accused  has  proper  notice  of  the 
crime  charged,  is  good. 


Criminal   law   —  promise   to   consider 
recommendation  —  effect  on  verdict. 

2.  A  promise  of  the  court  to  consider  a 
recommendation  by  the  jury  in  a  criminal 
case  will  vitiate  a  verdict  of  guilty,  as  tend- 
ing to  influence  the  verdict,  although,  be- 
cause the  maximum  penalty  must  be  im- 
posed under  the  indeterminate-sentence  law, 
the  recommendation  was  of  no  utility. 

(April  2,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Cass  County, 
convicting  him  of  committing  lewd  and  las- 
civious acts  with  a  child  under  thirteen 
years  of  age.    Reversed. 

Statement  by  liadd,  J.: 

The  defendant  was  accused  of  having  com- 
mitted lewd  and  lascivious  acts  with  a 
child  under  thirteen  years  of  age,  and  ftp- 
peals. 

Messrs.  Willaf d  &  Willard  for  appel- 
lant. 

Messrs.  George  Oosson,  Attorney  Gen- 
eral, and  John  Fletcher,  Assistant  Attor- 
ney Greneral,  for  appellee: 

There  was  no  promise  made  by  the  court 
that  he  would  do  less  than  his  duty  in  the 
matter  of  fixing  punishment,  as  an  induce- 
ment to  find  the  defendant  guilty,  and  the 
reconunendation  made  by  the  jury  might  or 
might  not  be  considered  by  him;  but  it  was 
within  his  right  to  reject  it  as  mere  surplus- 
age, if  he  BO  desired. 

State  V.  Newman,  49  W.  Va.  724,  39  S. 
E.  656;  State  v.  Gill,  14  S.  C.  410;  State  v. 
Bennett,  40  S.  C.  308,  18  S.  E.  886;  Ray 
V.  State,  108  Tenn.  282.  67  S.  W.  653; 
Greer  v.  State,  3  Baxt.  321 ;  Penn  v.  State, 
62  Miss.  450;  Wair  v.  State,  61  Ga.  303. 

The  indictment  charges  the  offense  in  the 
language  of  the  statute;  and  as  the  offense 
is  there  named  and  described,  it  is  suffi- 
cient. 


Note,  —  Intintatiim  that  a  recommenda' 
Han  to  mercy  toould  he  entertained 
as  ground  for  reverael  of  conviction. 

This  note  does  not  cover  the  general  ques- 
tion of  the  propriety  of  giving  instruc- 
tions to  the  jury  on  their  power  of  recom- 
mendation to  mercy.  It  deals  only  with  the 
effect  of  the  court's  making  an  intimation 
that  a  recommendation  to  mercy  would  be 
entertained  or  carried  out  by  it. 

The  holding  in  State  v.  Kebnan,  that  a 
promise  of  the  court  to  consider  a  recom- 
mendation to  mercy  by  the  jury  in  a  crim- 
inal case  vitiated  the  verdict  of  guilty,  on 
the  ground  that  it  tended  to  influence  the 
verdict,  although,  because  it  was  necessary 
to  impose  the  maximum  penalty  under  the 
indeterminate-sentence  law,  the  recommen- 
dation was  of  no  utility,  seems  sound.  Pri- 
or to  the  decision  in  State  v.  Kernan,  the 
point  seems  to  have  been  passed  upon  in 
onlv  three  cases,  in  which  the  result  was  in 
40tiJLA.(N.8.) 


accord  with  the  conclusion  reached  in  that 

C&B6. 

In  State  v.  Kiefer,  16  S.  D.  180,  91  N. 
W.  1117, 1  Ann.  Cas.  268,  12  Am.  Crim.  Rep. 
619,  where  the  jury  sent  a  communication 
to  the  court,  asking  if  they  could  recom- 
mend the  defendant  to  its  mercy,  and  the 
court  answered  affirmatively,  and  added  that 
it  had  always  made  it  an  invariable  rule 
to  follow  such  recommendation,  it  was  held 
that  there  was  prejudicial  error.  The  court 
said:  "This  proceeding  on  the  part  of  the 
court  was  clearly  error.  The  answer  to  the 
question,  while  not  strictly  in  the  nature  of 
an  instruction  or  charge  of  the  court,  was- 
nevertheless  information  conveved  to  the 
jury,  while  deliberating  upon  their  verdict, 
calculated  to  influence  them.  It  will  be  ob- 
served that  the  court  informed  the  jury  that 
he  had  made  it  an  invariable  rule  to  follow 
the  recommendations  of  the  jury.  Such  a 
statement  to  the  jury  in  a  doubtful  case 
might  reasonably  be  presumed  to  influence 
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State  V.  Bauguess,  106  Iowa,  107,  76  N. 
W.  608;  State  v.  Whalen,  98  Iowa,  662, 
«8  N.  W.  654;  State  v.  Porter,  105  Iowa, 
677,  75  N.  W.  519;  People  v.  Carroll,  1 
Cal.  App.  2,  81  Pac.  680. 

There  was  no  testimony  that  would  tend 
to  make  either  Ethel  Walker  or  the  other 
little  girls  accomplices,  nor  is  there  any 
testimony  that  the  Walker  girl  consented 
to  the  acts  of  the  defendant. 

State  V.  Goodsell,  138  Iowa,  604,  116  N. 
W.  605;  State  v.  Rennick,  127  Iowa,  294, 
103  N.  W.  159,  4  Ann.  Cas.  568;  State  v. 
Kouhns,  103  Iowa,  720,  73  N.  W.  353. 

Ladd,  J.,  delivered  the  opinion  of  the 
court : 

The  accused  was  indicted  under  §  4938a, 
€ode  Supplement  (chapter  173,  Acts  32d  G. 
A.),  denouncing  as  a  crime  the  wilful  com- 
mission of  ''any  lewd,  immoral,  or  lasciv- 
ious act  upon  or  with  the  body,  or  any  part 
«  .  .  thereof,  of  a  child  of  the  age  of 
thirteen  years  or  under,  with  the  intent  of 
arousing,  appealing  to,  or  gratifying  the 
lust  or  passions  or  sexual  desires  of  such 
person,  or  of  such  child."  The  indictment 
was  substantially  in  the  language  of  this 
statute,  and,  as  it  so  individuated  the  of- 
fense that  the  accused  had  proper  notice  of 
the  crime  charged,  the  indictment  was  good. 
State  v.  Porter,  105  Iowa,  677,  76  N.  W. 
519;  State  v.  Johnson,  114  Iowa,  430,  87 
N.  W.  279;  State  v.  Leasman,  137  Iowa, 
191,  114  N.  W.  1032;  State  v.  McGruder, 
126  Iowa,  741,  101  N.  W.  646;  State  v. 
Beebe,  115  Iowa,  128,  88  N.  W.  358. 

In  People  v.  Grinnell,  9  Cal.  App.  238,  98 
Pac.  681,  the  defect  in  the  indictment  was 
*  the  omission  to  negative  an  exception,  not 
included  in  the  statute  of  this  state,  con- 
•stituting  a  part  of  the  description  of  the 
offense,  and,  for  this  reason,  the  decision 
iis  not  in  point. 

2.  The  cause  had  been  submitted  to  the 
jury,  and,  after  being  out  all  night,  that 


body  came  into  court,  and,  in  the  absence 
of  defendant,  atated  that  they  had  failed  to 
agree,  and  wanted  to  know  if  they  could 
make  a  recommendation  to  the  court. 
Thereupon  the  court  informed  them  that 
"while  it  is  not  usual,  and  some  of  the 
judges  objected  to  a  recommendation,  it 
didn't,  and  they  might  do  so,  and  he  would 
consider  such  recommendation."  The  jury 
then  retired  and  on  the  same  day  returned 
a  verdict  of  guilty,  and  recommended 
"the  clemency  of  the  court,  and  that  the 
sentence  be  made  as  light  as  possible." 
Though  doubtless  not  so  intended,  what 
occurred  was  well  calculated  to  influence 
the  verdict  of  the  jury.  Indeed,  that  the 
court's  response  would  be  so  used  was  to 
})e  inferred  from  the  inquiry.  As  contended, 
no  promise  was  made  save  that  the  "recom- 
mendation would  be  considered;"  but,  from 
what  was  said,  the  jury  miglit  well  have 
understood  that  it  would  be  favorably  con- 
sidered, and  at  least  that  it  would  be 
weighed  in  pronouncing  judgment.  It 
amounted  to  holding  out  an  inducement  to 
the  jury  to  agree  upon  a  verdict,  although 
under  the  indeterminate-sentence  law,  such 
recommendation  might  not  have  been  given 
the  slightest  consideration,  for,  in  any  event, 
the  maximum  penalty  must  have  been  im- 
posed. 

In  McBean  v.  State,  83  Wis.  208,  53  N.  W. 
497,  it  appears  that  the  jury  had  sent  this 
inquiry  to  the  court :  "If  we  bring  in  a  ver- 
dict of  guilty,  can  we  depend  on  the  clem- 
ency of  the  court?"  And  the  court  respond- 
ed in  substance  that  they  could.  This  was 
held  to  be  error,  the  court  saying:  "The 
question  put  by  the  jury  to  the  trial  judge 
in  the  case  at  bar  was,  in  and  of  itself, 
harmless.  The  error  consists  of  the  prom- 
ise made  by  the  trial  judge  to  the  jury,  to 
the  effect  that,  if  they  found  McBean 
guilty,  they  might  rely  upon  him  to  extend 
the  clemency  of  the  court  to  the  prisoner. 
It  sufficiently  appears  from  the  verdict  re- 


the  jurors  in  arriving  at  their  verdict. 
«  .  .  It  is  true  that  in  the  case  at  bar 
the  trial  judge  did  not  distinctly  agree,  in 
terms,  that  the  jury  could  depend  on  the 
clemency  of  the  court;  but  tne  language 
used  by  him  was,  in  effect,  an  agreement  or 
statement  that  the  jury  could  rely  upon  the 
clemency  of  the  court.  The  learned  judge 
said:  'I  have  made  it  an  invariable  rule 
•  .  ,  to  follow  such  recommendation.*  The 
jurors  might  very  naturally  conclude  from 
the  language  used  that  they  could  rely  upon 
him  to  extend  clemency  to  the  accused  in 
case  he  should  be  convicted,  and  it  might 
have  the  effect  to  induce  the  jurors  to  dis- 
regard any  reasonable  doubts  they  might 
have  as  to  the  guilt  of  the  accused.  Jurors, 
in  the  discharge  of  their  duties,  having 
7iothine  to  do  regarding  the  punishment  to 
he  inflicted  upon  the  accused,  as  the  extent 
40  L.R.A.(N.S.) 


of  the  punishment  is  left  entirely  to  the  dis- 
cretion of  the  court,  within  certain  limita- 
tions prescribed  by  statute.  And  while  it 
is  the  duty  of  the  court  to  instruct  the  jury 
upon  the  law  of  the  case,  it  should  not  in 
any  manner  attempt  to  influence  its  delib- 
erations, and  the  court  should  be  exceedingly 
careful  to  refrain  from  all  expressions  of 
opinion  that  might  be  calculated  to  influence 
the  minds  of  the  jurors.  Undoubtedly  the 
learned  circuit  court,  in  replying  to  the 
request  of  the  foreman  of  the  jury,  was  actu- 
ated by  no  improper  motive,  but  the  pro- 
ceeding is  a  dangerous  one,  and  cannot  be 
sanctioned  by  this  court." 

The  other  decisions  which  have  considered 
the  point  under  discussion  are  fully  set  out 
by  the  court  in  its  opinion  in  State  v.  Ker- 

NAN.  J.  T.  W. 


1912. 


STATE   V.   KERNAl^. 


241 


turned  that  the  jury  did  rely  upon  such 
promise.  The  promise  thus  secured  was 
well  calculated  to  overcome  reasonable 
doubts  and  coerce  an  agreement  for  con- 
viction. It  was  an  unauthorized  interfer- 
ernce  with  the  deliberations  of  the  jury. 
Ryan  v.  Rcckford  Ins.  Co.  77  Wis.  611, 
46  N.  W.  885.  *A  verdict  is  a  declaration 
of  the  truth  as  to  the  matters  of  fact  sub- 
mitted to  the  jury.*  Shenners  v.  West  Side 
Street  R.  Co.  78  Wis.  387,  47  N.  W.  622. 
To  be  such  truth,  however,  it  must  be  based 
wholly  upon  the  evidence  in  the  case.  A 
verdict  in  disregard  of  such  evidence,  in 
whole  or  in  part,  is  a  false  verdict.  It 
follows  that  any  promise,  pledge,  or  dec- 
laration of  the  trial  judge,  calculated  to 
draw  the  attention  of  the  jury  away  from 
the  evidence,  and  to  induce  them  to  base 
their  verdict  upon  ulterior  considerations, 
is,  necessarily,  misleading,  and  hence  erro- 
neous." 

In  Territory  v.  Griego,  8  N.  M.  l33,  42 
Pac.  81,  jurors  had  been  out  a  long  time 
and,  on  returning  into  court,  reported  their 
inability  to  agree,  and,  after  some  talk  with 
them,  the  court  said  there  was  an  instruc- 
tion he  might  have  given  which  the  law 
authorized:  "While  the  law  fixes  the  pun- 
ishment in  this  case,  or  rather,  while  the 
court  assesses  the  punishment,  the  law  au- 
thorizes you,  in  case  you  find  the  defendant 
guilty,  to  commend  him  to  the  mercy  of 
the  court;  and  that  recommendation  made 
by  the  jury  will  be  considered  by  the  court 
in  fixing  the  punishment."  In  half  an  hour 
the  jury  returned  with  a  verdict  of  guilty 
and  a  recommendation  to  the  mercy  of  the 
court.  In  holding  this  instruction  errone- 
ous, the  court  remarked  that  the  sudden 
agreement  of  the  jurors,  after  being  out 
fifty-four  hours,  indicated  that  they  must 
have  been  "influenced  quite  powerfully  by 
the  judge's  instructions  that  a  recom- 
mendation of  mercy  would  receive  his  con- 
sideration in  fixing  the  punishment.  It 
seems  within  the  range  of  reasonable 
probability  that  with  a  knowledge  that 
nothing  but  the  death  penalty  would  be  the 
consequence  of  their  verdict,  no  agreement 
could  have  been  secured  from  the  jury.  The 
gravity  of  the  punishment  may  well  have 
caused  jurors  to  hang  to  a  doubt  of  guilt 
rather  than  hang  a  man  whose  guilt  they 
doubted.  Coming,  as  it  did,  without*  re- 
quest, after  the  jury  had  been  deliberating 
and  unable  to  agree  for  fifty-four  hours,  it 
was  an  indication,  quite  pointed,  of  the 
judge's  opinion.  Randolph  v.  Lampkin,  90 
Ky.  651,  10  L.R.A.  88,  14  S.  W.  538.  It  was 
40  L.R.A.(9^.S.)  16 


an  intimation  from  the  court  of  a  lighter 
sentence  than  the  jurors  had  expected,  and 
must  have  been  harmful  to  the  defendant." 

In  State  v.  Kiefer,  16  S.  D.  180,  91  N.  W. 
1117,  1  Ann.  Cas.  268,  12  Am.  Crim.  Rep. 
619,  to  an  inquiry  by  the  jury  whether 
they  could  recommend  the  accused  to  the 
mercy  of  the  court,  the  latter  answered  that 
it  had  made  it  an  invariable  rule  to  follow 
such  recommendations,  and  this  answer  was 
held  to  be  calculated  to  influence  the  jury. 
Other  decisions  are  readily  distinguishable 
because  of  differences  in  the  facts. 

In  Lovett  v.  State,  30  Fla.  142,  17  L.R.A. 
705,  11  So.  550,  the  statutory  effect  of  a 
recommendation  to  mercy  by  the  majority 
of  the  jury  reduced  the  penalty  from  death 
to  life  imprisonment,  and  an  instruction 
with  reference  thereto  was  approved.  In 
State  V.  Gill,  14  S.  C.  410,  the  court  merely 
replied  affirmatively  to  an  inquiry  of  the 
jury  whether  they  might  recommend  the 
prisoner  to  mercy  if  found  guilty,  and, 
since  no  intimation  of  the  consequence  of 
such  a  recommendation  was  given,  the  court 
held  there  to  have  been  no  prejudice.  In 
Crawford  v.  State,  2  Yerg.  60,  24  Am.  Dec. 
467,  a  recommendation  of  mercy  to  the 
governor  was  returned  with  the  verdict. 
One  of  the  jurors  made  affidavit  that  be 
would  not  have  agreed  to  the  verdict  but  for 
the  belief  that  it  would  be  effectual,  and 
another  swore  that  it  led  him  to  agree. 
Such  affidavits  were  held  admissible,  and 
a  new  trial  ordered  because  of  the  misappre- 
hension of  these  jurors.  But  in  State  v. 
Bennett,  40  S.  C.  308,  18  S.  E.  886,  and 
Penn  v.  State,  62  Miss.  450,  such  a  show- 
ing was  held  not  to  invalidate  a  verdict. 

The  jurors  should  not  have  concerned 
themselves  with  the  punishment,  and  ought 
to  have  been  plainly  told  that  they  ought 
not  to  take  that  into  consideration.  Their 
function  ended  in  deducing  the  truth  from 
the  evidence  adduced  and  expressing  it  in 
their  verdict.  Anything  said  by  the  court 
calculated  to  draw  their  attention  from 
the  performance  thereof,  and  to  induce 
them  to  rest  their  conclusion  upon  ulterior 
considerations,  necessarily  is  misleading  and 
prejudicial.  We  are  of  opinion  that  the 
promise  of  the  court  to  give  the  recommen- 
dation consideration  might  well  have  led 
the  jury  to  believe,  and  doubtless  did;  that 
the  sentence  to  follow  would  be  somewhat 
modified  because  thereof,  and  that  this  was 
extremely   prejudicial   to   the   defendant. 

Because  of  this  error,  the  judgment  is  re- 
versed, and  the  cause  remanded. 
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FROHARDT  BROTHERS  et  aL 

V. 

W.   A.   DUFF. 

[(—  Iowa,  — ,  136  N.  W.  609.) 

Statute  of  frauds  ^  promise  to  pay  an- 
other's debt  —  waiver  of  attachment. 

1.  An  oral  agreement  by  a  mortgagee  in 
possession  of  mortgaged  property  to  pay 
a  debt  of  the  mortgagor  to  avoid  an  attach- 
ment of  the  property  of  which  he  is  in  pos- 
session may  be  found  to  be  an  original 
agreement  to  pay  the  debt,  and  therefore 
not  to  be  within  the  statute  of  frauds,  al- 
though the  liability  of  the  original  debtor 
was  not  terminated. 


Appeal  ~  elimination  of  oounta  —  rul* 

ing  on  prior  trial. 

2.  Parties  failing  to  appeal  from  an  or- 
der withdrawing  from  the  jurv  the  issues 
presented  by  certain  counts  of  the  complaint 
cannot,  in  case  of  a  disagreement  as  to 
the  other  counts,  which  necessitates  a  new 
trial,  question  on  appeal  from  the  second 
judgment  a  ruling  that  such  counts  have 
been  eliminated  from  the  case,  if  no  sepa- 
rate appeal  was  taken  therefrom. 

(Evans,  J.,  dissents   in   part.) 

(April    9,    1912.) 

CROSS-APPEALS    from    a   judgment   of 
the  District  Court  for  Pottawattamie 
County  in  an  action  on  alleged  oral  prom- 
ises to  pay  to  plaintiffs  the  amount  of  oer- 


Note,  ^  la  oral  promise  to  pay  another's 
prC'existing  debt,  made  in  order  to 
secure  a  benefit  to  the  prom.isor,  with" 
otU  releasing  the  original  debtor, 
within  the  statute  of  frauds. 

This  is  the  subject  of  a  note  in  22  L.R.A. 
(N.S.)  1077,  to  which  the  present  note  is 
supplemental. 

'lh«  note  does  not  include  cases  involv- 
ing oral  promises  to  the  original  debtor,  but 
only  cases  where  the  oral  promise  was  made 
to  the  creditor;  nor  does  it  cover  cases  in- 
volving a  promise  to  pay  another's  debt, 
made  contemporaneously  with  the  creation 
of  the  debt.  For  cases  of  the  latter  char- 
acter, see  notes  in  15  L.R.A.  (N.S.)  214  and 
32  L.R.A.(N.S.)  698. 

General  rule. 

At  the  outset,  attention  is  called  to  the 
distinction  between  a  -consideration  sufli- 
cieut  to  support  a  contract  and  a  considera- 
tion which  will  make  a  promise  to  pay  an 
existing  debt  of  another  an  original  one. 

As  shown  in  the  note  in  22  L.R.A.(N.S.) 
1077,  to  which  this  note  is  supplemental,  by 
the  weight  of  authority,  a  piemise  to  pay  the 
pre-existing  debt  of  another  may  be  origin- 
al rather  than  collateral,  and  hence  not 
within  the  statute  of  frauds,  although  the 
original  debtor  is  not  released.  In  order, 
however,  that  such  a  promise  be  removed 
from  the  operation  of  the  statute  of  frauds, 
it  must  be  an  original  promise  to  pay  out  of 
money  of  the  debtor  then  in  the  promisor's 
hands  or  thereafter  to  be  placed  in  his  cus- 
tody, or  it  must  be  an  independent  agree- 
ment with  the  creditor,  based  upon  some 
substantial  consideration  or  benefit  inuring 
to  the  promisor,  the  securing  of  which  is  the 
primary  purpose  of  the  promise,  the  pay- 
ment of  the  debt  being  merely  secondary  or 
incidental. 

In  Southern  Indiana  Loan  &  Sav.  Inst.  v. 
Roberts,  42  Ind.  App.  653,  86  N.  E.  490, 
however,  the  rule  is  stated  that  a  valid  oral 
promise  to  pay  another's  debt  cannot  be 
made  directly  with  the  creditor,  even 
though  founded  upon  a  valuable  considera- 
40  l..jcLA.(AJS.} 


tion;  but  it  must  be  founded  upon  a  valu- 
able consideration  and  be  in  writing. 

The  rule  has  been  stated  thus:  ** Where 
the  promise  to  pay  the  debt  of  anotlier  is 
not  ths  chief  purpose  of  the  transaction  in 
which  it  inheres,  and  a  substantial  and 
valuable  consideration  therefor  inures  di- 
rectly to  the  benefit  of  the  promisor,  as  in 
a  cane  in  which  he  obtains  a  conveyance  of 
property  in  consideration  of  his  promise  to 
pay  tiie  debt  of  tlie  grantor,  or  to  pay  an  en- 
cumbrance upon  the  property,  the  promise 
does  not  fall  within  the  statute,  and  no 
writing  is  necessary  to  support  it.  In  cases 
of  this  character,  the  fact  that  the  object  of 
the  promisors  is  not  to  answer  for  the  debts, 
defaults,  or  miscarriages  of  others,  but  is  to 
obtain  substantial  benefits  or  advantages  to 
themselves,  which  they  actually  secure  as 
the  consideration  for  their  agreements,  dis- 
tinguishes ttiese  promises  from  those  within 
the  statute,  and  makes  tiiem  original  agree- 
ments of  the  promisors,  which  are  valid 
without  writings."  Mine  &  Smelter  Supply 
Co.  V.  Stockgrowers'  Bank,  98  C.  C.  A.  229, 
173  Fed.  859. 

In  Peele  v.  Powell,  158  N.  C.  653,  73  S. 
E.  234,  the  rule  is  stated  that  where  the 
promise  is  for  the  benefit  of  the  promisor, 
and  he  has  a  personal  immediate,  pecuniary 
benefit  in  the  transaction,  or  the  premise  is 
to  pay  the  debt  of  another  as  part  of  the 
consideration  of  property  to  be  conveyed 
to  the  promisor,  or  is  a  promise  to  make 
good  notes  transferred  in  payment  of  prop- 
erty, the  promise  is  valid  although  in  parol. 
To  the  same  effect,  see  Whitehurst  v.  Pad- 
gett, 157  N.  C.  424,  73  S.  E.  240. 

In  Zimmerman  v.  Holt,  —  Ark.  — ,  144 
S.  W.  222,  the  doctrine  is  stated  that  if  a 
primary  debt  subsists  against  another,  the 
promise  of  a  third  person  to  pay  it,  made 
subsequent  to  the  time  it  was  incurred,  is 
not* an  original  undertaking  unless  founded 
upon  a  new  consideration,  moving  to  and 
beneficial  to  the  promisor,  so  that  he  thereby 
comes  under  an  independent  duty  to  pay. 
irrespective  of  the  liability  of  the  original 
debtor. 

To  remove  a  promise  to  pay  the  pre-exist- 
ing debt  of  another  from  the  operation  of 
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tain  claims  held  by  them  against  a  third 
person;  defendant  appealing  from  the  judg- 
ment against  him  in  favor  of  plaintiffs 
Frohardt  Brothers;  and  plaintiffs  Droge 
Brothers  appealing  from  the  judgment  as 
against  them.    Affirmed  on  both  appeals. 


Statement  hj  McGIain,  Ch.  J.: 
Action  on  alleged  oral  promises  by  de- 
fendant to  pay  to  plaintiffs  the  amount  of 
certain  claims  held  by  plaintiffs  against  one 
Whitsett,  The  defendant  relied  iipon  the 
statute  of  frauds,  and  the  court  submitted 
the  case  to  the  jury 'to  determine  whether 
the  agreements  of  defendant  were  original 
and  absolute  undertakings  to  pay  to  plain- 
tiffs the  amounts  of  their  respective  claims 


against  Whitsett,  or  whether  it  was  a  col- 
lateral undertaking  merely  to  see  that  the 
claims  against  Whitsett  were  paid,  if  he 
did  not  pay  them.  There  was  a  verdict 
against  defendant  in  favor  of  Frohardt 
Brothers,  and  one  in  favor  of  defendant 
against  Droge  Brothers,  and  judgment  was 
rendered  accordingly,  from  which  defendant 
appeals  as  to  the  judgment  against  him, 
and  Droge  Brothers  appeal  from  the  judg- 
ment as  against  them.  Defendant's  appeal 
having  been  first  perfected,  he  is  treated  as 
the  appellant. 

Messrs.  Flickinger  Brothers,  for  plain- 
tiffs: 

The  agreement  is  not  within  the  statute 
of  frauds. 


the  statute  of  frauds,  the  promise  must  be 
based  on  a  beneficial  consideration  moving 
to  the  promisor,  and  it  must  be  an  inde- 
pendent promise  to  pay,  and  not  a  mere 
guaranty  upon  a  new  and  beneficial  con- 
sideration. Ogden  v.  Sergeant,  119  N.  Y. 
8upp.  672,  affirmed  in  137  App.  Div.  925, 
122  N.  Y.  Supp.  1139.  Unless  some  inde- 
pendent benefit  accrues  to  the  promisor,  his 
promise  to  pay  the  pre-existing  debt  of  an- 
other is  not  an  original  obligation,  and 
hence  is  within  the  statute  of  frauds. 
Yracheta  v.  Stanford,  120  N.  Y.  Supp.  117. 

Tliere  must  be  a  release  of  some  benefit  or 
advantage  by  the  promisee,  and  such  benefit 
or  advantage  must  accrue  to  the  promisor. 
Blasdel  v.  Erickson,  157  111.  App.  615. 

As  to  the  necessity  that  the  original  obli- 
gation be  released,  in  Holcomb  v.  Mashburn, 
10  Ga.  App.  781,  74  S.  E.  307,  the  court  said 
tliat  this  wsuB  one  test  to  determine  whether 
or  not  a  promise  to  pay  the  debt  of  another 
was  an  original  obligation;  but  that  this 
was  not  the  only  test. 

Where  a  plaintiff  relies  upon  an  oral 
promise  of  the  defendant  to  pay  the  debt  of 
another,  the  burden  is  on  the  former  to 
show  facts  taking  the  promise  out  of  the 
statute.  Estes  v.  Bryant-For-Daniel  Co. 
—  Tex.  Civ.  App.  — ,  140  S.  W.  1177. 


Cases  illustrative  of  rule— original  promise. 


The  following  promises  to  pay  the  debt  of 
another,  and  which  have  been  held  to  be 
original  promises,  and  hence  not  within  the 
statute  of  frauds,  are  illustrative  of  the 
rule  referred  to: 

— a  promise  made  to  a  person  holding 
possession  of  property  under  a  pledge,  to 
pay  the  amount  due  from  the  pledgeor,  in 
consideration  of  the  surrender  to  the  prom- 
isor of  the  possession  of  the  propertv.  -Ole- 
son  V.  Oleson,  90  Neb.  738,  134  N.  W.  648; 

—a  promise  by  a  purchaser  of  property 
from  the  buyer  of  the  same  property  on 
conditional  sale,  made  to  the  original  vend- 
or, to  pay  the  latter  the  balance  due  on  the 
contract,  in  consideration  of  being  permitted 
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to  retain  the  property.     Barth  v.  Sanders, 
113  N.  Y.  Supp.  651; 

— a  promise  to  pay  the  debt  of  another, 
based  upon  an  agreement  by  the  promisee  to 
extend  the  time  of  payment  for  the  promis- 
or's benefit.  Old  Kiver  Lumber  Co.  v.  Skeet- 
ers,  —  Tex.  Civ.  App.  — ,  140  S.  W.  611; 

— a  promise  to  pay  in  consideration  of 
the  consent  of  the  mortgagee  to  the  transfer 
of  the  property  mortgaged  from  the  mort- 
gagor to  the  promisor.  Gay  v.  Schaefer,  52 
Wash.  269,   100  Pac.  334; 

— a  promise  by  the  creditor  of  a  tenant 
to  pay  the  latter's  landlord,  where  the  prom- 
isor had  received  from  the  tenant,  as  a  par- 
tial payment  of  his  claim,  the  proceeds  of  a 
sale  by  the  tenant  of  a  portion  of  his  crops 
upon  which  the  landlord  had  a  lien,  the 
promise  being  made  to  the  latter  to  induce 
him  to  refram  from  making  trouble  for  the 
tenant  until  he  had  gathered  and  sold  his 
crop.  Marrow  v.  White,  161  N.  C.  96,  65 
8.  £.  746; 

— an  oral  promise  by  the  owner  of  an 
equity  of  redemption,  made  to  tlie  mort- 
gagee, to  pay  the  mortjnrage  debt  if  the  latter 
would  not  foreclose.  Manning  v.  Ant^'^ 
208  Mass.  399,  32  L.R.A.(N.S.)  1179,  94  N. 
E.  466.  The  foregoing  case  suggests  a  line 
of  cases  that  are  in  general  excluded  from 
this  note;  viz.,  agreements  by  the  purchas- 
ers of  property  subject  to  lien,  with  the 
debtors,  to  pay  the  amount  of  the  liens; 

— a  promise  by  a  person  interested  in 
property  subject  to  mortgage  to  pay  the 
mortgage  in  consideration  of  forbearance 
by  the  mortgagee  to  foreclose,  and  his  agree- 
ment to  assign  same  at  the  option  of  the 
promisor.  Lee  v.  Unkefer,  85  8.  C.  199,  65 
S.  E.  989,  67  S.  E.  246; 

— a  promise  by  a  person  in  possession  of 
real  estate  covered  by  a  mortgage  which  the 
mortgagee  is  threatening  to  foreclose,  to 
pay  same  in  consideration  of  forbearance  to 
foreclose  for  a  stated  period  of  time.  Fitz- 
gerald V.  Flanagan,  —  Iowa,  — ,  135  N.  W. 
738; 

— a  promise  by  a  mortgagee  of  the  prop- 
erty of  a  company,  by  a  creditor  thereof, 
that  if  the  latter  would  forbear  to  sue  the 
company,  he  would  pay  the  indebtedness  in 
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Ilelt  V.  Smith,  74  Iowa,  667,  39  N.  W. 
81;  Stewart  v.  Hinkle,  1  Bond,  606,  Fed. 
Cfis.  Xo.  13,430;  Crawford  v.  King,  54  Ind. 
G;  Russell  V.  Babcock,  14  Me.  138;  Rogers 
V.  Empkie  Hardware  Co.  24  Neb.  653,  39 
N.  W.  844;  Kershaw  v.  Whitaker,  1  Brev. 
9;  Smith  v.  Rogers,  35  Vt.  140;  Clay  v. 
Walton,  9  Cal.  328;  Alger  v.  Scoville,  1 
Gray,  391;  Bailey  v.  Marshall,  174  Pa.  002, 
34  Atl.  326;  Lemmon  v.  Box,  20  Tex.  329; 
McCreary    v.    Van    Hook,    35    Tex.    631; 


Carraher  v.  Allen,  112  Iowa,  170,  83 
N.  W.  902;  Harlan  v.  Harlan,  102  Iowa, 
704,  72  N.  W.  286;  Chamberlin  v.  Ingalls, 
38  Iowa,  300;  Johnson  v.  Knapp,  36  Iowa, 
616;  Mills  v.  Brown,  11  Iowa,  314;  Blake 
V.  Robinson,  129  Iowa,  198,  105  N.  W.  401 ; 
Pratt  V.  Fishwild,  121  Iowa,  642,  96  N.  W. 
1089;  Blair  Town  Lot  &  Land  Co.  v.  Walk- 
er, 39  Iowa,  406;  Emerson  v.  Slater,  22 
How.  28,  16  L.  ed.  360;  Davis  v.  Patrick, 
141  U.  S.  479,  36  L.  ed.  826,  12  Sup.  Ct. 


instalments.  Beltine  Chemical  &  Mfg.  Co. 
V.  Zulfer,  152  111.  App.  308; 

— an  agreement  by  a  person  interested  in 
the  financial  success  of  a  company,  made  to 
a  bank  having  a  note  against  it,  then  due, 
that  if  the  latter  would  renew  the  note,  he 
would  deposit  in  the  bank  a  sum  of  money 
and  leave  the  same  until  payment  in  full  of 
the  note.  'Ihompson  v.  Hazel  wood  Sav.  & 
Trust  Co.  234  Pa.  452,  83  Atl.  284; 

— ^a  promise  by  a  contractor  undertaking 
to  complete  a  job  free  from  all  liens,  to  pay 
a  creditor  of  a  subcontractor  entitled  to  a 
lien  upon  the  property,  in  consideration  of 
the  forbearance  by  such  creditor  to  assert 
his  lien.  McDonald  v.  General  Constr.  Co. 
152  Iowa,  273,  132  N.  W.  369; 

— ^w  lie  re  the  promisee  had  the  right  to 
file  a  claim  of  lien  upon  property,  which  he 
was  threatening  to  do,  a  promise  by  a  third 
person  to  pay  the  debt  if  the  former  would 
refrain,  where  the  purpose  to  file  the  claim 
of  lien  is  abandoned,  and  the  action  of  the 
promisee  in  this  respect  inures  to  the  benefit 
of  the  promisor,  who  was  also  a  creditor  of 
the  same  debtor,  and  who  thereafter  filed 
and  perfected  his  claim  of  lien  upon  the 
property.  Spencer  v.  Nalle,  —  Tex.  Civ. 
App.  —,  143  S.  W.  991 ; 

— a  promise  to  pay  out  of  property  in  the 
promisor's  hands  belonging  to  the  debtor,  as 
soon  as  he  realized  upon  tne  property.  Har- 
denberg  v.  Roberts,  146  Iowa,  696,  125  N. 
W.  818; 

— a  promise  to  pay  out  of  money  there- 
after to  be  earned  by  the  debtor  by  perform- 
ing labor  for  the  promisor,  where,  as  a  re- 
sult of  the  promise,  the  creditor  forbears  to 
enforce  his  claim,  and  extends  to  the  debtor 
additional  credit,  thereby  enabling  the  latter 
to  continue  to  render  to  the  promisor  valu- 
able services.  Schoening  v.  Maple  Valley 
Lumber  Co.  61  Wash.  332,  112  Pac.  381; 

— a  promise  by  a  general  contractor  en- 
titled to  retain  from  money  thereafter  to 
become  due  a  subcontractor,  sufiicient  to 
protect  him  against  liens  for  claims  against 
the  former,  to  pay  a  third  person,  a  credit- 
or of  such  subcontractor,  the  balance  due 
him,  and  any  sums  thereafter  to  become  due 
him,  in  consideration  of  his  performing 
work  for  the  subcontractor.  Jones  v.  Gen- 
eral Constr.  Co.  150  Iowa,  194,  129  N.  W. 
830; 

— a  promise  to  pay  a  third  person  out  of 
money  to  be  due  from  the  promisor  to  the 
original  debtor,  where  made  for  the  purpose 
of  securing  the  performance  of  a  contract 
bv  the  promisor  with  the  original  debtor,  in 
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the  performance  of  which  the  promisor  is 
interested.  Dale  v.  Gaither  Lumber  Co.  152 
N.  C.  651,  28  L.R.A.(N.S.)  407,  68  S.  E. 
134; 

— a  promise  made  by  a  wife  to  work  as  a 
laborer  for  a  share  of  a  crop,  and  permit  the 
employer  or  lessor  to  deduct  from  the  pro- 
ceeds thereof  a  debt  due  him  from  her  hus- 
band, where  made  in  consideration  of  the 
lease.  Wilkie  v.  Murphy,  88  S.  C.  415,  70 
S.  E.  1028; 

— a  promise  by  the  manager  of  a  com- 
pany, in  consideration  of  a  loan  to  him  for 
the  benefit  of  the  company,  to  pay  a  past-due 
debt  owing  by  the  company  to  the  lender. 
Holcomb  V.  Mashburn,  10  Ga.  App.  781,  74 
S.  E.  307; 

— a  promise  to  pay  an  attorney's  fee  due 
from  a  third  party,  in  consideration  of  his 
consent  that  the  pr(»nisor  be  permitted  to 
settle  the  litigation  between  the  promisor 
and  the  debtor,  the  promise  also  furnishing 
an  inducement  to  the  debtor  to  settle,  since 
he  was  thereby  relieved  of  paying  his  at- 
torney. VanWinkle  v.  King,  145  Ky.  691, 
141   S.  W.  46. 


— collateral  promise. 

An  oral  acceptance  of  an  order,  if  not 
based  on  a  valuable  consideration  accruing 
to  the  acceptor,  is  within  the  statute  of 
frauds  and  unenforceable.  Hill  v.  Wright, 
144  Ky.  806,  139  S.  W.  946. 

Where  the  only  consideration  to  support 
a  promise  to  pay  the  debt  of  another  is  the 
forbearance  by  the  promisee  to  enforce  pay* 
ment  of  a  debt  against  the  debtor  before  a 
designated  period,  such  forbearance  is  not  a 
consideration  capable  of  supporting  the  con- 
tract to  pay  another's  debt,  and  does  not  ', 
evidence  a  new  and  independent  contract 
from  that  of  the  original  obligation,  and 
hence  it  is  a  mere  collateral  undertaking, 
and  within  the  statute.  Byrd  v.  Hickman, 
169  Ala.  505,  48  So.  669.  This  case  was 
again  before  the  court  in  167  Ala.  351,  52 
So.  426,  and  the  theory  then  advanced  to 
sustain  the  promise  was  that  it  was  made 
directly  to  the  debtor,  in  consideration  of 
the  payment  by  the  debtor  of  a  portion  of  a 
debt  owing  to  the  promisor.  Under  this  the- 
ory the  case  is  not  within  the  scope  of  the 
note. 

The  mere  forbearance  to  bring  an  attach- 
ment action  against  the  debtor  furnishes 
no  consideration  to  support  a  promise  by  a 
third  person  to  pay  the  debt  of  the  attach- 
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Rep.  58;  Williams  Shoe  Co.  v.  Gotzian,  130 
Iowa,  713,  107  N.  W.  807;  Miller  v.  Adams, 
142  Iowa,  516,  119  N.  W.  593. 

Messrs.  Reed  &  Robertson,  for  defend- 
ant: 

The  alleged  oral  contract  is  within  the 
statute  of  frauds. 

20  Cyc.  170,  192;  Westheimer  v.  Pea- 
cock, 2  Iowa,  528;  Mine  &  Smelter  Supply 
Co.  V.  Stockgrowers'  Bank,  98  C.  C.  A. 
229,   173    Fed.    862;    Barker   v.   Bucklin,   2 


Denio,  59,  43  Am.  Dec.  726;  Chadwick 
V.  Brown,  Morris  (Iowa)  492;  Barham  v. 
Colp,  87  Mo.  App.  152;  Sternburg  v.  Calla- 
nan,  14  Iowa,  258;  Anderson  v.  Davis,  9 
Vt.  136,  31  Am.  Dec.  012;  Kauflfman  v. 
Harstock,  31  Iowa,  472;  Schaafs  v.  Wentz. 
100  Iowa,  708,  69  N.  W.  1022;  Dee  v. 
Downs,  57  Iowa,  590,  11  N.  W.  2;  Griffin 
V.  Hoag,  105  Iowa,  499,  75  N.  W.  372. 
Vaughn  v.  Smith,  65  Iowa,  579,  22  N.  W. 
684;  Walker  v.  Irwin,  94  Iowa,  448,  62  N. 


ment  debtor,  and  does  not  take  the  prom- 
ise out  of  the  operation  of  the  statute  of 
frauds,  where  no  facts  are  alleged  in  the 
pleadings  from  which  it  may  be  determined 
that  the  promisee  had  even  a  reasonable 
ground  to  believe  that  an  attachment  suit 
institutcHi  by  him  against  the  debtor  or  his 
goods  and  chattels  would  avail  him  anything. 
While  it  is  not  necessary  that  a  certain 
right  of  recovery  should  exist,  if  the  suit 
which  is  alleged  to  have  been  forborne  was 
brought,  it  must  appear  that  the  one  for- 
bearing to  sue  should  in  good  faith  have  be- 
lieved himself  entitled  to  maintain  his  suit, 
aud  that  he  actually  intended  to  institute 
the  same.  Ruehle  v.  Montelius,  149  111. 
App.  416. 

An  oral  agreement  to  pay  the  debt  of  a 
third  person  out  of  money  the  promisor  has 
agreed  to  loan  the  debtor  is  within  the  op- 
eration of  the  statute  of  frauds  and  there- 
fore invalid,  although,  by  reason  of  this 
agreement,  the  promisee  delivered  to  the 
debtor  the  balance  of  goods  sold  him,  and 
also  dismissed  two  actions  he  had  commenced 
against  the  promisor  on  drafts  drawn 
against  the  latter  by  the  debtor  in  favor  of 
the  promisee,  it  not  appearing  .that  the  ac- 
tions were  sustainable,  the  dismissal  of  the 
acions,  which  clearly  appears  by  the  plead- 
ings to  the  plaintiff  to  have  been  without 
foundation,  being  of  substantial  benefit 
to  the  defendant,  and  not  constituting  a 
sufficient  consideration  to  transfer  a  guar- 
anty into  an  original  undertaking.  Mine 
&  Smelter  Supply  Co.  v.  Stockgrowers* 
Bank,   98   C.   C.  A.  229,   173   Fed.   859. 

8o,  an  oral  promise  to  pay  for  services 
rendered  another  after  the  rendition  of  the 
services  is  within  the  statute  of  frauds. 
Sealey  v.  Combs,  —  Ky.  — ,  118  S.  W.  972. 

A  promise  to  pay  the  debt  of  a  third 
person,  made  to  induce,  and  which  has  the 
effect  of  inducing  the  promisee  to  refrain 
from  levying  an  execution  upon  goods  of  the 
debtor,  and  to  return  same  unsatisfied,  is 
not  an  original  promise  within  the  rule, 
since  yielding  or  releasing  the  lien  on  the 
excution  is  a  consideration  moving  from 
the  promisee,  but  does  not  benefit  the  prom- 
isor, who  receives  no  consideration  or  bene- 
fit from  his  promise.  Blasdel  v.  Erickson, 
157  111.  App.  616. 

A  promise  by  a  purchaser  of  goods  to  a 
person  claiming  a  vendor's  lien  thereon 
( which,  however,  was  unfounded,  as  he  had 
lost  his  lien),  to  pay  the  amount  of  his 
claim  in  consideration  of  the  release  of 
all  claim  on  the  goods,  is  not  an  original 
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promise,  where  the  promisee  does  not  re- 
lease the  original  debtor,  since  it  is  essen- 
tial, to  remove  such  a  promise  from  the 
operation  of  the  statute  of  frauds,  that  the 
parties  to  the  original  indebtedness  ^  either 
expressly  or  impliedly  consent  to  the  sub- 
stitution of  the  new.  Swisher  v.  Inside 
Grocery  &  Market  Co.   158   111.  App.    186. 

The  interest  of  a  stockholder  of  a  cor- 
poration is  not  sufficient  to  make  his  agree- 
ment to  pay  a  debt  owing  by  the  corporation 
an  original  obligation,  and  the  agreement  by 
the  creditor  to  furnish  the  corporation 
goods  in  the  future  furnishes  no  considera- 
tion for  the  agreement  to  pay  an  existing 
debt  of  the  corporation.  Winne  v.  Mehr- 
bach,  130  App.  Div.  329,  114  N.  Y.  Supp. 
618. 

Although  a  husband  was  doing  a  retail 
business  in  property  of  his  wife  as  her  ten- 
ant, a  promise  by  the  latter  to  pay  a  debt 
of  her  husband  is  within  the  statute  of 
frauds,  even  though  made  for  the  purpose 
of  inducing  the  creditor  to  continue  to  de- 
liver goods  to  the  husband,  thereby  enabling 
him  to  continue  his  business.  Bauer  v. 
Ambs,  144  App.  Div.  274,  128  N.  Y.  Supp. 
1024. 

An  agreement  by  the  owner  of  property 
that  he  would  see  paid  the  amount  then 
due  for  material  furnished  a  contractor 
making  improvements  upon  the  property  is 
within  the  statute  of  frauds,  although  the 
promisee  was  thereby  induced  to  furnish 
further  material.  Stouffer  v.  Jackson,  42 
Pa.  Super.  Ct.  450. 

A  promise  by  a  father  to  pay  a  previous- 
ly contracted  debt  of  his  minor  son  is  a 
collateral  agreement,  and  hence  within  the 
statute  of  frauds.  Fisher  v.  Lutz,  146  Wis. 
664,  132  N.  W.  692. 

In  Harris  v.  Paulk,  10  Ga.  App.  334,  73 
S.  E.  430,  a  promise  is  held  to  be  collateral 
rather  than  original,  and  hence  to  be  within 
the  statute  of  frauds,  where  the  promisee 
had  the  right  to  the  services  of  the  debtor 
until  payment  of  his  debt,  and  the  promise 
to  pay  the  debt  at  a  future  time  was  made 
to  secure  the  release  of  the  debtor,  to  en- 
able the  promisor  to  secure  his  services. 
The  court  apparently  took  the  view  that  to 
render  the  promise  an  original  one  there 
must  be  a  complete  novation;  and  since  the 
debtor  was  not  released,  the  promise  to  pay 
was  collateral.  Although  no  point  is  made 
of  that  fact,  the  promise  to  pay  was  col- 
lateral in  form, — a  promise  to  see  that  th 
creditor  was  paid.  A.  G.  S. 
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W.  785 ;  Winburn  v.  Fidelity  Loan  &  Bldg. 
Asso.  no  Iowa,  376,  81  N.  W.  682;  Regan 
▼.  Kirk,  140  Iowa,  302,  118  N.  W.  317. 

McGlaln,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

Frohardt  Brothers  and  Droge  Brothers 
held  two  separate  and  independent  claims 
against  one  Whitsett,  and  were  threaten* 
ing  separately  to  attach  Whitsett's  property, 
consisting  of  a  livery  stock,  on  which  de- 
fendant had  a  chattel  mortgage^  and  of 
which  he  had  possession.  Thereupon  it  is 
alleged  that  defendant  promised  to  each  of 
the  respective  creditors  of  Whitsett  tliat 
if  they  would  refrain  from  attaching  Whit- 
sett's  property  in  defendant's  hands  and 
attacking  the  validity  of  defendant's  mort- 
gage, he  would  pay  their  respective  claims; 
and  this  action  is  founded  upon  such  oral 
promises.  While  the  causes  of  action  of  the 
two  plaintiffs  are  distinct  and  separate, 
they  were,  without  objection,  allowed  to 
proceed  as  coplaintiffs  in  this  action.  By 
separate  appeals,  the  correctness  of  these 
two  different  portions  of  the  final  judgment 
is  questioned.  The  appeal  of  the  defendant 
from  the  judgment  against  him  in  favor  of 
Frohardt  Brothers  will  first  be  considered. 

1.  There  was  evidence  tending  to  show 
that  when  Frohardt  Brothers  were  threat- 
ening to  attach  the  property  of  Whitsett, 
including  the  livery  stock  of  which  the  de- 
fendant Iiad  possession,  at  least  the  greater 
part  of  it  covered  by  a  chattel  mortgage 
to  defendant,  the  defendant  urged  the  plain- 
tiffs not  to  levy  the  attachment,  as  it  would 
interfere  with  his  (defendant's)  business, 
and  also  injure  Whitsett,  and  that  defend- 
ant promised,  if  Frohardt  Brothers  would 
not  levy  such  attachment,  he  (defendant) 
would  pay  their  claim,  and  that  Frohardt 
Brothers  refrained  from  attaching  Whit- 
sett's  property  in  defendant's  hands,  but 
did  subsequently  secure  a  judgment  against 
Whitsett  for  the  amount  of  their  claim; 
and,  further,  that  defendant  was  inter- 
fered with  in  his  possession  of  Whitsett's 
property.  The  concrete  question  now  pre- 
sented is  whether  a  finding  by  the  jury  that 
defendant  did  make  an  absolute  and  inde- 
pendent afrrecment  on  his  own  behalf  that 
if  Frohardt  Brotbors  did  not  levy  an  at- 
tachment on  Whitsett's  property  in  defend- 
ant's hands  the  defendant  would  pay  the 
amount  of  Whitsett's  claim  to  Frohardt 
Brothers,  and  compliance  with  such  agree- 
ment on  the  part  of  Frohardt  Brothers  was 
sufTicient,  notwithstanding  the  statute  of 
frauds,  to  justify  a  judgment  in  favor  of 
F''rohardt  Brothers  a5];ainst  defendant  on  his 
oral  promise.  The  same  question  in  another 
form  is  involved  in  the  claim  for  defend- 
ant that,  under  the  evidence,  the  court 
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erred  in  leaving  it  to  the  Jury  to  say 
whether  the  oral  promise  of  the  defendant  to 
pay  to  Frohardt  Brothers  the  amount  of 
their  claim  against  Whitsett  was  an  ab- 
solute and  independent  promise,  rather  than 
a  collateral  promise  to  pay  Whitsett's  debt. 

This  case  is  one  of  a  class  as  to  which 
it  has  been  difficult  for  the  courts  to  state 
any  clear  and  consistent  rule  for  the  appli- 
cation of  the  statute  of  frauds,  so  far  as  it 
prohibits  the  introduction  of  oral  evidence 
to  prove  a  contract  to  pay  the  debt  of 
another.  There  has  been  no  difficulty  in 
holding  that  agreements  of  guaranty,  wheth- 
er made  before  or  after  the  guaranteed 
debt  has  been  contracted,  are  covered  by 
the  statute,  even  though  based  on  an  in- 
dependent consideration  of  detriment  to  the 
creditor  or  advantage  to  the  guarantor. 
That  is  to  say,  adequate  and  lawful  con- 
sideration for  an  oral  contract  of  guaranty 
does  not  take  it  out  of  the  statute.  On  the 
other  hand  it  is  well  settled  (and  no  cita- 
tion of  authorities  in  support  of  the  proposi- 
tion is  necessary)  that  an  independent 
agreement  on  a  distinct  consideration  to 
assume  and  discharge  the  debt  of  another 
may  be  valid,  notwithstanding  the  statute; 
as,  for  instance,  where,  on  such  new  prom- 
ise, the  original  debtor  is  released,  or  where 
the  promisor  agrees  to  discharge  the  debt 
of  another  in  consideration  of  his  being ' 
relieved  from  liability  for  his  own  obliga- 
tion to  the  creditor,  to  whom  the  debt  of 
such  other  person  is  owing.  Thus  it  ap* 
pears  that  there  may  be  a  binding  oral 
promise  to  pay  an  amount  due  to  the  prom- 
isee from  a  third  person,  if  supported  on 
a  good  consideration,  but  that  not  every 
promise  to  pay  the  amount  due  from  another 
to  the  promisee,  although  supported  on  a 
legal  and  adequate  consideration,  is  en- 
forceable. The  distinction  between  these 
two  classes  of  cases  seems  to  be  this:  Does 
the  promisor,  for  a  consideration  of  advan- 
tage to  himself,  make  an  absolute  and  in- 
dependent promise  to  pay  the  amount  due 
to  the  promisee  from  a  third  person?  or  is 
his  promise  to  pay  the  amount  due  from 
such  third  person  merely  collateral  to  the 
tliird  person's  obligation?  On  the  one 
hand,  the  release  of  the  original  debtor  is 
suiTicient  to  show  that  the  promise  to  pay 
his  debt  is  a  new,  original,  and  independent 
promise.  On  the  other  hand,  if  the  prom* 
isor  merely  undertakes  to  pay  the  debt  of 
another  in  the  event  that  such  other  person 
does  not  pay  it,  then  the  promise  is  col- 
lateral, and  the  legality  and  adequacy  of 
the  consideration  does  not  take  it  out  of 
the  statute  of  frauds. 

While  there  was  at  one  time,  especially 
in  the  English  courts,  an  inclination  to 
treat  as  collateral,  and  therefore  as  within 
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the  statute  of  frauds,  eTery  promise  to 
pay  the  amount  of  another's  debt,  the  un- 
mistakable weight  of  the  more  recent  cases, 
especially  in  this  country,  has  been  in 
favor  of  sustaining,  as  against  the  statute 
of  frauds,  an  oral  promise  to  unqualifiedly 
and  absolutely  pay  another's  debt  on  a 
consideration  of  advantage  accruing  to  the 
promisor  from  such  promise.  As  was  said 
in  Emerson  v.  Slater,  22  How.  28,  43,  10 
L.  ed.  360,  365.  "Cases  in  which  the  guar- 
anty or  promise  is  collateral  to  the  prin- 
cipal contract,  but  is  made  at  the  same 
time,  and  becomes  an  essential  ground  of 
the  credit  given  to  the  principal  debtor, 
are,  in  general,  within  the  statute  of 
frauds.  Other  cases  arise  which  also  fall 
within  the  statute,  where  the  collateral 
agreement  is  subsequent  to  the  execution 
of  the  debt,  and  was  not  the  inducement  to 
it,  on  the  ground  that  the  subsisting  lia- 
bility was  the  foundation  of  the  promise 
on  the  part  of  the  defendant,  without  any 
other  direct  and  separate  consideration 
moving  between  the  parties.  But  whenever 
the  main  purpose  and  object  of  the  prom- 
isor is  not  to  answer  for  another,  but  to 
subserve  some  pecuniary  or  business  pur- 
pose of  his  own,  involving  either  a  benefit 
to  himself  or  damage  to  the  other  contract- 
ing party,  his  promise  is  not  within  the 
statu te,  although  it  may  be  in  form  a  prom- 
ise to  pay  the  debt  of  another,  and  al- 
though the  performance  of  it  may  inciden- 
tally have  the  effect  of  extinguishing  that 
liability."  And  in  Nugent  v.  Wolfe,  111 
Pa.  471,  56  Am.  Rep.  291,  4  Atl.  15,  this 
language  is  used  (quoted  with  approval  in 
Bailey  v.  Marshall,  174  Pa.  602,  34  Atl. 
326)  :  "It  is  difficult,  if  not  impossible,  to 
formulate  a  rule  by  which  to  determine,  in 
every  case,  whether  a  promise,  relating  to 
the  debt  or  liability  of  a  third  person,  is 
or  is  not  within  the  statute;  but,  as  a  gen- 
eral rule,  when  the  leading  object  of  the 
promise  or  agreement  is  to  become  guar- 
antor or  surety  to  the  promisee  for  a  debt 
for  which  a  third  party  is  and  continues  to 
be  primarily  liable,  the  agreement,  whetb.rr 
made  before  or  after  or  at  the  time  witli 
the  promise  of  the  principal,  is  within 
the  statute,  and  not  binding,  unless  evi- 
denced by  writing.  On  the  other  hand, 
when  the  leading  object  of  the  promisor  is 
to  subserve  some  interest  or  purpose  of 
his  own,  notwithstanding  the  effect  is  to 
pay  or  discharge  the  debt  of  another,  his 
promise  is  not  within  the  statute." 

The  following  cases  support  the  general 
proposition  that,  if  the  leading  object  of 
the  promisor  is  not  to  become  surety  or 
guarantor  of  another,  but  to  promote  or 
subserve  some  interest  of  his  own,  his  oral 
promise  to  pay  the  amount  of  another's 
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debt  is  not  within  the  statute  of  frauds, 
even  though  the  original  debtor  is  not  re- 
leased; Tindal  v.  Touchberry,  3  Strobh. 
177,  49  Am.  Dec.  637;  Smith  v.  Delaney,  64 
Conn.  264,  29  Atl.  496,  42  Am.  St.  Rep. 
181,  and  note;  Joseph  v.  Smith,  39  Neb. 
269,  42  Am.  St.  Rep.  571,  67  N.  W.  1012; 
Marrow  v.  White,  151  N.  C.  96,  65  S.  E. 
746;  Lorick  ▼.  Caldwell,  85  S.  C.  94,  67 
S.  E.  143;  Mine  &  Smelter  Supply  Co.  v. 
Stockgrowers'  Bank,  98  C.  C.  A.  229,  173 
Fed.  859;  Oldenburg  v.  Dorsey,  102  Md. 
172,  62  Atl.  676,  6  Ann.  Cas.  841. 

If  the  evidence  is  in  conflict  as  to  wheth- 
er the  promise  is  independent  or  collateral, 
the  question  is  for  the  jury.  Davis  v. 
Patrick,  141  U.  S.  479,  36  L.  ed.  826,  12 
Sup.  Ct.  Rep.  68;  McGowan  Commercial 
Co.  v.  Midland  Coal  A  Lumber  Co.  41 
Mont.  211,  108  Pac.  655;  Johnson  v.  Bank, 
60  W.  Va.  320,  55  S.  E.  394,  9  Ann.  Cas. 
893,  and  note.  Some  of  the  more  recent 
of  our  own  cases  on  the  subject  support  the 
rule  above  announced.  Pratt  v.  Fishwild, 
121  Iowa,  642,  96  N.  W.  1089;  Blake  v. 
Robinson,  129  Iowa,  196,  105  N.  W.  401; 
Harlan  v.  Harlan,  102  Iowa,  701,  72  N. 
W.  286;  Carraher  v.  Allen,  112  Iowa,  168, 
83  N.  W.  902;  Miller  v.  Adams,  142  Iowa, 
515,  119  N.  W.  593;  Helt  v.  Smith,  74 
Iowa,  667,  39  N.  W.  81. 

It  is  true  that  in  some  of  these  cases  the 
facts  involved  did  not  necessarily  require 
the  announcement  of  such  a  rule  as  we  are 
now  recognizing.  But  we  cannot  properly 
disregard  the  repeated  announcement  of 
such  rule  as  having  been  made  through 
misapprehension  and  oversight.  Unless 
there  are  in  cases  in  this  court  which,  as 
applied  to  the  facts  of  this  case,  neces- 
sarily lead  to  a  different  result,  we  should 
give  heed  to  our  previous  repeated  state-  - 
ment  of  a  general  principle  applicable  to 
the  case,  although  it  may  have  been  made 
under  circumstances  not  giving  rise  to  the 
precise  question  now  before  us.  We  fail  to 
find  among  the  cases  in  this  court  relied 
upon  for  appellant  any  decision  as  to  this 
branch  of  the  statute  of  frauds,  inconsist- 
ent with  the  general  proposition  already 
stated.  In  Westheimer  v.  Peacock,  2  Iowa, 
528,  the  statute  of  frauds  was  applied  in 
an  action  brought  against  a  father  who  had 
orally  promised  to  pay  his  son's  debt;  but 
the  court  said:  "There  is  nothing  to  show 
that  the  defendant,  w^hen  he  made  the 
promise,  had  in  view  or  secured  a  benefit 
which  accrued  immediately  to  himself.  On 
the  contrary,  his  object  was  to  obtain  for- 
bearance or  benefit  to  his  son.  If  for  his 
own  benefit,  the  promise  would  not  be  with- 
in the  statute;  if  for  the  debtor,  it  would. 
And  this  distinction  we  think  important, 
and  one  that  is  clearly  recognized  by  the 
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authorities."  In  Sternburg  v.  Callanan,  14 
Iowa,  251,  the  question  was  whether  the 
defendant  partnership  had  assumed  the  in- 
dividual debt  of  one  of  the  partners,  and 
the  court  held  the  partnership  not  bound, 
because  there  had  been  no  novation,  and 
held  the  jury  should  have  been  instructed 
that  an  oral  promise  by  one  of  the  partners 
to  pay  the  individual  debt  of  another  part- 
ner could  not  be  established  by  parol;  but 
the  question  of  the  statute  of  frauds  was 
not  otherwise  discussed.  In  KaufTman  v. 
Uarstock,  31  Iowa,  472,  it  was  simply  held 
that  an  agreement,  upon  certain  contingen- 
cies, to  step  into  the  place  of  another,  as 
to  his  debt,  and  to  hold  the  creditor  harm- 
less, was  within  the  statute  of  frauds.  In 
Dee  V.  Downs,  57  Iowa,  589,  UN.  W.  2, 
was  involved  only  the  question  whether 
an  agreement  to  become  surety  for  another 
was  within  the  statute.  In  Vaughn  v. 
Smith,  65  Iowa,  579,  22  N.  W.  684,  it  was 
held  that  there  was  no  new  and*  independ- 
ent consideration  for  the  oral  promise  to 
answer  for  the  debt  of  another,  and  that 
it  was  therefore  within  the  statute  of 
frauds.  In  Walker  v.  Irwin,  94  Iowa,  448, 
02  N.  W.  785,  it  was  pointed  out  that  the 
oral  agreement  relied  upon  was  not  an  orig- 
inal a^eement,  but  one  obligating  the 
promisor  to  step  into  the  place  of  the  debtor 
and  pay  his  liability  upon  certain  condi- 
tions, and  that  it  was  therefore  collateral, 
although  the  contingencies  contemplated 
had  happened;  and  it  is  said  that  the  de- 
fendant received  no  personal  benefit,  so 
that  his  obligation  was  without  considera- 
tion. In  Schaafs  v.  Wentz,  100  Iowa,  708, 
69  X.  W.  1022,  the  oral  promise  relied  up- 
on was  held  to  be  collateral,  and  therefore 
within  the  statute.  In  Griffin  v.  Hoag,  105 
Iowa,  499,  76  N.  W.  372,  the  oral  promise 
relied  on  was  held  unenforceable,  because 
a  mere  naked  promise,  without  considera- 
.  tion  of  detriment  to  the  promisee  or  ad- 
vantage to  the  promisor.  In  Winburn  v. 
Fidelity  Loan  &  Bldg.  Asso.  110  Iowa,  374, 
81  N.  W.  682,  it  was  held  by  a  divided 
court  that  an  oral  acceptance  by  an  agent 
of  orders  drawn  upon  him  for  his  .princi- 
pal's funds  would  not  render  his  principal 
liable,  in  the  absence  of  the  existence  of 
funds  in  the  hands  of  the  agent  out  of 
which  the  orders  could  be  paid.  It  is  diffi- 
cult to  find  any  application  of  the  case 
to  the  question  now  under  consideration. 
In  Regan  v.  Kirk,  140  Iowa,  302,  118  N. 
W.  317,  it  was  held,  without  discussion 
that  reliance  by  the  promisee  on  an  oral 
promise  to  pay  the  debt  of  another  would 
not  render  such  promise  enforceable. 

None  of  these  cases  are  at  all  incon- 
sistent in  principle  with  the  rule  that  an 
oral  agreement,  entered  into  on  considera- 
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tion  of  benefit  to  the  promisor,  and  relied 
upon  by  the  promisee  to  his  detriment,  to 
pay  to  the  promisee  the  amount  of  the 
claim  of  the  latter  against  a  third  person, 
may  be  enforced,  without  regard  to  whether 
the  effect  of  the  agreement  is  to  release 
such  third  person  from  his  liability;  and 
we  reach  the  conclusion  that  the  court 
properly  submitted  to  the  jury  the  ques- 
tion whether  the  oral  promise  of  the  defend- 
ant to  pay  to  Frohardt  Brothers,  the 
amount  of  their  claim  against  Whitsett  was 
an  original  and  independent  obligation, 
entered  into  on  account  of  anticipated,  bene- 
fit to  defendant,  or  whether  it  was  merely 
a  collateral  agreement  to  pay  Whitsett's 
debt,  and  that  the  judgment  against  the 
defendant  in  favor  of  Frohardt  Brothers 
should  be  affirmed. 

2.  The  appeal  of  Droge  Brothers  is  pred- 
icated on  a  refusal  of  the  trial  court  to 
allow  them  to  introduce  evidence  on  two 
other  counts  of  the  original  petition.  It 
appears  that,  as  originally  filed,  the  peti- 
tion was  in  two  counts,  one  alleging  part- 
nership between  defendant  and  Whitsett, 
and  the  other  charging  fraud  and  con- 
spiracy between  them  to  put  the  property 
of  the  latter  beyond  the  reach  of  creditors. 
Subsequently  an  amendment  was  filed  to 
the  petition,  alleging  an  independent  prom- 
ise of  defendant  to  pay  W^hitsett's  debts 
to  each  of  the  plaintiffs.  When  the  case 
came  on  for  trial,  evidence  was  presented 
in  behalf  of  the  plaintiffs  under  the  peti- 
tion as  thus  amended,  but  on  motion  of  de- 
fendant the  court  withdrew  from  the  jury 
the  consideration  of  the  issues  raised  by 
denial  of  the  first  and  second  counts,  and 
submitted  to  the  jury  only  the  issue  as  to 
an  independent  promise.  The  jury  dis- 
agreed on  this  submission,  and  when  the 
case  came  on  for  retrial  the  judge  held 
that  the  previous  ruling  as  to'  the  first  two 
counts  constituted  in  effect  an  adjudication, 
and  that  there  could  be  a  trial  only  on  the 
third  count.  The  record  as  presented  for 
Droge  Brothers  shows  that  the  trial  court 
found  a  determination  as  to  the  first  and 
secound  counts  which  did  in  fact  constitute 
an  adjudication,  and,  if  so,  plainly  those 
counts  were  not  proper  subject-matter  for 
further  evidence  in  the  case.  The  mistrial 
was  only  as  to  the  issue  arising  under 
the  third  count;  that  is,  the  amendment. 
There  was  no  mistrial  as  to  the  first  and 
second  counts;  for  they  were  never  sub- 
mitted to  the  jury  at  all. 

The  final  adjudication  may  consist  of 
many  judgments,  or,  when  the  claim  con- 
sists of  several  parts  or  items,  such  judg- 
ments may  be  for  either  of  the  parts,  or 
any  specific  part  or  item,  of  such  aggregate 
claim,  and  asrainst  him  on  the  other  part 
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thereof.  Code,  §  3769.  It  is  not  necessary 
now  to  determine  whether  the  final  adjudi- 
cation as  to  the  first  and  second  counts  w^as 
in  such  form  that  a  separate  appeal  might 
have  been  prosecuted  from  it,  or  whether 
it  was  an  incidental  ruling  of  the  trial 
court,  which  might  be  reviewed  on  appeal 
from  the  final  judgment.  No  separate  ap- 
peal was  taken,  and  on  the  present  appeal 
there  is  no  claim  of  error  as  to  the  ruling. 
Under  these  circumstances,  Droge  Brothers 
cannot  complain  of  the  action  of  the  trial 
court  in  refusing  to  receive  evidence  on 
the  last  trial  in  support  of  the  first  two 
counts  of  the  petition. 

The  judgment  of  the  trial  court  is  there- 
fore, on  both  appeals,  affirmed. 

Evans,  J.,  dissenting  in  part: 
I  do  not  agree  to  the  first  branch  of  the 
majority  opinion.  It  goes  beyond  any  pre- 
vious decision  of  this  court.  In  practical 
effect,  it  is  an  evasion  of  the  statute  of 
frauds.  My  views  are  expressed  in  the 
former  opinion  filed  in  this  case,  which  can 
be  found  in  —  Iowa,  — ,  132  N.  W.  31. 
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LUDOVIC  DALLAGIOVANNA,  Respt. 
(—  Wash.  — ,  124  Pac.  209.) 

Perjury  —  meaning  of  "swear." 

1.  To  bring  one  within  a  statute  making 
guilty  of  perjury  every  person  who  shall 


knowingly  swear  falsely  concerning  any 
matter,  he  must  make  a  statement  under 
the  sanctity  of  an  oath  administered  by 
some  qualified  officer  having  authority  to 
administer  the  oath  in  the  particular 'pro- 
ceeding or  investigation  in  which  the  state- 
ment is  made. 

Same  —  Jurisdiction  of  investigation  — * 
necessity. 

2.  That  a  committee  of  a  common  coun- 
cil is  acting  under  authority  to  investigate 
and  probe  charges  made  by  the  acting  mayor 
does  not  show  that  the  matter  under  in- 
vestigation is  within  the  jurisdiction  of  the 
council,  so  as  to  render  an  oath  taken  by  a 
witness  appearing  before  it  one  "required 
by  law,"  within  the  meaning  of  a  statute 
empowering  the  officer  before  whom  it  was 
taken  to  administer  such  oath,  and,  there- 
fore, violation  of  the  oath  does  not  neces- 
sarily come  within  a  statute  making  every 
person  who  shall  swear  falsely  guilty  of 
perjury. 

(June  18,  1912.) 

APPEAL  by  the  state  from  an  order  of 
the  Superior  Court  for  King  County 
sustaining  a  demurrer  to  an  indictment 
charging  defendant  with  perjury  in  the  sec- 
ond degree.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  F.  Murphy,  and  H.  B. 
Butler,  for  the  State: 

Notaries  public  have  authority  to  ad- 
minister oaths  generally  wherever  the  same 
are  required  by  law. 

Cox  V.  Stern,  170  111.  442,  62  Am.  St.  Rep. 
385,  48  N.  E.  906;  Morris  v.  State,  2  Tex. 
App.  502;  Norton  v.  Hauge,  47  Minn.  405, 
50  N.  W.  368;  Lutcher  v.  United  States,  19 
C.  C.  A.  259,  41  U.  S.  App.  54,  72  Fed.  968 ; 
Newcomb  v.  Indianapolis,  141  Ind.  451,  28 
L.R.A.  732,  40  N.  E.  919. 


Note. — Perjury  as  affected  hy  invalid- 
ity of  proceeding  in  which  testimony 
is  taken. 

The  early  cases  upon  the  question  here 
considered  are  covered  in  the  note  to  Mor- 
ford  V.  Territory,  64  L.R.A.  513,  to  which 
the  present  note  is  supplementary. 

Jurisdictional  defects  generally. 

As  stated  in  the  note  referred  to,  it  is 
well  established  that  perjury  cannot  be 
predicated  upon  a  false  oath  taken  in  a  pro- 
ceeding before  a  court  which  had  no  juris- 
diction to  inquire  into  the  matter  which 
was  the  subject  of  the  proceeding. 

Thus,  where  the  county  attorney  had  no 
jurisdiction  to  administer  an  oath  and  pro- 
ceed with  an  investigation  of  an  alleged 
crime  as  a  court  of  inquiry,  perjury  cannot 
be  predicated  upon  testimony  given  in  such 
proceeding.  Williams  v.  State,  50  Tex. 
Crim.  Rep.  269,  96  S.  W.  47. 

So,  where  the  jurisdiction  of  corporation 
courts  is  limited  to  cases  arising  within 
the  corporation  limits,  an  indictment  for 
40  L.R.A.(N.S.) 


perjury  which  fails  to  allege  that  the  crime 
under  consideration  in  the  former  case  was 
committed  within  the  city  limits  will  be 
quashed.  Moss  v.  State,  47  Tex.  Crim.  Rep. 
459,  83  S.  W.  829,  11  Ann.  Cas.  710. 

And  where  it  is  not  a  violation  of  law  to 
play  cards  at  a  house  occupied  by  a  family 
when  no  bet  or  wager  is  made,  perjury  can- 
not be  predicated  upon  testimony  given  be- 
fore a  grand  jury  which  has  under  investi- 
gation merely  the  question  of  playing  cards 
at  a  house  occupied  by  a  family.  Gal  legos 
V.  State,  50  Tex.  Crim.  Rep.  190,  95  S.  W. 
123. 

The  fact,  however,  that  a  complaint  for 
the  same  offense  had  already  been  made  be- 
fore a  justice  of  the  peace  at  the  time  one 
charged  with  perjury  testified  before  a 
grand  jury  will  not  prevent  his  conviction 
on  the  theory  that  the  matter  had  been 
placed  beyond  the  jurisdiction  of  the  grand 
jurv.  Wilks  v.  State,  —  Tex.  Crim.  Rep. 
—,'66  S.  W.  787. 

And  the  fact  that  the  grand  jury  which 
indicted  defendant  for  perjury  had  previ- 
ously  indicted   him  for  bigamy,   and  that 
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Messrs.  Vandervcer  A  CammingSy  for 

respondent: 

Peter  A.  Kimple  had  no  authority  to  ad- 
minister an  oath  to  the  defendant  under 
the  circumstances  recited  in  the  indictment. 

Ex  parte  Conrades,  185  Mo.  411,  86  S. 
W.  160;  State  v.  Carpenter,  164  Mo.  588, 
65  S.  W.  255;  Com.  v.  Hillenbrand,  96  Ky. 
407,  29  S.  W.  287 ;  Kerf oot  v.  Com.  89  Ky. 
174,  12  S.  W.  189;  State  v.  McCarthy,  41 
Minn.  59,  42  N.  W.  699;  Re  Van  Tine,  12 
How.  Pr.  507;  Morford  v.  Territory,  10 
Okla.  741,  54  L.R.A.  513,  63  Pac.  958; 
Gallegos  v.  State,  50  Tex.  Crim.  Rep.  190, 
96  S.  W.  123. 


Parker,  J.,  delivered  the  opinion  of  th« 
court: 

This  is  an  appeal  by  the  state  from  an 
order  of  the  superior  court  for  King  county 
sustaining  alppellant's  demurrer  to  an  in- 
dictment found  against  him  by  the  grand 
jury  in  that  court,  charging  him  with 
perjury  in  the  second  degree.  The  follow- 
ing is  all  of  the  language  of  the  indictment 
requiring  our  attention:  "On  the  26th  day 
of  September,  a.  d.  1910,  the  city  council  of 
the  city  of  Seattle  duly  and  regularly 
passed  a  resolution,  and  on  the  same  day 
the  same  was  duly  filed  as  required  by  law, 
which  said  resolution  was  as  follows:   'Be  it 


both  charges  involved  the  fact  that  he  had 
married  a  certain  person  on  a  given  date, 
does  not  deprive  the  court  of  jurisdiction 
to  try  the  indictment  for  perjury,  so  that 
perjury  cannot  be  predicated  upon  false 
testimony  given  on  such  trial.  People  v. 
Collins,  (5  Cal.  App.  492,  92  Pac.  513. 

And  where  the  record  fails  to  show  that 
a  motion  to  withdraw  a  plea  of  not  guilty 
was  granted,  or  that  the  plea  was  with- 
drawn, and  it  appears  that  the  case  was 
subsequently  tried  on  the  merits,  there  is 
an  issue  before  tiie  court,  and  one  who  testi- 
fies falselv  may  be  convicted  of  perjury. 
State  V.  Gregg,  123  La.  610,  49  So.  211. 

Defects  in  organization  or  constitution  of 

tribunals. 

An  irregularity  in  the  appointment  of  a 
master  in  chancery  to  take  testimony,  in 
'  that  he  was  not  designated  in  the  order 
by  any  official  title,  cannot  be  questioned 
on  the  trial  of  one  charged  with  perjury, 
who  testified  before  such  officer.  Markey 
V.  State,  47  Fla.  38,  37  So.  53. 

And  where  the  parties  in  proceedings  to 
take  depositions  waive  the  issuance  of  the 
commission  provided  for  by  statute,  the 
failure  to  appoint  such  a  commission  does 
not  render  the  proceeding  void,  and  per- 
jury may  be  predicated  upon  testimony 
taken  in  the  proceedings.  Manning  v.  State, 
46  Tex.  Crim.  Rep.  326,  81  S.  W.  957,  3 
Ann.  Cas.  867. 

And  the  fact  that  no  paper  was  filed  in 
a  pending  case  showing  a  necessity  for  the 
taking  of  a  deposition,  as  required  by  stat- 
ute, does  not  show  a  lack  of  authority  on 
the  part  of  the  officer  taking  the  dcpositipn, 
where  the  parties  and  their  attorneys  volun- 
tarily appeared  and  testified,  and  a  con- 
viction for  perjury  may  be  had  where  false 
testimonv  is  given.  State  v.  Woolridge,  45 
Or.  389,  *78  Pac.  333. 

When  the  court  Imd  lost  or  exceeded  its 

jurisdiction. 

Where  the  Constitution  and  statutes  re- 
quire the  defendant  in  a  prosecution  for  a 
felony  to  be  present  during  the  trial,  one 
who  testifies  in  a  proceeding  in  which  the 
accused,  who  was  charged  with  a  felony, 
was  absent  while  testimony  was  given  and 
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(  until  the  end  of  the  trial,  cannot  be  con- 
victed of  perjury,  since  such  trial  is  void. 
Emery  ▼.  State,  57  Tex.  Crim.  Rep.  423, 
136  Am.  St.  Rep.  988,  123  8.  W.  133.  The 
court  said:  "The  presence,  therefore,  of 
the  accused  in  court  and  before  the  jury 
during  the  trial  of  this  case  is  a  jurisdic- 
tional question,  and  such  presence  is  abso- 
lutely necessary  to  the  validity  of  the  trial. 
There  are  three  facts  that  seem  to  be  abso- 
lutely necessary  to  the  jurisdiction  of  the 
court,  or  as  jurisdictional  questions:  first, 
the  court  must  have  jurisdiction  of  the  per- 
son; second,  of  the  subject-matter;  and, 
third,  to  render  the  partipular  judgment 
rendered.  Otherwise,  the  prosecution  will 
be  void,  as  also  the  judgment.  .  .  .  All 
the  cases  hold  that  the  jurisdiction  of  the 
person  is  essential  to  the  validity  of  a 
proceeding,  otherwise  it  is  a  nullity  and 
void.  This  rule  has  been  followed  in  Texas 
in  all  its  history.  ...  If  this  rule  is 
correct,  and  there  seems  to  be  absolutely 
no  question  of  it,  then  it  is  necessary  that 
the  court  have  jurisdiction  of  the  person 
in  order  to  make  valid  the  judgment  ren- 
dered. Under  the  provisions  o?  our  law, 
constitutional  and  statutory,  it  is  neces- 
sary, in  order  to  constitute  perjury,  that 
the  court  have  jurisdiction  of  the  person 
on  trial  in  order  to  render  the  testimony 
of  the  witnesses,  given  on  that  trial,  false, 
or  in  fact  testimony  at  all;  and  without 
the  presence  of  an  accused  in  a  felony  case 
during  the  introduction  of  the  evidence,  the 
court  is  without  authority  to  try  the  case; 
and  being  without  authority,  its  proceed- 
ings would  be  necessarily  void.  Tlie  same 
rule  applies  'in  cases  where  the  court  haa 
not  acquired  jurisdiction  of  the  pprson  un- 
der necessary  process  or  pleadings,  al- 
though, in  fact,  the  accused  was  tried. 
.  .  .  It  would  follow,  therefore,  tiiat 
false  evidence  given  in  a  matter  which  is 
a  void  prosecution  is  not  perjury." 

Where  the  Code  provides  that  every  pro- 
ceeding is  judicial  within  the  meaning  of 
the  act,  which  is  held  before  any  person 
acting  as  a  court,  justice,  or  tribunal  hav- 
ing power  to  hold  such  judicial  proceeding, 
whether  duly  constituted  or  not,  and  wheth- 
er the  proceeding  was  duly  instituted  or 
not  before  such  court  or  person,  so  as  to 
authorize  it  or  him  to  hold  the  proceedings 
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resolTed  by  the  city  council  of  the  city  of 
Seattle:  That,  whereas,  it  appears  that 
during  the  absence  of  H.  G.  Gill,  mayor  of 
the  city  of  Seattle,  one  of  our  members, 
elected  by  this  body  as  the  acting  president, 
has  been  required  under  the  charter  of  the 
city  of  Seattle  to  assume  the  important  of- 
fice of  acting  mayor,  and  whereas,  the  said 
member  has,  during  such  incumbency  in 
that  office,  endeavored  to  subordinate  the 
vicious  element  of  the  city  to  the  rule  of 
law,  and  by  strict  enforcement  of  the  ordi- 
nances of  the  city  has,  as  far  as  possible 
within  the  time  at  his  command,  done  much 
to  restore  the  city  to  a  state  of  order  and 


cleanliness,  and  whereas,  in  his  effort  to 
enforce  the  laws,  he  is  reported  to  have 
found  conditions  which  indicate  the  exist- 
ence of  corruption  on  the  part  of  certain 
persons  connected  with  the  administration 
of  civic  affairs,  now,  therefore:  be  it  re- 
solved, that  we  commend  Mr.  Max  Wardall, 
acting  mayor,  for  the  vigorous  and  cour- 
ageous stand  he  has  made  to  bring  about 
better  conditions  in  the  city,  and  pledge  him 
the  sympathy  and  support  of  this  body,  of 
which  he  is  a  member.  And  furthermore, 
be  it  resolved,  that,  in  furthering  that  end, 
a  committee  of  five  be  appointed  by  this 
council  to  investigate  and  probe  tlie  char- 


and  although  such  proceeding  was  held  in 
a  wrong  place,  or  was  otherwise  invalid, 
one  may  be  convicted  of  perjury  who  testi- 
fies falsely  before  a  magistrate  assuming 
to  act  as  a  justice  of  the  peace,  having  au- 
thority to  hear  a  complaint,  although,  on 
account  of  residence  in  another  county,  he 
had  no  jurisdiction  over  the  subject-matter 
of  the  complaint,  since  it  is  a  judicial  pro- 
ceeding within  the  meaning  of  the  act. 
Drew  T.  Rex,  33  Can.  S.  C.  228. 

Defects  in  preliminary  matters  affecting  the 
jurisdiction  in  the  particular  case. 

The  fact  that  the  defendant  in  a  prosecu- 
tion had  not  pleaded  to  the  indictment,  al- 
though it  may  constitute  reversible  error, 
does  not  render  the  trial  void,  so  that  a 
conviction  for  perjury  may  not  be  had 
against  one  who  swears  falsely  therein. 
SUte  V.  Walton,  63  Or.  657,  101  Pac.  389. 
The  court  said:  'Terjury  cannot  be  com- 
mitted in  a  judicial  proceeding  absolutely 
void  for  want  of  jurisdiction.  .  .  .  But 
where  the  court  before  whom  the  oath  of 
a  witness  is  taken  has  jurisdiction  of  the 
subject-matter  and  the  parties,  and  the  tes- 
timony giwn  is  material  to  the  inquiry  then 
before  the  court,  false  swearing  is  perjury, 
though  the  proceedings  may  be  so  irregular 
or  erroneous  as  to  require  a  reversal  on 
appeal.  .  .  .  The  statutes  of  this  state 
provide:  'If  any  person  ...  of  whom 
an  oath  or  affirmation  shall  be  required  by 
such  law  shall  wilfully  swear  or  affirm 
falsely  in  regard  to  any  matter  or  thing 
concerning  which  such  oath  or  affirmation 
is  authorized  or  required,  such  person  shall 
be  deemed  guilty  of  perjury.'  §  1875.  The 
court  in  which  the  testimony  of  Johnson 
and  Hogeboom  was  given  had  jurisdiction 
of  the  case  then  on  trial.  They  were  re- 
quired by  law  to  take  an  oath  or  affirma- 
tion to  tell  the  truth  (§  694);  and,  if  the 
evidence  given  by  them  was  material  to  the 
inquiry  then  before  the  court,  perjury  could 
be  assigned  thereon,  if  it  was  wilfully  false, 
notwithstanding  the  proceedings  were  so 
irregular  as  to  require  a  reversal  on  ap- 
peal. The  irreijularities  or  errors  on  the 
trial  were  matters  which  concerned  the  de- 
fendant in  the  case,  but  not  the  witncj^ses 
who  testified  therein.  It  would  be  no  de- 
fense for  them,  if  charged  with  perjury,  to 
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show  that  the  court  committed  error  in  the 
proceeding,  provided  it  had  jurisdiction.  It 
would  be  most  unreasonable  to  require  that 
all  proceedings  of  a  court,  in  which  a  wit- 
ness testified  falsely,  'should  be  in  strict 
conformity  to  law  before  the  witness  could 
be  proceeded  against  for  perjury.  Such  a 
rule  would  change  the  parties  and  issues, 
and,  instead  of  trying  a  perjurer  for  false 
swearing,  the  court  would  be  called  upon  to 
review  the  judgment  of  the  court  in  which 
the  false  swearing  occurred." 

And  where  one  brought  before  a  police 
magistrate  made  no  objection  to  the  man- 
ner in  which  he  had  been  brought  before 
such  officer,  or  to  the  manner  in  which  the 
charge  was  laid,  but  testified  in  his  own  be- 
half, the  evidence  is  given  in  a  judicial 
proceeding  within  the  meaning  of  §  171  of 
the  Code,  and  he  may  be  coUvicted  of  per- 
jury. Rex  V.  Yaldon,  17  Ont.  L.  Rep.  179, 
12  Ont.  Week.  Rep.  384. 

It  is  proper  in  a  prosecution  for  perjury 
to  refuse  to  give  an  instruction  that  the  in- 
formation in  the  former  proceeding  was  de- 
fective and  did  not  charge  a  crime,  since 
the  question  of  the  validity  of  such  infor- 
mation is  for  the  court  in  which  the  trial 
was  had.  People  v.  Chadwick,  4  Cal.  App. 
63,  87  Pac.  384,  389. 

And  the  fact  that  an  indictment  for  per- 
jury charges  that  the  defendant  was  being 
tried  in  the  proceeding  in  which  the  false 
testimony  was  given  for  two  separate  of- 
fenses at  the  same  time  does  not  render  it 
demurrable,  since,  if  the  court  had  juris- 
diction of  the  two  offenses,  even  though 
thoy  were  improperly  joined  in  the  same 
proceeding,  a  conviction  could  be  had  for 
perjurv.  Gardner  v.  State,  80  Ark.  2G4,  97 
S.  W.  *48. 

When  want  of  jurisdiction  arises  from  facts 
dehors  the  record. 

Where  a  bill  for  divorce  contains  allega- 
tions that  the  parties  have  been  residents 
of  the  state  for  the  period  required  in  order 
to  enable  them  to  maintain  such  a  hill,  a 
conviction  for  perjury  in  swearing  falsely 
before  a  master  appointed  to  make  testi- 
mony in  the  proceeding  will  not  be  barred, 
although,  upon  the  trial  of  the  complaint 
for  perjury,  it  appears  that  the  parties  had 
not  been  residents  of  the  state  for  the  time 
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ges  made  by  the  acting  mayor,  and  report 
back  to  this  body  at  the  earliest  time  possi- 
ble. ...  In  pursuance  of  said  resolu- 
tion, and  on  said  2Gth  day  of  September, 
1910,  a  committee  of  five  persons,  namely, 
E.  L.  Blaine,  J.  Y.  C.  Kellogg,  T.  P.  Revelfe, 
V.  P.  Hart,  and  James  Conway,  were  duly 
appointed  as  a  committee  under  said  reso- 
lution; and,  immediately  thereupon,  they 
and  each  of  them  assumed  their  office  as 
said  committee.  On  the  21st  day  of  October, 
1910,  said  committee  were  in  session  at  said 
city  of  Seattle,  and  were  at  said  time  inves- 
tigating charges  of  corruption  on  the  part 
of  certain  persons  connected  with  the  ad- 
ministration of  civic  affairs  in  said  city, 
and  on  the  said  2l8t  day  of  October,  a.  d. 
1910,  he,  said  Ludovic  Dallagiovanna,  ap- 
peared in  person  before  said  committee  in 
said  city  of  Seattle,  at  one  of  its  sessions 
then  being  had  and. held,  and  he,  said  Ludo- 
vic   Dallagiovanna,    then    and   there   being, 


was  then  and  there  duly  sworn  as  a  witness 
before  said  committee,  by  and  before  Peter 
A.  Kimple,  who  was  then  a  duly  appointed, 
qualified,  and  acting  notary  public  in  and 
for  the  state  of  Washington,  residing  at 
said  city  of  Seattle,  that  the  evidence  which 
he  would  give  before  said  committee  should 
be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth;  he,  said  Peter  A.  Kimple,  as 
such  notary  public,  then  and  there  having 
sufficient  and  competent  power  and  author- 
ity to  administer  said  oath  to  said  Ludovic 
Dallagiovanna  in  that  behalf,  and  said  Lu- 
dovic Dallagiovanna,  being  so  sworn  as 
aforesaid,  did  then  and  there  knowingly, 
wilfully,  and  feloniously  swear  falsely  that 
he,  said  Ludovic  Dallagiovanna,  did  not 
then  have  any  interest  in  the  Sixth  Avenue 
Hotel  in  the  said  city  of  Seattle,  and  that 
he  did  not  have  anything  to  do  with  said 
Sixth  Avenue  Hotel,  and  that  he  had  never 
received  any  money  out  of  said  Sixth  Ave- 


speeiiied.  Markey  v.  State,  47  Fla.  39,  37 
So.  53.  The  court  said:  "The  circuit  court 
had  jurisdiction  of  the  subject-matter  of 
the  divorce,  and  in  the  proceeding  to  obtain 
it,  to  take  testimony  upon  the  question  of 
the  two  years'  residence  alleged.  If  it 
should  be  conceded  that  the  jurisdiction  of 
the  circuit  court  to  grant  the  divorce  de- 
pended upon  the  truthfulness  of  the  allega- 
tion with  respect  to  residence,  as  contended 
by  plaintiff  in  error,  still  the  allegation  of 
such  residence  gave  the  court  jurisdiction 
to  inquire  as  to  its  truthfulness,  and  false 
swearing  upon  the  inquiry  had  in  respect 
thereto  would  be  perjury.  In  other  words, 
we  might  admit  that  if  the  allegation  with 
respect  to  residence  was  untrue,  the  decree 
of  divorce  granted  upon  false  testimony  sus- 
taining its  truth  would  be  void,  and  yet 
hold  the  party  giving  the  false  testimony 
guilty  of  perjury,  for  the  court,  having 
jurisdiction  over  the  matter  of  divorce  and 
actions  therefor,  necessarily  had  jurisdic- 
tion to  take  testimony  concerning  allega- 
tions essential  to  the  right  to  grant  it,  and 
false  testimony  respecting  these  matters 
will  be  perjury,  even  though  the  decree  of 
divorce  should  be  held  to  be  void  for  the 
reason  that  in  fact  these  allegations  were 
untrue." 

Defects  not  affecting  jurisdiction  generally. 

According  to  the  statement  in  the  early 
note,  it  is  well  established  that  facts,  errors, 
or  irregularities  in  the  proceedings  in  which 
perjury  is  charged  to  have  been  committed, 
though  sufficiently  serious  to  require  a  re- 
versal, will  not  defeat  a  charge  of  perjury 
unless  they  are  jurisdictional. 

And  although  an  information  is  void- 
able on  the  ground  that  it  does  not  charge 
the  offense  with  sufficient  detail,  where  the 
accused  proceeds  with  the  hearing  without 
objection,  he  cannot  complain  that  perjury 
cannot  be  assigned  on  false  testimony  given 
40  L.R.A.(N.S.) 


by  him  at  such  hearing.     State  v.  Perry, 
117  Iowa,  463,  91  N.  W.  765. 

And  notwithstanding  that  an  informa- 
tion is  invalid  and  subject  to  be  quashed 
on  motion,  yet  a  prosecution  for  perjury 
may  be  predicated  upon  false  testimony 
given  on  the  trial.  Kelley  v.  State,  51  Tex. 
Crim.  Rep.  607,  103  S.  W.  l69. 

Matters  especially  affecting  sanction  under 
which  testimony  is  given. 

As  to  whether  perjury  may  be  predicated 
of  false  swearing  where  no  oath  or  the  par- 
ticular one  administered  was  not  required, 
see  note  to  State  v.  Parrish,  39  L.R.A. 
(N.S.)   96. 

It  is  not  material  to  the  charge  of  per- 
jury whether  the  defendant  was  sworn  in 
the  former  trial  in  the  usual  form  or  other- 
wise. People  V.  Rodley,  131  Cal.  240,  63 
Pac.  351. 

And  the  omission  from  the  oath  adminis- 
tered of  the  words  "So  help  you  God,"  as 
provided  by  statute,  is  an  irregularity  in 
form,  and  not  of  substance,  and  is  no  de- 
fense in  a  prosecution  for  perjury.  People 
V.  Parent,  139  Cal.  600,  73  Pac.  423. 

And  where  a  statute  declares  that  it  shall 
be  no  defense  to  a  prosecution  for  perjury 
that  the  oath  was  administered  or  taken  in 
an  irregular  manner,  the  fact  that  the  form 
of  the  oath  set  forth  in  an  indictment  for 
perjury  is  not  precisely  the  same  as  given 
in  the  statute  will  not  prevent  a  conviction, 
where  the  oath  set  forth  is  in  substance  the 
same.  People  v.  Collins,  6  Cal.  App.  492, 
92  Pac.  513. 

Matters  relating  to  jury. 

The  fact  that  the  jury  were  not  sworn 
will  not  entitle  the  defendant  to  a  verdict 
of  not  guilty  in  a  Kubsequent  trial  for  ^jer- 
jury.  Schooler  v.  State,  52  Tex.  Crim.  Rep. 
331,  106  S.  W.  359.  J.  T.  W. 
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nue  Hotel,  and  that  he  did  not  then  know 
who  was  then  running  said  Sixth  Avenue 
Hotel." 

The  arguments  of  counsel  for  both  sides 
are  directed  to  the  question  of  the  author- 
ity of  the  notary  public  before  whom  it  is 
charged  respondent  took  the  oath  to  admin- 
ister an  oath  unddr  the  circumstances  recit- 
ed in  the  indictment.  The  arguments  pro- 
ceed upon  the  assumption  that  this  is  the 
controlling  question  touching  the  sufficiency 
of  the  facts  alleged  to  constitute  the  crime 
of  perjury  in  the  second  degree,  which  is 
defined  by  §  2353,  Rem.  &  Bal.  Code,  as 
follows:  "Every  person  who,  whether  oral- 
ly or  in  writing,  and  whether  as  a  volun- 
teer or  in  a  proceeding  or  investigation  au- 
thorized by  law,  shall  knowingly  swear 
falsely  concerning  any  matter  whatsoever, 
shall  be  guilty  of  perjury  in  the  second  de- 
gree." 

It  is  manifest  that  the  word  "swear," 
as  used  in  this  section,  means  to  state  a 
fact  or  facts  under  the  sanctity  of  an  oath 
or  affirmation  administered  by  some  duly 
qualified  officer  having  authority  to  admin- 
ister the  oath  in  the  particular  proceeding 
or  investigation  in  which  the  statement  of 
the  affiant  is  to  be  made. 

Counsel  for  the  state  rest  their  claim 
of  authority  in  behalf  of  the  notary  admin- 
istering the  oath  mentioned  in  the  indict- 
ment, upon  the  following  language  of  §  8298, 
Rem.  &  Bal.  Code:  "Every  duly  qualified 
notary  public  is  authorized  in  any  county 
in  this  state:  .  .  .  (3)  To  take  depo- 
sitions and  affidavits,  and  administer  all 
oaths  required  by  law  to  be  administered. 
.  .  .  "  Now,  whatever  may  be  said  as  to 
the  binding  force  of  an  oath  as  a  basis  for 
a  perjury  charge  of  this  nature,  adminis- 
tered by  some  other  officer  having  powers 
defined  by  other  statutory  provisions,  we 
are  here  dealing  with  the  powers  of  a  no- 
tary public  as  defined  by  this  law,  from 
which  it  is  plain  that  a  notary  public  can- 
not administer  any  oath  with  any  binding 
force  in  law,  except  such  oath  is  "required 
by  law."  Whether  or  not  the  oath  here  in- 
volved was  so  required  depends  upon  the 
powers  of  the  committee  in  the  particular 
proceeding  or  investigation  they  were  en- 
gaged in  at  the  time  the  alleged  false  state- 
ments were  made  before  it-  That  the  in- 
dictment must  affirmatively  state  facts 
showing  that  the  proceeding  or  investiga- 
tion before  the  committee  was  such  as  lay 
within  its  power  to  investigate  by  requiring 
the  sworn  testimony  of  witnesses  seems  too 
elementary  to  call  ifor  argument  or  citation 
of  authorities  in  support  thereof.  This  in- 
dictment fails  to  inform  us  of  the  nature  of 
the  matter  the  committee  was  authorized 
by  the  resolution  to  investigate  with  any  1 
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degree  of  certainty.  The  resolution  only 
purports  to  authorize  the  committee  "to  in- 
vestigate and  probe  charges  made  by  the 
acting  mayor."  Whom  those  charges  were 
against  or  what  they  consisted  of  is 
scarcely  hinted  at  by  the  language  of  the 
resolution  quoted  in  the  information.  The 
facts  alleged,  we  think,  are  not  sufficient 
to  affirmatively  show  that  the  committee 
was  investigating  a  matter  which  was 
within  either  the  council  or  its  jurisdiction. 
This  being  so,  it  does  not  affirmatively  ap- 
pear from  the  language  of  the  charge  made 
that  the  oath  was  one  "required  by  law;" 
and  hence  the  administration  of  such  oath 
by  the  notary  public  had  no  such  binding 
force  as  is  necessary  to  support  a  charge  of 
perjury.  The  law  relating  to  false  sworn 
statements  as  a  basis  of  a  perjury  charge, 
when  such  statements  are  made  in  a  pro- 
ceeding before  a  court  or  tribunal  having  no 
jurisdiction  over  the  subject  of  inquiry,  is 
well  stated  in  the  note  to  Morford  v.  Terri- 
tory, 54  L.R.A.  513,  as  follows:  "It  is  es- 
tablished by  numerous  cases  and  beyond 
question  that  perjury  cannot  be  predicated 
of  a  false  oath  in  a  proceeding  before  a 
court  which  had  no  jurisdiction  to  inquire 
into  the  matter  which  was  the  subject  of  that 
proceeding."  The  application  of  this  prin- 
ciple is  illustrated  in  Gallegos  v.  State,  50 
Tex.  Crim.  Rep.  190,  95  S.  W.  123,  where 
there  was  involved  the  jurisdiction  of  a 
grand  jury.  The  court  said:  "So  it  would 
appear  that  the  grand  jury  were  investigat- 
ing or  inquiring  about  a  matter  which  was 
not  a  violation  of  the  law.  The  court  had 
no  jurisdiction  to  make  an  inquiry  except 
such  matter  a^  is  an  offense  against  the 
laws  of  the  state  of  Texas.  See  the  mat- 
ter of  jurisdiction  discussed  in  McDonough 
V.  State,  47  Tex.  Crim.  Rep.  227,  122  Am, 
St.  Rep.  684,  84  S.  W.  594.  The  grand  jury 
having  under  investigation  a  matter  which 
was  not  an  offense,  perjury  could  not  be 
predicated  on  false  testimony  delivered  dur- 
ing such  investigation." 

We  agree  with  the  learned  trial  court, 
and  affirm  his  ruling  in  sustaining  respond- 
ent's demurrer  to  the  indictment. 

Grow,  Cbadwick,  and  Gose,  JJ.,  con- 
cur. 


CONNECTICUT  SUPREME  COURT  OF 

ERRORS. 

WILLIAM  H.  CADWELL,  Appt., 

V. 

CONNECTICUT  COMPANY. 

(85  Conn.  401,  83  Atl.  215.) 

Highway  ^  additional  servitude  ^  elec- 
tric railway. 

I.  The  mere   fact  that  an   electric   rail- 
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way  is  constructed  in  a  public  street  with 
T-rails,  and  that  its  cars  are  operated  by 
the  use  of  wires  and  poles,  does  not  show 
that  it  is  an  additional  servitude  on  the 
highway. 

Saine  —  freight  cars  —  through  traffic  — 
effect. 

2.  Ihe  running  upon  an  interurban  elec^ 
trie  railway  constructed  in  a  public  street, 
of  cars  designed  to  carry  property  only, 
which  run  from  terminus  to  terminus  with* 
out  stopping  to  receive  and  discharge  con- 
tents, and  discharging  such  contents  at  the 
two  termini  only,  impose  an  additional 
servitude  on  the  fee. 

(May  16,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Hartford  Coun- 


ty sustaining  a  demurrer  to  the  complaint 
in  an  action  brought  to  recover  damages 
for  an  alleged  invasion  of  plaintiffs  rights 
as  ownec.  of  the  soil  of  the  highway,  by 
running  interurban  electric  railway  cars 
therein.    Reversed. 

Statement  by  Prentice,  J.: 

The  action  was  to  recover  damages  by  rea- 
son of  the  defendant's  operation  of  its  elec- 
tric street  railway  over  the  plaintifTs  land 
within  the  highway  and  in  front  of  his 
premises.  The  complaint  alleges  the  plain- 
tiff's ownership  and  .possession  of  a  tract 
of  land  in  New  Britain  bounded  on  one 
side  by  West  Main  street.  The  remaining 
i  allegations  are  the  following:  "(2)  Run- 
ning between  the  town  of  Plainville  and 


Note,  —  Interurhan  trolley  road  as  ad* 
ditional  Inirden, 

The  earlier  cases  upon  this  subject  are 
collected  in  the  note  to  Abbott  v.  Milwau- 
kee Light,  Heat  &  Traction  Co.  4  L.R.A. 
(N.S.)   202. 

For  other  cases  as  to  whether  an  inter- 
urban railroad  operating  within  the  limits 
of  a  city  is  to  be  deemed  a  street  railroad, 
see  note  to  Rasch  v.  Nassau  Electric  R.  Co. 
36  L.R.A.(N.S.)  673,  IV.  b,  2,  (d),  notes 
45,  46,  p.  717. 

As  to  remedy  of  abutting  owner  as  af- 
fected by  his  consent  to  the  eonstruction 
of  railroad  or  street  railway  in  street  or 
highway,  see  note  to  Wolfard  v.  Fisher,  7 
L.R.A.(N.S.)  991,  and  continuation  of  the 
same  subject  in  note  to  Smyth  v.  Brooklyn 
Union  Elev.  R.  Co.  23  L.R.A.(N.S.)  433; 
as  to  effect  of  acquiescence  or  consent  by  a 
town  or  municipality  to  the  construction  or 
use  of  railroad  in  street  or  highway,  to 
estop  it  from  objecting  thereto,  see  note  to 
Bangor  v.  Bay  City  Traction  &  Electric  Co. 
7  L.R.A.(N.S.)   1187. 

As  to  preventive  remedy  of  nonconsenting 
abutting  property  owner,  where  use  of  high- 
way for  street  railway  is  authorized  by  the 
public,  see  note  to  State  ex  rel.  Dawson  v. 
Parsons  Street  R.  A  Electrical  Co.  28  L.R.A. 
(N.S.)  1082. 

As  to  judicial  power  over  right  of  emi- 
nent domain  with  reference  to  street  rail- 
ways, see  note  to  Henderson  v.  Lexington, 
22  L.R.A.(N.S.)   134. 

This  note  does  not  discuss  the  right  of 
an  interurban  railway  company  to  exercise 
the  power  of  eminent  domam. 

The  interurban  railway  has  been  defined 
as  a  railway  operated  on  the  streets  of  a 
city  or  town  by  electricity,  or  by  other  pow- 
er than  steam,  which  extends  beyond  the 
corporate  limits  of  such  city  or  town  to 
another  city,  town,  or  village,  or,  any  rail- 
way operated  by  other  power  than  steam  ex- 
tending from  one  city,  town,  or  village  to 
another  city,  town,  or  village.  Supplement 
to  Iowa  Code,  §  2033a.  And  the  court  in 
Odar  Rapids  &  M.  C.  R.  Co.  v.  Cummins, 
125  Iowa,  430,  101  N.  W.  176,  approves  of 
40  L.R.A.(N.S.) 


this  definiti(Xi,  saying  that  it  accords  with 
the  common  understanding. 

Interurban  railways  are  of  a  hybrid  char- 
acter and  partake  to  some  extent  of  the 
nature  of  both  street  railways  and  commer- 
cial railroads.  In  cities  and  towns  they 
resemble  street  railways  in  many  respects, 
— ^they  are  operated  upon  the  streets,  their 
cars  stop  at  street  corners  for  the  accom- 
modation of  passengers,  and  the  road  bed  is 
constructed  so  as  to  conform  to  the  grade 
of  the  streets,  and  not  to  interfere  with  the 
traffic  thereon.  In  the  country,  however, 
the  modem  lines  are  constructed  to  a  large 
extent  upon  private  rights  of  way,  upon 
road  beds  similar  in  construction  to  steam 
railroads,  with  the  T-rail,  and,  in  some 
cases,  upon  graded  and  rock  ballasted 
roads;  the  cars  run  at  a  high  rate  of  speed, 
stop  only  at  designated  stations,  and  usual- 
ly are  larger  and  heavier  than  ordinary 
street  cars.  In  fact,  they  are  becoming 
more  and  more  like  commercial  railroads. 
Many  of  them  carry  mail,  express,  and 
light  freight;  some  of  them  carry  heavy 
freight,  a  few  of  them  operate  speciid 
freight  trains,  while  on  some  of  the  western 
lines  sleeping  cars  have  been  added  to  the 
limited  trains.  Booth,  Street  Railways,  2d 
ed.  §  431. 

"In  respect  of  motor  power  employed,  and 
especially  of  the  character  of  the*  service 
rendered,  many  suburban  and  even  inter- 
urban electric  railways,  especially  in  popu- 
lous localities,  more  resemble  what  are 
called  street  railways,  than  ordinary  steam 
railways.  They  facilitate  traffic,  communi- 
cation, and  transportation.  They  do  not 
destroy  or  seriously  interfere  with  the  ordi- 
nary modes  of  using  the  streets  and  high- 
ways, and  when  legislatively  authorized  they 
seem  to  be  a  proper  use  of  the  street  or 
highway,  for  which  the  legislature  may  or 
may  not  provide  compensation  to  the  abut- 
ter as  it  may  determine, — the  rule  of  jus- 
tice dictating  that  where  the  value  of  the 
abutter's  property  is  lessened  over  and  be- 
yond the  benefits  received,  the  legislature 
ought  to  provide  that  he  should  be  paid  in 
money  for  such  diminished  value.  .  .  . 
Such  a  line  may  stand  in  a  class  by  itself, 
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the  town  of  New  Britain  there  has  been 
constructed  an  electric  railway,  the  track 
of  which  is  built  with  T-rails,  and  the  cars 
of  which  are  operated  by  the  use  of  said 
track  and  certain  poles  and  wires.  (3) 
A  part  of  said  track  built  with  T-rails,  one 
of  said  poles,  and  certain  of  said  wires  are 
located  upon  and  over  a  part  of  said  land, 
above  described,  which  is  covered  by  a  pub- 
lic highway  called  West  Main  street.  (4) 
On  or  about  June  1,  1907,  the  defendant, 
for  the  purposes  of  maintaining  said  elec- 
tric railway  as  described  upon  said  land, 
and  for  the  further  purpose  of  operating 
said  electric  railway  upon  said  land  as  a 
common  carrier  of  persons  and  property  b^ 
means  of  street  cars,  and  for  the  further 
purpose  of  operating  said  electric  railway 


upon  said  land  as  a  common  carrier  of 
property  by  means  of  cars  which  are  solely 
designed  for  and  which  carry  property  ex- 
clusively, and  which  do  not  stop  as  they 
run,  to  take  on  and  discharge  said  property, 
and  have  a  station  in  the  town  of  Plainville 
and  the  town  of  New  Britain,  at  which  they 
stop  to  take  on  and  discharge  said  property, 
unlawfully  entered  upon  that  part  of  said 
land,  above  described,  which  is  covered  by 
said  public  highway  called  West  Main 
street,  and  ever  since  its  entry,  day  by  day, 
has  maintained  said  electric  railway  as  de- 
scribed upon  said  land;  and  ever  since  its 
entry,  day  by  day,  has  operated  said  elec- 
tric railway  upon  said  land  as  a  common 
carrier  of  persons  and  property  by  means 
of  street  cars,  and  ever  since  its  entry,  day 


and  it  does  not  seem  to  the  author  that, 
simply  because  it  connects  different  places, 
it  necessarily  imposes  an  additional  burden 
upon  the  abutter.  Each  case  must  be  con 
sidered  on  its  circumstances.  Each  line 
is  what  it  is,  and  not  something  else."  3 
Dill.  Mun.  Corp.  6th  ed.  p.  2032,  note. 

'^Starting  with  the  well-settled  proposi- 
tions that  the  street  passenger  railway  is 
a  legitimate  street  use,  and  that  the  com- 
mercial railroad  is  not,  it  does  not  seem 
difficult  to  dispose  of  the  interurban  rail- 
road. In  so  far  as  it  is  operated  as  a  street 
passenger  railway,  in  aid  of  local  travel, 
stopping  at  street  crossings  or  at  conven- 
ient intervals  to  take  up  and  let  down  pas- 
sengers, it  is  on  the  same  basis  as  the 
urban  street  railway.  If  not  operated  for 
the  accommodation  of  local  travel,  and  in 
substantially  the  same  manner  as  the  urban 
street  railway,  it  should  be  classed  with 
the  commercial  railroad,  with  the  conse- 
quent liability  to  abutting  owners.  Such 
a  railroad,  with  its  trains  sweeping  across 
the  country  at.  20  or  30  miles  an  hour,  and 
sometimes  more,  stopping  only  at  cities 
and  towns  and  at  infrequent  intervals  in 
the  country,  and  in  the  cities  and  towns 
stoppincf  only  for  the  accommodation  of  its 
interurban  passengers,  and  not  at  all  for 
local  traffic  on  the  street,  is  clearly  analo- 
gous to  the  steam  railroad,  and  competes 
with  it  and  it  alone.  ...  If  the  inter- 
urban railroad  carries  freight  as  well  as 
passengers,  the  analogy  to  the  steam  rail- 
road is  complete."  1  Lewis,  Em.  Dom.  3d 
ed.  §  165. 

Original  taking  for  interurban  purposes. 

It  seems  te  be  the  general  rule  in  recent 
cases  that  an  interurban  railway  carrying 
passengers,  baggage,  freight,  express,  and 
mail,  is  considered  as  an  additional  burden 
upon  the  street  or  highway.  Thus,  the 
owner  of  the  fee  in  a  common  which  is  sub- 
ject to  rights  of  access  over  it  to  the  pub- 
lic street,  in  favor  of  adjoining  owners,  is 
entitled  to  more  than  nominal  damages  for 
the  added  burden  imposed  by  the  construc- 
tion and  operation  of  an  interurban  rail- 
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way  upon  a  public  street  passing  through 
the  common.  Buffalo,  L.  &  R.  H.  Co.  v. 
Hoyer,  147  App.  Div.  205,  132  N.  Y.  Supp. 
31. 

And  as  against  demurrer,  a  complaint 
charging  that  an  electric  railway  company 
operates  cars  designed  and  used  for  carry- 
ing property  exclusively,  and  which  run 
from  terminus  to  teminus  between  two 
towns  some  miles  distant  from  each  other 
without  stopping  te  receive  or  discharge 
contents,  this  being  done  at  the  termini 
only,  sets  up  a  good  cause  of  action  for 
damages  in  favor  of  an  abutting  owner  for 
the  increased  burden.  Cadwell  v.  Conneo- 
TIOUT  Co. 

Likewise,  when  a  steam  railroad,  in  lo- 
cating ite  tracks  over  a  |arm,  condemns 
land  for  highway  purposes,  and  the  original 
highway  is  abandoned,  such  abandoned  strip 
reverts  to  the  abutting  owner,  and  the 
steam  railroad  cannot  grant  to  an  inter- 
urban railroad  the  right  to  use  that  strip 
without  payment  of  damages  to  tlie  abut- 
ting owner.  Miller  v.  Cincinnati,  L.  &  A. 
Electric  Street  R.  Co.  43  Ind.  App.  540,  88 
N.  E.  102. 

The  same  doctrine  is  recognized  in  the 
following  cases: 

— in  Wilbur  Lumber  Co.  v.  Milwaukee 
Light,  Heat  ft  Traction  Co.  134  Wis.  352, 
114  N.  W.  8J5,  where  it  is  held  that  under 
a  statute  authorizing  condemnation  proceed- 
ings by  an  interurban  railway,  if  tne  com- 
pany neglects  to  act,  the  abutting  owner 
may  proceed  for  the  assessment  of  substan- 
tial damages; 

— in  Swinhart  v.  St.  Louis  &  Suburban  R. 
Co.  207  Mo.  423,  105  S.  W.  1043,  where  an 
injunction  was  granted  in  favor  of  the 
abutting  owner  against  such  use  of  the 
street  by  a  suburban  railway  company  as 
practically  to  destroy  the  usefulness  of  the 
street  to  him; 

— in  Spalding  v.  Macomb  &  W.  I.  R.  Co. 
225  ni.  585,  80  N.  E.  327,  where  it  is  held 
that  a  railroad  carryinsr  not  only  paspen- 
gers,  but  all  kinds  of  freight  and  merchan- 
dise, from  point  to  point  on  city  streets, 
and  from  town  to  town,  is  not  a  street  rail- 
way, but  a  commercial  roadj  and  that  un- 
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by  day,  has  operated  said  electric  railway 
upon  said  land  as  a  common  carrier  of 
property  by  means  of  cars  which  are  solely 
designed  for  and  which  carry  property  ex- 
clusively, and  which  do  not  stop  as  they 
run,  to  take  on  and  discharge  said  property, 
and  have  a  station  in  the  town  of  Plainville 
and  the  town  of  New  Britain  at  which 
they  stop  to  take  on  and  discharge  said 
property.' 


» 


Mr.  Charles  H.  Mitchell,  for  appellant: 

The  construction  of  any  kind  of  railway 
in  a  highway,  the  soil  of  which  belongs  in 
fee  to  the  adjoining  proprietors,  is  a  tres- 
pass upon  their  land,  unless  it  has  been 
duly  authorized  by  law.  The  use  of  a 
highway  for  ordinary  travel  is  a  matter  of 
common  right;  but  to  lay  down  upon  it  a 
fixed  structure  of  a  permanent  character, 
designed  for  the  use  of  vehicles  of  a  pe- 
culiar description,  moving  upon  invariable 
lines  of  track,  cannot  be  justified  without  a 
special  franchise  proceeding  from  the  state. 

Canastota  Knife  Co.  v.  Newington  Tram- 
way Co.  69  Conn.  160,  36  Atl.  1107 ;  Knapp 
&  C.  Mfg.  Co.  v.  New  York,  N.  H.  &  H.  R. 
Co.  76  Conn.  316,  100  Am.  St.  Rep.  094,  56 
Atl.  612;  Peck  v.  Smith,  1  Conn.  132;  Nolan 
v.  New  Britain,  69  Conn.  675,  38  Atl.  703. 

Messrs.  Robinson  &  Robinson  and 
Francis  W.  Cole,  for  appellee: 

Legislative  authority  for  the  location  of 


a  railway  upon  a  highway  is  all  that  the 
law  requires,  unless  such  railway  be  an  ad- 
ditional servitude. 

Canastota  Knife  Co.  v.  Newington  Tram- 
way Co.  69  Conn.  146,  36  Atl.  1107;  Mc- 
Keon  V.  New  York,  N.  H.  &  H.  R.  Co.  75 
Conn.  343,  61  L.R.A.  730,  53  Atl.  656; 
Knapp  &  C.  Mfg.  Co.  v.  New  York,  N.  H. 
&  H.  R.  Co.  76  Conn.  311,  100  Am.  St. 
Rep.  994,  56  Atl.  512. 

The  T-rail  is  not  an  additional  servitude. 
If  the  top  of  the  rail  is  flush  with  the  sur- 
face of  the  road,  and  the  space  between  the 
rails  is  filled  in,  it  is  immaterial  whether 
the  rail  is  a  T-rail  or  a  grooved  rail.  The 
important  thing  is  that  the  rail  conform 
to  the  established  grade  of  the  highway. 

Canastota  Knife  Co.  v.  Newington  Tram- 
way Co.  69  Conn.  146,  36  Atl.  1107;  Nieman 
V.  Detroit  Suburban  Street  R.  Co.  103  Mich. 
256,  61  N.  W.  519. 

Nor  are  poles  and  wires  an  additional 
servitude. 

Howe  V.  West  End  Street  R.  Co.  167 
Mass.  46,  44  N.  E.  386;  State,  Kennelly, 
Prosecutor,  v.  Jersey  City,  57  N.  J.  L.  293, 
26  L.R.A.  281,  30  Atl.  631. 

The  mere  carriage  of  property  does  not 
make  a  street  railway  an  additional  servi- 
tude upon  a  highway. 

Baldwin,  Am.  Railroad  Law,  p.  159 ;  Howe 
V.  West  End  Street  R.  Co.  167  Mass.  46,  44 
N.   E.  386;   Kinsey  v.  Union  Traction  Co. 


less  it  has  compensated  the  owner  of  the 
fee  in  the  street,  it  may  be  ordered  to  re- 
move its  road,  even  after  operations  have 
begun.  In  this  case  the  railroad  was  not 
.authorized  to  use  steam,  but  was  doing  so 
in  contravention  of  its  charter  and  of  a 
•city  ordinance; 

— and  in  Greene  v.  Aurora  R.  Co.  84  C. 
C.  A.  589,  157  Fed.  85,  where  an  injunction 
was  granted  to  iv\  abutting  owner  with 
the  fee  to  the  center  of  the  street,  against 
the  use  of  such  street  by  a  commercial  rail- 
road company,  it  not  being  quite  clear 
whether  it  was  an  electric  or  a  steam  rail- 
road. 

A  petition  by  an  interurban  railroad  com- 
pany in  proceedings  to  condemn  land  for 
right  of  way  is  fatally  defective  if  it  does 
not  include,  as  parties  defendant,  all  the 
nonagreeing  landowners  whose  lands  are  to 
be  taken.  Kansas  City  Interurban  R.  Co. 
V.  Davis,  197  Mo.  669,  114  Am.  St.  Rep. 
790,  95  S.  W.  881. 

But  in  Tomlin  v.  Cedar  Rapids  &  I.  C. 
R.  &  Light  Co.  141  Iowa,  .599,  22  L.R.A. 
(N.  S.)  530,  120  N.  W.  93,  it  is  held  by  a 
divided  court  that,  by  virtue  of  an  ordi- 
nance vacating  a  part  of  a  street,  giving 
an  interurban  railway  company  the  right 
to  use  the  part  so  vacated  for  a  right  of 
way,  and  granting  its  use  subject  to  such 
right  of  way  to  the  city,  so  much  of  the 
street  ceases  to  be  a  strcctj  the  right  of  the 
public  therein  is  devested,  and  it  becomes 
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private  property,  and  an  interurban  road 
located  thereon  does  not  entitle  the  abut- 
ting owner  to  damages. 

For  other  cases,  as  to  whether  an  inter- 
urban railroad  is  an  additional  servitude 
upon  rural  or  city  highways,  see  note  to 
Rasch  v.  Nassau  Electric  R.  Co.  36  L.R.A. 
(N.S.)  673,  IV.  b,  4,  p.  728. 

Use  of  street  railroad  tracks  for  interifrban 

purposes. 

The  earlier  cases  upon  the  question  of 
damages  to  abutting  owner  for  right  to 
run  interurban  cars  over  tracks  of  a  street 
railway  company  are  collected  in  the  note 
to  Gosa  V.  Milwaukee  Light,  Heat  &  Trac- 
tion Co.  15  L.R.A.(N.S.)  531. 

When  a  line  of  road  originally  used  only 
for  urban  street  car  service  is  later  sub- 
jected to  interurban  service  as  well,  this 
new  use  is  deemed  an  added  burden,  for 
which  the  abutting  owner  is  entitled  to 
compensation.  Thus,  a  traction  company 
authorized  to  operate  a  line  of  road  within 
a  municipality  as  a  street  railway  only  may 
not  lawfully,  by  contract  with  an  inter- 
urban railroad  company  which  is  without 
authority  to  enter  such  municipality,  gain 
the  right  to  carry  the  cars  of  the  latter 
upon  the  streets  of  the  city  without  the 
permission  of  the  city,  even  under  a  statute 
giving  railroad  companies  power  to  make 
contracts     and     arrangements     with     each 
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169  Ind.  563,  81  N.  E.  922;  Aycock  y.  San 
Antonio  Brewing  Asso.  26  Tex.  Civ.  App. 
341,  63  S.  W.  953. 

Prentice,  J.,  delivered  the  opinion  of  the 
court : 

Acts  done  within  the  limits  of  a  highway 
may  work  an  actionable  injury  to  the 
property  rights  of  an  abutting  proprietor 
and  occupant  by  virtue  of  either  his  owner- 
3hip  of  the  fee  of  the  land  covered  by  the 
highway,  or  his  ownership  and  possession 
of  the  abutting  property.  Cad  well  v.  Con- 
necticut R.  &  Lighting  Co.  84  Conn.  450, 
452,  80  Atl.  285.  In  the  former  case  the 
acts  may  constitute  a  trespass.  This  is  the 
case  whenever  the  acts,  being  without  au- 
thority or  in  excess  of  authority,  are  such 
as  impose  an  additional  servitude  upon  the 
land  covered  by  the  highway.  Canastota 
Knife  Co.  v.  Newington  Tramway  Co.  69 
Conn.  146,  161,  36  Atl.  1107;  Norwich  Gas- 
light  Co.  V.  Norwich  City  Gas  Co.  25  Conn. 
19 ;  Nicholson  v.  New  York  &  N.  H.  R.  Co. 
22  Conn.  74,  56  Am.  Dec.  390;  Munson  v. 
Mallory,  36  Conn.  165,  172,  4  Am.  Rep.  52. 
In  the  latter  case  the  injured  party  has  his 
remedy  as  for  a  nuisance.  Cadwell'v.  Con- 
necticut R.  &  Lighting  Co.  84  Conn.  450, 
454,  80  Atl.  285. 

This  action,  unlike  that  last  cited,  which 
was  also  brought  by  this  plaintiff  against 
this   defendant,   and   dealt  with  the   same 


general  situation,  is  one  which  belongs  to 
the  former  class.  It  seeks  redress,  as  the 
former  did  not,  for  an  alleged  invasion  of 
the  plaintiff's  rights  as  owner  of  the  soil 
of  the  highway  through  certain  conduct  of 
the  defendant  therein,  which  is  set  out  and 
claimed  to  have  been  without  right.  The 
two  cases  thus  have  little  in  common.  In 
the  former  we  were  dealing  with  an  alleged 
nuisance  affecting  injuriously  the  rights  of 
the  plaintiff  as  an  abutting  owner;  in  the 
present,  with  a  claimed  ti:espas8  done  to 
the  land  within  the  highway  limits. 

This  complaint  is  not  drafted  with  pre- 
cision, in  'that  it  does  not  directly  aver 
either  the  plaintiff's  ownership  and  posses- 
sion of  the  land  over  which  the  highway  is 
laid  out,  or  the  defendant's  invasion  of  the 
plaintiff's  rights  therein  by  its  acts  set  up. 
There  are,  however,  allegations  from  which 
these  averments  may  well  be  inferred,  and 
in  which  it  was  evidently  intended  that 
they  should  be  included,  so  that  the  purpose 
of  the  pleader  to  charge  a  trespass  upon 
the  land  within  the  highway,  through  the 
operation  of  the  recited  acts  of  the  defend- 
ant in  imposing  an  additional  servitude 
thereon,  is  apparent.  Counsel  for  the  plain- 
tiff so  interprets  his  pleadings,  and  counsel 
for  the  defendant  accept  it  as  sufficiently  al- 
leging a  cause  of  action  of  that  character. 

The  latter  suggests  that  a  cause  of  ac- 
'  tion  for  a  nuisance  may  also  be  within  the 


other  for  leasing  or  running  their  roads, 
and  the  right  of  connecting  with  each 
other  on  terms  agreed  upon  by  the  com- 
panies. The  effect  of  such  an  arrangement 
would  be  to  confer  upon  the  interurban 
company  authority  to  extend  its  line  into 
the  streets  of  the  city,  and  operate  its  cars 
thereon,  without  any  reference  to  the  ob- 
jections of  the  city  or  of  private  individ- 
uals who  may  own  the  fee  of  the  streets, 
and  such  is  not  the  law.  Aurora  v.  Elgin, 
A.  &  S.  Traction  Co.  227  III.  485,  118  Am. 
St.  Rep.  284,  81  N.  E.  544. 

And  an  interurban  railroad  company, 
having  taken  over  the  property  of  a  street 
railway  company,  neither  one  of  which  is 
authorized  to  carry  on  a  freight  business 
within  the  municipality,  cannot  engage  in 
the  freight  business  within  such  municipal- 
ity without  compensating  an  abutting  own- 
er for  all  damages,  past,  present,  and  fu- 
ture, caused  by  such  new  use  of  the  tracks; 
and  this  is  true  although  the  fee  to  the 
street  is  in  the  city,  and  although  the  city 
may  have  a  legal  remedy  to  stop  the  carry- 
ing on  of  the  freia^ht  business,  but  hns  not 
resorted  to  it.  Rockford  &;  Interurban  R. 
Co.  V.  Keyt,  117  111.  App.  32. 

The  same  principle  is  recognized  in  Mur- 
dock  V.  Beloit.  D.  L.  &  J.  R.  Co.  147  Wis. 
100,  132  N.  W.  979,  the  chief  question  in 
that  case  being  as  to  the  measure  of  dam- 
ages; and  in  Schuster  y.  Milwaukee  Elec- 
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trie  R.  &  Light  Co.  142  Wis.  678,  126  N. 
W.  26,  where  it  is  held  that  an  abutting 
owner  holding  the  fee  to  the  center  of  the 
street,  subject  only  to  the  public  easement 
therein,  including  the  maintenance  and 
operation  of  a  street  railway,  is  entitled  to' 
an  injunction  against  the  use  of  the  street 
railway  tracks  by  a  connecting  interurban 
company,  which  is  not  authorized  to  operate 
inside  the  city  limits,  the  court  saying  that 
such  a  use  of  the  street  railway  tracks  is 
unlawful,  not  only  as  against  the  individ- 
ual abutting  owner,  but  against  the  public 
as  well. 

When  an  interurban  railway  company 
has  been  conducting  its  business  for  some 
time  within  a  municipality,  over  the  line  of 
a  street  railway  which  it  owns,  and  the 
franchise  of  which  is  to  continue  only  fifty 
years,  and  later  the  interurban  company 
seeks  to  condemn  land  in  the  same  streets 
for  a  permanent  interurban  line,  subject  to 
the  duty  to  continue  the  operation  of  the 
street  cars  as  defined  by  the  street  railway 
franchise,  the  damages  to  be  awarded  the 
abutting  owner  are  not  simply  those  sus- 
tained by  the  mere  operation  of  interurban 
cars  over  street  railway  tracks,  but  such 
as  flow  from  the  appropriation  of  a  per- 
manent right  of  way  for  the  interurban 
railway.  Marsh  v.  Milwaukee  Lis^ht.  TTeat 
&  Traction  Co.  134  Wis.  384,  114  N.  W. 
804.  H.  C.  Sh. 
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purview  of  the  allegations.  Plaintiflfs 
counsel  makes  no  such  claim,  and  there  ap- 
pears to  be  no  substantial  basis  for  it.  It  is 
quite  evident  that  the  averments  respecting 
rails  and  structures,  which  the  plaintiff 
makes,  and  which  alone  give  color  to  the 
suggestion  that  the  complaint  may  be  re- 
garded as  comprehending  a  cause  of  action 
for  a  nuisance,  were  made  for  no  other 
purpose  than  as  pertinent  to  the  charge  that 
a  servitude  was  being  imposed  upon  the 
land  of  the  highway  in  excess  of  that  re- 
sulting from  the  existing  highway  ease- 
ment. 

We  have,  then,  before  us  for  determina- 
tion the  single  question  whether  or  not  the 
allegations  of  the  complaint  show  the 
imposition  upon  the  soil  of  the  highway  of 
an  additional  servitude.  In  answering  this 
question  it  is  first  of  all  important  to  know 
what  legislative  authority,  if  any,  the  de- 
fendant had  to  coibtruct  and  operate  an 
electric  street  railway  in  front  of  the  plain- 
tiff's premises.  The  complaint  is  silent  up- 
on this  subject,  and  unless  we  can  gather 
adequate  information  upon  it  through  the 
e^^ercise  of  that  judicial .  knowledge  which 
we  have  of  its  charter  rights,  the  defendant 
will  be  left  in  the  position  of  one  who  in- 
vades a  highway  with  a  street  railway 
without  legislative  authority.  If  that  is  the 
position  which  the  defendant  occupies  be- 
fore the  court  under  its  demurrer,  it  is  clear 
that  it  was  improperly  sustained.  It  is  not 
easy  to  discover  how  it  can  escape  from  this 
position  with  its  inevitable  result,  since  the 
charter  informs  us  only  that  it  has  legis- 
lative authority  to  construct  and  operate 
for  the  carriage  of  both  persons  and  prop- 
erty its  tracks  through  a  portion  of  West 
Main  street.  Where  that  portion  is  in  rela- 
tion to  the  plaintiff's  property  we  are  not 
told,  and  neither  legal  presum.  vions  nor  § 
3840  of  the  General  Statutes,  suffice  to  sup- 
ply the  deficiency. 

If,  however,  it  is  assumed  that  the  de- 
fendant has  constructed  and  operated  its 
road  in  front  of  the  plaintiff's  property  un- 
der such  conditions  as  to  entitle  it  to  the 
full  benefit  of  the  charter  and  statute  au- 
thority to  utilize  it  for  the  transportation 
of  passengers  and  property,  as  counsel  agree 
that  the  fact  is,  and  ask  us  to  assume,  we 
are  under  the  necessity  of  examining  the  al- 
legations to  learn  whether  they  set  up  any 
conduct  on  the  defendant's  part  outside 
of  the  limits  of  the  authority  thus  attempt- 
ed to  be  conferred,  or  within  those  limits, 
but  without  the  power  of  the  general  as- 
sembly to  confer  in  the  absence  of-  compen- 
sation to  landowners. 

The  allegation  that  it  has  constructed 
its  tracks  with  T-rails,  and  that  its  cars  are 
operated  upon  such  tracks  and  by  the  use 
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of  certain  wires  and  poles,  in  the  absence 
of  further  information,  may  be  dismissed 
from  present  consideration.  It  is  true  that 
an  additional  servitude  may  result  from 
methods  of  construction  and  operation,  but 
the  bald  facts  here  stated  are  altogether  in- 
sufficient to  establish  such  a  condition  as 
that  principle  contemplates.  Canastota 
Knife  Co.  v.  Newington  Tramway  Co.  69 
Conn.  146,  159,  36  Atl.  1107;  Nieman  v. 
Detroit  Suburban  Street  R.  Co.  103  Mich. 
256,  260,  61  N.  W.  619;  Newell  v.  Minneap- 
olis L.  &  M.  R.  Co.  35  Minn.  112,  ^9  Am. 
Rep.  303,  27  N.  W.  839;  Mordhurst  v.  Ft. 
Wayne  &  S.  W.  Traction  Co.  163  Ind,  268, 
66  L.R.A.  105,  106  Am.  St.  Rep.  222,  71 
N.  E.  642,  2  Ann.  Cas.  967. 

The  other  conduct  complained  of  is  the 
unlawful  entry  upon  the  land  of  the  high- 
way for  the  purpose  of  maintaining  its 
electric  railway,  of  operating  this  railway 
upon  said  land  as  a  common  carrier  of 
persons  and  property  by  means  of  street 
cars,  and  of  operating  said  railway  upon 
said  land  as  a  common  carrier  of  property 
by  means  of  cars  designed  solely  for  and 
carrying  property  exclusively,  and  which 
run  without  stopping  between  termini  lo- 
cated in  different  towns,  which  termini  are 
the  only  points  where  what  is  carried  is 
either  taken  on  or  discharged,  and  the  con- 
tinued doing  in  fact  of  these  things  for  the 
period  of  several  years  prior  to  the  com- 
mencement of  the  action. 

Here  are  three  distinct  grounds  of  com- 
plaint. The  first,  that  the  defendant  is 
maintaining  in  the  street  an  electric  street 
railway,  using  poles  and  wires  in  its  opera- 
tion and  T-rails  for  its  tracks,  calls  for  no 
extended  consideration.  The  Canastota 
Knife  Company  Case,  supra,  effectually  dis- 
poses of  any  contention  that  the  construc- 
tion and  operation  according  to  customary 
methods,  and  without  especial  features  cre- 
ating exceptional  conditions,  of  an  electric 
street  railway  having  its  rails  laid  on  a 
level  with  the  surface  of  the  highway,  and 
designed  and  used  for  the  accommodation  of 
passenger  travel,  imposes  an  additional  serv- 
itude upon  the  soil  of  the  highway.  There 
is  no  suggestion  in  this  portion  of  the  com- 
plaint that  the  service  performed  by  the 
defendant's  railway  is  other  than  the  cus- 
tomary passenger  service,  that  the  manner 
of  its  construction,  operation,  or  use  dif- 
fers in  any  respect  from  the  ordinary,  or  is 
marked  by  special  features  which  would 
tend  to  give  to  it  a  different  character 
from  that  of  the  regulation  electric  street 
railway,  except  perhaps  the  fact  that  T-rails 
are  used.  The  inadequacy  of  this  isolated 
fact  we  have  already  had  occasion  to  no- 
tice. 

The  two  remaining  grounds  of  complaint 
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import  another  factor  into  the  situation, 
and  one  which  takes  it  outside  of  the  direct 
application  of  the  decision  in  the  Canas- 
tota  Knife  Co.  Case,  and  of  all  other  Con- 
necticut decisions.  It  calls  for  a  consider- 
ation of  the  rights  of  an  electric  street 
railway  company  in  the  matter  of  prop- 
erty transportation,  directly  'for  hire,  and 
not  as  an  incident  of  passenger  service. 
The  complaint  contains  certain  charges  in- 
volving this  subject.  If,  in  the  doing  of 
any  of  the  things  so  charged,  the  defendant 
ia  going,  further  in  its  use  of  the  highway 
than  it  can  properly  do  within  the  limits 
of  the  highway  easement,  a  good  cause  of 
action  is  stated. 

The  subject  of  the  ability  of  an  electric 
street  railway  company  having  the  custom- 
ary construction  and  operation  in  a  high- 
way, to  become  a  carrier  of  things  without 
imposing  an  additional  servitude,  has  been 
much  discussed  in  the  cases  and  by  text 
writers,  and  with  widely  varying  results. 
In  at  least  one  jurisdiction  it  has  been 
broadly  held  that  highways  are  as  open  to 
use  in  the  transportation  of  property  by 
street  railways  as  in  that  of  persons,  and 
that  such  carriage  of  property  generally  is 
not  a  new  and  independent  use.  Montgom- 
ery V.  Santa  Anna  Westminster  R.  Co. 
104  Gal.  186,  25  L.R.A.  654,  43  Am.  St. 
Bep.  89,  37  Pac.  786. 

This  broad  conclusion  has  not  met  with 
general  acceptance,  and  we  are  unable  to 
appreciate  the  force  of  the  reasoning  by 
which  it  has  been  supported.  To  say  that, 
because  highways  ever  have  been  and  are 
established  and  maintained  for  purposes  of 
public  travel,  and  in  their  conception  and 
purpose  are,  and  from  the  earliest  times 
have  been,  set  apart  for  transportation 
thereon  of  the  things  as  well  as  persons,  and 
for  the  convenience  and  service  of  the  pub- 
lic by  providing  means  for  such  transpor- 
tation, it  follows  that  any  and  all  use  of 
the  highway  for  the  transportation  of 
things,  no  matter  what  they  are,  or  how, 
or  for  what  purpose  or  end,  or  for  whose 
benefit  or  convenience  they  are  carried,  or 
what  effect  their  carriage,  or  the  method  of 
it  (physical  features  of  the  system  apart), 
may  have  upon  the  enjoyment  of  the  high- 
way by  the  public  generally,  or  by  the  abut- 
ting property  owner,  is,  we  think,  to  ignore 
possible  factors  in  a  situation  which  might 
possess  large,  if  not  controlling,  importance. 

The  highway  conception  involves  the  idea 
of  an  agency  for  the  common  use  and  ac- 
commodation of  all  the  public,T— of  a  use 
from  the  enjo3rment  of  which  no  one  shall 
be  unreasonably  excluded  by  the  operations 
of  others,  and  in  the  enjoyment  of  which 
no  one  shall  be  unreasonably  hindered  or 
annoyed.  Canastota  Knife  Co.  v.  Newing- 
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ton  Tramway  Co.  69  Conn.  146,  156,  36 
Atl.  1107.  In  that  conception  the  highway 
becomes  a  place  set  apart  for  the  conven- 
ience and  benefit  of  members  of  the  local 
community,  and  of  the  adjacent  landowner 
among  others.  It  contemplates  that  its  use 
and  enjoyment  by  those  who  have  occasion 
to  use  it  shall  not  be  of  such  cliaracter  as  to 
unreasonably  interfere  with  its  free  and. 
beneficial  enjoyment  by  these  persons,  or  to 
be  "the  proximate  cause  of  special  damage 
of  a  new  description  to  the  owner  of  the  soil." 
Canastota  Knife  Co.  v.  Newingtozi  Tram- 
way Co.  69  Conn.  146,  159,  36  Atl.  1107, 
1111;  New  York,  N.  H.  &  H.  R.  Co.  v.  Fair 
Haven  &  W.  R.  Co.  70  Conn.  610,  615,  40 
Atl.  607,  41  Atl.  160.  We  are  therefore 
unprepared  to  say  that  any  change  in  high- 
way use  which  might  attend  the  carriage  of 
property  over  public  ways,  whatever  its 
character,  and  however  conducted  (con- 
struction of  the  road  and  structures  in  the 
highway  aside),  would  be  one  of  degree 
only,  and  not  of  kind,  and  that  the  high- 
way would  remain  in  all  essential  particu- 
lars unchanged  in  character,  purpose,  and 
use  under  all  conditions  of  property  trans- 
portation over  it.  It  is  easy  to  conceive 
of  conditions,  and  by  no  means  remote  ones, 
under  which  it  could  not  be  said  fairly 
that  the  use  was  in  aid  of  the  identical 
use  for  which  the  way  was  created,  and  not 
a  new  and  independent  use;  and  this  is  a 
test  which  must  be  met  and  satisfied.,  This 
view  is  one  which  was  plainly  foreshadowed 
in  the  Canastota  Knife  Co.  Case  and  the 
earlier  case  of  Imlay  v.  Union  Branch  R. 
Co.  26  C!onn.  249,  68  Am.  Dec.  392.  In 
fact,  the  opinion  in  the  former  case  went  so 
for  as  to  suggest  certain  conditions  of  pas- 
senger traffic,  independent  of  eonstruction, 
which  would  destroy  the  identity  of  use  be- 
tween it  and  highway  use.  69  Conn.  154, 
36  Atl.  1107. 

Other  cases  have  gone  to  the  other  ex- 
treme, and  held  that,  where  there  is  a  car- 
riage of  property,  there  an  additional  servi- 
tude is  necessarily  imposed.  Wilder  v. 
Aurora  D.  &  R.  Electric  Traction  Co.  216 
111.  493,  75  N.  £.  194;  Birmingham  Belt 
R.  Co.  V.  Lockwood,  150  Ala.  610,  43  So. 
819;  Rische  v.  Texas  Transp.  Co.  27  Tex. 
Civ.  App.  33,  66  S.  W.  324.  The  argument 
upon  which  this  conclusion  is  based  is  one 
to  the  general  effect  that,  where  such 
conditions  exist,  the  carrier  becomes  closely 
assimilated  to  the  ordinary  railroads,  and 
should  therefore  be  classed  with  them  In 
their  relation  to  the  highway  easement. 
Some  authorities,  including  text  writers, 
elaborate  this  argument  by  dividing  car- 
riers using  tracks  as  a  medium  of  transpor- 
tation into  two  classes,  to  wit:  (1)  The 
street  railway,  which  is  defined  to  be  one 
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laid  in  highways,  and  designed  and  used 
for  passenger  transportation  only;  and  (2) 
tlie  commercial  railroad,  which  term  is  em- 
ployed in  the  classification  to  embrace  the 
ordinary  steam  road  and  all  others,  what- 
ever the  kind  of  power  utilized,  and  where- 
ever  laid,  which  are  carriers  of  things. 
This  classification  having  been  established, 
it  is  said  that  those  of  the  former  class 
impose  no  additional  servitude,  while  those 
of  the  latter  do.  Lewis,  Em.  Dom.  §  150; 
Nellis,  Street  Railways,  §  83;  Linden  Land 
Co.  V.  Milwaukee  Electric  R.  &  Light  Co. 
107  Wis.  611,  83  N.  W.  861;  Wilder  v. 
Aurora  D.  &  R.  Electric  Traction  Co.  216 
111.  493,  76  N.  E.  194;  Rische  v.  Texas 
Transp.  Co.  27  Tex.  Civ.  App.  33,  66  S.  W. 
324;  Schaaf  v.  Cleveland,  M.  &  S.  R.  Co. 
66  Ohio  St.  216,  64  N.  E.  146. 

The  logic  of  the  general  proposition  enun- 
ciated in  this  class  of  cases  and  of  this 
classification  is  not  apparent  to  us.  The 
purposes  for  which  highways  always  have 
been,  and  now  are,  laid  out,  and  the  right 
of  way  therefor  acquired,  include  their  use 
for  the  transportation  thereon  of  property 
as  well  as  that  of  persons.  Their  intended 
ministration  to  the  public  convenience  and 
advantage  is  one  which  comprehends  a  pub- 
lic service  in  both  capacities.  .What  basis 
in  reason  there  is  for  a  distinction  between 
conditions  which  result  from  the  applica- 
tion of  like  improved  methods  when  made 
to  the  carriage  of  persons  and  when  made  to 
the  carriage  of  things,  unless  reason  for 
that  distinction  be  found  in  something  be- 
sides the  bare  fact  that  in  the  one  case  it 
is  persons  and  in  the  other  property  which 
is  concerned,  we  are  unable  to  discover.  It 
well  may  be  that  the  application  of  the 
new  methods  to  property  carrying  in  given 
cases,  or  conceivably  in  all  cases,  may  take 
such  shape  and  involve  such  incidents  as  to 
create  reasons  for  a  recognition  of  the  fact 
that  in  those  cases  an  additional  servitude 
will  thereby  be  created.  But  that  is  a  very 
different  thing  from  saying  that  there  can 
be  no  property  carrying  without  destroying 
the  identity  of  the  highway  use  for  the 
simple  reason  that  the  subject  of  the  car- 
riage is  property. 

It  is  easy  to  conceive  how  the  denial  of 
the  right  to  utilize  new  methods  in  the  car- 
riage of  things  over  a  highway,  without 
transgressing  the  right  of  way  involved  in 
the  highway  easement,  might  result  in  seri- 
ous inconvenience  and  disadvantage  to  the 
public,  whose  interest  the  highway  was  de- 
signed to  serve,  and  to  the  local  public  most 
directly  concerned,  and  a  material  diminu- 
tion of  the  highway  privilege  which  they 
are  entitled  to  enjoy.  Mordhurst  v.  Ft. 
Wayne  &  S.  W.  Traction  Co.  163  Ind.  268, 
66  L.R.A.  106,  106  Am.  St.  Rep.  222,  71  N. 
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E.  642,  2  Ann.  Cas.  967.  Inability  to  carry 
property  includes  inability  to  carry  mails 
or  packages  for  local  delivery,  or  to  accom- 
modate the  strictly  local  public  in  any  man- 
ner of  transportation  of  things.  Can  it  be 
fairly  said  that  in  no  service  of  this  char- 
acter can  conditions  be  found  which,  by 
reason  of  the  inherent  nature  of  the  service, 
will  not  be  in  excess  of  the  highway  privi- 
lege? We  think  not,  and,  furthermore,  that 
the  incidents  of  such  service  are  not  neces- 
sarily such  that  it  must  be  said  of  them 
that  they  are  incompatible  with  highway 
use. 

There  are  other  cases  which  have  drawn 
a  distinction  between  urban  and  interurban 
service,  and  attempted  to  find  in  that  dis- 
tinction a  feature  of  significance,  if  not  con- 
trolling significance,  in  the  determination 
of  the  question  before  the  court.  Zehren 
V.  Milwaukee  Electric  R.  k  Light  Co.  99 
Wis.  83,  41  L.R.A.  676,  67  Am.  St.  Rep.  844, 
74  N.  W.  638 ;  Younkin  v.  Milwaukee  Light, 
Heat  &  Traction  Co.  112  Wis.  16,  87  N.  W. 
861 ;  Harvey  v.  Aurora  &  G.  R.  Co.  174  111. 
296,  61  N.  E.  163.  See  Dill.  Mun.  Corp.  6th 
ed.  §  1268.  We  can  discover  no  good  reason 
for  this  distinction,  at  least  under  our  sys- 
tem, where  the  public  easement  is  for  the 
benefit  of  all  the  public  alil^e,  without  re- 
gard for  territorial  subdivisions,  and  where 
the  character  of  a  highway  and  of  the  high- 
way easement  is  the  same  wherever  it  is 
located,  and  however  great  or  small  the 
extent  of  its  service.  Canastota  Knife  Co. 
V.  Newington  Tramway  Co.  69  Conn.  146, 
164,  36  Atl.  1107;  Dill.  Mun.  Corp.  6th  ed. 
§  1268. 

We  are  satisfied  that  the  question  for 
solution  is  one  which  cannot,  by  reason  of 
its  nature,  be  resolved  in  any  of  the  ways 
indicated.  It  is  one  which  may  present  it- 
self under  too  many  widely  differing  as- 
pects to  be  resolved  in  respect  to  all  which 
may  arise  by  any  such  artificial  process 
as  the  application  of  a  simple  test  which 
regards  a  single  fact  or  incident  only,  and 
ignores  all  others.  The  several  tests  indi- 
cated possess  the  merit  of  simplicity,  but  no 
one  of  them  is  founded  in  a  sound  logic, 
avoids  practical  difficulties,  or  escapes  what 
may  be  harsh  results  to  the  public  and  re- 
sults defeating  the  very  purpose  of  a  public 
way.  The  practical  difficulties  attending 
their  application  are  apparent.  We  are  sat- 
isfied that  there  can  be  no  short  cut  to  a 
reasonable  and  just  conclusion  under  the 
varying  conditions  which  may  arise,  and 
one  which  shall  serve  the  best  interests  of 
the  public,  including  abutting  owners  them- 
selves. Such  a  conclusion  is  one  which  can 
be  reached  only  by  a  study  of  the  condi- 
tions which  are  present  in  a  given  case,  or 
in  given  classes  of  cases,  and  by  bringing 
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to  bear  upon  these  conditions  those  perti- 
nent considerations  which  are  best  calculat- 
ed to  disclose  whether  the  new  use  is  in  aid 
of  the  highway  use,  or  an  essentially  differ- 
ent and  independent  use. 

We  have  no  occasion  here  to  attempt  an 
exhaustive  recital  of  those  considerations. 
We  have  already  had  occasion  to  notice  a 
number  of  them,  and  sufficiently  for  present 
purposes  called  attention  to  the  objective 
point  of  inquiry,  the  general  direction  of  it, 
and  the  salient  suggestive  facts  to  be  looked 
at. 

The  fact  that  this  is  the  only  method  by 
which  satisfactory  results  can  be  arrived 
at  is  emphasized  by  a  study  of  the  cases 
which  have  sought  to  adopt  more  direct 
methods.  Dillon  and  other  writers,  realiz- 
ing the  difficulties  which  must  beset  an  at- 
tempt to  adopt  shorter  and  simpler  pro- 
cesses, have  asserted,  and  we  think  correct- 
ly, that  after  all  each  situation  must  be 
dealt  with  upon  its  own  merits.  Dill.  Mun. 
Corp.  5th  ed.  §  2032  note;  Nichols.  Em. 
Dom.  §  100.  This  is  substantially  the  atti- 
tude which  certain  courts  have  taken. 
White  T.  Blanchard  Bros.  Granite  Co.  178 
Mass.  363,  366,  et  seq.,  50  N.  E.  1025; 
Mordhurst  v.  Ft.  Wayne  &  S.  W.  Traction 
Co.  163  Ind.  268,  66  L.R.A.  105,  106  Am. 
St.  Rep.  222,  71  N.  E.  642,  2  Ann.  Cas. 
967;  Schaaf  v.  Cleveland,  M.  ft  S.  R.  Co. 
66  Ohio  St.  215,  64  N.  E.  145. 

Turning  now  to  the  allegations  of  the 
eomplaint,  we  find  that  it  is  there  charged 
that  the  defendant,  in  the  operation  of  its 
road,  has  been  and  is  transporting  property 
as  well  as  persons.  This  charge,  standing 
as  it  does  by  itself,  and  without  amplifica- 
tion, is  under  our  conclusion  insufficient  to 
establish  conduct  which  is  outside  of  high- 
way rights.  It  is,  however,  further  averred 
that  its  road  is  operated  as  a  carrier  of 
property  by  means  of  cars  designed  for  and 
carrying  property  exclusively,  and  which 
mn  from  terminus  to  terminus,  presumably 
some  miles  distant  from  each  other,  with- 
out stopping  to  receive  or  discharge  con- 
tents, and  receiving  and  discharging  such 
contents  at  the  two  termini  only. 

In  the  Canastota  Elnife  Company  Case,  it 
was  suggested  that  a  passenger  traffic  road 
running  under  similar  conditions,  and  not 
serving  and  accommodating  the  public  as  it 
ran,  might  not  be  rightfully  operate^  in  a 
highway  without  creating  an  additional 
servitude.  Here  is  set  up  a  situation  where 
all  local  accommodation  is  prima  facie  ex- 
cluded. The  company,  in  the  operation  of 
its  property  carrying  cars,  does  not  serve 
and  accommodate  as  they  run,  and  the 
highway  is  apparently  put  to  a  use  in  which 
there  is  no  purpose  to  facilitate  its  most 
natural  and  normal  use.  Under  the  allega- 
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tions  the  transportation  might  well  be  for 
the  general  purposes  of  commerce,  ratlier 
than  as  an  adjunct  of  ordinary  street  trav- 
el, and  the  service  rendered  thus  brought 
into  close  affiliation  with  that  rendered  by 
ordinary  freight  carrying  roads  of  the  steam 
variety.  Dill.  Mun.  Corp.  6th  ed.  §  1259; 
Kinsey  v.  Union  Traction  Co.  169  Ind.  563, 
584,  81  N.  E.  922.  The  allegations  are  not 
as  full  and  as  informing  concerning  the  sit- 
uation as  they  should  have  been  made;  but 
they  are  sufficient  to  enable  the  plaintiff 
to  establish  under  them  an  invasion  of  his 
rights  as  fee  owner,  and  they  ought  not  to 
have  been  disposed  of  upon  demurrer,  but 
should  have  been  allowed  to  stand,  to  be 
dealt  with  after  the  pertinent  facts  of  the 
situation  had  been  more  fully  developed  by 
the  pleadings  or  upon  a  hearing. 

There  is  error.  The  judgment  is  re- 
versed, and  the  cause  remanded  to  be  pro- 
ceeded with  according  to  law. 

In  this  opinion  Hall,  Ch.  J.,  Thayer, 
and  Rorabach,  JJ.,  concur. 

Wheeler,  J.,  concurring  in  the  judg- 
ment (June  13,  1912) : 

The  complaint  alleges  the  defendant's 
unlawful  entry  upon  the  plaintiff's  land; 
the  demurrer  admits  this.  While  we  take 
judicial  notice  of  the  legislative  authority 
of  the  defendant  to  operate  an  electric  rail- 
way for  the  carriage  of  persons  and  prop- 
erty, we  cannot  take  judicial  notice  of  the 
authority  of  the  defendant  to  locate  its 
tracks  on  West  Main  street  in  front  of  the 
plaintiff's  premises.  Before  we  can  know 
this,  the  facts  surrounding  the  location, 
and  the  defendant's  compliance  with  the 
statutory  prerequisites,  must  appear  of  rec- 
ord. "But  the  construction  of  any  kind 
of  railway  in  a  highway,  the  soil  of  which 
belongs  in  fee  to  the  adjoining  proprietors, 
is  a  trespass  upon  their  land,  unless  it 
has  been  duly  authorized  by  law."  Canas- 
tota Knife  Co.  v.  Newington  Tramway  Co. 
69  Conn.  146,  160,  36  Atl.  1107,  1111. 

Since  the  decision  of  this  question  is  fatal 
to  the  demurrer,  it  is  in  my  opinion  unnec- 
essary to  discuss  or  decide  the  question  of 
additional  servitude.  A  subject  of  such  im- 
portance ought  not  to  be  disposed  of  with- 
out fullest  argument  upon  issues  joined, 
raising  the  question  definitely  and  neces- 
sarily. I  cannot  but  regard  the  opinion  up- 
on this  subject  as  obiter.  The  question  of 
additional  servitude  was  no  more  material 
to  the  proper  decision  of  the  Canastota 
Knife  Co.  Case  than  is  that  question  mate- 
rial to  the  proper  decision  of  this  case. 
But  we  have  in  other  cases  approved  the 
doctrine  of  that  case,  and  it  must  be  ac- 
cepted as  settled.    Inasmuch  as  the  opinion 
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in  this  case  discusses  and  purports  to  de- 
cide the  question  of  additional  servitude 
in  its  relation  to  the  facts  of  this  case,  I 
will  briefly  express  my  view. 

Tlic  fundamental  purpose  of  a  street  rail- 
way is  the  accommodation  of  street  travel. 
It  is  a  local  convenience  for  local  travel. 
"A  street  railway  without  a  street  to  run 
on,  and  to  serve  and  accommodate  as  it 
runs,  would  be  an  anomaly."  Baldwin,  J., 
in  Canastota  Knife  Co.  V.  Newington  Tram- 
waj'  Co.  supra.  For  this  reason  we  have 
treated  the  street  railway  as  an  improved 
method  of  using  the  street.  Counsel  for 
the  street  railway  in  the  Canastota  Knife 
Co.  Case  well  said:  '^In  a  word,  the  street 
railway  is  for  the  sole  purpose  of  carrying 
on  the  kind  of  public  travel  for  which  the 
highway  was  made,  and  the  steam  road  is 
not."     In  the  earlier  davs  of  the  electric 

ft' 

street  railway,  it  was  generally  held  that 
it  was  one  for  the  transportation  of  passen- 
gers, and  not  of  goods.  Elliott,  Roads,  1st 
cd.  p.  457.  At  the  beginning  we  did  not 
contemplate  a  street  railway  operated  as 
a  common  carrier  of  property,  nor  antici- 
pate the  changes  and  development  in  its 
business,  more  and  more  approximating  it 
in  construction,  as  well  as  in  operation,  to 
the  steam  road. 

We  have  held  that  "the  location  of  an 
ordinary  steam  railroad  upon  a  highway 
imposes  an  additional  burden  upon  the  soil, 
for  which  the  owner  of  the  fee  is  entitled 
to  demand  compensation."  And  that  the 
location  of  an  electric  railway  in  a  highway 
does  not  impose  such  servitude  upon  the 
soil  of  tl>ie  owner  of  the  fee  of  the  highway, 
unless  ''either  the  mode  of  construction 
or  of  operation  be  such  as  to  make  it  a 
substantial  impediment  to  public  travel,  or 
a  proximate  cause  of  special  damage,  of  a 
new  description  to  the  owner  of  the  soil." 
Canastota  Knife  Co.  t.  Newington  Tram- 
way Co.  supra.  It  may  be  that  in  view 
of  our  former  decisions,  whether  the  car- 
riage of  goods  by  a  street  railway  is  an 
additional  servitude  depends  upon  whether 
it  is  serving  an  ordinary  highway  use,  and 
must  be  determined  in  each  case  by  its  own 
facts.  In  the  application  of  such  a  test 
there  may  well  be  left  out  of  consideration 
the  traffic  of  goods,  which  is  the  mere  inci- 
dent of  ordinary  street  car  passenger  traf- 
fic, included  in  which  is  the  hand  baggage 
of  the  passenger,  ttie  light  package  deliv- 
ered occasionally  from  the  car  platform, 
the  mail  bag,  and  the  newspaper  bundle. 
Logically,  under  this  test,  the  carrying  of 
local  freight  and  express  which  would  oth- 
erwise be  carried  in  vehicles  over  the  high- 
way may  be  justified  as  ordinary  highway 
use.  But  in  practice  it  will  be  found  im- 
practicable to  deliver  freight  or  express 
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from  door  to  door  along  a  street  without 
impairing  the  use  of  the  street  for  a  high- 
way for  the  public  and  the  adjoining  own- 
ers. 

No  attempt  to  use  a  street  railway  for 
the  general  carriage  of  local  freight  or  ex- 
press has,  so  far  as  we  are  aware,  ever  been 
made  in  Connecticut.  To  do  so  would  re- 
quire additional  and  frequent  switches  and 
turnouts,  convert  the  highway  along  its  en- 
tire length  into  a  freight  yard,  cause  long 
stops  to  be  made,  which  would  seriously  in- 
convenience, if  not  destroy,  passenger  traf- 
fic, and  congest  the  streets  with  vehicles 
loading  or  unloading  goods.  Local  passen- 
ger travel  with  frequent  service,  and  a  local 
freight  or  express  service,  cannot  be  con- 
ducted on  the  same  tracks.  The  operation 
of  a  street  railway  in  this  manner  must 
necessarily  produce  annoyance  and  incon- 
venience alike  to  the  owners  of  the  fee  of 
the  highway  as  to  the  public.  Lewis,  Em. 
Dom.  3d  ed.  §  166. 

It  is  difficult  to  conceive  of  a  local  traffic 
of  this  character,  which  is  not  of  necessity 
an  additional  servitude  upon  the  highway. 
"There  is  no  reason,"  as  Lewis  says,  "why 
the  principle  of  the  street  railway  cases 
should  be  extended  to  include  a  traffic  so 
entirely  different  in  its  nature  and  involv- 
ing such  a  different  use  of  the  street." 
Lewis,  Em.  Dom.  3d  ed.  §  166,  p.  293. 

In  every  case  where  the  specific  facts  are 
either  alleged  or  proven,  the  conclusion 
whether  these  facts  constitute  an  additional 
servitude  is  a  question  of  law.  This  case 
does  not  confine  its  allegations  to  a  general 
complaint  of  the  carriage  of  goods,  and 
hence  this  question  was  not  necessary  to 
adjudicate  in  this  case.  The  complaint 
specifically  alleges  that  the  defendant  has 
entered  upon  the  plaintiff's  land  for  the 
purpose  of  operating  its  railway  over  the 
highway  of  which  the  plaintiff  has  the  fee, 
"as  a  common  carrier  of  property  by  means 
of  cars  which  are  solely  designed  for  and 
which  carry  property  exclusively,  and  which 
do  not  stop  as  they  run,  to  take  on  anJ 
discharge  said  property,  and  have  a  statioiw 
in  the  town  of  Plainville  and  the  town  ol 
New  Britain,  at  which  they  stop  to  take  on 
and  discharge  said  property."  The  de- 
murrer thus  admits  that  (1)  The  cars 
carry  property  exclusively.  (2)  They  do 
not  stop  between  the  termini  named  to  ; 
take  on  and  discharge  property.  (3)  They 
have  two  stations  in  the  places  named, 
where  they  take  on  and  discharge  prop- 
erty. 

This  traffic  is  not  incident  to  the  passen- 
ger traffic.  It  is  not  for  the  mere  accommo- 
dation of  its  passengers.  It  is  purely  a 
commercial  traffic.  Local  traffic  along  th« 
route  is  not  served,  nor  is  this  intended. 
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The  cars  maintain  a  through  freight  or 
express  traffic  between  the  points  named. 
The  street  railway  thus  serves  the  same 
purpose  as  the  steam  road  between  these 
points.  Its  cars  are  designed  to  carry  prop- 
erty exclusively,  as  do  the  steam  road 
cars.  It  maintains  freight  stations  at  the 
termini  named,  as  does  the  steam  road. 
It  conveys  property  which  formerly  was 
conveyed  by  the  steam  road  and  in  part 
by  other  vehicles.  It  diverts  a  part  of 
the  traffic  of  the  steam  road  to  the  high- 
way. It  does  not  differ  materially  in  its 
carriage  of  goods  from  the  steam  road  save 
in  degree,  and  in  that  the  one  operates  on 
its  own  private  way  and  the  other  mainly 
on  the  public  highway.  Through  freight 
or  express  traffic  is  the  business  of  the 
commercial  railroad,  as  steam  roads  are 
called  in  the  law.  Dill.  Mun.  Corp.  §§  1257, 
125S.  "If  the  interurban  railroad  carries 
freight  as  well  as  passengers,  the  analogy 
to  the  steam  railroad  is  complete.  Most  of 
the  freight  so  carried  is  such  as  would 
otherwise  seek  transportation  on  the  steam 
railroad,  rather  than  in  drays  and  wagons 
on  the  streets  and  highways."  Lewis,  Em. 
Dom.  3d  ed.  §  165,  p.  287. 

The  diversion  of  this  through  freight  or 
express  business  to  this  highway  does  not 
aid  or  facilitate  traffic  on  the  street,  but 
adds  to  it,  interferes  with  its  ordinary 
use,  and  increases  the  burden  upon  the 
street.  The  majority  of  the  authorities 
support  this  position,  among  which  are: 
Aurora  v.  Elgin,  A.  k  S.  Traction  Co.  227 
111.  485,  496,  118  Am.  St.  Rep.  284,  81 
N.  E.  644;  Spalding  v.  Macomb  &  W.  I.  R. 
Co.*  225  111.  585,  590,  80  N.  E.  327 ;  Wilder 
▼.  Aurora,  X).  &  R.  Electric  Traction  Co. 
216  111.  493,  528,  75  N.  E.  194;  Diebold  v. 
Kentucky  Traction  Co.  117  Ky.  146,  149,  63 
L.R.A.  637,  111  Am.  St.  Rep.  230,  77  S.  W. 
674,  4  Ann.  Cas.  445;  Massachusetts  Loan 
&  T.  Co.  V.  Hamilton,  32  C.  C.  A.  46,  59 
U.  S.  App.  403,  88  Fed.  588,  591;  Abbott 
▼.  Milwaukee  Light,  Heat  &  Traction  Co. 
126  Wis.  634,  637,  4  L.R.A.(N.S.)  202,  106 
N.  W.  523;  Younkin  v.  Milwaukee  Light, 
Heat  &  Traction  Co.  120  Wis.  477,  98  N. 
W.  215;  Chicago  &  N.  W.  R.  Co.  v.  Mil- 
waukee, R.  &  K.  Electric  R.  Co.  05  Wis. 
561,  571.  37  L.R.A.  856,  60  Am.  St.  Rep. 
136,  70  N.  W.  678;  note  to  Abbott  v.  Mil- 
waukee Light,  Heat  &  Traction  Co.  4 
Street  R.  Rep.  1077;  Schaaf  v.  Cleveland, 
M.  &  S.  R.  Co.  66  Ohio  St.  215,  229,  64 
N.  E.  145. 

Under  these  allegations  of  the  complaint, 
the  plaintiff's  land  has  been  subjected  to  a 
servitude  other  than  that  incident  to  ordi- 
nary travel,  and  he  is  entitled  to  compen- 
sation therefor. 

The  demurrer  should  be  overruled. 
40  L.R.A.(N.S.) 


IDAHO  SXJPIUBIAIB  COURT. 

ALBERT  L.  HATCH 

V. 

CONSUMERS'  COMPANY,  Limited. 

(17  Idaho,  204,  104  Pac  670.) 

Water  —  public    supply  —  franchise  — 
duty  to  lay  laterals. 

1.  Under  the  franchise  granted  by  the 
city  of  Coeur  d'Alene  to  the  Consumers' 
Company  to  occupy  the  streets  and  alleys 
of  the  city  for  the  purpose  of  supplying  the 
city  and  inhabitants  thereof  with  fresh 
water,  the  right  and  authority  to  dig  in 
the  streets  and  alleys  and  lay  pipes  therein 
for  supplying  consumers  with  water  is  con- 
ferred upon  the  company  alone,  and  no  such 
right  is  conferred  upon  the  individual  or 
consumer,  and  the  consumer  acquires  no 
right  to  lay  pipes  or  acquire  property  in 
the  streets  and  alleys,  but,  on  the  contrary, 
the  duty  to  do  so  and  the  rights  acquired 
thereby  belong  to  the  water  xsompany.  It 
is  consequentlv  the  duty  of  the  water  com- 
pany to  supply  and  lay  the  laterals  from 
its  main  to  the  line  of  a  consumers'  prop- 
erty abutting  on  such  street,  and  such  later- 
als are  the  property  oi  the  water  company. 

Same—  rental   —advance  payment. 

2.  Under  the  statute  of  this  state  (§  2839, 
Rev.  Codes),  and  the  general  rule  of  law- 
applicable  in  such  cases,  a  water  company 
may  make  and  enforce  such  reasonable  rules 
and  regulations  as  are  in  harmony  with 
law  and  consonant  with  justice  for  the  con- 
duct of  its  business,  the  protection  and  pres- 
ervation of  its  property,  and  the  collection 
of  ite  water*  rentals,  and  in  so  doing  may 
require  the  consumer  to  pay  reasonable 
water  rentals  in  advance,  or  in  default 
thereof,  shut  off  the  water  supply,  or  may 
require  a  month's  rent  to  be  paid  at  the 
end  of  the  month,  or  in  default  thereof, 
shut  off  the  water  until  such  tiihe  as  the 
rent  due  is  paid. 

Same  —  collecting  back  rent  —  ref  aslns; 
service. 

3.  A  water  company  cannot  enforce  a  rule 
requiring  a  consumer  to  pay  an  old  or  dis- 
puted bill  for  water  furnished  him  at  some 
previous  time  for  some  other  and  independ- 
ent use,  or  at  some  other  place  or  residence, 
or  for  a  separate  or  distinct  transaction 
from  that  for  .which  he  is  claiming  and  de- 
manding a  water  supply,  as  a  condition 
precedent   to   supplying    him    with    water, 

Headnotes  by  An.SHiE,  J. 

Note,  —  Diftcontinuififf  ncrvire  to  compel 
payment  of  water  hills. 

The  earlier  cases  on  this  subject  are  col- 
lected in  a  note  appended  to  IVfansfield  v. 
Humphreys  Mfg.  Co.  31  L.R.A.(N.S.)  301, 
which  supplements  a  note  in  61  L.R.A.  ]05. 

Upon  the  question  of  dama^^  for  cut- 
ting water  supply,  see  cross  references  to  a 
note  in  31  L.R,A.(N.S.)   301. 

As  shown  in  the  earlier  notes,  a  water 


264 


IDAHO  SUPREME  COURT. 


Nov., 


where  lie  tenders  payment  of  the  estab- 
lished water  rate  in  advance  for  the  service 
he  is  demanding. 

Same  —  public  policy. 

4.  In  such  cases  the  parties  are  not  upon 
equal  grounds.  The  consumer's  necessities 
for  water  for  business,  health,  comfort,  and 
life  are  such  as  to  put  him  at  a  decided  dis- 
advantage and  deprive  him  of  the  right  to 
contest  an  unjust  claim;  and  it  would 
therefore  be  unjust,  unsafe,  and  contrary 
to  public  policy  to  invest  a  public  service 
corporation  with  power  to  become  both 
judge  and  jury  in  the  determination  of 
claims  and  demands  it  holds  against  the 
consumer. 

Municipal  corporation  —  extension  of 
limits  —  noncontiguous  territory. 

5.  An  ordinance  of  the  city  of  Coeur 
d'Alene,  passed  and  approved  in  the  month 
of  April,  1904,  including  the  Krotzer  addi- 
tion to  Coeur  d'Alene  City  within  the  cor- 
porate limits  thereof,  was  not  void  on  ac- 
count of  an  intervening  strip  of  land  2,663 
feet  in  length  by  2.8  feet  wide  at  one  end, 
and  67  feet  wide  at  the  other.  Section  9 
of  the  act  of  February  9,  1899,  as  appears 
at  page  109  of  the  1899  Session  Laws,  which 
was  in  force  at  the  time  of  the  adoption  of 


the  foregoing  ordinance,  provfded  that  land 
or  territory  laid  off  or  subdivided  as  pro- 
vided by  statute  "shall  be  regarded  and 
treated  as  contiguous  to  such  city  or  town, 
notwithstanding  any  stream  or  embank- 
ment or  any  strip  or  parcel  of  land  not 
more  than  200  feet  in  width  may  be  or  lie 
between  such  land  or  territory  and  the  cor- 
porate limits  of  such  city  or  town." 

Same  —  questioning  validity  —  power. 

6.  In  a  case  where  the  city  authorities 
have  by  ordinance  extended  the  city  limits 
so  as  to  include  an  additoin  or  tract  of  land 
and  the  inhabitants  thereof,  and  all  par- 
ties affected  thereby  have  acquiesced  in  the 
action  of  the  citv  authorities  and  have 
transacted  their  business  upon  the  theory 
that  such  territory  Was  included  within  the 
city  limits,  a  public  service  corporation  will 
not  be  allowed  to  question  the  validity  of 
such  action  of  the  city  council  in  a  col- 
lateral attack  after  the  lapse  of  five  years. 

Water  —  public    supply  —  franchise  — 
extension  of  mains. 

7.  Under  the  terms  of  a  franchise  ordi- 
nance wherein  it  is  provided  that  the  com- 
pany receiving  the  franchise  shall  not  be 
required  to  extend  its  water  mains  along 
any  ungraded  street  or  alley,  no  question 


company  or  a  municipality  furnishings  its 
inhabitants  with  water  may,  within  rea- 
sonable limitations,  enforce  regulations  pro- 
viding for  cutting  off  the  supply  of  those 
who  refuse  to  pay  for  it. 

Thus,  a  city  supplying  its  inhabitants  with 
water  may  cut  off  the  supply  for  a  refusal 
to  pay  a  just  claim  for  wilful  or  unreason- 
able waste  or  for  fraudulent  use  of  water, 
until  such  waste  is  stopped  and  all  arrears 
are  paid.  J.  N.  Matthews  Co.  v.  Buffalo, 
126  N.  Y.  Supp.  696. 

Independent  transactions. 

As  shown  in  the  earlier  notes,  and  in  ac- 
cord with  Hatch  v.  Consumers'  Co.,  it 
seems  to  be  quite  generally  held  by  the  au- 
thorities that  a  refusal  to  furnish  water 
supply  cannot  be  sustained  merely  because 
the  consumer  declines  and  refuses  to  pay 
past  due  water  rents  for  some  other  and  in- 
dependent use,  or  at  some  other  place  or 
residence.  To  the  same  effect  is  Benson  v. 
Paris  Mountain  Water  Co.  88  S.  C.  351,  70 
S.  E.  897. 

Disputed  claims. 

Likewise,  it  is  generally  held  that  the 
supply  cannot  be  cut  off  to  enforce  pay- 
ment of  disputed  bills.  In  such  cases  the 
court  will  enjoin  the  company  from  cutting 
off  the  supply  until  the  correctness  of  the 
bill  can  be  determined  (Spaulding  Mfg.  Co. 
V.  Grinnell,  —  Iowa,  — ,  136  N.  W.  649) ; 
or  will  award  mandamus  where  the  water 
company  insists  upon  payment  of  the  dis- 
puted amount  as  a  condition  to  restoring 
service  (Benson  v.  Paris  Mountain  Water 
Co.  supra). 

So,  it  has  been  held  that  when  the  correct- 
ness of  a  bill  is  disputed  by  a  consumer, 
40  L.R.A.(N.S.) 


and  the  company,  by  reason  of  the  failure 
of  such  consumer  to  pay  the  bill,  discon- 
tinues its  service,  it  does  so  at  its  peril, 
and  if  in  the  wrong  is  liable  to  compensa- 
tory damages  in  any  event,  and,  when  the 
circumstances  justify  it,  to  punative  dam- 
ages. Birmingham  Waterworks  Co.  v. 
Keiley,  2  Ala.  App.  639,  56  So.  838;  Birm- 
ingham Waterworks  Co.  v.  Bailey,  —  Ala. 
App.  — ,  69  So.  338. 

Unpaid  claims  against  former  occupant. 

As  shown  in  the  earlier  notes,  it  is  gen- 
erally held  that  a  regulation  providing  for 
shutting  off  the  water  supply  cannot  be 
enforced  to  compel  payment  which  it  is  not 
the  duty  of  the  consumer  to  make. 

Thus  applying  the  rule  announced  in 
Burke  v.  Water  Valley,  87  Miss.  732,  112 
Am.  St.  Rep.  468,  40  So.  820,  which  held 
a  regulation  that  water  shall  not  be  fur- 
nished until  a  delinquent  charge  is  paid 
void  as  being  unreasonable,  in  so  far  as  it 
prevents  a  new  tenant,  on  tendering  water 
charges,  from  getting  water  unless  he  pays 
a  delinquent  charge  against  the  property, 
it  was  held  in  Ginnings  v.  Meridian  Water- 
works Co.  —  Miss.  — ,  66  So.  450,  that  a 
lessee  of  a  part  of  a  storeroom  in  which 
lessor  was  carrying  on  a  separate  busi- 
ness was  entitled  to  water  service  for  his 
own  use,  where  he  made  application  there- 
for in  good  faith,  though  the  water  had  been 
discontinued  for  lessor's  failure  to  pay 
rentals  as  he  agreed  with  the  tenant  to  do. 

And  a  rule  of  a  municpality  supplying 
its  inhabitants  with  water,  that  charges  for 
water  shall  be  to  the  owner  of  the  property, 
and  not  to  the  tenant,  and  that  if  the  water 
rents  are  not  paid,  the  wftter  shall  be  cut 
off,  and  not  connected  again  iintil  the  de- 
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80  to  the  construction  of  such  provision  can 
arise  in  a  case  where  the  company  has,  in 
fact,  extended  its  main  along  such  ungraded 
street.  After  so  doing,  the  company  cannot 
refuse  to  supply  consumers  along  such 
street,  on  the  theory  that  it  was  not  com- 
pelled to  build  along  such  street  in  the  first 
place. 

Sttine  —  contract  duty  —  extent. 

8.  A  corporation  receiving  a  franchise 
from  a  municipality  in  this  state  authoriz- 
ing .it  to  supply  the  inhabitants  with  water, 
by  accepting  such  franchise  and  attempting 
to  operate  thereunder,  enters  into  an  im- 
plied contract  to  serve  all  the  inhabitants 
of  such  municipality  without  distinction  or 
discrimination,  upon  such  persons  paying  it 
the  established  rates  and  complying  with 
the  reasonable  rules  and  regulations  of  such 
company. 

Corporation  —  pnblic  service  —  com- 
pelling performance  of  duty  —  con- 
fiscation of  property. 

9.  To  compel  a  public  service  corporation 
to  live  up  to  the  law  of  its  existence,  and 
to  discharge  the  duties  for  which  it  was 
organized  and  for  which  it  received  its 
franchise,  can  in  no  case  amount  to  a  con- 
fiscation of  its  property,  or  taking  its  prop- 


erty without  due  process  of  law,  even 
though  such  requirement  necessitates  the 
corporation  using  a  part  or  all  of  its  prop- 
erty or  investing  its  money  in  order  to  meet 
its  duties  and  obligations. 

Water  —  pnblic     supply  —  compulsory 
service  —  validity. 

10.  There  can  be  no  element  of  confisca- 
tion or  taking  property  without  due  process 
of  law  in  a  case  where  a  writ  of  mandate  is 
issued  to  compel  a  water  company  to  put 
in  laterals  and  service  connections  from  its 
main  to  the  property  line  of  an  abutting 
owner  at  an  expense  of  $8.50,  where  he  ten- 
ders the  monthly  water  rate  of  $1.50  in  ad- 
vance In  such  case  the  rental  rate  con- 
stitutes a  fair  and  reasonable  income  and 
revenue  on  the  sum  invested,  and  compul- 
sory service  in  such  case  contains  no  ele- 
ment of  confiscation. 

Same  —  assumption  of  dishonesty. 

11.  A  public  service  corporation  organ- 
ized for  the  purpose  of  supplying  the  in- 
habitants of  a  municipality  with  water  is 
not  justified  in  assuming  that  the  people 
it  is  to  serve  are  dishonest,  and  that  they 
will  demand  and  pay  for  a  month's  water 
supply  merely  for  the  purpose  of  entailing 
upon  the  company  the  expense  of  putting  in 


linquent  charge  is  paid,  which  prevents  a 
purchaser  of  the  property,  on  tendering 
such  sums  of  money  as  might  be  required  in 
advance  for  water  to  be  used  in  the  future, 
from  getting  the  necessary  water  unless  he 
pays  a  delinquent  charge  against  the  prop- 
erty, is  void  as  unreasonable.  Houston  v. 
Lockwood  Invest.  Co.  —  Tex.  Civ.  App.  — , 
144  S.  W.  685. 

'The  court  said  in  the  above  case  that  the 
practical  eifect  of  the  ordinance  was  to 
place  a  lien  on  the  premises,  wnich  the  sub- 
sequent purchaser  would  be  forced  to  pay, 
when,  but  for  the  laches  of  the  munici- 
pality and  its  failure  to  enforce  its  own 
regulations  against  the  prior  owner,  there 
could  have  been  no  arrearages.  The  court 
also  said:  "In  so  far  as  the  provisions 
mentioned  partake  of  the  nature  of  a  lien, 
they  are  directly  unreasonable,  in  that  there 
18  no  recognized  place  for  public  record  of 
such  lien,  so  as  to  give  notice  to  che  subse- 
quent purchaser  that  there  were  arrearages 
upon  the  property.  It  is  true  he  might  as- 
certain by  inquiry  of  the  city  whether  such 
was  the  condition  or  not;  but  the  knowledge 
to  be  gained  by  him  by  such  inquiry  would 
be  a  matter  of  grace  with  the  city,  and  not 
a  matter  of  right  to  the  subsequent  pur- 
chaser." 

But  in  Kohler  v.  Keitz,  46  Pa.  Super. 
Ct.  350,  it  was  held  that  a  municipal  ordi- 
nance providing  for  the  stopping  of  the 
water  supply  unless  all  arrearages  are  paid, 
whether  owing  by  the  former  occupant  or 
owner,  is  reasonable. 

Accordingly  it  was  held  in  the  above  case, 
under  an  ordinance  providing  that  in  case 
of  nonpayment  of  water  rates,  the  water 
supply  shall  be  shut  off  from  the  premises, 
and  shall  not  be  again  turned  on  until  all 
water  rates  and  penalties  in  arrears  shall 
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have  been  paid,  that  a  purchaser  of  the 
premises  at  sheriff's  sale  could  not  compel 
the  city  officers  to  restore  the  supply  of 
water  to  said  premises  until  the  amount  of 
the  water  rent  due  from  the  former  occu- 
pant or  owner  had  been  paid,  where  he  coula 
have  obtained  knowledge  that  the  water 
rates  were  unpaid  by  inquiring  at  the  of- 
fice of  the  city  treasurer,  and  where  it  ap- 
peared that  notice  had  been  publicly  given 
at  the  sale  that  the  water  rates  were  due 
and  unpaid. 

A  statute  relating  to  municipal  liens 
upon  real  estate  does  not  deprive  the  mu- 
nicipality from  proceeding  against  the  own- 
er or  occupant  personally,  by  discontinuing 
service  to  compel  payment  of  water  bills, 
where  a  right  to  a  lien  has  never  been  as- 
serted.    Ibid. 

Miscellaneous. 

On  a  proceeding  by  bill  to  restrain  the 
water  company  from  cutting  off  the  water 
supply,  in  which  defendant  filed  a  cross 
bill  for  an  accounting  for  water  alleged  to 
have  been  stolen  by  the  plaintiff  from  the 
defendant  water  company  by  means  of  a 
device  connecting  the  main  with  plaintiff's 
works  without  passing  through  the  meter, 
and  the  court  found  that  a  specified  amount 
had  been  misappropriated  by  the  plaintiff 
a  decree  requiring  plaintiff  to  pay  the  water 
company  for  the  water  so  taken,  and  to  re- 
move the  device  complained  of,  and  enioin- 
ing  the  water  company  from  cutting  off  the 
supply  so  long  as  plaintiff  complied  with 
the  rules  of  the  water  company,  was  prop- 
erly entered.  American  Conduit  Mfe.  Co. 
V.  Kensington  Water  Co.  234  Pa.  208.  8;P 
Atl.  70.  A.  I.   R. 
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laterals  and  service  connections,  and  that 
they  will  thereafter  refuse  to  take  water 
and'  thereby  discommode  themselves  and  de- 
preciate their  own  property;  and  the  courts 
will  not  base  decisions  upon  such  an  as- 
sumption. 

(November  9,  1909.) 

APPLICATION  for  a  writ  of  mandamus 
to  require  defendant  to  make  necessary 
connections  with  its  water  main  and  to  sup- 
ply plaintiff  with  water  upon  receipt  of  the 
•established  rental  rates.  Writ  granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Reed  &  Boughton,  for  plain- 
tiff: 

A  regulation'  that  in  case  a  consumer  is 
in  default  his  supply  will  be  cut  off  is  rea- 
sonable and  may  be  enforced.  But  such 
A  regulation  cannot  be  made  the  instrument 
by  which  the  water  company  can  become  the 
judge  in  its  own  case,  or  shut  off  water  to 
-enforce  payment  of  a  disputed  bill;  nor  by 
its  means  can  payment  be  enforced  which 
it  is  not  the  duty  of  the  consumer  to  make. 

1  Farnham,  Waters,  877. 

The  account  is  with  the  premises,  and  not 
with  the  consumer,  so  that  water  cannot  be 
refused  to  an  applicant  because  he  is  in 
4irrcars  for  water  furnished  him  elsewhere. 

1  Farnham,  Waters,  880;  Dayton  v.  Quig- 
ley,  29  N.  J.  Eq.  77. 

The  consumer  could  not  legally  be  re- 
•qulred  to  pay  for  a  portion  of  the  com- 
pany's system,  and  neither  could  the  com- 
pany legally  require  an  unreasonable  pay- 
ment in  advance,  in  order  to  secure  water 
-for   domestic  purposesT 

Pocatello  Water  Co.  v.  Standley,  7  Idaho, 
155,  61  Pac.  518;  Bothwell  v.  Consumers' 
•Co.  13  Idaho,  568,  24  L.R.A.(N.S.)  485,  92 
Pac.  533. 

Messrs.  Robert  H.  Elder  a;id  Gray  A 
Knight,  for  defendant: 

The  requirement  of  a  quarter's  rent  in 
advance  is  not  unreasonable. 

Harbison  v.  Knoxville  Water  Co.  — 
Tenn.  — ,  53  S.  W.  993. 

The  right  of  a  company  to  protect  it- 
-self  by  requiring  a  deposit  or  other  assur- 
ance that  it  will  be  paid  for  water  furnished 
is  well  established. 

Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rap- 
ids, 144  Iowa,  428,  138  Am.  St.  Rep.  299, 
120  N.  W.  968;  Williams  v.  Mutual  Gas 
Co.  52  Mich.  499,  50  Am.  Rep.  266,  18  N. 
W.  236. 

A  regulation  requiring  applicant  to  agree 
to  pay  a  reasonable  charge  for  connections 
is  a  reasonable  and  proper  one,  especially 
when  the  commission  has  fixed  such  charce, 
^nd  it  appears  that  the  commissioners,  in  fix- 
ing the  charge  for  such  connections,  had  due 
regard  to  the  monthly  rate,  and  vice  versa. 
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State  ex.  reL  Foley  y.  Hillyard  Water  Co. 
49  Wash.  282,94  Pac.  1080;  Public  Service 
Corp.  v.  American  Lighting  Co.  67  N.  J.  £q. 
122,  57  Atl.  482;  Prindiville  v.  Jackson,  79 
III.  337 ;  Jackson  v.  Ellendale,  4  N.  D.  478, 
61  N.  W.  1030;  Palmer  v.  Danville,  154  111. 
156,  38  N.  E.  1067. 

A  company  cannot  be  compelled  to  fur- 
nish taps  free,  without  assurance  of  con- 
tinued use. 

Public  Service  Corp.  t.  American  Light- 
ing Co.  67  N.  J.  Eq.  122,  67  Atl.  482;  State 
ex  rel.  Foley  v.  Hillyard  Water  Co.  49 
Wash.  232,  94  Pac.  1080;  San  Diego  Water 
Co.  V.  San  Diego,  118  Cal.  556,  38  L.R.A. 
465,  62  Am.  St.  Rep.  261,  50  Pac.  633. 

A  corporation  cannot  be  required  to  use 
its  property  for  the  benefit  of  the  public 
without  receiving  just  compensation  for  the 
services  rendered  by  it. 

Smyth  y.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  San  Diego  Land 
&  Town  Co.  V.  National  City,  174  U.  S.  739, 
43  L.  ed.  1164,  19  Sup.  Ct.  Rep.  804;  Tram- 
mell  y.  Dinsmore,  42  C.  C.  A.  623,  102 
Fed.  799;  San  Diego  Land  &  Town  Co.  y. 
Jasper,  110  Fed.  714;  Jack  y.  Williams,  113 
Fed.  827;  Boise  City  Irrig.  ft  Land  Co.  y. 
Clark,  66  C.  C.  A.  399,  131  Fed.  415. 

Ailshie,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  action  commenced  in 
this  court,  praying  for  the  issuance  of  a  writ 
of  mandate  against  the  defendant  corpora- 
tion, requiring  and  commanding  that  it  con- 
nect plaintiff's  water  pipes  with  defendant's 
water  system  in  the  city  of  Coeur  d'Alene. 
The  complaint  alleges  that  the  plaintiff  is 
the  owner  of  a  lot  or  tract  of  land  in  Krot- 
zer's  addition  to  Coeur  d'Alene  City,  and 
that  he  has  built  a  dwelling  house  thereon, 
and  has  placed  water  pipes  therein,  extend- 
ing from  his  house  to  the  curb  line  in  Third 
street  in  front  of  his  premises.  He  alleges 
that  the  water  rate  for  the  service  he  re- 
quires and  has  demanded  is  $1.50  per  month, 
payable  in  advance,  as  fixed  by  the  water 
commissioners  appointed  in  conformity  with 
the  law  for  the  establishing  of  water  rates 
to  be  charged  by  the  defendant  company. 
He  also  alleges  that  he  tendered  the  com- 
pany at  its  office  one  month's  water  rent, 
and  demanded  that  it  make  the  connections 
and  turn  on  the  water  for  his  use;  "that 
the  company  thereupon  refused  and  declined 
to  do  so,  unless  he  would  also  pay  it  the 
sum  of  $8.50  for  making  the  tap  in  its  wa- 
ter main,  or  deposit  the  sum  of  $15,  the 
same  to  be  refunded  when  the  tap  is  taken 
out,  loss  the  actual  cost  of  labor  and  cost 
of  one  corporation  cock,  or,  in  lieu  thereof, 
that  he  should  deposit  $40  in  cash,  the  same 
to  be  applied  on  payment  of  water  to  be 
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lued  from  said  tap;"  that  the  company  now 
iBy  and  has  been  for  more  than  five  years 
last  past,  operating  in  the  village  of  Coeur 
d'Alene,  under  the  terms  of  a  franchise  of 
the  village  embodied  in  ordinance  No  93  of 
said  village,  and  that  it  is  collecting  month- 
ly water  rates  in  advance  for  water  fur- 
nished to  the  inhabitants  of  the  village; 
that  the  water  rates  have  been  established 
by  a  commission  appointed  in  conformity 
with  law,  and  which  said  commission  es- 
tablished rates  to  be  charged  on  the  14th 
day  of  October,  1907,  and  that  the  rate  so 
established  that  applies  to  a  service  such  as 
plaintiff  demands  is  $1.60  per  month;  that 
the  defendant  company  has  a  water  main  on 
Third  street  in  front  of  plaintiff's  property, 
and  is  furnishing  other  consumers  along 
that  street  with  water,  for  which  it  is 
charging  and  receiving  the  sum  of  $1.50  per 
month  in  advance;  that  the  company  has  an 
abundant  supply  of  fresh  water  unsold,  and 
is  able  to  supply  the  plaintiff  with  all  the 
water  he  demands.  Plantiff  prays  that  a 
writ  of  mandate  issue  against  the  defend- 
ant requiring  and  compelling  it  to  make 
the  necessary  connection  with  its  water 
main,  and  supply  plaintiff  with  water  upon 
receipt  of  the  rental  rates  as  established  by 
the  board.  An  alternative  writ  of  mandate 
was  issued  against  the  defendant,  and  it 
has  answered  admitting  plaintiff's  demand, 
and  that  it  has  a  water  main  on  Third 
street  in  front  of  plaintiff's  house,  and  that 
it  has  refused  to  supply  the  plaintiff  with 
water  unless  he  accede  to  its  requirements, 
as  set  out  in  plaintiff's  complaint. 

Defendant  has  also  pleaded  further  mat- 
ter in  defense  of  the  action,  in  substance, 
aa  follows:  That  prior  to  the  construction 
by  plaintiff  of  the  house  for  which  he  now 
claims  a  water  supply,  plaintiff  carried  wa- 
ter from  the  faucet  at  the  houses  of  some 
of  defendant's  water  consumers,  for. which 
he  became  indebted  to  the  defendant  in  the 
sum  of  $28,  which  sum  the  plaintiff  has 
Delected,  failed,  and  refused'  to  pay,  and 
that  the  defendant  refused  to  supply  plain- 
tiff with  water  in  the  future  until  such  time 
as  he  paid  the  balance  due  for  water  pre- 
Tiously  supplied  to  him  in  the  manner  above 
mentioned.  It  also  alleges  that  plaintiff's 
property  is  not  within  the  corporate  limits 
of  Coeur  d'Alene  City.  It  further  alleges 
that  commissioners  have  heretofore  been  ap- 
pointed in  conformity  with  the  law,  for  the 
purpose  of  fixing  rates  to  be  charged  by  the 
defendant,  and  that,  in  pursuance  of  the 
power  and  authority  vested  in  them,  thev 
met  and  fixed  and  established  rates,  and 
that  the  rate  to  be  charged  for  service  such 
as  plaintiff  demands  is  $1.50  per  month  ir 
advance,  and  the  further  sum  of  $8.50  for 
making  **water  service  connections;"  and 
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that  the  company  has  made  and  established 
a  rule  that,  where  demand  is  made  to  have 
water  supplied  to  a  place  that  has  not  pre- 
viously been  receiving  water,  it  requires 
that  the  applicant  pay  one  month's  rent  in 
advance,  and  also  the  sum  of  $8.50  for  tap- 
ping its  main  and  making  connections,  or 
deposit  the  sum  of  $15,  the  same  to  be  re- 
funded when  tap  is  taken  out,  less  actual 
cost  of  labor  and  cost  of  one  corporation 
cock,  or  a  deposit  of  $40  cash,  the  same  to 
apply  on  payment  of  water  used.  Defend- 
ant alleges  that  the  plaintiff  declined  and 
refused  to  comply  with  the  rules  and  regu- 
lations of  the  company  with  reference  to 
these  several  deposits,  with  the  exception 
of  the  $1.50  monthly  water  rate,  and  that 
the  defendant  accordingly  declined  and  re- 
fused to  make  the  connection  and  furnish 
plaintiff  with  water.  It  is  also  alleged 
that  the  commissioners  took  into  considera- 
tion the  payment  of  $8.50  for  making  tap 
and  service  connection  in  the  fixing  of 
monthly  water  rates.  On  motion  of  the 
plaintiff,  the  court  made  an  order  striking 
from  defendant's  answer  that  portion  there- 
of relating  to  the  "rate  to  be  charged  for 
making  service  connections"  as  established 
by  the  commissioners,  for  the  reason  that 
under  the  provisions  of  our  statute  (§  2839, 
Hev.  Codes)  the  commissioners  had  no  au- 
thority to  fix  any  rates  except  "the  rates 
to  be  charged  for  water."  They  had  no  au- 
thority to  fix  rates  or  charges  for  the  con- 
struction or  alteration  of  any  part  of  the 
defendant's  pipes  or  water  system,  and  had 
no  authority  to  establish  any  rate  for  any 
labor  or  service  or  material  or  thing  other 
than  for  the  use  of  water  to  be  supplied  by 
the  corporation.  The  court  also  sustained 
the  plaintifTs  motion  to  strike  from  the  an- 
swer all  the  allegations  with  reference  to  the 
failure  and  neglect  and  refusal  of  the  plain- 
tiff to  pay  the  sum  of  $28,  balance  due  for 
water  used  by  the  plaintiff  while  residing  at 
a  different  place,  and  carried  by  him  from 
a  faucet  at  the  residences  of  some  of  de- 
fendant's other  consumers.  The  court  there- 
upon ordered  a  reference  to  take  testimony, 
and,  upon  the  coming  in  of  the  report  and 
the  submission  of  all  the  evidence  on  the 
part  of  both  plaintiff  and  defendant,  the  case 
was  argued  by  the  respective  counsel,  and 
has  been  submitted  for  our  final  determin- 
ation. 

We  have  heretofore  held  in  Bothwell  v. 
Consumers'  Co.  13  Idaho,  568,  24  L.R.A. 
(N.S.)  486,  92  Pac.  533,  and  Pocatello  Water 
Co,  V.  Standley,  7  Idaho,  155.  61  Pac.  518, 
that  the  mains  and  laterals  laid  within  the 
streets  and  alleys  are  the  property  of  the 
water  company,  and  that  the  franchise 
granted  such  company  authorizes  it  to  dig 
in    the    streets    and    alleys,    and   use    and 
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occupy  them  for  the  purpose  of  laying  and 
maintaining  their  pipe  lines  and  delivering 
water  to  consumers.  We  discover  no  reason 
for  departing  from  the  rule  announced  in 
those  cases.  See  also  §  2840,  Rev.  Codes. 
On  the  other  hand,  the  consumer  has  no 
right  or  franchise  to  excavate  the  streets  or 
to  lay  or  maintain  pipes  therein.  When  he 
undertakes  to  pass  beyond  his  property  line 
with  pipes,  he  is  met  by  the  public  authori- 
ties and  the  franchise  held  by  the  water 
company.  He  is  in  no  position  to  acquire  a 
property  right  in  the  streets  and  alleys  by 
laying  pipes  therein.  The  water  company, 
on  the  contrary,  is  clothed  with  this  power 
and  right  and  all  the  necessary  authority 
for  creating  and  establishing  property  rights 
therein  and  the  protection  of  such  property. 
There  is  no  reason  in  saying  that  the  com- 
pany has  no  interest  in  laterals  it  may  lay 
in  the  streets  from  its  main  to  the  line  of 
abutting  property  owners.  These  laterals 
are  of  just  as  much  use  and  as  valuable  to 
the  company  as  its  mains,  in  proportion  to' 
the  amount  of  water  to  be  delivered  through 
such  laterals  as  compared  with  that  de- 
livered through  the  main.  The  only  differ- 
once  whatever  is  in  the  extent  of  the  service. 
The  capacity  of  a  main  is  ordinarily  such 
that  it  will  supply  a  large  number  of  con- 
sumers along  the  street  from  the  one  main. 
The  capacity  of  a  lateral  is  ordinarily  such 
that  it  will  only  supply  one  or  two  consum- 
ers. The  relative  value  to  the  company  of 
the  main  and  laterals  is  measured  by  the  ex- 
tent of  the  service  from  the  two.  The  neces- 
sity, however,  for  one,  is  just  as  great  as  for 
the  other.  Without  a  main  none  of  the  resi- 
dents along  a  street  can  be  supplied.  With- 
out a  lateral  the  individual  consumer  cannot 
be  supplied.  The  law  of  ownc  3hip  is  the 
same  in  the  one  case  as  the  other,  and  the 
right  of  property  and  control  is  the  same  in 
each  instance.  Water  companies  maintain 
waterworks  for  the  purpose  of  collecting 
rates  and  tolls.  They  operate  them  for  gain. 
In  order  to  collect  tolls,  they  must  deliver 
water.  The  consumer,  on  the  other  hand, 
pays  his  money  for  service.  Unless  he  is 
served,  there  is  nothing  for  which  he  may 
be  called  upon  to  pay. 

We  are  aware  that  some  courts  have  held 
that  the  consumer  may  be  required  to  pay 
the  expenses  of  "service  connections,"  as 
it  is  sometimes  called,  or,  rather,  for  later- 
als extending  from  the  curb  line  to  the 
main.  So  far  as  we  have  been  able  to  ex- 
amine, however,  these  decisions  are  based 
upon  express  statutes.  There  is  a  line  of 
decisions  to  that  effect  in  Wisconsin.  The 
case  of  Gleason  v.  Waukesha  County,  103 
Wis.  225,  79  N.  W.  249,  is  a  leading  author- 
ity on  this  point,  and  holds  that  the  expense 
of  laying  water  pipes  from  the  curb  line  to 
connect  with  the  main  may  be  properly  as- 
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sessed  against  the  property  of  the  abutting 
owner,  but  this  is  based  upon  the  express 
provision  of  the  Wisconsin  statute  author- 
izing the  levying  of  assessments  against 
abutting  property  owners  for  such  purposes, 
"whenever  the  council  shall  order  the  pav- 
ing or  repaving  of  any  street  in  which  wa- 
ter, gas  mains,  and  sewers,  or  either  of 
(hem,  shall  have  been  previously  laid  or 
constructed."  In  that  case  it  was  claimed 
that  the  statute  was  unconstitutional,  in 
that  it  authorized  a  taking  of  property  with- 
out due  process  of  law.  The  court  upheld 
the  statute  on  the  ground  that  the  laying 
of  the  gas  and  water  pipes  was  an  improve- 
ment to  the  property  of  the  abutting  owners, 
and  that  it  conferred  a  benelit  We  know  of 
no  case,  however,  that  has  held  to  such  a 
rule  in  the  absence  of  a  statute  or  ordinance 
authorizing  and  providing  for  levying  an  as- 
sessment for  such  purposes.  Counsel  for 
defendant  seem  to  place  great  reliance  on 
the  case  of  State  ex  rel.  Foley  v.  Hillyard 
Water  Co.  49  Wash.,  232,  94  Pac.  1080,  but 
an  examination  of  that  case  discloses  that 
it  was  decided  on  entirely  different  grounds. 
As  we  read  and  understand  that  case,  the 
court  denied  Foley  relief  on  the  grounds 
of  waiver  and  estoppel  by  reason  of  his 
previous  action  and  conduct  in  the  matter. 
The  question  involved  in  the  case  at  bar  does 
not  seem  to  have  been  urged  or  considered 
in  that  case.  In  Haugen  v.  Albina  Light  A, 
Water  Co.  21  Or.  411,  14  L.R.A.  424,  28  Pac. 
244,  in  considering  the  respective  rights  and 
duties  of  the  water  consumer  and  the  water 
company  with  reference  to  laying  pipes  and 
acquiring  property  rights  in  the  streets.  Jus- 
tice Lord,  speaking  for  the  Oregon  supreme 
court,  said:  "The  pipe  which  was  laid  by 
the  defendant  in  Tillamook  street  was  laid 
in  pursuance  of  the  franchise  granted  by 
the  city,  as  it  had  no  authority  to  lay  any 
other  kind  of  pipe  or  main  than  prescribed 
by  the  ordinance,  or  for  any  other  purpose 
than  conducting  water  to  supply  the  city 
and  its  inhabitants,  without  discrimination, 
to  all  persons  having  buildings  or  lots  on  the 
lines  of  their  pipes,  upon  tender  of  the 
proper  compensation.  There  is  no  claim 
that  Hughes  and  Prescott  had  any  right  to 
dig  up  the  street,  or  to  lay  such  pipe.  It 
could  only  be  done  by  the  defendant,  so  far 
as  disclosed  by  this  record,  under  the  grant, 
in  the  mode  prescribed,  and  for  the  purposes 
already  stated." 

As  to  the  right  of  a  water  company  to 
refuse  to  supply  the  consumer  until  he  pays 
overdue  rents,  there  is  not  entire  harmony 
among  the  authorities.  1  Farnham  on  Wa- 
ters and  Water  Rights,  §  164a,  contains  the 
following  r^sumS  of  various  decisions  of  the 
courts  on  this  subject:  **A  very  effective 
method  of  compelling  the  payment  of  water 
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rates  is  the  stoppii^  of  further  supplies  un- 
til arrears  are  paid.  There  is  nothing  to 
eompel  either  a  municipalty  or  a  water  com- 
pany to  furnish  water  to  one  who  will  not 
pay  for  it,  and  a  regulation  that  in  case  a 
consumer  is  in  default  his  supply  will  be 
cut  off  is  reasonable  and  may  be  enforced. 
But  such  a  regulation  cannot  be  made  the 
instrument  by  which  the  water  company 
can  become  the  judge  in  its  own  case,  and 
shut  off  water  to  enforce  payment  of  dis- 
puted bills.  Nor  by  its  means  can  payment 
be  enforced  which  it  is  not  the  duty  of  the 
consumer  to  make.  Nor  can  it  be  used  as  a 
means  of  collecting  bills  for  independent 
matters  not  connected  with  the  premises  on 
which  the  water  is  desired."  On  one  phase 
of  the  question  the  authorities  seem  to  be 
in  entire  harmony,  and  that  is  to  the  effect 
that  a  water  company  can  make  and  en- 
force such  reasonable  rules  and  regulations 
as  are  in  harmony  with  law  and  justice,  for 
the  conduct  of  its  business  and  the  collection 
of  its  water  rentals.  A  regulation  requiring 
a  consumer  to  pay  a  ^month's  rent  in  ad- 
vance, or  in  default  thereof,  the  company 
will  shut  off  the  water,  or  requiring  the  con- 
sumer to  pay  at  the  end  of  the  month  the 
rates  for  the  preceding  month,  or  in  default 
Chereof,  the  company  will  shut  off  the  water, 
has  generally  been  held  reasonable  and  with- 
in the  power  of  such  public  service  corpora- 
tions. Tacoma  Hotel  Co.  v.  Tacoma  Light 
&  Water  Co.  3  Wash.  316,  14  L.R.A.  669, 
28  Am.  St.  Rep.  35,  28  Pac.  516;  Shepard  v. 
Milwaukee  Gaslight  Co.  6  Wis.  539,  70  Am. 
Dec.  479;  Harbison  v.  Knoxville  Water  Co. 
—  Tenn.  — -,  63  S.  W.  993;  Williams  v. 
Mutual  Gas  Co.  52  Mich.  499,  60  Am.  Rep. 
266,  18  N.  W.  236;  State  ex  rel.  Latshaw 
V.  Water  &  Light  Comrs.  105  Minn.  472,  127 
Am.  St.  Rep.  681,  117  N.  W.  827;  Cedar 
Rapids  Gaslight  Co.  v.  Cedar  Rapids,  144 
Iowa,  426,  138  Am.  St.  Rep.  299,  120  N.  W. 
966.  The  rules  of  some  companies  seem  to 
require  one  month's  payment  in  advance 
while  others  have  required  a  quarter's  pay- 
ment in  advance.  It  has  been  held,  how- 
ever, that  a  requirement  that  a  consumer 
pay  one  year  in  advance  was  unreasonable. 
Rockland  Water  Co.  v.  Adams,  84  Me.  472.. 
30  Am.  St.  Rep.  368,  24  Atl.  840.  It  has 
likewise  been  held  that,  where  the  water  has 
been  shut  off  from  a  consumer  on  account  of 
a  default  in  payment  of  rentals  when  due, 
he  cannot  be  charged  the  additional  sum  of 
$1  for  turning  the  water  off  and  on.  Ameri- 
can Waterworks  Co.  v.  State,  46  Neb.  194, 
30  L.R.A-  447,  60  Am.  St.  Rep.  610,  64  N. 
W.  711.  It  seems  to  be  quite  generally  held 
by  the  authorities  that  such  a  company  may 
not  refuse  to  supply  the  water  to  a  con- 
sumer upon  payment  of  rents  in  advance  as 
required  by  the  rules  and  regulations  of  the 
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company,  merely  because  he  declines  and  re- 
fuses to  pay  a  disputed  bill,  or  to  pay  past 
due  water  rents  for  some  other  and  inde- 
pendent use,  or  at  some  other  place  or  resi- 
dence, or  for  a  separate  or  distinct  transac- 
tion from  that  for  which  he  is  claiming  and 
demanding  a  water  supply.  Crumley  v. 
Watauga  Water  Co.  99  Tenn.  420,  41  S.  W. 
1068;  Wood  v.  Auburn,  87  Me.  287,  29  L.R.A. 
376,  32  Atl.  906;  American  Waterworks  Co. 
V.  State,  46  Neb.  194,  30  L.R.A.  447,  60  Am. 
St.  Rep.  610,  64  N.  W.  711.  A  public  service 
corporation  cannot  safely  be  invested  with 
a  power  and  authority  which  will  allow  it 
to  be  come  both  judge  and  jury  in  the  de- 
termination of  a  disputed  claim  due  it  from 
a  consumer.  To  do  so  would  be  dangerous 
and  investing  it  with  a  power  that  invites 
extortion,  and  is  too  liable  to  be  abused. 
As  was  very  aptly  said  by  the  supreme  court 
of  Maine  in  Wood  v.  Auburn,  87  Me.  287,  29 
L.R.A.  376,  32  Atl.  906:  "The  parties  are 
not  upon  equal  ground.  The  city  as  a  wa- 
ter company  cannot  do  as  it  will  with  its 
water.  It  owes  a  duty  to  each  consumer. 
The  consumer  once  taken ^  onto  the  system 
becomes  dependent  on  that  system  for  a 
prime  necessity  of  business,  comfort,  health, 
and  even  life.  He  must  have  the  pure  wa- 
ter daily  and  hourly.  To  suddenly  deprive 
him  of  this  water,  in  order  to  force  him  to 
pay  an  old  bill  claimed  to  be  unjust,  puts 
him  at  an  enormous  disadvantage.  He  can- 
not wait  for  the  water.  He  must  surrender, 
and  swallow  his  choking  sense  of  injustice. 
Such  a  power  in  a  water  company  or  munici- 
pality places  the  consumer  at  its  mercy. 
It  can  always  claim  that  some  old  bill  is 
unpaid.  The  receipt  may  have  been  lost, 
the  collector  mav  have  embezzled  the  mon- 
ey,  yet  the  consumer  must  pay  it  again,  and 
perhaps  still  again.  He  cannot  resist,  lest 
he  lose  the  water.  ...  To  oblige  a  per- 
son to  follow  such  a  course  would  be  a  vio- 
lation of  the  fundamental  juristic  principle 
of  procedure.  .  .  .  The  water  must  be 
supplied  to  the  complainant  so  long  as  he 
will  promptly  pay  current  instalments,  and 
otherwise  conform  to  the  reasonable  rules 
governing  the  supply  of  water.  The  re- 
spondent must  now  in  its  turn  resort  to  ju- 
dicial process,  if  it  desires  to  enforce  any 
further  payment."  The  foregoing  conforms 
to  our  idea  of  justice,  and  comports  with 
the  principles  of  fair  dealing.  Such  compa- 
nies receive  a  public  franchise  for  the  pur- 
pose of  serving  the  people  for  reasonable 
compensation,  but  they  have  no  right  to  use 
the  privileges  granted  for  the  purpose  of 
oppression,  discrimination,  or  harassing  or 
annoying  the  water  consumer.  Courts  will 
not  tolerate  any  such  conduct  for  a  moment. 
In  the  case  at  bar  the  bill  the  defendant 
was  seeking  to  collect  was  for  water  alleged 


:i70 


IDAkLO  SUrKKAlK  UOUKT. 


i«ov. 


to  have  been  used  by  plaintiff  while  resid- 
ing at  diD'ereut  places,  and  where  he  car- 
ried the  water  from  the  residences  of  other 
consumers,  and  the  claim  covers  a  period  cl 
over  two  years.  This  claim,  if  an  obligation 
against  plaintiff,  was  a  wholly  separate 
transaction,  and  must  be  collected  in  the 
usual  way  in  which  debts  are  collectable. 
It  cannot  be  wrung  from  the  plaintiff  by 
preying  on  his  present  rights  and  necessiticb 
for  an  essential  to  life  and  health. 

It  is  argued  by  the  defendant  that  plain- 
tiff's property  is  not  within  the  corporate 
limits  of  Coeur  d'Alene  City,  and  this  con- 
tention grows  out  of  the  following  condi- 
tions: in  1904  the  city  council  passed  an 
ordinance,  known  as  ordinance  I^o.  99,  ex- 
tending the  city  limits  so  as  to  include  Krot- 
Eer's  addition,  in  which  plaintiff's  property 
is  located.  It  appears  from  the  evidence  in 
tlie  case,  however,  that  there  is  intervening 
between  the  original  boundary  line  of  Coeur 
d'Alene  City  and  this  addition  a  strip  of 
land  2,063  feet  in  length  by  2.8  feet  wide  at 
the  westerly  end  and  67  feet  wide  at  the 
easterly  end.  It  also  appears  that  this  tract 
of  land  has  never  been  included  within  the 
corporate  limits  of  the  city,  under  any  ordi- 
nance or  resolution  of  the  city  council.  It 
is  contended  on  behalf  of  the  defendant  that 
the  action  of  the  board  in  the  passage  of  or- 
dinance No.  99,  incorporating  the  Krotzer 
addition  within  the  city  limits,  is  void  for 
the  reason,  first,  that  the  city  clerk  failed  to 
file  a  copy  of  ordinance  No.  99  with  the  coun- 
ty recorder,  in  accordance  with  the  pro- 
visions of  §  2  of  an  act  approved  March  8, 
1905,  as  appears  at  page  392  of  the  1905 
Session  Laws,  and  which  provision  has  been 
incorporated  in  §  2173  of  the  Revised  Codes. 
Whether  or  not  this  failure  on  the  part  of 
the  clerk  would  defeat  the  purposes  and  ob- 
jects of  the  ordinance  is  a  question  that  we 
will  not  consider  here,  for  the  reason  that 
this  statute  was  not  in  force  at  the  time  of 
the  passage  and  approval  of  ordinance  No. 
99.  The  ordinance  was  passed  and  ap- 
proved in  April,  1904,  whereas  the  statute 
invoked  was  not  approved  until  March  8, 
1905. 

It  is  next  urged  that,  under  the  provisions 
of  §  2172  of  the  Revised  Codes,  it  is  only 
competent  for  city  or  village  authorities  to 
incorporate  within  municipal  boundaries  the 
"land  lying  contiguous  or  adjacent''  to  the 
city,  town,  or  village.  It  is  contended  that 
this  addition  was  neither  contiguous  or  ad- 
jacent to  the  city  of  CoBur  d'Alene  while 
the  strip  of  land  above  described  was  inter- 
vening between  the  city  boundary  and  the 
addition  laid  out  and  platted.  This  conten- 
tion is  answered  by  the  provisions  of  §  9 
of  the  act  of  February  9,  1899,  with  refer- 
ence to  cities,  towns,  and  villages,  as  ap- 
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pears  on  page  109  of  the  1899  Session  Laws, 
it  provides,  among  other  things,  that  land 
or  territory  laid  off  or  subdivided  as  provid- 
ed by  statute  ''sliall  be  regarded  and  treated 
as  contiguous  to  such  city  or  town,  notwith- 
standing any  stream  or  embankment  or  any 
strip  or  parcel  of  land  not  more  than  200 
feet  in  width  may  be  or  lie  between  such 
land  or  territory  and  the  corporate  limits  of 
such  city  of  town."  Whether  that  provision 
of  the  statute  be  in  force  and  effect  now  is 
immaterial.  It  is  sufficient  to  say  that  it  was 
in  force  and  effect,  at  the  time  of  the  pas- 
sage and  approval  of  ordinance  No.  99  of 
the  city  of  Coeur  d'Alene,  -and  completely 
answers  the  contention  as  to  intervening 
territory  between  the  original  city  limits 
and  the  Krotzer  addition. 

Over  and  above  the  foregoing  answers  giv- 
en to  defendant's  contention,  there  is  an- 
other reason  why  defendant's  position  is  not 
tenable  here.  The  ordinance  extending  the 
city  limits  so  as  to  include  plaintiff's  prem- 
ises was  passed  and  approved  in  April,  1904, 
and  the  city  authorities  proceeded  at  once 
to  exercise  municipal  jurisdiction  over  the 
territory,  levied  and  collected  taxes,  exer- 
cised police  jurisdiction  over  the  new  terri- 
tory, and,  so  far  as  appears  in  this  action, 
all  parties  acquiesced  in  the  action  of  the 
city  council,  and  proceeded  to  and  did  trans- 
act their  business  upon  the  theory  and  un- 
der the  assumption  that  this  addition  was 
within  the  corporate  limits  of  the  city.  This 
was  not  only  true  as  to  the  plaintiff  and 
Coeur  d'Alene  City,  but  it  is  true  as  to  the 
defendant  itself.  It  appeals  affirmatively 
from  the  record  that  the  defendant  operated 
its  water  plant  on  Third  street,  running 
through  this  addition,  upon  the  theory  that 
it  was  within  the  corporate  limits,  and 
charged  consumers  therein  the  regular  rates 
established  by  the  water  commission.  This 
is  a  collateral  attack,  and  the  water  com- 
pany could  not  be  permitted  at  this  late 
date  and  in  this  manner,  to  raise  a  question 
of  so  serious  import  involving  the  jurisdic- 
tion and  authority  of  the  municip^lty. 
Kuhn  V.  Port  Townsend,  12  Wash.  605,  29 
L.R.A.  445,  50  Am.  St.  Rep.  911,  41  Pac.  923; 
Clement  v.  Everest,  29  Mich.  19;  Mullikin 
V.  Bloomington.  72  Ind.  161;  Frace  v.  Taco- 
ma,  10  Wash.  69,  47  Pac.  219;  McQuillin, 
Mun.  Ord.  §  279;  Coler  v.  Dwight  School 
Twp.  3  N.  D.  249,  28  L.R.A.  649,  55  N.  W. 
587,  689.  Defendant  invokes  the  provisions 
of  §  10  of  ordinance  No.  93,  granting  it  a 
franchise  to  operate  within  the  corporate 
limits  of  Coeur  d'Alene  City,  and  contends 
that  under  that  provision  of  the  ordinance 
it  cannot  be  compelled  by  mandamus  to 
supply  a  water  consumer  on  an  ungraded 
street.  That  provision  of  the  ordinance  is 
as  follows:    "Said  Consumers'  Company,  its 


1909. 


HATCH  V.   CONSUMERS'   CO. 


271 


successors  or  assigns,  may  extend  said  dis- 
tributing system  of  mains,  pipes,  laterals, 
and  other  facilities  along  any  of  the  streets 
or  alleys  of  said  village,  whether  such  street 
or  alley  shall  have  been  graded  at  the  time 
of  such  extefision  or  not,  but  shall  not  be 
required  to  extend  the  same  along  any  un- 
graded street  or  alley."  It  appears  that 
Third  street  in  front  of  plaintiff's  premises 
is  an  ungraded  street,  but,  whatever  might 
be  said  with  reference  to  the  foregoing  pro- 
vision of  the  ordinance  granting  the  fran- 
chise, it  is  a  sufficient  answer  for  the  present 
case  to  say  that,  notwithstanding  this  pro- 
vision of  the  ordinance,  the  defendant  has 
laid  its  main  along  this  ^reet.  It  is  already 
there,  and  therefore  needs  no  coercion  for 
that  purpose.  It  is  consequently  liable  to 
supply  the  inhabitants  along  the  street  who 
tender  the  established  water  rates  and  de- 
mand service. 

Finally,  it  is  argued  that,  to  grant  a  writ 
of  mandate  in  this  case  would  amount  to  a 
confiscation  of  defendant's  property,  and  be 
in  violation  of  the  14th  Amendment  to  the 
Federal  Constitution  This  contention  can- 
not be  sustained.  The  reasons  are  numer- 
ous against  the  position  ol  defendant.  In 
the  first  place,  the  defendant  is  a  creature 
of  the  laws  of  this  state,  created  for  a 
special  purpose  of  a  public  character.  It  is 
not  permitted  like  a  private  party  to  charge 
whatever  it  pleases,  or  to  serve  those  only 
whom  it  may  choose  to  serve  It  must,  on 
the  contrary,  serve  the  inhabitants  of  the 
municipality  from  which  it  receives  a  fran- 
chise for  a  reasonable  uniform  compensa- 
tion, to  be  established  in  conformity  with 
law  (§  2839,  Rev.  Codes) ;  and  it  must  serve 
all  persons  without  distinction  or  discrimi- 
nation who  pay  the  rate  established  and 
comply  with  the  reasonable  rules  and  regu- 
lations of  the  company  (§§  1,  2,  art.  15, 
Const.  Idaho;  §§  2839,  2840,  Rev.  Codes). 
Watauga  Water  Co.  v.  Wolfe,  99  Tenn.  429, 

63  Am:  St.  Rep.  841,  41  S.  W.  1060;  Ameri- 
can W^aterworks  Co.  v.  State,  40  Neb.  194, 
30   L.R.A.  447,  449,  50  Am.  St.  Rep.  610, 

64  N.  W.  711;  Haugen  v.  Albina  Light  & 
Water  Co.  21  Or.  411,  14  L.R.A.  424,  28  Pac. 
244;  Mahoney  v.  American  Land  A,  Water 
Co.  2  Cal.  App.  185,  83  Pac.  267 ;  Olmsted  v. 
Morris  Aqueduct,  47  N.  J.  L.  311;  Rushville 
V.  RnshVilk,  Natural  Gas  Co.  15  L.R.A.  321, 
and  note,  132  Ind.  575,  28  N.  E.  853).  It 
was  said  by  Chancellor  Pitney  in  Long 
Branch  Commission  v.  Tintern  Manor  Water 
Co.  70  N.  J.  Eq.  71,  62  Atl.  474,  in  speaking 
for  the  court  of  chancery  of  New  Jersey, 
that  "a  company  which  seeks  and  obtains  a 
franchise  to  supply  a  certain  territory  with 
water  for  public  and  domestic  uses  is  under 
a  moral,  and  in  my  judgment  a  legal,  obli- 
gation to  furnish  a  supply  which  shall  be 
40  L.R.A.(N.8.) 


equal  to  all  emergencies  which  may  be  rea- 
sonably anticipated,  including  unusual 
droughts  and  unusual  conflagrations,  and  to 
bear  constantly  in  mind  the  prospective  in- 
crease in  population  and  a  consequent  in- 
creased demand  for  water."  To  compel  the 
defendant  to  live  up  to  the  law  of  its  exist- 
ence can  in  no  case  amount  to  a  confiscation 
of  its  property,  and  still  in  every  instance 
wherein  it  is  compelled  by  compulsory  proc- 
ess to  do  any  given  act,  the  exercise  of  such 
judicial  power  necessarily  involves  either 
the  use  of  the  company's  property  or  the 
expenditure  of  its  money.  To  abide  by  the 
law  and  discharge  its  public  duties,  how- 
ever, is  a  part  of  the  contract  it  impliedly 
enters  into  with  the  state  and  municipality 
when  it  receives  its  charter  and  franchise 
and  commences  business.  For  the  discharge 
of  these  duties  and  obligations,  it  agrees  to 
invest  money  and  acquire  property,  and  by 
that  means  serve  the  public  indiscriminately 
for  a  reasonable  compensation.  When  it 
neglects  such  duty,  it  may  be  coerced  by 
judicial  process.  This  is  not  confiscation  or 
taking  property  without  due  process  of  law. 
It  is  a  procedure  ahnost  daily  invoked 
through  out  the  country  against  irrigation 
companies,  gas  and  light  companies,  and 
railroad  companies,  as  well  as  water  com- 
panies. There  is  nothing  new  or  novel 
about  it.  The  company  must  either  live  up 
to  the  requirements  of  the  law,  or  when  that 
becomes  too  burdensome  it  may  go  out  of 
business;  but  it  cannot  reap  the  benefits  of 
its  charter  without  assuming  the  duties 
thereof. 

In  this  case  the  rates  have  been  estab- 
lished, and  the  defendant  makes  no  conten- 
tion that  the  rates  are  too  low,  or  that  it 
cannot  make  a  fair  income  at  the  rates  as 
established.  It  has  never  questioned  these 
rates,  and,  in  fact,  from  the  evidence  sub- 
mitted in  the  record,  it  would  seem  that 
they  are  sufficient  to  net  the  defendant  an 
exceptionally  large  return  on  the  investment. 
Now,  those  rates  were  necessarily  estab- 
lished on  an  estimate,  among  other  things, 
of  the  total  amount  of  investment  and  the 
number  of  consumers  being  served  at  the 
time  the  rates  were  fixed  by  the  board.  It 
is  conceded  that  $8.50  will  cover  the  total 
additional  investment  necessary  to  be  made 
in  order  to  serve  the  plaintiff,  and  thereby 
secure  the  additional  revenue  of  $1.50  per 
month  or  $18  per  annum.  This  does  not 
sound  like  confiscation  to  us.  An  income  of 
$18  per  annum  on  an  investment  of  $8.50  is 
certainly  a  spendid  profit.  But  the  water 
company  replies  tl>«*  it  >>a«i  no  awsuranoe 
^bat  the  plaintiff  will  take  water  for  more 
than  one  month.  This  argument  leads  to  an 
inference  that  the  water  company  wants 
someone   to   insure   its    perpetual    income. 
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While  there  can  be  no  such  thing  as  an 
absolute  certainty  that  any  one  of  its 
consumers  will  continue  to  use  water  for  a 
whole  year,  or  that  they  may  not  all  quit 
using  water  at  the  end  of  the  current 
month,  yet  it  would  be  a  violent  and  un- 
justifiable assumption  to  say  that  the  plain- 
tiff or  any  other  consumer  will  only  use 
water  for  one  month.  The  defendant,  like 
all  individuals  and  corporations,  must  do 
business  in  a  measure  upon  confidence  and 
the  assumption  that  the  people  with  whom 
it  is  dealing  are  ordinarily  honest  (Harbi- 
son V.  Knoxville  Water  Co.  —  Tenn.  — ,  53 
S.  W.  993;  Cedar  Rapids  Gaslight  Co.  v. 
Cedar  Rapids,  144  Iowa,  426,  138  AnL  St. 
Rep.  299,  120  N.  W.  966),  and  that  they  are 
going  to  conduct  their  business  in  their 
own  interests.  It  is  scarcely  likely  that  a 
man  is  going  to  build  a  dwelling  house  on 
his  lot  and  fit  it  up  with  water  pipes  and 
pay  for  water  for  one  month,  in  order  to 
force  a  public  service  corporation  to  expend 
^.60  in  making  the  necessary  connections, 
and  then  depreciate  his  own  property  and 
discommode  himself  or  his  tenant  by  hav- 
ing the  water  shut  off  and  thereafter  doing 
without.  Such  an  assumption  is  not  suffi- 
cient on  which  to  transact  business,  and  no 
individual  or  corporation  would  proceed 
upon  such  an  assumption,  and  it  is  equally 
true  that  the  courts  are  not  going  to  ren- 
der decisions  on  any  such  assumption.  The 
common  experience  of  mankind  disproves 
such  theory.  It  is  possible,  and  indeed  prob- 
able, that  an  occasional  instance  will  arise 
where,  for  want  of  a  tenant  or  some  other 
sufficient  cause,  a  proprietor  may  not  re- 
ceive water  from  the  company  regularly 
every  month,  but  such  a  case  will  be  the 
exception,  and  will  by  no  means  constitute 
the  rule.  These  exceptions  will  be  no  more 
frequent  among  the  new  consumers  than 
among  the  old  patrons  of  the  company, -and 
there  can  be  no  more  excuse  on  this  ground 
for  refusing  a  new  consumer  water  than 
there  would  be  for  refusing  to  supply  one 
who  has  been  previously  receiving  water. 
The  supposition  is  that  the  rates  received 
by  the  company  are  sufficient  upon  the 
whole  to  amply  compensate  the  company 
for  any  such  loss  or  diminution  of  rents  as 
may  arise  from  the  exceptional  instance 
where  a  consumer  will  cease  to  pay  regular 
monthly  water  rates.  This  objection  is  en- 
tirely too  imaginary,  chimerical,  and  im- 
probable to  receive  serious  consideration 
from  the  hands  of  the  court,  as  a  ground 
for  denying  an  applicant  a  water  supply 
upon  the  tender  of  the  payment  of  the 
established  rate. 

It  follows  from  what  has  been  said  that  a 
peremptory  writ  of  mandate  must  issue  com- 
manding and  requiring  the  defendant  to 
40  L.R.A.(N.S.) 


make  the  necessary  tap  and  connection 
with  its  water  main,  and  to  supply  plain- 
tiff with  water  upon  receipt  of  the  monthly 
water  rate  heretofore  tendered  by  plaintiff. 
The  rule  and  regulation  of  the  water  com- 
pany requiring  the  consumer  to  pay  for  the 
laterals  and  connections  from  its  main  to 
the  street  line  of  the  consumer's  property 
is  unreasonable,  and  in  conflict  with  the 
statute  and  charter  and  franchise  under 
which  the  defendant  is  operating,  and  such 
regulation  cannot  be  upheld  by  the  court. 
The  writ  will  issue  as  prayed  for  by  plain- 
tiff, and  the  defendant  will  be  required  to 
make  return  to  the  clerk  of  this  court 
within  thirty  days  from  date  of  filing  this 
opinion,  showing  that  it  has  complied  with 
the  order  .of  the  court;  and  it  is  ordered 
and  decreed  accordingly.  Costs  of  this  ac- 
tion will  be  taxed  against  the  defendant. 

Salllvaiiy  Ch.  J.,  and  Stewart,  J.,  con- 
cur. 

Affirmed  by  the  Supreme  Court  of  the 
United  States  April  1,  1912,  224  U.  S.  148, 
56  L.  ed.  703,  32  Sup.  Ct.  Rep.  465. 
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W.  A.  MARIN,  Appt., 

V. 

AUSTIN  C.  KNOX  et  al.,  Respts. 

(117  Minn.  428,  136  N.  W.  15.) 

Mortgage  —  for  parchase  money  — 
priority. 

1.  Where  a  mutual  agreement  is  made  be- 
tween a  vendor  in  a  contract  to  convey  land, 
the  vendee  therein,  and  a  third  party,  that 
the  vendee  is  to  obtain  money  to  pay  part 
of  the  balance  of  the  purchase  price  from 

Headnotes  by  Holt,  J. 

Note,  —  Mortgage  to  secure  money  ad- 
vanced to  purcJuise  property  as  a  pur* 
chase  money  mortgage. 

As  to  the  right  of  one  advancing  money 
for  the  purchase  price  of  property,  to  t« 
subrogated  to  vendor's  lien,  see  note  in  37 
L.R.A.(N.S.)    1203. 

Where    contemporaneously    executed — gen- 
eral rule. 

It  is  the  general  rule,  to  which  there  is 
little  dissent,  that  a  mortgage  on  land  exe- 
cuted by  the  purchaser  of  the  land  con- 
temporaneously with  the  acquirement  of 
the  legal  title  thereto  is  a  purchase  money 
mortgage,  and  entitled  to  priority  as  such 
over  all  other  claims  or  liens  arising 
through  the  mortgagor;  and  this  is  true 
without  reference  to  whether  the  mortgage 
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Buch  third  party,  securing  the  same  by  a 
first  mortgage  upon  the  land,  and  the  vendor 
is  to  take  a  second  mortgage  for  the 
remainder  of  the  purchase  price,  and  pur- 
suant to  such  agreement  the  deed  and  mort- 
gages are  executed  and  delivered,  such  mort- 
gages are  superior  to  the  lien  of  a  judgment 
obtained  against  the  vendee  prior  to  the  de- 
livery of  the  mortgages 

Same  —  single    transaction  —  noncon- 
temporaneous  delivery. 

2.  If  such  deed  and  mortgages  be  executed 
and  delivered  pursuant  to  such  mutual 
agreement,  it  constitutes  but  one  transac- 
tion, although  the  documents  may  not  have 
been  delivered  on  the  same  day. 

Evidence  —  sufficiency. 

3.  The  evidence  examined,  and  held  to 
sustain  the  finding  that  the  mortgages  of 
the  defendants  were  purchase  money  mort- 


gages, and  entitled  to  priority  over  the  title 
acquired  by  plaintiff  through  execution  sale 
on  a  judgment  obtained  against  the  vendee 
prior  to  the  delivery  of  the  mortgages. 

(May  10,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Otter  Tail  Coun- 
ty in  favor  of  defendante  in  a  suit  to  de- 
termine adverse  claims  to  certain  real  es- 
tate, and  establish  a  lien  superior  to  cer- 
tain mortgages  thereon.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cliarles  Lorlng  and  W.  A.  Mar- 
in {pro  ae),  for  appellant: 

To  secure  a  priority,  the  money  must 
have  been  loaned  with  the  express  purpose 


was  executed  te  the  vendor  or  to  a  third 
person. 

Gal.— Van  Loben  Sels  v.  Bunnell,  120  Cal. 
680,  53  Pac.  266. 

6a. — ^Ach^  V.  Coleman,  92  Ga.  745,  19 
8.  £.  710;  Protestant  Episcopal  Church  v. 
Lowe  County,  131  Ga.  666,  127  Am.  St. 
Rep.  243,  63  8.  E.  136. 

I]l.~-Curti8  v.  Root,  20  111.  53;  Austin 
T.  Underwood,  37  111.  438,  87  Am.  Dec.  254; 
Magee  v.  Magee,  51  111.  500,  09  Am.  Dec. 
671. 

Iowa. — ^Laidley  v.  Aikin,  80  Iowa,  112, 
20  Am.  8t.  Rep.  408,  45  N.  W.  384;  Kaiser 
T.  Lembeck,  55  Iowa,  244,  7  N.  W.  519. 

Kan. — Foster  Lumber  Co.  v.  Harlan 
County  Bank,  71  Kan.  158,  114  Am.  8t. 
Rep.  470,  80  Pac.  49,  6  Ann.  Cas.  44. 

Ha8S.---Clark  v.  Munroe,  14  Mass.  351. 

Minn. — Stewart  V.  Smith,  36  Minn.  82, 
1  Am.  St.  Rep.  651,  30  N.  W.  430;  Jacoby 
T.  Crowe,  36  Minn.  93,  30  N.  W.  441. 

N.  Y.  — Jackson  ex  dem.  Beebe  v.  Austin, 
16  Johns.  477 ;  Haywood  v.  Nooney,  3  Barb. 
643. 

N.  C. —  Moring  y.  Dickerson,  85  N.  0. 
466. 

Ohio.—Neff  v.  Crumbaker,  40  Ohio  St.  85. 

Pa. — Albright  v.  Lafayette  Bldg.  A  Sav. 
Abbo.  102  Pa.  411;  Hiser  v.  Hiser,  13  Montg. 
Co.  L.  Rep.  49;  Commonwealth  Title  Ins. 
A  T.  Co.  V.  Ellis,  8  Pa.  Dist.  R.  5. 

Wis.— Jones  v.  Parker,  51  Wis.  218,  8 
N.  W.  124. 

The  test  whether  a  mortgage  is  a  pur- 
chase money  mortgage  is  not  whether  it 
is  executed  to  the  vendor,  but  whether  the 
proceeds  are  to  be  used  to  apply  on  the  pur- 
chase price.  Commonwealth  Title  Ins.  & 
T.  Co.  v.  Ellis,  8  Pa.  Dist.  R.  6. 

A  mortgage  to  secure  the  purchase  money, 
given  by  a  purchaser  of  land  simultaneously 
with  the  conveyance  of  the  land  to  him, 
does  not  necessarily  lose  the  character  of 
a  purchase  money  mortgage  merely  because 
taken  in  the  name  of  a  person  other  than 
the  vendor,  by  the  vendor's  procurement. 
Albright  y.  Lafayette  Bldg.  ft  Sav.  Asso. 
102  Pa.  411;  Hiser  y.  Hiser,  13  Montg.  Co. 
L.  Rep.  49. 
40  L.R.A.(NJ3.)  18 


Where  a  statute  provides  that  whenever 
lands  are  sold  and  conveyed,  and  a  mort- 
gage is  given  by  the  purchaser  at  the  same 
time  to  secure  the  payment  of  the  purchase 
money,  such  mortgage  shall  be  preferred  to 
any  previous  judgment  which  may  have 
been  obtained  against  the  purchaser,  it  is 
not  necessary,  in  order  to  bring  a  contem- 
poraneously executed  mortgage  within  the 
terms  of  the  statute,  that  it  be  executed  to 
the  vendor.  It  is  sufficient  if  it  is  executed 
to  a  third  person  for  money  advanced  on 
the  purchase  price,  if  executed  contempo- 
raneously with  a  deed  of  the  property  to 
the  mortgagor.  Jackson  ex  dem.  Beebe  v. 
Austin,  15  Johns.  477,  followed  in  Haywood 
y.  Nooney,  3  Barb.  643. 

The  claims  of  third  persons  to  have  their 
mortgages  upheld  as  purchase  money  mort- 
gages are  recognized  only  when  it  has  been 
made  to  appear  that  tl^  money  was  loaned 
to  the  purchaser,  and  was  used  by  the  lat- 
ter, expressly  to  pay  for  the  property.  It 
is  not  sufficient  merely  to  show  that  the 
mortgagor  used  the  money  loaned  to  pay 
for  the  land  mortga^d.  Van  Loben  Sels  v. 
Bunnell,  120  Cal.  680,  53  Pac.  266. 

Where  a  mortgage  is  not  in  fact  given 
for  the  purchase  money  of  property,  al- 
though it  contains  a  recital  that  that  is 
the  purpose  of  it,  it  does  not  take  priori^ 
over  other  liens  made  an  equitable  charge 
on  the  land  by  the  express  terms  of  the 
deed  of  the  property  to  the  mortgagor. 
Crombie  y.  Rosentock,  19  Abb.  N.  C.  312. 


applied   to   judgments    against   pur- 
chaser. 


A  mortgage  for  the  purchase  money  of 
land,  where  executed  at  the  time  of  the 
conveyance  of  the  property,  is  entitled  to 
preference  or  priority  over  previous  judg- 
ments against  the  purchaser,  and  the  same 
equitable  considerations  which  demand  this 
rule  also  require  that  a  third  person  who 
advances  the  purchase  money,  and  takes  a 
mortgage  from  the  purchaser  contempo- 
raneously with  a  deed  to  the  latter  of  the 
mortgaged  property,  shall  be  protected  to 
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and  intention  that  it  should  be  used  in 
paying  purchase  price  of  the  land. 

27  Cyc.  1182;  Eyster  v.  Hatheway,  60 
111.  521,  90  Am.  Dec.  537;  Jones,  Mortg. 
6th  ed.  1904,  §  469;  Small  v.  Stagg,  95  III. 
39;  Alderson  ▼.  Ames,  6  Md.  52;  Stansell 
V.  Roberts,  13  Ohio,  148,  42  Am.  Dec.  193; 
Calmes  v.  McCracken,  8  S.  C.  87;  Van 
Loben  SeU  v.  Bunnell,  120  Cal.  680,  53 
Pac.  266;  Cohn  v.  Hoffman,  50  Ark.  108, 
6  S.  W.  511;  Heuisler  v.  Nickum,  38  Md. 
270;  Donovan  v.  Twist,  105  App.  Div.  171, 
93  N.  Y.  Supp.  990;  Nicholson  v,  Aney,  127 
Iowa,  278,  103  N.  W.  201. 

Appellant  was  a  purchaser  of  the  land 
at  an  execution  sale,  and,  as  such,  a  bona 
fide  purchaser  without  notice. 

Bank  of  Ada  v.  Gullikson,  64  Minn.  91, 


66  N.  W.  131 ;  Welles  v.  Baldwin,  28  Minn. 
408,  30  N.  W.  427;  Wilcox  v.  Leominster 
Nat.  Bank,  43  Minn.  541,  19  Am.  St.  Rep. 
259,  45  N.  W.  1136. 

Keplinger  cannot  claim  that  his  mort- 
gage is  a  prior  lien  to  the  judgment  of 
appellant,  because  it  is  for  the  balance  of 
the  purchase  price. 

Reilly  v.  Williams,  47  Minn.  590,  50  N. 
W.    826. 

A  vendor's  lien  was  not  assignable. 

Hammond  v.  Peyton,  34  Minn.  529,  27 
N.  W.  72;  Law  v.  Butler,  44  Minn.  482, 
9  L.R.A.  856,  47  N.  W.  53. 

Messrs.  Parsons  &  Brown,  for  respond- 
ents: 

The  mortgages  are  purchase  money  mort- 


the  same  extent  Kaiser  v.  Lembeck,  55 
Iowa,  244,  7  N.  W.  .519. 

And  a  purchase  money  mortgage  executed 
contemporaneously  with  a  deed  to  the  mort- 
gagor of  the  mortgaged  premises  excludes 
any  claim  or  lien  arising  through  him,  and 
it  is  immaterial  that  the  mortgage  was 
made  to  a  third  person,  since  the  latter  is 
entitled  to  the  same  preference  over  a  prior 
judgment  against  the  mortgagor  as  though 
the  mortgage  had  been  executed  to  the 
vendor  himself.  Protestant  Episcopal 
Cliurch  V.  Lowe  County,  131  Ga.  666,  127 
Am.  St.  Rep.  243,  63  S.  E.  136. 

Where  a  purchaser  of  land,  at  the  time 
he  receives  a  conveyance  thereof,  executes 
a  mortgage  thereon  to  a  third  person  ad- 
vancing to  the  vendor  the  purchase  money 
for  him,  the  mortgage  is  entitled  to  the 
same  preference  over  a  prior  judgment  as 
it  would  have  had  |f  it  had  been  executed 
to  the  vendor  himself,  and  it  is  immaterial 
that  there  is  no  agreement  to  give  the  mort- 
gage priority;  neither  is  it  important  that 
the  purchase  was  previously  made  by  execu- 
tory contract.  Laidlev  v.  Aikin,  80  Iowa, 
112,  20  Am.  St.  Rep.  408,  45  N.  W.  384. 

Where  a  deed  to  land,  although  dated 
prior  to  a  mortgage  to  a  thii  J  person  as 
security  for  money  advanced  to  be  applied 
on  the  purchase  price,  did  not  go  into  ef- 
fect, and  was  not  actually  delivered,  until 
the  purchase  money  was  paid,  the  mort- 
gagee has  in  equity  the  right  to  a  repay- 
ment of  the  loan  out  of  the  land  or  its 
proceeds  in  preference  to  the  judgment  cred- 
itors of  the  mortgagor,  since  the  existence 
of  their  judgments  when  the  legal  title 
passed  through  the  debtor  gave  them  no 
hold  upon  the  property  to  the  exclusion  of 
the  mortgagee,  who  paid  for  the  land  and 
took  the  title  as  part  of  the  same  transac- 
tion. Achey  v.  Coleman,  92  Qa.  745,  19 
S.  E.  710. 

Where  the  execution  of  a  mortgage  upon 
land  to  a  third  person,  to  secure  money 
advanced  by  the  latter  to  pay  for  the  land, 
is  practically  simultaneous  with  the  execu- 
tion of  a  deed  of  the  land  to  the  mortgagor, 
the  mortgage  is  a  purchase  money  mort- 
gage, and  tcJces  priority  over  judgment  liens 
40  L.R.A.(N.S.) 


of  the  creditors  of  the  mortgagor.     Curtis 
V.  Root,  20  111.  53. 

— as  to  mortgages  executed  by  purchaser. 

A  mortgage  held  by  a  wife  upon  all  tlie 
property  of  her  husband,  and  which  took 
effect  as  to  future-acquired  land  imme- 
diately upon  its  acquirement  by  the  hus- 
band, is  entitled  to  priority  over  a  mort- 
gage given  by  the  husband  at  the  time  he 
acquired  the  land,  the  proceeds  of  which  he 
used  to  pay  for  the  land.  Fontenot  v. 
Soileau,  2  La.  Ann.  774. 

In  Moring  v.  Dickerson,  85  N.  C.  466,  in 
holding  to  be  a  purchase  money  mortgage, 
a  mortgage  executed  to  a  third  person  con- 
temporaneously with  a  deed  conveying  the 
property  to  the  mortgagor,  the  proceeds  of 
which  were  used  in  paying  for  the  land,  and 
hence  to  take  priority  '  over  a  prior  dated 
mortgage  executed  by  the  purchaser,  the 
court  said  that  it  reached  this  conclusion, 
'*not  upon  the  ground  of  any  supposed 
equity  in  the  vendor  as  such  to  have  the 
purchase  mone}'  of  the  land  sold  or  any 
right  of  subrogation  in  the  defendant  .  .  . 
to  his  lien  upon  the  land,  but  purely  and 
simply  upon  the  ground  that  the  two  in- 
striunents,  being  executed  at  the  same  mo- 
ment of  time,  are  to  be  treated  as  one,  and 
construed  as  if  the  association-  had  con- 
veyed the  land  directly  to  her,  and  had  not 
made  use  of  the  defendant  ...  as  an 
instrument  to  that  end.  If  there  had  been 
an  interval  of  time  between  the  two  trans- 
actions during  which  the  title  to  the  land 
had  rested  in  .  .  .  [defendant],  then 
this  right  of  priority  would  have  been  lost 
to  her  and  attached  to  the  elder  mortgage.'' 

Monev  advanced  to  be  used  in  buying  a 
tract  of  land,  under  a  promise  by  the  pur- 
chaser to  execute  the  lender  a  mortgage  for 
the  amount  advanced,  in  equity  constitutes 
a  lien  upon  the  land,  whether  or  not  the 
mortgage  is  executed;  and  this  lien  is  su- 
perior to  a  subsequently  executed  mortgage 
to  a  person  having  notice  of  the  facts,  and 
is  also  superior  to  any  homestead  rights  of 
the  purchaser.  Foster  i^umber  Co.  v.  Har- 
lan Countv  Bank,  71  Kan.  158.  114  Am. 
St.  Rep.  470,  80  Pac.  49,  tf  Ann.  Cas.  44. 
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gages  and  superior  to  the  judgment  of  the 
plaintiff. 

Banning  ▼.  Edes,  6  Minn.  402,  Gil.  270; 
Spalti  y.  Blumer,  56  Minn.  523,  58  N.  W. 
156;  Peaslee  ▼.  Hart,  71  Minn.  319,  73  N. 
W.  976;  Stewart  v.  Smith,  36  Minn.  82, 
1  Am.  St.  Rep.  651,  30  N.  W.  430;  Jacoby 
V.  Crowe,  36  Minn.  93,  30  N.  W.  441; 
Schoch  ▼.  Birdsall,  48  Minn.  441,  51  N. 
W.  382;  Devlin,  Deeds,  1911  ed.  §  643a; 
Pingrey,  Real  Prop.  §  827;  Tiffany,  Real 
Prop.  p.  1314 ;  Summers  ▼.  Darne,  31  Gratt, 
791;  Demeter  v.  Wilcox,  115  Mo.  634,  37 
Am.  St.  Rep.  422,  22  S.  W.  613;  Kaiser 
V.  Lembeck,  55  Iowa,  244,  7  N.  W.  519. 

The  rule  that  the  deed  and  mortgage  are 
parts  of  one  and  the  same  transaction  ap- 
plies equally   in   favor   of  a   third   person 


who  advances  the  purchase  money,  and  at 
the  time  of  the  conveyance  takes  a  mort- 
gage on  the  land  for  his  indemnity. 

Coward  in  v.  Anderson,  78  Va.  88;  Carey 
V.  Boyle,  53  Wis.  674,  11  N.  W.  47;  Van 
Loben  Sels  v.  Bunnell,  120  Cal.  680,  53 
Pac.  266;  Laidley  v.  Aikin,  80  Iowa,  112, 
20  Am.  St.  Rep.  408,  45  N.  W.  384;  Cake's 
Appeal,  23  Pa.   186,  62  Am.  Dec.  328. 

Holt,  J.,  delivered  the  opinion  of  the 
court: 

In  this  action,  brought  to  determine  the 
adverse  claims  to  120  acres  of  land  in  Ot- 
ter Trail  county,  the  three  defendants, 
John  W.  Thorp,  James  A.  Brown,  and  £. 
R.  Keplinger,  answered,  each  claiming  a 
mortgage  lien  superior  to  plaintiff's  estate 


— as  to  dower  and  homestead  rights. 

A  mortgage  to  a  third  person  executed 
by  the  purchaser  contemporaneously  with 
a  deed  of  the  mortgaged  land  to  the  latter 
is  a  purchase  money  mortgage,  and  as  such 
is  not  subject  to  the  dower  right  of  the 
wife  of  the  mortgagor.  Clark  v.  Munroe, 
14  Mass.  361.  Neither  is  it  subject  to  any 
homestead  rights  of  the  purchaser.  Foster 
Lumber  Co.  v.  Harlan  County  Bank,  supra. 

A  mortgage  executed  to  a  third  person, 
to  secure  money  then  advanced  on  the  pur- 
chase price,  wliere  executed  contemporane- 
ously with  a  deed  to  the  mortgagor  of  the 
mortgaged  premises,  is  a  purchase  money 
mortgage,  and  hence  the  signature  of  the 
wife  of  the  mortgasfor  is  not  necessary  to 
give  it  validity,  and  it  is  not  subject  to  the 
homestead  rights  of  the  mortgagor  or  his 
wife.  Jones  v.  Parker,  61  Wis.  218,  8  N. 
W.  124. 

Where  land  is  purchased  with  the  money 
of  another,  actually  paid  to  the  vendor  by 
the  lender,  none  of  it  passing  through  the 
hands  of  the  purchaser,  a  mortgage  con- 
tern  poraiienu  si  v  executed  to  secure  the 
money  thus  advanced  is  a  purchase  money 
mortgage  as  asrainst  any  homestead  rights. 
Austin  V.  Underwood,  37  III.  438.  87  Am. 
Dec.   264. 

So  where,  at  the  instance  of  a  purchaser 
of  land,  money  borrowed  of  a  third  person 
is  paid  by  the  lender  directly  to  the  vendor, 
to  apply  on  the  purchase  price,  the  lien  of 
the  lender  takes  precedence  over  anv  home- 
stend  rights  of  the  purchaser,  althotigh  the 
former  has  no  mortgage  on  the  land  to  se- 
cure the  money  he  has  advanced,  the  pur- 
chaser having  violated  his  agreement  to  se- 
cure the  loan  by  a  mortgage  on  the  land. 
Magee  v.  Magee,  61  HI.  500,  99  Am.  Dec. 
671. 

It  has,  however,  been  held  that  a  statute 
declaring  that  a  homestead  right  shall  not 
be  claimed  against  a  debt  due  for  the  pur- 
chase money  of  land  has  reference  only  to 
money  due  from  the  purchaser  to  the  vendor, 
and  not  to  money  advanced  the  purchaser 
to  pay  for  the  land.  Eyster  v.  Hatheway, 
60  ni.  521,  99  Am.  Dec.  537. 
40  L.R.A.(N.S.) 


— miscellaneous. 

As  between  the  lien  of  the  vendor  for 
the  purchase  money,  and  a  mortgage  to  a 
third  person  to  secure  a  loan  to  the  mort- 
gagor of  money  paid  on  the  purchase  price, 
the  mortgage  has  priority.  Neff  v.  Crum- 
baker,  40  Ohio  St.  85. 

A  person  advancing  money  to  pay  off  a 
purchase  money  note,  and  taking  a  deed  to 
the  land  as  security,  is  entitled  to  priority 
over  general  creditors  in  sharing  in  the 
proceeds  of  the  sale  of  the  land.  Hill  v. 
Cole,  84  Ga.  245,  10  S.  E.  739. 

A  subsequent  lien  holder  who  advances 
money  to  pay  the  balance  of  the  purchase 
price  due  to  the  vendor,  in  order  to  protect 
his  lien  as  against  other  lien  holders,  has 
the  right  of  priority  for  the  amount  thus 
advanced.  Steinkemeyer  v.  Gillespie,  82 
III.  263. 

A  mortgage  to  a  third  person  to  secure 
money  advanced  by  the  latter  to  apply  on 
the  purchase  price,  where  executed  substan- 
tially at  the  time  of  the  execution  of  a  deed 
of  the  property  to  the  mortgagor,  is  a  pur- 
chase money  mortgage,  and  does  not  re- 
quire, for  its  validity,  the  signature  of  the 
husband  of  the  mortgagor.  Wheadon  v. 
Mead,  72  Minn.  372,  75  N.  W.  598.  And 
as  to  such  a  mortgage,  when  a  husband  is 
the  purchaser,  the  signature  of  his  wife  is 
not  necessary  to  its  validity.  Jones  v.  Par- 
ker, 51  Wis.  218,  8  N.  W.  124. 

Where  mortgage  is  subsequent  to  deed. 

« 

A  mortgage  executed  to  a  third  person 
subsequently  to  a  conveyance  of  the  legal 
title  to  the  property  to  the  mortgagor  is 
nevertheless  a  purchase  money  mortgage, 
where  the  two  conveyances  are  in  fact  a 
part  of  the  same  transaction,  or  where  the 
mortgage  is  executed  in  accordance  with  an 
agreement  entered  into  at  the  time  the 
mortgagor  acquired  the  legal  title. 

In  Stewart  v.  Smith,  36  Minn.  82,  1  Am. 
St.  Rep.  651,  30  N.  W.  430,  in  holding  it  to 
be  unnecessary  that  a  mortgage  advanced 
for  purchase  money  should  be  executed  con- 
temporaneously with  the  deed  conveying  the 
mortgaged  property  to  the  mortgagor,  the 
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in  the  premises.  The  trial  resulted  in 
findings  that  plaintiff  \s'as  the  owner,  sub- 
ject 'to  the  liens  the  defendants  asserted. 
From  the  judgment  entered  upon  these 
findings,  this  appeal  is  taken. 

On  December  18,  1902,  the  defendant 
Keplinger  was  the  owner  of  the  land,  and 
on  that  day  gave  defendant  Austin  C. 
Knox  a  contract  agreeing  to  convey  for 
$3,200.  Knox  went  into  possession  and 
made  certain  payments,  but  not  as  agreed, 
and  prior  to  December,  1907,  he  removed 
from  the  state.  On  April  21,  1908,  $2,- 
116.40  was  due  and  unpaid  on  the  contract. 


Keplinger,  at  this  time  residing  on  the  Pa- 
cific coast,  was  in  need  of  the  money,  and 
urged  Knox  to  close  up  the  deal.  Finally, 
through  agents  and  friends,  an  agreement 
was  made  whereby  Knox,  upon  receiving 
the  deed  to  the  land,  was  to  give  a  first 
mortgage  thereon  to  raise  $1,500  to  pay 
Keplinger  upon  the  amount  due  for  the 
purchase  price,  and  give  a  second  mortgage 
for  $616.40  to  Keplinger,  to  secure  the 
balance  thereof.  The  defendant  Thorp, 
through  his  agent,  defendant  Brown,  agreed 
to  take  the  first  mortgage  for  $1,500,  due 
in  ten  years,   with   7i   per  cent  interest; 


court  reasoned:  'The  rule,  as  generally 
stated  in  the  books,  is  that,  to  give  a  pur- 
chase money  mortgage  this  precedence,  it 
must  have  been  executed  simultaneously,  or 
at  the  same  time,  with  the  deed  of  pur- 
chase. Some  ground  for  a  narrow  and 
literal  construction  of  this  language  is  fur- 
nished by  the  fact  that  the  reason  usually 
assigned  for  the  doctrine  is  the  technical 
one  of  the  mere  transitory  seisin  of  the 
mortgagor,  rather  than  the  superior  equity 
which  the  mortgagee  has  to  be  paid  the  pur- 
chase money  of  the  land  before  it  shall  be 
subjected  to  other  claims  against  the  pur- 
chaser. But  it  is  evident,  both  upon  prin- 
ciple and  authority  that  what  is  meant  by 
this  statement  of  the  rule  is  not  that  the 
two  acts — the  execution  of  the  deed  of  pur- 
chase and  the  execution  of  the  mortgage — 
should  be  literally  simultaneous.  This 
would  be  almost  an  impossibility.  Some 
lapse  of  time  must  necessarily  intervene  be- 
tween the  two  acts.  An  examination  of  the 
cases  will  show  that  the  real  test  is  not 
whether  the  deed  and  mortgage  were  in 
fact  executed  at  the  same  instant,  or  even 
on  the  same  day,  but  whether  they  were 
parts  of  one  continuous  transaction,  and  so 
intended  to  be,  so  that  the  two  instruments 
should  be  given  contemporaneous  operation 
in  order  to  promote  the  intent  of  the  par- 
ties." 

A  mortgage  is  a  purchase  money  mort- 
gage, although  not  executed  contemporane- 
ously with  a  deed  of  the  mortgaged  proper- 
ty to  the  mortgagor,  where  the  mortgage 
is  subsequently  executed  in  pursuance  of  an 
agreement  between  the  parties  at  the  time 
the  execution  of  the  deed,  for  the  advance- 
ment of  money  on  the  purchase  price  and 
the  execution  of  a  mortgage  to  secure  the 
same.  Marin  v.  Knox.  It  is  none  the  less 
a  purchase  money  mortgage  or  deed  of 
trust,  although  executed  to  a  third  person 
sometime  subsequently  to  a  conveyance  of 
tlie  mortgaged  property  to  the  mortgagor, 
where  in  the  conveyance  a  deed  of  trust  is 
contracted  for.  Wheatlev  v.  Calhoun,  12 
Leigh,  264,  37  Am.  Dec.  654. 

So,  a  mortgage  given  to  secure  money  to 
be  applied  on  the  purchase  price  of  land, 
although  given  after  the  execution  of  a  deed 
of  the  property  mortgaged,  the  mortgagee 
paying  the  money  to  a  third  person  with 
whom  the  deed  had  been  deposited  in  escrow 
until  the  pavment  of  the  purchase  price,  and 
40  L.R.A.(N.S.) 


securing  the  deed  and  delivering  it  to  the 
mortgagor,  is  nevertheless  a  purcnase  money 
mortgage,  and  takes  precedence  over  liens 
for  material,  although  the  material  was 
on  the  property  at  the  time  the  mortgage 
was  executed.  Birmingham  Bidg.  A  L.  Asso. 
V.  Boggs,  116  Ala.  587,  67  Am.  St.  Rep.  147, 
22  So.  852. 

A  mortgage  given  sometime  after  the  ex- 
ecution of  a  deed  conveying  the  land  to  the 
mortgagor  is  a  purchase  money  mortgage, 
where  executed  to  secure  the  payment  of  a 
note  given  for  a  portion  of  the  purchase 
price  of  the  land  at  the  time  of  the  original 
transaction.  Reynolds  v.  Morse,  52  Iowa, 
155,  2  N.  W.  1070. 

But  even  though  a  mortgage  contains  a 
recital  that  it  is  given  to  secure  the  ad- 
vancement by  the  mortgagee  of  the  balance 
due  on  the  purchase  price  for  the  mortgaged 
property,  it  does  not  take  priority  over  a 
previously  executed  mortgage  on  the  same 
property  by  the  mortgagor,  although  the 
latter  mor^^a^  was  given  to  secure  an  or- 
dinary debt.  Houston  v.  Houston,  67  Ind. 
276. 

The  mere  fact  that  the  proceeds  of  a 
mortgage  were  used  to  pay  off  an  existing 
purchase  money  mortgage,  gives  to  the  mort- 
gagee no  right  of  priority  on  the  theory 
that  his  mortgage  is  also  a  purchase  money 
mortgage.  Gashe  v.  Ohio  Lumber  Co.  5 
Ohio  S.  A  C.  P.  Dec.  130. 

And  mechanics'  liens  for  material  fur- 
nished and  work  pNerformed  upon  property 
prior  to  the  execution  of  a  mortgage  tnere- 
on  to  secure  money  loaned  to  pay  upon  the 
purchase  price  take  priority  over  the  mort- 
gage. Mutual  Aid  Bldg.  A.  L.  Co.  v.  Gashe, 
18  Ohio  C.  C.  681,  6  Ohio  C.  D.  779. 

A  person  loaning  money  to  be  used  in 
paying  for  land  theretofore  purchased  is  not 
a  surety  for  the  purchaser,  or  under  any  obli- 
gation to  pay  the  debt  created  in  purchas- 
ing the  land,  and  hence  is  not  entitled  to 
priority  over  a  judgment  lien  against  the 
purchaser  existing  prior  to  the  date  of  the 
mortgage,  there  being  no  assignment  of  the 
deed  to  the  mortgagee,  and  no  circumstances 
connected  with  the  transaction  manifesting 
any  intention  to  keep  the  lien  of  the  vendor 
alive  for  his  protection,  but  the  acrreeraent 
being  merely  that  the  mortgagee  should  rely 
upon  the  mortflrage  as  his  security,  the  trans- 
action amounting  therefore  simply  to  a  loaa 
of  money  to  the  mortgagor  upon  an  agreed 


1912. 


MARIN  y.  KNOZ. 


277 


but,  since  Brown  was  to  receive  from  Thorp 
for  the  services  rendered  all  of  the  interest 
above  6  per  cent,  the  $1,500  mortgage  was 
made  to  draw  only  6  per  cent  interest  an- 
nually, and  a  separate  mortgage  made  to 
Brown  to  secure  the  1^  per  cent  interest. 
Also  a  mortgage  for  $616.40  was  made  to 
Keplinger.  The  deed  from  Keplinger  to 
Knox  waa  dated  January  13,  1908.  The 
mortgages  to  Thorp  and  Brown  were  dated 
April  11,  1908,  and  that  to  Keplinger  dated 
April  21,  1908.  The  Thorp  mortgage  was 
filed  for  record  April  23,  1908,  the  Brown 
mortgage  May  1,  1908,  at  4  p.  m.,  the  deed 


to  Knox  May  1,  1908,  at  4:40  p.  m.,  and  the 
Keplinger  mortgage  May  7,  1908.  The  tes- 
timony shows  that  Mr.  Baker,  Keplinger *b 
agent,  did  not  deliver  the  deed  until  he 
received  the  mortgage  from  Knox  for  the 
balance  of  the  purchase  price.  Plaintiff 
obtained  title  to  the  property  upon  an  exe- 
cution sale  under  a  judgment  rendered  and 
docketed  in  the  district  court  of  said  coun- 
ty, in  his  favor  and  against  the  defendant 
Austin  C.  Knox,  May  24,  1907,  for  $210.68. 
Ever  since  the  decision  of  Banning  v. 
Edes,  6  Minn.  402,  Gil.  270,  it  has  been 
the  law  in  this  state  that  a  purchase  mon- 


security.     Cohn  v.  Hoffman,  50  Ark.  108,  6 
S.  VV.  511. 

So,  the  fact  that  a  purchase  money  loan 
was  paid  out  of  the  proceeds  of  a  mortgage 
on  the  property  purchased  does  not  give  to 
the  mortgage  a  priority  of  lien  over  prior 
mechanics'  liens.  Thomas  v.  Uoge,  58  Kan. 
166,  48  Pac.  844. 

Where  a  deed  to  land  was  executed  one 
day  prior  to  a  trustee  deed  given  by  the 
grantee  to  secure  a  third  person  for  money 
loaned  to  pay  a  portion  of  the  purchase 
price,  and  the  two  are  separate  and  dis- 
tinct acts,  and  there  is  no  testimony  from 
which  it  can  be  presumed  that  the  vendor, 
the  purchaser,  and  the  holder  of  the  trust 
deed  intended  to  have  the  two  transactions 
bear  any  relation  to  each  other,  the  deed 
of  trust  will  not  be  regarded  as  a  purchase 
money  mortgage,  as  against  a  person  in 
possession  of  a  portion  of  the  land  at  the 
time  of  the  execution  of  the  mortgage,  and 
who  was  a  bona  fide  purchaser  from  the 
mortgagor  of  such  portion  of  the  land. 
Small  V.  Stagg,  95  111.  39. 

A  mortgage  executed  sometime  after  the 
mortgagor  acquired  title  to  the  property 
mortgaged,  although  executed  to  secure  the 
payment  of  money  loaned  to  pay  the  balance 
of  the  purchase  money,  is  not  a  purchase 
money  mortgage,  and  as  such  entitled  to  pri- 
ority over  a  judgment  lien  against  the  mort- 
gagor, although  the  mortgagee  actually  paid 
the  money  directly  to  the  vendor.  Oilman 
V.   Dingeman,  49  Iowa,  308. 

A  mortgage  executed  three  days  after  the 
mortgagor  acquired  the  property  is  not  a 
purchase  money  mortgage,  within  the  terms 
of  a  statute  giving  such  mortgages  a  priori- 
ty, although  the  proceeds  were  actually  used 
to  pay  for  the  land  mortgaged,  the  mortgage 
itself  containing  no  recital  of  that  fact; 
and  hence  judgments  existing  against  the 
purchaser  at  the  time  he  obtained  the  title 
to  the  property  take  priority  over  the 
mortgage.    Heuisler  v.  Nickum,  38  Md.  270. 

As  between  mortgage  to  vendor  and  simul- 
taneous or  prior  mortgage  to  third  per- 
son. 

As  between  the  vendor  who  takes  a  mort- 
gage for  part  of  the  purchase  money  exe- 
cuted contemporaneously  with  the  deed  of 
the  property,  and  a  person  advancing  to  the 
purchaser  money  accepted  on  the  purchase 
price,  and  taking  a  mortgage  on  the  land  as 
40  L.R.A.(N.S.) 


security  therefor,  the  former  has  priority, 
although  the  latter  mortgage  was  executed 
and  registered  first.  McMillan  v.  Munro,  25 
Ont.  App.  Rep.  288;  Truesdale  v.  Brennan, 
153  Mo.  600,  55  S.  W.  147;  Turk  v.  Funk, 
68  Mo.  18,  30  Am.  Rep.  771;  Brasted  v.  Sut- 
ton, 29  N.  J.  Eq.  513;  Protection  Bldg.  & 
L.  Asso.  V.  Knowles,  54  N.  J.  Eq.  519,  34 
Atl.  1083;  Protection  Bldg.  &  L.  Asso.  v. 
Chickering,  55  N.  J.  Eq.  822,  41  Atl.  1115; 
Boies  V.  Benham,  127  N.  Y.  620,  14  L.R.A. 
55,  28  N.  E.  657;  Frazier  v.  Center,  1 
M'Cord,  Eq.  270. 

A  purchase  money  mortgage  executed  to 
a  third  person  prior  to  the  actual  acquire- 
ment by  the  mortgagor  of  a  legal  title  to  the 
land,  although  at  the  time  of  (the  mortgage 
he  was  in  possession  thereof,  does  not  take 
priority  over  a  subsequent  deed  of  the  prop- 
erty from  the  mortgagor  to  a  third  person 
having  no  notice  of  the  mortgage.  Donovan 
V.  Twist,  105  App.  Div.  171,  93  N.  Y.  Supp. 
990. 

Where  a  purchaser  of  land  borrowed  the 
amount  of  a  cash  payment  from  a  third  per- 
son, giving  the  latter  a  mortgage  on  the 
land  to  secure  the  money  advanced,  which 
was  executed  prior  to  the  execution  to  the 
purchaser  of  a  deed  to  the  land,  the  mort- 
gage does  not  take  priority  over  a  mort- 
gage executed  to  the  vendor  contempora- 
neously with  the  execution  of  the  deed  to 
secure  the  balance  of  the  purchase  money, 
although  the  latter  mortgage  was  recorded 
subsequently  to  the  former.  Brower  v. 
Witmeyer,  121  Ind.  83,  22  N.  E.  975. 

But  it  has  been  held  that,  although  a 
person  may  have  had  a  vendor's  lien  upon 
the  land,  which  he  surrendered  when  tak- 
ing a  mortgage  thereon,  nevertheless  as  to 
another  mortgage  upon  the  land  of  the  same 
date  he  has  no  advantage  from  the  fact  that 
his  mortgage  was  given  to  secure  the  pur- 
chase money.  Koevenig  v.  Schmitz,  71 
Iowa,  175,  32  N.  W.  320. 

Where  by  agreement  between  the  vendor, 
the  vendee,  and  a  third  person,  the  latter 
advances  to  the  vendee  money  to  be  applied 
on  the  purchase  price,  it  being  agreed  that 
his  mortgage  is  to  have  priority  over  a 
mortgage  thereafter  executed  to  the  vendor 
for  the  balance  of  the  purchase  money,  the 
mortgage  of  th^  latter  will  be  subject  to  the 
first  mortgage,  according  to  the  terms  of 
the  agreement.  Hopler  v.  Cutler,  —  N.  J. 
Eq.  — ,  34  Atl.  746.  A.  G.  S. 
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ey  mortgage  has  priority  over  a  previously 
docketed  judgment  against  the  mortgagor. 
Hence  plaintiff's  ownership  must  neces- 
sarily be  subject  to  Keplinger's  mortgage 
for  $616.40,  unless  the  latter  lost  his  right 
by  permitting  the  other  two  mortgages,  if 
they  be  not  also  purchase  money  mort- 
gages, to  obtain  priority  over  his.  Reilly 
V.  Williams,  47  Minn.  590,  60  N.  W.  826. 
The  defendants  Thorp  and  Brown  insist 
that  their  mortgages  are  purchase  money 
mortgages.  If  this  be  true,  the  judgment 
is  right.  It  is  also  the  settled  law  in  this 
state  that  a  person  other  than  the  vendor 
may  obtain  a  purchase  money  mortgage, 
so  called,  thereby  acquiring  the  same  equi- 
ties as  would  the  vendor,  had  he  taken 
the  mortgage.  Jones  v.  Tainter,  15  Minn. 
512,  Gil.  423;  Stewart  v.  Smith,  36  Minn. 
82,  1  Am.  St.  Rep.  651,  30  N.  W.  430.  See 
also  Carey  v.  Boyle,  53  Wis.  574,  11  N.  W. 
47 ;  Cowardin  v.  Anderson,  78  Va.  88 ;  Kais- 
er V.  Lembeck,  55  Iowa,  244,  7  N.  W.  519. 
Therefore  the  only  question  here  is:  Does 
the  evidence  eiistain  the  court's  finding  that 
these  mortgages  to  Thorp  and  Brown  were 
such  that  they  may  be  considered  in  a 
legal  sense  purchase  money  mortgages? 
The  evidence  is  clear  that  every  dollar  ob- 
tained by  means  of  these  mortgages,  name- 
ly, $1,500,  was  paid  to  Keplinger  upon  the 
purchase  price,  and  that  the  deed  to  Knox 
was  not  delivered  until  this  money  was 
turned  over.  The  court  had  also  ample 
warrant  for  finding  that  it  was  agreed  be- 
tween all  the  parties  concerned  that  the  de- 
livery of  the  deed  was  to  be  part  of  the 
transaction  of  executing  all  three  mort- 
gages as  purchase  money  mortgages,  to 
take  precedence  among  themselves  as  there- 
in agreed.  The  only  doubt  that  might  be 
entertained  as  to  the  correctness  of  the 
disposition  of  the  case  by  the  lower  court 
arises  from  the  Brown  mortgage.  But  this 
vanishes  when  the  situation  and  agreement 
of  the  parties  are  considered.  The  loan 
agreed  to  be  made  by  Thorp  through  Brown 
was  for  $1,500,  payable  ten  years  from  date, 
with  7^  per  cent  interest  per  annunL  Thorp 
resided  in  New  York,  his  agent  in  Minne- 
sota. Between  them  there  was  an  under- 
standing that  Brown  should  receive  for  his 
services  part  of  the  agreed  interest  as  it 
was  paid  in.  To  carry  out  this  agreement, 
the  two  mortgages  were  made;  that  one 
of  Mr.  Brown  being  very  brief,  conditioned 
to  be  void  if  $22.50  was  paid  on  April  11th 
annually  for  ten  years,  this  being  the  same 
date  as  the  6  per  cent  interest  stipulated 
in  the  Thorp  mortgage  became  due.  In 
reality,  the  two  constitute  but  one  mort- 
gage, securing  the  $1,500  borrowed  and 
used  to  pay  for  the  land,  and  the  agreed 
40  L.R.A.(N.S.) 


interest  thereon,  namely,  71  per  cent  per 
annum. 

Plaintiff  also  claims  that,  since  the  deed 
and  the  mortgages  were  not  executed  sim- 
ultaneously, the  mortgages  may  not  be  re- 
garded as  purchase  money  mortgages.  It 
is  true'  that  the  Thorp  mortgage  was  re- 
corded before  the  Keplinger  mortgage  was 
acknowledged,  and  hence  must  have  been 
delivered  before.  But  we  must  consider 
the  situation  of  the  parties  and  their 
agents.  Each  one  of  the  four  parties  to 
the  transaction  resided  in  a  state  where 
none  of  the  others  were.  Their  agents  were 
not  in  the  same  town.  Under  these  cir- 
cumstances, a  few  days'  difference  in  the 
delivery  of  the  instruments  that  completed 
the  one  transaction  is  not  significant. 
Stewart  v.  Smith,  36  Minn.  82,  1  Am.  St. 
Rep.  651,  30  N.  W.  430;  Demeter  v.  Wil- 
cox, 115  Mo.  634,  37  Am.  St.  Rep.  422,  22 
S.  W.  613. 

Plaintiff  earnestly  contends  that,  because 
the  contract  for  purchase  of  the  land  was 
made  in  1902,  there  could  be  no  agreement 
to  take  back  a  purchase  money  mortgage 
in  1908;  the  written  contract  containing 
no  provision  for  a  mortgage.  We  fail  to 
see  the  force  of  this  position.  In  Laidley 
V.  Aikin,  80  Iowa,  112,  20  Am.  Si.  Rep. 
408,  45  N.  W.  3S4,  the  contract  to  convey 
had  been  given  three  years  before  the  pur- 
chase money  mortgage  was  made.  Knox 
had  failed  to  make  the  payments  stipulated 
in  the  coptract,  and  Keplinger,  by  giving 
the  thirty-day  notice  required,  was  in  <a 
position  to  terminate  all  rights  under  the 
contract.  In  this  situation,  had  Keplin- 
ger given  a  deed  upon  receiving  back  a 
mortgage  from  Knox  for  the  amount  due 
and  unpaid,  could  it  for  a  moment  be 
claimed  that  the  mortgage  was  not  entitled 
to  be  considered  as  a  purchase  money  mort- 
gage? When  plaintiff  obtained  his  judg- 
ment, it  did  not  become  a  lien  on  the  un- 
paid amount  of  the  purchase  price,  and*  he 
should  not  be  heard  to  object  to  whatever 
agreement  the  parties  mutually  agreed  up- 
on to  secure  the  same,  as  long  as  the 
equity  of  Knox  in  the  land  was  not  di- 
minished. 

We  conclude,  from  the  examination  of 
the  testimony  and  admitted  facts,  that  the 
court  was  fully  warranted  in  finding  that, 
at  the  time  the  mortgages  were  delivered, 
$2,116.40  was  due  Keplinger  upon  the  pur- 
chase price  of  the  land;  that  the  execution 
and  delivery  of  the  deed  by  Keplinger  to 
Knox,  and  the  mortgages  from  the  latter 
to  Thorp,  Brown,  and  Keplinger,  together 
with  the  payment  to  Keplinger  of  the  pro- 
ceeds of  the  $1,500  loan  upon  the  unpaid 
purchase  price  of  the  land,  constituted  but 
one  transaction;  that  the  intent  and  asree- 
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ment  of  all  said  parties  waiB  that  the  title 
to  the  land  should  vest  in  Knox,  subject 
to  the  purchase  money  mortgage  liens  of 
aaid  three  mortgages;  and  hence  that  said 
three  mortgages  in  fact  do  represent  and 
secure  the  payment  of  the  purchase  price 
of  the  land,  and  no  other  amount  whatso- 
ever. 

The  authorities  relied  on  by  appellant 
{Nicholson  v.  Aney,  127  Iowa,  278,  103  N. 
W.  201;  Van  Loben  Sels  t.  Bunnell,  120 
Cal.  680,  53  Pac.  266;  Small  v.  Stagg,  95 
IlL  39)  are  not  applicable,  because  either 
it  was  shown  that  the  money  was  a  mere 
loan,  with  no  agreement  between  the  ven- 
dor, vendee,  and  mortgagor  that  the  mort- 
gage should  be  a  purchase  money  mortgage, 
or  else  no  agreement  to  so  consider  the 
mortgage  between  these  interested  parties 
was  proven.  The  cases  of  Stansell  v.  Rob- 
erts, 13  Ohio,  148,  42  Am.  Dec.  193,  and 
Heuisler  v.  Nickum,  38  Md.  278,  were  de- 
cided upon  the  effect  given  to  the  recording 
statutes  of  those  states. 

Judgment  affirmed. 
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liicenae    —    nonresident    merchant    — 
agent  —  nniformity. 

A  municipal  corporation  cannot  be  au- 
thorized to  exact  a  Ijcense  tax  from  agents 
seeking  orders  for  merchants  located  in  oth- 


er towns  and  states,  which  is  not  imposed 
upon  the  agents  of  local  merchants,  under  a 
Constitution  which  authorizes  the  taxing  of 
trades,  but  which  has  been  held  to  require 
them  to  be  taxed  uniformly. 

(March  6,  1912.) 

APPEAL  by  the  State  from  a  judgment 
of  the  Superior  Court  for  Carteret 
County  which  reversed  a  judgment  of  the 
Mayor's  Court  of  Morehead  City  convicting 
defendant  of  violating  a  municipal  ordi- 
nance forbidding  the  solicitation  of  orders 
without  a  license.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  N.  Blckett,  Attorney  General, 
and  T.  H.  Calvert,  Assistant  Attorney 
General,  for  the  State. 

No  counsel  for  defendant. 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  was  convicted  in  the  may- 
or's court  of  Morehead  City  for  the  viola- 
tion of  an  ordinance  of  the  town  which  re- 
quired ''every  person,  firm,  or  corporation 
in  the  stat^  soliciting  or  taking  orderd 
for  goods  at  retail,  to  be  delivered  in  the 
town  by  nonresident  merchants,  firms,  or 
corporations  resident  in  the  state,  to  pay  a 
tax  of  $10  per  day  or  $30  per  year."  De- 
fendant appealed  to  the  superior  court,  in 
which  a  special  verdict  was  returned  by 
the  jury  finding  that  the  defendant  repre- 
sented one  A.  A.  Joseph,  a  merchant  tailor 
or  clothier  of  Goldsboro,  North  Carolina, 
and  solicited  and  received  orders  in  said 
town  of  Morehead  City  for  tailor-made 
clothes,  to  be  delivered  to  customers  there, 
without  having  paid  the  tax  imposed  by 


Note,  —  Diacriniination  against  nonresU 
dents,  "by  statute  or  m/unicipal  ordi- 
nance imposing  license  or  {occupation 
tax. 

The  scope  of  this  note  is  exclusive  of  the 
question  as  to  when  a  statute  or  ordinance 
which  discriminates  against  nonresidents 
amounts  to  an  unlawful  regulation  of  in- 
terstate commerce.  The  aspect  of  this  ques- 
tion which  is  most  commonly  presented  has 
at  read  V  been  treated  in  a  note  to  State  v. 
Bayer,"  19  L.R.A.(N.S.)  297,  entitled  "Li- 
cense or  occupation  tax  on  hawkers  and 
peddlers,  and  persons  engaged  in  soliciting 
orders  by  sample  or  otherwise,  as  a  viola- 
tion of  the  commerce  clause,"  and  its  con- 
tinuation in  28  LJl.A.(N.S.)  265. 

Nor  does  its  scope  require  the  inclusion  of 
eases  involving  statutes  or  ordinances  relat- 
ing to  sales  and  discriminating  against 
property  because  of  its  extraterritorial  ori- 
gin, such  as  Vines  v.  State.  67  Ala.  73;  Ex 
parte  Frank,  52  Cal.  606,  28  Am.  Rep.  642; 
Weaver  v.  State.  89  Ga.  639,  15  S.  E.  840; 
Atlanta  v.  Jacobs,  126  Ga.  623,  54  S.  E. 
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534;  State  v.  Furbiish,  72  Me.  493;  and  Sipe 
V.  Murphy,  49  Ohio  St.  636,  17  L.R.A.  184, 
31  N.  E.  884. 

Neither  does  it  include  cases  in  which  the 
enactment  in  question  Was  attacked  as  dis- 
criminating in  favor  of  nonresidents,  of 
which  Ft.  Smith  v.  Scruggs,  70  Ark.  549, 
68  L.R.A.  921,  91  Am.  St.  Rep.  100,  69  S. 
W.  679;  People  v.  Schreiber,  260  111.  345, 
95  N.  E.  189;  and  State  v.  Hoyt,  71  Vt.  59, 
42  Atl.  973,  are  instances;  nor  cases  in 
which  the  alleged  discrimination  was  be- 
tween different  classes  of  citizens;  but  it 
is  intended  to  present  only  those  decisions 
which  involve  the  question  of  the  right  il> 
discriminate  against  nonresidents,  or  the 
question  whether  a  particular  statute  or  or- 
dinance does  so  discriminate. 

It  is  desired  to  make  special  mention  of 
certain  cases  as  deemed  not  to  fall  within 
the  scope  of  this  note,  which  turn  rather 
on  the  want  of  power  on  the  part  of  the 
municipality  to  tax  an  occupation  not  whol- 
ly carried  on  within  its  limits,  than  on  a 
want  of  power  to  enact  a  discriminatory 
ordinance.  These  are  Com.  v.  Stedder,  2  Cush. 
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the  ordinance.  Upon  this  finding,  the  court 
held  the  ordinance  to  he  invalid,  directed 
a  verdict  to  be  entered  accordingly,  and  dis- 
charged defendant,  and  the  state  appealed. 
The  Constitution  (article  6,  §  3)  autlior- 
izes  the  legislature  to  tax  trades,  profes- 
sions, franchises,  and  incomes,  provided 
that  no  income  shall  be  taxed  when  the 
property  from  which  it  is  derived  is  taxed. 
In  accordance  with  this  article,  the  legisla- 
ture, by  Privo^te  Laws  of  1005,  chap.  254, 
§  12,  provided  that  the  commissioners  of 
Morehead  City  should  have  the  power  to 
levy  and  collect  a  fair  and  reasonable  spe- 
cial or  license  tax,  and,  among  others,  on 
the  following  subjects:  "Itinerant  mer- 
chants, peddlers,  and  transient  dealers, 
dnunmers    or    commercial    travelers,    and 


every  agency  for  the  sale  of  merchandise 
not  manufactured  in  the  town,  and  all  oth- 
er subjects  taxed  by  the  state."  The  ordi- 
nance in  question  was  enacted  under  au- 
thority supposed  to  have  been  given  in  the 
passage  we  have  taken  from  the  amended 
charter  of  the  town,  and  we  are  to  say 
whether  it  is  valid  or  not.  The  Constitu- 
tion (article  5,  §  3)  provides  that  "laws 
shall  be  passed  taxing,  by  a  uniform  rule, 
all  moneys,  credits,  investments  in  bonds, 
stocks,  joint-stock  companies,  or  otherwise, 
and  also  all  real  and  personal  property, 
according  to  its  true  value  in  money;"  and 
there  is  conferred  in  the  same  section  the 
power  to  tax  trades,  professions,  and  so 
forth,  as  above  set  out.  This  court  has 
held  that  the  rule  of  uniformity  applies  to 


562,  48  Am.  Dec.  679,  in  which  it  was  held 
that  a  city  could  not  require  a  license,  even 
without  a  money  payment,  as  a  condition 
of  the  running  of  an  omnibus  into  the  city 
by  an  inhabitant  of  another  town;  Kiel  v. 
Chicago,  176  111.  137,  52  N.  E.  29,  in  which 
an  ordinance  requiring  a  person  carrying  on 
the  business  of  a  brewer  or  distiller  within 
the  city  to  obtain  a  license,  and  providing 
that  the  selling  or  delivering  within  the 
city  of  any  product  of  a  brewery  or  dis- 
tillery by  or  on  behalf  of  the  person,  firm, 
or  corporation  conducting  or  operating  such 
brewery  or  distillery,  should  be  held  to  be 
a  carrying  on  the  business  of  a  brewer  or 
of  a  distiller  within  the  meaning  of  the  or- 
dinance, was  held  to  be  in  excess  of  the 
power  conferred  upon  the  city  to  tax,  li- 
cense, and  regulate  brewers;  and  St.  Charles 
V.  Nolle,  51  Mo.  122,  11  Am.  Rep.  440,  in 
which  it  was  held  to  be  not  within  tlie 
powers  of  the  city  to  impose  a  license  tax 
upon  wagons  hauling  into  and  out  of  the 
city. 

The  inquiry  to  which  this  note  is  ad- 
dressed is  of  a  twofold  character,  its  first 
branch  being  whether  a  state  or  municipali- 
ty may  discriminate  against  nonresidents 
in  its  enactments;  the  second,  whether  or 
not  the  particular  enactments  in  question 
are  discriminatory. 

Again,  the  question  constituting  the  first 
branch  of  inquiry,  as  to  whether  nonresi- 
dents may  be  discriminated  against,  has  two 
aspects,  its  first  being  whether  discrimina- 
tory legislation  is  a  proper  exercise  of  the 
power  to  legislate,  and  its  second  being 
whether  such  legislation  contravenes  consti- 
tutional restrictions.  Tlie  former  aspect  is 
more  apparent  where  municipal  ordinances 
are  involved ;  but  where  statutes  are  in  ques- 
tion, it  is  overshadowed  by  the  constitution- 
al question. 

In  Dillon,  Municipal  Corporations,  5th 
ed.  §  593,  it  is  said:  "As  it  would  be  unrea- 
sonable and  unjust  to  make,  under  the  same 
circumstances,  an  act  done  by  one  person 
penal,  and  if  done  by  another  not  so,  ordi- 
nances which  have  this  effect  cannot  be 
sustained.  Special  and  unwarranted  dis- 
crimination, or  unjust  or  oppressive  inter- 
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ference  in  particular  cases,  is  not  to  be  al- 
lowed. The  powers  vested  in  municipal  cor- 
porations should,  as  far  as  practicable,  be 
exercised  by  ordinances  general  in  their 
nature  and   impartial   in   their  operation." 

"It  is  a  rule,  therefore,"  says  the  court  in 
Simrall  v.  Covington,  90  Kv.  444,  9  L.R.A. 
556,  29  Am.  St.  Rep.  398,"^  14  S.  W.  369, 
"that  where  the  by-law  of  a  municipality 
enacted  under  a  general  grant  of  power  or 
by  virtue  of  its  incidental  authority  is  un- 
fair and  partial  in  its  operation,  it  will  be 
declared  void.  It  will  not  be  upheld  if  it  be 
unreasonable  and  oppressive.  It  must  not 
contravene  common  right  or  the  general  law 
of  the  state,  or  make  unwarranted  or  spe- 
cial discriminations." 

So,  also,  in  Jonas  v.  Gilbert,  5  Can.  S.  C. 
366,  it  is  held  that  a  by-law  which  discrim- 
inates between  resident  and  nonresident 
traders,  merchants,  etc.,  by  imposing  upon 
nonresidents  a  license  tax  of  double  the 
amount  required  from  residents,  exceeds  the 
powers  vested  in  a  municipality  to  license 
occupations  and  to  fix  the  fees  therefor, 
since  tlie  general  power  to  tax  by  means  of 
licenses  involves  the  principle  of  equality 
and  uniformity;  and  the  power  to  discrim- 
inate must  be  expressly  authorized  by  law, 
and  cannot  be  inferred  from  general  words. 

An  ordinance  imposing  a  greater  license 
fee  on  nonresidents  than  is  required  of 
residents  is  void  as  having  a  direct  tenden- 
cy to  create  monopoly.  State,  Muhlenbrinck, 
Prosecutor,  v..  Long  Branch,  42  N.  J.  L. 
364,  36  Am.  Rep.  518;  State,  Morgan, 
Prosecutor,  v.  Orange,  60  N.  J.  L.  389,  13 
Atl.  240. 

In  State,  Muhlenbrinck,  Prosecutor,  v. 
Long  Branch,  supra,  the  court  said:  "The 
corporation  is  not  endowed  with  power  to 
pass  ordinances  in  restraint  of  trade.  .  .  . 
The  control  it  may  exercise  over  business 
and  trade  is  such  only  as  belongs  to  the 
necessities  and  demands  of  local  govern- 
ments, such  as  have  relation  to  the  general 
prosperity  of  the  citizen,  the  public  health, 
order,  and  morals  of  the  community.  It 
cannot,  outside  of  these  considerations,  en* 
ter  into  the  arena  of  business  competition, 
to  advance  a  favored  class  and  retard  others. 


1912. 


STATE   V.    WILLIAMS. 


281 


the  latter  proviaion  as  much  as  to  the  for- 
mer, although  there  are  no  express  words 
to  that  effect  in  the  section;  it  being  con- 
sidered that  a  tax  not  uniform,  as  properly 
understood,  though  levied  on  trades,  pro- 
fessions, or  privileges,  would  be  so  incon- 
sistent with  natural  justice  and  with  the 
intent  so  apparent  in  the  section  we  have 
quoted,  that  its  collection  would  be  re- 
strained as  unconstitutional.  Gatlin  v. 
Tarboro,  78  N.  C.  119;  Worth  v.  Wilming- 
ton &  W.  R.  Co.  89  N.  C.  291,  45  Am.  Rep. 
679.  And  this  may  be  taken  as  the  set- 
tled construction  of  the  section.  It  may 
also  be  considered  as  settled  that  in  laying 
the  tax  the  different  subjects  may  be  rea- 
sonably, though  not  arbitrarily,  classified, 
and  a  different  rule  of  taxation  prescribed 


for  each  class,  provided  the  rule  is  uniform 
in  its  application  to  the  class  for  which  it 
was  made.  State  Railroad  Tax  Cases,  92 
U.  S.  676,  23  L.  ed.  663;  Worth  v.  Wilming- 
ton ft  W.  R.  Co.  supra.  As  stated  in  those 
cases,  the  result  must  be  to  prevent  dis- 
crimination among  the  individuals  or  sub- 
jects of  any  one  class,  based-  upon  special 
privileges,  immunities,  or  exemptions  al- 
lowed to  one,  and  not  to  the  others.  If 
an  ordinance,  therefore,  is  not  founded  up- 
on this  fair  and  just  basis,  it  will  be  deemed 
unreasonable  and  violative  of  the  funda- 
mental principle  of  taxation.  Constitu- 
tional and  legislative  authority  conferred 
upon  a  municipality  to  tax  does  not  enable 
it  to  create  a  privilege  for  the  purpose  of 
taxing  it,  or  to  discriminate  between  per- 


AU  citizens  in  pursuit  of  legitimate,  honest 
occupations  stand  equal  before  the  law,  and 
a  police  power  intrusted  to  a  corporation 
is  unreasonably  exercised  in  making  in- 
vidious distinctions  between  citizens  en- 
dowed with  equal  rights.  It  is  incompetent 
for  this  board  of  commissioners,  intrusted. 
as  it  is,  with  the  rule  in  local  municipal 
affairs,  to  erect  walls  of  exclusion  against 
citizens  without  its  limits,  or  obstruct  free 
commerce  and  trade  between  them  and  its 
own   inhabitants." 

Another  reason  suggested  in  Sayre  v. 
Phillips,  148  Pa.  482.  16  L.R.A.  49,  33  Am. 
St.  Rep.  842,  24  Atl.  76,  is  that  as  the  en- 
actment of  legislation  discriminating 
against  citizens  of  other  states  is  beyond  the 
power  of  a  state,  and  as  the  power  of  a 
municipality  to  enact  by-laws  and  ordinan- 
ces is  derived  from  the  state,  the  state  can- 
not confer  upon  a  municipality  powers 
which  it  does  not  itself  possess,  and  cannot 
give  its  creature  inununity  from  the  settled 
limitations  that  bind  its  own  actions. 

It  is  thoroughly  settled,  in  view  of  the 
provision  of  art.  4,  §  2,  of  the  Federal  Con- 
stitution, that  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  states,  and  the 
provision  of  the  14th  Amendment,  that  no 
state  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws, — ^that  neither  a  state  nor  its  munici- 
palities, who  derive  their  powder  from  the 
state,  may  discriminate  against  nonresi- 
dents. This  rule,  however,  is  subject  to 
certain  exceptions  which  exist:  (a)  Where 
a  foreign  corporation  is  the  object  of  dis- 
crimination; (b)  where  the  statute  or  or- 
dinance in  question  is  an  exercise  of  the  po- 
lice power,  and  the  discrimination  therein 
between  residents  and  nonresidents  bears 
some  reasonable  relation  to  the  end  sought 
to  be  attained,  as  in  cases  of  statutes  relat- 
ing to  the  granting  of  license.^  to  sell 
liquor  or  to  practise  medicine;  (c)  where 
the  statute  is  an  exercise  of  the  taxing  pow- 
er, in  which  case  it  may  be  proper  to  make 
a  special  exemption  of  persons  otherwise 
taxed;  and  (d)  where  the  regulation  in 
question  is  of  the  right  to  take  fish  or  game. 
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Aliens. 

The  decisions  as  to  the  power  of  a  state 
under  the  14th  Amendment  to  deny  to  aliens 
the  right  to  engage  in  a  lawful  occupation 
are  collected  in  a  note  to  Com.  v.  Hana,  II 
L.R.A.(N.S.)  799.  The  only  additional  case 
bearing  upon  the  question  which  appears 
to  have  been  decided  since  the  compilation 
of  such  note  is  State  v.  Kofines,  33  R.  I. 
211,  80  Atl.  432,  set  forth  infra,  under  head- 
ing "Discrimination  in  fish  and  game  laws. 


>» 


Foreign  corporations. 

Ever  since  the  decision  of  Bank  of  Augus- 
ta V.  Earle,  13  Pet.  586,  10  L.  ed.  306,  and 
Paul  V.  Virginia,  infra,  it  has  been  a  set- 
tled principle  of  constitutional  law  that 
while,  where  contracts  or  rights  of  prop- 
erty are  to  be  enforced  by  or  against  cor- 
porations, the  courts  of  the  United  States 
will,  for  the  purpose  of  maintaining  juris- 
diction, consider  the  corporation  as  repre- 
senting citizens  of  the  state  under  which  it 
is  created,  and  to  this  extent  will  treat  a  cor- 
poration as  a  citizen  within  the  clause  of  the 
Constitution  extending  judicial  power  of  the 
United  States  to  controversies  between  citi- 
zens of  the  different  states,  a  corporation  is 
not  a  citizen  within  the  meaning  of  the  pro- 
vision of  art.  4,  §  2,  which  declares  that  the 
citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  of 
the  several  states. 

It  is  equally  well  settled  that  a  foreign 
corporation  is  not  entitled  to  claim  the  pro- 
tection of  the  provision  of  the  14th  Amend- 
ment, that  no  state  shall  deny  to  any  per- 
son within  its  jurisdiction  the  equal  pro- 
tection of  the  laws. 

Thus,  in  People  v.  Fire  Asso.  of  Philadel- 
phia, 92  N.  Y.  311,  44  Am.  Rep.  380,  the 
court  said:  'The  constitutional  difference 
between  the  rights  of  nonresident  individu- 
als and  foreign  corporations  is  fundamental 
and  apparent.  The  citizen  of  another  state 
has  a  constitutional  right  to  come  within 
our  jurisdiction.  The  charter  of  the  nation 
has  secured  him  that  right,  and  we  cannot 
exclude  him,  nor  clog  his  right  with  con- 
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flona  exercising  the  same  privilege,  by  im- 
posing a  tax  upon  one  of  a  class  at  a  higher 
rate  in  a  different  mode  or  upon  other  prin- 
ciples, than  one  applied  to  the  exercise  of 
tlie  same  privilege  by  others  of  the  same 
class.  The  power  to  tax  extends  no  further 
than  is  permitted  by  its  charter,  and  any 
attempt  to  impose  burdens  upon  some  of  a 
class  from  which  others  are  exempted  would 
be  void,  as  being  beyond  the  granted  pow- 
ers of  the  municipality,  and  as  an  exercise 
of  partial  legislation.  Nashville  v.  Al- 
throp,  6  Coldw.  554;  Cooley,  Const.'  Lim. 
390.  The  defendant  can  be  held  liable  to 
taxation  as  a  merchant,  under  the  general 
laws  of  the  state  or  of  the  municipality, 
in  the  same  manner  and  to  the  same  extent 
as  all  other  merchants  of  the  same  class 


exercising  these  privileges  within  the  cor- 
poration, but  not  otherwise,  or  farther  than 
they.  When  the  by-law  of  a  municipal 
corporation  enacted  under  a  general  grant 
of  power,  or  by  virtue  of  its  incidental  au- 
thority, is  partial,  unreasonable  or  oppres- 
sive, it  will  be  declared  void,  as  an  un- 
warranted exercise  of  its  taxing  power. 
Simrall  v.  Covington,  90  Ky.  444,  9  L.R.A. 
556,  29  Am.  St.  Rep.  398,  14  S.  W.  369. 

"Municipal  by-laws  must  also  be  rea- 
sonable. Whenever  they  appear  not  to  be 
BO,  the  court  must,  as  a  matter  of  law,  de- 
clare them  void.  ...  So  a  by-law,  to 
be  reasonable,  should  be  in  harmony  with 
the  general  principles  of  the  common  law." 
Cooley  Const.  Lim.  200,  202.  "As  it  would 
be  unreasonable  and  unjust  to  make,  imder 


ditions,  unless  in  exceptional  cases  under 
the  police  power.  But  foreign  corporations, 
artificial  beings,  the  product  of  a  law  not 
our  own,  have  no  constitutional  right  to 
pass  their  o^'n  borders  and  come  into  ours. 
The  Federal  Constitution  has  neither  grant- 
ed nor  secured  any  such  right.  We  may  ex- 
clude absolutely,  and  in  that  power  is  in- 
volved the  right  to  admit  upon  such  condi- 
tions as  we  please.  Until  they  are  within 
our  jurisdiction  the  final  clause  of  article 
{amendment]  14,  by  its  own  terms,  does  not 
appl^.  While  they  stand  at  the  door  bar- 
gaining for  the  right  to  come  within,  they 
may  decline  to  come,  but  cannot  question 
our  conditions  if  they  do." 

The  fact  that  a  foreign  corporation  has 
for  a  long  time  done  business  and  acquired 
valuable  property  within  the  state  does  not 
render  the  enforcement  against  it  of  a  stat- 
ute imposing  conditions  upon  the  right  of  a 
foreign  corporation  to  do  business  .within 
the  state  a  violation  of  the  14th  Amend- 
ment. Western  U.  Teleg.  Co.  v.  State,  — 
Tex.  Civ.  App.  — ,  121  S.  W.  194. 

While  if  a  foreign  corporation  is  admitted 
into  a  state  and  lawfully  engages  in  busi- 
ness therein,  its  property  and  rights  within 
such  state  are  entitled  to  the  equal  pro- 
tection of  the  law,  the  same  as  those  of  a 
like  domestic  corporation,  it  does  not  there- 
by 80  come  within  the  protection  of  the  14th 
Amendment  that  a  discriminatory  license 
fee  may  not  be  imposed  as  a  condition  up- 
on its  right  to  continue  in  business  within 
the  state.  Manchester  F.  Ins.  Co.  v.  Her- 
riott,  91  Fed.  711. 

An  exception  to  the  general  rule  that  a 
state  may  not  discriminate  against  nonresi- 
dents therefore  exists  in  the  case  of  foreign 
corporations,  unless  the  foreign  corporation 
has  acquired  some  contract  right  to  im- 
munity from  discrimination,  or  the  power«i 
of  the  state  to  enact  discriminatory  legisla- 
tion are  otherwise  limited  by  the  provisions 
of  its  own  Constitution. 

The  courts  have  accordingly  affirmed  the 
constitutionality  of 

— a  law  requiring  insurance  companies 
incorporated  under  the  laws  of  other  states 
to  file  security  before  they  can  obtain  a  li- 
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cense  to  issue  policies  in  the  state.  Paul 
V.  Virginia,  8  Wall.  168,  19  L.  ed.  367; 

— a  statute  requiring  agents  of  foreign 
insurance  companies  to  take  out  a  license 
before  doing  business  in  the  state,  and  to 
pay  certain  fees  and  percentages.  Ducat  v. 
Chicago,  10  Wall.  410,  19  L.  ed.  972; 

— a  statute  requiring  agents  of  foreign 
insurance  companies  to  pay  a  percentage  of 
the  amount  of  premiums  received  by  them, 
into  the  state  treasury.  People  ▼.  Thurber, 
13  111.  554; 

— a  municipal  ordinance  imposing  a  li- 
cense tax  on  all  foreign  insurance  compa- 
nies doing  business  in  the  city,  based  upon 
the  amount  of  premiums  received  by  them. 
Walker  v.  Springfield,  04  111.  364; 

— a  statute  imposing  a  tax  upon  foreign 
insurance  companies  as  a  condition  of  their 
doing  business  within  the  state,  which  dis- 
criminates in  favor  of  domestic  insurance 
companies  by  imposing  a  higher  tax  upon 
foreign  companies.  Scottish  Union  &  Nat. 
Ins.  Co.  V.  Herriott,  109  Iowa,  606,  77  Am. 
St.  Rep.  548,  80  N.  W.  665; 

— a  statute  imposing  upon  insurance  com- 
panies organized  in  foreign  countries,  as  a 
condition  of  their  right  to  continue  in  busi- 
ness in  the  state,  a  license  tax  greater  than 
upon  domestic  companies  or  those  of  sister 
states.  Manchester  F.  Ins.  Co.  v.  Herriott, 
91  Fed.  711; 

— ^a  statute  requiring  foreign  insurance 
companies  only  to  take  out  licenses  for  their 
agents  as  a  condition  to  doing  business  in 
the  state.  Com.  v.  Gregory,  121  Ky.  256. 
89  S.  W.  168. 

— a  statute  providing,  as  one  of  the  con- 
ditions upon  which  foreign  insurance  com- 
panies are  admitted  to  do  business,  that 
they  pay  certain  taxes  charged  against  them 
under  an  unconstitutional  statute.  New 
York  L.  Ins.  Co.  v.  McMaster,  84  S.  C.  495, 
66  S.  E.  877 ; 

— a  statute  imposing  a  license  tax  on  cer- 
tain classes  of  corporations  doing  business 
within  the  state,  whose  domicils  are  in  oth- 
er states  or  foreign  countries.  State  v. 
Hammond  Packin?  Co.  110  La.  180,  98  Am. 
St.  Rep.  459,  34  So.  368: 

— a  statute  providing  that  no  foreign  cor- 
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tl^  same  circumstances,  an  act  done  by 
one  person  penal,  and  if  done  by  another 
aot  so,  ordinances  which  have  this  effect 
cannot  be  sustained.  Special  and  unwar- 
ranted discrimination,  or  unjust  or  oppres- 
sive interference  in  particular  cases,  is'  not 
to  be  allowed.  The  powers  vested  in  munic- 
ipal  corporations  should,  as  far  as  practi- 
cable, be  exercised  bj*  ordinances  general 
in  their  nature  and  impartial  in  their 
operation."  1  Dill.  Mun.  Corp.  §  322.  As 
said  in  Simrall  v.  Covington,  supra:  The 
above  'Sriews  are  enforced  in  the  cases  of 
Mobile  V.  Yuille,  3  Ala.  137,  36  Am.  Dec. 
441;  Robinson  v.  Franklin,  1  Humph.  166, 
34  Am.  Dec.  625;  Anderson  r.  Wellington, 
40  Kan.  173,  2  L.R.A.  110,  10  Am.  St.  Rep. 
176,  19  Pac.  719,  and  many  other  cases  that 


might  be  cited.  All  recognize  the  rule, 
which  is  fundamental,  that  the  by-laws  of 
a  municipality,  whether  they '  purport  to 
regulate  callings  or  otherwise,  must,  as  in- 
deed must  every  law,  preserve  equality  of 
right.  Those  exercising  the  same  privilege 
must  be  treated  alike.  The  door  must  be 
closed  to  none  by  discrimination,  if  we 
would  avoid  monopoly  and  wrong.  This 
principle  is  as  necessary  to  sound  legisla- 
tion as  the  circulation  of  the  blood  is  to 
the  human  system,  or  the  flow  of  tide  water 
to  the  ocean.  It  has  produced  a  line  of  de- 
cisions which  are  universally  regarded  as 
sound  by  the  courts  of  the  country.  Thus, 
in  Ex  parte  Frank,  62  Cal.  606,  28  Am. 
Rep.  642,  an  ordinance  of  a  city,  passed 
under  a  general  charter  power,  exacting  a 


poration,  except  a  foreign  insurance  com- 
pany, which  does  not  invest  and  use  its 
•capital  in  the  state,  shall  have  an  office  in 
the  state,  unless  it  shall  have  first  obtained 
an  annual  license  so  to  do.  Pembina  Consol. 
Silver  Min.  &  Mill.  Co.  v.  Pennsylvania,  125 
U.  8.  181,  31  L.  ed.  650,  2  Inters.  Com.  Rep. 
24,  8  Sup.  Ct.  Rep.  737 : 

— a  statute  imposing  upon  a  foreign  cor- 
poration a  special  franchise  tax  in  addition 
to  that  levied  upon  corporations  generally. 
Southern  R.  Co.  v.  Greene,  160  Ala.  396,  i 
So.  404. 

A  statute  providing  that  when,  by  the 
laws  of  any  other  state,  any  taxes  are  im- 
posed on  insurance  companies  organized  or 
incorporated  under  the  law  of  the  state,  and 
transacting  business  in  such  other  state, 
greater  than  those  imposed  by  the  enacting 
state  upon  similar  companies  of  such  other 
state,  the  same  tax  shall  be  imposed  upon 
all  insurance  companies  doing  business  in 
the  state  which  are  organized  under  the 
laws  of  such  other  state,  is  not  contrary  to 
the  14th  Amendment  to  the  Constitution 
of  the  United  States.  Fire  Asso.  of  Phila- 
delphia V.  New  York,  119  U.  S.  110.  30 
L.  ed.  342,  7  Sup.  Ct.  Rep.  108,  affirming 
92  N.  Y.  311,  44  Am.  Rep.  380. 

But  a  like  statute  has  been  held  to  contra- 
vene the  provisions  of  the  Kentucky  Con- 
stitution that  no  law  shall  be  enacted  to 
take  effect  upon  the  approval  of  any  other 
authority  than  the  general  assembly:  that 
taxes  shall  be  levied  and  collected  for  pub- 
lic purposes  only,  and  shall  be  uniform  up- 
on all  property  subject  to  taxation  within 
the  territorial  limits  of  the  authority  levy- 
ing the  tax.  and  shall  be  levied  and  collect- 
ed by  the  general,  laws;  that  the  purposes 
for  which  a  tax  is  levied  must  be  dis- 
tinctly specified,  and  no  tax  levied  and  col- 
lected for  one  purpose  shall  ever  be  devoted 
to  another  purpose;  and  that  the  general 
assembly  may,  by  general  laws  only,  provide 
for  the  payment  of  license  fees  on  franchises 
and  the  various  trades,  occupations,  and 
professions.  Western  &  S.  L.  Ins.  Co.  v. 
Com.  133  Kv.  292,  117  S.  W.  376. 

A  statute  imposing  upon  domestic  cor- 
porations not  having  their  principal  place 
40  L.R.A.(N.S.) 


of  business  and  chief  works  within  the  state, 
a  greater  license  tax  than  upon  those  whicli 
do,  does  not  violate  the  provision  of  the 
Federal  Constitution  prohibiting  any  state 
from  passing  any  law  impairing  an  obliga- 
tion of  a  contract,  or  the  provision  of  the 
14th  Amendment,  that  no  state  shall  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.  Blue  Jacket 
Consol.  Copper  Co.  v.  Scherr,  60  W.  Va. 
633,  40  S.  E.  614. 

A  statute  imposing  a  greater  license  tax 
upon  foreign  insurance  corporations  than 
is  required  of  domestic  insurance  corpora- 
tions does  not  conflict  with  the  constitution- 
al provision  requiring  that  taxation  shall 
be  equal  and  uniform,  since  the  burden  is 
equal  upon  all  those  included  in  the  same 
class;  nor  does  it  conflict  with  art.  4,  §  2, 
of  the  Federal  Constitution,  since  citizens 
of  all  classes  are  permitted  to  pursue  the 
occupation  of  insuring  by  incorporating 
themselves  in  companies  for  that  business 
under  the  laws  of  the  state.  State  v.  Fos- 
dick,  21  La.  Anji.  434. 

But  in  American  Smelting  &  Ref.  Co.  v. 
Colorado,  204  U.  S.  103,  51  L.  ed.  393,  27 
Sup.  Ct.  Rep.  198,  9  Ann.  Cas.  978,  revers- 
ing 34  Colo.  240,  82  Pac.  531,  it  is  held  that 
a  contract  right  to  do  business  in  the  state 
during  the  corporate  lifetime  of  domestic 
corporations,  without  being  subject  to  any 
greater  liabilities  than  then  were  or  might 
be  imposed  upon  domestic  corporations,  is 
acquired  by  a  foreign  corporation  by  virtue 
of  its  admission  into  a  state  with  the  right 
to  do  business  therein  under  the  then  ex- 
isting laws  of  that  state,  which,  inter  cUia, 
subject  a  foreign  corporation  coming  into 
the  state  to  the  liabilities,  restrictions,  and 
duties  which  then  were  or  might  thereafter 
be  imposed  upon  domestic  corporations  of 
like  character;  and  that  such  right  is  un- 
constitutionally impaired  by  a  statute  exact- 
ing from  such  corporation  an  annual  tax  or 
license  fee  in  double  the  amount  of  that  im- 
posed upon  domestic  corporations. 

An  ordinance  requiring  insurance  agents 
who  represent  companies  not  located  within 
a  city,  and  those  only,  to  pay  a  tax  and  pro- 
cure a  license  before  transacting  business. 
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license  for  selling  goods,  and  fixing  one 
rate  for  selling  goods  at  the  time  within 
the  city,  and  another  and  much  larger  for 
those  without,  was  held  invalid,  as  un- 
just, partial,  and  oppressive.  In  Nashville 
V.  Althrop,  5  Coldw.  554,  an  ordinance  dis- 
criminating between  merchants  and  other 
dealers  residing  within  and  those  without 
the  limits  of  the  city,  and  prescribing  a 
special  rate  of  taxation  for  the  latter,  was 
declared  to  be  beyond  the  limit  of  constitu- 
tional legislation.  In  this  state  we  have 
no  constitutional  provision  as  to  taxation 
€0  fwmine,  but  it  is  the  settled  constitu- 
tional rule,  declared  by  oft- repeated  deci- 
sions of  this  court,  that  every  tax  must  be 
certain,  universal,  and,  so  far  as  practi- 
cable, equal  and  uniform.     Burdens  cannot 


constitutionally  be  imposed  upon  partic- 
ular individuals,  while  others  of  the  same- 
class  or  locality  who  have  rendered  no  pub- 
lic service  are  exempt."  The  case  of  Sim- 
rail  V.  Covington,  supra,  is  directly  in 
point,  as  will  appear  from  this  extract: 
"The  ordinance  now  in  question  not  only 
discriminates  between  residents  of  the  city 
of  Covington  and  those  residing  outside  of 
it,  whether  within  or  without  the  state,, 
but  it  places  a  burden  upon  some  within: 
the  city,  while  others  of  its  residents  en- 
gaged in  a  like  business  are  exempt.  It 
is  therefore  unreasonable  partial  legisla- 
tion. To  be  reasonable,  a  municipal  by> 
law  should  be  equal  in  its  operation.  Tug- 
man  V.  Chicago,  78  111.  405;  Barling  v. 
West,  29  Wis.  307,  9  Am.  Rep.  576.     This- 


cannot  be  justified  by  the  rule  that  condi- 
tions may  be  imposed  upon  a  foreign  cor- 
poration desiring  to  do.  business  within  the 
state,  since  it  relates  directly  to,  and  deals 
with,  the  individual  representative.  Sim- 
rail  V.  Covington,  90  Ky.  444,  9  L.R.A.  550, 
29  Am.  St.  Rep.  398,  14  S.  W.  369. 

Liquor  licenses. 

Another  exception  to  the  general  rule  that 
enactments  discriminating  against  nonresi- 
dents are  invalid  exists  where  the  statute  or 
ordinance  in  question  is  a  police  regulation, 
and  the  classilication  dividing  residents 
from  nonresidents  bears  a  reasonable  rela- 
tion to  the  purpose  to  be  subserved.  To 
this  exception  may  be  assigned  the  decisions 
which  uphold  the  constitutionality  of  a  re- 
quirement that  the  holder  of  a  liquor  license 
must  be  a  resident  of  the  state.,  which  are 
collected  in  the  note  to  DeGrazier  v.  Steph- 
ens, 16  L.R.A.  (N.S.)  1033,  since  the  com- 
pilation of  which  no  further  decisions  have 
appeared. 

A  statute  providing  that  every  person 
who  shall  engage  in  the  business  of  selling 
liquor  to  citizens  or  residents  of  the  state 
at  wholesale,  or  soliciting  and  taking  orders 
from  citizens  or  residents  of  the  state  for 
liquors  to  be  shipped  into  the  state,  or  fur- 
nished or  supplied  at  wholesale  to  any  per- 
son \«ithin  the  state  not  having  his,  their, 
or  its  principal  place  of  business  within  the 
state  does  not  discriminate  against  non- 
residents, the  tax  being  upon  the  business 
done  within  the  state,  and  nothing  being  re- 
quired of  a  nonresident  that  is  not  re- 
quired of  a  resident  vendor.  People  v.  Wall- 
ing, 53  Mich.  264,  18  N.  W.  807,  which  is 
reversed  in  116  U.  S.  446,  29  L.  ed.  691,  6 
Sup.  Ct.  Rep.  454,  upon  the  ground  that 
the  statute  in  question^  was  an  unlawful 
regtilation  of  interntate  commerce. 

A  statute  imposing  a  tax  on  the  busi- 
ness of  manufacturing  or  selling  liquor, 
which  provides  that  no  person  paying  a 
manufacturer's  tax  thereunder  shall  be  li- 
able to  pay  a  wholesale  dealer's  tax,  does 
not  discriminate  against  nonresidents  of  the 
state.  People  v.  Lyng,  74  Mich.  579,  42  N. 
W.  139. 
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Licenses   to   practise   medicine. 

To  the  same  exception  may  be  referred  the 
decisions  as  to  the  right  of  the  state  to- 
discriminate  between  residents  and  nonresi- 
dents with  regard  to  the  qualifications- 
which  will  entitle  one  to  a  license  to  prac- 
tise medicine. 

A  statute  making  it  unlawful  for  any 
person  to  practise  medicine  within  the  state 
without  first  obtaining  a  license,  and  pro- 
viding for  the  issuance  of  licenses,  (1)  to- 
graduates  of  reputable  medical  colleges;  (2) 
to  persons  who  have  resided  and  practised 
medicine  in  the  state  continuously  for  tea 
years  immediately  prior  to  the  taking  effect 
of  the  act;  and  (3)  to  persons  who  have  re- 
sided and  practised  medicine  in  the  state 
continuously  for  three  years  immediately 
prior  to  the  taking  effect  of  the  act,  and 
who  have  prior  to  that  date  attended  one 
full  course  of  lectures  in  some  reputable 
medical  college, — is  not,  in  so  far  as  it 
makes  continuous  residence  in  the  state  ei- 
ther for  ten  years  or  for  three  years  one  of 
the  necessary  qualifications  of  the  applicant 
for  license  to  practise  medicine,  in  confiict 
with  the  provisions  of  the  Federal  Constitu- 
tion that  the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  stales,  and  that  no* 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States,  since  the 
act  is  not  a  grant  of  privileges  or  immuni- 
ties, but  an  exercise  of  the  police  power  for 
a  purpose  to  which  the  classification  therein^ 
made  bears  a  direct  relation.  State  ex  rel. 
Walker  v.  Green,  112  Ind.  462,  14  N.  E.  352. 

A  similar  statute  was  sustained  in  Ex 
parte  Spinney,  10  Nev.  323,  in  which  it  was- 
said:  "Now  this  law  makes  no  distinction 
in  terms  between  our  own  citizens  and'  citi- 
zens of  other  states.  It  merely  prescribes 
the  qualifications  that  practitioners  are  re- 
quired to  possess,  and  admits  all  to  practise* 
who  can  bring  themselves  within  the  rule, 
whether  they  are  citizens  of  this  state  or 
other  states.  But  it  is  argued  that  one  of 
the  sorts  of  qualification  recognized  is  such 
that  of  necessity  none  but  citizens^  o£  this 
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one  being  clearly  an  infringement  of  indi- 
vidual right,  partial  and  unreasonable  in 
its   character,   cannot  be   sustained." 

This  doctrine  appears  to  have  been  adopt- 
od  by  practically  all  the  courts,  and  is 
clearly  founded  in  reason  and  justice.  Some 
courts  hold  that  such  an  ordinance  is  in- 
valid because  it  authorizes  the  taking  of 
one  citizen's  property  for  the  benefit  of  the 
public,  and,  worse  still,  for  private  use  or 
advantage,  without  just  compensation.  St. 
Charles  v.  Nolle,  51  Mo.  122,  11  Am.  Rep. 
440.  But  a  sufficient  reason  under  our 
Constitution  is  that  the  discrimination  in 
^  favor  of  the  resident  of  the  town,  and 
against  the  nonresident,  violates  the  rule 
of  uniformity.  It  has  been  held  that  such 
distinctions  between  the  inhabitants  of  the 


state,  based  upon  no  other  ground  than 
the  place  of  actual  residence,  are  in  re- 
straint of  trade,  invidious,  unjust,  and  il- 
legal. State,  Muhlenbrinck,  Prosecutor,  v. 
Long  Branch,  42  N.  J.  L.  364,  36  Am.  Rep. 
518.  Ordinances  passed  in  the  exercise  of 
the  police  power,  or  for  the  purpose  of 
revenue,  and  intended  to  regulate  or  control 
the  sale  of  articles  in  a  town  or  city,  or 
in  other  matters,  must,  of  course,  be  rea- 
sonable, and  it  belongs  to  the  courts  to 
determine  what  are  reasonable  regulations 
within  the  power  granted  by  charter.  Kip 
V.  Paterson,  26  N.  J.  L.  298;  State,  Mor- 
gan, Prosecutor,  v.  Orange,  50  N.  J.  L.  389, 
13  Atl.  240.  In  the  case  last  cited  it  was 
held  that  an  ordinance  imposing  a  larger 
license  fee  on  a  nonresidentt  than  on  a  resi- 


state  can  possess  it.  This  is  so,  but  it  does 
not  follow,  therefore,  that  the  law  is  uncon- 
stitutional; for  if  the  qualification  is  in 
itself  reasonable,  and  such  as  tends  to  sub- 
serve public  interests,  the  legislature  had 
the  right  to  exact  it,  and  the  circumstance 
that  citizens  of  other  states  cannot  possess 
ft  may  be  a  misfortune  to  them,  but  is  no 
reason  why  a  precaution  proper  in  itself 
should  be  dispensed  with." 

An  ordinance  requiring  the  licensing  of 
Itinerant  physicians,  but  which  nowhere  con- 
'fines  itself  to  traveling  physicians  who  are 
nonresidents  of  the  city,  is  not  open  to  ob- 
jection as  discriminating  in  favor  of  resi- 
dents. Fairfield  v.  Shallenberger,  135  Iowa, 
615,  113  N.  W.  459. 

Discrimination  in  fish  and  game  laws. 

The  decisions  upon  the  right  to  discrimii\- 
ate  against  nonresidents  in  granting  licenses 
to  take  fish  or  game  are  collected  in  the  note 
to  Harper  v.  Galloway,  26  L.R.A.(N.S.) 
794;  and  see  also  on  the  subject,  State  v. 
Leavitt,  26  L.R.A.(N.S.)  799,  as  well  as  the 
cases  following,  which  have  appeared  since 
the  compilation  of  the  note  referred  to. 

In  People  v.  Setunsky,  161  Mich.  624,  126 
N.  W.  844,  it  is  held  that  a  state  may  ex- 
clude nonresidents  altogether  from  fishing 
privileges  in  its  waters,  and  therefore  may 
require  them  to  pay  a  larger  license  fee  for 
their  fishing  boats  than  is  required  from 
residents  of  the  state. 

A  statute  forbidding  the  taking  of  lob- 
sters from  the  waters  of  the  state  without  a 
lioense,  and  which  provides  that  the  com- 
missioners of  fisheries  may  grant  or  refuse 
such  licenses  "to  such  citizens  of  this  state 
as  have  resided  in  this  state  for  at  least  one 
year  next  preceding  the  grantins:  of  such 
license,  as  they  may  think  proper,"  is  a 
proper  exercise  of  the  police  power,  and 
does  not  violate  any  constitutional  right  of 
aliens  or  nonresidents.  State  v.  Kofines,  33 
R.  L  211,  80  Atl.  432. 

A  statute  prohibiting  nonresidents  from 
taking  pearl  mussels  or  other  shellfish  for 
profit,  without  license  and  payment  of  a 
prescribed  privilege  tax,  does  not  contravene 
40  L.R.A.(N.S.) 


the  provisions  of  art.  4,  §  2,  or  of  the  14th 
Amendment,  of  the  Federal  Constitution, 
since  the  title  of  game  and  fish  not  reduced 
to  possession  or  under  restraint  is  in  the 
several  states  in  trust  for  their  inhabitants, 
and  the  right  to  take  such  game  or  fish 
is  a  property  right,  and  not  one  of  citizen- 
ship, and  therefore  not  among  the  rights, 
privileges,  and  immunities  secured  by  the 
Federal  Constitution.  Stnte  v.  Ashman,  123 
Tenn.  654,  135  S.  W.  325. 

Merchants. 

The  exception  of  "farm  products  pur- 
chased from  the  producer,"  from  the  return 
required  to  be  made  by  merchants  and  oth- 
er dealers  as  the  basis  of  a  license  tax,  is 
not  a  discrimination  against  the  citizens  of 
other  states.  State  v.  Stevenson,  109  N. 
C.  730,  26  Am.  St.  Rep.  595,  14  S.  E.  385. 

Such  an  exception  does  not  render  the 
statute  imposing  it  a  discrimination  in 
favor  of  inhabitants  of  the  state  as  against 
nonresidents,  upon  the  theory  that,  by  rea- 
son of  locality,  a  merchant  naturally  will 
buy  a  much  greater  quantity  of  farm  pro- 
ducts in  his  own  state  than  out  of  it.  Ex 
parte  Brown,  48  Fed.  435. 

A  statute  requiring  a  license  to  be  ob- 
tained for  the  sale  of  goods,  if  designed  to 
discriminate  against  nonresident  merchants, 
and  against  goods  sold  from  other  states,  in 
favor  of  resident  merchants  and  goods  held 
in  the  state  for  sale,  and  so  operating,  is 
invalid.  Ex  parte  Thornton,  4  Hughes,  220, 
12  Fed.  538. 

A  statute  imposing  a  tax  on  every  non- 
resident who  shall  sell  goods  within  the 
state  so  discriminates  against  nonresidents 
as  to  violate  art.  4,  §  2,  of  the  Federal  Con- 
stitution.   Sinclair  v.  State,  69  N.  C.  47. 

An  ordinance  imposing  a  greater  tax  on 
the  amount  of  sales  made  by  nonresident 
merchants  than  on  those  made  by  residents 
contravenes  a  constitutional  provision  that 
all  taxes  shall  be  uniform  upon  the  same 
class  of  subjects.  Easton  City  v.  Easton 
Beef  Co.  5  Pa.  Co.  Ct.  68. 

But  in  Com.  use  of  Titusville  v.  Clark,  195 
Pa.  634,  57  L.R.A.  348,  86  Am.  St.  Rep.  694, 
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dent  was  illegal,  as  being  discriminating, 
and  therefore  unreasonable.  Other  deci- 
sions to  be  examined,  and  i^hich  seem  to 
be  directly  in  point,  are  Atlanta  v.  Jacobs, 
125  Ga.  523,  154  S.  E.  634;  Ex  parte  Frank, 
52  Cal.  606,  28  Am.  Rep.  642;  Saginaw  v. 
Saginaw  Circuit  Judge,  106  Mich.  32,  63 
N.  W.  985;  Clements  v.  Casper,  4  Wyo.  494, 
35  Pac.  472;  Pacific  Junctioa  v.  Dyer,  64 
Iowa,  38,  19  N.  W.  862;  Shamokin  v.  Flan- 
nigan,  156  Pa.  43,  26  Atl.  780;  Indianapolis 
V.  Bieler,  138  Ind.  30,  36  N.  E.  857;  Graflf- 
ty  V.  Rushville,  107  Ind.  502,  57  Am.  Rep. 
328,  8  N.  E.  600;  Fecheimer  v.  Louisville, 
84  Ky.  306,  2  S.  W.  65.    "The  corporation 


is  not  endowed  with  power  to  pass  ordi- 
nances in  restraint  of  trade.  Kip  ▼.  Pater- 
son,  supra;  Dunham  ▼.  Rochester,  5  Cow. 
462.  The  control  it  may  exercise  over  busi- 
ness and  trade  is  such  only  as  belongs  to 
the  necessities  and  demands  of  local  govern- 
ment, such  as  have  relation  to  the  general 
prosperity  of  the  citizen,  the  public  health, 
order,  and  morals  of  the  community.  It 
cannot,  outside  of  these  considerations,  en- 
ter into  the  arena  of  business  competition 
to  advance  a  favored  class  and  retard  oth- 
ers. All  citizens  in  pursuit  of  legitimate, 
honest  occupations  stand  equal  before  the 
law,   and   a   police    power   intrusted   to   a 


46  Atl.  286,  it  is  held  that  the  provision 
in  an  ordinance  requiring  a  license  tax  for 
revenue  purposes  from  all  dealers  or  vendors 
of  merchandise,  that  no  manufacturer  wlio 
is  a  citizen  of  the  municipality  shall  be  con- 
sidered a  dealer  or  vendor  unless  he  selU 
goods  not  of  his  own  manufacture,  is  a 
proper  classification  and  a  valid  exercise  of 
legislative  power. 

I  Transient   merchants. 

A  statute  conferring  upon  a  city  a  power 
to  license,  tax,  and  regulate  transient  mer- 
chants cannot  be  regarded  as  discriminat- 
ing in  favor  of  residents.  Mt.  Pleasant  v. 
Clutch,  6  Iowa,  546. 

An  ordinance  for  the  licensing  of  tran- 
sient merchants  is  not  to  be  regarded  as  dis- 
criminating against  nonresidents  merely  be- 
cause there  may  not  be  any  resident  mer- 
chants who  are  compelled  to  pay  the  license. 
Ottumwa  V.  Zekind,  95  Iowa,  622,  29  L.R.A. 
734,  58  Am.  St  Rep.  447,  64  N.  W.  646. 

But  an  ordinance  requiring  transient 
merchants  to  obtain  a  license,  and  defining 
transient  merchants  as  ''every  nonresident 
person  who  shall  sell,  exchange,  or  dispose 
of  any  goods,  wares,  or  merchandise  of  his 
own,  or  of  other  nonresident  owners,"  con- 
flicts with  the  provision  of  the  Iowa  Con- 
stitution that  laws  of  a  general  nature 
shall  have  a  uniform  operation.  Pacific 
Junction  v.  Dyer,  64  Iowa,  38,  19  N.  W. 
862. 

An  ordinance  providing  that  persons  who 
"temporarily  reside  in"  a  municipality  must 
obtain  .a  license  before  they  can  sell  goods 
in  a  certain  manner  is  invalid  by  reason  of 
its  discrimination  against  nonresidents. 
Carrollton  v.  Bazzette,  159  111.  284,  31 
L.R.A.  522,  42  N.  E.  837. 

An  ordinance  imposing  a  license  tax  on 
transient  persons  other  than  citizens  of  the 
municipality,   for   selling  goods,   is   uncon- 
stitutional and  void.     McGraw  v.  Marion, 
*  98  Ky.  673,  47  L.R.A.  593,  34  S.  W.  18. 

A  statute  imposing  a  license  tax  upon 
'all  traveling  agents  from  other  states  of- 
fering any  species  of  merchandise  for  sale 
or  selling  the  same,"  but  which  exacts  no  li- 
cense or  tax  upon  the  same  class  of  persons 
who  are  citizens  of  the  state,  violates  art.  4, 
§  2,  of  the  Federal  Constitution.  McGuire 
V.  Parker,  32  La.  Ann.  832.  In  this  case ' 
40  L.R,A.(N.S.) 
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the  court  said:  "When  we  consider  the 
meaning  of  these  terms,  and  reflect  upon  the 
important  object  sought  to  be  accomplished 
by  this  constitutional  provision,  so  essential 
not  only  to  unrestricted  trade  and  inter- 
course between  the  states,  but  even  to  the 
liberties  and  highest  privileges  of  the  citi- 
zens of  a  common  country,  we  are  bound  to 
conclude  ths,t  a  requirement  of  a  state  law 
that  discriminates  so  glaringly  against  citi- 
zens of  other  states,  and  in  favor  of  the 
citizens  of  its  own  state,  is  designed  to  de- 
feat the  objects  and  purposes  which  this 
wise  constitutional  provision  was  intended 
to  secure,  and  tlierefore  violates  the  spirit 
of  the  clause  invoked." 

An  ordinance  regulating  transient  trad- 
ers, which  imposes  a  license  fee  upon  non- 
residents only,  is  invalid  as  being  in  re- 
straint of  trade.  Saginaw  v.  Saginaw  Cir- 
cuit Judge,  106  Mich.  32,  63  N.  W.  986. 

An  ordinance  providing  for  the  licensing 
and  regulation  of  itinerant  merchants  and 
transient  vendors,  which  expressly  excludes 
from  its  operation  actual  and  bona  fide 
residents  of  the  city,  contravenes  the  pro- 
vision of  art.  4,  §  2,  and  of  the  14th  Amend- 
ment of  the  Federal  Constitution,  as  well 
as  a  provision  of  the  state  Constitution 
that  no  member  of  the  state  shall  be  de- 
prived of  any  of  the  rights  or  privileges  se- 
cured to  any  of  the  citizens  thereof.  State 
ex  rel.  Greenwood  v.  Nolan,  108  Minn.  170. 
122  N.  W.  255. 

Hawkers,  peddlers,  and  itinerant  venders. 

A  statute  providing  that  before  any  per- 
son, either  as  owner,  manufacturer,  or 
agent,  shall  travel  through  any  county  and 
peddle  or  sell  certain  enumerated  articles, 
he  shall  procure  a  license,  does  not  dis- 
criminate against  nonresidents  of  the  state 
or  of  any  county.  Crenshaw  v.  State,  95 
Ark.  464,  130  S.  W.  569. 

A  village  ordinance  defining  who  shall  be 
deemed  peddlers  under  its  provisions,  and 
requiring  such  persons  to  obtain  a  license, 
which  by  its  terms  applies  to  "every  per- 
son," and  which  provides  that  it  shall  not 
be  construed  to  apply  to  "the  regular  and 
ordinary  trade  of  merchants  or  storekeep- 
ers occupying  established  and  permanent 
places  of  business  in  said  village,  nor  to  the 
taking  of  orders  and  delivery  of  goods  to 
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corporation  is  unreasonably  exercised  in 
making  invidious  distinctions  between  citi- 
zens endowed  with  equal  rights.  It  is  in- 
eompetent  for  this  board  of  commissioner s, 
intrusted  as  it  is  with  the  rule  in  local 
municipal  affairs,  to  erect  walls  of  exclu- 
sion against  citizens  without  its  limits,  or 
obstruct  free  commerce  and  trade  between 
them  and  its  own  inhabitants."  State, 
Muhlenbrinck,  Prosecutor,  ▼.  Long  Branch, 
supra.  It  seems  to  us  that  the  ordinance 
in  question  is  aimed  at  nonresidents,  and 
there  is  room  for  the  reasonable  suspicion 
that  it  was  designed  principally  for  the 
benefit  of  residents,   in  erecting  a  barrier 


against  the  introduction  of  foreign  trade 
for  their  protection.  It  is  therefore  open 
to  the  just  cilticism  that  it  is  discrimina- 
tive,  in  restraint  of  trade,  and  not  author- 
ized by  the  terms  of  the  Constitution, 
which  were  intended  to  secure  equality  in 
such  matters.  Saginaw  v.  Saginaw  Circuit 
Judge,  106  Mich.  32,  63  N.  W.  985.  "Mu- 
nicipalities are  not  in  any  sense  close  cor- 
porations. They  are  not  vested  with  rights 
for  local  legislation,  in  order  that  they  may 
arrogate  to  their  own  inhabitants  addition- 
al rights  and  privileges  to  those  enjoyed  by 
other  citizens  of  the  state  or  nation.  Nei- 
ther may   rights  be  denied  to  its  citizens 


their  customers  by  established  dealers  in 
the  regular  course  of  their  business,"  does 
not  discriminate  against  nonresidents.  Case 
&  M.  Co.  V.  Forest  Park,  162  111.  App. 
188. 

A  town  ordinance  making  it  unlawful  for 
any  traveling  peddler  to  ply  his  vocation 
within  the  corporate  limits  without  first 
procuring  a  license  does  not  discriminate 
in  favor  of  citizens  of  the  town,  and  against 
those  who  do  not  reside  in  the  town.  Mar- 
tin V.  Hosedale,  130  Ind.  109,  29  N.  E.  410. 

A  statute  requiring  peddlers  to  be  li- 
censed, and  restricting  the  granting  of  such 
license  to  the  county  in  which  the  appli- 
cant holds  his  residence,  cannot  be  so  ap- 
plied as  to  discriminate  against  citizens  of 
other  states.    Bliss's  Petition,  63  N.  H.  135. 

A  statute  which,  for  the  purpose  of  rev- 
enue, imposes  taxes  on  occupations,  includ- 
ing, inter  aUoy  that  of  peddling,  and  pun- 
ishing a  failure  to  take  out  a  license  as 
a  misdemeanor,  is  not  rendered  obnoxious 
to  the  provision  of  the  Federal  Con- 
stitution that  "the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and 
immunities  of  the  citizens  of  the  several 
states,"  by  the  passage  of  another  statute 
providing  that  it  shall  be  lawful  for  all  per- 
sons to  peddle  and  sell  without  a  license  all 
things  made  or  manufactured  in  the  state, 
since  it  is  within  the  power  of  the  state- to 
exempt  from  taxation  manufactures  within 
its  borders.     Seymour  v.  State,  61  Ala.  52. 

A  statute  requiring  a  license  to  be  ob- 
tained by  peddlers  of  certain  articles  in  any 
county,  but  providing  that  the  act  "shall 
not  apply  to  any  resident  merchant  in  said 
county,"  is  obnoxious  to  the  provision  of 
the  14th  Amendment,  prohibiting  a  state 
from  denying  to  any  person  within  its  juris- 
diction the  full  protection  of  the  laws,  and 
is  also  in  conflict  with  art.  2,  §  18,  of  the 
Constitution  of  the  state  of  Arkansas,  which 
provides  that  "the  general  assembly  shall 
not  grant  to  any  citizen,  or.  class  of  citizens, 
privileges  or  immunities  which  by  the  same 
terms  shall  not  equally  belong  to  all  citi- 
zens." Ex  parte  Deeds,  76  Ark.  542,  87  S. 
W.  1030. 

A  statute  providing  for  the  licensing  of 
itinerant  venders,  and  defining  an  itinerant 
vender  as  any  person,  either  as  principal  or 
agent,  who  engages  in  a  temporary  or  tran- 
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sient  business  in  the  state,  either  in  one  lo- 
cality, or  in  traveling  about  the  country,  or 
from  place  to  place,  selling  manufactured 
goods,  wareB,  or  merchandise,  violates  the 
provision  of  the  Federal  Constitution  that 
the  citizens  of  each  state  shall  be  entitled 
.to  all  privileges  and  immunities  of  citizens 
of  the  several  states,  since  tne  citizen  of 
another  state  who  has  no  permanent  place 
I  of  business  is  inhibited  from  selling  his  man- 
I  ufactured  articles  to  consumers  in  Colorado, 
except  on  payment  of  a  license  fee,  if  he 
seeks  and  secures  such  customers  in  a  man- 
ner which  would  make  him  an  itinerant 
vender  as  defined  by  the  act,  while  the  citi- 
zen and  resident  of  the  state  with  a  per- 
manent place  of  busines  therein  is  exempted 
from  its  operation;  and  such  statute  can- 
not be  justified  as  an  exercise  of  the  police 
power  on  the  ground  that  its  purpose  is  to 
prevent  fraud,  since  the  classification  there- 
in bears  no  reasonable  or  just  relation  to 
the  object  to  which  it  is  addressed,  but  is 
merely  arbitrary.  Smith  v.  Farr,  46  Colo. 
364,  104  Pac.  401. 

In  Leonard  v.  Reed,  46  Colo.  307,  133  Am. 
St.  Rep.  77,  104  Pac.  410,  the  same  statute 
was  again  held  invalid  as  being  nothing 
more  or  less  than  an  imposition  of  a  tax 
upon  nonresidents  bringing  merchandise  in- 
to the  state  for  the  privilege  of  selling  it, 
the  court  saying:  "Plaintiff  in  error  is  re- 
quired to  pay  the  license  fee  exacted  for  the 
privilege  of  disposing  of  his  merchandise  at 
a  storeroom^  because  he  temporarily  occu- 
pies it  without  the  intention  of  engaging  in 
permanent  trade  at  that  place.  His  tem- 
porary occupation  results  from  the  fact  that 
he  is  a  nonresident,  bringing  with  him 
from  a  sister  state  articles  of  merchandise 
which  he  seeks  to  dispose  of  to  those  pur- 
chasing for  their  own  use.  A  resident  mer- 
chant permanently  engaged  in  selling  the 
same  class  of  merchandise  at  a  storeroom 
in  Colorado  Springs  is  exemnted  from  the 
payment  of  such  license.  This  imposes  a 
burden  upon  the  nonresident  c6ming  to  the 
state  for  the  purpose  of  en^raging  in  com- 
merce, by  requiring  him  to  pay  for  the  priv- 
ilege of  selling  articles  of  merchandise 
brought  with  or  sent  to  him  from  the  out- 
side, from  which  the  resident  permanently 
engaged  in  business  is  exempted." 

A  power  conferred  upon  a  municipality 
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and  still  allowed  to  be  exercised  by  non- 
residents who  may  come  within  the  corpo- 
rate limits.  Discrimination  against  resi- 
dents is  equally  odious  as  discrimination 
in  their  favor."  Horr  &  B.  Mun.  Police 
Ord.  §  137. 

We   conclude,    therefore,   that   the   ordi- 
nance of  Morehead  City  under  which  the  de- 


fendant was  charged  criminally  before  the 
justice  is  invalidi  in  that  "it  spends  its 
whole  force  on  nonresidents,  and  spar^ 
residents  entirely."  The  Superior  Court 
properly  directed  that  a  verdict  of  not 
guilty  be  entered  upon  the  findings  of  the 
jury.  The  defendant  was  entitled  to  his 
discharge. 


by  its  charter,  to  tax  itinerant  traders,  is 
not  properly  exercised  by  an  ordinance  im- 
posing such  a  tax  upon  nonresidents  only. 
Gould  V.  Atlanta,  55  Ga.  678.  In  this  case 
the  court  said:  "When  power  is  given  to 
municipal  corporations  to  impose  taxes, 
whatever  else  the  grant  may  mean,  it  cer- 
tainly means  that  the  citizens  are  to  be 
taxed.  That  is  the  plainest  and  most  ob- 
vious construction  in  all  cases.  Other  per- 
sons may  be  included,  but  citizens  must  be, 
unless  expressly  excepted.  It  is  for  them, 
and  upon  them  chiefly,  that  local  legislation 
is  to  act.  Until  there  is  an  ordinance  that 
binds  the  citizen,  there  can  be  none  (other 
than  a  mere  police  regulation)  that  binds 
the  stranger.  When  the  stranger  comes 
into  the  city  he  may  be  watched,  but  he  can- 
not be  taxed  if  citizens  of  his  class  are  not 
taxed,  unless  there  is  some  special  grant  of 
authority  enabling  the  municipality  to  tax 
him  as  a  nonresident." 

A  municipal  ordinance  imposing  a  license 
tax  upon  nonresident  peddlers  only  is  void, 
because  it  tends  to  create  monopolies,  and 
makes  an  unjust  and  unwarrantable  dis- 
crimination between  resident  and  nonresi- 
dent citizens  exercising  the  same  calling 
in  a  business  which  before  its  enactment 
was  free  to  all.  Braoeville  v.  Doherty,  30 
111.  App.  645. 

A  city  ordinance  requiring  peddlers  to  pro- 
cure licenses,  but  exempting  from  its  opera- 
tion bona  fide  residents  who  may  sell  arti- 
cles manufactured  in  the  city,  is  void.  Lu- 
cas V.  Macomb,  49  111.  App.  60. 

In  Sears  v.  Warren  County,  36  Ind.  267, 
10  Am.  Rep.  62,  it  was  held  t' at  a  statute 
requiring  a  license  fee  to  be  paid  by  travel- 
ing merchants  and  peddlers  not  residents  of 
the  state  was  not  in  conflict  with  the  pro- 
vision of  the  Federal  Constitution  that  the 
citizens  of  each  state  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  in 
the  several  states,  upon  the  ground  that  the 
tax  is  not  on  the  persons  or  properly  of 
nonresidents,  but  on  a  particular  business 
carried  on  in  the  state;  and,  further,  that 
it  did  not  conflict  with  the  provision  of  the 
state  Constitution  that  the  general  assembly 
shall  not  grant  to  any  ^citizen  or  class  of 
citizens  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to 
all  citizens,  since  such  section  can  have  no 
application  to  nonresidents  of  the  state. 

A  municipal  ordinance  requiring  every 
person  who  hawks  or  peddles  any  goods, 
wares,  or  merchandise  not  the  growth  or 
manufacture  of  the  county  in  which  the  city 
enacting  the  ordinance  is  situated,  and  con- 
taining the  proviso  that  nothing  therein 
shall  be  construed  to  apply  to  any  citizens 
40  L.R.A.(N.S.) 


of  the  city,  is  not  a  valid  exercise  of  power, 
being  repugnant  to  the  provision  of  the  Fed- 
eral Constitution  that  the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states, 
and  to  the  provision  of  the  state  Constitu- 
tion that  the  general  assembly  shall  not 
grant  to  any  citizen  or  class  of  citizens 
privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all 
citizens.  Graffty  v.  Rushville,  107  Ind.  602, 
57  Am.  Rep.  128,  8  N.  E.  609. 

A  statute  imposing  a  peddlers'  license 
tax  which  expressly  exempts  from  its  opera- 
tion the  owner  of  goods  peddling  them  in 
the  county  in  which  he  is  a  resident  tax- 
payer, or  in  any  county  immediately  ad- 
joining thereto,  obviously  discriminates  in 
favor  of  the  resident  against  the  nonresi- 
dent>  and  is  repugnant  to  art.  4,  §  2,  of  the 
Federal  Constitution.  Re  Jarvis,  66  Kan. 
329,  71  Pac.  676,  15  Am.  Crim.  Rep.  391. 

A  statute  requiring  peddlers  to  obtain 
licenses,  and  providing  that  itinerant  per- 
sons who  are  citizens  of  the  state  and  who 
vend  exclusively  goods,  wares,  and  merchan- 
dise which  are  the  growth,  product,  or  man- 
ufacture of  the  state,  shall  not  be  deemed 
peddlers,  nor  required  to  take  out  a  license, 
violates  art.  4,  §  2,  of  the  Federal  Constitu- 
tion.   Rash  V.  Halloway,  82  Ky.  674. 

An  ordinance  imposing  a  license  tax  on 
"peddlers  or  itinerant  retailers  of  goods" 
applies  to  residents  as  well  as  nonresidents. 
West  V.  Mt.  Sterling,  23  Ky.  L.  Rep.  1670, 
65  S.  W.  120. 

A  statute  requiring  peddlers  to  obtain  a 
license,  but  providing  that  "any  resident  of 
a  town  having  a  place  of  business  therein, 
owning  and  paying  taxes  to  the  amount  of 
$26  on  his  stock  in  trade,  can  peddle  said 
goods  in  his  own  town  without  paying  any 
license  fee  whatever,"  conflicts  with  the  pro- 
vision of  the  14th  Amendment,  that  "no 
state  shall  deny  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws," 
and  denies  the  equal  right  to  acquire  prop- 
erty and  pursue  happiness  guaranteed  by 
the  state  Constitution,  since  the  differentia- 
tion of  persons  who  are,  from  those  who  are 
not,  to  pay  license  fees,  is  not  a  discrim- 
ination based  upon  the  inherent  differences 
in  the  nature  of  the  business  carried  on,  or 
the  kind  of  property  owned  or  dealt  in. 
State  V.  Mitchell,  97  Me.  66,  94  Am.  St.  Rep. 
481,  53  Atl.  887. 

A  discrimination  in  the  granting  of  ped- 
dlers' licenses,  but  which  no  fee  is  required 
of  a  person  in  the  city  or  town  in  which  he 
pays  taxes  upon  his  stock  in  trade,  and  is 
qualified  to  vote,  is  obnoxious  to  the  lAtb 
Amendment.    Com.  v.  Hana,  195  Mass.  262, 
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11  L.R.A.(N.S.)  799,  122  Am.  St.  Rep.  261, 
81  N.  £.  149,  11  Ann.  Cas.  614. 

An  ordinance  imposing  a  license  tax  up- 
on hawkers  and  peddlers  which  practically 
exempts  residents  from  its  provisions,  while 
imposing  an  unjust  and  unreasonable  license 
fee  upon  nonresidents,  is  invalid.  Brooks 
T.  Mangan,  86  Mich.  676,  24  Am.  St.  Kep. 
137,  49  N.  W.  633. 

An  ordinance  making  it  unlawful  to  sell 
or  offer  for  sale,  as  a  hawker,  peddler,  trav- 
eling merchant,  or  agent,  either  by  sample 
or  otherwise,  any  garden,  farm,  or  dairy 
products,  or  any  other  goods,  wares,  or  mer- 
chandise, without  first  obtaining  a  license, 
but  containing  a  proviso  that  it  should  not 
apply  to  those  persons  holding  mercantile  li- 
censes within  the  borough,  who  should  com- 
ply with  the  market  ordinance,  nor  to  per- 
sons selling  or  offering  for  sale  the  products 
of  th^ir  own  farm  or  garden,  and  hawkers 
who  first  attend  the  borough  market  and 
comply  with  the  provisions  of  the  market 
ordinance,  is  invalid  as  a  trade  regulation. 
Shamokin  y.  Flannigan,  166  Pa.  43,  26  Atl. 
780. 

A  borough  ordinance  which  discriminates 
against  nonresidents  by  prohibiting  all  per- 
sons from  peddling  or  selling  goods  from 
house  to  house  without  a  license,  which  is 
fixed  at  so  high  a  figure  that  it  amounts  to 
a  prohibition,  but  which  excepts  residents 
of  the  borough  from  its  provisions,  is  void, 
being  beyond  the  powers  of  the  corporation ; 
and  it  cannot  be  sustained  as  a  police  regu- 
lation, because  not  directed  against  the 
business  or  practice  sought  to  be  regulated, 
but  against  some  of  the  persons  engaged  in 
it.  Sayre  v.  Phillips,  148  Pa.  482,  16 
L.ILA.  49,  83  Am.  St  Rep.  842,  24  Atl.  76. 

A  statute  imposing  a  license  fee  upon 
peddlers  in  a  certain  county,  but  providing 
that  it  shall  not  apply  to  merchants  resid- 
ing and  having  a  regular  place  of  business 
therein,  nor  to  the  sale  by  citizens  of  the  said 
county  or  products  of  their  own  growth 
and  manufacture,  is  not  a  police  regulation, 
intended  to  protect  the  people  against  fraud 
from  traveling  venders  of  merchandise,  but 
is  intended  to  protect  the  merchants  and 
residents  of  the  county  against  competition 
from  those  who  live  in  any  other  part  of  the 
world,  and  is  therefore  a  denial  to  citizens 
residing  outside  of  the  county  of  equal 
rights  in  business  with  those  who  live  in  the 
county,  on  the  sole  ground  of  their  residence, 
and  therefore  violative  of  art.  4,  §  2,  of 
the  Federal  Constitution.  Com.  v.  Snyder, 
182  Pa.  630,  38  Atl.  366. 

An  ordinance  prohibiting  peddling  with- 
out a  license,  with  a  proviso  that  it  shall 
not  apply  to  persons  holding  mercantile 
licenses  within  the  borough,  is  not  a  police, 
but  a  trade,  regulation,  and  therefore  inval- 
id.    West  Pittston  v.  Dymond,  8  Kulp,  12. 

An  exemption  of  manufacturers  who  have 
paid  taxes  on  capital  employed,  from  the 
provisions  of  a  statute  imposing  a  license 
tax  upon  peddlers,  in  its  application  to  a 
citizen  of  onother  state,  deprives  him  of 
privileges  and  immunities  possessed  by  eiti- 
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zens  of  the  enacting  state.    Com.  v.  Myer, 
92  Va.  809,  31  LJI.A.  379,  23  S.  E.  915. 

A  statute  which  provides  that  no  person 
shall  be  licensed  as  a  peddler  who  has  not 
resided  in  the  state  one  year  next  preced- 
ing the  application  for  a  license,  and  that 
no  person  shall  be  deemed  a  peddler  by 
reason  of  selling  articles  which  are  the 
manufacture  of  the  state,  with  certain  speci- 
fied exceptions,  unconstitutionally  discrim- 
inates against  citizens  of  other  states.  Re 
Watson,  15  Fed.  511. 

Hucksters. 

A  statute  making  it  unlawful  for  any 
person  to  engage  in  huckstering  without  ob- 
taining a  license,  but  containing  the  pro- 
vision that  nothing  contained  therein  should 
prevent  any  citizen  of  the  commonwealth 
from  vending,  hawking,  or  peddling  products 
of  his  farm  or  garden,  contravenes  art.  4, 
§  2,  of  the  Federal  Constitution.  Com.  v. 
Simons,  16  Pa.  Co.  Ct.  660. 

Canvassers  and  sample  sellers. 

In  Dozier  v.  State,  164  Ala.  83,  129  Am. 
St.  Rep.  61,  46  So.  9,  reversed  in  218  U. 
S.  124,  54  L.  ed.  966,  28  L.R.A.(N.S.)  264, 
30  Sup.  Ct.  Rep.  649,  on  the  ground  that 
the  statute  in  question  was  an  interference 
with  interstate  commerce,  it  was  held  that 
a  statute  imposing  a  license  tax  upon  any 
person  soliciting  orders  for  the  enlargement 
-of  photographs  or  for  picture  frames,  but 
providing  that  the  act  shall  not  apply  to 
merchants  or  dealers  having  a  permanent 
place  of  business  in  the  state,  and  keeping 
picture  frames  as  a  part  or  all  of  their 
stock  in  trade,  did  not  unconstitutionally 
discriminate  in  favor. of  merchante  having  a 
permanent  place  of  business,  as  against 
merchants  residing  without  the  state,  since 
the  condition  or  exception  applies  alike  to 
any  merchant,  whether  residing  in  the  state 
or  out  of  it,  provided  he  has  a  permanent 
place  of  business  in  the  state. 

A  statute  imposing  a  license  tax  for  pur- 
poses of  revenue  upon  every  person  not  a 
resident  merchant,  mechanic,  or  manufac- 
turer, engaging  in  the  business  of  selling  by 
sample,  does  not  discriminate  in  favor  of  the 
citizens  of  the  state,  since  the  word  "resi- 
dents," as  used  in  connection  with  the  wordbB 
"merchant,  mechanic,  or  manufacturer,"  is 
not  intended  to  import  a  personal  residence, 
but  only  the  place  of  business.  Spcer  v. 
Com.  23  Gratt.  936,  14  Am.  Rep.  164. 

A  statute  discriminating  between  a  mer- 
chant and  a  sample  merchant,  by  taxing  the 
business  of  the  one  lightly  while  taxing  that 
of  the  other  heavily,  cannot  be  held  uncon- 
stitutional on  the  assumption  that  mer- 
chante must  necessarily  be  residente,  and 
that  sample  merchants  must  necessarily 
be  nonresidente.  Ex  parte  Thornton,  4 
Hughes,  220,  12  Fed.  638. 

An  ordinance  requiring  a  license  to  be 

obtained   by   any   person   whose    principal 

place  of  business  is  not  in  the  city,  or  who 

conducte   his   principal   place   of  business 
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without  the  city,  and  sells  or  offers  to  sell 
any  goods,  wares,  or  merchandise  by  sam- 
ple or  representation  to  any  person  other 
than  persons  living  or  doing  a  licensed  busi- 
ness in  the  city,  violates  art.  4,  §  2,  of  the 
Federal  Constitution;  and  the  fact  that  its 
provisions  apply  to  residents  of  the  state 
as  well  as  to  nonresident?  does  not  add  to 
the  validity  of  the  act,  or  eive  strength  to 
the  argument  in  support  of  it.  Fecheimer 
Bros.  V.  Louisville,  84  Ky.  306,  2  S.  W.  6.5. 

A  state  statute  which  prohibits  the  sale 
within  a  certain  district  of  the  state  of 
articles  other  than  agricultural  products  and 
articles  manufactured  in  the  state,  by  per- 
sons not  residents  in  the  state,  without  iirst 
obtaining  a  license  and  paying  therefor,  is 
repugnant  to  art.  4,  §  2,  of  the  Constitu- 
tion. Ward  V.  Maryland,  12  Wall.  418,  20 
L.  ed.  449,  reversing  31  Md.  279,  1  Am. 
Rep.  60. 

A  village  ordinance  imposing  a  license  fee 
upon  nonresident  auctioneers  and  sample 
sellers  is  discriminatory,  and  therefore  il- 
legal from  a  constitutional  standpoint. 
Radebaugh  v.  Plain  City,  11  Ohio  Dec.  Re- 
print, 612. 

An  ordinance  requiring  a  nonresident  to 
obtain  a  license  before  engaging  in  the  busi- 
ness of  canvassing  is  void  for  want  of  au- 
thority to  make  it.  Wilcox  v.  Knoxville, 
12  Pa.  Co.  Ct.  641. 

An  ordinance  requiring  a  license  to  be 
obtained  for  the  sale  of  goods  by  sample, 
but  which  provides  that  it  shall  not  be  so 
construed  as  to  impose  any  additional  tax 
or  disability  upon  merchants  of  the  city, 
discriminates  between  residents  and  non- 
residents, and  assumes  to  lay  down  a  spe- 
cial rate  of  taxation  for  the  former  class, 
and  is  therefore  invalid  as  contravening 
provisions  of  the  state  Constitution  that  the 
legislature  shall  have  no  power  to  suspend 
any  law  of  the  land  for  the  benefit  of  any 
particular  individual,  nor  to  pass  any  law 
for  the  benefit  of  individuals  inconsistent 
with  the  general  laws  of  the  land.  Nash- 
ville v.  Althrop,  6  Coldw.  554. 

In  Robbins  v.  Taxing  Dist.  13  Lea,  303, 
reversed  in  120  U.  S.  489,  30  L.  ed.  694, 
1  Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592, 
on  the  ground  that  the  statute  in  question 
unlawfully  interfered  with  interstate  com- 
merce, it  was  held  that  a  statute  provid- 
ing that  all  drummers  and  all  persons  not 
having  a  regular  licensed  house  of  business 
in  the  taxing  district,  offering  for  sale  or 
selling  goods,  wares,  or  merchandise  there- 
in by  sample,  shall  be  required  to  pay  a 
specified  tax,  was  not  rendered  a  partial 
law  by  the  exemption  of  resident  merchants 
selling  their  own  goods  by  sample  within 
the  district,  from  the  special  privilege  tax. 

A  statute  imposing  a  heavy  license  tax 
upon  the  right  to  canvass  from  house  to 
house  for  a  certain  limited  number  of  arti- 
cles not  produced  or  manufactured  within 
the  state,  and  not  injurious  to  health  or 
morals,  for  the  apparent  purpose  of  favor- 
ing resident  merchants  with  established 
places  of  business,  violates  the  provisions 
of  the  Federal  Constitution  against  abridg- 
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ing  privileges  or  immunities  of  the  citizens 
of  the  United  States,  and  denying  equal 
protection  of  the  laws.  State  v.  Bayer,  34 
Utah,  257,  19  L.RJL(N.S.)  297,  97  Pac. 
129. 

An  ordinance  enacting  that  no  person  be- 
ing a  nonresident  shall  sell  by  sample  or 
otherwise  any  goods,  wares,  or  merchan- 
dise without  first  obtaining  a  license  is  un- 
constitutional as  an  attempted  discrimina- 
tion adverse  to  nonresidents  of  the  state. 
Clements  v.  Casper,  4  Wyo.  494,  35  Pac. 
472. 

Agents   for  nursery  stock. 

A  statute  requiring  every  person  acting 
as  an  agent  for  the  sale  of  nursery  stock 
not  grpwn  in  the  state,  to  obtain  a  license, 
with  the  proviso  that  any  citizen  of  the 
state  may  sell  nursery  stock  grown  one 
year  or  more  in  lands  or  nurseries  owned 
by  him  in  the  state,  on  which  taxes  have 
been  paid,  without  procuring  a  license,  but 
which  does  not  give  the  citizens  of  other 
states  the  right  to  sell  without  a  license 
stock  so  grown,  violates  art.  4,  §  2,  of  the 
Constitution  of  the  United  States.  State 
V.  Lancaster,  63  N.  H.  267. 

A  statute  providing  that  permits  shaU 
be  obtained  for  the  sale  of  nursery  stock, 
whi6h  requires  only  agents  selling  trees 
grown  in  other  states  to  carry  duplicates 
of  the  principal's  permit,  for  which  dupli- 
cate an  additional  charge  is  made,  illegally 
discriminates  between  resident  and  nonresi- 
dent dealers.  Ex  parte  Hawley,  22  S.  D. 
23,  15  L.R.A.(N.8.)  138,  115  N.  W.  93. 

A  statute  requiring  every  person  selling 
fruit  trees  or  other  nursery  stock  grown 
outside  the  state  to  file  an  affidavit  with 
the  secretary  of  state,  together  with  a  bond 
conditioned  to  save  harmless  any  citizen  of 
the  state  who  shall  be  defrauded  by  any 
false  or  fraudulent  representations  as  to 
the  place  where  such  stock  was  grown,  or 
as  to  its  hardiness  for  climate,  violates  art. 
4,  §  2,  of  the  Constitution  of  the  United 
States.  Re  Schechter,  4  Inters.  Com.  Rep. 
849,  63  Fed.  695. 

Miscellaneous. 

The  provision  of  a  municipal  charter  au- 
thorizing a  tax  upon  sales  by  auctioneers, 
"except  property  sold  by  citizens  of  the 
town  or  county,  and  who  are  bona  fide  own- 
ers thereof,"  and  an  ordinance  adopted  in 
pursuance  of  such  provision,  fixing  the  li- 
cense fee  of  auctioneers  and  salesmen  at  $5 
for  residents  of  the  county,  and  $10  for 
such  as  are  not  residents  of  the  county,  dis- 
criminate against  goods  and  merchandise 
brought  into  the  state  for  sale  by  nonresi- 
dent owners,  and  therefore  confiict  with 
art.  4,  §  2,  of  the  Federal  Constitution. 
Daniel  v.  Richmond,  78  Ky.  642. 

Rut  a  statute  requiring  the  payment  of 
a  license  fee  for  the  privilege  of  purchasing 
certain  kinds  of  produce  in  a  certain  coun- 
ty, to  be  shipped  out  of  it,  which  fee  i» 
greater  in  the  case  of  nonresidents  of  the 
county  than  of  residents,  is  not  obnoxioua 
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to  United  States  ConBtitution,  art.  4,  §  2, 
since  the  discrimination  is  not  against  citi- 
zens of  other  states  more  than  citizens  of 
the  enacting  state,  nor  against  foreign  mar- 
kets more  than  domestic  markets.  Rother- 
mel  v.  Meyerle,  136  Pa.  250,  9  L.R.A.  366, 
3  Inters.  Com.  Rep.  315,  20  Atl.  583. 

An  ordinance  levying  a  license  tax  on 
"every  agency  of  a  brewery  of  another  state 
doing  business  in  the  city"  is  plainly  offen- 
sive to  that  provision  of  the  Constitution 
of  the  United  States  by  which  the  citizens 
of  each  state  are  declared  entitled  to  all  the 
immunities  and  privileges  of  the  citizens 
of  the  several  states.  Cullman  v.  Arndt, 
126  Ala.  581,  28  So.  70. 

An  ordinance  requiring  a  license  fee  from 
all  depots  and  agencies  established  in  the 
city,  of  all  breweries  and  distilleries  and 
all  wholesale  dealers  in  malt  liquors,  which 
excepts  from  its  operation  any  resident  en- 
gaged in  the  wholesale  business  of  bottling, 
or  bottling  and  vending,  beer,  is  void  as 
making  an  unjust  discrimination  in  favor 
of  residents  as  against  nonresidents.  In- 
dianapolis V.  Bieler,  138  Ind.  30,  36  N.  £. 
867. 

An  ordinance  which,  as  a  police  regula- 
tion, requires  butchers  to  obtain  a  license, 
and  which  discriminates  between  residents 
and  nonresidents  in  respect  to  the  amount 
of  fee,  is  void.  Conshohocken  v.  Fennel,  3 
Del.  Go.  Rep.  354. 

An  ordinance  requiring  drivers  of  busi- 
ness vehicles  to  be  licensed,  which  provides 
that  residents  may  obtain  a  license  by  pay- 
ing $1,  and  that  nonresidents,  or  persons 
who  have  not  resided  in  the  city  three 
months,  must  obtain  a  permit,  is  void  for 
discrimination.  Jersey  City  v.  Ghasan,  81 
N.  J.  L.  316,  79  Atl.  1068. 

A  statute  which  fixes  prices  of  licenses 
to  sell  and  put  up  lightning  rods  at  $100 
to  citizens  of  the  state,  and  $500  to  citizens 
of  other  states,  conflicts  with  art.  4,  S  2,  of 
the  Federal  Constitution.  State  v.  Wiggin, 
«4  N.  H.  608,  1  L.R.A.  66,  16  Atl.  128. 

An  ordinance  imposing  a  tax  on  each 
vehicle  employed  in  carrying,  transporting, 
or  peddling  merchandise  or  provisions, 
which  excepts  from  its  operation  vehicles 
used  by  persons  engaged  in  business  within 
the  territorial  limits,  who  have  a  permit 
to  carry  on  the  same,  is  void  for  discrimina- 
tion. Thompson  v.  Ocean  Grove  Camp 
Meeting  Asso.  66  N.  J.  L.  607,  26  Atl.  798. 

But  an  ordinance  requiring  payment  of 
a  license  fee  for  tugs  and  barges,  which 
provides  that  a  reduction  of  40  per  cent 
shall  be  allowed  for  those  owned  by  resi- 
dents of  the  city  and  returned  and  assessed 
for  taxation  therein,  is  not  in  conflict  with 
any  constitutional  provision.  St.  Louis  v. 
Consolidated  Goal  Co.  113  Mo.  83,  20  S.  W. 
699. 

The  fact  that  a  larger  tax  is  levied  upon 
transient  and  traveling  photographers  than 
upon  those  resident  in  the  city  will  not  in- 
validate an  ordinance.  Caldwell  v.  Pru- 
nelle,  57  Kan.  511,  46  Pac.  949. 

In  Charleston  v.  State,  2  Speers,  L.  719, 
it  was  held  that  a  municipality  could  not 
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impose  a  larger  tax  on  the  slave  of  a  non- 
resident employed  within  the  city,  than 
that  on  slaves  of  residents. 

A  statute  requiring  nonresidents  keeping 
live  stock  for  grazing  purposes  in  any  coun- 
ty of  the  state,  to  pay  a  certain  sum  per 
head,  which  shall  be  in  lieu  of  all  taxes, 
contravenes  the  provision  of  the  Colorado 
state  Constitution  that  all  taxes  shall  be 
uniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  au- 
thority levying  the  tax,  and  shall  be  levied 
and* collected  under  general  laws  which  shall 
prescribe  such  regulations  as  shall  secure 
a  just  valuation  for  taxation.  Kiowa  Coun- 
ty V.  Dunn,  21  Colo.  186,  40  Pac.  357. 

A  law  imposing  a  tax  on  each  sheep 
whose  owner,  residing  outside  of  the  state, 
shall  bring  sheep  into  the  state  for  the 
purpose  of  pasture,  or  of  driving  such  sheep 
through  the  state,  is  held  in  Reser  v. 
Umatilla  County,  48  Or.  326,  120  Am.  St. 
Rep.  815,  86  Pac.  696,  not  to  impose  a  li- 
cense tax  in  the  exercise  of  the  police  power, 
since  its  payment  does  not  confer  some 
right  or  privilege  upon  the  owners  which 
otherwise  would  not  exist,  but  to  be  a  reve- 
nue measure,  and  therefore  violative  of  a 
constitutional  provision  requiring  taxes  to 
be  uniform  and  assessed  according;  to  value. 

E.  S.  O. 


OREGON  SUPREMS  COURT. 

BEATRICE  DE  VALL,  Respt, 

v. 

THOMAS  DE  VALL,  Appt. 

(60  Or.  493,  118  Pac.  843.) 

New  trial  —  power  to  grant  —  groands 
not  specified  In  motion. 

1.  A  court  of  general  jurisdiction  may 
set  aside  a  judgment  and  grant  a  new  trial 
for  reasons  not  stated  in  the  motion,  al- 
though the  statute  provides  that  new  trials 
may  be  granted  on  motion  of  the  party  ag- 
grieved for  specified  causes  materially  af- 
fecting the  substantial  rights  of  such  party. 

On  Petition  for  Rehearing. 

Same  —  power  of  court  —  effect  of  stat* 
nte. 

2.  The  power  of  the  court  to  grant  a  new 
trial  to  correct  errors  which  it  discovers 
is  not  destroyed  by  a  statute  regulating  the 
making  of  motions  for  new  trial  by  parties 
aggrieved  by  rulings  made. 

(November  14,  1911.) 


Note,  —  night  of  court  to  grant  new 
trial  on  itn  oxen  motion^  or  on 
grounds  other  than  those  urged  by 
the  moving  party. 

As  to  power  of  trial  court  to  cure  an  ex- 
cessive verdict  by  requiring  or  permitting 
a  reduction  where  the  true  measure  of  dam- 
ages is  not  ascertainable  by  mere  computa* 
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APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  Wallowa  County 
vacating  a  judgment  and  granting  a  new 
trial  in  an  action  brought  to  recover  an 
amount  alleged  to  be  due  on  a  foreign  judg- 
ment.    Affirmed. 

Statement  by  Bakln,  Ch.  J.: 

This  is  an  action  by  Beatrice  De  Yall 
against  Thomas  De  Vail  to  recover  judg- 
ment for  the  sum  of  $1|008,  with  interest 
and  costs,  upon  a  decree  of  the  circuit  court 
of  the  state  of  Wisconsin.  This  is  the  sec- 
ond appeal.  For  a  full  statement  of  the 
issues,  see  the  same  case  in  67  Or.  128,  109 
Pac.  755,  110  Pac.  705. 

Upon  the  second  trial,  had  on  November 
19,  1910,  before  a  jury,  verdict  was  ren- 


tion,  see  note  to  Tunnel  Min.  &  Leasing  Co. 
V.  Cooper,  39  L.R.A.(N.S.)  1062. 

At  common  law— civil  cases. 

At  common  law  the  courts  of  general 
jurisdiction  have  inherent  power  to  grant 
a  new  trial  on  their  own  motion.  Rex  v. 
Gough,  2  Dougl.  K.  B.  791;  Rex  v.  Holt,  6 
T.  R.  436;  Rex  v.  Atkinson,  6  T.  R.  437, 
note  a  (where  new  trials  were  granted  in 
criminal  cases)  ;  Duff  v.  Fisher,  15  Cal.  380 
{obiter;  verdict  clearly  against  the  evi- 
dence) ;  Cleveland,  C.  C.  &,  St.  L.  R.  Co. 
V.  Miller,  165  Ind.  381,  74  N.  E.  609 
{obiter;  answers  to  interrogatories,  such 
that  the  ends  of  justice  require  the  verdict 
should  be  set  aside) ;  Allen  v.  Wheeler,  54 
Iowa,  628,  7  N.  W.  Ill  (verdict  in  conflict 
with  the  instructions) ;  Hensley  v.  David- 
son Bros.  Co.  136  Iowa,  106,  112  N.  W. 
227,  14  Ann.  Cas.  62;  Gale  v.  Kemper,  10 
La.  205  (within  sound  discretion  of  trial 
judge) ;  approved  and  followed  in  State  v. 
Fourth  Dist.  Judge,  8  La.  Ann.  92  (where 
the  court  set  aside  an  unsigned  judgment 
of  divorce,  and  dismissed  the  suit  because 
a  decree  of  separation  had  been,  rendered  in 
another  jurisdiction  on  the  sane  grounds)  ; 
Hawkins  v.  New  Orleans  Printing  &  Pub. 
Co.  29  La.  Ann.  134  (bribery  of  a  juror) ; 
Marchand  v.  Noyes,  33  La.  Ann.  882  (un- 
signed default  judgment  entered  upon  un- 
answered interrogatories  in  garnishment 
proceedings  against  a  municipal  corpora- 
tion) ;  state  ex  rel.  Wentz  v.  Fifth  Dist. 
Judge,  35  La.  Ann,  874  (excessive  ver- 
dict); State  ex  rel.  Shreveport  Cotton  Oil 
Co.  V.  Blackman,  110  La.  266,  34  So.  438; 
Cartwright  v.  New  Orleans  R.  &  Light  Co. 
—  La.  — ,  69  So.  124  (verdict  contrary  to 
the  evidence,  the  law,  and  the  court's  in- 
structions) ;  Ellis  V.  Ginsburg,  163  Mass. 
143,  39  N.  E.  800;  Forbes  v.  New  York  L. 
Ins.  Co.  178  Mass.  139,  59  N.  E.  636;  Ft. 
Wayne  A  B.  I.  R.  Co.  v.  Wayne  Circuit 
Judge,  110  Mich.  173,  68  N.  W.  116  (in- 
sufficiency of  award  in  personal  injury 
case) ;  Bank  of  Willmar  v.  Lawler,  78 
Minn.  135,  80  N.  W.  868  (verdict  palpably 
against  the  evidence,  and  failure  of  jury 
40  L.R.A.(N.S.) 


dered  for  the  defendant,  and  judgment  en- 
tered thereon.  Thereafter,  on  the  same  day, 
a  motion  for  a  new  trial  was  filed  by  plain- 
tiff upon  the  following  causes:  (1)  Be- 
cause the  court  erred  in  overruling  plain- 
tiff's objection  to  the  reception  of  any  evi- 
dence under  the  answer.  (2)  Because  the 
court  erred  in  admitting  evidence  against 
the  objection  of  plaintiff.  (3)  Because  the 
court  erred  in  refusing  to  receive  evidence 
offered  by  plaintiff  upon  the  trial.  (4) 
Because  the  verdict  was  contrary  to  law. 
(5)  Because  the  verdict  was  contrary  to 
the  evidence.  (6)  Because  the  court  erred 
in  refusing  to  direct  a  verdict  upon  the  mo- 
tion of  plaintiff  to  find  and  bring  a  ver- 
dict for  plaintiff. 

February   14,   1911,   being  at  the  same 


to  find  on  the  issues  directed  by  the  court) ; 
Ewart  y.  Peniston,  233  Mo.  695,  136  S.  W. 
422  (mistake  of  witnesses  and  want  of  evi- 
dence to  sustain  the  verdict) ;  Ensor  v. 
Smith,  67  Mo.  App.  584  {obiter;  miscon- 
duct of  counsel ) ;  Baughman  v.  National 
Waterworks  Co.  58  Mo.  App.  576  (for  any 
good  ground) ;  New  York  L.  Ins.  Co.  ▼. 
Goodrich,  74  Mo.  App.  356  (errors  in  ad- 
mitting evidence);  Head  v.  Randolph,  83 
Mo.  App.  284  {obiter;  failure  of  justice 
from  any  cause) ;  Richter  v.  United  R.  Co. 
145  Mo.  App.  16,  129  S.  W.  1055;  Weber 
V.  Kirkendall,  44  Neb.  766,  63  N.  W.  35; 
Gallegos  v.  Sandoval,  15  N.  M.  216,  106 
Pac.  373;  Schmidt  v.  Brown,  80  Hun,  183, 
30  N.  Y.  Supp.  68  (verdict  against  weight 
of  evidence)  ;  Com.  v.  Gabor,  209  Pa.  201, 
68  Atl.  278,  citing  Graham  v.  Graham,  1 
Serg.  &  R.  330,  as  authority  for  the  gen- 
eral proposition  (verdict  received  and  jury 
discharged  in  the  absence  of  accused) ;  An- 
derson v.  Fox,  2  Hen.  &  M.  246  (excessive 
damages) ;  Eggen  v.  Fox,  124  Wis.  534,  102 
N.  W.  1054;  Mills  V.  Scott,  99  U.  S.  25, 
25  L.  ed.  294  (which  held  that  where  an 
error  in  the  amount  recovered  is  apparent 
upon  the  record,  and  it  could  not  have  been 
remedied  by  an  amendment  of  the  plead- 
ings, the  Federal  Supreme  Court  will,  of 
its  own  motion,  direct  that  it  be  corrected, 
and,  if  necessary,  order  a  new  trial  or  fur- 
ther proceedings  for  that  purpose). 

In  Weber  v.  Kirkendall,  44  Neb.  766,  63 
N.  W.  36,  it  is  said  that  the  power  of  the 
courts  of  general  jurisdiction,  in  the  cor- 
rection of  errors  committed  by  them,  "is 
exercised  not  alone  on  account  of  their 
solicitude  for  the  rights  of  litigants,  but 
also  in  justice  to  themselves  as  instru- 
ments provided  for  the  impartial  adminis- 
tration of  the  law." 

The  power  of  the  trial  court  to  grant  a 
new  trial  on  its  own  motion  is  not  limited 
to  cases  where  the  error  is  that  of  the  court, 
or  where  there  is  misconduct  of  the  jury. 
Ft.  Wayne  &  B.  I.  R.  Co.  v.  Wayne  Cir- 
cuit Judge,  110  Mich.  173,  68  N.  W.  116, 
criticizing  Lloyd  v.  Brinck,  36  Tex.  1. 

So  it  has  been  held  that  a  justice  of  the 
peace  has  power  to  grant  a  new  trial  on 


1911. 


DbVALL  y.    DxVALL. 


293 


term  of  the  court,  upon  consideration  of 
such  motion,  the  court  made  the  following 
order:  "This  cause  coming  on  to  he  heard 
this  day,  on  the  motion  of  plaintiff,  asking 
that  a  judgment  heretofore  rendered  herein 
be  set  aside  and  a  new  trial  granted, 
plaintiff  appearing  by  her  attorney,  Thos. 
M.  Dill,  and  defendant  appearing  by  his 
attorney,  A.  8.  Cooley,  and  the  court  hav- 
ing carefully  considered  and  weighed  all 
the  evidence  introduced  on  the  trial  of  this 
case,  and  having  considered  the  entire  rec- 
ord herein,  including  the  instructions  given 
to  the  jurors,  and  it  appearing  that,  among 
the  instructions  given  by  the  court  to  the 
jury,  was  the  following,  'Upon  the  other 
hand,  if  the  defendant  has  satisfied  you 
by   a   preponderance   of   the  evidence   that 


said  M.  C.  Porter  was  not  served  with 
said  notice  on  said  24th  day  of  April,  1907, 
or  that  renewal  of  said  notice  at  the  Octo* 
ber  term  of  said  court  was  not  given  to 
the  said  Porter,  then  you  should  find  for 
the  defendant,'  and  the  court  believing  that 
said  instruction  was  erroneous  under  the 
evidence  introduced  on  the  trial  of  this 
case,  and  that  said  instruction  was  preju- 
dicial to  plaintiff,  therefore,  because  of  tlie 
giving  of  said  erroneous  instruction  as 
above  quoted,  and  for  no  other  reason  or 
reasons,  it  is  ordered  and  adjudged  that 
the  judgment  heretofore  rendered  in  this 
case  be  and  the  same  is  hereby  set  aside, 
and  a  new  trial  is  hereby  granted."  From 
this  order,  defendant  appealed,  under  §  648, 
L.  O.  L. 


his  own  motion,  where  he  believes  his  previ- 
ous findings  erroneous.  State  ex  rel.  Hen- 
derson V.  McCrea,  40  La.  Ann.  20,  3  So. 
380. 

The  trial  court  should  set  aside  a  verdict 
awarding  excessive  damages,  on  its  own 
motion,  in  a  case  where  the  court  might 
have  assessed  the  damages  without  the  in- 
tervention of  the  jury,  and  failure  to  make 
application  in  the  lower  court  to  have  the 
assessment  of  damages  set  aside  will  not 
preclude  the  appellate  court  from  exercis- 
ing its  supervising  power  over  it.  Dicken 
V.  Smith,  1  Litt.   (Ky.)  209. 

It  has  been  held  that  the  right  of  the 
court  to  grant  a  new  trial  on  its  own  mo- 
tion can  be  exercised,  ordinarily  only  with- 
in the  time  allowed  the  parties  to  make  a 
motion  therefor.  Culverhouse  v.  Marx,  38 
La.  Ann,  667;  State  ex  rel.  Shreveport 
Cotton  Oil  Co.  V.  Blackman,  110  La.  266, 
34  So.  438. 

In  Cartwright  v.  New  Orleans  R.  ft  Light 
Co.  —  La.  — ,  59  So.  124,  it  was  held  that 
the  trial  judge  may  ex  officio  grant  a  new 
trial  at  any  time  before  judgment  is  signed. 

In  other  cases  it  has  been  held  that  the 
common-law  power  of  the  court  to  set  aside 
a  verdict  or  judgment  on  its  own  motion 
must  be  exercised  during  the  term  in  which 
it  is  rendered.  Ewart  v.  Peniston,  233  Mo. 
695,  136  S.  W.  422;  Jones  v.  Marble  Head 
Lime  Co.  128  Mo.  App.  346,  107  S.  W.  420; 
Head  v.  Kandolph,  83  Mo.  App.  284;  Bau|?h- 
man  v.  National  Waterworks  Co.  58  Mo. 
App.  676;  Gallegos  v.  Sandoval,  16  N.  M. 
216,  106  Pac.  373. 

In  State  ex  rel.  Brainard  v.  Adams,  12 
Mo.  App.  436,  it  was  said  that  the  statu- 
tory rule  which  directs  that  "all  motions 
for  new  trials  and  in  arrest  of  judgment 
shall  be  made  within  four  days  after  trial" 
must  be  construed  as  regulating  the  privi- 
lege of  the  party  who  may  move,  and  not 
as  granting  a  defined  power  to  the  court, 
or  as  abridging  its  powers  already  existing. 

And  in  Rex  v.  Atkinson,  6  T.  R.  437, 
note  a,  where  the  four  days'  limitation  with- 
in which  a  motion  for  a  new  trial  must  be 
made  had  expired.  Lord  Mansfield  said 
that  "no  motion  could  be  made  for  a  new 
40  L.R.A.(N.S.) 


trial,  but  if  it  came  out  incidentally  by  the 
report  that  it  was  proper,  the  court  might 
grant  one;  .  .  .  [that]  if  the  court 
conceive  a  doubt  that  justice  is  not  done, 
it  is  never  too  late  to  grant  a  new  trial, 
but  not  on  the  application  of  the  party." 
To  the  same  effect  is  the  statement  of 
Grose,  J.,  in  Rex  v.  Holt,  5  T.  R.  446. 

The  appellate  court  will  not  interfere 
with  the  discretion  of  the  trial  court  in 
granting  a  new  trial  on  its  own  motion, 
except  in  a  case  of  clear  abuse  of  its  exer- 
cise. Pt.  Wayne  ft  B.  I.  R.  Co.  v.  Wayne 
Circuit  Judge,  110  Mich.  173,  68  N.  W. 
116;  New  York  L.  Ins.  Co.  v.  Goodrich,  74 
Mo.  App.  365;  Hesse  v.  Sevp,  88  Mo.  App. 
66;  Schuette  v.  St.  Louis  ^Transit  Co.  108 
Mo.  App.  21,  82  8.  W.  541;  Eggen  v.  Fox, 
124  Wis.  534,  102  N.  W.  1064;  Parker  v. 
Britton,  133  Mo.  App.  270,  113  S.  W.  259 
(which  held  grant  of  new  trial  because  of 
neglect  of  counsel  to  present  evidence,  an 
abuse  of  the  court's  discretion). 

And  where  the  specific  grounds  upon 
which  the  order  for  a  new  trial  was  made 
do  not  appear,  the  appellate  court  will 
presume  that  the  court  acted  within  its 
discretionary  power.  Eggen  v.  Fox,  124 
Wis.  534,  102  N.  W.  1054. 

In  Bank  of  Willmar  v.  Lawler,  78  Minn. 
136,  80  N.  W.  868,  it  was  said  that  as  a 
general  rule  the  trial  court  should  not  exer- 
cise this  power  except  in  aggravated  cases. 

On  the  other  hand,  it  was  held  in  Lloyd 
V.  Brinck,  35  Tex.  1,  that  where  the  ver- 
dict of  the  jury  is  in  proper  form  and  re- 
sponsive to  the  issues  presented  by  the 
pleadings,  the  trial  court  has  no  discre- 
tionary power  to  set  the  verdict  aside  on 
its  own  motion,  notwithstanding  it  ma^ 
have  been  against  the  weight  of  the  evi- 
dence, in  disregard  of  the  instruction  of  the 
court.  The  courts  expressly  refused  to  fol- 
low this  case  in  Ft.  Wayne  ft  B.  I.  R.  Co. 
V.  Wayne  Circuit  Judge,  110  Mich.  173,  68 
N.  W.  115;  State  ex  rel.  Brainard  v. 
Adams,  12  Mo.  App.  436. 

It  was  pointed  out  by  the  court,  however, 
in  Lloyd  v.  Brinck,  supra,  that  where  the 
jury  find  a  verdict  upon  issues  not  pre- 
sented,  or   where   they   find   their   verdict 
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Mr.  A.  S.  Cooley,  for  appellant: 

A  new  trial  is  statutory,  and  can  be 
granted  only  when  authorized  by  statute, 
and  in  the  manner,  on  the  conditions,  and 
for  the  reasons  therein  stated. 

Amacher  v.  Johnson,  174  Ind.  249,  91 
N.  E.  929;  Ogle  v.  Potter,  24  Mont.  621, 
62  Pac.  921;  State  ex  rel.  Stromberg-Mul- 
lins  Co.  V.  Second  Judicial  Dist.  Ct.  28 
Mont.  123,  72  Pac.  413 ;  Freeman  t.  Weare, 
42  Mont.  472,  113  Pac.  466;  Dorsey  v. 
Barry,  24  Cal.  455;  Publishing  House  v. 
Heyl,  61  Kan.  634,  60  Pac.  317;  State  ex 
rel.  Richeson  v.  Richeson,  36  Ind.  App.  373, 
76  N.  E.  847;  Scott  v.  Ford,  52  Or.  298, 
97  Pac.  99. 

The  court  has  no  authority  ,to  set  aside 


the  judgment  and  grant  a  new  trial  on  a 
ground  not  specified  in  the  motion. 

Peirson  v.  Boston  Elev.  R.  Co.  191  Mass. 
223,  77  N.  E.  769;  Earles  v.  Gilham,  20 
Nev.  46,  14  Pac.  587;  Slater  v.  Union  P. 
R.  Co.  8  Utah,  178,  30  Pac.  493;  Sterling  v. 
Parsons,  9  Utah,  81,  33  Pac.  245;  Spencer 
V.  Long,  39  Cal.  700;  Budd  v.  Drais,  50 
Cal.  120;  McWilliams  ▼.  Herschman,  6  Nev. 
263;  Paragoonah  Field  &  Canal  Co.  v.  Ed- 
wards, 9  Utah,  477,  35  Pac.  487;  Walls  v. 
Preston,  25  Cal.  61;  Moore  v.  Murdock,  26 
Cal.   524. 

The  motion  in  this  case  does  not  specify 
any  ground  for  a  new  trial,  and  should 
have  been  disregarded  by  the  court. 

Gilberson  v.  Miller  Min.  &  Smelting  Co. 
4  Utah,  46,  5  Pac.  700;  Felt  v.  East  Chi- 


upon  a  portion  only  of  the  material  issues 
presented,  or  where  the  verdict  itself  is 
fatally  defective  or  not  supported  by  any 
evidence,  the  court  would  be  justiiied  in 
treating  it  as  a  nullity. 

—criminal  cases. 

The  right  of  the  court  to  grant  a  new 
trial  on  its  own  motion  is  recognized  in 
criminal  cases  as  well  as  in  civil  cases. 
The  English  precedents  above  cited  were 
made  in  criminal  cases,  and  the  only  essen- 
tial dill'erence  in  the  exercise  of  this  power 
in  civil  and  in  criminal  cases  is  that  in  the 
latter  the  court  may  not  put  an  additional 
burden  on  the  accused.  Com.  ▼.  Gabor,  200 
Pa.  201,  68  Atl.  278. 

On  the  trial  of  an  indictment  for  mur- 
der, an  order  setting  aside  a  verdict  of 
guilty  of  manslaughter,  and  granting  a  new 
trial  because  the  verdict  was  received  and 
tlie  jury  discharged  in  the  absence  of  the 
accused,  does  not  violate  the  constitutional 
provision  that  no  person  shall  for  the  same 
offense  be  twice  put  in  jeopardy.  Ibid.  The 
court  pointed  out  that  the  accused  could 
not  on  a  second  trial  be  found  guilty  on 
the  indictment  of  any  higher  grade  than 
manslaughter;  that  he  had  therefore  every- 
thing to  gain,  and  nothing  to  lose,  by  an- 
other trial.    Ibid. 

In  Rex  V.  Holt,  5  T.  R.  438,  Lord  Ken- 
yon  said:  ''I  well  remember  the  case  of 
Rex  ▼.  Gough,  where  the  objection  to  the 
verdict  was  taken  by  the  court  themselves, 
who  thought  that  substantial  justice  had 
not  been  done.  And  there  are  not  wanting 
other  instances  of  the  same  kind,  where  the 
court  in  criminal  cases  have  shown  them- 
selves anxious  to  be  satisfied  whether  or 
not  the  defendant  had  been  properly  con- 
victed, without  any  motion  of  the  party  for 
that  purpose.  This  was  done  by  Lord 
Mansfield  in  Rex  v.  Morris,  2  Burr.  1189, 
and  the  same  has  often  occurred  in  other 
cases."  And  in  the  same  case  Grose,  J., 
said  that  "wherever  the  court  have  seen 
of  themselves  or  on  the  suggestion  of  coun- 
sel that  the  defendant  has  been  improperly 
convicted,  they  always  have  interposed 
40  L.R.A.(N.S.) 


.  .  .  to  prevent  judgment  being  passed 
on  an  innocent  man." 

But  in  State  v.  Snyder,  98  Mo.  555,  12 
S.  W.  369,  it  was  held  that  the  trial  court 
could  not  set  aside  a  verdict  of  conviction 
without  the  consent  of  the  accused,  and 
that  a  plea  of  former  jeop&rdy  must  be  sus- 
tained upon  a  second  trial  which  was 
awarded  on  the  court's  own  motion. 

Likewise,  in  State  v.  Williams,  38  La. 
Ann.  960,  the  power  of  the  court  on  its  own 
motion  to  grant  a  new  trial  in  a  criminal 
case  was  denied. 

The  reasons  assigned  by  the  court  for 
granting  the  new  trial  in  the  above  case 
were  that  the  evidence  in  its  opinion  did 
not  justify  the  verdict;  that  it  was  unlaw- 
ful to  sentence  accused  for  a  felony  when 
he  was  not  guilty;  and  that,  as  it  did  not 
appoint  counsel,  it  was  its  duty  to  see  that 
accused  was  not  led  into  error.  The  ap- 
pellate court,  in  reversing  the  order  award- 
ing a  new  trial,  said  that  it  was  the  duty 
of  the  trial  court  to  appoint  counsel  for 
accused;  that,  having  permitted  the  accused 
to  go  to  trial  without  being  represented 
by  counsel,  it  was  clearly  the  duty  of  the 
trial  court  to  have  appointed  counsel  to 
care  for  the  interests  of  the  accused  after 
the  rendition  of  a  verdict  which  he  thought 
unjust,  but,  conceding  the  correctness  of  the 
motives  of  the  trial  judge  and  the  unworthi- 
ness  of  the  verdict,  the  court  ventured  be- 
yond the  bounds  of  duty,  as  the  trial  court 
is  in  no  sense  the  custodian  for  the  ac- 
cused, and  it  was  not  its  duty  to  see  that 
accused  was  not  led  into  error.  It  was  sug- 
gested, but  not  decided,  that  a  plea  of  for- 
mer jeopardy  might  be  available  on  a  sec- 
ond trial.    Ibid. 

As  affected  by  statute. 

Statutes  regulating  the  granting  of  new 
trials  have  generally  been  construed  strict- 
ly, and  not  as  a  limitation  upon  tiic  power 
of  the  court  to  grant  a  new  trial  on  its 
own  motion,  but  as  a  regulation  of  the 
privilege  of  the  parties  who  may  make  the 
motion.  Ewart  v.  Peniston,  233  Mo.  695, 
136  S.  W.  422,  explaining  State  ex  rel.  Brain- 
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cago  Iron  &  Steel  Go.  27  Ind.  App.  494,  61 
N.  E.  744;  Baltimore  &  O.  R.  Co.  v.  Daeg- 
ling,  30  Ind.  App.  180,  65  N.  E.  761;  Wat- 
son V.  Molden^  10  Idaho,  670,  79  Pac. 
607 ;  West  Chicago  Street  R.  Co.  v.  Krueg- 
er,  168  111.  586,  48  N.  E.  442;  Hutton  v. 
Reed,  25  Cal.  490;  Phoenix  Ins.  Co.  v. 
Schwartz,  115  Ga.  113,  67  L.R.A.  753,  90 
Am.  St.  Rep.  98,  41  S.  E.  240;  SteTens  v. 
Leonard,  154  Ind.  67,  77  Am.  St.  Rep.  446, 
56  N.  £.  28;  Sherman  v.  Shaw,  9  Nev.  151; 
Chicago  City  R.  Co.  v.  Smith,  226  111.  178, 
80  N.  £.  719;  Janewa'y  v.  Burton,  201  111. 
78,  66  N.  E.  337;  United  States  ▼.  Trab- 
ing,  3  Wyo.  144,  6  Pac.  721;  People  use  of 
Brooks  ▼.  Petrie,  191  111.  497,  85  Am.  St. 
Bep.  268,  61  N.  E.  499;  Lasher  v.  Colton, 
225  111.  234,  80  N.  E.  124,  8  Ann.  Cas.  367. 


Where  the  court  makes  an  order  setting 
aside  the  judgment  and  granting  a  new 
trial  on  a  ground  not  discretionary,  and 
commits  an  error  as  to  some  legal  proposi- 
tion, the  order  will  be  reversed  on  appeal. 

Clifford  ▼.  Denver,  S.  P.  &  P.  R.  Co.  12 
Colo.  125,  20  Pac.  335;  Manson  v.  Ware,  63 
Iowa,  345,  19  N.  W.  276. 

The  granting  of  a  new  trial  because  of 
errors  of  law  is  not  within  the  discretion 
of  the  court. 

United  States  v.  Trabing,  8  Wyo.  144, 
6  Pac.  722;  Scott  ▼.  Ford,  52  Or.  289,  97 
Pac.  99. 

When  the  court  does  not  grant  a  new 
trial  for  any  of  the  reasons  specified  in 
the  motion,  it  in  effect  denies  the  motion. 

Vastine  v.  Rex,  93  Mo.  App.  93;   Clyde 


erd  ▼.  Adams,  84  Mo.  310,  which  reversed 
12  Mo.  App.  436;  Parker  v.  Britton,  133 
Mo.  App.  270,  113  S.  W.  259;  Allen  v. 
Wheeler,  54  Iowa,  628,  7  N.  W.  Ill  (where 
the  Code  provided  that  a  verdict  may  be 
vacated  on  the  application  of  the  party  ag- 
grieved);  Bank  of  Willmar  v.  Lawler,  78 
Minn.  135,  80  N.  W.  868. 

In  State  ex  rel.  Brainard  v.  Adams,  12 
Mo.  App.  436,  it  was  said  that  the  statu- 
tory provisions  which  prescribe  the  terms 
on  which  new  trials  may  be  granted  "on 
motion  of  the  proper  party,"  or  "upon  good 
cause  shown,"  must  be  construed  as  regu- 
lating the  privilege  of  the  party  who  may 
move,  and  not  as  granting  a  defined  power 
to  the  court,  or  as  abridging  its  powers  al- 
ready existing. 

The  provision  of  a  statute  that  "only  one 
new  trial  shall  be  allowed  to  either  party, 
except  where  the  triers  of  the  fact  shall 
have  erred  in  a  matter  of  law,  and  where 
the  jury  shall  be  g^^ilty  of  misbehavior," 
does  not  preclude  the  court  from  exercising 
its  common-law  powers  to  set  aside  a  ver- 
dict and  judgment  on  its  own  motion.  Ewart 
V.  Peniston,  233  Mo.  695,  136  S.  W.  422. 

Under  the  statutory  provisions  that  "in 
civil  causes  in  which  any  questions  or  is- 
sues are  submitted  to  a  jury,  a  verdict  shall 
not  be  set  aside,  except  upon  motion  in 
writing  of  one  of  the  parties  specifying  the 
grounds  relied  upon  in  suppoix  of  it,"  the 
court  may  of  its  own  motion  set  aside  a 
verdict  which  it  has  directed  the  jury  to 
find.  Forbes  v.  New  York  L.  Ins.  Co.  178 
Mass.  139,  59  N.  E.  636. 

A  statutory  provision  that  the  trial  judge 
may,  in  his  discretion,  entertain  a  motion 
to  set  aside  the  verdict  upon  the  minutes, 
does  not  preclude  him  from  doing  so  on  his 
own  motion.  Schmidt  v.  Brown,  80  Hun, 
183,  30  N.  Y.  Supp.  68. 

On  the  other  hand,  it  has  been  held  that 
where  the  statute  specified  the  manner  in 
which  a  verdict  or  other  decision  may  be 
set  aside  and  a  new  trial  granted,  the  court 
is  without  power  to  grant  a  new  trial  on 
its  own  motion.  Long  v.  Kinfrflsher  Coun- 
tv,  5  Okla.  128,  47  Pac.  1063;  Scott  t. 
Ford,  62  Or.  288,  97  Pac.  99. 
40  L.R:A.(N.S.) 


In  Townley  v.  Adams,  118  Cal.  382,  50 
Pac.  550,  it  was  held  that  the  Code  pro- 
vision expressly  authorizing  the  court  to 
vacate  a  verdict  on  its  own  motion  in  cer- 
tain cases  must  be  construed  as  a  limita- 
tion upon  the  power  of  the  court  to  grant 
a  new  trial,  in  view  of  the  fact  that  the 
Code  undertakes  to  cover  the  whole  subject 
of  new  trials,  and  the  provision  that  "the 
rule  of  the  common  law  that  statutes  iu 
derogation  thereof  are  to  be  strictly  con- 
strued has  no  application  to  this  Code.  The 
Code  establishes  the  law  of  this  state  re- 
specting the  subjects  to  which  it  relates, 
and  its  provisions  and  all  proceedings  un- 
der it  are  to  be  liberally  construed,  with  a 
view  to  effect  its  objects." 

And  in  Flugel  v.  Henschel,  6  N.  D.  205, 
69  N.  W.  195,  which  held  the  Code  provi- 
sion granting  the  court  power  to  vacate 
the  verdict  and  award  a  new  trial  in  cer- 
tain cases  was  a  limitation  upon  the  power 
of  the  court,  it  was  said :  "The  abridgment 
of  the  conunon-law  right  of  a  trial  court  to 
vacate  a  verdict  on  its  own  motion  became 
highly  proper,  and  indeed  necessary,  after  the 
legislative  branch  of  the  government  had 
made  ample  provision  to  facilitate  the  set- 
ting aside  of  illegal  and  unjust  verdicts  by 
means  of  a  motion  made  for  that  purpose 
by  a  party  to  the  action  whose  rights  have 
been  prejudiced  by  any  such  verdict." 

Under  an  express  statutory  provision  au- 
thorizing the  court  on  its  own  motion,  with- 
out the  application  of  either  of  the  parties, 
to  vacate  the  verdict  and  grant  a  new 
trial,  "when  there  has  been  such  a  plain 
disregard  by  the  jury  of  the  instructions 
of  the  court  or  the  evidence  in  the  ease,  as 
to  satisfy  the  court  that  the  verdict  was 
rendered  under  a  misapprehension  of  such 
instructions,  or  under  the  influence  of  pas- 
sion or  prejudice,"  it  was  said  in  Eades  v. 
Trowbridge,  143  Cal.  26,  76  Pac.  714,  that 
"the  instruction  disregarded  must  be  as  to 
some  matter  or  of  such  a  nature  that  it  is 
plain  that  the  jury  grossly  disobeyed  the 
judge,"  and  it  was  further  said  Ir?-  the 
court  that  "the  same  reasoning  applies  to 
the  evidence.  A  plain  disregard  of  the  evi- 
dence must  be  made  to  appear.    This  does 
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Mill.  &  Elevator  Co.  v.  Buoy,  71  Kan.  293, 
80  Pac  691. 

Messrs.  John  P.  Rnsk  and  Thomas  M. 
Dill,  for  respondent: 

In  passing  upon  a  motion  for  a  new 
trial,  the  trial  court  should  weigh  the  en- 
tire case,  and  if  in  its  opinion  the  verdict 
is  against  the  clear  weight  of  the  testi- 
mony, it  should  grant  a  new  trial. 


Multnomah  County  v.  Willamette  Tow- 
ing Co.  49  Or.  213,  89  Pac.  389;  Series  v. 
Series,  36  Or.  293,  67  Pac.  634;  Webster 
V.  Suiter,  16  Cal.  App.  390,  114  Pac.  1007; 
Floyd  V.  Ricks,  14  Ark.  286,  68  Am.  Dec. 
382;  Spencer  v.  Brockway,  1  Ohio,  269,  13 
Am.  Dec.  616;  Pelton  v.  Platner,  13  Ohio, 
209,  42  Am.  Dec.  199;  Black,  Judgm.  2d 
ed.  §  273;   Caughran  v.  Oilman,  72  Iowa, 


not  mean  that  the  court  thinks  the  verdict 
not  the  correct  conclusion  from  the  evi- 
dence, but  it  means  that  the  rule  should 
apply  only  where  the  jury  plainly,  palpably, 
and  grossly  disregard  the  evidence.''  To 
the  same  effect  are  Townley  v.  Adams,  118 
Cal.  382,  60  Pac.  660,  and  Mizener  v.  Brad- 
bury, 128  Cal.  340,  60  Pac.  928  (which  also 
reversed  the  trial  court's  order  setting 
aside  the  verdict) ;  Occidental  Real  Estate 
Co.  V.  Gantner  &  Mattem,  7  Cal.  App.  727, 
96  Pac.  1042  (which  sustained  the  order 
setting  aside  the  verdict) ;  Gould  v.  Duluth 
&  D.  Elevator  Co.  2  N.  D.  216,  50  N.  W. 
969;  Flugel  v.  Henschel,  6  N.  D.  205,  69 
N.  W.  195  (where  it  was  said  that  the 
power  to  vacate^  should  be  exercised  with 
great  caution,  and  only  in  extreme  cases) ; 
Clement  v.  Barnes,  6  S.  D.  483,  61  N.  W. 
1126  (which  held  that  the  verdict  must  be 
so  perceptibly  in  disregard  of  the  instruc- 
tions or  the  evidence  as  to  satisfy  the  court 
upon  its  announcement,  and  without  the 
necessity  of  mature  reflection,  that  the  same 
is  grossly  erroneous  or  the  result  of  pas- 
sion or  prejudice). 

In  Flugel  V.  Henschel,  6  N.  D.  205,  69 
N.  W.  195,  it  was  said:  "To  justify  the 
action  by  the  court  on  its  own  motion,  the 
case  must  be  gross  and  one  obviously  re- 
quiring immediate  action." 

In  Gould  V.  Duluth  &  D.  Elevator  Co.  2 
N.  D.  216,  50  N.  W.  969,  it  was  said :  "In- 
stances of  vacating  verdicts  and  granting 
new  trials  without  application  of  the  par- 
ties have  been  exceedingly  rare,  and  no  such 
summary  action  should  be  taken  except  in 
cases  falling  clearly  within  the  statute,  and 
then  the  order  should  be  made  promptly  on 
coming  in  of  the  verdict.  In  no  case  should 
such  an  order  be  made  after  a  delay  of 
some  months,  and  where  the  parties  have 
taken  action  predicated  upon  the  verdict." 

And  in  Clement  ▼.  Barnes,  6  S.  D.  483,  61 
N.  W.  1126,  it  is  said  that  "the  order 
should  be  made  promptly  upon  the  coming 
in  and  entry  of  the  verdict." 

Accordingly,  in  Kaslow  v.  Chamberlain, 
17  N.  D.  449,  117  N.  W.  529,  it  was  held 
that  the  court  had  no  power  to  order  a  new 
trial  of  its  own  motion  one  year  after  ver- 
dict and  entry  of  judgment. 

And  in  Traxinger  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Co.  23  S.  D.  90,  120  N.  W. 
770,.  it  was  said  that  "it  is  clear  that  the 
trial  court  had  no  authority  to  vacate  the 
verdict  under  §  304,  after  the  lapse  of  nine 
months." 

For  grounds  not  specified  in  the  motion. 

The  trial  court  is  not  prevented  fron* 
40  L.R.A.(N.S.) 


I  exercising  its  common-law  power  to  grant 
a  new  trial  on  its  motion,  by  the  pres- 
entation of  a  motion  therefor  by  one  of  the 
parties;  but  the  court  may  grant  a  new  tri- 
al for  a  reason  not  specified  in  the  mo- 
tion. Bond  V.  Cutler,  7  Mass.  206;  LUis 
V.  Ginsburg,  163  Mass.  143,  39  N.  £.  800 
(but  see  infra,  as  to  effect  of  statute) ;  £. 
O.  Stanard  Mill.  Co.  v.  White  Line  Central 
Transit  Co.  122  Mo.  258,  26  S.  W.  704; 
Parker  v.  Britton,  133  Mo.  App.  270,  113 
S.  W.  269;  Nulton  v.  Croskey,  111  Mo.  App. 
18,  86  S.  W.  644;  Hesse  v.  Seyp,  88  Mo. 
App.  66;  Lovell  v.  Davis,  52  Mo.  App.  342 
(for  error  in  the  instructions  given  to  the 
jury) ;  Ivanhoe  Furnace  Corp.  v.  Crowder, 
110  Va.  387,  66  S.  E.  63;  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  V.  Miller,  165  Ind.  381,  74 
N.  E.  609   {obiter). 

And  while  it  has  been  held  that  a  party 
cannot  be  heard  to  object  or  complain  of 
the  rulings  of  the  court  made  during  the 
trial  for  the  first  time  on  a  motion  for  a 
new  trial,  nevertheless  the  court  may  of 
its  own  motion,  when  errors  have  been 
brought  to  its  attention  in  that  way,  award 
a  new  trial  where  it  believes  that  injustice 
has  been  done.  Schuette  v.  St.  Louis  Tran- 
sit Co.  108  Mo.  App.  21,  82  S.  W.  541  (im- 
proper argument  of  counsel)  ;  Richter  v. 
United  R.  Co.  145  Mo.  App.  1,  129  S.  W. 
1055  (improper  remark  by  the  court  in 
presence  of  jury). 

And,  altliough  the  dissatisfied  party  is 
precluded  from  urging  the  insuificienc}'  of 
the  charge  to  the  jury  as  a  ground  for  a 
new  trial,  because  of  his  failure  to  reserve 
an  exception  thereto,  the  court  may  of  its 
own  motion  grant  a  new  trial  for  that 
reason.  Merchants'  ft  F.  Bank  v.  McKellar, 
44  La.  Ann.  940,  11  So.  692. 

But  the  trial  court  has  no  power  ta 
gprant  a  new  trial  upon  a  ground  not  speci- 
fied in  the  motion,  where  the  statute  pro- 
vides that  "a  verdict  shall  not  be  set  aside 
except  upon  a  motion  in  writing  by  a  party 
to  the  cause,  stating  the  reasons  relied  up- 
on in  its  support."  Peirson  v,  Boston  Elev. 
R.  Co.  191  Mass.  223,  77  N.  E.  769.  To 
the  same  effect  is  Loveland  ▼.  Rand,  200 
Mass.  142,  86  N.  E.  948. 

And  on  a  motion  for  a  nonsuit,  the  court 
has,  upon  its  own  motion,  sometimes  grant- 
ed a  new  trii^  upon  the  payment  of  costs. 
Doe  ex  dem.  Burnham  v.  Simmons,  7  U. 
C.  Q.  B.  196;  Hatton  v.  Beacon  Ins.  Co.  16 
U.  C.  Q.  B.  316;  Pearman  v.  Hyland,  22 
U.  C.  Q.  B.  202;  Cameron  v.  Monarch 
Assur.  Co.  7  U.  C.  C.  P.  212;  Coons  v.  Mtam, 
Ins.  Co.  18  U.  0.  C.  P.  306.  A.  L.  R. 


1911. 


DsVALL  ▼.    DeVALL. 


297 


670,  34  N.  W.  423;  Bolton  v.  Stewart,  29 
Cal.  615;  Grant  v.  Moore,  29  Cal.  644; 
Coghill  v.  Markfi,  29  Cal.  674. 

Eakln,  Ch.  J.,  delivered  the  opinion  of 
the  court:. 

1.  It  thus  appears  that,  although  there 
was  a  motion  to  set  aside  the  Yerdict,  the 
court  in  its  discretion  set  aside  such  motion 
on  the  ground  of  error  not  assigned  in  it, 
and  the  contention  of  defendant  is  that  the 
court  had  no  authority  to  set  aside  a  ver- 
dict upon  its  own  motion,  nor  upon  a 
ground  not  assigned  in  the  motion.  There 
is  no  bill  of  exception  here,  and  the  de- 
fendant does  not  contend  that  the  instruc- 
tion mentioned  in  the  order  was  not  er- 
roneous. Therefore  the  only  question  to  be 
considered  is  as  to  the  power  of  the  court 
to  set  aside  a  judgment  and  grant  a  new 
trial,  either  on  its  own  motion,  or  upon  a 
ground  of  error  not  assigned  in  the  motion. 
Although  there  seems  to  be  some  conflict 
of  opinion  upon  this  question,  the  great 
weight  of  authority  sustains  the  view  that 
courts  of  general  jurisdiction  have  inherent 
power  to  correct  judicial  errors  for  the 
purpose  of  promoting  impartial  adminis- 
tration of  justice,  and  the  right  of  a  court 
to  grant  a  new  trial  on  its  own  motion  is 
generally  recognized.  The  Oklahoma  su- 
preme court,  in  Long  v.  Kingfisher  County, 
5  Okla.  128,  47  Pac.  1063,  has  held  directly 
to  the  contrary,  citing  no  authority  other 
than  its  own  statute,  the  language  of  which 
is  not  materially  different  from  that  of 
other  states  relating  to  the  granting  of 
new  trials.  Section  4493,  Code  of  1903,  re- 
lating to  motions  for  new  trial,  provides 
that  "the  former  verdict  •  .  .  shall  be 
vacated  and  a  new  trial  granted  on  the 
application  of  the  party  ajj^ieved,  for  any 
of  the  following  causes,  affecting  material- 
ly the  substantial  rights  of  such  party," 
and  then  names  five  causes  which  may  be 
included  in  such  motion,  being  identical 
with  those  in  other  states. 

The  supreme  court  of  Texas  has  held  to 
the  same  effect  in  Lloyd  v.  Brinck,  35  Tex. 
1.  The  North  Dakota  statute  expressly 
authorizes  the  court  on  its  own  motion  to 
vacate  a  verdict  for  certain  causes,  which 
has  the  effect  to  preclude  the  considera- 
tion of  any  others.  The  statutes  of  Cali- 
fornia and  South  Dakota  have  similar  pro- 
visions, and  therefore  have  no  application 
upon  this  question.  On  the  contrary,  the 
Code  of  Iowa  of  1897,  §  3755,  provides  that 
"the  former  verdict  .  .  .  shall  be  va- 
cated and  a  new  trial  granted  on  the  ap- 
plication of  the  party  aggrieved,"  etc.j  be- 
ing the  exact  language  of  the  Oklahoma 
statute. 

In  Allen  v.  Wheeler,  54  Iowa,  631,  7  K. 
40  L.R,A.(N.S.) 


W.  113,  in  considering  the  power  of  the 
court  to  grant  a  new  trial  on  its  own  mo- 
tion, it  is  said  that  this  statute  "does  not 
provide  that  the  court  may  not,  upon  its 
own  motion,  and  for  error  which  is  appar- 
ent, set  aside  a  verdict.  Such  power  exists 
at  common  law,  and  we  do  not  understand 
that  any  provision  of  our  statute  is  a  limi- 
tation to  the  power  of  the  court  on  its  own 
motion  to  compel  juries  to  observe  and  fol- 
low the  law  as  embodied  in  the  instructions 
given  by  the  court."  And  in  a  late  case 
(Hensley  v.  Davidson  Bros.  Co.  135  Iowa, 
106,  112  N.  W.  227)  it  is  said  that:  "There 
is  no  provision  in  the  Code  relating  to  or- 
ders of  this  kind  on  the  court's  own  mo- 
tion. That  such  right  exists,  however,  is 
indisputable.  It  is  one  of  the  inherent 
powers  of  the  court,  essential  to  the  ad- 
ministration of  justice."  And,  after  citing 
many  cases  to  that  effect,  and  quoting  from 
some,  the  court  say :  "That  a  motion  there- 
for is  pending  will  not  deprive  the  court  of 
the  power  to  order  a  new  trial  on  grounds 
not  raised  therein.  This  must  necessarily 
be  so,  for  one  of  the  controlling  rcasoiv(» 
for  the  existence  of  the  power  is  to  enable 
the  court  to  guard  the  rights  of  parties 
who,  for  some  cause,  have  .proven  unable 
to  protect  themselves,  and  another  to  en- 
able the  court  to  correct  its  errors,  rather 
than  wait  for  this  to  be  done  by  the  ap- 
pellate court."  To  this  case  there  is  ap- 
pended a  note  in  14  Ann.  Cas.  65,  reviewing 
the  authorities,  in  which  the  author  says 
that  this  power  is  generally  recognized; 
that  the  provisions  of  the  statute  regu- 
lating motions  for  new  trial  do  not  prevent 
the  court  from  granting  a  new  trial  on  its 
own  motion.  The  Minnesota  Code  of  1905, 
g  4198,  is  very  similar  to  that  of  Iowa 
and  Oklahoma,  and  in  Bank  of  Willroar  v. 
Lawler,  78  Minn.  136,  80  N.  W.  808,  it  is 
said:  "Appellant  contends  that,  as  our 
statute  provides  that  the  notice  of  motion 
for  a  new  trial  shall  be  in  writing,  and 
shall  state  the  grounds  of  the  motion,  the 
court  below  had  no  authority  to  grant  a 
new  trial  on  its  own  motion.  Under  the 
common-law  practice,  it  was  well  settled 
that  the  trial  court  could  grant  a  new  trial 
on  its  own  motion.  .  .  .  Our  Code  of 
Civil  Procedure  does  not  expressly  cut  off 
this  power  of  the  court,  and,  in  our  opin- 
ion, does  not  do  so  by  implication,  although 
the  Code  may  to  some  extent  limit  or  modi- 
fy that  power.  .  .  .  The  provisions  of 
such  a  statute,  regulating  motions  for  a 
new  trial,  do  not  prevent  the  court  in  a 
proper  case  from  granting  a  new  trial  on 
its  own  motion." 

In  State  ex  rel.  Brainerd  v.  Adams,  84 
Mo.  315,  it  is  said:  "If  the  court  commits 
a  palpable  error  in  an  instruction  to  the 
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jury,  or  witnesses  misconduct  of  members 
of  the  jury,  which  on  motion  would  au- 
thorize it  to  Bet  aside  the  verdict,  shall  it, 
on  account  of  the  ignorance  or  timidity  of 
the  aggrieved  party,  which  prevents  him 
from  moving  in  the  matter,  render  an  un- 
just judgment  on  the  verdict?  If  the  jury 
find  a  verdict  palpably  against  the  law  as 
declared  by  the  court,  is  it  powerless  to 
maintain  its  own  dignity  and  self-respect, 
unless  someone  who  feels  aggrieved  shall 
move  in  the  matter?  That  this  power  may 
be  abused  by  the '  court  is  no  argument 
against  its  existence.  The  appellate  courts 
will  find  a  way  to  correct  any  abuse  of 
the  power  by  the  lower  courts.  It  is  con- 
ceded by  the  court  of  appeals,  in  the  opin- 
ion delivered  in  this  cause,  that  at  com- 
mon law  this  power  could  be  exercised  by 
the  courts  independent  of  any  application 
by  a  party  for  its  exercise.  .  .  .  And 
that  our  statute,  prescribing  the  time  with- 
in which  a  party  may  file  a  motion  to  set 
aside  a  verdict,  does  not  confer  upon  the 
court  any  power  which  did  not  previously 
exist,  or  abridge  the  recognized  power  of 
the  court,  but  simply  regulated  the  privi- 
lege of  the  parties  to  the  suit." 

In  Hewitt  v.  Steele,  118  Mo.  473,  24  S. 
W.  440,  it  is  held  that  the  court  is  not 
confined  to  the  grounds  assigned  in  the 
motion,  but  may  consider  any  good  cause, 
and  the  appellate  court,  in  reviewing  the 
action  of  the  trial  court,  will  not  be  con- 
fined to  the  grounds  stated  in  the  order  of 
the  court,  but  may  consider  any  ground 
set  out  in  the  motion.  The  Nebraska  Code 
of  1801,  §  4835,  is  in  effect  identical  with 
that  of  Iowa,  and  in  Weber  v.  Kirkendall, 
44  Neb.  766,  760,  63  N.  W.  35.  36,  the  court 
say:  "We  do  not  doubt  the  power  of  the 
trial  court  to  re-examine  its  record,  and  to 
set  aside  a  verdict  on  account  of  prejudi- 
cial error,  on  its  own  motion,  in  the  ab- 
sence of  a  request  by  either  party.  .  .  . 
The  rule  thus  recognized  haa  not  only  the 
sanction  of  authority,  but  rests  upon  the 
soundest  and  most  satisfactory  reasons. 
The  power  is  inherent."  Additional  cases 
recognizing  this  power  are  Cleveland,  C.  C. 
ft  St.  L.  R.  Co.  V.  Miller,  165  Ind.  387,  74 
N.  E.  500;  Ft.  Wayne  ft  B.  I.  R.  Co.  v. 
Wayne  Circuit  Judge,  110  Mich.  173,  68 
N.  W.  116;  Schmidt  v.  Brown,  80  Hun, 
183,  30  N.  Y.  Supp.  68;  Eggen  v.  Fox,  124 
Wis.  534,  102  N.  W.  1054.  See  also  20 
Cyc.  929. 

This  was  also  the  rule  In  Massachusetts 
prior  to  1807.  Ellis  v.  Ginsburg,  163  Mass. 
143,  30  N.  E.  800.  But  by  a  legislative  act 
of  that  year  it  was  provided  that  a  verdict 
shall  not  be  set  aside,  except  by  a  motion 
in  writing,  which,  it  has  been  held,  takes 
from  the  court  the  power  to  act  upon  its 
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own  motion.  Peirson  v.  Boston  Elev.  R. 
Co.  191  Mass.  220,  77  N.  E.  760.  Tliese 
authorities,  however,  recognize  the  fact  that 
it  is  within  the  power  of  the  court  to  abuse 
this  right,  and  that  it  should  only  be  .exer- 
cised in  extreme  cases  where,  without  it, 
there  would  be  a  miscarriage  of  justice. 

In  Bank  of  Willmar  v.  Lawler,  .78  Minn., 
136,  80  N.  W.  868,  it  is  said  that,  as  a  gen- 
eral rule,  the  trial  courts  should  not  ex- 
ercise this  power,  except  in  aggravated  cas- 
es; and  in  Hensley  v.  Davidson  Bros.  Co. 
135  Iowa,  106,  112  N.  W.  227>  14  Ann. 
Cas.  62,  it  is  said  that  "resort  to  this  pow- 
er will  rarely  be  required,  and,  it  should 
be  exercised  with  great  caution  and  in  ag- 
gravated cases  only.  Ample  provisions  are 
to  be  found  in  the  Code  of  Procedure  for 
the  protection  of  litigants  on  their  own 
application,  and  for  the  court  to  interpose, 
without  affording  the  defeated  party  an 
opportunity  to  elect  whether  he  will  accept 
the  result,  lays  it  open  to  the  suspicion  of 
partisanship." 

2.  Thus  we  see  that,  by  virtue  of  the  in- 
herent power  of  the  court,  it  has  authority, 
on  its  own  motion,  or  for  causes  other  than 
those  assigned  in  a  motion,  to  set  aside  a 
judgment  and  grant  a  new  trial,  unless 
such  power  of  the  court  has  been  limited 
by  statute.  The  statute  of  Oregon  (§  174, 
L.  0.  L.),  relating  to  motions  for  new 
trials,  is  in  effect  the  same  as  that  of  Iowa, 
above  quoted,  namely:  "A  former  judg- 
ment may  be  set  aside  and  a  new  trial 
granted  on  the  motion  of  the  party  ag- 
grieved for  any  of  the  following  causes  ma- 
terially affecting  the  substantial  rights  of 
such  party,"  etc.  It  contains  no  limita- 
tion upon  the  power  of  the  court  to  set 
aside  a  judgment  and  grant  a  new  trial 
upon  its  own  motion,  and  it  was  within 
the  court's  discretion  to  set  the  judgment 
aside,  if  error  appeared  in  the  record  that 
did  or  might  result  in  a  miscarriage  of  jus- 
tice. The  court  only  sought  to  rectify  its 
own  error  in  giving  the  instruction  men- 
tioned, which  instruction  we  must  assume 
was  erroneous,  and  this  was  within  its 
power  that  the  rights  of  the  litigant  might 
be  protected,  and  also  in  justice  to  the 
court,  as  responsible  for  the  impartial  ad- 
ministration of  the  law. 

Scott  V.  Ford,  62  Or.  288,  97  Pae.  99,  is 
cited  by  counsel  for  defendant  as  control- 
ling in  this  ease;  but  in  that  ease  there 
was  no  motion  by  the  respondent  to  aet 
aside  the  findings,  and  no  error  was  com- 
mitted on  the  trial  as  constituting  a  basis 
for  an  order  vacating  a  verdict.  But  the 
order  was  made  for  the  purpose  of  giving 
the  plaintiff  an  opportunity  to  amend  his 
pleadings,  and  it  is  practically  conceded  in 
the  opinion,  at  page  299,   that  the  court 
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may  set  aside  the  verdict  on  its  own  mo- 
tion, "where  it  appears  that  it  has  been 
imposed  upon  in  an  ex  parte  proceeding, 
or  the  verdict  entered  through  improper 
or  collusive  agreements,  etc.,  and  that  the 
court  would  have  the  power  essential  to  its 
'protection  and  that  of  the  public  under 
such  circumstances  (State  ex  rel.  Brainerd 
V.  Adams,  84  Mo.  310,  316) ;  but  that  ques- 
tion is  not  involved  here." 

The  case  cited  in  the  above  quotation 
says  that  "an  error  in  matter  of  law  is 
one  which  the  court  ought  to  have  the 
right  to  correct  at  any  time  during  the 
term,"  so  that  the  result  in  the  case  of 
Scott  V.  Ford  is  not  opposed  to  the  con- 
clusion we  have  reached  in  this  case.  As 
said  in  Hensley  ▼.  Davidson  Bros.  Co.  su- 
pra, occasion  to  do  so  will  seldom  arise, 
and  the  power  should  be  exercised  only  to 
prevent  a  wrong  to  one  of  the  parties  by 
correcting  the  error  or  misconduct  of  the 
jury,  or  an  error  committed  by  the  court 
itself.  But,  so  far  as  the  record  discloses, 
this  is  a  case  within  the  latter  exception. 
The  trial  court  concluded  that  it  gave  an 
erroneous  instruction  tending  to  mislead 
the  jury. 

The  order  of  the  court  vacating  the  judg- 
ment and  granting  a  new  trial  is  affirmed. 

A  petition  for  rehearing  having  been  filed, 
McBrlde,  J.,  on  January  23,  1912,  handed 
<lown  the  following  response  ( —  Or.  — ,  120 
Pac.  13): 

3.  The  power  to  grant  new  trials  is  in  its 
inception  a  common-law  right.  3  Bl.  Com. 
Lewis'  ed.  §  387.  Courts  of  general  com- 
mon-law jurisdiction'  have  inherent  power 
to  grant  new  trials;  this  power  is  not 
taken  away  by  statute,  unless  the  intent 
to  do  so  is  clear.  29  Cyc.  722,  and  cases 
there  cited.  Statutes  limiting  this  power 
are  in  derogation  of  the  common  law,  and 
«uch  statutes  should  be  strictly  construed. 
Furgeson  v.  Jones,  17  Or.  204,  3  L.R.A. 
620,  11  Am.  St.  Rep.  808,  20  Pac.  842. 

In  our  qpinion,  chapter  8  of  title  2,  L. 
O.  L.,  has  reference  exclusively  to  motions 
for  new  trial  made  by  the  parties,  and 
was  not  intended  to  restrict  the  common- 
law  power  of  the  courts  in  order  to  correct 
their  own  mistakes.  The  motion  prac- 
tically takes  the  place  of  a  pleading,  and 
the  statute,  for  the  sake  of  orderly  pro- 
cedure, specifies  the  time  within  which 
the  pleading  shall  be  filed,  and  what  it 
shall  contain;  but  it  was  not  the  intention 
of  the  lawmakers,  in  thus  regulating  the 
manner  in  which  the  parties  should  carry 
on  their  contention  before  the  court,  to 
take  away  another  important  power  which 
the  court  possessed,  namely,  that  of  cor- 
recting tua  9p<mte  its  own  mistakes.  This 
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is  the  view  intimated  by  Mr.  Chief  Jus- 
tice field,  in  Duff  v.  Fisher,  15  Cal.  375. 
He  observes:  "It  may  be  and  probably  is 
true  that  the  court,  whether  sitting  in 
equity  or  on  trial  of  a  common-law  action, 
may,  of  its  own  motion,  set  aside  the  ver- 
dict of  a  jury  when  it  is  clearly  and  pal- 
pably against  the  evidence;  but  when  the 
court  is  satisfied  with  the  verdict,  the  par- 
ties can  only  question  its  correctness  by 
following  the  course  pointed  out  by  the 
statute."  This  excerpt  clearly  draws  the 
distinction  between  the  power  of  the  court 
derived  from  the  common  law  and  the 
rights  of  a  party  proceeding  under  the 
statute.  The  exercise  of  the  power  of  the 
court  to  correct  its  own  error  is  a  valuable 
one,  tending  to  prevent  appeals  and  re- 
versals, and  it  should  not  be  construed 
away  where  the  intent  of  the  legislature  to 
destroy  it  is  not  dearly  manifest. 

The  petition  for  rehearing  is  denied. 


OREGON  SUPRKBfB  COURT, 

F.  W.  ISHERWOOD  et  al.,  Respts., 

V. 

CHRISTINE  SALENE,  Appt. 

(—  Or.  — ,  123  Pac.  49.) 

lilcense  —  ^rant  —  right  to  hunt  —  in- 
terference —  liability. 

1.  One  who  has  granted  the  exclusive  right 
to  shoot  wild  fowl  upon  the  waters  upon 
liis  land  is  not  liable  in  damages  for  clear- 
ing and  draining  the  land,  if  he  does  so  in 
good  faith  for  the  purpose  of  improving  it, 
but  may  be  so  if  he  acts  in  bad  faith  in  or- 
der to  injure  the  grantee. 

Equity  —  jnrisdlction  —  interference 
with  licensee  —  remedy  at  law. 

2.  Equity  has  no  jurisdiction  of  a  suit  to 
prevent  wrongful  interference  by  one  who 
iias  granted  the  right  to  hunt  on  his  land 
with  the  rights  of  the  grantee,  since  the 
remedy  at  law  for  damages  is  adequate. 

(April  23,   1912.) 

.  ■  * 

Note.  — >  Nature  and  extent  of  right  cre^ 
ated  hy  private  grant  of  hunting  or 
fishing  privilege. 

In  addition  to  the  eases  discussed  in  the 
present  note,  see  those  which  are  set  out 
in  ISHEBWOOD  V.  Salens.   . 

As  to  injunction  against  hunting  or  fish- 
ing on  navigable  waters  or  against  interfer- 
ence therewith,  see  the  notes  in  17  L.ILA. 
(N.S.)  1236,  and  38  L.R.A.(N.S.)  286. 

As  to  the  right  of  way  on  shore  as  appur- 
tenant to  fishery  rights,  see  subdivision  III. 
of  the  note  in  4  L.R.A.(N.S.)   872. 

As  to  the  right  of  riparian  owner  on  tidal 
or  navigable  waters   to   exclusive   fishery, 


300 


OREGON    SUPREME   COURT. 


Apb., 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Columbia 
County  in  plaintiffs'  favor  in  an  action 
brought  to  enjoin  defendant  from  drain- 
ing certain  waters  on  her  lands  and  from 
clearing  the  land  to  the  injury  of  plain- 
tiffs' rights  of  hunting  on  such  land.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Coovert  A  Stapletou  for  appel- 
lant. 

Mr.  William  T.  Muir,  for  respondents: 

The  Bingham  deed  grants  a  profit  d 
prendre. 

Bingham  y.  Salene,  16  Or.  208,  3  Am.  St. 
Rep.  152,  14  Pac  523. 


The  lakes  and  other  waters  must,  so 
far  as  consistent  with  the  right  to  hunt 
thereon,  be  left  in  their  natural  state. 

Salene  v.  Isherwood,  55  Or.  263,  106  Pac. 
18. 

The  owner  of  land  on  the  margin  of  a 
natural  lake  or  pond  has  a  right  to  have 
the  natural  level  of  the  water  maintained 
so  as  to  permit  him  to  enjoy  the  advan- 
tages attendant  upon  riparian  ownership, 
and  to  protect  him  from  the  disadvantage 
of  having  a  strip  of  uncovered  lake  bottom 
left  in  front  of  his  property. 

2  Farnham,  .Waters,  1618,  §  477a. 

Mr.  W.  li.  Brewster  also  for  respond- 
ents. 


see  the  note  to  Hume  v.  Rogue  River  Pack- 
ing Co.  31  L.R.A.   (N.S.)   396. 

As  to  the  right  of  free  fishing  in  great 
ponds,  see  the  note  in  31  L.R.A. (N.S.)  434. 

On  the  question  of  injury  to  a  fishing 
right  as  damage  from  pollution,  see  the 
note  in  33  L.R.A.(N.S.)  74. 

Hunting  privilege — generally. 

Beginning  with  the  early  English  eases  it 
has  been  uniformly  held  that  a  shooting 
privilege   is  a  profit  d  prendre. 

Thus,  in  Davies's  Case,  3  Mod.  246,  in 
holding  that  the  lord  of  a  manor  might  ac- 
quire tor  himself  and  his  tenants  and  farm- 
ers a  prescriptive  right  to  take  fowl  in  the 
warren  of  another,  the  court  apparently  in- 
dorsed the  argument  that  such  a  right  was 
a  profit  d  prendre  in  oMeno  aolo,  and  was 
therefore  such  as  the  tenants  of  a  manor 
might  prescribe  by  a  que  estate  exclusive  of 
the  lord. 

A  right  to  shoot  and  take  away  game  is 
a  profit  d  prendre,  and  therefore  is  an  in- 
terest in  the  land  within  the  statute  of 
frauds.  Webber  v.  Lee,  51  L.  J.  Q.  B.  N. 
S.  485,  L.  R.  0  Q.  B.  Div.  315,  47  L.  T.  N. 
S:  215.  30  Week.  Rep.  866,  47  J.  P.  4. 

It  was  held  in  Hooper  v.  Clark,  8  Best 
&  S.  150,  36  L.  J.  Q.  B.  N.  S.  79,  L.  R. 
2  Q.  B.  200,  16  L.  T.  N.  S.  152,  16  Week. 
Rep.  347,  that  the  right  granted  by  deed  to 
kill  and  take  game  was  an  incorporeal 
hereditament,  touching  which  the  grantee's 
covenant  to  leave  the  estate  as  well  stocked 
as  when  he  entered  upon  its  enjoyment  was 
a  covenant  running  with  the  land,  and  was 
enforceable  by  the  assignees  of  the  rever- 
sion. 

In  Vermont  it  is  held  that  the  exclusive 
right  to  shoot  and  fish  upon  the  lands  of 
another,  when  not  granted  in  favor  of  any 
dominant  tenement,  is  not  an  easement, 
but  a  profit  d  prendre,  and  the  grantee  of 
such  a  right,  though  not  the  owner  of  the 
soil,  has  such  an  interest  in  the  land  as 
entitles  him  to  maintain  an  action  of  tres- 
pass, under  a  statute  authorizing  such  an 
action  in  respect  of  lands  by  the  owner 
thereof.  Payne  *▼.  Sheets,  75  Vt  335,  65 
Atl.  656. 

And  a  right  to  shoot  upon  the  lands  of 
another,  acquired  in  connection  with  the 
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purchase  of  a  lot  carved  therefrom,  is  not 
a  more  license  revocable  at  pleasure,  but  is 
an  interest  which  will  support  an  action  of 
specific  performance.  St.  Helen  Shooting 
C  lub  V.  Barber,  150  Mich.  571,  114  N.  W. 
399. 

— affirmative  rights  of  grantee. 

One  who  has  a  right  of  shooting  on  a 
farm  must  not  do  unnecessary  damage  to 
standing  crops,  but  must  exercise  his  privi- 
lege at  a  time  and  in  the  manner  that  is 
usual  with  sportsmen.  Hilton  v.  Green,  2 
Post.  &  F.  821. 

A  grant  of  the  right  to  shoot  and  sport 
over  a  specified  tract  of  land  does  not  jus- 
tify the  grantee  in  breeding  and  turning 
into  the  lands  game  bred  elsewhere,  to  the 
injury  of  the  grantor's  crops.  Birkbeck  v. 
Paget,  31  Beav.  403.  This  case  is  cited 
with  approval  in  Farrer  v.  Nelson,  L.  R. 
15  Q.  B.  Div.  258,  49  J.  P.  725,  54  L.  J. 
Q.  B.  N.  S.  385,  52  L.  T.  N.  S.  786,  33  Week. 
Rep.  800,  which  holds  that  the  occupant  of 
a  farm  under  a  lease  reserving  the  shooting 
rights  to  the  lessor  has  a  right  of  action 
against  the  lessee  of  the  shooting  right,  for 
damage  to  crops  caused  by  overstocking  the 
farm  with  game.  While  it  appears  that 
the  game  was  bred  upon  the  estate  of  the 
lessor  outside  the  plaintiff's  farm,  the  court 
seems  inclined  to  go  a  little  further  than 
Birkbeck  v.  Paget,  and  to  place  its  deci- 
sion upon  the  somewhat  broader  ground 
that  the  holder  of  the  shooting  right  had 
no  right  to  increase  the  game  to  an  un- 
reasonable extent. 

The  deed  involved  in  Ishebwood  v.  Sa- 
lens was  the  subject  of  litigation  in  an  ear- 
ly case  which  held  that  the  rights  thereby 
granted  were  confined  to  shooting  upon  the 
waters,  and  did  not  include  the  right  to 
shoot  fowl  upon  the  lands;  and  that,  though 
possibly  assignable,  the  instrument  did  not 
authorize  the  grantees  to  issue  permits  to 
other  persons.  Bingham  v.  Salene,  15  Or. 
208,  3  Am.  St.  Rep.  152,  14  Pac.  523.  In 
a  subsequent  case  involving  the  same  fish- 
ing privilege  (Salene  v.  Isherwood,  55  Or. 
263,  106  Pac.  18),  it  was  further  held  that 
the  instrument  must  be  deemed  to  give  the 
grantees  a  right  to  maintain  such  small 
boats   and  temporary  structures  as  would 
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Eakln,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

On  February  13,  1878,  the  defendant, 
'Christine  Salene,  and  her  husband  Charles, 
now  deceased,  conveyed  to  "H.  T.  and  E. 
W.  Bingham,  and  to  their  heirs  and  assigns 
forever,  the  sole  and  exclusive  right,  privi- 
lepe,  and  easement,  to  shoot,  take,  and 
Icill  any  and  all  wild  duck  and  other  wild 
fowl  upon  and  in  any  and  all  lakes,  sloughs, 
And  waters  situate,  lying,  or  being  upon 
our  land,"  etc.  Plaintiffs  are  the  grantees 
•of  the  Binghams  of  such  right  and  privi- 
lege, and  they  bring  this  suit  to  enjoin  de- 
fendant from  draining  Wapato,  Big  Slavin, 
Bound,   and    Knighton   lakes,   and   certain 


not  interfere  with  th^  use  of  the  adjacent 
farm,  and  that  such  right  included  the 
•erection  of  blinds,  the  use  of  decoys,  the 
keeping  of  dogs,  and  the  recovery  of  such 
game  as  might,  when  shot,  fall  upon  the 
adjacent  land.  Invoking  the  rule  of  the 
earlier  case  that  the  grantees  had  no  right 
to  issue  permits  to  third  persons,  the  court 
held  that  the  grantees  had  no  right  to 
authorize  their  servants,  or  persons  pur- 
porting to  be  such,  to  hunt  upon  the  prem- 
ises. And  it  was  further  held  that  the 
grantees  had  no  right  to  dam  up  the  lake. 
And  while  it  was  intimated  that  the  lan- 
guage of  the  deed  did  not  authorize  the 
grantees  to  feed  the  fowl  by  artificial  means 
when  high  water  had  destroyed  the  natural 
feed,  it  was  held  that  the  parties  seemed  to 
have  acquiesced  in  a  contrary  construction, 
and  therefore  the  grantees  would  be  deemed 
to  have  that  right. 

A  clause  in  a  lease  of  land  reserving  to 
the  lessor  the  right  of  "shooting  and  sport- 
ing" over  the  land  is  not  limited  to  "game" 
in  its  strict  sense,  but  is  a  reservation  of 
the  right  to  shoot  such  animals  as  are,  in 
common  parlance,  understood  to  be  the  sub- 
iects  of  sport  (rabbits).  Jeffrves  v.  Evans, 
19  C.  B.  N.  S.  264,  34  L.  J.  C.  P.  N.  S.  261, 
11  Jur.  N.  S.  584,  13  L.  T.  N.  S.  72,  13 
Week.  Rep.  864,  16  Eng.  Rul.  Cas.  716. 

It  was  held  in  Wickham  v.  Hawker,  7 
Mees.  &  W.  63,  that  a  grant  to  one,  his  heirs 
and  assigns,  of  liberty  to  go  upon  the 
grantor's  land,  to  hunt  and  fish  with  serv- 
ants and  otherwise,  was  a  grant,  not  of  a 
mere  license  of  pleasure,  but  of  a  license  of 
a  profit  d  prendre  within  the  operation  of 
the  prescription  act.  Parke,  B.,  cited  as  a 
leading  case,  Norfolk  v.  Wiseman,  12  Plenry 
Vn.  26,  13  Henry  VII.  13,  and  as  holding 
that  if  a  grant  of  hunting  is  a  mere  license 
of  pleasure,  no  other  person  can  justify  un- 
der it,  but  that  if  it  is  a  license  of  profit 
the  rule  is  otherwise.  And  the  following 
language  was  quoted  from  Norfolk  v.  Wise- 
man: "If  there  be  a  license  for  him  and 
his  servants  to  hunt,  *by  these  words,  for 
him  and  his  servants,  shall  be  understood 
a  license  of  profit;  for  these  words  imply 
that  the  grantee  hath  a  property  in  the 
thing  hunted,  because  that  by  such  a  li- 
cense the  grantee  may  justify  for  his  serv- 1 
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sloughs,  situated  on  her  lands,  which  she 
threatens  to  do,  and  also  from  cutting 
and  burning  brush  and  timber  which  bor- 
ders the  lakes.  These  lakes  cover  almost 
one  sixth  of  the  farm  of  defendant.  The 
land  upon  which  the  lakes  are  situated  is 
the  donation  land  claim  of  Charles  Salene, 
and  consists  of  about  480  acres,  through 
which  Willamette  slough,  a  navigable 
stream,  flows.  Much  of  the  farm  is  over- 
flowed during  the  winter  and  spring 
months,  especially  wlien  the  water  is  high 
in  the  Columbia  river.  When  the  waters 
are  low,  the  tide  rises  about  3  feet  in  the 
river  and  the  slough.  At  the  low  stage  of 
the  water  in  the  slough,  not  at  low  tide, 

ant  to  hunt,  which  is  more  than  a  license  of 
pleasure.' "  Parke,  B.,  also  referred  to  the 
following  comment  in  Manwood,  108,  on  a 
case  in  the  Year  Book  of  11  Henry  VII. 
folio  86:  "If  one  license  me  and  my  heirs 
to  come  and  hunt  in  his  park,  I  must  have 
a  writing  (that  is,  a  deed)  of  that  license, 
for  a  thing  passes  by  the  license,  which  en- 
dures in  perpetuity:  but  if  he  license  me, 
one  time  to  hunt,  this  is  good  without  deed, 
for  no  inheritance  passes." 

And  it  was  held  that  the  reservation  to 
the  defendant  in  a  demise  to  the  plaintiff, 
of  the  right  to  sport  over  the  demised 
premises,  in  common  with  the  latter,  his 
heirs  and  assigns,  and  with  "any  friend  of 
his  or  them,"  was  not  confined  to  a  single 
friend  at  a  time,  but  should  be  deemed  to 
have  reference  to  plurality  of  friends.  Gardi- 
ner V.  Colyer,  10  L.  T.  N.  S.  716,  12  Week. 
Rep.  979. 

— interference  by  grantor. 

The  grant  of  the  exclusive  right  to  shoot 
over  lands,  together  with  a  covenant  of 
quiet  enjoyment,  does  not  prevent  the  land- 
owner or  his  tenants  from  cutting  under- 
wood and  otherwise  using  the  land  in  the 
ordinary  and  accustomed  way,  provided 
there  is  no  wilful  destruction  of  game. 
Jeffryes  v.  Evans,  supra. 

So,  "the  sole  right  of  shooting  and  fish- 
ing over  the  whole  estate"  of  the  grantor 
i9  not  an  interest  in  the  land,  within  the 
meaning  of  a  statute  providing  for  compen- 
sation to  persons  whose  interest  in  land  is 
injured  by  the  construction  of  a  railroad. 
Bird  V.  Great  Eastern  R.  Co.  19  C.  B.  N.  S. 
268,  34  L.  J.  C.  P.  N.  S.  366,  11  Jur.  N.  S. 
782,  13  L.  T.  N.  S.  366,  13  Week.  Rep.  989. 
The  court  said  that  the  instrument  creating 
the  shooting  privilege  was  not  under  seal, 
and  could  not  be  enforced,  if  enforceable  at 
all,  a^inst  anyone  but  the  grantor,  and 
was  therefore  not  enforceable  against  the 
railway  which  purchased  its  right  of  wav 
from  the  grantor.  However,  it  was  inti- 
mated that  even  if  the  instrument  had  been 
under  seal  the  result  would  have  been  the 
same,  since,,  in  the  absence  of  a  covenant  to 
the  contrary,  the  grantor  would  not  be  lia- 
ble for  any  act  in  the  enjoyment  of  his 
estate  which  was  not  wilfully  committed 
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but  very  near  it,  the  elevation  of  the  sur- 
face of  the  water  in  the  lakes  la  about  3 
feet  higher  than  the  surface  of  the  water 
in  the  Willamette  slough.  In  the  dry  sea- 
son the  depth  of  the  water  in  the  lakes  is 
from  4  inches  to  a  foot.  The  evidence 
shows  that  two  of  the  lakes  cover  about 
40  acres  of  ground,  while  the  portion  of 
the  other  two,  situated  on  defendant's 
land,  cover  nearly  as  much.  .  Part  of  the 
farm  is  covered  with  timber  and  part  with 
brush,  while  the  lakes  are  bordered  with 
willows.  Willamette  slough  flows  within 
200  or  300  feet  of  two  of  the  lakes.  De- 
fendant's residence  is  between  Wapato 
lake    a^d    the    slough,    and    she    uses    the 


farm  as  a  stock  and  dairy  fatm. 

From  the  time  of  the  execution  of  the 
deed  from  defendant  to  the  Binghams, 
there  have  been  disputes  as  to  the  rights 
of  the  Binghams  and  their  successors,  and 
continual  trouble  between  plaintiffs  and 
defendant.  Plaintiffs'  grantors  treated  the 
grant  as  a  license  to  use  defendant's  place 
as  they  pleased,  as  was  found  by  this  court 
in  Bingham  v.  Salene,  15  Or.  208,  3  Am. 
St.  Rep.  152,  14  Pac.  523,  and  plaintiffs 
now  contend  for  rights  which  can  only  be 
sustained  upon  the  theory  that  they  have 
a  freehold  interest  in  the  land,  rather  than 
an  incorporeal  hereditament.  In  1009  the 
the  rights  of  plaintiffs,  under  defendant's 
deed,  were  again  before  this  court   (Salene 


to  injure  the  hunting  or  fishing  privilege, 
or  was  calculated  directly  to  interfere  with 
it. 

And  the  lessor  of  a  shooting  privilege  can- 
not be  enjoined  by  the  lessee  from  dividing 
the  land  into  lots  and  selling  the  same  sub- 
ject to  the  shooting  privilege,  upon  the 
ground  that  the  same  may  interfere  with 
the  shooting;  but  to  warrant  an  injunction 
it  must  appear  that  such  will  be  the  inevi- 
'  table  result.  Pattison  v.  Gilford,  43  L.  J. 
Ch.  N.  S.  624,  L.  R.  1?  Eq.  259,  22  Week. 
Rep.  673. 

Fishing   privilege — generally. 

With  respect  to  the  different  kinds  of 
fisheries,  Mr.  Farnham  says  at  p.  1390  of 
vol.  II.  of  his  work  on  Waters:  "Much 
discussion  has  occurred  as  to  tbe  kinds  of 
fishery  which  may  exist,  most  of  which  is 
merely  curious  learning  at  the  present  time. 
Ihe  principal  kinds  which  have  been  men- 
tioned are  four, —  (1)  several,  (2)  free,  (^) 
common  fishery,  (4)  common  of  fishery.  'At- 
tempt has  been  made  to  distinguish  between 
the  last  three  kinds,  but  not  with  marked 
success.  In  Benett  v.  Costor,  8  Taunt,  183, 
2  J.  B.  Moore,  83,  19  Revised  Rep.  491,  an 
action  for  interfering  with  plaintiff's  fishery 
when  the  plaintiff  declared  on  the  right  to 
a  common  fishery  whereas  he  should  have 
alleged  a  common  of  fishery,  the  court,  in 
discussing'  the  difference  between  the  two 
rights,  said  a  common  of  fishery  is  a  right 
in  common  with  certain  other  persons  in  a 
particular  stream.  Though  text  writers 
have  used  the  terms  communem  piscariam 
and  communiam  piacarw,  a  common  fishery 
extends  to  all  mankind.  Holt,  Ch.  J.,  di- 
vided fisheries  into  three  classes, —  (1)  sep- 
araliSf  (2)  libera,  (3)  communis.  Smith 
V.  Kemp,  Holt,  322,  2  Salk.  637,  Garth.  286, 
4  Mod.  186.  Schultes,  Aquatic  Rights,  60, 
after  a  careful  consideration  of  the  ques- 
tion, concluded  that  there  are  in  fact  only 
two  sorts  of  fishery,  free  or  common  of 
fishery  and  several  fishery,  or  fishery  in 
gross,  though  fisheries  may  acquire  various 
provincial  denominations,  and  be  subject  to 
peculiar  and  different  restraints  according 
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to  the  locality  of  their  situation  and  the 
usage  of  the  neighborhood.  And  in  John- 
ston V.  Bloomfield,  Jr.  Rep.  8  C.  L.  68,  Fitz- 
gerald, B.,  said  that  'the  most  important 
distinction  in  fisheries  lies  in  their  being 
exclusive  or  otherwise.  Still,  the  exclusive 
right  of  fishing  may  be  either  in  the  soil 
of  the  owner  or  not.'  It  thus  appears  that 
the  main  division  of  fishery  is  into  those  » 
which  are  exclusively  in  an  individual  and 
those  which  are  shared  in  common  with 
others,  the  latter  receiving  various  names 
which  depend  upon  the  manner  in  which  the 
right  is  shared.  The  distinction  between 
free  fishery  and  several  fishery  goes  back 
to  the  Year  Books,  17  Edw.  IV.  6  pi.  6,  and 
lies  in  the  fact  that  the  latter  is  exclusive, 
while  the  former  may  be  in  common  with 
others.  Hall,  Sea  Shores,  68;  Mel v  in  v. 
Whiting,  7  Pick.  79.  Libera  piwaria  can- 
not be  held  to  refer  to  an  exclusive  fishery 
in  case  of  a  large  inland  sea  and  without 
warrant  by  subsequent  usages  or  the  act  of 
the  parties.  Johnston  v.  Bloomfield,  supra. 
A  free  fishery  is  merely  the  right  to  fish 
in  a  certain  place  in  common  with  all  oth- 
ers who  may  have  a  right  to  fish  there,  and 
is  the  sam%  as  an  unlimited. common  of  fish- 
ery. Woolrych,  Waters,  p.  123;  Johnston 
V.  Bloomfield,  supra;  Yard  v.  Carman,  3 
N.  J.  L.  937.  Blackstone  thought  that  a 
free  fishery  was  an  exclusive  right  of  fishing 
through  franchise  in  a  public  river,  and 
differs  from  a  several  fishery  in  that  the 
latter  must  be  connected  with;  or  derived 
from,  ownership  of  the  soil,  while  the  form- 
er need  not  be.  2  Bl.  Com.  39.  But  that 
distinction  does  not  meet  the  necessities  of 
the  case,  because  it  merely  defines  a  several 
fishery  in  gross,  while  the  idea  carried  by 
the  term  'free  fishery'  is  that  the  one  pos- 
sessing it  has  a  right  of  fishery  in  a  cer- 
tain place,  of  which  he  cannot  be  deprived, 
but  which  is  not  exclusive.  The  grant  by  a 
riparian  proprietor  of  a  'free  fishery*  in  a 
non-navigable  stream  passes  nothing  more 
than  the  same  right  of  fishery  as  is  claimed 
by  everyone  who  has  land  in  the  manor 
along  the  bank  of  the  river.  Lamb  y. 
Xewbiggin,  1  Car.  &  K.  549.  'A  man  may 
have  a  free  fishery  on  his  own  soil,  as,  for 


1912. 


I8HERW00D   V.    SALENE. 


303 


y.  Iflherwood,  55  Or.  263,  106  Pac.  18),  in 
which  plaintiffs  were  restrained  from  cer- 
tain encroachments  beyond  the  terms  of 
the  deed,  and  by  this  suit  they  again  ask 
to  have  defendant  limited  in  the  improve- 
ment and  use  of  her  farm.  In  the  opinion 
in  the  case  last  referred  to,  plaintiffs'  right 
to  tempt  the  ducks  to  the  lakes  in  in- 
creased numbers  by  placing  feed  for  them 
there,  under  the  terms  of  the  deed,  was 
held  doubtful;  but,  as  the  owner  had 
previously  recognized  the  right,  plaintiffs 
were  sustained  in  the  exercise  of  it. 

Plaintiffs  now  contend  for  rights  not 
expressly  granted  by  the  deed,  but  implied 
therein,  which  can  only  be  sustained  on  the 
theory  that  plaintiffs'  interest,  not  only  in 
the  lakes,  but  in  the  lands  bordering  there- 


on, is  a  freehold  interest.-  The  right  to 
hunt  under  such  a  grant  is  limited  to  the 
usual  and  reasonable  methods  generally 
used  in  the  vicinity  at  the  time  of  the  ex- 
ecution of  the  deed.  Salene  v.  Isherwood, 
supra;  Bingham  v.  Salene,  16  Or.  208, 
3  Am.  St.  Hep.  352,  14  Pac.  523;  Hilton  v. 
Green,  2  Fost.  &  F.  821.  Under  such  a 
deed,  the  grantor  is  under  no  obligation  to 
maintain  a  preserve  for  the  pleasure  and 
sport  of  the  grantees,  but  they  must  exer- 
cise the  right  in  the  condition  it  may  be 
at  the  time. 

We  are  cited  to  no  cases  upon  the  ques- 
tions involved  here  other  than  the  two  Ore- 
gon cases,  supra,  and  there  are  but  few 
American  cases  on  the  subject,  and  none 
discuss    this   question,    viz.,  the   extent   of 


instance,  he  may  have  a  river  in  his  own 
manor,  and  another  may  have  a  right  of 
fishing  there  with  him.'  Gibbs  v.  Wool- 
liscott,  3  Salk.  291,  Comb.  433,  464.  See 
also  16  Vin.  Abr.  title  Piscary,  (B).  A 
riparian  proprietor  has  no  such"  property  in 
libera  piscaria  as  to  be  able  to  call  the  fish 
his  own  and  maintain  trespass  for  their 
taking  by  another.  Upton  v.  Dawkin,  3 
Mod.  97." 

— general   nature   and    incidents    of   right. 

On  this  aspect  of  the  question  the  pres- 
ent note  supplements  subdivision  II.  c.  of 
the  note  in  60  L.R.A.  481. 

A  right  to  take  fish  from  the  private  wa- 
ters of  another  is  not  a  mere  easement,  but 
is  a  right  of  profit  in  the  land,  and  there- 
fore can  be  acquired  only  by  prescription 
or  grant,  and  not  by  custom  or  dedication. 
Cobb  v.  Davenport,  33  N.  J.  L.  223,  97  Am. 
Dec.  718. 

And  where  the  ownership  of  the  soil  is  in 
another,  a  several  fishery  is  sucli  an  in- 
corporeal hereditament  as  will  support  an 
action  of  trespass.  Holford  v.  Bailev,  13  Q. 
B.  426,  18  L.  J.  Q.  B.  N.  S.  109,  13  Jur.  278. 

So,  in  Albright  v.  Cortright,  64  N.  J.  L. 
330,  48  L.R.A.  616,  81  Am.  St.  Rep.  504, 
45  Atl.  634,  the  decision  that  the  defendant 
had  no  right  to  fish  on  waters  on  the  private 
lands  of  the  plaintiff  was  arrived  at  by 
this  line  of  reasoning:  It  was  held  that 
since  the  defendant  had  no  express  license 
from  the  plaintiff,  whatever  right  he  could 
have  must  have  been  by  way  of  easement, 
custom,  or  prescription;  that  the  right 
claimed  was  not  an  easement,  but  a  profit 
d  prendre;  that  the  right  to  take  profit 
from  the  land  of  another  could  not  be  ac- 
quired by  custom;  and  that  the  defendant 
could  not,  merely  as  one  of  the  public, 
claim  the  right  by  prescription,  since  the 
public  could  not  prescribe. 

A  devise  to  a  dauc^hter,  her  heirs,  and 
assigns  of  certain  land,  "with  a  privilege  of 
digging  10  barrels  of  clams  yearly"  on 
lands  of  the  devisor,  creates,  so  far  as  the 
fishery  is  concerned,  'not  a  mere  personal 
privilege,  but  an  estate  of  inheritance  which 
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is  assignable.  Lakeman  v.  Butler,  17  Pick. 
430,  28  Am.  Dec.  311. 

But  a  right  to  fish  on  the  lands  of  an- 
other, which  is  merely  personal  to  the  own- 
er of  the  right,  and  not  appendant  to  any 
estate,  is  capable  neither  of  assignment  nor 
inheritance.  Mallet  v.  McCord,  127  Ga. 
761,  66  S.  E.  1015. 

In  Grove  v.  Portal,  71  L.  J.  Ch.  N.  S.  299, 
[1902]  1  Ch.  727,  86  L.  T.  N.  S.  350,  18 
Times  L.  R.  319,  it  was  held  that  a  cove- 
nant against  subletting  in  a  lease  of  the  ex- 
clusive right  of  fishing  in  a  certain  portion 
of  a  river,  together  with  liberty  of  ingress 
and  egress  for  the  lessee  and  his  authorized 
friends,  was  not  broken  by  the  lessee  grant- 
ing a  license  to  another  person  to  fish  in  the 
waters  embraced  within  the  lease,  provided 
the  licensee  should  use  but  two  rods  at  the 
same  time, — ^the  court  saying  that  the  cov- 
enant not  to  underlet  "the  said  premises" 
referred  to  the  whole  premises,  and  did  not 
operate  to  prevent  a  leasing  of  a  part  of 
the  premises.  It  was  intimated,  however, 
that  if  the  lessee  had  granted  an  exclusive 
license  for  two  rods,  the  effect  would  have 
been  to  transfer  the  premises  to  the  licensee, 
and  therefore  would  have  effected  a  breach 
of  the  covenant. 

The  owner  of  a  fishing  privilege  on  fiats, 
which  has  been  severed  from  the  uplands, 
may  maintain  trespass  against  the  occii- 
pant  of  the  uplands  who  places  a  weir  on 
the  flats.  Wyman  v.  Oliver,  76'  Me.  421. 
In  this  case  it  appeared  that,  upon  the  distri- 
bution of  an  intestate's  estate,  the  up- 
lands were  divided  between  his  heirs,  and 
the  fishing  privilege  was  set  off  to  the  wife 
as  dower;  and  it  was  held  that  this  severed 
the  fishing  privilege  from  the  uplands,  and 
that  the  widow's  subsequent  release  or  con- 
veyance of  the  dower  to  the  heirs  did  not 
restore  the  privilege  to  its  former  status  as 
an  incident  of  the  uplands. 

Since  the  ow^ner  of  flats  located  in  waters 
in  which  the. right  of  fishery  is  common,  has 
no  right  to  convey  the  fishery,  his  lease  of 
"the  exclusive  privilege  of  fishing  with 
nets"  on  a  certain  portion  of  the  flats 
is  not  a  lease  of  the  fishery,  but  only  of  a 
certain  part  of  the  flats  for  the  convenience 
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the  rights  of  the  grantee  in  a  hunting 
privilege.  Bingham  v.  Salene,  supra,  is 
one  of  the  principal  American  cases  cited 
in  the  text-books  and  cyclopedias  upon  the 
effect  of  such  a  grant,  but  there  are  several 
English  cases  quite  in  point.  Jeffryes  v. 
Evans  (1865)  19  G.  B.  N.  8.  246,  16  Eng. 
Rul.  Cas.  716,  is  a  case  where  the  de- 
fendant leased  the  land  to  Rees,  reserving 
to  himself  the  exclusive  right  to  shoot, 
fish,  and  sport  thereon,  and  thereafter  he 
demised  to  plaintiff  the  hunting  and  fish- 
ing privilege  reserved  in  the  former  lease. 
Rees,  the  lessee  under  his  lease,  cut  down 
certain  furze  cover  and  woods  on  the  land, 
which  constituted  shelter  for  rabbits  and 
other  game,  of  which  plaintiff  complained. 
In   deciding   the   case,    Erie,   Ch.   J.,   says 


"The  next  question  arises  upon  the  second 
breach,  which  alleges  that  Rees,  lawfully 
claiming,  and  in  fact  having,  through  and 
under  the  lessors,  the  right  to  cut  down 
divers  furze  covers,  woods,  and  plantations 
in  and  upon  the  lands  over  which  the  plain- 
tiff had  under,  and  by  virtue  of  the  said 
indenture  the  exclusive  right  of  shooting 
and  sporting.  ...  It  is  contended  on 
the  part  of  the  plaintiff  that  the  covenant 
for  quiet  enjoyment  of  the  premises  de- 
mised and  granted  was  impliedly  a  cove- 
nant not  to  grub  up  or  destroy  the  furze 
and  underwood;  and  so  the  breach  of  it 
was  an  eviction  of  the  plaintiff  from  his 
right  of  sporting.  To  this  it  seems  to  me 
there  is  a  short  answer.  There  has  been 
no    eviction.     The    plaintiff    has    just    as 


of  drawing  nets;  and  while  it  seems  that 
the  lessee  cannot  maintain  an  action  against 
a  member  of  the  public  for  taking  fish  up- 
on the  flats,  he  may  maintain  an  action  of 
trespass  for  drawing  nets  thereon.  Brink 
V.  Richtmyer,  14  Johns.  255. 

And  while  the  grantee  of  the  right  of 
taking  certain  specified  fish  on  the  shore 
frontage  of  the  grantor,  together  with  all 
privileges  necessary  for  carrying  out  the 
fishery,  has  no  right  to  attach  fixtures  for 
the  express  purpose  of  taking  fish  other 
than  those  mentioned  in  the  grant,  never- 
theless, fish  of  other  kinds  which  the  gran- 
tee finds  in  a  weir  constructed  solely 
for  the  purpose  of  taking  the  fish  specified 
belong  to  him  upon  the  theory  that  fish, 
l>efore  they  are  taken,  are  the  property  of 
no  one,  but  that,  when  taken,  they,  like  all 
animals,  fens  naturce,  belong  to  the  taker. 
Treat  v.  Parsons,  84  Me.  620,  24  Atl.  946. 


— several  fishery  as  including  title  to  soil. 

Lord  Coke  took  the  stand  that  the  soil 
did  not  pass  with  the  grant  of  a  several 
fishery.  He  says  in  Co.  Litt  4  b :  "If  a  man 
be  seised  of  a  river,  and  by  deed  do  grant 
eeparalem  piscariam  in  the  same,  and  mak- 
eth  livery  of  seisin  aeoundum  formam  char- 
t<Bf  the  soile  doth  not  passe,  nor  the  water; 
for  the  gi:antor  may  take  water  there;  and 
if  the  river  become  drie  he  may  take  the 
benefit  of  the  soile;  for  there  passed  to  the 
grantee  but  a  particular  right,  and  the  liv- 
ery being  made  secundufn  formam  chartas 
cannot  enlarge  the  grant.  For  the  same 
reason,  if  a  man  grant  aquam  auam  the 
soile  shall  not  passe,  but  the  pischary  with- 
in the  water  passeth  therewith.  And  land 
covered  with  water  shall  be  demanded  bv 
the  name  of  so  many  acres  ctqua  co-opertas, 
whereby  it  appeareth  that  they  are  distinct 
things."  So,  he  says  at  122  a:  "A  man 
may  prescribe  to  have  aeparalem  piachariam 
in  such  a  water,  and  the  owner  of  the  soyle 
shall  not  fish  there;  but  if  he  claim  to  have 
communiam  pisoharuB  or  liheram  pischari- 
iim,  the  owner  of  the  soyle  shall  fish  there." 

However,  the  courts  have  uniformly  tak- 
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en  the  position  that  prima  facie  the  soil  is 
in  the  owner  of  a  several  fishery.  Holford 
V.  Bailey,  13  Q.  B.  426,  18  L.  J.  Q.  B.  N.  S. 
109,  13  Jur.  278;  Foster  v.  Wright,  L.  R. 
4  C.  P.  Div.  438,  49  L.  J.  C.  N.  S.  97,  44  J. 
P.  7;  Partheriche  v.  Mason,  2  Chitty,  658. 

With  this  position,  the  court  in  John- 
ston v.  Bloomneld,  Jr.  Rep.  8  C.  L.  68,  are 
inclined  to  agree,  the  specific  holding  being 
that  there  is  a  difference  between  libera 
piscaria  and  separalis  piacarit^  and  that  the 
grant  of  libera  piaoaria  does  not  amount 
to  an  exclusive  fishery  or  pass  title  to  the 
soil. 

So,  it  was  held  in  Anonjrmous,  Lofft,  364, 
that  notwithstanding  the  dictum  of  Lord 
Coke,  the  presumption  is  that  the  owner  of 
a  several  fishery  is  the  owner  of  the  soil. 
This  case  is  decided  upon  the  authority  of 
Smith  and  Kemp,  Skinner,  342,  2  Salk.  637, 
4  Mod.  180,  Holt,  322,  Carth.  285,  which 
holds  that  the  owner  of  a  free  fishery  can 
maintain  trespass  against  one  who  takes  fish 
therefrom,  and  that  fisheries  are  divided 
into  three  kinds, —  (1)  aeparalis  piacariay 
(2)  libera  piscaria,  {3)communia  piaoaria. 
In  the  case  of  the  first  two  it  was  held  that 
trespass  would  lie,  but  that  in  the  case  of 
the  third,  it  would  not  lie;  and  this  upon 
the  ground  that  the  owner  of  a  several  fish- 
ery was  the  owner  of  the  soil,  that  where 
a  free  fishery  was  granted,  the  grantee  had 
a  property  in  the  fish  and  might  bring  a 
possessory  action  for  them  without  making 
any  title,  while  oommunia  piscaria  was 
similar  to  any  other  common,  at  least  with 
respect  to  the  fact  that  a  commoner  cannot 
maintain  any  action  with  respect  thereto. 

While  a  several  fishery  may  exist,  either 
apart  from  -  or  as  incident  to  the  owner- 
ship of  the  soil  over  which  the  stream  flows, 
it  is  settled  that  where  a  several  fishery  is 
proved  -  to  exist,  the  owner  of  the  fishery  is 
to  be  presumed  the  owner  of  the  soil  unless 
there  is  evidence  to  the  contrary.  Han- 
boiy  V.  Jenkins  [1901]  2  Ch.  401,  70  L.  J. 
Ch.  N.  S.  730,  65  J.  P.  631,  49  Week.  Rep. 
615,  17  Times  L.  R.  539  (the  court  added 
in  effect  that  this  was  especially  so  where 
the  grant  of  the  fishery  expressly  included 
"weirs,"  the  court  saying  that  a  grant  of 
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much  right  to  shoot  and  sport  over  the 
30  or  40  acres  of  land  which  has  been  so 
treated  as  he  had  before;  and  that  is  all 
the  plaintiff  covenanted  that  he  should 
have."  Willes,  J.,  in  the  same  case,  says: 
"As  to  the  other  point,  the  argument  urged 
on  the  part  of  the  plaintiff  would  have  been 
entitled  to  much  weight  if  the  grant  had 
been  of  the  woods  and  underwoods,  though, 
if  it  had  been  a  grant  of  the  latter,  I 
should  have  thought  that  the  tenant  might 
lawfully   have   cut   the  underwood   in   the 

usual    and    accustomed    way The 

grant  is  of  the  exclusive  right  of  fishing 
and  sporting  over,  and  taking  the  game, 
rabbits,  and  wild  fowl  on  the  land  demised, 
and  on  that  under  lease  to  Rees.  I  ap- 
prehend that  such  a  grant  as  that  does  not 


prevent  the  landowner  or  his  tenants  from 
using  the  land  in  the  ordinary  and  accus- 
tomed way,  provided  they  do  not  resort 
to  any  expedients  for  destroying  or  driving 
away  the  game.  Cutting  furze  and  under- 
wood in  the  ordinary  course  of  the  cultiva- 
tion of  land  cannot  be  said  to  be  a 
wilful  destruction  of  the  game."  Smitli, 
J.,  in  the  same  case,  says:  "It  appears  to 
me  that  the  cutting  of  the  furze  and  un- 
derwood, which  may  have  been  done  in  the 
ordinary  course  of  good  management  of  the 
farm,  was  not  an  interruption  of  the  en- 
joyment of  the  incorporeal  hereditaments 
granted  to  the  plaintiff.  He  had  the  same 
right  to  sport  over  the  land  as  before.  If 
he  wished  to  have  the  condition  of  the  land 
as  to  furze  and  underwood  preserved,  he 


weirs  necessarily  granted  the  soil  to  which 
they  were  attached). 

And  this  presumption  displaces  the  pre- 
sumption that  would  otherwise  arise  in 
favor  of  the  riparian  proprietor.  Ecroyd  v. 
Coulthard,  66  L.  J.  Ch.  N.  8.  751,  [1897] 
2  Ch.  554,  77  L.  T.  N.  S.  357,  46  Week.  Rep. 
119,  61  J.  P.  791. 

In  Atty.  Gen.  v.  Emerson  [1891]  A.  C. 
649,  61  L.  J.  Q.  B.  N.  S.  79.  65  L.  T.  N.  S. 
564,  56  J.  P.  709,  23  Eng.  Rul.  Cas. 
739,  holding  that  proof  of  the  owner- 
ship of  a  several  fishery  over  a  part 
of  the  foreshore  raised  a  presumption 
against  the  Crown  that  the  freehold  of  the 
soil  in  that  part  of  the  foreshore  was  in 
the  owner  of  the  fishery — Lord  Herschell 
said  that  he  was  not  inclined  to  inquire  up- 
on what  basis  this  presumption  rested, 
though  he  pointed  out  that  in  earlier  days 
the  exclusive  right  of  fishing  over  the  fore- 
shore being  no  doubt  the  most  valuable 
right  of  property  connected  with  it,  it  might 
have  been  thought  probable  that  where  this 
right  was  granted,  either  the  fishery  would 
be  conferred  upon  one  who  was  already 
owner  of  the  soil,  or  that  the  soil  would  be 
granted  with  it. 

It  was  held  in  Marshall  v.  Ulleswater 
Steam  Nav.  Co.  3  Best  &  S.  732,  9  Jur. 
X.  R.  988,  32  L.  J.  Q.  B.  N.  S.  139,  8  L.  T. 
N.  S.  416,  11  Week.  Rep.  489,  that  although 
the  description  of  a  fishery  was  left  un- 
certain, where  the  deed  which  conveyed  it 
was  a  feoffment  with  livery  of  seisin  duly 
indorsed,  and  conveyed  subject  to  a  free 
rent,  the  fishery  must  be  deemed  to  be  sev- 
eral, and  it  therefore  presumably  included 
the  soil. 

It  was  held  in  Rex  v.  Old  Alresford,  1 
T.  R.  358,  that  where  there  was  rented  to 
a  pauper  "the  fishery  of  a  pond  with  the 
spnear-sedge,  fiags,  and  rushes  growing  in  or 
alk>ut  the  same,"  it  was  presumed  that  the 
soil  passed  with  it,  and  that  the  same  was 
a  tenement  within  the  statute  relating  to 
settlements  of  paupers.  Here  the  court  said 
in  a  general  way  that  the  letting  of  a  fish- 
ery of  this  kind  raised  the  presumption  that 
the  soil  passed  with  it. 

In  Ecroyd  v.  Coulthard,  supra,  the  cour^ 
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said  that  tbere  was  no  magic  in  the  words 
"public"  and  "navigable"  employed  in  the 
rule  that  the  owner  of  a  several  fishery  in 
a  public  navigable  river  is  presumed  the 
owner  of  the  soil,  and  declared  that  those 
words  were  i:sed  as  referring  to  the  owner's 
right  even  though  the  river  was  public  and 
navigable,  and  that  a  fq;rtiori  the  presump- 
tion attached  where  the  stream  was  neither 
public  nor  navigable.  In  this  connection 
the  court  cites  Foster  v.  Wright,  L.  R.  4 
C.  P.  Div.  438,  49  L.  J.  C.  P.  N.  S.  97,  44 
J.  P.  7: 

By  the  application  of  the  doctrine  of  ac- 
cretions and  relictions,  it  was  held  in  Fos- 
ter V.  Wright,  supra,  that  the  owner  of 
a  several  fishery  continued  to  have  the  ex- 
clusive right  of  fishing  notwithstanding  a 
gradual  change  in  the  course  of  the  stream, 
and  could  maintain  an  action  of  trespass 
against  the  owner  of  land  which  was  orig- 
inally nonriparian,  but  a  portion  of  which 
became  the  bed  of  the  river  when  in  the 
course  of  the  change  the  intervening  strip 
and  a  part  of  the  defendant's  land  was 
washed  away,  and  the  extent  of  the  en- 
croachment upon  the  latter  was  clearly  de- 
fined. 

Hindson  v.  Ashby  [1896]  2  Ch.  1,  involved 
a  dispute  between  a  riparian  owner  on  a 
nontidal  stream,  and  the  owner  of  a  sever- 
al fishery  therein,  as  to  the  respective  rights 
of  the  parties  in  a  strip  of  land  which  had 
formerly  formed  a  part  of  the  bed  of  the 
stream,  but  which  at  times  now  became  dry. 
Refraining  from  deciding  the  general  ques- 
tion whether  the  riparian  proprietor  could 
claim  the  accretions,  and  instead,  apparently 
invoking  the  rule  that  even  if  a  riparian 
proprietor  in  such  circumstances  may  or- 
dinarily claim  the  accretions,  such  right 
yields  to  the  presiunption  that  the  owner  of 
a  several  fishery  is  the  owner  of  the  bed  of 
the  stream, — the  court  held  that,  since  the 
accretions  had  not  ceased  to  constitute  the 
bed  of  the  stream,  they  belonged  to  the  own- 
er of  the  several  fishery.  In  reaching  this 
conclusion  the  court  said:  "Treatin<j  the 
defendant  as  the  owner  of  a  several  fishery, 
and  as  presumptively,  as  well  as  by  adn^is- 
sion  of  the  plamtiffs,  the  owner  of  the  bed 
20 
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should  have  expressly  stipulated  that  the 
present  mode  of  cultivation  of  the  land 
should  not  be  altered." 

In  Boyle  v.  Holcroft  [1905]  1  I.  R. 
245,  250,  Barton,  J.,  says:  "I  take  it  that, 
as  a  general  rule,  so  long  as  the  tenant 
is  bona  fide  and  reasonably  managing  and 
using  the  lands,  the  owner  of  the  fishing 
rights  must  be  content  to  exercise  his 
right  upon  the  lands  in  the  condition  in 
which  they  may  happen  to  be  from  time  to 
time."  In  Fetherstonhaugh  v.  Hagarty 
(1878)  Ir.  L.  R.  3  Eq.  150,  where  a  lease 
was  given,  reserving  to  the  owner  the  hunt- 
ing privilege,  the  lessee  ploughed  40  acres 
of  ground  and  thus  broke  up  and  smoth- 
ered the  rabbit  burrows,  to  the  injury  of 
the  hunting.  It  is  held  that  a  tenant  un- 
der a  lease  such  as  this,  where  an  exclu- 
sive profit  d  prendre  is  reserved  or  granted 
to  the  landowner,  cannot  be  made  answer- 
able for  acts  done  in  the  ordinary  and 
proper  cultivation  of  the  farm,  even  though 
they  result  in  the  destruction  of  game.  In 
Gearns  v.  Baker  (1875)  L.  R.  10  Ch.  355, 
it  is  held  that  a  landowner  who  has  de- 
mised for  a  term  of  years  the  right  to  shoot 
over  his  lands  is  not  thereby  prevented 
from  cutting  timber,  as  he  thinks  fit,  in 
the  ordinary  management  of  his  hind,  al- 
though injurious  to  the  shooting.  Sir  W. 
M.  James,  L.  J.,  says:  "The  agreement  is 
an  ordinary  agreement  for  letting  shooting, 
and  I  must  say  that  it  would  be  an  im- 
mense surprise  to  many  persons  who  let 
shooting  lease  for  twenty-one  years  is  to 
are  to  be  interfered  with  by  this  court  or 
by  any  otlier  court  in  their  mode  of  man- 
aging their  own  property.  It  is  preposter- 
ous to  suppose  that  a  man  who  grants  a 
shooting  lease  for  twenty  one  years  is  to 
be  dictated  to  by  this  court  as  to  whether 


he  shall  cut  down  a  tree  or  remove  a  cop- 
pice, because  by  So  doing  he  would  be  driv- 
ing away  the  hares  or  interfering  with  the 
breeding  of  pheasants.  If  men  mean  to 
acquire  such  rights,  they  must  express 
their  meaning  clearly.  I  am  of  opinion 
that  such  rights  are  not  expressed,  and 
not  implied  in  the  ordinary  grant  of  shoot- 
ing, and  that  this  court  has  no  right  to 
interfere  in  the  way  suggested." 

These  cases  reflect  the  views  of  eight 
different  judges,  and  cover  a  period  from 
1863  to  1005,  and  we  think  their  reason- 
ing  is  sound.  We  find  no  case  to  the  con- 
trary. The  opinion  in  Bingham  v.  Salene, 
15  Or.  208,  3  Am.  St.  Rep.  162,  14  Pac. 
523,  construes  this  deed  to  be  a  convey- 
ance of  license  or  a  profit  d  prendre,  and 
holds  that  the  right  cannot  be  extended  be- 
yond the  terms  of  the  deed.  Lord,  Gh. 
J.,  says:  "While  *the  supposed  odious- 
ness  of  this  right,'  as  Lord  Campbell  said, 
'cannot  influence  our  decision,'  the  fact, 
at  least,  admonishes  us  that  no  intend- 
ments or  presumptions  are  to  be  indulged 
in  in  the  construction  of  the  grant,  not 
warranted  by  the  plain  import  of  its  terms 
and  provisions.  A  grant  of  this  descrip- 
tion is  construed  strictly."  And  speaking 
of  this  same  deed  in  Salene  v.  Isherwood, 
55  Or.  267,  106  Pac.  ]8„  it  is  said  that 
the  deed  is  to  be  construed  strictly.  Al- 
though the  conveyance  was  upon  a  valuable 
consideration,  yet  it  was  merely  nominal; 
and  the  grantors  evidently  had  no  thought 
that  they  were  deeding  away  their  right  to 
control  and  farm  one  sixth  of  their  land, 
and  they  did  not  grant  more  than  the 
privilege  of  shooting  in  certain  places  on 
the  farm  such  wild  fowls  as  might  by  their 
own  inclination  be  found  there  in  certain 
seasons  in  their  migrations,  and  the  gran- 


of  the  river  within  the  limits  of  the  fishery, 
it  is  very  difiicult  to  see  how  either  his 
rights  or  those  of  the  riparian  proprietor 
can  be  affected  either  by  accretions  to  the 
bed  or  by  the  lowering  of  the  level  of  the 
water,  so  long  as  the  accretions  or  the  soil 
from  which  the  water  has  receded  are  still 
in  fact  part  of  the  bed  of  the  river.  So  long 
as  this  is  the  case,  so  long  will  the  ripari- 
an proprietors  continue  to  be  such,  and  to 
be  entitled  to  free  access  to  and  from  their 
lands  to  the  water  across  the  accretions  and 
soil  left  dry,  and  otherwise  to  use  such  ac- 
cretions and  soil  to  the  same  extent  as  they 
were  entitled  to  use  the  bed  of  the  river 
before  any  change*  in  it  became  observable. 
On  the  other  hand,  in  the  case  supposed,  the 
owner  of  the  several  fishery  will  have  the 
same  ris^hts  to  such  accretions  and  soil  a? 
parts  of  the  bed  of  the  river,  as  he  had  to 
the  old  bed  of  the  river  before  any  chan^^r- 
took  place."  Whether  the  accretions  could 
ever  become  the  property  of  the  plaintiffs, 
or  cease  to  be  the  property  of  the  defend- 
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ants,  when,  for  instance,  it  ceased  to  be  a 
part  of  the  bed  of  the  river,  the  court  ex- 
pressly refused  to  decide. 

It  was  held  in  Fitzgerald  v.  Faunce,  46 
N.  J.  L.  536,  that  a  conveyance  by  an  own- 
er of  land  adjoining  the  Delaware  river, 
of  the  sole  right,  use,  and  enjoyment  for  all 
purposes  of  fishing  whatsoever  and  none 
other,  of  a  strip  of  land  described  by  cours- 
es and  distances  beginning  along  an  artifi- 
cial embankment,  made  to  prevent  the  tide 
from  flowing  over  the  low  lands,  and  runnine 
out  to  low-water  mark,  conveyed  an  actual 
estate,  and  not  merely  an  easement;  passed 
the  fee  of  the  land  next  the  river ;  and  made 
the  grentee  the  riparian  owner ;  and  that  the 
successor  in  title  of  the  grantor  by  mes'ne 
conveyances  executed  subject  to  the  former 
conveyance  could  not,  as  against  the  gran- 
tee in  such  former  conveyance,  avail  himself 
of  a  grant  to  him  by  riparian  commissioners 
of  the  state  rights  in  the  land  under  the 
water  in  front  of  the  strip.  L.  A.  W. 
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toes  of  tbe  priyilege  or  their  assigns  have 
no  ground  upon  "which  to  ask  more;  nor 
is  the  court  justified  in  implying  mor^ 
than  is  expressed  in  the  deed. 

This  brings  us  to  the  application  of  the 
facts  to  this  statement  of  the  law.  It  is 
quite  apparent  that  there  is  bad  feeling 
between  the  parties  hereto;  and,  if  defend- 
ant has  endeavored  to  throw  every  obstacle 
in  the  way  of  successful  shooting,  as 
claimed  by  plaintiffs^  that  fact  might  tend 
to  give  her  acts  in  cutting  brush  and  mak- 
ing fires  on  the  immediate  border  of  the 
lakes  the  appearance  of  an  effort  to  drive 
away  the  birds  or  make  it  more  difficult 
for  plaintiffs  to  shoot  them,  and  not  for 
tbe  bona  fide  purpose  of  clearing  the  land 
in  the  interest  of  better  farming.  If  she 
is  systematically  clearing  her  land,  evi- 
dencing a  bona  fide  intention  to  improve 
it»  no  complaint  can  be  made  against  her. 

As  to  the  draining  of  the  lakes,  the 
complaint  is  that  she*  threatens  to  drain 
them,  and  she  admits  such  a  purpose. 
Much  evidence  was  taken  upon  the  ques- 
tion whether  they  could  be  profitably 
drained.  If  they  cannot  be  successfully 
drained,  then  the  water  will  still  remain 
for  the  ducks.  If  they  can  be,  then  surely, 
in  the  interest  of  good  farming,  she  should 
be  permitted  to  do  it,  and  it  is  not  for 
the  court  to  say  whether  she  can  or  can- 
not. We  can  only  determine  whether,  by 
virtue  of  the  conveyance  of  the  hunting 
privilege, '  she  can  be  permitted  to  do  so, 
and  the  same  may  be  said  as  to  the  use  she 
can  make  of  the  land  when  drained.  She 
may  get  much  or  little  off  the  ground 
when  drained,  but  this  is  her  affair,  and 
not  plaintiffs. 

For  cutting  and  burning  brush  in  bad 
faith,  in  a  manner  to  injure  the  hunting, 
defendant  would  be  liable  to  plaintiffs  in 
damages.  But  the  deed  is  not  ambiguous 
nor  of  doubtful  meaning,  and  plaintiffs 
have  shown  no  ground  for  equitable  relief. 

If  defendant  is  wrongfully  destroying 
plaintiffs'  hunting  privilege,  or  in  bad 
faith  committing  acts  that  drive  or  keep 
away  the  birds  from  the  lakes,  the  remedy 
is  adequate  and  complete  at  law,  where  a 
jury  may  determine  whether  cutting  and 
burning  brush  at  the  time  and  place,  and 
in  the  manner  complained  of,  was  done  in 
bad  faith,  and,  if  sO;  plaintiffs  can  be  fully 
compensated  in  damages. 

The  decree  is  reversed,  and  the  suit  is 
dismissed. 

Petition  for  rehearing  denied* 
40  L.R.A.(N.S.) 
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PRANK  H.  DOWNEY,  Respt., 

V. 

THOMAS  W.  FINUCANE  et  al..  Impleaded, 

etc.,  Appts. 

(205  N.  Y.  261,  98  N.  E.  391.) 

Corporation  —  promoter  —  fraud     in 
sale  of  stocks  —  liability. 

1.  Promoters  of  a  scheme  to  consolidate 
several  independent  corporations  into  one 
business  enterprise  cannot  escape  liability 
for  fraudulent  representations  of  an  agent 
in  the  sale  of  the  stock  of  the  consolidated 
corporation,  on  the  theory  that  they  were 
merely  directors  of  that  corporation,  and 
not  personally  liable  for  the  fraud  of  an 
agent  employed  to  market  its  stock,  if  what- 
ever functir  '3  they  assumed  were  in  fur- 
therance of  a  common  enterprise  to  market 
the  securities  necessary  to  the  success  of 
the  enterprise. 

Ehrldence  —  fraud  In  sale  of  corporate 
stock  — -  separate  transactions. 

2.  In  an  action  by  the  purcliaser  of  bonds 
of  a  consolidated  corporation,  to  hold  the 
promoters  liable  for  fraud  in  inducing  the 
sale  by  means  of  a  prospectus  which  stated 
that  one  of  the  corporations  which  went 
into  the  consolidation  owned  a  franchise 
acquired  under  advice  of  eminent  counsel, 
which  if  good  would  be  very  valuable,  evi- 
dence is  admissible  that  under  the  law  it 
was  extremely  doubtful  if  it  had  any  value 
whatever,  and  that  they  suppressed  the  fact 
that  the^  turned  the  franchise  over  to  the 
corporation  for  more  than  150  times  what 
they  paid  for  it. 

Same  —  issuance  of  stock  for  property 
—  excesslTe  Talnatlon. 

3.  In  an  action  to  hold  promoters  liable 
for  fraud  in  the  sale  of  bonds  of  a  cor- 
poration, the  jury  may  consider  the  ques- 
tion of  fraud  in  a  statement  of  the  pro- 
spectus that  a  certain  number  of  shares  of 
stock  had  been  issued,  or  directed  to  be  is- 
sued, when  a  portion  of  such  stock  repre- 
sented property  turned  over  by  the  pro- 
moters at  more  than  150  times .  what  they 
paid  for  it. 

Same  —  payment    of    unearned    divi- 
dends. 

4.  In  an  action  to  hold  promoters  liable 
for  fraud  in  selling  bonds  of  a  consolidated 
corporation,  the  jury  may  consider  state- 
ments in  the  prospectus  that  dividends  had 
been  paid  on  the  stock  of  one  of  the  con- 
stituent corporations,  when  in  fact  they 
were  never  earned. 

Note. —  As  to  the  duty  and  liability  of 
promoters  to  the  corporation  and  its  mem- 
bers, see  notes  to  Yale  Gas  Stove  Co.  v. 
Wilcox,  25  L.R.A.  90,  and  Lomita  Land  ft 
Water  Co.  v.  Robinson,  ^8  LJl.A.(N.S.) 
1106,  and  later  cases  Harrill  v.  Davis,  22 
L.R.A.(N.S.)  1163,  and  Old  Dominion  Cop- 
per Min.  &  Smelting  Co.  v.  Bigelow,  post, 
314. 
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Corporations   —  promoters   —  fraudn- 
lent  Intent  —  amblirnons  langrnaflre* 

5.  Promoters  of  a  corporation  cannot  es- 
cape liability  for  fraud  in  the  sale  of  bonds 
by  means  of  ambiguous  language  in  the 
prospectus,  on  the  ground  that  they  in- 
tended no  fraudulent  misstatement  of  facts, 
if  the  general  public  would  almost  inevita- 
bly infer  the  fraudulent  meaning  from  the 
language  used. 

Jury  —  challenge  —  party  —  joint  de- 
fendants. 

6.  Several  defendants  joined  in  one  civil 
action,  whose  interest  is  common,  whose 
answers  are  substantially  identical,  and 
whose  defense  is  conducted  in  the  common 
interest  of  all,  are  treated  as  but  one  party, 
within  the  meaning  of  a  statute  allowing 
a  certain  niunber  of  peremptory  challenges 
to  each  party  in  a  civil  action. 

(Hiscock,  J.y   dissents.) 
(April  12,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Monroe 
County  in  plaintifiTs  favor  in  an  action 
brought  to  recover  damages  for  fraud  and 
deceit.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  G.  Mllburn,  with  Messrs. 
Taylor  &  Goodwin,  and  Walter  S.  Hub- 
bell,  for  appellants  Sibley  et  al.: 

If  the  transaction  was  a  company  trans- 
action, Fenn  was  the  agent  of  the  corpora- 
tion, not  of  the  directors.  Except  under 
special  circumstances,  the  directors  would 
not  be  liable  to  third  persons  for  the  acts 
of  such  an  agent.  Those  special  circum- 
stances are  the  personal  participation  of 
individual  directors  in  the  acts  which  have 
produced  injury  to  a  third  person. 

Wakeman  v.  Dalley,  61  N.  Y.  27,  10  Am. 
Rep.  651 ;  Arthur  v.  Griswold,  55  N.  Y. 
400,  7  Mor.  Min.  Rep.  46;  Cassidy  v.  Uhl- 
mann,  170  N.  Y.  605,  63  N.  E.  654;  Briggs 
V.  Spaulding,  141  U.  S.  132,  35  L.  ed.  662, 
11  Sup.  Ct.  Rep.  024;  People  v.  Equitable 
Life  Assur.  Soc.  124  App.  Div.  714,  109 
N.   Y.   Supp.   453. 

It  was  error  to  leave  to  the  jury  any 
question  respecting  the  statements  of  the 
prospectus  relating  to  the  New  York  Inde- 
pendent Telephone  Company. 

Ghee  v.  Northern  Union  Gas  Co.  158  N. 
Y.  510,  63  N.  E.  692;  Geneva  &  W.  R.  Co. 
V.  New  York  C.  &  H.  R,  R.  Co.  163  N.  Y. 
228,  57  N.  E.  498;  Purchase  v.  Matteson, 
25  N.  Y.  212. 

It  was  error  to  submit  to  the  jury  the 
question  whether  the  representation  that 
413,030  shares  of  the  capital  stock  of  the 
United  States  Company  had  been  issued 
or  contracted  to  be  issued  was  fraudulent. 
40  L.R.A.(N.S.) 


Blum  ▼.  Whitney,  185  N.  Y.  232,  77  N. 
E.  1159;  Old  Dominion  Copper  Min.  & 
Smelting  Co.  v.  Lewisohn,  210  U.  S.  206, 
62  L.  ed.  1025,  28  Sup.  Ct.  Rep.  634; 
Goodnow  v.  American   Writing  Paper  Co. 

72  N.  J.  £q.  646,  66  Atl.  607;  Tompkins 
V.  Sperry,  96  Md.  560,  54  Atl.  264;  Atty. 
Gen.  V.  Standard  Trust  Co.  [1911]  A.  C. 
498,  80  L.  J.  P.  C.  N.  S.  189,  106  L.  T.  N. 
S.  152;  Donald  v.  American  Smelting  k 
Ref.  Co.  61  N.  J.  Eq.  458,  48  Atl.  786; 
McCarter  v.  Pitman,  G.  &  C.  Gas  Co.  74 
N.  J.  Eq.  266,  69  Atl.  211 ;  Danville,  H.  k 
W.  B.  R.  Co.  V.  Kase,  41  W.  N.  C.  411,  39 
Atl.  301. 

It  was  error  to  submit  the  representa- 
tions as  to  the  Stromberg  Company  to  the 
jury. 

Bank  of  United  States  v.  Davis,  2  Hill, 
461;  New  York  v.  Tenth  Nat.  Bank,  111 
N.  Y.  463,  18  N.  E.  618;  Atlantic  State 
Bank  v.  Savery,  82  N.  Y.  291. 

It  was  error  to  submit  to  the  jury  the 
representation  concerning  the  $17,000,000 
of  bonds  to  be  issued  pursuant  to  existing 
contracts,  and  the  $7,000,000  thereof  which 
had  already  been  sold. 

Hallows  V.  Fernie,  L.  R.  3  Ch.  467,  18 
L.  T.  N.  S.  340,  16  Week.  Rep.  873;  Smith 
V.  Chadwick,  L.  R.  9  App.  Cas.  187,  60  L. 
T.  N.  S.  697,  32  Week.  Rep.  687,  48  J, 
P.  644;  Central  R.  Co.  v.  Easch,  L.  R. 
2  H.  L.  99,  36  L.  J.  Ch.  N.  S.  849,  16  L. 
T.  N.  S.  600,  16  Week.  Rep.  S21,  6  Eng. 
Rul.  Cas.  769;  Dwight  v.  Germania  L.  Ins. 
Co.  103  N.  Y.  341,  67  Am.  Rep.  729,  8  N. 
E.  654. 

To  warrant  the  submission  of  the  case  to 
the  jury,  there  must  be  evidence  of  fraudu- 
lent conduct  on  the  part  of  the  agents  who 
prepared  or  issued  the  prospectus  and  con- 
ducted the  sale  of  the  bonds. 

Kountze  v.  Kennedy,  147  N.  Y.  124,  29 
L.R.A.  360,  49  Am.  St.  Rep.  661,  41  N.  E. 
414;  Lyon  v.  James,  97  App.  Div.  386,  90 
N.  Y.  Supp.  28,  affirmed  in  181  N.  Y.  612, 

73  N.  E.  1126;  Bell  v.  James,  128  App. 
Div.  241,  112  N.  Y.  Supp.  760,  affirmed  in 
198  N.  Y.  613,  92  N.  E.  1078;  Polhemus  v. 
Polhemus,  114  App.  Div.  781,  100  N.  Y. 
Supp.  263;  Duryea  v.  Zimmerman,  121 
App.  Div.  660,  106  N.  Y.  Supp.  237;  Thay- 
er V.  Schley,  137  App.  Div.  166,  121  N.  Y. 
Supp.  1064. 

The  ruling  of  the  court  that  the  five 
defendants,  although  appearing  by  separate 
counsel,  were  limited  to  six  peremptory 
challenges,  was  error. 

Stroh  V.  Hinchman,  37  Mich.  490;  Hund- 
hausen  v.  Atkins,  36  Wis.  618;  State  ▼. 
Durein,  29  Kan.  688. 

Mr.  Daniel  J.  Keneflck,  with  Messrs. 
Perkins,  DnfTy,  &  McLean  for  appel- 
lant Finucane. 
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MeBsrs.  Alton  B.  Parker,  SIbrldge  Ii. 
Adams,  James  M.  E.  O'Grady,  and 
Jolin  Desmond,  for  respondent: 

All  the  members  of  the  syndicate  are 
liable  for  the  frauds  committed  by  any  of 
the  members  in  the  preparation  and  issu- 
ance of  the  prospectus,  for,  as  to  third  par- 
ties, they  were  partners. 

Smith  V.  Milliken  Bros.  200  N.  Y.  21, 
93  N.  E.  184;  King  v.  Barnes,  109  N.  Y. 
267,  16  N.  E.  332;  Meehan  v.  Valentine,  145 
U-  S.  611,  36  L.  ed.  835,  12  Sup.  Ct.  Rep. 
972;  Anderson's  Case,  L.  R.  7  Ch.  Div.  76, 
47  L.  J.  Ch.  N.  S.  273,  37  L.  T.  N.  S.  660, 
26  Week.  Rep.  442;  Chester  v.  Dickerson, 
54  N.  Y.  1,  13  Am.  Rep.  550;  1  Lindley, 
Partn.  3d  Eng.  ed.  64 ;  Story,  Partn.  §§  108, 
131;  Bigelow,  Ff.  240,  §  6;  Walker  v. 
Anglo-American  Mortg.  &  T.  Co.  72  Hun, 
344,  25  N.  Y.  Supp.  432;  Williams  v.  Hen- 
dricks, 67  Am.  St.  Rep.  46,  note;  Page  v. 
Citizens'  Bkg.  Co.  Ill  Ga.  73,  51  L.R.A. 
463,  78  Am.  St.  Rep.  144,  36  S.  E.  418. 

There  was  no  error  in  the  refusal  to 
charge  that  if  Mr.  Fenn  was  selling  these 
bonds  for  the  United  States  Independent 
Telephone  Company,  and  not  for  the  syn- 
dicate, he  was  not  the  agent  of  the  indi- 
vidual directors  of  the  company,  and  they 
in  that  relation  only  could  be  liable  for 
personal    conduct. 

Avery  v.  Moore,  133  111.  74,  24  N.  E. 
606;  Woolery  v.  Louisville,  N.  A.  &  C.  R. 
Co.  107  Ind.  381,  67  Am.  Rep.  114,  8  N. 
E.  226;  Lankin  v.  Palmer,  164  N.  Y.  201, 
58  N.  E.  123;  Webber  v.  Read,  65  Me.  564; 
Brackett  v.  Griswold,  112  N.  Y.  454,  20 
N.  E.  376;  Mack  v.  Latta,  178  N.  Y.  533, 
67  L.R.A.  126,  71  N.  E.  97;  Miller  v. 
Barber,  66  N.  Y.  558;  Vreeland  v.  New 
Jersey  Stone  Co.  29  N.  J.  Eq.  195,  aflBrmed 
in  29  N.  J.  Eq.  651 ;  Morgan  v.  Skiddy,  62 
N.  Y.  319,  7  Mor.  Min.  Rep.  74;  Weir  v. 
Bell,  L.  R.  3  Exch.  Div.  249,  47  L.  J.  Exch. 
N.  8.  704,  38  L.  T.  N.  S.  929,  26  Week. 
Rep.  746;  Hornblower  v.  Crandall,  7  Mo. 
App.  220,  aflSrmed  in  78  Mo.  581. 

The  representation  of  the  prospectus 
that,  as  a  result  of  the  performance  of 
certain  contracts,  the  company  will  have 
$5,000,000  cash  in  its  treasury  in  addition 
to  the  securities  pledged  under  the  mort^ 
gage,  was  a  false  and  fraudulent  represen- 
tation. 

Lehman-Charley  v.  Bartlett,  135  App. 
Div.  674,  120  N.  Y.  Supp.  601;  Schumaker 
V.  Mather,  133  N.  Y.  594,  30  N.  E.  765; 
Arkwright  ▼.  Newbold,  L.  R.  17  Ch.  Div. 
322,  50  L.  J.  Ch.  N.  S.  372,  44  L.  T.  N.  S. 
393,  29  Week.  Rep.  455;  Amison  v.  Smith, 
L.  R.  41  Ch.  Div.  372,  61  L.  T.  N.  S.  63. 
37  Week.  Rep.  739,  1  Megone,  338;  Smith 
V.  Chadwick,  L.  R.  9  App.  Cas.  189,  53  L. 
J.  Ch.  N.  S.  873,  50  L.  T.  N.  S.  697,  32 
40  L.R.A.(N.S.) 


Week.  Rep.  687,  48  J.  P.  644;  Powers  v. 
Fowler,  167  Mass.  318,  32  N.  E.  166; 
Simon  v.  Goodyear  Metallic  Rubber  Shoe 
Co.  62  L.R.A.  745,  44  C.  C.  A.  612,  105 
Fed.  673;  20  Cyc.  124,  title  "Fraud." 

The  representations  of  the  prospectus 
touching  the  prosperity  of  the  Stromberg- 
Carlson  Company  and  its  large  dividends 
were  false,  to  the  knowledge  of  Finucane, 
whose  knowledge  is  imputable  to  the  mem- 
bers of  the  syndicate. 

Ottinger  v.  Bennett,  203  N.  Y.  554,  96 
N.  E.  1123,  reversing  144  App.  Div.  525, 
129  N.  Y.  Supp.  819. 

The  withholding  of  the  important  parts 
of  Haskins  &  Sells'  report  was  fraudulent 
and  deceitful.  It  was  a  suppression  of 
facts  which  tended  to  limit  and  qualify  and 
derogate  from  the  facts  stated. 

Arkwright  v.  Newbold,  L..R.  17  Oh.  Div. 
320,  60  L.  J.  Ch.  N.  S.  372,  44  L.  T.  N. 
S.  393,  29  Week.  Rep.  465;  Wiser  v.  Law- 
ler,  189  U.  S.  260,  47  L.  ed.  802,  23  Sup. 
Ct.  Rep.  624,  22  Mor.  Min.  Rep.  630;  New 
Brunswick  &  C.  R.  &  Land  Co.  v.  Mugge- 
ridge,  1  Drew,  k  S.  363,  30  L.  J.  Ch.  N. 
S.  242,  7  Jur.  N.  S.  132,  3  L.  T.  N.  S.  651, 
9  Week.  Rep.  193;  Hayward  v.  Leeson,  176 
Mass.  310,  49  L.R.A.  725,  57  N.  E.  656; 
Central  R.  Co.  v.  Kisch,  L.  R.  2  H.  L.  113, 
36  L.  J.  Ch.  N.  S.  849,  16  L.  T.  N.  S.  500, 
15  Week.  Rep.  821,  6  Eng.  Rul.  Cas.  759. 

The  representations  touching  the  New 
York  Independent  Telephone  Company  and 
its  franchise  were  fraudulently  deceptive, 
as  stating  absolutely  as  true  th^t  which 
was  at  best  doubtful,  and  known  to  be,  and 
suppressing  and  concealing  important  facts 
which  would  have  given  a  different  color 
to  what  was  stated. 

Re  New  York  Independent  Teleph.  Co. 
200  N.  Y.  527,  93  N.  E.  1126;  West  Lon- 
don Commercial  Bank  v.  Kitson,  L.  R.  13 
Q.  B.  Div.  360,  53  L.  J.  Q.  B.  N.  S.  345, 
50  L.  T.  N.  S.  656,  32  Week.  Rep.  767; 
Eaglesfield  v.  Londonderry,  L.  R.  4  Ch. 
Div.  693,  36  L.  T.  N.  S.  822,  25  Week.  Rep. 
190;  Wiser  v.  Lawler,  189  U.  S.  260,  47 
L:  ed.  802,  23  Sup.  Ct.  Rep.  624,  22  Mor. 
Min.  Rep.  630. 

The  representation  that  "413,030  shares  ' 
of  the  capita]  stock  of  the  United  States 
Independent  Telephone  Company  have  been 
issued,  or  are  contracted  to  be  issued,"  was 
fraudulent. 

See  V.  Heppenheimer,  69  N.  J.  Eq.  36, 
61  Atl.  843;  Easton  Nat.  Bank  v.  Amer- 
ican Brick  &  Tile  Co.  70  N.  J.  Eq.  722, 
64  Atl.  1095,  10  Ann.  Gas.  84;  Donald  v. 
American  Smelting  &  Ref.  Co.  62  N.  J. 
Eq.  729,  48  Atl.  771,  1116;  Honeyman  ▼. 
Haughey,  —  N.  J.  Eq.  — ,  66  Atl.  682; 
Hebberd  v.  Southwestern  Land  &  Cattle 
Co.  65  N.  J.  Eq.  18,  36  Atl.  122;  Edgerton 
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V.  Electric  Improv.  &  Gonstr.  Co.  50  N. 
J.  Eq.  854,  24  Atl.  540;  Knickerbocker  Im^ 
portation  Co.  y.  State  Bd.  of  Assessors,  74 
N.  J.  L.  583,  9  L.RA.(N.S.)  885,  65  Atl. 
913;  Douglass  v.  Ireland,  73  N.  Y.  104,  4 
Mor.  Min.  Rep.  32;  Huntington  v.  Attrill, 
118  N.  Y.  365,  23  N.  E.  544;  Brackett  v. 
Griswold,  112  N.  Y.  454,  20  N.  E.  376. 

Defendants  were  collectively  entitled  to 
only  six  peremptory  challenges.' 

Schmidt  v.  Chicago  &  N.  W.  R.  Co.  83 
HI.  405;  Gordon  v.  Chicago,  201  111.  623, 
66  N.  E.  823;  Stone  v.  Segur,  11  Allen, 
568;  Snodgrass  v.  Hunt,  15  Ind.  274; 
Bryan  v.  Harrison,  76  N.  C.  360;  State 
T.  Reed,  47  N.  H.  466;  Sodousky  v.  McGee, 
4  J.  J.  Marsh.  267;  Blackburn  v.  Hays, 
4  Coldw.  227;  Hargrave  v.  Vaughn, 
82  Tex.  347,  18  S.  W.  695;  Waters-Pierce 
Oil  Co.  V.  Burrows,  77  Ark.  74,  96  S.  W. 
336;  United  States  v.  Alexander,  2  Idaho, 
386,  17  Pac.  746;  McClay  v.  Worrall,  18 
Neb.  44,  24  N.  W.  429;  Bibb  v.  Reid,  3 
Ala.  88;  Moores  v.  Bricklayers'  Union, 
No.  1,  23  Ohio  L.  J.  48;  Gram  v.  Sampson, 
4  Ohio  C.  C.  490,  2  Ohio  C.  D.  666;  Thomp. 
k  M.  Juries,  §  162;  12  Enc  PL  &  Pr.  483; 
17  Cyc.  1182. 

Wlllard  Bartlett,  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  a  civil  action  to  recover  damages 
for  fraud  and  deceit.  There  was  a  general 
verdict  in  favor  of  the  plaintiff,  and  twenty 
special  questions  were  submitted  to  the 
jury  to  answer. 

A  curious  feature  in  ^he  record  is  the 
form  of  the  verdict  as  orginally  rendered. 
After  announcing  that  the  jury  had 
agreed,  the  foreman  said:  "We  find  for 
the  plaintiff  in  the  sum  of  $1,212.93,  and 
recommend  the  clemency  of  the  court  for 
Mes»rs.  Eastman,  Sibley,  Strong,  and 
Watson." 

It  is  suggested  that  the  nature  of  the 
fUition  had  not  been  brought  clearly  with- 
in the  comprehension  of  jurors  who  could 
Agree  upon  such  a  verdict  as  this,  and  that 
they  evidently  supposed  that  they  were 
sitting  in  a  criminal  tribunal.  The  appel- 
late division  might  have  granted  a  new 
trial  on  this  ground;  but  the  form  of  the 
verdict  was  corrected  by  direction  of  the 
trial  judge,  and  it  now  presents  no  legal 
error  cognizable  in  this  court. 

The  basis  of  the  action  is  the  alleged 
falsity  of  a  prospectus  published  to  pro- 
mote the  sale  of  the  securities  of  the  United 
States  Independent  Telephone  Company. 
This  prospectus  was  not  prepared  or  signed 
by  any  of  the  appellants.  The  sole  signa- 
ture to  the  prospectus  is  that  of  Albert 
0.  Fenn,  care  Alliance  Bank,  Rochester, 
New  York.  The  plaintiff's  right  to  recover 
40  L.R.A.(N.S.) 


therefore,  rests  upon  the  agency  of  Fenn  to 
act  in  their  behalf  in  endeavoring  to  pro- 
cure subscriptions  by  means  of  the  pro- 
spectus. The  United  States  Independent 
Telephone  Company  was  a  holding  corpora- 
tion organized  to  '  acquire  the  control  of 
several  corporations,  through  whose  pow- 
ers, rights,  and  franchises  an  independent 
telephone  business  might  be  established 
in  New  York  and  other  parts  of  the  coun- 
try. At  the  time  of  the  publication  of  the 
prospectus,  it  had  obtained  a  majority  of 
the  authorized  capital  stock  of  two  other 
corporations:  First,  the  New  York  Inde- 
pendent Telephone  Company;  and  second, 
the  Stromberg-Carlson  Telephone  Manu- 
facturing Company.  The  New  York  Inde- 
pendent Telephone  Company  had  acquired 
an  alleged  franchise  originally  granted  to 
the  Mercantile  Electric  Company,  which 
was  supposed  to  authorize  the  introduction, 
construction,  and  operation  of  an  inde- 
pendent telephone  system  in  the  streets 
of  the  city  of  New  York;  and  this  alleged 
franchise  plays  the  most  prominent  part 
in  the  present  litigation.  The  Stromberg- 
Carlson  Telephone  Manufacturing  Company 
was  a  corporation  engaged  in  the  manu- 
facture of  telephone  instruments  and  ap- 
pliances in  the  city  of  Rochester. 

The  defendant  Finucane  was  largely  in- 
terested in  the  latter  company,  and  in  1004 
he  and  the  defendant  Eugene  Satterlee 
(now  deceased)  appear  to  have  formed  a 
scheme  to  unite  the  interests  of  the  Strom- 
berg-Carlson Company  with  a  number  of 
telephone  operating  companies,  for  the  pur- 
pose of  establishing  an  independent  system 
to  conipete  with  the  so-called  Bell  compa- 
nies, particularly  in  the  city  of  New  York, 
With  the  assistance  of  Mr.  William  H. 
Page,  of  New  York,  a  lawyer,  a  syndicate 
agreement  was  prepared  to  carry  this  design 
into  effect.  The  plaintiff  was  not  able  to 
procure  this  agreement  or  a  copy  of  it  to 
introduce  into  evidence  upon  the  trial.  The 
original  appears  to  have  been  kept  by  Mr. 
Page,  who  was  not  a  witness.  It  waa 
clearly  proved,  however,  that  the  appel- 
lants became  parties  to  this  agreement,  and 
that  most,  if  not  all,  of  them,  actually 
signed  it.  Sibley  admits  subscribing 
$50,000  to  the  syndicate.  Strong  admits 
that  he  subscribed  $25,000  through  Fenn. 
Eastman  admits  subscribing  $25,000,  al- 
though he  remembers  no  paper,  and  Wat- 
son admits  subscribing  $50,000.  Further 
proof  justified  the  inference  that  the  de- 
fendants Sibley,  Strong,  Eastman,  and 
Watson  entered  into  this  undertaking  for 
the  establishment  of  an  independent  tele- 
phone system,  for  purposes  of  individual 
profit,  irrespective  of  any  relation  they 
might  assume  as  directors  of  such  corporis 
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tion  or  corporations  as  might  be  contem- 
plated by  Mr.  Finueane  and  Mr.  Page  as 
necedsary  or  appropriate  agencies  in  carry- 
ing out  the  scheme,  these  two  gentleman 
and  Fenn,  the  common  agent,  being  largely 
trusted  to  devise  and  carry  out  the  details 
of  the  enterprise.  Messrs.  Sibley,  Strong, 
Eastman,  and  Watson,  as  their  own  tes- 
timony indicated,  were  quite  indifferent  aa 
to  the  methods  to  be  pursued.  They  con- 
fided in  the  others  and  contributed  their 
money  liberally,  apparently  convinced  that 
the   investment  would  yield  large  returns. 

If  Fenn  was  the  agent  of  these  defend- 
ants as  members  of  such  syndicate,  his 
acts  in  furtherance  of  the  enterprise  and 
all  that  he  did  in  reference  to  the  prospec- 
tus must  be  deemed  binding  upon  them. 

The  promoter  of  a  company,  whether  he 
be  a  director  or  not,  who  knowingly  is- 
sues or  sanctions  the  circulation  of  a  false 
prospectus,  containing  untrue  statements 
of  material  facts  naturally  tending  to  mis- 
lead and  to  induce  the  public  to  purchase 
its  stock  or  other  securities,  is  unques- 
tionably responsible  to  those  who  are  in- 
jured thereby.  Morgan  v.  Skiddy,  62  N. 
Y.  319,  7  Mor.  Min.  Rep.  74. 

Where  there  are  a  number  of  such  pro- 
moters, all  the  ooadventurers  are  liable 
in  damages  for  the  fraud  of  an  agent  em- 
ployed by  them  to  effect  the  sale  of  the 
corporate  securities,  without  reference  to 
their  own  moral  guilt  or  innocence.  Horn-, 
blower  v.  Crandall,  7  Mo.  App.  220,  af- 
firmed in  78  Mo.  581.  In  the  ease  cited 
it  was  said  that,  where  an  associate  in  such 
an  enterprise  abstains  from  knowing,  and 
leaves  the  details  to  his  companions,  while 
the  illicit  gains  go  to  the  common  accounts, 
bis  ignorance  ought  not  to  avail  him.  "The 
law  would  be  helpless  if  its  obligations 
could  be  avoided  by  this  convenient  igno- 
rance. Where  the  parties  sought  to  be 
charged  might  have  known,  and  where  it 
can  fairly  be  inferred  that  they  with  the 
wrongdoers  received  the  benefit  of  the  con- 
trivance, their  ignorance  cannot  avail 
them." 

7  he  appellants,  however,  contend  that 
Fenn,  instead  of  acting  for  the  individual 
members  of  the  syndicate,  was  solely  the 
agent  of  the  United  States  Independent 
Telephone  Company,  and,  this  being  so, 
that  they  cannot  be  held  liable  for  his 
fraudulent  misrepresentations,  inasmuch 
as  they  were  merely  directors  of  that  cor- 
poration. They  invoke  the  doctrine  that 
the  mere  fact  of  being  a  director  is  not 
per  se  sufficient  to  render  a  party  liable 
for  the  fraud  and  misrepresentation  of 
the  active  managers  of  a  corporation,  or 
the  fraudulent  representations  of  an  agent 
employed  to  market  its  stock.  Arthur  v.  * 
40  L.R.A.(K.8.) 


Griswold,  05  N.  Y.  400,  7  Mor.  Min.  Hep. 
46.  This  contention  is  the  foundation  of 
the  first  legal  proposition  argued  in  their 
behalf,  namely,  that  it  was  error  to  refuse 
to  charge  the  jury  that  "if  Mr.  Fenn  was 
selling  bonds  for  the  United  States  Inde- 
pendent Telephone  Company,  and  not  for 
the  sjmdicate,  then  he  was  not  the  agent 
for  the  individual  directors  of  the  com- 
pany, and  they  in  that  relation  only  would 
be  liable  for  personal  misconduct."  The 
answer  to  this  proposition  is  that  the  rule 
thus  limiting  the  liability  of  directors  of  a 
corporation  to  cases  where  they  are  charge- 
able with  some  personal  knowledge  of  the 
act  claimed  to  be  fraudulent  has  no  appli- 
cation here,  because  the  evidence  did  not 
permit  an  inference  that  Fenn  in  issuing 
the  prospectus  was  the  agent  of  the  United 
States  Independent  Telephone  Company, 
rather  than  the  agent  of  the  appellants  as 
members  of  the  syndicate.  Upon  all  the 
proof  in  the  case  as  it  stood  at  the  end  of 
the  trial,  the  jury  would  not  have  been 
justified  in  making  the  desired  distinction 
between  the  acts  of  the  appellants  as  di- 
rectors of  that  company,  and  their  acts 
as  individuals.  As  has  already  been  sug- 
gested, their  own  testimony  showed  that 
they  were  promoters,  and  that  whatever 
functions  they  assumed,  whether  as  direc- 
tors or  otherwise,  were  in  furtherance  of 
a  common  enterprise  to  market  the  securi- 
ties of  such  corporations  aa  might  be 
formed  to  introduce  and  operate  an  inde- 
pendent telephone  system   in   New  York. 

The  appellants  complain  of  four  alleged 
errors  in  submitting  to  the  jury  questions 
as  to  the  truth  or  falsity  of  statements 
contained  in  the  prospectus: 

(1)  It  is  contended  that  it  was  er- 
ror, to  leave  to  the  jury  any  ques- 
tion respecting  the  statements  of  the 
prospectus  relating  to  the  New  York 
Independent  Telephone  Company.  This 
was  one  of  the  corporations  in  which  the 
United  States  Independent  Telephone  Com- 
pany had  acquired  a  majority  of  the  stock, 
and  it  was  the  franchise  of  this  corporation 
which  was  held  out  as  the  basis  of  the  en- 
tire independent  telephone  scheme.  "This 
company,"  said  the  prospectus,  "is  incor- 
porated under  the  laws  of  the  state  of  New 
York,  with  an  authorized  capital  of  $50,- 
000,000.  It  owns  a  franchise  in  the  city 
of  New  York  acquired  under  the  advice 
of  eminent  counsel,  under  which  it  is  its 
purpose  to  begin  as  soon  as  practicable, 
and  in  the  near  future,  the  construction  of 
an  independent  telephone  system  in  that 
city."  This  so-called  franchise  had  under- 
?one  several  transfers.  It  was  originally 
granted  in  1894  by  the  board  of  electrical 
control  in  the  city  of  New  York,  to  a  eor^ 
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poration  known  as  the  Mercantile  Electric 
Company,  and  the  only  business  which  had 
ever  been  done  thereunder  was  the  mainte- 
nance and  operation  of  a  burglar  alarm 
system  in  a  portion  of  the  financial  dis- 
trict about  Wall  street.  In  1906  the  Mer- 
cantile Electric  Company  was  merged  with 
the  New  York  Independent  Telephone  Com- 
pany, which  acquired  all  of  its  capital 
stock,  amounting  at  par  to  $5,000.  This 
stock  had  been  purchased  by  the  promoters 
for  $250,000,  and  by  them  turned  over 
to  the  New  York  Independent  Telephone 
Company  for  $41,000,000  of  its  stock.  At 
the  time  when  the  prospectus  was  prepared 
and  published,  no  permit  had  been  granted 
by  the  municipal  authorities  to  the  Mer- 
cantile Electric  Company  or  its  corporate 
successors  in  interest  for  any  extension  of 
its  lines,  and  they  could  not  lawfully  be 
extended  without  such  permit.  Legal  ad- 
vice of  capable  counsel  had  been  taken  by 
the  promoters  as  to  the  validity  and 
suffiiciency  of  the  alleged  franchise,  and 
the  opinions  obtained  from  them,  which 
appear  in  the  record,  show  that  the  ques- 
tion was  at  least  doubtful.  Their  atten- 
tion had  been  expressly  called  to  a  recent 
decision  by  the  appellate  division  in  the 
first  department,  holding  that,  before  a 
franchise  became  effective  for  any  purpose, 
the  consent  of  the  common  council  of  the 
municipality  must  first  be  obtained.  West 
Side  Electric  Co.  v.  Consolidated  Teleg. 
&  Electrical  Subway  Co.  110  App.  Div. 
17l>  96  N.  Y.  Supp.  609.  The  representa- 
tion in  the  prospectus  was  unequivocal. 
It  plainly  imported  the  ownership  of  a 
franchise  which  could  be  exercised  without 
encountering  any  legal  obstacle  whatever. 
The  New  York  Independent  Telephone 
Company  did  not  own  such  a  franchise,  and 
the  authors  of  the  prospectus  are  charge- 
able with  knowledge  that  such  was  the  fact. 
Where  a  prospectus  is  circulated  as  an  in- 
ducement to  take  stock  in  a  corporate  en- 
terprise, the  language  of  the  prospectus  is 
to  be  interpreted  by  the  effect  which  it 
would  produce  upon  an  ordinary  mind. 
Wiser  v.  Lawler,  189  U.  S.  260,  261,  47 
L.  ed.  802,  23  Sup.  Ct.  Rep.  624,  22  Mor. 
Min.  Rep.  630.  The  same  case  is  author- 
ity for  the  proposition  that,  in  estimating 
the  probability  of  subscribers  being  misled 
by  a  prospectus,  the  court  may  take  into 
consideration  not  only  the  facts  stated 
therein,  but  the  facts  suppressed.  In  Hay- 
ward  V.  Leeson,  176  Mass.  310,  49  L.R.A. 
723,  57  N.  E.  656,  it  was  held  that  the 
promoters  of  a  corporation  were  guilty  of 
a  fraud  in  issuing  a  prospectus  to  the  pub- 
lic inviting  subscriptions  to  the  stock, 
without  disclosing  the  fact  that  they  had 
caused  to  be  issued  to  themselves,  for  their 
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services  as  promoters,  one  third  of  the 
whole  capital  stock  by  way  of  remunera- 
tion. Here  it  is  obvious  that,  if  the  facts 
which  have  been  stated  in  regard  to  the 
limited  use  to  which  the  franchise  had  been 
put  by  the  original  grantees,  for  burglar 
alarm  purposes  only,  had  been  set  forth  in 
the  prospectus,  together  with  the  discrep- 
ancy between  the  cost  of  the  franchise  to 
the  promoters  and  the  amount  of  stock 
issued  therefor,  no  careful  investor  would 
have  been  induced  to  put  any  money  into 
bonds  based  on  such  a  foundation. 

(2)  The  prospectus  stated  that  ''413,030 
shares  of  the  capital  stock  of  the  United 
States  Independent  Telephone  Company 
have  been  issued  or  are  contracted  to  be 
issued."  The  appellants  insist  that  it 
was  error  to  submit  to  the  jury  the  ques- 
tion whether  this  statement  was  fraudu- 
lent or  not.  There  was  abundant  evidence 
to  make  this  an  issue  for  the  jury.  The 
statement  conveyed  tne  idea  that  the  stock 
had  been  issued  or  contracted  to  be  issued 
for  money  or  property  its  equivalent  in 
value.  Of  course,  the  so-called  franchise 
is  to  be  included  in  the  property;  but 
the  disparity  between  the  $250,000  at  which 
the  franchise  was  purchased  from  the  Mer- 
cantile Electric  Company,  and  the  $41,- 
000,000  of  stock  which  the  New  York  In- 
dependent Telephone  Company  issued  on  ac- 
count thereof,  was  so  great  as  of  itself  to 
warrant  an  inference  of  fraud.  See  Boyn- 
ton  V.  Andrews,  63  N.  Y.  93. 

(3)  There  is  no  sufficient  foundation  for 
the  complaint  that  it  was  error  to  allow 
the  jury  to  pass  upon  the  character  of  the 
representations  in  the  prospectus  with  ref- 
erence to  the  amount  of  dividends  paid  by 
the  Stromberg- Carlson  Telephone  Manufac- 
turing Company.  A  declaration  that  divi- 
dends have  been  paid  imports  that  they 
have  been  earned,  and  the  testimony  of  Mr. 
Finucane,  the  treasurer  and  general  man- 
ager, showed  clearly  that  these  dividends  or 
some  of  them  had  not  been  earned  in  fact. 

(4)  In  speaking  of  the  bonds  which  it 
was  the  purpose  of  the  prospectus  to  induce 
the  public  to  buy,  the  prospectus  contained 
a  statement  that  $17,000,000  were  to  be  is- 
sued immediately,  and  the  balance  of  $8,- 
000,000  was  to  be  held  in  escrow  by  the 
trustees.  It  continued:  "Such  $17,000,000 
of  bonds  are  to  be  issued  pursuant  to  con- 
tracts already  made  by  the  company  and 
binding  on  it,  and  as  a  result  of  the  per- 
formance of  said  contracts,  the  company 
will  have  $5,000,000  cash  in  its  treasury  in 
addition  to  the  securities  pledged  under  the 
mortgage."  The  truth  or  falsity  of  this 
statement  depends  on  what  it  means.  The 
appellants  contend  that  it  does  not  mean  to 
convey  the  idea  that  contracts  had  already 
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been  made  which  obligated  anybody  to  pur- 
chase the  bonds,  but  only  that  contrilcts 
had  been  made  binding  the  company  to  sell. 
On  the  other  hand,  the  respondent  insists 
that  it  plainly  implies  the  existence  of  bi- 
lateral contracts  enforceable  at  the  instance 
of  the  corporation,  and  therefore  practically 
certain  to  insure  the  receipt  of  $5,000,000 
in  cash  by  the  treasury.  In  answer  to  a 
specific  question  on  this  branch  of  the  case, 
the  jury  found  that  the  language  of  this 
part  of  the  prospectus  fairly  meant  that 
contracts  had  been  made  which  were  mu- 
tually binding  upon  both  parties,  and  when 
performed  the  company  would  have  $5,000,- 
000  in  the  treasury;  and,  in  answer  to  an- 
other question,  they  found  further  that  the 
prospectus  was  falsely  worded  so  as  to  rep- 
resent that  the  contract  for  the  sale  of  the 
bonds  was  bilateral,  when  the  contract  with 
Mr.  Fenn  did  not  bind  him  to  take  the 
bonds.  The  evidence  amply  warranted 
these  findings.  Speaking  of  an  equivocal 
prospectus  which  was  condemned  as  fraud- 
ulent by  the  House  of  Lords  in  Aaron's 
Reefs  V.  Twiss,  [1896]  A.  C.  273,  285,  Lord 
Halsbury  calls  the  language  "ambidex- 
trous;" and  this  expression  aptly  charac- 
terizes that  in  the  present  case.  In  the 
case  cited  it  was  argued,  as  it  is  suggested 
here,  that  there  was  no  specific  allegation 
of  fact  which  is  proved  to  be  false;  but  the 
lord  chancellor  protested  against  this  being 
regarded  as  the  true  test,  and  declared  that 
the  question  was  whether,  taking  the  whole 
thing  together,  was  there  a  false  represen- 
tation. "I  do  not  care  by  what  means  it 
is  conveyed, — by  what  trick  or  device  or 
ambiguous  language.  All  those  are  ex- 
pedients by  which  fraudulent  people  seem 
to  think  they  can  escape  from  the  real  sub- 
stance of  the  transaction.  If  by  a  number 
of  statements  you  intentionally  give  a  false 
impression,  and  induce  a  person  to  act  upon 
it,  it  is  not  the  less  false,  although,  if  one 
takes  each  statement  by  itself,  there  may 
be  a  difficulty  in  showing  that  any  specific 
statement  is  untrue."  The  general  reader 
would  almost  inevitably  infer  from  this 
assertion  in  the  prospectus  that  the  United 
States  Independent  Telephone  Company 
was  a  party  to  contracts  with  solvent  pur- 
chasers, which  would  enable  it,  within  a 
reasonable  time,  to  realize  $5,000,000  in 
cash,  and  the  proof  shows  that  nothing 
could  have  been  further  from  the  truth. 

The  prospectus  was  prepared  by  Mr. 
Page  and  issued  by  Fenn,  who  conducted 
the  sale  of  the  bonds  thereunder.  Fenn 
died  before  the  trial,  and  the  defendants 
did  not  call  Mr.  Page  as  a  witness.  Never- 
theless, it  is  argued  in  their  behalf  that  it 
was  essential  for  the  plaintiff  to  show 
fraudulent  conduct  on  the  part  of  these 
40  L.R.A.(N.S.) 


persons,  and  that  his  failure  to  do  so  was 
fatal  to  the  plaintiff's  cause  of  action. 

It  is  enough  to  say  as  to  this  proposi- 
tion, that  a  fraudulent  intent  on  the  part 
of  the  author  and  publisher  of  the  prospec- 
tus may  be  inferred  from  the  falsity  of  the 
statements  therein  contained,  and  that 
alone.    See  Meyer  v.  Amidon,  23  Hun,  553. 

Our  attention  is  called  to  some  alleged 
errors  in  rulings  on  evidence,  but  we  think 
that  such  rulings  as  were  incorrect  were 
harmless. 

The  five  defendants  claimed  to  be  entitled 
to  six  peremptory  challenges  each,  but  the 
court  allowed  only  six  peremptory  challen- 
ges in  all,  treating  the  defendants  collective- 
ly as  but  one  party,  within  the  meaning 
of  §  1176  of  the  Code  of  Civil  Procedure, 
which  provides  that  upon  a  trial  of  an  issue 
of  fact  joi!  d  in  a  civil  action  in  a  court  of 
record,  each  party  may  peremptorily  chal- 
lenge not  more  than  six.  The  question  does 
not  appear  to  have  been  considered  in  any 
reported  case  in  this  state.  Numerous  au- 
thorities from  other  states  are  cited  in  the 
briefs  of  counsel,  but  they  are  only  relevant 
where  statutes  exist  similar  in  phraseology 
to  our  own;  that  is  to  say,  where  a  given 
number  of  peremptory  challenges  is  allowed 
to  each  party.  Such  is  the  statute  in  Illi- 
nois in  force  since  the  year  1827,  and 
"during  all  that  time  it  has  been  the  gen- 
eral practice,  and  so  understood  by  the  en- 
tire profession,  that  each  side  to  the  case^ 
without  reference  to  the  number  of  persons 
in  each,  in  all  civil  cases,  have  but  three 
peremptory  challenges."  Schmidt  v.  Chi- 
cago &  N.  W.  R.  Co.  83  HI.  405.  The  appel- 
lants rely  upon  Hundhausen  v,  Atkins,  36 
Wis.  518,  where  the  court  was  called  upon 
to  construe  a  statute  regulating  peremptory 
challenges,  which  provided  that  in  civil 
causes  each  party  should  be  entitled  to 
three.  The  defendants  had  appeared  by 
different  attorneys  and  severed  their  de- 
fenses, and  the  court  held  that,  inasmuch  as 
their  defenses  were  essentially  different, 
and  each  had  a  distinct  issue  to  maintain,., 
each  was  to  be  considered  a  party,  within 
the  meaning  of  the  statute.  The  court, 
however,  added  this  qualification:  "Un- 
doubtedly when  several  defendants  in  a  civil 
action  join  in  their  defense,  or  severing  in 
their  answers  set  out  but  one  defense  com- 
mon to  them  all,  they  constitute  one  party, 
limited  to  the  statutory  number  of  chal- 
lenges given  to  a  party  as  ruled  in  thia 
cause  in  the  court  below.  In  such  a  case 
they  might  and  perhaps  ought  to  join  in 
one  answer  setting  up  the  common  defense; 
and  they  should  not  be  permitted  to  gain, 
additional  challenges  by  the  mere  act  of 
severing  in  their  pleadings.  They  have  a 
community  of  interests,  and  should  be  left 
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to  a  community  of  challeDges."  Such  is 
the  case  here.  The  defendants  had  a  com- 
mon interest,  their  answers  were  substan- 
tially identical,  and  the  defense  was  con- 
ducted in  the  common  interest  of  all.-  Un- 
der the  circumstances, — ^whatever  might  be 
the  rule  if  different  defenses,  possibly  an- 
tagonistic to  one  another,  had  been  inter- 
posed,— the  defendants  were  properly  treat- 
ed  as  only  one  party,  within  'the  meaning 
of  §  1176  of  the  Code. 

The  judgment  should  be  affirmed,  with 
costs. 

Cnllen,  Ch.  J.,  Hal^ht,  Vann,  and 
Chase»  JJ.,  concur. 

Hiscock,  J.,  dissents  because  of  error 
committed  by  the  court  in  refusing  to  charge 
as  requested  by  the  defendants,  that  "if 
Mr.  Fenn  was  selling  the  bonds  for  the 
United  States  Independent  Telephone  Com- 
pany, and  not  for  the  syndicate,  then  he 
was  not  the  agent  of  the  individual  direct- 
ors of  the  company,  and  they  in  that  rela- 
tion only  would  be  liable  for  personal  eon- 
duct." 

Werner,  J.,  not  sitting. 


MASSACHUSETTS  supre:mx:  judi- 

CIAIi  COURT. 

OLD    DOMINION    COPPER    MINING    & 
SMELTING  COMPANY 

V. 

ALBERT  8.  BIGELOW. 
(203  Mass.  159,  80  N.  E.  193.) 

Appeal  —  findings  —  equity  case. 

1.  Where'  the  evidence  in  an  equity  pro- 
•ceeding  is  partly  oral,  the  findings  of  fact 
of  the  single  justice  will  not  be  disturbed 
by  the  law  court  unless  plainly  wrong 

Trial  —  evidence  —  weight »  finding. 

2.  A  trial  court  cannot  be  said  to  be 
plainly  wrong  in  its  determination  that 
«tock  of  1^  corporation  was  intended  to  be 


issued  directly  to  the  general  public  sub- 
scribing therefor,  and  not  to  the  promoters 
to  be  sold  to  the  subscribers,  where  such 
intention  appears  from  the  contemporane- 
ous acts,  entries,  and  other  writings  with 
their  natural  inferences,  although  it  is  op- 
posed to  the  oral  testimony  of  the  pro- 
moters. 

Corporation  —  property  —  subscription 
—  Talue. 

3.  The  value  of  a  mine  which  is  turned 
into  a  corporation  organized  to  operate  it 
in  consideration  for  its  stock  may  be  deter- 
mined from  what  its  former  owners  sold  it 
for,  where  they  were  men  of  large  business 
operations,  not  unaccustomed  to  mining, 
and  were  under  no  compulsion  to  selL 

Conflict  of  laws  ^  corporation  —  stock 
subscription  ^  consummation. 

4.  llie  liability  of  promoters  to  the  cor- 
poration, for  transferring  property  at  a 
fictitious  value  to  it  in  exchange  for  stock, 
is  to  be  determined  by  the  law  of  the  place 
where  the  agreements  were  to  be  carried 
out,  the  deeds  delivered,  the  stock  issued, 
and  the  corporation  to  have  its  principal 
place  of  business,  although  the  vote  au- 
thorizing the  purchase  of  the  property  from 
the  promoters  in  exchange  for  stock  was 
passed  in  another  state. 

Appeal  —  foreign  law  —  finding  —  con- 
clusiveness. 

5.  A  finding  by  a  single  justice  that  the 
law  of  a  foreign  state  is  the  same  as  the 
local  law,  which  is  founded  entirely  upon 
decisions  of  the  courts  of  such  state, 
creates  no  presumption  in  its  favor  when 
it  is  reviewed  by  the  law  court. 

Same  — Federal  decision. 

6.  The  decision  of  a  Federal  court  sitting 
in  a  state  on  a  matter  of  general  law  is 
not  evidence  of  what  the  law  of  that  state 
is. 

Corporation  —  promoter  —  liability  — 
ratification  of  acts. 

7.  That,  at  the  time  of  the  sale  by  pro- 
moters of  property  to  a  corporation  or- 
ganized to  purchase  it,  they  are  Uie  own- 
ers of  all  the  stock  which  has  been  issued, 
no  issue  having  been  made  of  that  intended 
for  the  public,  or  that  a  ratification  of 
the  purchase  is  secured,  does  not,  if  at 
the  time  of  the  ratification  a  substan- 
tial   portion    of    the    stock    intended    for 


Note.  —  The    decision    in    the    above    re- 

?orted  case,  as  to  the  effect  of  the  New 
ork  judgment  under  the  "full  faith  and 
•credit"  provision  of  the  Federal  Constitu- 
tion, was  affirmed  by  the  United  States 
Supreme  Court  on  writ  of  error.  225  U.  S. 
Ill,  66  L.  ed.  1009,  32  Sup.  Ct.  Rep.  641. 
Generally,  as  to  the  effect  of  a  judgment 
against  one  joint  tort  feasor  upon  the  lia- 
bility of  the  other,  see  note  to  Blaokman 
V.  Simpson,  58  L.R.A.  410.  As  to  whether 
a  jud^rment  in  favor  of  one  who  was  the 
immediate  actor  in  an  alleged  wrong  is 
available  as  an  estoppel  to  another  whose 
vrdng,  if  any,  was  derivative,  see  Portland 
Crold  Min.  Co.  v.  Stratton's  Independence, 
AO  L.R.A.(N.S.) 


16  L.R.A.(N.S.)  677,  and  annotation  re- 
ferred to  in  ihe  note  to  that  case.  In  this 
connection,  see  also  notes  to  McGinn  is  v. 
Chicago,  R.  I.  &  P.  R.  Co.  9  L.R.A.(N.S.) 
880,  and  Southern  R.  Co.  v.  Harbin,  30 
L.R.A.  (N.S.)  404,  as  to  effect  of  verdict 
for  servant  in  an  action  against  master  and 
servant  for  the  latter's  negligence  or  mis- 
feasance. 

'  As  to  duty  and  liability  of  promoters  of 
corporations,  see  the  references  in  the  note 
to  Downey  v.  Finucane,  ante,  307. 

Generally,  as  to  jurisdiction  to  enjoin 
an  action  or  proceeding  in  a  forei?n  juris- 
diction, see  note  to  O'Haire  ▼.  Burns,  25 
L.R.A.(N.S.)   267. 


1909. 


OLD  DOMINION  COPPER  MIN.  &  S.  CO.  T.  BIGBLOW. 


315 


the  public  remains  unissued,  avoid  the 
operation  of  the  rule  that  promoters  who 
organize  a  corporation  to  purchase  prop- 
erty from  them  for  stock  the  par  value  of 
which  is  largely  in  excess  of  the  value  of 
the  property,  and  as  part  of  the  scheme 
sell  to  the  general  public  as  original  sub- 
scribers a  portion  of  the  stock  for  cash  at 
par,  to  secure  a  working  capital,  without 
providing  an  independent  board  of  officers 
to  pass  upon  the  wisdom  of  the  purchase, 
having  the  purchase  ratified  by  such  board, 
or  disclosing  their  extraordinary  profit  to 
purchasers  of  stock,  are  liable  to  account 
to  the  corporation  for  the  profit  of  the  pro- 
ceeding. 

Same  —  ratification  by  promoters  —  ef- 
fect. 

8.  A  promoter  of  a  corporation  who  has 
wrongfully  sold  property  to  it  at  an  un- 
due profit  cannot  avoid  repayment  to  the 
corporation  of  the  profit  so  secured,  on  the 
ground  that  it  will  result  in  a  benefit  to 
the  stock  taken  by  himself  and  his  co- 
promoters,  who  have  ratified  the  act,  and 
whoM  stock  is  all  but  a  small  part  of  that 
issued. 

Same  •*  secret  deallnigs  —  illegality. 

9.  The  law  will  not  approve  a  transac- 
tion by  which  property  is  purchased  by  a 
promoter  of  a  corporation  with  money  so- 
licited in  substantial  part  from  associates 
by  representations  that  he  intends  to  form 
a  corporation  with  a  specified  capitaliza- 
tion, and  sell  the  property  to  it  for  a. cer- 
tain amount  of  stock,  followed  by  its  actual 
sale  to  the  corporation  for  a  much  larger 
amount,  the  settlement  with  the  associates 
at  the  price  acrreed  upon,  and  the  retention 
by  the  promoter  of  the  difference  as  a  se- 
cret profit,  and  takini?  cash  subscriptions 
from  the  general  public,  who  understand 
that  the  corporation  is  organized  under  a 
statute  which  requires  property  to  be  taken 
for  stock  only  at  its  true  value. 

Copflf ct  of  laws  — Federal  decisions. 

10.  The  mere  contrary  conclusion  reached 
by  the  Supreme  Court  of  the  United  States 
upon  a  similar  state  of  facts  is  not  alone 
a  sufficient  consideration  for  a  state  court's 
overruling  one  of  its  own  decisions. 

Corporation  —  pnrcbase  from  promoter 
•*  knowledge. 

11.  The  knowledge  of  promoters  of  a  cor- 
poration, who  own  all  its  issued  stock,  when 
they  ratify  the  purchase  by  the  corpora- 
tion from  them,  of  the  details  of  the  pur- 
chase, does  not  bind  the  corporation. 

Same  —  promoters'  syndicate  — «  rigbts. 

12.  Persons  joining  a  syndicate  to  pur- 
chase property  for  sale  to  a  corporation 
whose  or^nization  for  Its  purchase  is  un- 
der contemplation,  with  the  understanding 
that  the  property  is  to  be  sold  at  a  certain 
profit  in  stock  of  the  corporation,  are,  as 
stockholders  of  the  new  corporation,  en- 
titled to  a  disclosure,  if  the  promoter  ac- 
tually turns  the  property  over  at  greater 
profit,  for  an  increased  portion  of  the  cor- 
porate stock. 
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Same  —  corporate  rigbts  —  stockbold- 
er's  combination. 

13.  The  right  of  a  corporation  to  com- 
pel a  repayment  of  illegal  promoters'  profits 
for  the  benefit  of  all  its  stockholders  is  not 
defeated  by  the  fact  that,  after  the  suit 
was  instituted,  certain  of  the  stockholders 
entered  into  an  illegal  agreement  as  to  the 
disposition  of  the  proceeds  of  the  suit. 

Same  —  laches  —  means  of  knowledge. 

14.  There  is  no  laches  on  the  part  of  a 
corporation  in  failing  to  take  steps  to  com- 
pel an  accounting  for  illegal  promoters' 
profits,  until  they  release  their  absolute 
control  of  its  affairs,  so  that  it  can  secure 
a  knowledge  of  the  facts. 

Same  —  limitation    of    actions  —  con- 
cealment. 

15.  The  statute  of  limitations  does  not 
begin  to  run  against  the  liability  of  a  pro- 
moter of  a  corporation,  to  account  to  the 
corporation  for  illegal  profits,  so  long  as 
he  remains  absolutely  in  control  of  the  cor- 
porate affairs,  so  that  the  fact  of  his  breach 
of  trust  cannot  be  discovered. 

Promoter  —  Joint  wrongdoer  —  liabil- 
ity. 

16.  One  of  two  promoters  of  a  corpora- 
tion, who  by  joint  acts  secure  an  illesral 
profit  in  the  sale  of  property  to  it,  is  liable 
in  solido  for  the  profits  so  secured,  regard- 
less of  the  division  which  they  may  have 
made  between  themselves. 

Corporation  —  promoter's  profit  —  re- 
covery. 

17.  The  remedy  of  a  corporation  whose 
promoter  has  taken  an  illegral  secret  profit 
in  a  sale  of  property  to  it  is  not  limited  to 
a  rescission  of  the -transaction,  but  it  may 
compel  a  return  of  it  to  the  corporation. 

Damages  —  measure  —  promoters'  prof- 
its. 

18.  In  ease  a  promoter  owns  property  be- 
fore he  undertakes  the  organization  of  a 
corporation  to  purchase  it,  the  amount 
which  the  corporation  can  recover  for  secret 
profits  secured  by  him  in  the  sale  is  not 
measured  by  the  difTerence  between  what 
the  property  orisrinallv  cost  him.  and  the 
market  value  of  the  stock  received  bv  him; 
nor  between  the  intrinsic  value  of  the  prop- 
ertv  and  that  of  the  stock,  but  bv  the  dif- 
ference between  the  market  value  of  the 
property  and  that  of  the  stock. 
Pleading  —   supplemental     answer   — 

post  litem  decree.    • 

19.  It  is  not  an  abuse  of  discretion  for 
a  trial  judge  to  permit  the  filing  of  a  sup- 
plemental answer  after  a  hearing  on  the 
merits,  which  sets  up  a  decree  of  a  court 
of  last  resort  in  another  state  claimed  to 
be  res  judicata  of  the  matter  in  contro- 
versy, although  the  decree  of  the  lower 
court,  which  was  affirmed  by  the  decree 
sought  to  be  set  up,  had  been  entered  be- 
fore such  hearing. 

Judgment  —  res  Judicata  •*  demurrer. 

20.  A  decree  on  demurrer  may,  under 
proper  circumstances,  be  a  bar  to  another 
suit,  as  well  as  one  founded  on  a  hearing 
of  evidence. 
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Same  —  full  faith  and  credit  ^privies. 

21.  The  full  faith  and  credit  clause  of 
the  Federal  Constitution  does  not  require 
the  courts  of  a  state  in  which  a  party  is 
domiciled  to  follow  the  rule  of  the  courts 
of  another  state  within  whose  jurisdiction 
a  decree  was  entered  in  favor  of  one  having 
a  common  interest  with  him,  in  a  suit  to 
which  he  was  not  a  party,  in  determining 
whether  or  not  he  was  a  privy  because  he 
assisted  in  the  defense  of  the  suit,  so  as  to 
be  entitled  to  the  benefit  of  it  as  res  judi- 
cata ih  a  subsequent  proceeding  against  him 
at  his  domicil. 

Same  — Joint  wrongdoer. 

22.  One  of  two  promoters  who  take  a 
wrongful  secret  profit  in  the  sale  of  the 
property  to  a  corporation  organized  by 
them  to  purchase  it  is  not  a  privy  to  a 
suit  against  the  executors  of  the  other  in 
another  state,  to  rescind  the  contract  and 
recover  the  price,  to  which  he  was  not 
made  a  party,  and  in  which  he  was  not 
served  with  process,  and  did  not  appear, 
so  as  to  be  entitled  to  set  up  the  judg- 
ment against  the  corporation  in  bar  of  a 
suit  against  him  at  his  domicil  for  the 
same  cause  of  action,  although  he  assisted 
through  counsel  in  the  defense  of  the  for- 
eign suit. 

Recovery  —  Joint  wrongdoer. 

23.  Pursuing  one  joint  tort  feasor  will 
not  prevent  a  subsequent  suit  against  the 
other  on  the  theory  of  election. 

Injunction  — Interference  with  suit. 

24.  The  courts  of  one  state  in  which  a 
litigation  has  progressed  to  a  final  decree, 
from  which  an  appeal  has  been  taken,  may 
enjoin  the  defeated  party  from  maintain- 
ing a  suit  in  another  state,  to  enjoin  his 
adversary  from  proceeding  with  the  prose- 
cution of  the  cause. 

« 

(Knowlton,  Ch.  J.,  and  Morton,  J.,  dissent. 

Hammond,  J.,  dissents  in  part.) 

(September  14,  1909.) 

(^  ROSS  APPEALS  from  decrees  of  the 
J  Supreme  Judicial  Court  for  Suffolk 
County  in  plaintiff's  favor  in  suits  to  re- 
cover secret  profits  made  by  promoters  of 
the  plaintiff  corporation  in  the  sale  of 
their  own  property  to  the  plaintiff;  plain- 
tiff appealing  from  the  amounts  given  them 
by  the  decree;  and  defendant  appealing 
from  the  decree  holding  him  liable.  Modi- 
fied and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  F.  McCIennen,  with 
Messrs.  Brandels,  Dnnbar,  St  Nntter, 
for  complainant: 

It  is  not  a  defense  to  a  promoter  that 
he  caused  the  corporation  to  vote  to  ac- 
quire the  property  from  him  before  the  re- 
mainder of  the  organization  was  completed 
by  obtaining  the  subscription  to  the  balance 
of  the  original  issue  of  capital  stock. 

Hayward  v.  Leeson,  176  Mass.  310,  40 
40  L.R.A.(N.S.) 


L.ILA.  725,  57  N.  E.  656;  Old  Dominion 
Copper  Min.  &  Smelting  Co.  v.  Bigelow, 
188  Mass.  315,  108  Am.  St.  Rep.  479,  74 
N.  E.  653;  Yeiser  ▼.  United  States  Board 
&  Paper  Co.  52  L.B.A.  724,  46  C.  C.  A.  567» 
107  Fed.  340;  Qluckstein  v.  Barnes  [1900] 
A.  C.  240,  69  L.  J.  Ch.  N.  S.  385,  82  L.  T. 
N.  S.  393,  16  Times  L.  H.  321,  7  Manson, 
321;  Re  Leeds  &  H.  Theatres  [1902]  2  Ch. 
809,  51  Week.  Rep.  5,  72  L.  J.  Ch.  N.  S.  1, 
87  L.  T.  N.  S.  488,  10  Manson,  72;  Erianger 
V.  New  Sombrero  Phosphate  Co.  L.  R.  3  App. 
Cas.  1218,  39  L.  T.  N.  S.  269,  26  Week.  Rep. 
65, 6  Eng.  Rul.  Cas.  777 ;  Pietsch  v.  Milbrath, 
123  Wis.  647,  68  L.R.A.  945,  107  Am.  St. 
Rep.  1017,  101  N.  W.  388,  102  N.  W.  342; 
London  Trust  Co.  v.  Mackenzie,  62  L.  J. 
Ch.  N.  S.  870,  3  Reports,  597,  68  L.  T. 
N.  S.  380;  Re  British  Seamless  Paper  Box 
Co.  L.  R.  17  Ch.  Div.  467,  50  L.  J.  Ch.  N.  S. 
497,  44  L.  T.  N.  S.  498,  29  Week.  Rep.  690 ; 
Tompkins  v.  Sperry,  96  Md.  560,  54  Atl. 
254;  Central  Trust  Co.  v.  East  Tennessee 
Land  Co.  116  Fed.  743;  Hinkley  v.  Sac  Oil 
&  Pipe  Line  Co.  132  Iowa,  396,  119  Am.  St. 
Rep.  564,  107  N.  W.  629 ;  South  Joplin  Land 
Co.  v.  Case,  104  Mo.  572,  16  S.  W.  390 ;  Groel 
V.  United  Electric  Co.  70  N.  J.  Eq.  616,  61 
Atl.  1061 ;  Morawetz,  Priv.  Corp.  2d  ed.  §  292. 

Defendant  was  a  promoter.  He  was  also 
one  of  the  directors.  Such  a  man  is  a 
fiduciary. 

Erianger  v.  New  Sombrero  Phosphate  Co. 
L.  R.  3  App.  Cas.  1218,  39  L.  T.  N.  S.  269, 
27  Week.  Rep.  65,  6  Eng.  Rul.  Cas.  777; 
Bagnall  v.  Carlton,  L.  R.  6  Ch.  Div.  371,  47 
L.  J.  Ch.  N.  S.  30,  37  L.  T.  N.  S.  481,  26 
Week.  Rep.  243;  Emma  Silver  Min.  Co.  v. 
Grant,  L.  R.  11  Ch.  Div.  918,  40  L.  T.  N.  S. 
804;  Nant-y-glo  &  B.  Ironworks  Co.  v. 
Grave,  L.  R.  .12  Ch.  Div.  738,  38  L.  T.  N. 
S.  345,  26  Week.  Rep.  504;  Re  Westmore- 
land Green  &  Blue  Slate  Co.  [1893]  2  Ch. 
612,  2  Reports,  509,  69  L.  T.  N.  S.  700; 
Gluckstein  v.  Barnes  [1900]  A.  C.  240,  69 
L.  J.  Ch.  N.  S.  385,  82  L.  T.  N.  S.  393,  16 
Times  L.  R.  321,  7  Manson,  321;  Re  Leeds 
&  H.  Theatres  [1902]  2  Ch.  809,  51  Week. 
Rep.  5,  72  L.  J.  Ch.  N.  S.  1,  87  L.  T.  N.  S. 
488,  10  Manson,  72;  Venezuela  C.  R.  Co.  v. 
Kisch,  L.  R.  2  H.  L.  99,  36  L.  J.  Ch.  N.  S. 
849,  16  L.  T.  N.  S.  500,  15  Week.  Rep.  821, 
6  Eng.  Rul.  Cas.  759;  Chandler  v.  Bacon, 
30  Fed.  538;  Cortes  Co.  v.  Thannhauser,  45 
Fed.  730;  Yeiser  v.  United  States  Board  & 
Paper  Co.  52  L.R.A.  724,  46  C.  C.  A.  567, 
107  Fed.  340;  E^Mission  Land  &  Water 
Co.  V.  Flash,  97  Cal.  610,  32  Pac.  600; 
Burbank  v.  Dennis,  101  Cal.  90,  35  Pac 
444;  Yale  Gas  Stove  Co.  v.  Wilcox,  64  Conn. 
101,  25  L.R.A.  90,  42  Am.  St.  Rep.  159,  29 
Atl.  303;  Hitchcock  ▼.  Hustace,  14  Haw. 
232;  The  Telegraph  v.  Loetscher,  127  Iowa» 
383,    101    N.   W.   773,   4   Ann.    Cas.    667; 
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South  Joplin  Land  Co.  T«  Case,  104  Mo. 
672,  16  S.  W.  390;  Exter  ▼.  Sawyer,  146 
Mo.  302,  47  S.  W.  951;  Plaquemines  Trop- 
ical Fruit  Co.  ▼.  Buck,  52  N.  J.  £q.  219, 
27  Atl.  1094;  Woodbury  Heights  Land  Co. 
T.  Loudenslager,  65  N.  J.  Eq.  78,  35  Atl. 
436;  Colton  Impror.  Co.  ▼.  Richter,  26 
Misc.  26,  55  N.  T.  Supp.  486;  Simons  v. 
Vulcan  Oil  &  Min.  Co.  61  Pa.  202,  100  Am. 
Dec.  628,  6  Mor.  Min.  Rep.  633;  Bosher  v. 
Richmond  &  H.  Land  Co.  80  Va.  455,  37 
Am.  St.  Rep.  879,  16  S.  E.  360;  Pittsburg 
Min.  Co.  y.  Spooner,  74  Wis.  307,  17  Am. 
St.  Rep.  149,  42  N.  W.  259,  17  Mor.  Min. 
Rep.  226;  Dickerman  y.  Northern  Trust  Co. 
176  U.  S.  181,  44  L.  ed.  423,  20  Sup.  Ct. 
Rep.  311. 

The  breach  of  fiduciary  duty  by  the  pro- 
moters was  a  tort.    They  committed  it  to- 
gether.    Their  liability  for  it  was,  as  is 
.usual  in  torts,  joint  and  seyeral. 

Emery  y.  Parrott,  107  Mass.  95;  Trull 
y.  Trull,  13  Allen,  407;  Re  Westmoreland. 
Green  &  Blue  Slate  Co.  [1893]  2  Ch.  612, 
62  L.  J.  Ch.  N.  S.  975,  2  Rep  rts,  509, 
69  L.  T.  N.  S.  700;  Gluckstein  y.  Barnes 
[1900]  A.  C.  240,  69  L.  J.  Ch.  N.  S.  385, 
82  L.  T.  N.  S.  393,  16  Times  L.  R.  321, 
7  Manson,  321;  Hayward  y.  Leeson,  176 
Mass.  310,  49  L.R.A.  725,  57  N.  E.  656; 
Old  Dominion  Copper  Min.  &  Smelting  Co. 
y.  Bigelow,  188  Mass.  315,  108  Am.  St. 
Rep.  479,  74  N.  E.  653;  Rutland  Electric 
Light  Co.  y.  Bates,  68  Vt.  579,  54  Am.  St. 
Rep.  904,  35  Atl.  480;  Fountain  Spring 
Park  Co.  y.  Roberts,  92  Wis.  345,  53  Am. 
St.  Rep.  917,  66  N.  W.  399;  Bigelow  y. 
Old  Dominion  Copper  Min.  &  Smelting  Co. 
74  N.  J.  Eq.  457,  71  Atl.  153. 

The  suit  is  not  barred  by  laches  nor  by 
the  statute  of  limitations. 

Dunning  y.  Bates,  186  Mass.  123,  71  N. 
E.  309;  Twin-Lick  Oil  Co.  y.  Marbury,  91 
U.  S.  687,  23  L,  ed.  328;  Erlanger  y.  New 
Sombrero  Phosphate  Co.  L.  R.  3  App.  Cas. 
1218,  39  L.  T.  N.  S.  269,  27  Week.  Rep.  65, 
6  Eng.  RuL  Cas.  777;  Lindsay  Petroleum 
Co.  V.  Hurd,  L.  R.  5  P.  C.  221,  22  Week. 
Rep.  492;  Hayward  y.  Leeson,  176  Mass. 
310,  49  L.R.A.  725,  57  N.  E.  656;  Bagnall 
y.  Carlton,  L.  R.  6  Ch.  Div.  371,  47  L.  J. 
Ch.  N.  S.  30,  37  L.  T.  N.  S.  481,  26  Week. 
Rep.  243;  Lydncy  &  W.  Iron  Ore  Co.  y. 
Bird,  L.  R.  33  Ch.  Diy.  86,  55  L.  J.  Ch. 
N.  S.  875,  55  L.  T.  N.  S.  558,  34  Week. 
Rep.  749;  Alger  y.  Anderson,  78  Fed.  729; 
First  Ave.  Land  Co.  y.  Hildebrand,  103  Wis. 
630,  79  N.  W.  753;  Nudd  y.  Hamblin,  8  Al- 
len,  130;  Atlantic  Nat.  Bank  y.  Harris,  118 
Mass.  147;  The  Telegraph  y.  Loetscher,  127 
Iowa,  383,  101  N.  W.  773,  4  Ann.  Cas.  667. 

The  law  of  New  York  does  not  vary  on 
these  facts  from  that  of  Massachusetts. 

Campbell  v.  Cypress  HUls  Cemetery,  41 N. 
40  LJLA.(N.S.) 


Y.  34;  Blum  v.  Whitney,  185  N.  Y.  232, 
77  N.  E.  1159;  Foster  v.  Seymour,  23  Fed. 
65;  McCracken  y.  Robison,  6  C.  C.  A.  400, 

14  U.  S.  App.  602,  57  Fed.  375;  Hutchin- 
son  V.  Simpson,  92  App.  Div.  382,  87  N. 
Y.  Supp.  369;  Old  Dominion  Copper  Min. 
Co.  y.  Lewisohn,  136  Fed.  916,  79  C.  C.  A. 
534,  148  Fed.  1020,  210  U.  S.  206,  52  L. 
ed.  1025,  28  Sup.  Ct.  Rep.  634;  Colton 
Improv.  Co.  v.  Richter,  26  Misc.  26,  55  K. 
Y.  Supp.  486;  Brewster  v.  Hatch,  122  N. 
Y.  349;  Erlanger  v.  New  Sombrero  Phos- 
phate Co.  L.  R.  3  App.  Cas.  1218,  39  L.  T. 
N.  S.  269,  27  Week.  Rep.  65,  6  Eng.  Rul. 
Cas.  777. 

The  decree  in  favor  of  Lewisohn's  exec- 
utors is  not  a  defense  to  Bigelow. 

Hewlett  v.  Wood,  67  N.  Y.  394. 

The  dismissal  of  a  suit  is  not  a  bar  to  a 
second  suit,  unless  it  appears  from  the 
judgment  roll  itself  that  the  judgment  was 
upon  the  merits. 

Genet  v.  Delaware  &  H.  Canal  Co.  170  N. 
Y.  278,  63  N.  E.  350,  163  N.  Y.  173,  67 
N.  E.  297 ;  New  York  Code,  §  1209. 

The  Lewisohn  judgment  is  not  binding  in 
Massachusetts. 

Board  of  Public  Works  y.  Columbia  Col- 
lege, 17  Wall.  521,  21  L.  ed.  687;  Hall  v. 
Lanning,  91  U.  S.  160,  23  L.  ed.  271; 
D*Arcy  v.  Ketchum,  11  How.  165,  13  L.  ed. 
648;  Phelps  v.  Brewer,  9  Cush.  390,  57  Am. 
Dec.  56;  Moulin  y.  Trenton  Mut.  L.  &  F. 
Ins.  Co.  24  N.  J.  L.  222;  Borden  v.  Fitch, 

15  Johns.  121,  8  Am.  Dec.  225;  Ewer  v. 
Coffin,  1  Cush.  23,  48  Am.  Dec.  687 ;  Looney 
V.  Reeves,  6  Kan.  App.  279,  48  Pac.  606; 
Middlesex  Bank  v.  Butman,  29  Me.  19. 

By  the  law  of  Massachusetts,  the  decree 
in  favor  of  Lewisohn's  executors  does  not 
affect  Bigelow. 

Such  judgment  is  not  an  estoppel  in  favor 
of  the  other  person,  when  sued  by  the  same 
person  for  the  same  act  or  transaction. 

Sprague  v.  Waite,  19  Pick.  455;  Lansing 
y.  Montgomery,  2  Johns.  382;  Marsh  v. 
Berry,  7  Cow.  344 ;  Moore  v.  Tracy,  7  Wend. 
229;  Gittleman  v.  Feltman,  122  App.  Div. 
385,  106  N.  Y.  Supp.  839;  Atlantic  Dock  Co. 
V.  New  York,  63  N.  Y.  64;  Tyng  v.  Clarke, 
9  Hun,  269;  Goble  v.  Dillon,  86  Ind.  327, 
44  Am.  Rep.  308;  Thompson  v.  Chicago, 
St.  P.  &  K.  C.  R.  Co.  71  Minn.  89,  73  N. 
W.  707;  Three  States  Lumber  Co.  v.  Blanks; 
118  Tenn.  627,  102  S.  W.  79;  1  Freeman, 
Judgm.  §  159;  Larison  v.  Hager,  44  Fed. 
49;  Townsend  v.  Riddle,  2  N.  H.  448;  Mc- 
Lelland  v.  Ridgeway,  12  Ala.  482;  State 
Bank  v.  Robinson,  13  Ark.  214;  Cameron 
V.  Paul,  6  Pa.  323;  Berghaus  v.  Alter,  9 
Watts,  386;  Ligon  v.  Dunn,  28  N.  C.  (6 
Ired.  L.)  133;  Hazard  y.  Irwin,  18  Pick. 
108. 

Conversely,  a  judgment  against  one  of 
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two  persona  liable  jointly  and  severally  is 
not  an  estoppel  against  the  other. 

Douglass  V.  Howland,  24  Wend.  35; 
Bigelow,  Estoppels,  5th  ed.  112;  Booth  v. 
Powers,  56  N.  Y.  22;  Bath  Gaslight  Co.  ▼. 
Rowland,  178  N.  Y.  631,  71  N.  E.  1127, 
84  App.  Div.  663,  82  N.  Y.  Supp.  841;  Mc- 
Lelland  ▼.  Ridgeway,  12  Ala.  482;  Bucking- 
ham v.  Ludlum,  37  N.  J.  Eq.  137;  Sturges 
y.  Beach,  1  Conn.  507;  Moore's  Appeal, 
34  Pa.  411;  Runkel  ▼.  Phillips,  0  Phila. 
619;  Marr  ▼.  Southwick,  2  Port.  (Ala.) 
351;  Fletcher  ▼.  Jackson,  23  Vt.  581,  66 
Am.  Dec.  98;  Board  of  Public-  Works  v. 
Columbia  College,  17  Wall.  521,  21  L.  ed. 
687;  Hall  ▼.  Lanning,  91  U.  S.  160,  23  L. 
ed.  271;  D'Arcyv.  Ketchum,  11  How.  105, 
13  L.  ed.  648;  State  Bank  y.  Robinson,  13 
Ark.  214;  Leake  &  W.  Orphan  House  v. 
Lawrence,  11  Paige,  80. 

A  stranger  to  a  judgment  cannot  take 
advantage  of  it. 

Brower  v.  Bowers,  1  Abb.  App.  Dec.  214; 
Shipman  ▼.  Fanshaw,  15  Abb.  N.  C.  288; 
Wallace  v.  Straus,  113  N.  Y.  238,  21  N. 
E.  66;  Crescent  City  L.  S.  L.  &  S.  H.  Co.  v. 
Butchers'  Union  S.  H.  &  L.  S.  L.  Co.  120 
U.  S.  155,  30  L.  ed.  620,  7  Sup.  Ct.  Rep. 
472. 

Bigelow  was  not  a  proper  party  to  the 
suit  against  Lewisobn  in  the  sense  that 
Bigelow  or  Lewisohn  could  have  insisted 
that  he  be  made  a  party. 

Chapman  ▼.  Forbes,  123  N.  Y.  532,  26 
N.  £.3;  Jackson  ex  dem.  Hogarth  ▼.  Nel- 
son, 6  Cow.  248;  St.  John  ▼.  Andrews  In- 
stitute, 192  N.  Y.  382,  86  N.  E.  143;  Jack- 
son ▼.  Or  is  wold,  4  Hill,  522;  Douglass  v. 
Howland,  24  Wend.  35;  Park  ▼.  Ensign, 
66  Kan.  60,  97  Am.  St.  Rep.  352,  71  Pac. 
230;  McConnell  ▼.  Poor,  113  Iowa,  133,  62 
L.RAl.  312,  84  N.  W.  968;  Fletcher  ▼. 
Jackson,  23  Vt.  581,  56  Am.  Dec.  98;  Gil- 
tinan  v.  Strong,  64  Pa.  242;  Arrington  ▼. 
Porter,  47  Ala.  714;  DeGreiff  ▼.  Wilson,  30 
N.  J.  Eq.  435 ;  M'Kellar  v.  Bowell,  11  N.  C. 
(4  Hawks)  34;  Clark  ▼.  Montgomery,  23 
Barb.  464. 

The  result  is  not  changed  by  any  partici- 
pation of  Bigelow  in  the  defense  of  the  suit 
against  Lewisohn,  or  any  knowledge  thereof 
on  the  part  of  the  plaintiff. 

Andrews  t.  National  Foundry  &  Pipe 
Works,  36  L.R,A.  139,  22  C.  C.  A.  110, 
46  U.  S.  App.  281,  76  Fed.  166;  Lane  v. 
Welds,  39  C.  C.  A.  528,  99  Fed.  286; 
Cramer  v.  Singer  Mfg.  Co.  35  C.  C.  A.  608, 
93  Fed.  636;  Westinghouse  Electric  &.  Mfg. 
Co.  ▼.  Jefferson  Electric  Light,  Heat  &  P. 
Co.  128  Fed.  751,  136  Fed.  365,  71  0.  C. 
A.  481,  139  Fed.  385;  Lacroix  v.  Lygns, 
33  Fed.  437;  Cannon  River  Mfrs.  Asso.  v. 
Rogers,  42  Minn.  123,  18  Am.  St  Rep.  497, 
40  L.R.A.(N.S.). 


43  N.  W.  792;  2  Van  Fleet,  Prior  Adjudi- 
cation, §  623;  2  Black,  Jndgm.  §  640. 

Control  of  the  suit  by  the  person  partici- 
pating is  necessary  in  order  to  make  a  judg- 
ment binding  as  an  estoppel  as  to  him. 

Wilgus  V.  Germain,  19  C.  C.  A.  188,  44 
U.  S.  App.  369,  72  Fed.  773;  Burr  v.  Bigler, 
16  Abb.  Pr.  177 ;  Mankato  v.  Barber  Asphalt 
Paving  Co.  73  C.  C.  A.  439,  142  Fed.  329; 
Rumford  Chemical  Works  v.  Hygienic  Chem- 
ical Co.  148  Fed.  862;  Wilkie  v.  Howe,  27 
Kan.  518;  2  Black,  Judgm.  §  540. 

An  interest  of  the  participant's  own  in 
the  event  of  the  suit  is  necessary  to  make 
the  judgment  an  estoppel  as  to  him. 

2  Black,  Judgm.  §  540. 

Participation  for  the  purpose  of  obtain- 
ing a  favorable  precedent  upon  a  similar 
state  of  facts,  or  upon  an  identical  state 
of  facts,  does  not  of  itself  render  the  judg- 
ment binding  as  to  the  participant.  • 

Shutesbury  v.  Hadley,  133  Mass.  242; 
Jackson  V.  Griswold,  4  Hill,  522;  Stryker 
V.  Goodnow  (Stryker  v.  Crane)  123  U.  S. 
627,  31  L.  ed.  194,  8  Sup.  Ct.  Rep.  203; 
Elliott  V.  Hayden,  104  Mass.  180;  Litch- 
field V.  Goodnow  (Litchfield  v.  Crane)  123 
U.  S.  649,  31  L.  ed.  199,  8  Sup.  Ct.  Rep. 
210;  Booth  v.  Powers,  56  N.  Y.  22;  People 
V.  Knickerbocker  L.  Ins.  Co.  106  N.  Y.  619, 
13  N.  E.  447;  Lownsdale  v.  Portland,  1  Or. 
381,  Fed.  Cas.  No.  8,578;  Hunt  v.  Haven, 
52  N.  H.  162;  State  ex  rel.  Kane  v.  John- 
son, 123  Mo.  43,  27  S.  W.  390;  Central 
Baptist  Church  v.  Manchester,  17  R.  I. 
492,  33  Am.  St.  Rep.  893,  23  Atl.  30; 
AUin  V.  Hall,  1  A.  K.  Marsh.  525;  Rumford 
Chemical  Works  v.  Hygienic  Chemical  Co. 
148  Fed.  862;  O'Brien  v.  Browning,  49  How. 
Pr.  109;  1  Freeman,  Judgm.  §  189;  2 
Black,  Judgm.  §§  640,  541. 

Messrs.  Alfred  Hemenway  and  Jobn 
Wells  Farley,  for  defendant: 

Bigelow  and  Lewisohn  were  the  subscrib- 
ers for  and  owners  of  all  the  stock  in  the 
corporation,  and  their  acquiescence  bound 
the  corporation  and  later  stockholders  who 
acquired  their  interest  from  those  who  ac- 
quiesced. 

Re  Ambrose  Lake  Tin  &  Copper  Min.  Co. 
L.  R.  14  Ch.  Div.  390,  49  L.  J.  Ch.  N.  S. 
457,  42  L.  T.  N.  S.  604,  28  Week.  Rep. 
783;  Re  British  Seamless  Paper  Box  Co.  L. 
R.  17  Ch.  Div.  467,  60  L.  J.  Ch.  N.  S.  497, 

44  L.  T.  N.  S.  498,  29  Week.  Rep.  690; 
Salomon  v.  Salomon  &  Co.  [1897]  A.  C.  22, 
65  L.  J.  Ch.  N.  S.  36,  75  L.  T.  N.  S.  426, 

45  Week.  Rep.  193,  4  Manson,  89;  Re 
Baglan  Hall  Colliery  Co.  L.  R  6  Ch.  346, 
39  L.  J.  Ch.  N.  S.  591,  23  L.  T.  N.  S.  60, 
18  Week.  Rep.  499,  13  Mor.  Min.  Rep.  261; 
Old  Dominion  Copper  Min.  Co.  v.  Lewisohn, 
136  Fed.  916,  79  C.  C.  A.  534,  148  Fed.  1020, 
210  U.  S.  206,  52  L.  ed.  1025,  28  Sup.  Ct. 
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Rep.  634;  Foster  ▼.  Seymour,  23  Fed.  65; 
McCracken  ▼.  Robison,  6  C.  C.  A.  400,  14 
U.  S.  App.  602,  67  Fed.  376;  Stewart  v. 
St.  Louis,  Ft.  S.  &  W.  R.  Co.  41  Fed.  737; 
DuPont  V.  Tilden,  42  Fed.  87;  Bank  of  Fort 
Madison  v.  Alden,  129  U.  S.  373,  378,  32  L. 
ed.  726,  727,  9  Sup.  Ct.  Rep.  332;  Langdon 
▼•  Fogg,  21  Blatchf.  392,  18  Fed.  6;  Flagler 
Engraving  Mach.  Co.  v.  Flagler,  19  Fed. 
469;  Barr  v.  New  York,  L.  E.  &  W.  R.  Co. 
125  N.  Y.  263,  26  N.  E.  146;  Seymour  v. 
Spring  Forest  Cemetery  Asso.  144  N.  Y. 
333,  26  L.R.A.  869„39  N.  E.  366;  Thornton 
y.  Wabash  R.  Co.  81  N.  Y.  462;  Parsons 
V.  Hayes,  14  Abb.  N.  C.  419;  King  v. 
Barnes,  109  N.  Y.  267,  16  N.  E.  332;  In- 
surance  Press  v.  Montauk  Fire  Detecting  • 
Wire  Co.  103  App.  Div.  472,  93  N.  Y.  Supp. 
134;  Blum  v.  Whitney,  185  N.  Y.  232,  77 
N.  £.  1169;  Higgins  v.  Lansingh,  164  III. 
301,  40  N.  E.  362 ;  Spaulding  v.  North  Mil- 
waukee Town  Site  Co.  106  Wis.  481,  81  N. 
W.  1064;  Coffin  v.  Ransdell,  110  Ind.  417, 
11  N.  E.  20;  St.  Louis,  Ft.  S.  &  W.  R.  Co. 
V.  Ticrnan,  37  Kan.  633,  16  Pac.  644;  Wal- 
burn  V.  Chenault,  43  Kan.  362,  23  Pac. 
667;  Arkansas  River,  Land,  Town  &  Canal 
Co.  V.  Farmers'  Loan  &  T.  Co.  13  Colo.  687, 
22  Pac.  964;  Tompkins  ▼.  Sperry,  96  Md. 
560,  54  Atl.  264;  Swift  v.  Smith,  65  Md. 
428,  57  Am.  Hep.  336,  5  Atl.  634;  Home  F. 
Ins.  Co.  V.  Barber,  67  Neb.  644,  60  L.R.A. 
927,  108  Am.  St.  Rep.  716,  93  N.  W.  1024; 
Merchants'  &  M.  Say.  Bank  y.  Belington 
Coal  &  Coke  Co.  51  W.  Va.  60,  41  S.  E. 
390;  Clark  y.  American  Coal  Co.  86  Iowa, 
436,  17  L.RJ^..  657,  63  N.  W.  291;  Divine 
y.  Universal  Sewing  Mach.  Motor  Attach- 
Ment  Co.  —  Tenn.  — ,  38  S.  W.  93;  Garret- 
son  y.  PaciEc  Crude  Oil  Co.  146  Cal.  184, 
79  Pac.  838;  Kellerman  v.  Maier,  116  Cal. 
416,  48  Pac.  377;  Cook,  Corp.  6th  ed.  §§ 
46,  47,  649,  pp.  126,  135,  139,  1461,  1462; 
1  Morawetz,  Priv.  Corp.  2d  ed.  §  290;  3 
Pom.  Eq.  Jur.  3d  ed.  §  1092,  p.  2116. 

A  man  may  be  a  promoter  without  in- 
curring liability. 

Lydney  &  W.  Iron  Ore  Co.  y.  Bird,  L.  R. 
33  Ch.  Div.  85,  66  L.  J.  Ch.  N.  S.  875, 
55  L.  T.  N.  S.  568,  34  Week.  Rep.  749; 
Hutchinson  y.  Simpson,  92  App.  Div.  382, 
87  N.  Y.  Supp.  369. 

The  defendant  is  not  liable  on  the  ground 
that  the  plaintiff  is  entitled  to  the  benefit 
of  the  original  purchase. 

Old  Dominion  Copper  Min.  &  Smelting 
Co.  y.  Bigelow,  188  Mass.  315,  108  Am.  St. 
Rep.  479,  74  N.  E.  663;  New  Sombrero 
Phosphate  Co.  y.  Erlanger,  L.  R.  5  Ch.  Div. 
73,  46  L.  J.  Ch.  N.  S.  426,  36  L.  T.  N.  S.  222, 
25  Week.  Rep.  436;  Ladywell  Min.  Co.  v. 
Brookes,  L.  R.  35  Ch.  Div.  400.  66  L.  J. 
Ch.  N.  S.  684,  56  L.  T.  N.  S.  677,  35  Week. 
Rep.  785,  St.  Louis,  Ft.  S.  &  W.  R.  Co.  y. 
40  L.R.A.(N.S.) 


Tiernan,  87  Kan.  606,  15  Pac.  644;  Re  Cape 
Breton  Co.  L.  R.  26  Ch.  Div.  221;  Gover's 
Case,  L.  R.  1  Ch.  Div.  182,  46  L.  J.  Ch. 
N.  S.  83,  33  L.  T.  N.  S.  619,  24  Week. 
Rep.  126;  Re  Ambrose  Lake  Tin  &  Copper 
Min.  Co.  L.  R.  14  Ch.  Div.  390,  49  L.  J. 
Ch.  N.  S.  467,  42  L.  T.  N.  S.  604,  28  Week. 
Rep.  783;  Burland  y.  Earle  [1902]  A.  C. 
83,  71  L.  J.  P.  C.  N.  S.  1,  60  Week.  Rep. 
241,  85  L.  T.  N.  S.  563,  18  Times  L.  R. 
41,  9  Manson,  17. 

The  defendant  is  not  liable  on  the  ground 
of  misrepresentation. 

New  Sombrero  Phosphate  Co.  y.  Erlanger, 
L.  R.  5  Ch.  Div.  78,  46  L.  J.  Ch.  N.  S. 
425,  36  L.  T.  N.  S.  222,  25  Week.  Rep. 
436;  Hichens.T.  Congreve,  4  Rubs.  Ch.  562, 
6  L.  J.  Ch.  167,  Beck  v.  Kantorowicz,  8 
Kay  &  J.  230,  6  Mor.  Min.  Rep.  480;  Phos- 
phate Sewage  Co.  y.  Hartmont,  L.  R.  5 
Ch.  Div.  304,  46  L.  J.  Ch.  N.  S.  661,  87 
L.  T.  N.  8.  9,  24  Week.  Rep.  530;  Emma 
Silver  Min.  Co.  y.  Grant,  L.  R.  11  Ch.  Div. 
918,  40  L.  T.  N.  S.  804;  Bagnall  v.  Carl- 
ton, L.  R.  6  Ch.  Div.  371,  47  L.  J.  Ch.  N.  S. 
30,  37  L.  T.  N.  S.  481,  26  Week,  Rep.  243; 
Lydney  &  W.  Iron  Ore  Co.  v.  Bird,  L.  R. 
33  Ch.  Div.  86,  55  L.  J.  Ch.  N.  S.  875, 
56  L.  T.  N.  S.  558,  34  Week.  Rep.  749; 
Bland's  Case  [1893]  2  Ch.'612,  62  L.  J. 
Ch.  N.  S.  976,  2  Reports,  509,  69  L.  T. 
N.  S.  700;  Be  Olympia  [1898]  2  Ch.  153, 
67  L.  J.  Ch.  N.  S.  433,  78  L.  T.  N.  S. 
629,  14  Times  L.  R.  461,  6  Manson,  139; 
Gluckstein  y.  Barnes  [1900]  A.  C.  240,  69 
L.  J.  Ch.  N.  S.  386,  82  L.  T.  N.  S.  393,  15 
Times  L.  R.  321,  7  Manson,  321;  Re  Leeds 
&  H.  Theatres  [1902]  2  Ch.  809,  51  Week. 
Rep.  5,  72  L..  J.  Ch.  N.  S.  1,  87  L.  T. 
N.  S.  488,  10  Manson,  72;  Brewster  y. 
Hatch,  122  N.  Y.  349,  19  Am.  St.  Rep.  498, 
26  N.  E.  505 ;  Colton  Improv.  Co.  y.  Richter, 
26  Misc.  26,  55  N.  Y.  Supp.  486;  Chandler 
v.  Bacon,  30  Fed.  538;  Cortes  Co.  v.  Thann- 
hauser,  45  Fed.  730;  Yeiser  y.  United 
States  Board  &  Paper  Co.  52  L.R.A.  724, 
46  C.  C.  A.  667,  107  Fed.  340;  Burbank 
V.  Dennis,  101  Cal.  90,  36  Pac.  444; 
Yale  Gas  Stove  Co.  y.  Wilcox,  64  Conn.  101, 
26  L.R.A.  90,  42  Am.  St.  Rep.  159,  29  Atl. 
303;  South  Joplin  Land  Co.  v.  Case,  104 
Mo.  572,  16  S.  W.  890;  Pittsburg  Min.  Co. 
V.  Spooner,  74  Wis.  307,  17  Am.  St.  Rep. 
149,  42  N.  W.  259,  17  Mor.  Min.  Rep.  226. 

The  defendant  is  not  liable  on  the  ground 
of  having  received  a  secret  commission  or 
bribe  from  the  vendor  of  property  sold  to 
the  corporation. 

Hichens  v.  Congreve,  4  Russ.  Ch.  562,  6 
L.  J.  Ch.  167;  Beck  v.  Kantorowicz,  3 
Kay  &  J.  230,  6  Mor.  Min.  Rep.  480; 
Lindsay  Petroleum  Co.  y.  Hurd,  L.  R.  5 
P.  C.  221,  22  Week.  Rep.  492;  McKay's 
Case,  L.  R.  2  Ch.  Div.  1,  45  L.  J.  Ch.  N.  S. 
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348,  33  L.  T.  N.  S.  517,  24  Week.  Rep. 
49;  De  Ruvigne's  Case,  L.  R.  5  Ch.  Div. 
306,  46  L.  J.  Ch.  N.  S.  360,  36  L.  T.  N.  S. 
329,  25  Week.  Rep.  476;  Pearson's  Case, 
L.  R.  5  Ch.  Div.  336,  46  L.  J.  Ch.  N.  S. 
339,  25  Week.  Rep.  618;  Emma  Silver  Min. 
Co.  V.  Grant,  L.  R.  11  Ch.  Div.  918,  40 
L.  T.  N.  8.  804;  Bagnall  v.  Carlton,  L.  R. 
6  Ch.  Div.  371,  47  L.  J.  Ch.  N.  S.  30,  37 
L.  T.  N.  S.  481,  26  Week.  Rep.  243; 
Nant-y-glo  &  B.  Ironworks  Co.  v.  Grave, 
L.  R.  12  Ch.  Div.  738,  38  L.  T.  N.  S.  346, 
26  Week.  Rep.  504;  Wbaley  Bridge  Calico 
Printing  Co.  v.  Green,  L.  R.  5  Q.  B.  Div. 
109,  49  L.  J.  Q.  B.  N.  S.  326,  41  L.  T. 
N.  S.  674,  28  Week.  Rep.  351;  Eden  v. 
Ridsdales  R.  Lamp  Co.  L.  R.  23  Q.  B.  Div. 
368,  58  L.  J.  Q.  B.  N.  S.  579,  61  L.  T. 
N.  S.  444,  38  Week.  Rep.  55;  Re  Postage 
Stamp  Automatic  Delivery  Co.  [1892]  3 
Ch.  566,  61  L.  J.  Ch.  N.  S.  697,  67  L.  T. 
N.  S.  88,  41  Week.  Rep.  29;  Archer's  Case 
[1892]  1  Ch.  322,  61  L.  J.  Ch.  N.  S.  129, 
66  L.  T.  N.  S.  800,  40  Week.  Rep.  212; 
Re  Olympia  [1898]  2  Ch.  153,  67  L.  J.  Ch. 
N.  S.  433,  78  L.  T.  N.  S.  629,  14  Times 
L.  R.  451,  6  Manson,  139;  Gluckstein  ▼. 
Barnes  [1900]  A.  C.  240,  69  L.  J.  Ch.  N.  S. 
385,  82  L.  T.  N.  S.  393,  16  Times  L.  R. 
321,  7  Manson,  321;  Re  Leeds  &.  H. 
Theatres  tl^Ol]  2  Ch.  809,  51  Week.  Rep. 
6,  72  L.  J.  Ch.  N.  S.  1,  87  L.  T.  N.  S. 
488,  10  Manson,  72;  Chandler  v.  Bacon,  30 
Fed.  538;  Yeiser  v.  United  States  Board 
&  Paper  Co.  52  L.RJ^.  724,  46  C.  C.  A. 
567,  107  Fed.  340;  Bland's  Case  [1893] 
2  Ch.  612,  62  L.  J.  Ch.  N.  S.  976,  2  Reports, 
609,  69  L.  T.  N.  S.  700;  Burbank  v.  Dennis, 
101  Cal.  90,  35  Pac.  444;  Yale  Gas  Stove 
Co.  V.  Wilcox,  64  Conn.  101,  26  L.R.A.  90, 
42  Am.  St.  Rep.  159,  29  Atl.  303;  The 
Telegraph  v.  Loetscher,  127  Iowa,  383,  101 
N.  W.  773,  4  Ann.  Cas.  667;  Plaquemines 
Tropical  Fruit  Co.  v.  Buck,  62  N.  J.  Eq. 
219,  27  Atl.  1094;  Pittsburg  Min.  Co.  v. 
Spooner,  74  Wis.  307,  17  Am.  St.  Rep. 
149,  42  N.  W.  259,  17  Mor.  Min.  Rep.  226. 

\  The  defendant  is  not  liable  on  the  ground 
that  the  corporation's  or  the  stockholders' 
money  was  used  for  the  purchase  of  the 
property  or  the  profit  of  the  defendant. 

)  Tompkins  v.  Sperry,  96  Md.  560,  54  Atl. 
264;  Cover's  Case,  L.  R.  1  Ch.  Div.  182, 
46  L.  J.  Ch.  N.  S.  83,  33  L.  T.  N.  S.  619, 
24  Week.  Rep.  125;  Re  Olympia,  [1898]  2 
Ch.  153,  67  L.  J.  Ch.  N.  S.  433,  78  L.  T. 
K  S.  629,  14  Times  L.  R.  451,  6  Manson, 

^139;  Re  Leeds  &  H.  Theatres  [1902]  2 
Ch.  809,  61  Week.  Rep.  5,  72  L.  J.  Ch. 
N.  S.  1,  87  L.  T  N.  S.  488,  10  Manson, 

^72;   Exter  v.  Sawyer,  146  Mo.  302,  47  S. 

jjW.  951;  Hayward  v.  Leeson,  176  Mass.  310, 

I  49  L.R.A.  725,  57  N.  E.  666;  Densmore  Oil 
Co.  V.  Densmore,  64  Pa.  43,  3  Mor.  Min. 
40  L.R.A.(N.S.) 


Rep.  569;  Bosher  v.  Richmond  &  H.  Land 
Co.  89  Va.  466,  37  Am.  St.  Rep.  879,  16 
S.  E.  360;  Pittsburg  Min.  Co.  v.  Spooner, 
74  Wis.  307,  17  Am. ,  St.  Rop.  149,  42  N.  W. 
259,  17  Mor.  Min.  Rep.  226. 

The  sale  of  stock  by  Bigelow  gave  the 
corporation  no  rights. 

Re  British  Seamless  Paper  Box  Co.  L.  R. 
17   Ch.  Div.  467,  50  L.  J.  Ch.  N.  S.  497, 

44  L.  T.  N.  S.  498,  29  Week.  Rep.  690; 
Re  Ambrose  Lake  Tin  &  Copper  Co.  L.  R. 
14  Ch.  Div.  390,  49  L.  J.  Ch.  N.  S.  467,  42 
L.  T.  N.  S.  604,  28  V^eek  Rep.  783;  Re 
Cape  Breton  Co.  L.  R.  26  Ch.  Div.  221; 
Getty  V.  Devlin,  54  N.  Y.  403,  7  Mor. 
Min.  Rep.  29;  Hutchinson  v.  Simpson,  92 
App.  Div.  382,  87  N.  Y.  Supp.  369;  Blum 
V.  Whitney,  186  N.  Y.  232,  77  N.  E.  1159; 
Langdon  v.  Fogg,  21  Blatchf.  392,  18  Fed. 
6;  Flagler  Engraving  Mach  Co.  v.  Flagler, 
19  Fed.  468;  Garretson  v.  Pacific  Crude  Oil 
Co.  146  Cal.  184,  79  Pac.  838;  Tompkins 
V.  Sperry,  96  Md.  560,  64  Atl.  264;  Insur- 
ance Press  V.  Montauk  Fire  Detecting  Wire 
Co.  108  App.  Div.  472,  93  N.  Y.  Supp. 
134;  Carling's  Case,  L.  R.  1  Ch.  Div.  115, 

45  L.  J.  Ch.  N.  S.  6,  24  Week.  Rep.  165, 
33  L.  T.  N.  S.  646. 

The  failure  of  a  trustee,  promoter,  or 
director  to  make  full  disclosures  to  the 
corporation  or  to  shareholders,  to  whom  he 
is  in  a  fiduciary  relation,  does  not,  in  the 
absence  of  any  deceit  on  his  part,  raise 
the  basis  for  any  right  to  recover  "prof- 
its" or  "damages,"  but.  only  affords  the 
beneficiary  the  right  to  rescind  the  contract. 

New  Sombrero  Phosphate  Co.  v.  Erlanger, 
L.  R.  6  Ch.  Div.  73,  46  L.  J.  Ch.  N.  S.  425, 
36  L.  T.  N.  S.  222,  26  Week.  Rep.  436; 
Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate 
[1899]   2  Ch.  392,  68  L.  J.  Ch.  N.  S.  699, 

48  Week.  Rep.  74,  81  L.  T.  N.  S.  334,  16 
Times  L.  R.  436;  Re  Cape  Breton  Co. 
L.  R.  26  Ch.  Div.  221;  Ladywell  Min.  Co. 
V.  Brookes,  L.  R.  35  Ch.  Div.  400,  56  L.  J. 
Ch.  N.  S.  684,  56  L.  T.  N.  S.  677,  35  Week. 
Rep.  785;  Re  Lady  Forrest  Gold  Mine 
[1901]- 1  Ch.  582,  70  L.  J.  Ch.  N.  S.  275, 
84  L.  T.  N.  S.  559,  17  Times  L.  R.  198, 
8  Manson,  438;  Burland  v.  Earle  [1902] 
A.  C.  83,  71  L.  J.  P.  C.  N.  S.  1,  50  Week. 
Rep.  241,  86  L.  T.  N.  S.  653,  18  Times  L.  R. 
41,  9  Manson,  17;  Re  Ambrose  Lake  Tin 
&  Copper  Min.  Co.  L.  R.  14  Ch.  Div.  390, 

49  L.  J.  Ch.  N.  S.  457,  42  L.  T.  N.  S.  604, 
28  Week.  Rep.  783;  Higgins  v.  Lansingh, 
154  111.  301,  40  N.  E.  362 ;  Insurance  Press 
V.  Montauk  Fire  Detecting  Wire  Co.  103 
App.  Div.  472,  93  N.  Y.  Supp.  134;  Barr 
V.  New  York,  L.  E.  &  W.  R.  Co.  125  N.  Y. 
263,  26  N.  E.  146;  Du  Pont  v.  Tilden,  42 
Fed.  87;  Coffin  v.  Ramsdell,  110  Ind.  417,  11 
N.  E.  20;  Re  Hess  Mfg.  Co.  21  Ont.  App. 
Rep.  66;   Barr  y.  Pittsburgh  Plate  Glass 
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CJo.  6  C.  C.  A.  260,  17  U.  S.  App.  124,  67 
Fed.  86,  51  Fed.  33;  1  Beach,  Mod.  £q. 
Jur.  §  137,  p.  151;  Pom.  Eq.  Jur.  3d  ed. 
§  1077,  note;  Great  Luxembourg  R.  Co.  v. 
Magney,  25  Beav.  586,  4  Jur.  N.  S.  839,  6 
Week.  Rep.  711;  Smith  v.  Ferries  &  C.  H. 
R,  Co.  —  Cal.  — ,  51  Pac.  710. 

The  contract  now  complained  of  was 
governed  by  the  law  of  New  York,  and  by 
that  law  is  valid. 

Carnegie  v.  Morrison,  2  Met.  382;  Ives 
V.  Farmers'  Bank,  2  Allen,  236;  Akers  ▼. 
Demond,  103  Mass.  318;  Parsons  v.  Hayes, 
14  Abb.  N.  C.  419;  Barr  v.  New  York  L. 
E.  &  W.  R.  Co.  125  N.  Y.  263,  '26  N.  E. 
145;  Seymour  v.  Spring  Forest  Cemetery 
Asso.  144  N.  Y.'333,  26  L.R.A.  859,  39 
N.  £.  365;  Hutchinson  v.  Simpson,  92  App. 
Div.  382,  87  N.  Y.  Supp.  369;  Insurance 
Press  V.  Montauk  Fire  Detecting  Wire  Co. 
103  App.  Div.  472,  93  N.  Y.  Supp.  134; 
Blum  V.  Whitney,  185  N.  Y.  232,  77  N.  E. 
1159;  Old  Dominion  Copper  Min.  Co.  ▼. 
Lewisohn,  136  Fed.  915. 

The  plaintiff  has  so  delayed  its  action 
that  it  is  not  entitled  to  relief  in  equity. 

Peabody  v.  Flint,  6  Allen,  52;  Royal 
Bank  v.  Grand  Junction  R.  &  Depot  Co. 
125  Mass.  490;  Snow  v.  Boston  Blank  Book 
Mfg.  Co.  153  Mass.  456,  26  N.  E.  1116; 
Johnston  v.  Standard  Min.  Co.  148  U.  S. 
360,  370,  37  L.  ed.  480,  485,  13  Sup.  Ct. 
Rep.  585,  17  Mor.  Min.  Rep.  554;  Hammond 
▼.  Hopkins,  143  U.  S.  224,  250,  -36  L.  ed. 
134,  145,  12  Sup.  Ct.  Rep.  418;  Hanner  v. 
Moulton,  138  U.  S.  486,  34  L.  ed.  1032,  11 
Sup.  Ct.  Rep.  408;  Mackall  v.  Casilear,  137 
U.  S.  556,  34  L.  ed.  776,  11  Sup.  Ct.  Rep. 
178;  Twin-Lick  Oil  Co.  v.  Marbury,  91 
TJ.  S.  587,  23  L.  ed.  329,  3  Mor.  Min.  Rep. 
688;  Hay  ward  v.  Eliot  Nat.  Bank,  96  U.  S. 
611,  618,  24  L.  ed.  855,  858;  Patterson  v. 
Hewitt,  195  U.  S.  309,  49  L.  ed.  214,  25 
■Sup.  Ct.  Rep.  35. 

The  statute  of  limitations  is  applicable. 

Farnam  v.  Brooks,  9  Pick.  212;  Dodge 
^.  Essex  Ins.  Co.  12  Gray,  65;  Ela  v.  Ela, 
158  Mass.  54,  32  N.  E.  957;  Wells  v.  Child, 
12  Allen,  333;  Currier  v.  Studley,  159  Mass. 
17,  33  N.  E.  709;  Harlow  ▼.  Dehon,  111 
Mass.  195;  Johnson  v.  Ames,  11  Pick.  173; 
Eddy  V.  Fogg,  192  Mass.  543,  78  N.  E.  549; 
Wood  ▼.  Carpenter,  101  U.  8.  136,  25  L.  ed. 
807;  Sturgis  v.  Preston,  134  Mass.  372; 
Walker  v.  Soule,  138  Masfi.  570;  Coffiug  v. 
Dodge,  169  Mass.  459,  48  N.  E.  840. 

The  Lewisohn  decree  is  entitled  in  Massa- 
ehusetts  to  the  same  force  and  effect  which 
it  has  by  the  law  and  usages  of  the  state 
-of  New  York. 

Mills  v.  Duryee,  7  Cranch,  481,  3  L.  ed 
411;  M'Elmoyle  ▼.  Cohen,  13  Pet.  312,  10 
L.  ed.  177;  Crapo  v.  Kelly,  16  WaU.  610 


3,  27  L.  ed.  346,  2  Sup.  Ct.  Rep.  25;  Met- 
calf  V.  Watertown,  153  U.  S.  671,  38  L.  ed. 
861,  14  Sup.  Ct.  Rep.  947 ;  National  Found- 
ry &  Pipe  Works  v.  Oconto  Water  Supply 
Co.  183  U.  S.  216,  46  L.  ed.  157,  22  Sup. 
Ct.  Rep.  Ill;  Hancock  Nat.  Bank  v.  Far- 
num,  176  U.  S.  640,  44  L.  ed.  619,  20  Sup. 
Ct.  Rep.  506;  Dupasseur  v.  Rochereau,  21 
Wall.  130,  22  L.  ed.  588;  Pittsburgh,  C.  C. 

6  St.  L.  R.  Co.  V.  Long  Island  Loan  &  T. 
Co.  172  U.  S.  493,  43  L.  ed.  528,  19  Sup. 
Ct.  Rep.  238;  Crescent  City  L.  S.  L.  &  S.  H. 
Co.  V.  Butchers'  Union  S.  H.  &  L.  S.  L. 
Co.  120  U.  S.  141,  30  L.  ed.  614,  7  Sup. 
Ct.  Rep.  472;  Steinbach  v.  Relief  F.  Ins. 
Co.  77  N.  Y.  498,  33  Am.  Rep.  655;  Oceanic 
Steam  Nav.  Co.  v.  Compania  Transalantica 
Espanola,  134  N.  Y.  461,  30  Am.  St.  Rep. 
685,  31  N.  E.  987. 

Lewisohn  was  the  trustee,  agent,  and 
representative  of  Bigelow  in  the  trans- 
action complained  of. 

King  V.  Barnes,  109  N.  Y.  267,  16  N.  E. 
332;  Wilcox  v.  Pratt,  125  N.  Y.  688,  25 
N.  E.  1091;  Getty  v.  Devlin,  54  N.  Y.  403, 

7  Mor.  Min.  Rep.  29,  70  N.  Y.  504,  7  Mor. 
Min.  Rep.  119;  Castle  ▼.  Noyes,  14  N.  Y. 
329;  Tyng  v.  Clarke,  9  Hun,  269;  Carter 
V.  Bowe,  41  Hun,  516;  Re  Straut,  126  N.  Y. 
201,  27  N.  E.  259;  Bracken  v.  Atlantic 
Trust  Co.  36  App.  Div.  67,  55  N.  Y;  Supp. 
506,  42  App.  Div.  621,  59  N.  Y.  Supp.  1099, 
167  N.  Y.  510,  82  Am.  St.  Rep.  731,  60 
N.  E.  772;  Kelly  v.  42nd  Street,  M.  &  St. 
N.  Ave.  R.  Co.  37  App.  Div.  500,  55  N.  Y. 
Supp.  1096;  Kerrison  v.  Stewart,  93  U.  S. 
155,  23  L.  ed.  843;  Re  O'Hara,  96  N.  Y. 
403,  47  Am.  Rep.  53;  Featherston  v.  New- 
burgh  &  C.  Turnp.  Road,  71  Hun,  109,  24 
N.  Y.  Supp.  603;  Lawrence  v.  Schaefer,  19 
Misc.  239,  42  N.  Y.  Supp.  992,  affirmed  in 
20  App.  Div.  80,  46  N.  Y.  Supp.  719. 

Bigelow  is  bound  by  his  participation  in 
the  Lewisohn  suit. 

Carleton  v.  Lombard,  A.  &  Co.  149  N.  Y. 
137,  43  N.  E.  422;  Van  Kroughnet  v.  Den- 
nie,  68  Hun,  179,  22  N.  Y.  Supp.  823; 
Woodhouse  v.  Duncan,  106  N.  Y.  527,  13 
N.  E.  334;  Demarest  ▼.  Darg,  32  N.  Y. 
281;  Leavitt  v.  Wolcott,  95  N.  Y.  212; 
Oceanic  Steam  Nav.  Co.  v.  Campania  Trans- 
atlantica  Espanola,  144  N.  Y.  663,  39  N.  E. 
360;  Port  Jervis  v.  First  Nat.  Bank,  96 
N.  Y.  550;  Heiser  v.  Hatch,  86  N.  Y.  614; 
Kelly  V.  42nd  Street,  M.  &  St.  N.  Ave. 
R.  Co.  37  App.  Div.  500,  65  N.  Y.  Supp. 
1096;  Prescott  v.  Le  Conte,  83  App.  Div. 
482,  82  N.  Y.  Supp.  411,  affirmed  in  178 
N.  Y.  585,  70  N.  E.  1108;  Bush  ▼.  Knox, 
2  Hun,  576;  Fake  v.  Smith,  2  Abb.  App. 
Dec.  76;  Konitzsky  v.  Meyer,  49  N.  Y.  671; 
Stedman  v.  Patchin,  34  Barb.  218;  Henck 
V.  Barnes,  84  Hun,   646,  32  N.  Y.  Supp. 


21  L.  ed.  430;  Embry  v.  Palmer,  107  U.  8.    840;   Australian  Knitting  Co.  t.  Gormly, 
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138  Fed.  92;  Rumford  Chemical  Works  v. 
Hygienic  Chemical  Co.  86  C.  C.  A.  416,  169 
Fed.  436;  Hauke  v.  Cooper,  48  C.  C.  A. 
144,  108  Fed.  922. 

Hugg,  J.,  delivered  the  opinion  of  the 
court: 

These  are  suits  in  equity,  by  which  the 
plaintiff  seeks  to  recover  secret  profits 
made  by  the  defendant  as  one  of  its  organ- 
izers, in  selling  to  it,  while  under  the  abso- 
lute control  and  management  of  himself 
and  his  associate,  one  Lewisohn,  certain 
mining  properties  belonging  to  him  and 
Lewisohn.  The  allegations  of  the  bills  are 
set  out  at  lengih  in  188  Mass.  315,  108  Am. 
St.  Rep.  479,  74  N.  E.  653,  where  one  of  the 
cases  was  considered  upon  demurrer.  After 
the  overruling  of  the  demurrer  the  defend- 
ant answered,  and  the  cases  were  heard  be- 
fore a  single  justice  who  entered  decrees  in 
favor  of  the  plaintiff  in  both  cases,  and 
filed  a  report  of  the  facts  found  by  him. 
Except  as  to  matters  immaterial  so  far  as 
the  questions  of  law  are  involved,  he  found 
that  the  allegations  were  sustained.  Brief- 
ly recapitulated,  the  facts  appearing  in  the 
report  upon  which  the  plaintiff  rests  its 
claim  are  that  in  April,  1895,  the  defend- 
ant and  Lewisohn  formed  a  device  to  secure 
the  control  of  the  stock  (the  par  value  of 
which  was  $500,000)  of  the  Old  Dominion 
Copper  Company  of  Baltimore  City,  called 
the  ''Baltimore  company,*'  and  the  title  to 
certain  other  neighboring  mining  properties, 
called  the  outside  properties,  and  to  cause 
these  properties  and  the  real  estate  of  the 
Baltimore  company  to  be  transferred  to  a 
new  corporation  (which  they  should  procure 
to  be  organized  with  a  much  larger  capi- 
tal), for  an  increased  price.  Options  were 
secured  upon  these  properties,  and  the  price 
agreed  to  be  paid  by  the  defendant  and 
Lewisohn  to  the  owners  was  $1,000,000,  di- 
vided in  the  proportion  of  ^4%ooo  by  the 
defendant,  and  ^^iooo  ^7  Lewisohn.  The 
outside  properties  were  regarded  by  all  par- 
ties as  of  little  or  no  value,  and  were 
thrown  in  as  a  makeweight  in  the  purchase 
of  the  stock  of  the  Baltimore  company. 
The  single  justice,  while  finding  that  they 
could  not  be  said  to  be  of  no  value,  was 
satisfied  that  their  value  did  not  exceed 
$50,000.  No  examination  to  ascertain  their 
value  was  made  by  the  defendant  or  Lew- 
isohn, or  by  anyone  in  behalf  of  the  plain- 
tiff. For  the  purpose  of  providing  himself 
with  funds  to  meet  in  part  his  financial  ob- 
ligations for  the  purchase  of  the  properties, 
the  defendant,  before  taking  up  the  options, 
organized  an  underwriting  syndicate  and 
another  syndicate  called  the  ''Old  Dominion 
Syndicate."  It  is  not  necessary  to  state  the 
details  of  these  arrangements,  further  than 
40  L.R.A.(N.S.) 


to  say  that  it  is  found  as  a  fact  that  the  de- 
fendant did  not  deal  fairly  with  .the  mem- 
bers of  the  syndicate  in  the  division  of  his 
profits,  and  did  not  disclose  to  the  great 
majority  of  them  the  fact  of  the  secret 
profit.  The  obligation  of  purchase  was  as- 
sumed wholly  by  the  defendant  and  Lew- 
isohn, and  the  device  for  the  organization 
of  the  new  corporation  was  entirely  theirs. 

Although,  as  first  conceived,  it  was  the 
avowed  intention  of  the  defendant  and  Lew- 
isohn (which  the  defendant  expressed  to 
various  members  of  the  svndicate)  to  form 
a  new  corporation  with  a  capital  stock  of 
$2,500,000,  which  should  take  tlie  property 
of  the  Baltimore  company  and  the  outside 
properties  for  $2,000,000  of  its  capital  stock, 
and  procure  a  working  capital  of  $500,000 
by  the  sale  of  the  rest  of  the  capital  stock 
to  the  public  for  cash  at  par,  they  proceeded 
to  organize  the  plaintiff  corporation  under 
the  laws  of  New  Jersey,  with  a  capital 
stock  of  $3,760,000,  divided  into  150,000 
shares  of  the  par.  value  of  $26  each.  But  it 
was  the  intention  of  the  defendant  and 
Lewisohn  (as  found  by  the  single  justice) 
that  "20,000  shares  of  the  capital  stock  of 
the  plaintiff  should  be  issued  to  new  sub- 
scribers at  par;  and  this  was  done  in  the 
summer  and  fall  of  1895."  This  organiza- 
tion was  conducted  and  controlled  wholly 
by  the  defendant  and  Lewisohn,  through 
themselves  and  their  agents  and  represent- 
atives. .Without  providing  the  plaintiff 
with  an  independent  board  of  officers  or 
representatives,  they,  as  the  responsible  and 
only  managers  of  the  plaintiff,  acting  in  its 
name,  contracted  with  themselves  as  mine 
owners  to  sell  to  it  the  real  estate  of  the 
Baltimore  company,  for  $2,500,000  of  the 
capital  stock  of  the  plaintiff,  and  the  out- 
side properties,  of  trifling  value  at  best,  for 
$750,000  of  such  capital  stock,  and  to  sell 
to  the  general  public  for  working  capital 
the  remaining  $500,000  of  capital  stock  of 
the  plaintiff  at  par,  without  disclosing  that 
they  had  sold  property  costing  them  only 
$1,000,000  for  three  and  a  quarter  times  ita 
cost. 

The  first  meeting  of  the  stockholders  was 
held  on  July  7,  1895,  at  which  $1,000— the 
lowest  .amount  of  capital  with  which  a  cor- 
poration organized  under  the  laws  of  New 
Jersey  could  begin  business — was  paid  in 
by  Lewisohn.  This  money,  although  depos- 
ited to  the  credit  of  the  plaintiff  company 
upon  its  organization,  was  afterwards  re- 
turned by  it  to  Lewisohn  in  an  accounting 
with  him.  A  meeting  of  the  directors  was 
held  in  New  York  on  July  11,  1896,  at 
which  the  defendant  became  a  director  and 
the  president  of  the  plaintiff,  and  Lewisohn 
a  director.  Votes  were  passed  to  increase 
the  capiM  stock,  and  two  separate  Totes^ 
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for  the  purchase  of  the  mining  properties 
for  the  prices  in  stock  before  indicated. 
The  stock,  the  market  value  of  which  was 
fully  as  great  as  its  par  value,  was  issued  to 
the  defendant  and  Lewisohn  and  one  Du- 
maresq,  their  nominee,  by  votes  of  Septem- 
ber 18,  1895,  on  that  or  the  following  day. 
At  the  same  time  a  certificate  for  the  re- 
maining 20,000  shares  of  stock  of  the  par 
value  of  $500,000  was  made  out  in  the  name 
of  "Thomas  Nelson,  treasurer,"  but  this 
stock  is  found  to  have  belonged  to  the  cor- 
poration, and  Nelson  had  no  right  to  act 
respecting  it,  as  ,it  was  taken  up  by  direct 
subscriptions  of  the  public.  The  conveyances 
of  the  mines  by  the  Baltimore  company, 
and  of  the  outside  properties  by  Lewisohn, 
were  not  made  until  December,  1895,  or 
January,  1896.  The  intrinsic  value  of  the 
property  conveyed  by  the  Baltimore  com- 
pany is  found  to  have  been  not  more  than 
$1,000,000,  although  its  market  value,  large- 
ly due  to  the  skilful  manipulation  of  the 
defendant  and  Lewisohn,  and  "the  ingenious 
manner  in  which  they  created  a  desire  on 
the  part  of  men  interested  in  mines  as  in- 
vestors or  speculators,  to  be  allowed  to  join 
in  the  transaction  they  were  carrying  out," 
was  something  less  than  $2,000,000.  The 
report  proceeds: 

"But  taking  the  most  favorable  view  of 
the  situation  possible  for  the  defendant,  he 
and  Lewisohn  did,  by  reason  of  their  failure 
to  disclose  the  real  facts  as  aforesaid,  make 
out  of  their  sale  to  the  plaintiff  company  a 
secret  profit  of  50,000  shares  of  its  capital 
stock,  of  which  the  defendant's  portion  was 
27,350  shares,  and'  Lewisohn's  portion  was 
22,650  shares.  If  he  had  fully  disclosed  the 
facts  to  the  plaintiff  company,  and  secured 
for  it  independent  advice,  it  would  not  have 
given  to  him  this  secret  profit.  .  .  .  Lew- 
isohn and  he  were  acting  in  the  formation 
and  execution  of  the  scheme  together  and  in 
concert.  Each  of  them  was  doing  his  part 
to  carry  out  a  joint  scheme  which  was  in- 
tended to  inure  to  the  advantage  of  both. 
The  control  exercised  by  them  over  the 
plaintiff  company  was  a  joint  control,  and 
was  exercised  by  them  for  the  benefit  of 
both.  A  proper  disclosure  of  the  real  facts 
by  either  would  have  frustrated  the  schemes 
of  both.  They  both  acted  together  in  pur- 
suance of  a  common  design,  and  for  the 
profit  of  both."  "During  all  these  trans- 
actions the  full  control  of  the  plaintiff 
company  was  in  the  hands  of  and  was  exer- 
cised by  the  defendant  and  Lewisohn,  who 
were  its  promoters,  and  who  themselves  de- 
termined upon  and  dictated,  under  the  ad- 
vice of  their  counsel,  everything  that  was 
done  by  the  plaintiff  company  or  in  its  be- 
half. It  had  no  directors,  representatives, 
or  advisers  other  than  themselves  or  their 
40  L.R.A.(N.S.) 


agents,  and  they  did  not  disclose  to  it  any 
of  the  facts  which  have  been  stated.  Thi» 
continued  to  be  the  case  until  April,  1902. 
.  .  .  The  result  of  his  and  Lewisohn's 
transactions  with  the  plaintiff,  company  was 
that,  for  the  $1,000,000.  of  their  own  and 
their  associates'  money  which  they  invested, 
they  received,  subject  to  the  payment  of 
legitimate  expenses  of  not  over  $20,000, 
stock  to  the  par  value  of  $3,250,000  and  of 
the  actual  value  of  at  least  that  amount; 
that  is,  at  the  rate  of  more  than  three  dol- 
lars for  one.  He  gave  to  the  members  of 
his  syndicate  two  dollars  for  one,  either 
wholly  in  stock,  or  half  in  cash  and  half  in 
stock,  as  they  elected.  With  a  few  indi- 
vidual exceptions  he  did  not  disclose  the- 
facts  to  them.  The  very  great  majority  of 
the  members  of  his  syndicate  did  not  become 
aware  of  the  details  of  what  he  and  Lew« 
isohn  had  done." 

The  capital  stock  issued  to  defendant  and 
Lewisohn  was  stamped  "issued  for  prop- 
erty purchased."  The  law  of  New  Jersey 
required  that  such  stock  be  issued  only  "to 
the  amount  of  the  value"  of  the  property 
so  purchased.  Pub.  Laws  of  New  Jersey, 
1889,  p.  414,  §  4;  1893,  p.  444,  §  2.  The 
vote  of  July  11,  1895,  to  purchase  the  min- 
ing properties,  was  in  fact  passed  by  a  ma- 
jority only  of  the  board  of  directors,  for 
three  do  not  appear  to  have  been  present 
at  that  time.  At  the  directors'  meeting  of 
September  18,  1896,  when  the  votes  to  issue 
$30,0000  full-paid  shares  to  defendant 
and  Lewisohn,  and  100,000  like  shares  to 
their  nominee,  Dumaresq,  were  passed,  sev- 
en directors  were  present,  the  five  aside 
from  Bigelow  and  Lewisohn  being  their 
tools,  and  at  the  end  of  the  record  of  that, 
meeting  all  the  directors  signed  an  assent; 
to  the  acts  done;  and  Bigelow  and  Lew- 
isohn, signing  for  30,000  shares  of  the  cap- 
ital stock,  Dumaresq,  signing  for  100,000 
shares  of  the  capital  stock,  and  "Thoma» 
Nelson,  treasurer,"  signing  for  20,000  shares 
of  capital  stock,  being  the  whole  number  of 
shares,  signified  a  written  approval  of  the 
acts  of  that  n)eeting.  The  single  justice 
found  that  the  20,000  shares  were  the  prop- 
erty of  the  plaintiff,  and  that  Nelson  had  no 
right  to  attempt  to  act  as  their  holder. 

1.  The  defendant  strenuously  contends 
that  certain  facts  found  by  the  single  jus- 
tice are  not  supported  by  the  evidence;. 
He  first  attacks  the  finding,  vital  to  the- 
plaintiff's  case,  that  the  scheme  of  the  de- 
fendant and  Lewisohn,  as  framed  and  exe- 
cuted, contemplated  that  20,000  shares  of 
stock  in  the  plaintiff  corporation  should  be- 
issued  to  new  subscribers  at  par;  and  thatt 
the  defendant  and  Lewisohn  did  not  agree 
to  take  all  the  stock  in  the  plaintiff  corpo- 
ration in  return  for  the  mining  properties 
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conveyed  to  it,  and  $500,000  in  cash  for  a 
working  capital.  He  argues  that  the  evi- 
dence required  a  finding  that  Bigelow  and 
Lewisohn  agreed,  as  a  part  of  their  scheme, 
to  take  all  the  capital  stock  in  return  for 
the  mines  and  $500,000  in  cash.  He  also 
assails  the  findings  that  the  property  con- 
veyed to  the  plaintiff  by  the  defendant  and 
Lewisohn,  for  130,000  of  its  shares  of  a 
par  value  of  $3,250,000,  was  worth  intrin- 
sically not  more  than  $1,000,000,  and  that 
its  market  value,  due  to  the  skilful  manipu- 
lation of  the  defendant  and  Lewisohn  and 
their  ingenious  baiting  of  the  stock  market, 
was  less  than  $2,000,000;  and  he  contends 
that  the  evidence  demonstrates  the  truth  to 
be  that  the  plaintiff  paid  no  more  than  it 
was  worth. 

The  evidence  was  oral,  documentary,  and 
in  depositions.  The  rule  of  practice  respect- 
ing such  a  contention  as  this  has  been  often 
declared.  In  an  appeal  in  equity  from  a 
final  decree,  where  all  the  testimony  is  re- 
ported, it  is  the  duty  of  the  appellate  court 
to  examine  the  evidence  and  decide  the  case 
on  its  merits,  both  as  to  the  facts  and  the 
law;  but  where  the  evidence  upon  disputed 
issues  is  partly  oral,  the  findings  of  fact  of 
a  single  justice  will  not  be  disturbed  unless 
plainly  wrong.  Jennings  v.  Vahey,  183 
Mass.  47,  97  Am.  St.  Rep.  409,  66  N.  E.  598 ; 
Lindsey  v.  Bird,  193  Mass.  200,  79  N.  E. 
263.  It  becomes  necessary,  therefore,  to  ex- 
amine the  evidence  upon  this  point  some- 
what in  detail. 

The  offers  of  the  Baltimore  company  for 
the  sale  of  its  property  to  the  plaintiff,  and 
of  Lewisohn  for  the  sale  of  the  outside 
jvroperties,  were  in  writing,  and  the  votes  of 
-the  plaintiff  accepting  them  were  spread  up- 
•on  the  records  of  the  directors'  meeting  of 
July  11,  1895.  These  provided  distinctly 
for  the  issue  of  130,000  jahares  of  the  plain- 
tiff's capital  stock  in  payment  f  :)r  these  con- 
veyances. The  records  of  the  plaintiff  show 
no  vote  touching  the  issue  of  the  remaining 
^20,000  shares.  If,  as  claimed  by  the  de- 
rfendant,  it  was  then  contemplated  that  these 
tshares  should  be  issued  to  him  and  Lew- 
iisohn  at  par  for  cash,  it  seems  probable  that 
-A  vote  to  this  effect  would  then  have  been 
passed.  The  only  vote  respecting  the  issue 
of  these  ren^aining  shares  was  that  of  the 
directors  on  September  18,  1895,  when,  after 
A  vote  authorizing  the  issue  of  a  certificate 
for  100,000  shares  to  Dumaresq  (who  was 
the  nominee  of  Bigelow  and  Lewisohn),  and 
another  for  30,000  shares  to  Bigelow  and 
Lewisohn,  it  was  voted  that  the  treasurer 
of  the  company  be  "instructed  to  issue  20,- 
000  shares  ...  to  such  parties  as  have 
subscribed  for  the  same."  If  it  was  then 
understood  that  Bigelow  and  Lewisohn  had 
agreed  to  take  all  the  shares,  including  the 
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20,000,  for  cash  at  par,  and  were  the  sub- 
scribers therefor,  no  sufficient  reason  ap- 
pears for  not  saying  so  in  the  vote,  instead 
of  adopting  a  phrase  suited  to  express  an 
intent  id  issue  the  shares  to  the  general 
public.  Moreover,  at  this  time,  as  shown 
by  the  only  subscription  list  of  the  plain- 
tiff, the  general  public  had  subscribed  gen- 
erously for  stock.  The  language  of  the  vote 
aptly  refers  to  such  subscribers.  The  only 
paper  which  appears  by  the  evidence  to  have 
been  signed  by  subscribers  for  stock  was 
dated  July  18,  1895,  two  months  before  the 
vote  to  issue  the  20,000  shares  was  passed. 
The  certificate  for  the  20,000  shares  was 
issued  in  the  name  of  "Thomas  Nelson, 
treasurer,"  he  being  the  treasiirer  of  the 
plaintiff. 

It  is  ingeniously  argued  that  in  this  mat- 
ter Nelson  was  acting  as  the  treasurer  of 
those  who  had  become  subscribers  to  stock, 
and  not  as  treasurer  of  the  plaintiff.  But 
he  treated  their  payments  as  if  made  to  the 
treasurer  of  the  plaintiff.  If  this  certifi- 
cate had  been  in  truth  issued  to  the  nomi- 
nee of  Bigelow  and  Lewisohn,  in  return  for 
their  obligation  to  pay  cash  for  its  face 
value,  naturally  it  would  have  been  issued 
without  any  official'  title  attached,  as  was 
that  to  their  nominee,  Dumaresq.  It  is  a 
significant  coincidence  that  the  form  of  cer- 
tificate selected  was  the  same  which,  in 
other  companies  controlled  by  the  defend- 
ant, was  used  when  stock  was  in  fact  treas- 
ury stock.  This,  certificate  was  subdivided 
in  the  autumn  of  1895,  and  19,650  shares 
were  issued  to  various  subscribers,  who 
paid  for  them  directly  to  the  plaintiff,  and 
not  to  Bigelow  or  Lewisohn.  The  remain- 
ing 350  shares,  although  subscribed  for, 
were  not  taken  by  subscribers.  They  were 
not  taken  or  paid  for  by  Bigelow  or  Lew- 
isohn, but  about  two  years  later  were  sold 
by  direction  of  Nelson,  who  was  still  the 
treasurer  of  the  plaintiff,  through  brokers, 
and  their  face  value  credited  on  the  plain- 
tiff's books  to  treasury  stock,  and  the  excess 
al>bve  par  for  which  they  were  sold  to  the 
interest  account.  This  sum  does  not  appear 
to  have  been  the  equivalent  of  interest  due 
from  the  defendant,  and  which  should  have 
been  paid  if  he  originally  subscribed  for  the 
shares,  and  his  name  does  not  appear  in  con- 
nection with  them  on  the  plaintiff's  books. 
The  transaction  respecting  the  subdivision 
of  this  certificate  was  conducted  in  sub- 
stance on  the  footing  of  original  subscrib- 
ers, and  not  of  purchasers  from  Bigelow. 
The  names  of  those  to  whom  the  shares  were 
issued  appear  upon  the  "corrected  list"  of 
the  plaintiff,  which  was  its  only  record  of 
subscription,  and  in  which  the  shares  taken 
by  each  are  described  as  "allotments."  If 
they  were  subscribers  to  the  defendant  and 


1909. 


OLD  DOMINION  COPPER  MIN.  &  S.  CO.  ▼.  BIGELOW. 


325 


LefwiBohn  merely  for  stock  held  by  them, 
there  was  no  reason  why  their  names  should 
appear  on  the  plaintiff's  subscription  list. 
Notices  were  sent  to  these  subscribers  by 
the  treasurer  of  the  plaintiff,  and  not  by 
Bigelow,  and  checks  were  returned  payable 
to  the  order  of  the  treasurer,  and  were  de- 
posited directly  to  the  credit  of  the  plain- 
tiff, although  notices  and  subscriptions  to 
the  syndicate  formed  by  Bigelow  to  aid  him 
in  furnishing  the  purchase  price  were  sent 
by  and  returned  to  Bigelow.  Various  writ- 
ten statements  of  Bigelow,  as  for  instance 
that  they  propesed  "to  open  the  bag  just  a 
little  to  the  public,"  and  that  the  public 
were  "starring"  for  the  shares,  appear  in- 
consistent with  the  theory  that  he  and  Lew- 
isohn  were  the  subscribers  for  the  entire 
capital  stock.  These  and  other  circum- 
stances are  sufficient  to  warrAnt  the  finding 
of  the  single  justice.  Apparently  he  credit- 
ed contemporaneous  acts,  entries,  and  other 
writings  with  their  natural  inferences,  rath- 
er than  the  direct  oral  and  other  testimony 
to  the  contrary  given  at  the  trial.  It  can- 
not be  said  that  in  this  he  was  plainly 
wrong. 

The  finding  as  to  the  value  of  the  prop- 
erty conveyed  by  the  defendant  and  Lew- 
isohn  to  the  plaintiff  is  also  supported  by 
testimony  and  cannot  be  disturbed.  The 
evidence  touching  this  matter  came  from 
various  sources.  The  former  owners  had 
operated  the  mine  with  some  degree  of  suc- 
cess on  a  capitalization  of  $500,000.  They 
had  greater  experience  and  a  more  intimate 
knowledge  respecting  it  than  anyone  else, 
and  they  seemed  to  have  been  men  accus- 
tomed to  large  business  operations,  and  not 
unfamiliar  with  mining.  They  do  not  ap- 
pear to  have  been  under  any  compulsion  to 
sell.  The  price  for  which  such  owners  in 
fact  sold  their  property  might  well  have 
been  regarded  as  the  best  test  of  its  value. 
But  the  finding  was  approximately  double 
this  sum.  Although  other  circumstances 
perhaps  might  have  supported  a  higher  val- 
uation, there  is  no  ground  for  holding  this 
plainly,  or  even  probably,  wrong. 

These  are  the  main  facts  relied  upon  by 
the  plaintiff.  Other  findings  are  contro- 
verted by  the  defendant.  Without  discuss- 
ing them  in  detail,  it  is  enough  to  say  that 
a  careful  examination  of  the  voluminous 
record  discloses  no  reason  for  doubting 
their  correctness.     '  ' 

2.  At  the  threshold  lies  the  question  as  to 
what  law  determines  the  character  of  these 
transactions  and  the  liability  of  the  defend- 
ant therefor.  The  votes  to  purchase  the 
real  estate  of  the  Baltimore  company  and 
the  outside  properties  were  passed  at  a 
meeting  of  the  plaintiff's  board  of  directors 
held  in  New  York,  but  they  were  not  New 
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York  contracts  in  the  sense  that  they  are 
to  be  governed  necessarily  by  the  law  of 
New  York.  As  found  by  the  single  justice : 
"It  was  the  intention  of  the  parties  that 
these  agreements  should  be  carried  out  and 
consununated  by  the  delivery  of  the  deeds 
and  the  issue  of  certificates  of  stock  in 
Massachusetts,  where  it  was  intended  that 
the  offices  of  the  company  should  be,  and 
where  they  were  established,  in  Boston,  and 
where,  in  fact,  they  were  so  carried  out. 
It  was  intended  that  the  business  of  the 
company,  outside  the  actual  mining  and 
smelting  operations,  which  were  to  be  con- 
ducted in  Arizona,  should  be  carried  on  in 
Massachusetts;  and  this  was  done."  Where 
a  contract  is  made  with  a  purpose  by  the 
parties  to  it,  that  it  shall  be  performed  in 
a  particular  place,  its  validity  and  inter- 
pretation are  to  be  determined  by  the  law 
of  the  place  where  it  is  to  be  performed. 
It  is  made  with  a  view  to  that  law.  Prit- 
chard  v.  Norton,  106  U.  S.  124,  27  L.  ed. 
104,  1  Sup.  Ct.  Rep.  102;  Hall  v.  Cordell, 
142  U.  S.  116,  35  L.  ed.  956,  12  Sup.  Ct. 
Rep.  154;  Andrews  v.  Pond,  13  Pet.  65,  10 
L.  ed.  61;  Hamlyn  v.  Talisker  Distillery 
[1894]  A.  0.  202,  6  Reports,  188,  71  L.  T. 
N.  S.  1,  58  J.  P.  540;  American  Malting 
Co.  V.  Souther  Brewing  Co.  194  Mass.  89, 
80  N.  E.  526.  The  ruling  of  the  single  jus- 
tice that  the  transaction  is  to  be  deter- 
mined according  to  the  law  of  this  common- 
wealth appears  to  have  been  right. 

But,  however  that  may  be,  the  single  jus- 
tice has  found  as  a  fact  that  the  law  of  New 
York  applicable  to  the  case  is  the  same  as 
that  of  Massachusetts.  The  only  evidence 
as  to  the  New  York  law  before  the  single 
justice  was  the  following  cases,  decided  by 
the  courts  of  that  state :  Blum  v.  Whitney, 
185  N.  Y.  232,  77  N.  E.  1169;  Seymour  v. 
Spring  Forest  Cemetery  Asso.  144  N.  Y. 
333,  26  L.RJL  859,  39  N.  E.  365;  Barr  v. 
New  York,  L.  E.  &  W.  R.  Co.  125  N.  Y. 
263^  26  N.  E.  145;  Brewster  v.  Hatch,  122 
N.  Y.  349,  19  Am.  St.  Rep.  498,  25  N.  E. 
505;  Getty  v.  Devlin,  54  N.  Y.  403,  7  Mor. 
Min.  Rep.  29;  Campbell  v.  Cypress  Hills 
Cemetery,  41  N.  Y.  34;  Colton  Improv.  Co- 
V.  Richter,  26  Misc.  26,  55  N.  Y.  Supp.  486. 
And  there  were  also  admitted  de  bene  Old 
Dominion  Copper  Min.  &  Smelting  Co.  v. 
Lewisohn,  79  C.  C.  A.  534,  148  Fed.  1020, 
s.  c.  (C.  C.)  136  Fed.  915,  and  McCracken 
V.  Robison,  6  C.  C.  A.  400,  14  U.  S.  App. 
602,  57  Fed.  375,  decided  in  the  United 
States  circuit  court  for  the  district  of  New 
York.  The  defendant's  attack  upon  this 
finding  stands  upon  a  somewhat  different 
basis  from  that  upon  the  other  findings  of 
fact,  because  this  rests  wholly  upon  docu- 
mentary evidence,  and  the  appellate  court 
stands    precisely   as    did   the   justice   who 
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heard  the  case,  in  respect  of  opportunities 
to  weigh  evidence  and  draw  inferences  from 
it.  The  trial  court  has  not  here  the  ad- 
vantage of  seeing  the  witnesses  and  judg- 
ing of  their  credibility  by  personal  observa- 
tion. Hence  no  special  presumption  exists 
in  favor  of  his  finding.  Harvey-Watts  Co. 
V.  Worcester  Umbrella  Co.  193  Mass.  138, 
78  N.  E.  886.  But  the  decision  must  be 
made  upon  the  evidence  which  was  before 
the  single  justice.  The  cases  in  the  Federal 
courts  are  not  evidence  as  to  the  law  of 
New  York,  for  the  reason  that,  this  being 
a  question  of  general  law,  the  Federal 
courts  declare  the  law  upon  their  own  views, 
and  are  not  bound  by  decisions  of  state 
courts.  Olcott  V.  Fond  Du  Lac  County, 
16  Wall.  678,  689,  21  L.  ed.  382,  386;  Bur- 
gess V.  Seligman,  107  U.  S^  20,  33,  34,  27 
L.  ed.  359,  365,  2  Sup.  Ct.  Rep.  10;  Pleasant 
Twp.  V.  iEtna  L.  Ins.  Co.  138  U.  S.  67,  73, 
34  L.  ed.  864,  867,  11  Sup.  Ct.  Rep.  215. 
Moreover,  the  Federal  cases  cited  do  not 
purport  to  declare  what  is  the  law  of  New 
York.  While  none  of  the  decisions  of  the 
New  York  courts  is  based  upon  facts  pre- 
cisely like  those  in  the  case  at  bar,  Brew- 
«ter  v.  Hatch,  122  N.  Y.  349,  19  Am.  St. 
Rep.  498,  25  N.  E.  505,  and  Campbell  ▼. 
Cypress  Hills  Cemetery,  41  N.  Y.  34,  are  so 
nearly  akin  in  essential  features,  and  the 
statement  of  legal  principles  in  each  is 
such,  as  to  lead  to  the  conclusion  that  the 
finding  of  the  single  justice  was  correct. 

Blum  V.  Whitney,  185  N.  Y.  232,  77  N.  E. 
1159,  is  relied  upon  by  the  defendant  as  an- 
nouncing a  different  doctrine;  but  it  does 
not  so  appear  to  us.  Several  corporations 
and  their  officers  there  joined  in  a  written 
contract  for  the  formation  of  a  new  corpo- 
ration with  a  fixed  capitalization,  and  for 
the  transfer  of  their  several  properties  to  it 
for  a  definite  amount  of  its  stock.  The  maxi- 
mum amount  that  might  be  paid  for  the 
capital  stock  of  a  certain  other  corporation 
was  fixed  by  implication  in  the  agreement. 
All  the  persons  contemplated,  and  none  oth- 
ers, became  members  of  the  new  corpora- 
tion. These  were  treated  by  the  court  as 
together  constituting  the  organizers  of  the 
corporation.  The  fact  that  the  maximum 
price  permitted  by  the  agreement  was  in 
fact  paid  for  the  capital  stock  of  the  other 
corporation,  and  that  a  great  profit  was 
obtained  by  some  of  the  organizes,  was 
regarded  not  as  a  fraud  upon  the  corpora- 
tion, but  upon  the  associates  in  the  organ- 
ization. It  was  held  not  to  be  a  case  for 
the  application  of  the  law  governing  pro- 
moters. This  case  cannot  be  considered  as 
stating  a  rule  in  conflict  with  the  finding 
of  the  single  justice. 

In  its  practical  results  it  is  not  of  much 
consequence  whether  the  law  of  the  situs, 
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either  of  Massachusetts  or  New  York,  or  of 
the  forum,  governs,  for  upon  this  record 
and  the  findings  before  us  the  law  of  this 
commonwealth  controls  the  rights  and  ob- 
ligations of  the  parties. 

3.  The  next  inquiry  is  as  to  the  liability 
of  the  defendant.  The  plaintiff  seeks  to  es- 
tablish this  on  the  ground  that  the  defend- 
ant and  Lewisohn  framed  a  scheme  which 
was  an  entirety,  and  which  as  a  whole 
comprised  the  organization  and  continued 
management  of  the  plaintiff  by  themselves, 
their  agents,  and  representatives,  until  the 
completion  of  the  project.  This  scheme  was 
the  capitalization  of  the  plaintiff  for  $3,- 
750,000;  the  sale  to  it  of  their  property, 
costing  and  intrinsically  worth  $1,000,000, 
but  having  in  the  market  a  value  not  over 
$2,000,000,  for  $3,250,000;  the  sale  to  the 
general  public  at  par  for  cash,  of  the  re- 
maining $500,000  of  stock;  and  all  this 
without  providing  the  plaintiff  with  any 
independent  board  of  officers  or  advisors 
to  pass  upon  the  wisdom  of  the  purchase, 
and  without  disclosing  the  substance  of  the 
transaction  and  their  extraordinary  profit 
to  the  purchasers  of  its  stock  for  cash  at 
par.  This  scheme  was  an  entity,  one  part 
of  it  was  just  as  essential  as  any  other 
part,  and  one  part  was  the  procurement  of 
$500,000  in  cash  from  the  unenlightened 
public,  as  a  working  capital  for  the  new 
company. 

It  has  been  decided,  apparently  by  a 
unanimous  court,  that  such  a  transaction 
creates  a  liability  on  the  part  of  the  de- 
fendant to  account  for  bis  profits  to  the 
plaintiff  in  this  proceeding.  Hayward  v. 
Leeson,  176  Mass.  310,  49  L.R.A.  725,  57 
N.  E.  656.  One  of  the  present  suits  was 
before  the  court  as  reported  in  188  Mass. 
315,  108  Am.  St.  Rep.  479,  74  N.  E.  653, 
and  after  an  elaborate  review  of  the  au- 
thorities and  examination  of  the  grounds 
for  judgment,  it  was  held  that  the  defend- 
ant was  liable,  notwithstanding  the  oppos- 
ing decision  on  the  precise  point  by  the 
United  States  circuit  court  in  Old  Domin- 
ion Copper  Min.  Co.  v.  Lewisohn,  136  Fed. 
915.  Since  the  decision  reported  in  188 
Mass.  315,  the  above-entitled  case  against 
Lewisohn  has  been  considered  by  the  United 
States  circuit  court  of  appeals  (79  C.  C.  A. 
534,  148  Fed.  1020)  and  by  the  supreme 
Court  of  the  United  States  (210  U.  S.  206. 
52  L.  ed.  1025,  28  Sup.  Ct.  Rep.  634)  and 
without  dissent  a  conclusion  has  been 
reached  contrary  to  that  of  this  court.  The 
deference  due  to  a  decision  by  the  highest 
court  in  the  land,  and  the  intrinsic  import- 
ance of  the  question  at  issue,  require  a 
reconsideration  of  our  own  cases,  a  re-ex- 
amination of  the  authorities,  and  a  careful 
consideration  of  the  principles  involved. 
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The  plaintiff  seeks  to  recover  a  secret 
profit  made  by  the  promoters  in  the  sale  of 
their  own  property  to  the  corporation,  bas- 
ing its  claim  on  the  general  and  well-recog- 
nized proposition  tliat  a  promoter  cannot 
take  lawfully  a  secret  profit,  and  will  be 
held  to  account  for  it  if  he  does.l  Funda- 
mentally tlie  action  is  to  recover  profits  ob- 
tained by  a  breach  of  trust.  There  is  a 
distinct  finding  by  the  single  justice  that 
the  defendant  and  Lewisohn  were  the  pro- 
moters of  the  plaintiff.  This  finding  is 
amply  justified  by  the  evidence.  In  their 
brains  it  was  conceived,  by  their  direction 
the  formalities  of  its  incorporation  were 
•carried  out,  their  resources  provided  its 
mines,  their  influence  and  reputation  with 
those  desiring  to  invest  in  mines  procured 
its  working  cash  capital.  The  word  "pro- 
moter" has  no  precise  and  inflexible  mean- 
ing in  this  country.  In  England  it  is  de- 
fined by  statute.  Stat.  7  &  8,  Vict.  chap. 
110,  §  3.  See  also  Stat.  30  &  31  Vict.  chap. 
131,  §  38.  But  even  there  the  duties  of  pro- 
moters as  fiduciaries  to  the  company  are 
matters  of  common-law  cognizance.  Er- 
langer  v.  New  Sombrero  Phosphate  Co.  L.  R. 
3  App.  Cas.  1218,  1269,  30  L.  T.  N.  S.  269, 
27  Week.  Rep.  65,  6  Eng.  Rul.  Cas.  777. 
In  a  comprehensive  sense,  "promoter"  in- 
cludes those  who  undertake  to  form  a  corpo- 
ration and  to  procure  for  it  the  rights,  in- 
strumentalities, and  capital  by  which  it  is 
to  carry  out  the  purposes  set  forth  in  its 
charter,  and  to  establish  it  as  fully  able 
to  do  its  business.  Their  work  may  J)egin 
long  before  the  organization  of  the  corpo- 
ration, tn  seeking  the  opening  for  a  venture 
and  projecting  a  plan  for  its  development, 
and  it  may  continue  after  the  incorporation 
by  attracting  the  investment  of  capital  in 
its  securities,  and  providing  it  with  the  com 


mercial  breath  of  life.  It  is  now  estab- 
lished without  exception  that  a  promoter 
stands  in  a  fiduciary  relation  to  the  corpo- 
ration in  which  he  is  interested,  and  that 
he  is  charged  with  all  the  duties  of  good 
faith  which  attach  to  other  trusts.  In  this 
respect  he  is  held,  to  the  high  standards 
which  bind  directors  and  other  persons  oc- 
cupying fiduciary  relations.^ 

That  the  promoter  stands  in  the  relation 
of  a  fiduciary  to  the  corporation  which  he 
organizes  seems  to  be  conceded  in  Old  Do- 
minion Copper  Min.  &■  Smelting  Co.  v. 
Lewisohn,  210  U.  S.  206,  52  L.  ed.  1025, 
28  Sup.  Ct.  Rep.  634.  The  questions  to  be 
answered  are  whether  this  rule  is  applic- 
able, and,  if  it  is,  whether  the  plaintiff  is 
in  a  position  to  assert  its  claim. 

Notwithstanding  this  fiduciary  relation, 
the  promoter  may  sell  property  to  the  com- 
pany which  he  is  promoting.  But  in  order 
that  the  contract  may  be  absolutely  bind- 
ing, he  must  pursue  one  of  four  courses: 

(a)  He  may  provide  an  independent  board 
of  officers  in  no  respect  directly  or  indi- 
rectly under  his  control,  and  make  full  dis- 
closure to  the   corporation  through   them. 

(b)  He  may  make  a  full  disclosure  of  all 
material  facts  to  each  original  subscriber 
of  shares  in  the  corporation,  (c)  He  may 
procure  a  ratification  of  the  contract  after 
disclosing  its  circumstances,  by  vote  of  the 
stockholders  of  the  completely  established 
corporation,  (d)  He  may  be  himself  the 
real  subscriber  of  all  the  shares  of  the 
capital  stock  contemplated  as  a  part  of 
the  promotion  scheme.  The  defendant  does 
not  contend  upon  this  report  that  either  of 
the  first  two  courses  was  followed.  He 
does  rest  his  claim  chiefly  upon  the  third 
and  fourth  courses.  As  applied  to  the  facts 
of  this  case  these  two  come  to  the  same 
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thing,  for  the  reason  that  on  the  findings  of 
the  single  justice  the  defendant  and  his  as- 
sociate were  subscribers  for  only  130,000 
shares  out  of  a  total  150,000,  and  in  the 
light  most  favorable  to  them  they  held  all 
the  shares  which  had  been  issued  at  the 
time  of  the  ratification,  but  not  all  which 
it  was  proposed  to  issue  as  a  part  of  the 
scheme  of  promotion.  The  point  to  be  de- 
termined, therefore,  is  whether  the  promoter 
is  immune  from  liability  if  he  and  his  asso- 
ciates are  owners  of  all  the  issued  stock  at 
the  time  of  the  act  complained  of,  although 
intending  as  a  part  of  their  plan  the  im- 
mediate issue  of  further  stock  to  the  public 
without  disclosure,  and  whether,  while  a 
substantial  portion  of  the  stock  intended  to 
be  issued  to  the  public  remains  unissued, 
a  vote  of  ratification  of  the  breach  of  trust 
~  will  protect  him. 

A  review  of  the  authorities  seems  to  dem- 
onstrate that  there  is  a  liability  of  the 
promoter  to  the  corporation  when  further 
original  subscribers  to  capital  stock  con- 
templated as  an  essential  part  of  the  scheme 
of  promotion  came  in  after  the  transaction 
complained  of,  even  though  that  transaction 
is  known  to  all  the  then  stockholders,  that 
is  to  say,  to  the  promoters  and  their  repre- 
.  sentatives. 

Erianger  v.  New  Sombrero  Phosphate  Co. 
L.  R.  3  App.  Cas.  1218,  39  L.  T.  N.  S.  269, 
27  Week.  Rep.  65,  6  Eng.  Rul.  Cas.  777, 
is  one  of  the  most  important  and  thorough- 
ly considered  cases,  and,  as  it  had  been  said 
to  be  a  case  often  misunderstood  (Lord 
Davey  in  Salomon  v.  Salomon  &  Co.  [1897] 
A.  C.  22-67,  65  L.  J.  Ch.  N.  S.  35,  76  L.  T. 
N.  S.  426,  46  Week.  Rep.  193,  4  Manson, 
89),  it  is  well  to  consider  it  at  length.  It 
was  first  heard  by  Vice  Chancellor  Milans 
under  the  name  of  New  Sombrero  Phosphate 
Co.  v.  Erianger,  L.  R.  6  Ch.  Div.  73,  36 
L.  T.  N.  S.  222,  46  L.  J.  Ch.  N.  S.  425,  26 
Week.  Rep.  436,  then  by  the  justices  of  ap- 
peal (L.  R.  6  Ch.  Div.  102),  and  finally  by 
the  House  of  Lords,  where  it  was  twice 
argued.  The  facts  were  these:  Erianger 
and  his  associates,  hereafter  spoken  of  as 
the  "syndicate,"  bought  of  the  official  liqui- 
dator of  a  broken-down  company  the  lease  of 
a  phosphate  island  for  £55,000.  The  agree- 
ment for  purchase  was  signed  on  September 
11th,  and  was  subject  to  the  approval  of 
the  judge,  which  was  given  on  September 
15,  1871.  By  its  terms  the  contract  was 
to  be  completed  on  November  16,  1871. 
The  syndicate  then  organized  the  New  Som- 
brero Phosphate  Company  under  Stat.  26 
&  26  Vict.  chap.  89  (L.  R.  3  App.  Cas. 
1264).  The  articles  of  association  of  the 
new  corporation  were  signed  on  September 
20,  1871,  and  the  company  registered  on 
September  20th  or  2l8t.(L.  R.  6  Ch.  Div. 
40  L.R.A.(N.S.) 


76).  On  registration  the  corporation  was 
created  under  Stat.  26  &.  26  Vict.  chap.  89, 
§  18  of  which  provided  that  upon  registra- 
tion "the  subscribers  .  .  .  shall  there- 
upon be  a  body  corporate,  .  .  .  capable 
forthwith  of  exercising  all  the  functions  of 
an  incorporated  company."  The  signers  of 
the  articles  of  association  were  tools  of  the 
syndicate.  The  members  of  the  first  board 
of  directors  were  named  in  the  articles  of 
association.  Two  were  out  of  the  country 
and  would  not  attend  meetings;  others  ^ere 
an  employee  of  Erianger,  a  retired  admiral 
of  the  English  navy,  whose  shares  necessary 
to  qualify  him  as  a  director  were  paid  for 
by  Erianger  (L.  R.  6  Ch.  Div.  107,  108), 
and  the  mayor  of  London;  three  directors 
made  a  quorum,  and  the  last  three  named 
attended  the  meetings.  The  syndicate  an- 
ticipated its  payments  required  by  its  con- 
tract, and  acquired  the  lease  of  the  island 
on  September  21,  1871.  The  first  meeting 
of  the  directors  was  held  on  September  29^ 
1871,  at  which  was  produced,  and  approved 
by  resolution,  an  agreement  between  one 
Evans  (in  whose  name,  in  behalf  of  tb& 
syndicate,  the  contract  for  the  purchase  of 
the  lease  from  the  official  liquidator  was 
made)  and  one  Pavy  (acting  for  the  new 
company),  dated  September  20,  whereby 
Evans  sold,  and  Pavy  for  the  company 
bought,  the  lease  of  the  island  for  £80,000 
in  cash  and  £30,000  in  paid-up  stock.  In 
the  discussion  of  this  case  in  210  U.  S.,  at 
page  216,  62  L.  ed.  1080,  28  Sup.  Ct.  Rep. 
638,^  this  contract  is  stated  to  have  been 
"provisional  on  the  shares  being  taken  and 
the  company  formed,"  but  we  do  not  so  un- 
derstand it  as  set  forth  in  L.  R.  6  Ch.  Div. 
76,  76,  and  96.  It  was  subject  to  the  new 
company  being  registered  (which  was  done 
on  September  20th  or  21st),  and  to  the  con- 
tract with  the  official  liquidator  being  ap- 
proved by  the  judge  (which  was  done  on 
September  15th),  and  duly  performed 
(which  was  done  on  September  2l8t),  and 
to  the  confirmation  by  the  company  (which 
was  given  by  vote  of  the  directors  on  Sep- 
tember 29th,  who  were  in  this  regard 
clothed  by  the  articles  of  association  with 
all  the  authority  of  the  corporation  itself 
[L.  R.  3  App.  Cas.  1273-1274]),  but  it 
contained  no  other  provisional  features. 
The  directors  adopted  the  contract  between 
Evans  and  Pavy  without  investigation  into 
its  merits,  and  in  ignorance  of  the  profits 
made  by  the  syndicate,  except  as  Evans  had 
such  knowledge.  After  this  the  public  over- 
subscribed. The  stock  was  issued,  £30,000 
to  the  syndicate  and  £100,000  to  the  pub- 
lic; and  on  November  2d  £80,000  was  paid 
to  the  syndicate  by  the  company.  (L.  R. 
6  Ch.  Div.  96 ) .  Respecting  this  agreement 
for  sale  by  the  syndicate,  it  is  further  said 
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in  210  U.  S.,  at  page  217,  that  "the  contract 
seems  to  have  reached  forward  to  the  mo- 
ment when  they  [the  public]  subscribed. 
As  it  is  put  in  2  [1  is  meant]  Morawetz, 
Priv.  Corp.  2d  ed.  §  292,  there  was  really 
no  company  till  the  shares  were  issued/' 
and  on  this  ground  it  is  stated  by  the  court 
at  page  216  of  210  U.  S.,  that  the  English 
case  "seems  to  us  far  from  establishing  a 
different  doctrine  for  that  jurisdiction." 

We  cannot  accede  to  this  interpretation. 
The  company  was  fully  formed  the  moment 
it  was  registered.  The  subscription  for  the 
shares  required  as  a  prerequisite  to  registra- 
tion under  the  English  statute  established 
the  company  as  fully  as  the  forty  shares 
subscribed,  and  the  $1,000  for  capital  stock 
paid  into  the  plaintiff's  treasury  on  or  be- 
fore July  11,  1895,  established  it.  It  was 
enabled  to  make  any  contract  within  the 
scope  of  its  powers.  That  is  settled  by  the 
plain  language  of  Stat.  25  &  26  Vict.  chap. 
89,  §  18,  quoted  above.  But  it  also  has 
been  expressly  so  decided.  It  was  said  in 
Salomon  v.  Salomon  &  Co.  [1897]  A.  C.  22, 
at  page  51:  "When  the  memorandum  is 
duly  signed  and  registered,  though  there  be 
only  seven  shares  taken,  the  subscribers  are 
a  body  corporate  'capable  forthwith,'  to  use 
the  words  of  the  enactment,  'of  exercising 
all  the  functions  of  an  incorporated  com- 
pany.' Those  are  strong  words.  The  com- 
pany attains  maturity  on  its  birth.  There 
is  no  period  of  minority, — ^no  interval  of  in- 
capacity." This  apparently  demonstrates 
the  error  of  the  further  statement  in  1 
Morawetz,  Priv.  Corp.  2d  ed.  p.  279,  that 
"before  any  shares  were  issued  the  existence 
of  the  corporation  was  a  fiction."  The  re- 
mark of  Lord  Cairns  (L.  R.  3  App.  Cas.  at 
page  1239)  to  the  effect  that  the  contract 
for  the  sale  of  the  island  was  "provisional 
on  the  shares  being  taken  and  the  company 
completely  formed"  was  made  in  connection 
with  the  defense  of  laches,  and  not  in  the 
discussion  as  to  the  liability  of  the  defend- 
ants (which  he  had  concluded  on  an  earlier 
page),  and  refers  only  to  the  fact  that  the 
scheme  of  the  defendants  to  get  £80,000 
in  cash  out  of  the  new  company  under  their 
contract  with  it  was  dependent  as  a  prac- 
tical matter  on  the  shares  being  taken  by 
the  public,  and  does  not  and  cannot  apply 
to  the  phraseology  of  the  contract  itself, 
for  respecting  that  it  is  not  correct.  The 
only  conditions  named  in  the  contract  were 
that  the  company  should  be  registered  and 
confirm  the  contract,  and  the  contract  of 
the  syndicate  with  the  official  liquidator  be 
performed.    See  L.  R.  6  Ch.  Div.  76,  76,  95. 

The  distinction  which  appears  to  be  es- 
tablished between  the  Erlanger  Case  and 
the  present  one,  by  the  decision  of  the 
United  States  Supreme  Court,  210  U.  S. 
40  L.R.A.(N.S.) 


206,  52  L.  ed.  1025,  28  Sup.  Ct.  Rep.  634, 
is  that  if  promoters  organize  a  company' 
with  a  capital  of  $3,750,000,  and  sell  to  it, 
through  their  dummy  directors,  property 
bought  by  them  for  this  purpose,  for  $3,- 
250,000  in  paid-up  shares,  and  then  get  by 
public  subscription  $500,000  for  working 
capital,  the  transaction  is  valid.  But  if 
promoters,  having  bought  property  for  £55,- 
000,  organize  a  company  with  a  capital  ol 
£130,000,  and  while  they  are  the  only  bona 
fide  stockholders,  by  vote  of  their  directors, 
sell  to  it  their  property  for  £110,000,  to  be 
paid  £80,000  in  cash,  and  £30,000  in  paid-up 
shares,  £100,000  being  subscribed  in  cash  by 
the  public,  the  transaction  is  void.  The 
only  difference  between  the  tv^o  cases  is  that 
in  the  Erlanger  Case  the  promoters  were 
paid  a  part  of  the  purchase  price  in  money, 
the  proceeds  of  public  subscription,  and  re- 
ceived paid-up  shares  which  they  took  in 
payment  of  the  balance  of  the  purchase 
price  when  the  stock  was  issued  to  sub- 
scribers, while  in  the  present  case  the  whole 
purchase  price  was  paid  in  stock,  which  was 
issued  before  any  stock  was  issued  to  the 
public,  although  after  a  substantial  public 
subscription.  In  other  words,  the  order  in 
which  the  transaction  is  carried  out,  and 
not  its  substantial  nature,  makes  the  differ- 
ence between  liability  and  inmiunity  of  the 
promoter.  It  is  true  that  in  the  Erlanger 
Case,  until  after  ratification  by  the  com- 
pany of  the  contract  previously  made  in  its 
behalf  for  the  purchase  of  the  lease  of  the 
island,  the  mayor  of  London,  by  acting  as 
a  director,  was  liable  to  take  shares  of 
stock,  and  intended  to,  and  did  subsequent- 
ly, take  and  pay  for  fifty  shares.  He,  and 
possibly  one  other  (L.  R.  3  App.  Cas.  1228 )» 
appear  to  have  been  the  only  persons  up 
to  that  time  connected  with  the  company, 
who  subsequently  became  stockholders,  who 
were  not  agents  of  the  promoters.  But  it  is 
also  the  fact  (as  stated  by  Jessel,  M.  R.,  in 
L.  R.  5  Ch.  Div.  at  page  112)  that  "up  to 
that  time  there  was  not  really  a  single  bona 
fide  shareholder  distinct  from  the  promot- 
ers," and,  of  course,  all  these  assented  to 
the  transaction.  If  this  is  a  vital  circum- 
stance, that  case  is  distinguishable  in  prin- 
ciple from  the  one  at  bar,  and  from  the  case 
decided  by  the  United  States  Supreme 
Court.  This  appears  to  us  to  be  a  differ- 
ence upon  an  immaterial  matter.  It  is  of 
no  consequence  whether  in  fact  the  dummy 
directors  know  of  the  terms  of  sale  and  the 
breach  of  trust  of  the  promoters.  It  doe"^ 
not  appear  in  the  present  case  that  the 
nominees  of  Bigelow  and  Lewisohn  knew  any 
more  about  the  profit  the  latter  were  mak- 
ing than  did  the  directors  of  the  New  Som- 
brero Company  of  the  profits  of  the  syndi- 
cate.    The  point  is  that  in  both  cases  the 
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directors  were  selected  with  the  purpose 
that  they  should  be  the  mere  instruments 
of  the  promoters,  and  they  carried  out  the 
will  of  their  masters.  Under  the  English 
statute  the  instruments  of  the  promoters 
in  the  New  Sombrero  Company,  while  its 
directors,  were  as  fully  clothed  with  all 
the  powers  of  the  corporation  and  as  much 
the  holders  of  all  its  stock,  as  were  the  sev- 
en directors  of  the  plaintiff,  holding  in  all 
forty  shares  of  the  plaintiff  at  the  time  the 
contract  of  sale  in  the  present  case  was 
made.  If  the  assent  of  all  the  stockholders 
is  good  in  the  one  case,  by  the  same  token 
it  should  be  equally  good  in  the  other; 
and  the  breach  of  trust  in  the  one  is  equally 
a  breach  of  trust  in  the  other.  This  case 
seems  to  us  an  authority  in  favor  of  the 
plaintiff. 

In  New  Sombrero  Phosphate  Co.  v.  Er- 
langer,  L.  R.  5  Ch.  Div.  73,  123,  it  was  said 
by  Baggallay,  J.  A. :  "The  syndicate  were  in 
substance  not  only  the  vendors  of  the  prop- 
erty, but  also  the  promoters  of  the  com- 
pany, and  in  such  a  case,  the  syndicate,  as 
promoters,  being  in  a  fiduciary  relation  to 
the  company,  it  was  essential  that  the  pub- 
lic, who  were  invited  to  become,  and  who 
were  expected  to  become,  the  shareholders 
-of  the  company,  and  to  constitute  the  com- 
pany, should  have  the  fullest  information  as 
to  all  the  surrounding  circumstances."  See 
also  Jessel,  M.  R.,  at  page  113.  In  Re 
British  Seamless  Paper  Box  Co.  L.  R.  17 
Ch.  D.  467,  at  page  471,  it  was  said  by 
Jessel,  M.  R.:  "If  promoters  make  an  ar- 
rangement to  get  a  profit  for  themselves  out 
of  what  is  apparently  paid  to  the  vendors, 
it  is  immaterial  whether  the  contract  with 
the  vendors  is  approved  of  by  the  directors 
of  the  company,  who  are  the  promoters, 
just  before  the  allotment  or  just  after.  In 
both  cases  it  is  intended  to  cheat  the  future 
shareholders;  and,  of  course,  it  makes  no 
difference  whatever,  that  the  persons  who, 
at  the  time  the  allotment  was  made,  were 
in  fact  the  promoters  or  their  nominees, 
knew  of  the  fraud.  You  can  defraud  future 
allottees  as  well  as  present  allottees."  In 
the  same  case  on  appeal.  Cotton,  L.  J.,  said 
(L.  R.  17  Ch.  Div.  at  page  479)  :  "The 
directors  stand  in  a  fiduciary  relation  to 
the  whole  company;  that  is,  not  only  to 
the  existin^if  members,  but  to  all  whom  they 
intend  to  bring  in."  In  Broderip  v.  Salo- 
mon [1895]  2  Ch.  323,  at  page  329,  it 
was  said  by  Vaughan  Williams,  J.  (whose 
conclusion  was  approved  in  s.  c.  sub  nom, 
Salomon  v.  Salomon  &  Co.  [1897]  A.  C.  22, 
65  L.  J.  Ch.  N.  S.  35,  75  L.  T.  N.  S.  426, 
45  Week.  Rep.  193,  4  Manson,  89) :  "Of 
course,  purchasing  at  an  exorbitant  price 
may  be  a  fraud  even  if  all  the  shareholders 
Icnow  of  it,  if  there  is  an  intention  to  allot 
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further  shares  at  a  later  period  to  future 
allottees."  This  point  was  apparently  left 
open  in  the  House  of  Lords  [1897]  A.  C.  at 
page  37.  In  Re  Leeds  &  H.  Theatres  [1902] 
2  Ch.  809,  at  page  823,  occurs  this  lan- 
guage: "At  first  there  were  only  four  di- 
rectors .  .  .  and  the  seven  necessary 
signatories  of  the  memorandum  of  associa- 
tion. When  it  is  said  that  the  promoters 
stood  in  a  fiduciary  position  towards  the 
company,  that  does  not  mean  that  they 
stood  in  such  a  relation  to  these  directors 
and  these  seven  signatories.  It  means  that 
they  stood  in  a  fiduciary  relation  to  all 
future  allottees  of  shares, — ^to  the  persons 
who  were  invited  to  come  and  take  up  the 
shares  of  the  company."  In  Gluck stein  v. 
Barnes  [1900]  A.  C.  240,  257,  Lord  Robert- 
son says:  "The  people  for  whom  these 
gentlemen  [the  promoters]  were  bound  to 
act  were  their  coming  constituents,  the 
persons  out  of  whose  money  they  proposed 
to  make  their  gain." 

In  Densmore  Oil  Co.  v.  Densmore,  64  Pa. 
43,  at  page  50,  3  Mor.  Min.  Rep.  569,  it  is 
said:  "Where  persons  form  such  an  asso- 
ciation, or  begin  or  start  the  project  of  one, 
from  that  time  they  do  stand  in  a  confiden- 
tial relation  to  each  other,  and  to  all  others 
who  may  subsequently  become  members  or 
subscribers,  and  it  is  not  competent  for  any 
of  them  to  purchase  property  for  the  pur- 
poses of  such  a  company,  and  then  sell  it 
at  an  advance,  without  a  full  disclosure  of 
the  facts."  This  language  is  quoted  with 
approval  and  applied  in  Burbank  v.  Dennis, 
101  Cal.  90,  98,  35  Pac.  444,  and  in  South 
Joplin  Land  Co.  v.  Case,  104  Mo.  672,  580, 

16  S.  W.  390.  To  the  same  point,  Pittsburg 
Min.  Co.  V.  Spooner,  74  Wis.  307,  321-323, 

17  Am.  St.  Rep.  149,  42  N.  W.  259,  17 
Mor.  Min.  Rep.  226.  In  Pietsch  v.  Mil- 
brath,  123  Wis.  647,  at  page  656,  68  L.R.A. 
945,  107  Am.  St.  Rep.  1017,  101  N.  W. 
388,  391,  102  N.  W.  342,  it  is  held  that 
"persons  who  act  as  promoters  of  a  corpo- 
ration do  not  necessarily  cease  to  be  such 
when  the  corporation  is  organized  to  do  busi- 
ness. ...  So  long  as  there  are  prospec- 
tive original  subscribers  for  stock,  and  the 
promoters  and  those  concerting  with  them 
remain  in  control  of  the  corporation,  it  is  in 
a  situation  to  be  deceived.  .  .  .  It  is  de- 
ceived in  a  legal  sense  when  it  is  rendered 
helpless  by  its  managers  as  to  protecting 
those  invited  to  subscribe  for  its  stock,  and 
is  then  used  to  aid  in  defrauding  them." 
This  is  supported  by  Fred  Macey  Co.  v. 
Macey,  143  Mich.  138,  162,  6  L.R.A.(N.S.) 
1036,  106  N.  W.  722,  a  case  singularly  like 
the  one  at  bar  in  its  essential  features, 
where  relief  was  granted  to  the  corporation 
against  the  promoters,  although  they  sub- 
scribed  for   all   the   capital   stock.     Other 
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cases  which  in  principle  reach  the  same  re- 
sult are  Yeiser  v.  United  States  Board  & 
Paper  Co.  62  L.RJL.  724,  46  C.  C.  A.  667, 
107  Fed.  340,  348;  London  Trust  Co.  v. 
Mackenzie,  62  L.  J.  Ch.  N.  S.  870,  3  Re- 
ports, 597,  68  L.  T.  N.  S.  380;  Hinkley  v. 
Sac  Oil  &  Pipe  Line  Co.  132  Iowa,  396,  119 
Am.  St.  Rep.  564,  107  N.  W.  629.  It  was 
said  in  Groel  v.  United  Electric  Co.  70  N.  J. 
Eq.  616,  622,  61  Atl.  1061,  1063:  "There 
can  be  no  question  that  promoters  are 
liable  to  the  corporation  for  profits  secretly 
made  by  them  in  its  promotion,  and  that 
such  liability  arises  in  cases  where  future 
allottees  of  stock  are  concerned.  Knoop  t. 
Bohmrich,  49  N.  J.  Eq.  82,  23  Atl.  118; 
Plaquemines  Tropical  Fruit  Co.  v.  Buck, 
52  N.  J.  Eq.  219,  27  Atl.  1094;  Louden- 
slager  v.  Woodbury  Heights  Land  Co.  68 
N.  J.  Eq.  566,  43  Atl.  671,  affirming  the 
principle  established  in  the  court  of  chan- 
cery in  Woodbury  Heights  Land  Co.  v. 
Loudenslager,  55  N.  J.  Eq.  78,  36  Atl.  436." 
In  Central  Trust  Co.  v.  East  Tennessee 
Land  Co.  (C.  C.)  116  Fed.  744,  and  Cam- 
den Land  Co.  v.  Lewis,  101  Me.  78,  95, 
€3  Atl.  523;  Hayward  v.  Leeson,  176  Mass. 
310,  49  L.R.A.  725,  67  N.  E.  656,  to  this 
point  is  cited  with  approval.  St.  Louis, 
Ft.  S.  &  W.  R.  Co.  V.  Tiernan,  37  Kan.  606, 
15  Pac  644,  and  Stewart  v.  St.  Louis  Ft. 
S.  &  W.  R.  Co.  (C.  C.)  41  Fed.  736,  were 
both  decided  on  the  assumption  that  the 
promoters  took  all  the  stock,  although  it 
appears  that  later  some  stock  was  issued 
to  municipalities  through  which  the  tracks 
of  the  promoted  railroad  corporation  ran, 
but  whether  as  a  part  of  the  original  plan 
of  promotion  does  not  appear,  and  no 
weight  is  attached  to  this  circumstance  in 
the  opinions. 

Numerous  other  cases  which  have  been 
<cited  do  not  bear  upon  this  point,  for  the 
reason  that  in  each  of  them  the  owners  of 
the  property  conveyed  have  owned  either 
the  entire  capital  stock  of  the  corporation, 
or  all  that  it  was  contemplated  to  issue. 
See  Foster  v.  Seymour  (C.  C.)  23  Fed. 
«5;  McCracken  v.  Robison,  6  C.  C.  A.  400, 
14  U.  S.  App.  602,  67  Fed.  375;  Barr  v. 
New  York,  L.  E.  &  W.  R.  Co.  125  N.  Y. 
^63,  26  N.  E.  145;  Blum  v.  Whitney,  185 
N.  Y.  232,  77  N.  E.  1169 ;  Re  Ambrose  Lake 
Tin  &  Copper  Min.  Co.  L.  R.  14  Ch.  Div. 
390,  49  L.  J.  Ch.  N.  S.  457,  42  L.  T.  N.  S. 
«04,  28  Week.  Rep.  783;  Salomon  v.  Salo- 
mon &  Co.  [1897]  A.  C.  22,  76  L.  T.  N.  S. 
426,  65  L.  J.  Ch.  N.  S.  35,  46  Week.  Rep. 
193,  4  Manson,  89;  Re  British  Seamless 
Paper  Box  Co.  L.  R.  17  Ch.  Div.  467,  50 
L.  J.  Ch.  N.  S.  497,  44  L.  T.  N.  S.  498,  29 
Week.  Rep.  690;  Seymour  v.  Spring  Forest 
Cemetery  Asso.  144  N.  Y.  333,  26  L.R.A. 
^59,  39  N.  E.  365;  Hutchinson  v.  Simpson, 
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92  App.  Div.  382,  87  N.  Y.  Supp.  369; 
Tompkins  v.  Sperry,  96  Md.  660,  64  AtL 
254;  Langdon  v.  Fogg  (C.  C.)  21  Blatchf. 
392,  18  Fed.  6;  Flagler  Engraving  Mach. 
Co.  V.  Flagler  (C.  C.)  19  Fed.  468;  In- 
surance Press  V.  Montauk  Fire  Detecting 
Wire  Co.  103  App.  Div.  472,  93  N.  Y. 
Supp.  134;  Higgins  v.  Lansingh,  154  III. 
301,  40  N.  E.  362;  Re  Baglan  Hall  Col- 
liery Co.  L.  R.  6  Ch.  346,  39  L.  J.  Ch. 
N.  S.  591,  23  L.  T.  N.  S.  60,  18  Week.  Rep. 
499,  13  Mor.  Min.  Rep.  261.  In  all  these 
cases  it  was  also  true  that  no  shares  were 
ever  issued  (so  far  as  appears)  other  than 
those  to  the  promoters,  except  that  in  Re 
British  Seamless  Paper  Box  Co.  L.  R.  17 
Ch.  Div.  467,  60  L.  J.  Ch.  JN.  S.  497,  44 
L.  T.  N.  S.  498,  29  Week.  Rep.  690,  at  a 
time  considerably  subsequent  to  the  organ- 
ization of  the  corporation,  a  change  in  the 
scheme  was  made  in  good  faith,  by  which 
others  were  brought  in  as  subscribers. 

In  this  respect  the  question  is  one  of 
intention  of  the  promoters.  If  they  act- 
ually intend  at  the  time  the  company  is 
brought  out  to  remain  its  sole  owners,  and 
that  it  shall  not  receive  the  money  of 
innocent  shareholders  in  the  future,  then, 
although  thereafter  the  exigencies  of  the 
company  may  be  such  as  to  require  the 
issue  of  additional  stock,  they  may  not  be 
responsible.  Re  British  Seamless  Paper 
Box  Co.  supra,  is  an  illustration  of  this 
principle.  There  it  was  found  that  the 
promoters  were,  and  intended  to  remain, 
the  sole  proprietors  of  the  property  of  the 
company  and  the  sole  members  of  the 
company.  Cotton,  L.  J.,  at  page  479,  said: 
"Here  it  is  an  established  fact  that  when 
the  company  was  formed  it  was  intended 
to  be  a  private  company,  that  is,  it  was 
intended  to  carry  it  on  without  calling  in 
the  public,  or  issuing  any  shares  except  to 
the  then  existing  shareholders.  Therefore 
the  doctrine  that  directors  may  not  make 
a  profit  for  themselves  is  inapplicable,  be- 
cause air  the  members  knew  that  they  in- 
tended to  make  a  profit.  It  is  true  that 
some  new  members  were  subsequently  taken 
in.  If  shortly  after  this  transaction  a  pros- 
pectus had  been  issued,  and  the  public  had 
been  invited  to  come  in  and  take  shares, 
no  court  would  have  listened  to  directors 
who  said  that  it  was  not  intended  to  take 
in  fresh  members;  but  this  was  commenced 
and  carried  on  entirely  as  a  private  com- 
pany, and  a  considerable  time  elapsed  be- 
fore they  asked  anyone  to  join  them."  In 
Wills  V.  Nehalem  Coal  Co.  61  Or.  70,  96 
Pac.  628,  a  corporation  was  organized  by 
promoters  with  a  capital  of  $150,000. 
More  than  half  was  issued  to  promoters  and 
their  tools  in  return  for  property  of  one 
of    them    conveyed    at    an    overvaluation. 
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Afterwards  shares  were  sold  to  the  public 
without  disclosure  of  the  great  profit  made 
by  promoters.  Relief  was  granted.  The 
contention  that  the  corporation  had  assent- 
ed with  full  knowledge  of  the  facts  by  all 
who  were  the  stockholders  at  the  time 
of  the  sale  was  disposed  of  on  the  ground 
that  in  substance  a  wrong  was  done  the 
corporation  in  diminishing  the  common 
fund  h^ld  for  the  benefit  of  all  the  stock- 
holders, by  issuing  a  part  of  its  capital 
stock  for  property  worth  less  than  its  face 
value.  In  Richlands  Oil  Co.  v.  Morriss, 
108  Va.  288,  61  S.  E.  762,  the  facU  as 
stated  in  the  opinion  were  that  the  pro- 
moters, having  acquired  the  control  of  cer- 
tain oil  leases  for  an  insignificant  price, 
''proceeded  to  transfer  these  leases  to  a 
company  which  they  organized  upon  a  cap- 
italization of  1,000,000  shares  [the  par  value 
of  each  share  being  $1],  and  distributed 
600,000  of  those  shares  among  themselves; 
and,  having  perfected  the  organization  of 
the  company  by  making  themselves  the 
president,  secretary,  treasurer,  and  direct- 
ors, undertook  to  market  the  residue  of 
the  shares  of  stock,  amounting  to  400,000 
shares,  without  informing  the  public  as  to 
the  true  condition."  The  suit  od  the 
corporation  was  upheld.  Upon  the  point 
we  are  now  discussing,  these  two  cases 
are  indistinguishable  in  principle  from  the 
cases  at  bar. 

This  review  of  decisions  seems  to  estab- 
lish abundantly  the  proposition  that  pro- 
moters stand  in  a  fiduciary  position  toward 
the  corporation,  as  well  when,  as  a  part  of 
the  scheme  of  promotion,  uninformed  stock- 
holders are  expected  to  come  in  after  the 
wrong  has  been  perpetrated,  as  when  at 
that  time  there  are  shareholders  to  whom 
no  disclosure  is  made.  We  find  no  author- 
ity opposed  except  the  Lewisolin  Cases  in 
the  Federal  courts.  210  U.  S.  206,  62 
L.  ed.  1025,  28  Sup.  Ct.  Rep.  634. 

If  the  question  is  examined  on  principle 
apart  from  authority;  the  same  result  ap- 
pears clear.  The  starting  point  is  that  a 
promoter  is  a  fiduciary  to  the  corporation. 
To  use  the  words  of  Lord  Cairns  in  Er- 
langer  v.  New  Sombrero  Phosphate  Co. 
L.  R.  3  App.  Cas.  1218,  at  page  1236,  6 
Eng.  Rul.  Cas.  777:  Promoters  "have 
in  their  hands  the  creation  and  molding 
of  the  company.  They  have  the  power  of 
defining  how  and  when  and  in  what  shape 
and  under  what  supervision  it  shall  start 
into  existence"  and  begin  business.  The 
corporation  is  in  the  hands  of  the  promoter 
like  clay  in  the  hands  of  the  potter.  It 
is  to  this  person,  absolutely  helpless  and 
incapable  of  independent  initiative  or  un- 
controlled action,  that  the  promoter  stands 
as  trustee.  It  is  not  necessary  to  inquire 
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how  far  he  may  be  trustee  also  for  share- 
holders or  associates.  In  the  present  case 
the  inquiry  relates  wholly  to  his  obligation 
to  the  corporation.  The  fiduciary  relation 
must  in  reason  continue  until  the  promoter 
has  completely  established  according  to  his 
plan  the  being  which  he  has  undertaken  to 
create.  His  liability  must  be  commensur- 
ate with  the  scheme  of  promotion  on  which 
he  has  embarked.  If  the  plan  contem- 
plates merely  the  organization  of  the  corpo- 
ration, his  duties  may  end  there.  But  if 
the  scheme  is  more  ambitious,  and  includes 
beside  the  incorporation  not  only  the  con« 
veyance  to  it  of  property,  but  the  procure- 
ment of  a  working  capital  in  cash  from  the 
public,  then  the  obligation  of  faithfulness 
stretches  to  the  length  of  the  plan.  It 
wold  be  a  vain  thing  for  the  law  to  say 
that  the  promoter  is  a  trustee,  subject  to 
all  the  stringent  liabilities  which  inhere  in 
that  character,  and  at  the  same  time  say 
that,  at  any  period  during  his  trusteeship^ 
and  long  before  an  essential  part  of  it  was 
executed,  or  his  general  duty  as  such 
ended,  he  could,  by  changing  for  a  moment 
the  cloak  of  the  promoter  for  that  of  di- 
rector or  stockholder,  by  his  own  act  alone, 
absolve  himself  from  all  past,  present,  or 
future  liability  in  his  capacity  as  pro- 
moter. The  plaintiff  was  fully  organized 
and  authorized  to  do  business  on  July  S 
and  11,  1895,  when  only  $1,000  in  capital 
stock  had  been  paid  in.  It  would  be  an 
idle  ceremony  indeed  to  establish  for  pro- 
moters the  obligations  of  trustees,  and  at 
the  same  time  hold  that,  by  their  tools 
and  with  only  $1,000  paid  in,  and  that  as 
a  mere  form  (for  it  was  soon  after  repaid 
to  one  of  them),  they  could  vote  to  them- 
selves a  wholly  unwarranted  profit  of 
$1,260,000,  kept  secret  from  other  initial 
shareholders,  because  at  that  moment  they 
were  the  only  .  stockholders.  By  such  a 
course  the  law  would  be  holding  out  applea 
of  Sodom  to  the  wronged  corporation. 
Corporation  can  be  formed  through  irre- 
sponsible agents  with  ease.  If  these  agents 
can  vote  away  a  substantial  part  of  the 
capital  stock  for  property  of  comparatively 
small  value,  and  still,  with^  immunity  to 
themselves  and  their  principals,  receive 
from  the  uninformed  public  cash  subscrip- 
tions for  the  rest  of  the  capital  stock,  the 
organization  and  management  of  corpora- 
tions might  readily  become  a  "system  of 
frauds."  Peabody  v.  Flint,  6  Allen,  52-55. 
It  is  answered  that  the  plaintiff  has  as- 
sented to  the  transaction  with  full  knowl- 
edge of  the  facts.  But  it  has  not  assented 
when  it  stood  where  it  could  act  inde- 
pendently. The  assent  to  the  wrongful  act 
of  the  promoters  was  given  at  the  behest 
and  by  vote  of  the  promoters  themselves^ 
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while  still  occupying  the  position  of  pro- 
tectors to  their  own  creature,  while  it  was 
bound  hand  and  foot  by  them,  and  prevent- 
ed from  taking  any  action  except  through 
them  as  a  step  in  its  farther  exploitation, 
and  while  their  trust  was  uncompleted. 
The  corporation,  although  by  law  fully 
organized,  was  still  in  its  swaddling  clothes, 
so  far  as  the  plans  of  the  promoters  were 
concerned.  The  value  of  their  stock  taken 
in  return  for  their  mining  property  was 
dependent  in  a  substantial  degree  upon  the 
corporation  having  $500,000  in  cash  for  a 
working  capital.  They  could  not  perfect 
their  plans  nor  reap  their  contemplated 
profit,  except  by  retaining  their  hold  upon 
the  corporation  until  the  public  had  made 
this  contribution.  In  one  sense  it  is  true 
that  the  plaintiff  was  completely  organized 
on  July  11  and  on  September  20,  1895.  It 
was  fully  competent  to  be  bound  by  its  con- 
tracts and  ratification  of  contracts  with 
those  dealing  with  it  at  arm's  length.  But 
it  was  not  free  from  its  wardship  to  its 
promoters,  whose  scheme  from  the  first 
looked  forward  to  a  corporation  with  treas- 
ury filled  by  subscriptions  from  the  un- 
enlightened public.  The  corporation  was 
not  dealing  with  these  fiduciaries  upon  an 
independent  ground.  The  plaintiff,  al- 
though a  legal  corporation  from  July  8th, 
leaned  wholly  upon  its  promoters,  because 
they  made  it  so  to  lean,  until  long  after 
the  events  here  in  controversy.  An  assent 
under  those  conditions  can  be  of  no  greater 
effect  than  the  assent  of  a  minor  under 
guardianship  to  the  breaches  of  trust  of 
his  guardian. 

The  situation  is  akin  to  the  conveyance  of 
property  by  a  man  solvent,  but  in  contem- 
plation of  insolvency.  Such  conveyance  is 
not  wrong  until  the  contemplated  indebted- 
•  ness  is  incurred,  which  makes  him  an  insol- 
vent. Then  the  executed  evil  intent 
stretches  back  and  invalidates  the  original 
conveyance.  Here  the  conveyance  to  the 
corporation  with  the  secret  profit,  when 
there  are  no  uninformed  subscribers  to 
stock,  if  nothing  more  is  ever  done,  is  not 
an  actionable  tort.  But  the  vicious  intent 
looks  forward  to  the  procurement  of  money 
from  the, ignorant  public  by  means  of  origi- 
nal subscriptions,  and  the  execution  of  this 
«Yil  intent  extends  backward  to  contamin- 
ate the  sale  and  its  profit. 

Stress  has  sometimes  been  laid  upon  the 
fact  that  the  promoters  were  paid  a  part  of 
their  purchase  price  out  of  the  public  sub- 
scriptions. But  there  is  no  difference  in 
principle  between  such  a  case  and  the  pres- 
ent, where  a  substantial  part  of  the  value 
of  the  stock  taken  by  the  defendant  and 
Lewisohn  depended  upon  the  cash  sub- 
scriptions to  be  made  by  the  public  for  the 
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remaining   shares   not   issued   to  the  pro- 
moters. 

But  it  is  further  argued  that  the  entire 
capital  stock  outstanding  at  the  time  being 
in  the  hands  of  the  promoters,  the  sale  of 
the  property  to  the  corporation  was  merely 
changing  the  form  of  title  of  the  promoters 
from  owners  of  real  estate  to  that  of  shares 
of  stock,  and  that,  there  being  then  no  other 
shareholders,  no  wrong  was  done.  It  has 
been  decided  that  where  persons  own  the 
entire  authorized  capital  stock  of  the  com- 
pany, and  take  it  in  payment  for  the  con- 
veyance of  their  property  at  a  grossly  exag- 
gerated price,  nobody  can  be  heard  to  com- 
plain. The  leading  English  cases  upon  this 
point  are  Re  Gold  Co.  L.  R.  11  Ch.  Div. 
701,  48  L.  J.  Ch.  N.  S.  281,  40  L.  T.  N.  S. 
5,  27  Week.  Rep.  341;  Re  Ambrose  Lake 
Tin  ft  Copper  Min.  Co.  L.  R.  14  Ch.  Div. 
390,  49  L.  J.  Ch.  N.  S.  457,  42  L.  T.  N.  S. 
604,  28  Week.  Rep.  783;  Re  British  Seam- 
less Paper  Box  Co.  L.  R.  17  Ch.  Div.  467, 
50  L.  J.  Ch.  N.  S.  497,  44  L.  T.  N.  S.  498, 
29  Week.  Rep.  690;  and  Salomon  y.  Salo- 
mon ft  Co.  [1897]  A.  C.  22,  75  L.  T.  N.  S. 
426,  65  L.  J.  Ch.  N.  S.  35,  45  Week.  Rep.  193, 
4  Manson,  89.  But  these  and  many  other 
like  cases  cited  on  page  331,  ante,  are  where 
the  promoters  owned  all  the  outstanding 
capital  stock  and  intended  to  remain  the 
sole  proprietors,  and  did  not  purpose  that 
there  should  be,  as  a  part  of  the  promotion' 
plan,  a  substantial  issue  of  stock  for  cash 
to  the  public.  This  is  pointed  out  in  Lon- 
don Trust  Co.  Y.  Mackenzie,  62  L.  J.  Ch. 
N.  S.  870,  875,  3  Reports,  597,  68  L.  T. 
N.  S.  380.  The  distinction  is  clear  between 
cases  of  that  class  and  those  like  the  pres- 
ent, where  the  promoters  took  for  them- 
selves, a  large  number  of  shares  of  stock 
without  adequate  consideration  and  with- 
out disclosure,  to  the  detriment  of  the  cor- 
poration and  all  its  future  shareholders, 
at  the  same  time  planning  that  there  should 
be  immediate  public  subscriptions.  It  is 
one  thing,  to  take  all  the  shares  of  a  corpo- 
ration in  payment  for  physical  property 
conveyed.  It  does  not  much  matter  to  the 
stockholders  in  such  a  case  whether  the 
total  is  130,000  shares  or  150,000  shares. 
But  it  is  a  very  different  thing  to  take 
isooo^jp^j^j^  of  capital  stock  of  a  corporation 
whose  assets  consist  of  the  same  physical 
property,  and,  in  addition,  $500,000  in 
money  subscribed  by  others.  The  latter 
course  affects  the  other  stockholders  and 
the  corporation  itself,  and  it  gives  the 
promoters  something  appreciably  more  yal- 
uable  than  what  they  contribute.  It  is  true 
that  in  Salomon  y.  Salomon  ft  Co.  and  in 
some  other  cases  there  was  a  part  of  the 
authorized  capital  stock  which  was  not 
issued,  but  it  was  not  proposed  to  be  issued. 
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as  a  part  of  the  scheme  of  promotion,  and 
the  original  shareholders  intended  to  remain 
the  only  shareholders.  It  was  to  be  issued 
or  not  in  the  remote  future,  as  the 
exigencies  of  the  corporation  in  the  actual 
conduct  of  its  business  might  require,  but, 
in  any  event,  it  was  not  to  be  issued  for 
the  purpose  of  starting  the  corporation  on 
its  course.  This  circumstance  materially 
affects  the  question  here  to  be  considered. 
Most,  if  not  all,  corporation  laws  provide 
in  some  form  for  an  increase  of  capital 
stock.  It  is  of  no  consequence  upon  such 
a  point  as  this,  whether  the  capital  stock 
originally  authorized  is  large,  but  not  all 
issued,  or  whether  it  is  at  first  small  and 
subsequently  an  increase  is  authorized. 
This  seems  to  be  the  view  taken  by  the 
English  courts,  for  it  is  said  by  James,  L. 
J.,  in  Re  British  Seamless  Paper  Box  Co. 
L.  R.  17  Ch.  Div.  476:  "If  they  [the 
promoters]  were  intending,  although  then 
constituting  the  whole  company,  that  other 
people  should  come  in  afterward,  to  whom 
what  had  been  done  would  be  injurious,  the 
court  would  feel  no  difficulty  in  saying,  as 
Lord  Langdale  did  in  Society  for  Illustra- 
tion of  Practical  Knowledge  v.  Abbott,  2 
Beav.  559,  9  L.  J.  Ch.  N.  S.  307,  4  Jur. 
453,  that  they  intended  to  commit  a  fraud.'' 

The  fundamental  reasoning  upon  which 
these  cases  can  rest  is  not  that  no  wrong 
has  been  committed,  but  there  is  no  one 
to  enforce  the  remedy.  All  courts  recognize 
the  soundness  of  the  doctrine  that  no  man 
can  be  on  both  sides  of  the  same  bargain 
with  justice  to  all- interests.  The  principle 
that  one  cannot  rightfully  sell  property  be- 
longing to  him  in  his  private  right,  to  him- 
self in  a  trust  capacity,  is  universal. 

If  this  aspect  alone  is  looked  at,  and  the 
corporation  is  regarded  as  a  distinct  per- 
son, it  cannot  be  said  that  the  corporation 
is  not  wronged  by  such  a  breach  of  duty 
by  promoters.  It  is  only  when  the  corpo- 
rate personality  is  disregarded,  and  its  com- 
*ponent  elements  as  stockholders  alone  are 
considered,  that  it  can  be  said  that  no  harm 
is  done,  on  the  ground  (as  was  said  in 
Salomon  v.  Salomon  &  Co.  [1897]  A.  C. 
at  page  57)  that  "the  company  is  bound 
in  a  matter  intra  vires  by  the  unanimous 
agreement  of  its  members."  But  looking 
through  the  form  of  the  corporation  to  the 
stockholders,  and  treating  them  as  the 
corporation,  is  an  exception  to  the  other- 
wise firmly  established  universal  rule  that 
the  corporation  is  a  separate  legal  entity 
for  all  purposes,  even  though  all  its  stock 
be  held  by  a  single  interest,  and  it  be  to 
all  practical  intents  merely  the  instrument 
of  the  stockholder.  Conley  v.  Mathieson 
Alkali  Works,  190  U.  8.  406,  47  L.  ed.  1113, 
23  Sup.  Ct.  Rep.  728;  Peterson  v.  Chicago, 
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R.  I.  &  P.  R.  Co.  205  U.  S.  364-390,  61 
L.  ed.  841-851,  27  Sup.  Ct.  Rep.  613.  We 
perceive  no  reason  for  extending  this  ex- 
ception in  a  case  like  the  present. 

The  real  ground  of  the  decisions  of  which 
Salomon  v.  Salomon  &  Co.  is  a  type  is  that 
the  corporation  is  estopped  by  the  circum- 
stance that  all  persons  with  financial  con- 
cern in  the  matter  have  assented  with* 
knowledge,  and  thus  the  lips  of  everybody^ 
are  sealed.  It  is  not  that  no  wrong  has- 
been  done,  but  that  whatever  wrong  has 
been  done  has  been  condoned.  The  maxim. 
Volenti  non  fit  injuria,  is  invoked.  This, 
however,  is  setting  up  confession  and  avoid- 
ance, and  not  a  bar  to  the  main  cause  of 
action. 

The  theory  upon  which  corporations  are- 
founded  is  that  they  are  artificial  persons, 
distinct  and  separate  from  officers  and 
stockholders.  Corporate  liabilities  do  not 
attach  to  the  latter.  The  wrong  which  the 
defendant  and  his  associate  did  in  this  case 
was  in  selling  property  worth  intrinsically- 
$1,000,000,  and  in  the  market  at  most 
$2,0000,000,  for  $3,250,000,  without  reveal- 
ing that  they  were  making  a  secret  profit. 
The  wrong  was  done  to  the  corporation.  It 
affected  all  its  shareholders,  present  and 
future  alike.  It  is  generally  admitted  that^ 
if  there  are  existing  stockholders  ignorant 
of  the  wrong,  redress  may  be  had.  But  it 
is  had  through  the  corporation  or  for  the 
benefit  of  the  corporation,  and  not  by  the 
stockholder  in  his  own  right.  The  wrong  is 
not  done  to  the  shareholders  as  individuals, 
nor  to  the  shareholders  collectively.  It  is 
done  to  the  corporation  as  an  independent 
being,  and  thus  indirectly  the  rights  of 
those  who  are  or  who  may  become  stock- 
holders are  affected.  In  buying  the  pro- 
moters* mine,  the  directors  of  the  corpo- 
ration acted  for  the  corporation,  as  such, 
without  regard  to  who  were  the  then  stock- 
holders, or  even  if  there  were  no  stock- 
holders. Whoever  becomes  an  originally 
contemplated  shareholder  coming  in  after- 
wards has  as  much  right  to  say  that  the 
rights  of  the  corporation  were  not  pro- 
tected, and  to  assist  that  it  should  assert 
its  remedy  for  the  wrong  done  it,  as  one  in 
at  first,  but  not  informed.  Subsequent  sub- 
scriptions to  original  stock,  as  a  part  of 
the  scheme  of  promotion,  do  not  change  the 
identity  of  the  corporation,  but  remove  an 
impediment  to  the  enforcement  of  a  remedy 
for  a  wrong  previously  done  the  corpo- 
ration. The  wrong  is  not  done  when  the^ 
innocent  public  subscribes,  but  when  the 
sale  was  made  to  the  corporation  at  a 
(grossly  exaggerated  price  with  secret  profit. 
The  occasion  for  complaining  of  this  wrong - 
comes  when  the  promoters  issue  to  the  pub- 
lic the  balance  of  the  stock,  in  order  to^ 
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provide  the  money  necessary  to  set  the 
corporation  on  its  feet  and  to  give  thereby 
the  contemplated  value  to  the  stock  taken 
by  themseves  in  payment  for  their  mines. 
The  exemption  of  the  promoter  from  lia- 
bility to  the  corporation  for  a  sale  without 
disclosure,  when  he  takes  the  entire  issue 
of  capital  stock,  is  an  exception  to  the  gen- 
eral rule  imposing  upon  him  the  liabilities 
of  a  trustee.  If  this  exception  is  to  be  ex- 
tended to  a  case  like  the  present,  it  leaves 
nothing  of  substantial  value  in  the  original 
rule.  It  might  still  reach  small  and 
grosser  forms  of  want  of  fidelity  to  corpo- 
rations, but  would  leave  unharmed  the  vast- 
ly greater  and  more  refined  variety  illus- 
trated by  the  present  case.  It  would  point 
the  way  to  general  immunity  for  the  wary. 
It  is  also  urged  that  the  maintenance  of 
this  suit  works  an  injustice  to  the  defend- 
ant in  requiring  a  repayment  to  the  corpo- 
ration which  will  result  in  a  benefit  to  the 
i^^5  of  the  capital  stock  taken  by  tbe  de- 
fendant and  Lewisohn  (who  condoned  the 
wrong),  as  well  as  to  the  ^5  subscribed  for 
by  the  innocent  public.  The  size  of  the  re- 
payment which  may  be  required  of  the  de- 
fendant is  due  to  the  enormous  profit  taken 
at  the  outset.  Apart  from  the  unjust  profit 
taken  by  the  promoters,  their  interest  in  the 
plainiff  was  only  ^17,  or,  tested  by  the 
cost  and  intrinsic  value  of  the  property  con- 
veyed, ^7,  The  true  answer,  however,  is 
given  by  Jessel,  M.  R.,  in  New  Sombrero 
Phosphate  Co.  v.  Erlanger,  L.  R.  6  Ch. 
Div.  at  page  114:  "It  is  said  that  is  not 
doing  justice,  and  that  the  suit  cannot  be 
maintained  in  this  form,  because  it  will 
not  do  justice.  But  that  argument  goes 
too  far,  because  it  would  apply  to  a  case 
of  the  gros£est  fraud  in  every  instance  in 
which  one  or  more  of  the  actual  share- 
holders of  a  company  took  part  in  that 
fraud.  If  the  argument  were  once  allowed 
to  prevail,  it  would  only  be  necessary  to 
corrupt  one  single  shareholder  in  order  to 
prevent  a  company  from  ever  setting  the 
contract  aside.  It  may  be  said,  you  give 
to  the  shareholder,  who  was  a  party  to  the 
fraud,  a  profit,  because  he  will  take  it  in 
respect  of  his  shares,  and  since,  as  between 
co-conspirators,  there  is  no  contribution, 
therefore  his  brother  conspirators,  who  are 
made  liable  for  the  fraud,  cannot  make  him 
repay  his  proportion.  But  the  doctrine  of 
this  court  has  never  been  to  hold  its  hand 
and  avoid  doing  justice  in  favor  of  the 
innocent,  because  it  cannot  apportion  the 
punishment  fully  amongst  the  guilty.  A 
dozen  parties  to  a  fraud  may  be  defendants, 
and  one  decree  or  judgment  go  against  all, 
and  if  it  is  a  fraud  of  such  a  character 
that  none  of  them  can  bring  an  action  for 
contribution,  the  plaintiff  may,  at  his  will 
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and  pleasure,  enforce  that  judgment  against 
any  one  of  them,  and  perhaps  pass  over 
the  most  guilty  of  them;  still  there  is  no 
remedy  as  between  those  who  commit  the 
fri^ud.  It  is  one  of  the  punishments  of 
fraud  that  there  is  no  such  remedy,  and 
that  a  guilty  party,  though  not  the  most 
guilty,  may  suffer  the  greatest  amount  of 
punishment.  It  is  one  of  the  deterrents  to 
men  to  prevent  their  committing  fraud." 
See  also  Stockton  v.  Anderson,  40  N.  J.  Eq. 
486,  4  Atl.  642. 

It  is  said  further  that  the  result  reached 
is  harsh  from  the  business  man's  point  of 
view.  A  discussion  of  this  aspect  of  the 
case  involves  ethical  considerations.  Courts 
are  constantly  dealing  with  the  various  rela- 
tions of  the  business  world.  Legal  princi- 
ples are  applied  to  these  transactions,  but 
such  principles  have  "almost  always  been 
the  fundamental  ethical  rules  of  right  and 
wrong."  Robinson  v.  Mollett,  L.  R.  7  H.  L. 
802,  817,  44  L.  J.  C.  P.  N.  S.  362.  Upon 
its  distinctly  moral  side,  there  is  little 
to  the  credit  of  the  defendant  and  his  as- 
sociate. The  offering  by  the  defendant  as 
promoter,  for  public  subscription  for  cash 
at  par,  a  substantial  part  of  the  capital 
stock  of  a  corporation,  the  rest  of  whose 
capital  stock  had  been  issued  for  property 
conveyed  to  it  under  a  law  which  permitted 
such  stock  to  be  issued  only  for  the  real 
value  of  property,  was  equivalent  to  a 
representation  that  no  fictitious  value  had 
been  placed  upon  the  property  so  acquired. 
But  the  distinct  finding  of  the  single  justice 
is  that  the  real  value  was  less  than  one 
third  the  price  for  which  the  defendant  and 
Lewisohn  sold  it.  Nothing  can  be  said  in 
support  of  a  business  enterprise  carried 
on  by  promoters,  which  involves  the  pur- 
chase by  them  of  mines  costing  and  intrinsi- 
cally worth  $1,0000,000,  with  money  in  sub- 
stantial part  solicited  from  associates  on 
representations  that  a  corporation  is  to  be 
formed  with  a  capitalization  of  $2,600,000, 
of  whose  stock  $2,000,000  is  to  be  issued 
for  conveyance  to  it  by  them  of  the  mines, 
and  the  rest  for  cash;  the  actual  organiza- 
tion of  the  corporation  under  the  laws  of  a 
state  which  permitted  the  issuance  of  capi- 
tal stock  for  property  conveyed  only  to  the 
real  value  of  the  property,  with  a  capital 
stock  of  $3,750,000,  of  which  $3,250,000  is 
issued  as  fully  paid  for  conveyance  of  the 
mines;  the  settlement  with  a  very  great 
majority  of  the  associates  on  the  basis 
of  a  sale  for  $2,000,000  of  stock  as  at 
first  represented,  the  promoters  retaining 
$1,250,000  of  shares  as  a  secret  profit,  in- 
tending also  to  procure  from  the  public 
subscriptions  for  $500,000  of  stock  in  cash 
at  par,  and  actually  carrying  out  this 
purpose,  the  promoters  themselves  during 
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all  these  manipulatioDB  having  entire  con- 
trol of  all  executive  offices  of  the  corpo- 
ration. In  the  absence  of  compelling  au- 
thority, we  cannot  set  the  seal  of  judicial 
approval  upon  such  business  policies.  See 
Bigelow  V.  Old  Dominion  Copper  Min.  & 
Smelting  Co.  74  N.  J.  ^q.  467,  71  Atl.  at 
pages  176,  177. 

Both  on  authority  outside  of  our  own 
cases,  and  on  principle,  it  appears  to  us 
that  the  defendant  should  be  held  liable. 
But  in  this  jurisdiction  the  matter  does 
not  stand  quite  on  the  basis  of  an  original 
proposition.  In  two  thoroughly  considered 
opinions  in  recent  years  (Hayward  v.  Lee- 
son,  176  Mass.  310,  49  L.R.A.  726,  67  N.  E. 
666,  and  Old  Dominion  Copper  Min.  & 
Smelting  Co.  v.  Bigelow,  188  Mass.  316,  108 
Am.  St.  Rep.  479,  74  N.  E.  653),  this  court 
has  held  that  liability  existed  in  a  case  like 
this.  It  is  not  necessary  to  repeat  the  ar- 
guments of  these  decisions.  There  is  thus 
added  to  considerations  which  otherwise 
exist,  the  force  of  the  doctrine  of  stare  de- 
cisis. One  or  both  of  these  cases  have  fre- 
quently been  cited  by  courts  of  other  juris- 
dictions, and  always  with  approval  until 
Old  Dominion  Copper  Min.  &  Smelting  Co. 
V.  Lewisohn,  79  C.  C.  A.  634,  148  Fed.  1020, 
s.  c.  210  U.  S.  206,  62  L.  ed.  1026,  28  Sup. 
Ct.  Rep.  634.  No  arguments  have  been 
adduced  not  considered  in  those  cases,  and 
no  points  now  brought  fdrward  were  not 
there  discussed.  While  the  rule  of  stare 
decisis  does  not  prevent  the  overruling  of 
those  cases,  they  should  not  be  disturbed 
unless  they  now  appear  to  be  so  clearly 
wrong  as  to  have  no  sound  support.  Ma- 
bardy  v.  McHugh,  202  Mass.  148,  23  L.RJL. 
(N.S.)  487,  132  Am.  St.  Rep.  484,  88  N. 
E.  894,  16  Ann.  Cas.  600.  It  must  appear 
that  the  law  was  "misunderstood  or  mis- 
applied." 1  Kent.  Com.  .476.  There  was 
no  misconception  of  the  points  involved 
when  these  cases  were  decided,  nor  any  lack 
of  discernment  in  their  application  to  the 
affairs  of  corporations.  It  does  not  appear 
that  they  have  become  archaic  or  inappli- 
cable by  reason  of  business  evolutions  since 
they  were  announced.  On  the  contrary,  the 
tendency  of  custom  since  the  first  case  was 
decided  has  been  rather  in  the  direction  of 
more  strict  accountability  of  thoSe  owing 
duties  to  corporations  and  their  stock- 
holders. At  all  events,  we  perceive  no  occa- 
sion to  relax  these  principles  of  account- 
ability for  breaches  of  trust.  The  mere 
fact  that  the  Supreme  Court  of  the  United 
States  has  since  decided  the  question  dif- 
ferently is  not  alone  a  sufficient  consider- 
ation for  reversing  our  decisions.  It  is 
only  when  the  reasoning  of  its  decision  is  of 
convincing  power,  and  compels  the  conclu- 
sion that  our  cases  were  wrongly  decided, 
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that  it  must  command  our  support  in  other 
branches  of  the  law  than  those  where  it  is 
supreme  under  the  Federal  Constitution. 
With  great  respect  to  the  decision  in  210 
U.  S.  206,  62  L.  ed.  1026,  28  Sup.  Ct.  Rep. 
634,  we  are  constrained  to  adhere  to  the 
laws  as  laid  down  in  the  earlier  cases  in 
this  commonwealth. 

We  have  discussed  the  question  as  if  the 
same  legal  principles  are  involved  now  as 
were  presented  upon  the  demurrer.  There 
are,  however,  certain  aspects  of  the  evi- 
dence which  seem  to  us  to  make  it  essen- 
tially different  and  materially  stronger  for 
the  plaintiff.  When  the  votes  to  purchase 
the  mines  of  the  promoters  were  passed  on 
July  11th,  only  forty  shares  of  stock  had 
been  subscribed  for  or  issued.  The  votes 
were  passed  by  the  directors  afone,  and 
there  was  no  vote  by  the  stockholders  at 
this  time.  It  is  true  that  the  directors  com- 
prised all  the  stockholders,  but  on  that 
date  they  were  acting  wholly  in  their  capa- 
city as  directors, — ^that  is,  as  trustees. 
They  did  not  attempt,  so  far  as  any  records 
show,  to  shift  their  character  as  trustees 
for  that  of  individual  stockholders.  They 
did  not  pursue  the  careful  course  of  sepa- 
ration of  these  dual  capacities  by  calling 
a  stockholders'  meeting,  which  was  fol- 
lowed in  North- West  Transp.  Co.  v.  Beatty, 
L.  R.  12  App.  Cas.  689,  60  L.  J.  P.  C. 
N.  S.  102,  67  L.  T.  N.  S.  426,  36  Week. 
Rep.  647;  nor  did  they  assent  in  writing 
as  stockholders.  So  far  as  the  records  show 
up  to  this  point,  there  was  only  a  directors' 
vote  for  the  purchase.  Moreover,  the 
records  of  the  plaintiff  show  that  at  the 
opening  of  this  meeting  only  six  of  the 
seven  directors  were  present.  Four  of  these 
six  directors  resigned,  as  did  also  the  absent 
seventh  director ;  their  resignations  were  ac- 
cepted and  their  successors  were  chosen. 
But  of  the  five  newly  chosen  directors,  only 
two  were  present  and  took  their  seats. 
Thus  there  were  four  directors,  a  bare 
quorum  and  majority,  present  when  the 
offers  for  the  sale  of  the  mines  were  pre- 
sented and  the  votes  for  their  purchase 
were  passed.  These  votes  to  purchase  were 
not  consummated  until  December,  1896,  and 
January,  1896,  when  the  deeds  were  de- 
livered to  the  plaintiff.  The  vote  to  issue 
the  certificates  of  stock  in  payment  for  the 
conveyances  of  mines  was  passed  on  Sep- 
tember 18,  1896.  Under  date  of  July  18, 
1896,  the  only  subscription  list  of  the  plain- 
tiff was  signed.  Upon  this  list  appear  the 
names  of  those  outside  persons  who  sub- 
scribed for  the  $600,000  of  working  capital 
for  the  plaintiff.  The  money  was  paid  by 
some  of  the  outside  stockholders  before 
September  18,  and  at  least  as  early  as  Sep- 
tember  10,   1896.     Stock  certificatea  were 
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made  out  for  the  number  of  shares  allotted    knowledge  of  all  the  stockholders,  although 


to  each  under  date  of  September  18th.  The 
rights  of  all  these  persons  as  subscribers 
had  become  fixed  at  least  as  early  as  .Sep- 
tember 10,  1895,  before  which  date  the  sub- 
scriptions were  all  feceived,  and  when 
notices  of  their  acceptance  and  demands  for 
payment  were  sent  out.  These  circum- 
stances amply  support  the  finding  of  the 
single  justice  that  issuance  of  the  20,000 
shares  to  the  public  waa  in  the  summer  or 
fall  of  1895.  These  stockholders  were  en- 
titled to  have  a  disclosure  made  to  the 
corporation  through  independent  officers. 
There  is  no  pretense  that  any  disclosure 
was  made  to  these  subscribers.  On  Sep- 
tember 18,  1895,  the  directors  of  the  plain- 
tiff voted  to  issue  the  stock  as  before  stated, 
— 30,000  shares  to  Bigelow  and  Lewisolm, 
100,000  >  to  the  nominee  Dumaresq,  and 
there  was  made  out  the  certificate  for  the 
remaining  20,000  shares  to  Thomas  Nelson, 
treasurer, — and  these  four,  professing  to 
represent  all  the  stock  of  the  plaintiff, 
signed  the  written  approval  of  all  previous 
acts  of  the  directors.  This  is  the  first  at- 
tempt of  the  stockholders  to  act  respect- 
ing this  subject. 

As  before  pointed  out,  the  certificate  to 
Nelson  was  wrongfully  issued;  except  as  it 
belonged  to  outside  subscribers,  it  was 
treasury  stock.  There  were  then  other 
fitockholders  of  the  plaintiff  who  had  paid 
for  their  stock,  although  they  had  not  re- 
ceived their  certificates,  but  the  plaintiff 
had  their  money  and  they  were  entitled  to 
be  treated  as  stockholders.  Chester  Glass 
Co.  V.  Dewey,  16  Mass.  94,  8  Am.  Dec. 
128;  Chaffin  v.  Cummings,  37  Me.  76; 
Hawes  v.  Anglo-Saxon  Petroleum  Co.  101 
Mass.  385-395.  Their  certificates  were  dated 
September  18,  1895,  and  issued  directly. 
These  circumstances  show  that  at  the  first 
and  only  time  when  there  was  an  effort  on 
the  part  of  the  promoters  to  secure  a  ratifi- 
cation of  their  wrongful  acts,  there  were 
certain  shareholders  who  were  not  repre- 
sented, and  who  did  not  themselves  sign  in 
assent,  and  who  were  in  fact  ignorant  of 
the  wrong  done  the  corporation.  Further, 
they  do  not  show  that  at  any  time  from 
the  organization  of  the  corporation  onward 
was  there  a  moment  when  all  the  stockhold- 
ers or  directors  knew  of  the  material  facts 
as  to  the  defendant's  relation  to  the  corpo- 
ration. In  this  view  of  the  facts,  which  is 
supported  fully  by  the  evidence,  there  ap- 
pears to  be  no  assent  by  the  corporation, 
with  knowledge  of  the  facts  by  all  those 
who  at  any  time  constituted  all  the  stock- 
holders, except  by  assuming  the  knowledge 
of  Bigelow  and  Lewisohn  on  July  11,  1895, 
when  there  were  only  forty  shares  of  stock, 
for  which  the  latter  had  paid,  to  be  the 
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there  were  then  seven  shareholders  as  to 
whose  actual  knowledge  of  the  scheme  there 
is  no  evidence,  although  all  were  the  tools 
of  the  defendant  and  Lewisohn.  It  is  only 
by  treating  these  subscriptions  as  a  sham 
that  knowledge  even  of  the  owners  of  the 
forty  shares  can  be  found.  But  these  sub- 
scriptions were  necessary  to  the  organi- 
zation under  the  New  Jersey  law.  Hence  the 
rule  of  Salomon  v.  Salomon  &  Co.  [1897] 
A.  C.  22,  75  L.  T.  N.  S.  426,  65  L.  J.  Ch. 
N.  S.  35,  45  Week.  Rep.  193,  4  Manson,  89, 
and  like  cases,  has  no  application  to  these 
facts,  nor  does  the  difficulty  meet  "the  pe- 
titioner at  the  outset  that  it  has  assented 
to  the  transaction  with  a  full  knowledge  of 
the  facts"  (210  U.  S.  211,  212,  52  L.  ed. 
1028,  1029,  28  Sup.  Ct.  Rep.  634,  636), 
unless  it  is  said  that  in  fact  knowledge  by 
the  plaintiff's  dominant  stockholders  is 
knowledge  by  the  corporation.  But  the  de- 
fendant was  committing  a  breach  of  trust 
on  his  principal,  the  plaintiff,  and  where 
one  is  committing  a  wrong  in  his  own  in- 
terest, his  knowledge  does  not  bind  the 
corporation,  which  might  in  an  innocent 
transaction  be  affected  by  his  knowledge. 
Indian  Head  Nat.  Bank  v.  Clark,  166  Mass. 
27,  43  N.  E.  912;  Produce  Exch.  Trust  Co. 
V.  Bieberbach,  176  Mass.  577-588,  68  N.  E. 
162.  These  considerations  mark  the  case 
as  different  in  material  respects  from  that 
which  was  stated  in  Old  Dominion  Copper 
Min.  &  Smelting  Co.  v.  Lewisohn,  210  U.  S. 
206,  52  L.  ed.  1025,  28  Sup.  Ct.  Rep.  634, 
and  bring  it  clearly  within  the  well-recog- 
nized rule  of  promoter's  liability,  laid  down 
in  the  numerous  and  undisputed  cases  be- 
fore cited.  The  Supreme  Court  of  the 
United  States  has  never  passed  upon  these 
factis  nor  upon  such  a  case  as  is  thus  pre- 
sented. We  know  of  no  authority  which 
countenances  a  different  decision  upon  them 
than  that  here  reached.  The  conflict  be- 
tween the  Federal  courts  and  this  court  in 
this  respect  appears  to  be  not  upon  the 
merits  of  the  case  as  disclosed  upon  the* 
present  record.  See  Bigelow  v.  Old  Do- 
minion Copper  Min.  &  Smelting  Co.  74 
N.  J.  Eq.  457,  71  Atl.  153-175. 

But  there  is  still  another  aspect  in  which 
the  case  differs  from  that  presented  in  the 
Federal  court  and  in  our  previous  decision. 
The  defendant  held  out  to  subscribers  of 
his  syndicate,  before  the  incorporation  of 
the  plaintiff,  that  its  capital  stock  was  to 
be  $2,500,000,  and  that  they  would  get  for 
one  share  in  the  Baltimore  company  two  in 
the  new  company,  and  that  the  rest  would 
be  sold  to  furnish  the  working  capital. 
The  right  of  these  parties  to  become  stock- 
holders in  the  plaintiff  company  was  fixed 
before  its  first  meeting  of  stockholders  was 
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held,  because  they  had  signed  the  syndicate 
agreement  and  had  made  two  payments  on 
account  of  their  subscriptions.  They  were 
sharers  thus  in  the  profit  of  $1,000,000 
above  the  costs  of  mines.  But  they  were 
also  entitled  to  disclosure  of  the  secret 
profit  of  $1,250,000  more,  taken  by  the  de- 
fendant and  Lewisohn,  and  it  is  found  that 
most  of  them  were  ignorant  of  it.  Respect- 
ing any  sale  to  the  plaintiff  in  which  they 
had  agreed  to  become  shareowners  on  any 
other  basis  than  that  of  two  for  one,  they 
were  entitled  to  disclosure.  This  is  quite 
aside  from  any  rights  they  may  have  had 
against  Bigelow  for  not  treating  them  fair- 
ly on  the  division  of  profits.  It  stands  on 
different  ground.  In  that  relation  they 
were  sharers  in  promoters'  profits,  and  they 
received  what  they  expected.  But  they 
had  also  agreed  to  be  subscribers  to  stock 
of  the  plaintiff.  In  that  character  they 
were  not  promoters,  but  stockholders  and 
entitled  to  all  their  rights.  That  they 
knew  there  was  to  be  a  sale  for  $2,000,000 
and  a  profit  of  two  for  one  was  no  reason- 
able ground  for  expectation  that  the  de- 
fendant would  take  a  large  additional  secret 
profit.  As  to  this  secret  profit,  the  members 
of  the  syndicate  had  the  same  rights  as 
the  outside  public;  that  is,  they  were  en- 
titled to  a  disclosure  to  an  independent 
and  impartial  board  of  officers  who  should 
be  in  a  position  to  act  for  the  interests  of 
the  corporation  as  opposed  to  those  of  the 
promoters.  In  this  regard  the  case  is  like 
Arnold  v.  Searing,  73  N.  J.  Eq.  262,  67 
Atl.  831,  where  the  defendants  were  held 
liable. 

4.  It  is  argued  that  even  though  the  rati- 
fication in  writing  be  disregarded,  still  the 
acts  of  the  stockholders  of  the  plaintiff,  aft- 
er some  of  them  knew  of  the  fact  that  there 
was  some  profit  to  Bigelow  and  Lewisohn 
beyond  that  accruing  to  all  the  other  mem- 
bers of  the  syndicate,  have  amounted  to  a 
ratification.  The  complete  answer  to  this 
argument  is  that  the  single  justice  has 
found,  until  shortly  before  the  bringing  of 
these  suits,  neither  the  stockholders  nor  the 
company  had  gained  any  knowledge  as  to 
the  facts  upon  which  the  claim  is  now 
based;  that  the  very  great  majority  of  the 
stockholders  never  knew  or  assented  to  the 
operations  by  which  the  secret  profit  was 
obtained,  and  did  not  have  knowledge  of  or 
access  to  the  books  or  records  of  the  cor- 
poration. The  votes  of  ratification  of  1899 
and  1901,  being  passed  under  these  condi- 
tions, do  not  bind  the  plaintiff. 

6.  Several  other  objections  are  made  to 
the  granting  of  relief  to  the  plaintiff.  It 
is  urged  that  the  plaintiff  ought  not  to  re- 
cover because,  a  larger  majority  of  its  stock 
being  held  by  a  Maine  corporation,  an 
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agreement  has  been  entered  into  by  that 
corporation  and  certain  trustees,  by  which 
it  was  attempted  to  provide  for  the  con- 
duct of  these  suits  and  sequestrate  the  pro- 
ceeds to  holders  of  negotiable  certificates. 
But  this  agreement  is  one  to  which  the 
plaintiff  is  not  a  party,  and  it  was  made 
long  after  these  suits  were  instituted.  If 
it  is  illegal,  it  may  be  set  aside  in  appro- 
priate proceedings ;  but  the  rights  of  the 
plaintiff  for  the  benefit  of  all  its  stockhold- 
ers cannot  be  refused  enforcement  on  such 
ground. 

6.  The  defense  of  laches  cannot  prevail. 
It  is  found  as  a  fact  that  as  soon  as  the- 
defendant  and  his  associates  released  their 
absolute  control  of  the  plaintiff,  the  action 
was  seasonably  begun.  The  plaintiff  is 
held  to  the  exercise  of  diligence  after  the 
discovery  of  the  facts,  but  there  can  be  no 
laches  so  long  as  there  is  no  knowledge  of 
the  wrong  complained  of,  and  no  failure  to 
avail  one's  self  of  reasonable  opportunities 
to  ascertain  the  facts.  So  long  as  the  plain- 
tiff was  wholly  in  the  power  of  the  defend- 
ant, it  could  not  be  charged  with  knowl- 
edge. Mere  lapse  of  time  is  no  bar  to  re- 
lief under  these  circumstances.  Lydney  & 
W.  Iron  Ore  Co.  v.  Bird,  L.  R.  33  Ch.  Div. 
85,  55  L.  J.  Ch.  N.  S.  875,  55  L.  T.  N.  S. 
558,  34  Week.  Rep.  749;  Lagunas  Nitrate 
Co.  V.  Lagunas  Syndicate  [1899]  2  Ch.  392- 
433,  68  L.  J.  Ch.  N.  S.  699,  48  Week.  Rep. 
74,  81  L.  T.  N.  S.  334,  15  Times  L.  R. 
436;  Twin-Lick  Oil  Co,  v.  Marbury,  91  U. 
S.  587,  23  L.  ed.  328. 

7.  Nor  is  the  statute  of  limitations  a 
bar.  The  time  limited  by  the  statute  does 
not  begin  to  run  against  a  breach  of  trust, 
where  there  is  a  fiduciary  duty  to  disclose 
the  facts  on  which  the  cause  of  action  rests, 
until  the  facts  have  or  ought  to  have  been 
discovered.  Atlantic  Nat.  Bank  v.  Harris, 
118  Mass.  147;  Rev.  Laws,  chap.  202,  §  11. 
The  ground  of  the  defendant's  liability  is 
his  breach  of  trust  as  a  promoter. 

8.  It  follows,  from  what  has  been  said  as 
to  the  nature  of  the  wrong  done  by  the  de- 
fendant, that  he  is  liable  in  aolido.  The  act 
of  the  defendant  and  Lewisohn  was  a  joint 
act  for  the  benefit  of  both.  Their  subdivi- 
sion of  the  profits  made  cannot  affect  the 
right  of  the  plaintiff.  The  breach  of  trust 
which  they  as  promoters  committed  was  in 
the  nature  of  a  tort.  This  renders  them 
liable  severally  as  well  as  jointly,  and  for 
the  whole  damage.  Hayward  v.  Leeson,  17ft 
Mass.  310-324,  49  L.R.A.  725,  57  N.  E.  656, 
and  cases  cited;  Old  Dominion  Copper  Min. 
&  Smelting  Co.  v.  Bigelow,  188  Mass.  at 
page  328,  108  Am.  St.  Rep.  479,  74  N.  E. 
659;  Feneff  v.  Boston  &  M.  R.  Co.  19ft 
Mass.  575-581,  82  N.  E.  705;  Gluckstein  v. 
Barnes   [1900]   A.  C.  240,  69  L.  J.  Ch.  N. 
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S.  385,  82  L.  T.  N.  S.  393,  16  Times  L.  R. 
321,  7  Manson,  321;  Bigelow  ▼.  Old  Domin- 
ion Copper  Min.  k  Smelting  Co.  74  N.  J. 
Eq.  457,  71  Atl.  153-176. 

9.  As  to  the  character  of  relief  which  can 
be  afforded,  it  is  said,  first,  that  rescission 
is  the  only  remedy  open  to  the  petitioner. 
The  single  justice  has  found  that  the  situa- 
tion of  the  parties  and  the  properties  is  not 
such  as  to  make  it  just  at  this  time  to  order 
a  rescission.  The  evidence  justifies  this 
finding.  It  was  decided  in  this  case  at  its 
earlier  stage  (188  Mass.  315-329,  108  Am. 
St.  Rep.  479,  74  N.  E.  653)  that  rescission 
is  not  the  only  remedy.  Hayward  ▼.  Lee- 
son,  176  Mass.  310-321,  49  L.RJ^.  725,  57 
N.  E.  656;  Parker  v.  Nickerson,  137  Mass. 
487.  We  are  not  disposed  to  question  the 
correctness  of  the  decision  upon  this  point. 
When  one  has  committed  a  breach  of  trust, 
there  is  no  occasion  to  be  oversolicitous  to 
see  that  the  faithless  fiduciary  should  not 
make  reparation  for  the  wrong  done.  Re 
Olympia  [1898]  2  Gh.  153-169,  67  L.  J. 
Ch.  N.  6.  433,  78  L.  T.  N.  S.  629,  14  Times 
L.  R.  451,  5  Manson,  139;  Lydney  ft  W. 
Iron  Ore  Co.  v.  Bird,  L.  R.  33  Ch.  DIy.  85- 
94,  55  L.  J.  Ch.  N.  S.  875,  55  L.  T.  N.  S.  558, 
34  Week.  Rep.  749.  The  essence  of  the  suit 
is  that  a  secret  profit  was  taken  by  the  pro- 
moters. The  obvious  reason  is  a  return  of 
the  secret  profit.  The  difficulty  of  ascer- 
iaining  the  amount  of  that  profit,  which 
troubled  the  court  in  Re  Cape  Breton  Co. 
L.  R  29  Ch.  Div.  795,  54  L.  J.  Ch.  N.  S. 
822,  33  Week.  Rep.  788,  53  L.  T.  N.  S.  181, 
does  not  exist  herel  See  Cavendish-Bentinck 
Y.  Fenn,  L.  R.  12  App.  Cas.  652,  57  L.  J. 
Ch.  N.  8.  552,  57  L.  T.  N.  S.  773,  36  Week. 
Rep.  441;  Gluckstein  v.  Barnes  [1900]  A.  C. 
240,  69  L.  J.  Ch.  N.  S.  385,  82  L.  T.  N.  S. 
393,  16  Times  L.  R.  321,  7  Manson,  321;  Re 
Leeds  ft  H.  Theatres  [1902]  2  Ch.  809,  51 
Week.  Rep.  5,  72  L.  J.  Ch.  N.  S.  1,  87  L.  T. 
N.  8.  488,  10  Manson,  72;  Yale  Gas  Stove 
Co.  V.  Wilcox,  64  Conn.  101,  25  L.RJL  90, 
42  Am.  St.  Rep.  159,  29  Atl.  303. 

10.  The  plaintiff  has  also  appealed  from 
the  decrees  in  its  favor.  It  presses  its  ap- 
peals on  the  ground  that  it  is  entitled  to 
recover  the  difference  between  the  market 
value  of  the  shares  received  by  the  de- 
fendant and  Lewisohn,  and  the  cost  to  them 
of  the  property  conveyed  to  it.  This  is  the 
measure  of  recovery  where  there  is  a  fidu- 
ciary relation  at  the  time  of  the  purchase. 
But  there  is  no  finding  here  that  such  rela- 
tion existed  at  the  time  the  defendant  and 
Lewisohn  purchased  the  property.  There  is 
no  evidence  which  requires  such  a  finding. 
The  corporation  was  not  organized  until  a 
considerable  period  after  the  options  had 
been  secured.  The  defendant  and  Lewisohn 
were,  during  all  this  time,  free  to  do  as  they 
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chose  with  their  purchase  so  far  as  the 
plaintiff  was  concerned.  This  has  been  be- 
fore decided.  188  Mass.  321,  108  Am.  St. 
Rep.  479,  74  N,  E.  653.  The  plaintiff  con- 
tends in  the  alternative  that  its  measure  of 
damage  is  the  difference  between  the  intrin- 
sic value  of  the  property  conveyed,  and  the 
value  of  the  stock  issued  therefor.  Market 
value  is  the  standard  commonly  applied 
where  property  has  such  value.  It  is  only 
in  cases  where  the  value  of  property  cannot 
be  fairly  ascertained  by  the  application  of 
this  test  that  resort  is  had  to  any  other. 
The  single  justice  appears  to  have  expe- 
rienced no  difficulty  in  determining  that 
value  of  these  mines.  There  are  no  excep- 
tional circumstances  which  call  for  the 
application  of  any  other  than  the  ordinary 
rule. 

11.  Since  the  decision  of  this. case  on  de- 
murrer, reported  in  188  Mass.  315,  108  Am. 
St.  Rep.  479,  74  N.  E.  653,  and  the  entry 
of  the  decrees  by  the  single  justice  after  a 
full  heaaring  upon  the  facts,  the  defendant 
has  been  permitted  to  file  a  supplementary 
answer.  Old  Dominion  Copper  Min.  ft 
Smelting  Co.  v.  Bigelow,  199  Mass.  488,  S9 
N.  E.  660.  He  there  sets  up,  as  a  bar  to  the- 
plaintiff's  claim,  a  judgment  of  the  circuit 
court  of  the  United  States  for  the  southerly 
district  of  New  York,  entered  on  July  23,. 
1908,  in  favor  of  the  defendants  in  a  suit 
like  one  of  the  present  suits  in  all  particu- 
lars, except  that  it  was  prosecuted  against 
the  executors  of  the  will  of  Lewisohn,  the* 
defendants'  demurrer  to  the  plaintiff's  bill 
being  sustained  and  the  final  decree  being 
entered,  whereby  the  claim  against  Lew- 
isohn was  held  to  be  without  foundation; 
and  he  contends  that  the  nuitters  is  thereby 
res  judicata  as  to  himself.  The  supplement- 
al answer  further  avers  that  the  issues  weie 
the  same  as  those  here  involved,  and  that 
the  present  defendant  was  a  privy  to  the 
judgment  in  that  case,  and  participated  in 
the  defense,  and  acted  with  Lewisohn's  ex- 
ecutors throughout  the  entire  pendency  of 
the  suil  The  Lewisohn  suit  was  heard  in 
the  circuit  court  of  the  United  States,  and 
on  appeal  in  the  United  States  circuit  court 
of  appeals,  and  afterwards  upon  certiorari 
in  the  Supreme  Court  of  the  United  States,. 
210  U.  S.  206,  52  L.  ed.  1025,  28  Sup.  Ct. 
634.  On  these  supplemental  answers  a 
hearing  was  had  before  a  single  justice, 
who  reserved  questions  arising  thereon  for 
the  consideration  of  this  court  upon  the- 
pleadings  and  all  the  evidence. 

One  of  the  two  suits  before  us  seeks  to 
set  aside  the  conveyance  of  the  outside  prop- 
erties and  secure  the  return  of  the  30,000- 
shares  of  capital  stock  issued  therefor,  and 
the  other  to  recover  damages  resulting  from 
the  conveyance  to  the  plaintiff  of  the  minea> 
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and  other  real  estate  of  the  Baltimore  com- 
pany for  the  excessive  valuation  of  100,000 
such  shares.  In  other  respects  the  two  bills 
are  alike.  Two  suits  (the  bills  in  which 
have  the  same  allegations  as  these,  mutatis 
mutandis)  were  brought  against  the  exec- 
utors of  Lewisohn  in  the  United  States  cir- 
cuit court  for  the  southern  district  of  New 
York.  The  one  relating  to  the  outside  prop- 
erties and  the  issue  of  the  30,000  shares  was 
decided  ultimately  by  the  United  States  Su- 
preme Court,  and  final  decree  was  entered 
dismissing  the  suit.  In  the  other  suit,  re- 
specting the  issue  of  the  100,000  shares  for 
the  mines  and  other  real  estate  of  the  Bal- 
timore company,  no  decree  has  been  entered, 
and  it  appears  to  be  still  pending.  Separ- 
ate offers  of  sale  were  presented,  and  separ- 
ate votes  were  passed  by  the  directors  of  the 
plaintiff  for  the  purchase  of  the  outside 
properties  for  30,000  shares  of  its  full  paid 
nonassessable  capital  stock,  and  for  the 
purchase  of  the  property  of  the  Baltimore 
company  for  100,000  like  shares.  Separate 
votes  were  also  passed  to  issue  the  30,000 
shares  to  defendant  and  Lewisohn,  and  to  is- 
sue the  100,000  shares  to  Dumaresq.  Prob- 
ably the  defense  of  res  judicata  cannot  ap- 
ply to  the  suit  respecting  100,000  shares, 
for  the  suit  touching  those  shares  against 
Lewisohn's  executors  has  never  gone  to 
judgment  and  is  still  pending.  The  res 
at  issue  in  that  suit,  which  appears 
to  be  somewhat  different  from  that  in- 
volved in  the  other,  has  therefore  nev- 
er become  judicata.  This  circumstance  is 
noted  in  passing.  In  some  aspects  of 
the  case  it  may  be  important  and  per- 
haps decisive.  In  view  of  the  ground  upon 
which  this  opinion  is  based,  however,  it 
makes  no  difference  in  the  result,  and  we  do 
not  further  advert  to  it.  It  appears  that 
the  fundamental  questions  in  the  suit  in  the 
Federal  court  were  precisely  the  same  as 
those  raised  in  the  present  suit,  relating  to 
the  30,000  shares,  and  passed  upon  in  188 
Mass.  315,  108  Am.  St.  Rep.  470,  74  N.  E. 
663.  The  present  defendant  was  not  a  party 
to  the  suit  in  the  Federal  court,  but  there 
is  evidence  that  he  participated  in  the  de- 
fense of  it. 

The  plaintiff  objects  that  the  order  of  the 
single  justice  allowing  the  defendant  to  file 
the  supplemental  answers  was  erroneous. 
This  order  was  made  in  the  exercise  of  judi- 
cial discretion,  and  unless  such  discretion 
was  wrongly  exercised  it  must  stand.  The 
facts  averred  in  these  answers  could  not 
have  been  pleaded  when  the  original  answers 
were  filed,  for  the  events  they  set  up  have 
occurred  since.  It  is  urged  that  the  decree 
in  favor  of  the  executors  of  Lewisohn  was 
entered  in  the  United  States  circuit  court 
before  the  trial  upon  the  merits  in  this 
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court,  and  might  have  been  pleaded  in  bar, 
notwithstanding  the  proceedings  in  the  Su- 
preme Court  of  the  United  States  upon  a 
writ  of  certiorari.  But  even  if  this  be  the 
law,  the  single  justice  cannot  be  said  to 
have  erred  in  permitting  the  defendant  to 
set  up  a  decree  which  rests  upon  a  decision 
of  the  court  of  last  resort,  made  after  the 
close  of  the  hearing  upon  the  merits  in  the 
present  suits.  The  decree  in  the  Federal 
court,  although  founded  upon  a  demurrer, 
may  under  proper  circumstances  be  a  bar 
to  another  suit,  as  well  as  one  founded  up- 
on a  hearing  of  evidence.  Yates  v.  Utica 
Bank,  206  U.  S.  181-183,  61  L.  ed.  1016, 
1016,  27  Sup:  Ct.  Rep.  646;  Northern  P.  R. 
Co.  V.  Slaght,  205  U.  S.  122,  and  cases  cited 
at  page  130,  51  L.  ed.  738,  741,  27  Sup.  Ct. 
Rep.  442.  In  the  view  that  we  take  of  the 
case,  it  is  not  necessary  to  discuss  other  ob- 
jections urged  by  the  plaintiff  to.  the  force 
of  this  decree,  or  the  similarity  of  the  issues 
in  the  two  sets  of  suits. 

12.  The  most  important  and  difficult 
question  is  whether  the  contention  of  the 
defendant  is  sound  that  the  decree  of  the 
Federal  court  is  a  complete  bar  to  the  pres- 
ent suits.  His  argument  is  that,  under  the 
law  of  New  York,  the  decree  of  the  circuit 
court  of  the  United  States  is  a  bar  to  the 
maintenance  of  another  suit  for  the  same 
cause  of  action  by  the  same  plaintiff  against 
him,  and  that,  under  article  4,  §  1,  of  the 
Constitution  of  the  United  States,  the  ef- 
fect given  by  the  law  of  New  York  to  the 
decree  must  be  given  by  this  court,  in  order 
that  it  receive  the  constitutionally  required 
full  faith  and  credit.  The  constitutional 
provision  is  as  applicable  to  a  decree  of  the 
circuit  court  in  the  southern  district  of 
New  York  as  to  a  decree  in  the  state  courts. 
Deposit  Bank  v.  Frankfort,  191  U.  S.  499- 
515,  48  L.  ed.  276-382,  24  Sup.  Ct.  Rep.  154; 
Central  Nat.  Bank  v.  Stevens,  169  U.  S. 
432-460,  42  L.  ed.  807-817,  18  Sup.  Ct. 
Rep.  403.  The  general  effect  of  the  decree 
(except  as  to  matters  of  law  or  practice 
arising  under  the  statutes  of  the  United 
States,  which  have  no  bearing  in  the  pres- 
ent case)  is  governed  by  the  law  of  the 
state  of  New  York,  where  the  Federal  court 
was  sitting.  Hancock  Nat.  Bank  v.  Far- 
num,  176  U.  S.  640,  646,  44  L.  ed.  619,  621, 
20  Sup.  Ct.  Rep.  506,  citing  Crescent  City  L. 
S.  L.  &  S.  H.  Co.  V.  Butchers'  Union  S.  H. 
&  L.  S.  L.  Co.  120  U.  S.  141,  147,  30  L.  ed. 
614,  617,  7  Sup.  Ct.  Rep.  472;  Metcalf  v. 
Watertown,  153  U.  S.  671,  676,  33  L.  ed. 
861,  863,  14  Sup.  Ct.  Rep.  947;  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Long  Island  Loan  & 
T.  Co.  172  U.  S.  493,  43  L.  ed.  528,  19  Sup. 
Ct.  Rep.  238. 

But  before  we  reach  the  consideration  of 
the  effect  of  the  decree  and  the  interpret*- 
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tioB  that  Bhould  be  given  to  it  under  the 
lawB  of  New  York,  there  is  a  preliminary 
and  fundamental  question  as  to  the  precise 
meaning  of  the  full  faith  and  credit  clause 
of  the  Federal  Constitution  as  applied  to 
the  circumstances  of  this  case.  An  analysis 
of  the  defendants'  contention  shows  that 
his  defense  of  estoppel  by  rea  judicata  rests 
upon  the  ground  that  he  was  either  a  party 
or.  privy  to  the  New  York  judgment.  It  is 
not  and  cannot  be  urged  that  the  New  York 
suit  was  a  proceeding  in  rem  as  to  the 
plaintiff's  cause  of  action.  It  was  a  per- 
sonal suit.  Except  in  proceedings  in  rem, 
there  is  no  such  thing  known  to  the  law 
as  an  adjudication  of  a  cause  of  action, 
which  can  be  availed  of  as  res  judicata  by 
any  others  than  by  parties  and  their  priv- 
ies. The  doctrine  of  stare  decisis  stands 
on  a  wholly  different  ground.  The  conten- 
tion is  that,  even  though  the  court  was 
convinced  that  its  former  decision  upon  the 
merits  was  erroneous,  and  desired  to  correct 
the  mistake  by  deciding  the  later  cases  dif- 
ferently, the  decision  against  the  plaintiff 
would  prevent  such  correction  of  error.  The 
fact  that  a  party  has  fully  litigated  his 
cause  of  action  in  one  suit,  and  has  been  de- 
feated, is  of  no  avail  in  another  suft  to 
which  a  stranger  to  the  first  suit  is  a  party, 
involving  precisely  the  same  issues.  This 
principle  is  illustrated  by  many  cases. 
Keokuk  &  W.  R.  Co.  v.  Missouri,  162  U.  S. 
301,  38  L.  ed.  450,  14  Sup.  Ct.  Hep.  692; 
Crescent  City  L.  S.  L.  &  S.  H.  Co.  v. 
Butchers'  Union  S.  H.  &  L.  S.  L.  Co.  120 
U.  S.  141,  166,  30  L.  ed.  614,  619,  7 
Sup.  Ct,  Rep.  472;  Moore  v.  Albany,  98 
N.  Y.  396;  Trimmer  v.  Rochester,  130  N.  Y. 
401,  29  N.  E.  746 ;  Stone  v.  State,  138  N.  Y. 
124,  33  N.  E.  733 ;  Wallace  v.  Straus,  113  N. 
Y.  238,  21  N.  E.  66;  Collins  v.  Hydom,  135 
N.  Y.  320,  32  N.  E.  69;  Groth  v.  Washburn, 

39  Hun,  324;    Furlong  v.  Banta,  80  Hun, 
248,  29  N.  Y.  Supp.  986. 

The  defendant  can  prevail  on  his  supple- 
mentary answers  only  upon  the  ground  that 
he  was  either  a  party  or  privy  to  the  judg- 
ment rendered  in  the  United  States  circuit 
court.  The  defendant  Bigelow  was  not  a 
party  to  that  suit,  and  he  does  not  assert 
that  he  was.  The  extent  of  his  contention  is 
that  he  was  in  privity  with  the  executors 
of  Lewisohn,  and  therefore  entitled  to  the 
benefit  of  the  judgment  in  their  favor.  The 
first  matter  for  determination  is  this :  Does 
the  full  faith  and  credit  clause  require  the 
courts  of  all  other  states  to  give  effect  to 
the  law  of  any  particular  state,  where  a 
judgment  may  be  entered,  as  to  who  are 
privies  to  such  judgment;  or  does  it  per- 
mit or  require  the  courts  of  the  state  where 
a  third  person  sets  up  the  defense  that  he 
is  privy  to  a  judgment  entered  in  the  courts 
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of  another  state,  to  decide  that  question 
according  to  its  own  law?  Hence  it  becomes 
necessary  to  inquire  what  has  been  decided 
by  the  Supreme  Court  of  the  United  States, 
whose  decisions  upon  this,  as  a  Federal 
question,  are  binding  upon  all  state  courts. 
It  was  said  in  Smithsonian  Inst.  v.  St. 
John,  214  U.  S.  19,  at  pages  28,  29,  63  L. 
ed.  892,  897,  898,  29  Sup.  Ct.  Rep.  601,  at 
page  603:  "Without  doubt  the  constitu- 
tional requirement  (art.  4,  §  1),  that  "full 
faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state,"  implies  that 
the  public  acts  of  every  state  shall  be  giv- 
en the  same  effect  by  the  courts  of  another 
state  that  they  have  by  law  and  usage  at 
home.  This  is  clearly  the  logical  result  of 
the  principles  announced  as  early  as  1813, 
in  Mills  ▼.  Duryee,  7  Cranch,  481,  3  L.  ed. 
411,  and  steadily  adhered  to  even  since.' 
Hancock  Nat.  Bank  v.  Farnum,  176  U.  S. 
640,  642,  44  L.  ed.  619,  620,  20  Sup.  Ct. 
Rep.  606."  But  the  broad  language  of  this 
decision,  as  well  as  the  comprehensive 
phrase  of  the  Constitution  itself,  and  of  the 
act  of  Congress  in  pursuance  thereof,  is  to 
be  read  and  interpreted  in  the  light  of  the 
thing  intended  to  be  accomplished,  and  "of 
some  established  principles  which  they  were 
not  intended  to  overthrow."  Huntington 
V.  Attrill,  146  U.  S.  667-685,  36  L.  ed. 
1123-1134,  13  Sup.  Ct.  Rep.  224.  Many 
cases  have  arisen  in  which  this  phase  of 
the  subject  has  been  discussed.  It  has  been 
generally  held  that,  no  matter  how  clear 
may  be  the  language  of  the  statute,  nor  how 
decisive  the  decisions  of  the  courts,  of  the 
sister  state,  as  to  the  scope  and  effect  of 
judgments  upon  residents  of  other  states, 
yet  in  certain  aspects  such  judgments  may 
and  ought  to  be  narrowly  scrutinized,  and 
the  constitutional  injunction  given  a  reason- 
able interpretation.  It  was  said  in  Board 
of  Public  Works  v.  Columbia  College,  17 
Wall.  621,  at  page  628,  21  L.  ed.  687,  691; 
"The  clause  of  the  Federal  Constitution 
which  requires  full  faith  and  credit  to  be 
given  in  each  state  to  the  records  and  judi- 
cial proceedings  of  every  other  state  applies 
to  the  records  and  proceedings  of  courts 
only  so  far  as  they  have  jurisdiction. 
Wherever  they  want  jurisdiction,  the  rec- 
ords are  not  entitled  to  credit."  This  was  a 
case  where  three  of  five  partners  appeared 
in  an  action  against  the  copartnership, 
the  other  two  members  being  nonresidents, 
not  served  with  process  and  not  appearing, 
and  under  the  law  of  New  York  a  judgment 
could  be  rendered  under  these  circumstancea 
against  the  copartnership.  But  it  was  held 
that  the  absent  partners  were  not  bound 
by  a  judgment  so  entered.  In  D'Arcy  v. 
Ketchum,  11  How.  166,  13  L.  ed.  648,  a 
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judgment  was  entered  against  a  nonresi- 
dent defendant  who  had  not  appeared  or 
been  served  with  process,  in  accordance 
with  a  statute  of  New  York  permitting 
such  course  where  joint  debtors  were  sued 
and  one  only  appeared.  This  statute  had 
been  adjudged  valid  by  the  courts  of  New 
York.  It  was  admitted  that  the  defendant 
was  a  joint  debtor  with  the  person  served 
in  New  York,  yet  it  was  held  that  the  Con- 
stitution and  act  of  Congress  did  not  pur- 
port to  give  effect  to  state  j[udgments  as 
binding  upon  nonresident  defendants  not 
served  with  process  and  not  appearing.  See 
Goldey  v.  Morning  News,  156  U.  S.  618- 
521,  39  L.  ed.  517,  518,  15  Sup.  Ct.  Rep. 
^59. 

It  was  said  in  the  recent  case  of  Brown 
▼.  Fletcher,  210  U.  S.  82-88,  52  L.  ed.  966- 
«70,  28  Sup.  Ct.  Rep.  702,  703,  that  "the 
constitutional  provision  does  not  preclude 
the  courts  of  a  state  in  which  the  judgment 
.  .  .  is  presented  from  inquiry  as  to  the 
jurisdiction  of  the  court  by  which  the  judg- 
ment was  rendered.  See  the  elaborate  opin- 
ion by  Mr.  Justice  Bradley,  speaking  for 
the  court,  in.  Thompson  v.  Whitman,  18 
Wall.  457,  21  L.  ed.  897.  That  opinion  has 
been  followed  in  many  cases.  .  .  .  Even 
record  recitals  of  jurisdictional  facts  do 
not  preclude  oral  testimony  as  to  the  ex- 
istence of  those  facts."  Old  Wayne  Mut. 
Life  Asso.  v.  McDonough,  204  U.  S.  8,  15, 
51  L.  ed.  845,  348,  27  Sup.  Ct.  Rep.  236. 
These  principles  are  illustrated  in  applica- 
tion to  a  variety  of  facts,  for  example,  as 
to  whether  attachment  of  property  gives 
power  to  enter  a  judgment  of  effect  beyond 
the  property  attached  {Pennoyer  v.  Neff, 
95  U.  S.  714-730,  24  L.  ed.  665-571) ;  as 
to  the  limits  of  jurisdiction  of  parish  courts 
Hn  the  settlement  of  estates  (Simmons  v. 
:Saul,  138  U.  S.  439-448,  34  L.  ed. 
1054-1059,  11  Sup.  Ct.  Rep.  369);  as 
'to  whether  the  return  of  service  is  suf- 
tficient  to  confer  jurisdiction  (Knowles  v. 
n:.ogansport  Gaslight  &  Coke  Co.  19  Wall. 
!68,  22  L.  ed.  70) ;  as  to  whether  the  judg- 
ment is  responsive  to  the  issues  tendered 
(Reynolds  v.  Stockton,  140  U.  S.  254*^65,  35 
L.  ed.  464-467,  11  Sup.  Ct.  Rep.  773) ;  as 
to  whether  an  attorney  had  authority  to  ap- 
pear (Cooper  V.  Newell,  173  U.  S.  565-666, 
43  L.  ed.  808-811,  19  Sup.  Ct.  Rep.  606; 
Hall  V.  Lanning,  91  U.  S.  160,  23  L.  ed. 
'271);  as  to  whether  the  cause  of  action 
was  such  as  to  give  the  state  court  jurisdic- 
tion to  render  a  judgment  entitled,  accord- 
ing to  settled  principles  of  public  and  in- 
ternational law,  to  enforcement  by  other 
courts  (Wisconsin  v.  Pelican  Ins.  Co.  127  U. 
S.  265,  32  L.  ed.  239,  8  Sup.  Ct.  Rep.  1370) ; 
«8  to  whether  judgment  rendered  upon  ap- 
pearance by  prothonotary,  authorized  by 
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statute  of  state  where  judgment  was  en- 
tered, was  within  the  terms  of  a  power  of 
attorney  (Grover  k  B.  Sewing  Mach.  Co.  v. 
Radcliffe,  137  U.  S.  287,  295,  34  L.  ed. 
670,  672,  11  Sup.  Ct.  Rep.  92) ;  as  to  valid- 
ity of  decree  of  foreigp:i  court  respecting  dev- 
olution of  real  estate  within  another  state 
(Clarke  v.  Clarke,  178  U.  S.  186-195,  44 
L.  ed.  1028-1032,  20  Sup.  Ct.  Rep.  873) ; 
as  to  effect  of  decree  for  future  payment 
of  alimony  (Lynde  v.  Lynde,  181  U.  S. 
183,  45  L.  ed.  810,  21  Sup.  Ct.  Rep.  555) ; 
as  to  whether  divorce  obtained  by  the  court 
having  jurisdiction  of  persons  of  both  par- 
ties must  be  recognized  in  their  doqiiciliary 
state  (Andrews  v.  Andrews,  188  U.  S.  14, 
47  L.  ed.  366,  23  Sup.  Ct.  Rep.  237; 
Gernuin  Sav.  A  L.  Soc.  v.  Dortmitzer, 
192    U.   S.    125-128,    48    L.   ed.    373,    376, 

24  Sup.  Ct.  Rep.  221);  as  to  effect 
of  foreign  divorces  obtained  eaf  parte 
(Bell  V.  Bell,  181  U.  S.  175,  45  L.  ed. 
804,  21  Sup.  Ct.  Rep.  551;  Streitwolf  v. 
Streitwolf,  181  U.  S.  179,  45  L.  ed.  807,  21 
Sup.  Ct.  Rep.  553;  Atherton  v.  Atherton, 
181  U.  S.  155,  45  L.  ed.  794,  21  Sup.  Ct. 
Rep.  544;  Haddock  v.  Haddock,  201  U.  S. 
562,  50  L.  ed.  867,  26  Sup.  Ct.  Rep.  525, 
5  Ann.  Cas.  1) ;  as  to  whether  one  was 
"holder"  of  note  within  the  meaning  of  a 
warrant  of  attorney  authorizing  confession 
of  judgment  (National  Exch.  Bank  v.  Wiley, 
195  U.  S.  267-269,  49  L.  ed.  184-190,  26 
Sup.  Ct.  Rep.  70) ;  as  to  whether  determina- 
tion of  domicil  of  deceased  person,  by  ap- 
pointment of  personal  representatives,  fore- 
closed similar  inquiry  in  other  states  (Tbor- 
mann  v.  Frame,  176  U.  S.  350,  44  L.  ed. 
500,  20  Sup.  Ct.  Rep.  446) ;  as  to  whether 
service  on  public  officer  impliedly  author- 
ized to  receive  service  for  a  foreign  corpo- 
ration, in  respect  of  business  transacted 
by  it  in  one  state,  was  also  impliedly  au- 
thorized to  the  same  extent  as  to  business 
not  there  transacted  (Old  Wayne  Mut.  Life 
Asso.  V.  McDonough,  204  U.  S.  8-22,  61  L. 
ed.  345-351,  27  Sup.  Ct.  Rep.  236) ;  as  to 
whether  a  corporation  is  really  doing  busi- 
ness in  the  state  in  which  service  is  made, 
within  the  rule  that  it  is  essential  to  juris- 
diction over  a  foreign  corporation  having 
neither  property  nor  agent  in  the  state, 
that  it  be  doing  business  there  (Commercial 
Mut.  Acci.  Co.  V.  Davis,  213  U.  6.  245,  and 
cases  cited  at  page  255,  63  L.  ed.  782,  787, 
29  Sup.  Ct.  Rep.  446,  448;  Caledonian  Coal 
Co.  V.  Baker,  196  U.  S.  432,  49  L.  ed.  640, 

25  Sup.  Ct.  Rep.  376 ) ;  as  to  whether  ad- 
ministration could  be  granted  upon  the  es- 
tate of  a  living  person  (Scott  v.  McNeal, 
154  U.  S.  34,  38  L.  ed.  896,  14  Sup.  Ct. 
Rep.  1108) ;  as  to  the  sufficiency  of  service 
by  publication  (Smith  v.  Woolfolk,  116  U. 
S.  143,  29  L.  ed.  367,  6  Sup.  Ct.  Rep.  1177, 
and  cases  cited;  Clark  t.  Wells,  203  U.  8. 
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164-171,  61  L.  ed.  138-141,  27  Sup.  Ct. 
Rep.  43) ;  as  to  whether  in  fact  hearing  had 
been  granted  to  one  alleged  to  be  an  alien 
«nemy  (Windsor  v.  McVeigh,  93  U.  S.  274, 
23  L.  ed.  914) ;  as  to  judgment  of  foreclo- 
flure  against  alien  enemy  (Lasere  t.  Roch- 
«reau,  17  Wall.  437,  21  L.  ed.  694) ;  as  to 
sufficiency  of  scire  facias  to  keep  alive  a 
judgment  (Owens  v.  Henry  (Owens  v.  Mc- 
Closkey)  161  U.  S.  642,  40  L.  ed.  837,  16 
Sup.  Ct.  Rep.  693 ) ;  as  to  legality  of  con- 
structive service  ( Brooklyn  v.  ^tna  L.  Ins. 
Co.  99  U.  S.  362,  25  L.  ed.  416;  Freeman  v. 
Alderson,  119  U.  S.  186,  30  L.  ed.  372,  7 
Sup.  Ct.  Rep.  166 ;  Empire  Twp.  v.  Darling- 
ton, 101  U.  S.  87,  26  L.  ed.  878;  Pana  v. 
Bowler,  107  U.  S.  629,  27  L.  ed.  424,  2  Sup. 
Ct.  Rep.  704) ;  as  tf>  validity  of  statute  im- 
posing personal  liability  for  local  assess- 
ment upon  nonresident  landowner  (Dewey 
V.  Des  Moines,  173  U.  S.  193,  43  L.  ed.  665, 
19  Sup.  Ct.  Rep.  379) ;  as  to  sufficiency  of 
any  steps  necessary  to  confer  jurisdiction 
(Howard  v.  De  Cordova,  177  U.  S.  609,  44 
L.  ed.  908,  20  Sup.  Ct.  Rep.  817);  as  to 
validity  of  statute  authorizing  collection  of 
execution  for  unpaid  balance  due  on  stock 
subscriptions  from  foreign  stockholders  in  a 
corporation  (Wilson  v.  Seligman,  144  U.  S. 
41,  36  L.  ed.  338,  12  Sup.  Ct.  Rep.  641 ) ; 
as  to  whether  recital  of  settlement  of  cause 
in  a  judgment  rested  on  an  unfulfilled 
promissory  agreement  (Jacobs  v.  Marks, 
182  U.  S.  683,  46  L.  ed.  1241,  21  Sup.  Ct. 
^Rep.  866) ;  as  to  whether  the  state  court, 
having  once  rendered  final  judgment,  could 
without  notice  reopen  case  and  enter  a  dif- 
ferent judgment  (Wetmore  v.  Karrick,  205 
XJ.  S.  141-149,  61  L.  ed.  746-748,  27  Sup. 
«Ct;  Rep.  434).  In  all  these  cases  it  was 
held  that  judgments  of  the  courts  of  sister 
«tates,  valid  there,  might  be  refused  recog- 
nition elsewhere,  without  doing  violence  to 
the  Federal  Constitution.  This  review  of 
-some  of  the  decisions  of  the  Supreme  Court 
•of  the  United  States  shows  how  full  and 
complete  is  the  inquiry  permitted  into  the 
circumstances  by  which  it  is  contended  that 
the  judgment  of  the  court  of  the  sister 
state  binds  the  person  as  to  whom  it  is  in- 
voked.* Such  judgments  do  not  stand  upon 
the  same  footing  as  domestic  judgments. 
They  may  be  attacked  collaterally.  Hunt- 
ington V.  Attrill,  146  U.  S.  667,  686,  36  L. 
•ed.  1123,  1134,  13  Sup.  Ct.  Rep.  224.  There 
is  nothing  in  the  Federal  Constitution  or 
laws  to  prevent  the  most  searching  investi- 
gation "into  the  jurisdiction  of  the  court 
in  which  the  judgment  is  rendered  over  the 
subject-matter  or  the  parties  affected  by  it, 
or  into  the  facts  necessary  to  give  such 
jurisdiction."  Fuller,  Ch.  J.,  in  Thormann 
V.  Frame,  176  U.  S.  360,  44  L.  ed.  600,  20 
^up.  Ct  Rep.  446 
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The  present  contention  is  that  the  judg- 
ment in  favor  of  the  executors  of  Lew- 
isohn  avails  the  defendant  because  the} 
were  privies  respecting  the  subject-matter 
of  the  suit.  We  do  not  find  it  to  be  the  law 
of  New  YoVk  that  in  a  suit  in  New  York 
the  defendant  would  be  entitled  to  prevail 
on  any  other  ground.  The  underlying  ques- 
tion is  one  of  jurisdiction.  The  defendant 
was  not  a  party  to  the  suit  against  Lew- 
isohn.  He  was  not  served  with  process. 
No  attempt  was  made  by  himself  or  by  the 
plaintiff  to  join  him  as  a  party.  Indeed, 
the  bill  in  the  Lewisohn  suit  alleges  that 
Bigelow  cannot  be  made  a  party  by  reason 
of  residence  outside  the  jurisdiction,  and 
this  fact  is  not  controverted.  It  follows 
that  the  United  States  circuit  court  for  the 
district  of  New  York  acquired  no  jurisdic- 
tion to  render  a  judgment  binding  upon  or 
in  favor  of  Bigelow,  unless  he  was  a  privy 
with  Lewisohn.  It  has  been  several  times 
said  that  a  judgment  concludes,  and  may 
be  invoked  by,  one  who  is  a  privy.  Minne- 
apolis Agri.  &  M.  Asso.  v.  Canfield,  121  U. 
S.  296,  308,  30  L.  ed.  962,  966,  7  Sup.  Ct. 
Rep.  887;  Mitchell  v.  First  Nat.  Bank,  180 
U.  S.  471-480,  46  L.  ed.  627,  21  Sup.  Ct. 
Rep.  418,  and  cases  cited.  These  are  gen- 
eral statements,  however,  and  we  do  not  find 
that  the  precise  point  has  ever  been  decided 
as  to  the  effect  which  must  be  given  to  the 
judgment  in  the  courts  of  one  state  touching 
privies  nonresident  in  the  first  state,  and 
domiciled  in  the  one  where  the  question 
arises.  Strong  arguments  can  be  conceived 
to  support  the  proposition  that,  except  as 
to  property  rights  arising  by  succession, 
only  those  can  be  bound  as  privies  who  are 
domiciled  within  the  state  where  the  judg- 
ment is  rendered.  But  we  do  not  pursue 
this  inquiry.  For  the  purposes  of  this  dis- 
cussion we  assume,  without  deciding,  that 
such  a  judgment  binds  privies  of  this  de- 
scription. Whether  or  not  he  was  a  privy 
is  fundamental  to  the  jurisdiction  of  the 
United  States  circuit  court  to  enter  judg- 
ment which  as  to  Bigelow  was  capable  of 
becoming  res  judicata.  At  the  outset  it 
is  to  be  observed  that  the  domicil  of  the 
defendant  is  in  this  commonwealth,  and 
that  "domicil  generally  determines  the  par- 
ticular territorial  jurisprudence  to  which 
every .  individual  is  subjected."  Grover  & 
B.  Sewing  Mach.  Co.  v.  Radcliffe,  137  U.  B. 
287,  288,  34  L.  ed.  670,  11  Sup.  Ct.  Rep.  92. 

The  foundation  of  the  doctrine  of  rea 
fudicata  is  that  there  has  been  a  judicial 
inquiry  into  the  subject-matter  in  which 
the  person  to  be  affected  by  the  judgment 
has  had  an  opportunity  by  representative  to 
be  heard  fully.  The  inquiry  as  to  jurisdic- 
tion is,  in  its  last  analysis,  whether  one  was 
in  such  relation  to  the  action  in  the  sister 
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state  as  to  be  bound  by  its  judgment. 
Ordinarily,  the  question  of  jurisdiction  is 
whether  one  was  in  law  a  party  to  the  judg- 
ment. Whether  a  court  has  jurisdiction  of 
a  person  depends  upon  whether  he  was  real- 
ly a  party  to  it.  The  cases  we  have  re- 
viewed show  that  this  is  to  be  determined 
by  the  courts  of  the  government  where  it 
arises,  according  to  its  jurisprudence,  sub- 
ject to  the  duty  imposed  by  the  Constitu- 
tion of  the  United  States.  The  law  of  the 
state  whose  courts  entered  the  judgment 
does  not  control.  Where  it  is  not  contended 
that  one  was  a  party,  it  is  equally  an  in- 
quiry as  to  jurisdiction  to  determine  wheth- 
er he  was  a  privy  to  one  who  was  a  party. 
By  parity  of  reasoning,  whether  one  is  a 
privy  to  a  judgment  rendered  in  a  sister 
or  foreign  state  must  also  be  determined  by 
the  law  of  the  sovereignty  where  the  ques- 
tion arises.  Privity  was  not  a  matter  in 
issue  in  the  suit,  judgment  in  which  is 
pleaded,  nor  can  it  be  determined  by  an  in- 
spection of  the  judgment  roll.  It  must  be 
decided  by  evidence  outside  the  record.  It 
is  not  to  be  settled  according  to  the  law 
of  the  state  where  the  judgment  is  rendered. 
This  plainly  appears  from  D'Arcy  v.  Ket- 
chum,  11  How.  166,  13  L.  ed.  648.  The  sub- 
stance of  the  New  York  statute  there  de- 
cided not  to  be  entitled  to  full  faith  and 
credit  when  followed  by  the  courts  in  en- 
tering judgment  was  that,  in  cases  of  joint 
debtors,  all  nonresidents  should  be  privies 
with  any  domestic  fellow  or  joint  debtor 
duly  served  with  process  and  bound  by  the 
judgment.  See,  to  substantially  the  same 
effect,  Harris  v.  Hardeman  n,  14  How.  334, 
14  L.  ed.  444;  Ewer  v.  CoflSn,  1  Cush.  23, 
48  Am.  Dec  687;  Stone  v.  Wainwright, 
147  Mass.  201,  17  N.  E.  301;  Phelps  v. 
Brewer,  0  Cush.  390,  57  Am.  Dec.  66.  The 
same  principle  is  illustrated  in  Hall  v. 
Lanning,  91  U.  S.  160,  23  L.  cd.  271,  and 
Board  of  Public  Works  v.  Columbia  College, 
17  Wall.  521,  21  L.  ed.  687,  where,  by  stat- 
ute or  usage,  all  partners  were  treated  as 
so  much  in  privity  that  appearance  and  de- 
fense by  one  bound  all  his  copartners.  Yet 
such  a  statute  or  usage  was  held  not  en- 
titled to  full  faith  and  credit  in  the  sister 
state. 

We  understand  those  Federal  cases  in 
principle  to  cover  the  question  before  us, 
and  to  decide  in  substance  that  legislation 
or  judicial  determination  of  one  state,  that 
its  domestic  judgments  shall  bind  non- 
residents decided  by  it  to  be  privies,  have 
no  extraterritorial  force,  and  are  not  en- 
titled to  recc^nition  under  the  full  faith  and 
credit  clause  of  the  Federal  Constitution. 
The  same  conclusion  follows  from  the  cases 
above  cited,  which  permit  inquiry  into  the 
extent  of  the  powers  of  an  asent  to  subject 
40  L.R.A,(N.8.) 


his  principal  to  the  jurisdiction  of  a  foreign 
court. 

But  whether  or  not  we  interpret  these 
decisions  aright,  as  being  decisive  against 
this  contention  of  the  defendent,  it  seems  to 
us  that  on  reason  it  must  be  the  law  that 
the  ascertainment  of  those  nonresidents  not 
served  with  process  nor  appearing,  who  are 
bound  by  the  judgment  of  a  sister  state  as 
privies,  must  be  by  the  courts  of  the  juris- 
diction where  the  question  arises,  and  not 
by  those  of  the  state  in  which  the  judgment 
is  rendered.  This  rests  primarily  upon  the 
considerations  touching  the  constitutional 
provision  and  the  reason  for  its  enactment. 
Its  purpose  was  not  to  enlarge  or  change 
the  jurisdiction  of  the  courts  of  the  several 
states.  It  was  a  recognized  pl-inciple  of  in- 
ternational law,  at  the  time  the  Constitu- 
tion was  adopted,  that  where  parties  had 
once  fairly  litigated  a  dispute  in  the  courts 
of  any  civilized  government,  the  same  ques- 
tion ought  not  to  be  tried  anew.  But  such 
judgments  were  commonly  regarded  as 
prima  facie  evidence  of  the  matter  decided, 
and  might  be  re-examined  under  some  cir- 
cumstances; the  whole  subject  resting  in 
comity,  and  not  in  obligation.  Bissell  v. 
Briggs,  9  Mass.  462,  6  Am.  Dec.  88;  Hilton 
V.  Guyot,  159  U.  S.  113-181,  40  L.  ed.  95- 
114, 16  Sup.  Ct.  Rep.  139.  In  this  regard  the 
several  colonies,  before  the  Declaration  of 
Independence,  were  as  to  each  other  for- 
eign nations.  Differences  of  practice  grew 
up  as  to  the  way  in  which  judgments  of 
foreign  courts  should  be  proved,  and  the 
precise  weight  to  be  attached  to  them.  It 
was  in  this  state  of  the  law  that  the  Con- 
stitution was  adopted.  Diversity  of  prac- 
tice was  turned  into  uniformity  by  the  Con- 
stitution, which  prescribed  the  effect  to  he- 
given  to  judgments  of  courts,  and  empowered 
Congress  to  legislate  further  as  to  forms  of 
proof.  But  it  was  not  intended  to  enlarge- 
the  jurisdiction  of  the  courts  of  the  several 
states,  or  confer  any  new  power  upon  them. 
It  has  simply  made  certain  and  of  universal 
application  between  the  several  states  that 
which  before  rested  only  in  comity,  and 
does  still  as  to  judgments  of  courts  of  for- 
eign nations.  It  was  intended  merely  to  be 
regulative.  It  ''establishes  a  rule  of  evi- 
dence rather  than  of  jurisdiction."  Anglo- 
American  Provision  Co.  v.  Davis  Provision. 
Co.  191  U.  S.  373,  48  L.  ed.  225,  24  Sup. 
Ct.  Rep.  92;  Cole  v.  Cunningham,  133  U.  S. 
107,  112,  33  L.  ed.  538,  641,  10  Sup.  Ct. 
Rep.  269;  Bissell  v.  Briggs,  9  Mass.  462- 
467,  6  Am.  Dec.  88.  "Judgments  recovered* 
in  one  state  of  the  Union,  when  proved  in^ 
the  courts  of  another  [government,  whether 
state  or  national],  differed  from  judgments 
recovered  in  a  foreign  country  in  no  other 
respect  than  in  not  being  re-examinable  on< 
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their  merits,  nor  impeachable  for  fraud  in 
obtaining  them,  if  rendered  by  a  court  hav- 
ing jurisdiction  of  the  cause  and  of  the 
parties."  Wisconsin  v.  Pelican  Ins.  Co.  127 
U.  S.  265,  292,  32  L.  ed.  239,  344,  8  Sup. 
Ct.  Rep.  1370;  Hanley  v.  Donoghue,  116  U. 
S.  1,  4,  29  L.  ed.  536,  539,  6  Sup.  Gt.  Rep. 
242;  Hilton  v.  Guyot,  169  U.  S.  113-185, 
40  L.  ed.  95-115,  16  Sup.  Ct.  Rep.  139; 
Union  &  Planters'  Bank  v.  Memphis,  49 
C.  C.  A.  455-465,  111  Fed.  561,  and  cases 
cited.  This  is  further  illustrated  by  what 
was  said  by  Mr.  Justice  Gray  in  Lynde  v. 
Lynde,  181  U.  S.  183,  at  page  186,  45  L. 
ed.  810,  814,  21  Sup.  Ct.  Rep.  555,  at  page 
556:  "By  the  Constitution  and  the  act  of 
Congress  requiring  the  faith  and  credit  to 
be  given  to  a  judgment  of  the  court  of  an- 
other state  that  it  has  in  the  state  where  it 
was  rendered,  it'  was  long  ago  declared  by 
this  court :  'The  judgment  is  made  a  debt  of 
record  not  examinable  upon  its  merits; 
but  it  does  not  carry  with  it,  into  another 
state,  the  efficacy  of  a  judgment  upon  prop- 
erty or  persons  to  be  enforced  by  execution. 
To  give  it  the  force  of  a  judgment  in  an- 
other state,  it  must  be  made  a  judgment 
there,  and  can  only  be  executed  in  the  latter 
as  its  laws  may  permit.'' 

In  other  words,  the  question  whether  the 
plaintiff  can  try  its  case  here  against  Bige- 
low,  after  failing  against  the  estate  of  I^ew- 
isohn,  arises  after  full  faith  and  credit 
have  been  given  to  the  New  York  decree, 
and  is  not  included  in  giving  it  full  faith 
and  credit.  The  decree  does  not  have  the 
effect  contended  for  by  the  defendant  pro- 
prio  vigore.  Whether  it  should  bar  the 
plaintiff  from  another  suit  is  a  question  qf 
public  policy.  Such  a  question  must  be  de- 
cided according  to  the  law  of  the  state 
where  it  arises. 

This  conclusion  is  strongly  supported  by 
the  argument  of  convenience.  It  is  a  prin- 
ciple of  the  common  law  that  a  judgment 
binds  the  parties  and  their  privies.  But 
there  is  no  generally  prevailing  definition 
of  privity  which  can  be  automatically  ap- 
plied to  all  cases.  Who  are  privies  requires 
careful  examination  into  the  circumstances 
of  each  case  as  it  arises.  Its  determination 
is  often  difficult  for  a  court  possessed  of 
plenary  jurisdiction.  But  if  the  question 
who  are  privies  is  to  be  decided  as  a  fact 
under  the  law  of  a  foreign  jurisdiction,  up- 
on such  evidence  as  the  parties  may  be  able 
to  produce,  complication  is  multiplied.  The 
present  case  furnishes  a  capital  illustration 
of  the  evil  workings  of  such  a  rule.  The 
courts  of  authority  in  New  York  seem  not 
to  have,  decided  the  precise  question  we  now 
have  to  pass  upon.  Eminent  lawyers  have 
been  called  by  both  parties  to  testify  as  ex- 
perts. But  no  two  of  them  agree  in  their 
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definition  of  privies,  although  several  think 
that  the  executors  of  Lewisohn  and  the  de- 
fendant were  privies.  There  ^  is  great  di- 
versity in  the  details  of  the  views  expressed 
by  those  called  by  the  defendant,  as  to  the 
exact  grounds  upon  which  they  say  the 
plaintiff  would  be  barred  in  the  courts  of 
New  York  in  a  suit  against  Bigelow.  We 
cannot  conceive  that  it  was  the  intent  of 
the  framers  of  the  Constitution  to  put  par- 
ties to  the  expense,  inconvenience,  and  un- 
satisfactory method  of  resorting  to  this 
class  of  testimony  in  order  to  establish 
their  rights,  when  courts  exist  in  every 
state,  which  could  with  much  less  difficulty 
determine  the  question  accoi'ding  to  the  law 
of  the  forum.  There  is  nothing  inconsist- 
ent with  this  result  in  Whitman  v.  National 
Bank,  176  U.  S.  559,  44  L.  ed.  587,  20  Sup. 
Ct.  Rep.  447,  and  Hancock  Nat.  Bank  v. 
Farnum,  176  U.  S.  640,  44  L.  ed.  619,  20 
Sup.  Ct.  Rep.  506.  These  cases  decided  that 
the  liabilities  imposed  upon  stockholders  in 
Kansas  corporations,  by  the  Constitution 
and  laws  of  that  state,  were  contractual  in 
their  nature,  and  were  enforceable  in  the 
courts  of  other  jurisdictions.'  These  deci- 
sions in  effect  hold  that  the  laws  of  a  sov- 
ereign power,  as  to  the  rights  and  liabilities 
arising  out  of  the  relations  between  a  do- 
mestic corporation  and  its  stockholders, 
are  binding  upon  the  latter  as  contracts, 
because  they  assented  to  be  so  bound  by 
voluntarily  becoming  such  stockholders. 
Bernheimer  v.  Converse,  206  U.  S.  516-529, 
51  L.  ed.  1163-1174,  27  Sup.  Ct.  Rep.  755; 
Tilt  V.  Kelsey,  207  U.  S.  43-47,  52  L.  ed. 
95-97,  28  Sup.  Ct.  Rep.  1,  simply  decided 
in  substance  that  a'  judgment  in  rem  by  a 
court  having  jurisdiction  thereof  binds  ev- 
erybody interested  in  it,  Laing  v.  Rigney, 
160  U.  S.  531,  40  L.  ed.  525,  16  Sup.  Ct. 
Rep.  366,  held  that  on  the  facts  shown  the 
state  court  had  jurisdiction  of  all  persons 
sought  to  be  charged.  None  of  these  deci- 
sions are  apposite  to  the  point  now  under 
discussion. 

We  are  therefore  of  opinion  that,  whether 
Bigelow  was  in  such  privity  with  the  exec- 
utors of  Lewisohn,  respecting  the  litigation 
in  New  York,  as  to  be  able  to  invoke,  in 
his  own  defense,  the  judgment  there  ren- 
dered, is  a  jurisdictional  question  to  be  de- 
termined by  the  law  of  this  commonwealth, 
subject  to  the  Federal  Constitution. 

It  remains  to  inquire  whether,  according 
to  the  law  of  this  commonwealth,  the  cir- 
cuit court  for  the  district  of  New  York  had 
such  jurisdiction  of  the  defendant  as  to  en- 
able him  to  invoke  its  judgment  as  a  bar 
in  the  present  suit,  on  the  ground  of  rea 
judicata.  This  in  turn  depends  upon  the 
question  whether  the  defendant  was  a  privy 
with  the  defendants,  in  the  Lewisohn  suit, 
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or  in  such  relation  to  it  that  he  can  plead 
the  judgment  in  favor  of  the  Lewisohn 
estate  as  an  estoppel  against  the  plaintiff. 
The  evidence  shows  that  he  knew  of  the 
suiti  and  through  his  counsel  gave  such 
assistance  in  the  preparation  of  the  briefs 
for  the  arguments  of  that  suit  as  might 
have  been  expected.  But  as  he  was  not  a 
party,  this  fact  is  not  of  much  importance. 
It  is  treated  by  most  of  the  expert  wit- 
nesses called  by  the  defendant  as  to  the 
New  York  law,  as  of  no  consequence. 
Privity  depends  upon  the  relation  of  the 
parties  to  the  subject-matter,  rather  than 
their  activity  in  a  suit  relating  to  it  after 
the  event.  Participation  in  the  defense  be- 
cause of  general  or  personal  interest  in 
the  result  of  the  litigation  does  not  make 
one  privy  to  the  judgment.  Stryker  ▼. 
Goodnow  (Stryker  v.  Crane)  123  U.  S.  527- 
540,  31  L.  ed.  194-199,  8  Sup.  Ct.  Rep. 
203;  People  v.  Knickerbocker  L.  Ins.  Co. 
106  N.  Y.  619,  13  N.  E.  447.  The  liability 
of  the  defendant,  as  has  been  pointed  out, 
according  to  the  law  of  this  commonwealth, 
is  one  arising  ew  delicto.  The  wrong  com- 
mitted was  a  tort,  in  which  the  defendant 
and  Lewisohn  acted  in  concert.  The  find- 
ing of  the  single  justice,  supported  by  the 
evidence,  is,  in  substance,  that  they  were 
joint  tort  feasors.  The  inquiry  then  is 
whether  one  of  several  joint  tort  feasors  can 
plead  a  judgment  in  favor  of  his  joint 
tort  feasor,  against  a  plaintiff  claiming  to 
have  been  injured  by  their  joint  act,  as 
an  estoppel  in  a  suit  by  the  same  plaintiff 
against  himself.  This  can  hardly  be  re- 
garded as  an  open  question  in  this  common- 
wealth. In  Sprague  v.  Cakes,  19  Pick.  455, 
which  was  an  action  for  trespass  quare 
olausum  fregit,  it  was  said,  respecting  such 
a  defense:  "The  defendant  was  neither  a 
party  nor  privy  to  that  judgment,  was  not 
bound  by  it,  nor  could  he  take  advantage 
of  it."  This  case  has  never  been  over- 
ruled or  questioned,  and  must  be  regarded 
as  stating  the  law  of  this  commonwealth. 
There  are  other  authorities  to  the  same 
point.  Lansing  v.  Montgomery,  2  Johns. 
382;  Marsh  v.  Berry,  7  Cow.  344;  Moore  ▼. 
Tracy,  7  Wend.  229;  Gittleman  v.  Felt- 
man,  122  App.  Div.  385,  106  N.  Y.  Supp. 
839 ;  Atlantic  Dock  Co.  v.  New  York,  63  N. 
Y.  64;  Tyng  v.  Clarke,  9  Hun,  269;  Calkins 
V.  Allerton,  3  Barb.  171,  174;  Goble  ▼. 
Dillon,  86  Ind.  327,  44  Am.  Rep.  308; 
Thompson  ▼.  Chicago,  St.  P.  &  K.  C.  R. 
Co.  71  Minn.  89,  73  N.  W.  707;  Three 
States  Lumber  Co.  v.  Blanks,  118  Tenn. 
627,  102  S.  W.  79.  The  reason  upon  which 
these  decisions  rest  is  that  there  can  be  no 
estoppel  arising  out  of  a  judgment,  unless 
the  same  parties  have  had  their  day  in 
court  touching  the  matter  litigated,  and 
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unless  the  judgment  is  equally  available 
to  both  parties.  It  requires  no  discussion 
to  demonstrate  that  a  judgment  in  the 
Lewisohn  suit  against  the  defendants  would 
not  have  fixed  liability  upon  the  present 
defendant.  Hence  there  can  be  no  estoppel 
under  our  law  or  under  the  general  princi- 
ples of  jurisprudence,  because  it  is  not 
mutual.  Brigham  v.  Fayerweather,  140 
Mass.  411-416,  6  N.  E.  265;  Dallinger  v. 
Richardson,  176  Mass.  77-83,  67  N.  E. 
224;  Worcester  v.  Green,  2  Pick.  426,  429; 
Biddle  &,  S.  Co.  v.  Burnham,  91  Me. 
578,  40  Atl.  669;  Moore  v.  Albany,  98 
N.  Y.  396.  ''Estoppels  to  be  good  must 
be  mutual."  Litchfield  v.  Goodnow  (Litch- 
field V.  Crane)  123  U.  S.  549-662,  31  L.  ed. 
199-202,  8  Sup.  Ct.  Rep.  210;  Nelson  v. 
Brown,  144  N.  Y.  390,  39  N.  E.  355. 

Bigelow  could  not  have  appeared  as  of 
right  and  made  a  defense  in  that  suit.  No 
judgment  can  be  regarded  as  res  judicata  as 
to  any  matter  where  the  rights  in  the  sub- 
ject-matter arise  out  of  mutuality,  and  not 
by  succession,  unless  the  party  could,  as 
matter  of  right,  appear  and  defend,  even 
though  he  may  have  had  knowledge  of  the 
suit.  Otherwise,  he  might  be  bound  by  a 
judgment  as  to  which  he  had  never  had 
the  opportunity  to  be  heard,  which  is  op- 
posed to  the  first  principles  of  justice. 
Brabrook  v.  Boston  Five  Cents  Sav.  Bank, 
104  Mass.  228,  233,  6  Am.  Rep.  222.  There 
is  no  privity  between  joint  wrongdoers, 
because  all  are  jointly  and  severally  liable. 
Corey  ▼.  Havener,  182  Mass.  260,  65  N.  E. 
69;  Feneff  v.  Boston  &  M.  R.  Co.  196  Mass. 
575,  581,  82  N.  E.  705;  Pinkerton  v.  Ran- 
dolph, 200  Mass.  24,  28,  85  N.  E.  892.  There 
ijs  no  right  of  contribution  between  joint 
wrongdoers,  where  they  are  in  pari  delicto 
with  each  other.  Churchill  ▼.  Holt,  127 
Mass.  165,  34  Am.  Rep.  355.  They  are 
equally  culpable,  and  the  wrong  complained 
of  results  from  their  joint  effort.  The 
right  of  recovery  over  by  a  municipality 
against  a  person  whose  wrong  created  a 
defect  in  the  highway  (Holyoke  v.  Hadley 
Water-Power  Co.  174  Mass.  424,  64  N.  E. 
889)  is  no  exception  to  this  rule,  because 
the  tort  committed  by  each  of  the  wrong- 
doers is  diverse  in  character,  and  rests 
upon  a  different  basis  of  liability,  and  there 
is  a  right  of  indemnity  in  favor  of  the 
municipality.  Lowell  v.  Glidden,  159  Mass. 
317-319,  34  N.  E.  459.  We  are  aware  of 
no  instance  of  joint  participation  in  a  com- 
mon tortious  enterprise  where  there  is 
any  right  of  contribution.  One  comprehen- 
sive definition  of  privies  is  suck  persons 
as  are  "privies  in  estate,  as  donor  and 
donee,  lessor  and  lessee,  and  joint  tenants; 
or  privies  in  blood,  as  heir  and  ancestor; 
or  privies   in   representation,   as  executor 
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and  testator,  or  administrator  and  intes- 
tate; or  privies  in  law,  where  the  law  with- 
out privity  in  blood  or  estate  casts  land 
upon  another  by  escheat/'  Buckingham  v. 
Ludlum,  37  N.  J.  Eq.  137,  141;  Douglass  v. 
Howland,  24  Wend.  35-53.  Joint  tort  feas- 
ors come  within  none  of  the  classes  thus 
described.  The  definition  in  1  Greenleaf  on 
Evidence,  §  535,  adopted  by  the  Supreme 
Court  of  the  United  States  in  Litchfield  v. 
Ooodnow  (Litchfield  v.  Cra^e)  123  U.  S. 
549-551,  31  L.  ed.  199-201,  8  Sup.  Ct.  Rep. 
210,  211,  namely,  "Mutual  or  successive 
relationship  to  the  same  rights  of  prop- 
erty" equally  fails  to  include  joint  tort 
feasors. 

If  we  turn  to  the  law  of  privity  as  illus- 
trated in  actions  against  partnership  and 
joint  debtors,  the  soundness  of  this  con- 
clusion is  confirmed.  It  has  been  repeated- 
ly decided  that  an  administrator  of  a  de- 
cedent in  one  jurisdiction  is  not  in  privity 
with  an  administrator  of  the  same  estate 
appointed  in  another  jurisdiction,  and  that 
a  judgment  against  one  such  administrator 
is  not  res  judicata  to  the  other.  Ingersoll 
V.  Coram,  211  U.  S.  335,  53  L.  ed.  208,  29 
Sup.  Ct.  Rep.  92,  and  cases  cited;  Johnson 
V.  Powers,  139  U.  S.  156,  35  L.  ed.  112, 
11  Sup.  Ct.  Rep.  525.  In  Chase  v.  Henry, 
166  Mass.  577,  55  Am.  St.  Rep.  423,  44 
N.  £.  988,  it  was  held  that  discharge  in 
insolvency  in  this  commonwealth  did  not 
bar  the  debt  of  a  copartnership,  one  mem- 
ber of  which  was  a  nonresident,  although 
two  were  residents  and  the  copartnership 
had  a  regular  place  of  business  here.  It 
has  been  several  times  held  that  judgment 
against  one  surviving  partner  upon  a  claim 
against  the  partnership  was  not  admissible 
in  evidence  against  the  executors  of  a  de- 
ceased partner,  although  the  existence  of 
the  partnership  was  not  disputed.  Bucking- 
ham V.  Ludlum,  37  N.  J.  Eq.  137;  Moore's 
Appeal,  34  Pa.  411;  Sturges  v.  Beach,  1 
Conn.  507;  Larison  v.  Hager  (C.  C.)  44 
Fed.  49.  The  converse,  which  is  exactly 
parallel  to  the  present  case,  namely,  that 
a  judgment  in  favor  of  one  partner  or  joint 
and  several  debtor  will  not  avail  his  asso- 
ciate in  liability,  has  often  been  decided. 
Townsend  v.  Riddle,  2  N.  H.  448;  McLelland 
v.  Ridgeway,  12  Ala.  482;  State  Bank  v. 
Robinson,  13  Ark.  214-221;  Detroit  v. 
Houghton,  42  Mich.  459,  460,  4  N.  W.  171, 
287.  It  is  difficult  to  conceive  of  persons 
more  closely  identified  with  their  common 
business  than  joint  debtors  and  partners, 
and  if  judgments  against  one  do  not  bind 
his  associate,  we  do  not  seen  how  persons 
occupying  the  less  intimate  relation  to 
each  other,  which  Bigelow  and  Lewisohn 
did,  can  be  found  as  privies.  See  also 
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Williams  v.  Bankhead,  19  Wall.  563^70, 
22  L.  ed.  184,  187. 

Apart  from  authority  and  on  principle, 
the  same  result  seems  necessary.  Joint 
tort  feasors  act  in  unison  respecting  a 
common  wrongful  enterprise.  It  is  one  of 
the  penalties  which  the  commoq  law  (differ- 
ing in  this  respect  from  the  civil  law)  in- 
flicts upon  those  who  jointly  engage  in  inten- 
tional violation  of  the  rights  of  others,  that 
each  shall  be  left  to  bear  the  natural  re- 
sults of  his  conduct.  Courts  will  not  lend 
their  aid  in  adjusting  the  conflicting  claims 
of  wrongdoers  touching  their  own  turpi- 
tude. An  injured  party  is  given  the  right 
to  pursue  his  remedy,  either  singly  or  to- 
gether, against  those  who  thus  cause  injury, 
and  may  proceed  to  judgment  against  all 
in  separate  actions.  He  is  barred  only  by 
a  satisfaction.  An  inevitable  corollary  of 
these  generally  undisputed  propositions,  and 
one  consonant  with  a  fundamental  sense 
of  justice,  is  that  a  party  has  a  right  to 
try  his  case  against  everybody  who  has  done 
him  a  wrong  by  inmiediate  and  direct  cuK 
pable  action.  He  is  not  precluded  by  a 
failure  against  one  alleged  joint  wrong- 
doer from  attempting  to  pursue  another. 
He  is  entitled  to  his  day  in  court  against 
a  particular  adversary.  We  believe  there 
are  no  exceptions  to  this  rule  stated  in  this 
form.  The  cases  where  judgment  in  favor 
of  an  active  agent  or  servant  avails  a 
passive  principal  or  master  (Portland  Gold 
Min.  Co.  V.  Stratton's  Independence,  16 
L.R.A.(N.S.)  677,  85  C.  C.  A.  393,  158 
Fed.  63,  and  cases  cited),  or  where  the  re- 
lation of  indemnitor  and  indemnitee  exists 
(Port  Jervis  v.  First  Nat.  Bank,  96  N.  Y. 
550),  do  not  constitute  exceptions  to  this 
rule,  but  stand  on  a  different  ground. 

For  another  reason  the  New  York  judg- 
tnent  in  favor  of  Lewisohn  seems  not  to  be 
a  bar.  The  joint  actor  with  the  defendant 
was  not  the  defendant  in  the  New  York 
suit,  but  it  was  prosecuted  against  his 
executors.  If  it  be  assumed  that  there  was 
a  kind  of  privity  between  the  two  who 
acted  in  concert,  that  privity  was  broken 
by  the  death  of  one.  There  is  no  privity 
between  Lewisohn's  executors  and  Bigelow. 
Ela  V.  Edwards,  13  Allen,  48,  90  Am.  Dec. 
174;  Merrill  v.  New  England  Mut.  L.  Ins. 
Co.  103  Mass.  245-249,  4  Am.  Rep.  548; 
Thomson  v.  American  Surety  Co.  170  N.  Y. 
109,  62  N.  E.  1073.  It  cannot  be  said  that 
the  plaintiff  has  elected  to  pursue  his 
remedy  against  the  estate  of  Lewisohn  to 
the  exclusion  of  his  rights  against  Bigelow. 
As  between  joint  tort  feasors  the  doctrine 
of  election  has  no  application,  and  more- 
over  the  plaintiff  sought  the  New  York 
forum  voluntarily  only  in  the  sense  of  be- 
ing compelled  to  go  there  that  a  court  might 
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acquire  jurisdiction  of  those  defendants. 
The  determination  that  the  relation  between 
Lewisohn  and  Bigelow  was  that  of  joint 
tort  feasors  respecting  a  cause  of  action 
arising  ex  delicto  disposes  also  of  the  argu- 
ment pressed  by  the  defendant,  that  Lewis- 
ohn was  trustee,  agent,  or  representative  of 
Bigelow  to  such  an  extent  that  he  was  in 
privity  with  him.  See  Bigelow  ▼.  Old 
Dominion  Copper  Min.  &  Smelting  Co.  74 
N.  J.  Eq.  467,  71  Atl.  153-176.  The  con- 
elusion  is  therefore  that  the  matters  set 
up  in  the  supplemental  answers  do  not 
preclude  the  plaintifif  from  continuing  the 
prosecution  of  the  present  suits. 

Both  parties  have  introduced  a  large 
amount  of  evidence  as  to  the  law  of  New 
York  touching  the  effect  which  would  by 
its  courts  be  accorded  to  the  judgment 
against  the  plaintiff  in  the  Lewisohn  liti- 
gation, in  a  suit  like  the  present  pending 
in  its  courts  against  the  defendant.  In 
the  view  which  we  take  of  this  case  that 
question  has  become  wholly  immaterial, 
and  we  do  not  pass  upon  it. 

13.  The  defendant  has  briefly  argued  that 
a  decision  for  the  plaintiff,  in  these  suits 
involves  a  denial  to  him  of  due  process  of 
law,  the  equal  protection  of  the  laws,  and 
an  impairment  of  the  obligation  of  con- 
tracts. It  does  not  seem  necessary  to  dis- 
cuss these  arguments  further  than  to  say 
that  they  do  not  appear  to  us  to  have  any 
application  to  the  issues  here  pending. 

14.  The  present  cases  were  upon  the 
calendUr  of  the  full  court  for  argument  at 
its  January  sitting,  1908.  Upon  motion 
of  the  defendant,  based  upon  representations 
as  to  the  need  of  delay  to  enable  him  to  pre- 
pare a  brief,  they  were  assigned  as  the  first 
cases  for  argument  at  the  T\arch  sitting 
of  this  court,  1908.  A  few  days  before  the 
conning  in  of  the  court  at  that  sitting,  the 
presient  defendant  applied  to  the  court  of 
chancery  in  the  state  of  New  Jersey,  where 
the  plaintiff  is  domiciled,  and  secured  a 
temporary  injunction  against  its  prosecu- 
tion of  these  suits.  The  suit  in  New  Jersey 
was  decided  adversely  to  the  plaintiff  by 
the  chancellor,  in  whose  elaborate  opinion 
one  of  the  vice  chancellors  concurred,  on 
August  8,  1908.  Bigelow  v.  Old  Dominion 
Copper  Min.  &  Smelting  Co.  supra.  This 
decision  was  not  by  the  court  of  last  resort, 
and  the  present  defendant,  the  plaintiff 
there,  asserted  that  he  intended  to  prosecute 
and  appeal  to  the  highest  court  in  the  state 
of  New  Jersey.  Thereupon,  on  motion,  an 
interlocutory  decree  was  entered  by  a  single 
justice  of  this  court,  restraining  the  defend- 
ant, "his  attorneys,  agents,  and  servants, 
from  further  prosecuting  the  action  com- 
menced by  said  Bigelow  against  the  plain- 
tiff in  the  court  of  chancery  of  the  state  of 
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New  Jersey,  .  •  .  and  from  commen- 
cing or  prosecuting  any  other  suit  or  pro- 
ceeding, either  in  law  or  in  equity,  except 
in  this  court,  against  the  plaintiff  to  pre- 
vent it  from  obtaining  the  final  decision 
and  decree  of  this  court,  or  in  any  manner 
to  delay  or  impede  the  presentation  of  said 
case."  These  suits  were  then  pending  be- 
fore the  full  court  under  Rev.  Laws,  chap. 
169,  §  19.  This  statute,  however,  does  not 
prevent  the  entering  by  a  single  justice 
of  decrees  respecting  interlocutory  matters 
which  may  call  for  a  speedy  hearing  and 
decision,  but  in  no  wise  affecting  the  ques- 
tions covered  by  the  final  decree.  Rev.  Laws, 
chap.  159,  §§  17,  21,  22;  Parker  v.  Nicker- 
son,  137  Mass.  487,  491.  The  defendant 
appealed  from  this  interlocutory  decree  and 
from  a  refusal  of  the  single  justice  to 
modify  or  vacate  it. 

It  is  a  general  principle  of  chancery  juris- 
prudence that,  as  between  courts  of  co-ordi- 
nate and  concurrent  jurisdiction,  the  court 
which  first  obtains  possession  of  a  transac- 
tion shall  dispose  of  it  without  interfer- 
ence from  other  courts.  Riggs  v.  Johnson 
County,  6  Wall.  166,  196,  18  L.  ed.  768,  776 ; 
Home  Ins.  Co.  v.  Howell,  24  N.  J.  £q.  238. 
The  jurisdiction  of  courts  of  equity  to 
restrain  a  citizen  suitor  from  prosecutii^ 
litigation  in  another  state  is  well  settled. 
Cunningham  v.  Butler,  142  Mass.  47,  56 
Am.  Rep.  667,  6  N.  £.  782;  s.  c.  8uh  notn» 
Cole  V.  Cunningham,  133  U.  S.  107,  33  L. 
ed.  538,  10  Sup.  Ct.  Rep.  269.  The  present 
suits  were  begun  October  7,  1902.  This 
court  plainly  had  jurisdiction  of  the  sub- 
ject-matter and  the  parties.  The  defendant 
made  no  contest  in  these  respects,  but  pro- 
ceeded to  hearing  upon  the  merits,  and 
accepted  the  jurisdiction  of  the  court  up 
to  the  point  of  argument  before  the  full 
bench.  It  was  manifestly  proper  that  at 
this  stage  of  the  proceedings,  in  view  of 
his  conduct  of  the  suits  theretofore,  he 
should  be  restrained  from  attempting  to 
interfere  in  courts  of  other  jurisdiction 
with  the  conclusion  of  this  litigation.  It 
is  hardly  necessary  to  say  that  the  inter- 
locutory decree  does  not  purport  to  restrain 
him  from  enforcing  whatever  rights  he 
may  have  to  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to  the 
Bnal  judgments  which  may  be  entered  in 
this  court.  His  full  rights  under  the  Fed- 
eral Constitution  are  preserved. 

The  decrees  are  to  be  so  modified  as  to- 
include  the  costs  of  these  appeals,  and  as 
modified  are  affirmed* 

So  ordered. 

Knowlton,  Ch.  J.,  dissenting: 
This  is  an  important  case.    The  decrees 
from  which  the  appeal  was  taken  to  this- 
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court  call  for  the  payment  of  considerably 
more  than  $2,000,000.  The  questions  of  law 
involved  are  far-reaching.  As  I  do  not 
agree  to  the  opinion  of  the  majority  of  the 
court,  I  deem  it  my  duty  to  state  the  rea- 
sons for  my  dissent. 

The  fundamental  question  is:  What 
right  and  power  has  a  corporation  to  bind 
itself,  acting  through  its  stockholders  in 
confirmation  of  the  doings  of  its  directors, 
in  the  transaction  of  business,  after  it  has 
been  completely  organized  under  the  law  of 
the  state  of  New  Jersey,  and  after  the 
amount  of  the  capital  required  to  authorize 
it  to  do  business  under  the  statute  has  been 
paid  in,  but  before  the  whole  of  its  capital 
stock  has  been  issued  or  subscribed  for? 
The  plaintiff  corporation  was  established 
under  the  laws  of  the  state  of  New  Jersey. 
Its  rights  and  powers,  and-  the  rights  of 
its  stockholders,  depend  upon  the  law  of 
that  state.  Unless  it  has  sufifered  a  wrong 
as  a  corporation  of  that  state,  it  has  no 
standing  here. 

To  organize  a  corporation  under  the  laws 
of  New  Jersey,  articles  of  association  in 
writing  must  be  signed  by  not  less  than 
three  persons,  stating  the  name  of  the 
company,  the  place  or  places  where  its 
business  is  to  be  conducted,  the  object  for 
which  it  is  to  be  formed,  "the  total  amount 
of  the  capital  stock  of  such  company,  which 
shall  not  be  less  than  $2,000  the  amount 
with  which  they  will  commence  business, 
which  shall  not  be  less  than  $1,000,  and  the 
number  of  shares  into  which  the  same  is 
divided,  and  the  par  value  of  each  share." 
It  must  also  contain  a  statement  of  the 
names  and  residences  of  the  stockholders 
and  the  number  of  shares  held  by  each,  with 
the  "periods  at  which  such  company  shall 
conunence  and  terminate,  not  exceeding 
fifty  years."  1  Gen.  Stot.  (N.  J.)  1896,  pp. 
912,  94«,  "Corporations"  §§  10,  11,  189. 
The  certificate  must  be  proved  and  ac- 
knowledged, and  then  recorded  as  deeds  of 
real  estate  are  required  to  be  recorded.  It 
must  also  be  filed  in  the  office  of  the 
secretary  of  state.  When  this  has  been 
done,  the  company  is  a  corporation  from 
the  time  of  the  commencement  of  the 
period  fixed  in  the  certificate. 

The  report  of  the  single  justice,  with  the 
evidence,  shows  that  the  plaintiff  corpo- 
ration was  organized  in  all  respects  in  com- 
pliance with  the  statute,  that  the  requisite 
amount  of  capital  to  qualify  it  to  commence 
business  was  paid  in  in  cash,  and  that  the 
corporation  was  legally  authorized  to  do 
any  business  within  the  purposes  of  its 
organization.  Although  by  a  small  part  of 
its  authorized  capital  had  been  paid  in  or 
subscribed  for,  it  was  permitted  by  law  to 
exercise  all  the  powers  of  a  corporation  and 
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to  perform  all  its  contemplated  functions 
for  fifty  years,  if  it  could  obtain  money 
or  credit  sufficient  for  the  purpose.  It  then 
made  contracts  with  the  defendant,  Bige- 
low,  and  his  associate,  Lewisohn,  who  were 
the  promoters  of  it,  and  who  therefore  stood 
in  fiduciary  relations  to  it,  which  contracts 
would  be  voidable  as  fraudulent  for  that 
reason,  unless  there  was  a  full  and  fair 
disclosure  of  the  facts  to  the  corporation,  as 
represented  either  by  an  independent  board 
of  directors,  who  were  in  a  position  proper- 
ly to  protect  its  rights,  or  by  its  existing 
stockholders,  who  were  the  owners  of  it. 
The  directors  were  selected  by  the  defend- 
ant and  Lewisohn,  and  they  were  not  un- 
partial  and  independent  officers,  qualified 
properly  to  represent  the  corporation  in 
matters  where  its  interests  might  be  adverse 
to  those  of  the  promoters.  Indeed,  as  stock- 
holders, they  were  then  the  representatives 
of  the  promoters.  The  capital  which  they 
paid  in  under  their  subscriptions  was  paid 
with  money  furnished  by  the  promoters, 
and  the  beneficial  interest  in  all  the  stock 
of  the  company,  as  it  was  then  organized, 
was  in  the  defendant  and  Lewisohn,  who 
were  the  real  owners  of  the  entire  corpo- 
ration. Under  these  contracts,  and  in  pay- 
ment for  property  conveyed  to  the  corpora- 
tion, 30,000  shares  of  stock  were  issued  to 
the  defendant  and  Lewisohn,  and  taken  in 
their  names,  and  100,000  shares  were  issued 
to  Philip  E.  Dumaresq,  ''who  took  them 
as  the  nominee,  and  for  the  benefit  and 
subject  to  the  orders,  of  the  defendant  and 
Lewisohn."  These  shares  "were  held  for 
and  controlled  by  the  defendant  and  Lew- 
isohn." Twenty  thousand  shares  more, 
which  made  up  the  total  authorized  capital 
of  the  company,  were  found  by  the  judge  to 
have  been  still  the  property  of  the  corpora- 
tion itself,  and  they  were  intended  to  be 
issued  to  independent  subscribers  for  a 
working  capital.  They  then  stood  in  the 
name  of  Thomas  Nelson,  treasurer.  More 
than  two  months  after  the  original  con- 
tracts were  made,  and  while  the  ownership 
of  the  stock  was  as  above  stated,  all  the 
directors  of  the  corporation  signed,  in  th^ 
record  book,  a  statement  approving  of  the 
previous  action  of  the  board  in  making 
these  contracts,  and  a  similar  statement 
was  signed  by  the  defendant  and  Lewisohn 
and  Dumaresq  as  stockholders,  and  by  Nel- 
son as  a  stockholding  treasurer. 

Upon  these  findings  the  defendant  and 
Lewisohn  were  the  owners  of  all  the  au- 
thorized capital  stock  of  the  corporation, 
except  the  20,000  shares  in  the  treasury, 
which  belonged  to  the  corporation,  and 
through  the  corporation  they  owned  that 
also.  As  stockiiolders,  they  knew  all  the 
facts  affecting  the  validity  or  propriety  of 
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the  contracts  which  they  had  made  with 
the  company.  At  that  time  they  had  no 
interest  adverse  to  that  of  the  corporation, 
for  they  were  the  sole  owners  of  the  corpo- 
ration. One  question  is  whether  this  ratifi- 
cation with  full  knowledge,  by  all  the  stock- 
holders, was  binding  upon  the  corporation. 
Another  question  is  whether  the  contracts 
were  valid  when  originally  made,  having 
been  agreed  to  with  full  knowledge  by  the 
only  persons  beneficially  interested  in  the 
corporation.  More  specifically,  the  broad 
question  is  whether  a  corporation,  which 
has  full  power  to  make  every  other  kind  of 
a  contract  within  the  purposes  of  its  organi- 
zation, is  powerless  to  make  a  contract,  or 
through  its  stockholders  to  ratify  a  con- 
tract, with  one  standing  in  a  fiduciary  re- 
lation to  it. 

There  is  no  question  of  fraud  upon  the 
corporation;  for  all  of  the  owners  of  it 
were  fully  informed  in  regard  to  the  trans- 
actions and  approved  of  them.  Under  such 
circumstances  there  can  be  no  fraud.  After 
a  corporation  is  fully  organized,  the  stock- 
holders for  the  time  being  own  and  con- 
trol it.  In  a  broad  sense,  they  are  the  cor- 
poration, although  the  corporation  as  a 
separate  entity  may  exercise  its  powers  as 
an  individual,  under  their  direction  and 
for  their  benefit.  The  power  of  a  corpora- 
tion through  its  stockholders,  choosing 
proper  agents,  to  deal  formally  with  those 
in  a  fiduciary  relation  to  it,  is  established 
beyond  the  possibility  of  question.  It  mat- 
ters not  that  the  fiduciaries  are  themselves 
stockholders,  if  the  other  stockholders  are 
not  misled.  And  it  matters  not  whether 
they  constitute  all  of  the  stockholders,  or 
only  a  part  of  them,  if  all  the  stockholders 
know  all  the  facts  and  consent  to  the  trans- 
action. 

The  only  question  that  seems  to  me  de- 
batable on  this  branch  of  the  case  is  wheth- 
er the  power  of  the  corporation,  or  of  its 
stockholders,  to  act  in  matters  of  this 
kind,  is  taken  away  by  the  fact  that  its 
stock  is  not  all  issued,  and  that  a  part  of 
it  is  retained  to  be  issued  to  obtain  work- 
ing capital  or  for  other  purposes.  On 
principal,  it  is  difficult  to  see  how  this  can 
affect  its  right  under  the  law  to  do  busi- 
ness of  this  kind,  as  it  may  do  business 
of  every  other  kind. 

It  is  suggested  that  to  make  contracts 
with  one  in  a  fiduciary  relation  may  be  det- 
rimental to  the  interests  of  the  corpora- 
tion, and  constitute  a  fraud  upon  persons 
subsequently  subscribing  for  stock  not  then 
issued,  even  if  the  existing  stockholders 
know  all  the  facts  and  are  content.  But  it 
is  to  be  noticed  that,  under  the  law  of 
New  Jersey,  the  organization  of  a  corpora- 
tion does  not  necessarily  give  any  indica- 
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tion  or  suggestion  as  to  the  value  of  its 
stock.  It  does  not  indicate  that  more 
than  $1,000  of  capital  has  been  actually 
paid  in,  if  that  sum  is  fixed  in  the  articles 
of  association  as  the  amount  necessary  to 
qualify  it  to  do  business.  As  to  the  balance 
of  the  shares,  it  does  not  show  whether 
much,  or  little,  or  nothing  at  all,  has  been 
paid  upon  them.  It  does  not  indicate  that 
contracts  have  or  have  not  been  made  with 
the  corporation,  and,  if  they  have  been 
made,  whether  they  are  advantageous  or 
disadvantageous  to  it.  Under  this  system, 
everybody  is  bound  to  know  that,  apart 
from  the  general  facts  of  organization 
which  appear  of  record,  one  buying  stock  or 
subscribing  for  it  must  ascertain  by  in- 
quiry if  he  would  know  whether  it  is  of 
large  value  or  of  no  value.  Evidently  the 
statute  was  intended  to  give  very  broad  lati- 
tude to  organizers  of  corporations,  and  to 
give  corporations  full  powers  to  contract 
while  only  a  small  amount  of  stock  has 
been  issued,  which  may  be  owned  by  a  very 
few  persons. 

Promoters,  as  well  as  directors,  stand  in 
a  fiduciary  relation  to  a  corporation.  They 
do  not  stand  in  such  a  relation  directly  to 
particular  stockholders,  or  to  a  particular 
class  of  stockholders.  Their  relation  to 
stockholders  is  only  as  the  stockholders 
claim  through  the  corporation  by  virtue  of 
their  ownership  of  it.  Through  the  corpo- 
ration, promoters  and  directors  stand  in 
this  relation  to  those  who  own  stock  while 
their  fiduciary  relation  to  the  corporation 
continues.  They  are  never  in  such  a  rela- 
tion to  those  who  become  stockholders  after 
their  relation  to  the  corporation  has  ended. 
Their  fiduciary  relation  to  the  corporation 
extends  through  it  to  all  the  owners  of  it. 
The  stockholders  for  the  time  being  are  aU 
the  owners  of  it.  These  stockholders  can 
sell  its  property,  or  wind  it  up,  or  control 
it,  as  they  please.  No  one  else  has  any 
interest  in  it,  and  the  directors  or  pro- 
moters have  no  relations  as  such,  to  any- 
one else.  If  additional  stock  is  issued  after 
their  relations  to  the  corporations  are 
terminated,  they  are  not,  and  they  never 
were,  in  fiduciary  relations  to  the  taker» 
of  this  new  stock.  In  this  respect  there  is 
no  difference  between  directors  and  pro- 
moters. All  this  is  said  in  reference  to 
corporations  which  are  regularly  and  com- 
pletely organized,  and  are  authorized  to  do 
business  and  fully  to  exercise  their  powers 
and  franchises  under  the  law,  notwithstand- 
ing that  a  part  of  their  authorized  capital 
has  not  been  taken.  Of  course,  if  a  corpo- 
ration is  merely  in  an  inchoate  condition, 
and  has  not  acquired  the  power  to  exercise 
its  franchises,  a  different  rule  would  apply. 

So,  too,  promoters  may  enter   into  ar- 
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rangements  with  underwriters  or  syndicates 
or  single  persons  who  expect  to  take  stock, 
and  may  thus  assume  obligations.  In  the 
present  cases  I  do  not  intimate  that  the 
defendant  might  not  be  held  liable  to  some 
of  the  persons  who  arranged  with  him  to 
take  a  part  in  the  enterprise. 

But  whatever  may  be  thought  of  the  con- 
duct of  promoters  who  made  contracts  with 
a  corporation  while  they  are  the  sole  own- 1 
ers  of  it,  and  whether  it  be  held  that  their 
fiduciary  relations  extend  to  future  stock- 
holders or  only  to  those  who  are  the  own- 
ers while  this  relation  exists,  the  question 
before  us  is  whether,  under  the  law  of  New 
Jersey,  a  corporation  is  powerless  to  bind 
itself  as  to  such  contracts,  when  they  are 
entered  into  with  the  assent  of  the  existing 
stockholders,  all  of  whom  have  full  knowl- 
edge of  the  facts.  On  principle,  I  think 
that  a  corporation  organized  in  that  state 
is  not  BO  crippled.  Let  us  consider  the 
authorities. 

Be  Ambrose  Lake  Tin  &  Copper  Min.  Co. 
L.  R.  14  Ch.  Div.  390,  49  L.  J.  Ch.  N.  S. 
467,  42  L.  T.  N.  S.  604,  28  Week.  Rep.  783, 
was  a  case  in  which  a  sale  of  property  was 
made  to  a  corporation  by  the  promoters  of 
it,  which  would  have  been  voidable  for 
fraud  if  the  promoters  had  not  been  the 
owners  of  its  stock.  It  was  held  that,  inas- 
much as  the  vendors  were  themselves  the 
stockholders  of  the  company  and  knew  all 
the  facts,  there  was  no  fraud  upon  the 
corporation.  In  this  case  the  judges 
thought  that  one  of  the  purposes  of  these 
promoters  was  to  obtain  profit  from  future 
purchasers  of  the  stock  who  were  ignorant 
of  the  transaction;  but  under  the  circum- 
stances the  corporation  could  not  avoid  the 
contract.  In  North-West  Transp.  Co.  ▼. 
Beatty,  L.  R.  12  App.  Cas.  589,  a  contract 
of  purchase  of  property  by  a  corporation 
was  entered  into  by  directors  with  one  of 
their  ntunber.  It  was  held  that  the  vendor 
was  entitled  to  exercise  his  voting  power 
as  a  stockholder  to  ratify  the  contract.  He 
controlled  a  majority  of  the  votes  through 
ownership  of  his  stock,  acquired  in  a 
manner  authorized  by  the  constitution  of 
the  company.  It  was  held  that  his  exercise 
of  his  power  could  not  be  deemed  oppres- 
sive for  this  reason.  Sir  Richard  Bag- 
gallay,  in  delivering  the  unanimous  opinion 
of  the  privy  council,  said:  "Unless  some 
provision  to  the  contrary  is  to  be  found  in 
the  charter  or  other  instrument  by  which 
the  company  is  incorporated,  the  resolution 
of  a  majority  of  the  shareholders  duly 
convened,  upon  any  question  with  which 
the  company  is  legally  competent  to  deal, 
is  binding  upon  the  minority,  and  conse- 
quently upon  the  company.  And  every 
shareholder  has  a  perfect  right  to  vote 
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upon  any  such  question,  although  he  may 
have  a  personal  interest  in  the  subject- 
matter  opposed  to,  or  different  from,  the 
general  or  particular  interests  of  the  com- 
pany." Referring  to  dealings  with  a  di- 
rector acting  in  a  fiduciary  capacity,  he 
said:  "Any  such  dealing  or  engagement 
may,  however,  be  affirmed  or  adopted  by 
the  company,  provided  such  affirmance  or 
adoption  is  not  brought  about  by  unfair  or 
improper  means,  and  is  not  illegal  or  fraud- 
ulent or  oppressive  towards  those  share- 
holders who  oppose  it."  In  this  case  ratifi- 
cation was  by  only  a  small  majority  of  the 
stockholders. 

Salomon  ▼.  Salomon  k  Co.  [1897]  A.  C. 
22,  was  a  case  in  which  the  proprietor  of 
a  business  organized  a  corporation  with  a 
capital  stock  of  40,000  shares,  of  the  par 
value  of  £1  each.  He,  his  wife,  hi» 
daughter,  and  his  four  sons  took  (1)  share 
each.  With  only  (7)  shares  taken,  he  sold 
out  his  business  to  the  corporation  for  a 
price  which  might  be  found  to  be  much 
more  than  it  was  worth.  He  then  took 
20,000  shares  more  of  the  stock.  The  re- 
maining 19,993  shares  never  were  issued. 
The  company  soon  became  insolvent,  and  a 
receiver,  in  the  interest  of  creditors,  sought 
to  hold  this  organizer  and  promoter  for 
fraud  upon  the  corporation.  It  was  held 
upon  these  facts  that  there  was  no  fraud 
and  no  liability.  Lord  Chancellor  Halsbury 
quoted  from  the  headnote  in  Erlanger  v. 
New  Sombrero  Phosphate  Co.  L.  R.  3  App. 
Cas.  1218,  39  L.  T.  N.  S.  269,  26  Week. 
Rep.  65,  6  Eng.  Rul.  Cas.  777,  and  then> 
said:  "But  if  every  member  of  the  com- 
pany— every  shareholder — knows  exactly 
what  is  the  true  state  of  the  facts  (which 
for  this  purpose  must  be  assumed  to  be  the 
case  here),  Vaughan  Williams's  J.,  con- 
clusion seems  to  me  to  be  inevitable,  that 
no  case  of  fraud  upon  the  company  could 
here  be  established."  He  said  this  in  a  case 
in  which  only  seven  shares  of  stock  out  of 
an  authorized  capital  of  40,000  shares  had 
been  issued  when  the  contract  with  the 
promoter  was  made.  This  case  seems  to 
me  fully  to  cover  the  case  at  bar,  in  which 
the  only  fraud  proved  was  the  constructive 
fraud  of  a  sale  to  a  corporation  from  one 
in  a  fiduciary  relation  to  it. 

Other  cases  establish  the  proposition  that 
it  makes  no  difference  that  not  all  the 
stock  of  the  company  has  been  issued,  if 
the  holders  of  all  outstanding  stock  agree. 
In  St.  Louis,  Ft.  S.  k  W.  R.  Co.  v.  Tiernan, 
37  Kan.  606,  15  Pac.  544;  and  Stewart  v. 
St.  Louis,  Ft.  S.  k  W.  R.  Co.  (C.  C.)  41 
Fed.  736,  a  part  of  the  stock,  although  not 
a  large  amount,  was  issued  to  municipali- 
ties after  the  transaction  to  which  the 
stockholders    agreed.      In    Hutchinson    v. 


352 


MASSACHUSECTS  SUPREME   JUDICIAL  COURT. 


Sept., 


Simpson,  92  App.  Div.  382,  87  N.  Y.  Supp. 
369,  a  large  amount  of  stock  was  held  in 
the  treasury  for  other  corporate  uses.  The 
same  was  true  in  Blum  v.  Whitney,  185 
N.  Y.  232,  77  N.  E.  1169,  which,  in  its 
reasoning  and  the  authorities  cited,  is  a 
very  strong  case  for  the  defendant.  Only 
a  part  of  the  authorized  stock  had  heen 
issued  when  the  contract  was  made  in  Re 
British  Seamless  Paper  Box  Co.  L.  R.  17 
Ch.  Div.  467,  50  L.  J.  Ch.  N.  S.  497,  44 
L.  T.  N.  S.  498,  29  Week  Rep.  690,  and 
more  was  issued  about  a  year  and  a  quarter 
afterwards.  Tompkins  v.  Sperry,  96  Md.  660, 
54  Atl.  254,  is  an  important  case  supporting 
the  proposition  that  stockholders  may  bind 
the  corporation  in  transactions  of  this  kind, 
which  are  voidable  for  constructive  fraud. 
lExcept  as  I  shall  state  hereafter,  I  know 
y)f  no  case  which  holds  that  it  makes  any 
difference  that  not  all  the  stock  has  been 
issued,  if  the  corporation  is  completely 
organized  and  authorized  to  go  on  with 
its  ordinary  business.  There  are  dicta  of 
some  English  judges,  indicating  that  such 
a  transaction,  when  it  is  expected  that  a 
prospectus  will  be  issued  under  the  English 
practice  inviting  subscriptions  for  stock 
from  the  public,  would  be  fraudulent  as 
against  future  stockholders.  These  are  in 
opinions  in  which  the  judges  hold  that  there 
is  no  fraud  upon  the  corporation,  as  there 
was  knowledge  and  consent  of  the  stock- 
holders, and  thev  seem  to  assume  that  the 
corporation  is  not  fully  organized  and  quali- 
fied to  do  business.  But  they  are  without 
discussion  or  seeming  consideration  of  the 
question  when  a  corporation  and  its  stock- 
holders become  competent  to  make  binding 
contracts  as  to  such  matters.  Other  cases 
which  support  the  defendant's  position  are 
Foster  v.  Seymour  (C.  C)  23  Blatchf.  107, 
23  Fed.  65,  McCracken  v.  Rob: son,  6  C.  C. 
A.  400,  14  U.  S.  App.  602,  57  Fed.  375, 
And  Barr  v.  New  York,  L,  E.  k  W.  R.  Co. 
125  N.  Y.  263,  26  N.  E.  146. 

This  court,  in  Hay  ward  v.  Leeson,  176 
Mass.  310,  49  L.R.A.  725,  57  N.  E.  656, 
in  dealing  with  a  corporation  established 
under  the  laws  of  Tennessee,  held  that  the 
receivers  of  the  company  might  maintain 
■a  suit  for  fraud  against  promoters,  not- 
withstanding that  the  stockholders,  at  the 
time  of  the  transaction,  knew  all  the  facts 
and  agreed  to  the  contract.  The  particu- 
lars of  the  statute  of  Tennessee  as  to  the 
organization  of  corporations  do  Bot  appear 
in  tlie  report  of  the  case.  When  the  present 
suits  came  before  the  court  upon  a  de- 
murrer, Ilavward  v.  Leeson  was  followed 
and  held  to  govern  them.  188  Mass.  315, 
108  Am.  St.  Rep.  479,  74  N.  E.  653.  The 
precise  questions  which  were  then  before  us 
have  been  considered  by  the  circuit  court 
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of  the  United  States  and  the  United  States 
circuit  court  of  appeals  in  the  second  cir- 
cuit, in  a  suit  brought  by  this  plaintiff 
against  Lewisohn's  heirs,  and  upon  a  de- 
murrer to  averments  of  fact  against  Lew- 
isohn  substantially  identical  with  those 
against  the  defendant  in  the  present  suits, 
there  was  a  decision  for  the  defendants. 
Old  Dominion  Copper  Min.  Co.  v.  Lewisohn 
(C.  C.)  136  Fed.  916,  s.  c.  79  C.  C.  A.  634, 
148  Fed.  1020.  As  appears  by  the  record 
before  us,  five  judges  of  the  Federal  courts 
in  that  circuit,  at  different  stages  of  tlie 
proceeding,  agreed  in  their  view  of  the  law 
of  the  case.  The  suit  was  then  carried  to 
the  Supreme  Court  of  the  United  States, 
and  the  justices  of  that  court  were  unani- 
mous in  sustaining  the  defendants'  de- 
murrer. Upon  the  averments  of  the  bill, 
they  treated  Bigelow  and  Lewisohn  as  the 
real  owners  of  the  corporation  when  the 
contracts  were  made,  through  their  ap- 
pointees, who  took  the  stock  which  they 
paid  for.  The  judge  who  wrote  the  opinion 
sat  as  chief  justice  with  those  other  mem- 
bers of  this  court  who  took  part  in  the 
decision  of  Hayward  v.  Leeson.  The  view 
expressed  in  the  opinion  of  the  Supreme 
Court  of  the  United  States  is  at  variance 
with  a  part  of  the  reasoning  and  with  the 
decision  in  Hayward  v.  Leeson.  This  latest 
decision  must  be  treated  as  establishing  the 
law  for  the  Federal  courts.  The  cases  cited 
show  that  the  law  is  settled  in  the  same 
way  in  some  of  the  state  courts. 

In  addition  to  the  deference  that  a  unani- 
mous opinion  of  the  justices  of  the  Supreme 
Court  of  the  United  States  should  receive 
in  any  other  court,  it  is  for  me  a  very  im- 
portant consideration  that,  upon  questions 
which  will  often  be  litigated  in  the  Federal 
tribunals  by  reason  of  the  divorce  citizen- 
ship of  the  parties,  the  law  ought  to  be 
the  same  in  the  state  courts  as  in  the  Fed- 
eral courts.  It  would  be  unfortunate  if, 
in  this  large  class  of  cases,  the  rights  of  a 
suitor  should  depend  upon  whether  he  is 
finally  held  subject  to  the  jurisdiction  of  a 
Federal  court  or  to  that  of  a  state  court. 

It  seems  to  me  that  the  great  weight 
of  authority  upon  the  turning  point  of  this 
case  is  in  favor  of  the  defendant.  I  do  not 
regard  the  case  of  Erlanger  v.  New  Som- 
brero Phosphate  Co.  L.  R.  3  App.  Cas.  1218, 
39  L.  T.  N.  S.  269,  26  Week.  Rep.  65,  6 
Eng.  Rul.  Cas.  777  (L.  R,  6  Ch.  Div.  73,  46 
L.  J.  Ch,  N.  S.  426,  36  L.  T.  N.  S.  222, 
25  Week.  Rep.  436),  relied  on  by  the  plain- 
tiff, as  having  any  bearing  upon  the  ques- 
tion on  which  the  present  case  turns, 
namely,  when  is  a  corporation  so  far  organ- 
ized that  its  stockholders,  acting  with  full 
knowledge,  can  bind  it?  No  such  question 
arose  in  that  case,  and  there  was  no  oc- 
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casion  to  consider  such  a  question.  So  far 
as  appears,  the  question  was  never  thought 
of.  The  court  was  dealing  with  a  fraud 
upon  a  corporation  whose  stockholders 
were  ignorant  of  the  facts  that  constituted 
the  fraud,  and  took  no  action  in  regard  to 
the  matter.  It  seems  to  me  that  the  dicta 
of  certain  English  judges  relied  on  by  the 
majority  of  the  court  overlook  the  fact  that 
the  fiduciary  relation  of  promoters  of  a 
corporation  is  of  no  practical  consequence 
if  the  promoters  are  the  sole  owners  of  the 
corporation,  and  if,  at  the  time  of  the 
transaction  in  question,  the  corporation  is 
legally  organized  and  qualified  to  do  every 
kind  of  business,  although  this  fact  is 
generally  recognized  by  the  English  courts. 
I  also  think  that  the  judges  uttering  the 
dicta  were  influenced  by  the  statutory  pro- 
vision in  the  English  law  for  the  issuing  of 
a  prospectus  to  the  public,  inviting  sub- 
scriptions to  the  stock  after  the  corpora- 
tion is  organized  in  other  particulars. 
There  is  no  such  provision  in  the  statute 
of  New  Jersey. 

It  is  also  to  be  remembered  that  the  dicta 
were  uttered  in  connection  with  decisions 
that  the  corporation  was  bound  by  the 
knowledge  and  action  of  all  its  existing 
stockholders,  notwithstanding  that  only  a 
part  of  the  authorized  stock  had  been  taken. 
One  or  two  of  the  dicta  are  in  other  cases 
in  which  no  question  in  regard  to  action  by 
all  the  stockholders  with  knowledge  arose. 
In  Pietsch  v.  Milbrath,  123  Wis.  647,  651, 
68  L.R.A.  946,  107  Am.  St.  Rep.  1017,  101 
N.  W.  388,  102  N.  W.  342,  it  appears  that 
the  plaintiffs  took  their  stock  upon  grossly 
false  representations  as  to  the  organization 
of  the  corporation,  and  they  were  allowed 
a  remedy.  Yeiser  v.  United  States  Board  &. 
Paper  Co.  62  L.R.A.  724,  46  C.  C.  A.  667, 
107  Fed.  340,  348,  was  a  case  of  gross,  ac- 
tive fraud,  and  some  stockholders  who  were 
ignorant  of  the  facts  were  brought  in 
before  the  transaction  in  question  was  con- 
summated. Of  course,  this  decision  is  of 
no  effect  as  against  the  later  adjudication  in 
210  U.  S.  206,  52  L.  ed.  1025,  28  Sup.  Ct. 
Rep.  634,  covering  the  precise  question  be- 
fore us.  Neither  of  these  two  cases  seems 
to  me  important  in  reference  to  the  ques- 
tion on  which  the  present  decision  depends. 
I  think  the  corporation  in  the  present  case 
is  boiftid  by  the  knowledge  and  consent  of 
its  stockholders. 

The  defendant  relies  upon  the  independ- 
ent defense  that  the  decision  against  the 
plaintiff,  upon  the  same  averments  of  fact 
in  the  suit  against  the  other  of  the  two  joint 
actors,  is  a  bar  to  the  present  claim,  as 
res  jiidicata.  Evidence  was  introduced  to 
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prove  the  law  of  New  York,  where  the 
decree  was  entered.  The  defendant  called 
thirteen  witnesses  of  the  greatest  eminence 
and  distinction,  who  testified  as  experts  in 
law  that,  in  their  opinion,  under  the  law 
of  New  York,  the  decree  would  be  a  bar  to 
these  suits,  if  they  were  brought  against 
this  defendant  in  the  courts  of  that  state. 
Many  of  these  witnesses  had  had  a  long 
judicial  experience.  Three  of  them  had 
sat  in  the  court  of  appeals,  two  of  them 
for  long  terms,  and  one  as  a  chief  judge. 
Several  others  had  served  a  long  time  in 
the  supreme  court  of  New  .York,  sitting  in 
the  general  term  and  in  the  appellate 
division.  Others  had  held  other  high  posi- 
tions in  their  profession,  and  all  of  them 
were  lawyers  whose  opinions  are  entitled 
to  great  weight.  The  plaintiff  called  two 
eminent  lawyers,  who  expressed  a  contrary 
opinion.  Many  decisions  of  the  courts  of 
New  York  were  also  put  in  evidence.  The 
defendant  contended  that,  if  the  decree  is  a 
bar  under  the  law  of  New  York,  it  is 
equally  so  when  pleaded  in  Massachusetts. 

If  it  were  necessary  to  consider  this 
branch  of  the  defense,  it  perhaps  would  be  a 
grave  question  whether  the  defense  was  or 
was  not  made  out.  But  as  to  that  I  express 
no  opinion,  preferring  to  rest  this  opinion 
on  the  other  ground. 

I  am  autltorized  to  say  that  Mr.  Justice 
Morton  concurs  in  this  opinion. 

Hanrmond,  J.,  dissenting: 

Upon  the  questions  (1)  whether  the  facts 
found  by  the  single  justice  are  supported 
by  the  evidence  and  should  stand;  (2) 
whether  "the  transaction  is  to  be  deter- 
mined by  the  law  of  Massachusetts;"  (3) 
whether  the*  plaintiff  has  been  guilty  of 
laches;  (4)  what  shall  be  the  nature  of 
the  relief  (if  there  is  any  relief) ;  (6)  what 
effect  shall  be  given  to  the  judgment  ren- 
dered in  the  Lewisohn  Case  by  the  circuit 
court  of  the  United  States  for  the  southern 
district  of  New  York;  (6)  whether  a  de- 
cision for  the  plaintiff  in  these  suits  in- 
volves a  denial  to  the  defendant  of  due  pro- 
cess of  law,  or  the  equal  protection  of  the 
laws;  and  (7)  whether  the  interlocutory 
order  entered  by  a  single  justice  enjoining 
the  defendant  from  further  prosecuting  his 
suit  against  the  plaintiff  elsewhere  except 
in  this  court  should  stand, — I  agree  with 
the  majority  of  the  court. 

But  upon  the  question  on  the  merits, 
namely,  whether  upon  the  facts  found  the 
defendant  is  answerable  to  the  plaintiff,  I 
agree  with  the  dissenting  opinion  filed  by 
the  chief  justice;  and  for  the  reasons  stated 
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therein  I  think  that  the  bills  should  be 
dismissed. 

Petition  for  rehearing  denied. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  May  27,   1912,   225   U.   S. 
,  111,  56  L.  ed.  1009,  32  Sup.  Ct.  Rep.  641. 


NORTH  DAKOTA  SUPREKE  COURT. 

STATE  OF  NORTH  DAKOTA   EX   REL. 
THOMAS  H.  POOLE,  Respt., 

V. 

AMASA  P.  PEAKE,  Adjutant  General, 

Appt. 

(—  N.  D.  — ,  136  N.  W.  197.)' 

Oertiorari  —  oonrt-martial  proceedinga 
—  review. 

1.  Relator,  Thos.  H.  Poole,  as  Brigadier 
General  (retired)  of  the  National  Guard  of 
this  state,  ^as  tried  and  convicted  by  a 
general  court-martial  of  certain  alleged  fel- 
onies claimed  to  have  been  committed  by 
him  in  violation  of  the  Articles  of  War  of 
the  United  States.  The  judgment  and  sen- 
tence of  such  court-martial,  which  dismissed 
him  from  the  National  Guard,  were  ap- 
proved by  the  Governor  and  Commander  in 
Chief  of  the  militia,  by  the  issuance  of  an 
order  accordingly.  Relator  sued  out  a  writ 
of  certiorari  in  the  district  court  of  Bur- 
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leigh  county  for  the  purpose  of  obtaining 
a  review  of  such  judgment  and  order.  This, 
appeal  is  from  the  judgment  of  that  court 
holding  the  judgment  and  order  aforesaid 
null  and  void  as  being  without  and  in  ex- ' 
cess  of  jurisdiction.  Held,  that  certiorari  i» 
a  proper  remedy  to  review  the  proceedings 
of  a  court-martial  for  the  purpose  of  de- 
termining whether  it  exceeded  its  jurisdic- 
tion. 

Militia  —  Articles  of  War  —  binding  ef- 
fect. 

2.  The  Articles  of  War  of  the  United 
States  do  not  govern  the  militia  or  National 
Guard  of  this  state  in  times  of  peace,  and 
consequently  relator  was  not  amenable  ta 
general  court-martial  for  the  alleged  viola- 
tions of  such  Articles  of  War.  Hence,  the 
district  court  properly  held  that  the  judg- 
ment and  sentence  of  such  court-martial  and 
the  order  of  the  Grovernor  and  Commander 
in  Chief  approving  the  same  were  null  and 
void|  because  in  excess  of  jurisdiction. 

(January  6,   1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Burleigh  . 
County,  annulling,  upon  certiorari,  a  judg- 
ment of  a  court-martial  dismissing  relator 
from  serviee  in  the  National  Guard.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Andrew  Miller  and  Melvin  A. 
Hildreth  for  appellant. 

Messrs.  Engerud,  Holt,  &  Frame  for 
respondent. 


Note,  —  Are  state  milittas  subject  to  the 
Articles  of  War  of  the  United  States, 

It  is  clear  that  state  militias  are  not  sub- 
ject to  the  Articles  of  War  of  the  United 
States  in  times  of  peace,  unless  such  Arti- 
cles have  been  adopted  or  promulgated  by 
the  state  as  a  part  of  the  state  regulations. 
This  was  the  rule  adhered  to  in  State  ex 
BEL.  Poole  v.  Peake,  and  it  finds  support  in 
the  following  additional  decisions: 

Thus,  in  Manley  v.  State,  —  Tex.  Crim. 
Rep.  — ,  137  S.  W.  1137,  it  was  held  that 
where  the  Governor,  who  alone  was  author- 
ized to  nrescribe  regulations  for  the  state 
militia,  had  not  adopted  and  promulgated 
the  United  States  Army  regulations,  such 
regulations  were  not  applicable  thereto  in 
times  of  peace,  and  that  therefore  an  officer 
of  the  state  militia  could  not  be  court- 
martialed  thereunder. 

And  in  Martin  v.  Mott,  12  Wheat.  19,  6 
L.  ed.  537,  it  was  held  that  a  state 
militiaman  who  has  refused  to  obey  an  or- 
der of  the  President,  calling  him  into  the 
public  service,  was  not,  in  the  sense  of  the 
act  of  Congress  of  1796,  chapter  101,  ''em- 
ployed in  the  service  of  the  United  States,'' 
so  as  to  subject  him  to  the  rules  and  Arti- 
cles of  War;  thus,  in  effect,  holding  that 
such  Articles  do  not  apply  to  militiamen 
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except  when  they  are  in  the  actual  service 
of  the  United  States.  And  in  Houston  v. 
Moore,  5  Wheat.  1,  5  L.  ed.  19,  it  was  held 
that  the  mere  calling  forth  of  the  militia  by 
the  President  does  not  render  them  subject 
to  the  Articles  of  War.  See  also  1  Win- 
throp,  Military  Law  &  Precedents,  p.  126. 

And  it  has  been  held  that  a  refusal  to 
obey  an  order  to  arms  emanating  from  the 
Governor  of  a  state  does  not  render  a  delin- 
quent amenable  to  the  Articles  of  War.  1 
Ops.  Atty.  Gen.  473. 

But  the  Articles  of  War  of  the  United 
States  may  be  adopted  and  incorporated  in 
a  state  code  of  regulations,  and  in  case  of 
such  an  adopton  the  state  militia  is  sub- 
ject thereto.  McGorray  v.  Murphy,  80  Ohio 
St.  413,  88  N.  £.  881,  17  Ann.  Cas.  444. 
And  see  Houston  v.  Moore,  6  Wheat  1,  6  L. 
ed.  19,  wherein  it  was  held  that  a  state  may 
provide  that  the  state  militia  shall  be  sub- 
ject to  the  Articles  of  War  of  the  United 
States,  and  may  also  provide  for  the  trial 
of  such  militiamen  by  a  state  court-martial, 
and  that  such  a  suit  is  not  repugnant  to  the 
laws  and  Constitution  of  the  United  States. 

As  to  superintending  control  of  civil 
courts  over  courts-martial,  see  note  to  State 
ex  rel.  Poole  v.  NuchoU,  20  L.R.A.(N.S:> 
413.  G.  J.  C. 
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Fiflk,  J.,  delivered  the  opinion  of  the 
eourt: 

While  fnlly  realizing  that  we  are  in  no 
manner  responsible  either  for  the  facts  or 
the  law  which  must  control  in  disposing 
of  this  appeal,  the  duty  which  has  been  as- 
signed the  writer  of  giving  expression  to 
the  views  of  the  court  is  not  a  pleasant  one, 
owing  to  the  nature  of  the  litigation,  and 
more  especially  in  view  of  the  fact  that  our 
conclusion  does  not  coincide  with  the  views 
entertained  by  the  Chief  Executive  of  the 
state,  as  well  as  by  prominent  officers  of 
the  National  Guard,  who  were  instrumental 
in  instituting  and  prosecuting  the  proceed- 
ing before  the  general  court-martial,  here- 
after mentioned,  out  of  which  proceeding 
this  litigation  arose.  Although  the  views 
of  these  high  officials  of  a  co-ordinate  branch 
of  the  state  government  are  entitled  incase 
of  doubt  to  much  respect  and  weight  rela- 
tive to  the  extent  of  the  powers  delegated 
to  them  by  the  Constitution  and  statutes, 
yet  such  views,  when  clearly  erroneous,  must 
be  declared  so  by  the  courts,  and  the  acts 
of  such  officials,  when  manifestly  in  excess 
of  jurisdiction,  must  be  adjudged  null  and 
void  whenever  their  legality  is  properly 
challenged  in  court,  for  otherwise  the  court 
would  not  be  discharging  its  constitutional 
duty. 

The  facts  necessary  to  a  full  understand- 
ing of  the  questions  involved  are  correctly 
stated  in  appellant's  brief,  and  in  substance 
are  as  follows:  This  cause  comes  to  this 
eourt  on  appeal  from  a  judgment  of  the  dis- 
trict eourt  of  the  sixth  judicial  district,  en- 
tered on  the  8th  day  of  January,  1911, 
which  in  effect  vacates  and  annuls  the  find- 
ings and  sentence  of  a  general  court-martial 
which  found  the  respondent,  Thomas  H. 
Poole,  guilty  of  having  violated  the  Mili- 
tary Code' of  this  state,  and  dismissing  him 
from  the  service  of  the  National  Quard  of 
the  state.  The  respondent  was  tried  be- 
fore a  general  court-martial  on  the  12th 
day  of  January,  1909.  He  was  found  guilty 
of  having  violated  both  the  twenty-first  and 
the  sixty-first  Articles  of  War,  and  sen- 
tenced by  the  court  "to  be  dismissed  from 
the  service  of  the  National  Guard  of  the 
state  of  North  Dakota."  This  sentence  was 
approved  by  the  Governor  of  the  state. 
On  the  7th  day  of  August,  1909,  on  appli- 
cation of  respondent,  a  writ  of  certiorari 
was  issued,  directed  to  Amasa  P.  Peake,  as 
Adjutant  General  of  the  state,  requiring 
him  to  certify  and  transmit  to  the  district 
eourt  of  the  sixth  judicial  district  a  true 
and  full  record  of  all  the  proceedings  of 
said  general  court-martial  and  the  orders  of 
the  Governor,  and  praying  that  all  the 
said  proceedings  be  declared  null  and  void, 
and  that  the  respondent  be  restored  to  his 
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rank  of  a  Brigadier  General  '(retired)  in 
the  North  Dakota  National  Guard.  The 
court  made  findings  and  an  order  for  judg- 
ment, which  adjudged  and  determined  that 
"the  order  made  and  issued  by  Hon.  John 
Burke,  as  Governor  and  Commander  in 
Chief  of  the  National  Guard  of  the  state 
of  North  Dakota,  on  the  12th  day  of  Jan* 
uary,  1909,  directing  and  ordering  that  a 
general  court-martial  be  convened  to  hear 
and  try  certain  charges  and  specifications 
against  the  relator,  Thomas  H.  Poole,  be 
and  the  same  is  hereby  held  to  be  null  and 
void  and  without  jurisdiction.  And  said 
court-martial  convened  and  held  pursuant 
to  said  order,  and  all  its  proceedings  and 
acts,  sentence,  and  judgment  are  hereby 
set  aside  and  annulled.  And  it  is  further 
adjudged,  determined,  and  decreed  that  the 
order  of  the  Honorable  John  Burke,  as  Gov- 
ernor and  Commander  in  Chief,  made  March 
1,  1909,  approving  the  proceedings,  find- 
ings, sentence,  and  judgment  of  said  court- 
martial  and  purporting  to  remove  and  dis- 
charge said  Thomas  H.  Poole  from  the  or- 
ganized militia  of  this  state,  and '  depriving 
him  of  his  rank  as  Brigadier  General  on 
the  retired  list,  is  hereby  declared  null  and 
void  and  of  no  effect." 

The  assignments  of  error  challenge  the 
jurisdiction  of  the  court  below  to  inquire  in- 
to the  validity  of  the  proceedings  before  the 
general  court-martial,  or  to  enter  the  judg- 
ment appealed  from.  Notwithstanding  the 
statement  to  the  contrary  in  appellant's  ad- 
ditional memorandum  brief  filed  herein,  no 
question  was  raised  in  that  court  that  cer- 
tiorari is  not  an  appropriate  remedy,  but 
appellant's  contention  there  was  merely  as 
above  stated.  In  such  additional  brief  coun- 
sel assert  that  such  question  was  squarely 
raised  in  the  court  below  on  the  motion  to 
quash  the  writ.  In  this  they  are  clearly  in 
error.  In  the  first  place,  such  motion  and 
the  ruling  thereon  are  not  properly  before 
us,  as  no  statement  of  the  case  was  settled. 
Mooney  v.  Donovan,  9  N.  D.  93,  81  N.  W. 
60.  In  the  second  place,  conceding,  for  the 
sake  of  argument,  that  they  are  properly  be- 
fore us,  such  motion  to  quash  did  not  raise 
such  question.  The  grounds  of  the  motion 
are,  in  substance,  as  follows:  (1)  It  appears 
on  the  face  of  said  writ  that  the  general 
court-martial  complained  of  was  legally  as* 
sembled,  organized,  and  constituted;  (2) 
that  said  Thomas  H.  Poole  was  at  the  time 
a  member  of  the  National  Guard  of  the 
state  of  North  Dakota;  (3)  that  said  court- 
martial  had  jurisdiction  over  the  person 
of  Thomas  H.  Poole:  (4)  that  said  court- 
martial  had  jurisdiction  over  the  subject- 
matter;  (5)  that  said  court-martial,  acting 
within  its  jurisdiction,  rendered  judgment 
finding   the    defendant   guilty    as    charged 
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in  the  spec ifl cations;  (6)  that  his  excel- 
lency, the  Governor,  as  Commander  in  Chief 
of  the  National  Guard,  approved  said  judg- 
ment; and  (7)  that  this  court  is  without 
jurisdiction  to  inquire  into,  review,  or  ques- 
tion the  proceedings  of  said  court-martial, 
or  the  orders  of  the  Governor  and  Com- 
mander  in  Chief  in  relation  thereto. 

It  is  therefore  clearly  apparent  from 
the  ahove  that  no  question  as  to  the  correct- 
ness of  the  remedy  invoked  was  made  in  the 
court  below,  as  each  ground  of  the  motion 
went  to  the  merits,  and  consequently  ap- 
pellant is  not  in  a  position  to  raise  such 
question  for  the  first  time  in  this  court. 
But  if  we  could  brush  aside  these  well-set- 
tled rules  of  practice,  we  would  neverthe- 
less be  obliged  to  overrule  appellant's  con- 
tention, for  it  is  entirely  clear  that  cer- 
tiorari is  an  appropriate  writ  to  review 
the  proceedings  of  such  court-martial  for 
the  purpose  of  determining  whether  it  ex- 
ceeded its  jurisdiction.  While  it  is  no  doubt 
true  that  it  was  not  a  "court''  within  the 
meaning  of  §§  85  and  86  of  our  state  Con- 
stitution, nor  within  the  meaning  of  §  7810, 
Rev.  Codes,  it  was  a  "tribunal"  within  the 
meaning  of  the  statute  aforesaid,  and  its 
acts  may  be  inquired  into  through  the  use 
of  such  writ,  not  for  the  purpose  of  correct- 
ing any  mere  errors  which  may  have  been 
committed  by  it,  but  solely  for  the  purpose 
of  determining  whether  such  tribunal  ex- 
ceeded its  jurisdiction.  It  would  be  strange, 
indeed,  if  this  could  not  be  done,  for  other- 
wise great  injustice  might  be  inflicted  on  a 
person  by  such  tribunal  while  acting  wholly 
without  jurisdiction,  and  yet  such  aggrieved 
person  might  have  absolutely  no  redress. 
Our  attention  has  been  called  by  counsel 
to  no  authority  sustaining  appellant's  con- 
tention. The  case  of  State  ex  rel.  Poole  v. 
Nuchols,  18  K.  D.  237,  20  L.R.A.(N.S.) 
413,  119  N.  W.  632,  cited  by  appellant,  is 
not  in  point.  In  that  case  we  held,  it  is 
true,  that  a  court-martial  is  not  an  in- 
ferior court  within  the  meaning  of  §  86  of 
the  Constitution,  as  it  belongs  to  the  exec- 
utive, and  not  to  the  judicial,  department 
of  the  state;  but  we  also  there  said:  "Of 
course,  if  it  exceeds  its  jurisdiction  or  acts 
without  jurisdiction,  its  judgments  are  a 
nullity  and  any  person  aggrieved  thereby 
may  seek  proper  redress  in  the  civil  courts 
having  jurisdiction,  and  such  courts  will 
furnish  appropriate  relief."  See,  in  this  con- 
nection, the  valuable  note  to  said  case  as 
reported  in  20  L.R.A.(N.S.)  413,  wherein 
the  authorities  are  reviewed  at  length,  and 
they  will  be  found  to  support  our  views  as 
above  expressed.  One  of  the  leading  cases 
is  that  of  People  ex  rel.  Smith  v.  Hoffman, 
166  N.  Y.  462,  54  L.R.A.  697,  60  N.  E.  187, 
wherein  that  great  court,  speaking  through 
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Judge  Vann,  most  thoroughly  considered 
this  point,  which  was  the  sole  question  be- 
fore it,  and  reached  the  conclusion  that  cer- 
tiorari will  lie.  The  appellant's  contention 
in  the  case  at  bar  is  there  most  effectually 
answered,  and  the  reasoning  and  conclu- 
sion of  the  court  meet  with  our  full  ap- 
proval. 

This  brings  us  to  the  merits,  which  in- 
volve the  question  whether  the  general 
court-martial  had  any  jurisdiction  to  try 
the  relator  for  the  alleged  offenses  charged 
against  him,  and  render  its  judgment  and 
sentence  dismissing  him  from  the  National 
Guard.  If  this  question  must  be  answered 
in  the  negative,  it,  of  course,  necessarily 
follows  that  such  judgment,  as  well  as  the 
order  made  March  1,  1909,  by  the  Governor 
as  Commander  in  Chief,  approving  the  find- 
ings and  judgment  of  such  general  court- 
martial,  and  purporting  to  dismiss  relator 
as  an  officer  in  the  National  Guard,  are  nul- 
lities, and  he  would  still  retain  his  rank  in 
the  Guard  as  before. 

We  will  now  notice  some  of  the  principal 
contentions  of  the  respective  parties.  They 
are  widely  and  radically  at  variance  and  in- 
volve numerous  propositions  of  law;  but 
we  shall  consider  only  those  which  we  deem 
controlling  and  decisive  of  the  appeal.  Re- 
lator's chief  contention  is  that  he  was  not 
amenable  to  a  court-martial  at  all,  because 
he  w^as  not  a  militiaman  in  active  service, 
and  there  was  no  war  or  public  danger. 
In  other  words,  he  plants  himself  squarely 
on  the  constitutional  guaranty  found  in  §  8 
of  the  state  Constitution,  and  also  in  the  5th 
Amendment  to  Federal  Constitution.  Sec- 
tion 8  reads:  "Until  otherwise  provided  by 
law,  no  person  shall,  for  a  felony,  be  pro- 
ceeded against  criminally,  otherwise  than 
by  indictment,  except  in  cases  arising  in  the 
land  or  naval  forces,  or  in  the  militia  when 
in  actual  service  in  time  of  war  or  public 
danger.  .  .  "  He  asserts  tnat  said  sec- 
tions clearly  forbid  prosecutions  of  militia- 
men for  felonies  by  court-martial,  except 
when  such  militiamen  are  in  actual  service 
in  time  of  war  or  public  danger;  and  that 
the  charges  on  which  he  was  thus  convicted 
are  felonies;  also,  that  at  the  time  of  such 
trial  and  conviction  there  was  no  law  in 
this  state  authorizing  a  court-martial  for 
the  trial  of  a  person  charged  with  any 
crime;  that  the  Articles  of  War  do  not 
govern  the  militiamen  except  while  in  ac- 
tual service. 

It  is  needless  to  detail  appellant's  con- 
tentions. They  are  squarely  opposed  to 
those  of  the  relator.  We  are  compelled  to 
uphold  relator's  contentions,  and  will  pro- 
ceed to  point  out  what  we  deem  to  be  the 
basic  fallacy  in  appellant's  argument.  His 
counsel  apparently  wholly  ignore  the  radi- 
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cal  and  fundamental  distinction  between 
the  militia  of  the  state  and  the  regular 
Army  and  Navy  of  the  United  States,  and 
the  laws  governing  each.  Such  distinction 
is  perfectly  clear  and  is  recognized  in  both 
the  Federal  and  state  Constitutions  as  well 
as  in  the  statutes.  Neither  of  such  Con- 
stitutions forbids  prosecutions  for  felonies 
otherwise  than  by  presentment  or  indictment 
in  cases  arising  in  the  land  and  naval  forces 
(Army  and  Navy)  even  in  times  of  peace; 
but  they  each  clearly  forbid  such  prosecu- 
tions in  cases  arising  in  the  militia,  except 
when  such  militia  is  in  actual  service,  in 
time  of  war  or  public  danger.  The  regular 
Army  is  at  all  times  governed  by  the  Ar- 
ticles of  War,  and  its  officers  and  soldiers 
are  amenable  to  courts-martial  for  any 
violations  thereof,  as  well  in  times  of  peace 
as  in  times  of  war.  Not  so,  however,  with 
the  state  militia.  The  latter  is  governed 
thereby  only  while  in  actual  service  in  time 
of  war  or  public  danger,  or  when  expressly 
so  provided  by  local  state  law.  A  moment's 
reflection  will  serve  to  demonstrate  the  wis- 
dom of  such  distinction.  As  said  by  Judge 
Vann,  in  People  ex  rel.  Smith  v.  Hoffman, 
supra:  "There  is  a  wide  distinction  be- 
tween the  regular  Army  of  the  nation  and 
the  militia  of  a  state  when  not  in  the  serv- 
ice of  the  nation,  for  discipline  which  is 
ample  for  the  latter  will  not  answer  for  the 
former.  A  member  of  the  state  militia  be- 
longs to  civil  life,  has  a  civil  avocation,  and 
only  ocasionally  engages  in  the  exercise  of 
arms.  A  member  of  the  United  States 
Army,  on  the  other  hand,  has  no  employ- 
ment except  that  of  a  soldier,  and  arms  con- 
stitute the  business  of  his  life.  Hence  more 
rigid  rules  and  a  higher  state  of  discipline 
are  required  in  the  one  case  than  in  the  oth- 
er. Moreover,  the  state  militia  is  organized 
by  statutes  of  the  state,  and  the  legislature, 
under  the  limitations  of  the  Constitution, 
has  power  to  regulate  the  entire  subject,  to 
invest  boards  of  examination  with  such  au- 
thority and  to  give  the  civil  courts  such 
power  to  reiew  as  it  sees  fit." 

As  we  understand  the  position  of  ap- 
pellant's counsel,  it  is  that  the  Articles  of 
War  govern  and  control  our  state  militia  in 
times  of  peace  the  same  as  they  govern  and 
control  the  regular  ^  Army.  The  charges 
against  the  relator  on  which  he  was  con- 
victed by  the  court-martial  are  based  on 
alleged  violations  of  the  Articles  of  War.  It 
is  perfectly  manifest  to  our  minds  that  such 
proceedings  were  a  nullity  for  the  obvious 
reason  that  our  legislature  had  not,  in  its 
wisdom,  seen  fit  to  thus  ordain.  The  Mili- 
tary Code  in  force  in  this  state  at  the  time 
relator  was  tried  and  convicted,  being  chap- 
ter 21,  Political  Code  1905,  expressly  pro- 
vided that  "the  militia  while  in  active  serv- 
ice ahall  be  governed  by  the  military  law 
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of  the  state,  and  the  rules  and  Articles  of 
War  of  the  United  States"  (§  1717);  but 
such  Code  will  be  searched  in  vain  for  any 
provision  adopting  the  Articles  of  War  for 
its  government  when  not  in  active  service, 
or,  in  other  words,  in  time  of  peace,  and 
such  statute  nowhere  defines  any  military 
offenses  punishable  by  court-martial  or  oth- 
erwise in  time  of  peace.  But  appellant's 
counsel  quote  §  1752  of  the  Code,  which  per- 
tains to  the  drill,  discipline,  and  uniform  of 
the  National  Guard,  and  say:  "By  what 
Military  Code  are  the  powers  and  duties  to 
be  measured  of  an  oflicer  in  the  National 
Guard  of  this  state?  The  respondent  con- 
cedes that  there  are  no  military  regulations 
of  the  state.  The  legislature  having  adopted 
the  rules  and  articles  that  govern  the  Ar- 
mies of  the  United  States  have  therefore 
said  in  the  most  solemn  manner  that  the  Na- 
tional Guard  of  this  state  shall  be  governed 
by  the  same  rules  and  regulations.  Therefore, 
if  the  commanding  officer  of  the  company, 
whether  in  command  or  not,  should  commit 
a  misdemeanor  or  a  felony,  he  certainly 
could  be  tried  by  general  court-martial  un- 
der the  laws  of  this  state."  Right  here  is, 
in  our  opinion,  the  basic  fallacy  in  appel- 
lant 8  contention.  Counsel  wholly  misinter- 
pret said  statute.  It  deals  merely  with 
matters  relisting  to  drill,  discipline,  and 
uniforms,  and  it  merely  adopts  the  regu- 
lations of  the  army.  Articles  of  War,  and 
acts  of  Congress  as  authority  and  to  gov- 
ern in  such  matters  in  cases  not  provided 
by  the  laws  of  the  state,  etc.  The  word 
"discipline,"  as  there  used,  means  "system 
of  drill;"  "systematic  training;"  "training 
to«ct  in  accordance  with  established  rules; 
accustoming  to  systematic  and  regular 
action."  See  Webster's  New  International 
Dictionary,  and  also  27  Cyc.  496.  This  is 
apparent,  for  if'§  1752  be  given  the  broad 
meaning  contended  for  by  appellant,  it 
would  conflict  with,  or  at  least  render  su- 
perfluous, §  1717,  which  provides  that  the 
militia  while  in  active  service  snail  be  gov- 
erned by  the  rules  and  Articles  of  War  of 
the  United  States.  Furthermore,  to  attrib- 
ute to  the  legislature  such  an  intent  would 
be  absurd.  No  state  in  the  Union  has  ever 
enacted  such  a  law  to  our  knowledge,  nor 
could  it  be  done  in  this  state  as  to  felonies 
without  an  amendment  to  the  state  Consti- 
tution, and  we  apprehend  that  the  sugges- 
tion of  such  a  thing  as  subjecting  members 
of  our  state  militia  to  trial  by  court-martial 
for  felonies  in  time  of  peace  would  shock 
citizens. 

But  counsel  for  appellant  earnestly  argue 
that,  if  this  court  should  hold  that  it  can- 
not be  done,  "the  National  Guard  ought  to 
disband  and  pile  their  uniforms  and  equip- 
ment in  the  public  streets  and  set  fire  to 
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them,  because  there  would  be  no  power  what- 
soever to  control  either  officers  or  men;  and 
there  would  be  greater  danger  from  men 
who  could  not  be  controlled  in  time  of 
peace  than  there  would  be  from  men  in 
time  of  war."  We  fear  counsel  are  unduly 
alarmed.  This  is,  so  far  as  we  are  aware, 
the  first  and  only  time  in  the  entire  history 
of  this  state  that  a  resort  to  a  court-martial 
was  deemed  necessary  or  advisable.  Fur- 
thermore, the  remedy,  if  one  is  needed,  lies 
with  the  legislature,  and  no  doubt  will  be 
furnished  if  applied  for.  In  1909  the  legis- 
lature of  this  state  enacted  a  new  and  very 
comprehensive  Military  Code  (chapter  165, 
Laws  1909) ;  but  it  did  not  see  fit,  in  its 
wisdom,  to  confer  on  a  court-martial  the 
power  to  try  a  militiaman  tor  a  felony  in 
time  of  peace.  It  is,  however,  provided  by 
such  Military  Code  that  certain  by-laws, 
rules,  and  regulations  may  be  adopted  by 
associations  therein  authorized  to  be 
formed,  also  rules  may  be  adopted  by  the 
Governor  as  Commander  in  Chief,  and  that 
for  violations  thereof  enlisted  men  may  be 
tried  by  court-martial  and  also  expelled 
from  the  organization.  Section  12  of  such 
new  Code  expressly  provides  when  the  Ar- 
ticles of  War  shall  be  in  force  as  governing 
'  the  militia,  and  it  is  a  significant  fact  that 
such  new  statute  limits  the  times  in  which 
they  shall  apply  to  the  occasions  when  such 
militia  is  on  duty  pursuant  to  tae  orders  of 
the  Governor,  or  when  ordered  to  assemble 
for  duty  in  time  of  war,  insurrection,  inva- 
sion, public  danger,  or  to  aid  the  civil  au- 
thorities. 

In  many  of  the  states  the  legislatures 
have  seen  fit  to  provide  for  the  enforcement 
of  discipline  in  the  organized  militia  by  %ne 
and  imprisonment  imposed  by  courts-mar- 
tial for  infractions  of  rules  and  regulations, 
even  in  times  of  peace.  The  right  so  to  do 
is  undoubted,  but  it  was  not  exercised  in 
this  state  until  the  new  Military  Code  of 
1909  was  adopted.  See,  in  this  connection, 
27  Cyc.  496,  from  which  we  quote:  "The 
laws  of  nearly  all  the  states  have  been  re- 
vised with  a  view  of  conforming  the  organ- 
ization and  discipline  of  the  organized  mi- 
litia to  that  of  the  regular  Army,  and  viola- 
tions of  military  laws  or  regulations  are 
now  generally  dealt  with  by  military  courts 
within  the  scope  of  their  jurisdiction  as 
defined  by  the  state  laws,''— citing  State 
ex  rel.  Madigan  v.  Wagoner,  74  Minn.  518, 
42  L.R.A.  749,  73  Am.  St.  Rep.  369,  77  N. 
W.  424.  The  case  of  State  ex  rel.  Madigan 
T.  Wagoner,  supra,  seems  to  be  a  leading 
authority,  and  we  commend  the  opinion  of 
Judge  Mitchell,  as  a  clear  and  sound  state- 
ment of  the  law.  The  opinion  recognizes 
the  right  of  the  state  legislature,  within 
constitutional  restrictions,  to  provide  cer- 
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tain  rules  and  regulations  for  the  govern- 
ment of  the  organized  militia,  and,  as  disci- 
plinary measures,  to  authorize  courts-mar- 
tial to  impose  fines  and  imprisonment  for 
violations  thereof,  and  it  is  therein  stated 
that  in  many,  if  not  most,  ot  the  states, 
this  has  been  done. 

It  goes  without  saying  that  courts-martial 
are  courts  of  special  and  limited  jurisdic- 
tion, and  that  they  possess  no  powers  not 
expressly  conferred  on  them.  27  Cyc.  498; 
22  Ops.  Atty.  Gen.  137;  Dynes  v.  Hoo- 
ver, 20  How.  65,  16  L.  ed.  838;  Deming  v. 
McClaughry,  51  C.  C.  A.  349,  113  Fed.  639. 

That  the  terms  "actual  service"  and  "ac- 
tive service,"  as  used  in  the  Constitution 
and  Military  Code,  mean  service  in  time  of 
war  or  public  danger,  etc.,  is  clear.  It  is 
likewise  clear  that  the  words  "when  in  ac- 
tual service  in  time  of  war  or  public  dan- 
ger," in  §  8  of  our  Constitution,  apply  to 
the  militia  only.  Johnson  v.  Sayre,  158  U. 
S.  109,  39  L.  ed.  914,  15  Sup.  Ct.  Rep.  773. 
That  the  words  "actual  service"  and  "active 
service"  are  used  in  such  restrictive  sense 
in  our  Military  Code  is  entirely  clear  from 
a  reading  of  §§  1716,  1761,  J762,  1774.  See 
also  State  v.  Josephson,  120  La.  433,  46  So. 
381,  and  Bryant  v.  Brown,  98  Ky.  211,  32 
S.  W.  741.  It  must  necessarily  folW, 
therefore,  that,  being  in  time  of  peace,  the 
Articles  of  War  in  no  manner  governed 
tne  militiamen,  and  consequently  Brigadier 
General  Poole  (retired)  oould  not  be  tried 
for  alleged  violations  thereof. 

Entertaining  the  above  views,  it  becomes 
unnecessary  to  notice  the  other  points  in 
controversy. 

We  conclude,  therefore,  that  the  judgment 
appealed  from,  in  so  far  as  it  adjudges  that 
the  orders  therein  enumerated,  as  well  as 
the  acts  and  judgment  of  such  court-martial, 
are  null  and  void,  must  be  affirmed. 

Spalding,  Ch.  J.: 

I  concur  fully  in  the  opinion  of  my  as- 
sociate covered  by  paragraph  1  of  the  sylla- 
bus ;  and  while  I  concur  in  the  opinion 
that  the  court-martial  in  question  was  with- 
out jurisdiction,  I  reach  my  conclusion  by 
a  method  differing  from  that  pursued  by 
my  associates,  and  cannot  concur  in  all  that 
is  said  in  the  majority  opinion.  I  prefer 
to  confine  my  conclusions  as  to  the  juris- 
diction of  the  court-martial  to  the  case  be- 
fore us,  viz.,  its  jurisdiction  over  a  re- 
tired officer  not  on  duty  of  any  kind.  The 
relator  had  been  retired  by  operation  of 
law,  under  provisions  of  the  Code  of  this 
state.  A  retired  officer  of  our  militia  bears 
a  relation  to  the  organized  militia  differing 
materially  from  that  borne  by  a  retired 
Army  officer  to  the  regular  Army.  The  lat- 
ter is  made,  by  statute,  subject  to  trial  by 
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€ourt-martial.  U.  S.  Rev.  Stat.  §  1256,  U. 
S.  Comp.  State  1901,  p.  888.  A  retired 
militiaman  is  not  made  subject  to  trial  by 
such  court,  and  the  character  of  his  position 
as  fixed  by  the  Code  renders  it  inappropri- 
ate that  he  should  be  subject  to  court- 
martial,  at  least,  when  not  on  detail  by 
order  of  the  Governor.  Relator  was  not  on 
any  kind  of  duty,  and  the  decision  need  go 
no  farther  than  to  cover  the  case  of  such 
an  officer.  I  rest  my  concurrence  on  the 
ground  that  an  officer  retired  by  operation 
of  law  is  not  subject  to  be  tried  by  court- 
martial  when  not  on  duty  under  detail  by 
order  of  the  €k>vemor.  I  express  no  opin- 
ion farther  than  this. 

A  petition  for  rehearing  having  been 
filed,  Flak,  J.,  on  March  23,  1912,  handed 
down  the  following  response: 

We  have  carefully  considered  the  petition 
for  a  rehearing  filed  by  appellant,  and  find 
nothing  therein  to  cause  us  to  change  our 
views  as  above  expressed. 

In  denying  such  petition  we  deem  it  ad- 
visable to  briefly  notice  some  of  the  princi- 
pal contentions  made  in  such  petition.  It 
IB  manifest  that  appellant's  counsel  are 
laboring  under  a  misapprehension  regard- 
ing the  court's  holding,  for  tney  start  the 
petition  with  the  following  assertion: 
''The  decision  of  the  court  proceeds  upon 
the  theory  that  tne  militia  of  a  state  can 
only  be  subject  to  trial  by  court-martial 
when  they  are  in  the  actual  service  ot  state 
or  nation."  This  is  very  far  from  the  fact, 
for  the  exact  contrary  is  true.  We  held  that 
the  Articles  of  War  do  not  govern  the  state 
militia  in  times  of  peace,  for  the  legislature 
has  not  thus  ordained,  and  consequently  the 
officers  and  members  of  such  militia  are  not 
subject  to  court-martial  in  time  of  peace 
for  alleged  violations  of  such  Articles  of 
War.  But  we  distinctly  said  that  the 
power  of  the  legislature  to  provide  for  the 
enforcement  of  discipline  in  the  organized 
militia  by  fine  and  imprisonment  imposed 
by  courts-martial  for  infractions  of  rules 
and  regulations,  even  in  times  of  peace,  is 
undoubted. 

Counsel  in  their  petition  again  call  our 
attention  to  §§  188  to  193  of  our  state 
Constitution  and  insist  that  we  have  over- 
looked the  same.  In  this  they  are  again 
mistaken.  There  is  no  room  for  doubt  that 
"all  able-bodied  male  persons  residing  in 
the  state  between  the  ages  of  eighteen  and 
forty-five  years,"  with  certain  exceptions, 
constitute  the  militia  of  the  state,  nor  is 
there  any  room  for  doubt  that  the  organized 
militia  or  National  Guard  constitutes  the 
"active  militia."  But  the  terms  "active 
militia"  and  ''the  militia  when  in  actual 
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service  in  time  of  war  or  public  danger"  are 
entirely  distinct  and  of  dififerent  meaning, 
and  the  basic  fallacy  in  counsel's  contention 
apparently  is  their  failure  to  distinguish 
tne  difference  between  these  terms.  Section 
8  of  our  Constitution,  which  provides  that 
no  person  shall  for  a  felony  be  proceeded 
against  criminally  otherwise  than  by  indict- 
ment, does  not  except  from  its  provisions 
the  active  militia  in  time  of  peace,  but  it 
excepts  "the  militia  when  in  actual  service 
in  time  of  war  or  public  danger."  No  doubt 
the  framers  of  the  Constitution  contemplat- 
ed that  the  legislature  would  prescribe  rules 
and  regulations  for  the  government  of  the 
organized  or  active  militia  in  time  of  peace 
as  well  as  when  called  into  active  service 
for  the  state  in  time  of  public  danger,  etc., 
for  §  192  clearly  contemplates  that  there 
may  be  trials  by  courts-martial;  but  it  is 
perfectly  manifest  that  until  such  time  as 
the  legislature  has  made  provision  therefor 
no  such  trials  could  be  had.  Our  attention 
is  called  to  §  1753,  Rev.  Codes,  which  makes 
certain  acts  a  misdemeanor,  and  concludes 
with  the  statement,  "and  upon  conviction 
shall  be  fined  in  a  sum  not  less  than  $50 
nor  more  than  $100,  or  may  be  cashiered." 
This  section  is  somewhat  vague;  but,  con- 
ceding all  that  is  claimed  for  it  by  appel- 
lant's counsel,  the  most  that  can  be  said  is 
that  in  cases  falling  within  the  pro  visions 
of  said  section,  .members  of  the  militia  may 
be  court-martialed,  but  this  does  not  aid 
appellant  in  this  case,  for  respondent  is  not 
charged  with  a  violation  of  said  section,  but 
is,  as  we  have  seen,  charged  with  a  viola- 
tion of  the  twenty-first  and  sixty-first 
Articles  of  War. 

Our  attention  is  called  in  the  petition  to 
the  fact  that  in  three  instances  during  state- 
hood prosecutions  by  court-martial  have 
taken  place  in  tliis  state;  but  this  fact  is 
in  no  manner  controlling,  nor  does  it  oper- 
ate in  the  least  to  change  our  views  of  the 
law  as  above  expressed. 

Counsel  evidently  do  not  understand  the 
decision  in  State  ex  rel.  Poole  v.  Nuchols, 
for  they  criticize  the  special  concurring 
opinion  of  the  chief  justice  in  the  case  at 
bar,  and  assert'  that  it  is  contrary  to  the 
holding  in  that  case.  In  this,  counsel  are 
grievously  in  error.  We  did  not  hold  in  the 
Nuchols  Case  that  the  court-martial  had 
jurisdiction,  but  we  held  merely  that  no 
power  has  been  conferred  by  the  Constitu- 
tion on  the  supreme  court  to  issue  the  writ 
of  prohibition  in  a  case  like  that,  and  the 
relators  therein  should  seek  relief,  if  at  all, 
in  the  proper  court.  See  opinion  in  18  N. 
D.  233,  20  L.RJI.(N.S.)  413,  119  N.  W. 
632. 

The  petition  is  denied. 
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XILLIAN  M.  COOPER. 
(86  Ohio  St.  327,  98  N.  E.  102.) 

Hnsband  and  wife  —  loss  of  oonsortlnm 

—  liability  for  causing. 

1.  Husband  and  wife  are  entitled  to  the 
affection,  society,  co-operation,  and  aid  of 
each  other  in  every  conjugal  relation,  and 
either  may  maintain  an  action  for  damages 
against  anyone  who  wrongfully  and  mali- 
ciously interferes  with  the  marital  rela- 
tionship, and  thereby  deprives  one  of  the 
society,  affection,  and  consortium  of  the  oth- 
er. 

Same  ^  sale  of  morphine  to  hnsband 

—  liability  to  wife. 

2.  One  who  with  knowledge  that  a  hus- 
band»  by  the  constant  and  continued  use  of 
morphine,  has  become  so  weakened  in  body 
and  mind  that  he  is  unable  to  resist  his 
cravings  for  the  drug,  and  who  after  the 
repeated  protests  of  the  wife,  continues  to 
sell  morphine  to  the  husband  until  by  the 
use  thereof  his  mind  becomes  so  impaired 
and  destroyed  that  it  is  necessary  to  confine 
him  in  an  insane  asylum,  is  liable  to  the 
wife  for  damages  for  her  loss  of  consortium. 

Definition  ^  implied  malice. 

3.  Hatred,  ill-will,  or  actual  malice  to- 
wards the  injured  party  is  not  a  necessary 
ingredient  of  legal  malice  as  applied  to 
torts;  nor  is  it  necessary  that  the  act  com- 

Headnotes  by  the  Coubt. 


plained  of  proceed  from  a  spiteful,  malig- 
nant, or  revengeful  disposition.  If  it  be 
wrongful,  unlawful,  and.  intentional,  and  the 
natural  and  probable  result  of  the  act  is 
to  accomplish  the  injury  complained  of, 
"malice"  is  implied. 

(February  6,  1912.) 

ERROR  to  the  Circuit  Court  for  Cuya- 
hoga County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of  Com- 
mon Pleas  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  nlaintiff's 
loss  of  consortium.    Affirmed. 

Statement  by  Donahue,  J.: 

On  the  12th  day  of  October,  1907,  Lillie 
M.  Cooper  filed  her  amended  petition  in 
the  court  of  common  pleas  of  Cuyahoga 
county  against  Henry  H.  Flandermeyer, 
averring,  in  substance,  that  she  was  the 
wife  of  Charles  A.  Cooper,  living  and  con- 
sorting with  him  as  her  husband,  as  the 
defendant  well  knew,  until  the  peace  and 
welfare  of  her  home  was  destroyed  by  the 
unlawful,  wilful,  negligent,  malicious,  and 
wrongful  acts  of  the  defendant,  in  this: 
That  about  the  month  of  June,  1905,  the 
defendant  was  a  pharmacist,  the  proprietor 
of  and  conducting  a  drug  store  in  the  city 
of  Cleveland;  that,  with  the  full  knowledge 
of  the  poisonous  effects  of  morphine  to 
create  a  growing  desire  and  craving  for 
additional  quantities  thereof,  and  without 
complying  with  the  statutes  of  the  state  of 
Ohio,  and  without  due  inquiry  as  to  whether 


Vote.  -—  Wife's  right  of  action  at  com' 
mon  law  against  one  selling  drugs  or 
liquor  to  Kusband. 

So  far  as  the  illegal  sale  of  liquor  is  con- 
cerned, the  above  question  has  already  been 
discussed  in  the  note  in  34  L.R.A.  (N.S.) 
1036.  On  the  remaining  aspects  of  this  ques- 
tion, namely  injuries  from  the  sale  of 
drugs  or  from  liquor  lawfully  sold,  practi- 
cally no  authorities  have  been  found  in  ad- 
dition to  Hoard  v.  Peck,  56  Barb.  202,  and 
Holleman  v.  Harward,  119  N.  C.  150,  34 
L.R.A.  803,  56  Am.  St.  Rep.  672,  25  S.  E. 
972,  which  are  suflSciently  set  out  in  Flan- 
dermeyer V.  Cooper. 

No  further  reference  to  the  matter  has 
been  found  beyond  a  declaration  in  Cruse  v. 
Aden,  127  111.  231,  3  L.R.A.  327,  20  N.  E. 
73,  that  the  sale  of  intoxicating  liquor  was 
not  at  common  law  such  a  tort  as  would 
support  an  action  by  a  wife  for  the  conse- 
quent injury  to  her  support. 

Of  course,  no  light  is  thrown  on  the  pres- 
ent question  by  cases  like  Schlosser  v.  State, 
55  Ind.  82,  holding  that  a  wife  may  main- 
tain an  action  upon  a  liquor  dealer's  bond 
conditioned  that  the  obligors  therein  shall 
pay  all  damages  which  shall  be  suffered 
either  in  person  or  property  or  means  of 
40  L.R.A.(N.S.) 


support  by  reason  of  any  sale  of  liquor.  And 
no  attempt  has  been  made  to  get  the  cases 
on  the  liability  of  a  druggist  for  negligence 
in  filling  a  prescription.  In  some  of  the 
cases  dealing  with  civil  damage  acts,  it  is 
stated  that  the  act  created  a  new  right  of 
action  which  did  not  exist  at  common  law. 
And  it  is  that  fact  that  would  seem  to  have 
created  the  occasion  for  such  acts.  The 
question  of  the  right  of  a  wife  to  sue  for 
personal  injuries  to  the  husband  is  reserved 
for  future  annotation,  to  be  published  in 
connection  with  the  case  of  Brown  v.  Kistle- 
man,  ante,  236. 

As  to  right  of  the  husband  or  wife  at 
common  law  to  recover  for  loss  of  services 
or  consortium,  against  a  person  negligently 
causing  the  death  of  the  other,  see  the  notes 
in  19  L.R.A.(N.S.)  633,  and  24  L.R.A. 
(N.S.)    1024. 

As  to  the  right  of  the  husband  to  recover 
for  loss  of  consortium  through  personal  in- 
jury to  the  wife,  see  the  note  in  33  L.R.A. 
(N.S.)   1042. 

As  to  right  of  the  husband  at  common  law 
to  recover  for  loss  of  time  and  funeral  ex- 
penses necessitated  by  the  negligent  kill- 
ing of  his  wife,  see  the  note  in  9  L.R.A. 
(N.8.)   1193.  L.  A.  W. 
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the  said  Charles  A.  Cooper  was  aware  of  the 
insidious  and  dangerous  character  of  said 
morphine,  or  whether  said  Cooper  was  then 
in  fact  practically  ignorant  of  the  effect  of 
morphine,  well  knowing  that  this  plaintiff 
was  his  wife,  and  that  she  was  using  every 
available  means  to  cure  and  counteract  her 
husband's  act  of  using  morphine,  did  know- 
ingly, wrongfully,  and  unlawfully  sell  and 
administer  morphine  to  the  said  Charles 
A.  Cooper,  although  she  frequently  pro- 
tested to  the  defendant  against  his  further 
selling  and  administering  such  morphine, 
and  expressly  warned  and  prohibited  said 
defendant  from  continuing  said  sales  or  ad- 
ministrations of  morphine  to  her  husband, 
well  knowing  that  the  constant  use  of  this 
drug  had  created  an  irresistible  appetite  on 
the  part  of  Cooper,  well  knowing  that  said 
drug  was  not  being  used  for  medicinal  pur- 
poses, but  through  and  on  account  of  the 
craving  that  had  fastened  itself  upon  him 
by  long  use  thereof,  whereby  he  was  be- 
coming, and  had  become,  a  morphine  fiend, 
and  was  thereby  wrecking  his  mind  and 
body;  that  said  defendant,  notwithstand- 
ing the  protests  and  warning  of  plaintiff, 
continued  to  sell  and  administer  quantities 
of  morphine  to  Charles  A.  Cooper,  said 
sales  becoming  more  frequent  until  they 
occurred  almost  every  day,  and  being  in 
bulk  quantities  less  than  the  minimum  origi- 
nal package  of  i  ounce,  as  provided  by  law, 
so  that  said  Cooper  became  a  slave  to  the 
morphine  habit,  and  that  he  was  thereby 
deprived  of  moral  sensibility,  and  was  un- 
fitted and  incapable  to  give  the  affection, 
society,  companionship,  and  consortium 
which  he  had  formely  given,  and  which 
were  due  to  plaintiff  as  his  wife,  and 
thereby  knowingly,  wilfully,  and  wrong- 
fully depriving  plaintiff  of  the  affection, 
society,  companionship,  and  consortium  of 
her  husband;  and  that  finally,  in  conse- 
quence of  defendant's  unlawful  and  wilful 
act,  the  said  Charles  A.  Cooper,  on  the  16th 
day  of  June,  1906,  was  committed  to  an 
asylum  and  there  detained  for  about  one 
year;  and  alleged  that  she  had  been  dam- 
aged by  reason  of  the  defendant's  unlawful 
and  wilful  act  in  the  sum  of  $2,000,  for 
which  she  prayed  damages.  To  this 
amended  petition  the  defendant  filed  a  gen- 
eral demurrer,  which  was  overruled  by  the 
court  and  exceptions  noted. 

The  defendant  in  his  amended  answer 
filed  April  13,  1909,  admitted  that  the 
plaintiff  was  the  wife  of  Charles  A.  Cooper, 
and  was  his  wife  in  June,  1005,  and  prior 
thereto.  He  admits  that  he  was  a  pharma- 
cist, duly  roistered,  that  he  was  the  pro- 
prietor of  and  conducted  a  drug  store  in 
Cleveland,  Ohio,  and  denied  every  other  alle- 
gation, averment,  and  statement  in  the 
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amended  petition.  For  a  second  defense  he 
averred  that  Charles  A.  Cooper  presented 
himself  at  the  defendant's  pharmacy  and 
represented  that  he  had  theretofore  be- 
come addicted  to  the  habitual  use  of  mor- 
phine; that  he  was. suffering  from  the  toxic 
effect  of  the  same  to  such  an  extent  that  he 
was  unable  to  work  and  support  his  family, 
and  otherwise  perform  his  marital  obli- 
gations to  his  wife  and  family,  and  asked 
to  purchase  morphine  for  the  relief  of  his 
immediate  sufferings,  and  for  relief  of  the 
necessities  of  his  family;  that  the  defend- 
ant always  warned  him  against  the  dangers 
attendant  upon  the  use  of  morphine,  and, 
believing  and  relying  upon  his  representa- 
tions as  true,  and  believing  that  the  same 
was  to  be  used  medicinally  for  the  relief 
of  the  suffering  of  Cooper,  and  to  enable 
him  to  support  his  wife  and  family,  and  in 
a  desire  to  befriend  him,  and  for  no  other 
cause,  reason,  or  purpose,  did  sell  Cooper 
some  morphine,  but  never  unlawfully.  He 
further  avers  that  he  is  informed  and  be- 
lieves that  said  morphine  so  purchased  by 
him  was  taken  by  Cooper,  used  medicinally, 
and  was  beneficial  to  him.  It  is  further 
averred  that  the  plaintiff  knew  of  said  sales 
and  acquiesced  in  the  beneficent  acts  of  this 
defendant  in  making  them,  and  accepted 
the  good  results  fiowing  therefrom;  that 
said  sales  were  made  in  the  usual  course 
of  trade  and  exercise  of  due  care.  He 
denied  all  malice,  negligence,  and  all  un- 
lawful and  wrongful  intention .  on  defend- 
ant's part,  and  denied,  that  he  ever  ad- 
ministered any  morphine  to  Cooper,  and 
prays  that  the  action  may  be  dismissed. 

The  plaintiff,  by  way  of  reply  to  this 
answer,  denied  that  Cooper  represented  he 
was  suffering  from  toxic  effects  of  mor- 
phine to  such  an  extent  that  he  was  unable 
to  work  or  support  his  family,  or  otherwise 
perform  his  marital  obligations  to  his 
family;  denies  that  he  asked  to  purchase 
morphine  for  the  relief  of  the  necessities  of 
his  family;  denies  that  the  defendant 
warned  him  of  the  dangers  attendant  upon 
the  use  of  morphine;  denies  that  the  de- 
fendant believes  that  the  morphine  so  sold 
was  to  be  used  medicinally  for  the  relief 
of  the  sufferings  of  Cooper,  or  was  sold 
with  intent  to  befriend  his  family,  or  that 
said  morphine  was  used  medicinally  and 
was  beneficial  to  Cooper;  denies  that  she 
acquiesced  in  the  act  of  defendant  in  the 
sale  of  morphine  to  Cooper,  and  that*said 
sales  were  made  in  the  usual  course  of 
trade  and  in  the  exercise  of  due  care. 

Trial  was  had  upon  the  issues  so  joined, 
and   the   jury   returned   a   verdict   for   the  . 
plaintiff  in  the  sum  of  $500.    With  its  gen- 
eral verdict  the  jury,  at  the  request  of  the 
defendant,  returned  the  following  answers 
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to  interrogatories:  **(!)  At  the  time  of  the 
sales  of  morphine  to  Charles  A.  Cooper  hy 
the  defendant  from  June,  1905,  to  June, 
1906,  was  said  defendant,  Henry  H.  Flan- 
dermeyer,  actuated  by  any  feeling  of  hatred 
or  actual  malice  toward  the  plaintifTs  in 
this  case,  Lillie  M.  Cooper?  No.  (2)  Was 
there  a  real  or  apparent  need  for  morphine 
medicinally  on  the  part  of  Charles  A.  Coo- 
per, at  the  various  times  at  which  the  de- 
fendant and  his  clerks  sold  him  morphine? 
No.  (3)  Was  Charles  A.  Cooper  addicted 
to  the  habitual  use  of  morphine  prior  to 
1905  T  Yes.  (4)  Was  Charles  A.  Cooper 
addicted  to  the  use  of  morphine  habitually 
prior  to  any  purchases  from  defendant,  and 
while  living  with  his  wife,  the  plaintiff? 
Yes.  (5)  Was  Charles  A.  Cooper  cured  of 
the  morphine  habit  at  the  end  of  the  Dr. 
Peck  treatment,  in  1905?  Yes.  (6)  Was 
the  mere  sale  of  morphine  to  Charles  A. 
Cooper  by  the  defendant,  without  the  addi- 
tional act  of  the  said  Charles  A.  Cooper 
after  he  had  become  possessed  by  said  mor- 
phine, in  introducing  it  into  his  system,  the 
cause  of  any  injury  to  the  plaintiff,  Lillie 
M.  Cooper?  No.  (7)  Did  the  defendant  or 
any  of  his  clerks  sell  any  morphine  to  the 
plaintiff's  husband,  Charles  A.  Cooper,  after 
plaintiff  had  notified  them  not  to  do  so? 
If  so,  when  were  said  sales  made?  Yes. 
Between  June,  1005,  and  Jun^e,  1906.  (8) 
Was  the  act  of  Charles  A.  Cooper  in  intro- 
ducing the  morphine  sold  to  him  by  the 
defendant  into  his  system  the  independent 
act  of  said  Charles  A.  Cooper  alone?  Yes. 
(9)  Did  the  defendant  or  any  of  his  clerks 
«ver  administer  any  morphine  to  said 
Charles  A.  Cooper?  No."  A  motion  for 
judgment  for  defendant  on  the  special  find- 
ings was  overruled,  as  was  also  a  motion 
for  a  new  trial,  and  judgment  entered  upon 
the  verdict.  Error  was  prosecuted  to  the 
circuit  court  of  Cuyahoga  county,  and  that 
court  affirmed  the  judgment  of  the  common 
pleas  court.  This  proceeding  in  error  is 
brought  in  this  court  to  reverse  the  judg- 
ment of  both  the  lower  courts. 

Mr.  Alexander  H.  Martin,  for  plaintiff 
in  error: 

'No  recovery  can  be  had  in  this  state 
for  an  indirect  injury  to  a  plaintiff  except 
by  virtue  of  the  assistance  of  an  enabling 
statute,  altering  the  common-law  rule  of 
cau8a  procpima,  non  remota,  apectatur. 

Schneider  v.  Hosier,  21  Ohio  St.  113; 
Kirchner  v.  Myers,  35  Ohio  St.  85,  35 
Am.  Rep.  698;  Davis  v.  Justice,  31  Ohio 
St.  359,  27  Am.  Rep.  514;  Ware  v.  Brown, 
2  Bond,  267,  Fed.  Cas.  No.  17,170;  Wells 
V.  Cook,  16  Ohio  St.  72,  88  Am.  Dec.  436. 
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Messrs.  John  A.  Nleding  and  A.  Frank 
Connts,  for  defendant  in  error: 

A  wife  may  maintain  an  action  for  the 
loss  of  the  society,  companionship,  and  con- 
sortium of  her  husband,  against  one  v/ho 
wrongfully  and  maliciously  interferes  with 
the  marital  relationship  and  deprives  her 
of  such  society,  companionship,  and  consor- 
tium. 

Westlake  ▼.  Westlake,  34  Ohio  St.  621, 
32  Am.  Rep.  397;  Clow  v.  Chapman,  125 
Mo.  101,  26  L.R.A.  412,  46  Am.  St.  Rep. 
468,  28  S.  W.  328;  Bennett  v.  Bennett,  116 
N.  Y.  584,  6  L.R.A.  553,  23  N.  E.  17 ;  Hoard 
V.  Peck,  56  Barb.  202;  Holleman  v.  Har- 
ward,  119  N.  C.  150,  34  L.RJ^.  803,  56 
Am.  St.  Rep.  672,  25  S.  E.  972. 

Defendant's  act  in  the  sales  of  morphine 
to  Cooper  was  a  direct  interference  with  the 
marriage  relationship. 

Hoard  v.  Peck,  56  Barb.  202;  Holleman 
y.  Harward,  119  N.  C.  150,  84  L.R.A.  806, 
56  Am.  St.  Rep.  672,  25  S.  E.  972. 

The  acts  of  defendant  were  maliciouB. 

Westlake  y.  Westlake,  34  Ohio  St  621, 
32  Am.  Rep.  397;  Brown  v.  Brown,  124 
N.  0.  19,  70  Am.  St  Rep.  574,  32  &  E. 
320. 

Donahue,  J.,  delivered  the  opinion  of  the 
court: 

The  primary  and  most  important  question 
presented  by  this  record  is  whether  a  wife 
has  a  common-law  right  of  action  against 
one  who  wrongfully  and  maliciously  inter- 
feres with  the  marital  relationship;  and  de- 
prives her  of  the  society,  companionship, 
and  consortium  of  her  husband.  In  the  ab- 
sence of  a  statute  authorizing  such  re- 
covery, her  right  to  maintain  this  action 
rests  wholly  on  the  common  law,  and  if  the 
common  law  does  not  afford  her  a  right  of 
action,  then  she  cannot  maintain  this  suit, 
and  the  demurrer  to  the  petition  should 
have  been  sustained. 

It  is  very  clear  that  originally  the  com- 
mon law  recognized  no  such  right  in  the 
wife.  By  the  primitive  law,  the  only  mem- 
ber of  t^e  family  deemed  to  be  harmed  by 
an  unjustifiable  disturbance  of  the  family 
relation  was  the  head  of  the  family.  Black- 
stone,  in  his  Commentaries  (vol.  3,  pp.  142, 
143),  says  that  these  torts  directed  against 
the  peace  and  tranquillity  of  domestic  re- 
lations are  actionable  only  when  committed 
against  the  husband.  In  the  case  of  Lynch 
V.  Knight,  9  H.  L.  Cas.  577,  8  Eng.  Rul. 
Cas.  382,  Lord  Wensleydale  held  that  no 
recovery  could  be  had  without  joining  the 
husband  in  the  suit,  who  himself  must  re- 
ceive the  money,  which  would  not  advance 
the  wife's  remedy,  and  to  allow  her  to 
recover  in   such   an  action  would  involve 
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the  absurdity  that  the  husband  might  also 
«ue  for  such  a  cause. 

It  must  be  remembered,  however,  that 
this  interpretation  of  the  common  law  with 
reference  to  the  wife's  right  to  maintain  an 
■action  of  this  character  obtained  upon  the 
theory  that  the  wife's  personality  merged 
in  that  of  her  husband's,  and  that  she  was 
not  then  entitled  to  hold  property  separate 
and  apart  from  her  husband,  and  not  au- 
thorized to  bring  suit  in  her  own  name. 
Now  the  legal  status  of  the  wife  has  been 
•changed  by  legislation.  Her  legal  person- 
ality is  no  longer  merged  in  that  of  her 
husband.  By  force  of  the  several  statutes 
in  this  state  in  reference  thereto,  a  husband 
has  no  longer  any  dominion  over  the  sepa- 
rate property  of  his  wife,  and  she  may 
maintain  an  action  in  her  own  name,  with- 
out joining  her  husband  in  the  suit.  The 
right  of  action  growing  out  of  an  injury  to 
lier  personal  rights  is  her  separate  property, 
for  which  she  may  maintain  an  action  in 
her  own  name.  The  right  of  the  wife  to 
the  consortium  of  the  husband  is  one  of  her 
personal  rights.  It  therefore  follows  that 
the  principle  of  the  common  law  which 
allowed  a  right  of  action  to  the  husband 
for  the  invasion  of  this  right,  now,  under 
the  changed  condition  of  affairs,  and  in 
view  of  the  present  legal  status  of  the  wife, 
applies  to  her  equally  with  the  husband. 

It  is  said  by  Burdick,  in  his  Law  of  Torts, 
at  page  276,  that  ''with  this  change  in  her 
legal  status  came  naturally  a  change  in  the 
judicial  conception  of  her  marital  wrongs. 
Ab  she  could  maintain  an  action  in  her 
own  name,  and  damages  recovered  would  be 
her  sole  and  separate  property,  one  of 
the  chief  objections  urged  by  Lord  Wensley- 
dale  disappeared.  As  the  law  now  recog- 
nized her  legal  equality  with  her  husband, 
Blackstone's  reasoning,  based  upon  the  su- 
periority of  one  party,  and  the  inferiority 
of  the  other  party,  to  the  marital  relation, 
had  no  longer  the  foundation  of  even  a 
fiction." 

A  statutory  right  cannot  change  except 
by  action  of  the  lawmaking  power  of  a 
state.  But  it  is  the  boast  of  the  common 
law  that  "its  flexibility  permits  its  ready 
adaptability  to  the  changing  nature  of 
human  affairs."  So  that  whenever,  either 
by  the  growth  or  development  of  society,  or 
by  the  statutory  change  of  the  legal  status 
of  any  individual,  he  is  brought  within 
the  principles  of  the  common  law,  then  it 
will  afford  to  him  the  same  relief  that  it 
has  theretofore  afforded  to  others  coming 
within  the  reason  of  its  rules.  If  the 
wrongs  of  the  wife  are  the  same  in  princi- 
ple as  the  wrongs  of  the  husband,  there  is 
now  no  reason  why  the  common  law  should 
40  L.R.A.(N.S.) 


withhold  from  her  the  remedies  it  affords 
to  the  husband. 

Hale  on  Torts,  on  page  278,  says:  "In 
natural  justice,  no  reason  exists  why  the 
the  right  of  the  wife  to  maintain  an  action 
against  the  seducer  of  her  husband  should 
not  be  coextensive  with  his  right  of  action  , 
against  her  seducer.  The  weight  of  authori- 
ties and  the  tendency  of  the  legislation 
strongly  incline  to  the  latter  opinion." 

1  Cooley  on  Torts,  3d  ed.  p.  477,  says: 
"Upon  principle  this  right  in  the  wife  is 
equally  valuable  to  her  as  property,  as  is 
that  of  the  husband  to  him.  Her  right  be- 
ing the  same  as  his  .in  kind,  degree,  and 
value,  there  would  seem  to  be  no  valid  rea- 
son why  the  law  should  deny  to  her  the  re- 
dress which  it  affords  to  him.  .  .  .  The 
gist  of  the  action  is  the  loss  of  consortium, 
which  includes  the  husband's  society,  affec- 
tion, and  aid.  The  wife  may  have  the  ac- 
tion though  she  continues  to  live  with  her 
husband,  and  it  is  held  that  she  may  main- 
tain it  after  a  divorce  from  him." 

This  question,  however,  is  fully  settled 
in  this  state  in  the  case  of  Westlake  v. 
Westlake,  34  Ohio  St.  621,  32  Am.  Rep. 
397.  The  first  paragraph  of  the  syllabus 
is  as  follows:  "A  wife  may  maintain  an 
action  for  the  loss  of  the  society  and  com- 
panionship of  her  husband,  against  one  who 
wrongfully  induces  and  procures  her  hus- 
band to  abandon  or  send  her  away."  In 
the  opinion,  on  page  627  of  34  Ohio  St.  Gil- 
more,  Ch.  J.,  says:  "If,  in  this  state,  the 
common-law  dominion  of  the  husband  over 
the  property  and  personal  rights  of  the  wife 
has  been  taken  away  from  him  and  con- 
ferred upon  her,  and  remedies  in  accordance 
with  the  spirit  of  the  civil  law  have  been 
expressly  given  to  the  wife  for  the  redress 
of  injuries  to  her  person,  property,  and 
personal  rights,  all  of  which  I  hope  to  show 
has  been  done,  then  it  must  follow  that  she 
may  maintain  an  action  in  her  own  name 
for  the  loss  of  the  consortium  of  her  hus- 
band against  one  who  wrongfully  deprives 
her  of  it,  unless  the  consortium  of  her 
husband  is  not  one  of  her  personal  rights. 
.  .  .  Under  our  legislation,  the  benefit 
which  the  wife  has  in  the  consortium  of  the 
husband  is  equal  to  that  which  the-  hus- 
band has  in  the  consortium  of  the  wife. 
If,  at  common  law,  the  husband  could  main- 
tain an  action  for  the  loss  of  the  consortium 
of  the  wife,  I  can  see  no  reason  why,  under 
our  law,  the  wife  cannot  maintain  an  ac- 
tion for  the  loss  of  the  consortium  of  the 
husband.  .  .  .  Each  acquires  a  personal 
as  well  as  legal  right  to  the  conjugal  so- 
ciety of  the  other,  for  the  loss  of  which 
either  may  sue  separately." 

There  can  be  no  reasonable  contention 
but  that  the  wife  suffers  the  same  injury 
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from  the  Iobs  of  consortium  as  the  husband 
suffers  from  that  cause.  His  right  is  not 
greater  than  hers.  Each  is  entitled  to  the 
society  and  affection  of  the  other.  The 
rights  of  both  spring  from  the  marriage 
contract,  and  in  the  very  nature  of  things 
must  be  mutual,  and  while  this  was  always 
true  of  the  marriage  relation,  yet  there  was 
a  time  in  the  history  of  our  jurisprudence 
when  the  legal  status  of  the  wife  was  such 
that  she  could  not,  at  common  law,  main- 
tain an  action  of  this  character.  Now  her 
legal  status  is  the  same  as  that  of  her  hus- 
band. She  has  the  same  riglit  to  the  con- 
trol of  her  separate  property,  the  same 
right  to  sue  in  her  own  name,  and,  in  a 
word,  is  in  the  full  enjoyment  of  every 
right  that  her  husband  enjoys,  so  that  she 
comes  clearly  within  the  principles  of  the 
common  law  that  allow  a  right  of  action  by 
the  husband  for  damages  for  the  loss  of 
the  consortium  of  his  wife.  Either  we 
must  hold  that  the  common  law  is  fixed,  un- 
changeable, and  immutable,  that  it  possesses 
no  such  fiexibility  as  will  permit  its  ready 
adaptibility  to  changing  conditions  of 
human  affairs,  or  that,  when  every  reason 
and  every  theory  for  denying  the  wife  the 
same  rights  as  the  husband  have  entirely 
disappeared  from  our  jurisprudence,  that 
she  is  now  equally  entitled  with  her  hus- 
band to  every  remedy  that  the  common 
law  affords,  and  we  have  no  hesitation  in 
adopting  the  latter  view. 

It  is  insisted,  however,  that  neither  hus- 
band nor  wife  would  have  a  right  of  action 
under  the  facts  and  circumstances  of  this 
case,  and  our  attention  is  called  to  the 
fact  that  an  enabling  statute  was  necessary 
in  order  to  permit  a  wife  to  recover  dam- 
ages to  means  of  support  by  reason  of  in- 
toxication caused  by  sales  of  liquor  to  the 
husband.  This,  however,  is  not  a  similar 
case.  This  is  not  an  action  for  damages 
for  loss  of  support,  or  loss  of  the  earning 
capacity  of  the  husband,  but  is  wholly  an 
action  for  damages  for  loss  of  consortium. 
Consortium  is  defined  to  be  the  conjugal 
fellowship  of  husband  and  wife,  and  the 
right  of  each  to  the  company,  co-operation, 
and  aid  of  the  other  in  every  conjugal  re- 
lation. Bigaouette  v.  Paulet,  134  Mass. 
123,  45  Am.  Rep.  307.  This  right  is  in- 
vaded whenever  a  third  person,  through 
machination,  enticement,  seduction,  or  other 
wrongful,  intentional,  and  malicious  inter- 
ference with  the  marriage  relation,  deprives 
the  husband  or  wife  of  the  consortium  of 
the  other.  The  remedy  for  an  invasion  of 
these  rights  is  not  in  the  nature  of  the  ac- 
tion for  damages  to  means  of  support,  pro- 
vided by  the  statutes  relating  to  the  sale 
of  intoxicating  liquors.  It  is  said  by  Tif- 
fany on  Persons  and  Domestic  Relations, 
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2d  ed.  page  80:  "Whatever  may  have  been 
the  principle,  originally,  upon  which  this 
class  of  actions  was  maintained,  it  is  cer- 
tain that  the  weight  of  modern  authority 
bases  the  action  on  the  loss  of  the  consor- 
tium. .  .  .  The  suit  is  not  regarded  in 
the  nature  of  an  action  by  a  master  for  the 
loss  of  the  services  of  his  servant,  and  it 
is  not  necessary  that  there  should  be  any 
pecuniary  loss  whatever."  No  enabling 
statute  was  necessary  to  authorize  a  hus- 
band to  maintain  an  action  for  the  loss 
of  consortium,  and  if  we  are  right  in  our 
conclusion  that  the  wife  is  now  equally  en- 
titled to  maintain  this  action,  this  con- 
tention of  the  plaintiff  in  error  is  com- 
pletely answered. 

The  further  claim  is  made  by  counsel  for 
plaintiff  in  error  that,  to  sustain  an  action 
for  injury  to  one's  consortium,  the  alleged 
injury  must  be  the  result  of  a  force  exerted 
directly  upon  the  marriage  relation  for  the 
purpose  of  injuring  the  plaintiff's  consor- 
tium, and  the  act  of  the  consort  respond- 
ing to  that  force  must  not  be  voluntary^ 
citing  Holtz  v.  Dick,  42  Ohio  St.  23,  51 
Am.  Rep.  791.  In  that  case  this  court  de- 
clared that,  "where  damages  are  asked  for 
the  alienation  of  affection,  each  case  must 
stand  on  its  own  facts."  If  the  proposition 
that  "the  act  of  the  consort  responding  to 
that  force  must  not  be  voluntary"  were  to 
be  adopted  as  an  arbitrary  rule  of  law 
in  this  state  controlling  each  and  every 
case,  then  few  or  no  such  actions  as  this 
could  be  maintained.  In  the  case  of  Biga- 
ouette V.  Paulet,  supra,  the  court  held  that 
"a  husband  may  maintain  an  action  for  the 
loss  of  the  consortium  with  his  wife  against 
a  person  who  has  criminal  conversation 
with  her,  whether  such  conversation  is  with 
or  without  her  consent,  and  although  the- 
act  caused  no  actual  loss  of  her  service  to 
him." 

The  case  of  Hart  v.  Knapp,  76  Conn.  135. 
100  Am.  St.  Rep.  089,  55  Atl.  1021,  was  a 
suit  by  the  wife  against  another  woman  for 
the  alienating  of  her  husband's  affection  by 
acts  of  illicit  intercourse.  In  that  case  the 
claim  was  made  by  the  defendant  that  the 
wrong  was  not  her  wrong,  but  that  of  the 
husband;  that  her  misconduct  was  induced 
by  the  persuasion  of  plaintiffs  husband: 
but  the  court  disposes  of  this  contention  in 
this  language:  *  "In  what  she  did  with  the 
husband,  she  did  with  full  knowledge  that 
it  was  wrongful  and  that  it  would,  as  th» 
plaintiff  clailns  it  did,  result  in  harm  to 
the  plaintiff.  The  gist  of  the  defense  set 
up  in  the  requests  is  that  the  defendant  did 
a  great  wrong  by  the  persuasion  of  the 
husband.  We  know  of  no  rule  of  law,  ciril 
or  criminal,  that  absolves  her  from  liabil- 
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ity  for  such  wrong  because  of  such  persua- 
sion." 

It  is  claimed  that  the  selling  of  this  drug 
to  Cooper  was  not  the  proximate  cause  of 
the  damages  to  plaintiff,  but  that  the  inde- 
pendent act  of  Cooper  in  injecting  this  mor- 
phine into  his  system  was  the  proximate 
cause  producing  the  injury  complained  of. 
The  jury,  in  its  answer  to  the  interrogato- 
ries, found  that  neither  the  defendant  nor 
any  of  his  clerks  administered  any  morphine 
to  Cooper,  and  that  the  morphine  sold  by 
defendant  to  Cooper  was  introduced  into 
Cooper's  system  by  the  independent  act  of 
Charles  A.  Cooper  alone.  These  are,  un- 
doubtedly, the  physical  facts;  but  they  are 
not  all  the  facts  upon  which  the  defend- 
ant's liability  to  the  wife  depends. 

The  record  discloses  that,  notwithstand- 
ing Cooper  had  been  a  victim  of  tlie  mor- 
phine habit  for  many  years,  in  the  year 
1905  he  was  completely  cured  of  this  habit, 
and  the  jury  so  finds  in  its  answer  to  the 
interrogatories  propounded.  The  wife,  how- 
ever, realizing  that  because  of.  his  former 
experiences  with  this  drug  he  would  be 
weaker  than  the  ordinary  man  who  had 
never  been  enslaved  by  its  use,  called  per- 
sonally at  defendant's  place  of  business,  ex- 
plained to  him  the  fact,  requested  him  not 
to  sell  any  morphine  to  her  husband,  and, 
according  to  her  testimony,  defendant  told 
her  that  she  could  not  prevent  him  making 
such  sales  if  her  husband  desired  to  pur- 
chase the  same.  The  jury  found  in  its  an- 
swer to  the  interrogatories  that  the  de- 
fendant continued  to  sell  morphine  to 
Charles  A.  Cooper  after  the  plaintiff  had 
notified  him  not  to  do  so.  It  is  true  that 
the  sale  of  morphine  is  lawful  in  this  state, 
but  it  does  not  necessarily  follow  that  every 
sale  of  morphine  may  be  a  legal  one.  The 
general  assembly  of  this  state  has  by  stat- 
ute provided  certain  restrictions,  and  im- 
posed upon  the  seller  certain  duties,  in 
reference  to  this  and  kindred  poisons,  and 
while  the  right  of  the  wife  to  maintain  this 
action  does  not  rest  upon  these  statutes, 
yet  if,  by  reason  thereof,  the  sale  to  her 
husband  was  unlawful  and  resulted  in  de- 
priving her  of  the  consortium  of  her  hus- 
band, the  case  would  present  every  element 
necessary  to  a  recovery;  but  plaintiff's 
rights  under  the  facts  and  circumstances 
of  this  case  rest  upon  a  broader  foundation 
than  the  violation  of  these  statutes,  for  if, 
in  the  making  of  these  sales,  these  stat- 
utes had  been  observed  to  the  very  letter, 
the  sale  might  nevertheless  be  wrongful, 
and  the  defendant  responsible  to  the  plain- 
tiff for  the  injuries  complained  of  in  her 
petition. 

If  it  be  conceded  that  after  Cooper  be- 
came cured  of  the  habit  of  using  morphine, 
40  L.R.A.(N.S.) 


he  possessed  sufficient  intelligence  and  dis- 
cretion to  control  his  own  actions  and  safe- 
guard his  own  welfare,  and  that  under  these 
conditions  the  defendant  had  a  legal  right 
to  disregard  the  appeal  of  the  wife  and 
to  sell  morphine  to  the  husband,  upon  the 
theory  that  the  independent  act  of  the  hus- 
band of  injecting  it  into  his  veins  was  the 
proximate  cause  of  the  injury  complained 
of,  yet  the  evidence  is  very  clear  that  there 
came  a  time  in  the  history  of  these  sales 
when  Cooper  was  no  longer  a  free  agent 
capable  of  controlling  his  own  conduct,  and 
capable  of  exercising  an  independent  judg- 
ment in  reference  to  the  use  of  this  drug, 
but,  on  the  contrary,  his  intellect  had  be- 
come so  weakened  and  infirni  that  his  power 
of  resisting  his  craving  therefor  was  en- 
tirely destroyed,  and  he  became  merely  the 
instrument  or  the  conduit  through  which 
this  treacherous  poison  was  transferred 
from  the  ulruggist's  hands  into  his  own 
system.  We  are  not  concerned  with  the 
moral  wrong  of  one  who  turns  a  deaf  ear 
to  the  appeals  of  a  wife  trying  to  save  her 
husband  from  destruction,  and  for  greed  of 
gain  sells  to  that  husband  a  drug  that  is 
sure  to  spell  his  mental  and  physical  ruin; 
rather  are  we  concerned  with  the  legal  as- 
pect of  the  claim  that  it  is  the  right  of 
an  individual  to  control  his  personal  affairs 
regardless  of  consequences  to  others.  The 
underlying  purpose  of  our  whole  social  com- 
pact is  to  prevent  that  very  thing,  and  the 
principle  is  as  old  as  the  law  itself  that 
every  person  must  control  his  own  conduct 
and  his  own  property  so  as  to  do  as  little 
injury  as  possible  to  his  fellow.  From  the 
facts  found  by  the  jury,  the  defendant  must 
have  known  the  growing  imbecility  of 
Cooper  and  the  gradual  impairment  of  his 
power  of  resistance  to  the  use  of  this  drug. 
He  must  have  known  that  Cooper  had 
reached  that  stage  in  his  course  of  mental 
and  physical  destruction  that,  just  so  sure 
as  he  sold  him  the  poison.  Cooper  would  in- 
ject it  into  his  veins.  In  view  of  this  con- 
dition of  affairs,  any  warning  to  Cooper  of 
the  dangerous  qualities  of  the  drug  would 
be  but  an  absurd  attempt  to  evade  responsi- 
bility for  his  own  wrongful  act.  As  well 
might  he  intentionally  detach  a  heavy 
weight  from  its  support  on  high,  that  in 
falling  would  necessarily  strike  and  injure 
another,  and  then  say  it  was  not  my  act  in 
detaching  this  weight,  but  it  was  the  force 
of  gravity  that  caused  it  to  fall  to  earth, 
and  its  falling  was  the  proximate  cause  of 
the  injury.  Individuals  must  be  held  to 
have  contemplated  the  natural  and  probable 
result  of  their  own  acts  purposely  and  in- 
tentionally committed,  and  it  would  be  just 
as  reasonable  to  say  that  due  regard  for 
the  rights  of  others  would  not  require  the 
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individual  in  the  ordering  of  his  own  afTairs 
to  take  into  account  the  force  of  gravity, 
as  to  say  that  one  who  sells  morphine  to 
a  person  known  by  the  seller  to  be  a  help- 
less victim  of  this  drug  is  not  required  to 
contemplate  the  natural  and  probable  re- 
sult of  the  use, the  unfortunate  purchaser 
is  sure  to  make  of  it. 

In  the  case  of  Wells  v.  Cook,  16  Ohio  St. 
74,  88  Am.  Dec.  436,  this  court  declared 
that  "the  influences  of  human  conduct, 
good  or  bad,  are  far-reaching,  and  are  often 
seen  and  felt  in  consequences  exceedingly 
remote,  but  uncertain  and  complicated.  It 
is  simply  impossible  that  municipal  law 
should  take  cognizance  of  all  these  conse- 
quences." But  in  this  case  the  consequences 
are  not  exceedingly  remote.  They  are  the 
natural  and  necessary  consequences  that 
follow  from  the  defendant's  total  disregard 
not  only  of  his  moral  but  his  legal  duty  to 
his  fellow  man. 

In  the  Case  of  Holleman  v.  Harward,  119 
N.  C.  150,  34  L.R.A.  803,  56  Am.  St.  Rep. 
672,  25  S.  E.  972,  it  was  held  that  "the 
sale  of  laudanum  as  a  beverage  to  a  mar- 
ried woman,  knowing  that  it  is  destroying 
her  mind  and  body  and  causing  loss  to  her 
husband,  when  continued  after  his  repeated 
warnings  and  protest,  renders  the  seller 
liable  to  him  for  the  damages  which  he 
sustains  on  account  of  the  loss  of  her  serv- 
ices." In  that  case  it  was  argued  on  be- 
half of  the  defendant  that  there  was  no 
legal  obligation  resting  upon  him  not  to 
sell  the  drug,  nor  upon  the  wife  not  to  use 
it;  that  the  husband  could  not  prevent  his 
wife  from  buying  and  using  it;  that  the 
duty  of  the  wife  to  give  to  her  husband  her 
love  and  companionship  was  a  moral  duty, 
but  that  this  moral  duty  could  not  be  en- 
forced by  any  power  of  the  law.  The  court 
answered  this  contention  in  the  following 
language:  "Notwithstanding  the  claim  of 
the  defendants,  we  think  this  action  rests 
upon  a  principle,  a  principle  not  new,  but 
one  sound  and  consistent.  The  principle  is 
this:  'Whoever  does  an  injury  to  another 
is  liable  in  damages  to  the  extent  of  that  in- 
jury. It  matters  not  whether  the  injury  is 
to  the  property  or  the  person  or  the  rights, 
or  the  reputation  of  another.'  .  .  .  The 
defendants  owed  the  plaintiff  the  legal  duty 
not  to  sell  to  his  wife  opium  in  the  form 
of  large  quantities  of  laudanum  as  a  bever- 
age, knowing  that  she  was,  by  using  them, 
destroying  her  mind  and  body,  and  thereby 
causing  loss  to  the  husband." 

In  the  case  of  Hoard  v.  Peck,  56  Barb. 
202,  it  was  held  that  the  husband  could 
maintain  a  right  of  action  for  damages 
against  a  druggist  for  selling  laudanum  to 
his  wife  to  be  used  by  her  as  a  beverage, 
in  consequence  of  which  use  by  the  wife 
40  L.R.A.(N.6.) 


she  became  sick  and  emaciated,  and  her 
mind  was  affected  so  that  she  was  unable 
to  perform  her  duties  as  a  wife,  and  her 
affection  became  alienated  from  the  hus- 
band, and  he  lost  her  society  and  was  com- 
pelled to  expend  money  in  medical  and 
other  attendance  upon  her.  In  that  case 
the  claim  was  made  by  the  defendant  that 
the  selling  of  laudanum  is  a  legal  business, 
and  that  the  husband  could  have  no  right 
of  action  for  damages  for  such  sale;  but 
the  court  held  that,  although  there  was  no 
statute  in  the  state  of  New  York  prohibit- 
ing the  selling  of  laudanum,  either  as  a 
beverage  or  for  any  other  purpose,  it  did 
not  necessarily  follow  that  every  sale  of  it 
in  all  cases  is  legal,  but,  on  the  contrary, 
that  its  lawfulness  or  unlawfulness  de- 
pends on  the  circumstances  of  the  sale,  and 
the  use  and  purposes  to  which  it  is  applied. 
It  was  further  held  in  that  case  that  it 
was  no  defense  to  the  action  "that  it  was 
her  hand  that  held  the  potion  to  her  lips; 
[that]  the  druggist,  by  the  act  of  handing 
it  to  her  for  that  purpose,  is  as  much  re- 
sponsible  for  the  consequences  as  though  he' 
assisted  her  directly  in  pouring  it  down  her 
throat.  ...  If  one  furnishes  the  means, 
with  the  knowledge  that  it  is  to  be  un- 
lawfully used,  assenting  to  such  use,  he  is 
answerable  for  the  consequences,  if  the  de- 
sign is  carried  out.^' 

The  jury,  in  its  answer  to  interrogatories 
propounded  by  the  defendant,  found  that 
the  defendant  was  not  actuated  by  any  feel- 
ing of  hatred  or  actual  malice  towards  the 
plaintiff.  That  might  be  true  in  every  ac- 
tion for  damages  for  loss  of  consortium,  and 
is  probably  true  in  every  case  where  loss 
of  consortium. is  accomplished  by  seduction 
or  alienation  of  affection,  but  hatred  and 
ill-will  of  the  injured  person  is  not  neces- 
sarily an  ingredient  of  legal  malice.  If  the 
conduct  of  the  defendant  was  intentional 
and  wrongful  and  without  any  just  cause 
or  excuse,  malice  would  be  implied.  "The 
term  malice,  as  applied  to  torts,  does  not 
necessarily  mean  that  which  must  proceed 
from  a  spiteful,  malignant,  or  revengeful 
disposition,  but  a  conduct  injurious  to  an- 
other, though  proceeding  from  an  ill-regu- 
lated mind,  not  sufficiently  cautious  before 
it  occasions  an  injury  to  another.  Wecker- 
ly  V.  Geyer,  11  Serg.  k  R.  39,  40."  This 
definition  fully  comprises  all  the  elements 
of  malice  as  applied  to  torts,  and  was 
adopted  by  this  court  in  the  case  of  West- 
lake  V.  Westlake,  supra. 

The  jury,  upon  the  issues  joined  by  the 
pleadings,  returned  a  general  verdict  in 
favor  of  the  plaintiff.  There  is  nothing  in 
the  special  findings  of  the  jury  that  con- 
fiicts  with  this  general  verdict.  Therefore 
the  motion  of  the  defendant  for  judgment 
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upon  the  special  findings  was  properly  oTer- 
ruled. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

Bpear,  Price,  and  Johnson,  JJ.,  concur. 


JJSITEtD    6TATBS     CIRCUIT    COURT 
OF  APPEALS,   THIRD   CIRCUIT. 

SNARE   &   TRIEST    COMPANY,   Plff.   in 

Err., 

V. 

FANNY  FRIEDMAN. 
(94  C.  C.  A.  369,  169  Fed.  l.V 

Trial  —  amendment. 

1.  The  Federal  court  may,  after  the  con* 
elusion  of  the  evidence,  permit  the  amend' 
ment  of  a  declaration  in  an  action  to  re- 
cover damages  for  negligent  injuries,  so  as 
to  charge  negligent  maintenance  of  a  dan- 
gerouB  condition  as  shown  by  the  evidence, 
rather  than  dangerous  creation  of  it. 

Appeal  ^  striking  plea  —  error. 

2.  It  is  not  reversible  error  to  strike  out 
a  plea  of  the  statute  of  limitations  sought 
to  be  made  available  before  trial,  where  all 
facts  bearing  upon  the  availability  of  the 
pleading  are  stated  in  the  declaration,  and 
the  determination  of  the  court  upon  the 
question  is  reviewable  at  whatever  stage  of 
the  trial  it  is  made. 

lilmltatlon  of  actions  —  infancy  ^  In- 
stitution of  proceedings  ^  effect. 

3.  The  institution  by  an  infant  of  an 
action  for  personal  injuries  does  not  set  in 
motion  the  statute  of  limitations  so  that, 
in  case  it  is  discontinued,  another  action 
cannot  be  begun  after  the  expiration  of  the 
statutory  period,  where  the  stetute  pro- 
vides that  if  any  person  entitled  te  an 
action  is  at  the  time  it  accrues  within  the 
age  of  twenty-one  years,  such  person  shall 
be  at  liberty  to  institute  the  same  within 
the  time  limited  after  his  coming  of  full 
age. 

Negligence  —  material  in  street  —  duty 
to  clilldren. 

4.  One  piling  building  material  in  the 
street  owes  a  duty  to  children  of  such  ten- 
der years  as  to  be  incapable  of  contribu- 
tory negligence  or  trespass,  who  to  his 
knowledge  are  accustomed  to  play  in  the 
vicinity,  to  use  ordinary  care  to  prevent 
the  piles  from  being  in  such  unsteble  con- 
dition as  would  be  likely  to  cause  injury  to 

Note.  —  See  note  poet,  380,  on  questions 
of  state  law  as  to  which  the  Federal  courte 
are  bound  to  follow  the  decisions  of  the 
state  court. 

As  to  doctrine  of  attractive  nuisance,  see 
note  in  19  L.R.A.(N.S.)  1094.  And,  gen- 
erally as  to  duty  of  property  owner  to  tres- 
passing children,  see  note  in  32  L.R.A. 
(NJS.)  659. 
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such  of  the  children  as  might  come  in  con- 
te,ct  with  them. 

Courts  —  Federal  —  state  decisions  — 
effect. 

6.  The  Federal  courte,  in  exercising  their 
jurisdiction  founded  on  diverse  citizenship, 
in  cases  involving  the  administration  of 
the  common  law,  do  not  hold  themselves 
bound  by  the  decisions  of  the  courte  of  the 
state  in  which  they  are  sitting,  unless  such 
decisions  have  so  clearly  established  a  set- 
tled rule  in  the  premises  as  to  make  it  a 
part  of  the  peculiarly  local  law  of  the 
stete,  but  will  resort  to  the  same  sources 
of  information  as  to  what  such  law  is  as 
are  open  to  the  state  courts. 

Res  judicata  •»  discontinuance  of  for- 
mer suit. 

6.  The  right  to  bring  an  action  in  a  Fed- 
eral court  is  not  barred  by  the  fact  that 
plaintiff  recovered  a  judgment  upon  the 
same  cause  of  action  in  the  state  court, 
and  subsequently  discontinued  his  action 
upon  the  court's  granting  a  new  trial. 

Courts^ state  decision ^ Federal  court. 

7.  A  single  decision  of  the  highest  court 
of  a  state  which  follows  no  line  of  prece- 
dents in  that  jurisdiction,  that  one  piling 
building  material  in  a  street  owes  no  duty 
to  pile  them  so  as  to  avoid  injury  to  chil- 
dren of  tender  years  accustomed  to  play 
in  the  vicinity,  is  not  binding  on  a  Federal 
court  sitting  in  the  same  state,  in  whicli 
an  action  involving  such  question,  and 
growing  out  of  the  same  accident  as  that 
involved  in  the  case  in  which  such  deci- 
sion was  made,  is  brought  on  the  ground 
of  diverse  citizenship,  after  discontinuance 
in  the  state  court  because  of  such  ruling. 

(February  16,  1909.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed Stetes  for  the  District  of  New  Jer- 
sey to  review  a  judgment  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gray  and  Buffi ngton,  cir- 
cuit judges,  and  Archbald,  District  Judge. 

Mr.  H.  M.  Hitchlngs  for  plaintiff  in 
error. 

Mr.  Gilbert  Collins  for  defendant  in 
error. 


Gray,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  case  brought  before  us  by  this  writ 
of  error  is  as  follows: 

Suit  was  brought  in  the  court  below  by 
the  defendant  in  error  (hereinafter  called 
the  plaintiff),  against  the  plaintiff  in  error 
(hereinafter  called  the  defendant),  to  re- 
cover for  personal  injuries  received  through 
the  alleged  negligence  of  the  said  defend- 
ant.   •At  the   time   of  the   occurrences   in 
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question,  certain  persons,  trading  under  the 
firm  name  of  Colgate  &  Company,  were  the 
owners  of  lands,  and  the  buildings  there- 
on erected,  in  the  city  of  Jersey  City,  in 
the  state  of  New  Jersey,  bordering  on  a 
public  street  or  highway  of  said  city.  The 
lands  and  buildings  were  located  on  the 
south  side  of  the  street,  and  were  used  and 
occupied  by  the  firm  for  manufacturing  pur- 
poses. At  the  time  of  the  acts  complained 
of,  the  firm  was  engaged  in  constructing 
an  addition  to  its  buildings,  and  for  that 
purpose  had  contracts  with  the  defendant, 
by  which  the  defendant,  among  other  things, 
was  to  furnish  and  set  in  place  the  iron 
and  steel  work  for  the  foundation  of  cer- 
tain tanks,  including  cast-iron  columns  and 
girders.  The  defendant,  in  the  course  of  its 
performance  of  this  contract,  and  in  the 
furnishing,  delivery,  and  setting  in  place 
of  the  cast-iron  columns  and  girders,  caused 
to  be  piled  and  placed  certain  iron  girders, 
or  I-beams,  upon  the  sidewalk  in  front  of 
the  premises  of  the  said  Colgate  &  Com- 
pany, for  use,  from  time  to  time,  in  the 
prosecution  of  its  said  work.  These  beams 
were  22  feet  long,  15  inches  high,  with 
fianges  4  inches  wide,  and  weighed  about 
1,000  pounds  each.  They  were,  before  and 
at  the  time  of  the  accident,  stored  in  two 
piles,  one  next  to  the  building  line  and  the 
other  next  to  the  curb  line  of  the  street, 
and  parallel  therewith,  leaving  a  passage- 
way on  the  sidewalk  between  the  two  piles. 
It  was  shown  in  the  evidence  that  they 
could  be  piled  so  as  to  be  measurably  se- 
cure, by  placing  a  row  of  three  beams  upon 
their  sides,  and  superimposing  two  others 
so  as  to  lock  with  those  under  them,  with 
their  flanges,  and  one  on  top  locking  with 
the  two  underneath;  or,  by  placing  four  or 
five  in  the  bottom  row,  and  building  up 
in  the  same  manner.  The  sidewalk  in 
front  of  these  premises  was  asphalted. 
There  was  no  curbing,  but  the  asphalt  pave- 
ment sloped  into  the  street,  forming  a  con- 
cave gutter,  so  that  teams  could  drive  from 
the  street  across  the  sidewalk  into  the  prem- 
ises in  question. 

There  was  some  testimony  in  the  court 
below,  touching  an  alleged  transfer  of  the 
original  contract  by  the  defendant  to  an- 
other construction  company,  and  some  con- 
troversy consequent  thereupon,  as  to  wheth- 
er this  company  was  responsible  for  the 
piling  of  these  beams  upon  the  sidewalk. 
The  court  below,  however,  correctly  con- 
strued the  written  agreement  in  question 
as  not  in  terms  transferring  the  contract, 
and  properly  left  to  the  jury  the  question 
whether  such  other  company  was  in  charge 
of  the  work,  or  was  merely  in  what  it  did 
the  agent  of  the  defendant.  As  to  this,  the 
jury  has  found  in  favor  of  the  plaintiff, 
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and  the  point  may  therefore  be  dismissed 
from  further  consideration.  For  the  pur- 
poses of  the  case  before  us,  therefore,  the 
defendant  is  to  be  considered  as  an  in- 
dependent contractor,  subject  to  whatever 
responsibilities  attach  to  it,  as  such,  in  the 
prosecution  of  its  work. 

There  was  evidence  tending  to  show  that, 
at  the  time  of  the  accident  in  question,  an 
I-beam  on  the  pile  next  to  the  street  had 
become  dislocated  from  its  parallel  position 
with  the  other  beams,  and  was  in  a  position 
diagonally  along  the  side  of  the  pile,  edge- 
ways or  nearly  edgeways,  instead  of  fiat, 
with  the  upper  end  on  a  piece  of  plank  or 
joist,  and  the  lower  end  near  the  bottom 
of  the  pile.  It  was,  at  all  events,  in  a 
state  of  unstable  equilibrium.  Several  lit- 
tle girls  were  playing  about  the  pile,  some 
skating  on  the  asphalt  pavement  and  two 
or  more  were  on  the  pile,  when  the  plain- 
tiff, Fannie  Friedman,  four  and  one  half 
years  old,  ran  across  the  street  to  where 
the  other  girls,  including  her  two  older 
sisters,  were  playing.  The  testimony  tends 
to  show  that  she  sat  down  on  the  lower 
end  of  the  beam  just  described,  and  that 
another  girl  just  then  jumped  across  the 
upper  end  of  the  beam  onto  the  plank  on 
which  that  end  was  resting,  causing  the 
beam  to  fall  over,  crushing  the  foot  of  the 
plaintiff  beneath  it. 

Th^  testimony  was  somewhat  confusing 
as  to  the  exact  position  of  the  I-beam,  and 
as  to  just  how  the  accident  occurred,  but 
there  can  be  no  doubt  that  the  beam  was 
in  a  position  dangerous  to  all  who  came 
near  it,  and  especially  to  those  who  came 
in  contact  with  it.  There  was  evidence 
tending  to  show  that  this  beam  was  in 
this  situation,  or  something  like  it,  for 
two  or  more  days  prior  to  the  accident; 
that  it  was  noticed  by,  or  should  have  been 
noticed  by,  defendant's  servants,  and  that 
it  had  remained  in  this  dangerous  position 
long  enough  to  affect  defendant  with  notice. 
There  was  no  testimony  that  directly  ac- 
counted for  this  dislocation  of  the  beam  in 
question.  There  was  testimony  tending  to 
show  that  these  piles  had  been  in  place 
for  several  weeks,  and  that  a  short  time 
before  the  accident,  the  number  of  beams 
on  the  pile  was  less  than  formerly.  How 
this  particular  beam  came  into  its  danger- 
ous position  was  a  matter,  therefore,  of 
conjecture.  Whether  it  had  been  dislocated 
from  its  original  position  by  taking  other 
beams  from  the  pile,  for  use  in  the  struc- 
ture under  erection,  or  had  been  partly 
moved  for  the  purpose  of  such  use,  and 
then  temporarily  abandoned,  it  is  not  nec- 
essary here  to  determine,  even  if  it  were 
capable  of  being  determined.  The  evidence 
as  to  its  dangerous  situation,  and  its  exist* 
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ence  in  that  situation  for  two  or  more  days 
before  the  accident,  was  properly  submit- 
ted to  the  jury,  and  there  can  be  no  ob- 
jection to  the  charge  of  the  court  in  that 
regard. 

The  charge  of  negligence  principally  in- 
sisted upon  at  the  trial  was,  not  for  the 
original  careless  piling  of  the  beams,  as 
was  charged  in  the  declaration,  but  for  the 
maintaining  of  the  pile  in  the  dangerous 
condition  testified  to  after  notice  of  such 
condition,  or  after  a  long  enough  time  had 
elapsed  for  notice  to  be  presumed.  After 
the  conclusion  of  the  evidence,  the  learned 
judge  of  the  court  below  permitted  an 
amendment  to  the  plaintiff's  declaration, 
charging  the  defendant  with  negligence  in 
the  latter  respect.  The  defendant  excepted 
to  this  action  of  the  court  and  assigned 
the  same  as  error.  We  may  dispose  of  it 
in  passing,  however,  by  saying  that  the  ac- 
tion of  the  court  appears  to  us  to  have  been 
the  exercise  of  a  sound  discretion,  and  not 
to  have  transcended  the  liberal  rules  in  re- 
gard to  amendments  to  pleadings  which  ob- 
tain in  the  practical  administration  of  jus- 
tice. There  was  also  testimony  admitted 
over  the  objection  of  the  defendant,  tend- 
ing to  show  that  the  asphalt  pavement  on 
the  north  side  of  the  street,  near  the  Col- 
gate factory  and  these  piles,  was  much  re- 
sorted to  by  children  of  the  neighborhood 
for  roller  skating  and  other  plays,  and 
that  these  piles  were  attractive  to  such 
children,  as  evidenced  by  the  fact  that  they 
constantly  played  thereon,  to  the  knowl- 
edge of  the  defendant.  Under  the  laws  of 
New  Jersey,  Colgate  &  Company,  were  the 
owners  of  the  fee  of  the  street  to  its  center, 
subject  to  the  public  easement  for  pur- 
poses of  travel,  and  it  is  not  disputed  that 
either  by  state  law  or  municipal  ordinance, 
they,  or  their  subcontractor  by  their  per- 
mission, had  the  right  to  a  reasonable  use 
of  the  sidewalk,  temporarily,  for  the  stor- 
ing of  material  to  be  used  in  building,  or 
repair  of  buildings,  on  their  adjoining  prop- 
erty. 

The  learned  judge  of  the  court  below 
instructed  the  jury,  in  effect,  that  not  only 
was  the  defendant  bound  to  exercise  ordi- 
nary care  in  originally  piling  these  girders 
upon  the  street,  but  also  in  maintaining 
th6  piles  so  that  they  might  not  endanger 
the  safety  of  those  lawfully  usuing  the 
sidewalk,  and  that,  if  from  the  weight  of 
the  evidence  the  jury  found  that  the  gird- 
ers so  piled  on  the  sidewalk  were,  at  the 
time  of  the  accident,  calculated  to  tempt 
and  attract  little  children  accustomed  to 
play  on  the  street,  to  use  them  for  play 
or  rest,  and  that  this  was  known  to  the 
defendant,  then,  if  one  of  the  beams,  though 
originally  secure  in  the  pile,  became  dislo- 
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cated,  and  was  allowed  to  remain  in  the 
dangerous  position  described  in  the  testi- 
mony for  a  time  long  enough  to  presume 
notice  to  the  defendant,  it  became  respon- 
sible for  the  damage  caused  to  the  plaintiff, 
who  was  without  fault.  A  verdict  was 
found  for  the  plaintiff,  and  upon  the  judg- 
ment entered  thereon,  this  writ  of  error 
was  sued  out. 

The  assignments  of  error  are  very  nu- 
merous, but  they  are  for  the  most  part 
covered  by  the  few  principal  contentions 
urged  at  the  bar,  upon  the  determination 
of  which  the  case  must  turn.  The  first 
contention  to  be  noticed  is  that  the  court 
erred  in  striking  out  before  the  trial,  and 
against  the  objection  of  the  defendant,  the 
plea  of  the  statute  of  limitations,  and  in 
holding  that  it  was  not  available  to  the 
plaintiff  in  error.  Brief  notice  only  is 
required  of  defendant's  point  that  it  had 
an  absolute  right  to  interpose  said  plea, 
and  have  it  disposed  of  when  it  was  sought 
to  be  availed  of  during  the  trial,  and  that 
the  action  of  the  court  in  striking  it  out 
before  trial  was  contrary  to  the  rules  of 
practice  and  procedure  in  New  Jersey.  We 
think,  however,  that  the  granting  of  the 
motion  to  strike  out  was  a  matter  within 
the  discretion  of  the  court  below.  All  the 
facts  bearing  upon  the  availability  of  the 
pleading  were  stated  in  the  plaintiff's  dec- 
laration. Even  if  the  granting  of  the  mo- 
tion to  strike  out  was  at  variance  with 
practice  and  procedure  in  such  cases,  no 
possible  harm  could  come  to  the  defendant 
by  reason  of  such  premature  striking  out, 
as  by  the  law  of  the  state  the  action  of 
the  court  in  the  premises  was  reviewable 
at  whatever  state  of  the  trial  it  was  had. 

This  brings  us  to  the  substantial  ques- 
tion raised  by  this  assignment  of  error, 
whether  the  action  brought  by  the  plain- 
tiff was,  under  the  facts  set  forth  in  the 
pleadings,  barred  by  the  statute  of  limita- 
tions of  the  state  of  New  Jersey.  The  rele- 
vant portions  of  that  statute  are  as  fol- 
lows: ''All  actions  hereafter  accruing  for 
injuries  to  persons  caused  by  the  wrongful 
act,  neglect,  or  default  of  any  person  or 
persons,  firm  or  firms,  individual  or  in- 
dividuals, corporation  or  corporations  with- 
in this  state,  shall  be  commenced  and  in- 
stituted within  two  years  next  after  the 
cause  of  such  action  shall  have  accrued, 
and  not  after."  2  Gen.  Stat.  (N.  J.)  1805, 
p.  1975  §  3,  as  amended  by  Laws  1896,  p. 
119. 

Section  4  (same  statute  and  page) 
reads:  "That  if  any  person  or  persons 
who  is,  are,  or  shall  be  entitled,  to  any 
of  the  actions  specified  in  the  three  pre- 
ceding sections  of  this  act,  is,  are,  or  shall 
be  at  the  time  of  any  such  cause  of  action 
24 
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accruing  within  the  age  of  twenty-one  years, 
or  insane,  that  then  such  person  or  per- 
sons shall  be  at  liberty  to  bring  the  said 
action  so  as  he,  she,  or  they  institute  or 
take  the  same  within  such  time  as  is  before 
limited,  after  his,  her,  or  their  coming  to 
or  being  of  full  age  or  of  sane  memory,  as 
by  other  person  or  persons  having  no  such 
impediment  might  be  done." 

It  appears  from  the  pleadings  that  the 
plaintiff,  Fannie  Friedman,  then  being  be- 
tween the  ages  of  four  and  five  years, 
brought  an  action  in  the  state  court  of  New 
Jersey,  in  1903,  shortly  after  the  accident, 
which,  after  a  verdict  in  her  favor  and 
pending  a  motion  for  a  new  trial,  was,  for 
reasons  that  will  hereafter  appear,  dis- 
continued, and  that  the  present  action  was 
begun  in  January,  1906,  two  years  and 
six  months  after  the  former  action,  and 
when  the  plaintiff  was  something  over  six 
years  of  age.  The  contention  of  defend- 
ant's counsel  is:  "That  an  infant  may  re- 
main quiescent  after  the  cause  of  action 
accrues,  until  majority,  and  may  then  bring 
and  maintain  the  action  within  two  years 
thereafter,  or  he  may  bring  his  action  as 
an  infant,  issue  a  summons  in  the  infant's 
name,  and  apply  thereafter  for  the  appoint- 
ment of  a  next  friend  to  prosecute  the 
action  so  brought,  but,  in  this  case,  im- 
mediately upon  the  commencement  of  his 
action,  he  sets  the  statute  running  and 
assumes  the  same  legal  position  as  one  of 
full  age." 

We  cannot  agree  with  this  construction 
of  these  section  of  the  New  Jersey  statute. 
The  learned  judge  of  the  court  below  was 
of  opinion  that  "a  proper  construction  of 
these  sections  of  the  New  Jersey  statute 
allows  the  infant  all  the  time  intervening 
between  the  accrual  of  the  cause  of  action 
and  its  majority,  plus  a  period  thereafter 
equal  to  the  prescribed  limitations  of  the 
statute." 

In  the  case  of  Smith  ▼.  Felter,  61  N.  J. 
L.  104,  38  Atl.  746,  Mr.  Justice  Gummere, 
of  the  supreme  court  of  New  Jersey,  in 
discussing  §  4  of  the  statute,  as  above 
quoted,  says:  "It  seems  to  me  clear  that 
the  effect  of  this  provision  is  to  stay  the 
running  of  the  statute  while  the  disabili- 
ties mentioned  therein  continue  to  exist, 
and  that  a  party  suffering  from  any  of 
such  disabilities  may  maintian  an  action 
at  any  time  during  their  continuance,  or 
within  the  six  years  afterward." 

This  is  practically  the  opinion  of  the 
learned  judge  of  the  court  below.  There 
can  be  no  doubt  that  one  who  was  under 
no  disability  could  bring  such  an  action  as 
we  have  here,  at  any  time  within  the  limi- 
tation of  two  years  prescribed  by  the  stat- 
ute, discontinue  it,  and  bring  another  ac- 
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tion,  provided  it  also  be  within  the  period 
of  limitation.  We  can  see  no  reason  why 
an  infant  under  twenty-one  years  of  age, 
against  whom  the  statute  is  not  running 
at  all,  should  not  be  able  to  do  the  same 
thing,  that  is,  bring  an  action,  discontinue 
the  same,  and  bring  another  or  successive 
actions  during  his  minority.  We  can  find 
nothing  in  the  express  words  of  the  stat- 
ute, or  in  any  reasonable  interpretation 
thereof,  that  justifies  the  contention  of 
the  defendant  as  above  stated,  and  no  case 
in  the  state  of  New  Jersey  or  elsewhere  has 
been  called  to  our  attention  which  supports 
the  same. 

This  brings  us  to  the  important  question 
in  the  case,  viz.,  whether  defendant  owed 
any  duty  to  the  plaintiff  for  neglect  for 
which  it  should  be  held  responsible  to  her 
in  this  action.  In  its  consideration,  we 
assume  (1)  that  the  defendant,  as  an  in- 
dependent contractor  with  the  owner  of  the 
premises,  might  lawfully  use  such  portions 
of  the  sidewalk  of  the  public  street  as  it 
actually,  did  use,  for  the  temporary  stor- 
age of  the  I-beams  in  question,  or  other 
material  to  be  used  in  the  structures  it 
had  contracted  to  erect;  (2)  that  defend- 
ant, being  responsible  for  placing  the  I- 
beams  on  the  street  and  maintaining  them 
there,  owed  a  duty  to  the  public,  including 
the  plaintiff,  to  place  and  maintain  them 
with  reasonable  care,  so  that  those  law- 
fully on  the  street,  and  without  fault  on 
their  part,  might  not  be  injured  thereby. 

Conceding  all  this  for  the  sake  of  argu- 
ment, defendant  denies  liability,  by  reason 
of  the  premises,  contending  that  plaintiff 
was  at  fault  (1)  in  that  she  was  an  active 
trespasser  upon  the  girders  at  the  time 
she  received  her  injury,  the  trespass  con- 
tributing thereto ;  ( 2 )  in  that  she  was  play- 
ing upon  the  girders  at  the  time  of  the 
injury,  and  not  using  the  sidewalk  for  pur- 
poses of  travel,  and  that  such  playing  con- 
tributed to  the  injury  complained  of;  (3) 
in  that  the  use  which  she  was  making  of 
the  girders  at  the  time  the  injury  occurred 
was  unlawful,  and  therefore  defendant  owed 
no  duty  to  her. 

The  foregoing,  of  course,  are  different 
forms  of  the  same  contention.  It  may  be 
admitted  that  if  one  sui  juris  had,  in  using 
this  sidewalk,  without  reasonable  excuse, 
stepped  upon  the  pile  of  beams  while  in 
this  condition,  and  had  been  injured  by  the 
falling  of  the  displaced  beam  in  the  manner 
described,  defendant  would  not  have  been 
liable  therefor,  on  the  ground  of  such  per- 
son's contributory  negligence,  or  possibly 
on  the  ground  that  defendant  owed  no  duty 
to  one  who  might  be  considered  a  trespasser, 
to  see  that  the  pile  of  beams  was  properly 
constructed.     The   defendant,   however,   ig- 
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nores  the  distinction  which  we  think  is 
inherent  in  this  case,  between  those  who 
are  and  those  who  are  not  8ui  juris,  or 
rather  between  those  who  have  and  those 
who  have  not  arrived  at  years  of  discre- 
tion. In  the  case  before  us,  it  is  not  neces- 
sary to  consider  at  what  age  an  infant 
may  be  of  such  discretion  as  to  be  re- 
sponsible in  a  case  like  the  present  for 
contributory  negligence,  or  for  conduct 
which,  in  case  of  sufficient  discretion,  would 
make  him  or  her  a  trespasser.  Fannie 
Friedman,  the  plaintiff,  at  the  time  of  the 
accident,  was  only  four  and  one  half  years 
old,  and  there  can  be  no  question  that,  in 
the  eyes  of  the  law,  by  reason  of  her  age, 
she  lacked  that  discretion  which  would 
make  her  responsible  for  her  conduct.  She 
was  legally  incapable  of  contributory  negli- 
gence, or  of  being  a  trespasser.  The  ques- 
tion then  arises,  whether  defendant  owed  to 
such  a  child,  under  the  circumstances  dis- 
closed by  this  record,  any  duty  other  than 
that  owed  to  those  who  were  aui  juris,  or 
who  at  least  had  arrived  at  years  where 
discretion  may  be  presumed.  We  think 
there  was  a  peculiar  duty  of  this  kind  in- 
cumbent upon  the  defendant  in  relation  to 
this  plaintiff,  under  the  circumstances  of 
this  case.  Why  should  not  one  who  has  a 
dangerous  structure  or  appliance,  whether 
on  his  own  land  or  lawfully  on  a  public 
highway,  use  ordinary  care  to  protect  not 
only  those  who  are  able  to  protect  them- 
selves by  the  use  of  their  faculties,  and 
who  are  bound  to  make  such  use  of  them 
as  the  ordinary  experience  of  mankind  jus- 
tifies us  to  expect,  but  also  those  of  such 
tender  years  as  may,  without  fault  on  their 
part,  come  within  the  danger  to  which  the 
owner  of  such  appliance  or  structure  has 
exposed  themT  We  think,  in  reason  and  in 
consonance  with  the  legal  principles  by 
which  the  duty  of  individuals  to  protect 
others  from  the  dangers  that  may  result 
from  the  use  of  their  own  property  is  de- 
termined, and  by  which  they  are  held  re- 
sponsible for  their  negligent  acts  in  that 
regard,  this  defendant  owed  a  duty  to  the 
children  of  tender  years  who,  to  its  knowl- 
edge, were  accustomed  to  play  on  the  pub- 
lic street  in  the  vicinity  of  these  piles  of 
beams,  and  also  to  play  and  sit  thereon,  to 
use  due  care  under  the  circumstances  to 
prevent  the  piles  from  being  in  such  an  un- 
stable condition  as  would  be  likely  to  cause 
injury  to  such  of  these  children  as  might 
come  in  contact  therewith.  Peirce  v.  Lyden, 
85  C.  C.  A.  312,  357  Fed.  552. 

In  charging  the  jury  upon  this  branch 
of  the  case,  the  learned  judge  of  the  court 
below  said:  "I  shall  adopt  the  language 
of  the  late  Judge  Dixon,  who  charged  the 
jury  in  a  suit  between  those  same  parties 
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when  it  was  on  trial  In  the  supreme  court 
of  this  state  [New  Jersey].  Speaking  of 
the  public,  he  said:  The  public  consists 
of  two  classes  for  the  present  purpose  of 
this  suit:  People  grown  up,  adults,  people 
come  to  years  of  discretion,  and  the  little 
children,  who  have  not  yet  eome  to  years 
of  discretion,  who  have  not  yet  the  ability 
to  take  care  of  themselves  as  older  people 
do;  and  the  law  regards  their  rights  and 
privileges  in  the  streets  as  well  as  those  of 
older  persons,  and  when  you  are  dealing 
with  the  safety  of  things  left  in  the  streets, 
you  have  to  regard  children  as  well  as  older 
people.  The  propensity  of  little  children  to 
play  upon  the  street,  and  to  rest  from  their 
play  in  the  public  streets,  is  one  with  which 
we  are  all  more  or  less  familiar,  and  that 
is  also  to  be  taken  into  consideration  (and 
I  may  say  by  way  of  parenthesis  that  upon 
this  trial  there  is  evidence  tending  to  show 
that  little  children  were  accustomed  to  play 
in  the  street  in  the  vicinity  of  where  the 
girders  were  placed  both  before  and  after 
they  were  placed),  and  if  things  are  left 
in  the  street  in  such  condition  that  they  will 
tempt  children  to  make  use  of  them,  either 
for  play  or  for  rest,  and  will  be  dangerous 
to  little  children  if  they  do  so  make  use 
of  them,  those  things  are  not  in  proper 
condition.' " 

This  statement  of  the  legal  duty  resting 
upon  those  in  the  situation  of  the  defend- 
ant, we  think  is  as  sound  as  it  is  humane, 
and  it  is  supported  by  decisions  of  the  Su- 
preme Court  of  the  United  States,  as  well 
as  by  numerous  decisions  of  the  state 
courts.  These  decisions  are  controlling  in 
the  present  case.  The  leading  case  of  Sioux 
City  &  P.  R.  Co.  v.  Stout,  17  Wall.  637,  21 
L.  ed.  745,  was  a  case  in  which  the  plain- 
tiff, a  child  of  tender  years,  was  injured 
while  playing  with  other  children  on  a 
railroad  turntable.  This  turntable  was 
ordinarily  held  secure  from  movement  by  a 
heavy  cast-iron  latch.  This  latch  had  been 
for  some  time  broken,  so  that  the  table 
could  be  easily  turned  on  its  pivot  by  the 
children  who  played  on  and  near  it.  The 
turntable  was  on  the  uninclosed  land  of 
the  railroad  company.  There  was  evidence 
tending  to  show  that  small  children  were 
in  the  habit  of  playing  around  and  upon 
this  turntable,  to  the  knowledge  of  defend- 
ant's servants.  Dillon,  Circuit  Judge,  in 
the  court  below,  had,  in  charging  the  jury 
on  the  question  whether  there  was  negli- 
gence on  the  part  of  the  railroad  company 
in  allowing  the  turntable  to  remain  in  the 
condition  in  which  it  was  said  ''that  to 
maintain  the  action  it  must  appear  by  the 
evidence  that  the  turntable  in  the  condition, 
situation,  and  place  where  it  then  was,  was 
a   dangerous   machine,   one   which,    if   un- 
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guarded  or  unlocked,  would  be  likely  to 
cause  injury  to  children;  that  if,  in  its 
construction  and  the  manner  in  which  it 
was  left,  it  was  not  dangerous  in  its  nature, 
the  defendants  were  not  liable  for  neg- 
ligence; that  they  were  further  to  con- 
sider whether,  situated  as  it  was  on  the 
defendants'  property  in  a  small  town,  some- 
what remote  from  habitations,  there  was 
negligence  in  not  anticipating  that  injury 
might  occur  if  it  was  left  unlocked  or  un- 
guarded; that  if  they  did  not  have  reason 
to  anticipate  that  children  would  be  likely 
to  resort  to  it,  or  that  they  would  be  likely 
to  be  injured  if  they  did  resort  to  it,  then 
there  was  no  negligence." 

The  Supreme  Court  approved  of  this 
statement  of  the  law,  and  decided  that  the 
case  had  been  properly  submitted  to  the 
jury.  The  principle  of  this  case  has  been 
adhered  to  by  the  Supreme  Court  in  subse- 
quent cases,  as  also  by  many  cases  in  the 
highest  courts  of  the  states,  and  though 
there  is  some  conflict  in  the  decisions  of 
the  state  courts,  the  decided  weight  of  their 
authority  is  on  the  side  of  what  has  come 
to  be  called  the  "Doctrine  of  the  Turntable 
Cases." 

In  Union  P.  R.  Co.  v.  McDonald,  152  U. 
S.  262,  38  L.  ed.  434,  14  Sup.  Ct.  Rep.  619, 
the  railway  company  operated  a  coal  mine, 
and  was  in  the  habit  of  depositing  the  slack 
on  an  open  lot  belonging  to  it,  between  the 
mine  and  the  station,  in  such  quantities 
that  the  slack  was  in  a  permanent  state  of 
combustion,  a  fact  known  to  the  servants 
of  the  company.  The  lot  was  open  and  un- 
guarded. A  lad  of  twelve  years  of  age,  in 
running  across  this  lot,  fell  onto  the  slack 
and  was  badly  burned.  It  was  held  that 
the  lad  was  not  a  trespasser,  under  the  cir- 
cumstances, and  had  not  been  guilty  of  con- 
tributory negligence,  and  he  was  allowed  to 
recover.  Mr.  Justice  Harlan,  in  delivering 
the  elaborate  opinion  of  the  court  in  this 
case,  approves  of  the  judgment  in  Sioux 
City  &  P.  R.  Co.  V.  Stout,  and  quotes  with 
approval  the  following  from  Judge  Dillon's 
charge  to  the  jury  in  that  case:  "The 
machine  in  question  is  part  of  the  defend- 
ant's road  and  was  lawfully  constructed 
where  it  was.  If  the  railroad  company  did 
not  know,  and  had  no  good  reason  to  sup- 
pose, that  children  would  resort  to  the 
turntable  to  play,  or  did  not  know,  or 
had  no  good  reason  to  suppose,  that 
if  they  resorted  there  they  would  be  likely 
to  get  injured  thereby,  then  you  cannot  find 
a  verdict  against  them.  But  if  the  defend- 
ants did  know,  or  had  good  reason  to  be- 
lieve, under  the  circumstances  of  the  case, 
that  the  children  of  the  place  would  resort 
to  the  turntable  to  play,  and  that  if  they 
did  they  would  or  might  be  injured, 
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then,  if  they  took  no  means  to  keep  the 
children  away,  and  no  means  to  prevent 
accidents,  they  would  be  guilty  of  negli- 
gence, and  would  be  answerable  for  damages 
caused   to  children  by  such  negligence." 

Mr.  Justice  Harlan  then  proceeds,  as  fol- 
lows: "That  charge  was  held  by  this  court 
to  be  an  impartial  and  intelligent  one.  And 
after  observing  that  the  jury  were  at  lib- 
erty to  find  for  the  plaintiff  if,  from  the 
j  evidence,  it  could  justly  be  inferred  that  the 
railroad  company,  in  the  construction,  lo- 
cation, management,  or  condition  of  the 
turntable,  had  omitted  that  care  and  atten- 
tion to  prevent  the  occurrence  of  accidents 
which  prudent  and  careful  men  ordinarily 
bestow,  Mr.  Justice  Hunt,  delivering  the 
unanimous  judgment  of  this  court,  said: 
'That  the  turntable  was  a  dangerous  ma- 
chine which  would  be  likely  to  cause  injury 
to  children  who  resorted  to  it  might  fairly 
be  inferred  from  the  injury  which  actually 
occurred  to  the  plaintiff.  There  was  the 
same  liability  to  injure  him,  and  no  great- 
er, that  existed  with  reference  to  all  chil- 
dren. When  the  jury  learned  from  the 
evidence  that  he  had  suffered  a  serious  in- 
jury by  his  foot  being  caught  between  the 
fixed  rail  of  the  roadbed  and  the  turning 
rail  of  the  table,  they  were  justified  in  be- 
lieving that  there  was  a  probability  of  the 
occurrence  of  such  accidents.' " 

That  this  is  recognized  as  the  common 
law  by  the  English  courts  is  shown  by  Mr. 
Justice  Harlan's  discussion  of  the  cases  of 
Lynch  v.  Nurdin,  1  Q.  B.  29,  36,  4  Perry  A; 
D.  672,  10  L.  J.  Q.  B.  N.  S.  73,  5  Jur.  797 ; 
Mangan  v.  Atterton,  L.  R.  1  Exch.  239, 
35  L.  J.  Exch.  N.  S.  161,  14  L.  T.  N.  S. 
411,  14  Week.  Rep.  771,  4  Hurlst.  &  C.  388; 
and  Clark  v.  Chambers,  L.  R.  3  Q.  B.  Div. 
327,  47  L.  J.  Q.  B.  N.  S.  427,  38  L.  T.  N. 
S,  454,  26  Week.  Rep.  613,  19  Eng.  Rul. 
Cas.  28.  See  Pollock,  Torts,  ••382.  383. 
The  doctrine  of  those  cases,  which  relate 
to  structures  dangerous,  as  well  as  attract- 
ive, to  children,  maintained  on  defendant's 
own  land,  is  a  fortiori  applicable  to  cases 
like  the  present,  where  the  defendant  has 
maintained  the  dangerous  thing,  structure, 
or  condition  upon  a  public  street  or  high- 
way. 

The  defendant,  however,  earnestly  con- 
tends that  the  decision  of  the  court  of  er- 
rors and  appeals  of  New  Jersey,  in  Fried- 
man V.  Snare  &  T.  Co.  71  N.  J.  L.  605,  70 
L.R.A.  147,  108  Am.  St.  Rep.  764,  61  Atl. 
401,  2  Ann.  Cas.  497,  is  binding  upon  the 
court  below  and  this  court,  and  settles  the 
law  for  this  case.  This  contention  involves 
the  important  question  of  how  far  decisions 
of  a  state  court  are  conclusive  upon  the 
circuit  courts  of  the  United  States  in  the 
exercise    of    their    concurrent    jurisdiction 
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with  state  courts.  This  question  has  re- 
ceived the  consideration  from  the  Supreme 
Court  which  its  importance  demanded.  It 
is  unnecessary  to  cite  all  the  decisions  in 
which  that  court  has  enunciated  the  prin- 
ciples hy  which  determination  of  this  ques- 
tion must  he  guided.  These  decisions  have 
been  founded  upon  the  broad  meaning  and 
intent  of  article  3  of  the  Constitution,  and 
of  the  legislation  of  Congress  in  pursuance 
thereof,  conferring  upon  the  circuit  courts 
of  the  United  States  '^>riginal  cognizance 
concurrent  with  the  courts  of  the  several 
states,  of  all  suits  of  a  civil  nature,  at  com- 
mon law  or  in  equity,  ...  in  which 
there  shall  be  a  controversy  between  citi- 
zens of  difTerent  states,"  and  have  been 
made  in  conformity  to  that  spirit  of  comity 
and  practical  good  sense  by  which,  in  the 
administration  of  this  concurrent  jurisdic- 
tion,  "unseemly  conflicts"  with  the  state 
courts  have  been  avoided.  These  princi- 
ples, for  our  present  purpose,  may  be  sum- 
marized as  follows: 

There  is  no  common  law  of  the  United 
States,  and  the  34th  section  of  the  judiciary 
act  (Act  Sept.  24,  1789,  chap.  20,  1  Stat, 
at  L.  (92),  as  embodied  in  §  721  of  the 
Revised  Statutes  (U.  S.  Comp.  Stat.  1901, 
p.  681),  provides:  "That  the  laws  of  the 
several  states,  except  where  the  Constitu- 
tion, treaties,  or  statutes  of  the  United 
States  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  at 
common  law,  in  the  courts  of  the  United 
States,  in  cases  where  they  apply." 

So  that,  in  any  trial  common  law,  a  cir- 
cuit court  of  the  United  States,  where  its 
jurisdiction  is  founded  on  diverse  citizen- 
ship, has  to  inquire  what  the  law  of  the 
state  in  which  its  jurisdiction  is  exercised 
may  be,  and  it  is  the  law  of  that  state, 
whether  statute  or  common  law,  that  it  is 
called  upon  to  administer.  So  far  as  the 
constitutional  or  statute  law  of  a  state  is 
concerned,  the  Constitution  and  statutes 
speak  for  themselves,  and  it  is  a  rule  well 
settled  that  where  a  question  arises  upon 
the  construction  of  a  state  Constitution  or 
statute,  the  courts  of  the  United  States 
will  feel  themselves  bound  by  the  construc- 
tion given  to  them  by  the  supreme  court 
of  the  state.  So,  also,  as  to  what  may  be 
the  common  law  of  the  state,  as  applicable 
to  a  case  before  a  Federal  court,  the  ordi- 
nary evidence  is  to  be  found  in  the  deci- 
sions of  the  state's  tribunal  of  last  resort. 

The  question  in  the  class  of  cases  we  are 
now  considering,  being  what  the  law  of  the 
state  is  which  is  to  be  administered  by 
the  court,  if  there  can  be  found  in  the  deci- 
sions of  the  highest  court  of  that  state,  in- 
trusted with  the  construction  of  its  statutes 
and  the  interpretation  and  application  of 
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its  common  law,  a  well-settled  rule,  that 
generally  will  be  deemed  the  law  of  that 
state.  Especially  is  this  true  whenever  the 
decisions  of  the  state  courts  relate  to  some 
law  of  a  local  character  which  may  have 
become  established  by  those  courts  as  part 
of  the  law  of  the  state.  And  general  I  y^ 
where  in  an  ordinary  trial,  in  an  action  at 
common  law  in  a  United  States  court,  we 
speak  of  the  common  law,  we  refer  to  the 
common  law  of  the  state  as  it  has  been 
adopted  by  statute  or  recognized  by  the 
courts,  as  the  foundation  of  legal  rights,  so 
that,  though  a  United  States  circuit  court 
having  jurisdiction  in  a  given  state  is  an 
independent  forum,  and  distinct  from  that 
of  the  state,  it  administers  no  new  or  dif- 
ferent law  from  that  administered  in  the 
state  court.  But  the  jurisdiction  exercised 
by  those  Federal  courts  in  such  cases  is 
concurrent,  and  not  subordinate,  and  they 
are  called  upon  to  exercise,  and  do  exercise, 
an  independent  judgment  as  to  what  the 
law  of  the  state  may  be. 

As  to  the  constitutional  and  statute  law 
of  a  state,  and  the  construction  given  there- 
^x>  by  the  highest  state  tribunals,  there  is 
little  or  no  difficulty.  And  as  to  what  the 
common  law  of  a  state  may  be,  the  best 
evidence  is  generally  found  in  the  settled 
line  of  decisions  of  the  state  court,  so  ac- 
cepted and  recognized  as  to  constitute  a 
general  rule  of  property  or  conduct.  More 
latitude,  however,  is  practised  in  questions 
that  depend  upon  a  common  law,  not 
merely  part  of  the  local  and  customary  law 
of  the  state,  but  common  to  all  states  and 
countries  where  what  is  known  as  the  "com- 
mon law*'  prevails.  On  these  questions,  the 
courts  of  the  United  States  do  not  hold 
themselves  bound  by  the  decisions  of  the 
courts  of  the  state,  unless,  perchance,  such 
decisions  have  so  clearly  established  a  set- 
tled rule  in  the  premises  as  to  make  it 
part  of  the  peculiar  and  local  law  of  that 
state.  In  deciding  what  the  common  law 
of  a  state  may  be,  they  will  resort  to  the 
same  sources  of  information  as  are  open 
to  the  state  courts,  and  find  the  evidence  of 
the  law  where  the  state  courts  must  seek 
it,  in  that  general  jurisprudence  of  which 
we  have  spoken.  State  courts  are  accus- 
tomed, in  discussing  such  questions,  to  refer 
not  only  to  decisions  of  their  own  states, 
but  to  those  of  other  states  in  this  coun- 
try,  as  well  as  to  decisions  in  that  country 
from  which  we  originally  derived  the  com- 
mon law.  The  circuit  courts  of  the  United 
States  may  therefore,  in  forming  their  in- 
dependent judgment  in  questions  where  the 
common  law  of  the  state  is  derived  from 
the  principles  of  general  jurisprudence 
common  to  all  the  states,  at  times  feel  com- 
pelled to  diflTer  from  the  conclusions  arrived 
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at  bv  the  state  court.  In  other  words, 
they  may  differ  ffom  a  state  court  in  de- 
termining what  the  common  law  of  the 
state  thus  derived,  and  applicable  to  the 
given  case,  may  be.  Swift  v.  Tyson,  16 
Pet.  1,  8,  10  L.  ed.  805,  867. 

It  is  to  be  remembered,  however,  that 
this  diversity  of  opinion  will  not  be  in- 
dulged in  by  the  courts  of  the  United  States 
where,  as  we  have  just  said,'  in  the  ordi- 
nary administration  of  the  law  by  the  state 
courts,  and  by  the  settled  course  of  their 
decisions,  certain  rules  are  established 
which  have  become  rules  of  property  and 
conduct  in  the  state,  and  have  all  the  effect 
of  law,  which  it  would  be  wrong  to  disturb. 
Burgess  v.  Seligman,  107  U.  S.  20,  37,  27 
L.  ed.  359,  366,  2  Sup.  Ct.  Rep.  10;  Bucher 
V.  Cheshire  R.  Co.  125  U.  S.  655,  31  L. 
ed.  795,  8  Sup.  Ct.  Rep.  974;  Ether idge  v. 
Sperry,  139  U.  S.  267,  275,  35  L.  ed.  173, 
175,  11  Sup.  Ct.  Rep.  563. 

This  contention  makes  it  necessary  to 
refer  to  the  somewhat  peculiar  history  of 
the  litigation  between  the  parties  to  this 
suit,  as  disclosed  in  the  record.  From  the 
facts  stated  in  the  fifth  plea  filed  by  the 
defendant,  and  afterwards  stricken  out  by 
the  court  upon  motion  of  the  plaintiff,  it 
appears  that  the  defendant  in  error, 
Fannie  Friedman,  and  her  father,  Samuel 
Friedman,  on  July  20th,  1903,  brought 
two  separate  actions  against  the  present 
plaintiff  in  error,  in  the  supreme  court 
of  New  Jersey,  to  recover  damages  for 
the  same  injury  and  upon  the  same 
state  of  facts  for  which  the  present 
action  was  brought  in  the  court  below.  The 
two  actions  came  on  for  trial,  and,  by  stip- 
ulation and  consent,  were  tried  as  one 
before  a  justice  of  the  supreme  court  and 
a  jury.  A  verdict  was  rendered  in  favor  of 
Fannie  Friedman  ictr  $7,000,  and  for  Samuel 
Friedman,  who  sued  per  quod  aermtium 
amisit,  for  $800.  On  the  judgment  in  the 
case  of  Samuel  Friedman,  a  writ  of  error 
was  sued  out  by  the  defendant  company, 
from  the  court  of  errors  and  appeals  of  the 
state  of  New  Jersey,  and  in  Fannie  Fried- 
man's case  a  judgment  nisi  being  entered, 
a  rul^  to  show  cause  why  the  verdict  should 
not  be  set  aside  was  granted,  returnable 
before  the  New  Jersey  supreme  court.  The 
Samuel  Friedman  Case  was  duly  argued 
before  the  said  court  of  errors  and  appeals, 
and  the  judgment  appealed  from  was  finally 
reversed.  The  ground  of  this  reversal,  as 
stated  in  the  opinion  of  the  court,  was  that 
the  defendant  company  owed  no  duty  to 
the  children  of  tender  years  to  whom,  to 
its  knowledge,  these  piles  of  beams  might 
be  attractive  for  playing  upon  or  resting 
upon,  to  keep  them  in  a  reasonably  safe 
condition,  other  than  it  owed  to  those  who 
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were  sui  jtiris.  It  was  held  that  Fannie 
Friedman  was  a  trespasser  upon  these  ma- 
terials of  the  defendant,  and  that  for  the 
injury  suffered  by  her,  as  such,  no  cause 
of  action  or  recovery  could  accrue  to  her 
father. 

After  this  judgment  of  the  court  of  ap- 
peals in  the  case  of  Samuel  Friedman,  as 
was  inevitable,  the  rule  to  show  cause  why 
a  new  trial  should  not  be  granted  in  the 
case  of  the  infant  plaintiff  against  the  same 
defendant  was  made  absolute  by  the  trial 
court,  and  the  suit  was  thereafter  discon- 
tinued by  plaintiff,  and  a  new  action  was 
brought  in  the  court  below,  the  judgment 
and  record  in  which,  by  writ  of  error,  are 
now  before  this  court  for  review.  The  ob- 
jection made  by  plaintiff  in  error,  that  the 
suit  in  the  state  court  barred  the  right  of 
action  in  the  second  suit  in  the  United 
States  court,  does  not  seem  to  bave  been 
seriously  pressed,  and  requires  but  a  word 
in  passing.  Manhattan  L.  Ins.  Co.  v. 
Broughton,  109  U.  S.  121,  27  L.  ed.  878, 
3  Sup.  Ct.  Rep.  99,  was  a  case  where  a 
nonsuit  in  the  state  court  had  been  granted 
on  defendant's  motion,  and  a  new  action 
was  subsequently  instituted  in  the  circuit 
court  of  the  United  States,  where  it  was 
contended  that  the  former  judgment  was 
a  bar,  and  a  request  made  to  direct  a 
verdict  for  defendant.  The  court  denied 
the  request  and  overruled  the  objection. 
Upon  error  to  the  Supreme  Court,  these 
rulings  were  held  to  be  correct^  and  that 
"a  trial  upon  which  nothing  was  deter- 
mined cannot  support  a  plea  of  res  ju- 
dicata or  have  any  weight  as  evidence  at 
another  trial."  And  in  Gardner  v.  Michi- 
gan C.  R.  Co.  150  U.  S.  349,  37  L.  ed.  1107, 
14  Sup.  Ct.  Rep.  140,  the  plaintiff  sued  de- 
fendant in  the  state  court  of  Michigan,  and 
a  verdict  and  judgment  were  in  plaintiff's 
favor.  This  judgment  was  reversed  by  the 
supreme  court  of  the  state,  and  a  new  trial 
ordered.  When  the  case  was  remanded, 
plaintiff  voluntarily  withdrew  his  action, 
and  then  commenced  suit  in  the  circuit 
court  of  the  United  States  on  the  same 
cause  of  action.  The  defendant  contended 
that  the  plaintiff  was  precluded  from  bring- 
ing this  action  by  the  judgment  in  the 
state  court  rendered  for  the  same  cause 
of  action  and  on  the  same  state  of  facts. 
This  contention  was  overruled  by  the  cir- 
cuit court  of  the  United  States,  and  the 
Supreme  Court  of  the  United  States,  in  the 
case  cited,  held  that  this  ruling  of  the  cir- 
cuit court  was  correct. 

We  recur,  therefore,  to  the  contention 
that  the  decision  of  the  court  of  errors 
and  appeals  of  New  Jersey  in  Friedman  v. 
Snare  &  T.  Co.  is  binding  on  this  court,  and 
settles  the  law  for  this  case.    We  have  a1- 
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ready  stated  at  sufficient  length  the  prin- , 
ciples  that  should  guide  this  court  in  de- 
termining how  far  it  should  consider  itself 
bound  by  this  decision  of  the  court  of  er- 
rors and  appeals  of  New  Jersey.  The  ques- 
tion whether  the  defendant  owed  any  duty, 
as  respected  the  children  of  tender  years 
on  said  street  and  near  said  piles  of  beams, 
which,  to  the  knowledge  of  the  defendant, 
had  proved  attractive  to  such  children  to 
rest  or  play  upon,  other  than  and  different 
from  that  which  it  owed  to  persons 
using  the  street  and  who  were  sui  juris, 
was  clearly  a  question  of  the  common  or 
unwritten  law  of  the  state  of  New  Jersey. 
It  was  not  a  question  of  statute  law,  or  of 
title  to  land,  or  of  merely  local  law  or  cus- 
tom, but  belonged  to  that  domain  of  juris- 
prudence to  which  we  have  above  alluded, 
which  prevails  generally  in  all  states  and 
countries  where  the  common  law  is  recog- 
nized, and  is  so  often  referred  to  in  the 
decisions  of  the  Supreme  Court.  It  is  well 
settled  that  the  general  question  of  lia- 
bility for  negligence,  when  not  modified  or 
regulated  by  statute  law,  belongs  to  this 
dcNnain.  In  Gardner  ▼.  Michigan  C.  R.  Co. 
supra.  Chief  Justice  Fuller,  in  speaking 
for  the  Supreme  Court,  says:  "But  in 
the  present  case,  only  the  responsibility  of 
a  railroad  company  to  its  employees  was 
involved,  and  it  is  settled  that  that  ques- 
tion is  a  matter  of  general  law.,  and  that, 
in  the  absence  of  statutory  regulations  by 
the  state  in  which  this  cause  of  action 
arises,  this  court  is  not  required  to  follow 
the  decisions  of  the  state  courts.  New 
York  C.  R.  Co.  ▼.  Lockwood,  17  Wall.  357, 
21  L.  ed.  627;  Hough  v.  Texas  &  P.  R.  Co. 
100  U.  S.  233,  25  L.  ed.  612;  Myrick  v. 
Michigan  C.  R.  Co.  107  U.  S.  102,  27  L.  ed. 
325,  1  Sup.  Ct.  Rep.  425;  Lake  Shore  k 
M.  8.  R.  Co.  V.  Prentice,  147  U.  S.  101,  37 
L.  ed.  97,  13  Sup.  Ct.  Rep.  261;  Baltimore 
A  O.  R.  Co.  V.  Baugh,  149  U.  S.  368,  37  L. 
ed.  772,  13  Sup.  Ct  Rep.  914." 

In  ascertaining  what  this  unwritten  or 
common  law  prevailing  in  New  Jersey,  as 
well  as  widely  elsewhere,  requires  in  the 
premises,  the  court  below  had  the  right  to 
exercise  its  independent  judgment.  In  do- 
ing so,  it  might  explore  the  sources  and 
scrutinize  the  evidence  of  that  law,  precise- 
ly as  the  state  court  has  done.  However 
reluctant  it  may  be  to  differ  with,  it  was 
not  bound  by,  the  decision  of  the  state  court 
in  such  a  case,  although  judicial  comity 
might  require  it  to  bow  to  a  line  of  deci- 
sions so  uniform,  and  well  settled,  and  ex- 
tending through  so  long  a  time,  as  to  es- 
tablish a  rule  of  conduct  which  "it  would 
be  wrong  to  disturb."  The  only  question, 
then,  is.  Was  the  judgment  of  the  court  of 
errors  and  appeals  of  New  Jersey,  in  the 
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case  referred  to,  declaratory  of  a  rule  of 
law  so  established  as  to  be  peculiar  to  that 
state?  In  accordance  with  the  principles 
above  stated,  its  decision  that  the  title  of 
the  abutting  owners  on  a  street  in  New 
Jersey  extends  to  the  middle  thereof,  sub- 
ject to  the  public  easement,  and  that,  by 
the  law  of  that  state,  such  abutting  own- 
ers have  the  right  to  the  temporary  and 
reasonable  use  of  the  street  for  storing  ma- 
terials to  be  used  in  building  and  repair 
of  structures  on  such  abutting  land,  as  a 
matter  of  local  law,  should  be  and  was  re- 
spected as  conclusive  by  the  circuit  court, 
especially  as  its  decision  in  this  respect  was 
supported  by  the  authority  of  a  uniform 
line  of  state  decisions. 

With  reference,  however,  to  the  general 
question  of  negligence,  and  the  duty  owed 
under  the  circumstances  by  defendant  to 
plaintiff,  the  only  New  Jersey  cases  re- 
ferred to  by  the  learned  justice  who  de- 
livered the  opinion  of  the  court  of  errors 
and  appeals  are  the  cases  of  Turess  ▼.  New 
York,  S.  k  W.  R.  Co.  61  N.  J.  L.  314,  40 
Atl.  614,  decidiBd  by  the  supreme  court,  and 
Delaware,  L.  &  W.  R.  Co.  v.  Reich,  61  N. 
J.  L.  635,  41  L.R.A.  831,  68  Am.  St.  Rep. 
727,  40  Atl.  682,  decided  by  the  court  of 
errors  and  appeals. 

The  case  first  cited  was  in  the  supreme 
court,  not  the  court  of  last  resort.  It  was 
a  turntable  case,  and  squarely  took  issue 
with  the  doctrine  of  Sioux  City  &  P.  R. 
Co.  ▼.  Stout  and  the  Turntable  Cases,  so 
called,  that  have  followed  it.  The  case  was 
decided  in  1898,  and  it  was  said  by  Chief 
Justice  Magie,  who  rendered  the  opinion, 
that  the  question  was  for  the  first  time 
presented  for  consideration  to  the  courts  of 
New  Jersey. 

The  second  case  was  in  the  court  of  er- 
rors and  appeals,  and  was  also  a  turntable 
case.  Mr.  Justice  Gununere,  in  delivering 
the  opinion  of  the  court,  in  speaking  of 
the  doctrine  of  the  Turntable  Cases,  said 
that  "although  this  doctrine  has  received 
the  support  of  many  courts  of  high  distinc- 
tion, it  has  been  absolutely  repudiated  by 
other  courts  whose  decisions  rank  equally 
high." 

He  also  says  that  '^his  court,"  the  court 
of  errors  and  appeals,  "has,  up  to  the  pres- 
ent time,  never  been  called  upon  to  decide 
the  question,  and  we  are  free  to  adopt 
either  the  view  taken  by  the  United  States 
Supreme  Court  in  Sioux  City  &  P.  R.  Co. 
V.  Stout,  17  Wall.  657,  21  L.  ed.  745,  and 
the  cases  which  have  followed  it,  or  that 
taken  by"  other  courts.  It  was  accordingly 
held  by  the  court  that  the  owner  of  the 
turntable  and  of  the  land  on  which  it  was 
built  owed  no  duty  to  a  child  of  tender 
years  who  was  hurt  by  playing  thereon,  on 
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the  ground  that  it  was  a  trespasser  at  the 
time  of  the  accident. 

In  addition  to  these,  counsel  for  the 
plaintiff  in  error  has  referred  us  to  the 
cases  of  Vanderbeck  v.  Hendry,  34  N.  J.  L. 
467 ;  Fitzpatrick  •  v.  Cumberland  Glass 
Mfg.  Co.  61  N.  J.  L.  378,  39  Atl.  675,  and 
Taylor  v.  Haddonfield  &  C.  Turnp.  Co.  65 
N.  J.  L.  102,  46  Atl.  707.  These  cases  all 
refer  to  the  duties  of  landholders  with  ref- 
erence to  persons  aui  juris  who  enter  upon 
their  lands  as  licensees,  and  do  not  at  all 
touch  the  question  with  which  we  are  here 
concerned.  It  is  evident,  therefore,  that 
there  is  no  such  settled  rule  of  law  estab- 
lished by  the  decisions  of  the  new  Jersey  tfi- 
bunal  of  last  resort,  as  would  be  binding  up- 
on the  United  States  circuit  court,  or  relieve 
it  from  the  duty  of  forming  an  independent 
judgment  as  to  what  the  unwritten  or  com- 
mon law  of  New  Jersey  required  of  the  de- 
Tendant  in  the  premises.  -That  the  law  was 
not  so  settled  in  New  Jersey  is  further 
evidenced  by  the  strongly  reasoned  dissent- 
ing opinion  of  Fort  and  Bogert,  JJ.,  in  the 
case  of  Friedman  v.  Snare  &  T.  Co.  71  N. 
J.  L.'eOS,  70  L.R.A.  147,  108  Am.  St.  Hep. 
764,  61  Atl.  401,  2  Ann.  Cas.  497,  and  by 
the  view  taken  by  that  eminent  jurist,  the 
late  Mr.  Justice  Dixon,  in  the  trial  of  this 
same  case  in  the  supreme  court,  and  whose 
opinion,  as  approved  by  the  learned  judge 
of  the  court  below,  we  have  already  quoted. 
With  the  highest  respect  for  the  court  of 
errors  and  appeals  of  the  state  of  New  Jer- 
sey, and  for  the  learned  members  of  that 
court  who  announced  its  opinion  in  the 
case  referred  to,  we  are  compelled  to  the 
conclusion  that  the  rule  of  law,  as  an- 
nounced in  the  case  of  Sioux  City  &  P.  R. 
Co.  V.  Stout,  supra,  and  in  the  subsequent 
approving  cases,  is  the  law  applicable  to 
the  present  case  and  the  assignments  of 
error  in  that  regard  must  be  overruled. 

It  is  only  necessary  in  conclusion  to  refer 
briefly  to  the  contention  of  the  plaintiff 
in  error,  that  because  the  case  of  Friedman 
V.  Snare  &  T.  Co.  in  the  court  of  errors  and 
appeals  of  New  Jersey,  grew  out  of  the 
identi(ia]  facts  and  circumstances  upon 
which  the  present  case  is  founded,  it  was 
in  some  peculiar  sense  binding  upon  this 
court,  as  well  as  upon  the  court  below. 
In  view  of  what  has  already  been  said,  we 
can  give  no  weight  to  this  suggestion.  It 
still  remains  a  matter  in  which  two  courts 
of  concurrent  and  independent  jurisdiction 
have  arrived  at  a  different  view  of  the  law. 

In  the  case  of  Bucher  v.  Cheshire  R.  Co. 
125  U.  S.  655,  31  L.  ed.  795,  8  Sup.  Ct.  Rep. 
974,  the  plaintiff  in  error  was  plaintiff  be- 
low in  the  circuit  court  of  the  United 
States,  and  sought  to  recover  from  defend- 
ants for  injuries  which  he  sustained  by 
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reason  of  their  negligence,  while  traveling 
upon  their  roads.  The  court  on  the  trial 
substantially  instructed  the  jury  that  the 
plaintiff  could  not  recover,  because  the 
injury  complained  of  occurred  while  he  wa& 
traveling  upon  the  Sabbath  day,  in  violation 
of  the  law  of  the  state  of  Massachusetts. 
A  suit  between  the  same  parties  in  regard 
to  the  same  transaction  had  been  brought 
in  the  supreme  court  of  that  state,  in 
which,  on  a  trial  before  a  jury,  the  plaintiff 
obtained  a  verdict.  This  was  carried  to 
the  court  in  banc,  and  was  there  reversed 
and  sent  back  for  a  new  trial.  The  plain- 
tiff then  became  nonsuit  in  the  state  court,, 
and  brought  his  action  in  the  circuit  court 
of  the  United  States.  Mr.  Justice  Miller, 
in  delivering  the  opinion  of  the  Supreme 
Court,  discussed  the  general  question  as 
to  the  binding  effect  of  decisions  of  the 
state  courts  upon  the  courts  of  the  United 
States,  and  we  have  already  cited  a  passage 
from  his  opinion.  He  nowhere,  however, 
gives  any  weight  to  the  fact  that  there  had 
been  an  opinion  of  the  Massachusetts  court 
of  last  resort,  in  the  very  case  then  before 
the  Supreme  Court,  but  confines  himself 
to  the  inquiry  whether  any  settled  rule  in 
the  premises  had  been  established  by  the 
decisions  of  the  Massachusetts  courts.  He 
concludes  as  follow:  ''The  decisions  on  this 
subject  by  the  Massachusetts  court  are 
numerous  enough  and  of  sufficiently  long 
standing  to  establish  the  rule,  so  far  as 
they  can  establish  it,  and  we  think  that, 
taken  in  connection  with  the  relation  which 
they  bear  to  the  statute  itself,  though  giv- 
ing an  effect  to  it  which  may  not  meet  the 
approval  of  this  court,  they  nevertheless 
determine  the  law  of  Massachusetts  on  that 
subject.'* 

In  the  case  at  bar,  no  statute  of  the 
state  was  involved. 

As  we  have  seen  in  the  case  of  Gardner 
V.  Michigan  C.  R.  Co.  160  U.  S.  349,  37  L. 
ed.  1107,  14  Sup.  Ct.  Rep.  140,  there  was 
the  same  situation  to  be  dealt  with.  The 
Supreme  Court  of  the  United  States  re- 
fused to  be  bound  by  the  decision  of  the 
supreme  court  of  Michigan,  on  the  same 
facts  and  between  the  same  parties,  and 
said:  "We  therefore  conclude  that  the 
opinion  of  the  state  supreme  court  should 
be  given  only  such  weight  as  its  reasoning 
and  the  respectability  of  the  source  from 
which  it  proceeds  entitle  it  to  receive." 

Nearly  all  the  other  contentions  founded 
upon  the  assignments  of  error  are  disposed 
of  by  what  we  have  already  said,  and  as 
to  those  that  are  not  so  disposed  of,  we 
content  ourselves  w^ith  saying  that  they 
are  without  merit  and  present  no  reversible 
error.  We  think  the  questions  we  have 
discussed  were  properly  submitted  to  the 
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jury  by  the  learned  judge  of  the  court  be- 
low, and  the  judgment  below  is  therefore 
affirmed. 

Petition  for  writ  of  certiorari  denied 
by  Supreme  Court  of  the  United  States, 
May  3,  1909  (214  U.  S.  618,  53  L.  ed.  1065, 
29  Sup.  Ct.  Rep.  700). 
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IMPERIAL  BANK  OF  CANADA. 

(110  C.  C.  A.  278,  188  Fed.  300.) 

Courts  ~  state  and  Federal  ~  effect  of 
,    decisions. 

1.  It  is  a  duty  which  the  Federal  courts 
may  not  renounce  to  form  independent 
opinions  and  render  independent  decisions 
upon  question  of  commercial  or  general  law 
and  of  right  under  the  Constitution  and 
laws  of  the  nation  of  which  they  have  juris- 
diction, and  the  decisions  of  the  state  courts 
are  not  controlling,  but  persuasive  thereon. 

Conflict  of  laws  ^  commercial  paper  ^ 
notice  of  dishonor. 

2.  The  manner  of  giving  and  the  suffi- 
ciency of  a  notice  of  dishonor,  in  a  case 
where  commercial  paper  is  indorsed  in  one 
jurisdiction  and  is  payable  in  another,  are 
governed  by  the  law  of  the  place  where 
it  is  payable. 

Same  ~  indorsement  —  contract. 

3.  The  laws  of  the  place  where  the  in- 
dorsement is  signed  or  is  delivered,  so  that 
it  becomes  a  contract,  govern  the  validity 
and  extent  of  the  contract,  and  therefore 
the  necessity  of  some  presentment,  demand, 
protest,  and  notice  of  dishonor. 

Same  —  payment  —  grace  —  present- 
ment —  protest  ^  notice. 

4.  The  law  of  the  place  where  commer- 
cial paper  is  payable  governs  the  days  of 
grace,  the  time  and  the  manner  of  making 
the  presentment,  the  demand,  and  the  pro- 
test, and  of  giving  the  notice  of  dishonor. 

(May  31,  1911.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wyoming  to 
review  a  judgment  in  plaintiff's  favor  in 
an  action  brought  to   recover   an  amount 

Headnotes  by  Sanborn,  Circuit  Judge. 

Note.  •»  See  note  post,  380,  on  questions 
of  state  law  as  to  which  the  Federal  courts 
are  bound  to  follow  the  decisions  of  the 
state  courts. 

For    conflict   of    laws    as    to    negotiable 
paper,  see  notes  in  61  L.R.A.  193,  and  19 
L.R.A(N.8.)    666. 
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alleged  to  be  due  on  a  promissory  note. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn  and  Van  De- 
vanter.  Circuit  Judges,  and  William  Hi 
Munger,  District  Judge. 

Messrs.  Gibson  Clark  and  William  A. 
Riner,  with  Mr.  John  D.  Clark,  for  plain- 
tiff in  error. 

Mr.  Charles  W.  Bnrdick,  with  Mr. 
Edgar  M.  Morsman,  Jr.,  for  defendant 
in  error. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court  : 

This  is  an  action  by  the  owner  of  a 
promissory  note  payable  in  Canada,  made 
and  indorsed  in  Illinois,  to  recover  the 
amount  due  upon  the  note  from  the  in- 
dorser.  Presentment,  demand,  and  protest 
were  made,  and  notice  of  dishonor  was 
given  in  comf^liance  with  the  law  of  Can- 
ada, but  the  indorser  claims,  and  it  is 
conceded,  but  neither  admitted  nor  decided, 
that  the  notice  would  have  been  insufficient 
to  charge  the  indorser  if  the  note  had  been 
payable  in  Illinois.  The  court  below  held 
that  the  notice  was  good  and  rendered  a 
judgment  against  the  indorser.  The  latter's 
counsel  insist  that  this  ruling  is  error,  on 
the  ground  that  the  sufficiency  of  the  notice 
is  governed  by  the  law  of  the  place  of  in- 
dorsement, and  not  by  the  law  of  the  place 
of  payment.  To  this  contention  there  is  a 
short  and  conclusive  answer.  The  place  of 
the  indorsement  was  the  state  of  Illinois. 
The  law  of  that  state  was,  when  the  indorse- 
ment was  made,  and  it  still  is,  that  when 
commercial  paper  is  indorsed  in  one  juris- 
diction  and  is  payable  in  another,  the  law 
of  the  place  where  it  is  payable  governs 
the  time  and  mode  of  presentment  for  pay- 
ment, the  manner  of  protest,  and  the  time- 
and  manner  of  giving  notice  of  dishonor, 
and  the  law  of  the  place  of  indorsement 
is  inapplicable  to  them.  Wooley  v.  Lyon, 
117  111.  248,  250,  57  Am.  Rep.  867,  6 
N.  E.  885,  886.  If,  therefore,  as  counsel 
contend,  the  law  of  the  place  where  the  in- 
dorsement was  made,  the'  law  of  Illinois, 
governs  the  sufficiency  of  the  notice  of  dis- 
honor in  this  case,  that  notice  was  good, 
for  it  was  sufficient  under  the  law  of 
Canada  where  the  note  was  payable,  and 
the  law  of  Illinois  was  that  in  a  case  of 
this  character  the  law  of  the  place  where 
the  note  was  payable  governed  the  time  and 
manner  of  giving  the  notice  of  dishonor. 

There  is  another  reason  why  the  position 
of  counsel  for  the  indorser  is  not  sound. 
The  rule  that  the  manner  of  giving  and  the 
sufficiency  of  the  notice  of  dishonor  are 
governed  by  the  law  of  the  place  of  in- 
dorsement  is  impractical,  unfair,  and  un- 
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just,  because  the  notary  at  the  place  of  pay- 
ment must  give  the  notice,  and  it  is  often 
impossible,  in  the  time  allowed  to  him  by 
the  law,  for  him  to  find  out  where  each 
-  indorsement  was  made  and  what  the  law 
of  the  place  of  each .  indorsement  is  upon 
the  subject  of  notice  of  dishonor.  On  the 
other  hand,  commercial  paper  shows  on  its 
face  where  it  is  payable.  Each  indorser, 
when  it  is  presented  to  him  for  his  indorse- 
ment, has  time  and  opportunity  before  he 
signs  it  to  learn  where  it  is  payable,  to 
ascertain  if  he  dcsirea  the  law  of  that  place, 
and  to  decide  for  himself,  with  full  knowl- 
edge and  upon  due  consideration,  whether 
or  not  he  will  agree  to  pay  the  amount 
specified  therein  if  the  maker  fails  to  do  so, 
and  the  paper  is  presented,  the  payment  is 
demanded,  the  protest  is  made,  and  the 
notice  of  dishonor  is  given,  according  to 
that  law.  In  the  decisions  upon  this  ques- 
tion there  is  a  direct  and  irreconcilable 
conflict.  The  established  rule  in  England, 
the  rule  in  Illinois,  and  the  stronger  and 
better  reasons,  are  that,  where  an  indorse- 
ment is  made  in  one  jurisdiction,  and  the 
commercial  paper  is  payable  in  another, 
the  manner  of  giving  notice  of  dishonor  and 
the  sufficiency  thereof  are  governed  by  the 
law  of  the  place  where  the  paper  is  pay- 
able. Rothschild  v.  Currie,  1  Q.  B.  43,  49, 
50,  4  Perry  &  D.  737,  10  L.  J.  Q.  B.  N.  S. 
77;  Rouquette  v.  Overraann  L.  R.  10  Q.  B. 
525,  44  L.  J.  Q.  B.  N.  S.  221,  33  L.  T. 
N.  S.  420,  4  Eng.  Rul.  Cas.  287 ;  Hirschfield 
v.  Smith,  L.  R.  1  C.  P.  340,  350,  352,  1 
Harr.  &  R.  284,  35  L.  J.  C.  P.  N.  8.  177, 
12  Jur.  N.  S.  523,  14  Week.  Rep.  455; 
Wiseman  v.  Chiappella,  23  How.  368,  380, 
16  L.  ed.  466,  470;  Pierce  v.  Indseth,  106 
U.  S.  546,  650,  27  L.  ed.  254,  256,  1  Sup. 
Ct.  Rep.  418;  Wooley  v.  Lyon,  117  111.  248, 
250,  57  Am.  Rep.  867,  6  N.  E.  885,  886; 
Union  Nat.  Bank  ▼.  Chapman,  169  N.  Y. 
538,  543,  67  L.R.A.  613,  88  Am.  St.  Rep. 
614,  62  N.  E.  672.  This  rule  commends 
itself  to  the  judgments  of  the  writers  of 
the  text-books;  they  approve  it  and  urge  its 
maintenance  in  preference  to  its  opposite. 
Wood's  Byles,  Bills  &  Notes,  8th  ed.-404, 
405;  2  Parsons,  Bills  &  Notes,  2d  ed.  344, 
345 ;  1  Dan.  Neg.  Inst.  6th  ed.  §  901.  There 
are,  however,  many  authorities  to  the  con- 
trary. Aymar  ▼.  Sheldon,  12  Wend.  439, 
444,  27  Am.  Dec  137 ;  Huse  v.  Hamblin,  29 
Iowa,  501,  504,  4  Am.  Rep.  244;  Allen  v. 
Merchants'  Bank,  22  Wend.  215,  34  Am. 
Dec.  289;  Carroll  v.  Upton,  2  Sandf.  171; 
Snow  V.  Perkins,  2  Mich.  238,  241. 

But  the  question  is  one  of  commercial 
law  upon  which  the  decisions  of  the  state 
courts,  though  persuasive,  are  not  control- 
ling, in  the  national  courts.  It  is  a  duty 
of  the  Federal  courts  which  they  may  not 
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renounce,  to  form  independent  opinions  and 
to  render  independent  judgments  upon  ques- 
tions of  commercial  law,  of  general  law, 
and  of  right  under  the  Constitution  and 
laws  of  the  nation.  Every  citizen  of  the 
United  States  who  has  the  right  to  prose- 
cute his  suit  in  a  Federal  court  has  also 
the  right  to  the  independent  opinion,  and 
decision  of  that  court  upon  every  determin- 
ing question  of  commercial  or  general  law 
which  he  presents  for  its  consideration. 
Independent  School  Dist.  v.  Rew,  66  Ii.R.A. 

364,  49  C.  C.  A.  198,  208,  111  Fed.  1,  11; 
New  York  C.  R.  Co.  ▼.  Lockwood,  17  Wall. 
357,  368,  21  L.  ed.  627,  636;  Swift  v.  Tyson, 
16  Pet.  1,  10,  10  L.  ed.  865,  868;  Burgess  v. 
Seligman,  107  U.  S.  20,  33,  27  L.  ed.  359, 

365,  2  Sup.  Ct.  Rep.  10. 

Upon  the  question  in  hand  the  decisions 
of  the  state  courts  are  in  conflict.  The 
decisions  of  the  Supreme  Court  tend  toward 
the  adoption .  of  the  more  reasonable  and 
practicable  rule.  In  Mosson  v.  Lake,  4 
How.  262,  278,  11  L.  ed.  967,  973,  cited 
by  counsel  for  the  plaintiff  in  error,  the 
only  question  presented  for  decision  was 
whether  or  not  the  certificate  of  a  notary 
of  New  Orleans  that  he  had  there  protested 
a  note  payable  in  that  city,  but  indorsed 
in  Mississippi,  was  evidence  in  a  Missis- 
sippi court  of  the  presentment  of  the  note 
when  the  certificate  failed  to  mention  the 
presentment,  and  the  court  held  that  it  was 
not  such  evidence.  It  is  true  that  there 
is  a  statement  in  the  opinion  in  that  case 
that  the  contract  of  indorsement  was  made 
and  was  to  be  performed  in  Mississippi,  and 
that  the  construction  of  the  contract  and 
the  diligence  necessary  to  be  used  by  the 
plaintiffs  to  entitle  them  to  a  recovery  must 
be  governed  by  the  law  of  that  state.  But 
this  remark  was  unnecessary  to  the  decision 
of  the  case,  and,  if  it  referred  to  the  manner 
of  charging  the  indorser  by  protest  and 
notice  of  dishonor,  it  has  been  overruled 
by  the  subsequent  decisions  of  that  court. 
Thus,  in  Wiseman  v.  Chiappella,  23  How. 
368,  380,  16  L.  ed.  466,  470,  in  an  action 
by  the  holder  of  an  acceptance  drawn  by 
Durden  &  Company  in  Mississippi,  pay- 
able in  New  Orleans  and  indorsed  by  the 
payees,  against  the  notary,  for  negligence 
in  presenting  the  paper  and  demanding 
its    payment,    the    Supreme    Court    said: 

"There  has  always  been  a  requirement  in 
both  countries,  and  everywhere  acknowl- 
edged in  the  United  States,  which  protects 
the  defendant  in  this  suit  from  any  respon- 
sibility to  the  plaintiff.  The  requirement 
is  this:  That  the  protest  was  made  in  this 
case  in  conformity  with  the  practice  and 
law  of  Louisiana,  where  the  bill  wsa  pay- 
able." 

And  the  court  cited  in  support  of  this 
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proposition,  Rothschild  v.  Caine,  1  Ad.  & 
El.  43  (which  is  the  same  case  cited  above 
as  Rothschild  v.  Currie,  1  Q.  B.  43,  4  Perry 
A  D.  737,  10  L.  J.  Q.  B.  N.  S.  77,  wherein 
the  court  of  Queen's  bench  held  that  the 
manner  of  giving  and  the  sufficiency  of  the 
notice  of  dishonor  of  a  bill  of  exchange  in- 
dorsed in  England,  payable  in  France,  was 
governed  by  the  law  of  France) ;  Chew  v. 
Read,  11  Smedes  &  M.  182. 

In  Pierce  v.  Indseth,  106  U.  S.  546,  650, 
27  L.  ed.  254,  266,  1  Sup.  Ct.  Rep.  418, 
an  acceptance  drawn  in  Minnesota  on  a 
bank  in  Norway,  payable  in  Norway,  was 
presented  and  protested  according  to  the 
law  of  Norway,  and  the  Supreme  Court  de- 
cided that  the  law  of  the  place  where  the 
bill  was  payable,  and  not  the  law  of  the 
place  where  it  was  drawn,  governed  the 
time  and  manner  of  the  presentation  of  the 
bill  and  of  its  protest,  and  added:  "It 
sometimes  happens  that  the  several  parties 
to  a  bill,  as  drawers  or  indorsers,  reside  in 
different  countries,  and  much  embarrass- 
ment might  arise  in  such  cases  if  the  pro- 
test was  required  to  conform  to  the  laws  of 
each  of  the  countries.  One  protest  is  suffi- 
cient, and  that  must  be  in  accordance  with 
the  laws  of  the  place  where  the  bill  is 
payable.**' 

For  the  same  reasons  one  manner  of  giv- 
ing notice  of  dishonor,  and  that  in  accord- 
ance with  the  laws  of  the  place  where  the 
bill  is  payable,  is  sufficient,  and  notices 
in  the  different  methods  prescribed  by  all 
the  laws  of  all  the  countries  and  states  in 
which  drawers  or  indorsers  may  happen  to 
sign  bills  or  notes  are  not  required  to 
charge  them  with  their  intended  liability. 
The  conclusion  is  that,  where  a  bill  is 
drawn  or  a  note  is  indorsed  in  one  juris- 
diction, and  is  payable  in  another,  the 
laws  of  the  place  where  it  is  payable  govern 
the  manner  of  giving  and  the  sufficiency  of 
the  notice  of  dishonor,  the  time  and  manner 
of  the  presentation  and  demand,  and  the 
manner  of  the  protest  thereof. 

The  argument  for  the  opposite  rule  is 
based  on  the  conceded  fact  that  the  indorse- 
ment is  an  independent  contract  that,  on 
condition  that  the  paper  is  presented,  de- 
manded, and  protested,  and  notice  of  dis- 
honor IS  given,  the  drawer  or  indorser  will 
pay  the  note  if  the  drawee  or  the  maker 
fails  BO  to  do.  The  next  step  in  the  argu- 
ment is  the  assertion  which  is  sustained  by 
many  and  respectable  authorities,  that  the 
indorser  does  not  agpree  to  pay  the  note 
where  it  is  payable,  but  at  the  place  where 
he  signs  or  delivers  it.  Dan.  Neg.  Inst. 
6th  ed.  §  899.  From  this  statement,  with- 
out more,  the  argument  jumps  to  the  con- 
clusion that  the  manner  of  giving  and  the 
sufficiency  of  the  notice  of  dishonor  iB 
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,  governed  by  the  law  of  the  place  of  the 
making  or  of  'the  delivery  of  the  indorse- 
ment.    It  is  not  easy,  however,  to  find  in 
the  contract  of  indorsement  an  agreement 
not  to  pay  at  the  place  where  the  note  is 
payable,  or  at  any  other  place  except  at 
the  place  where  the  indorsement  happens 
to  be  signed  and  delivered.    Take  the  case 
in  hand.     This   note   was   payable   on    its 
face  at  the  bank  in  Canada,  and  the  in- 
dorser must  have  known  it  when  he  signed 
it.     He  resided  in  Wyoming,  he  made  his 
indorsement  in  Chicago,  he  did  not  write 
into  his  contract  of  indorsement  any  limi- 
tation to  the  effect  that  he  would  pay  the 
note  where   he   signed   it,  but  would   not 
pay  it  where  it  was  payable,  and  no  sound 
reason  occurs  to  us  why  his  contract  was 
not  to  pay  the  note  in  Canada,  where  it 
was    payable   by    its    plain   terms,    if    the 
maker  failed  to  do  so  and  he  was  properly- 
charged  as  inJorser.    The  purpose  of  an  in- 
dorsement is  the  promise  to  do  what  the 
maker  undertakes  to  do  if  the  latter  fails, 
and  that  is  to  pay  the  note  where  it  is 
payable.     After   the  maker  failed  to   pay 
this  note,  and  the  protest  had  been  made 
and  the  notice  had  been  given,  it  was  not 
necessary  to  the  maintenance  of  an  action 
against  the  indorser,  to  present  this  note 
or  to  demand  payment  of  it  in  the  state 
of  Illinois.     An  action  against  him  could 
have  been  maintained  inunediately  wherever 
process  could  have  been  served  upon  him, 
in    Canada,    in    Illinois,    or    in    Wyoming. 
For   these    reasons   the    position    that   the 
indorser  agrees  to  pay  the  note  where  he 
happens  to  sign  or  deliver  it,  and  not  where 
it  is  payable,  when  the  note  is  a  contract  of 
the  maker  to  pay  it  at  the  specified  place, 
does  not  commend  itself  to  our  judgment. 
If,  however,  that  were  the  import  of  the 
indorsement, .  it  would  not  follow  that  the 
manner   of   giving   and   the   sufficiency   of 
the  notice  of  dishonor  are  governed  by  the 
law  of  the  place  of  indorsement,  and  not 
by  the  law  of  the  place  where  the  note  is 
payable.     The  authorities  which  relate  to 
the  laws  applicable  to  the  validity  and  ex- 
tent of  indorsements,  the  necessity  of  pre- 
sentment,  demand,   protest,  and  notice  of 
dishonor,  and  the  manner  of  making  the 
presentment,  demand,  and  protest,  and  of 
giving  the  notice,  are  too  numerous  for  re- 
view; but  from  the  stronger  and  better  rea- 
sons, and  from  these  decisions,  these  rules 
may  be  safely  deduced. 

The  laws  of  the  place  where  the  indorse- 
ment is  signed  or  is  delivered  so  that  it 
becomes  a  contract  govern  the  validity  and 
extent  of  the  contract,  and  therefore  the 
necessity  of  some  presentment,  protest,  and 
notice  of  dishonor.  Aymar  v.  Sheldon,  12 
Wend.  439,  27  Am.  Dec.  137.    It  is  a  curious 
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fact  that  the  remark  in  the  opinion  in  this 
case,  that  notice  of  dishonor  is  governed  by 
the  law  of  the  place  of  indorsement,  which 
is  the  real  foundation  of  that  doctrine  an- 
nounced in  subsequent  cases,  was  an  obiter 
dictum.  The  question  did  not  arise  in  the 
case  at  all.  Story,  Confl.  L.  7th  ed.  §  360; 
Musson  v.  Lake,  4  How.  262,  11  L.  ed. 
967;  Columbia  Finance  &  T.  Co.  v.  Purcell 
(C.  C.)  142  Fed.  984;  Hatcher  v.  McMorine, 
16  N.  C.  (4  Dev.  L.)  122;  Raymond  v. 
Holmes,  11  Tex.  54;  Briggs  v.  Latham,  36 
Kan.  255,  259,  59  Am.  Rep.  546,  13  Pac. 
393;  Williams  v.  Wade,  1  Met.  82;  Am- 
sinck  V.  Rogers,  189  N.  Y.  252,  257,  12 
L.R.A.(N.S.)  875,  121  Am.  St.  Rep.  858, 
82  N.  E.  134,  12  Ann.  Cas.  450;  Givens 
V.  Western  Bank,  2  Ala.  397,  400;  Holbrook 
V.  Vibbard,  3  111.  465,  468;  Artisans*  Bank 
V.  Park  Bank,  41  Barb.  599;  Commercial 
Nat.  Bank  v.  Simpson,  90  N.  C.  467,  471; 
Douglas  V.  Bank  of  Commerce,  97  Tenn.  133, 
36  S.  W.  874. 

But  the  law  of  the  place  where  the  note 
is    payable    governs    the    days    of    grace, 


the  time  and  the  manner  of  making  the 
presentment,  the  demand  and  the  protest, 
and  the  time  and  manner  of  giving  the  no- 
tice of  dishonor.  Rothschild  v.  Currie,  1 
Q.  B.  43,  49,  50,  4  Perry  k  D.  737,  10  L.  J. 
Q.  B.  N.  S.  77;  Rouquette  v.  Overmann, 
L.  R.  10  Q.  B.  525,  44  L.  J.  Q.  B.  N.  S. 
221,  33  L.  T.  N.  S.  420,  4  Eng.  Rul.  Cas. 
287;  Hirschfield  v.  Smith,  L.  R.  1  C.  P. 
350,  1  Harr.  &  R.  284,  35  L.  J.  C.  P.  N.  S. 
177,  12  Jur.  N.  S.  523,  14  Week.  Rep.  456; 
Wiseman  v.  Chiappella,  23  How.  368,  380, 
16  L.  ed.  466,  470;  Pierce  v.  Indseth,  106 
U.  S.  546,  550,  27  L.  ed.  254,  266,  1  Sup. 
Ct.  Rep.  418;  Wooley  v.  Lyon,  117  111. 
248,  250,  57  Am.  Rep.  867,  6  N.  E.  885, 
886;  Union  Nat.  Bank  v.  Cuapman,  169 
N.  Y.  538,  543,  57  L.R.A.  513,  88  Am.  St. 
Rep.   614,   62   N.   E.   672. 

Other  questions  were  presented  and  ar- 
gued in  this  case,  but  the  conclusion  which 
has  been  reached  renders  them  all  imma- 
terial, and  the  judgment  below  must  be  af- 
firmed. 


Note,  ^  Questions  of  state  law  as  to 
which  the  decisions  of  the  highest 
state  court  must  he  folUfwed  in  ac^ 
tions  originating  in^  or  removed  to, 
tlie  Federal  courts. 

I.  Introduction,  383. 
II.  Unwritten  or  common  law. 

a.  In  general,  388. 

b.  Local    rules;    rules    of    property, 

.391. 
III.  Constitutional  and  statutory  questions. 

a.  In  general,  393. 

b.  Change    of    state    decisions    after 

rights  of  parties  accrued,  396. 

c.  Questions    decided    for    the    first 

time  after  rigbt«  of  parties  ac- 
crued,   397. 

d.  State  court  decision  rendered  after 

earlier  Federal  decision,  398. 

e.  EfTect  as  distinguished  from  con- 

struction; decisions  resting  on 
general  reasoning;  scope  of  deci- 
sion,  399. 

f.  Application    of    general    rule    of 

construction  to  particular  facts, 
401. 

g.  Statutes    declaratory    of    common 

law;  codification,  402. 
h.  Passage  or  repeal  of  statute;  con- 
clusiveness of  enrolled  bill,  402. 
rV.  Particular  subjects. 

a.  Personal    contracts. 

1.  In  general,  402. 

2.  Commercial  paper,  404. 

3.  Municipal  and  county  bonds, 

407. 
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4.  Insurance   contracts,  411. 
6.  Carriers'  contracts,   .413. 
6.  Telegraphs,  414. 
b.  Contracts  in  relation  to  property. 

1.  Deeds,  mortgages,  and  leases 

of  real  property,  414. 

2.  Chattel  mortgages;  condition- 

al sales,  416. 
c  Title  and   incidents  of  real  prop- 
erty   generally;     water     rights, 
417. 

d.  Recording  laws,  420. 

dd.  Fraudulent  transfers  of  property, 
420. 

e.  Statute  of  frauds,  421. 

f.  Statute  of  limitations. 

1.  Actions  at  law,   421. 

2.  In  equity,   423. 

if.  Adverse  possession,  425. 

g.  Liens,    425. 

h.  Conflict  of  laws,  426. 
i.  Measure  of  damages,  428. 
j.  Interest  and  usury,   428. 
jj.  Decedents*  estates  generally,  429. 
jjj.  Wills,  430. 
k.  Domestic  relations;  married  wom- 
en, 431. 
kk.  Assignments  for  creditors;   insol- 
vency proceedings;    receivership, 
431. 
1.  Agency;  partnership,  433, 
m.  Corporations,  433. 
n.  Judgments,   435. 
o.  Attachment;    execution;    judicial 

sales,  436. 
p.  Debtors'    exemptionB,  437. 


NOTE  TO  SNARE  &  TRIEST  CO.  v.  FRIEDMAN. 


381 


rV. — continued, 
q.  Torts. 

1.  Negligence    and    contributory 

negligence  generally,  437. 

2.  Master  and  servant. 

(a)  At  common-law,  438. 

(b)  Under  statutes  in  rela- 
tion to  master  and  serv- 
ant, 439. 

3.  Statutory    action    for    death, 

441. 
r.  License;   intoxicating  liquor,  442. 
1.  Public  bodies;  municipal  corpora- 
tions, 442. 
t.  Public   service   corporations,   443. 
u.  Monopolies,  444. 
uu.  Eminent  domain,  444. 
V.  Taxes,  444. 
w.  Courts,  447. 
w.  Equity,  448. 
WW.  Evidence;  witnesses,  449. 
X.  Practice   and   pleading  generally, 
451. 
XX.  Set-off,  453. 
y.  Process,  453. 

Scope. 

It  will  be  observed  that  the  scope  as- 
signed to  the  note  by  its  title  confines  it 
exclusively  to  questions  of  state  law  as 
distinguished  from  Federal  law,  that  is,  to 
questions  that  would  concededly  have  been 
controlled  by  local  state  precedents  if  the 
action  had  been  in  the  state  court,  or  as 
to  which  a  state  statute  explicit  in  terms 
would  concededly  have  bound  the  Federal 
courts  as  well  as  the  state  courts.  Hence, 
questions  as  to  the  constitutionality,  con- 
struction, or  effect  of  Federal  statutes  are 
beyond  its  scope.  Many  cases  that  might 
upon  first  impression  seem  to  be  within  the 
scope  of  the  note,  because  they  held  the 
decisions  of  the  state  court  were  not  bind- 
ing, are  excluded  for  the  reason  that  the 
question  was  one  of  Federal  law,  so  that 
even  an  explicit  state  statute  on  the  point 
would  not  have  been  controlling.  It  is 
obvious  that  to  be  of  any  value  on  the  dis- 
tinctive point  under  annotation,  a  case 
must  proceed  upon  the  assumption  that  an 
explicit  state  statute  expressly  covering 
the  point  would  have  been  binding  upon 
the  Federal  courts  as  well  as  upon  the  state 
courts.  The  note  is  not  therefore  concerned 
with  any  question  as  to  respective  domains 
of  the  Federal  and  state  governments. 


For  the  most  part  the  cases  here  con- 
sidered are  those  in  which  the  jurisdiction 
of  the  Federal  court  was  dependent  not  upon 
the  existence  of  a  Federal  question,  but 
simply  upon  diversity  of  citizenship  of  the 
parties.^  It,  however,  includes  some  cases 
which,  though  involving  a  Federal  ques- 
tion sufficient  to  confer  jurisdiction,  pre- 
sented also  questions  of  state  law  whose 
character  as  such  was  entirely  unaffected 
by  tlie  Federal  question.  For  example, 
bankruptcy  cases  are  included  so  far  as  they 
involve  the  point  whether  the  decisions  of 
the  state  court  are  binding  upon  the  Fed- 
eral courts  in  determining  those  questions 
which,  by  the  express  terms  of  the  bank- 
ruptcy act,  are  referred  to  the  law  of  the 
states.^  The  question,  however,  as  to  the 
extent  to  which  the  state  laws  apply  in  bank- 
ruptcy cases,  as  distinguished  from  the  ques- 
tion how  the  state  law,  when  concededly 
applicable,  is  to  be  ascertained,  is  entirely 
beyond  the  scope  of  the  note.  So  the  note 
includes  some  cases  where  the  Federal  court 
had  jurisdiction  because  one  of  the  parties 
was  a  corporation  chartered  by  the  Federal 
government.  Even  when  a  case  originating 
in  a  Federal  court  involves  a  question  that 
in  itself  is  one  of  state,  6.  g.,  the  construc- 
tion of  a  state  statute,  it  may  be  excluded 
for  the  reason  that  such  question  may  be 
so  associated  with  the  ultimate  Federal 
question  decisive  of  the  case  as  to 
partake  of  its  character  and  become,  for 
the  purposes  of  the  case,  a  question  of 
Federal  law.  A  convenient  illustration  is 
afforded  by  a  United  States  Supreme  Court 
case*  which,  while  conceding  that,  if  no 
Federal  law  were  involved,  the  question 
whether  a  log  boom  was  authorized  by  a 
state  law,  or  complied  with  its  provisions, 
would  be  a  state  question,  said  in  effect  that 
it  became  a  Federal  question  when  con- 
sidered in  its  bearing  on  the  ultimate  ques- 
tion whether  the  boom  was  exempt  from 
the  Federal  river  and  harbor  act. 

Again,  cases  coming  before  the  Federal 
Supreme  Court  on  writ  of  error  to  the  state 
court  do  not  present  the  distinctive  ques- 
tion under  annotation,  and  are  not  in-' 
eluded,  or  are  mentioned  merely  incidentally 
in  order  to  note  distinctions.  In  such  cases, 
a  question  that  would  otherwise  be  one  of 
state  law,  either  becomes  a  Federal  ques- 
tion by  its  association  with  the  Federal 
question  that  confers  jurisdiction  upon  the 


iThe  jurisdiction  originally  conferred  by 
$  11  of  the  judiciary  act  of  September  24, 
1780  (U.  S.  Rev.  Stat.  §  829)  U.  S.  Comp. 
Stat.  1901,  p.  503,  with  subsequent  amend- 
ment and  changes  (now  Judicial  Code, 
chap.  2,  §  24,  act  of  March  3,  1911,  36 
SUt.  at  L.  1091,  chap.  231,  U.  S.  Comp. 
stat.  Supp.  1911,  p.  135). 
40  L.R.A.(N.S.) 


>  For  example,  the  question  of  exemp- 
tions. Xo  attempt  has  been  made  to  class- 
ify the  bankruptcy  cases  by  themselves,  and 
they  are  distributed  according  to  the  par- 
ticular questions  involved. 

s  United  States  v.  Bellingham  Bay  Boom 
Co.  176  U.  S.  211,  44  L.  ed.  437,  20  Sup. 
Ct.  Rep.  343. 
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Supreme  Court,  or  is  concluded  by  the  very 
judgment  of  the  state  court  which  is  sought 
to  be  reviewed,  and  therefore  presents  noth- 
ing for  the  decision  of  the  Supreme  Court. 
A  convenient  illustration  of  the  first  alter- 
native is  afforded  by  the  decisions  to  the 
effect  that  when  the  jurisdiction  of  the 
Federal  Supreme  Court  is  invoked  on  the 
ground  of  an  unconstitutional  impairment 
of  the  obligation  of  a  contract,  that  court 
may  determine  for  itself,  without  reference 
to  the  state  decisions,  the  existence  of  the 
contract  rights  claimed  to  have  been  im- 
paired.^ 

As  to  the  second  alternative:  The  dis- 
tinction is  obvious  between  accepting  a  de- 
cision of  the  state  court  for  the  reauon  that 
it  is  not  subject  to  review  at  all  by  the  Fed- 
eral court,  and  determining,  by  reference  to 
state  court  decisions,  a  question  that  must 
be  decided  by  the  Federal  court.  Even  when 
the  language  employed  by  the  court  in  such 
cases,  if  taken  literally,  would  imply  that 
the  question  was  disposed  of  under  the 
rule  that  the  Federal  courts  must  follow 
the  state  court  decisions  on  questions  of 
state  law,  rather  than  that  it  was  con- 
cluded by  the  very  judgment  sought  to  be 
reviewed,  it  is  clear  that  thev  do  not  stand 
on  the  same  footing  as  cases  wliich  come  up 
from  the  lower  Federal  courts.  The  dis- 
tinction is  well  illustrated  by  two  cases 
that  came  before  the  Federal  Supreme  Court 
at  the  same  time,  and  were  passed  upon  in 
a  single  opinion,^  one  arising  on  writ  of 
error  to  the  state  court,  and  the  other  on 
appeal  from  a  lower  Federal  court,  upon 
substantially  the  same  state  of  facts,  in 
habeas  corpus  proceedings  instituted  in 
those  respective  courts.  The  Supreme  Court 
reiaarked  that  in  the  case  brought  before 
it  by  writ  of  error,  its  jurisdiction  was 
limited  to  the  question  whether  there  had 
been  a  denial  of  a  right  under  the  Fe.deral 
Constitution,    laws,   and   treaties,   and  the 


question  whether  the  imprisonment  waa  il- 
legal under  the  state  Constitution  and  lawa 
was  not  open,  but  that  the  latter  question 
might  be  considered  on  the  appeal  from  the 
decision  of  the  lower  Federal  court,  al- 
though it  was  of  the  opinion  that  the  judi- 
cial propriety  was  best  consulted  by  accept- 
ing the  judgment  of  the  state  court  upon 
that  point.  While  the  decisions  of  the  state 
court  were  thus  practically  decisive  in  both 
cases  as  to  the  question  arising  under  the 
state  Constitution  and  statutes,  it  is  ap- 
parent that  this  was  so  in  the  first  case, 
because  the  question  was  not  before  the 
Federal  Supreme  Court  at  all,  whereas  in 
the  second  case  the  question  was  legitimate- 
ly before  that  court,  and  the  decision  of  the 
state  court  served  merely  as  a  judicial 
precedent. 

The  question  whether  the  Federal  court 
should  follow  an  earlier  decision  of  the 
state  court  in  the  same  case  or  between 
the  same  parties,  on  the  ground  that  it  is 
the  ''law  of  the  case,*'  or  on  the  principle  of 
res  judicata,  is  also  beyond  the  scope  of  the 
note.6* 

The  note,  being  concerned  merely  with  the 
nature  or  character  of  questions  of  state 
law  as  to  which  the  Federal  courts  miist 
follow  the  decisions  of  the  state  court,  pre- 
supposes that  the  state  decisions  in  ques- 
tion were  rendered  by  the  highest  court  of 
the  state,  and  were  in  other  respects  suffi- 
cient to  establish  a  rule  of  decision  for  the 
Federal  courts,  if  the  nature  of  the  ques- 
tions involved,  and  the  time  of  their  ren- 
dition relatively  to  the  transactions  in- 
volved in  the  case  before  the  Federal 
courts,  were  sufficient  to  make  them 
such.  Hence,  questions  in  relation  to  de- 
cisions of  intermediate  appellate  courts, 
opinions  by  divided  courts,  dissenting 
opinions,  and  the  like  are  not  discussed, 
though  the  point  may  be  occasionally  re- 
ferred to  by  way  of  explanation.     It  is  also, 


*  See  numerous  cases  to  this  effect,  cited 
in  note  in  63  L.R.A.  578.  A  more  recent 
illustration  is  J.  W.  Perry  Co.  v.  Norfolk, 
220  U.  S.  472,  65  L.  ed.  648,  31  Sup.  Ct. 
Rep.  465. 

Upon  this  precise  point  it  was  said  in 
Percy  Summer  Club  v.  Astle,  90  C.  C.  A. 
527,  163  Fed.  1:  "The  decisions  of  the 
Supreme  Court  which  review  upon  writ  of 
error  the  decision  of  a  state  court  uphold- 
ing a  statute  which  is  alleged  to  impair  a 
contract  are  not  here  in  point.  There  the 
Supreme  Court  exercises  no  right  of  gen- 
eral review,  but  must  affirm  the  judgment 
of  the  state  court  unless  it  contravenes  the 
Constitution  of  the  United  States.  .  Hence, 
the  Supreme  Court  in  those  cases  neither 
follows,  nor  refuses  to  follow,  the  course  of 
decisions  of  the  state  court,  but,  having  a 
particular  judgment  of  that  court  before  it, 
40  L.R.A.('N.S.) 


reverses  the  judgment  or  leaves  it  undis- 
turbed, according  as  it  does  or  does  not 
contravene  the  Federal  Constitution." 

5  Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064. 

5»The  distinction  between  the  effect  of 
judgments  of  the  state  court  as  res  judicata, 
and  decisions  of  the  state  court  as  rules  of 
decision  for  the  Federal  court,  is  clearly 
brought  out  in  the  opinion  in  Fuller  v. 
Hamilton  •  County,  53  Fed.  411,  and  the 
court  there  points  out  that  a  judgment  of 
the  state  court  between  the  same  parties  on 
the  same  issue  is  binding  on  the  Federal 
court,  even  though  based  on  general  prin- 
ciples of  commercial  law  as  to  which  the 
Federal  courts  are  not  bound  to  follow  the 
state  court  decisions  merely  as  rules  off 
decision. 
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of  course,  to  be  understood  that  the  sub- 
ject under  annotation  is  confined  to  the 
duty  of  the  Federal  court  to  follow  the  de- 
cisions of  the  courts  of  the  state  in  which 
the  Federal  action  originated,  or  at  least 
those  of  the  state  in  which  the  transaction 
in  question  had  its  situs.  The  note  is  in 
the  main  confined  to  cases  which  expressly 
pass  upon  the  question  as  to  the  duty  of  the 
Federal  court  to  follow  the  state  court  de- 
cisions, as  a  distinct  point,  to  the  exclusion, 
in  general,  of  cases  that  merely  follow,  or 
decline  to  follow,  such  decisions,'  without 
any  statement  as  to  the  duty. of  the  Federal 
court  in  this  respect. 

And,  finally,  the  note  proceeds  upon  the 
assumption  that  the  rules  established  by  the 
state  decisions  which  the  Federal  court  is 
asked  to  follow  are  not  in  confiict  with  any 
provision  of  the  Federal  Constitution  or 
statutes.  Of  course,  in  the  event  of  such  a 
confiict,  local  precedents  cannot  be  given 
effect 

J.  Introduction, 

Of  the  many  legal  anomalies  and  practi- 
cal difficulties  incident  to  our  dual  system 
of  state  and  Federal  courts,  none  is  more 
curious  or  more  serious  in  its  consequences 


than  the  refusal  of  the  Federal  courts, 
when  exercising  the  jurisdiction  which  they 
enjoy  merely  by  reason  of  the  adventitious 
circumstance  of  diversity  of  citizenship,  to 
follow  the  decisions  of  the  highest  court  of 
the  state  in  which  the  action  originates,  in 
determining  the  law  of  that  state,  and  their 
assertion  in  many  cases  of  their  right  and 
duty  to  determine  that  law,  when  nonstatu- 
tory, according  to  their  own  independent 
views. 

That  the  Federal  courts,  even  when  they 
decide  general  questions  of  common  law  for 
themselves,  and  decline  to  follow  the  de- 
cisions of  the  highest  court  of  the  state  in 
which  they  sit,  nevertheless  profess  to  as- 
certain and  apply  the  true  rule  of  law  of 
the  state,  is  apparent  from  the  reasoning 
by  which  they  seek  to  justify  such  course, 
and  from  the  concession  that  a  state  statute 
in  explicit  terms  upon  the  point  in  ques- 
tion would  necessarily  control.' 

The  result,  both  in  theory  and  practice, 
is  that  in  the  event  of  a  difi'erence  of  views 
between  the  Federal  and  state  courts  upon 
questions  of  general  law,  it  is  impossible 
for  the  parties  to  determine  with  certainty 
in  advance  what  substantive  rights  and  in- 
cidents will  attach  to  a  particular  contract 


\ 


« In  Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan, 
169  U.  S.  133,  42  L.  ed.  688, 18  Sup.  Ct.  Rep. 
289,  the  court  said  that  the  question  of  the 
right  of  a  railroad  corporation  to  contract 
for  exemption  from  liability  for  its  own  neg- 
ligence is,  indeed,  like  other  questions  ai- 
fecting  its  liability  as  a  common  carrier  of 
goods  or  passengers,  one  of  those  questions 
not  of  merely  local  law,  but  of  commercial 
law  or  general  jurisprudence,  upon  which 
this  court,  in  the  absence  of  express  statute 
regulating  the  subject,  will  exercise  its  own 
judgment,  uncontrolled  by  the  decisions  of 
the  courts  of  the  state  in  which  the  cause 
of  action  arises;  hut  the  law  to  be  applied 
is  none  the  leas  the  law  of  the  state,  and 
may  be  changed  by  its  legislature,  except 
so  far  as  restrained  by  the  Constitution  of 
the  state  or  by  the  Constitution  or  laws  of 
the  United  States.     (Italics  ours.) 

In  Washburn  &  M.  Mfg.  Co.  v.  Reliance 
M.  Ins.  Co.  106  Fed.  116,  after  stating  that 
the  policy  of  marine  insurance  involved  was 
a  Massachusetts  contract,  the  court  said: 
"So  far,  therefore,  as  any  local  usages  which 
have  become  a  part  of  the  subject-matter 
of  underwriting  marine  risks  in  Massachu- 
setts are  concerned,  this  court  would  be 
bound  to  adopt  the  law  as  established  by 
the  decisions  of  the  state  court;  yet,  so  far 
as  a  question  comes  up  which  is  not  one  of 
mere  local  usage,  but  of  general  law,  or  a 
question  of  the  interpretation  of  a  commer- 
cial instrument,  like  a  policv  of  insurance, 
although  what  we  are  seeking  to  discover 
is,  of  course,  the  law  in  Massachusetts, 
yet,  nevertheless,  we  are  not  governed  by  the 
decisions  of  the  courts  of  Massachusetts, 
40  L.R.A.(N.S.) 


but  by  those  of  the  Supreme  Court  of  the 
United  States,  so  far  as  we  can  find  deci- 
sions bearing  on  the  questions  involved, 
and,  so  far  as  we  do  not  find  them,  by  the 
general  trend  of  authority."  (Italics  ours.) 
In  Snare  k  T.  Co.  v.  Friedman,  Gray,  J., 
said:  "There  is  no  common  law  of  the 
United  States.  ...  In  any  trial  at 
common  law,  a  circuit  court  of  the  United 
States,  where  its  jurisdiction  is  founded  on 
diverse  citizenship,  has  to  inquire  what  the 
law  of  the  state  in  which  its  jurisdiction  is 
exercised  may  be,  and  it  is  the  law  of  that 
state,  whether  statute  or  common  law,  that 
it  is  called  upon  to  administer.  .  .  . 
And  as  to  what  the  common  law  of  a  state 
may  be,  the  best  evidence  is  generally  found 
in  the  settled  line  of  decisions  of  the  state 
court,  so  accepted  and  recognized  as  to  con- 
stitute a  general  rule  of  property  or  con- 
duct. More  latitude,  however,  is  practised 
in  questions  that  depend  upon  a  common 
law,  not  merely  part  of  the  local  and  cus- 
tomary law  of  the  state,  but  common  to  all 
states  and  countries  where  what  is  known 
as  the  'common  law'  prevails.  ...  In 
deciding  what  the  common  law  of  a  state 
may  be,  they  [Federal  courts]  will  resort  to 
the  same  sources  of  information  as  are 
open  to  the  state  courts,  and  find  the  evi- 
dence of  the  law  where  the  state  courts 
must  seek  it,  in  that  general  jurisprudence 
of  which  we  have  spoken.  ...  In  other 
words,  they  may  differ  from  a  state  court 
in  determining  what  the  common  law  of  the 
state,  thus  derived,  and  applicable  to  the 
given  case,  may  be.''     (Italics  ours.) 
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or  transaction,  since  that  will  depend  on 
the  court  in  which  the  question  may  be  pre- 
sented. Again,  under  such  a  practice,  it 
is  possible  for  one  in  effect  to  create  against 
another  an  obligation  which  is  denied  by 
the  uniform  course  of  decisions  of  the  courts 
of  the  state  in  which  the  transaction  oc- 
curred, and  in  which  both  parties  resided  at 
the  time,  by  acquiring  a  bona  fide  residence 
in  another  state,  and  thus  qualifying  him- 
self to  bring  an  actiqn  in  the  Federal 
court. 

There  seems  to  be  no  parallel  in  juris- 
prudence for  the  practice  of  the  Federal 
courts  in  this  respect,  with  the  exception 
of  a  few  sporadic  cases  that  have  not  been 
consistently  followed,  even  in  the  states  in 
which  they  were  decided,  where  a  court  of 
one  state  under  the  influence  of,  and  in 
sup'posed  analogy  to,  the  Federal  practice, 
has  assumed  the  right  to  determine  for  it- 
self, and  according  to  its  own  precedents, 
the  true  rule  of  the  common  law,  irrespec- 
tive of  the  decisions  of  the  courts  of  an- 
other state  in  which  the  contract  or  tran- 
saction in  question  had  its  situs,  and  whose 
law,  if  statutory,  would  concededly  have 
governed.7  It  is  true  that  the  dual  system 
of  courts,  deriving  their  powers  from  dif- 
ferent sovereignties,  but  sitting  within  the 
same  territorial  boundaries,  enjoying  a 
partially  concurrent  jurisdiction  within 
those  limits,  and  professing  to  administer 
the  same  law,  is  itself  unique;  and  it  is  to 
be  conceded  that  on  the  theoretical  side 
there  are  some  arguments  that  may  be  ad- 
vanced for  the  Federal  practice  that  do  not 
apply  to  the  occasional  practice  of  the  state 
courts  to  which  allusion  has  just  been  made. 
But  even  so,  and  in  spite  of  the  vast  array 
of  authority  in  its  support,  it  seems  to  open 
to  serious  doubt, — a  doubt  which  has  often 
been  voiced,  and  with  notable  ability  in  a 
recent  article*  by  Professor  William  M. 
Meigs,  whether  the  Federal  practice  is 
sound  either  in  theory  or  practice. 

With  the  exceptions  just  alluded  to,  it  is 
the  universal  rule  for  a  court  of  the  state 
or  country  in  which  an  action  is  brought,  if 
it  determines  that  the  contract  or  tran- 
saction in  question  had  its  situs  in  another 
state  or  country,  and  is  properly  governed 
by  its  law,  to  determine  the  substantive 
rights  of  the  parties  not  according  to  the 
precedents  at  the  forum,  but  as  nearly  as 
may  be  in  the  way  in  which  the  courts  of 
the  other  state  or  country  would  determine 


them,  and  to  that  end  it  will  abide  by  a 
foreign  statute,  or  by  the  decisions  of  the 
foreign  courts  in  the  absence  of  statute,  if 
they  are  properly  proved  in  the  case,  and 
would  be  accepted  in  tlie  courts  of  the  for- 
eign jurisdiction  as  embodying  the  law  of 
that  jurisdiction  on  the  subject.  The  only 
apparent  exceptions  are  when  the  proper 
law  is  not  proved,  and  the  court  is  obliged 
either  to  apply  its  own  law,  because  it  is 
the  only  law  before  it,  or  to  proceed  upon 
presumptions  as  to  the  foreign  law;  or 
when,  in  a  particular  ca,se,  it  is  deemed  con- 
trary to  the  public  policy  of  the  forum  to 
give  effect  to  the  foreign  law.  In  neither 
of  these  exceptional  instances,  however,  is 
there  any  pretense,  like  that  indulged  by 
the  Federal  courts  with  reference  to  the 
state  law,  that  the  court  is  asserting  and 
applying  the  true  rule  of  law  of  the  for- 
eign state  or  country.  While  it  is  to  be 
conceded  that  the  determination  even  of  the 
substantive  rights  of  the  parties  to  a  con- 
tract or  transaction  having  international 
or  interstate  features  may  vary  with  the 
jurisdiction  in  which  the  action  is  brought, 
that  is  generally  due  either  to  one  of  the 
exceptional  causes  just  mentioned  or  more 
often  to  differences  of  opinion  as  to  what 
jurisdiction  should  furnish  the  governing 
law,  and  not  to  any  theory  that  the  de- 
cisions of  the  courts  of  the  forum,  rather 
than  those  of  the  other  state  or  country, 
embody  the  true  rule  of  law  of  the  lalter. 
For  example,  the  courts  of  the  state  in 
which  a  contract  is  made  may  be  of  the 
opinion  that  the  lex  loci  contractus  should 
govern,  and  if  the  action  is  brought  in 
that  state,  the  decision  will  naturally  be  in 
accordance  with  its  judicial  precedents,  but 
the  courts  of  the  state  in  which  the  contract 
is  performable  may  be  of  the  contrary 
opinion,  that  the  lex  loci  solutionis  should 
govern,  and  if  the  action  is  brought  in  the 
state  where  the  contract  is  performable,  the 
decision  will  be  in  accordance  with  its  prec- 
edents, and  they  may  be  opposed  to  those 
of  the  other  state.  But  the  difference  in 
results  is  due  to  a  difference  of  opinion 
as  to  what  state  or  country  should  furnish 
the  governing  law,  and  not  to  any  difference 
of  opinion  as  to  how  the  law  of  the 
state  or  country  chosen  is  to  be  ascer- 
tained. If  it  were  otherwise,  the  function 
of  the  elaborate  and  complicated  system  of 
principles  and  rules  comprehended  under 
the  general  phrase  "Conflict  of  laws'*  would 


7  See  notes  in  6  L.R.A.(N.S.)  212,  and 
18  L.R.A.(N.S.)  880.  Especially  see  criti- 
cism of  this  course  by  the  Pennsylvania  su- 
preme court  in  Forepaugh  v.  Delaware,  L.  & 
W.  R.  Co.  128  Pa.  217,  6  L.R.A.  508,  15 
Am.  St.  Rep.  672,  18  Atl.  503.  Some  rea- 
sons are  suggested  in  those  notes  for  the 
40  L.R.A.(N.8.) 


belief  that  the  supposed  analogy  between 
this  occasional  practice  of  the  state  court, 
and  the  well-established  practice  of  the 
Federal  courts,  is  not  sound,  even  if  the 
Federal  practice  were  conceded  to  be  well 
founded  in  principle. 
«  45  Am.  L.  Rev.  47. 
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be  very  much  cui  tailed,  and  of  no  practical 
importance  in  the  many  cases  in  which  the 
particular  point  in  question  is  conceded  to 
be  one  of  general  jurisprudence,  dependent 
in  each  of  the  jurisdictions  involved  upon 
the  unwritten  law,  even  if  it  were  also  to 
be  conceded  that  rules  on  the  point  as  es- 
tablished by  the  courts  of  the  respective 
jurisdistions  were  diametrically  opposed, 
since  there  can  be  no  practical  purpose 
served  in  referring  a  contract  or  transac- 
tion to  the  law  of  its  proper  jurisdiction, 
if  that  law  is  in  any  event  to  be  determined 
by  reference  to  the  precedents  at  the  forum. 
The  possibility  of  a  diversity  of  results  de- 
pendent upon  the  forum  in  which  the  action 
happens  to  be  brought  is  sufficiently  de- 
plorable, and  has  been  frequently  deplored 
as  a  reproach  to  jurisprudence  even  when 
it  results  from  the  causes  alluded  to;  but 
how  much  more  to  be  deplored,  both  from  a 
theoretical  and  practical  standpoint,  is  the 
Federal  theory  which  makes  the  substantive 
rights  of  the  parties  depend  upon  the  court 
in  which  the  action  happens  to  be  brought, 
even  though  the  transaction  involved  bears 
no  interstate  or  international  features  at 
all,  and  there  is  therefore  no  possible  dif- 
ference of  opinion  as  to  what  jurisdiction 
should  furnish  the  governing  law,  but  mere- 
ly a  difference  of  opinion  as  to  what  the 
true  rule  of  law  of  that  jurisdiction  is,  and 
how  it  shall  be  ascertained.  It  would  seem 
that  the  desirability,  even  the  necessity,  of 
a  practice  that  shall  insure  the  application 
of  the  same  rule  of  decision  to  questions  of 
substantive  law  in  whatever  court  the  ac- 
tion is  brought,  to  a  transaction  concededly 
governed  by  the  law  of  a  particular  state, 
must  be  conceded.  To  accomplish  that  re- 
sult, however,  either  the  Federal  court  must 
yield  to  the  state  court  decisions,  or  the 
state  court  must  yield  to  the  Federal  court 
decisions.  As  the  very  thing  which  the 
Federal  court  attempts  to  determine  in  the 
class  of  cases  now  under  consideration,  i.  e., 
those  in  which  the  Federal  court's  juris- 
diction rests  simply  upon  the  diversity  of 
citizenship,  and  not  upon  the  existence  of 
a  question  of  Federal  law, — is  the  law  of  the 
state,  although  it  professes  to  find  it  not  in 
the  judicial  precedents  of  the  courts  of  the 
state,  but  in  its  own  precedents  or  tliose 
of  other  states  or  in  general  principles  hav- 
ing no  local  habitation,  it  is  not  apparent 
why  the  state  courts  should  yield,  especially 
as  all  such  cases  may  be  litigated  in  the 
state  courts,  and  the  great  majority  of  them 
must  be,  owing  to  the  lack  of  diversity  of 
citizenship  necessary  to  take  them  into  the 
Federal  courts.  As  Prof.  Meigs  ably  argues 
in  the  article  already  referred  to,  there  is 
no  reason  to  suppose  that  concurrent  juris- 
diction was  conferred  upon  the  Federal 
40  L.R.A(N".S.)  -  25 


courts  in  case  of  diversity  of  citizenship  to 
enable  those  Courts  to  apply  a  different  rule 
in  case  of  a  nonresident  litigant  than  in 
case  of  a  resident  litigant,  or  to  give  the 
nonresident  either  a  larger  or  smaller 
measure  of  justice  than  the  resident.  The 
natural  supposition  is  that  the  purpose  in 
conferring  such  jurisdiction  was  to  protect 
the  nonresident  against  possible  inequality 
with  residents  in  the  application  of  the 
general  rules  of  law  in  individual  cases, 
owing  to  possible  partisanship  of  the  state 
courts,  or  their  subjection  to  local  and  sec- 
tional influences  and  antagonisms.^ 

Surely  a  nonresident  has  no  just  cause  of 
complaint  if  his  rights  are  measured  by 
the  same  rule  that  has  been  adopted  as  a 
standard  for  residents  in  the  same  situa- 
tion, particularly  as  he  may  insist  that 
the  rule  shall  be'  applied  by  the  Federal 
court;  but  the  application  of  a  shorter 
measure  aggrieves  the  nonresident,  and  the 
application  of  a  longer  one  aggrieves  the 
resident,  and  thus  brings  about  the  very 
result  intended  to  be  guarded  against  by 
conferring  jurisdiction  upon  the  Federal 
courts,  or  at  least  one  that  is  equally  mis- 
chievous. 

If  it  be  feared  that  local  prejudices  or 
sectional  interests  may  influence  state 
courts  to  establish  precedents  which,  though 
nominally  applicable  alike  to  residents  and 
nonresidents,  will  in  practice  operate  main^ 
ly  or  exclusively  against  nonresidents,  as 
perhaps,  may  have  been  true  of  some  de- 
cisions of  the  state  courts  adverse  to  the 
validity  of  municipal  or  county  bonds  large- 
ly in  the  hands  of  foreign  holders,  the  mis- 
chief would  at  most  seem  only  to  justify 
the  Federal  courts  in  refusing  to  abide  by 
state  court  precedents  established  after 
rights  had  vested  under  pre-existing  con- 
tracts and  transactions.  As  will  subse- 
quently appear,  however,  the  Federal  courts 
go  far  beyond  this,  and  in  cases  of  diverse 
citizenship  assert  their  independence  of  the 
state  court  precedents  on  questions  of  gen- 
eral law,  even  though  they  antedated  the 
contracts  or  transactions  in  question,  and 
had   established   well -settled   rules    of   law 

9  In  Independent  School  Dist.  v.  Rew,  55 
L.R.A.  364,  49  C.  C.  A.  198,  111  Fed.  1,  how- 
ever, the  court  said:  "Jurisdiction  of  such 
cases  was  conferred  upon  them  [the  Federal 
courts]  for  the  express  purpose  of  securing 
their  independent  opinions  upon  the  ques- 
tions arising  in  the  litigation  remitted  to 
them.  And  a  citizen  of  the  United  States 
who  has  the  right  to  prosecute  his  suit  in 
the  national  courts  has  also  the  right  to 
the  opinions  and  decisions  of  those  courts 
upon  every  crucial  question  of  general  or 
commercial  law,  or  of  ri^ht  under  the  Con- 
stitution or  statutes  of  the  nation  which  he 
presents." 
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applied  by  the  state  courts  without  discrimi- 
nation between  residents  and  nonresidents. 
The  theory  frequently  invoked  to  justify 
the  refusal  of  the  Federal  courts  to  follow 
the  state  court  decisions,  that  such  decisions 
are  not  themselves  the  law,  but  merely 
evidence  of  the  law,  has  often  been  plausibly 
supported  in  argument,  and  has  received 
other  practical  applications,  as,  or  example, 
in  the  doctrine  that  a  change  of  judicial  de- 
cisions after  the  making  of  a  contract  can- 
not be  regarded  as  impairing  the  obligation 
of  the  contract,  within  the  meaning  of  the 
Federal  Constitution.io  It  is  not  the  pur- 
pose here  to  re-examine  or  discuss  that  gen- 
eral theory.  Conceding  it  to  be  sound,  it 
might  afford  a  foundation  in  principle  for 
a  rule  of  decision  found  to  be  expedient  in 
practice,  but  it  can  scarcely  require  a  rule 
of  decision  found  to  be  practically  inexpedi- 
ent. Adherence  to  the  state  decisions  might 
be  justified  consistently  with  that  theory  by 
adopting  the  position  that  the  decisions  of 
the  state  court,  if  not  the  law  of  the  state, 
are  at  least  to  be  accepted  for  the  purpose 
in  hand  as  the  exclusive  and  conclusive  evi- 
dence of  the  law  of  the  state. 

Since,  with  the  possible  exception  above 
noted,  there  can  be  no  real  apprehension 
that  a  general  rule  established  by  the  de- 
cisions of  the  state  court,  and  on  its  face 
applicable  to  residents  and  nonresidents 
alike,  will  in  practice  work  a  discrimination 
against  nonresidents,  especially  as  the  lat- 
ter are  secured  against  possible  prejudice 
on  the  part  of  the  state  court  in  its  appli- 
cation, by  their  right  of  recourse  to  the 
Federal  courts,  the  reasons  for  the  Federal 
practice,  apart  from  the  theory  above  re- 
ferred to  and  the  cumulative  weight  of  prec- 
edent, seem  to  be  (1)  the  feeling  that  it 
is  beneath  the  dignity  of  the  Federal  court 
to  decide  a  case  according  to  the  decisions 
of  the  state  court,  when  it  is  convinced  that 
those  decisions  are  wrong  on  principle; 
(2)  t!ic  hope  that  what  is  deemed  the  better 
opinion  of  the  Federal  court  may  induce 
the  state  court  to  overrule  the  decisions 
which  the  Federal  court  regard  as  erron- 
eous; (3)  the  possible  apprehension  that 
deference  to  the  decisions  of  the  courts  of 
the  particular  state  in  which  the  action 
arises  will  create  an  apparently  conflicting 
body  of  Federal  precedents,  and  destroy 
uniformity  of  decision  in  that  court;  (4) 
the  hope  that  a  uniform  body  of  Federal 
precedents  unvaried  by  the  state  in  which 
the  action  originates,  and  which  the  con- 
tract or  transaction  in  question  had  its 
Hit  us,  may  in  time  form  the  nucleus  of  a 
general  and  uniform  body  of  nonstatutory 

10  See  notes  in  6  L.K.A.(N.S.)   860,  and 
23  L.K.A.(N.S.)    500. 
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law,  to  which  the  state  courts  as  well  aa 
the  Federal  courts  may  gradually  conform. 

The  first  reason  has  doubtless  exerted 
a  very  considerable  influence  in  determin- 
ing the  departure  from  the  rule  of  follow- 
ing the  state  decisions,  but  seems  to  have  no 
basis  in  fact,  and  in  any  event  is  hardly  a 
justification  for  the  departure.  It  is  not 
apparent  why  it  is  any  more  derogatory  to 
the  dignity  of  a  Federal  court  to  deeide  a 
case  in  accordance  with  the  common-law 
precedents  of  the  state  courts  on  a  ques- 
tion which  is  concededly  one  of  state  law, 
than  it  is  to  follow  the  decisions  of  the 
state  courts  as  to  the  construction  of  a 
state  statute,  when,  as  an  independent 
proposition,  the  court  would  reach  a  dif- 
ferent result,  or  the  decisions  of  the  courts 
of  a  foreign  country  on  a  question  of  for- 
eign law. 

The  validity  of  the  second  reason  rests 
upon  two  assumptions,  neither  of  Which  is 
likely  to  be  conceded  by  the  state  courts, 
viz.,  that  the  Federal  courts  are  more  likely 
to  reach  a  correct  result  than  the  state 
court,  and  that  the  latter  court  will  act 
upon  that  probability. 

The  third  reason  has  perhaps  some  appar- 
ent justification.  Upon  the  hypothesis  there 
assumed,  however,  the  Federal  decisions 
should  be  treated  as  no  value  aa  precedents 
other  than  their  interpretation  of  the  de- 
cisions of  the  state  court,  and  in  this  view 
the  apparent  conflict  is  entirely  innocuous. 
At  all  events  that  reason  can  hardly  justify 
a  practice  which  entails  such  a  diversity  of 
results  dependent  upon  the  more  adventi- 
tious circumstance  of  a  diversity  of  citi- 
zenship. And  this  applies  also  to  the  fourth 
reason  above  suggested,  which  in  any  event 
is  probably  too  visionary  to  merit  seridus 
consideration. 

It  is  true  that  decisions  of  the  state 
courts,  at  least  those  upon  questions  of 
general  common  law,  have  been  declared  by 
the  United  States  Supreme  Court  not .  to 
be  "lawsV  within  the  34th  section  of  the 
original  judiciary  act,ll  which  declares  that 
^'tlie  laws  of  the  several  states,  except  where 
the  Constitution,  treaties,  or  statutes  of  the 
United  States  shall  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  deci- 
sion in  trials  at  common  law  in  the  courts 
of  the  United  States,  in  cases  where  they 
apply."  l«     But   the   duty   of   the    Federal 

11 1  Stat,  a*^  L.  92,  chap.  20,  §  34,  U.  S. 
Rev.  Stat.  §  721,  U.  S.  Comp.  Stat.  1901, 
p.  581. 

l«  Swift  V.  Tvson,  16  Pet.  1,  10  L.  ed.  866; 
Brooklyn,  Citv  &  N.  R.  Co.  v.  National 
Bank,  102  U.  S.  14,  26  L.  ed.  61.  This  is, 
also,  of  course,  necessarily  implied  in  every 
case  where  the  Federal  declines  to  follow 
the  decision  of  the  state  court  on  a  question 
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court  to  follow  decisions  of  the  state  court 
on  questions  which  would  concededly  be 
governed  by  those  decisions,  if  the  action 
had  been  brought  in  the  state  court,  may 
safely  be  allowed  to  rest  upon  the  same 
principles  of  comity  by  virtue  of  which 
the  courts  of  one  state  or  country  follow 
the  decisions  of  the  courts  of  another,  in 
determining  substantive  questions  of  law 
arising  under  contracts  or  transactions  hav- 
ing their  situs  in  the  latter.^* 

Comity,  it  is  true,  implies  a  certain  free- 
dom of  action  that  may  justify  a  court  in 
refusing  to  abide  by  the  decisions  of  the 
courts  of  another  jurisdiction,  upon  the 
ground  that  the  enforcement  of  the  rule 
of  law  established  by  them  would  be  con- 
trary to  the  public  policy  of  the  forum; 
but  can  scarcely  justify  a  uniform  practice 
of  refusing  to  abide  by  the  decisions  of  the 
courts  of  the  jurisdiction  in  which  the  con- 
tract or  transaction  had  its  situs,  upon  the 
theory  that  the  true  rule  of  law  of  that 
jurisdiction  is  to  be  found  not  in  the  pro- 
nouncements of  its  own  courts,  but  in  gen- 
eral principles  whose  interpretation  and 
application  are  to  be  determined  by  refer- 


ence to  precedents  established  by  the  courts 
of  the  forum,  or  by  precedents  borrowed 
from  such  other  sources  as  those  courts 
may  select. 

The  objection  to  the  Federal  practice,  be- 
cause of  the  impossibility  of  determining 
one's  substantive  rights  until  it  is  deter- 
mined in  which  court  the  action  is  to  be 
brought,  has  been  alluded  to;  but  tl?3re  is 
another  serious  objection  which,  in  a  large 
number  of  cases,  survives  the  determination 
to  bring  the  action  in  the  Federal  court, 
viz.,  the  extreme  difficulty,  not  to  say  im- 
possibility, of  forecasting  with  any  degree 
of  certainty  whether  the  Federal  court  will 
regard  a  particular  question  as  one  of  gen- 
eral law,  as  to  which  it  is  not  bound  to 
follow  the  decisions  of  the  state  courts,  or 
one  of  local  law,  as  to  which  it  is  bound  to 
follow  them.  The  difficulty  is  easily  illus- 
trated by  observing  the  conflicting  opinions 
of  Federal  courts  and  judges  in  the  same 
case  as  it  passes  from  one  court  to  an- 
other.M 

But  in  spite  of  the  very  serious  contribu- 
tion which  the  practice  makes  to  the  un- 
certainties and  perplexities  of  substantive 


conceded  to  be  one  of  state  law  and  which 
comes  before  the  Federal  court  merely  be- 
cause of  the  diversity  of  citizenship  of  the 
parties. 

wProf.  Meigs,  in  the  article  previously 
referred  to,  concedes  that  the  duty  of  the 
Federal  court  to  follow  the  decisions  of  the 
state  court  on  nonstatutory  questions  can- 
not be  deduced  from  the  34th  section  of  the 
judiciary  act;  and  he  places  that  duty 
solely  upon  the  principles  of  comity. 

i*For  example,  in  Hartford  F.  Ins.  Co. 
V.  Chicago,  M .  &  St.  P.  R.  Co.  involving  the 
validity,  as  affected  by  public  policy,  of  a 
stipulation  in  a  lease  exempting  a  railroad 
company  from  liability  for  negligence  in 
setting  fire  to  a  storage  warehouse  on  the 
railroad  right  of  way,  Shiras,  J.,  sitting 
in  circuit  (62  Fed.  904),  held  that  the 
question  did  not  affect  the  title  to  read 
property  and,  was  one  of  general  law,  as  to 
which  the  Federal  court  must  exercise  its 
own  judgment.  The  same  view  was  expressed 
by  San^rn,  J.,  in  the  circuit  court  of.  ap- 
peals (30  L.R.A.  193,  17  C.  C.  A.  62,  36  U. 
S.  App.  152,  70  Fed.  201),  with  the  appar- 
ent concurrence  of  Thayer,  J.  Judge  Cald- 
well, however,  dissented  from  the  statement 
in  the  majority  opinion  on  that  point,  and 
remarked  that  it  was  unnecessary  to  decide 
the  point,  since  there  was  no  difference  of 
opinion  between  the  state  court  and  the 
Federal  court  on  the  question.  The  Su- 
preme Court  in  175  U.  S.  91,  44  L.  ed.  84, 
20  Sup.  Ct.  Rep.  33.  declared  the  question 
to  be  one  as  to  which  the  decision  of  the 
highest  court  of  the  state  would  be  binding 
npon  the  Federal  courts,  remarking  that 
the  validity  of  the  agreement  did  not  depend 
upon  anv  principle  of  commercial  or  mer- 
40  L.R.A.(X.S.) 


cantile  law,  or  of  general  jurisprudence.  As 
it  happened  the  stipulation  was  held  valid 
in  all  three  courts,  as  there  was  no  conflict 
between  the  Federal  rule  and  the  state  rule 
as  applied  to  this  particular  stipulation. 

Again,  when  the  Kuhn  Case  was  before 
the  circuit  court  (152  Fed.  1013),  Dayton, 
D.  J.,  expressed  the  opinion  that  no  better 
case  could  be  found  to  illustrate  the  wisdom 
of  the  rule  that  state  court  decisions  must 
be  followed  on  questions  in  relation  to  the 
title  to  real  property.  When  the  case  came 
before  the  circuit  court  of  appeals,  that 
court,  apparently  being  in  doubt  as  to 
whether  or  not  it  was  bound  to  follow  the 
state  court  decision,  certified  it  to  the  Unit- 
ed States  Supreme  Court;  and  the  majority 
of  that  court  (Kuhn  v.  Fairmont  Coal  Co. 
216  U.  S.  349,  .44  L.  ed.  228,  30  Sup.  Ct. 
Rep.  140),  held  that  the  state  court  decision 
was  not  controlling:;  but  to  this  there  was 
a  vigorous  dissenting  opinion  by  Mr.  Jus- 
tice Holmes,  in  which  Mr.  .Tiistices  White 
and  McKenna  concurred.  When  the  case 
was  returned  to  the  circuit  court  of  appeals 
(102  C.  C.  A.  457,  179  Fed.  191),  that 
court,  despite  the  ruling  of  the  Supreme 
Court,  was  so  impressed  with  the  practical 
disadvantages  incident  to  the  existence  of 
one  rule  in  the  state  court  for  residents,  and 
another  rule  in  the  Federal  court  for  non- 
residents, that  it  remarked  that  even  if  it 
did  not  find  itself  in  accord  with  the  state 
court  as  to  the  principle  of  its  decision,  it 
would  be  inclined  to  follow  the  same,  and 
as  a  matter  of  fact  did  follow  it.  Tlie  his- 
tory of  this  case  suggests  the  famous  ex- 
ploit of  the  "King  of  France  and  10,000 
men.** 
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law,  and  notwithstanding  the  many  practi- 
cal difficulties  which  attend  its  operation, 
it  is  not  to  be  disputed  that  there  is  a  wide 
range  of  questions  of  state  law  which  seems 
to  expand,  rather  than  contract,  as  to  which 
the  Federal  courts  feel  bound,  neither  by 
the  provisions  of  the  judiciary  act  nor  by 
the  principles  of  comity,  to  follow  the  deci- 
sions of  the  state  courts.  Their  right  to 
pursue  this  course  is  as  well  established  by 
precedent  as  any  point  of  law  of  doubtful 
justification  in  principle,  and  apparent  inex- 
pediency in  practice,  can  be.  Commentators 
may  at  most  but  point  out  the  objections 
to  the  practice,  and  aid  in  their  measure  to 
create  a  sentiment,  if  not  for  narrower  re- 
strictions, at  least  against  further  extension 
of  the  practice.  The  main,  purpose  of  the 
note,  however,  is  to  show,  without  bias  or 
prejudice,  the  extent  to  which  the  practice 
has  been  carried  by  the  courts,  and  to  note 
the  tendencies  indicated  either  toward  its 
restriction  or  extension. 

II,  Unwritten  or  eotntnan  law 

a.  In  general. 

Originally,  the  United  States  Supreme 
Court  seems  tacitly  to  have  assumed  that 
the  Federal  courts,  in  the  exercise  of  their 
jurisdiction  based  on  diversity  of  citizen- 
ship, were  bound  by  the  decisions  of  the 
highest  courts  of  the  state  in  which  the  ac- 
tion originated,  if  there  were  such  decisions 
on  the  point  in  question,  whether  they  rest- 
ed upon  local  statute  or  upon  general  prin- 
ciples of  common  law.lB 

Thus,  in  a  case  16  decided  as  early  as  1803, 
Chief  Justice  Marshall,  though  relying  on 
his  own  reasoning — apparently  because 
there  were  no  state  decisions  on  the  point — 
in  support  of  his  conclusion  that  an  assignee 
of  a  note  made  in  Virginia  could  not  main- 
tain an  action  at  law  thereon  against  a 
remote  assignor,  clearly  assumed  that  the 
Virginia  decisions  had  conclusively  estab- 
lished the  liability  of  the  assignor  to  the 


assignee  as  the  law  of  that  state,  although 
that  was  a  question  of  general  commercial 
law ;  and,  in  a  later  case  ^^  between  the  same 
parties  on  the  same  note,  accepted  that 
proposition,  apparently  as  a  point  conclu- 
sively established,  as  the  basis  of  his  con- 
clusion that  a  suit  would  lie  in  equity. 

In  many  of  the  early  cases  the  Federal 
courts  not  only  followed  the  state  decisions, 
but  expressly  declared  that .  it  was  their 
duty  to  do  so.W 

In  a  case  ^^  decided  in  1827,  the  court 
said:  "This  court  adopts  the  state  deci- 
sions because  they  settle  the  law  applicable 
to  the  case,  and  the  reasons  assigned  for 
this  course  apply  as  well  to  the  rules  of 
construction  growing  out  of  the  common  law 
as  the  statute  law  of  the  state,  when  ap- 
plied to  the  title  of  lands;*'  and  in  a  case 20 
decided  in  1833,  we  find  the  following  lan- 
guage: "Now  the  relation  in  which  our 
circuit  courts  stand  to  the  states  in  which 
they  respectively  sit  and  act  is  precisely 
that  of  their  own  courts,  especially  when 
adjudicating  on  cases  where  state  lands  or 
state  statutes  come  under  adjudication. 
When  we  find  principles  distinctly  settled 
by  adjudications,  and  known  and  acted  upon 
as  the  law  of  the  land,  we  have  no  more 
right  to  question  them  or  deviate  from 
them,  than  could  be  correctly  exercised  by 
their  own  tribunals."  It  will  be  noted  that 
the  language  just  quoted  implies,  or  at 
least  suggests,  a  doubt  whether  the  rule 
announced  applies  with  similar  force  to 
general  questions  of  common  or  commercial 
law,  as  to  statutory  questions  or  questions 
of  a  simply  local  character,  like  those  in 
relation  to  real  property;  and  even  before 
Swift  V.  Tyson,*!  there  were  occasional  in- 
timations that  the  rule  did  not  opply  to 
questions  of  general  unwritten  law.**  But 
it  was  not  until  that  case  that  the  right  and 
duty  of  the  Federal  courts  to  depart  from 
the  decisions  of  the  state  court  on  such 
general  questions  received  the  formal  sanc- 
tion and  approval  of  the  Federal  Supreme 
Court,  and  became  a  recognized  rule  of  de- 


IB  It  is  true  that  in  one  of  the  very  first 
cases  decided  by  this  court  (Brown  v.  Van 
Braam,  3  Dall.'344,  1  L.  ed.  629),  in  which 
the  court  announced  its  opinion  that,  under 
the  laws  an'!  the  practical  construction  of 
the  courts  of  Rhode  Island,  the  judgment 
of  the  Federal  circuit  court  ought  to  be 
affirmed,  Chase,  J.,  observed  that  he  con- 
curred in  the  opinion  on  commoii-Iaw  jfrin- 
ciples,  and  not  in  compliance  with  the  law 
and  practice  of  the  Rhode  Island  courts. 
The  point,  however,  was  one  of  practice,  and 
not  of  sul)8tantive  law. 

l«  Mandeville  v.  Riddle,  1  Cranch,  291,  2 
L.  ed.  112. 

n  Riddle  v.  Mandeville,  6  Cranch,  322,  8 
L.  ed.  114. 
40  L.R.A.(N.8.) 


M  See.  for  example.  Taylor  v.  Brovvn, 
6  Cranch,  255,  3  L.  ed.  94 ;  Massie  v.  Watts, 
6  Cranch,  165,  3  L.  ed.  187;  Polk  v.  Wcn- 
dal,  9  Cranch,  87.  3  L.  ed.  665;  Elmendorf 
V.  Taylor,  10  Wheat.  152,  6  L.  ed.  289; 
Green  v.  Neal,  6  Pet.  291,  8  L.  ed.  402. 

W  Jackson  ex  dem.  St.  John  v.  Chew,  12 
Wheat.   153,  6  L.  ed.  583. 

*0  Livingston  v..  Moore,  7  Pet.  469,  8  L. 
ed.  751. 

«1 16  Pet.  1,  10  L.  ed.  865. 

«*  See,  for  example,  Thomas  v.  Hatch,  3 
Sumn.  176,  Fed.  Cas.  No.  13.890,  and  Groves 
V.  Slaughter,  16  Pet.  449,  10  L.  ed.  800. 
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cision  for  Federal  courts.  The  question  in- 
volved in  that  case  related  to  commercial 
paper,  but  Justice  Story's  opinion  reaches 
far  beyond  questions  of  commercial  law  and 
embraces  practically  all  general  questions 
of  common  law.  Indeed,  the  only  questions 
the  language  of  that  opinion  seems  to  leave 
under  the  binding  effect  of  the  state  deci- 
sions are  those  in  relation  to  "rights  and 
ititles  to  things  having  a  permanent  locality, 
such  as  the  rights  and  titles  to  real  estate 
and  other  matters  immovable  and  interterri- 
torial  in  their  nature  and  character." 

While  the  doctrine  declared  in  that  case 
has  steadily  advanced  beyond  the  class  of 
questions  then  before  the  court,  and  has 
drawn  within  operation  one  question  aft- 
er another,  its  progress  has  been  marked  all 
along  its  course  by  doubt  and  uncertainty 
as  to  its  practical  application.  Nor  is  the 
difHculty  confined  to  nonstatutory  or  com- 
mon-law questions.  Many  exceptions  have 
in  course  of  time  been  ingrafted  upon  the 
rule  that  the  decisions  of  the  state  courts 
construing  or  interpreting  state  statutes 
must  be  followed  by  the  Federal  courts. 
The  realization  of  the  difficulties  expe- 
rienced by  the  courts  and  the  profession 
generally,  both  in  respect  to  statutory  and 
nonstatutory  questions,  and  the  conscious- 
ness of  conflicting  and  ambiguous  state- 
ments to  be  found  in  the  opinions,  have  led 
the  courts,  from  time  to  time,  to  attempt 
a  restatement  of  the  doctrine  in  somewhat 
formal  and  precise  terms,  with  the  idea  of 
defining  accurately  its  scope  and  extent 
and  definitely  marking  its  limitations  and 
boundaries.  That  these  attempts  have  not 
been  entirely  satisfactory  is  apparent  from 
the  differences  of  opinion  on  the  part  of 
courts  and  judges,  sometimes  reflected  in 
the  same  case  as  it  passes  from  court  to 
court,  as  to  whether  a  particular  question 
is  to  be  deemed  one  of  local  law,  concerning 
which  the  decisions  of  the  state  court  are 
controlling,  or  of  general  law,  as  to  which 
the  Federal  court  may  decide  according  to 
its  independent  views.^S  The  practical  im- 
possibility, as  to  many  questions,  of  dedu- 
cing from  the  general  principles  and  criteria 
on  the  subject,  whether  the  decisions  of  the 
state  court  will  be  regarded  as  establishing 
a  local  rule  or  rule  of  property  binding 
upon  the  Federal  courts,  or  a  rule  of  gen- 
eral law,  as  to  which  the  Federal  courts 
are  not  bound,  has  rendered  it  necessary  in 
the  later  parts  of  the  note  to  set  forth  in 
some  detail  the  actual  results  as  to  different 
classes  of  questions.  In  the  meantime, 
however,  attention  is  directed  to  some 
of  the  general  statements  that  have  been 
formulated   on  the  subject,   with  the  cau- 

•8  See  illustrations  supra,  note  14. 
40  L.R.A.(N.S.) 


tion  that  boundary  lines  that  are  well 
marked  in  one  case  frequently  disappear  in 
the  next.  Though  the  present  division  of 
the  note  is  concerned  primarily  with  un- 
written or  common  law,  the  statements  in 
question  are  presented  in  the  form  in  which 
they  were  made,  without  attempting  to  elim- 
inate at  this  point  the  portions  thereof  that 
refer  to  constitutional  law.  In  a  later  case 
presenting  the  same  question  of  commercial 
law  that  was  involved  in  Swift  v.  Tyson, 
the  Federal  Supreme  Court,  in  declaring 
its  independence  of  the  rule  as  declared,  by 
the  New  York  courts,  said:  "It  is  a  law 
not  peculiar  to  one  state,  or  dependent  upon 
local  authority,  but  one  arising  out  of  the 
usages  of  the  commercial  world."  S4  In  a 
case  decided  shortly  afterwards,^  that 
court,  for  the  express  purpose  of  obviating 
any  misapprehension  that  might  arise  from 
language  used  in  previous  decisions,  under- 
took to  state  the  rule  on  the  subject  some- 
what formally,  thus:  "Since  the  ordinary 
administration  of  the  law  is  carried  on  by 
the  state  courts,  it  necessarily  happens  that 
by  the  course  of  their  decisions  certain  rules 
are  established  which  become  rules  of  prop- 
erty and  action  in  the  state,  and  have  all 
the  effect  of  law,  and  which  it  would  be 
wrong  to  disturb.  This  is  especially  true 
with  regard  to  the  law  of  real  estate  and 
the  construction  of  state  Constitutions  and 
statutes.  Such  established  rules  are  always 
regarded  by  the  Federal  courts,  no  less 
than  by  the  state  courts  themselves,  as  au- 
thoritative declarations  of  what  the  law  is. 
But  where  the  law  has  not  been  thus  settled, 
it  is  the  right  and  duty  of  the  Federal 
courts  to  exercise  their  own  judgment,  as 
they  also  always  do  in  reference  to  the  doc- 
trines of  commercial  law  and  general  juris- 
prudence. So,  when  contracts  and  transac- 
tions have  been  entered  into,  and  rights 
have  accrued  thereon,  under  a  particular 
state  of  the  decisions,  or  when  there  has 
been  no  decision  of  the  state  tribunals,  the 
Federal  courts  properly  claim  the  right  to 
adopt  their  own  interpretation  of  the  law 
applicable  to  the  case,  although  a  different 
interpretation  may  be  adopted  by  the  state 
courts  after  such  rights  have  accrued.  But 
even  in  such  cases,  for  the  sake  of  harmony 
and  to  avoid  confusion,  the  Federal  courts 
will  lean  towards  an  agreement  of  views 
with  the  state  courts  if  the  question  seems 
to  them  balanced  with  doubt.  Acting  on 
these  principles,  founded  as  they  are  on 
comity  and  good  sense,  the  courts  of  the 
United  States,  wtihout  sacrificing  their  own 
dignity  as  independent  tribunals,  endeavor 

M  Brooklyn  City  &  N.  R.  Co.  ▼.  National 
Bank,  102  U.  S.  14,  26  L.  ed.  81. 

M  Burgess  v.  Seligman,  107  U.  S.  20,  27 
L.  ed.  359.  2  Sup.  Ct.  Rep.  10. 


390 


NOTE  TO  SNARE  &  TRIEST  CO.  v.  FRIEDMAN. 


to  avoid,  and  in  most  cases  do  avoid,  any 
unseemly  conflict  with  the  well-considered 
decisions  of  the  state  courts.  As,  however, 
the  every  object  of  giving  to  the  national 
courts  jurisdiction  to  administer  the  laws 
of  the  states  in  controversies  between  citi- 
zens of  different  states  was  to  institute  in- 
dependent tribunals  which  it  might  be  sup- 
posed would  be  unaffected  by  local '  preju- 
dices and  sectional  views,  it  would  be  a  der- 
eliction of  their  duty  not  to  exercise  an  in- 
dependent judgment  in  cases  not  foreclosed 
by  previous  adjudication." 

A  little  later  the  same  court,M  after  re- 
marking that  the  utterances  of  the  court  on 
this  subject  had  not  been  entirely  harmon: 
ious,  and  that  the  subject  had  not  been 
ascertained  and  defined  with  that  uniform- 
ity and  precision  desirable  in  a  matter  of 
such  great  importance,  said:  ''It  is  also 
well  settled  that  where  a  course  of  decisions, 
whether  founded  upon  statutes  or  not,  have 
become  rules  of  property  as  laid  down  by 
the  highest  courts  of  the  state,  by  which  is 
meant  those  rules  governing  the  descent, 
transfer,  or  sale  of  property,  and  the  rules 
which  affect  the  title  and  possession  thereto, 
they  are  to  be  treated  as  laws  of  that 
state  by  the  Federal  courts.  .  .  .  There 
are,  undoubtedly,  exceptions  to  the  principle 
that  the  decisions  of  the  state  courts  as  to 
what  are  the  laws  of  that  state  are  in  all 
cases  binding  upon  the  Federal  courts.  The 
case  of  Swift  v.  Tyson,  which  has  been  often 
followed,  established  the  principle  that  if 
this  court  took  a  different  view  of  what 
the  law  was  in  certain  classes  of  cases 
which  ought  to  be  governed  by  the  general 
principles  of  commercial  law,  from  the 
state  court,  it  was  not  bound  to  follow 
the  latter.  There  is  therefore  a  largo  field 
of  jurisprudence  left,  in  which  the  question 
of  how  far  the  decisions  of  state  courts  con- 
stitute the  law  of  those  staties  is  an  em- 
barrassing one." 

In  another  case,  involving  the  ques- 
tion of  fellow  servants,  the  court  thus 
indicates  the  nature  of  a  general  ques- 
tion as  to  which  the  decisions  of  the 
state  courts  are  not  conclusive.*?  "Accord* 
ing  to  the  decisions  of  this  court,  it  is  not 
open  to  doubt  that  the  responsibility  of  a 
railroad  company  to  its  employees  is  a  mat- 
ter of  general  law.  .  .  .  But  passing 
beyond  the  matter  of  authorities,  the  ques- 
tion is  essentially  one  of  general  law.  It 
does  not  depend  upon  any  statute;  it  does 
not  spring  from  any  local  usage  or  custom; 
there  is  in  it  no  rule  of  property,  but  it 

MBucher  v.  Cheshire  R.  Co.  126  U.  S. 
555,  31  L.  ed.  795,  8  Sup.  Ct.  Rep.  974.- 

87  Baltimore  &  0.  R.  Co.  v.  Baugh,  149 
U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep. 
014. 
40  L.R.A.(N.S.) 


rests  upon  those  considerations  of  right  and 
justice  which  have  been  gathered  into  the 
great  body  of  the  rules  and  principles  known 
as  the /common  law.'  There  is  no  question 
as  to  the  power  of  the  states  to  legislate 
and  change  the  rules  of  the  common  law 
in  this  respect,  as  in  others;  but  in  the 
absence  of  such  legislation,  the  question  is 
one  determinable  only  by  the  general  prin- 
ciples of  that  law.  Further  than  that,  it  is 
a  question  in  which  the  nation  as  a  whole 
is  interested.  It  enters  into  the  commerce 
of  the  country.  .  .  .  Whatever  may  be 
accomplished  by  statute, — ^and  of  that  we 
have  now  nothing  to  say, — it  is  obvious  that 
the  relations  between  the  company  and  em- 
ployee are  not  in  any  sense  of  the  term  local 
in  character,  but  are  of  a  general  nature  and 
to  be  determined  by  the  general  rules  of 
the  common  law." 

In  one  of  its  latest  utterances  on  the 
subject,*^  the  court,  speaking  by  Harlan, 
J.,  said  that  the  following  principles  can 
be  no  longer  questioned:  "1.  When  admin- 
istering state  laws  and  determining  rights 
accruing  under  those  laws,  the  jurisdiction 
of  the  Federal  court  is  an  independent  one, 
not  subordinate  to,  but  co-ordinate  and  con* 
current  with,  the  jurisdiction  of  the  state 
courts.  2.  Where,  before  the  rights  of  the 
partiea  dccrued,  certain  rules  relating  to 
real  estate  have  been  so  established  by  state 
decisions  as  to  become  rules  of  property 
and  action  in  the  state,  those  rules  are  ac- 
cepted by  the  Federal  court  as  authoritative 
declarations  of  the  law  of  the  state.  3. 
But  where  the  law  of  the  state  has  not  been 
thus  settled,  it  is  not  only  the  right,  but 
the  duty,  of  the  Federal  court  to  exercise 
its  own  judgment,  as-  it  also  always  does 
when  the  case  before  it  depends  upon  the 
doctrines  of  commercial  law  and  general 
jurisprudence.  4.  So,  when  contracts  and 
transactions  are  entered  into,  and  rights 
have  accrued  under  a  particular  state  of 
the  local  decisions,  or  when  there  has  been 
no  decision  by  the  state  oourt  on  the  par* 
ticular  question  involved,  then  the  Federal 
courts  properly  claim  the  right  to  give  effect 
to  their  own  judgment  as  to  what  is  th« 
law.  of  the  state  applicable  to  the  case^ 
even  where  a  different  view  has  been  ex- 
pressed by  the  state  court  after  the  rights  of 
parties  accrued.  But  even  in  such  cases, 
for  the  sake  of  comity  and  to  avoid  con- 
fusion, the  Federal  court  should  always 
■  ■  ■ 

MKuhn  ▼.  Fairmont  Coal  Co.  215  U.  S. 
349,  64  L.  ed.  228,  30  Sup.  Ct.  Rep.  140, 
Holmes,  J.,  wrote  a  vigorous  dissenting 
opinion  in  this  case,  in  which  White  and 
McKenna,  J  J.,  concurred.  The  italics  indi- 
cated in  the  text  were  those  employed  by  the 
majority  opinion  itself. 
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lean  to  an  agreement  with  the  state  court 
if  the  question  is  balanced  with  doubt." 

Even  when  a  question  of  nonstatutory  law 
is  in  its  nature  local,  so  that  a  settled  line 
of  state  court  decisions  with  reference  to  it 
will  be  binding  upon  the  state  courts,  there 
ia  authority  for  the  position  that  a  singla 
decision  of  the  state  court  is  not  controll- 
ing, in  other  words  that  more  than  one 
decision  is  essential  to  establish  a  rule  as 
a  rule  of  property  binding  upon  the  Federal 
60urts.S9  And  a  recent  decision  of  the  United 
States  Supreme  Court  M  asserts  the  same 
right  of  the  Federal  court  to  refuse  to  fol- 
low a  decision  of  the  state  coiirt  on  the 
question  of  unwritten  law, — otherwise  one 
of  a  local  character,  as  to  which  the  state 
court  decisions  would  be  controlling, — ^ren- 


dered after  the  rights  of  the  parties  had 
accrued,  that  has  been  frequently  exercised 
in  respect  of  decisions  under  state  stat- 
utei.tl 

■ 

hm.  lAoaX  rules  f  rules  of  property. 

*  » 

So  far  as  nonstatutory  law  is  concerned, 
it  may  be  safely  deduced  from  the  state- 
ments of  general  principles  in  the  cases 
cited  in  the  last  subdivision,  that  the  Fed- 
eral courts  are  not  bound  to  follow  the  deci- 
sions of  the  state  courts  oa  questions  of  gen- 
eral law,*s  but  are  bound  to  follow  .the  deci- 
sions of  those  courts  on  questions  of  local 
law's  and  decisions  constituting  rules  of 
property .M  The  difficulty  however  is  to  de- 
termine what  questions  are  general,   and 


MAs  a  precedent  the  decision  of  the  su- 
preme court  of  a  state,  though  single,  is  en- 
titled to  peculiar  respect  in  a  case  involv- 
ing questions  in  relation  to  real  property, 
but  it  is  not  conclusive  in  the  courts  of 
the  United  States  unless  it  has  become  a 
rule  of  property.  Gibson  v.  Lyon,  115  U. 
8.  439,  29  L.  ed.  440,  6  Sup.  Ct.  Rep.  129; 
Fretts  V.  Shriver,  181  Fed.  279. 

A  well-defined  distinction  exists  between 
the  establishment  of  a  rule  of  property  by 
means  of  the  interpretation  of  the  highest 
court  of  a  state,  of  the  general  principles 
of  the  common  law,  and  the  construction 
by  such  a  court  of  a  local  statute.  In  the 
former  case,  a  settled  course  of  decisions 
of  the  state  court  \b  generally  requisite. 
A  single  decision,  though  always  persuasive, 
may  not  be  oontrolliiu^.  Yocum  t.  Parker, 
67  C.  C.  A.  227,  134  Fed.  205,  holding  that 
a  decision  of  a  state  court  construing  a  stat- 
ute of  wills  was  binding  upon  the  Federal 
court,  although  rendered  in  a  case  involving 
the  same  devise  that  was  before  the  Fedenu 
court.  This, .of  course,  upon  the  assump- 
tion that  the  judgment  oi  the  state  court 
was  not  res  judicata. 

In  Messinger  t.  Anderson,  96  O.  O.  A. 
445,  171  Fed.  785,  the  circuit  court  of  ap- 
peals, speaking  by  Lurton,  J.,  stated  that 
an  additional  reason  for  refusing  to  retract 
a  previous  decision  in  the  Federal  court 
construing  a  will,  and  follow  a  subsequent 
construction  placed  upon  the  same  will  by 
the  state  court,  was  found  in  the  fact  that 
at  the  time  of  the  earlier  Federal  decision 
there  was  no  settled  line  of  state  decisions 
applicable  to  the  devise  in  question,  saying: 
'*This  was  a  controversy  between  citizens  of 
different  states,  and  when,  as  was  our  duty, 
we  reached  a  conclusion  upon  common-law 
principles  in  the  exercise  of  our  independent 
judgment,  we  are  now  under  no  obligation 
to  recede  from  that  opinion  merely  because 
in  another  case  the  supreme  court  of  Ohio 
has  since  reached  a  different  result.''  (Cit- 
ing Burgess  v.  Seligman,  107  U.  S.  20,  27 
L.  ed.  359.)  See  cases  cited  in  opinion  on 
thia  point.  This  case,  however,  was  re- 
versed by  the  Supreme  Courl  See  infra, 
in.  d,  note. 
40  L.R.A.(N.&) 


MKuhn  T.  Fairmont  Coal  Co.  215  U.  S. 
849,  54  L.  ed.  228,  30  Sup.  Ct  Bep.  140. 

SI  See  infra.  III.  c. 

ssSee,  for  example,  Watson  t;  Tarpley, 
18  How.  517,  15  L.  ed.  509;  Mercer  County 
T.  Hacket,  1  Wall.  83,  17  L.  ed.  548;  Pine 
Grove  Twp.  v.  Talcott,  19  Wall.  666,  22  L. 
ed.  227;  Gates  v.  First  Nat  Bank,  100  U. 
S.  239,  25  L.  ed.  580;  Burgess  v.  Seligman, 
107  U.  S.  20,  27  L.  ed.  359;  Hough  v. 
Texas  &  P.  R.  Co.  100  U.  S.  213,  25  L.  ed. 
612.  This  list  could  be  extended  almost 
indeflnitelv,  and  the  general  proposition  of 
the  text  IB  exemplified  by  practically  all 
the  cases  in.  whicli  the  Federal  courts,  in 
cases  where  the  jurisdiction  was  dependent 
upon  diversi^  of  citizenship,  have  held  that 
they  were  not  bound  to  follow  the  decisions 
of  the  state  court.  So  far  as  precedents  are 
concerned,  there  is  no  doubt  whatever  as  to 
the  rule,  and  to  state  the  rule  is  for  prac- 
tical purposes  merely  to  state  the  question 
under  investigation  in  a  different  form, 
since  the  real  difficulty  is  to  determine 
whether  or  not  a  particular  question  is  gen- 
eral  within  the  meaning  of  the  rule. 

MSee,  for  example,  Ellis  v.  Davis,  109 
U.  S.  485,  27  L.  ed.  1006,  3  Sup.  Ct.  Rep. 
327,  and  other  cases  cited  in  preceding  note. 
Here,  again,  the  difficulty  is  not  to  sustain 
the  rule,  but  to  determine  what  questions 
are  local  within  its  meaning. 

MSee,  for  example.  Pleasant  Twp.  v. 
iEtna  L.  Ins.  Co.  138  U.  S.  67,  34  L.  ed. 
864,  11  Sup.  Ct.  Rep.  215;  Olcott  v.  Bynum, 
17  Wall.  44,  21  L.  ed.  570;  Burgess  v.  Selig- 
man, 107  U.  S.  20,  27  L.  ed.  359;  Bacon  v. 
Northwestern  Mut.  L.  Ins.  Co.  131  U.  S. 
258,  33  L.  ed.  128,  9  Sup.  Ct  Rep.  787; 
Chicago  V.  Robbins,  2  Black,  418,  17  L.  ed. 
298;  Christy  v.  Pridgeon,  4  WalL  196,  18 
L.  ed.  322;  Amis  v.  Smith,  16  Pet  303, 
10  L.  ed.  973,  and  many  others  cited 
throughout  the  note.  Here,  again,  there  is 
no  doubt  as  to  the  rule;  the  difficulty  is 
to  determine  when  the  decisions  of  the 
state  courts  are  to  be  regarded  as  establish- 
ing rules  of  property* 
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what  are  local,  within  the  meaning  of  these 
principle8,3S  and  what  is  meant  by  the  phrase 
"rules  of  property"  as  here  used.  The 
difficulty  of  distinguishing  between  general 
and  local  questions  may  be  illustrated  by  a 
comparison  of  a  few  cases.  In  one  case  36 
the  Uniteji  States  Supreme  Court  held  that 
the  liability  of  a  municipality  for  injuries 
from  defects  in  sidewalks  was  a  local  ques- 
tion, as  to  which  the  decisions  of  the  state 
court  were  controlling,  though  those  deci- 
sions did  not  involve  any  specific  statute, 
and  turned  upon  the  distinction  between  the 
public  and  private  functions  of  municipali- 
ties,*—a  distinction  that  is  by  no  means  pe- 
culiar to  the  law  of  the  particular  state  in 
which  the  action  originated,  but  is  very 
generally  recognized  as  the  test  of  munici- 
pal liability  in  this  class  of  cases.  Upon 
the  other  hand,  as  subsequently  8hown,37 
the  fact  that  the  state  court  decisions  on 
questions  .of  common  law,  e.  g,,  those  in  re- 
lation to  commercial  contracts  or  the  lia- 
bility of  master  to  servant,  turn  upon  con- 
siderations that  are  of  general  applicability 
and  recognition,  is  regarded  as  a  sufficient 
reason  for  holding  that  they  relate  to  ques- 
tions of  general  law  rather  than  local  law, 
and  so  are  not  binding  upon  the  Federal 
courts.  If  it  be  supposed  that  it  was  the 
fact  that  the  rule  in  the  former  case  re- 
lated to  municipalities,  that  impressed  it 
with  a  local  character,  we  are  confronted 
with  a  case  holding  that  the  question, 
"What  is  a  public  purpose  for  which  a 
county  or  municipality  may  issue  bonds," 
is  one  of  general  law,  as  to  which  the  de- 
cisions of  the  state  court  are  not  controll- 
ing.** 

Occasionally,  language  is  used  by  the 
courts  that  state  decisions,  even  upon  a 
question  of  common  law  which  in  its  na- 
ture is  general,  and  which  arises  in  substan- 
tially the  same  way  in  all  common-law  ju- 
risdictions, may  have  so  clear ly^  established 
a  settled  rule  in  the  premises  as  to  make 
it  a  part  of  the  peculiar  and  local  law  of  the 

«« In  Baltimore  &  0.  R.  Co.  v.  Baugh,  149 
U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep. 
914,  the  court  said:  "Whatever  differences 
of  opinion  may  have  been  expressed  have 
not  been  on  the  question  whether  a  matter 
of  general  law  should  be  settled  by  the 
independent  judgment  of  this  court,  rather 
than  through  an  adherence  to  the  decisions 
of  the  state  courts,  but  upon  the  other 
question,  whether  a  given  matter  is  one  of 
local  or  of  general  law." 

S6  Detroit  v.  Osborne,  136  U.  8.  492,  34 
L.  ed.  260,  10  Sup.  Ct.  Rep.  1012. 

87  Infra,  IV,  a;  IV.  q.  2   (a). 

«8  Olcott  V.  Fond  du  Lac  County,  16  Wall. 
678,  21  L.  ed.  382, 
40  L.R.A.(N.S.) 


state.SBa     This   limitation   of   the   rule,   if 
it    were    sustained    by    the    cases,    would 
remove   or   at    least   mitigate   one   serious 
objection    to    it,    which    lies    in    the    pos- 
sibility  that   one   who   has    contracted   or 
otherwise   acted   in  reliance  upon  the  de- 
cisions   of   the    highest   state    court    upon 
a  question  of  general  law  may  find  that 
his    reasonable    expectations    are    defeated 
by   the   accidental    nrcumstance    that   the 
action    is   brought    in    the    Federal    court. 
The  view,  however,  that  a  question  which  in 
its  nature  is  a  general  question  of  common 
law,  e.  g.,  questions  in  relation  to  commer- 
cial papers  or  in  relation  to  a  master's  lia- 
bility for  injury  to  a  servant,  may  become  a 
local    question,    as    to   which    the    Federal 
court  is  bound  to  follow  the  state  court  de- 
cisions, merely  because  those  decisions  have 
established  a  settled  rule  on  the  point,  has 
but  little  support  from  the  cases.     And  it 
will  be  observed  that  in  general  the  Federal 
courts  justify  their  refusal  to  follow  the 
state  court  on  general  questions  of  com- 
mon law,  because  they  are  in  their  nature 
general  questions,  and  not  because  they  have 
not   been   settled  by   the   decisions   of   the 
state  court.     In  many  cases,  of  course,  it 
was  the  very  fact  that  the  state  court  de- 
cisions had  settled  the  question  contrary  to 
the  doctrine  of  the  Federal  cases,  that  made 
it  necessary  to  invoke  that  doctrine.    It  may 
be,  however,  that  the  fact  whether  or  not 
a  question  has  been  settled  by  a  uniform 
and  recognized  course  of  decisions  in  the 
state  courts  may  exert  some  influence   in 
determining  whether  it  should  be  regarded 
as  general  or  local  within  the  rule  under 
discussion,  if,  from  its  nature  and  the  ele- 
ments which  enter  into  it,  its  character  in 
that   respect  might  otherwise  be  open  to 
doubt. 

Again,  the  significance  of  the  expression 
"rules  of  property"  in  the  statements  of 
the  principles  governing  the  duty  of  the 
Federal  courts  to  follow  the  decisions  of  the 
state  court  is  not  entirely  clear.  Rules 
established  by  the  decisions  of  the  state 
courts  in  respect  of  tangible  real  or  per- 
sonal property  are  doubtless  in  general  rules 
of  property  within  the  meaning  of  those 
general  principles.  Occasionally,  the  ex- 
pression seems  to  be  used  in  a  broader  sense 
and  as  the  equivalent  of  rules  of  action  or 
conduct,89  in  which  event  it  would  seem  to 
embrace  general  rules  as  to  the  Yalidity, 
construction,  or  efi'ect,  even  of  personal  con- 

88«See,  for  example,  Snabb  &  T.  Co.  t. 
Friedman. 

«®  See.  for  example.  Burgess  y.  Seligman, 
107  U.  S.  20,  27  L.  ed.  359,  2  Sup.  Ct  Rep. 
10;  Pleasrant  Twp.  v.  .^.tna  L.  Ins.  Co.  138 
U.  S.  67,  34  L.  ed.  864,  11  Sup.  Ct  Hep. 
215.     • 
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tracts,  which  have  become  so  established  by 
the  decisions  of  the  state  courts  that  they 
may  be  assumed  to  have  been  generally 
acted  upon.  The  expression,  however,  can- 
not, for  the  purposes  now  under  considera- 
tion, be  ordinarily  given  that  broader  sig- 
nificance, as  is  apparent  from  the  well-es- 
tablished rule  that  the  Federal  courts  are 
not  bound  to  follow  the  decisions  of  the 
state  court  with  respect  to  common-law 
questions  in  relation  to  commercial  con- 
tracts. Doubtless,  a  rule  established  by  the 
decisions  of  the  state  courts  on  a  question 
of  unwritten  law  in  relation  to  intangible 
personal  contractual  rights  may  be  regard- 
ed as  a  local  rule,  and  so  binding  upon 
the  Federal  courts  if  based  on  conditions 
or  considerations  peculiar  to  the  state  in 
which  the  action  originates;  and  it  may  be 
that  in  some  instances  a  rule  established 
by  the  decisions  of  the  state  court  in  the 
relation  to  such  rights  will  be  regarded  as 
a  rule  of  property  by  which  the  Federal 
courta  are  bound  notwithstanding  that  it 
rests  upon  general  reasoning  and  consider- 
ations not  peculiar  to  the  particular  state. 
For  the  purposes  of  a  general  rule,  however, 
it  is  not  safe  to  extend  the  expression 
"rules  of  property"  as  employed  in  the 
statement  of  principles  in  relation  to  the 
subject  under  consideration,  beyond  rules  in 
relation  to  tangible  real  or  personal  proper- 
ty .40  But  upon  the  other  hand,  according 
to  a  recent  decision  of  the  United  States 
Supreme  Gourt,40«  the  mere  fact  that  a 
decision  of  the  state  court  relates  to  tangi- 
ble real  or  personal  property*  is  not  in  it- 
self sufficient  to  characterize  it  as  a  ''rule 
of  property"  binding  upon  the  Federal 
court;  it  must,  in  addition,  be  a  decision, 
or  part  of  a  line  of  decisions,  antedating 
the  accrual  of  the  rights  under  investiga- 
tion. In  other  words,  to  bear  the  undoubted 
and  unquestioned  character  of  a  rule  of 
property  binding  upon  the  Federal  court, 
it  would  seem  that  a  decision  must  not 
only  relate  to  tangible  real  or  personal 
property,  but  must  also  have  acquired  the 
character  of  a  rule  of  action  or  rule  of  con- 
duct.41 

As  a  matter  of  fact,  however,  while  the 
courts,  even  when  speaking  of  decisions  of 


the  state  courts  in  relation  to  tangible 
real  or  personal  property,  frequently  em- 
ploy language  implying  that  a  rule  of  prop- 
erty which  is  binding  upon  the  Federal 
courts  is  the  product  of  repeated  decisions, 
or  a  line  of  decisions,  in  reliance  upon 
which  parties  may  be  assumed  to  have  acted, 
yet  it  is  believed  that,  with  the  exception 
just  noted,  the  courts  have  rarely  declined 
— perhaps  because  they  have  had  no  occa- 
sion to  do  so — to  follow  decisions  of  the 
state  courts  in  relation  to  tangible  real  or 
personal  property  solely  upon  the  ground 
that  they  were  rendered  after  the  rights 
of  the  parties  had  accrued,  though,  as 
as  subsequently  shown,  this  course  is  fre- 
quently pursued  with  respect  to  decisions 
in  relation  to  state  Constitutions  or  stat- 
utes. The  rulett  that  Federal  courts  are 
not  bound  to  follow  decisions  of  the  state 
court  construing  particular  wills  (assuming, 
of  course,  that  the  decisions  are  not  res 
judicata),  as  they  are  the  decisions  of 
courts  constiniing  particular  state  statutes, 
can  hardly  be  regarded  as  an  application  of 
the  exception  under  Consideration,  since 
such  decisions,  when  they  deal  merely  with 
the  peculiar  language  of  the  particular 
will  before  the  court, — and  that  is  as  far  as 
the  ruib  goes, — scarcely  purport  to  be  judi- 
cial precedents,  even  for  subsequent  cases 
in  the  state  court,  and  in  that  respect  are 
unlike  the  decision  of  the  state  court  in- 
volved in  the  Kuhn  Case,  which  purported 
to  decide  a  general  question  in'  relation  to 
real  property,  and  concededly  established 
a  binding  precedent  for  siibsequent  cases  in 
the  state  court,  irrespective  of  any  ques- 
tion whether  the  rights  in  question  accrued 
before  or  after  the  decision. 

///•  Constitutional  and  statutory  queS" 

tiona, 

a.  In  general. 

It  was  early  recognized  by  the  United 
States  Supreme  Court  that  a  "fixed  and 
received  construction  by  state  courts  of 
their  respective  statute  laws"  makes  in  fact 
a  part  of  the  statute  law  of  the  country, 
however  we  may  doubt  the  propriety  of  that 
construction.** 


*OSee  statement  previously  quoted  from 
Bucher  v,  Cheshire  R.  Co.  supra,  II.  a, 
note  26,  as  to  meaning  of  "rules  o\  prop- 
erty" in  this  connection. 

4»»  Kuhn  V.  Fairmont  Coal  Co.  215  U.  8. 
349,  64  L.  ed.  228,  30  Sup.  Ct.  Rep.  140. 

41  In  Keene  Five  Cent  Sav.  Bank  v.  Read, 
59  C.  C.  A.  225,  123  Fed.  221,  writ  of  cer- 
tiorari denied  in  191  U.  S.  887,  48  L.  ed. 
306,  26  Sup.  Ct.  Rep.  841,  the  court  de- 
clares, generally,  that  tlie  "proper  inter- 
pretation of  a  private  contract  presents  a 
40  L.R.A.(N.S.) 


question  of  general  law,  concerning  which 
the  Federal  courts  are  entitled  to  express 
an  independent  judgment,  unless  the  con- 
tract is  one  relating  to  the  sale  or  con- 
veyance of  real  or  personal  property,  and 
it  contains  words  or  phrases  that,  in  virtue 
of  local  decisions,  have  acquired  a  definite 
meaning,  and  have  thus  become  rules  of 
property  within  the  state." 

48  See  infra,  ijj. 

48  Shelby  v.  Guy,  11  Wheat.  361,  6  L.  ed. 
495.     And  see   other  earlv   cases:    Pollard 
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And  Chief  Justice  Afarahall  in  an  early 
case,^  after  observing  that  if  the  point  in 
question,  which  related  to  the  construction 
of  a  Kentucky  statute,  were  to  be  decided  by 
the  court  for  the  jfirst  time,  there  would  be 
a   considerable   contrariety   of   opinion,  re- 
marked that  if  the  point  shall  appear  to 
have  been  settled  in  Kentucky,  it  would  be 
unnecessary    to    discuss    it;    and    added: 
"This    court    has   uniformly   professed    its 
disposition,  in  cases  depending  on  the  laws 
of  a  particular  state,  to  adopt  the  construc- 
tion which   the   courts   of  the   state  have 
given  to  those  laws.    This  course  is  founded 
on  the  principle,  supposed  to  be  universally 
recognized,  that  the  judicial  department  of 
every  government,  where  such  department 
exists,   is  the  appropriate  organ   for  con- 
struing the  legislative  acts  of  that  govern- 
ment.   Thus,  no  court  in  the  universe  which 
professed  to  be  governed  by  principle  would, 
we    presume,    undertake    to    say    that    the 
courts  of  Great  Britain  or  of  France  or  of 
any  other  nation  had  misunderstood  their 
own  statutes,  and  therefore  erect  itself  into 
a  tribunal  which  should  correct  such  mis- 
understanding.   We  receive  the  construction 
given  by  the  courts  of  the  nation  as  the 
true  sense  of  the  law,  and  feel  ourselves 
no  more  at  liberty  to  depart  from  that  con- 
struction than  to  depart  from  the  words  of 
the   statute.     On   this   principle,   the   con- 
struction given  by  this  court  to  the  Con- 
stitution  and   laws   of   the  United   States 
is  received  by  all  as  the  true  construction; 
and   on  the   same  principle,   the   construc- 
tion given  by  the  courts  of  the  several  states 
to  the  legislative  acts  of  those  states  is  re- 
ceived as  true,  unless  they  come   in  con- 
flict with  the  Constitution,  laws,  or  treat- 
ies  of   the   United   States.     If,   then,   this 
question  has  been  settled  in  Kentucky,  we 
must  suppose  it  to  be  rightly  settled."    And 
this  rule  of  decision  had  become  so  firmly 
fixed  by  1832  that,  in  a  case^  decided  in 
that  year,  the  Federal  Supreme  Court  ac- 
cepted and   followed  the  last  construction 
placed  upon  a  state  statute  by  the  state 
supreme   court,   which   had   become  a  rule 
of  property   in  the  state,   notwithstanding 
that,  in  reliance  upon  earlier  state  decisions, 
it  had   previously   placed   a   contrary   con- 
struction upon  the  very  statute.     And  Chief 
Justice  Marshall,  while  sitting  in  circuit, 

V.  Dwight,  4  Cranch,  421,  2  L.  ed.  666; 
M'Dowell  V.  Peyton,  10  Wheat.  464,  6 
L.  ed.  364;  Luther  v.  Borden,  7  How.  1, 
12  L.  ed.  581;  Ross  v.  M'Lung,  9  Pet.  283, 
8  L.  ed.  400;  Bank  of  United  States  v. 
Daniel,  12  Pet.  32,  9  L.  ed.  989. 

4*Elmendorf  v.   Taylor,    10  Wheat.   162, 
6  L.  ed.  289. 

« Green  v.   Neal,   6   Pet.   291,   8   L.   ed. 
402. 
40  L.R.A.(N.S.) 


— in  marked  contrast  to  the  disposition 
manifested  by  the  courts  in  the  later  Fed- 
eral cases  to  restrict  the  rule  which  calls 
upon  them  to  follow  the  decisions  of  the 
state  upon  questions  arising  under  state 
Constitutions  and  statutes, — expressed  his 
reluctance  to  construe  state  statutes,  even 
when  there  has  been  no  construction  there- 
of by  the  state  courts.  Thus:  "It  is  al- 
ways with  much  reluctance  that  I  break 
away  in  expounding  the  statute  of  a  state; 
for  the  exposition  of  the  acts  of  every  legis- 
lature is,  I  think,  the  peculiar  and  appro- 
priate duty  of  the  tribunals  created  by  that 
legislature."*^ 

But  this  rule,  like  the  rule  in  relation 
to  nonstatutory  questions,  though  not  to 
the  dame  extent,  has  been  gradually  re- 
stricted in  its  scope  until  there  are  now  a 
variety  of  circumstances  that  may  defeat 
its  operation.  In  one  case,  the  Federal  Su- 
preme Court  went  so  far  as  to  declare,  that 
it  had  never  hesitated  in  cases  brought 
there  under  the  26th  section  of  the  judi- 
ciary act,  to  determine  for  itself  the  con- 
struction and  effect  of  any  statute  of  a  state 
brought  under  review,  without  reference  to 
the  previous  adjudications  of  the  highest 
courts  of  the  state,  though  it  added  that 
what  it  had  said  did  not  apply  where  the 
settled  decisions  in  relation  to  a  statifte 
local  in  its  character  have  become  rules 
of  property.47  And  in  a  case  involving  the 
constitutionality  of  a  state  statute,  it  was 
declared  by  the  United  States  Supreme 
Court  that  "ifi  matters  of  contract  especial- 
ly, the  right  of  citizens  of  different  states 
to  litigate  in  the  Federal  courts  of  the  va- 
rious states  is  a  right  to  demand  the  inde- 
pendent   judgments     of     those     courts."*^ 

Some  of  these  cases,,  taken  by  themselves, 

»— ^       .^^^^— ^^— ■       ».— .— .— ^^—  ^-^^^^_^— ^^.^^ 

48  Coates  V.  Muse,  1  Brock.  639,  Fed.  Cas. 
No.  2,917. 

«Butz  V.  Muscatine  8  Wall.  676,  19 
L.  ed.  490,  followed  in  United  States  ex  rel. 
Amy  V.  Burlington,  164  U.  S.  668,  and  19 
L.  ed.  496,  14  Sup.  Ct.  Rep.  1212.  There  was 
a  vigorous  dissenting  opinion  by  Miller, 
J.,  in  which  Chase,  Ch.  J.,  concurred,  point- 
ing out  that  Swayne,  who  wrote  the  pre- 
vailing opinion,  had  previously  held  in  Leff- 
ingwell  V.  Warren,  2  Black,  699,  17  L.  ed. 
261,  that  the  Federal  court  would  follow 
the  latest  settled  adjudications  of  the  state 
courts,  and  in  Gelpcke  v.  Dubuque,  1  Wall. 
176,  17  L.  ed.  620,  had  only  claimed  to 
modify  that  doctrine  so  far  as  to  hold  con- 
tracts valid  which  had  the  support  of  some 
prior  decisions  of  the  state  court. 

*8  Pleasant  Twp.  v.  JEtnA  L.  Ins.  Co.  138 
U.  S.  67,  34  L.  ed.  864,  11  Sup.  Ct.  Rep. 
216.  In  this  case,  however,  the  Supreme 
Court  approved  of  and  followed,  or  at  least 
reached  the  same  result  as,  the  state  de- 
cisions, holding  the  statute  unconstitution* 
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would  certainly  lend  color  to  the  view 
that  the  general  rule  is  for  the  Federal 
courts  to  decide  for  themselves  questions 
arising  under  state  Constitutions  and  stat- 
utes, and  the  exception  is  to  follow  the  de- 
cisions of  the  state  courts  when  the  state 
decisions  have  become  rules  of  property. 
In  spite,  however,  of  the  constant  tendency 
of  the  Federal  courts  to  deny  the  conclusive 
effect  of  state  decisions  under  various  cir- 
cumstances, it  may  be  said  th&t  to  follow 
the  state  decisions  is  the  general  rule,  and 
to  refuse  to  follow  them  the  exception,  so 
far  as  questions  under  state  Constitutions 
and  statutes  are  concerned.  That  respect 
for  rules  of  property  is  not  the  ground, 
and  does  not  define  the  limits,  of  the 
duty  of  the  Federal  courts  to  follow  state 
decisions  under  state  Constitutions  or 
statutes,  but  may  in  some  circumstances 
afford  a  justification  for  a  departure 
therefrom  is  illustrated  by  a  comparison 
of  the  cases  subsequently  cited,49  in  which 
the  Federal  courts  have  declined  to  fol* 
low  the  latest  decisions  of  the  court  as 
to  the  validity  or  effect  of  a  statute, 
when  they  would  have  the  effect  to  invali- 
date contracts  valid  according  to  the  earlier 
state  decisions  in  force  when  they  were 
made,  with  cases  ^  where  later  state  de- 
cisions upholding  the  validity  of  the  con- 
tracts were  followed,  even  upon  the  assump- 
tion that  the  earlier  state  decisions  would 
have  invalidated  them.  As  the  later  de- 
cisions were  rendered  after  the  contracts  in 
question  were  made  they  could  hardly  be 
regarded  as  rules  of  property.  The  reason 
they  were  followed  was  that  there  was  noth- 
ing to  prevent  the  application  of  the  gen- 

• 

al,  although  they  were  rendered  after  the 
contracts  in  question  were  made  in  reliance 
upon  the  statute. 

49  See  infra,  IV.  a,  8. 

w  Ibid. 

51  Wade  V.  Travis  County,  174  U.  8.  499, 
43  L.  ed.  1060,  19  Sup.  Ct.  Rep.  716.  The 
general  rule  has  been  thus  stated  by  the 
United  States  Supreme  Court:  "The  con- 
struction by  the  courts  of  a  state  of  its 
Constitution  and  statutes  is,  as  a  general 
rule,  binding  on  the  Federal  courts.  We 
may  think  that  the  supreme  court  of  a 
state  has  misconstrued  its  Constitution  or 
its  statutes,  but  we  are  not  at  liberty  to 
therefore  set  aside  its  judgments.  That 
court  is  the  final  arbiter  as  to  such  ques- 
tions." Forsyth  v.  Hammond,  166  U.  S. 
606,  41  L.  ed.  1095,  17  Sup.  Ct.  Rep.  665. 
See  to  the  same  effect,  Com.  v.  International 
Harvester  Co.  131  Ky.  551,  133  Am.  Bt. 
Rep.  256,  115  S.  W.  703. 

"When  the  validity,  meaning,  and  effect 
of  a  state  statute  involves  no  question  aris- 
ing under  the  Constitution  or  laws  of  the 
United  States,  a  court  of  the  United  States 
should  accept  the  meaning  and  effect  given 
40  L.R.A.(N.S.) 


eral  rule,  which  has  been  formulated  as 
follows:  ''In  determining  what  the  laws  of 
the  several  states  are,  which  will  be  re- 
garded as  rules  of  decision,  we  are  bound 
to  look  not  only  at  their  Constitutions  and 
statutes,  but  at  the  decisions  of  their  high- 
est courts  giving  construction  to  them.  .  .  . 
If  there  be  any  inconsistency  in  the  opinions 
of  these  courts,  the  general  rule  is  that 
we  follow  the  latest  settled  adjudications 
in  preference  to  the  earlier  ones."^! 

Other  statements  of  the  rule  as  to  state 
court  decisions  in  respect  of  questions  aris- 
ing under  state  Constitutions  and  statutes 
are  comprehended  in  the  formulation  of  the 
general  principles  on  this  subject  covering 
both  written  and  unwritten  law,  to  be  found 
in  the  text  of  subdivision  II.  a.  It  is  to 
be  remembered,  as  stated  at  the  beginning 
of  the  note,  that  we  have  reference  only 
to  questions  as  to  which  a  state  statute 
explicit  in  terms  would  concededly  govern. 
The  exceptions  to  the  general  rule,  how- 
ever, are  numerous  and  of  constant  appli- 
cation. They  embrace  two  classes:  (1) 
Those  depending  not  upon  the  nature  of 
the  question,  but  upon  the  time  of  the  state 
decisions  relatively  to  the  accrual  of  the 
right  of  the  parties,  or  to  other  earlier 
decisions,  and  (2)  those  depending  upon 
the  nature  of  the  question,  or  at  least  upon 
the  nature  or  ground  of  the  state  court's 
decisions.  The  form  and  scope  of  the  ex- 
ception applied  in  a  given  case  arc  apt  to 
be  determined  by  the  necessities  of  the 
case. 

The  general  rules  and  exceptions  apply 
equally  to  the  question  whether  the  statute 
is  in  conformity  to  or  in  violation  of  the 

to  such  law  by  the  highest  court  of  the 
state,  except  in  the  limited  class  of  cases 
when  rights  have  vested  or  contracts  have 
been  made  under  such  statute  before  it  has 
received  interpretation  by  the  state  court." 
Lurton,  J.,  in  Hager  v.  American.  Nat. 
Bank,  86  C.  C.  A.  334,  159  Fed.  396. 
And  see  opinions  of  state  courts  to  same 
effect.  Com.  v.  International  Harvester  Co. 
supra:  and  Clarksburg  Electric  Light  Co. 
V.  aarksburg,  47  W.  Va.  739,  50  L.R.A. 
142,  36  S.  E.  994. 

''It  is  a  cardinal  rule  in  the  courts  of 
the  United  States  that  the  judicial  depart-, 
ment  of  each  state  is  the  appropriate  organ 
to  construe  its  legislative  enactments,  and 
that  in  cases  depending  on  the  laws  of .  a 
particular  state,  and  *not  controlled  by  the 
Constitution,  laws,  or  treaties  of  the  United 
States,  or  by  the  principles  of  the  com- 
mercial or  mercantile  law  or  of  general 
jurisprudence,  of  national  or  universal 
application,'  the  construction  which  the 
highest  judicial  tribunal  of  the  state  has 
given  to  the  laws  of  the  state  is  control- 
ling." York  V.  Washburn,  64  C.  C.  A.  132, 
129  Fed.  664. 
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state  Constitution,  as  to  the  question  of 
its  construction  and  eflfect.52  It  has  been 
held  that  the  Federal  courts  are  not  bound 
by  the  decisions  of  the  state  court  as  to 
private  acts,  M»  and  that  they  will  adopt 
what  appears  to  them  to  be  the  correct  view 
as  to  the  constitutionality  of  a  state  stat- 
ute where  the  state  courts  are  not  agreed 
upon  a  settled  construction.ssb 

&.  Change  of  state  decisions  after  rights 
of  parties  accrued. 

The  original  exception,  and  the  one  that 
has  perhaps  been  most  frequently  applied, 
though  it  is  by  no  means  the  most  compre- 
hensive in  its  scope,  is  that  which  asserts 
the  right  of  the  Federal  courts  to  decline 
to  follow  the  latest  decisions  of  the  state 
courts  as  to  the  validity  or  construction  of 
a  state  statute,  which  overrule  earlier  de- 
cisions that  were  in  force  when  the  rights 
of  the  parties  in  question  accrued.^  It 
was  at  one  time  supposed  that  the  decisions 
of  the  Federal  court  in  such  situation 
rested  upon  the  ground  that  the  change  of 


decisions  of  the  state  court  as  applied  to 
rights  that  had  already  accrued  impaired 
the  obligation  of  contracts,  in  violation  of 
the  Federal  Constitution;  but  later  de- 
cisions were  explained  as  resting  not  upon 
the  provision  of  the  Federal  Constitution 
referred  to,  but  upon  an  exception  to  the 
rule  that  the  Federal  courts  are  bound  to 
follow  the  decisions  of  the  state  courts. 
And  while  there  have  been  intimations  in 
some  of  the  recent  opinions  of  a  disposition 
to  return  to  the  earlier  view,  that  view 
can  hardly  be  regarded  as  re-established.M 
The  most  frequent  application  of  this  ex- 
ception has  been  in  cases  dealing  with  state, 
county,  or  municipal  bonds,  and  is  discussed 
in  detail  in  the  subdivision  dealing  with 
that  class  of  contracts.  The  exception  is 
applied  only  for  the  protection  of  rights 
which  have  become  vested  in  conformity 
with  the  earlier  decisions.  The  mere  fact 
that  the  earlier  decisions  were  in  force  at 
the  time  of  the  transaction  or  events  out 
of  which  the  case  before  the  Federal  court 
arose  does  not  necessarily  call  for  an  appli- 
cation of  the  exception.    Thus,  in  one  case 


6S  This  is  apparent  from  the  many  cases 
cited  in  subsequent  sections  dealing  with  tlie 
validity  of  state  statutes  under  state  con- 
stitutions. Among  the  many  cases  that 
formally  declare  the  general  rule  that  the 
Federal  courts  are  bound  to  follow  the  con- 
struction placed  on  the  state  Constitution 
by  the  highest  state  courts,  the  following 
may  be  mentioned:  Indianapolis  &  St.  L.  R. 
Co.*  v.  Vance,  96  U.  S.  460,  24  L.  ed.  752 ; 
Nesmith  v.  Sheldon,  7  How.  812,  12  L.  ed. 
925:  Amoskeag  Nat.  Bank  v.  Ottawa,  105 
U.  S.  667,  26  L.  ed.  1204:  Gilman  v.  She- 
boygan, 2  Black,  610,  17  L.  ed.  305;  Web- 
ster v.  Cooper,  14  How.  488,  14  L.  ed.  610; 
Kane  v.  Erie  R.  Co.  68  L.R.A.  788,  67 
C.  C.  A.  653,  133  Fed.  681. 

B«*  Williamson  v.  Berry,  8  How.  495,  12 
L.  ed.  1170. 

B«l>  Southern  P.  R.  Co.  v.  Orton,  6  Sawy. 
157,  32  Fed.  457. 

63  See  Loeb  v.  Columbia  Twp.  179  U.  S. 
472,  45  L.  ed.  280,  21  Sup.  Ct.  Rep.  174; 
Wilson  V.  Ward  Lumber  Co.  67  Fed.  674, 
appeal  dismissed  in  28  C.  C.  A.  689,  49 
U.  S.  App.  779,  84  Fed.  1023:  Westinghouse 
Air  Brake  Co.  v.  Kansas  City  Southern  R. 
Co.  71  C.  C.  A.  1,  137  Fed.  26:  Green  Coun- 
ty V.  Conness,  109  U.  S.  104,  27  L.  ed. 
872,  3  Sup.  Ct.  Rep.  60;  and  many  other 
cases  cited  in  subdivisions  of  this  note, 
especially  IV.  a,  3 :  IV.  c,  note  26. 

M  Sec,  on  this  subject,  notes  in  5  L.R.A. 
(N.S.)   860,  and  23  L.R.A.  (N.S.)   500. 

In  a  recent  case  (Loeb  v.  Columbia  Twp. 
179  U.  S.  472,  45  L.  ed.  280,  21  Sup.  Ct. 
Rep.  174)  Harlan,  J.,  speaking  of  the  rule 
that  the  Federal  courts,  in  determining  con- 
tract rights  as  affected  by  a  state  Consti- 
tution, will  enforce  the  contract  in  accord- 
ance with  the  Constitution  of  the  state  as 
interpreted  at  the  time  the  contract  was 
40  L.R.A.(N.8.) 


made,  by  the  highest  court  of  the  state, 
without  regard  to  a  contrary  interpretation 
made  by  such  court  after  the  contract  was 
made, — said  that  that  doctrine  was  not  in 
any  wise  changed  or  impaired  by  the  de- 
cision in  Central  Land  Co.  v.  Laidley,  159 
U.  S.  103,  111,  40  L.  ed.  91,  16  Sup.  Ct. 
Rep.  80,  holding  that  a  mere  change  of 
decision  in  the  state  court  does  not  present 
a  question  of- Federal  right,  under  the  clause 
oi  the  Federal  Constitution  prohibiting  a 
state  from  passing  any  law  impairing  the 
obligation  of  contracts;  and  added:  "As, 
however,  the  circuit  courts  of  the  United 
States  are  courts  of  'an  independent  juris- 
diction in  the  administration  of  state  laws, 
co-ordinate  with,  and  not  subordinate  to, 
that  of  the  state  courts,  and  are  bound  to 
exercise  their  own  judgment  as  to  the  mean- 
ing and  effect  of  those  laws,  .  .  .  •  they 
may,  in  suits  within  their  jurisdiction, 
properly  hold,  as  in  numerous  cases  this 
court  has  held,  that  the  rights  of  parties 
arising  under  contracts  not  involving  ques- 
tions of  a  Federal  nature  are  to  be  deter- 
mined in  accordance  with  the  settled  princi- 
ples of  local  law  as  maintained  by  the 
highest  court  of  the  state  at  the  time  such 
rights  accrued.  The  statutory  provision 
that  the  laws  of  the  several  states,  except 
where  the  Constitution,  treaties,  or  statutes 
of  the  United  States  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  de- 
cision in  trials  at  common  law,  in  courts 
of  the  United  States,  in  cases  where  thev 
apply  (U.  S.  Rev.  Stat.  §  721,  U.  S.  Comp. 
Stat.  1001,  p.  581),  has  not  been  construed 
as  absolutely  requiring  conformity  in  such 
cases  to  decisions  of  the  state  courts 
rendered  after  the  rights  of  parties  have 
accrued  under  the  previous  decisions  of 
those  courts  of  a  contrary  character." 
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the  Federal  court  followed  the  latest  de- 
cision of  the  state  court,  placing  a  con- 
struction upon  a  statute  in  relation  to 
wills,  which  had  the  effect,  as  against  the 
issue  of  the  devisee,  to  give  the  latter  the 
fee,  although  under  the  construction  placed 
upon  the  statute  by  the  earlier  decisions 
which  were  in  force  at  the  time  the  will 
took  effect,  the  devisee  would  have  taken 
but  a  life  estate  with  remainder  in  fee 
to  the  issue.6fi  And  so,  notwithstanding 
an  earlier  Federal  decision  holding  a  stat- 
ute void  as  in  violation  of  the  state  Con- 
stitution, it  has  been  held  that  a  later  state 
decision  upholding  the  statute  will  be  fol- 
lowed by  the  Federal  court  in  a  subsequent 
case  involving  no  rights  of  contract  entered 
into  on  faith  of  the  prior-  decision  o^  the 
Federal  court.M 

o.  €hiestion8  dectcled  for  the  first  thne 
after  rights  of  parties  accrued. 

Another  exception  that  has  not  been  so 
frequently  applied  as  the  one  considered  in 
the  last  subdivision,  but  which  is  more  com- 
prehensive in  its  scope,  because  it  is  not 
dependent  upon  a  change  of  decisions  in  the 


state  courts,  is  found  in  the  assertion  by 
the  Federal  courts  of  their  right  to  de- 
cline to  follow  decisions  of  the  state  courts 
rendered  after  the  accrual  of  the  rights  of 
the  parties  in  question,  although  there  were 
no  decisions  of  the  state  court  on  the  sub- 
ject when  those  rights  accrued.  In  state- 
ment this  exception  has  not  always  been 
differentiated  from  the  one  considered  in 
the  last  subdivision,  and  sometimes  the 
courts,  while  declining  to  follow  state  de- 
cisions because  rendered  after  the  rights  in 
question  had  accrued,  although  there  was 
no  change  of  decisions  upon  the  part  of  the 
state  court,  have  apparently  relied  upon 
Federal  cases  where  there  was  a  change  in 
the  state. decisions  after  the  accrual  of  the 
rights  in  question.  Nevertheless  this  ex- 
ception, as  a  distinct  exception,  in  addition 
to  that  based  upon  a  change  of  decision  in 
the  state  court,  is  now  well  established.^? 
The  Federal  court  will,  however,  follow  de- 
cisions of  the  state  court,  even  as  to  prior 
transactions,  where  they  are  sustained  by 
earlier  decisions  in  force  at  the  time  of 
such  transactions,  establishing  the  general 
principle,  though  not  rendered  with  refer- 
ence to  the   particular   constitutional   pro 


«» Yocum  V.  Parker,  67  C.  C.  A.  227,  134 
Fed.  205.  It  will  be  observed  that  the  de- 
cision was  against  the  children  (issue)  of 
the  devisee,  who  claimed  directly  under  the 
will,  and  not  by  virtue  of  any  contract  or 
conveyance.  A  different  point  would  have 
been  presented  if  the  question  had  arisen 
between  the  purchaser  of  tlie  devisee's  inter- 
est and  one  who  had  purchased  the  supposed 
interests  of  the  children  in  assumed  reliance 
on  the  earlier  state  court  decisions;  or  if 
the  situation  had  been  reversed,  and  the 
earlier  decisions  had  been  favorable  to  the 
purchaser  of  the  devisee's  interest  and  the 
later  decisions  had  been  unfavorable.  In 
either  of  tliose  events,  it  would  seem  that 
the  case  would  have  fallen  within  the  ex- 
ception. See,  in  this  connection.  Wade  v. 
Travis  County,  174  U.  S.  499,  43  L.  ed. 
1060,  19  Sup.  Ct.  Rep.  716,  infra,  IV.  a, 
3. 

MSandford  v.  Poe,  60  L.R.A.  641,  16 
C.  C.  A.  305,  37  U.  S.  App.  378,  69  Fed. 
546.    Opinion  by  Lurton,  J. 

67  Burgess  v.  Seligman,  107  U.  S.  20,  27 
L.  ed.  359,  2  Sup.  Ct.  Rep.  10;  Bolles  v. 
Brimfield,  120  U.  S.  759,  30  L.  ed.  786,  7 
Sup.  Ct.  Rep.  736;  Knox  County  v.  Ninth 
Nat.  Bank,  147  U.  S.  91,  37  L.  ed.  93,  13 
Sup.  Ct.  Rep.  267;  Julian  v.  Central  Trust 
Co.  193  U.  8.  93,  48  L.  ed.  629,  24  Sup. 
Ct.  Rep.  399;  Westinghouse  Air  Brake  Co. 
V.  Kansas  City  Southern  R.  Co.  71  C.  C.  A. 
1,  137  Fed.  26;  Speer  v.  Kearney  County,  32 
C.  C.  A.  101,  60  U.  S.  App.  38,  88  Fed. 
760:  Anderson  v.  Santa  Anna  Twp.  116 
U.  S.  356,  29  L.  ed.  633,  6  Sup.  Ct.  Rep. 
413;  Chicago,  B.  &  Q.  R.  Co.  v.  Appanoose 
County,  170  Fed.  665,  affirmed  in  31  L.R.A. 
(N.S.)  1117,  104  C.  C.  A.  673,  182  Fed. 
40  L.R.A.(N.S.) 


291;  Carroll  County  ▼.  Smith,  111  U.  S. 
556,  28  L.  ed.  617,  4  Sup.  Ct.  Rep.  639; 
Great  Southern  Fire  Proof  Hotel  Co.  v. 
Jones,  103  U.  S.  632,  48  L.  ed.  778, 
24  Sup.  \Jt,  Rep.  576;  Ryan  v.  Staples, 
23  C.  C.  A.  641,  40  U.  S.  App.  427, 
76  Fed.  721;  Louisville  Trust  Co.  v. 
Cincinnati,  22  C.  C.  A.  334,  47  U. 
S.  App.  30,  76  Fed.  296;  Pleasant  Twp. 
V.  AliwB,  L.  Ins.  Co.  138  U.  S.  67,  72,  34 
L.  ed.  804,  808,  11  Sup.  Ct.  Rep.  215; 
Bartliolomew  v.  Austin,  29  C.  C.  A.  668, 
52  U.  S.  App.  512,  85  Fed.  359;  Jones  v. 
Great  Southern  Fireproof  Hotel  Co.  30 
C.  C.  A.  108,  58  U.  S.  App.  397,  86  Fed. 
370,  reversed  on  another  ground  in  177 
U.  S.  449,  44  L.  ed.  842,  20  Sup.  Ct.  Rep. 
690;  Southern  Pine  Co.  v.  Hall,  44  C.  C.  A. 
363,  105  Fed.  84;  Adelbert  College  v.  Wa- 
bash R.  Co.  96  C.  C.  A.  465,  171  Fed.  806, 
17  Ann.  Cas.  1204. 

In  Jones  v.  Great  Southern  Fireproof 
Hotel  Co.  30  C.  C.  A.  108,  58  U.  S.  App. 
307,  86  Fed.  370,  Lurton,  J.,  said:  "(1) 
That  such  decisions  [decisions  of  the  high- 
est state  court]  are  not  necessarily  oblig- 
atory upon  courts  of  the  United  States 
where  they  affect  contracts  which  were  valid 
under  the  Constitution  and  laws  of  the 
state  as  interpreted  and  enforced  by  its 
highest  judicial  tribunals  at  the  time  they 
were  entered  upon.  ...  (2)  Neither 
are  such  decisions  obligatory  upon  courts 
of  the  United  States  when  thereby  the  valid- 
ity of  contracts  between  a  citizen  of  the 
state  and  a  citizen  of  another  state  is 
affected,  wliich  were  executed  before  there 
was  any  judicial  construction  of  the  stat- 
ute or  Constitution  wliich  seemed  to  ftu 
thorize  the  contract  in  question." 
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y  181011  or  statute  in  question .M  And  to  en- 
title one  to  invoke  this  exception  and  pro- 
cure the  independent  opinion  of  the  Fed- 
eral court,  his  rights  must  have  rested  upon 
the  constitutional  or  statutory  provision 
in  question;  in  other  words  the  Consti- 
tution or  statute  must  have  entered  into 
the  contract  or  transaction  and  be  necessary 
to  the  support  of  the  right  claimed.^ 

d.  state  eoHvt  decision  rendered  after 
earlier  Federal  dedeion. 

Sometimes  earlier  Federal  decisions 
rendered  before  any  decision  of  the  state 
court  on  the  subject,^  or  before  a  change 
in  state  decisions,^!  are  advanced  as  rea- 
sons why  the  later  state  decisions  should 
not  be  followed.  Thus,  the  United  States 
Supreme  Court  has  declared  that  it  would 
not  feel  bound  in  any  case  in  which  the 
point  was  first  raised  in  the  courts  of  the 


United  States,  and  has  been  decided  in  a 
circuit  court,  to  reverse  the  decision  con- 
trary to  its  oWn  conviction,  in  order  to 
conform  to  a  state  decision  made  in  the 
meantime.^  And  the  fact' that  the  state 
decision  was  not  rendered  until  after  the 
Federal  ease  had  been  tried  and  sub- 
mitted,<s  or  until  after  the  Federal  case  had 
been  argued  on  appeal,  and  the  court  had 
agreed  upon  their  decision,  though  before 
that  decision  had  been  rendered,^  has  been 
assigned  as  a  reason  for  refusing  to  follow 
the  state  court  decisions.  It  may  be 
doubted,  however,  whether  the  mere  fact 
of  prior  Federal  decisions,  either  in  the 
same  cases  or  in  other  cases,  constitutes  an 
independent  ground  of  exception  to  the 
general  rule  that  the  Federal  courts  must 
follow  the  decisions  of  the  state  courts  con- 
struing their  own  Constitution  and  stat- 
utes, or  does  more  than  to  furnish  an  addi- 
tional reason  for  the  application  of  one  or 


W  O'Brien  v.  Wheelock,  37  0.  d  A.  309, 
95  Fed  903.  (opinion  by  Harlan,  J.),  af- 
firmed in  184  U.  S.  450,  46  L.  ed.  630,  22 
Sup.  Ct.  Rep.  354;  Peters  v.  Broward 
(Peters  v.  Gilchrist)  222  U.  S.  483,  56 
L.  ed.  278,  32  Sup.  Ct.  Rep.  122. 

M  Sioux  Falls  v.  Farmers  Loan  k  T.  Co.' 
69  C.  C.  A.  373,  136  Fed.  721,  declining  to 
apply  the  exception  in  favor  of  the  owner 
of  a  waterworks  plant  constructed  under  a 
contract  with  the  municipality,  who  was 
seeking  to  enjoin  the  municipality  from 
issuing  bonds  for  the  purpose  of  construct- 
ing a  plant  of  its  own,  upon  the  ground  that 
tliey  would  violate  the  constitutional  limit 
of  indebtedness, — that  contention  being  op- 
posed to  a  decision  of  the  state  court  con- 
struing the  constitutional  provision  in  ques- 
tion, though  that  decision  was  rendered 
after  the  making  of  tha  contract  under 
which  the  complainant  plant  was  con- 
structed. See  for  similar  point,  supra, 
note  55. 

60  Rowan  V.  Runnels,  5  How.  134,  12 
L.  ed.  85;  Pease  v.  Peck,  18  How.  595, 
15  L.  ed.  518;  Perrine  v.  Thompson,  17 
Dlatchf.  18,  Fed.  Cas.  No.  10,997;  Fleisch- 
niann  Co.  v.  Murray,  161  Fed.  162.  But  see 
contra,  The  Princess  Alexandria,  8  Ben. 
209,  Fed.  Cas.  No*.  11,430,  and  Woolsey  v. 
Dodge,  6  McLean,  142,  Fed.  Cas.  No.  18,032. 
And  Andrews  v.  National  Foundry  &  Pipe 
Works,  36  L.R.A.  139,  22  C.  C.  A.  110,  46 
U.  S.  App.  281,  76  Fed.  166,  36  L.R.A.  153, 
23  C.  C.  A.  454,  46  U.  S.  App.  619,  77  Fed. 
774,  certiorari  denied  in  166  U.  S.  721, 
41  L.  ed.  1188,  17  Sup.  Ct.  Rep.  996. 

•IMohr  V.  Manierre,  101  U.  S.  417,  25 
L.  ed.  1052.  And  see  Stryker  v.  Grand 
.County,  23  C.  C.  A.  286,  40  U.  S.  App.  583, 
77  Fed.  667,  although  the  state  decision 
there  involved  was  by  an  intermediate  ap- 
pellate court.  This  position  was  also  taken 
in  National  Foundry  &  Pipe  Works  v. 
Oconto  Water  Co.  68  Fed.  1006,  which, 
''owever,  was  reversed  (36  L.R.A.  139,  22 
40  L.R.A.(N.S.) 


C.  C.  A.  110,  46  U.  S.  App.  281,  76  Fed. 
166)  upon  the  general  ground  that  the  first 
direct  ruling  of  the  state  supreme  court 
was  controlling. 

<s  Pease  v.  Peck,  18  How.  599,  15  L.  ed. 
520;  Morgan  v.  Curtenius,  61  U.  S.  1,  15 
L.  ed.  823;  Roberts  v.  BoUes,  101  U.  S. 
119,  25  L.  ed.  880;  Burgess  v.  Seligman, 
107  U.  S.  20,  27  L.  ed.  359,  2  Sup.  Ct.  Rep. 
1 10.  And  see,  to  same  effect,  Frankfort  v. 
Deposit  Bank,  59  C.  C.  A.  539,  124  Fed. 
18;  and  Murray  v.  Wilson  Distilling  Co. 
92  C.  C.  A.  1,  164  Fed.  1  reversed  on 
another  ground  in  21^  U.  S.  151,  53  L.  ed. 
742,  29*  Sup.  Ct.  Rep.  458. 

•3  Roberts  v.  Northern  P.  R.  CJo.  158  U.  S. 
1,  39  L.  ed.  873,  15  Sup.  Ct.  Rep.  756; 
Chicago,  B.  &  Q.  R.  Co.  ▼.  Appanoose  Coun- 
ty, 170  Fed.  665,  affirmed  in  31  L.R.A. 
(N.S.)  1117,  104  C.  0.  A.  573,  182  Fed. 
291. 

W  Forsyth  v.  Hammond,  18  C.  C.  A.  175, 
34  U.  S.  App.  552,  71  Fed.  443.  This  de- 
cision was  reversed  by  the  United  States 
Supreme  Court  in  166  U.  S.  506,  41  L.  ed. 
1095,  17  Sup.  Ct.  Rep.  665,  both  on  the 
ground  that  the  judgment  of  the  state 
court  was  rea  judicata  in  the  Federal  ac- 
tion, and  on  the  ground  that  in  any  event 
the  decision  was  one  which  the  Federal 
court  was  bound  to  follow.  The  latter  point, 
however,  seems  to  have  been  made  on  the  as- 
sumption, contrary  to  the  fact  as  stated  in 
the  lower  court,  that  the  state  court  de- 
cision was  rendered  before  the  commence- 
ment of  the  action  in  the  Federal  court. 
But  in  Southern  R.  Co.  v.  North  Carolina 
Corp.  Commission,  99  Fed.  162,  a  Federal 
court  changed  its  decision  upon  a  question 
relating  to  the  repeal  of  a  statute  when  a 
contrary  decision  of  the  highest  state  court 
was  brought  to  its  attention,  remarking 
that  it  must  recede  from  its  former  rul- 
ing made  contemporaneously  with  the  state 
decisions,  but  not  then  brought  to  its  at- 
tention. 
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SOd 


the  other  of  the  exceptionfl  considered  in  the 
last  two  subdivisions  that  is,  where  there 
was  a  change  in  the  state  decisions  after 
the  rights  of  the  parties  had  accrued,  or  no 
state  decisions  at  all  upon  the  point  in 
question  until  after  such  rights  had  accrued. 
And  so,  in  cases  that  were  not  deemed  to 
fall  within  either  of  these  exceptions,  we 
find  the  high^  Federal  courts  reversing  the 
decisions  of  the  lower  Federal  courts  on 
the  strength  of  the  decisions  of  the  state 
court  rendered  after  the  decisions  in  the 
lower  Federal  court.^  It  is  apparent,  how- 
ever, that  where  the  Federal  decisions, 
whether  In  the  same  or  in  other  cases,  were 
rendered  prior  to  the  latest  state  decision, 
the  case  is  likelj  to  fall  within  one  or  the 
other  of  the  exceptions  thus  referred  to. 
That,  however,  is  not  necessarily  true,  since 
it  may  be  that,  though  the  Federal  decisions 
were  first  in  point  of  time,  the  contrary 
state  court  decisions  were  nevertheless  ren- 
dered prior  to  the  accrual  of  the  rights  of 
the  parties  in  question*  It  has  been  held 
that  the  pendency  of  an  action  in  the 
state  court,  in  which  the  construction  of  a 
state  statute  is  involved,  is  no  defense  to  an 
action   in  the   Federal  court  between  the 


same  parties,  involving  the  same  question,M 
though  doubtless  in  some  circumstances  the 
Federal  court  may  deem  it  advisable  to  de- 
fer its  decision  until  the  state  court  has 
passed  upon  the  point.^  It  should  be  ob- 
served that  an  entirely  difTerent  point,  and 
one  not  within  the  scope  of  the  present 
note,  is  presented  by  the  question  as  to  the 
effect  of  a  subsequent  reversal  by  a  state 
court  of  a  judgment  of  a  lower  court  which 
a  Federal  court  has  in  the  meantime  held  to 
operate  as  an  estoppel.^ 

e.  Effect  OB  distinguished  from  con' 
struction;  decisions  resting  on  gen>' 
eral  reasoning;  scope  of  decision. 

The  exception,  previously  discussed,  to 
the  general  rule  that  the  Federal  courts  will 
follow  the  latest  decisions  of  the  state 
courts  as  to  the  validity  and  construc- 
tion of  state  statutes,  rests  upon  con- 
siderations affecting  the  time  of  the  state 
decisions  relatively  to  earlier  decisions  or 
to  the  accrual  of  the  rights  of  the  parties. 
There  are,  however,  two  exceptions,  or  per- 
haps two  variations  of  the  same  exception, 
that  have  been  applied  in  a  number  of 
cases,  that  do  not  depend  at  all  upon  these 


WThus,  in  Wade  t.  Travis  County,  174 
U.  S.  400,  43  L.  ed.  1060,  10  Sup.  Ct.  Rep. 
715,  the  United  States  Supreme  Court  re- 
versed decisions  of  the  Federal  circuit 
court  of  appeals  and  of  the  circuit  court,  ad- 
verse to  the  validity  of  the  county  bonds  in 
the  hands  of  a  bona  fide  holder,  in  conse- 
quence of  a  decision  of  the  state  supreme 
court  favorable  to  the  validity  of  such 
bonds,  rendered  after  the  decisions  In  the 
lower  circuit  court.  If  the  circumstances 
had  been  reversed,  and  the  decisions  in  the 
lower  Federal  courts  had  been  in  favor  of 
the  bonds,  and  the  subsequent  decision  of 
the  state  court  had  been  against  their  valid- 
ity, the  court  might  perhaps  have  applied 
one  or  the  other  of  the  exceptions  discussed 
in  the  two  preceding  sections. 

And  so,  in  Moores  v.  Citizens'  Nat.  Bank, 
104  U.  S.  626,  26  L.  ed.  870,  a  decision  of 
the  circuit  court  based  upon  a  construction 
of  the  statute  of  limitations  by  the  inferior 
state  court  was  reversed  because  of  a  de- 
cision by  the  state  supreme  court  pending 
the  appeal. 

And  in  American  Sugar  Ref.  Co.  t. 
New  Orleans,  56  C.  C.  A.  328,  110  Fed,  601, 
a  decision  of  the  lower  Federal  court  was 
reversed  upon  the  strength  of  a  decision  of 
the  state  supreme  court  overruling  the 
prior  state  court  decisions,  which  had  been 
followed  by  the  lower  Federal  court. 

And  in  Tefft  v.  Stern,  21  C.  0.  A.  73,  43 
U.  S.  App.  442,  74  Fed.  755,  reaffirming 
21  C.  C.  A.  67,  43  U.  S.  App.  148,  73  Fed, 
591,  an  order  allowing  extra  costs  was  re- 
versed because  of  a  decision  of  the  state 
court  after  the  order  was  made. 

So,  a  decision  of  the  Federal  court  <m 
40  L.R.A.(N.S.) 


demurrer  adverse  to  the  constitutionality 
of  a  state  taxing  statute,  will  be  reversed 
where  before  final  hearing  the  statute  is 
held  constitutional  by  the  state  court. 
Western  U.  Teleg.  Co.  v.  Poe,  64  Fed.  0. 

In  Messinger  v.  Anderson,  06  C.  C.  A. 
445,  171  Fed.  785,  the  circuit  court  of  ap- 
peals followed  its  own  decision  on  a  prior 
appeal  construing  a  will,  notwithstanding 
that  in  the  meantime  a  contrary  construc- 
tion had  been  placed  on  the  same  will  by 
a  decision  of  the  state  supreme  court,  upon 
the  ground,  inter  alia,  that  the  decision 
on  the  prior  appeal  in  the  Federal  court 
was  the  "law  'of  the  case,"  from  which  tlie 
court  was  not  at  liberty  to  depart  even  if 
it  wished  to  do  so.  The  decision  on  the 
last  appeal  was  reversed  by  the  Federal 
Supreme  Court  (225  U.  S.  436,  56  L.  ed. 
1152,^  32  Sup.  Ct.  Rep.  730.)  The  latter 
court  said  in  effect  that  the  phrase,  "law 
of  the  case,"  as  applied  to  the  effect  of 
previous  orders  in  the  same  case,  merely 
expresses  the  practice  of  the  courts  gener- 
ally not  to  reopen  what  has  already  been 
decided,  not  a  limit  to  their  power;  that  in 
any  event  the  Supreme  Court  was  free  when 
the  case  came  before  it.  The  court  added 
that  in  its  opinion,  even  apart  from  the 
state  judgment  as  an  adjudication,  it 
should  have  been  followed,  if  for  no  other 
reason,  because,  at  least  A<vain8t  the  de- 
cision of  the  court  of  appeals,  it  was  right. 

WCurrie  v.  Lewiston,  21  Blatchf.  236, 
16  Fed.  377. 

«7  Brooks  V.  Memphis,  Fed.  Cas.  No.  1,064. 

••  See,  for  illustration,  Frankfort  v.  De- 
posit Bank,  60  C.  0.  A.  530,  124  Fed.  18. 
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considerations,  but  rather  upon  the  nature 
of  the  question  involved^  or  at  least  upon 
the  grounds  of  the  state  court's  decision. 
Thus,  in  a  number  of  cases  the  Federal 
courts  have  refused  to  abide  by  decisions 
of  the  state  courts,  although  the  question 
involved,  or  at  least  was  involved  in,  the 
state  constitution  or  statutes  upon  the 
ground  that  they  were  as  to  the  effect, 
rather  than  the  construction,  of  the  Consti- 
tution or  statute;  and  did  not  rest  upon 
nor  involve  the  particular  language  em- 
ployed, but  proceeded  upon  general  princi- 
ples. This  exception  is  well  illustrated  by  the 
cases  subsequently  citedj^^*  where  the  Federal 
courts  have  declined  to  follow  state  decisions 
so  far  as  they  held  that  the  failure  to 
comply  with  statutory  requirements  in  the 
issuance  of  county  or  municipal  bonds  ren- 
dered them  unenforceable  in  the  hands  of 
purchasers  without  notice,  upon  the  ground 
that  to  that  extent  the  state  decisions  did 
not  rest  upon  the  statute,  but  upon  general 
principles.  Thus,  the  Federal  Supreme  .Court, 
in  declining  to  follow  decisions  of  the  state 
court  that  municipal  bonds  were  unenforce- 
able even  in  the  hands  of  bona  fide  pur- 
ciiasers,  where  they  were  delivered  directly 
to  an  improvement  company  for  whose  bene- 
fit they  were  issued,  or  were  not  authorized 
by  the  requisite  number  of  voters,  said  that 
the  state  cases  made  no  attempt  at  inter- 
pretation of  the  statute,  but  asserted  gen- 
eral principles,  and  therefore  presented  no 
such  case  of  the  construction  of  a  state  stat- 
ute as  to  make  them  binding  upon  the  Fed- 
eral court.70  So,  the  fact  that  the  state  de- 
cisions holding  a  statute  unconstitutional 
did  not  turn  upon  constitutional  principles 
peculiar  to  the  state  has  been  alluded  as  a 
reason  why  they  should  not  be  allowed  by 
the  Federal  courtsJi  And  it  has  been  held 
that  the  question  whether  railroad  aid   is 


a  public  purpose  for  which  the  power  of 
taxation  may  be  exercised  is  not  a  local 
question  of  constitutional  or  statutory  con- 
struction, but  a  general  question,  as  to 
which  the  Federal  courts  were  not  bound 
though  the  question  arose  under  the  state 
Constitution.?*  And  in  another  case  Judge 
Lurton,  now  of  the  United  States  Supreme 
Court,  as  a  reason  for  declining  to  follow 
a  decision  of  the  Ohio  supreme  court  against 
the  constitutionality  of  a  mechanics'  lien 
statute,  mentions  the  fact  that  it  was  not 
placed  upon  any  merely  local  or  peculiar 
provision  of  the  Ohio  Constitution,  but 
upon  the  general  ground  that  it  was  an 
unreasonable  and  oppressive  restraint  upon 
the  owner's  right  of  contract.?*  So,  in  de- 
clining to  follow  a  decision  of  the  state 
court  that  certain  defects  rendered  a  judg- 
ment void,  and  not  merely  erroneous,  the 
Federal  court  remarked  that  the  state  de- 
cision was  based  mainly,  if  not  entirely,  on 
a  consideration  of  the  principles  of  the  com- 
mon law  as  they  had  been  stated  and  ap- 
plied by  the  courts  of  other  states,  and  did 
not  place  or  attempt  to  place  a  definite  con- 
struction upon  any  statute  of  the  state.?^ 
Again  the  question  v/hether  a  provision  of 
contract  prescribing  a  shorter  period  of 
limitation  than  is  prescribed  by  the  state 
statute  of  limitations  has  been  held  to  be 
one  of  general  public  policy,  as  to  which 
the  Federal  courts  are  not  bound  to  follow 
the  state  court  decisions  not  based  upon  any 
peculiar  feature  of  the  statute  of  limitations 
of  the  particular  state.?*  And  the  same 
has  been  held  as  to  the  question  when  a 
cause  of  action  for  fraud  is  deemed  to  ac- 
crue for  the  purposes  of  the  statute  of 
limitations.?* 

In  another  case??  the  court,  while  con- 
ceding that  the  Federal  courts  would  be 
bound  by  the  decisions  of  the  state  court 


^       M      ■   II      ■ 


«»See  infra,  IV.  a,  3,  note  35. 

?0  Venice  v.  Murdock,  92  U.  S.  494,  23 
L.  ed.  583.  And  see  other  cases  infra.  IV. 
a,  3,  note  35. 

?1  Jones  v.  Great  Southern  Fireproof 
Hotel  Co.  30  C.  C.  A.  108,  68  U.  S.  App. 
397,  86  Fed.  370,  reversed  on  another 
ground  in  177  U.  S.  449,  44  L.  ed.  842, 
20  Sup.  Ct.  Rep.  690.  The  fact  that  the 
rights  of  the  parties  in  this  case  accrued 
before  the  decisions  of  the  state  court  fur- 
nished another  reason  for  declining  to  fol- 
low them.  But  see  Zeiper  v.  Pennsvlvania 
R.  Co.  86  C.  C.  A.  69,  158  Fed.  809,  infra, 
IV.  p.  3. 

?«  Olcott  V.  Fond  du  Lac  County,  16  Wall. 
678,  21  L.  ed.  382.  There  was  another 
ground  for  the  decision  in  this  case,  how- 
ever, in  that  there  had  been  a  change  in 
the  state  decisions  after  the  contract  in 
question.     But  see  IV.  s,  and  IV.  v. 

?*  Jones  V.  Great  Southern  Fireproof 
TTotel  Co.  30  C.  C.  A.  108,  68  U.  S.  App. 
40  L.R.A.(N.S.) 


397,  86  Fed.  370,  reversed  on  another 
ground  in  177  U.  S.  449,  44  L.  ed.  842, 
20  Sup.  Ct.  Rep.  690.  In  this  case  there 
was  another  ground  in  that  the  point  had 
not  been  decided  by  the  state  court  when 
tlie  riglits  of  the  parties  accrued. 

?*Ryan  v.  Staples,  23  C.  C.  A.  641,  40 
U.  S.  App.  427,  76  Fed.  721,  affirming  62 
Fed.  635.  And  see  also  Phcenix  Bridge  Co. 
V.  Castleberry,  65  C.  C.  A.  481,  131  Fed. 
175,  infra,  IV.  n,  note  6. 

?*  Spinks  V.  Mutual  Reserve  Fund  Life 
Asso.  137  Fed.  169. 

?« Murray  v.  Chicago  &  N.  W.  R.  Co.  36 
C.  C.  A.  62,  92  Fed.  868.  The  court  ex- 
pressly  stated  as  the  ground  of  the  de- 
cision on  this  point,  that  the  state  decisions 
do  not  attempt  to  construe  state  statutes, 
but  were  based  entirely  on  the  supposed 
rulej*  of  the  common  law. 

??  Western  U.  Teleg.  Co.  ▼.  Sklar,  61  C. 
C.  A.  281,  126  Fed.  296. 
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construing  a  state  statute  as  conferring  a 
right  to  recover  at  least  nominal  damages 
for  unreasonable  delay  in  the  delivery  of  a 
telegram,  although  no  such  damages  are 
averred,  nevertheless  held  that  the  Federal 
courts- would  not  be  bound  by  the  further 
position  of  the  state  court  that  such  right 
to  nominal  damag;es  was  a  sufficient  predi- 
cate for  the  right  to  recover  foi"  injury  to 
the  feelings,  since  the  question,  after  con- 
ceding the  premise  based  on  the  construc- 
tion of  the  statute,  was  one  of  general  law, 
and  not  of  the  construction  of  a  statute. 

It  will  be  perceived  that  the  exception 
suggested  and  exemplified  by  the  foregoing 
cases  opens  an  almost  unlimited  field  for 
conjecture  and  speculation  as  to  the  view 
which  the  Federal  courts  may  take  of  ques- 
tions which,  though  settled  by  the  state 
court  as  questions  of  statutory  construc- 
t'lOTkr  did  not  turn  upon  language  peculiar 
to  the  statute,  and  in  the  solution  of  which 
the 'State  court  applied  general  reasoning 
and  invoked  the  aid  of  general  principles. 
A  concrete  illustration  of  the  practical 
difficulty  of  forecasting  the  view  of  the 
Federal  court. is  afforded  by  contrasting  the 
cases  just  referred  to,  with  the  decision  of 
the  United  States  Supreme  Court  holding 
that  the  Federal  courts  were  bound  to  fol- 
low the  decision  of  the  state  court  that  one 
traveling  on  Sunday  in  violation  of  the 
state  statute  could  not  recover  for  injuries 
received  through  the  negligence  of  a  carrier, 
although  the  statute  did  not  purport  to 
deal  with  the  question  of  liability.78 

Some  further  instances  -of  the  application 


of  the  exceptions  or  variations  of  the  same 
exception  now  under  discussion  are  dis- 
closed in  subsequent  parts  of  the  not6.79 
It  is  to  be  said,  however,  that  the  possi- 
bility of  applying  these  exceptions  has  been 
apparently  overlooked  or  ignored  in  numer- 
ous cases  which  presented  at  least  as  good 
an  opportunity  for  invoking  them  as  those 
in  which  they  have  been  applied.^o 

Another  element  of  uncertainty  is  in- 
volved in  the  statement  of  Judge  Lurton 
that  the  opinion  of  the  state  court  as  to 
construction  of  a  statute  is  authoritative  to 
the  extent  of  the  precise  question  decided, 
and  no  further.8<>» 

f.  Application  of  general  rule  of  con» 
struction  to  particular  facta. 

A  slightly  different  exception  or  variation 
from  those  considered  in  the  last  subdi- 
vision is  made  by  the  position  that,  though 
the  construction  or  interpretation  of  a  state 
statute  by  the  state  court  is  binding  upon 
the  Federal  court,  yet  when  it  become  neces- 
sary to  apply  the  statute  as  thus  construed 
by  the  local  courts,  to  a  particular  con- 
tract, and  determine,  upon  a  consideration 
of  all  its  provisions,  whether  it  is  violative 
of  the  statute,  a  Federal  court  is  entitled 
to  express  an  independent  judgment.*!  So 
the  question  as  to  what  constitutes  an  in- 
debtedness within  a  constitutional  limita- 
tion of  municipal  indebtedness,  or  at  least 
the  question  whether  a  particular  contract 
or  enterprise  creates  such  an  indebtedness, 
has  been  held  to  be  one  for  the  independent 
judgment  of  the  Federal  courts.Si    And  in 


WBucher  v.  Cheshire  R.  Co.  125  U.  S. 
655,  31  L.  ed.  795,  8  Sup.  Ct.  Rep.  974. 
The  court  said  that  the  decisions  on  this 
subject  by  the  Massachusetts  court  are 
numerous  enough  and  sufficiently  longstand- 
ing to  establish  the  rule  so  far  as  they  can 
establish  it;  we  think  that,  taken  in  con- 
nection with  the  relation  which  they  bear 
to  the  statute  itself,  though  giving  an  effect 
to  it  which  may  not  meet  the  approval  of 
this  court,  they  nevertheless  determine  the 
law  of  Massachusetts  on  that  subject. 
(Field  and  Harlan,  JJ.,  dissenting  without 
opinion).  See  contra,  Sawyer  v.  Oakman, 
1  Low.  Dec.  134,  Fed.  Cas.  No.  12,404. 
,  TO  See,  for  example,  Spinks  v.  Mutual  Re- 
serve Fund  Life  Asso.  137  Fed.  169,  infra, 
IV.  a,  4,  note  43;  and  cases  cited  infra, 
IV.  f,  notes  68-70;  IV.  j,  note  12;  IV. 
kk,  note  68,  69;  IV.  m,  note  90  et  seq.; 
IV.  q,  2   (b)   IV.  q,  3,  notes  63,  64. 

W  See,  for  example,  Yarrington  v.  Dela- 
ware &  H.  Co.  143  Fed.  565,  infra,  IV.  a, 
5,  note  64.  So  it  would  seem  that  this  ex- 
ception might  have  been  invoked  as  to  some 
of  the  questions  as  to  which  the  decisions 
of  the  state  courts  were  held  controlling 
in  infra,  IV.  d;  IV.  dd;  IV.  e;  IV.  f;  IV. 
h,  note  1;  IV.  j;  IV.  k;  IV.  m  (especially 
40  L.R.A.(N,S.) 


note  70)  ;  IV.  q.  2  (b),  notes  50,  55;  IV.  q, 
3,  note  58;  IV.  s,  notes  68,  82,  83.  And  see 
other  subdivisions  dealing  with  the  specific 
question. 

«o»  Southern  R.  Co.  v.  Simpson,  66  C.  C. 
A.  563,  131  Fed.  705. 

81  Casserleigh  v.  Wood,  56  C.  C.  A.  212, 
119  Fed.  308,  holding  that  a  state  court 
decision  that,  under  the  local  statutes,  bad 
faith  was  necessarv  to  render  a  contract 
champertous,  was  binding,  but  that  the  de- 
cision of  the  state  court  as  to  the  appli- 
cability of  the  statute  so  construed,  to  a 
contract  precisely  like  that  before  the  Fed- 
eral court,  was  not  binding  upon  the  latter. 

88  Ottumwa  V.  Citv  Water  Supply  Co.  59 
L.R.A.  604,  56  C.  C^  A.  219,  119  Fed.  315. 
In  this  case  the  Federal  court  held,  con- 
trary to  the  decision  of  the  state  court,  that 
the  contract  in  question  created  sucli  an 
indebtedness.  In  Columbia  Ave.  Sav.  Fund 
S.  D.  Title  &  T.  Co.  v.  Dawson,  130  Fed. 
152,  in  an  opinion  of  the  master  in  chan- 
cery, approved  by  the  circuit  court,  it  was 
said  that  whether  the  decision  of  the  state 
court  he  regarded  as  in  construction  of  the 
state  Constitution,  or  as  relating  to  a  ques- 
tion of  general  commercial  law  in  defining 
the  meaning  of  the  word  "debt,"  it  was  not 
26 
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one  case  the  court,  yrhile  conceding  the 
construction  by  the  state  court  of  a  state 
statute  in  relation  to  champerty  to  be  bind- 
ing upon  the  Federal  court,  yet  held  that 
when  it  becomes  necessaij  to  apply  the 
statute  as  thus  construed  by  the  state  court, 
to  a  particular  contract,  and  determine, 
upon  a  consideration  of  all  its  'provisiona, 
whether  it  is  violative  of  the  state  statute, 
the  Federal  court  is  entitled  to  express  an 
independent  judgment.8t 

g.  StatuteB  declaratory  of  common  tawf 

codification. 

Another  exception  or  special  application 
of  the  exceptions  already  discussed,  which 
is  destined  to  be  of  increasing  importance 
with  the  growth  of  the  codification  of  the 
common  law,  is  suggested  by  the  refusal 
of  a  Federal  court  to  follow  decisions  of  the 
state  courts  as  to  the  construction  of  state 
8tatutes,M  upon  the  ground  that  they  are 
merely  declaratory  of  the  common  law. 
In  another  case,  the  court,  while  not  deem- 
ing an  expression  of  an  opinion  on  the 
point  necessary,  remarked  that  an  interest- 
ing point  was  presented  by  the  question  aa 
to  how  far  the  Federal  courts  would  be 
bound  by  decisions  of  a  state  court  constru- 
ing a  statute  occupying  the  peculiar  posi- 
tion of  the  negotiable  instrument  act,  that 
is  to  say,  attempting  to  codify  and  make 
uniform  the  rules  that  govern  an  important 
topic  of  general  commercial  law.M  80, 
Judge  Taft,  while  conceding  that  if  the  rule 
established  by  the  state  court  decisions  as 
to  the  effect  of  contributory  negligence  grew 
out   of   the   peculiar*  liability   imposed   by 


statute,  as  distinguished  from  that  impoeed 
for  negligence  at  common  law,  it  was  bind- 
ing on  the  Federal  court,  remarked  that  if 
the  statute  were  held  to  be  merely  declara- 
tory of  the  common  law,  the  question  as  to 
the  effect  of  contributory  negligence'  would 
be  a  question  of  general  common  law,  as 
to  which  the  Federal  court  might  exercise 
its  own  inidependent  judgment.SB,  67 

h.  Pasaage  or  repeal  of  statute;  oon- 
clusiveneaa  of  enrolled  bill. 

The  decisions  of  the  highest  state  court 
are  binding  upon  the  Federal  courts 
upon  the  question  as  to  the  manner  and 
legality  of  the  passage  of  a  statute;  M  as 
to  whether  an  enrolled  or  engrossed  bill 
may  be  impeached  by  resort  to  the  legisla- 
tive journals ;  <9  as  to  the  repeal  of  a  stat- 
ute, assuming  that  there  is  no  question  aa 
to  violation  of  the  Federal  Constitution.^ 

IV.  ParUcutar  tubjedU. 


\ 


€^  Personal  eontractSm 


1.  In  general* 


As  to  contracts  other  than  eommeretal 
paper  and  those  in  relation  to  specific  real 
or  personal  property  not  affected  by  statute, 
it  is  frequently  difficult  to  forecast  with 
certainty  whether  the  Federal  court  will 
feel  bound  to  follow  the  decisions  of  the 
highest  state  court,  or  will  treat  the  ques- 
tion as  one  of  general  law,  as  to  which  those 
decisions  are  not  controlling.  Sometimes, 
this  uncertainty  is  reflected  in  a  single  case 


binding  upon  the  Federal  court  unless  in 
harmony  with  the  plain  language  of  the 
Constitution  or  the  settled  judicial  con- 
struction existing  at  the  time  the  contract 
was  entered  into  or  the  bonds  issued  and 
sold. 

88  Casserleigh  v.  Wood,  66  C.  C.  A.  212, 
119  Fed.  308.  The  court  declined  to  fol- 
low the  decision  of  the  state  court,  al- 
though the  contract  before  it  was  precisely 
like  the  one  before  the  state  court. 

8*  Mutual  L.  Ins.  Co.  v.  Lane,  151  Fed. 
276.    But  see  infra,  IV.  q.  2,  note  51. 

86  Forrest  v.  Safety  Bkg.  &  T.  Co.  174 
Fed.  345. 

86,  87  Byrne  v.  Kansas  City,  Ft.  8.  & 
M.  K.  Co.  24  L.R.A.  693,  9  C.  C.  A.  666, 
22  U.  S.  App.  220,  61  Fed.  605.  In  this 
case,  however,  the  question  is  held  to  be 
peculiar  to  the  statute,  so  that  the  decisions 
of  the  state  court  with  reference  to  it  must 
be  followed. 

88  Peters  v.  Broward  (Peters  v.  Gilchrist) 
222  U.  S.  483.  56  L.  ed.  278,  32  Sup.  Ct. 
Rep.  122;  Wilkes  Countv  v.  Coler,  180  U. 
S.  506,  45  L.  ed.  642,  '21  Sup.  Ct.  Rep. 
458;  Leeper  v.  Texas,  139  U.  S.  462,  35 
L.  ed.  225,  11  Sup.  Ct.  Rep.  579;  Nielsen 
40  L.R.A.(N.S.) 


V.  Chicago,  B.  &;  Q.  R.  Co.   109  C.  C.  A. 
225,  187  Fed.  393. 

89  Re  Duncan,  139  U.  S.  449,  35  L.  ed. 
219,  11  Sup.  Ct.  Rep.  673;  United  States 
V.  Andem,  158  Fed.  996;  Ames  v.  Union  P. 
R.  Co.  64  Fed.  165  (implied);  Portland 
Gold  Min.  Co.  v.  Duke,  90  C.  C.  A.  166, 
164  Fed.  180;  Chicago,  B.  &  Q.  R.  Co.  v. 
Smvth,  103  Fed.  376. 

80  Kibbe  v.  Ditto,  93  U.-  S.  674,  23  L.  ed. 
1005;  Peik  v.  Chicago  &  N.  W.  R.  Co.  94 
U.  S.  164,  24  L.  ed.  97;  Southern  R.  Co. 
V.  North  Carolina  Corp.  Commission,  99 
Fed.  162;  Love  v.  Busch,  73  C.  C.  A.  645,, 
142  Fed.  429;  Wicomico  Countv  v.  Ban- 
croft, 203  U.  S.  112,  51  L.  ed.  112,  27  Sup. 
Ct.  Rep.  21;  Black  v.  Elkhorn  Min.  Co. 
47  Fed.  600;  Allen  v.  Francisco  Sugar  Co. 
193  Fed.  826. 

It  is  only  where  the  provision  of  the 
earlier  act  is  irrepealable,  thus  constituting 
a  contract,  that  it  becomes  the  duty  of  the 
Federal  court  to  decide  for  itself  whether 
the  subsequent  act  did  or  did  not  impair 
the  obligation  of  the  contract.  Wicomico 
Countv  v.  Bancroft,  203  U.  S.  112,  51  L.  «d. 
112,  27  Sup.  Ct  Rep.  21. 
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as  it  passes  through  the  different  Federal 
courtB.9i 

The  tendency  of  the  Federal  courts  seems 
to  be  to  regard  questions  concerning  con- 
tracts not  in  relation  to  specific  real  or 
personal  property,  and  not  dependent  upon 
local  statute  or  any  peculiar  local  usage, 
to  be  questions  of  general  jurisprudence,  as 
to  which  the  decisions  of  the  highest  state 
court  are  not  controlling.  It  has  been  so 
held  as  to  the  liability  of  the  lessor  of  a 
railroad  company  for  negligence  of  a  les- 
see,08  whether  a  bill  of  sale  in  restraint  of 
trade  may  be  collaterally  assailed  on  that 
ground;  ^  the  validity  of  a  contract  pay- 
able in  Confederate  money;  M  whether  a 
contract  by  a  lunatic  is  void  or  voidable;  95 
whether  an  absolute  refusal  to  perform  a 
contract  gives  the  other  party  an  immediate 
right  to  maintain  an  action  for  his  entire 
damages,  although  the  contract  period  has 
not  expired;  9B  whether  an  implied  contract 
arises  upon  the  owner's  waiver  of  his  rem- 
edy in  tort  for  the  conversion  of  goods;  97 


whether  under  the  terms  of  a  contract  one 
party  was  primarily  and  individually  liable 
for  the  salary  of  another;  M  the  construc- 
tion and  effect  of  contracts  of  guaranty;  99 
the  rights  of  laborers  and  materialmen  to 
recover  upon  a  contractor's  bond,  as  affected 
by  the  invalidity  of  the  contract  as  between 
the  contractor  and  the  municipality.^oo 
But  the  United  States  Supreme  Court 
has  declared  generally  that  questions  of 
public  policy  as  affecting  the  liability  for 
acts  done  or  upon  contracts  made  and  to 
be  performed  within  one  of  the  states  of 
the  Union,  when  not  controlled  by  the  Con- 
stitution, laws,  or  treaties  of  the  United 
States,  or  by  the  principles  of  commercial 
or  mercantile  Jaw,  or  of  general  jurispru- 
dence, of  national  or  universal  application, 
are  governed  by  the  law  of  the  state  as  ex- 
pressed by  its  own  Constitution  and  stat- 
utes, or  declared  by  its  highest  court.l  And 
the  decisions  of  the  highest  state  court  have 
been  held  to  be  binding  on  the  question 
whether  a  third  person  may  sue  on  a  con- 


91  See,  for  illustration,  the  case  of  Hart- 
ford F.  Ins.  Co.  V.  Chicago,  M.  ft  St.  P. 
R.  Co.  supra,  note  14. 

n  Curtis  V.  Cleveland,  C.  C.  ft  St.  L.  R. 
Co.  140  Fed.  777. 

M  Gilbert  v.  American  Surety  Co.  61 
L.R.A.  263,  67  C.  C.  A.  619,  121  Fed.  499 
(certiorari  denied  in  190  U.  S.  660,  47  L. 
ed.  1184,  23  Sup.  Ct.  Rep.  866). 

MDelmas  v.  Merchants'  Mut.  Ins.  Co. 
14  Wall.  661,  20  L.  ed.  767.  The  court 
said:  "This  is  not  the  class  of  questions 
in  which  we  are  bound  to  follow  the  state 
courts.  It  is  not  based  on  a  statute  of  the 
state,  or  on  a  construction  of  such  a  stat- 
ute, nor  on  any  rule  of  law  affecting  title 
to  lands,  nor  ,any  principle  which  has  be- 
come a  settled  rule  of  property,  but  on 
those  principles  of  public  policy  designed 
for  the  protection  of  the  state  or  the  public, 
of  which  we  must  judge  for  ourselves,  as 
they  do  when  the  question  is  fairly  pre- 
sented." 

w  Edwards  v.  Davenport,  4  McCrary,  34, 
20  Fed.  766. 

WH.  T.  Smith  Co.  v.  Minetto-Meriden 
Co.  168  Fed.  777.  • 

W  Reynolds  v.  New  York  Trust  Co.  39 
L.R.A.(N.S.)  391,  110  C.  C.  A.  409,  188 
Fed.  611. 

W  Bancroft  v.  Hambly,  36  C.  C.  A.  696, 
94  Fed.  975,  reversing  83  Fed.  444.  The 
court  said:  "As  a  precedent,  the  opinion 
of  the  supreme  court  of  the  state  in  the 
case  cited  is  entitled,  as  are  all  of  its  opin- 
ions, to  great  respect.  The  present  case, 
however,  involves  the  interpretation  of  a 
contract  not  in  any  way  dependent  upon 
the  construction  of  any  state  law,  and  that 
being  so,  we  are  not  at  liberty  to  follow 
the  decision  of.  that  court  construing  the 
contract,  if  such  construction  does  not  meet 
with  our  approval,  but  are  bound  to  exer- 
cise our  independent  judgment." 
40  L.R.A.(N.S.) 


M  Johnson  v.  Cliarles  D.  Norton  Co.  86 
C.  C.  A.  361,  169  Fed.  361.  In  this  case, 
which  involved  the  specific  question  wheth- 
er the  liability  of  the  guarantor  was  con- 
ditional upon  the  prosecution  of  the  prin- 
cipal to  insolvency,  Lurton,  J.,  said :  "With 
respect  of  such  a  question  of  general  law, 
involving  as  this  does  the  construction  and 
effect  01  commercial  obligations  so  much 
used  in  commercial  transactions,  the  courts 
of  the  United  States,  while  inclined  to 
agreement  with  the  decisions  of  the  court 
of  the  .state  of  the  solution  of  the  contract, 
are  not  compelled  to  follow  such  decisions 
when  they -do  not  profess  to  be  based  upon 
a  local  statute  nor  any  local  usage  having 
the  force  of  local  law."  But  see  Re  Mer- 
rill ft  Baker,  108  C.  C.  A.  390,  186  Fed. 
312,  a  bankruptcy  case,  holding  that  a  con- 
tract of  guaranty  is  to  be  construed  in  the 
light  of  New  York  decisions  that,  when  the 
meaning  of  the  words  used  has  been  ascer- 
tained, the  guarantor's  liability  is  strictia- 
simi  juris,  and  not  to  be  extended  beyond 
its  precise  import. 

100  Kansas  City  Hydraulic  Press  Brick 
Co.  V.  National  Surety  Co.  149  Fed.  507. 
See  also  93  C.  C.  A.  132,  167  Fed.  496  for 
later  decision  in  this  case.  The  court 
said  that  it  was  bound  by  the  state  deci- 
sion as  to  the  validity  of  the  bond  as  be- 
tween the  contractor  and  the  municipality, 
since  that  decision  involved  the  construc- 
tion of  a  state  statute,  but  that  the  Fed- 
eral court  was  not  bound  by  the  decision 
in  so  far  as  it  held  that  no  recovery  can 
be  had  by  laborers  or  materialmen,  for  the 
reason  that  that  question  was  one  of  gen- 
eral jurisprudence,  upon  which  the  Federal 
court  is  bound  to  exercise  its  independent 
judgment. 

1  Hartford  F.  Ins.  Co.  v.  Chicago,  M.  ft 
St.  P.  R.  Co.  176  U.  S.  91,  44  L.  ed.  84, 
20   Sup.  Ct.  Rep.  33    (validity  of  stipula- 
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tract  made  for  his  benefit;  8  as  to  the 
effect  upon  contracts  of  a  statute  prohibit- 
ing labor  on  Sunday;  >  as  to  what  consti- 
tutes a  breach  of  a  contract  for  services;  * 
as  to  the  right  of  the  lowest  bidder  to  the 
award  of  a  contract  for  a  public  improve- 
ment.<^  And  the  validity,  under  the  state 
Constitution,  and  the  construction,  of  stat- 
utes in  relation  to  the  payment  of  wages 
of  employees,  are,  of  course,  matters  as  to 
which  the  decisions  of  the  highest  state 
courts  are  binding  upon  the  Federal  courts.^ 

2,  OontmereUU  paper. 

As  has  been  seen,  the  doctrine  that  the 
Federal  courts  are  not  bound  to  follow  the 
decision  of  the  state  court  on  questions  of 


general  law,  but  may  exercise  their  own 
independent  judgment,  in  the  absence  of 
statutory  provision  on  the  point  in  question, 
was  first  declared  with  reference  to  the  gen- 
eral principles  of  commercial  law,  and  spe- 
cifically with  reference  to  the  question 
whether  one  who  takes  negotiable  paper  in 
payment  of,  or  as  collateral  security  for, 
an  existing  indebtedness,  is  entitled  to  pro- 
tection as  a  bona  fide  holder.  The  right  of 
the  Federal  court  in  the  absence  of  statute 
on  the  subject,  to  decide  this  question  for  it- 
self, irrespective  of  the  decisions  of  the 
court  of  the  state  in  which  the  action  arose, 
has  been  held  in  a  number  of  cases  since 
the  original  decision  to  that  effect  in  Swift 
▼.  Tyson.7  And  this  right  of  the  Federal 
courts,  in  the  absence  of  a  local  statute,  to 


tion  in  lease  exempting  railroad  company 
from  liability  for  negligence  in  setting  fire 
to  a  storage  warehouse  on  the  right  of 
way).  But  see  supra,  note  14,  for  a  his- 
tory of  this  case. 

"But  in  special  contracts  not  governed 
by  the  rules  of  commercial  law,  but  pro- 
vided for  by  special  legislation  of  a  state, 
conferring  special  rights  and  vested  in- 
terests enforceable  alone  under  such  state 
legislation,  we  must,  under  the  ruling  in 
Whitfield  V.  Mtn&  L.  Ins.  Co.  205  U.  S. 
489,  61  L.  ed.  895,  27  Sup.  Ct.  Rep.  678, 
be  governed  by  the  law  of  that  state  touch- 
ing the  application  of  this  doctrine  of  pub- 
lic policy,  for,  under  such  circumstances, 
the  state  has  a  right  to  adopt  the  view 
entertained  by  the  supreme  court  or  to  re- 
ject it.  In  other  words,  the  state,  by  its, 
own  legislation  and  the  decisions  of  its  own 
courts,  can  establish  its  own  public  policy, 
'provided  it  does  not,  in  doing  so,  come  into 
conflict  with  the  Constitution  of  the  state 
or  the  Constitution  of  the  United  States,' 
although  such  policy,  so  established,  may 
be,  in  the  opinion  of  the  Federal  courts, 
'inconsistent  with  public  policy  or  sound 
morality.' "  So  in  McCue  v.  Northwestern 
Mut.  L.  Ins.  Co.  93  C.  C.  A.  71,  167  Fed. 
435,  it  was  said:  The  judgment  in  the 
McCue  Case  was  reversed  by  the  United 
States  Supreme  Court  (223  U,  S.  234,  66 
L.  ed.  419,  38  L.R.A.(N.S.)  67,  32  Sup.  Ct. 
Rep.  220),  but  that  court  held  that  the  con- 
tract in  question  was  governed  by  the  law 
of  Virf^inia,  the  decisions  of  whose  courts 
on  the  point  in  question  did  not  differ  from 
those  of  the  Federal  courts,  rather  than 
by  the  law  of  Wisconsin,  as  held  by  the 
lower  court.  The  Supreme  Court  said  that 
it  was  not  called  upon  to  decide  whether 
it  would  have  had  to  yield  to  the  public 
policy  of  Virginia  if  it  were  the  same  as  it 
was  contended  that  the  policy  of  Wisconsin 
was  on  the  point  involved  in  the  case.  See 
also  Spinks  v.  Mutual  Reserve  Fund  Life 
Asao.  137  Fed.  169,  supra,  III.  e,  note  76. 

But  in  Sheppey  v.  Stevens,  177  Fed.  484 
(involving  a  contract  attacked  as  contrary 
to  public  policy  as  in  restraint  of  mar- 
^^^S^)t  it  is  declared  generally  that  the 
40  L.R.A.(N.S.) 


question  whether  a  contract  is  contrary  to 
public  policy  is  one  of  general  law,  and 
not  dependent  upon  any  local  statute  or 
usage,  and  in  determining  such  question 
the  Federal  courts  will  exercise  their  own 
judgment.  The  court,  however,  apparently 
fails  to  take  account  of  the  possible  dif- 
ference in  this  respect  between  commercial 
or  mercantile  contracts,  and  contracts  not 
of  that  character. 

There  is  an  obvious  distinction  bearing 
on  the  subject  of  this  note,  between  the 
question  whether  a  contract  is  invalid  be- 
cause contrary  to  public  policy,  and  the 
question  referred  to  infra,  IV.  h,  whether 
it  is  contrary  to  the  public  policy  of  one 
state  to  entertain  an  action  upon  a  par- 
ticular contract  or  transaction  having  its 
.  jBitus  in  another. 

Y  «Sonstiby  v.  Keeley,  2  McCrary,  103,  7 
Fed.  447,  also  reported  in  11  Fed.  678; 
Bethlehem  Iron  Co.  v.  Hoadley,  162  iTed. 
736.  In  the  first  case  the  court  gave  as 
a  reason  for  following  the  state  decisions 
on  the  point  that  otherwise  a  party  might 
be  subjected  to  a  double  liability. 

»  Hill  V.  Hite,  79  Fed.  826. 

4  Ely  V.  Van  Kannel  Revolving  Door  Co. 
184  Fed.  459. 

*  United  States  Wood  Preserving  Co.  v. 
Sundmaker,  110  C.  C.  A.  224,  186  Fed.  678. 

«Crowther  v.  Fidelitv  Ins.  Trust  &  S. 
D.  Co.  29  C.  C.  A.  1,  42  U.  S.  App.  701, 
85  Fed.  41.  The  case  of  St.  Louis,  I.  ISI. 
&  S.  R.  Co.  V.  Paul,  173  U.  S..404,  43  L.  ed. 
746,  19  Sup.  Ct.  Rep.  419,  following  the 
construction  placed  by  the  state  court  on 
such  a  statute,  is  not  strictly  within  the 
scope  of  the  note,  as  the  case  came  up  on 
writ  of  error  to  the  state  court. 

7  To  that  effect  are  Swift  v.  Tyson,  16 
Pet.  1,  10  L.  ed.  865  (original  case) ;  Oates 
V.  First  Nat.  Bank,  100  U.  S.  239,  25  L. 
ed.  580;  Brooklyn  City  &  N.  R.  Co.  v.  Na- 
tional Bank,  102  U.  S.  14,  26  L.  ed.  61; 
Riley  v.  Anderson,  2  McLean,  589,  Fed.  Ca». 
No.  11,835;  Re  IIopper-Morpan  Co.  154 
Fed.  249:  H.  Scherer  &  Co.  v.  Everest,  94  C. 
C.  A.  346,  168  Fed.  822;  Melton  v.  Pensa- 
cola  Bank  &  T.  Co.  Ill  C.  C.  A.  166,  100 
Fed.   126.     And  other   Federal   cases   have 
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deiennine  the  questions  of  general  commer- 
cial law  in  accordance  with  their  own  inde- 
pendent judgment,  and  upon  general  princi- 
ples of  commercial  law,  without  reference 
to  the  decisions  of  the  state  court,  clearly 
attaches  to  all  questions  relating  to  com- 
mercial paper,  and  has  been  specifically  de- 
clared and  applied  to  the  questions  concern- 
ing the  character  and  negotiability  of 
paper;  8  whether  one  who  places  his  name 
on  the  back  of  a  note  before  delivery  is  a 
maker  or  indorser;  •  the  liability  of  accom- 
modation parties ;  ^0  whether  the  transfer  of 
a  note  having  valid  inception,  from  indorser 
to  indorsee  at  an  excessive  rate  of  interest, 
is  usurious;  ^1  the  right  of  the  holder  to 
maintain  an  action  against  the  drawer  as 
soon  as  the  drawee  refuses  to  accept,  with- 
out awaiting  the  maturity  of  the  bill;  U 
the  rate  of  interest  ew  more  for  default  in 
paying  a  bill  of  exchange ;  W  whether  a  con- 
tract created  by  indorsement  and  delivery 


may  be  varied  by  parol;  ^*  whether  a'  par- 
ticular defense  is  available  against  a  bona 
fide  purchaser  before  maturity;  W  and  the 
doctrine  has  been  applied  to  common-law 
questions  of  burden  of  proof  and  presump- 
tion in  relation  to  commercial  paper.^^  It 
has  been  held,  however,  that  a  Federal  court 
will  follow  the  decisions  of  the  state  court 
aa  to  the  relative  priority  of  notes  secured 
by  a  mortgage,  upon  the  ground  that  they 
established  a  rule  of  property.^? 

Thus  far  questions  referred  to  in  this 
section  have  been  dealt  with  upon  the 
assumption  that  there  was  no  local  stat- 
ute affecting  them.  It  has  been  held 
that  even  an  explicit  state  statute  can- 
not affect  the  right  or  duty  of  the  Fed- 
eral court  to  decide  a  question  of  commer- 
cial law  upon  general  principles,  when 
it  affects  the  jurisdiction  of  that  court, 
and  the  statute,  if  binding  upon  it, 
would    diminish    its    jurisdiction.l^      And 


assumed  that  the  Federal  rule  on  this 
subject  was  to  be  followed  by  the  Federal 
court  irrespective  of  the  views  of  the  state 
court.  See  note  in  31  L.R.A.(N.S.)  289, 
et  seq. 

S  Austen  v.  Miller,  6  McLean,  353,  Fed. 
Cas.  No.  661  (certificate  of  deposit)  ;  Farm- 
ers' Nat.  Bank  v.  Sutton  Mfg.  Co.  17  L.R.A. 
595,  3  C.  C.  A.  1,  6  U.  S.  App.  312,  62 
Fed.  191  (as  affected  by  provision  for  at- 
torneys' fee) ;  Bradley  v.  Lill,  4  Biss.  473, 
Fed.  Cas.  No.  1,783;  Bank  of  Saginaw  v. 
Title  &  T.  Co.  105  Fed.  491  (certificate  of 
deposit) ;  State  Nat.  Bank  v.  Cudahy  Pack- 
ing Co.  126  Fed.  543,  affirmed  in  67  C.  C.  A. 
662,  134  Fed.  538;  The  Avalon,  169  Fed. 
696  (as  affected  by  provision  for  attor- 
nevs'  fee ) ;  Forrest  v.  Safety  Bkg.  &  T.  Co. 
174  Fed.  346;  Security  Trust  Co.  v.  Des 
Moines  County,  198  Fed.  331  (payable  in 
New  York  or  Chicago  exchange).  And  see 
Windsor  Sav.  Bank  v.  McMahon,  3  L.R.A. 
192,  38  Fed.  286.  And  see  also  infra,  IV. 
a,  3,  note  37.  In  Farmers'  Nat.  Bank  v. 
Sutton  Mfg.  Co.  supra.  Judge  Taft  re- 
marked that  where  the  question  is  a  new 
one  with  the  Federal  court,  it  is  their  rule, 
as  it  is  their  duty,  to  give  weight  to  the 
decisions  of  the  state  whose  law  they  are 
administering.     But  see  infra,  note  18. 

9  First  Nat.  Bank  v.  Lock-Stitch  Fence 
Co.  24  Fed.  221;  Phipps  v.  Harding  (Hud- 
son Furniture  Co.  v.  Harding)  30  L.R.A. 
513.  17  C.  C.  A.  203,  34  U.  S.  App.  148, 
70  Fed.  468. 

lOJewett  V.  Hone,  1  Woods,  630,  Fed. 
Cas.  No.  7,311;  H.  Scherer  &  Co.  v.  Ever- 
est, 94  C.  C.  A.  346,  168  Fed.  822. 

"Nichols  V.  Fearson,  7  Pet.  103,  8  L. 
ed.  623  (this  case,  however,  arose  in  the 
District  of  Columbia). 

M  Watson  V.  Tarpley,  18  How.  617,  15 
L.  ed.  509. 

UEx  parte  Heidelback,  2  Low.  Dec.  626, 
Fed.  Cas.  No.  6,322. 

"Van  Vleet  v.  Sledge,  45  Fed.  743; 
40  L.R.A.(N.S.) 


Northern  Nat.  Bank  y.  Hoopes,  98  Fed. 
936. 

18  Citizens'  Sav.  Bank  ▼,  Newburyport, 
96  C.  C.  A.  232,  169  Fed.  766,  certiorari 
denied  in  216  U.  S.  698,  64  L.  ed.  342,  30 
Sup.  Ct.  Rep.  399,  holding  that  the  fact 
that  notes  of  a  municipality  constituted  an 
overissue  was  no  defense  as  against  a  bona 
fide  holder.  The  court  said:  "It  has  long 
been  held  by  the  Supreme  Court  that  spe- 
cial local  laws  do  not  apply  to  all  phases 
of  commercial  paper  in  the  hands  of  inno- 
cent bona  fide  holders;  and  the  reason  for 
this  is  plain.  Commercial  paper  is  gov- 
erned by  the  law  merchant,  and  the  law 
merchant  is  a  part  of  the  private  inter- 
national law;  and,  commercial  paper  being 
intended  to  circulate  into  the  hands  of 
citizens  of  different  states  and  nonresidents, 
it  is  not  always  possible  to  apply  peculiar 
local  law  with  justice."  See  also  infra,  IV. 
a,  3,  note  36. 

16  First  Nat.  Bank  v.  Liewer,  109  C.  C. 
A.  70,  187  Fed.  itf  (burden  of  proof  as  to 
alteration) ;  Young  v.  Lowry,  113  C.  C.  A. 
149,  192  Fed.  825  (presumption  and  burden 
of  proof  as  to  bona  fides  of  holder ) . 

WNew  York  Secur.  &  T.  Co.  Lombard 
Invest.  Co.  66  Fed.  271. 

IS  Thus,  in  Windsor  Sav.  Bank  v.  Mc- 
Mahon, 3  L.R.A.  192,  38  Fed.  283,  it  was 
held  that  the  negotiability  of  a  note  as 
affecting  tfie  right  of  an  assignee  to  main- 
tain an  action  thereon  in  the  Federal  court 
under  the  act  of  1875,  which  in  effect,  with 
the  exception  of  "promissory  notes  nego- 
tiable by  the  law  merchant  and  bills  of  ex- 
change," precludes  an  action  in  that  court 
by  an  assignee  unless  the  assignor  could 
have  maintained  an  action  there,  is  to  be 
determined  by  the  law  merchant,  and  is 
not  affected  by  a  state  statute.  And  in 
Watson  V.  Tarpley,  supra,  it  was  held  that 
a  state  statute  providing  that  no  action 
shall  be  commenced  on  a  bill  of  exchange  un- 
til maturity  thereof  could  not  restrict  the 


406 


NOTE  TO  SNARE  k  TElEST  00.  v.    nUEDMAN. 


there  are  obiter  expressiops  in  some  of  the 
cases,  lending  some  color  to  the  view  that 
so  far  as  Federal  courts  are  concerned  it  is 
heyond  the  power  of  the  state  legislature  to 
change  the  general  commercial  law,  even  so 
far  as  questions  of  purely  substantive  law 
are  concerned.i*  That  view,  however,  in  re- 
spect of  questions  of  substantive  law,  has 
not  been  sanctioned  by  the  adjudicated 
cases,  and  ib  opposed  to  the  tacit  assump- 
tion of  most  of  them,  and  has  been  express- 
ly repudiated  in  at  least  one  case  decided 
by  the  circuit  court  of  appeals.^  And  it 
has  been  expressly  held  by  the  Federal 
Supreme  Oourt  that  a  state  statute  of 
frauds,  even  as  applied  to  commercial  paper, 
is  such  a  law  of  the  state  as  has  been  de- 
clared by  Congress  to  be  a  rule  of  decision 
in  courts  of  the  United  States.^l  There 
seems,  therefore,  to  be  no  serious  doubt  that 
an  explicit  state  statute  on  a  particular 
point  in  relation  to  commercial  paper  must 
prevail  in  the  Federal  courts  so  far  as  the 
substantive  rights  of  the  parties  are  con- 
cerned, though  it  may  be  opposed  to  the 
general  principles  of  commercial  law  which 
the  Federal  court  would  apply  in  the  ab- 
sence of  such  statute.^    And  doubtless  the 


decisions  of  the  highest  state  eourt  as  to 
the  construction  or  effect  of  such  a  statute 
will  in  general  be  regarded  as  conclusive  up- 
on the  Federal  court.»  The  question  arises, 
however,  whether  the  Federal  courts  will 
feel  bound  by  the  decisions  of  the  state 
courts  construing  the  uniform  negotiable 
instrument  act  as  adopted  in  the  respective 
states.  Doubtless  many  of  the  questions  of 
the  law  merchant  as  to  which  there  was 
formerly  a  conflict  of  authority  in  the  sev- 
eral states  have  been  definitely  settled  by 
the  explicit  terms  of  such  act,  leaving  no 
room  for  construction  or  interpretation. 
But  upon  some  points  there  is  the  same  op- 
portunity for  difference  of  opinion  that 
there  was  before  the  adoption  of  the  act, 
or  at  least  the. courts  of  some  states  which 
have  adopted  the  act  have  so  held.  For  ex- 
ample, the  very  question  involved  in  the  case 
in  which  the  Federal  Supreme  Court  first 
authoritatively  declared  its  independence  of 
the  state  decisions,  viz,,  whether  one  who 
takes  paper  as  collateral  security  for  a 
pre-existing  indebtedness  is  a  bona  fide  hold- 
er, has  been  held  by  some  of  the  lower 
courts  in  New  York  to  be  unaffected  by  the 
act.M    And  if  the  court  of  appeals  of  that 


right  of  the  holder  of  such  a  bill  (assuring 
diversity  of  citizenship)  to  bring  an  action 
thereon  against  the  drawee  in  the  Federal 
court  immediately  upon  the  drawee's  re- 
fusal to  accept  it  and  before  its  maturity. 

w  See  opinion  of  Justice  Story  in  Swift 
V.  Tyson,  16  Pet.  3,  10  L.  ed.  865,  and  of 
Justice  Daniel  in  Watson  v.  Tarpley,  18 
How.  617,  16  L.  ed.  609.  In  Bank  of  Sher- 
man V.  Apperson,  4  Fed.  26,  the  court, 
while  conceding  that  it  was  not  clear  why, 
if  the  state  has  power  to  enlarge  the  com- 
mercial law,  it  does  not  have  power  to  re- 
strict it,  yet  said  that  the  result  of  the 
authorities  seems  to  be  that,  while  state 
statutes  which  restrict  oi:  impair  the  rights 
and  remedies  secured  to  citizens  of  the  sev- 
eral states  under  the  general  commercial 
law,  or  which  devest  Federal  courts  of  the 
cognizance  of  those  rights  and  remedies  are 
not  binding  those  statutes  which  enlarge 
and  extend  the  general  commercial  law  will 
be  enforced. 

«0Phipps  V.  Harding  (Hudson  Furniture 
Co.  V.  Harding)  30  L.K.A.  613,  17  C.  C.  A. 
203,  34  U.  S.  App.  148,  70  Fed.  468.  The 
court  characterized  the  language  employed 
in  Swift  V.  Tyson,  16  Pet.  1,  18,  10  L.  ed. 
866,  871,  and  Watson  v.  Tarpley,  18  How. 
617,  16  L.  ed.  609,  on  this  point  as  obiter; 
and  remarked  that,  while  it  was  desirable 
that  there  should  be  uniformity  of  laws 
with  respect  to  commercial  paper,  it  was 
not  within  the  province  of  the  court  to 
bring  about  that  result. 

SI  Moses  V.  National  Bank,  149  U.  S.  298, 
37  L.  ed.  743,  13  Sup.  Ct.  Rep.  900. 

M  Thus,  in  Phipps  v.  Harding,  supra,  it 
is  held  that  the  Federal  court  is  bound  by 
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a  state  statute  which  entitles  one  who  signs 
a  note  on  the  back  thereof  before  delivery 
to  notice  of  dishonor  as  a  surety. 

SSBank  of  United  States  v.  Daniel,  12 
Pet.  32,  0  L.  ed.  989  (following  state  deci- 
sions as  to  applicability  to  bilT^  payable  in 
another  state,  of  a  statute  subjecting  draw- 
er of  bill  to  10  per  cent  damages) ;  Davie 
V.  Hatcher,  1  Woods,  456,  Fed.  Cas.  No. 
3,610  (following  state  decisions  as  to  ap- 
plicability of  statute  requiring  pursuit  of 
principal  as  condition  of  holding  mdorser) ; 
Bank  of  Sherman  v.  Apperson,  4  Fed.  25 
(following  state  decisions  as  to  construc- 
tion of  statute  enlarging  negotiability  of 
bills  and  notes). 

,So,  in  Farmers'  Nat.  Bank  ▼.  Sutton 
Mfg.  Co.  17  L.R.A.  696,  3  C.  C.  A,  1,  6 
U.  S.  App.  312,  62  Fed.  191,  Judge  Taft, 
while  declaring  in  effect  that  Federal  courts 
were  not  bound  by  the  state  decisions  on 
general  question  of  commercial  law,  "ex- 
cept so  lar  as  the  rights  of  the  parties 
are  affected  by  statute,''  said  a  decision  of 
the  state  court  as  to  construction  of  a 
statute  in  relation  to  agreements  for  attor- 
neys' fees  in  bills  of  exchange  was  "con* 
elusive."  And  in  H.  Scherer  &  Co.  v.  Ever- 
est, 94  C.  C.  A.  346,  168  Fed.  822,  the  court, 
after  asserting  the  right  of  the  Federal 
courts  to  determine  questions  of  general 
commercial  law  on  general  principles,  re- 
marked that  so  far  as  its  conclusions  rested 
upon  a  construction  of  a  state  statute  lim- 
iting recovery  by  the  holder  of  commercial 
paper  procured  by  fraud,  to  the  amount 
paid  therefor,  it  was  not  inconsistent  with 
the  decisions  of  the  state  court. 

MSee  note  in  31  L.RJL(N.8.)  287,  298. 
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•tate  should  adopt  that  view,  a  Federal 
court  in  a  case  arising  there  would  be 
called  upon  to  determine  whether  its  right 
to  follow  the  Federal  rule  rather  than  the 
New  York  rule  on  that  point  had  been  lost^ 
because  the  New  York  decisions  no  longer 
rest  solely  upon  the  law  merchant,  but  in- 
Yolve  the  construction  of  a  statute.  In  view 
of  their  apparent  reluctance  to  yield  their 
right  to  decide  commercial  questions  for 
themselves,  it  seems  probable  that  the  Fed- 
eral courts  would  hold  that  the  New  York 
court  doctrine  still  rests  affirmatively  upon 
their  view  of  the  principles  of  the  law 
merchant,  and  only  negatively  upon  the  con- 
struction of  the  statute,  which  if  not  nec- 
essarily subversive  of  the  New  York  doc- 
trine, as  is  held  in  some  states  where  that 
doctrine  formerly  prevailed,  certainly  lends 
no  affirmative  support  thereto.^ 

The  general  question  as  to  whether  the 
Federal  courts  are  bound  to  follow  the 
decisions  of  the  state  courts  on  questions 
under  statutes  codifying  the  common  law 

has  been  touched  upon  in  a  previous  sub- 
division.M 


8.  Municipal  and  county  tondSm 

Upon  no  other  questions  relating  to  the 
validity  and  construction  of  state  statutes 
have  there  been  so  many  departures  by  the 
Federal  courts  from  the  rule  of  following 
the  decisions  of  the  highest  state  court,  as 
upon  the  questions  relating  to  the  constitu- 
tionality, construction,  and  effect  of  statutes 
under  which  commercial  bonds  have  been 
issued  by  municipalities,  or  counties,  or 
other  public  bodies.  The  Federal  courts 
nearly  always  follow  the  decisions  of  the 
highest  state  court  upon  these  questions, 
when  those  decisions  sustain  the  validity  of 
the  bonds.ST 

In  some  cases,  the  decisions  of  the  high- 
est state  court  have  been  followed  notwith- 
standing they  were  such  as  to  render  the 
bonds  in  question  invalid.  But  it  generally 
appears  in  such  cases  that  the  state  deci- 
sions relied  on  were  rendered,  before  the  is- 
suance of  the  bonds  in  question,  or  that, 
even  as  an  independent  proposition,  the 
Federal  court  would  have  reached  the  same 
conclusion  as  the  state  court.s> 


MIn  Re  Hopper-Morgan  Co.  164  Fed. 
240,  the  court  held  that  the  uniform  nego- 
tiable instrument  law  as  adopted  in  New 
York  had  not  changed  the  New  York  rule 
as  laid  down  by  cases  in  that  state  holding 
that,  in  the  absence  of  a  diversion  of  the 
paper  from  the  purposes  intended,  even  one 
who  took  merely  as  collateral  security  for 
a  pre-existing  indebtedness  may  enforce  the 
same  against  an  accommodation  party. 
There  is,  however,  no  conflict  between  the 
New  York  rule  and  the  Federal  rule  in 
such  a  situation.  The  conflict,  so  far  as 
concerns  the  right  of  such  a  holder  as 
against  an  accommodation  party,  is  in  re- 
lation to  cases  where  the  paper  had  been 
diverted.  See  note  in  31  L.R.A.(N.S.)  287, 
296.  In  Trust  Co.  v.  Markee,  179  Fed. 
764,  and  Melton  v.  Pensacola  Bank  &  T. 
Co.  Ill  C.  C.  A.  166,  190  Fed.  126,  it  was 
assumed  that  the  Federal  rule  had  been 
put  in  force  by  the  adoption  of  the  nego- 
tiable instrument  law,  even  if  it  had  not 
formerly  prevailed  in  the  particular  state; 
and  as  there  were  apparently  no  decisions 
of  the  state  court  to  the  contrary,  the 
situation  suggested  in  the  text  was  not  pre- 
sented. 

»•  Supra,  III.  g. 

«7Amey  v.  Allegheny  City,  24  How.  864, 
16  L.  ed.  614;  Lee  County  v,  Rogers,  7 
Wall.  181,  19  L.  ed.  160;  Chambers  County 
V.  Clews,  21  Wall.  317,  22  L.  ed.  517; 
Florida  v.  Anderson,  91  U.  S.  667,  23  L. 
ed.  290;  Rummel  v.  Butler  County,  93  Fed. 
304;  Leavenworth  County  v.  Barnes,  94 
U.  8.  70,  24  L.  ed.  63;  Henry  Counly  v. 
Nicolay,  95  U.  S.  619,  24  L.  ed.  394;  Cass 
County  ▼.  Johnston,  95  U.  S.  360,  24  L. 
ed.  416;  Morgan  County  v.  Allen,  103  U. 
S.  498,  26  L.  ed.  498;  Walnut  v.  Wade, 
103  U.  S.  683,  26  L.  ed.  526;  Wade  y.  Wal- 
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nut,  105  U.  S.  1,  26  L.  ed.  1027;  Lincoln 
County  V.  Luning,  133  U.  S.  529,  33  L.  ed. 
766,  10  Sup.  Ct.  Rep.  363;  First  Nat.  Bank 
V.  Bennington,  16  Blatchf.  53,  Fed.  Cas. 
No.  4,807;  First  Nat.  Bank  v.  Arlington, 
16  Blatchf.  57,  Fed.  Cas.  No.  4,806;  King 
V.  Wilson,  1  Dill.  555,  Fed.  Cas.  No.  7,810; 
McCoy  V.  Washington  County,  3  Phila.  290, 
Fed.  Cas.  No.  8,731;  Smith  v.  Tallapoosa 
County,  2  Woods,  674,  Fed.  Cas.  No.  13,- 
113;  Thomas  v.  Scotland  County,  3  Dill.  7, 
Fed.  Cas.  No.  13,909;  Estill  County  v. 
Embry,  50  C.  C.  A.  573,  112  Fed.  882,  af- 
firmed  in  75  C.  C.  A.  654,  144  Fed.  913; 
Rees  V.  Olmsted,  68  C.  C.  A.  50,  135  Fed. 
296. 

In  the  last  case,  the  court  said  that  the 
question  must  be  determined  by  the  con- 
struction placed  upon  the  Constitution  at 
the  time  the  statute  under  which  the  bo];ids 
were  issued  was  passed.  It  does  not  ap- 
pear, however,  that  there  had  been  any 
change  of  decision.  See  also  Wade  v. 
Travis  County,  174  U.  S.  499,  43  L.  ed. 
1060,  19  Sup.  Ct.  Rep.  715,  infra,  note  33. 

But  see  Quaker  City  Nat.  Bank  v.  Nolan 
County,  69  Fed.  660,  where  the  Federal 
court  refused  to  follow  a  decision  of  the 
state  court  upholding  the  validity  of  the 
bonds  issued  without  compliance  with  a 
constitutional  requirement,  the  point  not 
having  been  called  to  the  attention  of  the 
state  court. 

Min  Pleasant  Twp.  ▼.  i^tna  L.  Ins.  Co. 
138  U.  S.  67,  34  L.  ed.  864,  11  Sup.  Ct.  Rep. 
215,  the  Federal  court,  while  agreeing  with 
the  decisions  of  the  state  'courts  rendered 
after  the  rights  of  the  parties  had  accrued, 
against  the  validity  of  the  bonds,  expressly 
declared  that  the  state  decisions  were  not 
conclusive. 

In  the  following  cases,  in  which  the  de- 
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But  when  the  latest  decisions  of  the  high- 
est state  court  as  to  the  validity  or  con- 
struction of  a  statute  under  which  such 
bonds  were  issued  are  such,  if  followed,  as 
to  render  the  bonds  invalid,  the  Federal 
court,  at  least  unless,  as  an  independent 
proposition,  thev  would  reach  the  same  con- 
clusion as  the  state  court,  generally  finds 
some  way  of  upholding  the  bonds  notwith- 
standing the  state  court  decisions.  The  pre- 
cise ground  of  exception. to  the  general  rule, 
is  apt  to  be  dictated  by  the  exigencies  of 
the  particular  case.  The  exception  most 
frequently  applied  is  that  the  Federal 
courts,  in  case  of  a  change  of  judicial  de- 
cision by  the  state  courts,  will  follow  the 
earlier  decisions  in  favor  of  the  validity  of 
the  bonds  in  force  at  the  time  they  were 


issued,  or  when  the  right  of  the  parties 
accrued,  rather  than  the  later  decisions 
unfavorable  to  their  validity ;  *»  thus,  ap- 
plying specifically  the  exception  discussed 
in  subdivision  III.  b.  supra. 

In  other  cases,  where  there  were  prior 
Federal  decisions  favorable  to  the  bonds, 
the  Federal  courts  have  refused  to  follow 
later  state  decisions  unfavorable  thereto, 
rendered  after  the  accrual  of  the  rights  in 
question.30  In  one  case,  the  Federal  Supreme 
Court  declined  to  reverse  a  decision  of  the 
Federal  circuit  court  favorable  to  the  bonds, 
in  consequence  of  a  contrary  decision  ren- 
dered by  the  state  court  after  the  decision 
in  the  circuit  court.81  The  same  court,  how- 
ever, upon  another  occasion,  changed  its 
prior  decision  unfavorable  to  the  validity 


cisions  of  the  state  court  wer**  followed,  al- 
though they  were  unfavorable  to  the  va- 
lidity of  the  bonds,  it  appeared  that  they 
were  rendered .  before  the  issuance  of  the 
bonds  in  question,  or  at  least  before  the 
rights  in  question  had  accrued:  South  Ot- 
tawa V.  Perkins,  04  U.  S.  260,  24  L.  ed. 
154  (Ihe  p- "neiple  was  decided  before  the 
bonds  were  issued,  though  the  decisions  as 
to  the  specific  question  were  later) ;  Post 
V.  Kendall  County,  105  U.  S.  667,  26  L. 
ed.  1204  (the  principle  was  decided  before 
the  bonds  were  issued,  though  the  deci- 
sions as  to  the  specific  question  were 
later) ;  German  Sav.  Bank  v.  Franklin 
County,  128  U.  S.  526,  32  L.  ed.  519,  9 
Sup.  Ct.  Rep.  159  (the  court  expressly 
states  that  the  state  decisions  were  ren- 
dered before  the  bonds  were  issued)  ;  Rich 
V.  Mentz,  134  U.  S.  632,  33  L.  ed.  1074, 
10  Sup.  Ct.  Rep.  610;  Raymond  v.  Terre- 
bonne, 28  Fed.  773,  affirmed  in  132  U.  S. 
192,  33  L.  ed.  309,  10  Sup.  Ct.  Rep.  67 
(expressly  states  that  plaintiff  took  title 
to  bonds  after  the  state  court  decision  was 
made  public).  While  the  state  decision 
which  was  followed  in  Norton  v.  Shelby 
County,  118  U.  S.  425,  30  L.  ed.  178,  6  Sup. 
Ct.  Rep.  1121,  was  apparently  rendered  aft- 
qr  the  issuance  of  the  bonds,  they  seem  to 
have  been  issued  during  the  pendency  of 
the  appeal  in  which  the  decision  was  made. 

In  Fast  Oakland  v.  Skinner,  94  U.  S. 
255,  24  L.  ed.  125;  Liebman  v.  San  Fran- 
cisco, 11  Sawy.  158,  24  Fed.  705,  and  Kat- 
zenberger  v.  Aberdeen,  16  Fed.  745,  af- 
firmed in  121  U.  S.  172,  30  L.  ed.  911,  7 
Sup.  Ct.  Rep.  947,  following  state  court 
decisions  unfavorable  to  the  validity  of 
bonds,  although  apparently  rendered  after 
the  bonds  in  question  were  issued,  the  Fed- 
eral courts  were  of  the  same  opinion  as  the 
state  courts,  on  the  merits  of  the  question. 
And  see  Claiborne  Countv  v.  Brooks,  111 
U.  S.  400,  28  L.  ed.  470,*^  4  Sup.  Ct.  Rep. 
489. 

In  Willis  V.  Wyandotte  Countv,  30  C.  C.  A. 
445,  58  U.  S.  App.  6G5.  80  Fed.  872,  hold- 
ing that  a  state  deciRJon  declaring  a  stat- 
ute under  which  road  certificates  were  is- 
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sued  by  a  county  unconstitutional  would 
be  adopted  by  the  Federal  court,  it  does 
not  appear  whether  the  certificates  were 
issued  before  or  after  the  state  decision. 
As  a  matter  of  fact,  however,  the  plaintiff 
was  allowed  to  recover  in  this  case  on  the 
ground  of  estoppel,  so  that  no  practical 
consequences  followed  from  the  adoption  of 
the  state  decision. 

In  Lytle  v.  Lansing,  147  U.  S.  59,  37 
L.  ed.  78,  13  Sup.  Ct.  Rep.  254,  the  state 
decision  against  the  validity  of  the  bond 
was  perhaps  res  jttdioata,  though  that  is 
not  clear.  However,  it  does  not  appear  but 
that  the  Federal  court  would  have  reached 
the  same  conclusion  as  an  independent  prop- 
osition. 

»Gelpcke  v.  Dubuque,  1  Wall.  176,  17 
L.  ed.  520;  Havemej^er  v.  Iowa  County,  3 
Wall.  294,  18  L.  ed.  38;  Thomas  v.  Lee 
County,  3  Wall.  327,  18  L.  ed.  177;  Mitch- 
ell V.  Burlington,  4  Wall.  270,  18  L.  ed. 
350;  Kenosha  v.  Lamson,  9  Wall.  477,  19 
L.  ed.  725;  Ralls  County  v.  Douglass,  105 
U.  S.  728,  20  L.  ed.  957 ;  Douglass  v.  Pike 
County,  101  U.  S.  677,  25  L.  ed.  968 ;  Tay- 
lor V.  Ypsilanti,  105  U.  S.  60,  26  L.  ed. 
1008;  New  Buffalo  Twp.  v.  Cambria  Iron 
Co.  106  U.  S.  73,  26  L.  ed.  1024;  Green 
County  V.  Conness,  109  U.  S.  104,  27  L.  ed. 
872,  3  Sup.  Ct.  Rep.  69;  Olcott  v.  Fond 
du  Lac  County,  16  Wall.  678,  21  L.  ed. 
382;  Re  Copenhaver,  54  Fed:  660;  Coler  v. 
Stanly  County,  89  Fed.  257;  Franklin 
County  V.  Gardiner  Sav.  Inst.  55  C.  C.  A. 
614,  il9  Fed.  36;  Henderson  County  v. 
Travelers'  Ins.  Co.  63  C.  C.  A.  467,  128 
Fed.  817.  In  Gelpcke  v.  Dubuque,  1  Wall. 
175,  17  L.  ed.  520,  there  was  a  vigorous 
dissenting  opinion  by  Miller,  J. 

W  Westermann  v.  Cape  Girardeau  Coun- 
ty, 5  Dill.  112,  Fed,  Cas.  No.  17,432;  Foote 
v.  Johnson  County,  5  Dill.  281,  Fed.  Cas. 
No.  4,912;  McCall  v.  Hancock,  20  Blatchf. 
344,  10  Fed.  8;  Pickens  Twp.  v.  Post,  41 
C.  C.  A.  1,  99  Fed.  659.  But  see  contra, 
Leslie  v.  Urbana,  8  Biss.  435,  Fed.  Cas. 
No.  8,276. 

I      81  Roberts  v.  Holies,   101   U.  S.  119,  25 
1  L.  ed.  880. 
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of  the  bonds,  in  consequence  of  a  decision 
of  the  state  court  upholding  their  valid- 
ity.88 

While,  as  just  shown,  the  Federal  courts 
ordinarily  decline  to  follow  later  state  court 
decisions,  unfavorable  to  the  validity  of  the 
bonds,  overruling  earlier  decisions  in  force 
when  the  bonds  were  issued  and  the  rights 
of  the  parties  accrued,  the  converse  of  that 
proposition  is  not  true.  Thus,  the  United 
States  Supreme  Court  haa  followed  the  lat- 
est state  court  decisions  favorable  to  the 
validity  of  the  bonds  in  preference  to  earlier 
state  court  decisions  unfavorable  thereto.^ 


Another  and  broader  exception  than  eith- 
er of  those  already  referred  to,  has  been 
frequently  invoked  to'  enable  the  Federal 
courts  to  avoid  following  decisions  of  the 
highest  state  court  unfavorable  to  the  bonds 
in  question,  when  the  Federal  courts  would 
hold  otherwise  as  an  independent  proposi- 
tion, viz.,  that  the  Federal  courts  are  not 
bound  to  follow  a  decision  of  the  state 
court  aa  to  the  validity  or  construction  of 
a  statute  under  which  bonds  were  issued, 
rendered  after  the  issuance  of  the  bonds  and 
after  the  rights  of  the  party  had  accrued.** 
It  is  doubtless  essential  to  the  application 


M  Fairfield  v.  Gallatin  County,  100  U.  S. 
47,  25  L.  ed.  544.  As  a  matter  of  fact,  the 
decision  of  the  state  court  was  prior  in  point 
of  time  to  the  first  decision  of  the  Federal 
court,  but  was  not  then  brought  to  the  at- 
tention of  that  court. 

M  Wade  V.  Travis  County,  174  U.  S.  499, 
43  L.  ed.  1060,  19  Sup.  Ct.  Rep.  715,  re- 
versing 26  C.  0.  A.  589,  52  U.  S.  App.  395, 
81  Fed.  742.  The  court  said:  "If  there 
be  any  inconsistency  in  the  opinions  of 
these  courts,  the  general  rule  is  that  we 
follow  the  latest  judicial  adjudication  in 
preference  to  the  earlier  one."  The  earlier 
state  decisions,  however,  were  subsequent 
to  the  issuance  of  the  bonds,  and  so  the 
court  would  perhaps  have  reached  the  same 
result  even  tnough  there  had  been  no  state 
court  decisions  favorable  to  the  bonds,  by 
applying  the  exception  next  discussed  in 
tlie  text. 

«*Pine  Grove  Twp.  v.  Talcott,  19  Wall. 
666,  22  L.  ed.  227;  Bourbon  County  v. 
Block,  99  U.  S.  686,  25  L.  ed.  491 ;  Johnson 
County  V.  Thayer,  94  U.  S.  631,  24  L.  ed. 
133;  Knox  County  v.  Ninth  Nat.  Bank, 
147  U.  S.  91,  37  L.  ed.  93,  13  Sup.  Ct.  Rep. 
267:  Barnum  v.  Okolona,  148  U.  S.  393, 
37  L.  ed.  495,  13  Sup.  Ct.  Rep.  638;  Folsom 
V.  Township  96,  159  U.  S.  611,  40  L.  ed. 
278,  affirming  61  C.  C.  A.  379,  113  Fed. 
705,  16  Sup.  Ct.  Rep.  174;  Stanly  Countv 
V.  Coler,  190  U.  S.  437,  47  L.  ed.  1126,  23 
Sup.  Ct.  Rep.  811 ;  Speer  v.  Kearney  Coun- 
ty, 32  C.  C.  A.  101,  60  U.  S.  App.  38,  88 
Fed.  762;  Union  Bank  v.  Oxford,  90  Fed. 
7;  Rondot  v.  Rogers  Twp.  39  C.  C.  A.  4G2, 
99  Fed.  202;  Northwestern  Sav.  Bank  v. 
Centreville  Station,  74  C.  C.  A.  275,  143 
Fed.  81;  Onslow  County  v.  Tollman,  76  C, 
C.  A.  317,  145  Fed.  753;  Hertford  County 
V.  Tome,  82  C.  C.  A.  216,  153  Fed.  81. 

In  Carroll  County  v.  Smith,  111  U.  S. 
656,  28  L.  ed.  517,  4  Sup.  Ct.  Rep.  539, 
where  the  state  decision  was  rendered  upon 
the  very  bonds  in  suit  in  the  Federal  case, 
though  the  state  action  was  between  dif- 
ferent parties  and  the  judgment  was  not 
res  judicata,  the  Federal  court  said:  The 
state  decision  is  not  a  judgment  construing 
the  Constitution  and  laws  of  the  state 
which,  without  regard  to  its  opinion,  the 
Federal  court  is  bound  to  adopt  and  apply, 
it  not  being  a  rule  previously  established 
80  as  to  become  recognized  as  settled  law, 
40  L.R,A.(N.S.) 


knowledge  of  which  would  be  imputed  to 
the  party. 

A  number  of  the  foregoing  cases  cite 
Burgess  v.  Seligman,  107  U.  S.  20,  27  L. 
ed.  359,  2  Sup.  Ct.  Rep.  10,  which,  as  shown 
in  another  section,  recognizes  a  case  where 
there  were  no  state  decisions  prior  to  the 
contract  in  question,  as  well  as  a  case 
where  there  was  a  change  of  judicial  posi- 
tion by  the  state  court  after  the  contract, 
as  an  exception  to  the  general  rule  that  the 
Federal  courts  will  follow  the  decisions  of 
the  highest  state  court.  And  so,  upon  the 
authority  of  that  case,  the  court  in  An- 
derson V.  Santa  Anna  Twp.  116  U.  S.  356, 
29  L.  ed.  633,  6  Sup.  Ct.  Rep.  413,  after 
holding  that  the  rights  of  the  parties  upon 
municipal  bonds  representing  negotiable  se- 
curities were  to  be  determined  according  to 
the  law  as  declared  by  the  state  court  at 
the  time  the  securities  were  issued,  further 
expressly  said  that,  assuming  that,  at  the 
time  the  bonds  were  issued,  the  state  court 
had  not  passed  upon  the  validity  of  the 
statute,  the  Federal  courts  could  adopt 
their  own  interpretation  of  the  law  appli- 
cable to  the  case,  although  a  different  in- 
terpretation may  have  been  adopted  by  the 
state  court  after  such  rights  accrued. 

In  Elmwood  Twp.  v.  Marcy,  92  U.  S.  289, 
23  L.  ed.  710,  however,  following  state  de- 
cisions holding  bonds  void  and  as  in  viola- 
tion of  the  state  Constitution,  and  a  cura- 
tive act  unconstitutional,  the  court  said: 
"We  have  always  followed  the  highest  court 
of  the  state  in  its  construction  of  its  own 
Constitution  and  laws.  It  is  only  where 
they  have  been  construed  differently- at  dif- 
ferent times  that,  in  cases  like  this,  we 
have  adopted  as  a  rule  of  action  the  first 
decision  and  rejected  the  last."  Although 
the  state  decisions  upon  the  specific  ques- 
tion as  to  the  validity  of  bonds  issued  un- 
der the  circumstances  involved  in  the  Fed- 
eral case  were  subsequent  to  the  issuance  of 
the  bonds  in  question,  they  were  apparently 
in  harmony  with  earlier  state  decisions 
preceding  the  bonds.  It  seems  probable, 
therefore,  that  the  court  did  not  have  in 
mind  a  case  where  there  had  been  no  state 
decision  on  the  subject  at  all  prior  to  the 
issuance  of  the  bonds  in  question.  At  all 
events,  any  implication  that  it  is  only  when 
there  has  been  a  change  of  decision  by  the 
state   courts  that  the  Federal   courts  may 
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of  this  broader  exception  that,  at  the 
time  of  the  issuance  of  the  bonds,  there 
shall  have  been  no  intimations  from  an  au- 
thoritative source,  legislative  or  judicial, 
casting  any  serious  doubt  upon  their  valid- 
ity, and  that  the  holders,  upon  the  facts 
then  existing,  shall  have  been  justified  in 
assuming  that  the  bonds  were  valid;  but  it 
is  not  essential  that  they  should  have  act- 
ed upon  affirmative  decisions  of  the  state 
tribunals  to  that  effect.  This  is  a  specific 
application  of  the  exception  discussed  in 
subdivision  III.  c. 

In  some  cases,  the  Federal  courts  have  de- 
cided in  favor  of  the  holder  of  the  bonds, 
notwithstanding  state  decisions  to  the  effect 
that  they  were  invalid  even  in  the  hands  of 
bona  fide  holders,  upon  the  ground  that  the 


right  of  bona  fide  holders  of  such  instru* 
ments  is  a  general  question  of  commercial 
law,  as  to  which  the  Federal  courts  are 
not  bound  by  the  decisions  of  the  state 
court.>s  This  position  is  apparently  not 
dependent  upon  the  time  of  the  state  deci- 
sions relatively  to  the  issuance  of  the  bonds. 
The  theory  underlying  these  cases  appears 
to  be  that,  while  the  decisions  of  the  state 
courts  may  be  regarded  as  decisions  upon 
a  question  of  local,  constitutional,  or  statu- 
tory law  so  far  as  they  hold  in  general  that 
the  bonds  are  invalid,  yet  they  are  but  de- 
cisions on  a  question  of  commercial  law  sc 
far  as  they  hold  that  the  defects  in  the 
bonds  are  available  as  against  bona  fide 
holders,  at  least  when  they  are  mere  deduc- 
tions from  the  general  holding  as  to  the  in- 


refuse  to  follow  the  state  decision  is  against 
the  weight  of  authority  of  the  later  cases. 

In  this  connection,  however,  attention  is 
called  to  the  case  of  Zane  v.  Hamilton 
County,  189  U.  S.  370,  47  L.  ed.  858,  23  Sup. 
Ct.  Rep.  538,  affirming  a  decision  of  the 
circuit  court  of  appeals  (43  C.  C.  A.  416, 
104  Fed.  63),  which,  upon  the  authority  of 
state  decisions  apparently  rendered  after 
the  issuance  of  the  bonds  in  question,  held 
that  the  bonds  were  void.  The  point  made 
in  the  Supreme  Court  was  that  the  holder 
of  the  bonds  had  no  contract  right  pro- 
tected by  the  Federal  Constitution,  because 
the  purchase  was .  made  on  the  faith  of 
prior  decisions  of  the  state  courts  that  mu- 
nicipal  subscriptions  to  railroad  stock  were 
so  lar  germane  to  railroad  incorporation 
as  not  to  require  specific  mention  in  the 
title  of  an  act  providing  for  the  incorpo- 
ration of  a  railroad.  There  is  no  sugges- 
tion in  the  opinion  of  the  Supreme  Court 
that  the  Federal  court  was  not  bound  to 
follow  the  decision  of  the  state  court  hold- 
ing that  the  statute  under  which  the  bonds 
were  issued  was  unconstitutional;  and,  as 
stated,  the  decision  in  the  lower  court 
against  the  validity  of  the  bonds  was  ex- 
pressly based  on  the  decisions,  of  the  state 
court,  although  it  would  seem  that  they 
were  rendered  after  the  issuance  of  the 
bonds  in  question.  It  may  be,  however,  that 
the  Federal  court,  even  as  an  independent 
questioYi,  would  have  come  to  the  same 
conclusion   as  the  state  court. 

35  Marshall  County  v.  Schenck,  5  Wall. 
772,  18  L.  ed.  556;  Pine  Grove  Twp.  v. 
Talcott,  19  Wall.  666,  22  L.  ed.  227;  Pana 
v.  Bowler.  107  U.  S.  629,  27  L.  ed.  424,  2 
Sup.  Ct.  Rep.  704;  Venice  v.  Murdock,  92 
U.  S.  494,  23  L,  ed.  683;  Pleasant  Twp. 
V.  ^tna  L.  Ins  Co.  138  U.  S.  67,  34  L.  ed. 
864,  11  Sup.  Ct.  Rep.  215  (there  was  no 
conflict  between  the  decisions  of  the  state 
court  and  the  opinion  of  the  Federal  court, 
both  being  of  the  opinion  that  the  act  was 
constitutional) ;  Presidio  County  v.  Noel- 
Young  Bond  &  Stock  Co.  212  U.  S.  68,  53 
L.  ed.  402,  29  Sup.  Ct.  Rep.  237:  Schenck 
V.  Marshall  County,  1  Bias.  533,  Fed.  Cas. 
No.  12.440:  Clapp  V.  Otoe  Countv,  45  C. 
40  L.R.A.(N.S.) 


C.  A.  579,  104  Fed.  477;  Independent  School 
Dist.  V.  Rew,  55  L.R.A.  364,  49  C.  C.  A. 
198,  111  Fed.  1;  Citizens'  Sav.  Bank  ▼. 
Newburyport,  95  C.  C.  A.  232,  169  Fed. 
766,  certiorari  denied  in  215  U.  S.  598,  54 
L.  ed.  342,  30  Sup.  Ct.  Rep.  399. 

In  Pana  v.  Bowler,  107  U.  S.  529,  27  L. 
ed.  424,  2  Sup.  Ct.  Rep.  704,  the  court 
said  that  it  might  be  required  to  yield, 
against  its  own  judgment,  to  the  proposi- 
tion that,  under  the  charter  of  the  railway 
company,  the  election  in  this  case  was  ir- 
regular and  void;  but  that  it  was  not 
bound  to  accent  the  inference  drawn  by  the 
state  court  tnat,  in  consequence  of  such 
irregularity,  the  bonds  were  void  in  the 
hands  of  a  bona  fide  holder. 

In  Presidio  County  v.  Noel-Yoiing  Bond 
&  Stock  Co.  the  court  said  that  since  the 
decision  in  Swift  v.  Tyson,  it  has  been  the 
accepted  doctrine  that,  in  respect  of  ques- 
tions of  commercial  law  and  general  juris- 
prudence, the  courts  of  the  United  States 
will  exercise  their  own  independent  judg- 
ment, and  in  respect  to  such  questions  will 
not  be  controlled  by  decisions  based  upon 
local  statutes  or  local  usage,  although,  if 
the  question  is  balanced  with  doubt,  the 
courts  of  the  United  States,  for  the  sake 
of  harmony,  will  lean  toward  an  agreement 
of  views  with  the  state  court. 

In  Independent  School  Dist.  v.  Rew,  66 
L.RA.  364,  49  C.  C.  A.  198,  111  Fed.  1, 
the  court  said  that  the  question  under  con- 
sideration was  not  one  of  the  construction 
of  the  Constitution  or  of  the  statute  of  the 
state  of  Iowa,  but  simply  involved  the  con- 
struction and  effect  of  recitals  in  negotiable 
instruments,  and  was  a  question  of  com- 
mercial law,  as  to  which  the  decisions  of 
the  state  court  were  not  controlling  on  the 
Federal   court. 

In  Citizens'  Sav.  Bank  v.  Newburyport, 
95  C.  C.  A.  232,  169  Fed.  766,  involving  the 
right  of  an  innocent  purchaser  to  recover 
on  city  notes  representing  an  overissue,  a 
fact  which  was  not  known  to  him  and 
which  did  not  appear  on  the  face  of  the 
notes,  the  court  said  that  if  the  whole  ques- 
tion was  one  merely  of  authority  on  the 
part  of  the  city  treasurer,  and  if  all  the 
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validity  of  the  bonds,  and  do  not  turn 
upon  any  statutory  language  on  this  point 
as  to  rights  of  bona  fide  holders.  This,  it 
will  be  observed,  is  a  specific  application  of 
the    exception    considered    in    subdivision 

in.  e. 

So  a  decision  of  the  state  court  that  a 
statute  authorizing  issuance  of  railroad  aid 
bonds  was  unconstitutional  has  been  held 
not  to  be  binding  upon  a  Federal  court,  be- 
cause the  question  determinative  of  the  de- 
cision whether  railroad  aid  is  a  public  pur- 
pose for  which  taxation  may  be  authorized 
is  a  general  one,  as  to  which  the  decisions 
of  the  state  court  are  not  controlling.86 
The  question  as  to  the  negotiability  of 
county  bonds  has  been  held  a  question  of 
general  commercial  or  mercantile  law,  as  to 
which  the  decisions  of  the  state  courts  are 
not  binding.*?  But  the  right  to  interest  on 
overdue  interest  coupons  of  railroad  aid 
bonds  has  been  held  a  question  of  local  law, 
as  to  which  state  decisions  are  controlling.'* 

4.  Insurance  contracts. 

At  the  same  term  of  court  at  which  Swift 
▼.  Tyson  was  decided,  Justice  Story  in  an- 
other case  SO  extended  the  doctrine  an- 
nounced in  the  former  case,  to  contracts  of 
insurance,  remarking,  in  this  connection:. 
**The  questions  under  our  consideration  are 
questions  of  general  commercial  law,  and 
.depend  upon  the  construction  of  a  contract 


of  insurance,  which  is  by  no  means  local  in 
its  character  or  regulated  by  any  local 
policy  or  customs.  Whatever  respect,  there- 
fore, the  decisions  of  state  tribunals  may 
have  on  such  a  subject,  they  are  cer- 
tainly are  entitled  to  great  respect,  they 
cannot  conclude  the  judgment  of  this  court. 
.On  the  contrary,  we  are  bound  to  interpret 
this  instrument  according  to  our  own  opin- 
ion of  its  true  intent  and  objects,  aided  by 
all  the  lights  which  can  be  obtained  from 
all  external  sources  whatsoever;  and  if  the 
result  to  which  we  have  arrived  differs  from 
that  of  these  learned  state  courts,  we  may 
regret  it,  but  it  cannot  be  permitted  to 
alter  our  judgment."  Under  this  doctrine, 
it  has  been  specifically  held  or  declared  that 
the  Federal  courts  may  decide  with  reference 
to  general  principles,  and  without  regard  to 
the  decisions  of  the  particular  state  court, 
the  questions  as  to  the  mortgagor's  interest 
in  a  policy  taken  out  in  his  name  and  as- 
signed to  the  mortgagee,  and  whether  such 
insurance  falls  within  the  clause  of  another 
policy  upon  the  mortgagor's  interest,  re- 
quiring notice  of  other  insurance;  ^  wheth- 
er a  policy  procured  by  misrepresentation 
amounts  to  other  insurance  within  such  a 
provision ;  ^1  the  necessity  of  an  insurable 
interest  as  a  condition  of  a  valid  assignment 
of  a  policy  of  life  insurance;  ^  the  validity 
of  a  stipulation  prescribing  a  shorter  period 
of  limitation  than  that  fixed  by  the  statute 
of    limitations  ;tt    whether    an     insurance 


facts  concerning  the  same  were  known  to 
the  purchaser  of  the  notes  when  the  title 
was  acquired,  the  question  might  be  a  local 
one  in  the  ordinary  sense  of  the  expression, 
but  that  the  facts  not  being  exhibited  on 
the  face  of  the  notes,  and  not  being  known 
to  the  holder  at  the  time  the  title  was 
acquired,  the  question  was  not  one  as  to 
which  it  was  necessary  to  examine  the 
local  decisions. 

In  German  Sav.  Bank  v.  Franklin  County, 
128  U.  S.  626,  32  L.  ed.  519,  9  Sup.  C?t. 
Rep.  159,  however,  state  decisions  rendered 
before  the  bonds  in  question  were  issued, 
which  rendered  them  invalid  whether  in  the 
hands  of  a  bona  fide  holder  or  not,  unless 
certain  conditions  were  complied  with,  were 
followed  by  the  Federal  court. 

So,  in  Scipio  v.  Wright,  101  U.  S.  666,  25 
L.  ed.  1037,  the  state  court  decisions  to  the 
effect  that  purr^asers  of  railroad  aid  bonds, 
with  notice  that  they  had  been  directly  is- 
sued to  a  railroad  company  in  exchange 
for  stoek,  could  not  recover  thereon,  were 
followed  and  to  the  same  effect  is  Thomp- 
son V.  Perrine,  103  U.  S.  806,  26  L.  ed. 
612. 

36  Olcott  V.  Fond  du  Lac  County,  16  Wall. 
678,  21  L.  ed.  382.  This  was  given  an  in- 
dependent ground  for  refusal  to  follow  the 
state  decision,  although  there  was  another 
ground  in  that  the  bonds  when  issued  were 
valid  under  the  state  Constitution  and  laws 
40  L.R.A.(N.S.) 


as  expounded  when  they  were  issued.  But 
see  Sutherland-Innes  Co.  v.  Evart,  30  0.  C. 
A.  305,  58  U.  S.  App.  335,  ^6  Fed.  697, 
infra  IV.  s,  note  77. 

87  Mercer  County  v.  Hackett,  1  Wall.  83, 
17  L.  ed.  548.  The  court,  however,  said 
that  if  the  decision  of  the  state  court 
had  been  founded  upon  the  construction 
of  the  Constitution  or  statute  law  of  the 
state,  the  Supreme  Court  would  have  felt 
bound  to  follow  it.  * 

««Bolles  V.  Amboy,  45  Fed.  168. 

*•  Carpenter  v.  Providence  Washington 
Ins.  Co.  16  Pet.  495,  10  L.  ed.  1044. 

*0  Ibid. 

« Ibid. 

*«  Gordon  v.  Ware  Nat.  Bank,  67  L.R.A. 
550,  65  C.  C.  A.  580,  132  Fed.  444;  Mutual 
L.  Ins.  Co.  V.  Lane,  151  Fed.  276;  Russell 
V.  Grigsby,  94  C.  C.  A.  61,  168  Fed.  677. 
The  last  case  was  reversed  by  the  United 
States  Supreme  Court,  in  22*2  U.  S.  149, 
56  L.  ed.  133, '36  L.R.A.(N.S.)  642,  32  Sup. 
Ct.  Rep.  58;  but  that  court  also  seems  to 
have  assumed  that  the  question  was  a  gen- 
eral one  for  the  independent  judgment  of 
the  Federal  court  although  it  expressed  its 
gratification  that  the  conclusion  reached  by 
it  was  sustained  by  a  decision  of  the  state 
court. 

*8  Spinks  V.  Mutual  Reserve  Fund  Life 
Asso.  137  Fed.  169.  The  court  remarked 
that  the  decision  of  the  state  court  cited 
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broker  is  the  agent  of  the  insurer  or  of  the 
insured;  **  whether  an  action  for  the  can- 
celation of  a  life  policy  may  be  maintained 
after  the  death  of  the  insured;  ^  what 
amounts  to  double  insurance  requiring  con- 
tribution between  insurers;  *«  the  validity 
of  an  agreement  for  arbitration .47  And  the 
doctrine  has  been  applied  in  numerous  cases 
involving  policies  of  marine  insurance.48 

But  the  decisions  of  the  highest  state 
court  construing  statutes  in  relation  to  in- 
surance are  in  general  binding  upon  the 
Federal  courts.  It  has  been  specifically  so 
held  or  declared  with  reference  to  the  con- 
struction of  a  state  statute  penalizing  life 
insurance  companies  for  failure  to  pay 
loses ;  49  as  to  statutes  relating  to  suicide  as 
a  defense;  ^  excluding  applications  from 
evidence  when  a  copy  is  not  attached  to  the 
policy;  61  the  applicability  to  policies  issued 
by  a  foreign  company,  of  a  state  statute 
making  policies  nonforfeitable  for  default 


in  pa3rment  of  premium.!^'  So,  the  con- 
struction of  the  charter  of  an  insurance 
company,  although  obtained  under  a  general 
law,  pertains  to  the  state  court,  just  as  if 
it  were  granted  by  a  special  act  of  the 
legislature.*'  And  it  has  been  held  by  the 
circuit  court  of  appeals  that  the  decisions 
of  the  state  court  are  controlling  on  the 
question  whether  the  public  policy  of  the 
state  precludes  recovery  under  a  policy  is- 
sued by  a  mutual  insurance  company  creat- 
ed by  a  special  act  of  the  legislature,  where 
the  insured  was  executed  for  crime.&s«  But 
it'  has  been  held  that  when  a  state  statute 
is  merely  declaratory  of  a  general  principle 
in  relation  to  insurance,  is  clear  and  un- 
ambiguous in  its  terms,  and  the  state 
court,  by  apparent , construct  ion,  writes  into 
the  statute  a  fundamental  chan)^e  in  such 
general  law,  its  decisions  will  not  be  re- 
garded as  binding  upon  the  Federal 
courts.** 


by  counsel  was  not  based  upon  any  pe- 
culiar feature  of  the  statutes  of  limita- 
tion differentiating  them  from  similar  stat- 
utes in  other  jurisdictions;  and  that  the 
reasoning  upon  which  it  was  based  was 
equally  applicable  to  any  jurisdiction.  It 
is  otherwise,  of  course,  if  there  is  an  ex- 
press statutory  provision  on  the  point. 
Small  V.  Westchester  F.  Ins.  Co.  61  Fed. 
789. 

44  Travelers'  Ins.  Co.  v.  Thome,  38  L.R.A. 
(N.S.)  626,  103  C.  C.  A.  436,  180  Fed.  82, 
certiorari  denied  in  220  U.  S.  614,  55  L. 
ed.  610,  31  Sup.  Ct.  Rep.  719. 

45  Union  L.  Ins.  Co.  v.  Riggs,  123  Fed. 
312. 

46  Meigs  v.- London  Assur.  Co.  326  Fed. 
781,  affirmed  in  68  C.  C.  A.  249,  134  Fed. 
1021. 

47  Jefferson  F.  Ins.  Co.  v.  Bieroe,  183  Fed. 
588. 

48  Washburn  &  M.  Mfg.  Co.  v.  Reliance 
M.  Ins.  Co.  179  U.  S.  1,  45  L.  ed.  49,  27 
Sup.  Ct.  Rep.  1,  affirming  27  C.  C.  A.  134, 
50  U.  S.  App.  231,  82  Fed.  296;  Robinson 
v.  Commonwealth  Ins.  Co.  3  Sumn.  220, 
Fed.  Cas.  No.  11,949  (total  loss;  abandon- 
ment; calculating  half  value);  Gloucester 
Ins.  Co.  V.  Younger,  2  Curt.  C.  C.  322,  Fed. 
Cas.  No.  5,487  (abandonment;  acceptance 
by  underwriter)  ;  Williams  v.  Suffolk  Ins. 
Co.  3  Sumn.  270,  Fed.  Cas.  No.  17,738  (lia- 
bility for  loss  remotely  caused  by  negli- 
ecence  of  master  or  crew) ;  Mutual  Safety 
Ins.  Co.  V.  The  George,  Olcott,  89,  Fed.  Cas. 
No.  9,981  (general  average;  voluntary 
stranding  to  save  cargo). 

49  Iowa  L.  Ins.  Co.  v.  Lewis,  187  U.  S. 
335,  47  Jm  ed.  204,  23  Sup.  Ct.  Rep.  126. 

W  Knights  Templars'  &  M.  Life  Indem- 
nity Co.  V.  Jarman,  187  U.  S.  197,  47  L.  ed. 
139,  23  Sup.  Ct.  Rep.  108. 

61  Manhattan    L.    Ins.    Co.    ▼.    Albro,    62 
C.  C.  A.  213,  127   Fed.  281    (admisaibility 
of  oral   statements  afterwards  included  in 
application). 
40  L.R.A.(N.S.) 


MMcClain  v.  Provident  Sav.  Life  Assnr. 
Soc.  49  C.  C.  A.  31,  110  Fed.  80,  certiorari 
denied  in  184  U.  S.  699,  46  L.  ed.  765,  22 
Sup.  Ct.  Rep.  938.  The  case  of  New  York 
L.  Ins.  Co.  V.  Cravens,  178  U.  S.  389,  44 
L.  ed.  1116',  20  Sup.  Ct.  Rep.  962,  holding 
state  court  interpretation  on  that  point 
conclusive,  is  not  in  point,  as  the  case 
arose  on  error  to  the  state  court. 
'  M  Equitable  Life  Assur.  Soc.  v.  Brown, 
213  U.  S.  25,  53  L.  ed.  682,  29  Sup.  Ct. 
Rep.  404. 

M»McCue  V.  Northwestern  Mut.  L.  Ins. 
Co.  93  C.  C.  A.  71,  167  Fed.  435.  The 
circuit  court  of  appeals  was  of  the  opinion 
that  the  contract,  in  question  was  gov- 
erned by  the  law  of  Wisconsin,  where  the 
company  was  incorporated,  and,  in  con- 
formity with  the  text,  held  that  the  deci- 
sions of  the  supreme  court  of  Wisconsin 
were  conclusive  as  to  the  public  policy  of 
the  state.  This  decision  was  reversed  by 
the  Supreme  Court  in  223  U.  S.  234,  5*6 
L.  ed.  419,  38  L.R.A.(N.S.)  57,  32  Sup.  Ct. 
Rep.  220.  The  latter  court,  however,  was 
of  the  opinion  that  the  policy  was  governed, 
not  by  the  law  of  Wisconsin,  but  by  the  ) 
law  of  Virginia,  and  as  there  was  no  con- 
flict between  the  Virginia  decisions  and 
the  Federal  decisions  on  the  point,  the 
court  said  in  effect  that  it  was  not  called 
upon  to  decide  whether  it  would  have  had 
to  yield  to  the  Virginia  decisions  if  they 
had  been  contrary  to  the  Federal  decisions. 

54  Mutual  L.  Ins.  Co.  v.  Lane,  151  Fed. 
276,  refusing  to  follow  the  decisions  of  the 
Georgia  supreme  court  that  a  valid  as- 
signment of  a  policy  of  life  insurance  may 
be  made  to  one  having  no  insurable  interest 
in  the  life  of  insured,  although  they  pur- 
ported to  rest  upon  and  be  a  construction 
of  the  Code  provisions  of  the  state  on  the 
subject.  See  further,  as  to  the  exception 
applied  in  this  case,  supra,  m.  g. 
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5.  Carriers*  contracts. 

In  the  absence  of  local  statutes,  ques- 
tions affecting  the  contracts  of  carriers 
and  their  liability  eof  contractu  or  ea  delicto 
are  regwrded  as  questions  of  general  law, 
aa  to  which  the  decisions  of  the  state  court 
are  not  binding  upon  the  Federal  court. 
Thus,  the  Federal  courts  will  exercise  their 
own  independent  judgment  upon  the  ques- 
tion what  constitutes  a  contract  of  car- 
riage; M  as  to  the  character  of  a  passen- 
ger's legal  rights  and  the  carrier's  liabil- 
ity; Bte  and  specifically  whether  the  mistake 
of  a  ticket  agent  excuses  the  act  of  a  con- 
ductor in  ejecting  a  passenger;  ^  as  to  the 
liability  of  the  carrier  for  punitive  or  ex- 
emplary damages  for  the  wanton  miscon- 
duct of  a  conductor  toward  a  passenger;  ^f 
the  duty  which  the  carrier  owes  to  the 
shipper  in  respect  of  the  condition  of 
cars ;  B8  the  validity  of  a  stipulation  against 
liability  for  negligence.B9  It  has  been  said, 
however,  that  upon  considerations  of  com- 
ity and  in  the  orderly  administration  of 
law,  the  decisions  of  the  highest  state  court 
in  an  action  between  the  same  parties  and 
upon  the  same  facts,  though  not  controlling, 
will  be  followed  by  the  Federal  court,  even 
though  it  may  not  be  wholly  in  accord  up- 
on the  question  of  negligence  presented.^o 

The  duty  of  the  Federal  courts  to  abide 
by  the  decisions  of  the  highest  state  court 
construing  statutes  in  relation  to  carriers 


has  been  declared  in  a  number  of  cases 
in  the  United  States  Supreme  Court,  which 
are  not  in  point  in  this  note,  because  the 
cases  came  up  on  error  to  the  state  court, 
and  upon  a  question  under  the  Federal 
Constitution.6i  However,  in  actions  in 
which  the  jurisdfction  of  the  Federal  courts 
rested  upon  diversity  of  citizenship,  it  has 
been  held  that  they  are  bound  by  decisions 
of  the  highest  state  court  as  to  validity, 
under  the  state  Constitution,  of  a  statute 
imposing  an  absolute  liability  upon  carriers 
for  injuries  to  passengers;  M  whether  a  stip- 
ulation limiting  liability  to  a  fixed  valua- 
tion violates  a  provision  of  the  state  Code 
declaring  that  a  common  carrier  shall  not 
exempt  itself  from  liability  for  grnt/s  negli- 
gence by  any  contract  made  in  anticipa- 
tion thereof .88  And  so,  while  recognizing 
that  the  qu3stion  whether  a  railway  mail 
clerk  is  to  be  regarded  as  a  passenger  is, 
in  the  absence  of  statute,  a  general  ques- 
tion, as  to  which  the  decisions  of  the  state 
court  are  not  controlling  upon  the  Federal 
court,  it  has  been  held  that  a  decision  of 
the  state  court  on  that  point,  under  a 
statute  providing  in  effect  that  when  one 
not  an  employee  is  injured  while  lawfully 
employed  in  or  about  any  train  or  car,  the 
right  to  recover  shall  be  such  only  as  would 
exist  if  such  person  were  an  employee, 
but  that  the  provision  shall  not  apply  to 

passengers,  is  binding  upon  the  Federal 
court.M 


WMyrick  ▼.  Michigan  C.  R.  Co.  107  U.  S. 
102,  27  L.  ed.  325,  I  Sup.  Ct.  Rep.  426. 

M»  Baltimore  &  0.  R.  Co.  v.  Thornton, 
110  C.  C.  A.  602,  188  Fed.  868. 

M  Ibid. 

WLake  Shore  &  M.  S.  R.  Co.  v.  Prentice, 
147  U.  S.  101,  37  L.  ed..07,  13  Sup.  Ct. 
Rep.  261. 

M  Pennsylvania  R.  Co.  v.  Hummel,  92  C. 
C.  A.  641,  167  Fed.  89. 

WNew  York  C.  R.  Co.  v.  Lockwood,  17 
Wall.  357,  367,  21  L.  ed.  627,  636;  Liver- 
pool &  G.  W.  Steam  Co.  Phenix  Ins.  Co. 
129  U.  S.  397,  32  L.  ed.  788,  9  Sup.  Ct. 
Rep.  469;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Solan,  169  U.  S.  133,  42  L.  ed.  688,  18  Sup. 
Ct.  Rep.  289  {obiter) ;  Eells  v.  St.  Louis, 
K.  &  N.  W.  R.  Co.  62  Fed.  903.  But  see 
contra,  Blackwell  v.  Southern  P.  Co.  184 
Fed.  489,  citing  Pennsylvania  R.  Co.  v. 
Hughes,  191  U.  S.  477,  48  L.  ed.  268,  24 
Sup.  Ct.  Rep.  132,  in  support  of  its  propo- 
sition that  where  Congress  has  not  legis- 
lated on  the  subject,  the  Federal  courts 
will  follow  the  declared  policy  of  the  state, 
as  found  either  in  its  statutes  or  judicial 
decisions.  The  Hughes  Case  arose  on  writ 
of  error  to  the  state  court,  and  for  that 
reason  is  not  in  point. 

«OMeams  v.  Central  R.  Co.  71  C.  C.  A. 
331,  139  Fed.  643.  In  this  instance,  how- 
ever, there  was  no  variance  between  the 
views  of  the  state  and  of  the  Federal  court. 
40  L.R.A.(N.S.) 


81  See,  for  example,  Hall  v.  DeCuir,  96 
U.  S.  485,  24  L.  ed.  547;  Wabash,  St.  L. 
A  P.  R.  Co.  V.  Illinois,  118  U.  S.  557,  30 
L.  ed.  244,  1  Inters.  Com.  Rep.  31,  7  Sup. 
Ct.  Rep.  4;  Louisville,  N.  O.  &  T.  R.  Co.  v. 
Mississippi,  133  U.  S.  587,  33  L.  ed.  784, 
2  Inters.  Com.  Rep.  801,  10  Sup.  Ct.  Rep. 
348;  Hlinois  C.  R.  Co.  v.  Hlinois,  163  U. 
S.  142,  41  L.  ed.  107,  16  Sup.  Ct.  Rep. 
3096;  Missouri  P.  R.  Co.  v.  Nebraska, 
164  U.  S.  403,  41  L.  ed.  489,  17  Sup.  Ct. 
Rep.  130;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Solan,  369  U.  S.  333,  42  L.  ed.  688,  18 
Sup.  Ct.  Rep.  289;  Missouri,  K.  &  T.  R. 
Co.  V.  McCann,  174  U.  S.  580,  43  L.  ed. 
1093,  39  Sup.  Ct.  Rep.  765;  Chesapeake  & 
O.  R.  Co.  V.  Kentucky,  179  U.  S.  388,  45 
L.  ed.  244,  21  Sup.  Ct.  Rep.  101;  Louis- 
ville &  N.  R.  Co.  V.  Kentucky,  183  U.  S. 
503,  46  L.  ed.  298,  22  Sup.  Ct.  Rep.  96. 

68  Clark  v.  Russell,  38  C.  C.  A.  641,  97 
Fed.  900. 

68  Blackwell  v.  Southern  P.  Co.  184  Fed. 
489   (Cal.  Code  provision). 

64yarrinpton  v.  Delaware  &  H.  Co.  143 
Fed.  565,  affirmed  in  81  C.  C.  A.  622,  162 
Fed.  306.  The  decision  of  the  state  court 
was  followed  notwitlistanding  that  in  the 
opinion  of  the  Federal  court  it  was  er- 
roneous. The  Federal  court  said  that  if 
the  state  court  had  merely  decided  that  a 
railway  mail  clerk  was  not  a  passenger, 
that  being  a  question  of  general  law,  the 
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0.  Telegraphs, 

The  liability  of  a  telegraph  company  for 
failure  promptly  to  deliver  a  measage^^B  and 
the  validity  of  a  contract  exempting  the 
company  from  liability  beyond  the  amount 
paid,^  are  questions  of  general  law,  aa  to 
which,  in  the  absence  of  a  local  statute, 
the  decisions  of  the  state  court  are  not  con- 
trolling. And  the  same  is  true  of  the  fight 
to  recover  for  mental  anguish  on  account  of 
the  breach  of  duty  of  a  telegraph  com- 
pany .67 

And  it  has  even  been  held  that  the  Fed- 
eral court  does  not  lose  its  right  to  decide, 
as  an  independent  question,  whether  dam- 
ages for  mental  anguish  may  be  recovered 
by  reason  of  state  decisions  upholding  such 
right  under  a  statute  which  does  not  deal 
with  that  particular  question,  but  declares 
generally  that  a  telegraph  company  shall 
be  liable  in  case  of  unreasonable  delay  in 
delivering  a  telegram.^* 

5.  Contracts  in  relation  to  property. 

1,  Deeds,  mortgages,  and  leases  of  real 

property, 

Ab  has  been  seen,  the  tendency  is  to 
regard  questions  concerning  real  property 
as  local  questions,  as  to  which  the  decisions 
of  the  state  court  are  controlling.  Ques- 
tions concerning  the  construction  or  effect  of 
deeds  and  mortgages  of  real  property  have, 
however,  in  some  instances,  been  regarded  as 
general  questions,  as  to  which  the  Fed- 
eral courts  may  exercise  their  own  inde- 
pendent judgment,  and  are  not  concluded 
by  the  decisions  of  the  state  court.  Thus, 
in  a  case  w  decided  shortly  after  Swift  v. 
Tyson,  the  United  States  Supreme  Court 
declared  that  the  decisions  of  the  state 
court  upon  the  construction  of  a  deed  as 


to  matters  and  language  belonging  to  the 
conunon  law,  and  not  to  any  local  statute, 
although  entitled  to  high  respect,  are  not 
conclusive  upon  the  Supreme  Court.  And 
in  another  early  case  70  the  question 
whether  an  instrument  which  purports  on 
its  face  to  be  an  absolute  conveyance  may 
be  shown  by  extrinsic  evidence  to  be  a 
mortgage  was  declared  to  be  one  depending 
upon  general  principles  of  equity  juris- 
prudence, concerning  which  the  court  would 
be  governed  by  its  own  view  of  those 
principles,  and  would  not  hold  itself  bound 
by  the  decision  of  the  state  court. 

Upon  the  other  hand,  it  has  been  de« 
dared  to  be  well  settled  that  the  Federal 
court  will  adopt  the  local  law  of  real  prop- 
erty as  sustained  by  the  decisions  of  the 
state  court,  whether  those  decisions  are 
grounded  upon  the  construction  of  state 
statutes  or  form  a  part  of  the  unwritten 
law,  and  therefore,  where  it  appears  that, 
by  a  course  of  decision  in  the  courts  of  the 
state,  certain  language  found  in  a  deed, 
will,  or  other  muniment  of  title,  is  there 
held  to  grant  a  certain  estate  or  to  confer 
certain  rights,  the  Federal  courts  will  give 
the  same  effect  to  the  language.Ti  So  it' 
has  been  held  that  the  decisions  of  the  high- 
est state  court  are  binding  upon  the  ques- 
tion whether  a  deed  reserving  a  vendors' 
lien  vests  title  in  the  grantee ;  7»  whether 
an  eviction  was  by  virtue  of  the  act  of  a 
holder  of  a  paramount  title,  so  as  to  come 
within  the  operation  of  a  covenant  in  a 
deed;  78  whether  the  granting  clause  will 
prevail  in  case  of  a  conflict  with  the  other 
parts  of  the  deed.74 

So  it  has  been  declared  generally  that 
the  settled  law  of  a  state  on  the  subject 
of  mortgages  is' regarded  as  a  rule  of  prop- 
erty, and  the  Federal  courts  are  governed 
by  the  statute  and   decision  of  the   court 


Federal  court  would  not  be  bound  by  it, 
but  that  the  decision  of  the  state  court 
was  that  a  railway  mail  clerk  was  not  a 
passenger  within  the  meaning  of  the  stat- 
ute whereby  the  company's  responsibility 
is  defined,  and  the  decision  therefore  inter- 
preted the  statute,  and  could  not  be  dis- 
regarded. 

66  Western  U.  Teleg.  Co.  v.  Wood,  21 
L.R.A.  706,  6  C.  C.  A.  432,  13  U.  S.  App. 
317,  57   Fed.  471. 

e«  Western  U.  Teleg.  Co.  v.  Cook,  9  C.  C. 
A.  680,  15  U.  S.  App.  446,  61  Fed.  624. 

«7  Western  U.  Teleg.  Co.  v.  Sklar,  61  C. 
C.  A.  281,  126  Fed.  295;  Western  U.  Teleg. 
Co.  V.  Burris,  102  C.  C.  A.  386,  179  Fed. 
92. 

««  W^estern  U.  Teleg.  Co.  v.  Sklar,  supra. 
See,  further,  as  to  the  exception  here  ap- 
plied to  the  general  rule  that  decisions  un- 
der state  statutes  must  be  followed,  supra, 
HI.  e. 
40  I^.R,A.(N.S.) 


WFoxcroft  v.  Mallett,  4  How.  353,  11 
L.  ed.  1008.  In  Thomas  v.  Hatch,  3  Suran. 
170,  Fed.  Cas.  No.  13,899,  Judge  Story,  re- 
ferring to  the  construction  of  a  deed  rela- 
tively to  amount  conveyed,  said  that  if  the 
question  were  one  of  purely  local  law,  the 
Federal  court  should  not  hesitate  to  follow 
the  decision,  but  that  the  interpretation  of 
the  deed  on  the  point  in  question  was  in 
no  just  sense  a  part  of  the  local  law. 

70  Russell  V.  Southard,  12  How.  139,  13 
L.  ed.  927.  See,  further,  as  to  question  of 
equity  jurisprudence,  infra,  IV.  w. 

7iBuford  V.  Kerr,  33  C.  C.  A.  106,  62 
U.  S.  App.  270,  90  Fed.  513,  affirming  86 
Fed.  97. 

7a  Oliver  v.  Clarke,  45  C.  C.  A.  360,  106 
Fed.  402. 

73  Pabst  Brewing  Co.  v.  Thorley,  76  C.  0. 
A.  87,  145  Fed.  117. 

74  Dickson  v.  Wildman,  106  C.  C.  A.  618, 
183  Fed.  398. 


NOTE  TO  SNARE  4k  TRIEST  CO.  v.    FRIEDMAN. 


415 


of  lut  resort  of  the  state  where  the  mort- 
gaged property  is  8ituated.75  And  the  rule 
has  been  applied  to  the  nature  and  extent 
of  the  mortgagee's  rights ;  76  and  specific- 
ally to  his  right  to  possession;  Ti  to  the 
validity  of  a  stipulation  for  attorneys'  fees 
in  case  of  foreclosure;  ''^  and  the  rights  of 
te  assignee  of  a  bond  and  mortgage  as 
against  defenses  available  between  the  origi- 
nal parties.?*  So  the  Federal  courts  will 
follow  the  decisions  of  the  state  court  upon 
question  peculiar  to  mining  leases;  79a  as 
to  interest  recoverable  on  arrears  of  ground 
rent.TSb  So  the  question  whether  a  written 
contract  amounts  to  an  option  or  a  sale 
of  a  vein  of  coal  underlying  land  is  one 
as  to  which  decisions  of  the  state  court 
establishing  a  local  rule  .are  controlling 
upon  the  Federal  court.'Wo  And,'  a  fortiori, 
the  Federal  courts  are  ordinarily  bound 
to  follow  the  decisions  of  the  highest  state 
courts   as  to   the   construction   and   effect 


of  statutes  in  relation  to  deeds  or  mort- 
gages of  real  property;  and  this  rule 
has  been  specifically  applied  to  decisions 
under  statutes  as  to  the  effect  of  a  tran- 
saction as  a  mortgage;  M  acknowledge- 
ment; 81  amount  secured;  8*  the  legality  of 
foreclosure  proceedings;  ^  the  right  of 
mortgagee  to  rents  and  profits  pending  fore- 
closure; ^  whether  fee  vests  in  mortgagee 
upon  the  default  of  the  mortgagor;  >>  re- 
demption from  foreclosure  sale;  ^  the  order 
in  which  parcels  sold  subsequently  to  the 
mortgage  shall  be  subjected  to  the  satis- 
faction thereof;  97  the  character  and  extent 
of  title  acquired  under  foreclosure  in  the 
state  court.99  While  the  Federal  courts 
will  doubtless  in  most  cases  continue  to 
follow  the  decisions  of  the  state  court  upon 
questions  as  to  contracts  in  relation  to 
real  property,  whether  they  depend  upon 
statutes  or  the  common  law,  it  would  seem 
that   under    the   majority   opinion   of   the 


7BHaggart  ▼.  Wilczinski,  74  C.  C.  A. 
176,  143  Fed.  22. 

76  Omaha  v.  Omaha  Water  Co.  112  C.  C. 
A.  604,  102  Fed.  246. 

77Semple  v.  Bank  of  British  Columbia, 
5  Sawy.  88,  Fed.  Gas.  No.  12,659. 

TSBendey  v.  Townsend,  100  U.  S.  666, 
27  L.  ed.  1066,  3  Sup.  Ct.  Rep.  482;  Dodge 
V.  Tulleys,  144  U.  S.  461,  36  L.  ed.  601,  12 
Sup.  Ct.  Rep.  28;  Gray  v.  Havemeyer,  3 
C.  C.  A.  497,  10  U.  8.  App.  466,  63  Fed. 
174.  State  decisions,  however,  will  not  pre- 
vent Federal  court  from  making  reasonable 
allowance  for  counsel  fees.  Dodge  y.  Tul- 
leys, supra. 

7»McFarlane  v.  Griffith,  4  Wash.  C*  C. 
686,  Fed.  Cas.  No.  8,790. 

79*  Foster  y.  Elk  Fork  Oil  &  Gas  Co.  32 
C.  C.  A.  660,  61  U.  8.  App.  676,  90  Fed. 
178. 

79b  Newman  y.  Keffer,  Brunner,  Colo.  Cas. 
502,  Fed.  Cas.  No.   10,177. 

79o  Fretts  v.  Shriver,  181  Fed.  279.  The 
court,  however,  said  that  the  Federal  court 
would  not  be  bound  to  follow  a  single  de- 
cision of  the  state  court  of  last  resort, 
especially  when  such  state  decision  was 
rendered  since  the  institution  of  the  suit 
in  the  Federal  court. 

90  Pioneer  Gold  Min.  Co.  ▼.  Baker,  10 
Sawy.  639,  23  Fed.  258. 

9iM'Keen  v.  Delancy,  6  Cranch,  22,  3 
L.  ed.  26;  Berry  v.  Northwestern  &  P. 
Hypotheek  Bank,  36  C.  C.  A.  186,  03  Fed. 
44;  Gillespie  v.  Pocahontas  Coal  &  Coke 
Co.  91  C.  C.  A.  494,  163  Fed.  992. 

So,  in  Lewis  v.  Herrera,  208  U.  S.  309, 
52  L.  ed.  606,  28  Sup.  Ct.  Rep.  412,  it  was 
held  that  the  construction  of  a  territorial 
statute  on  this  subject  by  the  local  courts 
was  of  great,  if  not  controlling,  weight. 

99  Whitney  v.  Whitney  Elevator  &  Ware- 
house Co.  180  Fed.  187. 

99  Bacon  ▼.  Northwestern  Mut.  L.  Ins. 
Co.  131  U.  S.  268,  33  L.  ed.  128,  9  Sup. 
Ct.  Rep.  787.  The  court  remarked  that  it 
40  L,R.A.(N.S.) 


would  follow  the  rulin^r  of  the  state  su- 
preme court  on  this  point,  even  though  it 
might  have  some  doubts  upon  it  as  an  origi- 
nal proposition.  Sullivan  v.  Portland,  4 
Cliff.  212,  Fed.  Cas.  No.  13,696. 

94  Union  Mut.  L.  Ins.  Co.  v.  Union  Mills 
Plaster  Co.  3  L.R.A.  90,  37  Fed.  286. 

96  Russell  Y.  Ely,  2  Black,  676,  17  L.  ed. 
268. 

96  Metropolitan  Nat.  Bank  v.  Connecticut 
Mut.  L.  Ins.  Co.  131  U.  S.  CLXII.  and 
24  L.  ed.  1011;  Jackson  k  S.  Co.  v.  Bur- 
lington &  L.  R.  Co.  29  Fed.  474;  Traer  v. 
Fowler,  76  C.  C.  A.  640,  144  Fed.   810. 

In  the  following  cases,  the  decision  on 
this  point  is  simply  to  the  effect  that  the 
state  statutes  relating  to  redemption  are 
binding  upon  the  Federal  courts  in  suits 
to  foreclose,  there  apparently  being  no 
question  as  to  the  effect  of  state  decisions 
under  those  statutes:  Brine  v.  Hartford 
F.  Ins.  Co.  96  U.  S.  627,  24  L.  ed.  858; 
Swift  V.  Smith,  102  U.  S.  442,  26  L.  ed. 
193;  Connecticut  Mut.  L.  Ins.  Co.  v.  Cush- 
man,  108  U.  S.  61,  27  L.  ed.  648,  2  Sup. 
Ct.  Rep.  236;  Parker  v.  Dacres,  130  U.  S. 
43,  32  L.  ed.  848,  9  Sup.  Ct.  Rep.  433. 

But  the  Federal  courts,  in  giving  sub- 
stantial effect  to  the  right  of  redemption 
secured  by  a  state  statute,  may  adhere  to 
their  own  mode  of  procedure.  Allis  v. 
Northwestern  Mut.  L.  Ins.  Co.  97  U.  S.  144, 
24  L.  ed.  1008.  As  stated  at  the  beginning 
of  the  note,  it  does  not  purport  to  deal 
with  the  (question  whether  a  particular 
statute  is  binding  upon  the  Federal  courts; 
but  presupposes  that  a  statute  explicit  in 
terms  would  be  binding.  Otherwise,  of 
course,  the  distinctive  question  presented  in 
this  note  could  not  arise. 

97  0rvis  V.  Powell,  98  U.  S.  176,  26  L. 
ed.  238. 

99Hearfield  v.  Bridges,  21  C.  C.  A.  212, 
44  U.  S.  App.  674,  75  Fed.  47,  affirming 
67  Fed.  333. 

But  in  Julian  y.  Central  Trust  Co.  193 
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Supreme  Court  in  the  Kubn  Ca8e,89  they 
are  at  liberty  to  decline  to  do  so  as  to  de- 
cisions of  the  state  court  that  had  not  be- 
come rules  of  property  at  the  time  the 
rights  in  question  accrued;  and  this  not- 
withstanding that  there  has  been  no  change 
in  decisions  in  the  state  court. 

2.  Chattel  mortgages;  conditional  sales. 

Questions  relating  to  chattel  mortgages 
are,  in  general,  regarded  as  local  questions, 
as  to  which  the  decisions  of  the  state  court 
are  controlling  upon  the  Federal  courts, 
assuming  that  the  particular  question  is 
not  affected  by  the  Federal  law.  It  has 
been  so  held  as  to  the  question  whether 
taking  possession  under  an  unrecorded  chat- 
tel mortgage  amounts  to  a  fraudulent  pre- 
ference; 90  the  validity  of  a  chattel  mort- 
gage covering  after-acquired  property,91  or 
property  consumable  in  the  use ;  9S  its  valid- 
ity as  affected  by  a  provision  giving  the 


mortgagor  the  right  to  retain  possession 
and  make  8aIes,9S  or  by  the  reservation  of 
the  mortgagor's  exemption.^ 

So,  the  question  as  to  the  validity  and 
effect  of  a  chattel  mortgage  which  is  not 
filed  as  provided  by  statute  is  a  local  ques- 
tion, as  to  which  the  decisions  of  the  state 
court  are  controlling,  assuming  that  the 
statute  itself  is  binding  upon  the  Fed- 
eral courts.OB 

The  Federal  courts  will  also  follow  the 
decision  of  the  highest  state  court  as  to 
the  construction  of  statutes  in  relation  to 
conditional  sales,  and  the  effect  of  the 
failure  to  file  the  contract.^* 

So,  the  question  whether  a  contract  in  re- 
lation to  personal  property  is  one  for  a 
conditional  sale  or  a  lease,^?  or  a  bailment 
or  sale,98  has  been  held  a  question  of  local 
state  law.  It  is  to  be  understood  that  this 
subdivision,  in  conformity  to  the  scope  of 
the  note  as  outlined  at  the  beginning,  deals 
only  with  cases  that  proceed  upon  the  as- 


U.  S^  93,  48  L.  ed.  629,  24  Sup.  Ct.  Rep. 
399,  holding  that  the  determination  by  a 
state  court  that  the  property  covered  by  a 
mortgage  of  all  property  and  franchises  of 
a  railroad  company  remains  liable  after  a 
sale  under  a  Federal  court  decree  of  fore- 
closure, for  the  debts  thereafter  accruing 
against  the  mortgagor,  because  of  the  pur- 
chaser's failure  to  organize  a  domestic  cor- 
poration, is  not  conclusive  on  the  Federal 
Supreme  Court  in  determining  the  rights 
secured  by  the  purchaser  under  such  a  de- 
cree, the  court  said:  "This  decision  of  the 
highest  court  of  the  state  was  made  after 
the  rights  of  the  Southern  Railway  Com- 
pany, whatever  they  may  be,  had  accrued 
in  the  property  and  franchise  of  the  West- 
ern North  Carolina  Railroad  Company, 
and,  while  entitled  to  the  highest  respect 
and  consideration,  is  not  conclusive  upon 
this  court  in  determining  the  rights  se" 
cured  to  the  purchaser  under  the  decree  of 
foreclosure  in  a  Federal  court." 

W  Kuhn  v.  Fairmont  Coal  Co.  216  U.  S. 
349,  54  L.  ed.  228,  30  Sup.  Ct.  Rep.  140. 
And  see  Fretts  v.  Shriver,  ante,  note  79,  c. 
See  also,  as  to  what  is  necessary  to  a  rule 
of  property  binding  upon  the  Federal 
courts,  supra  II.  b. 

90  Humphrey  v.  Tatman,  198  U.  S.  91,  49 
L.  ed.  956,  25  Sup.  Ct.  Rep.  567. 

W  Thompson  v.  Fairbanks,  196  U.  S.  516, 
49  L.  ed.  577,  25  Sup.  Ct.  Rep.  306;  Ameri- 
can Surety  Co.  v.  Worcester  Cycle  Mfg.  Co. 
100  Fed.  40. 

In  .Re  Hurley,  185  Fed.  851,  the  court  ex- 
pressly states  that  had  the  chattel  mort- 
gagee taken  possession  of  after-acquired 
property  before  the  commencement  of  bank- 
ruptcy proceedings,  her  right  to  hold  it  as 
against  the  trustee  would  have  been  a  ques- 
tion of  Massachusetts  law,  and  not  a  ques- 
tion depending  upon  the  bankruptcy  act. 
Apparently  the  decision  that  she  could  not 
Iiold  as  against  the  trustee  was  referred 
4Q  L.R.A.(N.S.) 


to  the  provision  of  the  bankruptcy  act, 
§  78,  by  which  the  title  of  the  trustee  re- 
lates back  to  the  date  of  the  adjudication. 

»«  Swager  v.  Smith,  194  Fed.  762. 

M  Morse  v.  Riblet,  22  Fed.  601;  Re  An- 
tigo  Screen  Door  Co.  59  C.  C.  A.  248,  123 
Fed.  249;  Dugan  v.  Beckett,  63  C.  C.  A. 
498,  129  Fed.  56;  Dodge  v.  Norlin,  66  C. 
C.  A.  425,  133  Fed.  363;  Re  First  Nat. 
Bank,  67  C.  C.  A.  536,  135  Fed.  62;  Johan- 
seu  Bros.  Shoe  Co.  v.  Alles,.  197  Fed.  274; 
Elheridge  v.  Sperry,  139  U.  S.  267.  35  L. 
ed.  171,  11  Sup.  Ct.  Rep.  565.  But  see 
contra,  Re  Hull,  115  Fed.  858. 

W  Wilson  V.  Perrin,  11  C.  C.  A.  66,  22 
U.  S.  App.  614,  02  Fed.  629. 

W  Cutler  V.  Huston,  158  U.  S.  423,  39 
L.  ed.  1040,  15  Sup.  Ct.  Rep.  868;  Re 
Oliver,  Fed.  C'as.  No.  10,492;  Re  Wade,  185 
Fed.  667;  Re  Shirley,  50  C.  C.  A.  252,  112 
Fed.  301;  Re  H.  G.  Andrae  Co.  117  Fed. 
561;  Re  Beede,  138  Fed.  441;  Re  Huxoll, 
113  C.  C.  A.  637,  193  Fed.  851;  Walter 
A.  Wood  Co.  V.  Eubanks,  95  C.  C.  A.  273, 
169  Fed.  929. 

96  Bryant  v.  Swofford  Bros.  Dry  Goods 
Co.  214'U.  S.  279,  53  L.  ed.  997,  29  Sup.  Ct. 
Rep.  614;  York  Mfg.  Co.  v.  Cassell,  201 
U.  S.  344,  50  L.  ed.  782,  26  Sup.  Ct.  Rep. 
481;  Re  Burke,  168  Fed.  994;  Hamilton  v. 
David  C.  Bcgi;s  Co.  179  Fed.  949.  In  the 
Hamilton  Case  and  the  York  Mfg.  Co. 
Case,  the  position  of  the  state  court  on 
this  point  was  deduced  from  its  position 
with  respect  of  chattel  mortgages  under  a 
similar  statute. 

97  Re  Sheets  Printing  &  Mfg.  Co.  136  Fed. 
989,  affirmed  in  74  C.  C.  A.  463,  143  Fed. 
315. 

98  Re  Heckathorn,  144  Fed.  499. 

The  decision  referred  to  in  Henderson  T, 
Phillips,  178  Fed.  374,  as  strongly  persua- 
sive, but  not  controlling,  on  the  question 
whether  an  instrument  was  a  contract  for 
the  si^le  of  a  corporate  stock*  or  an  optioOt 
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ramption  that  an  explicit  state  statute  on 
the  point  in  question  would  have  been  bind- 
ing upon  the  Federal  as  well  as  the  state 
court,  and  merely  inquire  whether  the  Fed- 
eral court  is  bound  to  follow  the  decisions 
of  the  highest  state  court  when  the  point 
is  not  explicitly  covered  by  such  a  statute. 
It  has  no  concern  with  the  question  whether 
the  provision  of  the  Federal  bankruptcy  act 
displaces  the  state  law  on  a  particular  ques- 
tion. 

e,  TiUe  and  inoidetUa  of  real  property , 
generally;  water  rights. 

Most  questions  relating  to  real  property, 
though  depending  upon  common-law  princi- 
ples, are  regarded  as  local  questions,  as  to 
which  the  decisions  of  the  highest  state 
court  are  binding  upon  the  Federal  court, 
at  least  if  they  have  become  rules  of  prop- 
erty, and  assuming,  of  course,  that  the  ques- 
tion is  one  as  to  which  an  explicit  state 
statute  would  concededly  govern  to  the 
exclusion  of  any  Federal  statute. 


It  was  said  in  an  early  case:  "There  is 
no  principle  better  established  and  more 
uniformly  adhered  to  in  this  court,  than 
that  the  circuit  courts,  in  deciding  on  titles 
to  real  property  in  the  different  states,  are 
bound  to  decide  precisely  as  the  state  courts 
ought  to  do.  .  .  .  The  rules  of  prop- 
erty and  of  evidence,  whether  derived  from 
the  laws  or  adjudications  of  the  judicial 
tribunals  of  a  state,  furnish  the  guides  and 
rules  of  decision  in  those  of  the  Union  in 
all  cases  to  which  they  apply,  where  the 
Constitution,  treaties,  or  statutes  of  the 
United  States  do  not  otherwise  provide."*^ 

The  rule  has  been  specifically  applied  to 
the  sufficiency  of  an  equitable  title  to  sup- 
port ejectment;  iw  questions  of  boundary;  1 
and  specifically  the  question  whether  the 
title  of  an  abutting  owner  extends  to  the 
middle  of  the  street,  and  his  rights  there- 
in; 1*  priority  of  state  grants;  >  and  gen- 
erally as  to  questions  and  rights  incident 
to  the  title  of  real  property,  as,  for  ex- 
ample, what  constitutes  a  water  course;  > 
the  rights  of  riparian  owners;  ^  including 


not  a  decision  of  the  supreme  court  of 
the  state,  but  of  an  intermediate  appel- 
late court. 

MHinde  v.  Vattier,  5  Pet.  308,  8  L.  ed. 
168. 

To  the  same  effect,  as  to  the  effect  of 
the  state  decisions  in  respect  of  titles  to 
real  property,  are:  Taylor  v.  Brown,  6 
Cranch,  234,  3  L.  ed.  88;  Waring  v.  Jack- 
son, 1  Pet.  570,  7  L.  ed.  266;  Davis  v. 
Mason,  1  Pet.  603,  7  L.  ed.  239;  Henderson 
V.  Griffin,  5  Pet.  161,  8  L.  ed-  79;  Bodley 
V.  Taylor,  6  Oanch,  191,  3  L.  ed.  76;  Beau- 
regard V.  New  Orleans,  18  How.  497,  15  L. 
ed.  469;  White  v.  Burnley,  20  How.  236, 
16  L.  ed.  886;  League  v.  Egerey,  24  How. 
264,  16  L.  ed.  666-  Smith  v.  McCann,  24 
How.  398,  16  L.  ed.  714;  Suydam  v.  Wil- 
liamson, 24  How.  427,  16  L.  ed.  742;W.il- 
liamson  v.  Suydam,  6  Wall.  723,  18  L.  ed. 
967;  Bucher  ▼.  Cheshire  R,  Co.  126  U.  S. 
555,  31  L.  ed.  796,  8  Sup.  Ct.  Rep.  974; 
Clement  v.  Packer,  125  U.  8.  309,  31  L. 
ed.  721,  8  Sup.  Ct.  Rep.  907;  ftalsted  v. 
Buster,  140  U.  S.  273,  36  L.  ed.  484,  11 
Sup.  Ct.  Rep.  782;  Lowndes  v.-  Huntington, 
163  U.  S.  1,  38  L.  ed.  615,  14  Sup.  Ct. 
Rep.  758;  Re  Zug,  25  Pittsb.  L.  J.  29.  Fed. 
Ca«i.  No.  18,222;  Seefeld  v.  Duffer,  103  C. 
C.  A.. 32,  179  Fed.  214,  certiorari  denied  in 
220  U.  S.  616,  56  L.  ed.  611,  31  Sup.  Ct. 
Rcf*  720.  This  general  rule  was  conceded 
in  Marlatt  v.  Silk,  36  U.  S.  1,  9  L.  ed.  609, 
but  held  not  to  apply  where  the  question 
arises  and  is  to  be  decided  by  a  compact  be- 
tween two  states. 

100  Smith  V.  McCann,  24  How.  398,  16  L. 
ed.  714. 

1  Preston  v.  Bowmar,  6  Wheat.  581,  6  L. 
ed.  336  (question  whether  course  shall 
yield  to  distance,  or  vice  versa) ;  United 
States  V.  Roselius,  ]5  How.  31,  14  L.  ed, 
587  (boundary  of  grant). 
40  L.R,A,(N.S.)  27 


But  in  Davis  v.  Commonwealth  Land  & 
Lumber  Co.  141  Fed.  711,  it  was  held  that 
the  decision  of  the  state  court  on  a  ques- 
tion of  boundary,  though  entitled  to  the 
highest  consideration,  was  not  binding  upon 
the  Federal  court,  where  the  state  action 
was  not  seriously  contested,  and  was  appar- 
ently brought  with  a  view  to  its  effect  on 
pending  Federal  actions,  and  the  decision 
gave  the  tract  only  about  one  half  the 
area  given  it  by  a  prior  decision  in  the  Fed- 
eral court. 
-  la  Snabe  &  T.  Co.  v.  Fbiedicait. 

« North  Carolina  Min.  Co.  v.  Westfeldt, 
161  Fed.  290,  reversed  on  another  point  in 
92  C.  C.  A.  378,  166  Fed.  706.  And  see 
Best  V.  Polk,  18  Wall.  112,  21  L.  ed.  805, 
holding  that  decisions  of  the  highest  court 
of  Mississippi,  that,  the  Indian  reserve, 
under  the  treaty  with  the  Chickasaw  Na- 
tion, was  entitled  to  a  preference  over  sub- 
sequent patentees  from  the  United  State?, 
were  rules  of  property,  and  that  to  disturb 
them  would  unsettle  titles  bona  fide  ac- 
quired. 

8  Chicago,  B.  &  Q.  R.  Co.  v.  Appamoose 
County,  31  L.R.A.(N.S.)  1117,  104  C.  C.  A. 
673,  182  Fed.  291. 

*Rundle  v.  Delaware  &  R.  Canal  Co.  14 
How.  80,  14  L.  ed.  336;  St.  Louis  v.'Rtftz, 
138  U.  S.  226,  34  L.  ed.  941,  11  Sup.  Ct. 
Rep.  337. 

Cases  like  Conway  v.  Taylor,  1  Black, 
603,  17  L.  ed.  191 ;  Kaukauna  Water  Power 
Co.  V.  Green  Bay  &  M.  Canal  Co.  142  U. 
S.  254,  35  L.  ed.  1004,  12  Sup.  Ct.  Rep. 
173;  St.  Anthony  Falls  Water  Power  Co. 
V.  St.  Paul  Water  Comrs.  168  U.  S.  349, 
42  L.  ed.  497,  18-  Sup.  Ct.  Rep.  157,  also 
holding  that  the  decisions  of  the  highest 
state  court  are  conclusive  as  to  the  ri- 
parian rights,  are  not  in  point,'  as  they  were 
actions  originating  in  the  state  courts. 
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the  question  as  to  the  extent  of  the  title 
of  a  riparian  or  littoral  proprietor  on  navi- 
gable waters,  to  the  extent  that  an  explicit 
state  statute  on  the  subject  would  be  bind- 
ing; 8  rights  and  liabilities  respecting  sur- 
face water;  ^  questions  as  to  fixtures.? 

In  one  case,  however,  it  was  held  that  the 
question  as  to  dedication  of  real  property 
did  not  depend  upon  a  local  statute  or  local 
state  law,  but  upon  general  principles  of 
common  law,  as  to  which  the  decisions  of 
the  state  court  are  not  controlling.^ 

Occasionally,  the  courts,  in  declaring  the 
controlling  effect  of  the  decisions  of  the 
state  courts  on  questions  as  to  real  prop- 
erty, have  by  their  form  of  statement  im- 
plied that  something  like  a  settled  rule 
in  the  state  court  was  necessary .8  Until 
the  recent  decision  of  the  United  States 
Supreme  Court  in  the  Kuhn  v.  Fairmont 
Coal     Co.     Case,lO    however,    there    seems 


to  have  been  no  express  authority  for  re- 
fusing to  follow  the  decision  of  the  highest 
state  court  as  to  a  question  affecting  real 
property,  upon  the  ground  that  the  state 
decision  in  question  was  rendered  after  the 
right  of  the  parties  to  the  Federal  suit  had 
accrued ;  although  as  previously  shown,  such 
an  exception  has  been  frequently  applied  in 
case  of  state  decisions  based  on  statute. 
The  exception  was  applied  in  the  Kuhn  Case 
by  holding  that  the  Federal  court  was  not 
bound  by  a  decision  of  the  highest  court  of 
the  state  *&&  to  the  duty  of  subjacent  sup- 
port, where  an  estate  in  mineral  is  severed 
from  an  estate  in  the  surface. 

In  construing  local  statutes  respecting 
real  property,  the  Federal  courts  are  gov- 
erned by  state  decisions.^!  Thus,  the  Feder- 
al court  will  follow  the  decision  of  the  state 
court  construing  state  statutes  with  refer- 
ence to  the  public  lands  of  the  state,u  and 


» Packer  v.  Bird,  137  U.  S.  661,  34  L. 
ed.  819,  11  Sup.  Ct.  Rep.  210;  Western  P. 
R.  Co.  V.  Southern  P.  Co.  80  C.  C.  A.  606, 
151  Fed.  376;  Iowa  v.  Carr,  112  C.  C.  A. 
477,  101  Fed.  267;  The  Golden  Rod.  197 
Fed.  830.  In  the  former  case,  Field,  J., 
said  that  the  courts  of  the  United  States 
will  construe  -the  grants  of  the  general 
government  without  reference  to  the  rules 
of  construction  adopted  by  the  states  for 
their  grant;  but  whatever  incidents  or 
rights  attach  to  the  ownership  of  property 
conveyed  by  the  government  will  be  deter- 
mined by  the  states,  subject  to  the  condi- 
tion that  their  rules  do  not  impair  the 
efficacy  of  grants  or  the  use  and  enjoyment 
of  the  property  by  the  grantee. 

The  right  of  riparian  owners  on  navi- 
gable streams,  and  the  question  of  naviga- 
bility as  affecting  such  right,  have  been 
held  (Cairo,  V.  &  C.  R.  Co.  v.  Brevoort, 
25  L.R.A.  627,  62  Fed.  129;  Chisolm  v, 
Caines,  67  Fed.  285)  not  local  questions, 
but  questions  depending  upon  general  prin- 
ciples, as  to  which  the  decisions  of  the 
state  court  are  not  controlling.  It  wo^uld 
seem,  however,  that  such  questions  are 
really  Federal  questions,  and  not  questions 
of  state  law  at  all. 

6  Walker  v.  New  Mexico  &  S.  P.  R.  Co. 
165  U.  S.  593,  41  L.  ed.  837,  17  Sup.  Ct. 
Rep.  421. 

7  New  York  L.  Ins.  Co.  y.  Allison,  46 
C.  C.  A.  220,  107  Fed.  179. 

•  Yates  V.  Milwaukee,  10  Wall.  497,  39 
L.  ed.  984. 

»In  Yates  v.  Milw;aukee,  10  Wall.  497, 
19  L.  ed.  984,  Miller,  J.,  remarked  gen- 
erally: **The  law  which  governs  the  case 
is  the  common  law,  on  which  this  court 
has  never  acknowledged  the  right  of  the 
state  courts  to  control  our  decisions,  ex- 
cept, perhaps,  in  a  classr  of  cases  where  the 
state  courts  have  established,  by  repeated 
decisions,  a  rule  of  property  in  regard  to 
land  titles  peculiar  to  the  state." 

So,  the  statement  in  Williamson  v.  Suy- 
40  L.R.A.(N.S.) 


dam,  6  Wall.  723,  18  L.  ed.  967,  is:  "Where 
any  principle  of  law  establishing  a  rule  of 
real  property  is  settled  in  the  state  court, 
the  same  rule  will  be  applied  by  this  court 
in  the  same  or  analogous  cases." 

And  in  Bucher  v.  Cheshire  R.  Co.  125 
U.  S.  655,  31  L.  ed.  795,  8  Sup.  Ct.  Rep. 
974,  the  statement  is:  "It  is  also  well  set- 
tled that  where  a  course  of  decisions,  wheth- 
er founded  upon  statutes  or  not,  have 
become  rules  of  property  as  laid  down  by 
the  highest  courts  of  the  state, — by  which 
is  meant  those  rules  governing  the  descent, 
transfer,  or  sale  of  property,  and  the  rules 
which  affect  the  title  and  possession  there- 
to,— they  are  to  be  treated  as  laws  of  that 
state  by  the  Federal  courts." 

The  statement  in  Phelps  v.  Harris,  101 
U.  S.  370,  25  L.  ed.  855,  that  the  opinion 
expressed  by  the  state  courts  in  a  case 
growing  out  of  the  same  transaction  as  that 
involved  in  the  Federal  case,  though  en- 
titled to  great  weight,  was  not  absolutely 
controlling,  was  apparently  prompted  by 
the  assumption  that  the  point  was  not 
necessarily  involved  in  the  state  case. 

10  215  U.  S.  349,  64  L.  ed.  228,  30  Sup. 
Ct.  Rep.  140.  For  the  history  of  that  case 
see  supra,  I.  note  14. 

11  In  Polk  V.  Wendal,  9  Cranch,  87,  3  L. 
ed.  665,  Chief  Justice  Marshall  said:  'In 
cases  depending  on  the  statutes  of  a  state, 
and  more  especially  in  those  respecting 
titles  to  land,  this  court  adopts  the  con- 
struction of  the  state  where  that  construc- 
tion is  settled  and  can  be  ascertained."  The 
question  involved,  t.  e.,  right  to  impeach  a 
grant  for  a  cause  anterior  to  its  issuance, 
not  having  been  passed  upon  by  the  state 
court,  it  was  decided  as  an  independent 
question. 

"Shipp  V.  Miller,  2  Wheat.  316,  4  L. 
ed.  248;  Herron  v.  Dater,  120  U.  S.  484, 
30  L.  ed.  748,  7  Sup.  Ct.  Rep.  620;  Fisher 
V.  Haldeman,  20  How.  186,  15  L.  ed.  87P; 
Christy  v.  Pridgeon,  4  Wall.  196,  18  L.  ed. 
322;  Murphy  v.  Packer,  152  U.  S.  398,  39 
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specifically  vrith  reference  to  swamp  land 
and  the  reclamation  thereof;  l^*  statutes 
relating  to  settlement  of  disputes  con- 
cerning title  to  land;  1'  statutes  relating 
to  unimproved  and  unincloeed  land;  ^^ 
occupying  claimant  acts,l(^  and  statutes 
in  relation  to  allowance  in  partition 
for  improvements;  W  statutes  of  entail;  17 
statutes  in  relation  to  the  erection  of 
dams;  18  fence  laws;  ^  irrigation  stat- 
uteSj  80  and  statutes  relating  to  the  erection 
of  wharves,  so  long  as  they  do  not  conflict 
with  any  provision  of  the  Federal  Con- 
stitution or  statute;  81  statutes  relating  to 
laying  a  railroad  track  in  street;  88  and 
statutes  in  relation  to  natural  resources.ss 
The  rule,  of  course,  does  not  apply  where 


any  question  under  the  Federal  Consti- 
tution or  statutes  is  presented,  even  though 
the  construction  of  a  state  statute  may  be 
incidentally  involved.  84  And  the  rule  is 
subject  to  the  exceptions  previously  pointed 
out,  that  attach  to  the  general  rule  that 
the  decisions  of  the  state  courts  are  to 
be  followed  upon  questions  as  to  the  valid- 
ity and  construction  of  local  statutes.85 
Thus,  Federal  courts  have  refused  to  follow 
decisions  of  the  highest  state  court,  with 
which  they  did  not  agree,  construing  state 
statutes  in  relation  to  real  property,  be- 
cause of  contrary  decisions  of  the  state 
court  in  force  when  the  rights  of  the  par- 
ties accrued;  8fl  or  upon  the  broader  ground 
that  the  state  decisions  were  rendered  after 


L.  ed.  489,  14  Sup.  Ct.  Rep.  636;  Lockard 
v.  Asher  Lumber  Co.  66  C.  C.  A.  517,  131 
Fed.  689;  Kinney  v.  Clark,  2  How.  76,  11 
L.  ed.  185.  Walker  v.  State  Harbor  (Walk- 
er v.  Marks)  17  Wall.  648,  21  L.  ed.  744. 
But  see  Robinson  v.  Campbell,  3  Wheat. 
222,  4  L.  ed.  375,  as  to  applicability  of  a 
Tennessee  statute  construed  by  the  courts 
of  that  state  to  render  an  elder  grant 
founded  on  a  junior  entry  void,  the  titles 
deriving  their  validity  from  the  law  of  Vir- 
ginia and  confirmed  by  compact  between  the 
two  states. 

American  Emigrant  Co.  v.  Adams  County, 
100  U.  S.  61,  25  L.  ed.  563;  Cook  County 
V.  Calumet  &  C.  Canal  &  Dock  Co.  138  U.  S. 
635,  34  L.  ed.  1110,  11  Sup.  Ct.  Rep.  435; 
Reclamation  Dist.  No.  108  v.  Hagar,  6 
Sawy.  667,  4  Fed.  366,  affirmed  in  111  U. 
S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663. 

I'aThe  decision  in  Southern  Pine  Co.  y. 
Hall,  44  C.  t,  A.  363,  105  Fed.  84,  cer- 
tiorari denied  in  180  U.  S.  639,  45  L.  ed. 
711,  21  Sup.  Ct.  Rep.  921,  refusing  to  fol- 
low the  construction  placed  by  the  state 
court  upon  the  statute  relating  to  the  dis- 
position of  swamp  land,  was  upon  the 
ground  that  the  rights  in  question  were  ac- 
quired before  the  statute  had  received  the 
construction  by  the  state  court. 

18  Barker  v.  Jackson,  1  Paine,  559,  Fed. 
Cas.  No.  989. 

14  Forshaw  v.  Layman,  104  C.  C.  A.  559, 
182  Fed.  193. 

l»Leighton  v.  Young,  18  L.R.A.  266,  3 
C.  C.  176,  10  U.  S.  App.  298,  52  Fed. 
439. 

16  McClaskey  v.  Barr,  62  Fed.  209. 

17  Van  Rensselaer  v.  Kearney,  11  How. 
297,  13  L.  ed.  703;  Buford  v.  Kerr,  33  C. 
C.  A.  166,  62  U.  S.  App.  270,  90  Fed.  513. 

18  Kaukauna  Water  Power  Co.  v.  Green 
Bay  &  M.  Canal  Co.  142  U.  S.  254,  35  L. 
ed.  1004,  12  Sup.  Ct.  Rep.  173. 

18  New  York  C.  &  H.  R.  Co.  v.  Price, 
16  L.R.A.(N.S.)  1103,  86  C.  C.  A.  502,  159 
Fed.  .^30 

80Fallbrook  Irrig.  Dist.  v.  Bradley,  164 
U.  S.  112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep. 
56.  The  court,  however,  points  out  in  tins 
case  that  the  decisions  of  the  state  court, 
though  to  be  treated  with  very  great  re- 
40  L.R.A.(N.S.) 


spect  by  the  Federal  courts,  are  not  abso- 
lutely binding  on  it  as  to  whether  the  stat- 
ute in  question  meets  the  requirement  of 
due  process  of  law. 

81  Griffing  v.  Gibb,  McAll  212,  Fed.  Cas. 
No.   5,819. 

88  Van  Bokelen  v.  Brooklyn  City  R.  Co. 
6  Blatchf.  379,  Fed.  Cas.  No.  16,830. 

88Lindsley  v.  Natural  Carbonic  Gas  Co. 
220  U.  S.  61,  55  L.  ed.  369,  31  Sup.  Ct. 
Rep.  337. 

84  Thus,  in  United  States  v.  Bellingham 
Bay  Boom  Co.  176  U.  S.  211,  44  L.  ed.  437, 
20  Sup.  Ct.  Rep.  343,  the  court,  while  con- 
ceding that  if  there  had  been  no  Federal 
law  in  existence  the  question  whether  a  log 
boom  conformed  to  the  provisions  of  a 
state  statute  would  have  been  a  question 
as  to  which  the  decisions  of  the  state 
court  would  have  been  controlling,  yet 
held  that,  as  the  question  was  whether  the 
boom  came  ivithin  the  decisions  of  the  state 
statute  so  as  to  exempt  it  from  prohibition 
under  the  Federal  river  and  harbor  act,  the 
question  must  be  decided  by  the  Federal 
court  in  a  suit  for  an  injunction  against 
the  boom  as  an  obstruction  to  navigation 
prohibited  by  the  Federal  court.  As  stated 
at  the  beginning  of  the  note,  however,  the 
question  whether  the  Federal  court  will  fol- 
low the  decision  of  the  state  court  on  ques- 
tions of  statutory  construction  which  arise 
in  connection  with  a  question  of  Federal 
law  are  not  within  the  scope  of  the  present 
annotation. 

86  See  supra.  III.  b;  TIL  c;  TIL  d;  HL 
e;  TIL  f;  IH.  g. 

86  Wilson  V.  Ward  Lumber  Co.  67  Fed. 
674  (statute  affecting  title  to  large  tracks 
of  land;  earlier  construction  had  remained 
unchallenged  for  over  twenty  years,  and 
had  been  recognized  by  a  decision  of  the 
United  States  Supreme  Court).  In  Forest 
Product^  Co.  V.  Russell,  161  Fed.  1004,  the 
Circuit  Court  declined  to  follow  the  latest 
decision  of  the  supreme  court  of  the  state 
as  to  the  effect  under  the  state  statute  of 
a  lease  of  school  lands  for  ninety  nine 
years,  because  of  a  contrary  position  as- 
sumed by  that  court  before*  the  riprhts  of 
the  parties  accrued;  but  that  case  was  re- 
v^ersed  in  97  C.  C.  A.  6G6,  173  Fed.  1019,— 
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the  rights  of  the  parties  accrued.*?  The 
question  whether  a  decision  of  the  state 
court  depending  upon  the  meaning  and 
construction  of  a  patent  granted  by  the 
Crown,  under  which  certain  rights  were 
claimed  by  the  state  on  the  one  hand,  and 
by  private  individuals  on  the  other,  falls 
within  the  rule  in  relation  to  the  decisions 
of  the  state  court  when  expounding  their 
own  Constitution  and  laws,  was  mooted,  but 
not  decided,  by  Chief  Justice  Taney .M 

d.  Recording  laws. 

The  Federal  courts  are  bound  to  follow 
the  decisions  of  the  state  courts  in  the  con- 
struction of  their  local  recording  acts,  if 
there  has  been  a  uniform  course  of  decision 
respecting  them;  ^  and  such  decisions  have 
been  followed  as  to  the  validity  of  an  un- 
registered mortgage  as  between  the  par- 
ties ;  ><>  or  as  against  creditors ;  SI  as  to 
the  sufficiency  of  the  record  to  impart  con- 
structive notice;  ^  the  necessity  of  truly 
describing  the  debt  intended  to  be  se- 
cured;*^ the  necessity  of  re-recording;  M 
the  effect  of  knowledge  of  unrecorded  mort- 
gage, or  mortgage  not  properly  acknowl- 
edged; 86  the  necessity  of  recording  vendor's 
privilege.^ 

dd.  Fraudulent  transfers  of  property. 

Questions  in  relation  to  conveyances  or 
transfers  of  property  in  fraud  of  creditors 
are  generally  regarded  as  local  questions, 
as  to  which  the  decisions  of  the  state  court 


are  controlling;  S7  and  this  is  true  even  in 
bankruptcy  cases,  in  so  far  as  the  bank- 
ruptcy act  does  not  undertake  itself  to 
avoid  transfers,  but  relegates  the  matter 
to  the  state  law.  Thus,  it  has  been  held 
that  the  policy  of  the  state  law  not  to 
permit  the  owner  of  personal  property  to 
sell  it  and  still  continue  in  possession,  so 
as  to  exempt  it  from  seizure  or  attach- 
ment by  the  creditors  of  the  vendor,  will  be 
followed  by  the  Federal  court.37»  And  the 
same  is  true  of  the  general  question  as 
to  the  validity  of  a  conveyance  made  with 
intent  to  hinder,  delay,  or  defraud  credit- 
ors; M  and  specifically  whether  a  deed  of 
trust  is  void  for  that  reason;  89  the  valid- 
ity of  an  assignment  in  trust,  vesting  the 
assignee  with  discretion  as  to  disposal  of 
the  property ;  *0  the  validity  and  eflfect  of 
a  voluntary  settlement  or  conveyance  be- 
tween husband  and  wife  as  against  the 
former  creditors;  ^  as  to  the  acquisition 
of  a  lien  from  the  date  of  filing  a  bill  to 
set  aside  a  fraudulent  transfer;  ^  the  right 
of  a  simple  contract  creditor  to  attack  a 
conveyance  as  fraudulent.*** 

Though  the  state  court  decisions  which 
were  tlius  followed  purported  to  be  rendered 
under  state  statutes,  the  statutory  pro- 
visions involved  were  for  the  most  part  of 
the  type  common  to  most  of  the  states,  be- 
ing taken  from  the  original  statute  in  re- 
lation to  fraudulent  conveyances.  The 
query  occurs  whether,  if  the  exception  re- 
ferred to  in  subdivision  III.  e,  is  sound,  it 
could  not  have  been  invoked  as  to  some  of 


on  the  authority  of  Simpson  County  v.  Wis- 
ner-Cox  Lumber  &  Mfg.  Co.  95  C.  C.  A. 
227,  170  Fed.  62,  and  the  court  in  the 
latter  case  took  the  view  that  there  had 
been  no  change  of  opinion  by  the  state 
court. 

S7  Southern  Pine  Co.  v.  Hall,  supra. 

M  Martin  v.  Waddell,  16  Pet.  367,  10  L. 
ed.  ■  997. 

JwTownsend  v.  Todd,  91  U.  S.  452,  23 
L.  ed.  413,  and  cases  cited  in  subsequent 
notes  to  this  subd.  See  also  siipra,  IV.  a,  2 
note  95,  as  to  chattel  mortgages  and  con- 
ditional sales. 

80  See  supra,  IV.  b,  2,  note  95. 

8lSturdivant  Bank  v.  Schade,  195  Fed. 
188. 

88  Coleman  v.  Peshtigo  Lumber  Co.  30 
Fed.  317;  Tygart  Valley  Brewing  Co.  v. 
Vilter  Mfg.  Co.  107  C.  C.  A.  169,  184  Fed. 
845. 

88  Townsend  v.  Todd,  91  U.  S.  452,  23  L. 
ed.  413. 

84Bondurant  v.  Watson,  103  U.  8.  281, 
26  L.  ed.  447. 

88  Ridings  V.  Johnson,  128  U.  8.  212,  32 
L.  ed.  401,  9  Sup.  Ct.  Rep.  72;  Cumberland 
Bldg.  &  L.  Asso.  V.  Sparks,  49  C.  C.  A. 
610,  in  Fed.  647;  Levy  v.  Mentz,  23  La. 
Ann.  261. 
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86  Ridings  v.  Johnson,  supra. 

87  See,  in  addition  to  the  cases  cited  in 
this  subdivision,  those  with  reference  to 
chattel  mortgages,  cited  supra,  IV.  b,  2. 

87a  Allen  v.  Massey,  17  Wall.  351,  21 
L.  ed.  642;  Dooley  v.'Pease,  180  U.  S.  126, 
46  L.  ed.  457,  21  Sup.  Ct.  Rep.  329. 

88Moulton  V.  Chafee,  22  Fed.  26. 

89  Re  Elletson  Co.  174  Fed.  859,  affirmed 
in  108  C.  C.  A.  153,  183  Fed.  715. 

40  Sumner  v.  Hicks,  2  Black,  532,  17  L. 
ed.   355. 

41  Lloyd  V.  Fulton,  91  U.  S.  479,  23  L. 
ed.  363  (question  whether  voluntary  settle- 
ment by  husband  upon  wife  is  conclusively 
or  only  presumptively  fraudulent  as  against 
creditors).  In  Schfever  v.  Scott,  134  U. 
S.  405,  33  L.  ed.  955,  10  Sup.  Ct.  Rep. 
579,  the  court  said  that,  in  determining; 
whether  a  voluntary  conveyance  by  a  hus- 
band to  wife  is  void  as  to  subsequent  cred- 
itors, reference  should  be  had  not  only  to 
the  decisions  of  the  United  States  Supreme 
Court,  but  also  to  those  of  New  York. 
There  was,  however,  no  conflict  between  the 
decisions. 

48  Johnston  v.  Straus.  26  Fed.  67. 
4««  Buford  v.  Holley,  28  Fed.  680. 
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the  questions  considered  in  the  present  sub- 
division. 

e.  Statute  of  frauds. 

In  an  early  case,  Justice  Story,  consider- 
ing the  question  as  to  the  admissibility  of 
parol  evidence  to  supply  the  defect,  in  the 
written  instrument  as  to  the  consideration, 
remarked  that  what  might  be  his  own 
view  of  the  question,  unaffected  by  any  local 
decision,  it  was  not  necessary  to  suggest, 
because  the  point  had  been  settled  by  the 
decisions  of  the  state  court  and  they  were 
controlling.** 

And  the  Federal  courts  have  consistently 
followed  the  decisions  of  the  highest  state 
court  in  the  construction  of  the  statute  of 
frauds,  even  as  to  questions  which  are  com- 
mon to  all  such  statutes.  This  doctrine  has 
been  applied  specifically  to  the  question 
whether  one  who  did  not  sign  a  contract 
or  memorandum  for  the  sale  of  land  may  en- 
force the  same  against  a  party  who  did 
sign;  M  as  to  the  necessity  of  naming  or 
designating  the  party  who  does  not  sign  an 
agreement  for  sale  of  land ;  *B  whether  a 
contract  not  in  writing,  as  required  by  the 
statute,  is  so  fibsolutely  void  as  to  enable 
the  vendee  to  recover  the  purchase  price 
paid,  when  the  vendor  is  willing  to  per- 
form ;  46  the  sufficiency  of  the  writing  to 
satisfy  the  requirements  of  the  statute  of 
frauds  in  relation  to  contracts  not  to  be 
performed  within  a  year^  ^f  the  right  to 
hold  an  undisclosed  principal  upon  a  con- 
tract required  to  be  in  writing,  when  signed 
by  his  agent  in  his  own  name.^ 

Here  again,  the  query  presents  itself 
whether  it  would  not  have  been  possible 
to  invoke  the  exception  considered  in  supra, 
III.   e,   to   the   general   rule   that  the   de- 


cisions of  the  state  court  upon  statutory 
questions  are  controlling. 

/.  Statute  of  limitations. 

!•  Actions  at  law» 

This  section,  being  concerned  only  with 
the  question  whether  the  Federal  courts  will 
follow  state  decisions  as  to  the  effect  and 
constructiou  of  state  statutes  of  limitations, 
which  if  explicit  on  the  point  ^would  con- 
cededly  have  governed,  does  not  purport  to 
deal  with  the  question  as  to  when  state 
statutes  are  applicable,  nor  with  cases  in 
which  the  refusal  to  follow  the  state  de- 
cisions is  upon  the  ground  that  the  statutes 
themselves  are  not  controlling. 

As  a  predicate  for  the  decision  of  the 
questions  within  the  scope  of  this  sub- 
division, however,  it  is  proper  to  point  out 
that  even  before  the  conformity  act,  to 
called,^  statutes  of  limitations,  even  in 
personal  actions,  were  regarded  as  "laws 
of  the  several  states"  which,  except  where 
the  Constitution,  treaties,  or  statutes  of 
the  United  States  otherwise  required,  must, 
under  the  judiciary  act,BO  "be  regarded  as 
rules  of  decisions  in  trials  at  common  law 
in  the  courts  of  the  United  States  in  cases 
where  they  apply."  ^^  Nor  is  the  applicabil- 
ity of  state  statutes  of  limitations  con- 
fined to  actions  arising  under  the  state  law, 
but  extends  to  actions  arising  under  Fed- 
eral statutes,  if  there  is  no  Federal  statute 
of  limitations  applicable.BS 

In  general,  though  there  are  occa- 
sionally exceptions,  the  Federal  courts  ' 
will  follow  the  decisions  of  the  highest 
state  court  as  to  the  construction  and  effect 
of  state  statutes  of  limitations,  in  actions 
at  law  in  which  the  statutes  themselves 
are  controlling.B*    And  this  applies  to  stat- 


«  D'Wolf  V.  Rabaud,  1  Pet.  476,  7  L,  ed. 
227. 

MBeckwith  v.  Clark,  110  C.  0.  A.  207, 
188  Fed.  171. 

4fi  Grafton  v.  Cummings,  99  U.  S.  100,  25 
L.  ed.  366. 

«York  V.  Washburn,  64  C.  C.  A.  132, 
129  Fed.  564,  affirming  118  Fed.  316. 

«  Ballantine  v.  Yung  Wing,  146  Fed.  621. 

"Walker  v.  Hafer,  24  L.RA,(N.8.)  316, 
95  C.  C.  A.  311,  170  Fed.  37. 

♦•Act  of  Congress,  June  1,  1872,  chap. 
255,  §  5  (Rev.  Stat.  §  914,  U.  S.  Comp.  Stat. 
1901,  p.  684)  requiring  the  practice,  plead- 
ings, and  forms  and  modes  of  proceedings 
in  actions  at  law  in  the  circuit  and  dis- 
trict courts  of  the  United  States  to  con- 
form as  near  as  may  be  to  those  of  courts 
of  record  of  the  state. 

WAct  of  September  24,  1789,  chap.  20, 
S  34. 

"Michigan  Ins.  Bank  v.  Eldred.  130  U. 
S  693,  32  L.  ed.  1080,  9  Sup.  Ct.  Rep.  690. 
40  L.ILA.(N.S.) 


BS  See,  for  illustration  Campbell  v.  Haver- 
hill, 165  U.  S.  610,  39  L.  ed.  280,  15  Sup. 
Ct.  Rep.  217 ;  Atlanta  v.  Chattanooga  Foun- 
dry &  Pipe  Co.  101  Fed.  900;  Thompson  v. 
German  Ins.  Co.  76  Fed.  8i02.  The  state 
statute  is,  of  course,  inapplicable  in  ac- 
tions arising  under  a  Federal  statute,  if 
there  is  a  Federal  statute  of  limitations  ap- 
plicable. Campbell  v.  Haverhill,  supra; 
Amson  v.  Murphy,  109  U.  S.  238,  27  L.  ed. 
920,  3  Sup.  Ct.  Rep.  184;  Atlanta  v.  Chat- 
tanooga Foundry  a  Pipeworks,  64  L.R.A. 
721,  61  C.  C.  A.  387,  127  Fed.  23;  United 
States  use  of  Gibson  Lumber  Co.  y.  Boom- 
er, 106  C.  C.  A.  164,  183  Fed.  726.  The 
cases  cited  are  by  no  means  exhaustive, 
since,  as  stated  in  the  text,  the  point  is 
not  within  the  scope  of  the  note. 

u  Justice  Story,  in  Bell  y.  Morrison,  1 
Pet.  361,  7  L.  ed.  174,  remarked  that  if, 
upon  examination,  the  doctrines  of  the  Ken- 
tucky court  upon  a  question  affecting  limi- 
tation are  irreconcilable  with  those  deduced 
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utes  of  nonclaim.54  The  rule  has  been 
applied  to  a  wide  variety  of  questions 
including  the  questions  what  are  stat- 
utes of  limitation;  SS  the  right  of  a 
foreign  corporation  to  avail  itself  of  the 
statute;  B6  what  period  of  limitations 
applies  to  a  particular  claim  or  cause  of 
action;  87  applicability  of  the  statute  to 
judgments  rendered  before  its  passage;  U 
the  effect  of  the  statute  on  a  right  of  set- 


oflf;  W  meaning  of  term  "beyond  seas" 
affecting  running  of  statute;  ^  and,  gener- 
ally, as  to  construction  and  effect  of  pro- 
visions suspending  running  of  statute  in 
case  of  absence  or  nonresidence,  including 
the  meaning  of  the  words  "residence/' 
"departure"  from  state,  and  the  like;  *i 
when  the  statute  commences  to  run;  M 
when  action  is  deemed  commenced  for  pur- 
poses  of  the  statute;  83  sufficiency  of  an 


from  the  statute  of  James,  the  Federal  court 
would,  in  conformity  with  its  general  prac- 
tice, follow  the  local  law  and  administer 
the  same  justice  which  the  state  court  would 
administer  between  the  same  parties. 

The  rule  is  thus  formulated  in  Leffing- 
well  V.  Warren,  2  Black,  599,  17  L.  ed. 
261 :  "The  courts  of  the  United  States,  in 
the  absence  of  legislation  upon  the  subject 
by  Congress,  recognize  the  statutes  of  limi- 
tations of  the  several  states,  and  give  them 
tile  same  construction  and  effect  which  are 
given  by  the  local  tribunals.  They  are  a 
rule  of  decision  under  the  34th  section  of 
the  judiciary  act  of  1789." 

In  Moores  v.  Citizens*  Nat.  Bank,  104  U. 
S.  625,  26  L.  ed.  870,  the  Supreme  Court, 
speaking  by  Mr.  Justice  Gray,  declared 
that  the  construction  given  by  the  supreme 
court  of  a  state  to  a  statute  of  limitations 
will  be  followed  by  the  Federal  Supreme 
Court,  even  in  a  case  decided  the  other 
way  in  the  Federal  circuit  court,  in  har- 
mony with  a  decision  of  a  lower  stAte  court 
before  the  decision  of  the  state  supreme 
court.  See  other  cases  subsequently  cited 
supporting  text. 

"Security  Trust  Co.  v.  Dent,  187  U.  S. 
237,  47  L.  ed.  168,  23  Sup.  Ct.  Rep.  61; 
Pulliam  v.  PuUiam,  10  Fed.  53.  But  see 
Johnston  v.  Roe,  1  McCrary,  162,  1  Fed. 
692,  refusing  to  follow  the  state  decision 
because  the  statute  as  thus  construed  con- 
flicts with  rules  of  equity  administered  in 
Federal  courts. 

MGormley  v.  Clark,  134  U.  S.  338,  33 
L.  ed.  909,  10  Sup.  Ct.  Rep.  554,  following 
state  decisions  that  Illinois  burnt  records 
act  was,  in  effect,  a  statute  of  limitations. 

M  Tioga  R.  Co.  v.  Blossburg  &  C.  R.  Co. 
20  Wall.  137,  22  L.  ed.  331;  Taylor  v.  Union 
P.  R.  Co.   123  Fed.  155. 

5'' Moores  v.  Citizens*  Nat.  -Bank,  104 
U.  S.  625,  26  L.  ed.  870;  Andrews  v.  Bacon, 
38  Fed.  777  (stockholder's  liability); 
Brunswick  Terminal  Co.  v.  National  Bank, 
48  L.R.A.  625,  40  C.  C.  A.  22,  99  Fed.  635, 
certiorari  denied  in  178  U,  S.  611,  44  L. 
ed.  1216,  20  Sup.  Ct.  Rep.  1029  (stock- 
holder's liability) ;  St.  Paul,  S.  &  T.  F.  R. 
Co.  V.  Sage,  1  C.  C.  A.  256,  4  U.  S.  App. 
160,  49  Fed.  316. 

»«  Murray  v.  Gibson,  15  How.  421,  14  L. 
ed.  756. 

w  Wilson  V.  Smith,  117  Fed.  707,  af- 
firmed in  61  C.  C.  A.  440,  126  Fed.  916. 

«o Davie  V.  Briggs,  97  U.  S..637,  24  L. 
od.    1086. 

In  Shelby  v.  Guy,  11  Wheat.  361,  6  L. 
od.  495,  it  being  necessary  to  send  the 
40  L.R.A.(N.S.) 


cause  back  on  other  grounds,  the  court 
waived  a  positive  decision  as  to  the  mean- 
ing of  the  term  "beyond  seas,"  trusting  that 
the  state  court  would  in  due  time  furnish 
proof  to  settle  the  question. 

eiPenfield  v.  Chesapeake,  0.  &  S.  W.  R. 
Co.  134  U.  S.  351,  33  L.  ed.  940,  10  Sup. 
Ct.  Rep.  566;  Bauserman  v.  Blunt,  147  U. 
S.  647,  657,  37  L.  ed.  316,  320,  13  Sup.  a. 
Rep.  466;  Boyle  v.  Ar ledge,  Hempst.  620, 
Fed.  Cast  No.  1,758;  Tomes  v.  Barney,  36 
Fed.  112  (notwithstanding  that  following 
those  decisions,  the  court  was  compelled  to 
reverse  its  former  ruling) ;  Hanchett  v. 
Blair,  41  C.  C.  A.  76,  100  Fed.  817. 

««Amy  v.  Dubuque,  98  U.  S.  470,  26  L. 
ed.  228  (question  whether  statute  begins 
to  run  against  coupons  from  their  maturity, 
although  not  severed  from  the  bond) ; 
Mills  V.  Scott,  99  U.  S.  25,  25  L.  ed.  294 
(question  when  statute  commences  to  run 
against  administrator);  Paine  v.  Ontral 
Vermont  R.  Co.  118  U.  S.  152,  30  L.  ed. 
193,  6  Sup.  Ct.  Rep.  1Q19  (as  to  when  stat- 
ute commences  to  run  against  a  demand 
note). 

Great  Western  U.  Teleg.  Co.  v,  Purdy, 
162  U.  S.  329,  4p  L.  ed.  986,  16  Sup.  Ct. 
Rep.  810,  holding  that  the  question  when 
the  statute  commenced  to  run  against  an 
action  upon  a  subscription  to  corporate 
stock  was  a  local  question,  as  to  which  the 
jtidgment  of  the  state  supreme  court  could 
not  be  reviewed,  is  not  in  point,  as  the 
case  came  up  on  error  to  the  state  court, 
and  not  from  a  lower  Federal  court. 

In  Sohn  v,  Waterson,  17  Wall.  696,  21 
L.  ed.  737,  the  court  followed  its  own  views 
in  holding  that  a  statute  of  limitation 
commences  to  run  when  the  cause  of  action, 
is  first  subjected  to  the  operation  of  the 
statute,  unless  the  legislature  has  other- 
wise provided;  but  the  court  remarked 
that  in  the  present  case  it  was  not  bound 
by  any  decisive  construction  of  the  state 
court.  In  Brigham-Hopkins  Co.  v.  Gross, 
107  Fed.  769,  the  Federal  circuit  court, 
having  held  that  a  decision  of  the  circuit 
court  of  appeals  that  an  action  might  be 
maintained  against  the  surviving  partners 
on  a  firm  debt,  without  making  the  admin- 
istrator of  the  partnership  es^te  a  party, 
was  controlling,  notwithstanding  an  inter- 
vening decision  of  the  state  court  to  the 
contrary,  further  held  that  the  decision 
of  the  state  court  did  not  operate  to  suspend 
the  running  of  limitation  against  sucn  an 
action  in  the  Federal  court. 

68  Fearing  v.  Glenn,  19  C.  C.  A.  388,  38 
U.  S.  App.  424,  73  Fed.  116. 
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acknowledgment  or  new  promise  to  take  a 
debt  out  of  the  statute;  0*  effect  of  minority 
upon  the  running  of  the  statute;  M  the 
right  to  recommence  an  action  after  limi- 
tation period,  where  original  action  failed 
for  reasons  not  affecting  the  merits;  M  the 
right  to  raise  defense  by  demurrer.^ 

It  has  been  held,  however,  that  the  Fed- 
eral courts  are  not  bound  by  decisions  of 
the  state  court  based  on  general  reason- 
ing, and  not  on  particular  terms  of  the 
statute,  as  to  the  effect  of  the  concealment 
of  the  cause  of  action  upon  the  running  of 
the  statute;  M  or  as  to  the  maturity  of  the 
debt  for  the  purposes  of  the  running  of 
the  statute.^ 

So,  the  United  States  Supreme  Court  has 
refused  to  follow  deeisions  of  the  state 
court  based  on  general  principles,  and  not 
upon  any  provisions  of  the  local  statute, 
holding  that  the  Civil  War  did  not  have 
the  effect  to  suspend  the  statute^o 

It  will  be  observed  that  the  cases  just 
cited  refusing  to  follow  the  decisions  of  the 
state  court  apply  the  exception  discussed 
in  subdivision  III.  e.     It  may  perhaps  be 


doubted  whether  there  was  not  equal  oppor- 
tunity to  invoke  that  exception  as  to  some 
of  the  questions  previously  referred  to  in 
the  present  subdivision,  as  to  which  the  de- 
cisions of  the  state  court  were  held  con- 
trolling, if  that  exception  is  to  be  ad- 
mitted at  alL 

3.  In  equity. 

As  stated  at  the  beginning  of  the  note, 
the  question  as  to  when  a  state  statute 
explicit  in  terms  is  binding  upon  the  Fed- 
eral courts  is  not  within  its  scope,  nor  does 
it  purport  to  cover  cases  in  which  it  is 
held  or  assumed,  whether  correctly  or  in- 
correctly, that  such  a  statute  would  not 
have  been  binding,  although  the  actual  de- 
cision was  that  the  state  court  decisions 
were  not  binding.  As  a  predicate  for  the 
discussion  in  this  subdivision,  however,  it 
is  proper  to  point  out  that  state  statutes  of 
limitations,  if  applied  at  all  in  Federal 
suits  in  equity,  are  in  general  applied  upon 
principles  of  analogy;  71  though  it  has  been 
held  otherwise  where  the  statute,  by  its  ex- 


But  it  is  otherwise  as  to  admiralty  suits. 
Laidlaw  v.  Oregon  R.  &  Nav.  Co.  26  C.  C.  A. 
665,  48  U.  S.  App.  430,  81  Fed.  876,  revers- 
ing 73  Fed.  846.  It  will  be  observed  that 
the  decision  is  upon  the  ground  that  the 
statute  itself  does  not  apply,  and  not  upon 
the  ground  that  decisions  of  the  state  court 
are  not  binding  as  to  the  construction  of  a 
statute  which  would  itself  be  applicable 
if  construction  or  interpretation  were  un- 
necessary. 

•4  Bell  T.  Morrison,  1  Pet.  351,  7  L.  ed. 
174;  Bullion  &,  E.  Bank  v.  Hegler,  93  Fed. 
890. 

66  Cheatham  y.  Evans,  87  C.  C.  A.  576, 
160  Fed.  802. 

M  Harrison  v.  Pennington  Paper  Co.  3 
L.R.A.(N.S.)  954,  72  C.  C.  A.  406,  140  Fed. 
385,  5  Ann.  Cas.  314,  certiorari  denied  in 
199  U.  S.  607,  50  L.  ed.  331,  26  Sup.  Ct 
Rep.   747. 

^Chemung  Canal  Bank  t.  Lowery,  93 
U.  S.  72,  23  L.  ed.  806. 

••Murray  v.  Chicago  &  N.  W.  R.  Co. 
35  C.  C.  A.  62,  92  Fed.  871.  And  see,  as 
to  the  question  in  equity,  infra,  IV.  f,  2, 
note  79. 

••  Keene  Five  Cent.  Sav.  Bank  v.  Reid,  59 
C.  C.  A.  225,  123  Fed.  221,  certiorari  denied 
in  191  U.  S.  567,  48  L.  ed.  305,  25  Sup.  Ct. 
Rep.  841.  The  court  said  that  the  decisions 
of  the  state  courts  are  claimed  to  be  con- 
trolling did  not  deal  in  any  respect  with  the 
construction  of  local  statute,  but  exclusively 
with  the  meaning,  scope,  and  effect  of  a 
provision  found  in  a  private  contract;  that 
the  statute  on  the  subject  (t.  e.,  the  statute 
of  limitations)  was  plain  and  its  applica- 
tion obvious,  when  the  time  that  the  in- 
debtedness became  due  or  accrued  was  as- 
certained. In  answer  to  an  argument  based 
40  L.R.A.(N.S.) 


on  the  stipulation  in  the  principal  note, 
that  the  rights  of  parties  should  be  deter- 
mined according  to  the  laws  of  the  state 
of  Kansas,  the  court  said  that  in  the  first 
place  the  stipulation  related  to  the  note, 
and  not  to  the  mortgage,  and  that  in  the 
second  place  the  phrase,  "the  laws  of  the 
state  of  Kansas,"  meant  the  statutes  of  the 
state  lawfully  enacted,  and  there  was  no 
local  statute  declaring  what  effect  should 
be  given  to  such  a  provision  in  the  mort- 
gage or  other  agreement.  The  dissent  of 
Caldwell,  J.,  was  based  on  the  stipulation 
in  the  note  referring  it  to  the  law  of  Kan- 
sas. 

TO  Levy  T.  Stewart,  11  Wall.  244,  20  L. 
ed.  86.  See  also  Hanger  v.  Abbott,  6  Wall. 
532,  18  L.  ed.  939,  where  this  question  was 
discussed  as  a  general  question,  for  the  in- 
dependent judgment  of  the  Federal  court. 

'iKirby  v.  Lake  Shore  &  M.  S.  R.  Co. 
120  U.  S.  130,  30  L.  ed.  569,  7  Sup.  Ct. 
Rep.  430;  Hall  v.  Russell,  3  Sawy.  506, 
Fed.  Cas.  No.  5,943;  Bisbee  v.  Evans,  17 
Fed.  474;  St.  Paul,  S.  &  T.  F.  R.  Co.  v. 
Sage,  1  C.  C.  A.  256,  4  U.  S.  App.  160,  49 
Fed.  315;  Hayden  v.  Thompson,  17  C.  C.  A 
592,  36  U.  S.  App.  361,  71  Fed.  60 ;  Stevens 
V.  Grand  Cent.  Min.  Co.  67  C.  C.  A.  284, 
133  Fed.  28;  Kessler  v.  Ensley  Land  Co. 
123  Fed.  646.  The  list  is,  of  course,  merely 
illustrative,  and  not  exhaustive,  as  the 
note  does  not  purport  to  deal  with  the  ques- 
tion whether  the  Federal  courts  are  bound 
by  state  statutes  upon  a  particular  subject. 

In  Kirby  v.  Lake  Shore  &  M.  S.  R.  Co. 
supra,  Harlan,  J.,  said:  "It  is  undoubtedly 
true,  as  announced  in  adjudged  cases,  that 
courts  of  equity  feel  themselves  bound  in 
cases  of  concurrent  jurisdiction,  l^  the  stat- 
utes of  limitation  that  govern  courts  of 
law    in    similar    circumstances,    and    that 
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press  Icrms,  applies  to  suits  in  equity 
as  well  as  actions  at  law;  7S  or  where  the 
jurisdiction  of  law  and  equity  is  concur- 
rent.7S  Doubtless  these  exceptions  are 
themselves  subject  to  the  necessity  of  pre- 
serving the  equitable  jurisdiction  of  the 
Federal  courts  unimpaired.'^*  It  follows, 
possibly  with  exceptions  noted,  that  the  de- 
cisions of  the  state  courts  respecting  stat- 
utes of  limitations  are  not  absolutely  bind- 
ing upon  the  Federal  courts  in  suits  m 
equity,  so  far  at  least  as  they  pertain  to 
the  remedy  merely,  and  not  to  the  substan- 
tive rights  of  the  parties.  But  though  sit- 
ting in  equity,  the  Federal  court  may  fol- 
low the  rule  of  decision  in  the  state  court 
on  the  question  of  laches  and  limitations.^^ 
And  upon  this  principle,  the  Federal  courts 
have  followed  the  state  decisions  as  to  the 
applicability  of  the  statute  to  claims 
against  trustees ;  7^  and  upon  the  point  that 
the  filing  of  a  petition  within  a  statutory 


period  is  sufficient,  although  process  is  not 
issued  until  after  the  period  has  expired.''? 
The  Federal  courts,  however,  when  sitting 
in  equity,  will  not,  even  by  analogy,  apply 
a  state  statute  where  unusual  conditions 
or  extraordinary  circumstances  render  it 
inequitable  to  do  so.''*  Nor  may  the  es- 
tablished rule  in  equity  as  administered  in 
the  Federal  court, — ^that  where  relief  is 
asked  on  the  ground  of  actual  fraud,  the 
time  will  not  run  in  favor  of  defendant 
until  the  discovery  of  the  fraud,  or  uAtil, 
with  reasonable  diligence,  it  might  have 
been  discovered, — ^be  obviated  by  reason  of 
a  contrary  construction  of  the  state  stat- 
ute of  limitation  by  the  state  courts.''^ 
But  it  seems  that  when  the  local  law, 
whether  statutory  or  otherwise,  though  in 
form  pertaining  to  the  remedy  really  affects 
the  substantive  rights  of  the  parties,  the 
Federal  courts  not  only  will,  but  must, 
follow  it,  even  in  a  suit  in  equity.30 


sometimes  they  act  upon  the  analogy  of  the 
like  limitation  at  law.  But  these  general 
rules  must  be  taken  subject  to  the  quali- 
fication that  the  equity  jurisdiction  of  the 
courts  of  the  United  States  cannot  be  im- 
paired by  the  laws  of  the  respective  states 
in  which  they  sit." 

WNorris  v.  Haggin,  28  Fed.  275;  St. 
Paul,  S.  &  T.  F.  R.  Co.  v.  Sage,  1  C.  C.  A. 

266,  4  U.  S.  App.  160,  49  Fed.  316.  But 
see  Norris  t.  Haggin,  136  U.  S.  386,  34  L. 
ed.  424,  10  Sup.  Ct.  Rep.  942. 

78  In  Miles  v.  Vivian,  25  C.  C.  A.  208, 
61  U.  S.  App.  194,  79  Fed.  848,  the  court 
declares  that  the  Federal  courts  will  ad- 
judge, in  cases  over  which  there  is  a  con- 
current jurisdiction  by  courts  of  law  and 
equity,  that  lapse  of  time  to  be  a  bar  in 
equity  which  would  have  constituted  a  bar 
if  the  action  had  been  at  law.  '  And  see 
cases  cited  in  the  opinion.  And  so  in  Hig- 
gins  Oil  &  Tuel  Co.  v.  Snow,  61  C.  C.  A. 

267,  113  Fed.  433,  it  is  said  that  in  cases 
of  concurrent  jurisdiction  equity  follows 
law,  and  a  court  of  equity  will  consider  it- 
self bound  by  the  same  rules  that  would 
apply  in  a  court  of  law.  And  in  Hayden 
V.  Thompson,  17  C.  C.  A.  692,  36  U.  S.  App. 
361,  71  Fed.  60,  it  was  said  that  national 
courts  sitting  in  equity  act  or  refuse  to  act 
in  analogy  to  the  statute  of  limitations  of 
the  state  in  which  they  are  sitting,  and  if 
the  analogous  action  at  law  against  the 
defendant  would  be  barred  under  the  local 
state  statute,  the  suit  must  be  dismissed. 

And  in  Frishmuth  v.  Farmers'  Loan  &  T. 
Co.  95  Fed.  6,  it  is  said  that  the  Federal 
courts,  like  all  courts  of  equity,  feel  them- 
selves bound  in  all  cases  of  concurrent  juris- 
diction, by  the  statute  of  limitations  that 
govern  courts  of  law  in  such  circumstances, 
and  that  whether  they  act  in  analogy  or  in 
obedience  to  those  statutes  is  not  of  prac- 
tical moment. 

74Kirbv  V.  Lake  Shore  &  M.  S.  R.  Co. 
120  U.  S,  130,  30  L.  ed.  569,  7  Sup.  Ct. 
40  L.R.A.{N.S.) 


Rep.  430;  St.  Paul,  S.  &  T.  F.  R.  Co.  y. 
Sage,  1  0.  C.  A.  256,  4  U.  S.  App.  160,  49 
Fed.  316;  Tice  v.  School  Dist.  No.  18,  17 
Fed.  283. 

n  Higgins  Oil  &  Fuel  Co.  v.  Snow,  51  C. 
C.  A.  267,  113  Fed.  433;  Naddo  v.  Bardon, 
47  Fed.  782,  affirmed  in  2  C.  C.  A.  335,  4  U. 
S.  App.  642,  61  Fed.  493;  Wheeling  Bridge 
&  Terminal  R.  Co.  v.  Reymann  Brewing  Co. 
32  C.  C.  A.  571,  61  U.  S.  App.  631,  90 
Fed.  189;  Kentucky  Coal  &  Timber  Develop- 
ment Co.  v.  Kentucky  Union  Co.  110  G.  G. 
A.   93,   187    Fed.   945. 

In  St.  Paul,  S.  &  T.  F.  R.  Co.  v.  Sage, 
1  C.  C.  A.  256,  4  U.  S.  App.  160,  49  Fed. 
316,  seems  to  hold  that  the  Federal  court 
was  bound  by  the  decisions  of  the  state 
court  on  the  question  whether  the  cause  of 
action  came  within  the  provision  of  the 
state  statute  providing  that,  in  actions  for 
relief  on  the  ground  of  fraud,  the  cause 
of  action  shall  not  be  deemed  to  have  ac- 
crued until  discovery  of  the  facts  constitut- 
ing the  fraud,  or  the  provision  making  the 
six  years,  statute  applicable  to  actions  to 
enforce  trusts  or  to  compel  an  accounting 
where  the  trusts  have  been  repudiated. 

''•Amory  v.  Lawrence,  3  Cliff.  623,  Fed. 
Cas.  No.  336;  Naddo  v.  Bardon,  supra,  note 
76. 

'77  Armstrong  Cork  Co.  y.  Merchants'  Re- 
frigerating Co.  107  C.  C.  A.  93,  184  Fed. 
199.  In  United  States  v.  Miller,  164  Fed. 
444,  however,  it  was  held  that  the  question 
when  a  suit  in  equity  is  begun  is  wholly 
within  equity  practice  and  procedure,  and 
is  not  governed  by  a  local  statute.  If  this 
is  true,  it  is  clear,  of  course,  that  the  deci- 
sions of  the  state  court  would  not  be  bind- 
ing upon   the   point. 

78  Stevens  v.  Grand  Cent.  Min.  Co.  67  C. 
C.  A.  284,  133  Fed.  28. 

79  Kirby  v.  Lake  Shore  &  M.  8.  R.  Go.  120 
U.  S.  130,  30  L.  ed.  560,  7  Sup.  Ct.  Rep.  430. 
Tice  V.  School  Dist.  No.  18,  17  Fed.  283. 

80  Dupre  v.  Mansur,  214    U.  S.  161,  63  L. 
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Jj.  Adverse  possession. 

The  decisions  of  the  state  court  have 
been  generally  held  controlling  upon  the 
Federal  court  on  questions  relating  to  ad- 
verse* .possession;  including  the  general 
questions  what  constitutes  adverse  posses- 
sion; SI  the  question  who  may  avail  himself 
of  the  statute ;.U  color  of  title;  *'  neces- 
sity of  connecting  possession  with  grant  in 
order  to  make  statute  applicable;  9*  even 
though  there  had  been  a  prior  decision  of 
the  Federal  Supreme  Court  to  the  con- 
trary; 36  effect  of  tax  deed  to  create  con- 
structive possession  of  unoccupied  land;  '^ 
when  the  bar  of  the  statute  of  prescription 
begins  to  be  operative.*'' 


DT.  tiiens* 

State  decisions  establishing  the  rule  that 
a  vendor's  lien  does  not  pass  under  an 
assignment  of  the  debt  secured  must  be 
followed  as  a  rule  of  property.**  go 
Federal  courts  are  in  general  bound 
to  follow  the  decisions  of  the  state  courts 
as  to  the  validity  and  construction  of  lien 
statutes.**  This  general  rule,  however,  is 
subject  to  the  exception  pointed  out  in 
subdivision  III.  c,  with  respect  to  decisions 
rendered  after  the  rights  of  the  parties 
have  accrued;  **  and  it  has  been  intimated 
that  in  any  event  the  Federal  court  would 
not  be  bound  to  follow  decisions  of  the 
state  court  as  to  the  constitutionality  of 


ed.  950,  29  Sup.  Ct.  Rep.  548,  holding  that 
a  Federal  court  of  equity  in  a  suit  to 
quiet  title  against  the  purchaser  of  notes 
secured  by  a  vendor's  lien  will  apply  the 
rule  of  local  law,  that  when  a  debt  is  Mirred 
by  the  statute,  an  action  to  foreclose  a  lien 
or  mortgage  showing  the  same  is  also 
barred.  Justice  Holmes  said:  ''We  hardly 
see  how  a  court  of  law  could  disregard  an 
express  reservation  of  security,  or  how  a 
lien  so  reserved  can  be  called  a  purely  equi- 
table right.  But  equitable  or  not,  it  is  a 
creation  not  of  the  United  States,  but  of 
the  local  law  of  Texas.  If  that  law  should 
declare  the  words  in  Bailey's  deed  purport- 
ing to  reserve  a  lien  unavailing,  it  would 
not  be  for  the  courts  of  the  United  States 
to  say  otherwise  when  sitting  in  equity, 
any  more  than  when  sitting  at  law.  It 
appears  to  us  equally  their  duty,  when  the 
local  law  decides  that  the  words  create  a 
right,  to  take  the  measure  of  that  right 
from  the  same  source.  The  notes  are  barred 
as  well  in  equity  as  at  law.  .  .  .  This 
is  not  a  matter  of  procedure  or  jurisdic- 
tion, but  of  substantive  rights  concerning 
land.  It  seems  to  us  it  should  be  governed 
by  the  decisions  of  the  state  where  the  land 
lies."  But  see  contra,  Butler  v.  Douglass, 
1  McCrary,  630,  3  Fed.  612. 

*l  Elder  v.  McClaskey,  17  C.  C.  A.  251, 
37  U.  S.  App.  1,  ld9,  70  Fed.  529;  Scott  v. 
Mineral  Development  Co*.  64  C.  C.  A.  669, 
130  Fed.  497,  certiorari  denied  in  196  U. 
S.  640,  49  L.  ed.  631,  25  Sup.  Gt.  Rep.  796. 

*2Harending  v.  Reformed  Dutch  Church, 
16  Pet.  455,  10  L.  ed.  1029  (right  of  re- 
ligious corporation  to  acquire  title  by  ad- 
verse* possession) . 

**  Santee  River  Cypress  Lumber  Co.  v. 
James,  50  Fed.  360;  Hoge  v.  Magnes,  29  C. 
C.  A.  564,  56  U.  S.  App.  500,  85  Fed.  355; 
United  States  v.  One  Lot  of  Land,  178  Fed. 
334. 

*4Patton  V.  Easton,  1  Wheat.  476,  4  L. 
ed.  139;  Powell  v.  Harmon,  2  Pet.  24 J,  7 
L.  ed.  411,  following  state  decisions  hold- 
ing that  under  the  state  statute  possession 
was  a  bar  only  when  held  under  a  grant, 
or  under  a  deed  founded  on  a  grant. 

**In  Green  v.  Neal,  6  Pet.  291,  8  L.  ed. 
40  LJLA.(N.S.) 


402,  the  supreme  court  followed  the  later 
decisions  of  the  state  court  overruling  its 
own  earlier  decisions  on  the  point. 

**Bardon  v.  Land  &  River  Improv.  Co- 
157  U.  S.  327,  39  L.  ed.  719,  15  Sup.  Ct 
Rep.  650. 

"Balkan  v.  Woodstock  Iron  Co.  164  U. 
S.  177,  38  L.  ed.  953,  14  Sup.  Ct.  Rep.  1030. 

**  Ober  V.  Gallagher,  93  U.  S.  199,  23  L. 
ed.  829.  In  this  case,  however,  the  court 
was  of  the  opinion  that  the  rule  was  not 
an  established  one  at  the  time  the  notes  in 
question   were   assigned. 

**  Fidelity  Ins.  k  S.  D.  Co.  v.  Shenandoah 
Iron  Co.  42  Fed.  372;  Re  Grissler,  69  C. 
C.  A.  406,  136  Fed.  754;  The  Winnebago,  73 
C.  C.  A.  295,  141  Fed.  945,  certiorari  de- 
nied in  200  U.  S.  616,  50  L.  ed.  621,  26  Sup. 
Ct.  Rep.  752  (in  relation  to  contracts  not 
maritime) ;  Morgan  v.  First  Nat.  Bank,  76 
C.  C.  A.  236,  1^  Fed.  466;  George  A. 
Shaw  &  Co.  V.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  97  C.  C.  A.  520,  173  Fed.  746. 

So  the  first  direct  ruling  of  the  highest 
court  of  a  state  construing  a  state  statute 
will  be  followed  by  a  Federal  court  without 
further  inquiry,  notwithstanding  a  prior 
decision  of  the  Federal  court  to  the  con- 
trary. Andrews  v.  National  Foundry  ft 
Pipe  Works,  36  L.R.A.  139,  22  C.  C.  A.  110, 
46  U.  S.  App.  281,  76  Fed.  166,  rehearing  de- 
nied in  36  L.R.A.  153,  23  C.  C.  A.  454,  46 
U.  S.  App.  619,  77  Fed.  774,  certiorari  de- 
nied in  166  U.  S.  721,  41  L.  ed.  1188,  17 
Sup.  Ct.  Rep.  996.  It  would  appear,  how- 
ever, that  the  prior  Federal  decision  referred 
to  was  rendered  after  the  rights  of  the  par- 
ties had  accrued. 

As  to  mortgages,  see  supra,  IV.  b,  1. 

*0  Great  Southern  Fire  Proof  Hotel  Co. 
V.  Jones,  193  U.  S.  532,  48  L.  ed.  778,  24 
Sup.  Ct.  Rep.  576,  affirming  54  C.  C.  A.  165, 
116  Fed.  793;  Jones  v.  Great  Southern 
Fireproof  Hotel  Co.  30  C.  C.  A.  108,  58  U. 
S.  App.  397,  86  Fed.  370,  reversed  on  an- 
other point  in  177  U.  S.  449,  44  L.  ed. 
842,  20  Sup.  Ct.  Rep.  690;  Westinghouse 
Air  Brake  Co.  v.  Kansas  City  Southern  R. 
Co.  71  C.  C.  A.  1,  137  Fed.  26.  But  see  An- 
drews National  Foundry  &  Pipe  Works,  su- 
pra, note  89. 


426 


NOTE  TO  SXAHE  &  TRIEST  CO.  v.   FRIEDMAN. 


such  statute,  where  tiiey  do  not  turn  upon 
any  constitutional  provision  peculiar  to  the 
Btate.9i 


h.  Conflict  of  laws. 

If  the  ultimate  question  in  a  case  is  re* 
garded  by  the  Federal  courts  as  one  of 
general  law,  which  they  are  to  determine 
for  themselves,  and  as  to  which  the  de- 
cisions of  the  state  court  are  not  control- 
ling, it  is  obvious  that  no  practical  neces- 
sity arises  for  determining  which  of  two 
or  more  states  in  which  different  elements 
of  the  transaction  had  their  situs  should 
furnish  the  governing  law, — although  it 
would  be  necessary  for  a  state  court  to  de- 
termine th9,t  question.^  In  some  cases, 
however,  the  Federal  courts  have  the  same 
occasion  as  the  state  courts  to  determine 
.that  question,  for  the  reason  that  some  of 
the  elements  of  the  transaction  may  have 
their  situs  in  a  foreign  country;  or,  if  in 
a  state,  the  ultimate  question  may  be 
governed  by  statute  or  other  local  rule. 
In  general,  when  it  is  necessary  for  the  Fed- 
eral courts  to  determine  questions  relating 
to  conflict  of  laws  at  all,  those  questions,  as 
distinguished  from  the  ultimate  question 
as  to  the  rule  prescribed  by  the  law  of  the 
state  whose  law  is  held  to  govern,  usually 
seem  to  be  regarded  as  questions  of  general 
jurisprudence,  as  to  which  the  Federal 
court,  when  in  the  exercise  of  the  juris- 
diction resting  upon  diversity  of  citizen- 
ship, are  not  bound  to  follow  the  decisions 
of  the  state  court, — i.  e.,  the  decisions  of 


the  courts  of  the  state  in  which  the  Fed- 
eral action  originates, — as  to  which  of  two 
or  more  possible  jurisdictions  sliould  fur- 
nish the  governing  law, — unless  those  de- 
cisions purport  to  rest  upon  a  construction 
of  a  local  statute  in  respect  of  its  appli- 
cability to  cases  presenting  interstate'  or 
international  features,  in  which  event,  it 
would  seem  that  the  case  must  fall  within 
the  operation  of  the  general  rule  that  de- 
cisions of  the  highest  state  court  are  con- 
trolling as  to  the  construction  of  state  stat- 
utes, unless  it  could  be  taken  out  of  that 
general  rule  by  virtue  of  the  exception  dis- 
cussed in  subdivision  III.  e. 

Of  the  many  Federal  cases  which  discuss 
one  or  another  of  the  phases  of  conflict  of 
laws,  comparatively  few  of  them. allude  to 
the  point  whether  the  Federal  court,  as  to 
such  questions, — as  distinguished  from  the 
ultimate  question  in  the  case  after  the  gov- 
erning law  is  ascertained, — is  bound  by 
the  decisions  of  the  highest  court  of  the 
state  in  which  the  action  originates.  Most 
of  them  seem  tacitlv  to  assume  that  the 
preliminary  question  which  states  should 
furnish  the  governing  law  is  to  be  decided 
according  to  the  Federal  court's  own  view 
of  the  principles  applicable  to  that  sub- 
ject.M*  And  these  cases  by  their  cumu- 
lative effect  furnish  strong  support  for 
that  view,  which  is  also  sustained  by  express 
decisions.  Thus,  it  has  been  held  that  the 
Federal  courts  are  not  bound  to  follow 
the  decisions  of  the  state  courts  as  to 
the  governing  law  with  respect  to  usury;  M 
the  capacity  of  a  married  woman  to  con- 


91  Jones  V.  Great  Southern  Fireproof 
Hotel  Co.  30  C.  C.  A.  108,  68  U.  S.  App. 
397,  86  Fed.  370,  reversed  on  another  point 
in  177  U.  S.  449,  44  L.  ed.  842,  20  Sup. 
Ct.  Rep.  690.  See,  further,  as  to  this  pos- 
sible  exception,    supra.    III.   e. 

M  According  to  the  views  occasionally  ex- 
pressed, even  a  state  court  mi^ht  determine 
such  a  question  according  to  its  own  prece- 
dents without  reference  to  the  precedents 
of  the  other  state,  whose  law,  if  statutory, 
would  concededly  govern;  but  this  is  op- 
posed to  the  weight  of  authority  and  gen- 
eral practice  so  far  as  state  courts  are 
concerned.  See  notes  in  6  L.R.A.  (N.S.) 
212,  and  18  L.R.A.(N.S.)   880. 

Ma  Thus,  while  the  circuit  court  of  ap- 
peals in  McCue  v.  Northwestern  Mut.  L. 
Ins.  Co.  93  C.  C.  A.  71,  167  Fed.  435,  was 
of  the  opinion  that  the  insurance  contract 
in  question  was  a  Wisconsin  contract  and 
governed  by  its  law,  and  the  United  States 
Supreme  Court  in  the  same  case  (223  U. 
S.  234,  56  L.  ed.  419,  38  L.R.A.(N.S.)  67, 
32  Sup.  Ct.  Rep.  220)  was  of  the  opinion 
that  tne  contract  was  a  Virginia  contract 
and  governed  by  its  law,  both  courts  ap- 
parently assumed  that  such  preliminary 
question  as  to  conflict  of  laws  was  a  gen* 
40  L.R.A.(N.S.) 


eral  question,  which  the  Federal  courts 
were  to  determine  for  themselves,  and  with- 
out especial  reference  to  the  decisions  of 
the  courts  of  Virginia,  where  the  action 
originated;  although  the  circuit  court  of 
appeals  was  of  the  opinion  that  the  deci- 
sions of  the  Wisconsin  court  were  control- 
ling on  the  ultimate  question  in  the  case, 
viz.,  whether  there  coul4  be  a  recovery  un- 
der the  policy,  the  insured  having  been  ex- 
ecuted for  a  crime;  and  the  Supreme  Court 
queried  whether  it  would  have  been  bound 
by  the  decisions  of  the  Virginia  court  on 
that  point,  if  they  had  been  opposed  to 
the  Federal  decisions. 

WMcIlwaine  v.  Ellington,  55  L.R.A.  933, 
49  C.  C.  A.  446,  111  Fed.  578,  overruling 
Mcllwaine  v.  Iseley,  96  Fed.  62;  Dvgert  v. 
Vermont  Loan  &  T.  Co.  37  C.  C.  "A.  389, 
94  Fed.  913.  Manv  other  Federal  cases  in- 
volving  tiie  question  of  the  governing  law 
with  respect  to  usury,  in  which  it  was  ap- 
parently assumed  that  the  question  was 
one  of  general  law,  as  to  which  the  deci- 
sions of  the  state  court  are  not  conclusive 
upon  the  Federal  courts,  will  lie  found  in 
notes  to  Mcllwaine  v.  Ellington.  55  L.R.A. 
933,  and  United  States  Sav.  &  L.  Co.  v. 
Beckley,  62  L.R.A.  33. 
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tract;  04  the  manner  and  sufficiency  of 
notice  ef  the  dishonor  of  commercial 
paper;  06  the  character  of  a  statute,  or  of 
the  liability  created  thereby,  as  affecting 
the  transitory  character  of  an  action  to 
enforce  it;  08  the  effect  of  a  general  assign- 
ment for  creditors  made  in  another  state, 
to  defeat  an  attachment  of  property  by  a 
citizen.w 

So,  it  has  been  held  that  the  Federal 
courts  will  decide  for  themselves,  without 
being  bound  by  the  decisions  of  the  courts 
of  the  states  in  which  the  action  originates, 
whether  it  is  contrary  to  the  public  policy 
of  the  forum  for  a  Federal  court  sitting  in 
one  state  to  entertain  a  cause  of  action 
arising  under  a  statute  of  another  state ;  •• 
or  whether  a  law  of  another  country  giving 


a  civil  right  to  recover  for  personal  injuries 
will  be  enforced  in  a  Federal  court.w 

But  on  the  other  hand,  it  has  been  held 
that  the  question  whether  a  general  assign- 
ment to  the  receiver  of  a  foreign,  corporation 
was  voluntary,  so  as  to  sustain  his  right  as 
against  a  subsequent  attachment  of  prop- 
erty in  the  state  where  the  action  in  the 
Federal  court  originated,  is  one  as  to  which 
the  decisions  of  the  state  court,  at  least  a 
decision  as  to  the  same  assignment,  is  con- 
trolling. ^00  So,  the  question  whether  one 
adopted  in  another  state  may  take  under  the 
local  statutes  of  descents  has  been  held  a 
question  of  statutory  construction,  as  to 
which  the  decisions  of  the  state  court  are 
conclusive,  even  if  against  the  weight  of  au- 
thority.l  And  in  one  case  it  is  declared 
generally  that  the  Federal  courts  will  fol- 


»*  First  Nat.  Bank  v.  Mitchell,  34  C.  C.  A. 
642,  92  Fed.  665.  The  court  was  of  the 
opinion  that,  upon  principles  in  relation 
to  conflict  of  laws,  tlie  question  as  to  the 
capacity  of  a  married  woman  was  to  be  de- 
termined by  the  law  of  Illinois,  and  accord- 
ingly reversed  the  decision  of  the  circuit 
court  (92  Fed.  90),  which  followed  a  de- 
cision of  the  Connecticut  supreme  court, 
with  reference  to  the  same  transaction,  and 
held  that  the  contract  was  invalid  under 
the  Connecticut  statute,  because  of  her  lack 
of  capacity.  The  decision  of  the  circuit 
court  of  appeals  in  this  case  was  reversed 
by  the  Supreme  Court  (180  U.  S.  471,  46 
L.  ed.  627,  21  Sup.  Ct.  Rep.  418),  but  the 
reversal  was  upon  the  ground  that  the  de- 
cision of  the  Connecticut  court  was  rea 
judicata, 

05  Gttebnset  y.  Imperial  Bank. 

06  Converse  v.  Mears,  162  Fed.  767 
(whether  liability  imposed  upon  stock- 
holders by  statute  of  another  state  is  wholly 
statutory  or  partially  contractual) ;  Leyner 
Engineering  Works  v.  Kempner,  163  Fed. 
606  (whether  statute  of  another  state  is 
penal,  and  therefore  unenforceable  outside 
the  state  of  its  enactment). 

OTStowe  V.  Belfast  Sav.  Bank,  92  Fed. 
90.  This  decision  is,  however,  perhaps  to 
be  regarded  as  resting  upon  tne  ground 
that,  there  being  but  a  single  decision  on 
the  point  in  the  state  court,  there  was  no 
fixed  local  usage  or  custom  on  the  point, 
rather  than  upon  the  ground  that  the  ques- 
tion from  its  nature  was  one  as  to  which 
the  Federal  courts  were  not  bound  by  the 
decisions  of  the  state  court.  This  decision 
was  affirmed  by  the  circuit  court  of  appeals 
in  34  C.  C.  A.  229,  63  U.  S.  App.  14,  92 
Fed.  100;  but  that  court  held  that  the 
state  decision  which  it  was  asked  to  follow 
was  in  violation  of  a  principle  of  constitu- 
tional law  as  declared  by  the  United  States 
Supreme  Court  in  another  case.  That  court 
was  therefore  not  called  upon  to  decide 
whether  the  question  of  conflict  of  laws  was 
one  as  to  which  it  would  be  bound  to  fol- 
low the  state  decisions  or  not. 
40  L.R.A.(NJS.) 


08  Dexter  v.  Edmands,  89  Fed.  467  (stock- 
holder's liability) ;  Missouri  Pac.  R.  Co.  v. 
Larussi,  88  C.  C.  A.  230,  161  Fed.  66  (ac- 
tion for  death). 

The  general  statement  in  Finney  v.  Guy, 
189  U.  S.  335,  47  L.  ed.  839,  23  Sup.  Ct. 
Rep.  668,  that  whether  a  state  court  should 
permit  an  action  to  be  maintained  therein 
on  principles  of  comity  between  the  states 
in  a  question  exclusively  for  the  courts  of 
that  state  to  decide, — does  not  militate 
against  the  text,  after  it  has  reference  to 
actions  in  the  state  courts,  and  the  case 
came  up  on  error  to  the  state  court. 

ooEvey  v.  Mexican  C.  R.  Co.  38  L.R.A. 
387,  26  C.  C.  A.  407,  52  U.  S.  App.  118, 
81  Fed.  294,  certiorari  denied  in  167  U.  S. 
746,  42  L.  ed.  1210,  17  Sup.  Ct.  Rep.  996. 
But  in  Gallagher  v.  Florida  East  Coast 
R.  Co.  196  Fed.  1000,  the  court  said  that 
the  decisions  of  the  New  York  courts  that 
it  was  contrary  to  public  policy  of  that 
state  to  entertain  an  action  under  the  death 
statute  of  Florida  were  probably  binding, 
and  in  any  event  persuasive,  upon  the  Fed- 
er&l   court 

100  Zacher  v.  Fidelity  Trust  &  S.  V.  Oo. 
46  C.  C.  A.  480,  106  Fed.  593.  The  state 
decision  in  this  case  was  rendered  in  a  case 
growing  out  of  the  same  assignment,  though 
the  decision  was  not  res  judicata.  Lurton, 
J.,  said:  "It  would  be  a  scandal  upon  the 
administration  of  justice  if  two  co-ordinate 
courts  administering  the  same  law  should 
reach  a  different  conclusion  upon  the  same 
facts;  and  more  especially  would  this  be 
so  in  respect  of  a  matter  in  which  the  high- 
est court  of  the  state  whose  comity  and 
policy  was  involved  had  led  the  way  by 
a  decision  between  the  same  parties  in 
respect  to  another  fund  embraced  in  the 
same  assignment. 

iHood  V.  McGehee,  189  Fed.  205.  It 
may  perhaps  be  questioned  whether  the 
question  should  not  be  regarded  as  falling 
within  the  exception  referred  to  in  subd. 
III.  e,  as  to  decisions  that  turn  upon  con- 
siderations that  are  common  to  the  ques- 
tion as  arising  in  other  states. 
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low  the  rule  laid  down  by  the  highest  court 
of  a  state,  in  determining  whether  the  lex 
looi  oontractiM  of  the  lex  fori  shall  govern.8 
It  has  been  declared'  that  where  a  con- 
tract expressly  stipulates  that  a  certain 
state  shall  be  regarded  as  the  place  of  the 
contract,  it  will  be  construed  according  to 
that  law,  even  though  in  the  absence  of  such 
a  term  in  the  contract  the  construction  and 
interpretation  would  be  a  question  of  gen- 
eral, and  not  local,   law. 

V 
<•  Heasure  of  damages. 

State  decisions  have  been  held  controlling 
upon  the  measure  of  damages  for  evicting 
a  lessee;'^  for  breach  of  a  covenant  of  quiet 
enjoyment  in  a  lease.B  It  will  be  observed 
that  both  points  present  a  question  as  to  the 
law  of  real  estate,  and  it  was  upon  this 
ground  that  the  state  decisions  were  held 
controlling.  So,  the  decisions  of  the  state 
court  will  ordinarily  be  followed  upon  the 
measure  of  damages  for  breach  of  a  person- 
al contract,  if  based  upon  a  local  statute.^ 

In  the  absence  of  statute,  however,  the 
measure  of  damages  recoverable  in  an  action 
for  tort,  at  least  a  personal  tort,  is  one  of 
general  jurisprudence,  as  to  which  the  Fed- 


eral courts  are  not  bound  by  tht  state  deci- 
Bion.7  And  that  is  also  held  to  be  true  of 
the  liability  of  a  carrier  for  exemplary 
damages  to  a  passenger;  S  and  of  the  right 
to  recover  for  mental  anguish.9 

j.  Interest  and  usury. 

Interest  being  a  matter  of  local  regula- 
tion, the  decisions  of  the  courts  of  last  re- 
sort of  the  state  are  binding  upon  the  Fed- 
eral courts;  10  and  this  doctrine  has  been 
specifically  applied  to  the  question  whether 
the  statutory  or  contractual  rate  applies 
after  maturity.ll 

The  rule  also  applies  to  questions  of 
usury.  Thus,  it  was  said  by  the  United 
States  Supreme  Court:  "The  local  law  [as 
to  usury],  consisting  of  the  applicable  stat- 
utes as  construed  by  the  supreme  court  of 
the  state,  furnishes  the  rule  pf  decision."  U 
And  decisions  of  the  state  supreme  court 
construing  the  state  statute  so  as  to  abro- 
gate the  rule  making  tender  of  the  princi- 
pal sum  with  lawful  interest  a  condition  of 
the  right  to  maintain  a  bill  in  equity  to 
cancel  a  usurious  note  are  binding  upon 
the  Federal  courts.13  And  it  has  been  held 
that  the  Federal  courts  are  bound  by  the  de- 


« Parker  v.  Moore,  63  C*  C.  A.  369,  115 
Fed.  799.  The  question  was  whether  it 
was  contrary  to  public  policy  to  enforce  a 
cause  of  action  in  connection  with  margin 
transactions  in  another  state. 

»  Russell  V.  Grigsby,  94  C.  C.  A.  61,  368 
Fed.  577  (opinion  by  Lurton,  J.).  (But 
see  supra,  IV.  f,  1,  note  69.)  The  question 
m  the  case,  however,  related  to  an  assign- 
ment of  the  policy,  and  that  was  held  to 
be  another  contract,  and  not  within  the 
stipulation  as  to  the  law  of  Pennsylvania. 
The  reversal  of  this  case  (222  U.  S.  149, 
66  L.  ed.  133,  36  L.R.A.(N.S.)  642,  32 
Sup.  Ct.  Rep.  58)  was  on  the  merits  of 
the  question  in  relation  to  the  assignment. 

4  American  Ice  Co.  v.  Pocono  Spring 
Water  Ice  Co.  179  Fed.  868,  modified  on 
another  point  in  105  C.  C.  A.  625,  183  Fed. 
193. 

ftThorley  v.  Pabst  Brewing  Co.  102  C. 
C.  A.  522,  179  Fed.  338.  The  court  said 
that  it  must  follow  the  New  York  decision, 
even  if  the  rule  as  laid  down  by  them  is 
opposed  to  the  weight  of  authority  else- 
where, and  contrary  to  the  founded  prin- 
ciple, or  even  if  it  were  to  be  assumed  that 
the  court  of  appeals  might  modify  in  favor 
of  the  plaintiff  the  rule  now  established. 
"The  plaintiff  has  brought  his  suit  affect- 
ing land  in  this  court,  and  we  must  follow 
settled  rules,  not  change  them.  Our  own 
dutv  is  to  take  the  law  as  we  find  it,  and 
as  we  find  it,  apply  it." 

e  New  York,  L.  E.  &  W.  R.  Co.  v.  Estill, 
147  U.  S.  691,  37  L.  ed.  292,  13  Sup.  Ct. 
Rep.  444.  holding  that  state  decisions  un- 
der a  local  statute,  as  to  the  right  to  in- 
terest on  damages  sustained  by  carrier's 
40  L.ILA.(N.S.) 


breach  of  contract,  are  binding  upon  the 
Federal   court. 

7  Woldson  V.  Larson,  90  C.  C.  A.  422,  164 
Fed.  548;  Power  v.  Augusta,  191  Fed.  647 
(measure  of  damages  for  personal  injury). 

»  Norfolk  &  P.  Traction  Co.  v.  Miller,  9d 
C.  C.  A.  453,  174  Fed.  607. 

OSee  supra,  IV,  a,  6,  note  67. 

10  Bond  V.  John  v.  Farwell  Co.  96  C.  C. 
A.  546,  172  Fed.  58.  In  this  case,  however, 
there  was  no  decision  of  the  state  court 
upon  the  question,  so  that  the  Federal  court 
was  obliged  to  adopt  its  own  construction 
of  the  statute.  As  to  conflict  of  laws  with 
respect  to  interest  and  usury,  see  supra,  IV. 

11  Ohio  V.  Frank,  103  U.  S.  697,  26  L. 
ed.  531.  Query  whether  the  exception  dis- 
cussed in  supra,  III.  e,  might  not  be  invoked 
on  such  a  point. 

W  Missouri,  K.  &  T.  Trust  Co.  v.  Krnm- 
seig,  172  U.  S.  351,  43  L.  ed.  474,  Vj  Sup. 
Ct.  Rep.   179. 

But  in  New  England  Mortg.  Secur.  Co.  v. 
Gay,  33  Fed.  630,  writ  of  error  dismissed 
in  145  U.  S.  123,  36  L.  ed.  646,  12  Sup.  Ct. 
Rep.  815,  the  Federal  court  refused  to  fol- 
low the  state  decision  as  to  whether  com- 
mission charged  by  the  lender's  agent  for 
services  in  making  a  loan  rendered  the 
transaction  usurious,  for  the  reason,  as 
the  court  said,  that  no  question  of  con- 
struction was  involved,  and  the  decision  of 
the  state  court  was  not  produced,  nor  the 
opinion  delivered  or  filed. 

i>  Missouri,  K.  &  T.  Trust  Co.  v.  Krum- 
seig.  172  U.  S.  351,  43  L.  ed.  474,  19  Sup. 
Ct.  Rep.  179.  It  was  argued  in  this  case 
(and    of   that   opinion   was   Circuit   Court 
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ciBioDB  of  the  state  court  as  to  the  effect  of 
the  intention  of  the  parties  on  the  question 
of  usury;  i*  and  the  effect  of  a  provision  in 
a  cpntract  for  interest  at  an  unlawful  rate 
after  maturity.iB  In  one  case,  however,  the 
court  declined  to  follow  the  decision  of  the 
state  court  as  to  the  law  governing  a  con- 
tract with  respect  to  usury,  the  decision  hav- 
ing been  rendered  after  the  contract  in  ques- 
tion was  made.  18 

In  one  instance,  the  exception  discussed 
in  supra.  III.  e,  was  invoked  to  take  a 
question  as  to  usury  out  of  the  general 
rule.l7  And  it  would  seem  that  that  excep- 
tion, if  sound,  might  have  been  invoked  as 
to  some  other  questions  referred  to  in  this 
subdivision. 


ii.  Decedents*  estates  genenMy, 

Decisions  of  the  highest  court  of  the  state 
are  controlling  upon  the  Federal  courts  as 
to  the  construction  of  the  local  statute  of 
descents ;  18  and  statute  of  distributions.i^ 
So  the  decisions  of  the  highest  state  court 
based  upon  statute,  will  be  followed  upon 
the  question  whether  the  estate  has  been 
fully  settled  and  administered;  ^  as  to  the 
effect  of  proceedings  in  probate  court;  'l 
as  to  claims  against  the  estate  and  the  en- 
forcement thereof;  ^  as  to  the  sale  and  con- 
veyance of  real  property  in  the  course  of 
administration;  ss  as  to  the  obligation  of  a 
devisee  to  give  a  bond  for  the  payment  of 
debts  of  the  estate;  ^  whether  a  statutory 
power  conferred  iipon  the  owner  of  property 


Judge  Sanborn  in  the  same  case,  23  C.  C.  A. 
1,  40  U.  S.  App.  620,  77  Fed.  32)  that,  as 
Federal  courts  in  the  exercise  of  their 
equity  jurisdiction  do  not  receive  any  modi- 
fication from  the  legislation  of  the  states 
or  the  practice  of  their  courts,  and  no 
state  statute  can  deprive  the  Federal  courts 
sitting  in  equity  of  the  power  or  relieve 
them  of  the  duty  to  enforce  the  established 
principle  of  equity  jurisprudence,  that  he 
who  seeks  equity  must  do  equity,  and  to 
require  the  complainants  to  pay  what  they  |i 
justly  owe  for  principal  and  lawful  inter- 
est as  a  condition  of  maintaining  their  bill 
for  affirmative  relief.  The  supreme  court, 
however,  said:  "We  think  it  a  satisfactory 
reply  to  such  a  proposition  that  the  com- 
plainants in  the  present  case  were  not  seek- 
ing equity,  but  to  avail  themselves  of  a 
substantive  right  under  the  statutory  law 
of  the  state.  It  seems  to  be  conceded,  or, 
if  not  conceded,  it  is  plainly  evident,  that 
if  the  cause  had  remained  in  the  state 
court,  where  it  was  originally  brought,  the 
complainant  would  have  been  entitled,  under 
the  public  policy  of  the  state  of  Minnesota, 
manifested  by  its  statutes  as  construed  by 
its  courts,  to  have  this  usurious  contract 
canceled  and  surrendered  without  tendering 
payment  of  the  whole  or  any  part  of  the 
original  indebtedness.  The  defendant  com- 
pany could  not,  by  removing  the  case  to 
the  Federal  court,  on  the  ground  that  it 
was  a  citizen  of  another  state,  deprive  the 
complainants  of  such  a  substantive  ri^ht.'* 

1*  Brown  v.  Grundy,  111  Fed.  15.  Here, 
again,  is  a  question  that  sugsresta  the  pos- 
sibilitv  of  invoking  the  exception  in  III.  e. 

M  Union  Mortg.  Bkg.  ^  T.  Co.  v.  Hagood, 
97  Fed.  360. 

W  Vermont  Loan  &  T.  Co.  v.  Dygert,  89 
Fed.  123. 

17  New  England  Mortg.  Secur.  Co.  v. 
Gay,  supra,  note  12. 

M  Gardner  v.  Collins,  2  Pet.  68,  7  L.  ed. 
347  (it  was  admitted  in  this  case,  how- 
ever, that  there  was  no  state  decision  on 
the  particular  point  in  question) ;  Levy  v. 
M'Cartee.  6  Pet.  102,  8  L.  ed.  334;  Middle- 
ton  v.  McGrew,  23  How.  46,  16  L.  ed.  403; 
Mcpherson  v.  Mississippi  Valley  Trust  Co. 
40  L.R.A,(N.S.) 


68  C.  C.  A.  455,  122  Fed.  387;  Yocum  v. 
Parker,  67  C.  C.  A.  227,  134  Fed.  205;  Hood 
V.  McGehee,  189  Fed.  206. 

In  Saunders  v.  Gould,  4  Pet.  392,  7  L. 
ed.  897,  Chief  Justice  Marshall  said  that, 
had  the  court  been  satisfied  that  there  had 
been  a  settled  construction  of  the  statute  of 
descents  by  the  state  supreme  court,  that 
settled  construction  would  undoubtedly 
have  been  respected. 

In  Gardner  v.  Collins,  supra,  the  court 
said  that  if  the  statute  had  been  an  ancient 
one,  and  a  uniform  course  of  professional 
opinion  and  practice  had  long  prevailed  in 
the  interpretation  of  it,  that  would  be  re- 
spected as  of  almost  equal  authority  with 
a  judicial  interpretation. 

In  Hanrick  v.  Patrick,  119  U.  S.  166,  30 
L.  ed.  396,  7  Sup.  Ct.  Rep.  147,  involving 
the  right  of  alien  heirs,  the  court  said  that 
great  weight,  if  not  conclusive  effect,  was  to 
be  given  to  the  decisions  of  the  state  court 
upon  the  question  of  the  construction  of  the 
statutes  of  the  state  as  affecting  titles  to 
real  property  within  its  territory,  though 
in  this  case  the  Federal  Supreme  Court 
was  of  the  same  opinion  as  the  state  court 
on  the  question  at  issue. 

WByers  v.  McAuley,  149  U.  S.  608,  37 
L."  ed.   867,   13   Sup.   Ct.  Rep.   906. 

M  Security  Trust  Co.  v.  Black  River  Nat. 
Bank,  187  U.  S.  211,  47  L.  ed.  147,  23  Sup. 
Ct.    Rep.    62. 

"Witters  v.   Sowles,   32   Fed.   130. 

M  Williams  v.  Benedict,  8  How.  107,  12 
L.  ed.  1007;  Dodd  v.  Ghiselin,  27  Fed.  405. 

W  Maxwell  v.  Moore,  22  How.  185, 16  L.  ed. 
261;  Yonley  v.  Lavender,  21  Wall.  276,  22 
L.  ed.  636 ;  Dubois  v.  McLean,  4  McLean,  486, 
Fed.  Cas.  No.  4,107;  Patapsco  Guano  Co.  v. 
Morrison,  2  Woods,  395,  Fed.  Cas.  No.  10,- 
792.  So,  a  decision  of  the  supreme  court 
of  the  state  is  controlling  as  to  the  effect 
of  the  failure  to  give  an  additional  bond 
as  required  by  the  statute  upon  the  validity 
of  a  sale  of  a  minor's  real  property.  Ar- 
rowsmith  v.  Gleason,  129  U.  S.  86,  32  L. 
ed.  630,  9  Sup.  Ct.  Rep.  237. 

«*  Aspden  v.  Nixon,  4  How.  467,  11  L.  ed. 
1059. 
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may  be  exercised  by  his  executor;  S<^  as  to 
dower  rights  of  widow.** 

jjj.  Wills. 

There  is  no  such  duty  devolving  tipon 
the  Federal  courts  to  follow  the  state  courts 
in  the  construction  of  a  particular  will  as 
there  is  in  the  construction  of  a  statute, 
assuming,  of  course,  that  the  state  court's 
decision  is  not  binding  upon  the  principle 
of  res  judicata,^ 

When,  however,  the  state  court  deciaions 
have  established  a  rule  of  real  property  ap- 
plicable to  the  will  in  question,  the  Federal 
court  is  in  general  bound  to  follow  those 
decisions.38  On  this  principle  the  decisions 
of  the  state  courts  have  been  accepted  by 
the  Federal  courts  on  the  question  whether 
the  word  "heirs"  is  a  word  of  limitation  or 


purchase;  ^  applicability  of  rule  in  Shelly's 
Case;  so  whether  a  will  creates  an  execu- 
tory devise;  Si  whether  a  devise  of  real 
estate  carries  the  fee ;  ^  questions  relating 
to  charitable  bequests  and  uses;  SS  whether 
a  claim  barred  by  the  statute  of  limita- 
tions may  be  set  ofif  against  a  legacy .S3« 

It  is  obvious  that,  so  far  as  rules  of  con- 
struction as  distinguished  from  rules  of 
property  are  concerned,  the  decisions  of  the 
stafo  court  merely  serve  as  glides  to  the 
Federal  courts  in  applying  the  general  rule 
that  the  intention  of  the  testator  is  to  be 
given  effect,  and  are  not  absolutely  control- 
ling.** 

Decisions  of  the  highest  state  court  as 
to  the  construction  or  effect  of  local  stat- 
utes in  relation  to  wills  must  in  general  be 
'  followed  by  th^  Federal  courts.**     And  it 


MM'Cutchen  v.  Marshall,  8  Pet.  220,  8 
L.  ed.  923. 

**  Black  V.  Elkhorn  Min.  Go.  47  Fed.  600. 

Of  course,  it  may  be  necessary  where 
dower  is  claimed  in  same  interest  derived 
from  the  Federal  government,  0.  g,,  a  min- 
ing claim,  to  consider  the  effect  of  the  Fed- 
eral statutes  or  decisions.  See  Black  v. 
Elkhorn  Min.  Co.  3  0.  C.  A.  ?12,  7  U.  S. 
App.  393,  52  Fed.  859,  aflSrmed  in  163  U. 
S.  445,  41  L.  ed.  221,  16  Sup.  Ct.  Rep.  1101. 

WLane  v.  Vick,  3  How.  464,  11  L.  ed. 
681  (question  whether  certain  property 
covered  by  a  devise)  •  Barber  v.  Pittsburgh, 
Ft.  W.  &  C.  K  Co.  166  U.  S.  83,  41  L.  ed. 
025,  17  Sup.  Ct.  Rep.  488  (character  of  es- 
tate devised) ;  Mesblnger  y.  Anderson,  96 
C.  C.  A.  445,  171  Fed.  785  (question  wheth- 
er one  took  title  to  real  property  under 
terms  of  will).  The  Federal  court  in  the 
last  case  adhered  to  its  own  previous  con- 
struction of  the  will,  notwithstanding,  that 
in  the  interval  the  state  court  had  placed 
a  different  construction  upon  the  same  will. 
The  court  gave  as  an  additional  reason  why 
it  was  not  bound  by  the  state  court's  deci- 
sion construing  the  will,  even  if  it  had 
power  to  retract  its  own  opinion  and  adopt 
the  subsequent  view  of  the  state  court, 
that  at  the  time  of  the  earlier  decisions  in 
the  Federal  court  there  was  no  settled  line 
of  decisions  in  the  state  court  applicable  to 
the  devise  in  question.  This  decision  was 
reversed  by  the  Supreme  Court  (225  U.  S. 
436,  56  L.  ed.  1152,  32  Sup.  Ct.  Rep.  739), 
but  the  latter  court  was  of  the  opinion  that 
the  decision  of  the  state  court  was  right, 
"at  least  as  against  the  decision  of  the  cir- 
cuit court  of  appeals,"  and  there  was  no 
disapproval,  at  least  no  expressed  disap- 
proval, of  the  general  position  taken  by  the 
Circuit  Courts  of  Appeals  as  to  a  state 
court  decision  with  respect  to  a  particular 
will. 

**  Jackson  ex  dem.  St.  John  v.  Chew,  12 
Wheat.  167,  6  L.  ed.  588;  Lane  v.  Vick,  3 
How.  464,  11  L.  ed.  681;  Barber  v.  Pitts- 
burgh, Ft.  W.  &  C.  R.  Co.  166  U.  S.  83,  41 
L.  ed.  925,  17  Sup.  Ct.  Rep.  488;  North- 
rop V.  Columbian  Lumber  Co.  108  C.  C.  A. 
40  L.R.A.(N.S.) 


640,  186  Fed.  770  (declining,  however,  to 
follow  a  change  of  decision  made  by  com- 
mencement of  action  in  Federal  court) ; 
Barker  v.  Eastman,   192  Fed.  659. 

After  stating  the  rule  of  the  text,  the 
court,  in  Jackson  ex  dem.  St.  John  v.  Chew, 
12  Wheat.  167,  6  L.  ed.  588,  remarked: 
"This  is  a  principle  so  ofbviously  just  and 
indispensably  necessary  under  our  system 
of  government,  that  it  cannot  be  lost  sight 
of." 

**  Daly  V.  James,  8  Wheat.  495,  6  L.  ed. 
670;  Myrick  v.  Heard,  31  Fed.  241. 

*0  Hubbird  v.  Goin,  70  C.  C.  A.  320,  137 
Fed.    822. 

*l  Buford  V.  Kerr,  33  C.  C.  A.  166,  62  U. 
8.  App.  270,  90  Fed.  613. 

*«  Smith  V.  Shriver,  3  Wall.  Jr.  219,  Fed. 
Cas.  No.  13,108. 

**  Loring  v.  Marsh,  6  Wall.  337,  18  L.  ed. 
802;  Meade  v.  Beal,  Taney,  339,  Fed.  Cas. 
No.    9,371. 

This  is  implied  in  Vidal  v.  Philadelphia, 
2  How.  127,  197,  11  L.  ed.  205,  233,  where 
the  court  refers  to  the  Pennsylvania  deci- 
sions to  the  effect  that  the  provisions  of  43 
Eliz.  chap.  4,  have  been  enforced  in  Pennsyl- 
vania by  common  usage  and  constitutional 
recognition,  and  not  only  these  but  the  more 
extensive  range  of  charitable  uses  which 
chancery  supported  before  that  statute  and 
beyond  it. 

««a  Wilson  V.  Smith,  117  Fed.  707,  affirmed 
in  61  C.  C.  A.  446,  126  Fed.  916. 

*4  Thus,  in  Russell  v.  United  States  Trust 
Co.  127  Fed.  445,  affirmed  in  69  C.  C.  A. 
410,  136  Fed.  758.  it  was  said  that  while 
the  Federal  courts  adopt  the  local  law  of 
real  property  as  ascertained  by  decisions  of 
the  state  court,  whether  grounded  on  the 
construction  of  statutes  or  the  unwritten 
law,  ^et  upon  the  question  whether  the  ex- 
pression of  a  testator  of  a  wish  or  recom- 
mendation will  create  a  trust,  the  decision 
of  the  state  court  merely  affords  a  guide 
in  applying  the  general  rule  that  the  in- 
tention of  the  testator  is  to  be  effectuated. 

**The  decision  in  Carroll  v.  Carroll,  16 
How.  275,  14  L.  ed.  930,  refusing  to  fol- 
low the  construction  of  a  state  statute  by 
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ham  been  bo  held  witli  respect  to  the  deci- 
sioDB  under  a  statute  relating  to  the  extent 
and  character  of  the  estate  passing  under 
a  devise;  M  the  construction  and  effect  of 
statutes  abolishing  entails;  ^  the  meaning 
of  the  statutory  phrase,  "any  person  in- 
terested," in  a  statute  in  relation  to  con- 
tests; M  the  effect  of  the  omission  to  pro- 
vide for  a  child;  8^  as  to  the  right  of  the 
Federal  government .  under  a  local  statute 
to  take  by  devise ;  ^  as  to  the  effect  of  ad- 
verse possession  of  land  upon  the  operation 
of  a  devise  thereof;  tt  republication  of 
will.« 

But  in  one  case  the  Federal  court  de- 
clined to  follow  a  decision  of  the  state  court 
rendered  during  the  pendency  of  the  action 
in  the  Federal  court,  overruling  earlier 
state  court  decisions  to  the  effect  that 
probate  in  the  state  was  not  essential  to 
enable  a  devisee  in  a  foreign  will  to  main- 
tain actions  in  relation  to  land  within  the 
Btate.4l 

Ic.  Domestic  relaUons;  married  women. 

Decisions  of  the  highest  state  court  have 
been  held  binding  upon  the  Federal  court 
as  to  the  construction  and  effect  of  statutes 
in  relation  to  marriage;  ^  and  generally 
as  to  the  capacity  of  married  women  to 


contract  and  their  liability  on  their  con- 
tracts; ^B  and  specifically  her  right  under 
married  women's  acts,  to  mortgage  her  sep- 
arate property  to  secure  her  husband's 
debts ;  M  the  requisites  of  conveyanoe8,47 
and  acknowledgment,48  by  a  married  wom- 
an; the  effect  of  conveyances  to  husband 
and  wife;  ^  the  nature  of  the  wife's  right 
or  title  in  property;  BO  her  right  to  sue  in 
her  own  name,  and  as  to  the  running  of 
the  statute  of  limitations  against  her;  ^^ 
the  common-law  right  of  husband  and  wife 
respectively  to  custody  of  a  child.B2 

kh,  AseiifnMiente  for  creditors;  insolV' 
enoy  proceedings;  receivership. 

This  subdivision  is  not  concerned  with 
the  effect  of  the  bankruptcy  act  or  other 
Federal  statutes  upon  state  insolvency  or 
assignment  statutes.B3  On  the  other 
hand,  it  presupposes  that  the  particular 
question  involved  is  a  state  question, 
in  the  sense  that  it  would  be  controlled 
by  the  state  statutes  if  the  same  were 
explicit  on  the  point  and  stood  in  no 
need  of  construction,  and  deals  simply  with 
the  question  whether  the  8t«,te  decisions  as 
to  the  validity,  construction,  and  effect  of 
the  statutes  are  binding  upon  the  Federal 
courts.    The  construction  and  effect  of  state 


the  state  court,  was  upon  the  ground  that 
what  was  said  by  the  state  court  on  this 
point  was  obiter.  But  see  Willjamson  v. 
Berry,  8  How.  405,  12  L.  ed.  Il70,  as  to 
private  act  passed  to  remove  obstacles  in 
way  of  executing  certain  trusts  under  a 
will. 

M  Roberts  v.  Lewis,  163  U.  S.  367,  38  L. 
ed.  747,  14  Sup.  Ct.  Rep.  945  (following 
state  decision  notwithstanding  a  previous 
decision  of  the  Federal  Supreme  Court  con- 
struing the  same  will ) ;  Yocum  v.  Parker, 
67  C.  C.  A.  227,  134  Fed.  205  (following  a 
later  state  decision  notwithstanding  a  con- 
flicting earlier  decision  in  force  at  the  time 
the  will  in  question  was  executed). 

«7  Yocum  V,  Parker,  67  C.  C.  A.  227,  134 
Fed.  205. 

nSelden  v.  Illinois  Trust  &  Sav.  Bank, 
107  C.  C.  A.  196,  184  Fed.  872. 

S9  Loring  v.  Marsh,  2  Cliff.  469,  Fed.  Cas. 
No.  8,516. 

«0  United  States  v.  Fox,  94  U.  S.  316,  24 
L.  ed.  192. 

"Inglis  V.  Sailor's  Snug  Harbor,  3  Pet. 
99,  7  L.  ed.  617. 

«Dike  V.  Kuhns,  Fed.  Cas.  No.  3,907. 

*•  Northrop  v.  Columbian  Lumber  Co.  108 
C.  C.  A.  640,  186  Fed.  770.  The  court  said 
in  effect  that  this  was  true,  even  though 
the  later  decision  announced  the  correct 
rule. 

44Meister  v.  Moore,  96  U.  S.  76,  24  L. 
ed.  826. 

45  Cross  V.  Allen,  141  U.  S.  528,  35  L.  ed. 
843,  12  Sup.  Ct.  Rep.  67;  Ankeney  v.  Han- 
non,  147  U.  S.  118,  37  L.  ed.  105,  13  Sup. 
40  L.R.A.(N.S.) 


Ct.  Rep.  206;  Lippincott  v.  Mitchell,  94  U. 
S.  767,  24  L.  ed.  315.  And  see  IV.  h,  note 
94. 

« Mitchell  V.  Lippincott,  2  Woods,  467, 
Fed.  Cas.  No.  9,666. 

47  Schley  v.  Pullman's  Palace  Car  Co.  120 
U.  S.  575,  30  L.  ed.  789,  7  Sup.  Ct.  Rep. 
730;  Gillespie  v.  Pocahontas  Coal  &  Coke 
Co.  91  C.  (5.  A.  494,  163  Fed.  992. 

48  Berry  v.  Northwestern  &  P.  Hypothcek 
Bank,  36  C.  C.  A.  185,  93  Fed.  44. 

49  Myers  V.  Reed,  9  Sawy.  132,  17  Fed. 
401. 

BO  Slaughter  v.  Glenn,  98  U.  S.  242,  26 
L.  ed.  122. 

MKibbe  v.  Ditto,  93  U.  S.  674,  23  L. 
ed.   1005. 

WRe  Barry,  42  Fed.  113,  writ  of  error 
dismissed  in  5  How.  103,  12  L.  ed.  70. 

M  For  example,  the  decision  in  Johnson 
V.  Crawford  &  Yothers,  154  Fed.  761,  to 
the  effect  that  a  state  insolvency  statute 
is  superseded  by  the  Federal  bankruptcy 
law,  is  not  within  the  scope  of  this  note, 
since  the  question  was  not  as  to  how  the 
state  law  on  the  subject  is  to  be  ascer- 
tained,— ^whether  as  an  independent  ques- 
tion for  the  Federal  court  or  by  following 
state  decisions, — ^but  as  to  the  effect  of  the 
Federal  bankruptcy  act.  And  so  the  note 
excludes  cases  like  Perry  Mfg.  Co.  v.  Brown, 
2  Woodb.  &  M.  449,  Fed.  Cas.  No.  11,015, 
which,  though  holding  that  the  state  law 
prevails  on  a  particular  question,  does  not 
consider  the  question  whether  the  decisions 
of  the  state  court  are  controlling  in  ascer- 
taining the  state  law. 


432 


NOTE  TO  SNARE  ft  TBUEST  CO.  ▼.  FRIEDMAN. 


insolTency  statute  or  statutes  regulating 
assignments  for  the  benefit  of  creditors  are 
questions  as  to  which  the  decisions  of  the 
highest  court  of  the  state,  establishing  a 
rule  of  property,  are  of  controlling  author- 
ity in  the  courts  of  the  United  States,  as- 
suming that  the  statutes  themselves  are 
binding  on  those  courts.^^  The  rule  has 
been  specifically  applied  to  the  question 
whether  such  a  statute  should  be  strictly  or 
liberally  construed;  ^^  whether  a  general 
assignment  act  of  the  state  is  repealed  by 
a  later  insolvent  debtor  act  of  the  same 
state;  ^  whether  a  statute  in  relation  to 
assignments  is  an  insolvency  law;  ft?  what 
amounts  to  an  assignment  for  creditors  un- 
der the  statute;  ^^  the  validity  of  assign- 
ments with  preference;  ^9  and,  generally, 
as  to  the  right  of  an  insolvent  debtor  to 
prefer  creditors  by  conveyances  or  tri^nsfers 
of  property;  W  the  eflfect  of  discrimination 
against  creditors  who  fail  to  release  their 
claims;  91  the  effect  of  transfer  or  convey- 


^  M  South  Branch  Lumber  Co.  v.  Ott,  142 
U.  S.  622,  36  L.  ed.  1136,  12  Sup.  Ct.  Rep. 
318;  and  other  cases  subsequently  cited  in 
this  section.      • 

In  Randolph  v.  Quidnick  Co.  (Jencks  v. 
Quidnick  Co.)  136  U.  S.  457,  34  L.  ed.  200, 
10  Sup.  Ct.  Rep.  656,  the  court  said: 
When  the  highest  court  of  a  state  affirms 
that  a  conveyance  made  by  a  debtor  to  a 
trustee  for  the  benefit  of  creditors  is  valid 
under  statutes  of  that  state,  this  court  will 
follow  that  ruling,  unless  upon  clear  con- 
viction that  it  was  wrong,  even  though  that 
statute  was  common  to  other .  states  in 
which  a  different  ruling  was  obtained. 

5»  White  V.  Cotzhausen,  129  U.  S.  329, 
32  L.  ed.  677,  9  Sup.  Ct.  Rep.  309. 

M  Springer  v.  Foster,  1  Story,  601,  Fed. 
Cas.  No.  13,265;  Springer  v.  Foster,  2 
Story,  383,  Fed.  Cas.  No.  13,266. 

WRe  Curtis,  91  Fed.  737,  affirmed  in  36 
C.  G.  A.  430,  94  Fed.  630.  This  case  is  not 
strictly  in  point,  since  the  question  was 
subsidiary  to  the  ultimate  question  as  to 
the  effect  of  the  Federal  bankruptcy  act  on 
the  statute  in  question.  Whether  in  view 
of  that  fact  the  decision  is  correct  is  not 
within  the  scope  of  the  note,  but  the  ease 
is  of  course,  a  fortiori,  authority  on  the 
point  apart  from  its  bearing  on  the  Federal 
question. 

M  Brown  v.  Grand  Rapids  Parlor  Furni- 
tire  Co.  22  L.R.A.  817,  7  C.  C.  A.  225,  16 
U.  S.  App.  221,  68  Fed.  286;  Marbury  v. 
Kentucky  Union  Land  Co.  .10  C.  C.  A.  393, 
22  U.  S;  App.  267,  02  Fed.  336  (state  de- 
cision followed  as  real  property,  although 
it  was  filed  after  decree  of  Federal  circuit 
court  was  entered) ;  Union  Nat.  Bank  v. 
Bank  of  Kansas  Citv,  136  U.  S.  223,  235, 
34  L.  ed.  341,  345,  10  Sup.  Ct.  Rep.  1013; 
May  V.  Tennev,  148  U.  S.  60,  37  L.  ed. 
368,  13  Sup.  Ct.  Rep,  491;  Clapp  v.  Ditt- 
man,  21  Fed.  15;  Rainwater  &  Booprher 
Ilat  Co.  V.  Malcolm,  2  C.  C.  A.  476,  10  U. 
40  L.R.A.(N.S.). 


ances  to  individual  creditors  contemporane- 
ously with  the  general  assignment;  M  the 
effect  of  vesting  assignee  with  discretion 
as  to  the  sale  of  the  assigned  property;  6S 
the  effect  of  the  assignee's  failure  to  file 
inventory  and  bonds  before  taking  posses- 
sion of  the  property;  M  the  question  who 
are  employees  within  the  provision  of  the 
statute  for  preference  to  the  employees  of 
an  insolvent  corporation;  M  landlord's  right 
to  preference;  ^  the  applicability  of  a  state 
statute  to  receivers  in  Federal  courts.67 

But  it  has  been  held  that  the  right  of  a 
trust  fund  to  preferential  payment  out  of 
the  assets  of  an  insolvent,  depending  upon 
general  principles  of  law  and  equity,  pre- 
sents a  question  for  the  independent  judg- 
ment of  the  Federal  courts,  as  to  which 
they  are  not  concluded  by  the  decisions  of 
the  state  court;  M  and  the  same  is  true  of 
the  general  question  whether  a  creditor 
holding  a  collateral  security  is  entitled  to  a 
dividend  on  his  entire  claim.^ 


5.  App.  249,  61  Fed.  734;  Appolos  v.  Brady, 
1  C.  C.  A.  299,  4  U.  S.  App.  209,  49  Fed. 
401. 

M  Parker  v.  Phetteplace,  2  Cliff.  70,  Fed. 
Cas.  No.  10,746. 

00  Bamberger  v.  Schoolfield,  360  U.  S. 
149,  40  L.  ed.  374,  16  Sup.  Ct.  Rep.  226; 
Rotchschild  v.  Hasbrouck,  72  Fed.  813; 
Coolidge  V.  Curtis,  1  Bond,  222,  Fed;  Cas. 
No.  3,184.    And  see  infra,  IV.  m,  note  83. 

oiBrashear  v.  West,  7  Pet.  608,  8  L.  ed. 
801;  Robinson  v.  Belt,  187  U.  S.  41,  47  L. 
ed.  65,  23  Sup.  Ct.  Rep.  16;  Heydock  v. 
Stanhope,  1  Curt.  C.  C.  471,  Fed.  Cas.  No. 
6,446.  The  general  question  as  to  the  va- 
lidity of  provisions  in  state  insolvency  for 
discharge  of  claims  is,  of  course,  not  within 
the  scope  of  the  note,  as  it  presents  a  ques- 
tion under  the  Federal  Constitution. 

«« South  Branch  Lumber  Co.  v.  Ott,  142 
U.  S.  622,  35  L.  ed.  1136,  12  Sup.  a.  Rep. 
318;  Freund  v.  Yaeperman,  27  Fed.  248. 

68Jaffrav  v.  McGehee,  107  U.  S.  361,  27 
L.  ed.  495,*  2  Sup.  Ct.  Rep.'307. 

MRice  V.  Frayser,  24  Fed.  460;  Sanger  v. 
Flow,  1  C.  C.  A.  66,  4  U.  S.  App.  32,  48 
Fed.  162. 

«»Gay  V.  Hudson  River  Electric  Power 
Co.  178  Fed.  499.  The  court  said  that 
where,  as  here,  there  is  a  conflict  of  opin- 
ion in  the  highest  court  of  the  state>  it  is 
respected  all  the  same,  and  where  two  de- 
cisions conflict,   the  latest  must  control. 

66  Re  Chaudron,  180  Fed.  841. 

67  Guaranty  Trust  Co.  v.  Galveston  City 
R.  Co.  46  C.  C.  A.  305,  107  Fed.  311. 

66  John  Deere  Plow  Co.  v.  McDavid,  70 
C.  C.  A.  422,  137  Fed.  802;  Beard  v.  In- 
dependent Dist.  31  C.  C.  A.  662,  60  U.  S. 
App.  372,   88   Fed.   376,   reversing  83   Fed. 

6,  which  held  that  the  state  court  decisions 
were  binding. 

69  Tod  ▼.  Kentucky  Union  Land  Co.  07 
Fed.  47. 
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I.  Agency;  partnership. 

There  are  but  few  cases  on  specific  ques- 
iiona  in  relation  to  agency  or  partnership. 
It  would  seem,  however,  in  the  absence  of 
local  statutes,  most  of  the  questions  that 
arise  in  connection  with  these  subjects  are 
of  a  general  nature,  as  to  which  the  deci- 
sions of  the  state  court  would  not  be  con- 
trolling; and  it  has  been  expressly  so  held 
as  to  the  question  whether  a  broker  to 
whom  goods  are  delivered  to  sell  has  im- 
plied power  to  pledge  them.70  And  in  one 
case,  the  Federal  circuit  court  followed  the 
decisions  of  the  Federal  circuit  court  of 
appeals,  construing  a  state  statute  in  rela- 
tion to  the  right  to  sue  the  surviving  mem- 
ber of  a  firm  without  joining  the  adminis- 
trator of  the  partnership  estate,  notwith- 
standing an  intervening  decision  to  the 
contrary  by  the  highest  court  of  the  state.7l 

tn.  Corporations, 

The  Federal  courts,  in  the  absence  of 
any  question  arising  under  the  Federal  Con- 

TO  Bragg  v.  Meyer,  McAll.  408,  Fed.  Cas. 
No.  1,801. 

71  Brigham-Hopkins  Co.  v.  Gross,  107 
Fed.  769. 

79  Nessmith  v.  *  Shelden,  4  McLean,  375, 
Fed.  Cas.  No.  10,125. 

W  Secombe  v.  Milwaukee  &  St.  P.  R.  Co. 
23  Wall.  108,  23  L.  ed.  67;  Nesmith  v. 
Sheldon,  7  How.  812,  12  L.  ed.  925;  Han- 
cock V.  Louisville  &  N.  R.  Co.  145  U.  S. 
409,  36  L.  ed.  755,  12  Sup.  Ct.  Rep.  969. 

WMooney  v.  Humphrey,  4  McCrary,  112, 
12  Fed.  612;  Fitzgerald  v.  Missouri*  P.  R. 
Co.  45  Fed.  812. 

TO  Lehigh  Valley  Coal  Co.  v.  Hamblen,  23 
Fed.  225. 

76  Indianapolis  &  St.  L.  R.  Co.  v.  Vance, 
06  U.  S.  450,  24  L.  ed.  752. 

77  Equitable  Life  Assur.  Soc.  v.  Brown, 
213  U.  S.  25,  53  L.  ed.  682,  29  Sup.  Ct. 
Rep.  404;  Cleveland,  P.  &  A.  R.  Co.  v. 
Franklin  Canal  Co.  Fed.  Cas.  No.  2,890; 
New  Orleans  Waterworks  Co.  v.  Southern 
Brewing  Co.  36  Fed.  833,  affirmed  by  di- 
vided court  in  145  U.  S.  649,  36  L.  ed. 
850,  12  Sup.  Ct.  Rep.  986. 

76  Smith  V.  Kernochen,  7  How.  198,  12 
L.  ed.  666;  Florida  C.  R.  Co.  v.  Schutte, 
103  U.  S.  118,  26  L.  ed.  327;  Stone  v. 
Southern  Illinois  &  M.  Bridge  Co.  206  U. 
8.  267,  51  L.  ed.  1057,  27  Sup.  Ct.  Rep. 
615;  Hazard  v.  Vermont  &  C.  R.  Co.  17 
Fed.  753;  Venner  v.  Atchison,  T.  &  S.  F. 
R.  Co.  28  Fed.  581  (if  not  controlling  at 
least  very  persuasive) ;  Sioux  City  Termi- 
nal R.  &  Warehouse  Co.  v.  Trust  6o.  of  N. 
A.  27  C.  C.  A.  73,  49  U.  S.  App.  523,  82 
Fed.  124;  San  Diego  Flume  Co.  v.  Souther, 
32  C.  C.  A.  548,  61  U.  S.  App.  134,  90  Fed. 
164,  affirmed  in  44  C.  C.  A.  143,  104  Fed. 
706;   Schofield  v.  Goodrich  Bros.  Bkg.  Co. 

39  C.  C.  A.  76,  98  Fed.  271 :  Anglo- Ameri 
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stitution  or  statutes,  in  general,  follow  the 
decisions  of  the  highest  state  courts  as  to 
the  constitutionality,  construction,  and  ef- 
feet  of  statutes  in  relation  to  corporations; 
and  this  rule  has  been  applied  specifically 
to  statutory  questions  in  relation  to  the 
origination  and  regulation  of  banking  asso- 
ciations,78  as  to  the  corporate  existence 
of  a  company  or  association;  78  what  con- 
stitutes a  state  corporation;  74  corporate 
names;  75  the  constitutionality  of  special 
acts  creating  corporations;  76  the  construc- 
tion of  the  corporate  charters ;  77  and,  gener- 
ally, as  to  the  powers  and  liabilities  of  the 
corporation;  78  whether  act  of  a  corporation 
in  contracting  a  debt  in  excess  of  the  statu- 
tory limit  is  void  or  voidable;  78  whether 
to  give  validity  to  ultra  virea  contracts 
made  and  to  be  performed  within  the  states 
would  be  contrary  to  its  public  policy;  80 
as  to  right  of  creditor  or  person  connecting 
himself  with  title  to  assail  an  unauthorized 
encumbrance  on  coirporate  property;  81  as 
to  dissolution  of  a  corporation; 88  the  valid- 
ity of  conveyances  or  mortgages  made  after 
insolvency;  88   whether    corporate   stock    is 

can  Land  Mortg.  &  Agency  Co.  v.  Lombard, 
68  C.  C.  A.  89,  132  Fed.  721 ;  certiorari  de- 
nied in  196  U.  S.  638,  49  L.  ed.  630,  25 
Sup.  Ct.  Rep.  793. 

Consumers'  Gas  Trust  Co.  v.  Quinby,  70 
C.  C.  A.  220,  137  Fed.  882,  certiorari  de- 
nied in  198  U.  S.  585,  49  L.  ed.  1174,  25 
Sup.  Ct.  Rep.  803.  But  see  contra,  Rob- 
erts V.  Northern  P.  R.  Co.  158  U.  8.  1,  39 
L.  ed.  873,  15  Sup.  Ct.  Rep.  756,  as  to 
rights  of  corporation  created  by  law  of 
United  States  for  national  purposes  and 
interstate  commerce. 

78  Sioux  City  Terminal  R.  &  Warehouse 
Co.  V.  Trust  Co.  of  N.  A.  173  U.  S.  99,  43 
L.  ed.  628,  19  Sup.  Ct.  Rep.  341.  It  was 
contended  by  counsel. in  this  case  that  the 
Federal  court  was  not  bound  to  follow  the 
decisions  of  the  state  court,  because  those 
decisions  rested  upon  the  principle  of  es- 
toppel, and  thus  presented  a  question  of 
general,  and  not  local,  law,  but  the  court 
said  that  the  assumption  was  not  well 
founded,  and  it  was  therefore  unnecessary 
to  decide  whether  the  state  decisions,  if 
founded  on  estoppel,  would  have  been  con- 
trolling. 

And  see  Illins  v.  New  York  ft  N.  H.  R. 
Co.  Fed.  Cas.  No.  7,010,  following  state  de- 
cisions as  to  liability  of  corporation  on 
spurious  certificates  of  stock  issued  by 
president  and  in  hands  of  bona  fide  holder. 

80  Alabama  Con  sol.  Coal  &  I.  Co.  v.  Balti- 
more Trust  Co.   197   Fed.  347. 

81  Williams  v.  Gaylord,  186  U.  S.  157, 
46  L.  ed.  1102,  22  Sup.  Ct.  Rep.  798;  Wil- 
liams V.  Gold  Hill   Min.  Co.  96  Fed.  454. 

88  Re  Munffer  Vehicle  Tire  Co.  87  C.  C. 
A.  81,  159  Fed.  901. 

88  George  T.  Smith  Middlings  Purifier  Co. 
V.  McGronrtv,  136  U.  S.  237,  34  L.  ed.  346, 
10  Sup.  Ct.  Rep.  1017. 
28 
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personal  property;  •*  right  of  corporation 
to  a  lien  on  its  stock;  >>  the  statutory  lia- 
bility of  stockholders;  36  and  of  corporate 
officers,^?  though  it  is  otherwise  as  to  the 
common-law  liability  of  stockholders  on 
their  unpaid  subscriptions-^^  Generally,  and 
in  the  absence  of  any  interference  with  the 
Federal  Gonstitvition  or  statutes,  the  Fed- 
eral courts  follow  the  decisions  of  the  state 
courts  with  respect  to  the  validity,  under 
the  state  Constitution,  construction,  and 
effect  of  statutes  in  relation  to  foreign  cor- 
porations.39  It  is  to  be  observed,  however, 
that  if  a  contract  made  by  a  foreign  corpo- 
.  ration  in  violation  of  such  a  statute  is  not 
for  that  reason  invalid,  the  Federal  court 
may  entertain  an  action  thereon,  even 
though  the  state  court  would  refuse  to  do 

Some  of  the  exceptions  previously  dis- 
cussed to  the  general  rule  that  the  state 
court  decisions  must  be  followed  on  statu- 


tory questions  have,  however,  occasionally 
been  extended  to  questions  in  relation  to 
corporations.80  Thus,  the  question  wheth- 
er the  right  of  action  given  by  the 
statute  against  stockholders  is  in  the 
nature  of  a  specialty  has  been  held  to 
be  a  general  question,  as  to  which  the 
Federal  courts  are  not  bound  by  the  deci- 
sions of  the  state  court.oi 

So  it  has  been  declared  that  the  re- 
lations between  a  building  and  loan  as- 
sociation and  its  stockholders,  as  such, 
are  governed  by  the  general  law,  unless 
modified  by  the  local  statute  on  the 
subject,  and  that  in  those  respects  the 
decisions  of  the  highest  state  court  do  not 
control,  though  the  questions  which  arise 
when  the  members  become  borrowers  must 
be  determined  by  the  local  law.^s  And  the 
exception  with  respect  to  decisions  of  the 
state  court  rendered  after  the  rights  of  the 
parties  had  accrued  has  been  invoked  to  r> 


M  Jellenik  v.  Huron  Copper  Min.  Co.  177 
U.  S.  1,  44  L.  ed.  647,  20  Sup.  Ct.  Rep. 
659. 

88  George  H.  Hammond  &  Co.  v.  Has- 
tings, 134  U.  S.  401,  33  L.  ed.  960,  10  Sup. 
Ct.  Rep.  727. 

88  United  States  v.  Stanford,  69  Fed.  25 
(question  whether  Constitution  furnishes 
rule  by  which  to  fix  the  amount  of  lia- 
bility. See,  however,  affirmance  in  17  C. 
C.  A.  143,  44  U.  S.  App.  68,  70  Fed.  846, 
and  161  U.  S.  412,  40  L.  ed.  751,  16  Sup. 
Ct.  Rep.  576) ;  National  Bank  v.  Whitman, 
76  Fed.  697  (following  dictum  of  supreme 
court  of  state  as  to  transitory  character  of 
action) ;  Whitman  v.  Atkinson,  65  C.  C. 
A.  185,  130  Fed.  759  (when  liability  ac- 
crues) ;  Bamsden  v.  Knowles,  151  Fed.  718 
(when  liability  accrues)  ;  Republic  Iron 
&  Steel  Co.  V.  Carlton,  189  Fed.  126  (na- 
ture of  liability). 

In  Flash  v.  Conn,  109  U.  S.  371,  27  L. 
ed.  966,  3  Sup.  Ct.  Rep.  263,  the  court  said 
that  the  decision  of  the  New  York  court 
of  appeals  on  the  question  whether  the 
statute  of  that  state  imposing  liability  on 
stockholder  was  penal  or  not  was  entitled 
to  great,  if  not  conclusive,  weight.  And  in 
Evans  v.  Nellis,  187  U.  S.  271,  47  L.  ed. 
173,  23  Sup.  Ct.  Rep.  74,  it  seems  to  have 
been  assumed  that  the  decisions  of  the 
state  court  were  conclusive  on  the  question 
whether  the  statutory  liability  could  be  en- 
forced by  a  receiver.  But  see  infra,  note 
91. 

8Troctor-Gamble  Co.  v.  Warren  Cotton 
Oil  Co.  180  Fed.  543.  But  see  infra,  note 
96. 

In  National  Park  Bank  v.  Remsen,  168 
U.  S.  337,  39  L.  ed.  1008,  15  Sup.  Ct.  Rep. 
891,  the  court  said  that  the  rulings  of  the 
highest  state  court  as  to  such  a  liability 
ought  to  be  regarded  in  every  court  as  at 
least  most  persuasive. 

88  Clark  v.  Bever,  139  U.  S.  96,  35  L.  ed. 
88,  11  Sup.  Ct.  Rep.  468.  Nor  does  this 
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become  a  statutory  question  as  to  which 
the  decisions  of  the  state  court  are  binding, 
merely  because  the  liability  is  recognized  by 
a  statute  which  provides  a  new. remedy  for 
its  enforcement. 

88  Noble  V.  Mitchell,  164  U.  8.  367,  41 
L.  ed.  472,  17  Sup.  Ct.  Rep.  110:  Chat- 
tanooga Nat.  Bldg.  &  L.  Asso.  v.  Denson, 
189  U.  S.  408,  47  L.  ed.  870,  23  Sup.  Ct. 
Rep.  630;  Stone  v.  Southern  Illinois  &  M. 
Bridge  Co.  206  U.  S.i267,  51  L.  ed.  1067, 
27  Sup.  Ct.  Rep.  616;  Aiorenci  Copper  Co. 
V.  Freer,  127  Fed.4A9;  Tennis  Bros.  Co.  v. 
Wetzel  &  T.  R  Co.  140  £fid.  193;  Pitts- 
burgh Constr.  Co.  v.  West  End  Belt  R.  Co. 
11  L.R.A.(N.S.)  1145,  83  C.  C.  A.  501, 
154  Fed.  929;  Western  U.  Teleg.  Co.  v. 
Julian,  iSS  Fed.  166;  Buffalo  Refrigerating 
Mach.  Co.  V.  Penn  Heat  &  P.  Co.  102  C. 
C.  A.  196,  178  Fed.  697;  Re  Monongahela 
Distillery  Co.  186  Fed.  220.  Eastern  Bldg. 
L.  Asso.  V.  Bedford,  88  Fed.  7,  and  Thomas 
V.  Birmingham  R.  Light  &  P.  Co.  195  Fed. 
340  (validity  of  contracts).  But  see  in- 
fra, note  95. 

89a  See  note  26  L.R.A.(N.S.)   999. 

80  Supra,  III.  b;  III.  e;  III.  h. 

81  Brunswick  Terminal  Co.  v.  National 
Bank,  88  Fed.  607.  The  point  arose  in 
connection  with  the  question  whether  the 
liability  created  by  the  Georgia  statute  was 
barred  by  the  statute  of  Maryland,  the  ac- 
tion being  brought  in  a  Federal  court  sit- 
ting in  that  state.  The  judgment  was  re- 
versed in  Brunswick  Terminal  Co.  v.  Na- 
tional Bank,  48  L.R.A.  625,  40  C.  C.  A.  22, 
99  Fed.  635  (certiorari  denied  in  178  U.  S. 
611,  44  L.  ed.  1215,  20  Sup.  Ct.  Rep.  1029), 
upon  the  ground  that  the  limitation  pre- 
scribed by  the  Georgia  statute  applied. 

88  Coltrane  v.  Blake,  51  C.  C.  A.  457,  113 
Fed.  785.  In  this  case  it  was  held  that, 
the  loan  being  regarded  as  usurious  by  the 
local  law,  the  borrowing  member  was  en- 
titled to  be  credited  on  his  loan  with  all 
sums  as  premium  and  interest;  but  it  was 
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lieT«  th«  Federal  court  of  the  duty  of  fol* 
lowing  the  deciflions  of  the  state  court,  un- 
der statutes  in  relation  to  corporations.^ 
And  the  fact  that  the  state  decisions  were 
not  hased  entirely  upon  the  statute,  but  in- 
▼olved  extraneous  conditions,  has  also  been 
held  sufficient  to  relieve  the  Federal  court 
of  the  duty  of  following  the  state  court  de- 
ci8ions.M  So,  while  conceding  thatjt  is  the 
duty  of  the  Federal  courts  to  follow  the 
construction  of  state  statutes  by  the  state 
courts,  it  has  been  held  that  the  Federal 
courts  are  not  bound  to  go  beyond  the  point 
actually  decided  and  accept  the  results  that 
might  be  reached  by  implication;  96  and  that 
state  decisions  rendered  under  statutes  more 
or  less  similar,  but  not  under  the  particular 
statute  involved,  while  entitled  to  high  re- 
spect as  authorities,  are  not  controlling 
upon  the  Federal  courts.^^  Whether  it  is 
contrary  to  public  policy  for  a  Federal  court 
sitting  in  one  state,  to  enforce  the  liability 
of  stockholders  under  the  statute  of  another 
state,  is  a  question  of  comity,  as  to  which 
the  Federal  court  is  not  bound  by  the  deci- 
sions of  the  state  court.*? 


ft.  Judgments, 

The  question  whether,  and  to  what  ex- 
tent, state  laws  apply  to  judgments  rendered 
by  the  Federal  court,  is,  of  course,  not  with- 
in the  scope  of  this  section,  which  presup- 
poses that  the  state  law  governs,  and  merely 
inquires  whether,  in  ascertaining  that  law, 
the  decisions  of  the  state  court  are  to  be 
followed  by  the  Federal  court.  In  other 
words,  this  subdivision  is  concerned  only 
with  questions  in  relation  to  judgments  aa 
to  which  the  Federal  courts  would  conced- 
edly  be  bound  by  an  explicit  state  statute, 
if  there  were  one.M  The  United  States  Su- 
preme Court  has  declared  generally  that 
the  question  what  effect  a  judgment  of  a 
state  court  shall  have  as  res  judicata  in  a 
subsequent  action  in  the  Federal  court  is 
a  question  of  state  or  local  law.&9  And  it 
has  been  held  that  the  decisions  of  the  high- 
est state  court  are  binding  as  to  the  nature 
and  priority  of  judgments  rendered  in  the 
state  court;  100  as  to  whether  a  cause  of 
action  is  merged  in  the  judgment;  l  the 
effect  and  conclusiveness  of  a  judgment  in 


assumed  that  so  far  as  payments  on  his 
stock  were  concerned,  he  must  be  placed  on 
an  equality  with  the  nonborrowing  mem- 
bers, and  that  this  would  be  true  whatever 
the  local  rule  on  the  subject  would  be,  al- 
though, as  a  matter  of  fact,  the  local  rule 
on  this  subject  seems  to  have  been  the 
same  as  the  Federal  rule. 

M  Caesar  v.  Capell,  83  Fed.  403;  Adel- 
bert  College  v.  Wabash  R.  Co.  96  C.  C.  A. 
465,  171  Fed.  805,  17  Ann.  Cas.  1204; 
Brunswick  Terminal  Co.  v.  National  Bank, 
192  U.  S.  386,  48  L.  ed.  491,  24  Sup.  Ct. 
Rep.  314  (liability  of  stockholders.  The 
fact  that  the  state  decision  was  rendered 
by  a  divided  court,  and  was  subsec^uently 
doubted  by  the  court  which  rendered  it,  was 
also  mentioned) ;  Header  Furniture  Co.  v. 
Commerical  Nat.  Safe  Deposit  Co.  192  Fed. 
616  (validity  of  contract  by  foreign  corpo- 
ration which  had  not  complied  with-  condi- 
tions of  doing  business). 

WAdelbert  College  v.  Wabash  R.  Co.  96 
C.  C.  A.  465,  171  Fed.  806,  17  Ann.  Cas. 
1204,  involving  a  question  as  to  a  lien  upon 
the  property  of  a  consolidated  corporation. 
The  extraneous  condition  referred  to  was 
found  in  the  fact  that  the  state  court  did 
not  rely  wholly  upon  the  statute  as  creat- 
ing the  lien,  but  partly  upon  the  terms  of 
the  consolidation  agreement. 

M  Caesar  v.  Capell,  83  Fed.  403,  declining 
to  follow  implications  in  decisions  of 
the  state  court  that  certain  transactions 
amounted,  to  "doing  business  within  the 
state,"  within  penal  and  prohibitory  pro- 
visions of  a  statute. 

w  Lyman  v.  Hilliard,  83  C.  C.  A.  117, 
154  Fed.  339  (liability  of  corporate  direc- 
tor). 

W  Dexter  v.  Edmands,  89  Fed.  467.    And 
see  also  supra,  IV.  h,  note  96. 
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M  Cases  like  Clements  v.  Berry,  11  How. 
398,  13  L.  ed.  745,  and  Armis  v.  Smith,  16 
Pet.  303,  10  L.  ed.  973,  which  turn  upon 
the  question  as  to  the  applicability  of  the 
state  law  to  Federal  judgments,  rather  than 
upon  the  question  whether  the  decisions 
of  the  state  court  are  controlling,  assuming 
that  an  explicit  state  statute  would  be,  are 
not  in  point.  For  the  same  reason,  cases 
like  Gunter  v.  Atlantic  Coast  Line  R.  Co. 
200  U.  S.  273,  55  L.  ed.  477,  26  Sup.  Ct. 
Rep.  252,  holding  that  the  principles  of 
res  judicata  as  settled  by  the  United  States 
Supreme  Court  will  be  followed  in  deter- 
mining the  effect  of  an  earlier  Federal 
judgment,  irrespective  of  the  doctrine  an- 
nounced by  the  court  of  the  state  in  which 
the  Federal  court  is  sitting,  especially 
where  it  involves  rights  protected  by  the 
Federal  Constitution,,  are  excluded. 

M  Union  ft  Planters'  Bank  v.  Memphis, 
189  U.  S.  71,  47  L.  ed.  712,  23  Sup.  Ct. 
Rep.  604. 

100  Pence  v.  Cochran,  6  Fed.  269. 

1  Packer  v.  Whittier,  81  Fed.  335.  The 
circuit  court  having  determined  that  ac- 
cording to  the  state  decisions,  the  judg- 
ment merged  the  cause  of  action,  further 
held  that  a  discharge  in  bankruptcy  would 
apply  to  the  judgment,  although  the  origi- 
nal cause  of  action  would  not  have  been 
affected.  The  decision  was  reversed  by  the 
circuit  court  of  appeals  (33  C.  C.  A.  658, 
63  U.  S:  App.  37,  91  Fed.  511)  upon  the 
ground  that  the  circuit  court  was  mis- 
taken as  to  the  effect  of  the  judgment  to 
merge  the  cause  of  action.  The  opinion  in 
the  latter  court  does  not  expressly  pass  up- 
on the  point  whether  the  question  was  one 
as  to  which  the  decision  of  the  state  court 
must  be  followed,  but  cites  both  Federal 
and  state  decisions  in  support  of  its  ruling. 
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ejectment;  >  the  lien  of  a  judgments  <  right 
to  relief  from  a  judgment  on  the  ground  of 
fraud,  mistake,  or  irregularity.*  But  the 
rule  that  state  decisions  with  reference  to 
judgments  are  to  be  followed  by  the  Federal 
courts  has  been  held  subject,  even  in  case 
of  a  decision  under  statutes,  to  an  excep- 
tion, where  they  were'  rendered  after  the 
right  of  the  parties  had  accrued;  >  or  where 
the  state  decision  was  not  deduced  from  the 
language  of  the  statute,  and  does  not  place 
definite  construction  thereon,  but  rests  upon 
general  principles  of  law.<  And  it  has 
been  held  that  the  question  of  presump- 
tions attending  a  judgment,  except  so  far 
as  it  may  be  affected  by  state  statutes  or  de- 
cisions thereunder,  is  one  of  general  law,  as 
to  which  the  decisions  of  the  state  court, 
though  entitled  to  respect,  are  not  binding.7 


o.  AU€U!ihment$      eacecutianf      fudieUU 

•ales. 

The  decisions  of  the  highest  state  court 
as  to  the  construction  and  effect  of  the  at- 
tachment laws  are  in  general  binding  upon 
the  Federal  courts ;  >  and  the  rule,  has  been 
specifically  applied  to  decisions  under  statu- 
tory provisions  in  relation  to  attachment 
bonds,9  including  the  question  of  measure 
of  damages  in  action  on  such  a  bond;  ^^ 
as  to  the  right  of  intervention  in  attach- 
ment proceedings;  n  the  applicability  of  a 
statute  with  reference  to  allowances  to  a 
garnishee.^  And  the  Federal  courts  are 
bound  to  follow  the  decisions  of  the  highest 
state  court  as  to  .the  right  to  permit  an 
amendment  of  an  execution  by  affbcing  a 
seal  after  a  sale  therein,  and  as  to  the 
validity  of  a  sale  without  a  seal;  u  as  to 
the  rigiit  of  redemption  from  the  sale;  i* 


5  Miles  V.  Caldwell,  2  Wall.  35,  17  L.  ed. 
766;  Blanchard  v.  Brown,  3  Wall.  245,  18 
L.  ed.  69;  Britten  v.  Thornton,  112  U.  8. 
526,  28  L.  ed.  816,  5  Sup.  Ct.  Rep.  291; 
Bryar  v.  Bryar,  78  Fed.  657.  See  also 
Equator  Min.  ft  Smelting  Co.  v.  Hall,  106 
U.  S.  86,  27  L.  ed.  114,  1  Sup.  Ct.  Rep.  128, 
holding  that  the  state  statute  on  that  point 
is  binding  upon  the  Federal  court. 

'United  States  v.  Morrison,  4  Pet.  124, 
7  L.  ed.  804;  Massingill  v.  Downs,  7  How. 
760,  12  L.  ed.  903;  Tayloe  v.  Thomson,  5 
Pet.  358,  8  L.  ed.  154;  Bank  of  United 
States  V.  Longworth,  1  McLean,  35,  Fed. 
Cas.  No.  923;  United  States  v.  Eisenbeis, 
88  Fed.  4. 

The  following  cases,  holding  that  a  de- 
cree of  a  Federal  court  is  a  lien  in  all  cases 
where  it  is  so  by  the  law  of  the  state,  do  not 
appear  to  have  involved  any  consideration 
of  the  state  decisions  construing  the  local 
statutes  in  this  respect;  but  the  implica- 
tion is  that  the  Federal  courts  would  adopt 
the  decisions  of  the  state  court  construing 
the  state  statutes  on  that  subject  as  well 
as  the  statutes  themselves:  Ward  v. 
Chamberlain,  2  Black,  430,  17  L.  ed.  319; 
Brown  v.  Pierce,  7  Wall.  205,  19  L.  ed. 
134;  Baker  ▼.  Morton,  12  Wall.  150,  20 
L.  ed.  262. 

4  Garrison  ▼.  New  York,  21  Wall.  196, 
22  L.  ed.  612. 

6  Ryan  v.  Staples,  23  C.  C.  A.  641,  40 
U.  S.  App.  427,  76  Fed.  721  (there  was 
another  ground,  see  next  note). 

«Ryan  v.  Staples,  23  C.  C.  A.  541,  40  U. 
S.  App.  427,  76  Fed.  721  (involving  ques- 
tion whether  judgment  was  void  or  merely 
erroneous.  There  was,  however,  another 
ground,  see  last  note). 

Phoenix  Bridge  Co.  v.  Castleberry,  65  C. 
C.  A.  481,  131  Fed.  175  (involving  the  right 
to  attack  a  judgment  collaterally  for  want 
of  jurisdiction).  The  court  in  the  last  cnse 
conceded  that  if  the  decisions  of  the  state 
supreme  court  that  the  first  grant  of  let- 
ters of  administration  by  a  domestic  pro- 
40  L.R.A.(N.S.) 


bate  court,  even  when  made  without  juris- 
diction of  the  particular  state  in  question, 
cannot  be  attacked  collaterally,  could  be 
considered  as  construing  the  statute  law  of 
the  state,  the  Federal  courts  would  be 
bound  by  them.  It  was  held,  however,  that 
the  state  decisions  in  question  were  not  M 
intended. 

7Qalpin  v.  Page,  3  Sawy.  93,  Fed.  Gas. 
No.  5,206. 

>In  the  early  ease  of  Beach  v.  Viles,  2 
Pet.  675,  7  L.  ed.  559,  the  court  states  that 
the  construction  of  such  a  statute  by  the 
state  courts  is  entitled  to  great  respect, 
and  ought,  in  conformity  to  the  uniform 
practice  of  this  court,  to  govern  its  de- 
cisions. 

•  Fleitas  ▼.  Cockrem,  101  U.  8.  301,  26 
L.  ed.  954;  L.  Bucki  &  Son  Lumber  Co. 
V.  Fidelity  &  D.  Co.  48  C.  C.  A.  436,  109 
Fed.  393,  affirmed  in  189  U.  S.  135,  47  L. 
ed.  744,  23  Sup.  Ct.  Rep.  582;  Leliman  v. 
Berdin,  5  Dill.  340,  Fed.  Cas.  No.  8.215. 

10  L.  Bucki  ft  Son  Lumber  Co-  v.  Fidelity 
&  D.  Co.  supra,  note  9. 

n  Rice  V.  Adler-Goldman  Commission  Co. 
18  C.  C.  A.  15,  36  U.  a  App.  266,  71  Fed. 
151. 

W  Teflft  V.  Stern,  21  C.  C.  A.  73,  43  U.  S. 
App.  442,  74  Fed.  755,  reaffirming  21  C. 
C.  A.  67,  43  U.  S.  App.  148,  73  Fed.  591. 
In  this  case  it  was  held  that  the  state 
court  decision  would  be  followed  by  the 
circuit  court -of  appeals,  although  it  neces- 
sitated the  reversal  of  an  order  of  the 
Federal  circuit  court  rendered  before  the 
state  court  decision  and  while  the  question 
was  an  open  one. 

13  McGoon  V.  Scales,  9  Wall.  23,  19  L.  ed. 
545. 

MBurham  ▼.  Fritz,  4  McCrary,  410,  18 
Fed.  368. 

But  in  Lauriat  v.  St  rat  ton,  6  Sawy.  339, 
n  Fed.  107,  the  court  refused  to  follow  a 
state  decision  as  to  the  effect  of  a  sale  un- 
der a  decree,  to  extinguish  a  lienor's  right 
of  redemption,  for  the  reason  that  there 
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as  to  the  title  or  interest  passing  under 
tbe  sale.u 

p.  Dehtors'  exemptions. 

In  cases  where  the  state  statutes  relating 
to  debtors'  exemptions  are  themselves  bind- 
ing upon  the  Federal  court, — and  the  pres- 
ent note  is  concerned  only  with  cases  in 
which  that  is  assumed, — ^the  Federal  courts 
uniformly  follow  the  decisions  of  the  high- 
est state  court  construing  such  statutes. 
The  provision  of  the  Federal  bankruptcy 
act  allowing  the  exemptions  prescribed  by 
the  state  laws  has  furnished  the  occasion 
for  many  of  these  decisions.  The  rule  that 
the  decisions  of  the  state  court  will  be  fol- 
lowed has  been  applied  specifically  to 
the  question  whether  the  statute  embraces 
trust  of  real  estate;  ^^  the  character  of 
property  which  may  be  the  subject  of  a 
homestead  exemption ;  17  '  the  right  to  a 
reasonable  time  to  convert  unimproved 
land  into  improved  land  subject  to  the 
homestead  exemption;  i*  the  effect  of 
knowledge  of  insolvency  and  contempla- 
tion of  bankruptcy  on  homestead  ex- 
emption; l€  whether  growing  crops  are 
within  the  exemption  extended  by  home- 
stead act;  *o  the  effect  of  a  conveyance  to 


wife  upon  a  homestead  exemption;  >i  the 
right  of  a  married  woman  who  holds  the 
title  to  the  property,  to  the  exemption  as 
against  her  own  creditors,  under  the  home- 
stead statute;  ^  forfeiture  of  the  exemption 
on  the  ground  of  fraud  in  concealing  the 
property  from  creditors;  *•  partner's  right 
to  individual  exemption  out  of  partnership 
assets;  M  the  character  of  proceedings 
against  which  the  exemption  is  available;  Sft 
and  the  question  whether  the  mortgaging 
or  conveying  exempt  property  to  a  creditor 
is  against  the  public  policy  of  the  state.M 

tf.  Torte. 

t.  Negligence  and  oontrihutery  negU^ 
gence  generally. 

As  shown  more  in  detail  in  the  next  sub- 
division, questions  relating  to  negligence 
causing  personal  injuries  are,  in  the  absence 
of  statute,  usually  regarded  as  questions  of 
general  law,  as  to  which  the  Federal  courts 
are  not  concluded  by  the  decisions  of  the 
state  courts.  This  rule  would  seem  clearly 
applicable  to  a  general  question  like  that 
whether  the  negligence  of  a  parent  is  imput- 
able to  a  child,  though  the  decisions  dis- 
close a  conflict  on  the  point.>7    The  rule 


was  but  a  single  decision,  and  that  ap- 
peared to  have  been  made  under  a  misap- 
prehension of  the  provisions  of  the  statute. 

15  Henry  v.  Pittsburgh  Clay  Mfg.  Co.  26 
C.  C.  A.  581,  39  U.  S.  App.  605,  80  Fed. 
485,  certiorari  denied  in  170  U.  S.  704,  42 
L.  ed.  1217,  18  Sup.  Ct.  Rep.  943. 

But  see  Waples  v.  United  States,  110 
U.  S.  63(^  28  L.  ed.  272,  4  Sup.  Ct.  Rep. 
225,  holoing  that  the  title  to  property  sold 
under  judicial  process  is  not  warranted  by 
the  party  obtaining  the  judgment,  and  that 
any  different  rule  prevailing  on  that  sub- 
ject in  a  state  by  statute  cannot  change  the 
position  of  the  United  States  courts  with 
respect  to  judicial  sales  in  proceedings  in- 
stituted by  them. 

le  Nichol  v.  Levy,  5  Wall.  433,  18  L.  ed. 
696. 

17  Re  Stone,  116  Fed.  35,  affirmed  in 
67  C.  C.  A.  147,  120  Fed.  733. 

"  Re  Baker,  104  C.  C.  A.  602,  182  Fed. 
392. 

19  Re  Stone,  supra,  note  17;  Re  Wood, 
147  Fed.  877. 

so  Re  Sullivan,  78  C.  C.  A.  505,  148  Fed. 
815. 

«l  First  Nat.  Bank  v.  Glass,  25  C.  C.  A. 
151,  49  U.  S.  App.  228,  79  Fed.  706;  Thomp- 
son V.  McConnell,  46  C.  C.  A.  124,  107  Fed. 
33. 

M  Richardson  v.  Woodward,  44  C.  C.  A. 
235,  104  Fed.  873.  The  duty  to  follow  the 
decision  of  the  state  court  on  this  question, 
if  there  had  been  any,  was  expressly  recog- 
nized. But  in  the  absence  of  any  decision 
bv  the  state  conrt  on  the  specific  point,  the 
Federal  court  solved  the  question  by  apply- 
40  L.n.  \.(X.S.) 


ing  the  general  established  rule  of  construc- 
tion. 

tt  Re  Cochran,  185  Fed.  913. 

MRe  Stevenson,  93  Fed.  789;  Re  Camp, 
91  Fed.  745,  appeal  dismissed  in  38  C.  C. 
A.  689,  97  Fed.  981;  Re  McCrary  Bros. 
169  Fed.  485;  Re  Beauchami;,  101  Fed.  106 
(if  there  are  any  state  decisions  in  point). 

MLanahan  v.  Sears,  102  U.  S.  31B,  26 
L.  ed.  180. 

MRe  National  Grocer  Co.  30  L.R.A. 
(N.S.)   982,  104  C.  C.  A.  47,  181  Fed.  33. 

Win  Berry  v.  Lake  Erie  ft  W.  R.  Co. 
70  Fed.  679,  it  was  held  that,  under  the 
doctrine  of  imputed  negligence,  this  was 
clearly  a  general  question,  to  be  decided  by 
the  Federal  court  for  itself. 

But  the  contrary  position  was  taken  by 
Shiras,  J.,  in  Kowalski  v.  Chicago  G.  W. 
R.  Co.  84  Fed.  586.  He  said:  ''The  great 
desirability  of  securing  uniformity  in  the 
rulings  of  courts  acting  within  the  same 
territorial  limit  is  self-apparent,  and  there- 
fore in  matters  which  are  purely  domestic, 
and  which  are  not  affected  by  any  provi- 
sion of  the  Constitution  or  laws  of  the 
United  States,  or  which  do  not  pertain  to 
the  general  commercial  law  of  the  country, 
or  other  matters  within  the  legislative  con- 
trol of  Congress,  the  rule  adopted  by  the 
supreme  court  of  the  state  wherein  the 
cause  of  action  arises  should  be  followed 
by  the  Federal  court,  acting  within  the 
state."  This  position  seems  to  be  clearly 
against  the  Baugh  Case  and  other  cases 
cited  in  the  next  subdivision.  And  it  will 
be  observed  that  the  language  quoted  places 
a  much  narrower  restricti()n  upon  the  right 
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has  been  applied  to  the  doctrine  of  the 
"Turntable  Cases,"  though  with  an  intima- 
tion that  a  settled  line  of  decisions  by  the 
state  court  on  the  point  might  be  control- 
ling; S8  to  the  liability  of  an  abutting  owner 
who  lets  work  on  the  street  to  a  contract- 
or :S9  and  the  liability  of  the  lessor  railroad 
company  for  negligence  of  the  lessee.^^^  So 
the  doctrine  of  the  Federal  courts  that  con- 
tributory negligence  is  an  affirmative  de- 
fense which  must  be  established  by  a  pre- 
ponderance of  the  evidence  is  not  affected 
by  a  different  conmion-law  rule  in  the  state 
where  the  action  arises.^^ 

The  decisions  of  the  state  court  constru- 
ing a  statute  to  prevent  contributory  negli- 
gence from  being  a  complete  bar  to  an  ac- 
tion under  the  statute  are  binding  upon 
the  Federal  courts,  if  they  grow  out  of  the 
language  of  the  statute,  but  it  is  otherwise 
if  the  statute  is  held  to  be  declaratory 
'merely  of  the  common  law,  both  in  its  re- 
quirements and  in  the  liability  imposed  for 
failure  to  observe  it.8S  And  it  has  been 
held  that  the  opinion  of  a  state  court  as  to 
the  construction  of  a  statute  in  relation 
to  the  duty  of  railroads  to  maintain  a  look- 


out is  authoritative  only  to  the  extent  of 
the  precise  question  decided,  and  no  far- 
ther.88 

The  attitude  of  the  Federal  courts  to- 
wards the  decisions  of  the  state  courts  on 
other  questions  of  negligence  is  shown  in 
the  succeeding  subdivisions. 

2.  Master  and  servants 

(a)  At  common  law. 

The  relations  of  master  and  servant  and 
their  relative  rights  and  duties  are,  in  the 
absence  of  statute,  regarded  as  questions  of 
general  law,  as  to  which  the  Federal  courts 
will  follow  their  own  independent  judg- 
ment, irrespective  of  the  decision  of  the 
stat€  court.  This  has  been  specifically  ap- 
plied to  the  duty  of  the  master  to  furnish 
proper  appliances;  S4  the  question  whether 
the  doctrine  of  res  ipsa  loquitur  applies 
as  between  master  and  servant;  35  as  to 
negligence  toward,  and  the  contributory  neg- 
ligence of,  minor  employee;  ^e  delegation  of 
duty;  37  the  duty  to  employ  competent  fel- 
low servants ;  88  and  the  entire  subject  of 
fellow  servants,  including  the  question  who 


of  the  Federal  courts  to  determine  ques- 
tions of  general  law  for  themselves,  than 
is  now  sustained  by  the  cases  as  a  whole. 

The  decision  ■  in  the  Kowalski  Case  was 
affirmed  by  the  circuit  court  of  appeals  (34 
C.  C.  A.  1,  92  Fed.  310),  but  the  latter 
court  seems  to  have  disposed  of  the  ques- 
tion of  imputed  negligence  as  an  inde- 
pendent question,  merely  mentioning  the  de- 
cision of  the  court  of  the  state  in  which 
the  case  arose  in  connection  with  decisions 
from  other  jurisdictions  on  the  question. 

88  Snare  &  T.  Co.  v.  Friedman,  certiorari 
denied  in  214  U.  S.  618,  53  L.  ed.  1065,  29 
Sup.  Ct.  Eep.  700.  The  state  court  had  re- 
pudiated the  turntable  doctrine  in  a  case 
growing  out  of  the  same  state  of  facts  as 
that  involved  in  the  Federal  case  (Fried- 
man V.  Snare  &  T.  Co.  71  N.  J.  L.  606,  70 
L.R.A.  147,  108  Am.  St.  Rep.  764,  61  Atl. 
401,  2  Ann.  Cas.  497),  though  the  judg- 
ment of  the  state  court  was  not  res  ju- 
dicata. 

8»  Chicago  V.  Robbins,  2  Black,  418,  17 
L.  ed.  298. 

80Yeates  v.  Illinois  C.  R.  Co.  137  Fed. 
943. 

81  Chicago  G.  W.  R.  Co.  v.  Price,  38  C. 
C.  A.  239,  97  Fed.  423;  Hemingway  v. 
Illinois  C.  R.  to.  52  C.  C.  A.  477,  114  Fed. 
843.  Nor  does  the  fact  that  the  question 
arises  in  a  statutory  action  for  death 
change  the  rule   in   this   rejjard.     Ibid. 

82  Bvrne  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  24^  L.R.A.  693,  9  C.  C.  A.  666,  22  U.  S. 
App.  220,  61  Fed.  605.  This  was  an  action 
based  upon  the  failure  of  a  railroad  com- 
pany to  observe  the  statutory  precautions 
in  operating  trains,  and  the  court,  speaking 
bv  Taft,  J.,  being  of  the  opinion  that  the 
40  L.R.A.(N.S.) 


decisions  of  the  state  court  that  contribu- 
tory negligence  is  not  a  complete  defense 
to  an  action  were  based  upon  the  Tennessee 
statute,  and  grew  out  of  the  language  of 
the  statute,  they  were  held  binding  upon 
the  Federal  court. 

So,  in  Rogers  v.  Cincinnati,  N.  0.  &  T. 
P.  R.  Co.  69  C.  C.  A.  321,  136  Fed.  673, 
state  decisions  construing  the  Tennessee 
statute  to  give  damages  notwithstanding 
contributory  negligence  were  followed  by 
the  Federal  court.  See  infra  IV.  q,  2  (b) 
notes  63,  64. 

88  Southern  R.  Co.  v.  Simpson,  65  C.  C. 
A.  663,  131  Fed.  705,  holding  that  a  de- 
cision of  a  Tennessee  court  against  a  rail- 
road company,  upon  the  ground  that  bj 
running  its  engine  backward  at  night  with- 
out a  headlight  it  disabled  itself  from  com- 
plying with  a  part  of  the  statute  requiring 
an  effective  lookout,  could  not  be  regarded 
as  an  authoritative  decision  that  the  stat- 
ute is  violated  when  an  engine  is  run  back- 
wards, irrespective  of  whether  the  company 
is  thereby  disabled  from  maintaining  an 
effective  lookout,  although  there  were  gen- 
eral expressions  in  the  opinion  to  tiiat 
effect. 

84  Gardner  v.  Michigan  C.  R.  Co.  150  U. 
S.  349,  37  L.  ed.  1107,  14  Sup.  Ct.  Rep.  140. 

86Patton  V.  Illinois  C.  R.  Co.  179  Fed. 
530;  Montbriand  v.  Chicago,  St.  P.  M.  & 
0.  R.  Co.  191  Fed.  988. 

86  Force  v.  Standard  Silk  Co.  160  Fed. 
992,  affirmed  in  95  C.  C.  A.  286,  170  Fed. 
184. 

87  Hough  V.  Texas  &  P.  R.  Co.  100  U. 
S.  213,  225.  25  L.  ed.  612,  618. 

88  Wabasli  R.  Co.  v.  McDaniels,  107  U.  B. 
454,  27  L.  ed.  605,  2  Sup.  Ct.  Rep.  932. 
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an  fellow  aeryants ;  M  to  what  acts  the  rule 
applies;  ^  and  the  applicability  of  the  rule 
as  affected  by  continued  carelessness  upon 
the  part  of  the  fellow  seryant.*i 

(b)  Under  statutes  in  relation  to  maS' 
ter  and  servant. 

Ordinarily,  as  shown  in  the  last  subdivi- 
sion, common-law  questions  as  to  the  rela- 
tion of  master  and  servant,  and  the  liabil- 
ity of  the  former  for  injuries  sustained  by 
the  latter  in  the  course  of  the  employment, 
are  regarded  as  questions  of  general  law, 
as  to  which  the  decisions  of  the  state  courts 
are  not  controlling  upon  the  Federal  courts. 
When,  however,  the  subject  is  regulated 
by  a  state  statute,  the  decisions  of  the  high- 
est court  of  the  state  on  questions  arising 
under  the  statute  are  controlling  upon  the 
Federal  courts.  At  least  this  is  true  of 
decisions  ^hat  may  be  fairly  regarded  as 
construing  the  statute. 

Thus,  the  decisions  of  the  highest  state 
court  are  binding  on  the  Federal  court  as 
to  questions  concerning  notice,  under  a  state 
employer's  liability  act;  ^  the  validity,  un- 


der the  state  Constitution,  of  a  statute  pre- 
cluding the  acceptance  of  benefits  from  a 
relief  department  as  -a  defense  to  an  action 
for  damages;  ^  or  a  statute  modifying  the 
fellow  servant  rule.M  So  decisions  of  the 
state  court  will  be  followed  as  to  the  con- 
struction of  a  statutory  provision  respect- 
ing the  liability  of  a  master  for  injuries 
due  to  the  negligence  of  a  person  intrusted 
with  superintendence;  ^^  whether  the  liabil- 
ity in  such  case  is  based  upon  statute  and 
is  independent  of  contract;  40  the  effect  of 
violation  of  a  statute  by  the  person  in- 
jured.*' 

As  shown  in  the  previous  subdivision,  the 
Federal  courts,  in  the  absence  of  a  statute 
on  the  subject,  reserve  the  right  to  deter- 
mine for  themselves  the  questions  arising 
in  connection  with  the  common-law  rule 
as  to  fellow  servants,  but  when  that  rule 
has  become  the  subject  of  constitutional  or 
statutory  provisions,  those  courts  generally 
follow  tiie  decisions  of  the  state  court  as 
to  the  construction  and  effect  of  such  pro- 
visions.^s  This  rule  has  been  specifically 
applied  to  the  question  what  classes  of  em- 
ployers are  within  the  operation  of  a  stat- 


ed Randall  V.  Baltimore  ft  0.  R.  Co.  109 
U.  S.  478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep. 
322  (implied) ;  Chicago,  M.  ft  St.  P.  R.  Co. 
V.  Ross,  112  U.  S.  377,  28  L.  ed.  787,  6 
Sup.  Ct.  Rep.  184  ( implied ) ;  Baltimore  ft 
O.  R.  Co.  V.  Baugh,  149  U.  S.  368,  37  L. 
ed.  772,  13  Sup.  Ct.  Rep.  914;  Rentier  v. 
Grand  Trunk  Junction  R.  Co.  224J[J.  S.  85, 
56  L.  ed.  679,  32  Sup.  Ct.  Rep.  402 ;  North- 
ern P.  R.  Co.  V.  Peterson,  2  C.  C.  A.  167, 
4  U.  S.  App.  574,  51  Fed^l32  reversed  on 
another  ground  in  162  11.^37346,  40  L.  ed. 
994)  16  Sup.  Ct.  Rep.  843;  Newport  News 
AM.  Valley  Co.  v.  Howe,  3  C.  C.  A.  121, 
6  U.  S.  App.  172,  52  Fed.  362;  Wright 
V.  Southern  R.  Co.  80  Fed.  j[60;  Felton  v. 
Bullard,  37  C.  C.  A.  1,  94  Fed.  784;  Hunt 
V.  Hurd,  39  C.  C.  A.  226,  98  Fed.  fi83 ;  El- 
liott V.  Felton,  56  C.  C.  A.  74,  ll6  Fed. 
270;  Pennsylvania  Co.  v.  Fishack,  5^^.  C. 
A.  269,  123  Fed.  465;  Jones  v.  Southern 
P.  Co.  75  C.  C.  17602;  144  Fedj^  973,  7 
Ann.  Cas.  256,  certiorari  denied  iTr202  U. 
S.  620,  50  L.  ed.  1174,  26  Sup.  Ct  Rep. 
766;  Kinnear  Mfg.  Co.  v.  Carlisle,  82  C. 
C.  A.  81,  152  Fe4JP33;  Salmons  v.  Nor- 
folk ft  W.  R.  Co.  162  Fed^722;  Snipes  v. 
Southern  R.  Co.  93  C.  C.  A.  593,  166  Fed. 
1. 

And  this  is  recognized  in  the  following 
state  eases:  Spring  Valley  Coal  Co.  v. 
Patting,  112  111.  App.  4;  Chandler  v.  St. 
Louis  ft  S.  F.  R.  Co.  127  Mo.  App.  34,  106 
S.  W.  653;  Farrar  ▼.  St.  Louis  ft  S.  F.  R. 
Co.  149  Mo.  App.  188,  130  S.  W.  373.  And 
see  infra,  IV.  q,  3,  note  63,  where  question 
arises  in  an  action  under  a  death  statute. 
But  see  infra,  IV.  q,  2,  b,  as  to  questions 
arising  under  statute  dealing  specificially 
with  relation  of  master  and  servant.  But 
see  contra.  Easton  v.  Houston  ft  T.  C.  R. 
40  L.R.A.(N.S.) 


Co.   32    Fed.   893,   and   Kerlin   v.   Chicago, 
P.  ft  St.  L.  R.  Co.  50  Fed.  185. 

40  New  York,  N.  H.  ft  H.  R.  Co.  v. 
O'Leary,  36  C.  C.  A.  662,  93  Fed.  737; 
Illinois  C.  R.  Co.  v.  Hart,  —  L.R.A.(N.S.) 
— ,  100  C.  C.  A.  49,  176  Fed.  245. 

4lMcPeck  V.  Central  Vermont  R.  Co.  25 
C.  C.  A.  110,  50  U.  S.  App.  27,  79  Fed. 
690.  '^-- 

« Crosby  v.  Lehigh  Valley  R.  Co.  128 
Fed.  193;  Pennsylvania  Steel  Co.  v.  Lak- 
konen,  104  C.  C.  A.  613,  Ifll  Fed.  326; 
Spinello  v.  New  York,  N.  H.  ft  H.  R.  Co. 
106  C.  C.  A.  189,  183  Fed.  762;  United 
States  Gvpsum  Co.  v.'^liwienska,  106  C. 
C.  A.  38.' 183  Fed.  688. 

48  Atlantic  Coast  Line  R.  Co.  v.  Dunning, 
94   C.   C.   A.   128,   166   Fed.   860. 

44  Cakes  v.  Mase,  16511  S.  363,  41  L.  ed. 
746,  17  Sup.  Ct.  Rep.  345;  Kane  v.  Erie 
R,  Co.  68  L.R.A.  788,  67  C.  C.  A.  653,  133 
Fed.  681  (the  Federal  court,  however,  was 
obliged  to  determine  the  question  of  consti- 
tutionality, as  the  state  courts  had  not 
passed  upon  it). 

46  Proctor  &  G.  Co.  v.  Williams,  106  C. 
C.  A.  46,  183  Fed.  696. 

46Dormidy  v.  Sharon  Boiler  Works,  127 
Fed.  485. 

47Malloy  V.  American  Hide  ft  Leather 
Co.  107  C.  C.  A.  646,  185  Fed.  776. 

4t  As  stated  at  the  beginning  of  the  note, 
the  question  as  to  the  duty  of  the  Federal 
court  to  follow  the  decisions  of  the  state 
court  when  involved  in  a  question  arising 
under  the  Federal  Constitution  is  not  in 
genera]  within  the  scope  of  this  note.  In 
this  connection,  however,  mention  is  made 
of  the  case  of  Tullis  v.  Lake  Erie  ft  W.  R. 
Co.  175  U.  S.  348,  44  L.  ed.  192,  20  Sup. 
Ct.  Rep.  136,  declaring  that  the  interpreta- 
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ute  modifying  or  abolishing  the  fellow  serv- 
ant rule;  *»  its  applicability  to  employees 
of  a  receiver  operating  a  railroad  under 
direction  of  a  court  of  equity .60  So  it  has 
even  been  held  that  the  decisions  of  the 
state  court  are  binding  as  to  wlio  are  fel- 
low servants,  within  a  statute  declaring 
that  the  employer  is  not  bound  to  indemnify 
his  employee  for  loss  suffered  in  consequence 
of  the  negligence  of  another  person  em- 
ployed by  the  same  employer  in  the  general 
business,  unless  he  has  neglected  to  use 
ordinary  care  in  the  selection  of  the  cul- 
pable employee.B^  As  such  a  statute  is  mere- 
ly declaratory  of  the  common  law^  and  does 
not  profess  to  deal  with  the  question  who 
are  fellow  servants,  it  may  be  doubted 
whether  state  decisions  under  it  should  not 
be  regarded  as  falling  within  exceptions 
discussed  in  other  subdivisions.s^    The  same 


doubt  arises  as  to  decisions  of  the  state 
court  as  to  whether  the  defense  of  assumed 
risk  is  impliedly  excluded  by  statutes  which 
impose  certain  duties  upon  the  master,  but 
do  not  deal  expressly  with  such  defense. 
In  many  of  the  Federal  cases  in  which  this 
question  has  arisen,  the  court  has  disposed 
of  it  as  though  it  were  a  question  for  the 
independent  judgment  of  the  Federal  court, 
without,  however,  expressly  passing  on  that 
point.<^8  It  has,  however,  been  expressly 
held  that  Federal  courts  are  bound  by  the 
decision  of  the  highest  state  court  on  this 
subject.** 

The  question  whether  the  Federal  courts 
are  bound  by  *  the  decisions  of  the  state 
courts  on  common-law  questions  in  relation 
to  master  and  servant,  when  they  arise  in  a 
statutory  action  for  death,  is  discussed  in 
the  next  subdivision. 


tion  of  a  state  statute  as  affixed  to  it  by 
the  state  court  of  last  resort  will  not  be 
disregarded  by  the  United  States  Supreme 
Court,  and  a  different  construction  given 
to  the  statute,  which  will  make  it  repug- 
nant to  the  Federal  Constitution. 

*»Kibbe  v.  Stevenson  Iron  Min.  Co-  69 
C.  C.  A.  145,  136  Fed.  147;  United  States 
Leather  Co.  v.  Howell,  80  C.  C.  A.  674,  151 
Fed.  444;  Atlantic  Coast  Line  R.  Co.  v. 
Farmer,  100  C.  C.  A.  244,  176  Fed.  692. 

60  Central  Trust  Co.  v.  East  Tennessee, 
V.  &  G.  R.  Co.  69  Fed.  353.  It  was  argued 
in  this  case  that  the  decision  of  the  state 
court  was  not  a  construction  of  the  statute, 
but  was  an  application  of  the  common  law 
to  the  statute,  and  that,  being  such,  it  was 
merely  advisory  to  a  Federal  court,  and 
should  not  control  it.  The  court,  however, 
quoted*  from  the  opinion  of  the  state  court, 
to  show  that  its  decision  was  based  upon  a 
construction  of  the  statute. 

61  Northern  P.  R:  Co.  v.  Hogan,  11  C.  C. 
A.  51,  2f  U.  S.  App.  184,  63  Fed.  102. 
Thayer,  D.  J.,  writing  for  the  court,  said: 
**Tndeed,  •  it  would  lead  to  intolerable  re- 
sults, which  will  be  readily  apprehended, 
if  the  Federal  courts  should  either  deny  the 
authority  of  such  statutes,  or  refuse  to  en- 
force them  according  to  the  interpretation 
placed  thereon  by  the  courts  of  the  state, 
particularly  by  its  court  of  last  resort.  .  .  . 
It  is  the  statute,  however,  and  not  the  com- 
mon law,  which  is  now  in  force  in  the  state 
of  North  Dakota;  and  it  is  the  statute,  as 
construed  by  the  highest  court  of  that  state, 
which  must  determine  the  rights  of  the 
parties,  and  control  the  decision  in  the 
case  at  bar." 

And  in  Northern  P.  R.  Co.  v.  Hambly, 
164  U.  S.  349,  38  L.  ed.  1009,  14  Sup.  Ct. 
Rep.  983,  involving  a  similar  statute,  the 
court  seems  to  have  assumed  that  the  deci- 
sion of  a  state  court  on  the  question  as  to 
who  were  fellow  servants  within  the  stat- 
ute would  be  control linsr,  thoucrh  as  a  mat- 
ter of  fact  the  decision  involved  was  ren- 
dered by  the  supreme  court  of  the  territory, 
and  the  court  said:  "While  this  construc- 
40  L.U.A.(N.S.) 


tion  given  by  the  supreme  court  of  a  ter- 
ritory is  not  obligatory  upon  this  court, 
it  is  certainly  entitled  to  respectful  con- 
sideration, and  in  a  doubtful  case  might 
well  be  accepted  as  turning  the  scale  in 
favor  of  the  doctrine  there  announced.  •  .  . 
We  may  safely  assume  'that  the  construc- 
tion thus  given  to  this  statute  will  not  be 
overruled  by  the  courts  of  the  two  states 
which  have  succeeded  the  supreme  court  of 
the  territory,  without  most  cogent  reasons 
for  their  action." 

68  Supra,  III.  g;  IIL  e. 

6«  See  Denver  &  R.  6.  R.  Co.  v.  Norgate, 
6  L.R.A. (N.S.)  981,  and  cases  cited  in  the 
opinion  and  in  the  note  to  that  case;  cases 
cited  in  notes  to  Johnson  v.  Mammoth  Vein 
Coal  Co.  19  L.R.A.(N.S.)  646,  and  Poll 
V.  Nuna  Block  Coal  Co.  33  L.R.A.(N.S.) 
646. 

64  Inland  Steel  Co.  v.  Kachwinski,  80  C. 
C.  A.  671,  151  Fed.  219;  Welsh  v.  Barber 
Asphalt  Paving  Co.  93  C.  C.  A.  101,  167 
Fed.  405.  And  in  E.  S.  Higgins  Carpet  Co. 
V.  O'Keefe,  26  C.  C.  A.  220,  61  U.  S.  App. 
74,  79  Fed.  900,  and  Chicago-Coulterville 
Coal  Co.  V.  Fidelity  ft  C.  Co.  130  Fed.  957, 
the  courts,  without  expressly  declaring  that 
the  Federal  courts  were  bound  by  the  con- 
struction placed  upon  the  statute  by  the 
highest  court  of  the  state,  allude  to  such 
construction  as  though  it  were  conclusive. 

In  Welsh  v.  Barber  Asphalt  Paving  Co. 
93  C.  C.  A.  101,  167  Fed.  466,  the  court 
expressly  said  that  the  question  was  one  of 
the  construction  of  a  state  statute,  and  its 
effect  upon  the  common-law  rule,  and  ex- 
pressed  its  dissent  to  the  assumption  in  St. 
Louis  Cordage  Co.  v.  Miller,  63  L.R.A.  661, 
61  C.  C.  A.  477,  126  Fed.  495,  that  the  ques- 
tion was  one  of  general  law,  to  be  deter- 
mined upon  general  principles.  The  Ore- 
gon statute  in  question  in  the  Welsh  Case 
having  been  adopted  from  Washington,  the 
construction  placed  upon  it  by  the  supreme 
court  of  the  latter  state  was  held  binding 
by  the  Federal  court. 

In  Federal  Lead  Co.  v.  Swyers,  88  C.  C. 
A.  547,  161  Fed.  689,  refusing  to  follow  % 
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S.  SUUutory  action  for  detUh. 

The  decisiona  of  the  highest  state  court 
upon  questions  distinctive  of  a  statute  giv- 
ing a  right  of  action  for  a  negligent  homi- 
cide are  binding  upon  the  Federal  courts;  M 
and  the  doctrine  has  been  specifically  de- 
clared with  respect  to  the  question  whether 
the  statute  creates  a  new  cause  of  action, 
or  transmits  an  existing  cause  of  action ;  ^ 
whether  the  provision  of  the  statute  in  re- 
lation to  notice  creates  a  condition  prece- 
dent or  subsequent;  ^f  whether  a  nonresident 
alien  is  within  the  benefit  of  the  stat- 
ute ;  M  the  question  of  damages ;  Ma  in- 
cluding the  right  to  exemplary  damages;  ^^ 
and  the  right  to  compensation  for  pain  and 
suffering ;  ^  the  question  whether  a  hus- 
band is  the  "next  of  kin"  of  the  wife,  within 
the  provision  defining  the  beneflciaries.^i 
The  character  of  the  statute,  however,  as 
penal  or  otherwise,  so  far  as  it  affects  the 
jurisdiction  of  the  Federal  court,  is  to  be 


determined  by  that  cdurt  for  itself>  unaf- 
fected by  the  decisions  of  the  state  court.^^ 
Of  course,  even  when  a  question  distinctive 
of  the  statute  is  involved,  the  Federal  court 
must  determine  the  question  for  itself,  if  it 
has  not  been  settled  by  the  decisions  of  the 
highest  state  court.6S 

State  court  decisions  are  not  conclusive 
upon  the  Federal  courts  as  to  questions 
which,  though  arising  in  a  statutory  action 
for  death,  are  not  distinctive  or  peculiar  to 
that  character  of  actions,  but  pertain 
equally  to  the  common-law  action  for  negli- 
gent injury.  Thus,  it  has  been  held  that 
the  question  as  to  who  are  fellow  servants, 
though  arising  in  a  statutory  action  for 
the  death  of  an  employee,  is  a  general  ques- 
tion, to  be  determined  by  the  Federal  court 
for  itself,  whether  the  state  statute  be  re- 
garded as  creating  a  new  right  of  action, 
or  as  simply  abrogating  the  common-law 
rule  by  which  actions  for  personal  injuries 
are  extinguished  by  death.^Sa     And  it  has 


decision  of  a  state  intermediate  appellate 
court,  it  seems  to  have  been  assumed  that 
a  decision  of  the  highest  court  of  the  state 
on   the   subject  would   have  been   binding. 

Bfi  See  cases  cited  in  subsequent  notes  to 
this  action.  The  case  of  Walsh  v.  New 
York,  N.  H.  k  H.  R.  Co.  173  Fed.  494, 
holding  that  recourse  cannot  be  had  to  a 
state  statute  to  determine  whether  or  not 
a  cause  of  action  given  by  a  Federfil  stat- 
ute survives,  is,  of  course,  not  opposed  to 
the  text  on  this  subject,  and  is  not  within 
the  scope  of  the  note. 

MMatz  V.  Chicago  &  A.  R.  Co.  85  Fed. 
180.  In  this  case,  however,  it  appeared 
that  the  precise  point  had  not  been  decided 
in  the  state  court,  and  it  was  declared  tliat 
mere  dicta  concerning  the  construction  are 
not  binding  on  the  Federal  court. 

WSpinello  v.  New  York,  N.  H.  &  H.  R. 
Co.  106  C.  C.  A.  189,  183  Fed.  762. 

M  Zeiger  v.  Pennsylvania  R.  Co.  86  C.  C. 
C.  A.  69,  158  Fed.  809;  Fulco  v.  Schuylkill 
Stone  Co.  94  C.  C.  A.  498,  169  Fed.  98; 
Saveljich  v.  Lytic,  97  C.  C.  A,  443,  173  Fed. 
277;  Debitulia  v.  Lehigh  &  W.  Coal  Co.  174 
Fed.  886.  In  the  former  case  the  court  said 
that  the  theory  that  the  state  decisions 
did  not  construe  a  statute,  but  enunciated 
a  supposed  policy  of  law,  was  ingenious,  but 
unsound,  and  that  whether  the  limitation 
of  the  statute  was  or  was  not  founded  on 
considerations  of  public  policy  was  unim- 
portant, as  in  any  event  the  decisions  were 
interpreting,  and  put  a  construction  upon, 
the  statute.  (But  see  supra,  III.  e.)  Cases 
like  Maiorano  v.  Baltimore  &  O.  R. 
Co.  213  U.  S.  268,  53  L.  ed.  792,  29  Sup.  Ct. 
Rep.  424,  holding  the  same  on  writ  of  error 
to  the  state  court,  are,  for  reason  stated  in 
the  scope  note,  not  in  point. 

MaQuinette    v.     Bisso,    5     L.R.A.(N.S.) 
303,   69   C.   C.  A.   503,    136    Fed.   825.   cer- 
tiorari denied  in  199  U.  S.  606,  50  L.  ed. 
330,  26  Sup.  Ct.  Rep.  746. 
40  L.R.A.(N.S.) 


A9  Louisville  &  N.  R.  Co.  v.  Lansford,  42 
C.  C.  A.    160,  102  Fed.  62. 

M  Jacobs  Y.  Glucose  Sugar  Ref.  Co.  140 
Fed^lfifiiM 

•rjoplin  &  P.  R.  Co.  V.  Payne,  194  Fed. 
387. 

6a  Perkins  v.  Boston  &  A.  R.  Co.  90  Fed. 
321;  Malloy  v.  American  Hide  k  I^ealher 
Co.  148  Fed._^2,  reversed  on  another 
gr^nd  in  107  C.  C.  A.  646,  185  Fed.  776. 
Tlie  Federal  court,  however,  ought  to  lean 
toward  the  decisions  of  the  state  court  on 
this  point.  Perkins  v.  Boston  &  A.  R.  Co. 
supra.  And  see  Lyman  ▼.  Boston  ft  A.  R. 
Co.  70  Fed.  409. 

68  Thus,  the  United  States  Supreme  Court 
in  Dennick  v.  Central  R.  Co.  103  U.  S.  11, 
26  L.  ed.  439,  in  passing  upon  the  ques- 
tion whether  an  administrator  appointed 
in  New  York  could  maintain  the  action 
under  the  New  Jersey  statute,  said:  /The 
right  to  recover  tor  an  injury  to  the  per- 
son resulting  in  death  is  of  very  recent 
origin,  and  depends  wholly  upon  statutes 
of  the  different  states.  The  questions  grow- 
ing out  of  these  statutes  are  new,  and  many 
of  them  unsettled.  Each  state  court  will 
construe  its  own  statute  on  the  subject, 
and  differences  are  to  be  expected.  In  the 
absence  of  any  controlling  authority  or 
general  concurrence  of  decision,  this  court 
must  decide  for  itself  the  question  now  for 
the  first  time  presented  to  it,  and,  with 
every  respect  for  the  courts  which  have  held 
otherwise,  we  think  that  sound  principle 
clearly  authorizes  the  administrator  in  cases 
like  this  to  maintain  the  action."  And  see 
Matz  V.  Chicago  &  A.  R.  Co.  85  Fed.  180. 
supra,  note  56. 

68»  Elliott  V.  Felton,  56  C.  C.  A.  74,  119 
Fed.  270,  Lurton,  J.,  speaking  for  the  court, 
said  that  the  state  court  not  having  made 
the  statute  the  basis  of  any  decision  as  to 
the  liability  of  an  employer  for  an  injury 
to  one  servant  by  the  negligence  of  another, 
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been  held  that  the  Federal  rule  which  places 
the  burden  of  proof  of  contributory  negli- 
gence upon  the  defendant  applies  to  an  ac- 
tion for  death  under  a  state  statute,  irre- 
spective of  the  decisions  of  the  state  court 
on  that  point.M 

r.  License;  intoxicating  liquor. 

In  the  absence  of  any  conflict  with  the 
Federal  Constitution  or  statutes,  it  has 
been  held  that  a  decision  of  the  highest 
state  court  will  be  followed  as  to  the  valid- 
ity, under  the  state  laws,  of  a  license 
ordinance  adopted  by  a  board  of  county 
superyisors,85  or  ordinances  respecting  the 
traffic  in  intoxicating  liquors.OO  Cases  in- 
volving the  question  whether  state  statutes 
or  ordinances  on  these  subjects  are  in  vio- 
lation of  the  Federal  Constitution  or  stat- 
utes are,  of  course,  not  in  point. 

8.  Public    bodies;    municipal   corpora' 

tions. 

The  character  and  extent  of  the  powers 
and  liabilities  of  the  political  bodies  or 
municipal  corporations  of  a  state  are  in 
general  questions  of  local  law,  as  to  which 
the  decisions  of  the  supreme  court  of  the 
state  which  creates  those  bodies  are  au- 
thoritative in  the  Federal  courts.^  In 
a  case  involving  the  validity  of  a  statute 
providing  for  the  organization  of  irrigation 
districts,  the  United  States  Supreme  Court, 


while  declaring  it  to  be  the  duty  of  the 
Federal  courts  to  decide  for  themselves 
whether  the  statute  was  in  violation  of  the 
Federal  Constitution,  said  that  it  would  not 
be  justified  in  holding  the  act  to  be  in 
violation  of  the  state  Constitution  in  face 
of  fair  and  repeated  decisions  of  the  highest 
court  of  the  state  to  the  contrary,  under  the 
pretext  that  it  was  deciding  principles  of 
general  constitutional  law.88  So,  in  an 
early  case  it  was  remarked  that  if  the  state 
of  Georgia  had  practically  settled  the  limits 
of  a  certain  county,  such  settlement  ought 
to  have  been  conclusive  upon*  the  circuit 
court.^  So,  it  has  been  held  that  state 
decisions  will  be  followed  as  to  the  author- 
ity  of  a  public  board;  70  and  as  to  the 
contracts  of  counties  or  school  districts.7i 
And  the  Federal  courts  uniformly  follow 
the  decision  of  the  state  courts  construing 
constitutional  or  statutory  provisions  in 
relation  to  municipal  corporations;  and 
this  rule  has  been  applied  tg  questions  con- 
cerning the  dissolution  of  municipalities;  79 
municipal  boundaries;  78  the  construction 
and  effect  of  statutes  providing  for  the 
destruction  of  property  to  prevent  fire ;  74 
the  authority  of  a  city  under  its  charter 
to  order  the  destruction  of  liquor,  and  its 
liability  for  the  liquor  destroyed  there- 
under ;  76  the  validity  of  an  ordinance  pro- 
hibiting erection  of  bill  boards;  76  power 
to  encourage  the  establishment  of  private 
manufacturing  establishments ;  77  and  gen- 


tliere  was  no  basis  for  the  suggestion  that 
the  legislature,  when  enacting  the  survival 
statute,  intended  to  adopt  the  law  as  de- 
clared by  the  existing  decisions  of  the  state 
court,  as  a  statutory  rule  of  liability  where 
death  resulted  from  the  wrongful  act. 

M  Hemingway  v.  Illinois  C.  R.  Co.  62  C. 
C.  A.  477,  114  Fed.  843. 

««Flanigan  v.  Sierra  County,  196  U.  S. 
553,  49  L.  ed.  597,  25  Sup.  Ct.  Rep.  314; 
Wheeler  v.  Plumas  County,  196  U.  S.  56^. 
49  L.  ed.  599,  25  Sup.  Ct.  Rep.  316.  See 
^Iso  Osborne  v.  Florida,  164  IJ.  S.  650,  41 
L.  ed.  586,  17  Sup.  Ct.  Rep.  214,  holding 
on  error  to  the  state  court,  that  a  state 
decision  will  be  followed  as  to  the  construc- 
tion of  a  statute  prescribing  a  state  license 
tax. 

M  Crowley  v.  Cbristensen,  137  U.  S.  86, 
34  L.  ed.  620,  11  Sup.  Ct.  Rep.  13;  Miller 
V.  Ammon,  145  U.  S.  421,  36  L.  ed.  759,  12 
Sup.  Ct.  Rep.  884;  Giozza  v.  Tiernan,  148 
U.  S.  657,  37  L.  ed.  599,  13  Sup.  Ct.  Rep. 
721. 

67  Johnson  v.  St.  Louis,  96  C.  C.  A.  617, 
172  Fed.  31,  18  Ann.  Cas.  949;  Goodrich 
V.  (Chicago,  4  Biss.  18,  Fed.  Cas.  No.  5,542. 

68Fallbrook  Irrig.  Dist.  v.  Bradley,  164 
U.  S.  112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep. 
56. 

6»  Patterson  v.  Jenks,  2  Pet.  216,  7  L. 
ed.  402. 

70Hoyt  V.  Gleason,  65  Fed.  686. 
40  L.R.A.(N.S.) 


71  Thompson  v.   Searcy   County,  6  C.   C 
A.  674,  12  U.  S.  App.  618,  57   Fed.  1030. 
See  supra,  IV.  a,  3,  a^  to  county  bonds. 

In  Capital  Bank  v.  School  Dist.  No.  26, 
11  C.  C.  A.  514,  27  U.  S.  App.  479,  63  Fed. 
938,  state  decisions  with  reference  to  the 
power  of  the  school  district  to  issue  war 
rants  for  a  school  building  were  followed 
as  a  reasonable  construction  of  the  statute, 
but  whether  the  decision  of  the  state  court, 
construing  the  law  of  a  territory  out  of 
which  the  state  had  been  carved,  should  b» 
given  the  same  force  and  effect  as  a  deci- 
sion of  that  court  construing  an  act  of  the 
legislature  of  the  state,  was  not  decided. 

7SRingling  v.  Hempstead,  113  G.  C.  A. 
464,  193  Fed.  596. 

73  Forsyth  v.  Hammond,  166  U.  S.  506, 
41  L.  ed.  1095,  17  Sup.Ct.  Rep.  665,  re- 
versing 18  C.  C.  A.  175,  34  U.  S.  App.  652, 
71   Fed.  443. 

74Bowditoh  ▼.  Boston,  101  U.  S.  16,  26 
L.  ed.  980. 

75  Richmond  ▼.  Smith,  16  Wall.  429,  21 
L.  ed.  200. 

76Whitmier  &  F.  Co.  ▼.  Buffalo,  118 
Fed.  773. 

77  Sutherland-Immes  Co.  v.  Evart,  30  C. 
C.  A.  305.  58  U.  S.  App.  335,  86  Fed.  597. 
But  see  Olcott  v.  Fond  du  Lac  County,  16 
Wall.  678,  21  L.  ed.  382,  supra,  III.  e,  note 
72. 
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erally  as  to  the  power  to  ihcur  indebted- 
ness and  make  contracts  J*  But  it  has  been 
held  that  while  a  Federal  court  is  bound 
by  the  construction  placed  by  the  highest 
state  court  upon  a  constitutional  provision 
limiting  municipal  indebtedness,  it  is  not 
bound  by  a  decision  of  that  court  as  to 
whether  a  particular  proposed  contract  and 
issue  of  bonds  will  violate  the  provisions 
of  the  Constitution  thus  construed ;  79  and 
that  state  decisions  upon  the  validity  of 
contracts  that  rest  upon  general  principles 
or  upon  evidential  value  of  certain  facts, 
and  not  upon  the  construction  of  a  local 
statute,  are  not  binding  upon  the  Federal 
court.80  And  it  has  been  declared  that  a 
decision  of  the  state  court,  whether  re- 
garded as  construction  of  the  state  Con- 
stitution or  as  relating  to  a  /question  of 
general  law,  defining  the  word  "debt,"  is 
not  binding  upon  the  Federal  court,  unless 
in  plain  harmony  with  the  language  of  the 
Constitution  or  the  settled  judicial  con- 
struction thereof  existing  at  the  time  the 
contract  was  entered  into.  This,  however, 
was  perhaps  intended  to  be  limited  to  cases 
involving  a  question  under  the  Federal  Con- 
stitution, in  which  event,  for  reasons  previ- 


ously explained,  it  is  not  within  the  scope 
of  the  note.81  It  has  also  been  held  that  the 
decision  of  the  highest  state  court,  that 
the  remedy  by  mandamus  to  enforce  a  war- 
rant issued  by  a  municipality  is  exclusive 
of  an  action,  does  not  prevent  an  action  in 
the  Federal  courts.*l<k 

The  questions  of  municipal  liability  for 
defects  or  obstructions  in  the  8treet,8>  and 
liability  for  the  torts  of  officers  or  em- 
ployees,**  though  not  involving  any  specific 
statute,  and  turning  upon  the  distinction 
between  governmental  and  private  func- 
tions, have  been  regarded  as  local  ques- 
tions, as  to  which  the  decisions  of  the  state 
courts  are  controlling.  And  this,  of  course, 
is  true,  a  fortiori,  if  the  decisions  of  the 
state  eourt  rest  upon  a  statute.*^ 

f.  Public  service  corporations. 

Assuming  that  there  is  no  question  under 
the  Federal  Constitution  or  statutes,  the 
decisions  of  the  highest  state  court  are  in 
general  binding  upon  the  Federal  court  as 
to  the  validity,  under  the  state  Constitution, 
of  statutes  in  relation  to  public  service  cor- 
porations; 8S  and  as  to  the  construction  of 


78  German  Ins.  Co.  v.  Manning,  95  Fed. 
'597;  Sioux  Falls  v.  Farmers'  Loan  &  T.  Co. 
09  C.  C.  A.  373,  136  Fed.  721.  See  supra, 
IV.  a,  3,  as  to  municipal  bonds. 

TOOttumwa  V.  City  Water  Supply  Co. 
59  L.R.A.  604,  56  C.  C.  A.  219,  119  Fed. 
315.  And  this  decision  of  the  circuit 
court  of  appeals  was  held  binding  upon  the 
Federal  circuit  court  in  a  subsequent  suit 
between  the  same  parties  involving  dif- 
ferent contract,  but  made  pursuant  to  same 
ordinance.  City  Water  Supply  Co.  v.  Ot- 
tumwa,  120  Fed.  309.  See,  further,  as  to 
this  exception  supra,  III.  f* 

80  Mankato  v.  Barber  Asphalt  Paving  Co. 
73  C.  C.  A.  439,  142  Fed.  329.  The  court 
said:  "In  so  far  as  it  [the  decision  of  the 
state  court]  construes  a  local  law,  the  char- 
ter of  the  city  of  Mankato,  under  certain 
condition  of  facts,  it  is  [finding].  This 
is  settled  by  abundant  authority,  but  in  so 
far  as  it  expresses  the  opinion  of  the  state 
•  court  on  general  principles  of  the  law  of 
contract,  or  on  the  evidential  value  of  facts, 
it  clearly  is  not.  As  to  such  question,  it 
is  not  only  the  privilege,  but  the  duty,  of 
this  court,  which  it  owes  to  suitors  entitled 
to  invoke  its  jurisdiction,  to  exercise  its 
independent  judgment."  Another  reason 
for  holding  that  the  state  decision,  even 
if  it  were  to  be  regarded  as  a  construction 
of  a  local  law,  was  not  of  controlling  au- 
thority, was  found  in  the  fact  that  the  de- 
cision in  question  was  rendered  upon  the 
40  UE.A.(NJ3.) 


very   contract   in   question,   and   after   the 
rights  of  the  parties  had  accrued. 

81  Columbia  Ave.  Sav.  Fund,  S.  D.  Title 
&  T.  Co.  V.  Dawson,  130  Fed.  152.  The 
court  cites  a  number  of  cases  to  the  efi'ect 
that,  in  passing  upon  the  question  of  im- 
pairing the  obligation  of  a  contract,  the 
Federal  court  is  not  bound  by  the  decisions 
of  the  state  court  as  to  the  nature  of  the 
contract,  or  whether  it  has  been  impaired. 

8i»  First  Nat.  Bank  v.  Port  Townsend, 
106  C.  C.  A.  554,  ]84  Fed.  574.  And  see 
infra,  IV.  x,  note  69. 

82  Detroit  v.  Osborne,  135  U.  S.  492,  34 
L.  ed.  260,  10  Sup.  Ct.  Rep.  1012  j  Blay- 
lock  V.  Muskogee,  54  C.  C.  A.  639,  117  Fed. 
125. -- 

88  Denver  v.  Porter,  61  C.  C.  A.  168,  126 
Fed.  288  (liability  for  negligence  of  em- 
ployee charged  with .  duty  of  preventing 
spread  of  fire) ;  Edgerton  v.  New  York,  27 
Fed.  230;  Clark  v.  Atlantic  City,  180  Fed. 
598   (false  arrest). 

84  Merrill  v.  Portland,  4  Cliff,  138,  Fed. 
Cas.  No.  9,470. 

86  Chicago,  B.  &  Q.  R.  Co.  v.  Smyth,  103 
Fed.  376 ;  Underground  R.  Co,  v.  New  York, 
116  Fed.  952. 

In  San  Jose-Los  Gatos  Interurban  R.  Co. 
V.  San  Jose  R.  Co.  84  C.  C.  A.  265,  156 
Fed.  455,  13  Ann.  Cas.  571,  however, 
the  Federal  court  declined  to  follow  a 
state  decision  as  to  the  construction 
of  a  contract  with  reference  to  the  right 
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such  statutes.^*  The  rule,  however,  is  sub- 
ject to  the  exception  with  reference  to  deci- 
sions rendered  after  the  rights  of  parties 
have  accrued.*? 

u.  Monopolies, 

A  Federal  court,  though  not  bound  by  a 
decision  of  an  intermediate  state  appellate 
court  as  to  the  construction  and  effect  of  a 
state  statute  with  respect  to  monopolies  in 
restraint  of  trade,  is  bound  to  follow  the 
decision  of  the  highest  state  court,  if  it 
does  not  come  in  conflict  with  ih«  Federal 
Constitution  or  statute.** 

uu.  Eminent  domain. 

Many  of  the  judicial  declarations  as  to 
the  duty  of  the  Federal  court  to  abide  by 
the  decisions  of  the  state  courts  on  questions 
in  relation  to  eminent  domain  are  to  be 
found  in  cases  that  came  before  the  Federal 
Supreme  Court  on  writ  of  error  to  the  state 
court,  and  the  cases  therefore  presented 
either  a  question  under  the  Federal  Consti- 
tution, or  a  question  of  state  law,  not  open 
to  review  by  the  Federal  court  at  all,  and 
for  the  reasons  explained  in  the  scope .  of 


the  note,  are  not  in  point  on  the  subject 
of  this  annotation.** 

But  it  has  been  held,  in  cases  originating 
in  the  lower  Federal  courts,  and  presenting 
no  question  under  the  Federal  Constitution 
or  statutes,  that  the  decisions  of  the  high- 
est state  court  are  to  be  followed  as  to  the 
liability  of  a  municipality  for  damage  to 
lateral  support  by  a  public  improvement;  M 
as  to  character  or  extent  of  interest  ac- 
quired in  condemnation  proceedings ;  *l 
whether  benefits  may  be  considered  in  as- 
sessing damages ;  **  what  constitutes  dam- 
age within  a  state  Constitution  declaring 
that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  compensa- 
tion.*** 

V,  Taxes. 

The  United  States  has  declared,  general- 
ly, that  the  determination  of  all  questions 
arising  under  the  tax  laws  is  a  matter 
primarily  belonging  to  the  state  courts^  and 
the  national  tribunals  universally  follow 
their  ruling,  except  in  cases  where  it  is 
claimed  that  some  right  protected  by  the 
Federal    Constitution    has   been    invaded.** 


of  different  lines  of  street  railway  to  use 
the  same  street,  which  depended  upon  the 
opinion  of  one  judge  not  concurred  in  by  a 
majority. 

**Hawes  v.  Contra  Costa  Water  Co.  5 
Sawy.  287,  Fed.  Cas.  No.  6,235  (question 
whether  under  statute  water  company  was 
bound  to  furnish  water  for  certain  pur- 
poses) ;  Westerly  Waterworks  Co.  v.  West- 
erly, 76  Fed.'  181  (statute  authorizing  the 
laying  of  water  pipes  to  supply  inhabitants 
of  city  with  water) ;  Sunset  Teleph.  & 
Teleg.  Co.  v.  Pomona,  97  C.  C.  A.  251,  172 
Fed.  829  (whether  statute  permitting  tele- 
graph company  to  construct  lines  in  high- 
way  includes   telephone  corporations). 

The  duty  to  follow  the  decisions  of  the 
state  court  when  applicable  to  the  ques- 
tion under  consideration  was  also  recog- 
nized in  Wiemer  v.  Louisville  Water  Co. 
130  Fed.  261,  but  it  was  held  that  the  de- 
cision relied  on  was  not  applicable  to  the 
question  before  the  Federal  court. 

And  in  Seccomb  v.  Wurstere,  83  Fed. 
866,  the  court,  in  determining  a  motion  for 
a  preliminary  injunction,  followed  a  deci- 
sion of  an  intermediate  state  appellate 
court  construing  a  statute  limiting  the  pe- 
riod for  which  a  street  franchise  may  be 
granted,  though  the  question  had  not  been 
settled  by  the  state  court  of  last  resort. 

There  are  many  other  Federal  cases 
which  have  declared  the  duty  of  the  Fed- 
eral courts  to  follow  the  state  decisions  on 
such  points,  which  are  not  within  the  scope 
of  the  note,  because  they  came  up  on  writ 
of  error  to  the  state  court,  or  at  all  events 
involved  a  question  arising  under  the  Fed- 
eral Constitution. 

*7  Central  Trust  Co.  t.  Citizens'  Street  R. 
40  L.R.A.(N.S.) 


Co.  82  Fed.  1,  appeal  dismissed  in  27  C.  C. 
A.  580,  53  U.  S.  App.  658,  83  Fed.  629. 
Bartholomew  v.  Austin,  29  C.  C.  A.  668, 
62  U.  S.  App.  612,  85  Fed.  369. 

**  Continental  Securities  Co.  v.  Inter- 
borough   Rapid  Transit  Co.   165  Fed.   946. 

In  National  Cotton  Oil  Co.  v.  Texas,  197 
U.  S.  115,  49  L.  -^d.  689,  25  Sup.  Ct.  Rep. 
379,  it  is  held  that  the  construction  given 
by  the  state  courts  to  a  state  statute,  as 
removing  the  discriminatory  features  of  a 
prior  anti-trust  law,  is  conclusive  upon  the 
Federal  Supreme  Court  in  determining,  on 
writ  of  error  to  the  state  court,  whether 
such  statute  denies  the  equal  protection  of 
the  law.  This  case,  however,  is  not  with- 
in the  scope  of  the  note. 

**See,  for  illustration,  Baltimore  Trac- 
tion Co.  V.  Baltimore  Belt  R.  Co.  151  U.  S. 
137,  38  L.  ed.  102,  14  Sup.  Ct.  Rep.  294; 
Long  Island  Water  Supply  Co.  v.  Brooklyn, 
166  U.  S.  685,  41  L.  ed.  1165,  .17  Sup.  Ct. 
Rep-  718;  Backus  Jr.  k  Sons  v.  Fort  Street 
Union  Depot  Co.  169  U.  S.  657,  42  L.  ed. 
853,  18  Sup.  Ct.  Rep.  445. 

»0  Johnson  v.  St.  Louis,  96  C.  C.  A.  617, 
172  Fed.  31,  18  Ann.  Cas.  949. 

*l  Kennedy  v.  Indianapolis,  11  Biss.  13, 
Fed.  Cas.  No.  7,703. 

*«  Ibid. 

*Sa  Idaho  &  W.  N.  R.  Co.  ▼.  Nagle,  106 
C.  C.  A.  678,  184  Fed.  598. 

**  Lewis  v.  Monson,  151  U.  S.  646,  38 
L.  ed.  266,  14  Sup.  Ct.  Rep.  424.  and  see 
other  cases'  cited  in  this  subdrvision.  But 
see  Olcott  v.  Fond  du  Lac  County,  16  Wall. 
678,  21  L.  ed.  382. 

In  an  early  case,  the  United  States  Su- 
preme Court  said:  "There  can  be  no  class 
of  laws  more  strictly  local  in  their  charac- 
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TUb  rule  bag  been  applied  to  a  question  as 
general  in  its  nature  as  that  whether  rail- 
road aid  is  a  "corporate  purpose'*  for  which 
taxes  may  be  raised;  98«  but,  on  the  other 
hand,  it  has  been  held  that  the  question 
what  is  a  public  use  for  which  taxes  may 
be  raised  is  a  question  as  to  which  the  Fed- 
eral courts  are  not  bound  by  the  decisions 
of  the  highest  state  courts.M 

The  rule  that  the  decisions  of  the  state 
court  are  controlling  has  beefi  applied  to 


the  validity,  under  the  state  Constitution, 
of  a  statute  imposing  certain  charges  upon 
foreign  insurance  company  for  the  benefit 
of  municipalities;  94a  to  the'  question 
what  property  is  within  the  jurisdiction 
for  purposes  of  taxation,  assuming  that 
there  is  no  question  under  the  Federal 
Constitution;  w  and  generally  as  to  ques- 
tions under  state  Constitution  or  stat- 
utes in  relation  to  taxation  of  foreign 
corporations;  ^   whether   a  taxing   statute 


ter,  and  which  more  directly  concern  real 
property,  than  these  [tax  laws].  They  not 
only  constitute  a  rule  of  property,  but 
their  construction  by  the  courts  of  the  state 
should  be  followed  by  the  courts  of  the 
United  States  with  equal,  if  not  with 
greater,  strictness  than  the  construction  of 
any  other  class  of  laws."  Qames  V.  Stiles, 
14  Pet.  322,  10  L.  ed.  476. 

Nor  does  the  fact  that  the  decision  of 
the  state  supreme  court  sustaining  the 
constitutionality  of  a  state  statute  was  con- 
tained in  a  prepared  case,  whieh  did  not 
involve  a  genuine  controversy,  prevent  the 
Federal  court  from  following  it.  Adams 
Exp.  Co.  V.  Ohio  State  Auditor,  165  U.  S. 
194,  41  L.  ed.  683,  17  Sup.  Ct  Rep.  306. 

And  the  decision  of  the  state  court  hold- 
ing that  the  statute  is  not  in  violation  of 
the  state  Constitution,  rendered  before 
final  judgment  in  the  action  in  the  Federal 
court,  should  be  followed  by  that  court  not- 
withstanding that  the  Federal  court  had 
previously  held  otherwise  upon  a  demurrer. 
Western  U.  Teleg.  Co.  v.  Poe,  64  Fed.  9 
(opinion  by  Taft,  J.) ;  Sandford  v.  Poe,  60 
L.R.A.  641,  16  C.  C.  A.  305,  37  U.  8.  App. 
378,  69  Fed.  546  (opinion  by  Lurton,  J.). 
In  Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
165  U.  S.  194,  41  L.  ed.  683,  17  Sup.  Ct. 
Rep.  305,  affirming  the  last  two  decisions, 
it  was  also  held  that  the  decision  of  the 
state   court   was   binding,    though   the   Su- 

Ereme  Court  did  not  allude  to  the  previous 
olding  of  the  Federal  court  on  demurrer. 
But  it  has  been  held  that  a  decree  of  the 
Federal  court  will  not  be  reversed  on  a  bill 
of  review  because  of  a  subsequent  decision 
of  the  state  courts  at  variance  with  the  de- 
cision of  the  Federal  court  as  to  the  con- 
stitutionality of  a  taxing  statute,  where 
the  point  had  not  been  decided  by  the  state 
court  at  the  time  of  the  Federal  decision. 
King  V.  Dundee  Mortg.  ft  Trust  Invest.  Co. 
28  Fed.  33. 

In  Central  R.  &  Bkg.  Co.  v.  Wright,  164 
U.  S.  327,  41.  L.  ed.  454,  17  Sup.  Ct.  Rep. 
80,  the  United  States  Supreme  Court  re- 
fused to  accept  as  controlling  the  headnote 
of  a  Georgia  case  construing  a  taxing  stat- 
ute, upon  the  ground  that  it  was  not  borne 
out  by  an  examination  of  the  case,  and  was 
not  concurred  in  by  a  majority  of  the 
judges,  although  they  agreed  in  the  result. 
There  are  many  cases  in  the  Federal  Su- 
preme Court  declaring  that  the  state  court 
decisions  with  reference  to  taxation  are  to 
be  followed  or  are  conclusive,  that  are  not 
within  the  scope  of  this  note,  for  the  reason 
40  L.R.A.(N.S.) 


that  they  came  up  on  error  to  the  state 
court,  and  the  point  was  really  that  the 
question  was  concluded  by  the  decision  of 
the  state  court  in  the  same  case,  and  was 
not  before  the  Federal  court  at  all,  rather 
than  that  such  decisions  would  be  binding 
as  to  a  question  to  be  passed  upon  by  the 
Federal  court  in  the  exercise  of  their*  con- 
current jurisdiction  with  the  state  courts, 
though  the  latter  would  doubtless  have 
been  true  of  most  of  the  questions  involved. 
See,  as  illustrations  of  this  class  of  cases, 
though  they  are  by  no  means  complete, 
Adams  v.  Nashville,  95  U.  S.  19,  24  L.  ed. 
369;  Lane  County  v.  Oregon,  7  Wall.  71, 
19  L.  ed.  101;  Erie  R.  Co.  v.  Pennsylvania, 
21  Wall.  492,  22  L.  ed.  595 ;  New  York,  L. 
E.  &  W.  R.  Co.  V.  Pennsylvania,  158  U.  S. 
431,  39  L.  ed.  1043,  15  Sup.  Ct.  Rep.  896; 
First  Nat.  Bank  v.  Ayers,  160  U.  S.  660,  40 
L.  ed.  573,  16  Sup.  Ct.  Rep.  412;  First  Nat. 
Bank  v.  Chehalis  County,  166  U.  S.  440,  41 
L.  ed.  1069,  17  Sup.  Ct.  Rep.  629;  Commer- 
cial Nat.  Bank  v.  Chambers,  182  U.  S.  656, 
45  L.  ed.  1227,  21  Sup.  Ct.  Rep.  863;  Brown- 
Forman  Co.  v.  Kentucky,  217  U.  S.  563, 
54  L.  ed.  883,  30  Sup.  Ct.  Rep.  678,  affirm- 
ing  125  Ky.  402,  101  S.  W.  321. 

Cases  whether  originating  in  the  Federal 
courts,  or  brought  to  the  Federal  Supreme 
Court  on  writ  of  error  to  the  state  court, 
holding  that  the  state  court  decisions  are, 
of  course,  not  controlling,  are  not  included, 
if  the  ground  of  the  Federal  court's  deci- 
sion on  the  point  is  that  the  question  in- 
volved, eitlier  because  of  its  own  nature  or 
because  of  its  association,  presented  a  ques- 
tion under  the  Federal  Constitution. 

9aa  Weightman  v.  Clark,  103  U.  S.  256,  26 
L.  ed.  392.  The  court  said  in  this  case 
that  the  construction  which  the  highest 
court  of  a  state  has  given  to  a  state  stat- 
ute will  be  treated  as  part  of  the  statute  it- 
self, except  when,  by  giving  such  construc- 
tion a  retroactive  effect,  it  will  invalidate 
the  contract  lawfully  made.  But  see  next 
case. 

M  Olcott  V.  Fond  du  Lac  County,  16  Wall. 
678,  21  L.  ed.  382.     See  supra,  III.  e. 

Ma  Liverpool  &  L.  &;  G.  Ins.  Co.  v.  Cluni«, 
88  Fed.  160. 

w  Dundee  Mortg.  Trust  Invest.  Co.  ▼. 
School  Dist.  No.  1,  10  Sawy.  62,  19  Fed. 
359;  Oliver  v.  Omaha,  3  DilL  368,  Fed. 
Cas.  No.   10,499. 

»e  Sinjrer  Mfg.  Co.  v.  Adams,  91  C.  C.  A. 
461.  165  Fed.  R77,  appeal  dismissed  in  216 
U.  S.  617,  54  L.  ed.  639,  30  Sup.  Ct.  Rep. 
577, 
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violates  the  requirement  of  the  state  Con- 
stitution as  to  uniformity  and  equality;  W 
questions  as  to  double  taxation  ;*  f^8  as  to 
compliance  with  formal  requirements  of 
state  Constitution  as  to  manner  of  passage 
and  the  terms  of  taxing  statute;  ^  whether 
an  exaction  by  the  state  constitutes  a  tax, 
apart  from  any  question  arising  under  the 
Federal  laws;  100  whether  a  particular  tax 
is  a  tax  on  the  privileges  and  franchises  of 
a  corporation,  or  a  tax  on  the  property;  ^ 
whether  a  state  statute  applied  to  assess- 
ments for  the  year  during  which  it  was 
enacted;  •  what  property  is  embraced  with- 
in  the   taxing   statute;  ^    the   liability   to 


municipal  taxation  of  land  brought  with- 
in its  limits  by  an  extension  of  municipal 
boundaries.  ^  And  so,  in  the  absence  of 
interference  with  vested  rights  acquired  be- 
fore the  decisions,  or  of  any  question  under 
the  Federal  Constitution,  the  decisions  of 
the  state  court  are  binding  as  to  questions 
in  relation  to  exemptions;  ^  as  the  ques- 
tion whether  an  exemption  statute  is  con- 
stitutional; <^«  whether  a  repealable  exemp- 
tion has  been  in  fact  repealed  by  a  subse- 
quent state  statute;  ^  whether  shares  of 
capital  stock  of  a  savings  bank  are 
exempt;  7  who  is  a  manufacturer  within 
exemption  statute.^       So  the  decisions  of 


97  Oilman  y.  Sheboygan,  2  Black,  510, 
17  L.  ed.  305  (statute  requiring  tax  for 
railroad  purposes  to  be  levied  exclusively 
upon  real  estate  within  a  city) ;  Taylor  v. 
Secor,  92  U.  S.  575,  23  L.  ed.  663  (statute 
prescribing  a  different  rule  of  taxation  for 
railroad  companies  than  for  individuals); 
Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
166  U.  S.  i24,  41  L.  ed.  683,  17  Sup-  Ct. 
Rep.  305,  ahirniing  Sand  ford  v.  Poe,  60 
L.R.A.  641,  16  C.  C.  A.  305,  37  U.  S.  App. 
378,  69  Fed.  646,  and  Western  U.  Teleg. 
Co.  V.  Poe,  64  Fed.  9  (Ohio  statute,  "the 
Nichols  law,"  creating  a  state  board  of  ap- 
praisers and  assessors  of  the  property  in 
Ohio,  of  telegraph,  telephone,  and  express 
companies,  and  prescribing  the  rule  and 
method  of  assessment)  ;.  Dundee  Mortg. 
Trust  Invest.  Co.  v.  Parrish,  11  Sawy.  92, 
24  Fed.  137  (mortgage  tax)  ;  People's  Nat. 
Bank  v.  Marve,  107  Fed.  670,  modified  in 
191  U.  S.  27*2,  48  L.  ed.  180,  24  Sup.  Ct. 
Rep.  68,  on  another  point. 

•8  Dundee  Mortg.  Trust  Invest.  Co.  ▼. 
Parrish,  supra. 

w  Dundee  Mortg.  Trust  Invest  Co.  ▼. 
Parrish,  supra;  People's  Nat.  Banks  v. 
May  re,  supra. 

100  New  Jersey  v.  Anderson,  203  U.  S. 
483,  51  L.  ed.  284,  27  Sup.  Ct.  Rep.  137 
(implied).  The  decisions  of  the  state  court 
on  that  point,  however,  are  not  conclusive 
on  the  Federal  courts  so  far  as  they  affect 
the  rights  to  a  preference  under  the  bank- 
ruptcy act.  Ibid.  But  see  Re  Ott,  95  Fed. 
274. 

1  Provident  Inst.  v.  Massachusetts,  6 
Wall.  611,  18  L.  ed.  907. 

^Hager  v.  American  Nat.  Bank,  86  C.  C. 
A.  334,  159  Fed.  396.  It  was  so  held,  al- 
though the  effect  of  the  state  court  deci- 
sion was  to  eliminate  a  discrimination 
a<;ainst  national  banks.  Lurton,  J.,  said 
that  a  statute  which  thus  prevents  a  dis- 
criminating method  of  assessment  does  not 
give  rise  to  any  such  independent  right  of 
construction  of  a  local  statute  as  is  exer- 
cised by  United  States  courts  when  con- 
trncts  have  been  made  under  a  state  stat- 
ute before  interpretation  by  the  highest 
court  of  the  state  of  the  contract. 

•  Carroll  v.  Safford,  3  How.  441,  11  L. 
ed.  671.  (The  court  said  that  the  Federal 
40  L.R.A.(N.S,) 


court  would  adopt  as  a  rule  of  decision  the 
established  construction  of  local  laws,  and 
it  was  immaterial  whether  such  construc- 
tion had  been  established  by  long  usage  or 
a  judicial  decision.)  Paine  v.  Wright,  2 
McLean,  395,  Fed.  Cas.  No.  10,676. 

^Kountze  v.  Omaha,  5  Dill.  443,  Fed. 
Cas.  No.  7,928. 

ft  See  subsequent  notes.  But  the  Federal 
court  is  not  bound  by  decisions  of  the  state 
court  adverse  to  the  right  of  exemption, 
rendered  after  rights  had  accrued.  Louis- 
ville &  N.  R.  Co.  V.  Gaines,  2  Flipp.  621, 

3  Fed.  266. 

In  Keokuk  k  W.  R.  Co.  ▼.  County  Ct. 
41  Fed.  305,  affirmed  in  152  U.  S.  317,  38 
L.  ed.  457,  14  Sup.  Ct.  Rep.  605,  however, 
the  court  assumed  that  it  was  entitled  to 
express  an  independent  opinion  upon  the 
question  whether  a  consolidated  corpora- 
tion acquired  the  right  of  exemption  en- 
joyed by  the  constituent  corporations,  al- 
though it  agreed  with  a  later  decision  of 
the  state  court  denying  the  exemption,  and 
refuse  to  be  bound  by  earlier  state  deci- 
sions favoring  the  exemption. 

fi«  American  Sugar  Ref.  Co.  v.  New  Or- 
leans, 55  C.  C.  A.  328,  119  Fed.  691. 

6  Wicomico  County  v.  Bancroft,  203  U.  S. 
112,  51  L.  ed.  112,  27  Sup.  Ct.  Rep.  21. 
Of  course,  the  question  whether  the  exemp- 
tion is  in  fact  repealable  may  present  a 
questi</n  under  the  Federal  Constitution, 
as  to  which  the  decisions  of  the  state  court 

m 

are  not  controlling, — a  point  not  within 
the  scope  of  the  note.  But  see,  for  illus- 
tration, Shelby  Countv  v.  Union  &  Planters' 
Bank,  161  U.  S.  149,  40  L.  ed.  650,  16 
Sup.  Ct.  Rep.  558. 

7  Davenport  Nat.  Bank  v.  Mittelbuscher, 

4  McCrary,  361,  15  Fed.  225.  (The  ques- 
tion never  having  been  decided  by  the  state 
court,  but  being  then  before  that  court, 
the  Federal  court  decided  to  await  the  de- 
cision of  the  state  court,  and  said  it  would 
abide  by  the  construction  placed  by  it  upon 
the  statute  in  -question.) 

« American  Sugar  Ref.  Co.  ▼.  New  Or- 
leans, supra.  The  circuit  court  of  appeals 
expressly  said  that,  even  it  did  not  aorree 
with  the  conclusion,  it  would  be  bound  to 
follow  the  latest  state  decision,  which  was 
in  favor  of  the  exemption,  though  it  re- 
quired the  reversal  of  the  decision  of  the 
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the  state  coart  control  upon  the  question 
whether  notice  to  the  taxpayer  is  a  con- 
dition of  the  right  of  the  board  of  equali- 
zation to  increase  the  assessment;  9  whether 
the  method  and  basis  of  assessment  are  in 
conformity  with  the  state  Constitution  or 
statutes;  10  the  sufficiency  of  the  description 
of  land  in  an  assessment  roll;  11  the  duty 
to  levy'  a  special  tax  to  satisfy*  a  judg- 
ment; 1>  whether  defects  in  proceedings  for 
sale  of  land  for  nonpayment  of  taxes  ren- 
dered them  void;  K  the  requisites  of  a  judg- 
ment for  taxes;  l^  whether  a  judgment  by 
default  in  a  tax  sale  proceeding  may  be 
impeached  collaterally  by  the  taxpayer;  u 
the  validity  of  tax  sale  when  part  of  the 
tax  was  illegal ;  10  or  the  omission  to  pay 
was  due  to  an  excusable  mistake;  17  the 
necessity  of  showing  full  compliance  with 
the  tax  statutes  in  order  to  sustain  a  tax 
title;  10  or  as  a  condition  of  the  admission 
of  a  tax  deed  in  evidence;  lO  the  validity 
of  tax  deeds  where  the  description  was  in- 
sufficient; 00  and  generally  as  to  questions 


under  state  Constitution  or  statute  in  re- 
lation to  limitation  as  affecting  tax 
titles;  01  and  the  necessity  of  reimbursing 
the  holder  of  the  tax  title  as  a  condition 
of  recovering  the  land.08 

So,  in  general,  and  in  the  absence  of  any 
Federal  question,  the  decisions  of  the  state 
court  are  controlling  as  to  assessments  for 
local  improvements;  OS  though  this,  of 
course,  subject  to  the  general  exception  else- 
where pointed  out,  as  to  a  change  of  de- 
cision in  the  state  courts  after  the  rights 
have  accrued.04 

w.  Courts, 

The  decisions  of  the  highest  court  of  a 
state  as  to  the  validity,  under  the  state 
Constitution,  and  the  construction  and 
effect  of  statutes  in  relation  to  the  state 
courts,  are  binding  upon  the  Federal 
courts.00  But  the  Federal  courts  are  not 
bound  by  decisions  of  the  highest  state 
court  so  far  as,  they  affect  the  jurisdiction 


Federal  court  rendered  in  reliance  upon  ear- 
lier state  court  decisions.  The  last  state 
decision,  though  rendered  between  the  par- 
ties to  the  Federal  action,  does  not  seem 
to  have  been  regarded  as  rea  fudicaia, 

0  Taylor  v.  Secor,  92  U.  8.  676,  23  L.  ed. 
663. 

10  Bailey  v.  Maguire,  22  Wall.  216,  22  L. 
ed-  850;  Taylor  v.  Secor,  92  U.  S.  676,  23 
L.  ed.  663;  Paine  v.  Germantown  Trust  Co. 
69  C.  C.  A.  303,  136  Fed.  527. 

11  Paine  v.  Willson,  77  C.  O.  A.  44,  146 
Fed.  488. 

10  Carroll  County  v.  United  States,  18 
Wall.  71,  21  L.  ed.  771.  In  Stryker  ▼. 
Grand  County,  23  C.  C.  A.  286,  40  U.  S. 
App.  683,  77  Fed.  667,  however,  the  court 
declined  to  follow  the  decision  of  a  state 
court  on  this  point,  because  it  was  by  an 
intermediate  appellate  court,  and  for  the 
further  reason  that  it  was  not  promulgated 
until  nearly  a  year  after  the  Federal  court 
had  had  occasion  to  place  a  definite  con- 
struction upon  the  statute. 

"Thatcher  v.  Powell,  6  Wheat.  119,  6 
L.  ed.  221;  Haley  Live-Stock  Co.  v.  Routt 
County,   36   C.   C.  A.   350,  94   Fed.  297. 

u  Woods  V.  Freeman,  1  Wall.  398,  17 
L.  ed.  643. 

10  Gage  V.  Pumpelly,  115  U.  S.J154,  29 
L.  ed.  449,  6  Sup.  Ct.  Rep.  136. 

10  Ibid. 

17  Lewis  V.  Monson,  151  U.  S.  6j^5,  38  L. 
ed.  265,  14  Sup.  Ct.  Rep.  424. 

lOHodgdon  v.  Burleigh,  4  Fed.  111. 

10  Games  v.  Stiles,  14  Pet.  322,  10  L.  ed. 
476. 

ooitaymond  ▼.  liongworth,  14  How.  76, 
14  L.  ed.  333. 

01  Leffingwell  v.  Warren,  2  Black,  599,  17 
L.  ed.  261 ;  Saranac  Land  &  Timber  Co.  v. 
Comptroller  (Saranac  Land  &  Timber  Co. 
V.  Roberts)  177  U.  S.  318,  44  L.  ed.  786, 
20*  Sup.  Ct.  Rep.  642;  Parks  v.  Watson,  20 
40  L.R.A.(N.S.) 


Fed.  764;  Williams  v.  Kirtland,  13  Wall. 
306,  20  L.  ed.  683. 

00  Rice  v.  Jerome,  38  0.  0.  A.  388,  97 
Fed.  719. 

00  O'Brien  v.  Wheelock,  37  C.  C.  A.  309, 
95  Fed.  S&?,  affirmed  in  184  U.  S.  450,  46 
L.  ed.  636,  22  Sup.  Ct.  Rep.  354;  Treat  v. 
Chicago,  64  C.  C.  A.  645,  130  Fed.  443. 
In  the  O'Brien  Case,  the  court  followed  the 
decisions  of  the  state  court  holding  uncon- 
stitutionaji  a  statute  under  which  the  as- 
sessments were  made,  notwithstanding  that 
they  were  rendered  after  the  rights  of  the 
parties  had  accrued,  it  appearing  that 
the  principle  applied  by  the  state  courts 
had  been  established  in  earlier  decisions, 
though  the  latter  were  not  with  reference 
to  the  same  statute. 

04  Thus,  in  Loeb  v.  Columbia  Twp.  179  U. 
S.  472,  45  L.  ed.  280,  21  Sup.  Ct.  Rep.  174, 
the  Supreme  Court  refused  to  follow  deci- 
sions of  the  state  court,  rendered  after  the 
assessments  had  been  made  and  the  rights 
had  accrued,  holding  the  statute  under 
which  the  improvements  were  made  un- 
constitutional, such  decisions  being  con- 
trary to  the  earlier  state  decisions.  This 
was  also  the  position  taken  in  the  circuit 
court  in  this  case  (91  Fed.  37).  But  see 
O'Brien  v.  Wheelock,  supra,  note  23. 

00  Williams  v.  Stearns,  126  Fed.  211; 
United  States  v.   Andersen,   169   Fed.  201. 

So,  it  is  the  duty  to  follow  a  decision 
of  the  state  appellate  court  as  to  its  own 
jurisdiction,  when  not  plainly  in  conflict 
with  the  decisions  of  the  supreme  court  of 
the  state.  Re  Gilligan,  81  C.  C.  A.  595, 
152  Fed.  605,  certiorari  denied  in  206  U.  S. 
563,  51  L.  ed.  1190,  27  Sup.  Ct.  Rep.  796. 

So,  it  is  declared  in  Freeport  Water  Co. 
V.  Freeport,  180  \L-S.  687,  45  L.  ed.  670, 
21  Sup.  Ct.  Rep.  '493,  that  the  question  aa 
to  what  functions  the  circuit  court  of  a 
state  may  have  is  a  matter  of  state  law, 
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of  the  Federal  court8,86  though  eyen  in  such 
case  they  will  "lean"  towards  the  decisions 
of  the  state  court.*? 

w.  Equity, 

The  provisions  of  the  judiciary  act,S7 
which  declared  that  the  laws  of  the  several 
states  should  be  regarded  as  rules  of  de- 
cision, were  expressly  limited  to  trials  at 
common  law.  And  since  the  equity  juris- 
diction of  the  Federal  courts  is  the  same  as 
that  which  the  high  court  of  chancery  in 
England  possesses,  and  is  subject  to  neither 
limitation  nor  restraint  by  state  legis- 
lation,S8  there  are  comparatively  few  cases 
involving  equity  jurisprudence  or  practice, 
at  least  with  the  exception  of  questions  of 
evidence,  that  present  the  distinctive  queis- 
tion  under  consideration,  as  to  when  the 
Federal  courts  are  bound  to  follow  the  de- 
cisions of  the  state  court,  since,  as  stated 
at  the  beginning  of  the  note,  that  question 


presupposes  that  an  exclusive  state  statute 
in  relation  to  the  point  under  investigation 
would  be  controlling  upon  the  Federal  courts 
as  well  as  the  state  courts,  and  is  concerned 
only  with  the  inquiry  whether  the  decisions 
of  the  state  court  are  binding  upon  the  Fed- 
eral courts  in  determining  the  law  of  the 
state  on  a  point  concededly  within  its 
province,*  but  which  does  not  happen  to  be 
covered  by  the  explicit  terms  of  a  state  stat- 
ute.M  But  while  the  equity  jurisdiction 
of  the  Federal  court  cannot  be  impaired  by 
state  statutes  or  decisions,  a  Federal  court 
may  enforce  new  rights  created  or  remedies 
provided  by  state  statutes.^  •  And  in  such 
cases  the  question  may  arise  whether  the 
Federal  court  is  bound  to  follow  the  de- 
cisions of  the  state  court  construing  or 
interpreting  such  a  statute.  Doubtless,  if 
the  particular  equitable  question  presented 
is  one  to  which  the  Federal  court  would, 
under  the  principle  just  stated,  apply  an 


un  which  the  decisions  of  the  state  courts 
will  be  followed  by  the  Federal  court.  This, 
however,  was  a  case  which  came  up  on  er- 
ror to  the  state  court,  and  is  therefore  not 
strictly  in  point. 

MMohr  V.  Manierre,  101  U.  S.  417,  25 
L.  ed.  1052;  United  States  ▼.  Tully,  140 
Fed.  ^9.    But  see  supra,  IV.  q,  3,  note  62. 

S7  Perkins  v.  Boston  &  A.  R.  Co.  90  Fed. 
321  (question  whether  a  state  statute  giv- 
ing cause  of  action  for  death  is  penal  as 
affecting  jurisdiction  of  Federal  court). 

Act  September  24,  1789,  U.  S.  Rev.  Stat.' 
§  721,  U.  S.  Comp.  Stat.  1901,  p.  681. 

M  See,  for  illustration.  United  States  v. 
Rowland,  4  Wheat.  108,  115,  4  L.  ed.  526, 
528;  Robinson  v.  Campbell,  3  Wheat.  227, 
4  L.  ed.  376;  Boyle  v.  Zacharie,  6  Pet.  658, 
8  L.  ed.  536;  Livington  v.  Story,  9  Pet. 
656,  9  L.  ed.  264 ;  Mississippi  Mills  v.  Cohn, 
150  U.  S.  202,  37  L.  ed.  1052,  14  Sup.  Ct. 
Rep.  75;  Stearns  v.  Page,  7  How.  819,  12 
L.  ed.  928;  Russell  v.  Southard,  12  How. 
147,  13  L.  ed.  930;  Neves  v.  Scott,  13  How. 
272,  14  L.  ed.  142;  Barber  v.  Barber,  21 
How.  592,  16  L.  ed.  229;  Green  v.  Creigh- 
ton  (Kendall  v.  Creighton)  23  How.  105, 
16  L.  ed.  423;  Kirby  v.  Lake  Shore  &  M.  S. 
R.  Co.  120  U.  S.  130,  30  L.  ed.  569,  7  Sup. 
Ct.  Rep.  430.  But  see  for  limitation  of 
this  rule,  Missouri,  K.  &  T.  Trust  Co.  v. 
Krumseig,  172  U.  S.  351,  43  L.  ed.  474,  19 
Sup.  Ct.  Rep.  179,  supra,  IV.  j,  note  13. 

In  Neves  v.  Scott,  13  How.  268,  14  L.  ed. 
140,  the  court,  speaking  with  reference  to 
the  decision  of  questions  arising  in  the  ex- 
ercise of  the  equitable  jurisdiction  of  the 
court,  said:  "The  Constitution  provides 
that  the  judicial  power  of  the  United 
States  shall  extend  to  all  cases  in  equity 
arising  between  citizens  of  different  staters. 
.  .  .  Wherever  a  case  in  eouitv  mav 
arise  and  be  determinod  under  the  judicial 
power  of  the  United  States,  the  same  prin- 
ciples of  equity'  must  be  applied  to  it,  and 
it  is  for  the  courts  of  the  United  States, 
40  I/,RA(N.S,) 


and  for  this  court  in  the  last  resort,  to  de- 
cide what  those  principles  are,  and  to 
apply  such  of  them  to  each  particular  case, 
as  they  ma^  find  justly  applicable  thereto. 
These  principles  may  make  part  of  the  law 
of  a  state,  or  they  may  have  been  modified 
by  its  legislation  or  usages,  or  they  may 
never  have  existed  in  its  jurisprudence. 
Instances  of  each  kind  may  now  be  found 
in  the  several  states.  But  in  all  the  states 
the  equity  law  recognized  by  the  Constitu- 
tion and  by  acts  of  Congress,  and  modified 
by  the  latter,  is  administered  by  the  courts 
of  the  United  States,  and  upon  appeal  by 
this  court." 

But  where  the  constitutional  laws  of  a 
state,  which  govern  the  descent,  alienation, 
and  .transfer  of  real  property  and  consti- 
tuting rules  of  property,  conflict  with  the 
practice  of  a  national  court  in  equity,  the 
former  prevails;  and  where  there  is  no  con- 
flict, both  are  in  force.  Childs  v.  Ferguson, 
104  C.  C.  A.  305,  181  Fed.  795. 

w  In  Loewe  v.  California  State  Federa- 
tion of  Labor,  189  Fed.  714,  the  court  said 
that,  in  applying  general  principles  of 
equity,  the  Federal  courts  determine  for 
themselves  what  those  principles  are,  un- 
trammeled  by  the  decisions  of  the  state 
tribunals. 

aORich  V.  Braxton,  158  U.  S.  375,  39  L. 
ed.  1022,  15  Sup.  Ct.  Rep.  1006;  Cowley  v. 
Northern  P.  R.  Co.  159  U.  S.^9,  40  L.  ed. 
263,  16  Sup.  Ct.  Rep.  127;  Darraugh  v.  H. 
Wetter  Mfg.  Co.  23  C.  C.  A.  609,  49  U.  S. 
App.  1,  78  Fed.  7;  Revnolds  v.  First  Nat. 
Bank,  112  U.  Sr405,  28  L.  ed.  733,  5  Sup. 
Ct.  Rep.  213;Gormley  v.  Clark,  134  U.  S. 
338,  33  L.  ed.  909,  10  Sup.  Ct.  Rep.  564; 
New  Jersey  Land  &  Lumber  Co.  v.  Garden- 
er Lacy  Lumber  Co.  190  Fed.  861 ;  United 
States  Min.  Co.  v.  Lawson,  115  Fed.  1005; 
American  Asso.  v.  Williams,  93  C.  C.  A. 
1,  166  Fed.  17.  The  list  is  not  exhaustive, 
as  the  point  is  not  within  the  scope  of  the 
note. 
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explicit  provision  of  the  state  statute,  it 
will  follow  the  decisions  of  the  highest 
state  court  construing  or  interpreting  a 
statute  that  is  not  expli/sit,  but  is  suscept- 
ible of  construction,  subject  to  such  excep- 
tions as  attach  to  the  general  rule  of  fol- 
lowing state  decisions  upon  statutory  ques- 
tions.Si  And  BO  it  has  been  held  that  the 
decisions  of  the  highest  court  of  the  state, 
that  under  its  statute  a  bill  to  remove  a 
cloud  on  title  may  be  maintained  by  one 
out  of  possession  who  relies  solely  on  his 
legal  title,  are  controlling  upon  the  Fed- 
eral courts,  the  statute  itself  being  an  en- 
largement of  an  equitable  right  which  the 
Federal  courts  are  competent  to  admin is- 
ter.8<  But  it  has  also  been  held  that  de- 
cisions of  the  state  court  on  this  point  are 
not  controlling  where  they  were  not  based 
on  a  local  statute,  but  represent  a  mere 
variation  of  a  general  principle  of  equity .38 
It  has  also  been  held  that  the  enforceability 
in  equity  of  a  lien,  for  the  enforcement  of 
which  there  is  no  special  statutory  pro- 
vision, is  a  matter  as  to  which  the  Federal 
courts  will  recognize  the  practice  of  the 
state  court  as  expressive  of  the  local  law.M 

totr.  Evidence;  uHtneaaee, 

The  provision  of  34th  section  of  the  judi- 


ciary act,M  that  the  laws  of  the  several 
states,  with  the  exception  there  stated,  shall 
be  regarded  as  rules  of  decisions  at  common 
law  in  the  courts  of  the  United  States, 
included  rules  of  evidence  prescribed  ^by 
the  laws  of  the  states,  in  cases  where  the 
Constitution,  treaties,  or  statutes  of  the 
United  States  did  not  otherwise  provide.80  , 
And  by  a  later  statute  it  was  prescribed 
that,  with  certain  exceptions,  the  laws  of 
the  state  in  which  the  court  is  held  shall 
be  rules  of  decision  as  to  competency  of 
witnesses  in  equity  and  admiralty  causes  as 
well  as  in  trials  at  common  law.S7 

Since,  as  stated  at  the  beginning  of  the 
note,  the  subject  under  annotation  is  mere- 
ly the  duty  of  the  Federal  courts  to  follow 
the  decisions  of  the  highest  state  court  on 
questions  within  the  province  of  the  state, 
and  as  to  which  an  explicit  state  statute 
would  concededly  bind  the  Federal  as  well 
as  the  state  courts,  there  are  many  cases 
holding  that  certain  state  statutes  in  re- 
lation to  matters  of  evidence  and  compe- 
tency of  witnesses  are  binding  upon  the  Fed- 
eral courts,88  as  well  as  cases  holding  that 
other  state  statutes  are  not  binding,  be- 
cause the  point  in  question  is  the  subject 
of  congressional  legi8lation,89  or  because  the 
provision  does  not  apply  to  criminal  ac- 


81  See  Beebe  v.  Louisville,  N.  O.  &  T.  R. 
Co.  39  Fed.  481;  Harrison  v.  Remington 
Paper  Co.  3  L.RJiL.(N.S.)  954,  72  C.  C.  A. 
405,  140  Fed.  385,  5  Ann.  Cas.  314,  cer- 
tiorari denied  in  199  U.  S.  607,  50  L.  ed. 
331,  26  Sup.  Ct.  Rep.  747. 

88  Harding  v.  Guice,  25  C.  C-  A.  362,  42 
U.  S.  App.  411,  80  Fed.  Ifi2.  To  the  same 
effect,  see  Groldsmith  v.  Gilliland,  10  Sawy. 
606,  22  Fe<L.865.    But  see  next  note. 

Cases  like  Dick  v.  Foraker,  156  U.  S. 
404,  39  L.  ed.  201,  16  Sup.  Ct.  Rep.  124, 
and  Greeley  v.  Lowe,  156  U.  S.  58,  39  L. 
ed.  69,  15  Sup.  Ct.  Rep.  24,  also  holding 
that  Federal  courts  sitting  in  equity  will 
entertain  a  suit  to  remove  a  cloud  on  title 
whether  the  complainant  be  in  or  out  of 
possession,  if  such  a  remedy  is  provided  by 
the  state  statute,  are  not  m  point,  for  the 
reason  that  the  question  was  merely  as  to 
giving  effect  to  the  state  statute,  and  not. 
aa  to  following  decisions  of  the  state  court. 
The  same  reason  excludes  many  other  de- 
cisions in  which  the  Federal  courts  sitting 
in  equity  have  enforced  or  administered 
remedies  created  by  the  state  stiitute. 

88  Peck  V.  Ayers  &  L.  Tie  Co.  63  C.  C.  A. 
551,   116  Fed.   aZ3. 

84Knapp,  S.  &  Co.  Co.  v.  McCaffrey,  178 
III.  107,  69  Am.  St.  Rep.  290,  62  N.  E.  898, 
affirmed  in  177  U.  S.  638,  44  L.  ed.  921, 
20  Sup.  Ct.  Rep.  824. 


17  L.  ed.  168;  Potter  v.  Third  Nat  Bank, 
102  U.  S.  143,  26  L.  ed.  111. 

87  Act  of  July  2,  1864,  U.  S.  Rev.  Stat. 
§  858,  U.  S.  Comp.  Stat.  1901,  p.  659. 

88  siee,  for  example,  Wright  v.  Bales,  2 
Black,  535)  ^7  L.  ed.  2&  (commercial 
question) ;  Lucas  v.  Brooks,  18  Wall.  ^6, 
21  L.  ed.  779  (competency  of  husbano) ; 
Northwestern  Union  Packet  Co.  v.  Clough, 
20  Wall.  628,  22  L.  ed.  406  (competent  of 
wife) ;  Camden  &  Suburban  R.  Co.  v.  Stet- 
son, 177  U,  S.  172,  44  L.  ed.  721,  20  Sup. 
Ct.  Rep.  617  (surgical  examination) ;  Row- 
land V.  Biesecker,  181  Fed.  128;  Butler  v. 
Fayerweather,  33  C.  C.  -^  625,  63  U.  8. 
App.  120,  91  Fed.  458  (privileged  com- 
munications to  attorney) ;  Re  Jefferson, 4tf 
Fed.  826 '  (competency  of  wife  of  bank- 
rupt) ;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Union  Trust  Co.  112  U.  S.  260,  28  L.  ed. 
708,  5  Sup.  Ct.  Rep.  119  (competency  of 
physician) ;  Fowler  v.  Hecker,  ^Blatchf. 
425,  Fed.  Cas.  No.  6,001;  United  States 
V.  Dunham,  Brunner,  Col.  Cas.  653,  Fed. 
Cas.  No.  I5I0O6 :  Nelson  v.  First  Nat.  Bank, 
16  C.  C.  Ar425,  32  U.  S.  App.  554,  69  Fed. 
798  (admissibility  of  certificate  of  protest 
by  notary)  ;  Case  v.  Kellv,  133  U.  S.  21,  33 
L.  ed.  513,  10  Sup.  Ct.  Rep.  216  (judicial 
notice  of  statute). 

89  Potter  V.  Third  Nat.  Bank,  102  U.  S. 
163,   26  L.  ed.   Ill    (competency  of  party 


85  Section  721  of  the  Revised  Statutes,  as  a  witness);  Whitford  v.  Clark  County, 
U.  S.  Comp.  Stat.  1901,.p.  681.  119  U.  S.  52?,  30  L.  ed.  500,  7  Sup.  Ct. 

88M'Niel  V.  Holbrook,  12  Pet.  84,  9  L.  Rep.  306  (aSpositions) ;  King  v.  Worthing- 
€d.  1009;  Vance  v.  Campbell,  1  Black,  427,  ton,  104  U.  S.  44,  26  L.  ed,  652;  Travia  T, 
40  L.R.A.(N.S.)  -^29 
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tions^M  that  are  not  within  the  scope  of 
the  note.  And  even  when  the  decision  of 
the  Federal  court  is  in  the  form  of  a  re- 
fusal to  follow  the  decisions  of  the  state 
court,  it  is  of  no  value  on  the  distinctive 
subject  under  annotation  if  it  really  rests 
upon  the  ground  that  the  point  in  question 
is  governed  by  a  Federal  statute,  or  for 
other  reasons  is  beyond  the  province  of  the 
state  law  so  far  as  the  Federal  courts  are 
concernedi  so  that  even  an  explicit  state 
statute  would  not  be  binding  upon  them.^^ 
Assuming  then  that  an  explicit  state 
statute  on  a  particular  question  of  evidence 
or  competency  of  witnesses  would  be  con- 
trolling upon  the  Federal  court,  it  would 
seem,  speaking  generally,  that  decisions  of  i 
the    highest    state    court    construing   such 


statute  must  be  equally  conclusive  and  bind- 
ing. It  has  been  so  held  in  respect  of  de- 
cisions of  state  courts  construing  statutes 
in  relation  to  the  admission  of  real  prop- 
erty records;  *8  statutes  in  relation  to 
proof  of  foreign  law;  48  statutes  in  relation 
to  the  competency  of  witnesses;  M  and  stat- 
utes excluding  application  for  insurance 
when  a  copy  is  not  attached  to  the  policy .tf 
The  weight  of  authority  upon  the  specific 
point  seems  to  be  that  in  civil  actions  at 
law  tl^e  Federal  courts  will  follow  the  de- 
cisions of  the  highest  state  court  as  to  the 
rules  of  evidence,  whether  they  are  based 
upon  the  statute  or  upon  the  rules  of  tlie 
common  law.M  And  so  the  decisions  of  the 
highest  court  of  the  state  have  been  followed 
by  the  Federal  courts  as  to  the  admissibility 


Nederland  L.  Ins.  Co.  43  C.  C.  A.  653,  104 
Fed.  486  (competency  to  testify  to  transac- 
tion with  deceased) ;  White  v.  Wansey,  53 
C.  C.  A.  634,  116  Fed.  345  (competency  of 
party  as  a  witness) ;  Morris  v.  Norton,  21 
C.  C.  A.  553,  43  U.  S.  App.  739,  75  Fed. 
912  (competency  of  party  to  testify  to 
transaction  with  deceased). 

*OSee,  for  example,  Logan  v.  United 
States,  144  U.  S.  263,  36  L.  ed.  429,  12 
Sup.  Ct.  Rep.  617 ;  Hanley  v.  United  States, 
323  Fed.  849,  overruled  on  rehearing  on 
another  ground  in  62  C.  C.  A.  561,  127 
Fed.  929;  Lang  v.  United  States,  66  C.  C. 
A.  255,  133  Fed.  201;  United  States  v. 
Hall,  53  Fed.  352. 

*i  Such  a  case  is  Connecticut  Mut.  L. 
Ins.  Co.  V.  Schaefer,  94  U.  S.  457,  24  L.  ed. 
251.  The  court  there  refused  to  follow 
state  decisions  as  to  admissibility  of  con- 
fidential communications  made  to  profes- 
sional advisers,  and  remarked  that  an  ex- 
amination of  the  state  statute  rendered  it 
doubtful  whether  the  law  was  in  accord- 
ance with  the  contention  that  such  evi- 
dence was  admissible;  but  that  in  any 
event  the  lower  court  did  right  to  exclude 
the  testimony  for  the  reason  that  the  laws 
of  the  state  are  to  be  regarded  as  rules 
of  decision  in  the  Federal  court  only  where 
the  Constitution,  treaties,  or  statutes  of 
the  United  States  have  not  otherwise  pro- 
vided, and  that  the  point  in  question  was 
covered  by  the  act  of  Congress  in  relation 
to  the  competency  of  parties  as  witnesses. 
It  is  obvious  that  so  far  as  the  decision 
rests  on  the  latter  ground,  it  would  be  no 
authority  on  a  question  not  covered  by  a 
Federal  statute  and  concededly  within  the 
province  of  the  state  law  even  as  applied 
to  Federal  courts. 

«  Olcott  V.  Bynum,  17  Wall.  44,  21  L.  ed. 
570;  Wright  v.  Taylor,  2  Dill.  23,  Fed.  Cas. 
No.  18,096;  Union  P.  R.  Co.  v.  Reed,  25 
C.  C.  A.  389,  49  U.  S.  App.  233,  80  Fed. 
234. 

*3  Nashua  Sav,  Bank  ▼.  Anglo-American 
Land,  Mortg.  &  Agency  Co.  189  U.  S.  221, 
47  L.  ed.  782,  23  Sup.  CJt.  Rep.  517  (im- 
plied). I 

**  Connecticut  Mut.  Ji.  Ins.  Co.  Y.  Union  * 
40  L.RA.(N.S.) 


Trust  Co.  112  U.  S.  250,  28  L.  ed.  708,  5 
Sup.  Ct.  Rep.  119   (implied). 

tf  Manhattan  L.  Ins.  Co.  v.  Albro^  62 
C.  C.  A.  213,  127  Fed.  281. 

40  Thus,  in  actions  at  law  the  courts  of 
the  United  States  administer  the  rules  of 
evidence  as  they  find  them  administered  in 
the  state  courts.  Thompson  v.  Central 
Ohio  R.  Co.  6  Wall.  134,  18  L.  ed.  765. 

And  in  Ex  parte  Fisk,  113  U.  S.  713,  28 
L.  ed.  1117,  5  Sup.  Ct.  Rep."754,  it  is  said: 
''It  has  often  been  decided  in  this  court 
that,  in  actions  at  law  in  the  courts  of  the 
United  States,  the  rules  of  evidence  and 
the  law  of  evidence  generally  of  the  states 
prevail  in  those  courts."  The  rule  was  not 
applied  in  that  case,  however,  as  the  state 
statute  and  the  decisions  thereunder  were 
T.n  conflict  with  a  Federal  statute  on  the 
same  subject.  This  was  quoted  with  ap- 
parent approval  in  Bucher  v.  Cheshire  R. 
Co.  1^5  U.  S.  555,  31  L.  ed.  795,  8  Sup.  Ct. 
Rep.  974. 

So,  the  court  in  Gormley  v.  Clark,  134  U. 
S.  338,  33  L.  ed.  909,  10  Sup.  Ct.  Rep. 
554,  declares  generally  that  decisions  of  the 
state  court  will  be  in  regard  to  rules  of 
evidence  in  actions  at  law. 

And  in  Nashua  Sav.  Bank '  ▼.  Anglo- 
American  Land,  Mortg.  &  Agency  Co.  189 
U.  S.  222,  47  L.  ed.  783,  23  Sup.  Ct.  Rep. 
517,  the  court  declared  generally  that  the 
"laws  of  the  several  states"  with  respect 
to  evidence,  within  the  meaning  of  U.  S. 
Rev.  Stat.  §  721,  U.  S.  Comp.  Stat.  1901, 
p.  581,  apply  not  only  to  the  statutes,  but 
to  the  decisions  of  their  highest  courts. 
The  state  decisions  involved  in  this  case, 
however,  were  in  construction  of  a  statute. 

In  Hinds  v.  Keith,  6  C.  C.  A.  231,  13 
U.  S.  App.  222,  57  Fed.  10,  it  is  said: 
''In  actions  at  law  in  the  courts  of  the 
United  States,  the  rules  of  evidence  and  the 
law  of  evidence  generally  of  the  state  with- 
in which  such  courts  are  held  will  prevail." 
And  see  Stewart  v.  Morris,  32  C.  C.  A.  203, 
60  U.  S.  App.  557,  89  Fed.  290,  declaring 
generally  that  a  Federal  court  will  follow 
the  decisions  of  the  highest  court  of  the 
state  concerning  rules  of  evidence. 

So,  prior  to  the  act  of  July  2,  1864  (U, 
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of  secondary  evidence  to  prove  a  contract, 
when  the  subscribing  witnesses  are  not  sub- 
ject to  process;  ^7  as  to  the  measure  of 
proof  in  a  civil  action  grounded  on  an  act 
eonstituting  a  crime;  ^  as  to  the  admissi- 
bility of  a  declaration  of  a  person  since 
deceased  touching  the  location  of  disputed 
boundary;  ^  as  to  the  right  of  one  to 
testify  as  to  his  own  motive  or  intent;  BO 
as  to  admissibility  of  memorandum  used  by 
witness  to  refresh  his  recollection.Bl 

But  while  conceding  that  Federal  courts 
must  enforce  the  provisions  of  a  local  stat- 
ute of  the  state  in  which  the  action  arises, 
prescribing  rules  of  evidence,  unless  the 
local  statute  is  in  conflict  with  some  law 
of  the  United  States  regulating  the  same 
subject)  it  has  been  held  that  decisions  of 
the  state  court  construing  common-law  rules 
of  evidence  are  •  not  obligatory  upon  the 
Federal  courts,  but  are  merely  persuasive 
authority,  and  that  while  the  Federal  courts 
will  follow  them  when  the  question  at  issue 
is  balanced  with  doubt,  yet  they  will  not 
be  governed  by  such  decisions  when  they 
appear  to  be  at  variance  with  the  great 
weight  of  authority.^  So,  it  has  been 
held  that  the  question  whether  a  court  at 
common  law  has  power  to  compel  plaintiff 
in  an  action  for  personal  injuries,  to  sub- 
mit to  a  surgical  examination,  is  one  upon 
which  the  decisions  of  the  state  court,  not 
depending  upon  any  consideration  peculiar 
to  the  state,  are  not  controlling  upon  the 
Federal  courts.^s  And  it  has  been  recently 
declared  that  the  whole  matter  of  presump- 
tion and  burden  of  proof  belongs  to  the 
laws  of  evidence,  as  to  which  the  decisions 


of  the  state  court  are  not  controlling  upon 
the  Federal  court,  even  when  it  is  adminis- 
tering the  law  of  the  state.s^  This  seems  to 
be  merely  an  application  to  common-law 
questions  of  evidence,  of  the  same  ex- 
ception that  is  applied  to  general  substan- 
tive questions  of  common  law.  Nor  is  it 
apparent  why  the  word  "laws"  as  employed 
in  §  721  or  §  858  of  the  Revised  Statutes, 
U.  S.  Comp.  Stat.  1901,  pp.  581,  659,  should 
be  deemed  to  include  decisions  of  the  state 
courts  as  to  common-law  questions  in  re- 
lation to  evidence  or  witnesses,  and  not 
such  decisions  on  substantive  questions. 
At  all  events  it  seems  clear  that  the 
Federal  courts  are  not  bound  to  follow  the 
decisions  of  the  state  court  on  a  question 
which,  though  in  form  one  of  evidence,  is 
in  reality  a  substantive  question  of  common 
law.w 

X,  Practice  and  pleading  generally* 

Prior  to  the  conformity  act  of  1872, 
remedies  in  the  Federal  court,  both  at  com- 
mon law  and  in  equity,  were  according  to 
the  essential  character  of  the  case,  uncon- 
trolled in  that  particular  by  the  practice  of 
the  state  court.66  But,  even  before  that  act, 
if  the  state  legislature  created  a  right,  and 
at  the  same  time  prescribed  the  remedy  to 
enforce  it,  that  remedy  would  be  pursued 
in  the  Federal  courts  in  the  same  form  as 
in  the  state  courts,  if  substantially  con- 
sistent with  the  ordinary  modes  of  pro- 
cedure in  the  former  courts.w  The  con- 
formity act,  however,  prescribes  that  the 
practice,  pleadings,  and  forms  and  modes  of 
proceeding  in  civil  causes,  other  than  equity 


S.  Rev.  Stat.  §  858,  U.  S.  Comp.  Stat.  1901, 
p.  659),  which  provided,  inter  alia,  that 
in  the  courts  of  the  United  States  no  wit- 
ness should  be  excluded  because  fie  is  a 
party  to  or  interested  in  the  issue  tried, 
it  was  held  that  the  competency  of  a  party 
as  a  witness  in  his  own  behalf  was  a  ques- 
tion as  to  which  \,he  state  court  decisions 
were  controlling.  Vance  v.  Campbell,  1 
Black,  427,  17  L.  ed.  168,  and  Haussknecht 
V.  Claypool,  1  Black,  431,  17  L.  ed.  172. 

«  Wilcox  V.  Hunt,  13  Pet.  378,  10  L.  ed. 
209. 

*«  Pooler  V.  United  States,  62  C.  C.  A. 
317,  127  Fed.  519. 

«Hunnicutt  v.  Peyton,  102  U.  S.  333, 
26  L.  ed.  113;  Belding  v.  Hebard,  43  C.  C. 
A,  296,  103  Fed.  532  (opinion  by  Lurton, 
J.). 

W  Hinds  V.  Keith,  6  C.  C.  A.  231,  13  U. 
S.  App.  222,  314,  57  Fed.  10. 

«i  Stewart  v.  Morris,  32  C.  C.  A.  203, 
60  U.  S.  App.  557,  89  Fed.  290. 

W  Union  P.  R.  Co.  v.  Yates,  40  L.R.A. 
553,  25  C.  C.  A.  103,  49  U.  S.  App.  241,  79 
Fed.  584.  Referring  to  this  case,  the  cir- 
cuit court  of  appeals  in  Stewart  v.  Morris, 
supra,  states  that  the  cases  which  were  re- 
40  L.B,A.(N.S.) 


lied  on  were  not  in  point  because  the  ques- 
tions decided  were  questions  of  ultimate 
right,  and  not  rules  of  evidence  by  which 
the  right  might  be  established. 

M  Chicago  &  N.  W.  R.  Co.  v.  Kendall, 
93  C.  C.  A.  422,  167  Fed.  62,  16  Ann.  Cas. 
560. 

M  Young  V.  Lowry,  113  C.  C.  A.  149, 
192  Fed.  825.  This  as  a  matter  of  fact 
was  a  bankruptcy  case,  the  point  being 
whether  the  burden  of  proof  rested  upon 
the  holder  of  negotiable  paper  to  negative 
notice  of  a  defense.  And  see  First  Nat. 
Bank  v.  Liewer,  109  C.  C.  A.  70,  187  Fed. 
16,  infra,  note  IV.  a,  2,  note  16;  and  Chi- 
cago G.  W.  R.  Co.  V.  Price,  38  C.  C.  A. 
239,  97  Fed.  423;  Hemingway  v.  Illinois  C. 
R.  Co.  52  C.  C.  A.  477,  114  Fed.  843,  su- 
pra IV.  q,  1,  note  31. 

66  And  see  supra,  IV.  a,  2,  note  14. 

66  New  Orleans  v.  Louisiana  Constr.  Co. 
129  U.  S.  46,  32  L.  ed.  607,  9  Sup.  Ct.  Rep. 
223;  CampBell  v.  Claudius,  Pet.  C.  C.  484, 
Fed.  Cas.  No.  2^56 :  Hankin  v.  Squires,  5 
Biss.  186,  Fed.  Cas.  No^,025:  Clark  v. 
Smith,  13  Pet.  195,  10  L.  ed.  123. 

w  Clark  V.  Smith,  13  Pet.  195,  10  L.  ©d, 
123. 
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and  admiralty  causes,  in  the  circuit  and 
district  courts,  shall  conform  as  near  as 
may  be  to  the  same  things  existing  at  the 
time  in  like  cases  in  the  courts  of  record 
of  the  state  within  which  the  Federal  court 
is  held.BS  This  subdivision  does  not  deal 
with  the  question  what  matters  fall  within 
the  operation  of  that  act,^^  but  simply 
with  the  question  whether  the  decisions  of 
the  highest  state  court  are  controlling  upon 
the  Federal  courts  as  to  matters  within  that 
act,  and  as  to  which  an  explicit  state  stat- 
ute would  therefore  concededly  be  binding 
upon  the  Federal  as  well  as  the  state 
courts. 

Assuming,  however,  that  the  subject-mat- 
ter of  a  state  statute  relates  to  practice, 
pleading,  or  forms  of  procedure,  and  that 
the  statute  itself  would  be  binding,  the 
decisions  of  the  highest  state  court  with 
reference  to  it  are  in  general  controlling.^o 
And  it  has  been  held  specifically  that  the 
Federal  courts  are  bound  by  the  decisions 
of   the   state   courts   upon   statutory  ques- 


tions as  to  the  effect  of  an  order  directing 
a  garnishee  to  pay  a  judgment  creditor;  ^^ 
the  sufficiency  of  an  appeal  in  speciaJ  pro- 
ceeding; ^  the  construction  of  pleadings 
in  actions  for  personal  injuries;  ^  the  suffi- 
ciency and  effect  of  a  general  denial;  M 
destruction  of  property  as  an  excuse  for 
failure  to  redeliver  in  replevin;  M  suffi- 
ciency of  the  right  of  entry  without  actual 
seisin  to  sustain  partition;  M  in  taxation 
of  costs  in  partition  suits;  ^  dismissal  of 
actions.<{< 

There  seems  to  be  some  doubt  whether 
decisions  of  the  state  court  on  questions  of 
common-law  practice  and  procedure  are 
binding  upon  the  Federal  courts.  In  one 
case  Judge  Brown  (later  Mr.  Justice 
Brown)  declared  in  effect  that  the  rule 
that  the  Federal  court  is  not  bound  by  the 
decisions  of  the  state  court  upon  general 
questions  of  common  law  applies  to  ques- 
tions of  practice,  pleading,  form,  and  modes 
of  procedure,  as  well  as  to  questions  of  gen- 
eral conunercial  law.09 


58  Act  of  June  1,  1872,  Rev.  Stat  §  914, 
U.  S.  Comp.  Stat.  1901,  p.  684. 

"The  general  doctrine  that  remedies 
whose  foundations  are  statutes  of  the  state 
are  binding  upon  the  courts  of  the  United 
States  within  its  limits  is  undoubted.  This 
well-known  rule  of  the  Federal  courts, 
founded  on  the  act  of  1789,  1  Stat,  at  L. 
92,  chap.  20,  Rev.  Stat.  §  721,  U.  S.  Comp. 
Stat.  1901,  p.  581,  that  the  laws  of  the 
several  states,  except  when  the  Constitu- 
tion, treaties,  or  statutes  of  the  United 
States  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials 
at  common  law,  was  enlarged  in  1872  by 
the  provision  found  in  §  9 14  of  the  Revi- 
sion, U.  S.  Comp.  Stat.  1901,  p.  684.  This 
enacts  that  'the  practice,  pleadings,  and 
forms  and  modes  of  proceeding  in  civil 
cases,  other  than  equity  and  admiralty 
causes,  in  the  circuit  and  district  courts, 
shall  conform  as  near  as  may  be  to  the 
practice,  pleadings,  and  forins  and  modes 
of  proceeding  existing  at  the  time  in  like 
causes  in  the  courts  of  record  of  the  state 
within  which  such  circuit  or  district  courts 
are  held,  anything  in  the  rules  of  courts 
to  the  contrary  notwithstanding."  Ex 
parte  Fisk,  113  U.  S.  713,  28  L.  ed.  1117, 
6  Sup.  Ct.  Rep.  724. 

59  See,  however,  for  illustrations  of  mat- 
ters that  do  not  fall  within  the  act,  and 
as  to  which  even  the  explicit  terms  of  a 
state  statute  are  not  controlling,  Nudd  v. 
Burrows,  91  U.  S.  426,  23  L.  ed.  286; 
Indianapolis  &  St.  L.  R.  Co.  v.  Horst,  93 
U.  S.  201,  23  L.  ed.  898;  Mexican  C.  R. 
Co.  V.  Pinkney,  149  U.  S.  194,  37  L.  ed. 
699,  13  Sup.  Ct.  Rep.  859. 

60  Atlantic  A  P.  R.  Co.  v.  Hopkins,  94 
U.  S.  11,  24  L.  ed.  48. 

O'Connell   v.   Reed,    6   C.    C.   A.   586.    12 
U.   S.  App.  369,   56   Fed.   531,   refusing?  to 
follow  tne  decisions  of  the   state   supreme  1 
40  L.R.A.(N.S.) 


court  construing  a  state  statute  in  rela- 
tion to  joinder  of  causes  of  action,  was  de- 
cided upon  tlie  ground  that  even  an  express 
statutory  provision  would  not  be  binding 
upon  the  Federal  court  if,  in  the  judgment 
of  the  latter,  it  would  unwisely  encumber 
the  administration  of  law  and  tend  to  de- 
feat the  ends  of  justice. 

61  Atlantic  &  P.  R.  Co.  ▼.  Hopkins,  su- 
pra. 

««  New  York,  N.  H.  &  H.  R.  Co.  v.  Cock- 
croft,  49  Fed.  3. 

6«  Bryson  v.  Gallo,  103  C.  C.  A.  424,  180 
Fed.  70. 

84Halferty  v.  Wilmering,  112  U.  S.  713, 
28  L.  ed.  858,  5  Sup.  Ct.  Rep.  364. 

W  Three  States  Lumber  Co.  v.  Blanks, 
69  L.R.A.  283,  66  C.  C.  A.  353,  133  Fed. 
479. 

86McClaskey  v.  Barr,  42  Fed.  609. 

OTWillard  v.  Serpell,  62   Fed.  625. 

6«  Lapp  V.  Ritter,  88  Fed.  108. 

WSanford  v.  Portsmouth,  2  Flipp.  105. 
Fed.  Cas.  No.  12,316  (holding  specifically 
that  a  decision  of  the  state  supreme  court 
that  mandamus  is  the  only  proper  remedy 
upon  municipal  bonds  is  not  binding  upon 
the  Federal  courts).  The  position  there 
taken  seems  to  be  approved  in  Wall  v. 
Chesapeake  &  O.  R.  Co.  37  C.  C.  A.  129, 
95  Fed.  398,  although  there  was  another 
ground  for  the  decision  in  that  case;  and 
it  was  said  in  the  recent  case  of  Knight 
V.  Illinois  C.  R.  Co.  103  C.  C.  A.  614,  180 
Forl^j^fiS.  that  the  question  was  not  free 
from  difficulty,  though  the  case  was  dis- 
posed of  on  another  ground.  And  see  First 
Kat.  Bank  v.  Port  Townsend,  supra,  IV. 
s,  note  81a. 

But  the  decisions  of  the  state  court  have 
been  held  controlling  on  the  question  wheth- 
er an  abutting  owner's  remedy  in  case  of 
the  construction  of  a  railroad  in  front  of 
his  premises  is  an  action  at  law  for  dam- 
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XX.  Set-off. 

As  defendants  in  the  Federal  courts  may 
avail  themselves  of  laws  which  prevail  in 
the  state  concerning  the  right  of  set-off,^ 
provided  the  distinction  between  law  and 
equity  is  not  lost  sight  of,71  the  Federal 
courts  will  doubtless  follow  the  decision  of 
the  highest  state  court  construing  and  inter- 
preting such  statutesJt 

If.  Process^ 

In  cases  which  concern  the  Jurisdiction 
of  the  Federal  court,  notwithstanding  the 
provision  of  the  so-called  conformity  act,73 
neither  the  statutes  of  the  state  nor  the 
decisions  of  its  court  as  to  form^^  or  serv- 
ice of  process,  are  conclusive  upon  the  Fed- 
eral courts.?! 

Assuming,  however,  that  the  service  of 


process  is  sufficient  to  meet  the  require- 
ments of  due  process  of  law,  its  sufficiency 
to  uphold  a  judgment  of  the  state  court 
collaterally  attacked  in  the  Federal  courts 
is  to  be  determined  in  accordance  with  the 
decisions  of  the  state  court,  at  least,  if 
they  rest  upon  a  construction  of  the  state 
statute.76 

But  it  has  been  held  that  the  question 
whether  the  failure  to  give  the  notice  pre- 
scribed by  statute  in  proceedings  to  sell 
the  real  property  of  a  lunatic  will  defeat 
the  jurisdiction  of  the  state  court  is  one 
as  to  which  the  Federal  courts  -are  not  con- 
cluded by  the  decisions  of  the  state  court.'H 

It  would  seem,  however,  that  a  general 
question  not  dependent  upon  the  construc- 
tion of  a  statute,  for  example,  the  ques- 
tion whether  presumptions  will  be  indulged 
in  aid  of  substituted  service,  will  be  de- 


ages  or  an  injunction  (Lobenstein  v.  Union 
Elev.  R.  Co.  26  C.  C.  A.  304,  53  U.  S.  App. 
1,  80  Fed.  9) ;  the  question  as  to  the  prop- 
er form  of  action  in  a  given  case.     (Taylor 


V.   Brigham,  3  Woods,  377,  Fed.  Cas.  No..  Stat.  1901,  p.  684. 


13,781);  and  the  question  whether  an  at^^ 
tomey  has  a  lien  for  services  on  money  re- 
covered for  his  client.  (Cain  v.  Hocken- 
smith  Wheel  k  Car  Co.  157  ^;fi^992). 

TO  Partridge  v.  Phoenix  Mut.  L.  Ins.  Co. 
15  Wall.  673,  21  L.  ed.  229;  Frick  v.  Clem- 
ents, 31  Fed.  542.  But  it  is  otherwise  in  a 
suit  by  United  States  against  an  individual 
(United  States  v.  Eckford  [United  States 
▼.  Tillow]    6  Wall.   484,   18   L.   ed.   920)'; 


the  state   court,   and   brought  to   the   Su- 
preme Court  on  error,  and  therefore  is  not 
strictly  in  point. 
78  U.  S.  Rev.  Stat.  §  914,  U.  S.  Comp. 


M  Hills  &  Co.  V.  Hoover,  220  U.  8.  329, 
55  L.  ed.  485,  31  Sup.  Ct.  Rep.  402. 

75  Mechanical  Appliance  Co.  v.  Castle- 
man,  216  U.  S.  437,  64  L.  ed.  272,  30  Sup. 
Ct.  Rep.  125.  To  the  same  effect  are  West- 
ern Loan  &  Sav.  Co.  v.  Butte  &  B.  Consol. 
Min.  Co.  210  U.  S.  368,  52  L.  ed.  1101, 
28  Sup.  Ct.  Rep.  720,  and  Mexican  C.  R. 
Co.  V.  Pinkney,  149  U.  S.  194,  37  L.  ed. 
699,   13   Sup.   Ct.   Rep.   859;'"*West  v.   Cin- 


and  as  to  questions  arising  exclusively  un-  '  cinnati,   N.   0.   &   T.   P.   R.   Co.    170   Fed. 
der  the  laws  of  the  United  States.  I  319.    The  earlier  cases  (Amy  ▼.  Watertown, 

Watkins  v.  United  States,  9  Wall.  769,  i  330  U.  S.  301,  32  L.  ed.  946,  9  Sup.  Ct. 


19  L.  ed.  820,  contra,  was  decided  before 
the  act  of  1872,  providing  that  the  prac- 
tice, pleading,  and  form  and  mode  of  pro- 
ceeding in  civil  process,  other  than  equity 
and  admiralty  causes,  shall  conform  as 
near  as  may  be  to  the  practice,  pleading, 
form,  and  mode  of  proceeding  in  like  causes 
in  the  courts  of  record  of  the  state. 

71  Arkwright  Mills  v.  Aultman  &  T.  Ma- 
chinery Co.  128  Fed.  195. 

7«Charnley  v.  Sibley,  20  C.  C.  A.  157, 
S4  U.  S.  App.  705,  73  Fed.  980. 
^  In  Dushane  v.  Benedict,  120  U.  S.  630, 
30  L.  ed.  810,  7  Sup.  Ct.  Rep.  696,^he 
court  cites  the  Pennsylvania  cases  to  show 
their  interpretation  of  a  statute  in  rela- 
tion to  the  right  of  sot-off,  and  follows 
those  decisions,  apparently  assuming  that 
they  would  be  binding  upon  the  Federal 
court,  although  it  is  not  expressly  so  de- 
clared. 

Virginia-Carolina  Chemical  Co.  v.  Kir- 
▼pn,  215  U.  8..252,  64  L.  ed.  179,  30  Sup. 
Ct.  Rep.  78,  holding  that  the  decision  of 
the  highest  court  of  the  state  upon  the 
question  whether  the  state  statute  requires 
claim  for  damns:e9  for  poor  quality  of  ^oods 
to  be  set  up  in  an  action  on  the  note,  in 
order  that  the  matter  may  be  concluded 
by  the  judgment,  is  binding  on  the  Fed-  . 
eral  courts,  was  an  action  originating  in ' 
40  L.R.A.(N.S.) 


Rep.  530;  Eaton  v.  St.  Louis  Shakspear 
Min.  k  Smelting  Co.  2  McCrary,  362,  7 
Fed.  Ijyj;  Cliamberlain  v.  Mensing,  47  Fed. 
435,  ana  Joseph  v.  New  Albany  Steam 
Forge  k  Rolling  Mill  Co.  53  Fed.  180), 
which  followed  decisions  of  the  state  court 
construing  statutes  relating  to  the  service 
of  process,  notwithstanding  that  the  juris- 
diction of  the  Federal  courts  was  involved, 
were  rendered  upon  the  assumption  that 
the  state  statute  was  binding  upon  the 
Federal  court  by  virtue  of  the  conformity 
act,  and  therefore  seem  to  be  overruled  by 
the  cases  above  cited.  In  the  Joseph  Case, 
it  appeared  that  the  circuit  court  had  by 
rule  adopted  the  statute  of  the  state  in  re- 
gard to  the  service  of  process,  and  therefore 
the  statute,  as  interpreted  by  its  highest 
tribunal,  was   held   controlling. 

76  Swarts  V.  Christie  Grain  k  Stock  Co. 
166  Fed.  338. 

In  St.  Clair  v.  Cox,  106  U.  S.  350,  27 
L.  ed.  222,  1  Sup.  Ct.  Rep.  364,  the  Federal 
court  followed  the  state  decisions  as  to 
sufficiency  of  the  service  of  process  on  a 
foreign  corporation,  though  it  does  not  ex- 
pressly state  that  such  decision  would  be 
absolutely  controlling. 

77^Tohr  V.  Manierre,  7  Biss.  419,  Fed. 
Cas.  No.  9,696. 
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termined  by  the  Federal  court  as  an  inde- 
pendent question,  as  to  which  the  decisions 
of  the  state  court  are  not  control!  ing.78 
It  has  been  held,  however,  that  the  Federal 
courts  are,  even  in  the  absence  of  statute, 
bound  by  the  decisions  of  the  state  court  on 
the  question  as  to  the  effect  of  a  special  ap- 
pearance as  waiver  of  defects  in  the  service 
of  process  upon  which  a  judgment  of  the 
state  court  was  rendered.79  The  sufficiency 
of  a  criminal  complaint  or  warrant  for  the 
violation  of  a  state  law  is  a  question  upon 
which  the  decisions  of  the  state  court  are 
controUing.W  G.  H.  P. 

^■»^—  — ^^^^         ■  ^— ^^^      ■ 

73  King  V.  Davis,  137  Fed.  198.  As  a 
matter  of  fact,  this  case  involved  the  juris- 
diction of  the  Federal  court,  and  it  would 
seem  that  the  result  might  have  been  re- 
ferred to  the  rule  stated  at  the  beginning 
of  the  subdivision,  that  the  decision,  how- 
ever, as  indicated  in  text,  is  put  upon  the 
general  ground  that  the  question  was  a 
general  one;  and  the  court  remarked  that 
the  state's  decision  to  which  it  was  cited 
was  not  a  decision  construing  a  statute. 

79  China  v.  Foster-Milbourn  Co.  195  Fed. 
168. 

MO'Halloran  ▼.  McQuirk,  93  C.  C.  A. 
129,  167  Fed.  493. 


SOUTH   CAROIilXA   SUPREMB 
COURT. 

CITIZENS'   TRUST   A  SAVINGS   BANK, 

Kespt., 

V. 

JAMES  STACKHOUSE  et  al.,  Appta. 
(—  S.  G.  — ,  74  S.  E.  977.) 

Bills    and    notes  —  pnrchase  —  bona 

fides  —  prior  suits. 

The  fact  that  a  bank  which  has  purchased 
notes  from  a  horse  dealer  has  had  more 
than  twenty  suits  to  collect  the  notes,  the 
defenses  usually  being  that  the  horses  were 
not  satisfactory,  is  not  sufficient  to  defeat 
the  bona  tides  of  its  purchase  of  another 
note,  so  as  to  let  in  the  defense  of  fraud  in 
favor  of  the  maker. 

^(Gary,  Ch.  J.,  and  Fraser,  J.,  dissept.) 

(May  23,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Marion  County  in  plaint ifTs  favor  in  an  ac- 
tion on  a  promissory  note.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  F.  Stackhouse  for  appellants. 

Note.—  The  general  question  as  to  the 
circumstances  sufficient  to  put  a  purchaser 
of  negotiable  paper  on  inquiry  is  considered 
in  the  note  to  Mee  v.  Carlson,  29  LJR.A. 
(N.S.)  351. 
40  L.R.A.(N.8.) 


t  Mr.  James  W.  Johnson,  for  respond- 
ent: 

A  mere  suspicion  that  there  may  be  a 
defect  of  title  in  the  holder  of  negotiable 
paper,  or  knowledge  of  circumstances  which 
would  excite  suspicion  as  to  his  title  in 
the  mind  of  a  prudent  man,  is  not  suffi- 
cient  to  impair  the  title  of  one  who  buys 
the  paper  before  it  is  due,  but  such  result 
will  follow  only  where  there  has  been  bad 
faith  on  the  part  of  the  purchaser. 

Goodman  v.  Harvey,  4  Ad.  &  EI.  870, 
6  L.  J.  K.  B.  N.  S.  200,  6  Nev.  &  M.  372; 
Goodman  v.  Simonds,  20  How.  343,  15  L. 
ed.  934;  Murray  v.  Lardner,  2  Wall.  110, 
17  L.  ed.  857;  Cromwell  T.  Sac  County, 
96  U.  S.  61,  24  L.  ed.  681;  Witte  v.  Wil- 
liams, 8  S.  C.  301,  28  Am.  Hep.  294;  Walk- 
er V.  State,  12  S.  C.  272;  First  Nat  Bank 
V.  Anderson,  28  S.  C.  148,  5  S.  E.  343; 
"Stouffer  ▼.  Erwin,  81  S.  C.  641,  62  S.  E. 
843;  Park  v.  Funderburk,  87  S.  C.  76,  68 
S.  E.  963. 

Hydrlck,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  brought  this  action  on  one  of 
three  promissory  notes  given  by  defendants 
to  McLaughlin  Brothers  of  Columbus,  Ohio, 
in  payment  for  a  stallion,  alleging  that  it 
bought  the  note  for  value  before  maturity. 
The  defendants  set  up  the  defenses  of  fail- 
ure of  consideration,  breach  of  warranty, 
fraud  and  misrepresentation  in  the  sale  of 
the  horse,  and  allege  that  plaintiff  is  not 
the  bona  fide  owner  of  the  note  sued  on, 
but  that  it  is  acting  in  collusion  with  the 
payees  thereof  to  defeat  their  defenses,  un- 
der the  pretense  of  being  the  bona  fide  pur- 
chaser for  value  without  notice.  The  note 
was  for  $1,399,  bears  date  December  21, 1906, 
and  was  due  thirteen  months  after  date. 
Plaintiff  proved  by  its  vice  president  and 
cashier  that  it  bought  the  note  (with  eleven 
others)  from  McLaughlin  Brothers  on  De- 
cember 6,  1907,  and  paid  them  for  it  $1,- 
383.11 ;  that  the  money  was  paid  by  a  cash- 
ier's check,  and  it  was  not  deposited  to  the 
credit  of  McLaughlin  Brothers  in  the  plain- 
tiff bank,  although  they  were  depositors  of 
that  bank,  and  had  been  since  1890,  and 
for  the  past  several  years  their  deposit  ac- 
count ran  from  $5,000  to  $15,000.  He  said 
that  neither  he  nor  the  plaintiff  bank  had 
notice  of  any  defense  to  the  note;  that  he 
knew  the  business  of  McLaughlin  Brothers 
and  that  they  dealt  in  horses  and  imported 
French  coach  stallions,  and  he  supposed 
the  note  sued  on  was  one  of  a  series  of 
notes  given  in  payment  for  a  horse,  aa  the 
McLaughlin  Brothers  usually  took  their 
notes  in  that  way;  that  he  had  discounted 
many  such  notes  for  them  during  the  past 
seventeen  years;  that  formerly,  when  they 
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were  not  bo  strong  financially  as  they  are 
now,  he  made  inquiry  as  to  the  solvency 
of  the  makers  of  such  notes,  hut  for  the 
past  ten  years  he  had  made  no  such  inquiry, 
because  he  considered  McLaughlin  Brothers 
financially  able  to  protect  their  indorse- 
ments; that  the  bank  had  had  litigation  in 
the  collection  of  some  twenty,  or  probably 
forty,  of  the  notes  discounted  for  McLaugh- 
lin Brothers;  the  usual  defense  being  that 
the  horse  was  not  satisfactory;  that  Mc- 
Laughlin Brothers  had  always  protected  the 
bank,  and,  when  it  had  had  litigation  and 
had  paid  attorneys'  fees  in  the  collection 
of  notes  indorsed  to  the  bank  by  them  they 
reimbursed  the  bank,  and  plaintiff  would 
look  to  them  for  like  protection  in  this 
case;  however,  the  plaintiff  had  no  claim 
upoA  them  except  as  indorsers  of  the  note. 
This  testimony  was  brought  out  in  the  ex- 
amination, direct  and  cross,  of  plaintiff's 
witness. 

The  defendants  offered  in  evidence  a  copy 
of  the  Marion  Star,  issued  September  4, 
1907,  in  which  was  published  a  notice  warn- 
ing people  not  to  trade  for  the  notes  given 
by  defendants  to  McLaughlin  Brothers,  giv- 
ing the  ground  of  defense.  They  also  of- 
fered a  letter,  dated  June  26,  1907,  from 
McLaughlin  Brothers  to  the  cashier  of  a 
bank  at  Mull  ins,  in  Marion  county,  in 
which  they  offered  to  sell  the  defendants' 
notes  aggregating  $4,400  for  $3,700.  They 
also  offered  to  prove  that  they  had  notified 
all  the  banks  in  Marion  of  the  fraud  in  the 
inception  of  these  notes,  and  asked  the 
banks  to  extend  the  notice  to  all  persons 
who  might  inquire  about  them.  They  also 
offered  to  prove  the  defenses  set  up  in  their 
answer;  to  wit,  failure  of  consideration, 
breach  of  warranty,  and  fraud  and  misrep- 
resentation in  the  sale  of  the  horse.  The 
court  excluded  the  testimony  so  offered  be- 
cause there  was  no  evidence  that  plain- 
tiff had  notice  of  any  of  the  facts  or  de- 
fenses sought  to  be  proved  when  it  pur- 
chased the  note,  and  on  the  ground  that 
there  was  no  evidence  tending  to  show 
bad  faith  on  the  part  of  the  plaintiff  in 
the  transaction,  and  thereupon  the  court 
directed  a  verdict  for  the  plaintiff  for  the 
amount  sued  for. 

It  is  to  be  regretted  that  the  defend- 
ants cannot  be  permitted  to  prove  their  de- 
fenses, for,  according  to  the  allegations  of 
their  answer,  the  note  which  they  are  now 
called  upon  to  pay  was  obtained  from  them 
by  fraud  and  misrepresentation.  But  it  is 
of  vastly  more  importance  to  the  commerce 
of  the  country  that  the  integrity  and  un- 
assailability  of  negotiable  paper,  in  the 
hands  of  bona  fide  holders  for  value,  shall 
be  maintained  by  the  courts,  than  that  per- 
sons who  carelessly  put  their  names  to 
40  L.ILA.(N.S.) 


such  paper  shall  be  relieved  of  liability 
thereon. 

In  Swift  T.  Tyson,  16  Pet.  1,  10  L.  ed. 
865,  the  Supreme  Court,  of  the  United 
States,  by  Mr.  Justice  Story,  said:  "There 
is  no  doubt  that  a  bona  fide  holder  of  a 
negotiable  instrument  for  a  valuable  con- 
sideration, without  any  notice  of  facts 
which  impeach  its  validity  as  between  the 
antecedent  parties,  if  he  takes  it  under  an 
indorsement  made  before  the  same  be- 
comes due,  holds  the  title  unaffected  by 
these  facts,  and  may  recover  thereon,  al- 
though, as  between  the  antecedent  parties, 
the  transaction  may  be  without  any  legal 
validity.  This  is  a  doctrine  so  long  and 
so  well  established,  and  so  essential  to  the 
security  of  negotiable  paper,  that  it  is  laid 
up  among  the  fundamentals  of  the  law, 
and  requires  no  authority  or  reasoning  to 
be  now  brought  in  its  support.  As  little 
doubt  is  there  that  the  holder  *of  any 
negotiable  paper,  before  it  is  due,  is  not 
bound  to  prove  that  he  is  a  bona  fide  hold- 
er for  a  valuable  consideration,  without 
notice ; .  for  the  law  will  presume  that,  in 
the  absence  of  all  rebutting  proofs,  and 
therefore  it. is  incumbent  upon  the  defend- 
ant to  establish  by  way  of  defense  satis- 
factory proofs  of  the  contrary,  and  thus 
to  overcome  the  prima  facie  title  of  the 
plaintiff." 

In  Murray  v.  Lardner,  2  Wall.  110,  17  L. 
ed.  857,  Mr.  Justice  Swayne,  speaking  for 
the  court,  said:  "The  possession  of  such 
paper  carries  the  title  with  it  to  the  hold- 
er: 'The  possession  and  title  are  one  and 
inseparable.'  The  party  who  takes  it  be- 
fore due  for  a  valuable  consideration,  with- 
out knowledge  of  any  defect  of  title,  and 
in  good  faith,  holds  it  by  a  title  valid 
against  all  the  world.  Suspicion  of  defect 
of  title,  or  the  knowledge  of  circumstances 
which  would  excite  such  suspicion  in  the 
mind  of  a  prudent  man,  or  gross  negligence 
on  the  part  of  the  taker  at  the  time  of  the 
transfer,  will  not  defeat  his  title.  That 
result  can  be  produced  only  by  bad  faith 
on  his  part.  The  burden  of  proof  lies  on 
the  person  who  assails  the  right  claimed 
by  the  party  in  possession.  Such  is  the 
settled  law  of  this  court,  and  we  feel  no 
disposition  to  depart  from  it.  The  rule 
may  perhaps  be  said  to  resolve  itself  into 
a  question  of  honesty  or  dishonesty;  for 
guilty  knowledge  and  wilful  ignorance  alike 
involve  the  result  of  bad  faith.  They  are 
the  same  in  effect.  Where  there  is  no 
fraud,  there  can  be  no  question.  The  cir- 
cumstances mentioned,  and  others  of  a  kin- 
dred character,  while  inconclusive  in  them- 
selves, are  admissible  in  evidence,  and  fraud 
established,  whether  by  direct  or  circum- 
stantial  evidence,   is  fatal  to  the  title  of 
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the  holder.  Tlie  rule  laid  down  in  the  class 
of  cases  of  which  Gill  v.  Cubitt,  3  Barn.  & 
C.  466,  5  Dowl.  k  R.  324,  3  L.  J.  K.  B. 
48,  is  the  antitype,  is  hard  to  comprehend 
and  difficult  to  apply.  One  innocent  holder 
may  be  more  or  less  suspicious  under  simi- 
lar circumstances  at  one  time  than  at  an- 
other, and  the  same  remark  applies  to  pru- 
dent men.  One  prudent  man  may  also  sus- 
pect where  another  would  not,  and  the 
standard  of  the  jury  may  be  higher  or 
lower  than  that  of  other  men  equally  pru- 
dent in  the  management  of  their  affairs. 
The  rule  established  by  the  other  line  of 
decisions  has  the  advantage  of  greater 
clearness  and  directness.  A  careful  judge 
may  readily  so  submit  a  case  under  it  to 
the  jury  that  they  can  hardly  fail  to  reach 
the  right  conclusion.  We  are  well  aware 
of  the  importance  of  the  principle  involved 
in  this  inquiry.  These  securities  are  found 
in  the*  channels  of  conunerce  everywhere, 
aiul  their  volume  is  constantly  increasing. 
They  represent  a  large  part  of  the  wealth 
of  the  commercial  world.  The  interest  of 
the  community  at  large  in  the  subject  is 
deep-rooted  and  wide-branching.  It  rami- 
fies in  every  direction,  and  its  fruits  enter 
daily  into  the  affairs  of  persons  in  all  con- 
ditions of  life.  While  courts  should  be 
careful  not  so  to  shape  or  apply  the  rule 
as  to  invite  aggression  or  give  an  easy 
triumph  to  fraud,  they  should  not  forget 
the  considerations  of  equal  importance 
which  lie  in  the  other  direction." 

This  court  has  announced  in  numerous 
cases  that,  to  defeat  the  rights  of  a  bona 
fide  holder  for  value  of  commercial  paper, 
something  more  is  required  than  proof  of 
facts  and  circumstances  which  merely  give 
rise  to  suspicion,  or  which  may  be  suffi- 
cient to  put  a  prudent  person  on  inquiry. 
There  must  be  proof  of  actual  notice  or 
knowledge  of  the  defect  in  title,  or  bad 
faith  on  the  part  of  the  holder  at  the  time 
he  purchased  the  paper. 

Of  course,  actual  notice  and  bad  faith 
may  be  shown  by  circumstantial  as  well  as 
by  direct  evidence.  McCaskill  v.  Ballard,  8 
Rich.  L.  470;  Witte  v.  Williams,  8  S.  C. 
290,  28  Am.  Rep.  294;  Bond  Debt  Cases, 
12. S.  C.  272;  Walker  v.  Kee,  14  8.  C.  142; 
Hand  v.  Savannah  &  C.  R.  Co.  17  S.  C.  256; 
First  Nat.  Bank  v.  Anderson,  28  S.  C.  149, 
5  S.  E.  343;  Ehrlich  v.  Jennings,  78  S.  C. 
273,  125  Am.  St.  Rep.  795,  58  S.  E.  922, 
,  13  Ann.  Cas.  1166;  Fretwell  v.  Carter,  78 
S.  C.  631,  59  S.  E.  639. 

No  point  was  made  either  here  or  on 
circuit  as  to  where  lies  the  burden  of  proof 
in  a  case  like  this,  where  it  is  shown  by 
defendants  that  the  note  had  its  inception 
in  fraud.  The  defendants  seem  to  have 
voluntarily  assumed  the  burden  of  proof. 
40  L.R.A.(N.8.) 


While  the  authorities  elsewhere  are  not  en- 
tirely in  accord,  our  own  cases  and  the 
greater  weight  of  authority  in  other  juris- 
dictions agree  that  when  the  defendant 
shows  fraud  or  illegality  in  the  inception 
of  the  paper,  or  that  it  was  lost  by  or 
stolen  from  the  owner,  the  presumption 
which  is  raised  by  its  mere  possession  is 
overcome,  and  the  burden  then  shifts  to 
the  holder  to  show  that  he  acquired  it  in 
good  faith,  for  value,  before  maturity,  in 
the  usual  course  of  business,  and  under  cir- 
cumstances creating  no  presumption  that 
he  knew  of  the  fraud  or  other  defect  in 
title.  Schaub  v.  Clark,  1  Strobh.  L.  301, 
47  Am.  Dec.  554;  Witte  v.  Williams,  8  S. 
C.  200,  28  Am.  Rep.  294;  First  Nat.  Bank 
V.  Anderson,  28  S.  C.  149,  6  S.  E.  343; 
see  note  in  11  Am.  St.  Rep.  p.  324;  Cana- 
joharie  Nat.  Bank  v.  Diefendorf,  10  L.R.A. 
676,  and  note  (123  N.  Y.  191,  26  N.  E. 
402) ;  Commercial  Bank  ▼.  Burgwyn,  17 
L.R.A.  326,  and  note  (110  N.  C.  267,  14 
S.  E.  623). 

The  application  of  this  rule  can  make 
no  difference,  however,  in  the  decision  of 
this  case,  but  it  might  be  of  some  conse- 
quence in  a  case  where  the  evidence  is 
very  close,  or  evenly  balanced,  or  in  a  case 
where  there  is  no  evidence  of  good  faith 
except  that  of  the  holder  himself,  and  the 
question  .arises  whether  his  evidence  shall 
be  received  as  true.  In  such  a  case,  if 
there  is  anything,  either  in  the  facts  and 
circumstances,  appearing  in  evidence,  or 
any  direct  evidence  tending  to  impeach  the 
witness,  the  court  would  submit  the  issue 
to  the  jury;  but  if  there  is  no  evidence, 
direct  or  circumstantial,  tending  to  impeach 
the  witness,  the  court  would  do  as  it  did 
in  this  case,  direct  the  verdict,  instead  of 
inviting  a  verdict  based  upon  caprice  or 
prejudice  by  submitting  an  issue  to  the 
jury  when  there  really  is  none  in  the  evi- 
dence. Courts  are  organized  to  do  justice, 
and  they  should  not  even  impliedly  sanc- 
tion a  verdict  which  is  not  supported  by 
evidence  by  submitting  an  issue  to  a  jury 
when  only  one  reasonable  inference  can  be 
drawn  from  the  evidence.  Therefore  the 
defendants'  attorney  very  properly  con- 
cedes that,  if  there  was  nothing  in  the  evi- 
dence from  which  a  reasonable  inference 
could  have  been  drawn  of  bad  faith  on  the 
part  of  plaintiff  in  the  purchase  of  the 
note,  the  verdict  was  rightly  directed.  He 
zealously  contends,  however,  that  the  cir- 
cumstances brought  out  in  the  testimony 
of  plaintiff's  witness  do  warrant  such  an 
inference.  All  the  facts  and  circumstances 
relied  on  by  counsel,  as  susceptible  of  such 
a  conclusion,  were  set  out  in  the  statement 
at  the  beginning  of  this  opinion. 

We  have  carefully  considered  them,  but 
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we  find  nothing  in  them,  either  singly  or 
coUectiyely,  which  tends  to  show  bad  faith 
on  the  paxt  of  the  plaintiff.  The  fact  most 
strongly  relied  upon  is  that  the  plaintiff 
has  had  some  twenty,  probably  forty,  suits 
in  collecting  notes  discounted  for  McLaugh- 
lin Brothers;  the  usual  defense  being  that 
the  horse  was  not  satisfactory.  It  does  not 
appear,  however,  what  was  the  result  in 
those  cases.  It  may  be  that  plaintiff  won 
each  of  them,  and  that  the  defenses  were 
wholly  without  merit.  Moreover,  it  does 
not  appear  why  the  horses  were  not  satis- 
factory. The  dissatisfaction  may  have  been 
caused  by  something  which  would  not  have 
suggested  to  the  mind  of  anyone  that  there 
had  been  fraud  or  misrepresentation  in  the 
sale  of  the  horses.  Now,  if  it  had  appeared 
that  in  each  case,  or  in  a  good  number  of 
them,  the  charge  of  misrepresentation  and 
fraud  was  made  and  proved,  then  it  might, 
with  some  show  of  reason,  be  contended 
that  plaintiff  should  have  suspected  that 
there  may  have  been  fraud  and  misrepre- 
sentation in  the  sale  of  the  horse  to  de- 
fendants. But  we  have  seen  that  proof 
of  facts  and  circumstances  which  merely 
ereate  suspicion,  or  which  should  put  a 
prudent  person  on  inquiry,  is  not  sufficient. 
To  be  sure,  the  holder  of  negotiable  paper 
must  not  be  allowed  to  wilfully  shut  his 
eyes  to  the  truth,  for,  as  said  by  Mr.  Jus- 
tice Swayne  in  Murray  v.  Lardner,  supra, 
wilful  Ignorance  is  as  bad  as  guilty  knowl- 
edge, and  both  involve  the  result  of  bad 
faith. 

But  certainly  the  mere  fact  that  plain- 
tiff had  litigation  in  collecting  some  twen- 
ty, or  probably  forty,  of  the  many  notes 
which  it  had  discounted  in  the  run  of  seven- 
teen years'  business  with  the  McLaughlin 
Brothers  as  its  depositors  does  not  tend 
to  show  bad  faith  in  discounting  the  note 
here  sued  on. 

Judgment  affirmed. 

Woods  and  Watts,  JJ.,  concur. 


Gary,  Ch.  J.,  dissenting: 

I  will  not  delay  the  filing  of  the  opinion 
by  discussing  at  length  the  question  wheth- 
er the  plaintiff  was  a  bona  fide  holder  of 
the  note.  The  mere  recital  in  the  opinion 
of  the  fact,  "that  the  bank  had  had  liti- 
gation in  the  collection  of  some  twenty,  or 
probably  forty,  of  the  notes  discounted  for 
McLaughlin  Brothers,  the  usual  defense 
being  that  the  horse  was  not  satisfactory,'' 
was  in  itself  sufficient,  at  least,  to  put  the 
plaintiff  on  notice  that  there  was  a  good 
defense  to  the  note,  but  which  was  hereto- 
fore not  considered  on  the  merits,  on  the 
ground  that  the  plaintiff  was  a  bona  fide 
holder. 
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Furthermore,  the  fact  that  the  purchase 
of  the  note  was  made  just  before  it  was 
due,  and  long  after  its  execution,  thus  en- 
abling the  payee  to  avoid  valid  defenses; 
the  fact  that  sale  was  made  by  men  who 
habitually  kept  large  deposits  with  the 
purchaser,  and  who  did  tiot  appear  to  have 
been  forced  to  sell  for  any  legitimate  pur- 
pose; the  fact  that  the  purchase  money  of 
the  note  was  immediately  taken  out  of  the 
reach  of  the  purchaser  although  the  seller 
habitually  deposited  with  the  buyer, — are 
circumstances,  taken  together,  that  amount 
to  mor^  than  a  suspicion,  and  should  have 
carried  the  case  to  the  jury,  as  there  was 
testimony  tending  to  show  that  the  trans- 
action originated  in  fraud. 

Fraser,  J.,  concurs. 

Petition   for   rehearing   denied  Hay   30^ 

1912. 


WISCONSIN  SUPREME  COURT. 

FRED   W.   GERRETSON^   Admr.,   etc.,   of 
Wilhelmina   Gerretson,   Deceased,   Appt., 

V. 

RAMBLER   GARAGE    COMPANY,    Respt. 
(—  Wis.  — ,  136  N.  W.  186.) 

Master  and  servant  —  chanffetir  —  neg- 
ligent operation  of  leased  car  —  lia- 
bility. 

1.  A  chauffeur  sent  by  the  owner  of  a 
garage  to  operate  an  automobile  leased  for 
a  pleasure  ride,  and  who  obeys  the  direc- 
tions of  the  lessee  merely  as  to  routes,  is 
the  servant  of  the  owner  of  the  garage,  and 
the  latter  will  be  liable  for  injury  inflicted 
upon  occupants  of  the  car  through  his  neg- 
ligence. 

Sunday  —  leasing  automobile  —  liabili- 
ty for  negligence. 

2.  The  owner  of  an  automobile  leased  for 
hire  cannot  escape  liability  for  injury  to  an 
occupant  of  the  car  through  the  negligence 
of  the  chauffeur  because  the  leasing  was  on 
Sunday. 

(May  14,  1912.)* 

Note.  —  Who  is  responsible  for  negli- 
gence of  chauffeur  operating  a  leased 
or  demonstrating  car. 

As  to  responsibility  of  owner  for  injuries 
caused  by  automobile  while  being  driven  by 
a  servant  or  third  person  for  his  own  busi- 
ness or  pleasure,  see  note  to  Riley  v.  Roach, 
37  L.R.A.(NJS.)  834,  and  notes  there  re- 
ferred to. 

And  as  to  the  liability  of  owner  for  neglt- 
jGrence  of  borrower  or  hirer  of  automobile,  see 
also  note  to  Hartley  t.  Miller,  33  L.R.A. 
(N.S.)  81. 

As  to  the  liability  of  automobile  owner 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  Coun- 
ty in  defendant'i  favor  dismissing  the  com- 
plaint in  an  action  brought  to  recover  dam- 
ages for  personal,  injuries  to  plaintiff's  tes- 
tate resulting  in  death,  alleged  to  have 
been  caused  by  defendant's  negligence.  Re- 
versed. 

Statement  by  Kerwln,  J.: 

This  action  was  brought  by  the  plaintiff 
as  administrator  with  the  will  annexed  of 
the  estate  of  Wilhelmina  Gerretson,  de- 
ceased, to  recover  upon  two  causes  of  ac- 
tion,— one  in  favor  of  the  estate  of  deceased, 
and  the  other  in  favor  of  the  beneficiaries 
of  said  deceased  under  the  death  statute 
for  the  benefit  of  her  children  on  account  of 


the  negligence  of  the  defendant.  Damages 
are  claimed  in  the  sum  of  $5,000  under  the 
first  cause  of  action,  and  in  the  sum  of 
$3,500  under  the  second  cause  of  action. 
The  answer  admits  that  Wilhelmina  Gterret- 
son  died  testate  on  the  16th  day  of  Decem- 
ber, 1909,  and  the  representative  capacity 
of  the  plaintiff;  that  deceased  was  injured  at 
the  time  and  place  alleged  in  the  complaint, 
and  that  she  was  a  widow;  also  admits 
the  corporate  existence  of  the  defendant; 
and  denies  generally  Upon  information  and 
belief  the  other  allegations  of  the  complaint. 
The  court  granted  a  nonsuit  as  to  the  sec- 
ond cause  of  action,  and,  after  the  evidence 
was  all  in,  directed  a  verdict  for  the  defend- 
ant.   Judgment  was  entered  in  favor  of  the 


for  negligence  of  chauffeur  furnished  by  a 
third  person,  see  note  to  Neff  v.  Brandeis, 

39  L.R.A.(N.S.)    933. 

The  general  question  as  to  who  is  re- 
sponsible for  acts  of  driver  furnished  with 
a  hired  vehicle  is  treated  in  the  notes  to 
Frerker  v.  Nicholson,  13  L.R.A.(N.S.)  1122, 
and  supplemental  note  accompanying  Morris 
V.  Tredo,  25  L.R.A.(N.S.)  33,  the  present 
note  being  concerned  with  that  question  only 
so  far  as  it  applies  to  automobiles. 

Liability  where   ear   is   leased. 

The  chai^ffeur  furnished  with  a  leased  au- 
tomobile is  generally  held  to  be  the  serv- 
ant of  the  owner  of  the  machine,  where  the 
lessee  has  authority  only  to  give  directions 
as  to  where  the  car  shall  be  driven. 

Thus,  this  rule  was  applied  in  Shepard 
T.  Jacobs,  204  Mass.  110,  26  L.R.A.(N.S.) 
'442,  134  Am.  St.  Rep.  648,  90  N.  E.  392, 
where  it  was  held  that  the  owner  of 
an  automobile  who  leased  it  with  a  li- 
censed chauffeur  in  charge,  at  a  certain 
sum  per  day,  was  liable  to  strangers  for  the 
negligent  act  of  the  chauffeur  which  re- 
sulted in  a  collision  and  dama]ge,  where  the 
lessee  had  no  control  over  him  except  as  to 
when  and  where  the  car  should  be  driven. 

And  where  an  express  company  hires  an 
electric  van  with  a  chauffeur  by  the  month 
or  day,  and  the  chauffeur  has  nothing  to  do 
with  the  putting  of  the  parcels  into  the  vehi- 
cle or  delivering  them,  a  servant  of  the  ex- 
press company  performing  these  duties,  it  is 
not  liable  for  an  injury  resulting  from 
the  operation  of  the  van,  where  it  ap- 
pears that  at  the  time  all  of  the  pack- 
ages had  been  delivered  and  the  machine  fiad 
returned  to  the  express  company's  office, 
9ehere  the  employee  of  that  company  had  been 
left,  and  the  chauffeur  was,  at  the  time  of 
the  accident,  either  on  his  way  to  lunch  or 
to  have  the  vehicle  reparired,  since  the  chauf- 
feur was  not  ad  hoc  the  hirer's  servant. 
Bohan  ▼  Metropolitan  Exp.  Co.  122  App. 
Div.  690,  107  N.  Y.  Supp.  530.  The  court 
said:  "In  the  present  case,  if  the  accident 
had  actually  occurred  while  the  express 
packages  were  being  delivered,  it  might  be 
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that  the  defendant  would  be  liable  under  the 
rule  laid  down  in  the  last  two  cases  [cases 
involving  liability  for  injuries  occurring 
while  goods  were  being  delivered  by  hired 
van],  but  even  then  it  might  be  doubtful, 
inasmuch  as  the  chauffeur  had  nothing 
whatever  to  do  with  the  handling  of  the 
goods  of  the  defendant  or  making  collec- 
tions. All  he  did  was  to  obev  the  directions 
as  to  where  he  should  take  the  vehicle. 
(Lewis  V.  Long  Island  R.  Co.  162  N.  Y.  62, 
56  N.  E.  548,  Johnson  v.  Netherlands  Ameri- 
can Steam  Nav.  Co.  132  N.  Y.  576,  30  N.  E. 
505.)  But,  as  we  have  already  seen,  at  the 
time  of  the  accident  he  had  delivered  all 
the  packages  for  the  defendant,  and  was  not 
then  engaged  in  doing  any  work  for  it;  he 
was  then  either  taking  the  vehicle  to  the 
transportation  company's  office  to  have  it  re- 
paired, or  else  was  engaged  in  his  personal 
business,  and  in  neither  case  can  it  be  said 
that  he  was  acting  as  the  servant  of  the  de- 
fendant or  engaged  in  its  business.  The  de- 
fendant did  not  own  the  vehicle;  had  no 
right  to  inspect  it,  or  give  directions  as  to 
repairs.  Under  such  circumstances  I  know 
of  no  rule  of  law  under  which  defendant  can 
be  held  liable.  When  the  chauffeur  left  the 
defendant's  office  for  the  purpose  of  going 
back  to  the  transportation  company's  office 
to  have  the  vehicle  repaired,  or  to  get  his 
lunch,  he  ceased  to  be  the  servant  of  the  ex- 
press company,  because  he  was  not  then  en- 
gaged in  doing  its  business,  and  for  his  neg- 
ligence in  operating  the  vehicle  while  thus 
engaged  the  express  company  is  not  liable." 

And  in  Routledge  v.  Rambler  Automobile 
Co.  —  Tex.  Civ.  App.  — ,  95  S.  W.  749,  it 
was  held  that  a  guest  of  one  hiring  a  motor 
car,  who  was  injured  by  the  negligent  opera- 
tion of  the  car  by  the  chauffeur  furnished 
therewith,  might  recover  damages  of  the 
owner,  notwithstanding  the  car  was  running 
at  a  high  rate  of  speed  at  the  solicitation 
of  the  liost,  it  not  appearing  that  the  plain- 
tiff had  acquiesced  therein. 

However,  one  who  delivers  an  automobile 
to  another  under  an  agreement  that  the 
latter  is  to  use  it  for  hire,  and  pay  the  pur- 
chase price  to  the  first  party  out  of  the  re- 
ceipts, is  not  liable  for  an  injury  resulting 
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defendant  dismiBBing  the  complaint,  from 
which    this  appeal  was  taken. 

The  evidence  tends  to  show  that  during 
th«  afternoon  of  Sunday,  November  7,  1909, 
William  F.  Gerretson,  a  son  of  deceased, 
called  defendant's  garage  by  telephone,  and 
ordered  a  seven-passenger  automobile  to 
come  to  his  home  on  Garfield  avenue  in  the 
city  of  Milwaukee,  for  a  drive  about  the 
city,  carrying  himself,  members  of  his  fam- 
ily, and  friendB.  In  response  to  the  call, 
one  of  defendant's  seven-paspenger  45-hor8e 
power  automobiles,  driven  by  defendant's 
servant^  L.  D.  Cook,  went  to  the  home  ol 
W.  F.  Gerretson  under  instructions  from  de- 
fendant's foreman  to  drive  the  machine 
where  directed,  and  Mr.  and  Mrs.  W.  F. 
Gkrretson  and  Mr.  and  Mrs.  James  Dono- 


van there  entered  the  ear,  Mr.  Gerretson 
directing  the  chauffeur  to  drive  to  1820 
Grand  avenue,  the  home  of  R.  W.  Gerret- 
son, another  son  of  deceased.  There  de- 
ceaaed  and  her  granddaughter  entered  the 
car,  and  the  chauffeur  was  directed  to  drive 
to  the  Gerretson  store,  107  Wisconsin 
street,  thence  to  several  places  on  Milwau- 
kee street,  thence  to  a  point  on  Van  Buren 
street  between  Knapp  street  and  Juneau 
avenue.  The  day  was  misty  and  rainy,  and 
the  sides,  top,  and  glass  wind  shield  of  the 
automobile  were  up  to  protect  the  occu- 
pants. The  pavement  was  wet  and  slip- 
pery, and  there  were  tire  chains  in  the 
car,  furnished  by  defendant  to  meet  the 
very  conditions  then  presented  by  wet  and 
slippery  pavements.     The  chauffeur  negli- 


while  it  is  being  used  by  the  purchaser, 
there  being  no  relation  of  master  and  serv- 
ant between  the  parties.  Braverman  v. 
Hart,  106  N.  Y.  Supp.  107. 

Where  there  is  a  conflict  upon  the  ques- 
tion of  whether  the  operator  of  an  automo- 
bile has  hired  it  of  the  owner  for  his  own 
use,  or  whether  he  is  acting  as  an  employee 
of  the  owner,  it  is  a  question  of  fact  for 
the  jury  and  their  findings  are  conclusive. 
Ottomeier  v.  Hornburg,  60  Wash.  316,  97 
Pac.  236. 

Liability  where  car  is  being  demonstrated. 

Where  a  chauffeur  is  furnished  to  oper- 
ate a  demonstrating  car  he  is  generally  held 
to  be  the  servat  of  the  owner  of  the  car,  so 
that  the  latter  is  liable  for  any  damage  re- 
sulting from  his  negligence. 

Thus,  in  McGuire  v.  Autocar  Sales  Co. 
134  N.  Y.  Supp.  702,  it  was  held  that  a 
company  engaged  in  the  business  of  selling 
trucks  was  liable  for  an  injury  resulting 
from  the  operation  of  one  of  its  trucks 
which  was  being  operated  by  one  of  its  driv- 
ers in  delivering  articles  to  customers  of  a 
company  which  was  considering  the  pur- 
chasing of  a  car,  since  the  driver  was  acting 
as  a  servant  of  the  automobile  company  in 
demonstratinff  its  truck.  The  couH  said: 
"It  is  quite  true  that  the  operator  of  the 
auto  truck  was  engaged  in  the  work  of 
participating  in  the  delivery  of  various 
packages  of  Greenhut  k  Company  at  the 
time  of  the  accident.  While  m  one  sense 
he  was  doing  this  work  for  Greenhut  &  Com- 
pany, yet  the  doing  of  this  work  was  but 
incidental  to  a  larger  work  which  he  was 
doing  for  the  defendant  appellant,  and 
which  was  the  main  purpose  of  his  operat- 
ing the  machine;  that  is  to  say,  he  was 
demonstrating  by  actual  experience,  on  be- 
half of  the  defendant  appellant,  the  effective- 
ness of  its  auto  truck,  for  the  purpose  of 
inducing,  for  the  benefit  of  his  general  em- 
ployer, the  purchase  either  of  that  truck 
or  other  trucks  by  Greenhut  k  Company 
from  his  general  employer.  It  seems  to  me 
unquestionable  that  during  every  part  of 
this  performance  he  was  primarily  and  par- 
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ticularly  the  servant  and  agent  of  hii  gen- 
eral employer.  To  hold  otherwise,  it  would 
follow  that  every  time  one  takes  passage 
in  a  motor  car  when  it  is  under  demonstra- 
tion for  the  purpose  of  inducing  a  sale  and 
purchase,  he  shall  become  liable  for  the  neg- 
ligent operation  of  the  car  by  the  driver 
furnished  by  the  intending  vendor.  This 
would  be  going  entirely  too  far." 

And  a  company  whose  business  it  is  to 
sell  automobiles  is  liable  for  the  negligence 
of  a  demonstrator  sent  by  it  to  demonstrate 
a  car  to  a  prospective  customer,  where  the 
demonstrator,  in  answer  to  the  prospective 
customer's  question  its  to  whether  he 
could  crank  the  car,  stated  that  any- 
body could  crank  the  car,  and  told  him 
to  push  in  and  turn  the  crank  around, 
and  the  prospective  customer's  arm  was 
broken  by  the  kick  of  the  engine,  since  in 
such  a  case  the  customer  was  not  a  mere 
licensee,  but  an  invitee,  who  acted  at  the 
implied  invitation  of  the  defendant's  demon- 
strator, who  had  knowledge  of  the  person's 
inexperience  with  automobiles.  Martin  v. 
Maxwell-Briscoe  Motor  Vehicle  Co.  168  Mo. 
App.  188,  138  S.  W.  66. 

So,  where  the  owner  of  an  automobile 
sent  his  chauffeur  with  the  car  to  demon- 
strate it,  and  the  chauffeur  permitted  an 
employee  of  a  prospective  purchaser  to  drive 
it,  and  an  injury  resulted  while  the  car  was 
being  driven  by  such  person,  the  owner  of 
the  car  is  liable  for  the  injury,  since  the 
act  of  permitting  the  employee  of  the  pro- 
spective buyer  to  drive  the  car  was  one  per- 
formed in  the  furtherance  of  his  servant's 
employment.  Wooding  v.  Thom,  148  App. 
Div.  21,  132  N.  Y.  Supp.  50.  The  court  said: 
"If  the  owner  himself  had  undertaken  to 
demonstrate  the  car,  and  as  a  part  of  such 
demonstration  had  permitted  Eglit  to  drive 
it,  no  one  would  have  any  doubt  as  to  such 
owner's  liability.  The  case  here  is  no  differ- 
ent. Simmons  was  authorized  to  demon- 
strate the  car;  that  was  his  employment; 
in  the  course  of  that  employment,  as  a  part 
of  the  demonstration  he  permitted  Eglit  to 
drive;  this,  I  think,  fastens  upon  Sim- 
mons's  employer  liability  for  the  negligence 
which  resulted  in  plaintiff's  injuriea." 


4M 


WISCONSIN  Stn>REME  COUftT. 


IC^T, 


gently  failed  to  put  them  on  because  he 
"did  not  want  to  get  his  hands  and  clothes 
soiled."  After  leaving  the  Peacock  home, 
on  Van  Buren  street,  on  the  return  trip  to 
the  home  of  R.  W.  Gerretson,  on  Grand  ave- 
nue, the  chauffeur  selected  his  own  route 
and  drove  north  on  Van  Buren  street  to 
Knapp  street,  west  on  Knapp  street  to  Mil- 
waukee street,  and  south  on  Milwaukee 
street  in  a  straight  line  five  blocks  to  its 
intersection  with  Mason  street.  Going 
south  on  Milwaukee  street,  the  automobile 
was  driven*  at  a  speed  of  18  to  20  miles  an 
hour,  in  violation  of  the  ordinance  of  the 
city  limiting  the  speed  to  12  miles  per  hour. 
When  the  street  car,  running  west  on 
Mason  street  came  into  view,  the  speed  with 
which  the  automobile  was  driven  made  a 
collision  between  it  and  the  car  inevitable, 
and  to  minimize  its  effect  the  chauffeuiT 
turned  sharply  the  comer  at  Mason  and 
Milwaukee  streets  going  west.  The  street 
car  and  automobile  reached  the  west  line 
of  Milwaukee  street  at  the  same  time,  and, 
the  speed  of  the  automobile  being  so  great, 
its  rear  wheels  skidded  on  the  pavement, 
and  the  rear  end  of  the  automobile  collided 
with  the  street  car  at  its  forward  truck, 
just  behind  the  front  platform.  The  force 
of  the  impact  was  so  great  as  to  throw  de- 
ceased with  such  violence  against  the  left 
side  of  the  automobile  as  to  completely 
fracture  five  ribs  and  severely  bruise  her 
hip  and  back.  The  automobile  was  held 
fast  to  the  street  car  for  a  few  minutes, 
then  freed,  and  ran  down  the  hill  on  the 
north  side  of  Mason  street  about  60  feet. 
After  the  release  from  the  street  car,  W.  F. 
Gerretson  and  James  Donovan  administered 
to  the  two  injured  ladies,  and  the  wrecked 
machine  was  then  driven  by  the  chauffeur 
to  the  garage,  about  a  block  from  the  place 


of  the  accident,  and  the  deceased  and  Mrs. 
Donovan  were '  lifted  into  another  automo- 
bile and  driven  by  the  chauffeur.  Cook,  to 
the  home  of  W.  F.  Gerretson,  into  which 
they  were  carried.  From  this  time  until 
her  death  deceased  suffered  great  pain,  and 
during  that  period  was  confined  almost  con- 
tinuously to  her  bed,  being  moved  with 
difficulty  and  never  without  assistance. 
From  the  injuries  sustained  and  the  pain 
and  suffering  undergone  death  ensued  De- 
cember 16,  1909.  It  further  appears  that 
during  the  entire  period  of  hiring.  Cook, 
as  driver  of  the  automobile,  was  acting 
wholly  within  the  scope  of  his  employment, 
and  in  compliance  with  the  directions  of 
the  defendant. 

Mr.  Paul  D.  Dnrant,  for  appellant: 
When  a  garage  keeper  or  owner  of  an 
automobile  hires  it  to  another  person  and 
furnishes  a  driver,  such  driver  is  the  agent 
of  the  owner  of  the  automobile  or  garage 
keeper. 

Shepard  ▼.  Jacobs,  204  Mass.  110,  26 
L.R.A.(N.S.)  442,  134  Am.  St  Rep.  648, 
90  N.  E.  392;  Little  v.  Hackett,  116  U.  S. 
366,  375,  379,  380,  29  L.  ed.  652,  655-657, 
6  Sup.  Ct.  Rep.  391;  Morris  v.  Trudo,  83 
Vt.  44,  25  L.R.A.(N.S.)  33,  74  Atl.  387; 
Hiroux  V.  Baum,  137  Wis.  197,  19  L.R.A. 
(N.S.)  332,  118  N.  W.  633;  Frerker  v. 
Nicholson,  13  L.R.A.(N.S.)  1122  and  note, 
41  Colo.  12,  92  Pac.  224,  14  Ann.  Cas.  730; 
Murray  v.  Dwight,  161  N.  Y.  301,  48  L.R.A. 
673,  55  N.  E.  901 ;  Alaimo  ▼.  E.  &  J.  Mar- 
rin  Co.  121  N.  Y.  Supp.  563;  Quarman  ▼. 
Burnett,  6  Mees.  A  W.  499,  9  L.  J.  Exch. 
N*.  S.  308,  4  Jur.  969;  Samuel  v.  Wright, 
5  Esp.  263;  1  Thomp.  Neg.  §  582;  Story, 
Agency,  9th  ed.  §  4530;  20  Am.  &  Eng.  Enc. 
Law,  178;  Corliss  v.  Keown,  207  Mass.  149, 


In  Burnham  v.  Central  Automobile  Exch. 
—  R.  L  — ,  67  Atl.  429,  where  tne  purchas- 
er of  a  motor  car  claimed  to  have  received 
an  injury  while  riding  in  it,  by  reason  of  the 
reckless  driving  of  a  chauffeur  furnished  by 
the  seller  to  teach  the  former  how  to  oper- 
ate the  car,  the  court  refused  to  disturb  a 
verdict  against  the  seller,  although  the  lat- 
ter claimed  the  accident  was  caused  by  a 
break  in  the  machinery  due  to  the  pur- 
chaser's previous  reckless  operation  of  the 
car,  and  not  to  the  negligence  of  the  chauf- 
feur, as,  under  the  circumstances,  the  ques- 
tion of  liability  was  held  to  be  properly 
*    submitted  to  the  jury. 

W^here  a  prospective  purchaser  of  an  auto- 
mobile sends  his  employee  to  look  at  a  car  at 
a  garage,  with  instructions  to  examine  the 
engine  and  report  its  condition,  remarking 
that  if  the  report  is  satisfactory  he  will  ar- 
range about  a  demonstration,  the  employer 
is  not  liable  for  an  injury  resulting  from 
his  employee's  neprligence  in  operating  the 
car,  which  had  been  taken  out  at  tlie  sug- 
gestion of  the  selling  agent  after  the  em- 
40  L.R.A.(N.S.) 


ployee  had  made  his  examination  of  the 
engine,  since  he  was  acting  entirely  outside 
the  scope  of  his  employment  with  reference 
to  the  car.    Wooding  v.  Thom,  supra. 

In  Hiroux  v.  Baum,  137  Wis.  197,  19 
L.R.A,(N.S.)  332,  118  N.  W.  533,  it  was 
held  that  a  son  might  be  found  to  have  been 
acting  as  the  agent  of  his  father  in  operat- 
ing the  latter's  automobile,  where  it  was 
purchased  mainly  at  his  solicitation,  with 
the  understandng  that  he  was  to  learn  to 
run  it  for  the  benefit  of  the  family,  and  it 
ap]>cared  that  at  the  time  in  question  he 
was  operating  the  car  under  the  instruction 
of  the  vendor. 

And  in  this  case  it  was  held  that  the  au- 
tomobile, which  had  been  purchased  with  the 
understanding  that  the  son  of  the  purchas- 
er should  be  taught  to  operate  it,  might  be 
found  to  be  in  possession  of  the  son  as 
agent  of  the  purchaser  while  the  instruc- 
tions were  being  given,  and  not  in  that  of 
the  vendor  as  an  independent  contractor. 
Ibid.  J.  T.  W, 
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03  N.  E.  143;  Hussey  v^  Franey,  205  Mass. 
413,  137  Am.  St.  Rep.  460,  91  N.  E.  391. 

Whether  the  requirements  of  the  master 
call  for  peculiar  knowledge,  training,  or 
skill,  or  an  entire  absence  thereof,  has  no 
bearing  whatever  upon  the  liability  of  the 
master  for  the  acts  of  tlie  servant,  if  done 
while  in  the  master's  employ  and  in  the 
scope  of  the  agency  or  employment. 

Fraker  ▼.  Chicago  &  N.  W.  R.  Co.  36 
Wis.  669,  17  Am.  Rep.  504;  Bass  t.  Chi- 
cago, A  N.  W.  R,  Co.  39  Wis.  636,  42  Wis. 
664,  24  Am.  Rep.  437;  Schaefer  v.  Oster- 
brink,  67  Wis.  495,  58  Am.  St.  Rep.  875,  30 
N.  W.  922;  Bryan  v.  Adler,  97  Wis.  127, 
41  L.R.A.  668,  65  Am.  St.  Rep.  99,  72  N.  W. 
368;  Rogahn  v.  Moore  Mfg.  Co.  &  Foundry 
Co.  79  Wis.  675,  48  N.  W.  669;  Bergman 
▼.  Hendrickson,  106  Wis.  434,  80  Am.  St. 
Rep.  47,  82  N.  W.  304;  Johnston  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  130  Wis.  492,  110  N. 
W.  424;  Daley  v.  Chicago  &  N.  W.  R.  Co. 
145  Wis.  249,  32  L.R.A.(N.S.)  1164,  129 
N.  W.  1062;  Hiroux-v.  Baum,  137  Wis.  197, 

19  L.R.A.(N.S.)  332,  118  N.  W.  533;  Stef- 
fen  V.  McNaughton,  142  Wis.  49,  26  L.R.A. 
(N.S.)  382,  124  N.  W.  1016,  19  Ann.  Cas. 
227;  Healy  v.  Johnson,  127  Iowa,  221,  103 
N.  W.  92;  Fleischher  v.  Durgin,  207  Mass. 

435,  33    L.R.A.(N.S.)    79,    93    N.    E.    801, 

20  Ann;  Cas.  1291 ;  Connolly  v.  Des  Moines 
Invest.  Co.  130  Iowa,  633,  105  N.  W.  400; 
Johnson  v.  Coey,  237  111.  88,  21  L.R.A. 
(X.S.)  81,  86  N.  E.  678,  affirming  142  111. 
App.  147;  Routledge  v.  Rambler  Automo- 
bile Co.  —  Tex.  Civ.  App.  — ,  95  S.  W.  749. 

Messrs.  Lines,  Spooner,  £1118,  A 
Quarles,  for  defendant: 

Plaintiff  cannot  recover  because  the  al- 
leged tort  is  based  upon  a  Sunday  contract. 

Sentinel  Co.  v.  A.  D.  Meiselbach  Motor 
Wagon  Co.  144  Wis.  224,  32  L.R.A.(N.8.) 

436,  140  Am.  St.  Rep.  1007,  128  N.  W. 
861;  SteflTen  v.  McNaughton,  142  Wis.  49, 
26  L.I^.A.(N.S.)  382,  124  N.  W.  1016,  19 
Ann.  Cas.  227;  Sutton  v.  Wauwatosa,  29 
Wis.  21,  9  Am.  Rep.  5^4 ;  Way  v.  Foster,  1 
Allen,  408;  Parker  v.  Latner,  60  Me.  528, 
11  Am.  Rep.  210;  Wheldcn  v.  Chappel,  8 
R.  I.  230;  Chenette  v.  Teehan,  63  N.  H. 
149;  Berrill  v.  Gibbs,  1  Clark  (Pa.)  313; 
Woodman  v.  Hubbard,  26  N.  H.  67,  57  Am. 
Dec.  310;  Jeffers  v.  Green  Bay  &  W.  R.  Co. 
148  Wis.  315,  134  N.  W.  900. 

There  is  nothing  in  the  record  showing 
that  Rambler  Garage  Company  failed  to 
exercise  ordinarj'  care  in  the  premises. 

Trout  V.  Watkins  Livery  Sl  Undertaking 
.  Co.  148  Mo.  App.  621,  130  S.  W.  136;  19 
Am.  &  Eng.  Enc.  Law,  434;  McGregor  v. 
Gill,  114  Tenn.  521,  108  Am.  St.  Rep.  919, 
86  S.  W.  318;  Payne  v.  Halstead,  44.111. 
App.  97;  Benner  Livery  &.  Undertaking  Co. 
V.  Busson,  68  111.  App.  17 ;  Ohlweiler  v.  Leh- 
mann,  88  Wis.  76,  59  N.  W.  678. 
40  L.R.A.(N.S.) 


Kerwin,  J.,  delivered  the  opinion  of  the 
court : 

There  is  ample  evidence  to  entitle  the 
jury  to  find  that  the  chauffeur  so  negligent- 
ly operated  the  car  as  to  cause  the  injury 
in  question.  But  it  is  insisted  by  respond- 
ent that  the  directed  verdict  for  defendant 
and  judgment  dismissing  the  complaint 
should  be  upheld  for  the  following  reasons: 
(1)  That  the  chauffeur  was  the  servant  of 
F.  W.  Gerretson,  the  hirer  of  the  car;  (2) 
that,  even  though  the  chauffeur  was  the 
agent  of  defendant,  still  no  negligence  was 
shown  because  the  negligence  of  the  chauf- 
feur was  not  chargeable  to  defendant;  and 
(3)  that  the  contract  between  Gerretson 
and  defendant  was  void  because  made  on 
Sunday;  therefore  no  recovery  could  be  had 
upon  it. 

1.  There  is  no  evidence  in  the  case  tending 
to  show  that  the  chauffeur  was  the  servant 
of  deceased  or  of  F.  W.  Gerretson.  The  de- 
fendant furnished  the  car  with  the  chauffeur 
to  operate  it,  and  the  chauffeur  had  charge 
and  management  of  the  car.  The  deceased 
or  F.  W.  Gerretson  exercised  no  control  as 
to  the  operation  and  management  of  it. 
The  chauffeur,  therefore,  was  the  servant 
of  the  defendant.  Shepard  v.  Jacobs,  204 
Mass.  110,  26  L.R.A.(N.S.)  442,  134  Am. 
St.  Rep.  648,  90  N.  E.  392;  Little  v.  Hack- 
ett,  116  U.  S.  366,  29  L.  ed.  652,  6  Sup.  Ct. 
Rep.  391;  Morris  v.  Trudo,  83  Vt.  44,  25 
L.R.A.(N.S.)  33,  74  Atl.  387;  Hiroux  v. 
Baum,  137  Wis.  197,  19  L.R.A.(N.S.)  332, 
118  N.  W.  533;  Frerker  v.  Nicholson,  41 
Colo.  12,  13  LJl.A.(N.S.)  1122,  92  Pac. 
224,  14  Ann.  Cas.  730;  Murray  v.  Dwight, 
161  N.  Y.  301,  48  L.R.A.  673,  55  N.  E.  901; 
Quarman  v.  Burnett,  6  Mees.  &  W.  499,  9 
L.  J.  Exch.  N.  S.  308,  4  Jur.  969. 

2.  The  respondent,  in  support  of  the 
judgment  below,  strenuously  insists  that 
the  plaintiff  cannot  recover  because  the 
right  to  recover  must  be  traced  through  a 
Sunday  contract,  and  relies  mainly  upon 
Sentinel  Co  v.  A.  D.  Mieselbach  Motor 
Wagon  Co.  144  Wis.  224,  32  L.R.A.(N.S.) 
436,  140  Am.  St.  Rep.  1007,  128  N.  W.  861. 
In  that  case  the  action  was  brought  to  re- 
cover upon  quantum  meruit  for  services 
performed  on  Sunday,  and  it  was  held  that 
no  recovery  could  be  had  because  of  our 
statute  (Stat.  1898,  §  4596)  which  pro- 
hibits labor,  business,  or  work,  except  only 
works  of  necessity  or  charity,  on  Sunday. 
It  will  be  seen  that  in  that  case  the  con- 
tract upon  which  the  suit  was  based  was 
in  direct  violation  of  the  statute,  being  for 
Sundaj'  publications,  and  came  clea'rly  with- 
in the  terms  of  the  statute  as  "labor,  busi- 
ness, or  work,"  and  not  work  of  necessity 
or  charity.  The  right  of  action  in  the  in- 
stant case  is  not  based  upon  the  contract  of 
hiring  betwen  F.  W.  Gerretson  and  the  re- 
spondent, even  if  it  should  be  held  that  such 
contract  was   ii|   violation   of  the  Sunday 
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law,  a  point  we  do  not  decide.  It  has  been 
held  under  statutes  quite  similar  to  ours 
that  it  is  not  illegal  to  walk,  drive,  or  exer- 
cise on  Sunday  (Barker  v.  Worcester,  139 
Mass.  74,  29  N.  E.  474;  Sullivan  v.  Maine 
C.  R.  Co.  82  Me.  196,  8  L.R.A.  427,  19  Atl. 
169),  nor  to  carry  home  a  visitor  (Buck 
V.  Biddeford,  82  Me.  433,  19  Atl.  912).  See 
also  Crosman  v.  Lynn,  121  Mass.  301. 

But  whether  the  contract  of  hiring  was 
void  or  not  is  not  material  here,  since  the 
plaintiff's  right  of  recovery  is  based  upon 
the  tort  of  the  defendant's  servant  while 
acting  within  the  scope  of  his  duty  in 
operating  the  car.  Many  cases  are  cited 
by  both  parties  from  foreign  jurisdictions, 
but  the  question  has  been  settled  by  this 
court  in  favor  of  the  appellant.  Gabbert  v. 
Hackett,  135  Wis.  86,  14  L.R.A.(N.S.) 
1070,  115  N.  W.  345;  Sutton  v.  Wauwatosa, 
29  Wis.  31,  9  Am.  Rep.  634;  McArthur  v. 
Green  Bay  &  M.  Canal  Co.  34  Wis.  150; 
Knowlton  v.  Milwaukee  City  R.  Co.  59  Wis. 
278,  18  N.  W.  17. 

It  is  argued,  however,  by  respondent 
that,  if  the  contract  of  hiring  were  void,  no 
duty  rested  upon  the  defendant,  and  that 
the  case  should  be  distinguished  from  those 
of  common  carriers,  where  the  law  imposes 
a  duty  independent  of  contract.  We  think 
the  contention  is  not  only  against  the  deci- 
sions of  this  court,  but  against  the  great 
weight  of  authority  elsewhere.  The  duty 
of  a  common  carrier,  while  in  some  degree 
imposed  by  law,  is  a  duty  growing  out  of 
contract,  and  this  court  held  in  Gabbert  v. 
Hackett,  135  Wis.  86,  14  L.R.A.(N.S.) 
1070,  116  N.  W.  345,  that  whether  the  con- 
tract was  valid  or  invalid  was  immaterial, 
because  it  had  no  causal  relation  with  the 
injury.  In  the  case  at  bar  the  defendant 
undertook  for  hire  to  carry  the  deceased  and 
others,  and  in  the  performance  of  that  duty 
through  negligence  caused  the  injury  to  de- 
ceased. The  contract  of  hiring  had  no  causal 
relation  with  the  injury.  The  cause  of  action 
is  based  upon  the  tort  or  negligence  of  the 
defendant.  In  McArthur  v.  Green  Bay  & 
M.  Canal  Co.  34  Wis.  150,  the  court  said: 
"The  same  state  of  facts  which  would  en- 
title the  plaintiff  to  recover  had  the  injury 
happened  on  any  day  other  than  Sunday 
will  entitle  him  to  recover  in  this  action, 
notwithstanding  the  injury  was  received  on 
Sunday,  and  when  he  was  unlawfully  navi- 
gating the  canal  with  his  boats."  See  also 
Bucher  v.  Cheshire  R.  Co.  125  U.  S.  555,  3 J 
L.  ed.  795,  8  Sup.  Ct.  Rep.  974;  Kansas 
City  V.  Orr,  62  Kan.  61,  50  L.R.A.  783,  61 
Pac.  397;  Gross  v.  Miller,  93  Iowa,  72,  26 
L.R.A.  605,  61  N.  W.  385;  Philadelphia,  W. 
&  B.  R.  Co.  V.  Philadelphia,  H.  de  G.  Steam 
Towboat  Co.  23  How.  209,  16  L.  ed.  433. 
40  LJi.A.(N.S.) 


8.  The  evidence  being  sufficient  t«  war- 
rant the  jury  in  finding  that  the  agent  or 
servant  of  the  defendant  was  acting  within 
the  scope  of  his  duty,  and  that  he  was  guilty 
of  a  want  of  ordinary  care,  which  caused 
the  injury,  his  negligence  was  the  negli- 
gence of  the  defendant.  This  doctrine  is 
well  settled  by  the  decisions  of  this  court. 
Shaefer  v.  Osterbrink,  67  Wis.  495,  68  Am. 
St.  Rep.  875,  30  N.  W.  922 ;  Bryan  ▼.  Adler, 
97  Wis.  127,  41  L.R.A.  658,  65  Am.  St.  Rep. 
99,  72  N.  W.  368;  Rogahn  v.  Moore  Mfg.  & 

Foundry  Co.  79  Wis.  575,  48  N.  W.  669; 
Bergman  v.  Hendrickson,  106  Wis.  434,  80 
Am.  St.  Rep.  47,  82  N.  W.  304;  Johnston 
V.  Chicago,  St.  P.  M.  k  0.  R.  Co.  130  Wis. 
492,  110  N.  W.  424;  Hiroux  v.  Baum,  137 
Wis.  197,  19  L.R.A.(N.S.)  332,  118  N.  W. 
533;  Steffen  ▼.  McNaughton,  142  Wis.  49, 
26  L.R,A.(N.S.)  382,  124  N.  W.  1016,  !• 
Ann.  Cas.  1227;  Daley  v.  Chicago  &  N.  W. 
R.  Co.  145  Wis.  249,  32  L.R.A.(N.S.)  1164, 
129  N.  W.  1062.  The  principles  of  the  fore- 
going cases  apply  to  the  instant  case.  In 
Rogahn  v.  Moore  Mfg.  &  Foundry  Co.  79 
Wis.  575,  48  N.  W.  669,  this  court  said: 
"There  has  been  much  discussion  in  the 
courts  as  to  how  far  the  master  is  liable 
for  the  torts  of  his  servant,  and  many  nice 
distinctions  have  been  made;  biit  it  is  gen- 
erally .agreed  that  for  the  negligent  or 
wrongful  acts  of  the  servant  in  the  line  of 
his  duty,  for  which  the  master  would  be 
liable  if  the  act  were  done  by  himself,  the 
master  is  responsible."  The  doctrine  is 
peculiarly  applicable  to  the  operation  of  an 
automobile.  In  Shepard  ▼.  Jacobs,  204 
Mass.  110,  26  L.R.A.(N.S.)  442,  134  Am. 
St.  Rep.  648,  90  N.  E.  392,  where  the  court 
had  under  consideration  the  question,  it  is 
said:  "The  management  of  an  automobile 
properly  can  be  trusted  only  to  a  skilled 
expert.  The  law  will  not  permit  such  a 
vehicle  to  be  run  in  the  streets  except  by  a 
licensed  chauffeur  of  approved  competency. 
The  danger  of  great  loss  of  property  by  the 
owner  as  well  as  of  injury  to  the  chauffeur, 
his  servant,  is  such  as  to  make  it  of  the 
highest  importance  that  care  should  be  exer- 
cised in  his  interest,  and  that  the  control 
and  management  of  the  machine  should  not 
be  given  up  to  the  hirer."  See  also  Johnson 
V.  Coey,  237  111.  88,  21  L.R.A.(N.S.)  81, 
86  N.  E.  678;  Trout  v.  Watkins  Livery  k 
Undertaking  Co.  148  Mo.  App.  621,  130  S. 
W.  136;  Routledge  v.  Rambler  Automobile 
Co.  —  Tex.  Civ.  App.  — ,  95  S.  W.  749; 
Morris  v.  Trudo,  83  Vt.  44,  25  L.R.A.(N.S.)  • 
33,  74  Atl.  387;  Frerker  v.  Nicholson,  41 
Colo.  12,  13  L.R.A.(N.S.)  1122,  92  Pac.  224, 
14  Ann.  Cas.  730. 

It  follows  that  the  judgment  of  the  court 
below  must  be  reversed. 
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VSTTED    STATES     CIRCUIT    COURT 
OP  APPCAIiS,  SEVENTH  CIRCUIT. 

POPB    AUTOMATIC     MERCHANDISING 
COMPANY  et  aL,  Appta., 

T. 

McCRUM-HOWELL  COMPANY. 

(112  C.  a  A.  391,  191  l^d.  979.) 

Unfair  competition  —  mftking  identi- 
cal article  —  right  to  injunction. 

One  who  manufactures  an  unpatented 
article  for  the  market,  arranging  the  parts 
to  the  best  advantage,  and  giving  it  a  form 
which  is.  most  effective  and  economical  to 
manufacture,  and  using  an  unpainted  ma- 
terial which  is  best  luiapted  to  the  pur- 
pose, cannot  enjoin  the  use  by  a  suDse- 
quent  manufacturer  of  the  identical  com- 
bination of  mechanical  devices,  form,  and 
material,  if  he  uses  a  different  name  plate 
BO  as  to  distinguish  the  origin  oi  manu- 
facture. 

(July  27,  1911.) 

APPEAL  by  defendants  from  an  order 
of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  Division  of  the 
Northern  District  of  Illinois  granting  a 
preliminary  injunction  to  restrain  defend- 
ants from  making  and  selling  suction  clean- 
ers in  unfair  competition  with  plaintiff. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Grosscup  and  Baker,  Cir- 
cuit Judges,  and  Sanborn,  District  Judge. 

Mr.  Frederick  A.  Brown  for  appel- 
lants. 

Mr.  Hillary  C.  Messimer  for  appellee. 

Baker,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

By  a  preliminary  in  junctional  order  ap- 
pellants are  restrained  from  making  and 
selling  suction  cleaners  of  a  certain  type. 
No  patent  for  mechanism  or  process  or  prod- 
uct or  design  is  involved.  Nor  is  infringe- 
ment of  trademarks  or  tradenames  alleged. 
Unfair  competition  in  trade  is  the  sole  basis 
of  the  case. 

Appellee,  prior  to  the  bringing  of  this 
suit,  was  marketing  a  suction  cleaner  that 
bore  a  plate  carrying  the  tradename  ''Kich- 
mond"  and  the  name  and  address  of  ap- 
pellee as  maker.  At  the  same  time  appel- 
lants were  putting  out  a  cleaner  of  identi- ' 


eal  mechanical  principles  and  arrangement 
of  parts,  of  identical  form,  and  of  identical 
color.  To  appellants'  cleaner  was  affixed 
a  name  plate  much  larger  than  appellee's, 
as  large  as  could  well  be  attached,  dis- 
playing conspicuously  a  red  cross  and  the 
words  in  large  capitals,  "The  Pope  Electric 
Cleaner,  Made  by  the  Pope  Co^  Chicago, 
U.  S.  A." 

Appellee  was  senior  in  the  field;  and  the 
affidavits  may  warrant  a  conclusion  that 
appellants  deliberately  copied .  the  mecha* 
nism,  form,  and  color  of  appellee's  cleaner, 
with  a  view  of  sharing  in  the  trade  built 
up  by  appellee's  pushing  of  the  "Richmond." 
As  appellants'  trademark,  tradensime,  and 
name  and  address  of  maker,  were  unmis- 
takably distinguished  from  appellee's,  in- 
fringement must  rest  upon  appellee's  ex- 
clusive right  to  the  mechanics  and  the 
form  and  the  color  of  its  cleaner,  or  one  or 
more  of  them. 

Mechanically  the  cleaner  is  this:  At  the 
bottom  is  a  mouthpiece,  to  rest  upon  the 
carpet  or  other  material  to  be  cleaned. 
Next  above  the  mouthpiece  is  a  rotary  fan, 
inclosed  in  the  necessary  casing.  Just  above 
the  fan,  and  on  the  same  perpendicular 
axis,  is  an  electric  motor  in  a  ventilated 
casing.  To  the  top  of  the  motor  casing 
a  detachable  handle  is  affixed  at  an  angle 
of  about  45  degrees  from  the  perpendicular. 
In  the  fan  casing  is  an  opening  around 
which  one  end  of  a  cloth  bag  to  receive  the 
dust  is  fastened,  the  other  end  being  at- 
tached to  the  handle;  these  parts,  with 
the  switch,  socket,  and  cord  for  supplying 
current  to  the  motor,  making  up  a  combi- 
nation that  has  many  advantages  and  that 
probably  is  the  best  mechanical  arrange- 
ment for  a  vacuimi  cleaner  that  is  to  be 
carried  abou^  as  a  single  tool.  But  in  the 
absence  of  a  patent  this  particular  combi- 
nation must  be  viewed  as  the  culmination 
of  a  mechanical  evolution,  to  the  equal 
benefits  of  which  all  society  is  entitled. 
Indeed,  appellee  does  not  deny  appellants' 
right  to  use  the  exact  combination  if  they 
had  given  the  fan  and  motor  casings  and 
other  .exterior  parts  different  form  and 
color. 

In  form  the  mouthpiece'  is  common  and 
old,  antedating  appellee.  To  be  efficient, 
the  inner  surface  of  the  fan  casing  has  to 
be  cylindrical.     If  the  casing  is  to  be  cut 


Note. —  The  cases  are  in  harmony  with 
the  doctrine  of  the  above  case  that  the 
manufacturer  of  an  article  is  not-  entitled, 
upon  the  ground  of  unfair  competition  or 
upon  any  other  ground,  to  be  protected 
against  the  manufacture  and  sale  by  a  com- 
petitor of  an  article  similar  in  design, 
where  the  similarity  complained  of  is  with 
reference  to  necessary  functional  character- 
istics of  the  article,  Notefj  in  37  L.R.A. 
40  L.R.A.(N.S.)    ^  ^       '     '       ' 


(N.S.)  259,  and  19  L.Il.A.(N.S.)  269,  as 
to  the  right  to  protection  against  the  use 
by  a  rival  of  a  similar  design,  shell,  or  pat- 
tern not  protected  by  patent.  See  also 
note  in  17  L.R.A.(N.S.)  448,  upon  the 
question  of  unfair  competition  in  the  sale 
or  manufacture  of  an  article  not  protected 
by  patent  identical  with  that  originated  by 
a  competitor. 
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from  metal  of  even  thickness,  as  it  comes 
in  sheets,  the  outer  surface,  too,  cannot  be 
other  than  cylindrical.  As  the  motor  is 
of  less  diameter  than  the  fan  (from  proper 
mechanical  relations  of  power),  the  motor 
casing  naturally  (from  motives  of  economy 
in  materials  and  labor)  is  a  smaller  cylin- 
der. The  ventilating  opening  in  the  nu>tor 
case,  the  dust  opening  in  the  fan  case,  the 
handle,  the  bag,  the  electric  connections, 
are  all  either  in  their  inevitable  or  best 
possible  mechanical  locations.  In  short, 
appellee  uses  the  most  efficient  Und  most 
economically  manufactured  form  into  which 
the  mechanical  combination  can  probably 
be  embodied.  Not  a  line  nor  a  curve,  not  a 
mark,  not  a  bit  of  superfluous  material,  for 
embellishment  or  distinction.  Nothing  but 
the  name  plate.  If  appellants  should  be  re- 
quired to  give  a  square  or  hexagonal  or 
other  than  cylindrical  form  to  the  outer 
surface  of  the  casings,  considerations  of 
costs  of  the  superfluous  material  and  labor 
might  prevent  them  from  competing  with 
appellee  in  the  manufacture  and  sale  of  a 
mechanism  that  was  equally  open  to  both. 
In  the  Singer  Case,  163  U.  S.  169,  41  L. 
ed.  118,  16  Sup.  Ct.  Rep.  1002,  the  Supreme 
Court  held  that  at  the  expiration  of  a  ma- 
chine patent  the  utilitarian  form  in  which 
the  patentee  had  embodied  his  mechanical 
combination  also  became  public  pjoperty. 
No  diff'erence  in  principle  is  perceived  be- 
tween a  machine  that  after  a  period  of 
seventeen  years  becomes  free  for  common 
use,  and  one  that  has  been  such  all  the 
time. 

Aluminum  is  the  metal  used.  Its  ad- 
vantages in  strength,  in  durability,  in  light- 
ness of  weight,  and  in  freedom  from  tar- 
nish, have  led  to  its  adoption  for  various 
utensils  and  tools.  Appellee^  can  have  no 
monopoly  of  its  use  for  this  tool.  In  both 
cleaners  the  metal  is*  unpainted.  If  ap- 
pellants should  be  compelled  to  paint  their 
cleaner  a  distinctive  color,  they  would  in- 
crease their  manufacturing  cost  and  would 
also  lose  one  of  the  main  advantages  of 
a  metal  that  was  as  open  to  them  as  to 
appellee,  and  that  was  as  obviously  the 
best  as  a  material  as  the  cylinder  was  as 
a  form. 

Development  in  a  useful  art  is  ordi- 
narily toward  effectiveness  of  operation 
and  simplicity  of  form.  Carriages,  bicycles, 
automobiles,  and  many  other  things  from 
diversity  have  approached  uniformity 
through  the  utilitarian  impulse.  If  one 
manufacturer  should  make  an  advance  in 
effectiveness  of  operation,  or  in  simplicity 
of  form,  or  in  utility  of  color;  and  if  that 
advance  did  not  entitle  him  to  a  monopoly 
by  means  of  a  machine  or  a  process  or  a 
product  or  a  design  patent;  and  if  by  * 
40  L.R.A.(N.S.) 


means  of  unfair  trade  suits  he  could  shut 
out  other  manufacturers  who  plainly  in- 
tended to  share  in  the  benefits  of  the  un- 
patented utilities  and  in  the  trade  that 
had  been  built  up  thereon,  but  who  used 
on  their  products  conspicuous  name  plates 
containing  unmistakably  distinct  trade- 
names, trademarks,  and  names  and  ad- 
dresses of  makers,  and  in  relation  ta  whose 
products  no  instance  of  deception  had  oc- 
curred,— he  would  be  given  gratuitously  a 
monopoly  more  effective  than  that  of  the 
unobtainable  patent  in  the  ratio  of  eter- 
nity to  seventeen  years. 

Order  reversed,  and  cause  remanded  for 
further  proceedings  not  inconsistent  with 
this  opinion. 


AI/ABAMA  SUPBEMB  .COURT. 

SOUTHERN  STEEL  COMPANY,  Appt., 

V. 

WILEY   HOPKINS,   Admr.,   etc.,    of   Sam 
Birchfield,  Deceased,  et  al. 

(^  Ala.  — ,  67  So.  IL) 

Equity  *  multiplicity  of  suits  —  sepft- 
rate  actions  by  employees. 

Equity  has  no  jurisdiction,  in  order  to 
prevent  a  multiplicity  of  suits,  to  enjoin 
the  prosecution  of  a  large  number  of  ac- 
tions by  different  persons  under  an  em- 
ployer's liability  act,  against  a  common  em- 
ployer, to  recover  damages  for  wrongful 
deaths  caused  by  the  same  accident  in  the 
employer's  plant,  and  determine  the  ques- 
tion of  liability  itself. 

(January  29,  1911.) 

APPEAL  by  complainant  from  a  decree 
of   the    Chancery   Court   for   Jefferson 
County   sustaining   a    demurrer   to    a  bill 

Note, '^  Poufer  of  equity  to  take  juris- 
diction because  of  fnultiplicity  of  ac- 
tions  at  law  for  personal  injuries 
grouping  out  of  a  single  tort. 

The  above  is  the  subject  of  notes  in  20 
L.R.A.(N.S.)  848,  and  36  L.R.A.(N.S.) 
491,  to  which  this  note  is  supplementary. 

Other  aspects  of  the  general  subject  of 
avoidance  of  multiplicity  of  suits  as  a 
ground  of  equitv  jurisdiction  are  treated  in 
notes  in  14  L.R.A.(N.S.)  239,  in  relation 
to  suits  for  possession  of  separate  parcels 
of  land  held  by  different  defendants  claim- 
ing under  a  common  source;  in  28  L.R.A. 
(N.S.)  743,  in  relation  to  the  liability  of 
different  members  of  a  club  or  corporation; 
and  in  32  L.R.A.(N.S.)  941,  and  34  L.R.A. 
(N.S.)  897,  in  relation  to  adjustment  of 
losses  between  concurrent  insurance  poli- 
cies on  the  9^ine  property. 
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filed  to  enjoin  prosecution  of  niunerous  ac- 
tions at  law.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mr.  J.  T.  Stokely  for  appellant. 

Messrs.  Stalllnga  &  Drennen  for  ap- 
pelli 


Mayfleld,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity  to  enjoin  the 
prosecution  of  110  separate  actions  at  law. 
The  sole  ground  of  equity  jurisdiction  upon 
which  the  suit  is  based  is  to  prevent  a  mul- 
tiplieity  of  suits.  The  separate  actions  at 
law  were  brought  by  the  administrators  of 
110  unfortunate  workmen  who  lost  their 
lives  by  an  explosion  in  a  coal  mine.  Each 
of  these  110  actions  was  brought,  under  the 
employer's  liability  act,  to  recover  damages 
for  the  wrongful  death  of  the  respective  in- 
testate; was  brought  against  the  same  de- 
fendant, the  complainant  in  this  suit;  and 
sought  to  recover  on  account  of  negligence 
in  causing  or  allowing  the  explosion  which 
killed  the  unfortunate  workmen. 

The  prayer  for  relief  is  as  follows: 
''Your  orator  further  prays  that  your  Honor 
will  grant  unto  your  orator  a  preliminary 
writ  of  injunction,  enjoining  and  restrain- 
ing each  and  all  of  said  parties  defendant 
and  their  attorneys  and  successors  from 
all  further  proceedings  in  said  actions  at 
law,  or  prosecuting  the  same  in  any  man- 
ner, until  the  further  orders  of  this  court, 
and  that  your  Honor  will  proceed  to  hear 


and  determine  the  question  of  the  liability 
vel  non  of  said  Alabama  Steel  &  Wire  Com- 
pany, in  the  premises;  and,  if  there  should 
prove  to  be  any  such  liability,  that  your 
Honor  will  further  determine  the  extent 
thereof,  and  the  manner  and  mode  in  which 
the  same  shall  be  prorated  or  paid." 

This  appeal,  for  the  second  time,  brings 
up  for  our  decision  the  equity  of  this  bill, 
a  full  statement  of  the  facts  of  which,  and 
a  discussion  of  the  law  involved,  may  be 
found  in  the  reports  of  the  case  in  167  Ala. 
175,  20  L.R.A.(N.S.)  848,  131  Am.  St.  Rep. 
20,   47   So.   274,   16  Ann.  Cas.   690. 

The  question  of  law  involved  in  this  suit 
is  this:  Has  a  court  of  equity  jurisdic- 
tion to  eifjoin  numerous  tort  actions, 
brought  by  different  plaintiffs  against  the 
same  defendant,  when  there  is  merely  a 
community  of  interest  in  the  questions  of 
law  and  of  fact  involved,  and  no  common 
title,  no  community  of  interest  or  of  right, 
in  the  subject-matter?  This  question  was 
decided  in  the  affirmative  by  tiiis  court  on 
the  former  appeal.  After  the  cause  was 
remanded,  the  complainant  amended  the 
bill,  and  other  defendants  demurred,  and 
again  raised  the  equity  of  the  bill  as  last 
amended.  The  chancellor  again  sustained 
the  demurrer,  and  from  that  decree  the 
complainant  again  appeals  to  this  court. 

We  regret  the  necessity  of  overruling 
our  former  decision,  and  recognize  and  ap- 
preciate the  wisdom  in  the  maxim,  that 
"it  is  as  important  that  the  law  be  certain 


This  is  the  second  appearance  of  the  case 
of  SouTHEBN  Steel  Co.  v.  Hopkins,  before 
the  supreme  court  of  Alabama.  The  for- 
mer decision  of  that  court  is  reported  in 
20  L.R.A.(N.S.)    848. 

In  a  later  decision  by  the  supreme  court 
of  Alabama  (Roanoke  Guano  Co.  v.  Saun- 
ders, —  Ala.  — ,  35  L.R.A.(N.S.)  491,  56 
So.  198),  they  refer  with  approval  to  the 
note  in  20  L.R.A.(N.S.)  848,  and  overrule 
their  first  decision  in  the  Hopkins  Case, 
for  the  reasons  suggested  in  the  criticism  of 
that  decision  in  the  note  appended  to  the 
Hopkins  Case,  20  L.R.A.(N.S.)  991,  and 
cited  with  approval  in  the  Saunders  Case. 
In  the  Saunders  Case  the  court  gives  this 
question  very  able  consideration,  and  points 
out  that  "the  writer  of  the  opinion  in  the 
Hopkins  Case  failed  to  distinguish  between 
cases  in  which  the  sole  ground  of  equity 
jurisdiction  depended  upon  the  question  of 
preventing  a  multiplicity  of  suits,  and 
those  cases  which  rest  upon  some  other 
independent  equity."  And  it  is  said  that 
failure  to  observe  this  distinction  is  the 
cause  of  the  many  conflicting  decisions  upon 
the  question  as  to  sufficiency  of  a  bill  to 
prevent  a  multiplicity  of  suits;  and  the 
doctrine  is  asserted  that  in  order  to  sup- 
port a  bill  in  equity  upon  the  sole  ground 
of  preventing  a  multiplicity  of  suits,  a  bill 
must  show  some  community  or  mutuality 
40  L.R.A.(N.S.)  30 


of  interest  in  the  subject-matter  of  the  con- 
troversy in  which  the  various  litigants  are 
interested.  A  mere  community  of  interest 
in  the  questions  of  law  and  fact  involved 
is  not  sufficient. 

Another  late  case  in  which  this  question 
has  been  considered  and  which  also  refers 
with  approval  to  the  note  in  20  L.R.A. 
(N.S.)  848,  is  Cumberland  Teleph.  &  Teleg. 
Co.  V.  Williamson,  —  Miss.  — ,  57  So.  569, 
which  in  effect  overrules  an  earlier  deci- 
sion by  that  court  (Whitlock  v.  Yazoo  & 
M.  Valley  R.  Co.  91  Miss.  779,  45  So.  861), 
in  which  the  court  had  reached  the  same 
conclusion  as  did  the  Alabama  court  in  the 
first  decision  in  the  Hopkins  Case.  In  the 
later  Mississippi  case  referred  to,  the  court 
reaffirms  the  doctrine  of  Tribbette  v.  Illi- 
nois C.  R.  Co.  70  Miss.  182,  19  L.RA.  660, 
35  AnL  St.  Rep.  642,  12  So.  32,  and  asserts 
the  doctrine  that  in  order  for  equity  to 
take  jurisdiction  on  the  ground  of  a  mul- 
tiplicity of  suits,  there  must  be  some  recog- 
nized ground  of  equitable  interference,  or 
some  community  of  interest  in  the  subject- 
matter,  or  a  common  right  or  title  in- 
volved, to  warrant  joinder  of  all  in  one 
suit;  or  there  must  be  some  conunon  pur- 
pose, the  pursuit  of  a  common  adversary, 
where  each  may  resort  to  equity  in  order 
to  be  joined  in  one  suit.  A.  Q.  S. 
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aa  that  it  be  right;"  yet  it  is  not  only  our 
prerogative,  but  our  duty,  to  overrule  a 
former  decision,  when  we  are  convinced 
t^at  it  is  fundamentally  wrong,  both  in 
theory  and  in  practice. 

There  is  a  sharp  and  distinct  conflict  in 
the  decisions  of  the  various  courts  upon 
this  question;  but,  after  a  careful  exami- 
nation and  review  of  many  of  them,  and 
of  the  text-books  upon  the  subject,  we  are 
constrained  to  recede  from  the  holding  on 
the  former  appeal,  and  to  follow  that  line 
of  decisions  and  those  text-books  which 
deny  equity  jurisdiction  to  prevent  a  multi- 
plicity of  suits  at  law,  in  the  absence  of  a 
conmion  title,  or  of  some  community  of 
right  or  interest,  in  the  subject-matter 
among  the  several  parties.  To  state  the 
proposition  differently,  we  now  hold  that 
a  community  of  interest  among  the  several 
parties  in  the  questions  of  law  and  of  fact 
involved  is  not  sufficient  to  confer  jurisdic- 
tion upon  a  court  of  equity  to  enjoin  the 
several  tort  actions  at  law,  though  brought 
against  the  same  defendant,  and  though 
each  may  depend  upon  the  same  state  of 
facts. 

Our  statute  (§  5965  of  the  Code)  pro- 
vides as  follows :  ''The  supreme  court,  in 
deciding  each  case,  when  there  is  a  conflict 
between  its  existing  opinion  and  any  for- 
mer ruling  in  the  case,  must  be  governed  by 
what,  in  its  opinion  at  that  time,  is  law, 
without  any  regard  to  such  former  ruling 
on  the  law  by  it;  but  the  right  of  third 
persons,  acquired  on  the  faith  of  the  for- 
mer ruling,  shall  not  be  defeated  or  inter- 
fered with  by  or  on  account  of  any  subse- 
quent ruling." 

The  importance  of  this  question  of  law 
and  practice  involved  is  such  that  we  deem 
it  proper  to  state,  as  briefly  as  we  may,  the 
reasons  which  have  impelled  us  to  overrule 
the  former  decision. 

We  have  reached  the  conclusion  that  the 
law  has  been  correctly  settled,  both  in  Eng- 
land and  America,  diflerentlv  from  that  de- 
dared  by  this  court  in  the  former  decision 
qf  this  case.  We  think  there  is  little  doubt 
that  the  courts  have  been  led  astray  upon 
this  subject  by  following  w^hat  Mr,  Pome- 
roy  stated  in  his  valuable  work  on  Equity 
Jurisprudence,  2d  ed.  §  269.  We  recognize 
both  the  ability  and  the  authority  of  Mr. 
Pomeroy  as  a  writer  upon  equity  jurispru- 
dence ;  in  fact,  we  concede,  as  we  have  often 
stated  in  our  opinions,  that  he  is  probably 
the  leading  and  the  best  authority  upon 
this  subject;  but  he  is  human,  and  must 
therefore  sometimes  err.  Prior  to  this  text 
of  Mr.  Pomeroy,  there  were,  we  are  certain, 
few,  if  any,  adjudicated  cases  which  sup- 
ported the  text,  or  which  would  sustain  the 
equity  of  a  bill  which  rested  solely  upon 
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.  the  jurisdiction  of  equity  to  prevent  a  mul- 
I  tiplicity  of  suits,  when  there  was  no  com- 
mon title,  no  c6mmunity  of  interest  or  of 
right,  in  the  subject-matter  among  the  sev- 
eral individuals  whose  actions  at  law  were 
sought  to  be  enjoined. 

It  must  be  conceded,  however,  that  there 
are  a  number  of  decisions,  since  the  text, 
which  support  it;  some  of  them  extending 
the  doctrine  further,  probably,  than  it  was 
ever  intended  or  supposed  by  Mr.  Pome- 
roy. Chief  among  these  is  the  decision  of 
our  own  court  in  this  case  on  the  former 
appeal.  Another  is  that  of  Whitlock  v. 
Yazoo  &  M.  Valley  R.  Co.  91  Miss.  779, 
45  So.  861.  These  two  <!ases  have  certainly 
extended  the  Pomeroy  doctrine  further 
than  have  any  others,  before  or  since  their 
rendition. 

Chief  Justice  McCIellan,  in  the  Turner 
Case,  135  Ala.  73,  33  So.  132,  afler  devot- 
ing several  pages  of  the  opinion  to  the  fal- 
lacy of  the  Pomeroy  doctrine,  which  was 
followed  and  given  effect  to  by  this  court 
on  the  former  appeal,  concluded  as  follows, 
which  is  quoted  with  approval  from  the 
Tribette  Case,  70  Miss.  182,  19  L.R.A.  660, 
35  Am.  St.  Rep.  642,  12  So.  32:  "But  we 
affirm,  after  careful  examination  and  full 
consideration,  that  Pomeroy  is  not  sus- 
tained in  his  'conclusions,'  stated  in  §  269 
of  his  most  valuable  treatise ;  and  the  cases 
he  cited  do  not  maintain  the  proposition 
that  mere  community  of  interest  'in  the 
questions  of  law  and  fact  involved  in  the 
general  controversy,  or  in  the  kind  and 
form  of  relief  demanded  and  obtained  by  or 
against  each  individual  member  of  the 
numerous  body,'  is  ground  for  the  interpo- 
sition of  chancery  to  settle,  in  one  suit, 
the  several  controversies.  There  is  no  such 
doctrine  in  the  books,  and  the  zeal  of  the 
learned  and  unusually  accurate  writer  men- 
tioned, to  maintain  a  theory,  has  betrayed 
him  into  error  on  this  subject.  It  has  so 
blinded  him  as  to  cause  the  confounding  of 
distinct  things  in  his  view  of  this  subject, 
to  wit,  joinder  of  parties,  and  avoidance 
of  multiplicity  of  suits." 

On  the  other  hand,  the  opinion  of  Chief 
Justice  Tyson,  on  the  former  appeal,  refer- 
ring to  the  same  doctrine,  quotes  approving- 
ly from  another  Mississippi  case,  as  fol- 
lows: "We  think  the  doctrine  announced 
by  Pomeroy  is  sound,  and  clearly  estab- 
lished by  the  best-considered  modern  cases." 
Chief  Justice  Tyson  also  states  in  his  opin- 
ion that  Tribe^te's  Case  was  directly  op- 
posed to  his  views  of  the  law,  and  to  the 
other  Mississippi  cases  quoted  from  by  him, 
but  that  the  Turner  Case  was  not  so  op- 
posed, except  as  to  certain  dicta  therein. 

In  this  last  statement  as  to  the  Turner 
Case,  we  think  the  opinion  in  the  former 
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caae  is  in  error.  It  is  certain  that  the 
Turner  Case  followed  the  Tribette  Case,  and 
gave  sanction  to  every  doctrine  announced 
therein.  Chief  Justice  McClellan,  in  Turn- 
er's Case,  referring  to  the  doctrine  that, 
in  order  for  a  court  of  equity  to  enjoin  a 
multiplicity  of  actions  at  law,  there 'must 
be  a  common  title  to,  or  common  interest 
in,  the  subject-matter  iuTolved,  and  that  a 
mere  common  interest  in  a  question  of  law 
is  not  sufficient,  states  that  "this  position 
is  nowhere  better  or  more  fully  stated  than 
by  Campbell,  Ch.  J.,  in  Tribette's  Case; 
and  as  the  opinion  treats  fully  of  Mr. 
Pomeroy's  position,'  and  demonstrates  its 
fallacy,  we  quote  it  in  part,"  etc.,  and  then 
proceeds  to  quote  several  pages  from  the 
opinion  in  Tribette's  Case. 

The  opinion  in  the  Turner  Case  thus 
shows  on  its  face  that  Chief  Justice  Mc- 
Clellan  therein  quoted  more  than  half  of 
Chief  Justice  Campbell's  opinion  in  the 
Tribette  Case.  This,  we  think,  makes  it 
certain  that  if  the  decision  in  the  Trib- 
ette Case  was  in  conflict  with  Chief  Jus- 
tice Tyson's  opinion  it  was  unquestionably 
in  conflict  with  the  decision  in  Turner's 
Case  which  not  only  followed  the  decision 
in  Tribette's  Case,  but  literally  quoted  pages 
of  it,  and  thus  expressly  adopted  it. 

Chief  Justice  McCIellan,  in  the  Turner 
Case,  says:  "This  court  has  never  under- 
taken to  define  the  jurisdiction  of  equity  to 
prevent  a  multiplicity  of  suits,  nor  to  lay 
down  general  principles  from  which  the 
several  categories  of  cases  in  which  that 
jurisdiction  may  be  invoked  is  possible 
of  statement.  All  that  has  been  decided  or 
said  by  this  court  bearing  upon  the  sub- 
ject evidences  an  inclination  toward  the 
confinement  of  this  jurisdiction  to  a  nar- 
row field,  and  a  pj^irpose  to  conserve  in  its 
full  integrity  the  right  of  trial  at  law 
and  by  juries,"— citing  many  authorities. 
Further  on  in  that  opinion  he  says  that 
"nothing  .  .  .  has  ever  been  said  or 
decided  in  this  court  giving  any  counte- 
nance to  the  proposition  that  a  common 
interest  in  the  questions  at  issue  only  will 
give  to  numerous  parties  so  interested  a 
standing  in  equity  for  the  prevention  of  a 
multiplicity  of  suits.  The  intolerable  con- 
sequences to  which  the  recognition  of  such 
a  doctrine  would  logically  lead  are  suffi- 
ciently indicated  in  the  cases  to  which  we 
have  referred.  ...  It  would  seem  to 
be  an  elementary  and  fundamental  propo- 
sition that  a  party  who  seeks  to  come  into 
equity  must  himself  have  an  equity,  .  .  . 
or  he  cannot  maintain  a  bill.  .  .  .  The 
wholly  fortuitous,  accidental,  and  collat- 
eral fact  that  numerous  other  persons  have 
like,  but  entirely  independent  and  discon- 
nected, legal  rights,  estates,  or  defenses 
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cannot,  upon  any  conceivable  principle,  in- 
vest him  with  any  right,  legal  or  equitable, 
and  his  rights,  whatever  they  may  be,  are 
precisely  the  same  as  if  no  other  person 
had  similar  rights.  •  .  .  Jurisdiction 
in  equity  is  not  entertained  on  any  notion 
that  the  court  has  an  equity;  that  it  will 
take  jurisdiction  to  prevent  a  multiplicity 
of  ^its,  in  order  to  lessen  its  own  labors 
or  those  of  other  courts.  The  equity  upon 
which  the  invocation  is  made  must  reside 
in  the  party  making  it.  When  numerous 
parties  have  each  the  same  equity,  they 
may  in  a  proper  case  unite  in  one  bill  for 
its  declaration  and  effectuation*  each  hav- 
ing the  separate  right  to  come  into  equity 
upon  an  identical  ground,  they  will  be 
allowed  to  come  in  together,  on  the  theory 
of  preventing  a  multiplicity  of  suits.  So, 
where  one  party  is  subjected  to  or  threat- 
ened with  numerous  and  vexatious  actions 
at  law,  or  is  the  victim  of  numerous,  re- 
peated and  continuing  wrongs,  so  that  a 
multitude  of  suits  would  be  necessary  for 
his  redress  at  law,  he  may  come  into  chan- 
cery, because  the  necessity  for  numerous 
suits  or  defenses  .  .  .  is  in  itself  such 
a  wrong  and  vexation  ...  as  vests 
him  with  an  equity."  But  the  mere  fact 
that  a  defendant  has  committed  a  tort, 
by  which  he  injured  one  or  a  hundred  par- 
ties, cannot  give  him  an  equity  to  prevent 
each  and  every  one  of  the  parties  so  in- 
jured from  maintaining  an  action  against 
him  to  recover  damages.  If  there  had  been 
a  combination  or  conspiracy  between  such 
numerous  parties  to  vex  and  harass  the 
complainant  by  numerous  suits,  then  he 
would  have  an  equity  to  enjoin  their  prose- 
cution. But  the  mere  fact  that  his  tort 
has  injured  a  hundred  persons,  and  that  it 
will  save  him  and  the  court  time  and 
lessen  the  expenses  of  the  litigation,  does 
not  give  him  any  equity  to  go  into  a  court 
of  chancery  to  enjoin  or  prevent  a  mul- 
tiplicity of  suits. 

It  was  pointed  out  by  Chief  Justice  Camp- 
bell, in  the  Tribette  Case,  and  by  Chief  Jus- 
tice McCIellan,  in  the  Turner  Case,  that 
the  authorities  cited  by  Mr.  Pomeroy  do 
not  support  the  text  upon  which  the  for- 
mer decision  of  this  case  was  based.  We 
will  now  proceed  to  show  that  the  authori- 
ties cited  by  Chief  Justice  Tyson,  in  his 
opinion  in  the  former  decision  of  this  case, 
do  not  support  the  text  of  Mr.  Pomeroy, 
nor  the  former  decision  in  this  case. 

We  think  we  have  shown  that  the  Turner 
Case,  cited  in  favor  of  it,  not  only  fails  to 
support  the  opinion  to  which  it  is  cited, 
but  is  diametrically  opposed  to  it,  and  is 
based  solely  upon  the  Tribette  Case,  which 
Chief  Justice  Tyson  concedes  is  opposed  to 
this   opinion   and   decision.     The   case   of 
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Crawford  ▼.  Mobile,  J.  &  K.  C.  R.  Co.  83 
MiBs.  708,  102  Am.  St.  Rep.  476,  36  So. 
82,  cited,  does  not  support  the  conclusion, 
because  it  rested  upon  an  independent  equi- 
ty, which  sought  to  compel  the  surrender 
and  cancelation  of  forty  odd  written  in- 
struments, upon  the  ground  that  they  were 
obtained  by  the  same  fraud.  The  case  of 
Sheffield  Waterworks  v.  Yeomans,  Ia  R. 
2  Ch.  8,  16  L.  T.  N.  S.  342,  16  Week.  Rep. 
76,  which  is  so  strongly  relied  on  by  Chief 
Justice  Tyson,  was  also  based  upon  an  in- 
dependent equity,  to  wit,  the  delivery  and 
cancelation  of  more  than  7,000  instru- 
ments, upon  the  ground  that  they  were 
fraudulently  issued,  and  that  they  were 
used  as  the  foundation  for  the  prosecu- 
tion of  the  suits  based  thereon.  That  case 
did  not  seek  to  enjoin  actions  of  tort, 
brought  by  the  persons  injured  by  the  burst- 
ing of  a  water  pipe,  as  might  be  inferred 
from  the  reference  made  to  it  in  the  opin- 
ion. While  more  than  7,000  persons  were 
injured  by  the  bursting  of  the  pipe,  certifi- 
cates were  issued  in  compromise  and  set- 
tlement of  their  claims  against  the  com- 
pany, and  the  bill  in  that  case  was  filed 
by  the  company  to  compel  the  surrender 
and  cancelation  of  such  certificates  and 
claims,  on  the  ground  that  they  were  so- 
cured  by  fraud.  It  was  only  a  question 
of  multifariousness  involved  in  each  of  the 
two  cases  referred  to,  and  not  the  question 
of  the  jurisdiction  to  prevent  a  multiplicity 
of  suits.  The  case  of  York  v.  Pilkington, 
1  Atk.  282,  0  Mod.  273,  was  a  bill  of  peace, 
by  oiie  in  possession  of  land,  to  settle  a  dis- 
puted right  of  fishery  against  several  per- 
sons who  were  claiming  it,  which,  of  course, 
is  not  an  authority  in  point.  The  other 
cases  cited  are  reviewed  in  the  note  to  that 
case,  as  reported  in  20  L.R.A.  (N.S.)  849. 
Each  of  the  cases  cited  has  been  examined, 
and  none  of  them  supports  the  conclusion 
reached  in  that  case.  The  Whitlock  Case, 
however,  does  support  the  Hopkins  Case, 
but  it  is  in  direct  conflict  with  the  Tribette 
Case,  which  it  does  not  cite  or  mention, 
though  it  does  cite  the  case  of  Illinois  C. 
R.  Co.  y.  Garrison,  81  Miss.  264,  95  Am. 
St.  Rep.  469,  32  So.  996,  which  quotes  ap- 
provingly from  the  Tribette  Case.  We  con- 
cede, however,  that  later  Mississippi  cases 
havo  in  effect  departed  from  the  Tribette 
Case,  but  they  have  not  done  so  expressly, 
nor  have  they  ever  criticized  it,  so  far  as 
we  have  been  able  to  find. 

We  base  our  conclusion  chiefly  upon  the 
Tribette  Case,  which  we  concede  to  be  the 
leading  authority  in  the  world  upon  the 
question  of  the  jurisdiction  of  equity  to 
prevent  a  multiplicity  of  suits.  It  has  been 
reprinted  time  and  again,  and  copied  into 
the  latest  editions  of  most  of  the  text- 
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books  upon  the  subject,  as  stating  the  true 
doctrine.  This  case  has  been  followed  by 
Mr.  Bliss  (Code  PI.  §  76),  by  Mr.  Beach 
(Inj.  §  543),  and  Mr.  High   (Inj.  S  65a). 

Mr.  Pomeroy,  in  his  last  edition  on  Equi- 
ty Jurisprudence,  devotes  a  great  deal  of 
space  and  attention  to  the  Tribette  Case, 
because  it  had  taken  him  to  task  on  this 
question,  and  adds  two  new  sections  to 
that  edition,  to  wit,  251  ^  and  251  f,  to  set 
himself  right  in  this  matter.  It  is  quite 
evident  from  an  examination  of  this  last 
edition  that  the  author  does  not  go  to  the 
extent  of  upholding  the  equity  jurisdiction 
of  a  case  like  the  one  under  consideration. 
While  he  does  criticize  the  tone  of  the 
opinion,  and  some  things  that  are  said  by 
Chief  Justice  Campbell  in  the  Tribette  Case, 
yet,  in  the  notes  to  his  text,  he  admits  that 
the  decision  in  that  case  was  correct. 

The  entire  subject  under  review  has  been 
fully  considered,  and  the  authorities  thereon 
discussed,  in  the  recent  case  of  Vandal ia 
Coal  Co.  y.  Lawson,  43  Ind.  App.  226,  87 
N.  E.  47.  That  opinion  fully  sustains  the 
decision  of  Chief  Justice  Campbell  in  the 
Tribette  Case,  and  that  of  Chief  Justice 
McClellan  in  the  Turner  Case,  and  criti- 
cizes rather  severely  our  former  decision 
in  this  case. 

There  is  also  a  recent  ease  (that  of  Duck- 
town  Sulphur,  Copper  &  I.  Co.  v.  Fain, 
109  Tenn.  56,  70  S.  W.  813)  which  cites 
approvingly  the  Tribette  Case,  and  sus- 
tains the  proposition  that  a  community  of 
interest  in  the  subject-matter  is  necessary, 
in  order  for  equity  to  take  jurisdiction  to 
prevent  a  multiplicity  of  suits.  The  last 
two  cases  cited  and  reviewed  many  authori- 
ties upon  the  question,  and,  we  think,  show 
beyond  question  that  our  former  decision 
in  the  Hopkins  Case  was  wrong  and  should 
be  overruled.  In  fact,  we  are  of  the  opinion 
that  the  two  new  sections  (the  only  ones) 
added  in  the  last  edition  of  Pomeroy's  Equi- 
ty Jurisprudence  support  us  in  the  conclu- 
sion that  there  is  no  equity  in  the  bill 
under  consideration. 

In  S  251^,  speaking  to  this  question, 
''The  equity  suit  must  result  in  a 
simplification  or  consolidation  of  the  is- 
sues; if  after  the  numerous  parties  are 
joined  there  still  remain  separate  issues 
to  be  tried  between  .  .  .  [the  several 
parties],  nothing  has  been  gained  by  the 
court  of  equity's  assuming  jurisdiction. 
In  such  a  case,  'while  the  bill  has  only  one 
number  upon  the  docket  and  calls  itself  a 
single  proceeding,  it  is  in  reality  a  bundle 
of  separate  suits,  each  of  which  is  no  doubt 
similar  in  character  to  the  others,  but  rests 
nevertheless  upon  the  separate  and  dis- 
tinct liability  of  one  defendant.' "  (The 
author  must  have  had  this  case  in  mlndL) 
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All  the  text-writers  on  the  suhject,  who 
have  revised  their  texts  since  the  decision 
in  the  Tribette  Case,  seem  to  have  followed 
it;  some  of  them  literally  quoting  it  at 
length.  Beach,  in  his  work  on  Injunctions 
(§  543),  says:  *'While  courts  of  equity 
will  freely  exercise  their  jurisdiction  in  or- 
der to  prevent  an  unnecessary  and  vexa- 
tious multiplicity  of  suits,  they  will  not 
enjoin  the  prosecution  of  several  pending 
actions  at  law,  instituted  by  different  plain- 
tiffs, and  compel  their  consolidation  into 
a  single  suit  in  equity,  at  the  instance  of 
the  common  defendant  at  law,  merely  be- 
cause the  cause  of  action  in  each  of  the  sev- 
eral actions  at  law  arose  from  the  same 
act  of  negligence  or  other  single  tort  of  the 
common  defendant  at  law."  He  then  sets 
out  the  opinion  in  the  Tribette  Case  at 
length  in  a  note  to  the  text. 

Mr.  High,  in  his  last  work  on  Injunc- 
tions, adds  a  new  section  (65a)  which 
states  the  rule  as  follows:  "It  is  to  be 
observed  that,  in  order  to  justify  relief  by 
injunction  for  the  prevention  of  a  multi- 
plicity of  suits,  there  must  be  some  common 
subject-matter  in  controversy,  or  some  com- 
mon right  of  interest  therein,  and  that 
without  this  a  mere  community  of  interest 
in  the  questions  of  law  and  fact  to  be  de- 
termined constitutes  no  basis  for  equitable 
relief.  Thus,  where  numerous  actions  at 
law  have  been  brought  by  separate  plain- 
tiffs against  the  same  defendant  to  recover 
damages  resulting  from  a  fire  started  by 
sparks  from  complainant's  locomotive,  the 
mere  fact  that  the  questions  of  law  and 
fact  are  the  same  in  all  the  actions,  and 
that  the  various  parties  have  a  common 
interest  in  those  questions,  will  not  author- 
ize an  injunction  ag^iiist  the  prosecution 
of  the  actions  and  the  determination  of  the 
issues  in  equity."  The  only  authorities 
cited  in  support  of  this  text  are  the  Tri- 
bette and  Turner  Cases. 

The  distinction  between  a  community  of 
interest  in  the  subject-matter  which  will  j 
support  the  jurisdiction  of  chancery  to 
prevent  a  multiplicity  of  suits,  and  a  com- 
mon interest  in  the  questions  of  law  and 
of  fact  which  will  not  support  it,  is  well 
illustrated  in  the  Tribette  Case  and  the 
authorities  cited.  It  must  be  a  right  en- 
joyed in  common  with  all  the  parties,  and 
in  such  manner  that  the  invasion  of  the 
right  of  one  is  an  invasion  of  the  right  of 
all,  such  as  a  right  of  common  fishery. 
Storey,  Eq.  Jur.  854,  855;  Adams,  Eq.  199. 

"Two  or  more  owners  of  mills  propelled 
by  water  are  interested  in  preventing  an 
obstruction  above  that  shall  interfere  with 
the  downflow  of  the  water,  and  may  unite 
to  restrain  it  or  abate  it  as  a  nuisance;  but 
they  cannot  unite  in  an  action  for  damages, 
10  L.R.A.(N.S.) 


for,  as  to  the  injury  suffered,  there  is  no 
community  of  interest."  Bliss,  Cole  PI. 
§  76. 

"When  several  persons,  acting  independ- 
ently, combine  to  produce  a  nuisance,  such 
persons  may  be  joined  as  defendants  in  a 
suit  for  injunctive  relief.  .  .  .  But 
there  can  be  no  joinder,  either  of  complain- 
ants nor  of  defendants,  for  the  purpose  of 
recovering  damages  for  the  injuries  caused 
by  such  nuisance."  Vandalia  Coal  Co.  v. 
Lawson,  43  Ind.  App.  242,  87  N.  E.  63; 
Demarest  v.  Hardham,  34  N.  J.  Eq.  469. 

It  is  thus  made  to  appear  that  all  of  the 
text- writers  who  have  written  since  the 
Tribette  Case  have  followed  it  and  revised 
their  texts  accordingly.  Even  Mr.  Pomeroy, 
though  he  speaks  of  the  case  as  sensational 
in  many  of  its  statement^  says:  "It  has 
been  so  frequently  reprinted  that  it  appears 
to  call  for  special  notice"  and  he  proceeds 
to  quote  from  it  and  to  comment  adversely 
upon  it  as  to  those  statements  which  he 
calls  sensational;  yet  the  effect  of  his  text 
and  notes,  as  revised,  is  to  say  that  the 
case  was  correctly  decided.  See  §  251^  and 
note,  1  Pom.  Eq.  Jur.  p.  425.  This  being 
true,  it  follows  that  our  decision  in  this 
case  on  the  former  appeal  was  wrong.  Roa- 
noke Guano  Co.  v.  Saunders,  —  Ala.  — , 
36  L.R.A.(N.S.)  491,  56  So.  198.  We  deem 
it  just  to  Mr.  Pomeroy,  however,  to  say 
that  we  do  not  think  his  original  text  sup- 
ported the  decision  of  this  court  on  the  for- 
mer appeal,  and  it  is  certain  that  the  re- 
vised text  does  not. 

The  evil  consequences  of  maintaining  the 
equity  of  a  bill  like  this  is  illustrated 
clearly  by  the  record  in  this  case.  The  ex- 
plosion which  killed  the  110  workmen  in 
question,  and  which  is  the  subject  of  this 
controversy,  occurred  February  20,  1905, 
and  because  of  this  proceeding  a  trial  of 
those  110  damage  suits  has  been  delayed 
for  more  than  six  years.  Suppose  the 
equity  of  the  bill  should  be  sustained  and 
the  parties  proceed  to  trial,  and  the  com- 
plainant fail,  then,  the  parties  plaintiff, 
after  a  delay  of  many  years,  will  have  to 
be  remitted  to  courts  of  law  to  try  each  of 
these  cases  separately.  Or,  if  the  complain- 
ant succeeded,  still  there  must  be  110  trials 
in  the  court  of  chancery,  not  only  as  to 
the  liability  vel  non,  as  to  each  of  the  per- 
sons killed,  but  as  to  the  amount  of  dam- 
ages recoverable  in  each  case.  If  the  com- 
plainant is  liable  under  the  employer's 
liability  act,  the  amount  for  which  it  is 
liable  would  be  different  in  each  of  the  110 
cases,  depending  upon  the  earning  capacity 
of  each  decedent,  which,  in  its  turn,  de- 
pends upon  age,  character,  habits,  etc. 

It  would  be  difficult  to  select  a  case  that 
would    more    clearly    demonstrate   the    im- 
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practicability  of  the  rule .  than  the  one 
under  consideration.  Contemplate  110  sep- 
arate answers,  and  as  many  pleas  and  de- 
murrers in  one  suit,  and  the  innumerable 
issues  of  law  and  of  fact  that  would  be 
raised  thereby,  and  the  defense  being  con- 
ducted by  110  different  attorneys,  or  the 
parties  deprived  of  the  right  to  have  the 
counsel  of  their  choice — a  worse  confusion 
could  scarcely  be  imagined.  It  could  be 
likened  unto  the  confusion  of  tongues  at 
the  building  of  the  Tower  of  Babel. 

To  reach  a  final  decree  in  this  case  that 
would  approach  justice  for  all,  by  a  trial 
of  all  these  issues,  and  a  trial  in  accord- 
ance with  our  statutes  and  the  rules  of  law 
and  chancery  provided  for  such  cases,  would 
be  wholly  impr%sticable,  if  not  itnpossible 
No  stronger  or  more  conclusive  argument 
could  be  produced  to  show  that  the  rule 
announced  on  the  former  appeal  is  wrong 
than  would  be  an  attempted  trial  of  this 
case  upon  its  merits,  in  a  chancery  court, 
under  the  prayer  of  the  bill  quoted  above. 

No  error  appearing  in  the  record,  the 
decree  of  the  chancellor  is  affirmed. 

Dowdell,  Ch.  J.,  and  Simpson,  Ander- 
son, McOlellan,  Sayre,  and  SomerYllle, 
JJ.,  concur. 

Petition  for  rehearing  denied  December 
21,  1911. 
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JAMES  D.  QUINN,  Plff.  in  Err., 

v. 

PEOPLE  OF  THE  STATE  OF  COLORADO. 

(61  Colo.  350,  117  Pac.  996.) 

Intoxicating    liqaor  —  determining    age 
of  minor  ~  Inspection  by  Jury. 

The   jury   cannot   determine   the   age   of 
the  purchaser  by  inspection  only  in  a  prose- 


cution for  illegally  selling  liquor  to  a  minor, 
where  at  no  time  during  the  introduction 
of  the  evidence  was  its  attention  called  to 
the  fact  that  the  prosecuting  witness  was 
on  inspection  for  that  purpose. 

(October  2,  1911.)' 

ERROR  to  the  Juvenile  Court  for  the 
City  and  County  of  Denver  to  review  a 
judgment  convicting  defendant  of  selling 
intoxicating  liquors  to  a  minor.    Reversed. 

Tile  facts  are  stated  in  the  opinion. 

Mr.  Richard  Peete  for  plaintiff  in  error. 

Messrs.  Benjamin  Griffith,  Attorney 
General,  and  George  D.  Talbot,  for  de- 
fendant in  error: 

The  age  may  be  arrived  at  by  yiew  or 
inspection. 

State  V.  Arnold,  36  N.  C.  (13  Ired.  L.) 
184;  Garvin  v.  State,  62  Miss.  207;  Com. 
V.  Emmons,  98  Mass.  7;  Hermann  v.  State, 
73  Wis.  248,  9  Am.  St.  Rep.  789,  41  N.  W. 
171;  State  y.  McNair,  93  N.  C.  628. 

Hill,  J.,  delivered  the  opinion  of  the 
court: 

Prosecution  for  selling  intoxicating  li- 
quors to  a  minor;  trial  by  jury;  verdict  and 
judgment  for  the  people;  the  defendant 
brings  the  case  here  for  review  upon  er- 
ror. At  the  close  of  the  people's  case,  as 
well  as  upon  the  motion  for  a  new  trial,  the 
sufficiency  of  the  evidence  to  sustain 
the  conviction  was  challenged.  Lawrence 
Doughty,  the  witness  who  testified  to  the 
purchase  of  the  liquor  at  the  defendant's 
drug  store,  was  not  asked  and  did  not 
testify  to  the  fact  that  he  was  a  minor. 
He  was  not  asked  any  question  concerning 
his  age,  nor  was  any  other  witness  asked 
any  question  concerning  Doughty's  age,  and 
neither  he  nor  any  other  witness  gave  any 
testimony  concerning  his  size,  general  ap- 
pearance, etc.,  pertaining  to  his  age,  or 
otherwise.  In  no  manner,  during  the  in- 
troduction of  the  testimony,  was  the  jury's 


Note.  —  Right  of  jury  in  criminal  case 
to  determine  one's  age  hy  inspection 
or  observation. 

There  is  considerable  diversity  of  con- 
clusions among  the  authorities  which  have 
passed  upon  the  question  stated  in  the  title. 
An  examination  of  the  various  cases  reveals 
holding  that  the  jury  cannot  weight  one's 
a^e  by  inspection  or  observation  where  at- 
tention has  not  been  called  to  the  fact  that 
such  person  was  on  inspection  for  that  pur- 
pose; holdings  that  under  no  circumstances 
can  the  jury  take  one's  appearance  into 
consideration,  the  ground  being  that  such 
evidence  cannot  be  preserved  for  review; 
holdings  that  the  jury  may  consider  per- 
sonal appearance  in  connection  with  other 
evidence  as  to  age;  and  holdings  that  the 
40  UR.A.(N.S.) 


jury  may  determine  age  by  inspection  and 
observation  even  though  there  is  no  other 
evidence  on  the  subject.  The  majority  of 
the  cases  are  to  the  effect  that  the  jury 
may  take  'personal  appearance  into  con- 
sideration in  determining  age,  especially 
where  there  is  conflicting  evidence  upon  the 
issue,  but  it  may  be  of  interest  to  note 
that  every  case,  down  to  QuiNW  v.  People, 
in  which  the  report  shows  that  the  con- 
tention was  made  that  the  jury  could  not 
determine  age  by  inspection  or  observation, 
for  the  reason  that  such  evidence  could  not 
be  preserved  for  review,  the  court  has  bo 
held,  placing  the  decision  upon  that  ground. 
The  first  class  of  cases  above  referred  to 
is  illustrated  by  Quinn  v.  People  and  by 
the  similar  case  of  Com.  v.  Walker,  33 
Pa.   Super.   Ct.    167,   holding  it  reyersible 
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attention  called  to  tlie  appearance  of  the 
witness  in  order  to  take  that  fact  into  con- 
sideration in  passing  upon  his  age.  The 
learned  attorney  general  admits  that  there 
was  no  testimony,  oral  or  documentary,  on 
this  point.  So  the  question  presented  is: 
Can  the  age  of  the  minor  be  determined  by 
inspection  only,  when  at  no  time  during 
the  introduction  of  the  evidence  was  the 
attention  of  the  jury  called  to  the  fact 
that  the  witness  was  on  inspection  for 
that  purpose?  Under  such  a  state  of  the 
record  we  do  not  think  that  there  was  any 
evidence  upoi^  which  a  conviction  could  be 
sustained.  The  gist  of  the  crime  charged 
was  not  the  sale  of  the  liquor;  the  de- 
fendant was  licensed  to  make  sales  of  li- 
quors.    In  order  to  make  it  a  crime,  the 


sale  had  to  be  to  a  minor,  unaccompanied 
by  either  of  his  parents,  etc.,  in  which  case 
the  age  of  the  purchaser  was  the  control- 
ling issue.  While  it  is  true,  where  a  wit- 
ness is  ten  or  twelve  years  of  age,  the  ob- 
servation of  the  jury  as  to  his  appearance, 
in  connection  with  other  evidence  pertain- 
ing to  his  age,  might  be  entitled  to  great 
weight  (even  controlling,  where  the  evi- 
dence is  conflictfng),  yet,  where  the  wit- 
ness is  of  the  age  of  twenty  years  and 
eleven  months,  and  of  the  average  size  and 
appearance  of  a  person  of  that  age,  the 
observation  of  the  jury  from  his  appear- 
ance would  be  absolutely  worthless;  and 
when  standing  alone  would  be  no  evidence 
at  all  upon  the  subject.  The  record  gives 
us  no  intimation,  by  a  description  of  th« 


error  to  submit  the  age  of  the  accused  to 
the  jury  bv  charging  that  it  was  its  privi- 
lege to  judge  bv  his  appearance,  there  hav- 
ing been  no  evidence  offered,  as  to  his  age, 
nor  any  evidence  identifying  him  to  the 
jury,  or  offer  of  his  appearance  in  evidence. 
The  court  said  that  the  better  rule  is  that 
"the  defendant  may  be  identified  and  his 
appearance  called  to  the  attention  of.  the 
jury  as  a  part  of  the  commonwealth's  case, 
and  the  jury  may  take  into  consideration 
such  appearance  in  determining"  the  age 
of  the  accused. 

And  in  New  York,  under  a  statutory  pro- 
vision that  "whenever,  in  any  legal  pro- 
ceeding, it  becomes  necessary  to  determine 
the  age  of  a  child,  the  child  may  be  pro- 
duced for  personal  inspection,  to  enable 
the  magistrate,  court,  or  jury  to  determine 
the  age  thereby,"  it  has  lieen  held  that 
when  produced  as  provided,  it  is  for  the 
jury  to  determine  the  age.  See  People  v. 
Piatt,  1  How.  Pr.  N.  S.  402;  People  v. 
Meade,  24  Abb.  N.  C.  367,  10  N.  Y.  Supp. 
943;  People  v.  Ragone,  64  App.  Div.  498, 
67  N.  Y.  Supp.  23;  People  v.  Dickerson, 
58  App.  Div.  202,  68  N.  Y.  Supp.  715,  and 
People  ex  rel.  Zeigler  v.  Special  Sessions, 
Justices,  10  Hun,  224. 

The  second  class  includes  cases  from  Illi- 
nois, Indiana,  and  Texas.  Thus,  in  Wis- 
trand  v.  People,  213  HI.  72,  72  N.  E.  748, 
it  was  held  that  the  age  of  one  accused  of 
rape,  the  age  being  a  part  of  the  corpus  de- 
licti,  could  not  be  fixed  from  an  inspection 
of  his  person  by  the  jury,  where  there  was 
no  proof  on  the  point  other  than  a  voluti- 
tary  confession,  which  of  itself  was  insuffi- 
cient, in  which  he  stated  his  age  as  forty- 
four  years,  the  grpiind  being  that  although 
the  appearance  of  the  defendant  might  be 
conclusive  evidence  to  the  jury,  it  would 
be  difficult  to  produce  evidence  of  that 
character  for  the  inspection  of  a  court  of 
review.  And  in  Stephenson  v.  State,  28 
Tnd.  272,  which  is  set  out  in  Quinn  v.  Peo- 
PT.E,  the  decision  was  upon  the  flrround  that 
the  Indiana  statutes  give  the  defendant  in 
a  criminal  case  upon  conviction  the  right 
to  present  all  the  evidence  given  in  the 
ease  for  review  in  the  appellate  court,  and 
40  L.R.A.(N.S.} 


that  to  allow  the  court  or  jury  to  deter- 
mine the  defendant's  age  from  his  personal 
appearance,  without  other  evidence,  would 
deprive  him  of  his  right  to  review,  as  the 
state  cannot  avail  itself  of  the  oonrt's  or 
jurors'  knowledge  when  not  in  evidence, 
except  upon  matters  of  which  the  court 
takes  judicial  notice.  So,  in  McGuire  v. 
State,  4  Tex.  App.  Civ.  Gas.  (WiHson)  386, 
15  S.  W.  917,  it  was  held  error  to  instruct 
the  jury  to  judge  from  the  appearance  of 
the  prosecuting  witness  as  to  his  age,  the 
ground  being  that  the  personal  appearance 
of  a  witness  as  seen  by  the  jury  cannot  be 
put  in  the  record  and  judged  of  on  appeal. 

And  in  Ihinger  v.  State,  53  Ind.  251, 
which  is  also  set  out  in  Quinn  v.  Psople, 
the  court,  as  is  therein  shown,  went  still 
farther  by  holding  upon  the  same  grounds 
adopted  in  Stephenson  v.  State,  supra,  that 
the  appearance  of  the  witness  could  not  be 
considered,  even  in  connection  with  com- 
petent evidence  as  to  his  age.  Stephenson - 
V.  State  and  Ihinger  v.  State,  supra,  are 
relied  upon  and  followed  with  approval  in 
Robinius  v.  State,  63  Ind.  235,  which  was 
followed  in  Swigart  v.  State,  64  Ind.  698, 
and  in  Bird  v.  State,  104  Ind.  384,  3  N. 
E.  827,  in  which  it  was  said  that  if  the 
question  were  an  open  one,  one  of  the 
judges  would  be  inclined  to  take  a  differ- 
ent view. 

The  third  class  of  cases,  which  hold  that 
one's  personal  appearance  ma^  be  observed 
by  the  jury  in  connection  with  other  evi- 
dence, for  the  purpose  of  determining  his 
or  her  age,  are,  for  the  most  part,  bare 
statements  to  the  effect  that  the  jury  may 
so  consider  appearance,  without  citation  of 
authority  or  statement  of  reasons  for  the 
conclusion.  Thus,  in  Ck>m.  v.  Phillips,  162 
Mass.  504,  39  N.  E.  109,  followed  in  Com. 
V.  Hollis,  170  Mass.  433,  49  N.  E.  632,  it 
was  held,  without  citing  any  authority, 
that  to  determine  the  age  of  the  prose- 
cutrix the  jury  may  take  into  consideration 
her  appearance  in  connection '  with  her  tes- 
timony, the  court  saying  that  the  appear- 
ance of  a  witness  is  a  proper  element  for 
the  consideration  of  the  jury  \n  weighing 
her  testimony  as  to  age.     And  a  like  con- 
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witness  or  otherwise,  as  to  about  what  his 
age  may  have  been,  or  anything  from  which 
we  can  say  that  there  was  any  evidence  to 
the  effect  that  the  witness  was  a  minor. 

In  Stephenson  v.  State,  28  Ind.  272, 
where  the  age  of  the  defendant  was  ma- 
terial, it  was  held  that  the  age  of  the  ac- 
cused must  be  proven  by  sworn  testimony, 
and  that  the  court  or  jury  could  not  de- 
termine this  fact  for  themselves  from  the 
personal  appearance  of  the  accused  alone. 

The  case  of  Ihinger  v.  State,  53  Ind.  251, 
goes  further.  It  holds  that  the  appear- 
ance of  a  witness  in  respect  to  his  age, 
as  seen  by  the  court  or  jury,  cannot  be 
considered  as  evidence,  either  with  or  with- 
out competent  evidence  of  his  age,  in  deter- 
mining .whether  or  not  the  defendant  acted 
in  good  faith  in  selling  him  the  liquor. 
This  last  case  appears  to  be  reasoned  upon 
the  theory  that  there  is  no  mode  of  putting 
such  evidence  upon  the  record  in  order  that 
it  may  be  passed  upon  by  an  appellate 
tribunal.  Also,  that  on  the  motion  for  a 
new  trial  the  judge  would  have  to  substi- 
tute his  impressions  as  to  the  appearance 
of  the  witness  as  to  age,  for  those  of  the 
jury.  The  court  concluded  that  the  jury 
could  not  consider  the  appearance  of  the 
witness  in  respect  to  his  age,  as  they  viewed 
him,  aside  from  evidence  given  as  to  his 
appearance. 

Other  cases  take  a  contrary  view  and 
hold  that,  where  there  is  a  conflict  of  evi- 
dence as  to  the  age  of  the  witness,  the  jury 
have  the  right  to  consider  his  size,  appear- 


ance, etc.,  to  aid  them  in  coming  to  a  con- 
clusion as  to  his  age.  State  v.  McNair, 
93  N.  C.  628. 

Another  class  of  cases,  under  statutes 
which  sanction  evidence  obtained  hr  r»«w 
in  criminal  cases,  holds  that,  where  tiie 
knowledge  of  the  person  charged  as  to  the 
other  party  being  a  minor  is  material,  the 
jury  might  determine  from  the  personal  ap- 
pearance or  view  only  of  the  party  whether 
the  defendant  knew  or  had  reasonable 
grounds  to  believe  that  the  witness  was 
under  the  age '  of  twenty-one  years  when 
the  act  complained  of  was  committed.  Her- 
mann V.  State,  73  Wis.  248,  9  Am.  St.  Rep. 
789,  41  N.  W.  171.  This  line  of  cases 
would  not  be  altogether  applicable  to  the 
case  at  bar.  Here  the  lack  of  knowledge 
of  the  defendant,  or,  as  alleged  in  this  case, 
that  of  his  clerk,  as  to  the  age  of  the  wit- 
ness, is  immaterial;  and  we,  at  this  time, 
do  not  deem  it  necessary  to  lay  down  any 
rule  as  controlling  in  all  such  cases. 

Our  conclusions  are  that  in  such  cases, 
where  there  is  a  conflict  in  the  evidence 
concerning  the  age  of  the  witness,  the  jury 
should  have  a  right  to  take  into  considera- 
tion his  size,  appearance,  etc.,  in  connec- 
tion with  the  other  evidence,  but  that  when 
it  is  to  be  so  considered,  the  better  rule  is 
to  have  such  description,  appearance,  etc., 
supplied  by  evidence,  which  can  be  proper- 
ly preserved  in  the  record;  but  it  prob- 
ably would  not  be  error  were  this  omitted, 
where  the  jury's  attention  has  been  called 
to  the  appearance  of  the  witness  for  that 


elusion  was  reached  upon  a  similar  state  of 
facts  in  Williams  v.  State,  98  Ala.  52,  13 
Bo.  333;  People  v.  Elco,  131  Mich.  619,  91 
N.  W.  755  (affirmed  on  another  point  on 
rehearing  in  131  Mich.  119,  94  N.  W. 
1069) ;  State  v.  Davis,  237  Mo.  237,  140  S. 
W.  902;  State  v.  McNair,  93  ,N.  C.  628; 
Hunter  v.  State,  6  Okla.  Grim.  Rep.  446, 
119  Pac.  445;  and  State  v.  Sullivan,  68  Vt. 
540,  35  Atl.  479.  And  in  State  v.  Scroggs, 
123  Iowa,  649,  96  N.  W.  723,  it  was  said 
that  "it  may  be  that,  in  connection  with 
her  [prosecutrix]  evidence,  her  appearance 
and  apparent  majority  might  aid  the  jury 
in  determining  the  age  to  which  she  had 
attained,"  citing  Com.  v.  Phillips,  and 
Stephenson  v.  State,  supra,  which  holds  to 
the  direct  contrary.  See  also  State  v.  Wil- 
son, 126  La.  661,  52  So.  981,  wherein  it 
was  held  that  the  judge  could  determine  the 
age  of  the  accused  by  observation,  and  that 
his  conclusion  would  not  be  set  aside,  al- 
though .there  was  evidence  which  conflicted 
therewith.  And  see  Com.  v.  Terry,  16  Pa. 
Super.  Ct.  608. 

Those  cases  in  which  it  is  held  that  the 
jury  may  determine  age  by  inspection  and 
observation  even  when  there  is  no  other  evi- 
dence with  respect  thereto  are  likewise  bare 
announcepients  of  the  conclusions.  Thus, 
in  Com.  v.  Emmons,  98  Mass.  6,  the  court 
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held  that  it  was  not  error  for  the  judge  to 
permit  the  jury  to  determine  by  personal 
inspection  of  a  witness  whether  or  not  he 
was  of  age  at  the  time  of  the  alleged  of- 
fense, without  other  evidence,  it  being  sai<f : 
"There  is  nothing  in  the  bill  of  exceptions 
from  which  it  can  be  inferred  that  the  de- 
fendant was  aggrieved  by  the  ruling  of  the 
court  in  permitting  the  jury  to  judge  wheth- 
er one  of  the  alleged  minors  was  under  age 
from  his  appearance  on  the  stand.  There 
are  cases  where  such  an  inspection  would 
be  satisfactory  evidence  of  the  fact.  It 
certainly  was  not  incompetent  for  the  jury 
to  take  his  ilppearance  into  consideration 
in  passing  on  the  question  of  his  age;  and, 
as  it  does  not  appear  that  this  may  not 
have  afforded  plenary  evidence  of  the  fact, 
the  defendant  fails  to  show  that  he  was 
convicted  on  insuflieient*  evidence,  or  that 
he  has  been  prejudiced  by  the  ruling  of  the 
court."  And  in  State  v.  Arnold,  35  N.  C. 
(13  Ired.  L.)  184,  where  there  was  no  proof 
as  to  age,  it  was  said  that  it  "could  only 
be  judged  of  by  inspection,  and  so  far  as 
that  goes,  it  must  be  taken  to  have  been 
decided  against  the  prisoner,  both  by  the 
court  and  jury." 

And  see  Hermann  v.  State,  73  Wis.  248, 
9  Am.  St.  Rep.  789,  41  N.  W.  .171,  as  set 
out  in  QuiNN  V.  People.  G.  J.  C, 
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purpose.  But  where  no  evidence  has  been 
offered  upon  the  subject,  and  where  the  at- 
tention of  the  jury  has  not  been  called  to 
the  appearance  of  the  witness  for  that*  pur- 
pose, it  is  prejudicial  error  to  accept  the 
finding  of  a  jury  concerning  the  age  of  the 
witness,  when  it  is  material  to  a  conviction, 
with  no  evidence  of  any  kind  upon  the  sub- 
ject. 

Aa  this  error  necessitates  a  reversal  of 
the  judgment,  the  others  urged  will  not  be 
considered.  The  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Gabbert  and  Musser,  JJ.,  concur* 


GEORGIA  SUPREME  COURT. 

C.  L.  KINNEY,  Plff.  in  Err., 

V. 

SOARBROUGH  COMPANY. 

(—  Ga.  — ,  74  S.  E.  772.) 

Contract  —  restraint  of  trade  ~  sales 
agent. 

1.  Where  a  selling  agent  of  a  company 
engaged  in  the  manufacture  and  sale  of 
maps,  who  has  as  his  territory  a  certain 
state,  except  a  few  counties  thereof,  con- 
tracted that  he  would  not,   ''without  the 

Headnotes  by  Lumpkin,  J. 


consent  of  the  company  in  writing,  within 
six  months  after  the  termination  of  this 
contract,  directly  or  indirectly,  or  in  any 
capacity,^  whether  upon  his  own  account  or 
in  connection  with  any  other  person  or  per- 
sons as  salesman  or  agent  of  any  char- 
acter, for  any  other  person,  company,  or 
corporation,  engage  in  any  business  of  a 
character  similar  to  that  conducted  by  the 
company,  which  might  in  any  manner  be 
injurious  to  its  interests,"  such  a  contract, 
without  territorial  limitation,  was  in  gen- 
eral restraint  of  trade,  and  not  enforceable. 

Principal  and   agent  —  salesman  —  em- 
ployment by  rival  —  injunction. 

2.  If  a  salesman  and  local  manager  in  a 
state  for  a  nonresident  corporation,  by  vir- 
tue of  his  position,  became  familiar  with 
the  business  of  the  company  and  its  custo- 
mers, and  took  orders  for  the  delivery  of 
maps  by  such  company,  and  subsequently, 
during  the  term  for  which  he  had  con- 
tracted to  serve  such  company,  broke  his 
contract  with  it,  entered  the  service  of 
another  rival  company  in  the  same  terri- 
tory, failed  to  deliver  to  his  former  employ- 
er orders  taken  for  its  maps,  and,  being 
solvent,  intended  to  deliver  maps  of  the 
second  company  on  such  orders,  he  could  be 
enjoined  from  so  doing. 

Same  —  inducing  breach  of  contracts 
~-  injunction. 

3.  If  such  an  employee,  after  having  brok- 
en his  contract  of  employment,  and  being 
insolvent,  was  seeking  to  induce  other  em- 
ployees of  his  former  employer  to  breach 
their  contracts  of  employment,  and  to  enter 
with  him  upon  the  service  of  the  other  com- 
pany, he  could  be  enjoined  from  so  doing. 


Note,  —  Validity  of  agreement  hy  em- 
ployee not  to  engage  in  competing 
husinesSf  as  affected  by  its  scope  in 
time  and  territorial  extent. 

This  note  is  supplemental  to  a  note  on 
the  same  subject  in  24  L.R.A.(N.S.)  933. 

As  to  the  validity  of  an  agreement  in  re- 
straint of  trade,  ancillary  to  the  sale  of  a 
business  or  profession,  as  aflfected  by  its 
territorial  scope,  see  note  in  24  IIr.A. 
(N.S.)   913. 

As  to  the  divisibility  in  respect  of  time 
or  territorial  extent  of  contracts  in  re- 
straint of  trade,  see  note  in  24  L.R.A.(N.S.) 
942. 

As  to  right,  in  the  absence  of  a  negative 
stipulation,  to  enjoin  a  former  employee 
from  soliciting  business  from  the  customers 
of  his  employer,  see  note  in  31  L.R. A.  ( N.S. ) 
260. 

As  to  the  right  to  an  injunction  to  pre- 
vent an  employee  from  entering  the  serv- 
ice of  a  rival,  in  violation  of  an  agreement, 
see  note  in  31  L.K.A.(N.S.)   249. 

As  to  the  validity  of  an  agreement  by  an 
employee  not  to  engage  in  business  in  com- 
petition with  his  employer,  see  note  in  6 
L.RA.(N.S.)    892. 

As  pointed  out  in  the  note  in  24  L.R.A. 
(N.8.)  933,  which  the  present  note  supple- 
ments, the  question  whether  or  not  a  con- 
40  L.R.A.(N.S.) 


tract  by  an  employee  not  to  engage  in  a 
similar  business  within  a  certain  territory 
IS  so  unreasonably  in  restraint  of  trade  as 
to  render  it  unenforceable  in  a  court  of  equi- 
ty is  not  entirely  governed  by  the  same  rule 
that  is  applied  to  similar  contracts  in  a  sale 
of  a  business  or  profession,  since  contracts 
of  the  former  character,  if  covering  a  large 
territory,  may  violate  public  policy,  because 
the  covenantor's  means  for  procuring  a 
livelihood  for  himself  and  family  are  di- 
minished thereby,  and  he  is  deprived  of  the 
power  of  usefulness,  and  the  public  is  de- 
prived of  the  benefit  of  the  exercise  by  him 
of  his  knowledge  and  skill.  Moreover,  such 
agreements  are  usually  not  based  on  any 
consideration  other  than  present  employ- 
ment, and  because  of  the  difference  in  the 
position  of  the  parties,  the  employee  may 
be  coerced  into  an  oppressive  agreement. 

Indeed,  the  doctrine  has  been  asserted, 
though  not  applied,  that  the  law  will  not 
permit  a  man  to  bind  himself  by  con- 
tract not  to  pursue  at  any  time  or  at  any 
place  the  calling  whereby  he  earn^  his  live- 
lihood, because,  being  so  bound,  he  may 
become  a  charge  upon  the  community. 
Moorman  ▼.  Parkerson,  127  La.  835,  64  So. 
47. 

This  distinction  is  well  made  in  Allen 
Mfg.  Co.  V.  Murphy,  a  court  of  appeals 
case,  reported  in  23  Out.  L.  Rep.  467,  revers- 
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Injunction  —  modlflcation. 

4.  Direction  is  given  that  the  injunction 
be  modified  in  accordance  with  this  de- 
cision. 

(April    11,    1912.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  enjoin 
defendant  from  delivering  maps  of  a  com- 
petitor on  any  orders  taken  while  in  plain- 
tiff's employment,  from  engaging  in  the 
map  business  for  a  certain  time  from  the 
termination  of  bis  contract  with  the  plain- 


tiff, and  from  inducing  agents  of  plaintiff 
to  breach  their  contract.    Affirmed  in  part. 

Statement  by  linmpkin,  J.: 

The  Scarbrough  Company,  a  corporation 
of  the  state  of  Maine,  filed  an  equitable 
petition  against  C.  L.  Kinney,  alleging  in 
substance  as  follows:  The  defendant  is 
indebted  to  the  plaintiff  in  the  sum  of 
$727.96  on  an  itemized  bill.  He  was  em- 
ployed by  the  plaintiff  as  salesman  and 
local  manager  for  the  sale  of  maps,  under 
a  written  contract,  for  a  territory  to  bo 
assigned  to  him.    On  or  about  January  1, 


ing  22  Ont.  L.  Rep.  539,  20  Ann.  Cas.  657. 
On  this,  point  Moss,  C.  J.  O.,  says:  "Re- 
straints which  may  fairly  be  regarded  as 
entirely  reasonable  when  imposed  in  con- 
nection with  the  sale  of  a  business  or  good 
will,  or  with  the  transfer  of  patent  rights 
or  of  a  trade  secret,  or  with  the  dissolution 
of  a  partnership,  should  not  be  accepted  in 
all  cases  as  necessarily  or  even  approxi- 
mately applicable  to  restraints  imposed  up- 
on employees  to  whom  the  only  considera- 
tion for  their  covenant  is  employment  and 
receipt  of  wages  or  remuneration  for  a  more 
or  less  certain  number  of  years.  Such  per- 
sons are  ordinarily  not  on  the  same  plane 
with  one  who  has  disposed  of  a  very  exten- 
sive business,  which,  by  its  very  nature, 
embraces  world-wide  interests  and  connec- 
tions, and  involves  dealings  and  transac- 
tions with  most  of  the  nations  of  the  globe, 
and  has  received  therefor  a  very  large  sum 
by  way  of  purchase  money." 

The  case  immediately  preceding  holds 
that  a  restriction  which  practically  drives 
an  employee  out  of  the  only  position  in 
which  he  is  at  all  adept,  unless  he  quits  the 
Dominion  of  Canada,  is  invalid  in  toto, 
because  not  reasonably  necessary  for  the 
protection  of  his  employer's  business,  which 
was  to  manufacture  and  deal  in  apparel 
and  pressed  goods  of  all  kinds,  in  the  ma- 
chinery, raw  materials,  ingredients,  uten- 
sils, and  appurtenances  necessary  to  such 
manufacture,  and  to  carry  on  a  general 
laundry  business,  and  to  manufacture  and 
deal  in  the  machinery,  appurtenances,  and 
ingredients  pertaining  thereto,  where  there 
are  many  places  in  the  Dominion  to  which 
no  part  of  such  business  extends. 

The  contrary  doctrine  is,  however,  appar- 
ently asserted  in  Eureka  Laundrv  Co.  v. 
Long.  146  Wis.  205,  36  L.R.A.(KS.)  119, 
131  N.  W.  412,  holding  that  it  makes  no 
substantial  difference  whether  such  a  restric- 
tion is  contained  in  a  term  of  sale  or  in  a 
term  of  hiring.  The  court  reasons  that  if 
it  is  lawful  and  proper  to  protect  a  busi- 
ness about  to  be  acquired,  against  a  com- 
peting buiiness  by  the  seller,  it  is  equally 
lawful  to  protect  an  established  business 
from  competition  by  an  employee  who  has 
become  familiar  therewith.  The  court,  how- 
ever, asserts  as  the  proper  test  to  be  ap- 
plied in  determining  the  validity  of  such  a 
restriction,  the  rule  which  would  apply 
where  the  distinction  is  made  between  such 
40  L.R.A.(N.S.) 


restrictions  where  incorporated  in  a  con- 
tract for  the  sale  of  a  business,  and  an  em- 
ployment contract,  except  that  the  question 
whether  the  restriction  is  unreasonable  be- 
cause prejudicial  to  public  interest  is  not 
considered,  the  court  asserting  that  such 
contracts  must  be  held  to  be  valid  when 
reasonably  necessary  for  the  fair  protection 
of  the  employer's  business  rights,  and  not 
unreasonably  restricting  the  rights  of  the 
employee,  due  regard  being  had  to  the  sub- 
ject-matter of  the  contract  and  the  circum- 
stances and  the  conditions  under  which  it 
is  to  be  performed.  It  may  very  properly 
be  urged,  however,  that  the  latter  clause  of 
the  rule,  as  asserted,  would  really  require 
that  a  distinction  be  made  between  the  two 
classes  of  contracts  mentioned. 

Without  referring  to  the  distinction  men- 
tioned, it  has  been  held  that  an  agree- 
ment in  a  contract  for  the  employ- 
ment of  &  person  as  driver  of  a  laundry 
wagon  over  a  specified  route  in  a  city,  that 
the  employee  will  not,  during  such  em- 
ployment, or  for  two  years  thereafter,' so- 
licit patronage  of  this  character  from  the 
employer's  customers  on  the  route  covered 
by  the  employee,  and  also  that  he  will  not 
engage,  either  directly  or  indirectly,  in  a 
c(nnpeting  business  in  that  section  of  the 
city  included  in  his  route,  is  a  valid  limi- 
tation, and  will  be  protected  by  injunction. 
Jewel  Tea  Co.  t.  Novak,  146  Wis.  224,  131 
N.  W.  416. 

But  an  agreement  by  an  employee  not 
to  engage  in  a  competing  business  in  a  city 
during  the  life  of  a  contract  of  employment 
will  not  be  enforced  by  enjoining  a  breach 
thereof  after  the  contract  has  been  ter- 
minated by  the  employee  quitting  his  em- 
ployment. Ibid.;  Columbia  College  T.  Tun- 
berg,  64  Wash.  19,  116  Pac.  280. 

However,  a  proprietor  of  a  large  busi- 
ness, on  hiring  for  a  fixed  term,  subject  to 
sooner  termination  on  notice,  an  employee 
to  occupy  a  superior  and  managerial  posi- 
tion, wherein  he  will  be  possessed  with  all 
of  his  employer's  trade  secrets,  may  law- 
fully provide  that  during  the  term  of  said 
employment  the  employee  shall  not  enter 
the  service  of  a  competing  concern,  and 
the  breach  of  mirh  an  ajfr^mpnt  will  be 
restrained.  MeCaU  Co.  v.  Wright,  198  ^ 
y.  143,  31  L.R,A.(N.S.)  249,  91  N.  E.  616. 

A.   G.   8. 
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1011,  the  plaintiff  assigned  to  him  the  ter- 
ritory of  the  state  of  Georgia,  except  nine 
oountiea  thereof,  which  were  attached  to 
the  Alabama  territory,  with  the  consent  of 
the  defendant.  The  contract  contained  the 
following  clause:  "It  is  further  expressly 
agreed  by  and  between  the  parties  hereto 
that,  inasmuch  as  the  company  must,  in 
the  nature  of  the  case,  instruct  the  sales- 
man as  to  its  particular  system  and  meth- 
od of  doing  business,  and  communicate 
facts  to  him  in  confidence,  said  salesman 
shall  not,  without  the  consent  of  the  com- 
pany in  writing,  within  six  months  after 
the  termination  of  this  contract,  directly 
or  indirectly,  or  in  any  capacity,  whether 
upon  his  own  account  or  in  connection  with 
any  other  person  or  persons,  as  salesman 
or  agent  of  any  character  for  any  other 
person,  company,  or  corporation,  engage 
'  in  any  business  of  a  character  similar  to 
that  conducted  by  the  company,  which  might 
in  any  manner  be  injurious  to  its  inter- 
ests." Under  the  terms 'of  the  contract,  as 
amended  by  the  agreement  of  the  parties, 
the  defendant  was  obligated  to  continue  in 
the  serrice  of  the  plaintiff  for  at  least  one 
year  from  October  28,  1910.  In  order  to 
equip  the  defendant  for  the  discharge  of  his 
duties  as  salesman  and  manager  for  the 
plaintiff,  it  was  necessary  to  impart  to  him 
information  as  to  the  confidential  details 
of  the  plaintiff's  business,  which  he  ex- 
pressly agreed  to  keep  in  confidence,  and 
the  possession  of  such  information  by  the 
defendant  in  the  senrice  of  a  competing 
eonoem  making  and  selling  maps  renders 
it  impossible  for  the  defendant  to  comply 
with  his  obligation  to  keep  such  informa- 
tion confidential.  On  J'ebruary  13,  1911, 
the  defendant  wrote  to  the  plaintiff,  stat- 
ing that  he  had  175  orders  in  Atlanta,  and 
that  thereafter  he  would  report  weekly. 
At  the  time  this  letter  was  written  the  de- 
fendant was  either  negotiating  with  a  rival 
map  company  having  its  principal  office  in 
Atlanta,  to  enter  its  employment,  or  had 
already  agreed  to  enter  its  employment. 
The  defendant  had  not  complied  with  his 
duties  as  to  sending  in  reports,  etc.,  and 
plaintiff's  treasurer  determined  to  make  a 
personal  visit  to  Atlanta  to  investigate  the 
situation.  On  February  18th  the  defend- 
ant wrote  to  the  treasurer,  advising  him 
not  to  come,  that  he  had  quit  selling  the 
plaintiff's  maps,  and  it  would  be  useless 
for  the  treasurer  to  make  the  trip.  The 
treasurer,  nevertheless,  went  to  Atlanta, 
and  advised  the  defendant  of  the  irrepar- 
able injury  that  would  follow  to  the  plain- 
tiff if  the  defendant  insisted  on  taking  em- 
ployment with  a  rival  or  competitor,  and 
endeavored  to  induce  the  defendant  not  to 
do  so,  but  to  continue  in  the  service  of  the 
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,  plaintiff.  The  defendant  declined  to  do  so, 
and  entered  the  service  of  the  rival  com- 
pany as  an  agent.  The  defendant  failed 
and  refused  to  report  to  the  plaintiff  the 
names  and  addresses  of  the  persons  from 
whom  he  secured  the  175  orders.  Such  or- 
ders were  procured  by  the  defendant  while 
actually  in  the  service  of  the  plaintiff. 
Upon  information  and  belief  the  plaintiff 
charges  that  the  'defendant  intends  to  fill 
such  orders  with  the  maps  of  the  Hudgins 
Company,  the  rival  company  with  which  he 
has  taken  service,  instead  of  furnishing  the 
plaintiff  with  information  with  which  it 
can  fill  such  orders.  New  maps,  based  on 
the  census  of  1910,  will  probably  be  de- 
livered very  shortly,  and  it  is  neoesi^ary  to 
enjoin  the  defendant  from  delivering  the 
maps  of  the  Hudgins  Company  upon  the 
orders  taken  for  the  plaintiff.  The  defend- 
ant is  constantly  endeavoring  to  "buy  off" 
the  salesmen  and  other  agents  and  repre- 
sentatives of  plaintiff  in  the  territory  of 
Georgia,  and  to  induce  them  to  breach  their 
contracts  with  the  plaintiff.  The  prayers 
were  that  the  plaintiff  have  judgment  for 
the  amount  of  its  account  against  the  de- 
fendant; that  the  defendant  be  enjoined 
from  delivering  any  maps  of  the  Hudgins 
Company  on  any  orders  taken  by  the  de- 
fendant while  in  the  employment  of  the 
plaintiff;  that  the  defendant  be  enjoined 
from  taking  orders  or  engaging  in  the  map 
business  with  the  Hudgins  Company  or 
with  any  other  company  making  and  sell- 
ing maps  in  the  territory  of  the  state  of 
Georgia,  for  a  period  of  at  least  six  months 
from  the  legal  termination  of  the  contract 
between  the  parties;  that  the  defendant  be 
enjoined  from  persuading  or  endeavoring  to 
persuade  the  agents  and  salesmen  of  the 
plaintiff  from  leaving  its  service,  or  from 
in  any  wise  interfering  with  plaintiff's  field 
officers  or  organization  for  the  conduct  of 
its  business,  and  for  process  -and  general 
relief.  By  amendment  it  was  alleged  that 
on  May  16th  the  defendant  filed  his  peti- 
tion in  voluntary  bankruptcy,  and  was  duly 
adjudged  a  voluntary  bankrupt.  It  was 
also  alleged  that  the  plaintiff  was  engaged 
in  the  business  of  selling  maps  throughout 
the  United  States  and  Canada,  with  of- 
fices also  in  London  and  Paris. 

The  defendant  denied  breaking  his  con- 
tract, or  that  he  had  taken  orders  for  the 
plaintiff  which  he  intended  to  fill  with 
maps  of  the  Hudgins  Company.  He  alleged 
that  on  or  about  December  20,  }910,  he 
ceased  to  work  for  the  plaintiff,  and  since 
that  date  has  not  worked  for  them  or  taken 
orders  for  them;  that  about  February  23d 
the  treasurer  of  the  plaintiff  expressly 
agreed  with  defendant  that  the  contract 
set  out  by  the  plaintiff  was  no  longer  bind- 
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ing  upon  either  party,  and  expressly  re- 
lieved the  defendant  of  all  responsibility 
or  obligation  under  it;  and  that  the  treas- 
urer offered  to  make  an  entirely  new  con- 
tract with  the  defendant,  but  after  con- 
sideration the  latter  declined  it.  He  de- 
nied that  he  had  received  any  confidential 
or  peculiar  information  .  or  instructions 
from  the  plaintiff,  and  alleged  that  the 
nature  of  the  services  whicll  he  agreed  to 
render  were  of  an  ordinary,  and  not  of  an 
expert  or  peculiar,  nature.  He  set  up  that 
the  only  negative  covenant  contained  in  the 
contract,  preventing  his  entering  the  service 
of  another  company  after  termination  of 
his  contract  with  the  plaintiff,  was  in  gen- 
eral restraint  of  trade  and  not  enforceable. 
On  the  hearing,  conflicting  evidence  was 
introduced.  The  presiding  judge  granted 
the  injunction  prayed  for  by  the  plaintiff 
upon  its  filing  a  damage  bond  in  the  sum 
of  $1,000,  if  exception  should  be  taken  and 
the  judgment  reversed.    Defendant  excepted. 

• 

Messrs.  Dorsey  &  Shelton,  for  plaintiff 
in  error: 

An  agreement,  without  limitations  as  to 
space  or  territory,  not  to  carry  on  a  par- 
ticular trade  or  business,  said  trade  in  it- 
self being  lawful,  is  unenforceable,  as  being 
against  the  policy  of  the  law.  Such  a  con- 
tract has  been  held  to  be  in  general  re- 
straint of  trade,  and  therefore  null,  void, 
and  unenforceable. 

Seay  v.  Spratling,  133  Ga.  27,  65  S.  E. 
137;  Burney  v.  Ryle,  91  Ga.  701,  17  S.  E. 
986;  Hammond  v.  Georgian  Co.  133  Ga. 
1,  66  S.  E.  124;  Jones  v.  Van  Winkle  Gin 
&  Mach.  Works,  131  Ga.  336,  17  L.R.A. 
(N.S.)  848,  127  Am.  St.  Rep.  235,  62  S. 
E.  236;  Stein  v.  National  Life  Asso.  106 
Ga.  821,  46  L.R.A.  150,  32  S.  E.  616. 

Mr.  Alexander  W.  Smith,  Jr.,  with 
Messrs.  Smith,  Hammond,  &  Smith,  for 
defendant  in  error: 

Equity  will  enjoin  an  employee  from  en- 
tering the  service  of  a  rival  concern,  pro- 
vided there  is  a  reasonable  limitation  as  to 
time,  the  only  limitation  as  to  territory 
being  the  scope  of  the  employer's  business, 
and  the  fact  of  rivalry  or  competition  be- 
tween the  first  and  second  employers. 

Carter  v.  Ailing,  43  Fed.  208;  Harrison 
V.  Glucose  Sugar  Ref.  Co.  68  L.R.A.  915, 
53  C.  C.  A.  484,  116  Fed.  304;  Knapp  v. 
S.  Jarvis  Adams  Co.  70  C.  C.  A.  636,  135 
Fed.  1008;  Frame  v.  Ferrell,  92  C.  C.  A. 
374,  16Q  Fed.  702;  Turner  v.  Abbott,  116 
Tenn.  718,  6  L.R.A.(N.S.)  892,  94  S.  W. 
64,  8  Ann.  Cas.  150;  Taylor  Iron  &  Steel 
Co.  v.  Nichols,  73  N.  J.  Eq.  684,  24  L.R.A. 
(N.S.)  933,  133  Am.  St.  Rep.  753,  69  Atl. 
186;  McCall  Co.  v.  Wright,  198  N.  Y.  143, 
31  L.R.A.(N.S.)  249,  91  N.  E.  516. 
40  L.R.A.(N.S.) 


Equity  will  protect  trade  secrets  by  in- 
junction. 

Vulcan  Detinning  Co.  v.  ^American  Can 
Co.  72  N.  J.  Eq.  387,  12  L.R.A.(N.S.)  102, 
67  Atl.  339;  Stevens  &  Co.  v.  Stiles,  29  R. 
I.  399,  20  L.R.A.(N.S.)  933,  71  Atl.  802, 
17  Ann.  Cas.  140;  Simms  v.  Burnette,  65 
Fla.  702,  16  L.R.A.(N.S.)  389,  127  Am.  St. 
Rep.  201,  46  So.  90,  16  Ann.  Gas.  690. 

Lumpkin,  J.,  delivered  the  opinion  of 
the  court: 

1.  Two  divergent  lines  of  decisions  have 
arisen  in  regard  to  the  territorial  limita- 
tion necessary  for  the  upholding  of  con- 
tracts in  restraint  of  trade,  in  connection 
with  a  sale  of  a  business  and  good  will, 
the  retiring  of  a  partner,  or  the  like.  Two 
points  of  view  affect  this:  First,  looking 
at  the  matter  with  a  special  consideration 
of  the  parties  inimediately  concerned  and 
their  protection;  and,  second,  viewing  it 
from  the  standpoint  of  the  public,  and  the 
interest  which  it 'has  in  the  freedom  of 
trade,  and  in  not  having  parties  cut  off 
from  a  means  of  livelihood,  thus  tending 
to  diminish  the  resources,  wealth,  and  use- 
ful population  of  the  state  or  country.  Tn 
the  earlier  English  cases  the  rule  was  quite 
stringently  declared  against  contracts  in 
restraint  of  trade,  and  it  was  thought  to 
have  been  fully  adjudicated  that  contracts 
in  restraint  of  trade,  without  territorial 
limitation,  would  not  be  upheld,  as  being 
against  public  policy.  Year  Book  2  Henry 
V,  pi.  26;  Claygate  v.  Batchelor,  Owen,  143; 
Price  V.  Green,  16  Mees.  &  W.  346,  16  L.  J. 
Exch.  N.  S.  108,  9  Jur.  880,  6  Eng.  Rul. 
Cas.  406.  Contracts  in  restraint  of  trade 
within  a  limited  area,  and  reasonable  in 
their  nature,  came  to  be  recognized  and  en- 
forced as  not  being  in  general  restraint.  In 
later  English  cases  the  older  ones  have  been 
explained  as  being  cases  in  which  the  ter- 
ritory over  which  the  restraint .  operated 
was  greater  than  was  necessary  to  protect 
the  business  of  the  contracting  party.  The 
earlier  decisions  had  been  followed  in  nu- 
merous jurisdictions  before  this  explana- 
tion, and  a  number  of  courts  adhered  to 
the  rule.  It  is  considered  in  such  jurisdic- 
tions that,  where  the  area  within  which  the 
limitation  operates  is  so  large  as  to  cause 
the  public  interest  to  suffer,  the  contract 
cannot  be  upheld,  although  the  business 
sought  to  be  protected  may  extend  over  the 
entire  area.  On  the  other  hand,  some  of  the 
state  and  Federal  courts  have  followed  the 
modern  English  view,  and  hold  that,  if  the 
area  over  which  the  restraint 'is  to  operate 
is  not  greater  than  thrft  covered  by  the 
business  to  be  protected,  it  is  not  against 
public  policy,  although  it  may  include  the 
entire  country.    1  Page,  Contr.  §§  375-379, 
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Without  undertaking  to  discuss  how  large 
an  area  may  be  embraced  in  a  contract  in 
restraint  of  trade,  if  reasonably  necessary 
for  the  protection  of  the  good  will  of  a 
business  transferred,  it  is  settled  in  this 
state  that  a  contract  in  restraint  of  trade 
without  territorial  limitation  is  contrary 
to  pub]  10  policy  and  unenforceable.  Civil 
Code  1910,  §  4253;  Seay  v.  Spratling,  133 
Ga.  27,  65  S.  E.  137.  We  are  not  now 
dealing  with  contracts  of  monopoly,  strict- 
ly so  called,  or  contracts  merely  agreeing 
not  to  do  business,  without  being  ancillary 
to  a  sale  of  business  or  good  will.  They 
may  involve  another  feature. 

The  jurisdiction  of  equity  to  enjoin  a 
person  from  doing  business  or  performing 
service  of  a  certain  character  has  generally 
been  invoked  under  one  of  four  heads:  (1) 
Where  there  has  been  a  sale  of  a  business 
and  good  will,  with  an  ancillary  agreement 
by  the  seller  not  to  engage  in  the  business 
in  a  certain  territory.  (2)  Contracts  by 
which  an  employee  agrees  to  give  his  en- 
tire service  to  the  employer,  which  some- 
times include  an  express  negative  covenant 
not  to  serve  any  other  person '  within  a 
fixed  time  and  territory.  In  such  cases  the 
negative  covenant  will  not  be  enforced  by 
injunction,  unless  the  services  are  of  a 
peculiar  merit  or  character,  and  cannot  be 
performed  by  others.  Hammond  v.  Geor- 
gian Co.  133  Ga.  1  (3),  65  S.  E.  124.  Con- 
tacts binding  one  to  desist  from  the  prac- 
tice of  a  learned  profession.  (4)  A  con- 
tract by  an  employee,  ancillary  to  his  con- 
tract of  employment,  not  to  engage  in  a 
competing  business,  for  himself  or  as  an 
employee  of  another.  In  the  present  case 
the  effort  to  obtain  an  injunction  is  made 
under  the  last  head  mentioned.  The  gen- 
eral principles  as  to  territorial  limitation 
upon  restraint  of  trade,  above  mentioned, 
are  applicable  to  all  of  the  subdivisions  of 
that  topic,  though  each  may  have  some  dif- 
ferentiating features.  Indeed,  the  courts 
have  shown  greater  reluctance  in  reference 
to  enjoining  a  man  from  performing  per- 
sonal service  or  labor  than  from  conduct- 
ing a  business. 

It  was  contended  in  behalf  of  the  defend- 
ant in  error  that  in  Bakestraw  v.  Lanier, 
104  Ga.  188,  201,  69  Am.  St.  Bep.  154,  30 
6.  E.  735,  741,  a  distinction  was  made  be- 
tween a  contract  binding  one  to  desist  from 
the  practice  of  a  learned  profession  and  a 
contract  binding  a  person  who  has  sold  out 
a  mercantile  or  other  kind  of  business,  and 
the  good  will  connected  therewith,  not  to 
again  engage  in  that  business.  This  is 
true,  but  the  distinction  was  not  that  in 
the  former  contract  no  limitation  as  to 
space  was  necessary,  but  that  a  reasonable 
limitation  as  to  time  was  also  necessary. 
40  L.R.A.(N.8.) 


After  referring  to  contracts  in  generi^l  and 
partial  restraint  of  trade,  Mr.  Justice  Lit- 
tle said:  "We  test  this  contract  by  the 
rules  before  referred  to,  and  find  it  sup- 
ported by  a  legal  consideration.  Being 
limited  as  to  space,  although  unlimited  as 
to  time,  we  find  that  it  may  properly  be 
classed  among  contracts  in  partial  restraint 
of  trade.  When  we  seek  its  terms  to  ascer- 
tain whether  it  is  reasonable,  made  to  pro- 
tect the  promisee,  and  not  oppressive  on 
the  promisor,  we  find  that  the  facts 
were  such  as  to  render  the  limitation  arbi- 
trary and  unreasonable.  Thus  it  was  held 
that  in  such  a  case,  not  only  must  the 
restraint  of  trade  be  partial,  and  not  gen- 
eral, but  it  must  also  be  proportioned  to 
the  legitimate  object  to  be  subserved,  and 
not  unreasonable  in  character.  If  the  doc- 
trine of  that  case  be  applied  to  the  present 
one,  it  will  not  help  the  plaintiff.  We  are 
aware  that  there  are  a  number  of  cases 
which  have  sustained  agreements,  ancillary 
to  emplo3anent,  that  the  employee  would 
not  enter  into  the  service  of  a  competitor 
or  rival  of  the  employer  for  a  specified  time 
after  leaving  his  service.  In  some  of  them 
there  was  a  limitation  as  to  space.  In 
some,  courts  which  follow  the  modem  Eng- 
lish rule  above  mentioned  looked  at  the 
matter  from  the  standpoint  of  reasonable 
protection  entirely.  But  we  are  of  the  opin- 
ion that  oiur  decisions  require  a  limitation 
as  to  space,  and  that  this  rule  applies  to 
the  present  case  as  well  as  to  one  in  which 
there  has  been  a  sale  of  property  and  .good 
will.  We  therefore  hold  that  the  provision 
of  the  contract  here  involved,  which  was 
unlimited  as  to  space,  was  not  enforceable. 

2.  It  does  not  appear  that  any  secret 
formula  or  technical  trade  secrets  were  in- 
volved. But  there  was  evidence  tending  to 
show  that  the  defendant,  by  virtue  of  his 
position,  had  acquired  knowledge  of  the 
customers  of  the  plaintiff;  that,  while  pre- 
tending to  be  acting  in  their  interest,  in- 
forming them  that  he  had  taken  a  number 
of  orders,  and  promising  to  make  reports, 
he  had  actually  contracted  to  represent  a 
rival  company;  that  he  pursued  a  policy  of 
double  dealing  for  some  time;  that,  when 
he  finally  left  the  employment  of  the  plain- 
tiff, and  notified  them,  of  the  fact,  he  failed 
to  deliver  to  them  the  orders  which  he 
previously  reported  that  he  had  taken;  and 
that  he  intended  to  fill  such  orders  with 
maps  furnished  by  his  new  employer.  This 
can  be  prevented  by  injunction;  and  on  the 
interlocutory  hearing  the  questions  of  fact 
involved  were  for  the  consideration  of  the 
presiding  judge. 

3.  Furthermore,  there  was  evidence  tend- 
ing to  show  that  the  defendant  had  sought 
to  induce  his  successor  in  the  employment 
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of  the  plaintiff  to  violate  the  contract  of 
empfoyment  with  the  plaintiff  and  to  join 
him  in  the  new  employment,  and  that  he 
boasted  that  he  had  induced  some  of  the 
plaintiff's  employees  to  leave  its  service  and 
take  positions  with  the  new  employer.  As 
if  to  emphasize  the  fact  that  the  plaintiff 
had  no  adequate  remedy  at  law  for  the 
injuries  thus  done,  the  defendant  proceeded 
to  go  into  voluntary  bankruptcy.  Aside 
from  the  question  of  restraint  of  trade  in- 
volved in  the  preceding  discussion,  such  con- 
duct on  the  part  of  a  trusted  employee 
furnished  sufficient  basis  to  authorize  a 
temporary  injunction  as  to  this  matter. 
It  is  true  that  the  defendant  denied  most 
of  the  allegations  of  the  plaintiff,  and 
claimed  that  he  had  been  voluntarily  re- 
leased from  its  service.  But  the-  presiding 
judge  was  not  compelled  to  accept  his  theory 
of  the  transaction,  and  there  was  sufficient 
evidence  on  which  to  base  an  injunction 
touching  the  matters  last  mentioned. 

It  was  argued  on  behalf  of  the  defendant 
that  injunction  should  not  be  granted  to 
protect  the  contracts  of  the  plaintiff  with 
its  other  employees  against  interference  by 
this  insolvent  exemployee;  and  in  support 
of  this  position  were  cited  the  cases  of 
Stein  V.  National  Life  Asso.  105  Ga.  821, 
46  L.R.A.  150,  32  8.  E.  615,  and  Jones 
v.Van  Winkle  Gin  &  Mach.  Co.  131  Ga. 
336,  17  L.R.A.(N.S.)  848,  127  Am.  St.  Rep. 
235,  62  S.  E.  236.  But  in  each  of  those 
cases  it  was  distinctly  declared  that  no 
question  of  inducing  violation  of  contracts 
was  involved.  On  the  general  subject,  see 
Beekman  v.  Marsters,  195  Mass.  205,  80 
N.  E.  817,  11  L.Rj^.(N.S.)  201,  and  note, 
122  Am.  St.  Rep.  232,  11  Ann.  Cas.  332; 
Employing  Printers*  Club  v.  Dr.  Blosser  Co. 
122  Ga.  509  (2),  69  L.R.A.  90,  106  Am. 
St.  Rep.  137,  50  S.  E.  353,  2  Ann.  Cas. 
694. 

4.  In  so  far  as  the  injunction  restrained 
the  defendant  from  taking  orders  or  engag- 
ing in  the  map  business  with  the  second 
company  for  six  months  from  the  termina- 
tion of  the  contract  existing  between  him 
and  the  plaintiff,  it  must  be  reversed.  In 
so  far  as  it  was  sought  to  enjoin  the  de- 
fendant from  delivering  maps  of  the  new 
company  on  orders  taken  by  the  defendant 
while  in  the  employment  of  the  plaintiff, 
and  from  inducing  or  endeavoring  to  induce 
the  agents  and  salesmen  of  the  plaintiff  to 
violate  their  contracts  with  the  plaintiff, 
and  leave  its  service,  in  violation  thereof, 
the  injunction  was  authorized.  Direction 
is  given  that  the  injunctive  order  be  modi- 
fied so  as  to  accord  with  this  decision. 

The  plaintiff  in  error,  having  obtained  a 
40  l/,R,A.(N.S.) 


I  material  modification  of  the  judgment,  is 
entitled  to  costs  of  the  exception. 

Judgment  affirmed  in  part  and  reversed 
in  part,  with  direotioni 

All  the  Jiutioea  concur. 


IOWA    8UPBBMB    COURT. 

STATE  OF  IOWA 
v. 

JOE  DEWET  et  al^  Appts. 

(—  Iowa,  — ,  136  N.  W.  633.) 

Kidnapping  ~  possession  by  parent  ^ 
liability. 

1.  Neither  a  father  nor  his  assistant  is 
guilty  of  kidnapping  where  they  obtain  by 
misrepresentation  peaceable  possession  of  his 
child  from  its  mother,  who  has  begun  di- 
vorce proceedings  against  the  father,  but 
no  order  has  b^n  made  affecting  the  cus- 
tody of  the  child. 

Criminal  law  —  transcripts  of  evidence 
—  right  to, 

2.  A  defendant  with  property  and  one 
who  does  not  intend  to  press  his  appeal 
are  not  entitled  to  free  transcripts  of  notes 
of  evidence  taken  at  the  trial. 

(June  5,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Calhoun  Coun- 
ty, convicting  them  of  conspiring  to  kid- 
nap certain  children.     Reversed  in  part. 

Statement  by  Sherwin,  J.; 

The  defendants  were  convicted  of  the 
crime  of  conspiracy  to  commit  a  felony; 
to  wit,  to  kidnap  the  two  minor  children  of 
the  defendant  Joe  Dewey.  The  defendants 
appeal. 

Mr.  W.  £3.  Gray,   for  appellants; 

A  father  who  takes  possession  of  his 
minor  child  from  its  mother  or  other  per- 
son, where  its  custody  has  not  been  award- 
ed to  her  or  them  by  a  competent  tribunal, 
does  not  commit  the  crime  of  kidnapping. 

Com.  V.  Myers,  146  Pa.  24,  23  Atl.  164; 
Bums  V.  Com.  129  Pa.  138,  18  Atl.  756; 
Hunt  V.  Hunt,  94  Ga.  257,  21  S.  E.  515; 
State  V.  Angel,  42  Kan.  216,  21  Pac.  1075; 
State  V.  Beslin,  19  Idaho,  185,  112  Pac 
1065;  John  v.  State,  6  Wyo.  203,  44  Pac. 
51;   Biggs  V.  State,   13  Wyo.  94,  77  Pac. 

Note.  —  The  question  whether  the  taking 
of  a  child  by  or  at  the  instance  of  one  par- 
ent, from  the  custody  of  the  other  parent, 
constitutes  kidnapping,  is  considered  in 
the  note  to  State  v.  Brandenberg,  32  I^J^4« 
(N.S.)   845, 
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901;  Re  King,  66  Kan.  695,  67  L.Rj^.  783, 
97  Am.  St.  Bep.  399,  72  Pac.  263;  Re  Peck. 
66  Kan.  693,  72  Pac.  265;  State  ▼.  Brand- 
enburg, 232  Mo.  531,  32  LJIA.(N.S.)  845, 
134  8.  W.  529. 

The  person  who  assists  the  father  under 
these  ciroumstanoes  to  obtain  possession  of 
his  minor  child  or  children  has  not  com- 
mitted the  crime  of  kidnapping. 

Com.  V.  Myers,  146  Pa.  24,  23  Atl.  164; 
State  ▼.  Beslin,  19  Idaho,  185,  112  Pac. 
1055;  John  v.  State,  6  Wyo.  203,  44  Pac. 
51;  State  y.  Angel,. 42  Kan.  216,  21  Pac. 
1075. 

It  is  immaterial  how  reprehensible  their 
actions  may  have  been. 

John  y.  State,  6  Wyo.  203,  44  Pac.  51; 
State  y.  Beslin,  19  Idaho,  185,  112  Pac. 
1055. 

It  is  no  crime  for  a  number  of  percfons 
to  confederate,  agree,  or  conspire  together 
to  do  an  act  that  is  lawful  in  itself. 

Com.  y.  Myers,  146  Pa.  24,  23  Atl.  164; 
United  States  y.  Goldberg,  7  Biss.  175,  Fed. 
Gas.  No.  15,223. 

Upon  a  reasonable  showing  of  inability 
of  a  person  found  guilty  of  a  crime  to  have 
the  shorthand  notes  extended  at  his  own 
expense,  the  court  before  whom .  the  trial 
was  had  shall  order  the  same  extended  at 
the  expense  of  the  county  where  tried. 

State  V.  Adams,  —  Iowa,  — ,  133  N.  W. 
706;  State  y.  Goodsell,  136  Iowa,  445,  113 
N.  W.  826;  State  y.  Wright,  111  Iowa,  621, 
82  N.  W.  1013;  State  y.  Harris,  151  Iowa, 
234,  130  N.  W.  1082. 

Messrs.  George  Cosson,  Attorney  (gen- 
eral, and  John  Fletcher,  Assistant  Attor- 
ney General,  for  the  State: 

Two  or  more  persons  may  be  jointly  in- 
dicted for  a  criminal  act  which  is  of  such 
a  nature  that  it  can  be  actually  committed 
by  but  one  of  such  persons. 

State  y.  Berger,  121  Iowa,  581,  96  N. 
W.  1094;  State  y.  Rowe,  104  Iowa,  323, 
73  N.  W.  833;  State  y.  Comstock,  46  Iowa, 
265. 

Slaughter  was  engaged  in  the  commis- 
sion of  an  act  which  was  unlawful  for 
him  to  commit;  and  to  say  that  because 
the  person  with  whom  he  conspired  to  com- 
mit the  act  was  the  father  of  the  children 
would  purge  the  act  of  its  unlawful  char- 
acter is  far  exceeding  the  bounds  of  good 
reasoning. 

State  y.  Munchrath,  78  Iowa,  268,  43  N. 
W.  211;  State  y.  McCahill,  72  Iowa,  111, 
30  N.  W.  653,  33  N.  W.  599;  State  v. 
Pasnau,  118  Iowa,  601,  92  N.  W.  682. 

Sherwln,  J.,  deliyered  the  opinion  of  the 
court: 

The  defendant  Joe  Dewey  and  Orabel 
Dewey  are  husband  and  wife.  They  have 
40  L.R.A.(N.S.) 


two  little  girls  under  iBlye  years  of  age,  and 
prior  to  September,  1911,  Mrs.  Dewey  liyed 
with  her  husband  in  New  Mexico,  which 
place  is  still  his  home.  In  September,  1911, 
a  brother  of  Mrs.  Dewey  yisited  the  Dew- 
eys  in  New  Mexico,  and  while  there  he 
caused  the  arrest  of  the  husband,  Joe  Dewey, 
and  his  incarceration  in  jail;  and  while 
Dewey  was  in  jail,  Mrs.  Dewey  left  New 
Mexico  with  her  children  and  her  brother 
and  came  to  Calhoim  county,  Iowa.  She 
did  not  tell  Dewey  that  she  was  going  to 
leaye  New  Mexico,  and,  so  far  as  the  record 
discloses,  he  did  not  know  of  her  action  un- 
til she  had  left.  While  she  had  before  this 
time  commenced  an  action  for  a  divorce, 
which  was  then  pending,  no  order  had  been 
made  in  the  case  that  would  in  any  way 
affect  the  right  of  either  to  the  custody  of 
the  children.  On  the  19th  day  of  December, 
1911,  Mrs.  Dewey  and  the  two  children  were 
at  the  home  of  her  uncle,  Mr.  A.  N.  Simi- 
ner,  who  was  a  farmer  in  Calhoun  county. 
About  9  o'clock  that  night  these  two  de- 
fendants, Joe  Dewey  and  Fred  Slaughter, 
went  to  the  home  of  Mr.  Sumner  and  ob- 
tained peaceable  possession  of  the  two  chil- 
dren by  representing  that  Slaughter  was  an 
officer  from  New  Mexico,  and  that  he  had 
an  order  of  court  for  the  delivery  of  the 
children  to  him.  This  claim  was  false,  and 
before  the  children  were  taken  from  the 
state,  or  in  fact  far  from  Mr.  Sumner's 
home,  the  defendants  were  arrested  and 
the  children  were  returned  to  Mrs.  Dewey. 
The  appellants  insist  that  many  errors  were 
committed  by  the  court  in  its  rulings  dur- 
ing the  trial,  but  most  of  the  -complaints 
are  wholly  without  merit;  and,  in  view  of 
our  conclusion  on  the  main  question,  wheth- 
er the  evidence  is  sufficient  to  sustain  the 
conviction,  we  need  not  more  specifically 
notice  these  alleged  errors.  It  is  conceded 
by  the  state  that,  had  Dewey  in  his  own 
right,  as  the  parent  of  the  children,  gone 
to  the  Sumner  home,  and  peaceably  obtained 
possession  of  the  children  for  the  purpose 
of  taking  them  to  New  Mexico,  he  would 
not  be  guilty  of  any  offense.  And  it  must 
follow,  of  course,  that  under  such  circum- 
stances Slaughter  could  not  be  any  more 
guilty  than  Dewey,  because,  if  he  was  sim- 
ply aiding  Dewey  to  do  a  lawful  act  in  a 
lawful  way,  he  could  not  be  more  guilty 
than  his  principal. 

Where  a  father  is  entitled  to  the  pos- 
session of  his  minor  child  as  against  all  of 
the  world  except  its  mother,  and  where  the 
father  and  mother  are  equally  entitled  to 
its  possession,  he  does  not  commit  the 
crime  of  kidnapping  by  taking  possession 
of  it.  Com.  y.  Myers,  146  Pa.  24,  23  Atl. 
164;  Hunt  y.  Hunt,  94  Ga.  267,  21  S.  G- 
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616;  People  v.  Congdon,  77  Mich.  361,  43 
N.  W.  986;  24  Cyc.  797. 

And  a  person  who  assiBts  the*  father  un- 
der such  circumstances  is  not  guilty  of  the 
crime.  Com.  v.  Myers,  146  Pa.  24,  23  Atl. 
164;  State  v.  Beslin,  19  Idaho,  186,  112 
Pac.  1055;  John  v.  State,  6  Wyo.  203,  44 
Pac.  61;  State  v.  Angel,  42  Kan.  216,  21 
Pac.   1076, 

The  case  is  then  really  brought  down 
to  the  narrow  question  whether  these  de- 
fendants took  posfsession  of  the  children  for 
Dewey  or  for  Slaughter;  the  state  insist- 
ing that  the  latter  was  the  case.  We  can- 
not agree  with  the  contention.  Every  line 
of  the  record  points  in  the  one  direction, — 
that  Dewey  was  after  his  children,  and 
that  Slaughter  was  merely  assisting  him 
by  personating  an  officer.  For  some  unac- 
countable reason,  the  exact  way  in  which 
Slaughter  came  to  be  connected  with  the 
affair  does  not  appear;  but  enough  is  shown 
to  convince  us  that  he  was  only  assisting 
Dewey,  and  that  he  should  not  be  punished 
therefor  on  the  evidence  before  us.  On  the 
main  case,  therefore,  the  judgment  will  be 
reversed  as  to  both  defendants. 

Both  defendants  asked  for  transcripts 
of  the  shorthand,  notes  of  the  evidence  at 
the  expense  of  the  county,  and  both  requests 
were  refused,  and  we  think  rightly  so.  Dew- 
ey was  shown  to  have  considerable  prop- 
erty in  New  Mexico,  and  he  was  clearly 
not  entitled  to  a  free  transcript;  and,  when 
the  court  ruled  on  Slaughter's  application, 
the  court  had  before  it  Slaughter's  own 
statement  that  he  did  not  intend  to  pre^s 
his  appeal  to  this  court. 

The  judgment  convicting  the  defendants 
is  reversed,  and  the  order  refusing  them 
free  transcripts  is  affirmed. 

Reversed  in  part  and  affirmed  in  part. 
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JOSEPH  DOYLE       * 

V, 

FUERST  &  KRAEMER,  Limited,  Plff.  in 

Certiorari. 

(129  La.  838,  66  So.  906.) 

Food  —  liability  for  unfitness. 

1.  The   keeper   of   a   public   place   where 
food  is  served  is  bound  to  know  that  the 


articles  sold  are  fresh  and  fit  for  human 
consumption,  and  is  liable  in  damages  for 
injury  due  to  their  vitiated  and  deleteri- 
ous character. 

Damages  —  unfit  food  ~  elements  of 
allowance. 

2.  The  damages  to  be  recovered  from  the 
keeper  of  a  public  eating  place  who  serves 
deleterious  food  to  guests,  with  imputed 
but  not  actual  knowledge  of  its  unfit  char- 
acter, may  include  an  allowance  for  the 
suffering  and  expense  due  to  the  resulting 
illness  of  the  customer. 

Same  —  amount  —  reasonableness. 

3.  $100  is  not  excessive  to  be  allowed  in 
damages  for  ptomaine  poisoning  to  a  patron 
of  a  public  eating  house,  due  to  the  unfit 
character  of  food  furnished  him,  where,  for 
a  time,  he  suffered  great  pain  and  appre- 
hended death,  while  he  did  not  entirely  re- 
cover from  the  injury  for  six  weeks. 

(December  11,  1911.) 

CERTIORARI  to  review  a  judgment  of 
the  Court  of  Appeal  of  the  Parish  of 
Orleans  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  injuries  al- 
leged to  have  been  sustained  from  eating 
unwholesome  and  poisonous  refreshments 
at  defendant's  place  of  business.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carroll,  Henderson,  A  Car- 
roll for  applicant. 

Messrs.  Teissier  A  Teissier,  for  re- 
spondent: 

The  fact  of  the  poisoning  gives  rise  to 
a  presumption  of  negligence. 

Lykiardopoulo  v.  New  Orleans  &  C.  R. 
Light  &  P.  Co.  127  La.  309,  53  So.  575, 
Ann.  Cas.  1912  A,  976;  Taylor  v.  United 
Fruit  Co.  126  La.  575,  62  So.  770;  Gomez 
V.  Tracey,  116  La.  824,  40  So.  234;  Willis 
V.  Vicksburg,  S.  &  P.  R.  Co.  116  La.  63, 
38  So.  892;  McCubbin  v.  Hastings,  27  La. 
Ann.  716;  Walton  v.  Booth,  34  La.  Ann. 
916;  Bishop  v.  Weber,  139  Mass.  411,  62 
Am.  Rep.  716,  1  N.  E.  164. 

Where  one  has  been  ptomaine-poisoned 
from  eating  defective  food,  bought  from  the 
manufacturer  thereof,  and  it  further  ap- 
pears that  such  a  condition  of  affairs  can 
be  scientifically  prevented,  and  it  is  not 
prevented,  the  law  conclusively  ascribes  a 
knowledge  of  the  defect  to  such  vendor, 
and  he  is  liable  for  damages. 

George  v.  Shreveport  Cotton  Oil  Co.  114 
La.  498,  38  So.  432;   Winsor  v.  Lombard, 


Note.  ~  Hdbility  for  serving  unfit  food. 

The  present  note  does  not  include  the 
eases  of  the  liability  of  the  keepers  of 
groceries,  markets,  and  the  like,  for  selling 
unfit  food.  Cases  involving  the  latter  ques- 
tion will  be  found  in  the  notes  in  22  L.R.A. 
196  and  15  L.R.A.(N.S.)  884,  discussing 
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the  question  of  implied  warranty  on  the 
sale  of  food.  Nor  are  the  cases  of  liability 
under  the  pure  food  laws  Within  the  scope 
of  this  note. 

On  the  question  indicated,  very  little  au- 
thority has  been  found. 

It  was  declared  in  an  early  English  de- 
cision arguendo  that  ''if  a  man  sell  victuals 
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18  Pick.  61;  Wallis  ▼.  RuBsell  [1904]  2  L 
R.  585;  Wiedeman  v.  Keller,  171  111.  93, 
49  N.  E.  210;  Van  Bracklin  v.  Fonda,  12 
Johns.  468,  7  Am.  Dec.  339;  Houk  v.  Berg, 
—  Tex.  Civ.  App.  — ,  105  S.  W.  1176; 
Hoover  v.  Peters,  18  Mich.  51;  Brenton  v. 
Davis,  8  Blackf.  318,  44  Am.  Dec.  769;  Kel- 
logg Bridge  Co.  v.  Hamilton,  110  U.  S.  114, 
28  L.  ed.  89,  3  Sup.  Ct.  Rep.  537;  1  Parsons 
Contr.  §  588,  p.  611;  2  Addison,  Contr. 
Morgan's  ed.  §  621;  1  Page,  Contr.  §  164; 
Chitty,  Contr.  9th  ed.  p.  420;  Anson,  Contr. 
Knowl ton's  ed.  p.  170,  and  note;  Story, 
Contr.  1844,  §  537;  Benjamin,  Sales,  §  896, 
and  notes  (edited  by  James  M.  Kerr, 
1888) ;  2  Cooley,  Torts,  3d  ed.  p.  914,  and 
note;  McQuaid  v.  Ross,  85  Wis.  492,  22 
LJR.A.  195,  39  Am.  St.  Rep.  864,  55  N. 
W.  706;  Craft  v.  Parker,  W.  &  Co.  96 
Mich.  245,  21  L.R.A.  139,  56  N.  W.  812; 
Emerson  v.  Brigham,  6  Am.  Dec.  117,  note; 
15  Am.  &  Eng.  Enc.  Law,  2d  ed.  1238;  36 
Cyc.  407;  Passinger  v.  Thorbum,  34  N.  Y. 
634,  90  Am.  Dec.  763;  Williams  v.  Barton, 
13  La.  404;  Allen  y.  Steers^  39  La.  Ann. 
586,  2  So.  199. 

Provos^y,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  keeps  a  oonfectionery  where 
refreshments  are  served  to  the  public,  to 
be  consumed  on  the  premises.  Plaintiff  al- 
leges that  he  was  ptomaine-poisoned  from 
having  eaten  cakes  and  chocolate  with 
whipped  cream  at  defendant's  establish- 
ment, and  demands  $750  damages  for  the 
sufferings  caused  by  the  illness. 

The  defense  is  that  the  said  food  was 
wholesome,  and  plaintiff  was  not  poisoned; 
but  that,  if  he  was,  defendant  is  not  re- 
sponsible, because  not  guilty  of  any  negli- 
gence; and  that,  at  all  events,  the  measure 
of  the  damages  is  simply  the  restitution  of 
the  price. 


We  agree  with  the  trial  court  and  with 
the  court  of  appeal  in  finding  that  plaintiff 
was  poisoned  as  alleged.  He  partook  of  the 
said  refreshments  at  about  11  o'clock  at 
night,  and,  on  leaving  defendant's  estab- 
lishment, went  home  and  to  bed,  after  hav- 
ing escorted  to  her  home  a  lady  who  ac- 
companied him;  and  at  about  6  o'clock  the 
next  morning  the  symptoms  of  the  poison- 
ing manifested  themselves.  He  had  taken 
no  other  food  during  that  day  or  the  day 
before  except  such  as  all  his  family  had 
shared  with  him  without  being  made  sick. 
The  lady  who  accompanied  him  at  defend- 
ant's establishment  on  the  occasion  in  ques- 
tion ate  ice  cream  and  cakes,  and  was,  like 
him,  taken  sick  during  the  night  from 
ptomaine  poisoning. 

In  proof  of  absence  of  negligence  on  its 
part,  defendant  produced  its  purchasing 
agent  and  its  head  baker  and  the  traders 
from  whom  it  buys  its  flour,  sugar,  eggs, 
and  butter.  The  clerk  testified  that  he  pur- 
chased none  but  the  best  fiour,  sugar,  eggs, 
milk,  and  butter,  and  that  great  care  was 
exercised  in  keeping  everything  about  de- 
fendant's establishment  clean.  The  baker 
testified  that  he  took  great  care  to  keep 
things  clean,  and  that  they  were  kept  so. 
On  cross-examination,  he  said  that  an  in- 
vestigation had  been  made  of  defendant's 
establishment  by  the  health  authorities  in 
the  early  part  of  1909,  and  that  some  two 
months  before  the  time  of  his  testifying  the 
boss  had  told  him  of  a  young  man  having 
been  made  sick.  Comparison  of  dates  shows 
that  this  young  man  was  not  plaintiff,  and 
that  the  board  of  health's  investigation  was 
some  nine  months  before  the  poisoning  of 
plaintiff.  The  traders  called  as  witnesses 
testified  that  defendant  bought  none  but 
the  best  flour,  sugar,  eggs,  and  butter. 

This  evidence  falls  short  of  showing  even 
ordinary  care,  since  it  contains  not  a  word 


which  is  corrupt,  without  warranty,  an  ac- 
tion lies,  because  it  is  against  the  common- 
wealth." Roswel  V.  Vaughan,  Cro.  Jac.  196, 
citing  the  Year  Books,  Hen.  VI.  pi.  53;  7 
Hen.  IV.  pi.  15;  11  Edw.  IV.  pi.  6. 

And  it  was  said  that  a  publican  who  sold 
unwholesome  food  or  drink  was  liable  for 
consequent  injuries  to  a  patron.  Rolle,  Abr. 
96,  1  Bl.  Com.  430. 

In  Bishop  v.  Weber,  139  Mass.  411,  52 
Am.  Rep.  715,  1  N.  E.  154,  holding  that  a 
public  caterer  employed  to  furnish  refresh- 
ments at  a  public  ball  is  liable  for  injuries 
occasioned  by  unwholesome  provisions  fur- 
nished by  him,  the  court  says  that  the  fur- 
nishing of  provisions  which  endanger  hu- 
man life  or  health  stands  clearly  upon  the 
same  ground  as  the  administering  of  im- 
proper medicine,  from  which  a  liability 
springs  irrespective  of  any  question  of 
privity  of  contract  between  the  parties.  It 
was  further  held  that  it  was  not  necessary 
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to  aver  that  the  defendant  knew  of  the 
injurious  quality  of  the  food,  but  that  it 
was  sufficient  if  it  appeared  that  he  ought 
to  have  known  of  it. 

But  it  is  held  in  Sheffer  ▼.  Willoughby, 
163  III.  518,  34  L.R.A.  464,  54  Am.  St.  Rep. 
483,  45  N.  E.  253,  that,  in  order  to  recover 
damages  from  the  keeper  of  a  restaurant 
for  injuries  resulting  from  unwholesome 
food  served  by  him,  it  must  appear  that 
there  was  negligence  on  his  part;  and  that 
the  mere  fact  of  the  eating  of  the  food  and 
the  consequent  sickness  is  not  sufficient  to 
make  a  prima  facie  case  of  negligence. 

As  to  criminal  liability  for  adulteration 
of  food  by  servant,  agent,  or  partner,  see 
the  note  in  41  L.R.A.  656. 

As  to  whether  ignorance  that  an  article 
furnished  as  butter  is  oleomargarin  con- 
dtitutes  a  defense,  see  the  note  in  32  L.R.A« 
(N.S.).  746.  L.  A.  W. 
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touching  the  time  when  the  particular  egga^ 
milk,  cream,  and  butter  Berved  to  plaintiff 
and  his  lady  companion  had  been  bought, 
or  when  the  ice  cream,  cakes,  and  chocolate 
had  been  made;  so  that,  for  what  appears, 
the  materials  out  of  which  these  refresh- 
ments had  been  made  may  have  had  ample 
time  to  deteriorate  on  defendant's  hands, 
and  the  refreshments  themselves  may  have 
been  of  long  standing — kept  on  hand  indef- 
initely until  they  should  be  disposed  of  in 
due  course  of  business. 

The  principle  which  governs  in  this  case 
is  that  everyone  ought  to  know  the  quali- 
ties, good  or  bad,  of  the  things  which  he 
fabricates  in  the  exercise  of  the  art,  craft,  or 
business  of  which  he  makes  public  profes- 
sion, and  that  lack  of  such  knowledge  is 
imputed  to  him  as  a  fault,  which  makes 
him  liable  to  the  purchasers  of  his  fabTica- 
tions  for  the  damage  resulting  from  the 
vices  or  defects  thereof  which  he  did  not 
make  known  to  them  and  which  they  were 
ignorant  of. 

This  principle  obtains  both  in  the  civil 
and  the  common  law,  as  appears  from  the 
excerpts  hereinafter  given. 

It  is  needless  to  consider  what  qualifica- 
tions or  restrictions  this  principle  may  suf- 
fer in  particular  cases.  Suffice  it  to  say 
that  it  has  full  play  in  the  present  case, 
where  chocolate  and  cakes  were  sold  at  a 
public  eating  place,  to  be  consumed  on  the 
premises^  It  is  easily  possible  for  the  keep- 
er of  such  a  place  to  know  in  all  cases 
whether  the  eggs,  milk,  and  butter  he  sells, 
or  the  articles  of  food  he  has  made  out  of 
them,  are  fresh  and  fit  for  human  consmnp- 
tion.  He  is  therefore  at  fault  if  these  arti- 
cles prove  to  be  vitiated  and  deleterious. 

The  measure  of  damages  in  a  case  of 
this  kind,  where  there  was  no  actual  knowl- 
edge of  the  vices  of  the  things  sold,  but 
only  an  imputed  knowledge,  is  not  simply 
reimbursement  of  the  price,  as  contended 
by  defendant,  but  liability  on  the  part  of 
the  seller  for  all  the  damages  that  were 
foreseen,  or  could  easily  have  been  foreseen, 
as  likely  to  result  from  the  putting  of  the 
thing  sold  to  the  use  for  which  it  was  sold. 
This  fully  appears  from  the  excerpts  here- 
inafter given. 

It  is  common  knowledge,  to  which  the 
keeper  of  a  public  eating  place  must  be 
held,  that  food  in  which  the  process  of  de- 
composition has  begun  is  liable  to  make  the 
person  who  eats  it  ill.  Indeed,  we  do  not 
think  there  can  be  any  serious  difference 
of  opinion  on  the  point  that  an  eating  es- 
tablishment which  sells  unwholesome  food 
to  be  consumed  by  its  customers  must  be 
held  to  have  contemplated  the  probable  ef- 
fects of  such  tainted  fop4  upon  (he  cus- 
tomer. 
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The  sole  question  must  then  be  as  to 
what  amount  of  damages  was  caused  to 
plaintiff  by  his  illness.  He  says  he  was 
attacked  with  intense  pains  in  the  stomach, 
with  vomiting  and  great  looseness  of  the 
bowels;  that  he  tried  to  get  a  physician 
at  once,  but  did  not  succeed  in  getting  one 
for  two  hours;  that  until  the  physician 
came  he  was  badly  frightened,  thinking  him- 
self in  danger  of  death ;  that  he  remained  in 
bed  that  day;  that  he  continued  to  have 
pains  in  his  stomach  for  about  a  month; 
that  this  illness  brought  on  an  attack  of 
jaundice  which  lasted  about  six  weeks. 

The  physician  testified  that  he  found 
plaintiff  prostrated  and  in  a  stupor,  with 
small,  weak  pulse,  atid  that  plaintiff  was 
vomiting,  and  suffering  from  cramps  in  the 
bowels,  which  seemed  to  be  intense. 

The  court  of  appeal  allowed  $100  dam« 
ages. 

Excerpts  bearing  upon  imputed  fault. 

In  the  case  of  McCubbin  v.  Hastings,  27 
La.  Ann.  713,  where  a  druggist's  clerk  had 
by  mistake  sold  spirits  of  camphor  instead 
of  camphor  water  for  the  purpose  of  ao 
enema,  and  the  plea  of  absence  of  negli- 
gence was  made,  this  court  said:  "It  may, 
however,  be  assumed  that  he  was  competent. 
The  defendant's  liability  would  be  none  tho 
less  certain.  The  defendant  is  himself  rep- 
resented as  being  a  most  competent  drug- 
gist. If  he  had  made  the  mistake,  would 
his  proficiency  in  his  calling  shield  himT 
Or  would  it  not  rather  aggravate  the  fault T 
Incompetency  and  carelessness — and  such 
mistakes  arise  from  one  or  the  other  of 
these  causes — result  in  the  same  way. 
Either  or  both  produce  suffering  and  some- 
times death.  And  can  it  be  that  if  a  physi- 
cian should  prescribe  for  his  slightly  ailing 
patient  a  small  quantity  of  calomel  and 
soda,  and  the  druggist  were  to  substitute 
arsenic  for  soda,  that  he  could  shield  him- 
self from  the  consequences  which  might  re- 
sult by  saying,  if  the  prescription  was  com- 
pounded by  himself,  that  it  was  a  mistake, 
and,  if  the  act  of  his  servant,  that  he  could 
not  have  prevented  it?  The  law  does  not 
place  a  community  in  the  position  of  be- 
ing poisoned  by  mistakes  with  no  one  to  be 
held  responsible  therefor.  If  it  was  the 
master  who  did  the  wrong,  the  master  is 
responsible.  If  it  was  his  servant  who 
did  it,  he  is  still  responsible,  for  the  master 
is  responsible  for  the  acts  of  his  servant 
when  done  in  the  course  of  his  usual  em- 
ployment." 

From  2  Kent,  Com.  688:  "Every  man  is 
presumed  to  possess  the  ordinary  skill  r^ 
qui  site  to  the  due  exercise  of  the  art  or 
trade  which  be  assumes,    Bfondei  pwitiam 
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artis,  and  Unperitia  culpcB  annumeraiur," 
—citing  Dig.  19,  2,  25,  7. 

From  Pothier,  Vente,  §  214:  "This  is  a 
case  where  the  vendor,  although  he  was 
entirely  ignorant  of  the  yice  of  the  thing 
sold,  is  nevertheless  bound  to  repair  the 
damage  which  this  vice  may  have  caused 
the  vendor  in  his  other  property;  it  is  the 
case  where  the  vendor  is  a  workman  or  a 
merchant  who  sells  the  fabrications  of  the 
art  or  trade  of  which  he  makes  profession. 
Such  workman  or  merchant  is  bound  to  re- 
pair whatever  damage  the  buyer  may  have 
suffered  from  the  vice  of  the  thing  sold  in 
putting  it  to  the  use  for  which  it  was  in- 
tended, even  if  such  workman  or  merchant 
would  pretend  to  have  been  ignorant  of  said 
vice. 

"The  reason  is  that  a  workman,  by  rea- 
son of  the  profession  which  he  makes  of 
being  skilled  in  his  craft,  apondet  periiiam 
artia  (makes  the  solemn  promise,  or  gives 
the  solemn  pledge,  of  hia  proficiency  in  his 
art).  He  renders  himself  responsible  to- 
wards all  those  who  contract  with  him,  for 
the  things  he  makes  being  fit  for  the  use 
to  which  they  are  naturally  destined.  His 
unskil  fulness  or  lack  of  knowledge  in  all 
that  concerns  his  art  is  a  fault  which  is 
imputed  to  him,  as  no  one  should  publicly 
make  profession  of  an  art  if  he  is  not  pos- 
sessed of  all  the  knowledge  necessary  for 
exercising  it  well;  imperitia  eulpcs  an- 
nwmeratur  (incompetency  is  reckoned  a 
fault).     Dig.  L.  132,  Reg.  Juris." 

From  Dalioz,  Codes  Annot^s,  art.  1645, 
No.  15,  16:  "But  there  is  an  hypothesis 
under  which  the  purchaser  will  not  be  re- 
quired to  make  this  proof"  (the  proof  that 
the  vice  was  apparent,  or  that  the  vendor 
had  knowledge  of  it).  "It  is  where,  by 
reason  of  the  profession  which  he  exercises, 
the  vendor  should  have  known  even  the 
hidden  defects  of  the  things  he  sells." 

"Thus,  even  though  the  vendor  was  igno- 
rant of  the  vices  of  the  thing  sold,  if  by 
his  profession  he  was  bound  to  know  them, 
he  is  in  fault,  and  ought  to  indemnify  the 
purchaser  for  the  damage  suffered;  good 
faith  does  not  exclude  incompetency," — 
citing  Aix,  4  Jan.  1872,  Dalioz  &  Journal 
du  Palais,  1873,  pt.  2,  p.  65;  Troplong, 
Vente,  vol.  2,  No.  574;  Duvergiez,  Vente, 
vol.  1,  No.  412;  Aubry  &  Rau,  Vente,  4th 
ed.  vol.  4,  No.  355,  bis.  p.  389;  Gouillouard, 
3d  ed.  vol.  1,  No.  462;  Baudry-Lacantinerie 
&  Saignat,  Vente,  No.  438. 

This  last  reference,  loc  cit.,  reads  as  fol- 
lows: "However,  it  is  generally  concede(i 
that  the  vendor  is  presumed  to  know  the 
▼ices  of  the  thing  sold  when  he  is  a  work- 
man or  manufacturer,  selling  the  things  of 
his  own  fabrication;  he  ought  to  know  their 
defects,  and,  if  ha  makes  the  sale  without 
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revealing  these  defects  to  the  purchaser, 
he  ought  to  repair  the  damage  which  the 
latter  may  suffer  therefrom;  he  ought  to 
know  what  he  sells,  since  it  is  his  own  pro- 
duction, and,  if  he  does  not  know  it,  there 
is  on  his  part  an  incompetency  which  is  a 
professional  fault,  whereby  he  is  rendered 
responsible  for  the  damage." 

See  George  ▼.  Shreveport  Cotton  Oil  Co. 
114  La.  498-505,  38  So.  432,  for  a  citation 
from  Laurent  to  same  effect. 

From  IVoplong,  Vente,  art.  1647,  C.  C. 
No.  674:  "The  workman  or  merchant  who 
sells  fabrications  pf  their  craft  or  commerce 
are  assimilated  to  the  person  who  knows 
the  vices  of  the  thing  he  sells,  and  who,  by 
the  vice  of  the  thing  sold,  has  caused  dam- 
age to  the  purchaser." 

In  the  case  of  George  ▼.  Shreveport  Cot- 
ton Oil  Go.  supra,  this  court  had  occasion 
to  affirm  the  doctrine  that  a  manufacturer 
is  conclusively  presumed  to  have  known  the 
defects  of  the  things  of  his  own  manufac- 
ture which  he  has  sold. 

That  doctrine  is  well  recognized  at  com- 
mon law.  Kellogg  Bridge  Co.  v.  Hamilton, 
110  U.  S.  108,  28  L.  ed.  86,  3  Sup.  Ct.  Rep. 
537. 

It  can  be  considered  to  be  also  well  set- 
tled at  common  law  that  the  vendor  of  arti- 
cles of  food  for  consumption  by  the  pur- 
chaser warrants  their  wholesomeness.  This 
is  shown  by  the  following  excerpts: 

From  Addison  on  Contracts,  Morgan's  ed. 
vol.  2,  p.  218,  §  621 :  "Every  victualer  and 
dealer  in  provisions  who  sells  provisions 
impliedly  warrants  them  to  be  wholesome 
and  fit  for  food.  If  I  come  to  a  tavern  to 
eat,  and  the  taverner  gives  and  sells  me 
meat  and  drink  corrupted,  whereby  I  am 
made  sick,  an  action  lies  against  him  with- 
out any  express  warranty,  because  it  is  a 
warranty  in  law." 

And  in  a  note  to  the  above:  "In  a  case 
of  provisions  it  will  readily  be  presumed 
that  the  vendor  intended  to  represent  them 
as  sound  and  wholesome,  because  the  verv 
offer  of  articles  of  food  for  sale  implies 
this,  and  it  may  readily  be  presumed  that 
a  common  vendor  of  articles  of  food,  from 
the  nature  of  his  calling,  knows  whether 
they  are  unwholesome  and  unsound  or  not. 
From  the  fact  of  their  being  bad,  therefore, 
a  false  and  fraudulent  representation  may 
readily  be  presumed.  But  these  reasons 
do  not  apply  to  the  case  of  provisions 
packed,  inspected,  and  prepared  for  expor- 
tation in  large  quantities  as  merchandise," 
— per  Shaw,  Ch.  J.,  in  Winsor  ▼.  Lombard, 
18  Pick.  67. 

And  see  French  v.  Vining,  102  Mass.  132, 
136,  3  Am.  Rep.  440;  Van  Bracklin  v. 
Fonda,    12    Johns.    468,    7    Am.    Dec.    339; 

Marshall  v.  Peck,  1  Dana,  612;  Humphreys 
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V.  0>mline,  8  Blackf:  516;  Mosea  v.  Mead, 
1  Denio,  378,  43  Am.  Dec.  676;  Hoover  v. 
Peters,  18. Mich.  51;  Divine  v.  McCormick, 
60  Barb.  116;  Davis  v.  Murphy,  14  Ind. 
158;  Osgood  v.  Lewis,  2  Harr.  &  Q.  495, 
18  Am.  Dec.  317;  Emerson  v.  Brigham,  10 
Mass.  197,  6  Am.  Dec.  109.  It  has  been 
held  that  there  is  no  implied  warranty  in 
selling  provisions  as  articles  of  merchan- 
dise, to  one  to  sell  again.  ,  Winsor  v.  Lom- 
bard, 18  Pick.  57;  Moses  v.  Mead,  6  Denio, 
617;  Hart  v.  Wright,  17  Wend.  267;  Emer 
son  V.  Brigham,  10  Mass.  197,  6  Am.  Dec. 
109. 

From  22  L.R.A.  195,  note:  "In  the  case 
of  the  sale  of  articles  of  food  to  be  con- 
sumed directly  in  domestic  uses,  there  is, 
as  between  the  dealer  and  consumer,  an 
implied  warranty  that  such  articles  are 
sound  and  wholesome," — citing  a  long  list 
of  cases. 

From  the  note  to  Sheflfer  v.  Willoughby, 
in  54  Am.  St.  Rep.  483:  "A  public  caterer 
employed  to  furnish  refreshments  at  a  pub- 
lic ball  is  liable  for  an  injury  suffered  by 
one  attending,  by  reason  of  unwholesome 
provisions  furnished  by  him.  Bishop  v. 
Weber,  139  Mass.  411,  52  Am.  Rep.  715, 
1  N.  E.  154.  In  the  sale  of  provisions  for 
domestic  use  there  is  an  implied  warranty 
that  they  are  sound  and  wholesome.  Van 
Bracklin  v.  Fonda  (12  Johns.  468),  7  Am. 
Dec.  339,  and  note." 

It  will  be  noted  from  the  foregoing  that 
the  vendor  of  food  to  be  consumed  by  the 
purchaser  is  conclusively  presumed  to  know 
the  condition  of  the  food  he  sells,  and  to 
represent  to  the  purchaser  that  such  food 
is  wholesome.  In  other  words,  the  repre- 
sentation which  he  is  thus  presumed  to 
make  to  the  purchaser  is  not  merely  that 
he  has  been  careful  in  the  selection,  prepa- 
ration, and  preservation  of  the  food,  but 
that  the  food  is,  as  a  matter  of  fact,  whole- 
some. When,  therefore,  the  food  proves  to 
be  unwholesome,  the  warranty  is  breached, 
and  he  is  responsible. 

Excerpts  bearing  upon  the  measure  of  dam- 
ages. 

From  Mourion,  arts.  1645,  1646:  *  •'A 
Jealer  in  barrels  has  sold  you  a  barrel 
that  was  defective,  but  he  was  ignorant  of 
the  defect.  He  is  not  guilty  of  fraud,  but 
he  is  in  fault;  for  one  can  easily  ascertain 
the  qualities  and  defects  of  the  things  the 
dealing  in  which  constitutes  one's  business. 
In  such  a  case,  the  vendor  owes,  in  addition 
to  the  restitution  of  price,  the  damages 
foreseen,  or  which  could  easily  have  been 
foreseen,  at  the  time  of  entering  into  the 
contract;  for  example,  the  loss  of  the  wine 
which  you  have  put  in  the  barreL  But  he 
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does '  not  answer  for  those  damages  that 
could  not  have  been  foreseen  at  the  time  of 
the  contract.  So  that,  if  you  have  put 
into  the  barrel  a  liquor  of  great  value,  he 
owes  you  only  an  indemnity  equal  to  the 
value  of  ordinary  wine  to  which  the  barrel 
was  naturally  destined." 

From  Pothier,  Obligations,  No.  162, 
Evans's  Translation:  "Sometimes  the  debt- 
or is  liable  for  the  damages  and  interests 
of  the  creditor,  although  extrinsic;  which 
is  the  case  when  it  appears  that  they  were 
contemplated  in  the  contract,  and  that  the 
debtor  submitted  to  them  either  expressly 
or  tacitly,  in  case  of  the  nonperformance  of 
his  obligation.  For  instance,  I  sell  my 
horse  to  a  canon,  and  there  is  an  express 
clause  in  the  agreement,  by  which  I  am 
obliged  to  deliver  it  to  him,  so  that  he  may 
arrive  at  the  place  of  his  benefice  in  time 
to  be  entitled  to  his  revenues.  If  in  this 
case  I  make  default,  in  discharging  my 
obligation,  though  without  any  fraud,  and 
the  canon  could  not  either  get  another  horse 
or  any  other  conveyance,  I  shall  be  answer- 
able even  for  the  extrinsic  damages  arising 
from  the  loss  of  his  revenues;  for  by  the 
clause  of  the  agreement  the  risk  of  this 
damage  was  foreseen  and  expressed,  and  I 
am  deemed  to  have  taken  it  upon  myself. 

"So,  if  I  let  my  house  to  a  person  in  bis 
quality  as  a  tradesman,  or  for  the  purpose 
of  being  used  as  an  inn,  and  the  tenant  is 
evicted,  the  damages  and  interests,  for 
which  I  am  answerable  to  him,  will  not  be 
confined  to  the  expense  of  removal,  and  the 
advance  of  rents,  as  in  the  former  instance. 
The  loss  of  custom,  if  he  cannot  meet  with 
any  other  suitable  house  in  the  neighbor- 
hood, ought  also. in  some  degree  to  be  taken 
in  the .  account ;  for  having  let  my  house 
for  the  purpose  of  a  shop,  or  an  inn,  this 
kind  of  damage  is  one  whereof  the  risk  is 
foreseen,  and  to  which  I  am  considered  as 
having  tacitly  submitted. 

"The  following  is  another  instance  of 
this  distinction:  A  person  sells  me  some 
pieces  of  wood,  which  I  have  used  to  prop 
my  building,  and  on  account  of  the  insuf- 
ficiency of  the  props,  the  building  gives  way. 
If  the  seller  was  not  a  person  acting  in 
the  course  of  his  business,  and  had  fairly 
sold  me  these  pieces  of  wood  without  know- 
ing of  their  defect,  the  damages  and  in- 
terests would  only  consist  in  a  reduction 
of  the  price  on  account  of  my  having  given 
him  too  much,  by  buying  the  wood  as  good, 
which  was  defective,  and  will  not  extend 
to  the  loss  arising  from  the  failure  of  the 
building.  For  the  seller,  who  sold  me  the 
wood  fairly,  and  who  was  not  obliged  to 
know  any  more  of  it  than  I,  is  not  deemed 
to  have  undertaken  this  loss.  It,  13.  ff.  de 
act.  empt. 
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'^at  if  the  person  who  sold  me  these 
props  acted  in  the  course  of  his  business, 
and  was  a  carpenter,  selling  them  for  the 
purpose  of  supporting  my  building,  he  will 
be  answerable  for  my  damages  and  interest 
arising  from  the  building  giving  way  on  ac- 
count of  the  insufTiciency  of  the  props,  and 
will  not  be  permitted  to  allege  that  he 
thought  they  were  good  and  suflicient;  for, 
admitting  what  he  says  to  be  true,  this 
ignorance  on  his  part  would  not  be  excus- 
able in  a  person  making  a  public  profession 
of  an  art;  for  in  this  case  imperitia  culpcB 
annumeratUTf  1.  132.  ff.  de  R.  I.  In  sell- 
ing me  these  props,  and  selling  them  in  his 
quality  of  a  carpenter,  he  is  held  to  ren- 
der himself  responsible  for  their  sufficiency, 
and  to  have  subjected  himself  to  the  risk 
of  my  building,  if  they  were  not  so.  Melin. 
tracts  de  co  quod  interest,  N.  51." 

In  the  case  of  Aix,  Jan.  1872,  Dalloz,  Ju- 
ris. Gen.  &  Journal  du  Palais.  1873,  pt.  2. 
p.  55,  cited  supra,  in  support  of  the  ex- 
tract, supra,  from  Dalloz,  Codes  Annot^s, 
the  court  held  a  mcrcliant  who  had  sold  a 
gun  was  responsible  for  the  damage  caused 
to  the  purchaser  by  the  explosion  of  the 
gun.  From  a  most  learned  note  to  the  re- 
port of  said  decision,  in  Dalloz,  we  extract 
the  following:  ''It  is  impossible  not  to  con- 
sider the  accident  caused  by  the  explosion 
of  the  gun  as  a  damage  flowing  directly 
from  the  fault  of  the  seller  of  the  gun." 

From  36  Cyc.  443 :  "The  buyer  may  show 
not  only  the  diminished  value  of  the  goods, 
but  also  damnirp  suffered  by  the  breach  [of 
the  warranty]  in  excess  of  the  seller's 
claim." 

From  the  decisions  of  the  court  of  ap- 
peals of  New  York  in  the  case  of  Milbnrn 
V.  Belloni,  39  N.  Y.  53,  100  Am.  Dec.  403: 
"In  the  recent  case  of  Passinger  v.  Thor- 
biirn,  34  N.  Y.  634,  90  Am.  Dec.  753,  all 
the  cases  are  reviewed  by  Judge  Davies. 
There  the  defendant  had  sold  a  quantity  of 
cabbage  seed,  and  had  warranted  tliat  it 
would  produce  Bristol  cabbage.  It  turned 
out  to  be  seed  of  an  inferior  quality,  and 
the  croji  produced  was  of  little  value.  Un- 
der the  ruling  of  the  judge,  the  jury  gave 
the  plaintiff  as  damap;o8  the  value  of  the 
crop  as  it  would  have  been  if  of  Bristol 
cabbage,  as  ordinarily  produced  that  year, 
deducting  the  expense  of  raising  the  crop, 
and  deducting  the  value  of  the  crop  actually 
raised  thereupon.  This  principle  was  sus- 
tained in  this  court.  The  case  of  Smeed  v. 
Foord,  1  El.  &  El.  602,  28  L.  J.  Q.  B.  N. 
S.  178,  5  Jur.  N.  S.  291,  7  Week.  Rep.  266, 
laid  down  the  rule  that  the  plaintiff  was 
entitled  to  recover  the  damages  which  are 
the  natural  consequence  of  the  breach  of 
the  contract.  A  machine  to  be  used  for 
threshing  wheat  was  not  delivered  at  the 
40  L.R.A.(N.S.) 


time  agreed  upon,  in  consequence  of  which 
the  wheat  was  stacked  and  afterward  in- 
jured by  the  rain.  This  injury,  and  the 
loss  and  expense  which  it  involved,  were 
held  to  be  the  natural  results  of  the  de- 
fendant's delay. 

**In  Borradaile  ▼.  Brunton,  8  Taunt.  535, 
the  loss  of  the  anchor  was  held  to  be  a 
natural  result  of  the  insufficiency  of  a  cable 
sold  for  holding  an  anchor,  and  warranted 
to  last  for  two  years. 

"In  Brown  ▼.  Edgington,  2  Mann.  &  G.  279, 
the  loss  of  a  pipe  of  "wine  by  the  breaking 
of  a  rope  attached  to  a  crane,  sold  for  that 
use,  was  held  to  fall  properly  within  the 
scope  of  damages  for  selling  an  insuflScient 
rope  to  be  used  upon  such  crane." 

From  Parsons  on  Contracts,  9tb  ed.  vol. 
1,  *593:  "The  general  rule  of  the  amount 
of  damage  would  be  the  price  paid  if  the 
would  be  the  difference  between  the  price 
paid  and  the  actual  value.  But  if  further 
damage  resulted  directly  from  the  breach 
of  warranty,  that,  too,  would  be  recovered. 
Thus  one  selling  coal  dust  to  be  used  in 
making  brick,  and  warranting  it  free  from 
soft  coalj  was  held  responsible  for  the  dam- 
age done  to  the  bricks  by  the  soft  coal  dust 
in  that  which  was  sold.  Milburn  ▼.  Bel- 
loni, 39  N.  Y.  53,  100  Am.  Dec.  403." 

From  15  Am.  &  Eng.  Enc.  Law,  2d  ed. 
1259:  "While  .  .  .  the  ordinary  mea- 
sure of  damages  applying  to  warranties  of 
personal  property  is  the  difference  between 
the  actual  value  of  the  articles  sold  and 
their  value  if  they  had  been  such  as  war- 
ranted, additional  damages  may  be  re- 
covered for  breach  of  the  implied  warranty 
of  quality,  if  they  are  such  as  may  be  fair- 
ly supposed  to  have  entered  into  the  con- 
templation of  the  parties  when  they  made 
the  contract,  when  they  are  such  as  might 
naturally  be  expected  to  follow  its  viola- 
tion, and  when  they  are  capable  of  being 
definitely  ascertained." 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  Court  of 
Appeal  be  affirmed.  Defendant  to  pay  all 
costs. 


HIXNESOTA   SUPREAIE  COURT. 

JOSEPH  H.  JONES,  Respt., 

V. 

TRT-STATE  TELEPHONE  &  TELEGRAPH 
COMPANY,   Impleaded,   etc.,  AppU 

(118  Minn.  217,  136  N.  W.  741.) 

Master  and  servant  ^  negligent  use  of 
X-ray  —  liability. 
1.  Plaintiff  was  injured  while  in  the 

Headnotea  by  Buinr,  J. 
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ploy  of  defendant,  and  defendant,  for  its 
own  purpoBes,  emplo^'cd  a  doctor  to  take  an 
X-ray  picture  of  plaintilTe  injury.  Plain- 
tiff protested  ap^ainst  this,  but  finally  con- 
sented. An  attempt  to  take  the  picture  re- 
sulted in  injury  to  plaintiff.  In  this  action 
to  recover  for  such  injury  it  is  held  that 
in  exposing  plaintiff  to  the  X-ray  the  phy- 
sician was  the  agent  or  servant  of  defend- 
ant, and  the  rule  of  respondeat  superior  ap- 
plies. 

Same  —  negligence  —  res  ipsa  loquitur. 

2.  The  instrumentality  being  entirely  un- 
der control  of  defendant,  there  being  evi- 
dence that  with  proper  instrumentalities  and 
proper  care  the  exposure  to  the  X-ray  does 
not  result  in  injury  to  the  subject,  and  evi- 
denoe  that  such  injury  did  so  result  in  this 
case,  the  rule  of  res  ipsa  loquitur  apj^lies, 
and  defendant  failed  to  show  conclusively 
thai  it  was  not  negligent. 

[(June  14,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Hennepin 
County,  denying  its  motion  for  judgment 
notwithstanding  a  verdict  in  plaintiff's  fa- 
vor in  an  action  brought  to  recover  dam- 
ages for  injuries  sustained  from  exposure 
of  plaintiff's  person  to  the  X-ray.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs  Harlan  P.  Roberts  and  Wal- 
ter S.  Clinse,  for  appellant: 

When  the  company  or  the  master  has 
acted  with  reasonable  prudence  and  care,  it 


cannot  be  charged  with  the  damages  which 
may  have  resulted  from  some  unforeseen 
and  unavoidable  accident. 

26  Cyc.  1077;  Wood  v.  Chicago,  St  P. 
M.  &  O.  R.  Co.  66  Minn.  49,  68  N.  W.  462; 
Murphy  v.  Great  Northern  R.  Co.  68  Minn. 
626,  71  N.  W.  662;  McKee  v.  Chicago,  R.  I. 
&  P.  R.  Co.  83  Iowa,  616,  13  L.R.A.  817, 
60  N.  W.  209;  Duree  v.  Chicago,  M.  &  St. 
P.  R,  Co.  118  Iowa,  640,  92  N.  W.  890; 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Loeke,  112 
Ind.  404,  2  Am.  St.  Rep.  193,  14  N.  E.  391; 
Hanunack  v.  White,  11  C.  B.  N.  S.  688, 
31  L.  J.  C.  P.  N.  S.  129,  8  Jur.  N.  S.  796, 
8  L.  T.  N.  S.  676,  10  Week.  Rep.  230; 
Baker  v.  Fehr,  97  Pa.  72;  Nolan  v.  Shickle, 
3  Mo.  App.  300;  Schultz  v.  Pacific  R.  Co. 
36  Mo.  32;  Standard  Oil  Co.  v.  Helmick, 
148  Ind.  467,  47  N.  E.  14;  Erb  v.  Eggleston, 
41  Neb.  860,  60  N.  W.  98;  McGowan  v. 
Chicago  A  N.  W.  R.  Co.  91  Wis.  147,  64 
N.  W.  891 ;  Richards  v.  Rough,  63  Mich.  212, 
18  N.  W.  785;  Koontz  v.  Chicago,  R.  I.  A 
P.  R.  Co.  66  Iowa,  224,  54  Am.  Rep.  6,  21 
N.  W.  677. 

For  an  injury  which  results  from  pure 
accident,  or  from  causes  which  could  not 
be  reasonably  anticipated,  unaccompanied 
by  want  of  ordinary  care  on  the  part  of  the 
master,  he  is  not  liable. 

26  Cyc.  1092;  Murphy  v.  Great  Northern 
R.  Co.  68  Minn.  626,  71  N.  W.  662;  Pifer 
V.  Burch,  68  Neb.  217,  94  N.  W.  107; 
Crowley  v.  Appleton,  148  Mass.  98,  18  N.  E. 


Note, --'Liability  of  master  for  negli' 
gence  of  physician  or  surgeon  em- 
ploj/ed  at  the  master's  expense  to  at- 
tend  servant. 

As  to  liability  for  negligence  of  attend- 
ants furnished  by  a  relief  department  to- 
wards which  employees  contributed,  see 
notes  to  Phillips  v.  St.  Louis  &  S.  F.  R.  Co. 
17  L.R.A.(N.S.)  1167,  and  Texas  C.  R.  Co. 
V.  Zumwalt,  30  L.R.A.(N.S.)  1207.  And 
as  to  liability  in  general  of  charitable  in- 
stitutions, for  personal  injury,  see  notes  to 
Farrigan  v.  Pevear,  7  L.R.A.(N.S.)  481; 
Bruce  v.  Central  M.  E.  Church,  10  L.R.A. 
(N.S.)  74;  Thornton  v.  Franklin  Square 
House,  22  L.R.A. (N.S.)  486;  and  Hordern 
V.  Salvation  Army,  32  L.R.A. (N.S.)   62. 

The  earlier  cases  upon  the  question  now 
under  annotation  in  the  present  note  are 
treated  on  pages  66,  67,  and  68  of  4  L.R»A. 
(N.S.),  the  present  annotation  merely  in- 
cluding cases  decided  subsequently  to  the 
compilation  of  the  earlier  note. 

The  statement  in  the  note  in  4  L.R.A. 
(N.S.)  66,  to  the  effect  that  the  general 
doctrine  that  a  master  cannot  be  held  lia- 
ble for  the  defaults  of  a  physician  or  a 
surgeon  whom  he  employs  to  treat  a  sick 
or  injured  servant  unless  he  has  himself 
been  guilty  of  negligence  in  respect  to  the 
selection  of  such  physician  or  surpfeon  is 
applicable  to  cases  where  the  medical  at- 
40  L.KA.(N.S.) 


tendance  is  voluntarily  furnished  by  the 
master  at  his  own  expense,  finds  support  in 
Atlantic  Coast  Line  R.  Co.  v.  Whitney,  — 
Fla.  — ,  66  So.  937,  wherein  it  was  held  that 
in  order  to  recover  in  an  action  by  a  serv- 
ant for  injuries  by  malpractice  by  a  phy- 
sician employed  by  the  railroad  company, 
the  evidence  must  show  either  actual  knowl- 
edge of  the  unfitness  of  the  surgeon  select- 
ed or  retained  by  the  railroad  company, 
or  that  his  general  reputation  was  so  bad 
that  the  law  will  impute  knowledge  thereof. 

Jones  v.  Tbi- State  Teleph.  &  Teleq.  Co. 
is  an  unusual  case,  in  that  the  railroad 
company  obviously  employed  the  physician 
to  protect  its  own  interests  rather  than  for 
the  benefit  of  the  injured  employee.  This, 
of  course,  clearly  distinguished  it  from 
those  cases  which  adhere  to  the  general 
rule. 

As  to  liability  of  master  for  medical  at- 
tendance engaged  by  employee,  who,  by  the 
contract  of  employment,  was  entitled  to 
such  attendance,  see  note  to  Jackson  v. 
Pacific  Coast  Condensed  Milk  Co.  37  L.R.A. 
(N.S.)  757.  And  as  to  implied  power  of 
employee  to  employ  physician  to  attend 
injured  employee,  see  note  to  Atlantic  Re- 
fining Co.  V.  Leftingwell,  34  L,R,A.(N.S.) 
351.  And  as  to  liability  of  master  for  serv- 
ices of  physician  whom  he  summons  to  care 
for  employee,  see  note  to  Norton  v.  Rourke, 
18  L.R.A.'(N.S.)   174.  G.  J.  C. 
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675;  Cox  v.  Chicago  &  N.  W.  R.  Co.  102 
Iowa,  711,  72  N.  W.  301;  Kelsey  ▼.  Chi- 
cago &  N.  W.  R.  Co.  106  Iowa,  253,  76  N. 
W.  670;  Smith  v.  Chicago,  R.  I.  &  P.  R. 
Co.  90  Iowa,  617,  68  N.  W.  908;  O'Reilly 
▼.  Bowker  Fertilizer  Co.  174  Mass.  202,  64 
N.  £.  634;  Acme  Coal  Co.  v.  Kusnir,  71 
111.  App.  446;  Independent  Tug  Line  y. 
Jacobson,  84  III.  App.  684;  Webster  Mfg. 
Co.  V.  Nisbett,  87  111.  App.  661;  Moore  v. 
Great  Northern  R.  Co.  67  Minn.  304,  69  N. 
W.  1103;  Jenkins  v.  St.  Paul  City  R,  Co. 
106  Minn.  604,  20  L.R.A.(N.S.)  401,  117 
N.  W.  928;  Koralewski  v.  Great  Northern 
R.  Co.  85  Minn.  140,  88  N.  W.  410. 

One  who  voluntarily  assumes  the  position 
•   of  danger,  the  outcome  of  which  he  under- 
stands and  appreciates,  cannot  recover  for 
resulting  injury. 

29  Cyc.  519;  Wiethoff  v.  Shedden  Cartage 
Co.  142  Mich.  264,  105  N.  W.  748;  Arzt  v. 
Lit,  198  Pa.  519,  48  Atl.  297;  Harff  v. 
Green,  168  Mo.  308,  67  S.  W.  576;  Smith  v. 
Day,  117  Fed.  956;  Wherry  v.  Duluth,  M. 
&  N.  R.  Co.  64  Minn.  415,  67  N.  W.  223. 

Mr.  Arthur  M.  Higgins,  with  Mr.  M. 
C.  Brady,  for  respondent: 

The  operator  of  the  X-ray  machine  was 
an  agent  of  the  defendant  company,  and  for 
his  negligence  the  company  is  responsible. 

Hall  V.  Smith,  2  Ring.  156,  2  L.  J.  C.  P. 
113,  9  J.  B.  Moore,  226;  Pollock,  Torts,  72; 
Union  P.  R.  Co.  v.  Artist,  23  L.R.A.  681, 
9  C.  C.  A.  14,  19  U.  S.  App.  612,  60  Fed. 
365;  Richardson  v.  Carbon  Hill  Coal  Co.  6 
Wash.  52,  20  L.R.A.  338,  32  Pac.  1012; 
Shearm.  &  Redf.  Neg.  331;  9  Am.  &  Eng. 
Enc.  Law,  772,  note;  Glavin  v.  Rhode  Island 
Hospital,  12  R.  I.  411,  34  Am.  Rep.  675; 
Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co. 
100  Mo.  App.  424,  74  8.  W.  456;  Saw- 
dey  V.  Spokane  Falls  &  N.  R.  Co.  30  Wash. 
349,  94  Am.  St.  Rep.  880,  70  Pac.  972; 
Landon  v.  Humphrey,  9  Conn.  209,  23  Am. 
Dec.  333;  Texas  &  P.  Coal  Co.  v.  Con- 
naughten,  20  Tex.  Civ.  App.  642,  50  S.  W. 
173. 

The  doctrine  of  res  ipsa  loquitur  ap- 
plies. 

Olson  V.  Great  Northern  R.  Co.  68  Minn. 
155,  71  N.  W.  5;  Shockley  v.  Tucker,  127 
Iowa,  456,  103  N.  W.  360. 

Bunn,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  defendant  Tele- 
phone Company  from  a  judgment  against 
it  after  a  verdict  in  favor  of  plaintiff,  and 
a  denial  by  the  trial  court  of  defendant's 
motion  for  judgment  notwithstanding  the 
verdict  There  was  no  motion  for  a  new 
trial,  and  therefore  we  need  only  consider 
whether  there  was  evidence  tending  to 
support  a  verdict  for  plaintiff. 
40  L.ILA.(N.8.) 


The  somewhat  unusual  facts  may  be 
briefly  stated  as  follows:  Plaintiff  was  in 
the  employ  of  defendant  Telephone  Com- 
pany as  a  lineman.  October  19,  1910, 
while  in  the  performance  of  his  duties,  he 
received  an  injury.  A  physician  was 
called  who  diagnosed  the  case  as  a  displace- 
ment of  the  sacro-iliac  joint,  and  used 
heroic  treatment  that  is  claimed  to  have 
resulted  in  forcing  the  joint  into  place. 
Plaintiff  was  making  good  progress  to- 
ward recovery,  when  the  general  manager 
of  defendant  requested  him  to  submit  to 
an  X-ray  picture  being  taken.  Plaintiff 
opposed  this,  expressing  his  fear  of  inju- 
rious consequences,  assuring  defendant's 
manager  he  was  all  right,  and  offering  to 
release  defendant  from  all  claims  for  dam- 
ages on  account  of  the  injury.  Plain- 
tiff's physician  also  opposed  the  taking  oi 
the  X-ray  picture.  But  the  manager  guar- 
anteed that  the  taking  of  the  picture 
would  not  injure  plaintiff,  and  threatened 
to  discharge  him  if  he  refused  to  submit. 
After  a  good  deal  of  hesitation  and  re- 
sistance, plaintiff  finally  consented  that 
the  picture  might  be  taken,  and  on  Decem- 
ber 5,  1910,  he  was  taken  by  defendant's 
manager  to  the  ofSce  of  Dr.  Roberts,  who 
applied  the  X-ray  over  the  abdomen  for 
the  purpose  of  taking  a  picture  of  the 
sacro-iliac  joint.  Dr.  Roberts  was  em- 
ployed by  defendant  for  the  purpose  of 
taking  the  picture.  Plaintiff  testified  that 
the  current  was  left  turned  on  for  more 
than  seven  minutes.  He  claims  to  have 
received  a  severe  burning  of  the  tissues 
by  the  application  of  the  X-ray,  and,  as  a 
result,  to  be  suffering  from  paralysis  of 
the    bowels. 

The  relation  of  physician  and  patient 
did  not  exist  between  Dr.  Roberts  and 
plaintiff.  The  doctor  was  the  servant  of 
defendant.  The  case  is  the  same,,  there- 
fore, as  if  defendant's  manager,  or  any 
other  agent  or  employee,  had  inflicted  the 
injury,  and  the  rule  of  respondeat  superior 
applies,  rather  than  the  law  relative  to 
the  liability  of  a  physician  or  surgeon  to 
his  patient,  or  to  the  liability  of  a  mas- 
ter who  employs  a  physician  to  treat  his 
servant.  There  can  be  no  doubt  that  de- 
fendant wanted  the  picture  for  its  own 
purposes;  probably  as  evidence  in  case 
plaintiff  should  bring  suit  against  it  to 
recover  for  the  injury  received  in  the  ac- 
cident. 

It  is  quite  clear  to  us  that  it  was  a 
case  for  the  jury.  It  is  not  necessary  to 
determine  the  effect  of  the  manager's  guar- 
anty of  safety  on  the  liability  of  defend- 
ant. I'he  instrumentality  was  under  the 
exclusive  control  of  defendant,  and  there 
is   sufficient   evidence   that   injury   to  the 
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subject  is  not  A  necessary  result  of  the 
taking  of  an  X-ray  picture,  if  proper  in- 
strumentalities and  proper  care  are  used. 
Certainly  we  cannot  say  that  plaintiff's 
injuries  were  not  the  result  of  the  ex- 
posure. These  facts  are  enough  to  make 
the  case  one  of  res  ipea  loquitur,  and  to 
make  the  burden  on  defendant  to  show 
that  there  was  no  negligence.  Defendant 
did  not  show  this,  at  least  conclusively. 
Indeed,  there  was  sufficient  evidence  of  neg- 
ligence, even  without  the  res  ipsa  rule,  to 
make  a  case  for  the  jury. 
Judgment   a^rmed. 


NOKTH  CAROIiINA  SUPREME 
COURT, 

P.  J.  HUNEYCUTT  &  COMPANY 

V. 

WILLIAM  THOMPSON,  Appt. 

(—  N.  0.  — ,  74  S.  K  628.) 

Parent  and  child  —  liability  for  burial 
expenses  —  child  driven  from  home. 

That  a  father  has  driven  his  minor  child 
from  home,  and  permitted  it  to  enjoy  its 
own  earnings,  does  not  relieve  him  from 
liability  for  its  burial  expenses. 

(April  7,  1912.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Stanley 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  an  amount  alleged  to 
be  due  for  burial  expenses  of  defendant's 
son.     Affirmed. 

Statement  by  Allen,  J.t 

This  action  is  to  recover  $40,  alleged 
to  be  due  the  plaintiff  for  the  burial  ex- 
penses of  the  son  of  the  defendant.  The 
son  was  a  minor,  and  was  living  apart 
from  the  defendant  at  the  time  of  his 
death,  and  was  in  the  enjoyment  of  his 
own  earnings;  but  the  plaintiff  offered 
evidence  tending  to  prove  that  the  defend- 
ant wrongfully  drove  him  from  home.  It 
was  in  the  evidence  that  the  son  owned 
personal  property  of  the  value  of  $60  or 
$70,  which  was  disposed  of  by  his  rela- 
tions; and  there  was  no  evidence  that  the 
defendant  expressly  authorized  the  ex- 
pense incurred.  At  the  conclusion  of  the 
evidence,  the  defendant  moved  for  judg- 
ment of  nonsuit,  which  was  denied,  and 
the  defendant  excepted.  Exceptions  were 
also  taken  to  the  charge  of  his  Honor;  but 
they  are  all  involved  in  the  motion  for 
judgment  of  nonsuit. 

The   following  verdict  was   returned  by 
the  jury: 
^     "(1)  Had  the  deceased,  William  Thomp- 


Note,  —  JAability  of  parent  for  neoessor 
vies  furnished  minor  child  who  is  lit;- 
ing  away  from  the  parentis  home. 

For  cases  on  the  criminal  responsibility 
of  parents  for  failure  to  support  child, 
where  support  is  furnished  by  others,  see 
the  note  to  State  v.  Thornton,  32  L.R.A. 
(N.S.)   841. 

This  note  does  not  include  cases  after 
a  divorce,  or  where  there  is  a  legal  or  other 
separation  of  the  parents.  For  recovery  by 
mother  against  father  for  money  expended 
in  support  of  children,  see  the  note  to  De 
Brauwere  v.  De  Brauwere,  38  L.R.A.(N.S.) 
508. 

As  to  the  right  of  one  who  employs  mi- 
nor without  parent's  consent,  to  allowance 
on  account  of  expenditures  for  necessaries, 
see  the  note  to  Culberson  ▼.  Alabama 
Constr.  Co.  9  L.R.A.(N.S.)   411. 

For  parent's  duty  to  support  child,  as 
affected  by  child's  interest  in  trust  estate 
or  other  property,  see  the  note  to  National 
Valley  Bank  v.  Hancock,  67  L.R.A.  728. 

Upon  the  question  of  the  lack  of  parent 
or  guardian,  as  enlarging  infant's  capacity 
to  contract  for  other  than  necessaries,  see 
the  note  to  Wickham  v.  Torley,  36  L.R.A. 
(N.S.)  67. 

It  is  the  doctrine  of  the  English  cases 
that  there  is  no  legal  common-law  duty 
of  a  father  to  furnish  necessaries  for  his 
child,  and  that  he  will  not  be  liable  for  such 
furnished  without  authority,  or  a  promise, 
40  L.R.A.(N.S.) 


express  or  implied,  and  that  the  authority 
or  promise  will  not  be  implied  from  mere 
exigency  or  destitution. 

In  America  some  of  the  cases  incline  to 
the  English  doctrine;  others,  while  hold- 
ing that  the  only  liability  rests  on  author- 
ity or  promise,  will  imply  such  authority 
or  promise  from  the  exigency  of  the  case 
alone;  and  still  others  hold  directly  that 
there  is  a  legal  liability  of  the  father  to 
maintain  his  child. 

There  are  comparatively  few  cases  in  the 
books  where  the  question  of  the  father's 
liability  has  been  squarely  presented  with- 
out evidence  of  express  or  implied  author- 
ity or  promise  outside  the  exigency  of  the 
occasion.  But  the  inviting  nature  of  the 
subject  has  produced  a  great  amount  of 
obiter  opinions.  So  the  law  in  a  number 
of  jurisdictions  seems  to  oscillate  between 
the  wide  extremes  of  the  personal  views 
of  the  judges  writing  the  opinions. 

Besides  P.  J.  Hunetoutt  &  Co.  v.  Thoup- 
SON,  the  only  case  in  which  the  question 
seems  to  have  been  raised  of  the  liability 
of  the  parent  for  the  funeral  expenses  of  a 
child  living  apart  from  him  is  Gobber  v. 
Empting,  72  Misc.  10,  129  N.  Y.  Supp.  4, 
where,  in  holding  that  a  father  was  liable 
for  the  general  expenses  of  an  infant  son, 
although  the  parents  were  separated,  and 
the  son  was  living  with  his  mother,  who 
was  receiving  a  small  temporary  alimony 
in  a  pending  separation  suit,  the  court 
said:    'It  appears  that  the  child  was  about 
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son,  Jr^  been  emancipated  by  his  father, 
and  was  he  still  emancipated  at  the  time 
of  his  death?     Answer:     No. 

"(2)  In  what  amount,  if  any,  is  the  de- 
fendant indebted  to  the  plaintiff  T  An- 
swer:    Thirty-five  dollars." 

Judgment  was  entered  on  the  verdict 
in  favor  of  the  plaintiff,  and  the  defendant 
appealed. 

Messrs.  I.  R«  Bnrleyson  and  R.  li. 
Smith,  for  appellant. 

Defendant  was  not  liable  for  the  burial 
expenses  of  his  son,  who  had  been  com- 
pletely emancipated. 

Kelley  ▼.  Davis,  49  N.  H.  187,  6  Am. 
Rep.  499;  Ghaloux  v.  International  Paper 
Co.    76   N.   H.      231,    139    Am.    St.    Rep. 


694,  73  Atl.  301;  Brown  v.  Ramsay,  29  N. 

J.    L.    117;    Farrell    v.   Farrell,    3   Houst. 

(Del.)    633;    Vance  v.   Calhoun,   113   Am. 

St.  Rep.   116,  note;   Nightingale  v.  With- 

ington,    15   Mass.   272,    8    Am.    Dec.    101; 

Southern  R.  Co.  v.  Flemister,  120  Ga.  524, 

48  S.  E.  160;  Lackman  v.  Wood,  25  Cal. 

147 ;  Everitt  v.  Walker,  109  N.  C.  129,  13 

S.  E.  860  r  Keaton  v.  Davis,  18  Ga.  457; 

21   Am.   &   Eng.   Enc.   Law,   2d  ed.   1053; 

Manning  v.  Wells,  8  Misc.  646,  29  N.  Y. 

Supp.    1044. 
Mr.  A.  O.  Huneycntt,  for  appellee: 
A   parent   is   responsible   for   reasonable 

-burial    expenses    of    his   minor    child   who 

has    been    by    himself    driven    away    from 

home. 

Rowe    ▼.    Raper,    23    Ind.    App.   27,    77 


one  year  old,  and  was  residing  with  the 
mother,  who  was  residing  apart  from  the 
defendant.  .  .  .  Passing  over  the  ques- 
tion as  to  whether  the  wife  was  justified 
in  leaving  her  husband,  and  as  to  his  lia- 
bility for  the  burial  as  for  a  necessity  for 
the  wife,  I  think  that  the  husband  was  lia- 
ble, on  the  theory  that  he  is  liable  for  the 
funeral  expenses  of  a  minor  child,  and  that, 
if  the.  child  is  not  living  with  him,  anyone 
furnishing  a  burial  for  the  child  can  re- 
cover from  the  father  the  reasonable  value 
of  the  services  and  for  materials  furnished. 
In  his  work  on  Domestic  Relations,  Mr. 
Schouler  states  the  rule  as  follows  (5th 
ed.  §  242) :  'Liability  for  minor  child's 
funeral  expenses. — A  father  is,  in  general, 
liable  for  the  decent  funeral  expenses  of 
his  deceased  minor  child.'  Here  the  father 
and  mother  were  living  separate  and  apart. 
The  child  of  only  one  year  old  could  not  be 
well  separated  from  the  mother." 

Abandonment  or  driving  child  away. 

It  will  be  seen  that  in  P.  J.  Httneycutt 
&  Co.  V.  Thompson,  the  decision  is  put 
upon  the  ground  that  the  absence  of  the 
child  was  because  the  father  had  driven  him 
from  home. 

"If  a  father  abandon  his  duty  to  his  in- 
fant child,  so  that  he  is  forced  to  leave  his 
house,  he  is  liable  for  a  suitable  mainte- 
nance." Owen  V.  White,  6  Port.  (Ala.) 
435,  30  Am.  Dec.  572   {obiter). 

In  Stanton  v.  Willson,  3  Day,  37,  8  Am. 
Dec  255,  a  father  was  held  liable  for  sup- 
port and  education  furnished  by  a  stranger 
to  his  child,  who  had  fled  on  account  of 
fear  of  personal  violence.  The  court  said: 
"If  it  is  admitted,  that  'he  eloped  from  his 
father  for  fear  of  personal  violence  and 
abuse,  and  could  not  with  safety  live  with 
him,'  every  reason  for  the  rule  that  can  be 
given  ceased  to  operate.  .  .  .  Because 
the  father  has  abandoned  his  duty  and 
trust,  by  putting  the  child  out  of  his  pro- 
tection, he  cannot  thereby  exonerate  him- 
self from  its  maintenance,  education,  and 
support.  The  duty  remains,  and  the  law 
will  enforce  its  performance,  or  there  must 
40  L.R.A.(N.S.) 


be  a  failure  of  justice.  The  infant  cast  on 
the  world  must  seek  protection  and  safety 
where  it  can  be  found;  and  where  with 
more  propriety  can  it  apply  than  to  the 
next  friend,  nearest  relative,  and  such  as 
are  most  interested  in  its  safety  and  hap- 
piness? The  father,  having  forced  his  child 
abroad  to  seek  a  sustenance  under  such  cir- 
ciunstances,  sends  a  credit  along  with  him, 
and  shall  not  be  permitted  to  say  it  was 
furnished  without  his  consent,  or  against 
his  will."  The  rule  referred  to  by  the 
court  is  that  minors  under  the  government 
of  parents  cannot  bind  their  parents  for 
necessaries  without  their  consent. 

In  Finn  v.  Adams,  138  Mich.  258,  101 
N.  W.  533,  4  Ann.  Cas.  1186,  it  was  held 
that  a  man  who  had  been  sentenced  to  state 
prison  for  life  was  under  legal  obligation  to 
furnish  his  minor  son  with  the  necessaries 
of  life.  The  court  said:  "While  the  au- 
thorities are  not  fully  agreed,  we  think  the 
better  rule  is  that,  where  the  duty  to  main- 
tain one's  children  is  made  a  legal  duty  by 
statute,  as  by  our  statute  (§  4495,  2  Comp. 
Laws),  the  same  agency  to  bind  the  father 
for  necessaries  is  to  be  implied  where  there 
is  a  total  abandonment  of  a  minor  child, 
incapable  of  supporting  himself,  as  is  im- 
plied in  the  wife  on  desertion  by  her  hus- 
band." 

An  implied  promise  to  pay  for  necessa- 
ries consisting  of  bread  and  lodging,  cloth- 
ing and  personal  care  furnished  a  child 
without  the  physical  abilil^  of  providing 
himself  with  the  necessaries  of  life,  is 
raised  by  the  fact  that  the  father  had  aban- 
doned and  repudiated  the  child,  and  had 
been  notiiied  of  the  whereabouts  and  the 
necessities  of  the  child  before  the  supplies 
in  question  were  furnished.  Manning  v. 
Wells,  85  Hun,  27,  32  N.  Y.  Supp.  601, 
where  the  court  said,  referring  to  the  au- 
thorities, that  one  class  held  "that,  inde- 
pendent of  statute,  a  parent  is  not  liable 
for  necessaries  furnished  his  infant  child, 
while  another  class  holds  that  a  person 
furnishing  such  necessaries  may  recover  of 
the  parent  therefor.  The  principle  upon 
which  the  latter  proceeds  is  that,  as  a 
parent  is  under  a  natural  obligation  to  fur- 
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Am.  St.  Rep.  411,  54  N.  E.  770;  29  Cyc. 
1608-1610;  Long,  Dom.  Rel.  316;  Sulli- 
van V.  Horner,  41  N.  J.  Eq.  299,  7  Atl. 
411;  Porter  v.  Powell,  79  Iowa,  151,  7 
L.R«A.  176,  18  Am.  St.  Rep.  353,  44  N.  W. 
295. 

Allen,  J.,  delivered  the  opinion  of  the 
court : 

It  is  conceded,  on  the  one  hand,  that 
the  defendant  would  have  been  liable  for 
the  burial  expenses  of  his  son,  a  minor, 
incurred  without  his  express  authority,  if 
the  son  had  been  living  with  the  defend- 
ant at  the  time  of  his  death;  and,  on  the 
other,  that  there  is  no  liability  if  the  son 
left  the  home  of  the  father  voluntarily, 
and  without  fault  on  the  part  of  the  fa- 


ther. The  point  in  debate,  therefore,  is 
whether  the  defendant  can  avoid  liability 
when  he  has  wrongfully  driven  his  child 
from  home. 

The  position  taken  by  the  defendant's 
counsel  is  sound,  that  ''if  a  father  neglects 
and  refuses  to  support  or  maintain  his 
son  during  his  minority,  and  denies  him 
a  home,  so  that  he  is  forced  to  labor 
abroad  and  procure  a  living  for  himself, 
he  is  not  entitled  to  the  earnings  of  such 
son,  as,  under  such  circumstances,  the  law 
will  imply  that  the  father  has  emanci* 
pated  his  son  from  his  service,  and  con- 
ceded to  him  the  right  to  enjoy  the  fruits 
of  his  own  labor;"  but  it  does  not  neces- 
sarily follow  that  the  father  is  relieved 
from    all    responsibility,    because    he    has 


nish  necessaries  for  his  infant  children,  if 
he  neglects  that  duty  a  person  who  supplies 
such  necessaries  is  deemed  to  have  con- 
ferred a  benefit  upon  the  delinquent  parent 
for  which  the  law  raises  an  implied  prom- 
ise on  his  part  to  pay.  If  the  latter  doc- 
trine is  correct,  it  would  follow  that  the 
plaintiff's  complaint  is  sufficient,  as  it 
shows  a  clear  and  palpable  omission  of  duty 
in  that  respect  on  the  part  of  the  defend- 
ant. Without  discussing  in  detail  or  at- 
tempting to  harmonize  the  various  opinions 
that  have  been  expressed  upon  this  ques- 
tion, we  are  disposed  to  hold  that  upon  the 
facts  alleged  in  the  complaint  the  law  raised 
an  implied  promise  on  the  part  of  the  de- 
fendant to  pay  for  the  necessaries  furnished 
his  infant  son.  ...  In  view  of  the  fact 
that  the  plaintiff  at  once  notified  the  defend- 
ant that  his  son  was  at  the  plaintiff's  house 
in  a  destitute  condition,  and  without  the 
physical  ability  to  provide  himself  with 
the  necessaries  of  life,  as  was  alleged  in 
the  complaint  and  admitted  by  the  de- 
murrer, under  all  the  cases  it  must  be  held 
that  an  implied  promise  on  the  part  of  the 
defendant  to  pay  for  the  necessaries  thus 
furnished  arose.  In  such  a  case  very  slight 
evidence  would  be  sufficient  from  which  to 
infer  such  a  promise  by  the  parent.** 

Voluntary   absence. 

The  cases  concerning  expenses  of  illness 
generally  present  the  legal  question  of  the 
parent's  liability  more  clearly  and  directly 
than"  where  the  expense  is  of  a  different 
nature.  In  most  of  the  American  cases  the 
question  is  treated  as  one  of  the  extent  of 
the  emancipation. 

Where  the  defendant's  son,  while  work- 
ing for  the  plaintiff  with  his  father's  con- 
sent, broke  his  leg,  and  the  plaintiff  took 
him  to  his  house,  and  the  next  day  notified 
the  defendant  to  come  and  care  for  him, 
which  the  defendant  refused  to  do,  saying 
the  county  would  have  to  care  for  him,  and 
the  plaintiff  then  told  the  defendant  that 
if  the  boy  remained  at  his  house,  he  would 
care  for  him  and  look  to  the  plaintiff  for 
the  expense  of  it,  it  was  held  that  "the 
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parent  is  bound  for  necessaries  furnished 
his  minor  child,  if  the  parent  refuses  to 
furnish  them  when  the  child  is  living  apart 
from  the  parent,  with  his  consent."  De 
Wane  v.  Hansow,  56  111.  App.  575. 

In  Porter  v.  Powell,  79  Iowa,  161,  7 
L.ILA.  176,  18  Am.  St.  Rep.  353,  44  N.  W. 
295,  it  was  held  that  a  father  was  liable 
for  a  physician's  services  to  his  minor 
daughter,  seventeen  years  of  age,  attacked 
with  typhoid  fever,  30  miles  away  from  her 
father's  house,  at  a  place  where  she  had 
resided  for  three  years,  earning  and  con< 
trolling  her  own  wages,  and  providing  her- 
self with  clothing,  the  father  not  furnish- 
ing or  agreeing  with  his  daughter  to  fur- 
nish her  with  any  money,  or  means  of  sup- 
port, but  consenting  to  her  absence  from 
home.  The  court  said:  "In  our  view,  there 
was,  at  most,  but  a  partial  emancipation, 
— an  emancipation  from  service  for  an  in« 
definite  time.  The  father  had  a  right  at 
any  time  to  require  the  daughter  to  return 
to  his  home  and  service;  and  she  had  a 
right  at  any  time  to  return  to  his  service, 
and  to  claim  his  care,  custody,  control,  and 
support.  There  was  no  such  an  emancipa- 
tion as  exempted  the  father  from  liability 
for  actual  necessaries  furnished  to  his 
daughter.  In  view  of  the  legal  as  well  as 
the  moral  duty  of  appellant  to  furnish 
necessary  support  to  his  daughter  during 
minority,  and  especially  when  unable,  from 
infancy,  disease,  or  accident,  to  earn  her 
own  necessary  support,  we  think  he  may 
well  be  understood  as  promising  payment 
to  any  third  person  for  actual  necessaries 
furnished  to  her.  ...  He  had  not  re- 
lieved himself  from  the  duty  to  furnish  her 
such  support,  and,  from  his  obligation  to 
do  so,  may  be  presumed  to  have  promised 
payment  to  anyone  who  did  furnish  it  in 
his  absence." 

In  Kubic  v.  Zemke,  105  Iowa,  269,  74 
N.  W.  748,  where  a  boy  of  fifteen,  who  was 
living  with  the  plaintiff,  became  sick,  the 
plaintiff  paid  the  expenses  of  his  illness, 
and  having  sued  the  father  for  them,  the 
trial  court  directed  a  verdict  for  the  plain- 
tiff. But,  on  appeal,  this  was  set  aside  on 
the  ground  that  it  was  a  question  of  eman- 
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lost  the  right  to  control  the  earnings  of 
his  son. 

The  objection  to  such  a  conclusion  is 
that  it  would  permit  the  father  to  take  ad- 
vantage of  his  own  wrongful  act,  and  to 
relieve  himself  from  responsibility  by  con- 
duct which  the  law  condemns;  and,  in  our 
opinion,  the  charge  of  his  Honor  was  a 
clear  and  accurate  statement  of  the  law. 
He  said:  ''The  mere  fact  that  a  child 
is  living  away  from  home,  with  the  con- 
sent of  the  parent,  does  not  relieve  the 
parent  from  liability  for  necessaries  fur- 
nished to  the  child,  and  the  parent  is  lia- 
ble, where  his  misconduct  or  abuse  has 
driven  the  child  to  leave  him;  but  ordinar- 
ily, where  there  is  no  fault  upon  the  part  i 
of    the    parent,    a    child    who    voluntarily! 


abandons  the  parent's  home,  for  the  pur- 
pose of  seeking  its  fortune  in  the  world, 
or  to  avoid  parental  discipline  and  re- 
straint, forfeits  the  claim  to  support,  and 
the  parent  is  under  no  obligation  to  pay 
therefor.  A  boy  may  be  emancipated  for 
some  purposes,  and  may  not  be  emanci- 
pated for  others.  There  may  be  a  total 
emancipation  or  a  partial  emancipation. 
If  the  plaintiff's  contention  is  true  in  this 
case,  the  father  ran  the  boy  off  and  per- 
mitted him  to  go  to  work,  and  to  earn 
wages  and  to  collect  his  money.  That 
would  be  an  emancipation  for  certain  pur- 
poses. That  would  authorize  the  boy  to 
make  contracts,  collect  the  money,  and 
spend  the  money.  The  father  couldn't 
then   come  and  collect  his   money.     That 


cipation,  on  which  the  burden  of  proof  rest- 
ed upon  the  father,  and  he  should  have  an 
opportunity  to  show  it. 

But  where  the  child  goes  across  the  con- 
tinent as  his  own  master,  the  father  will 
not  be  liable.  Thus,  in  Johnson  v.  Gibson, 
4  £.  D.  Smith,  231,  a  minor  who  had  been 
living  in  his  father's  family  in  the  East, 
but  receiving  his  own  wages,  departed  for 
California.  His  father  advanced  him  money 
for  his  passage,  but  neither  received  his 
earnings  nor  provided  for  his  support 
abroad.  While  in  California  he  was  taken 
sick  and  was  nursed  by  the  assignor  of 
the  plaintiff,  and  it  was  held  upon  the 
whole  case  that  there  was  evidence  suffi- 
cient to  warrant  the  conclusion  that  the 
father  had  waived  his  son's  earnings,  and 
that  he  was  not  responsible  for  his  son's 
necessaries  for  this  reason. 

8o,  in  Brosius  v.  Barker,  164  Mo.  App. 
657,  136  S.  W.  18,  where  the  plaintiff,  a 
physician,  had  rendered  medical  services  to 
the  defendant's  son,  ill  of  typhoid  fever,  in 
Oregon,  and'  had  guaranteed  or  assumed  the 
hospital  charges,  of  which  he  had  an  as- 
signment, the  father  being  resident  in  Mis- 
souri, the  court  said :  "We  hold  that  where 
the  child  who  is  physically  and  mentally 
able  to  take  care  of  himself  has  voluntarily 
abandoned  the  parental  roof  and  turned  his 
back  to  its  protection  and  influence,  and  has 
gone  out  to  fight  the  battle  of  life  on  his 
own  account,  the  parent  is  under  no  obliga- 
tion to  support  him.  .  .  .  The  plaintiff 
claims  he  liad  no  knowledge  of  the  fact  that 
the  son  was  no  longer  under  parental  con- 
trol, and  for  that  reason  the  emancipation 
defense  cannot  be  made  against  his  claim. 
We  have  been  unable  to  find  anv  autliorities 
supporting  appellant's  contention.  .  .  . 
In  this  case,  the  plaintiff  knew,  at  the  time 
the  defendant's  son  applied  to  him  for  as- 
sistance, that  tlie  boy  was  not  living  with 
his  parent.  He  was  informed  that  the 
father  lived  in  this  state,  and  therefore,  it 
seems  to  us  that  the  arrangement  between 
the  father  and  son,  under  which  the  boy 
had  left  home,  was  a  matter  plaintiff  should 
have  inquired  into  before  rendering  the 
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services  to  the  boy  on  the  credit  of  the 
father." 

The  English  rule  was  enforced  in  Morti- 
more  v.  Wright,  6  Mees.  &  W.  482,  9  L. 
J.  Exch.  N.  §.  158,  4  Jur.  465,  where  the 
son,  for  the  last  two  and  a  half  years  of 
his  minority,  lodged  with  the  plaintiff,  hav* 
ing  an  occupation  for  which  he  received 
about  a  pound  a  week,  and  paid  his  board, 
but  for  the  last  six  or  seven  months  of  his 
minority  he  was  not  able,  through  illness, 
to  pursue  his  usual  occupation,  and  was 
supplied  with  board  and  the  necessaries  of 
his  illness  by  the  plaintiff.  It  was  held 
that  his  father  was  not  liable  to  the  plain- 
tiff therefor. 

But  if  the  son  returns  home  and  is 
treated  in  illness  by  a  physician,  with  his 
father's  knowledge,  while  again  a  member 
of  the  family,  the  father  will  be  liable  for 
the  services.  Deane  v.  Annis,  14  Me.  26; 
Swain  v.  Tyler,  26  Vt.  9. 

So,  on  the  other  hand,  the  father  will 
not  be  liable  where  the  credit  is  given  only 
to  the  son.  Thus,  where  a  son  was  taken 
ill  while  in  the  service  of  the  plaintiff,  un- 
der a  contract  between  them  that  the  plain- 
tiff should  pay  him  his  wages,  and  the 
father,  at  the  request  of  the  plaintiff,  had 
relinquished  to  the  son  by  a  written  in- 
strument all  claim  for  his  services,  author- 
izing him  to  contract  for  himself,  and  stat- 
ing that  he  would  pay  no  debts  incurred 
by  the  son,  and  the  plaintiff's  account  for 
the  expenses  of  the  son's  illness  was  charged 
to  the  son,  it  was  held  that  the  father  was 
not  liable  for  such  expenses,  as  the  credit 
was  given  entirely  to  the  son.  Varney  v. 
Young,  11  Vt.  258. 

The  cases  where  expenses  other  than 
those  of  illness  are  concerned  vary  so  much 
in  the  particular  circumstances  that  it  is 
not  easy,  considering  the  diverse  and  often 
shifting  views  of  the  general  liability  of 
the  parent  for  necessaries,  to  formulate 
general  rules  on  the  subject.  But  it  is 
generally  conceded  that  the  parent  is  not 
liable  for  the  ordinary  expenses  of  his  child 
who  lives  away  from  home  and  is  self-sup- 
1  porting.    Gotts  v.  Clarl^  78  111.  229;  Coop- 
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would  be  an  emancipation  for  that  pur- 
pose. But  if  the  father  was  in  fault,  if 
he  ran  the  boy  off  from  home,  then  there 
could  be  no  emancipation  which  would  re- 
lieye  the  father  from  the  duty  of  provid- 
ing necessities  for  the  son,  in  the  event 
he  was  down  sick  and  died.  I  charge 
you  that  if  the  plaintiff  has  satisfied  you 
by  the  greater  weight  of  the  evidence  that 
the  defendant  drove  his  young  son,  Wil- 
liam Thompson,  away  from  his  home,  you 
will  answer  the  first  issue,  'No.'  The  first 
issue  is:  'Had  the  deceased,  William 
Thompson,  Jr.,  been  emancipated  by  his 
father,  and  was  he  still  emancipated  at  the 
time  of  his  death?'     So,  then,  if  you  find 


from  this  evidence,  and  by  the  greater 
weight  of  it,  that  his  father  drove  him 
away  from  home,  and  he  remained  away, 
according  to  the  evidence,  twelve  months 
or  sixteen  months,  or  whatever  you  may 
find  to  be  the  time,  and  was  taken  sick 
and  died,  your  answer  to  the  first  issue 
will  be,  'No,'  because  that  didn't  emanci- 
pate, didn't  relieve  the  father  from  his 
duty  to  look  after  and  protect  and  care  for 
his  son,  because  he  was  in  faulty  if  you 
find  that  he  ran  him  away  from  home. 
But  if  you  find  that  the  boy  left  of  his 
own  volition,  because  he  wanted  to  go,  be- 
cause he  was  tired  of  home  and  wished 
to  escape   parental  control   and  correction 


er  V.  McNamara,  92  Iowa,  243,  60  N.  W. 
622;  Weeks  v.  Merrow,  40  Me.  151  (where, 
however,  it  is  not  clear  whether  the  minor 
received  his  own  wages ) ;  Kelley  v.  Davis, 
49  N.  H.  187,  6  Aul  Eep.  499;  Kaymond  v. 
Loyl,  10  Barb.  483. 

Where  the  action  was  founded  on  an  ac- 
count which  the  plaintiff  had  against  the 
defendant  for  necessary  articles  of  cloth- 
ing, which  he  had  furnished  to  the  defend- 
ant's minor  daughter  while  she  was  at  work 
for  him  (with  the  defendant's  consent), 
beyond  the  price  of  her  labor,  and  there 
was  no  proof  that  the  defendant  had  re- 
linquished his  right  to  the  earnings  of  his 
daughter,  or  that  he  consented  to  her  buy- 
ing any  of  the  articles  of  clothing  of  the 
plaintiff,  or  that  the  defendant  had  neglect- 
ed to  furnish  her  with  clothing  necessary 
and  proper  for  her  condition  in  life,  it  was 
held  that  there  could  be  no  recovery,  as 
the  defendant  gave  his  daughter  no  au- 
thority to  procure  the  clothing,  and  the 
plaintiff  had  none  from  the  defendant  to 
let  her  have  any;  and  also  there  was  no 
omission  of  duty  on  the  part  of  the  de- 
fendant as  to  furnishing  his  daughter  with 
all  necessary  clothing.  Clinton  v.  Rowland, 
24  Barb.  634. 

In  Gordon  V.  Potter,  17  Vt.  348,  where  a 
boy,  with  the  consent  of  his  father,  who 
allowed  him  part  of  his  earnings,  worked 
away  from  home,  it  was  held  that  the  father 
would  not  be  liable  for  clothes  furnished 
his  son  without  some  authority  from  him, 
express  or  implied;  and  the  court  seemed  to 
be  of  the  opinion  that  no  authority  would 
be  implied  from  absolute  destitution. 

So,  where  the  minor  is  away  without 
the  parent's  consent,  the  parent  is,  in  gen- 
eral, not  liable  for  necessaries  furnished. 
Miller  v.  Davis,  49  111.  App.  377,  where  the 
court  said:  "Wliere  the  child  resides  away 
from  home  without  the  consent  of  the  par- 
ent, in  order  to  hold  tlie  parent  for  goods 
furnished,  an  express  promise  must  be 
proven,  or  the  facts  and  circumstances  must 
be  such  that  a  promise  can  be  inferred. 
UTiere  is  a  difference  between  circumstances 
from  which  a  promise  may  be  inferred,  and 
circumstances  that  would  lead  a  reasonable 
man  to  believe  the  goods  would  be  paid  for. 
Parents  often  pay  debts  improvidently  made 
40  L.R.A.(N,S.) 


I  by  children  when  there  is  no  legal  obliga- 
I  tion  to  do  so.  It  is  sometimes  done  from  a 
spirit  of  pride,  and  sometimes  to  prevent 
unpleasant  consequences  following  the  child. 
Under  such  circumstances  a  reasonable  man 
would  be  led  to  infer  that  the  parent  would 
pay." 

"If  a  child  leave  his  father's  house,  to 
seek  his  fortune  in  the  world,  or  avoid  do- 
mestic discipline  and  restraint,  or  escape 
from  justice,  the  authority  of  the  father 
to  purchase  necessaries  is  not  implied." 
Owen  V.  Wright,  6  Port.  (Ala.)  436,  30 
Am.  Dec.  572   {obiter). 

In  Carney  v.  Barrett,  4  Or.  171,  where 
the  defendant  engaged  board  for  his  son  at 
the  plaintiff's  hotel,  and  after  paying  for 
the  same  for  two  weeks,  he  told  the  land- 
lord that  he  would  not  be  responsible  for 
his  son's  board  any  longer,  and  to  put  him 
out  of  the  hotel,  it  was  held  that  the  de- 
fendant was  not  liable  for  any  further 
board  for  his  son. 

In  Schnuckle  v.  Bierman,  89  III.  454,  it 
was  held  that  where  a  daughter  leaves  her 
father's  house  without  cause,  and  is  se- 
creted by  a  neighbor,  the  neighbor  cannot 
recover  for  her  board. 

But  a  girl  between  eight  and  nine  years 
of  age  is  subject  to  the  parents'  will,  and 
does  not  forfeit  her  claim  to  support  by 
voluntarily  remaining  away  from  her  fa- 
ther's house,  against  his  will.  Bradley  v. 
Keen,  101  111.  App.  519. 

In  Angel  v.  McLellan,  16  Mass.  28,  8  Am. 
Dec.  118,  an  action  against  a  father  for 
necessaries  furnished  in  a  foreign  country 
to  a  son,  who  was  a  fugitive  from  the 
justice  of  his  native  country,  the  court 
said:  "The  father  is  obliged  to  support 
his  children  while  they  remain  part  of  his 
family.  Perhaps  if  he  fail  to  furnish  them 
with  clothing  and  food  necessary  for  the 
support  of  life,  anyone  who  furnished  such 
necessaries  may  maintain  an  action  against 
the  father,  upon  the  presumption  of  an  as- 
sent on  his  part.  Perhaps,  also,  if  he  cruel- 
ly and  causelessly  turn  them  out  of  doors, 
they  would  carry  with  them  a  credit  on  the 
father  for  the  means  of  support.  .  .  . 
However  this  may  be,  we  think  it  clear 
that,  when  a  child  leaves  his  parent's  house 
voluntarily,  for  the  purpose  of  seeking  hia 
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and  seek  bis  fortune  in  life  for  himself, 
and  was  earning  money,  and  had  on  hand 
at  the  time  of  his  death  this  buggy,  which 
sold  for  $37.60,  according  to  the  testimony, 
and  the  watch,  which  sold  for  $5,  and  this 
balance  in  the  hands  of  Mr.  Efird  of  $16.20, 
then  you  would  find,  gentlemen, .  the  an- 
swer to  this  first  issue  to  be  *Yes.' " 

The  authorities  are  not  uniform  on  this 
question;  but  they  fully  sustain  the 
charge.  2  Kent,  Com.  193;  Tyler,  Infancy, 
114;  29  Cyc.  1609;  Owen  v.  White,  6  Port. 
(Ala.)  435,  30  Am.  Dec.  573;  Weeks  v. 
Merrow,  40  Me.  151;  Bennett  v.  Gillette, 
74   Am.   Dec.   note   on   page   782. 

In  2  Kent,  supra,  the  author  says:     'If 


a  father  suffers  the  children  to  remain 
abroad  with  their  mother,  or  if  he  forces 
them  from  home  by  severe  usage,  he  iB 
liable  for  their  necessaries." 

In  Tyler  on  Infancy,  ^upra:  "If  the 
parent  turn  away  his  child  from  home, 
or  so  cruelly  treat  him  that  he  cannot  re- 
main under  the  parental  roof,  or  abandon 
him  without  adequate  provision,  the  rule 
is  well  settled  that  such  parent  may  be 
made  to  pay  for  necessaries  furnished  such 
infant  child." 

In  Cyc.  supra:  "The  mere  fact  that  a 
child  is  living  away  from  home,  with  the 
consent  of  the  parent,  does  not  relieve  the 
latter    from    liability    for    necessaries    fur- 


fortune  in  the  world,  or  to  avoid  the  dis- 
cipline and  restraint  so  necessary  for  the 
due  regulation  of  families,  he  carries  with 
him  no  credit;  and  the  parent  is  under  no 
obligation  to  pay  for  his  support." 

In  Hunt  V.  Thompson,  4  111.  179,  36  Am. 
Dec.  638,  an  action  for  clothes  furnished  a 
minor  son,  it  was  held  that  it  was  not  rea- 
sonable to  presume  that  a  father,  because 
he  allowed  a  son  between  fifteen  and  eigh- 
teen years  of  age  to  visit  friends  in  an- 
other state,  also  gave  him  authority  to  take 
board  at  a  tavern  for  five  or  six  months, 
and  until  he  should  outgrow  his  clothes 
or  wear  them  out,  and  then  purchase  others 
at  will;  the  court  stating  that  those  who 
supply  the  infant  must  know  of  his  rela- 
tions with  his  father. 

.  Knowledge  of  the  relations  between  the 
parent  and  the  child  which  is  required  of 
one  supplying  the  child,  in  Hunt  ▼.  Thomp- 
son, supra,  and  Brosius  ▼.  Barker,  154  Mo. 
App.  657,  136  S.  W.  18,  has  been  held  not 
to  be  required  in  a  case  where  there  had 
been  an  agency,  as  the  continuance  of  that 
might  be  presumed  until  actual  or  con- 
structive notice  was  received  of  its  ter- 
mination. Murphy  v.  Ottenheimer,  84  111. 
39,  25  Am.  Rep.  424. 

The  question  whether  the  child  had  the 
parent's  authority  for  a  course  of  conduct 
which  made  necessary  the  incurring  of  the 
obligation  in  question  -is  sometimes  one  of 
ordinary  business  agency.  Thus,  in  Bush- 
nell  ▼.  Bishop  Hill  Colony,  28  111.  204, 
where  articles  had  been  ordered  for  a  farm, 
the  question  was  simply  one  of  fact  wheth- 
er a  young  man  under  twenty-one  was  car- 
rying on  a  farm  on  his  own  account,  his 
mother  keeping  house  for  him,  or  whether 
they  were  cultivating  and  conducting  the 
farm  for  the  benefit  of  the  father,  who 
owned  it  and  lived  in  another  state. 

But  a  son  supplied  with  expenses  for  a 
week  or  ten  days,  and  sent  to  Ijondon  to 
look  out  for  a  ship,  may  not  bind  his  father 
for  his  board  during  an  indefinite  stay 
without  authority.  Shelton  v.  Springett, 
20  Eng.  L.  &  Eq.  Rep.  281. 

Miscellaneous. 

Where  a  man  abandoned  his  wife  and 
daughter,  the  wife  took  shelter  in  the  alms- 
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house,  and  the  daughter  was  for  many 
years  supported  by  her  grandmother.  After 
the  father's  decease  an  application  was 
made  in  equity  by  his  representatives  to  be 
relieved  of  a  judgment  in  favor  of  the  per- 
sonal representatives  of  the  grandmother, 
for  the  daughter's  support,  and  it  was  held 
that  equity  would  not  interfere.  Tomkins 
V.  Tomkins,  11  N.  J.  Eq.  512. 

While  children  at  school  are  not  within 
the  scope  of  this  note,  reference  may  be 
made  here  to  Parker  v.  Tillinghast,  19  Abb. 
N.  C.  190,  where  a  resident  of  New  York 
placed  his  minor  son  at  school  in  New  Hamp- 
shire, and  the  boy,  who  (stated  that  he) 
had  only  a  thin  overcoat,  and  had  out- 
grown his  other  clothes,  ordered  clothes  of 
tbe  plaintiif;  and  the  court,  in  holding  that 
the  question  of  the  father's  liability  was 
one  for  the  jury,  stated  that  the  boy  was 
entitled  to  clothing  suitable  to  the  climate, 
and  which  would  permit  him  to  make  a 
presentable  appearance  at  the  school,  and 
that  "if  the  father  failed  to  supply  these 
necessaries,  the  son  had  the  right  to  pro- 
cure them  on  the  father's  credit.  This  is 
founded  on  the  rule  that  if  the  parent  neg- 
lects his  duty,  any  other  person  who  sup- 
plies the  necessaries  is  deemed  to  have  con- 
ferred a  benefit  on  the  delinquent  parent, 
for  which  the  law  raises  an  implied  prom- 
ise to  pay  on  the  part  of  the  parent." 

In  Farmington  v.  Jones,  36  N.  H.  271, 
where  the  plaintiff's  daughter,  over  eighteen 
years  of  age,  was  residing,  presumably 
with  his  consent,  at  the  house  of  another 
person,  smallpox  broke  out  at  that  house 
and  she  became  ill  with  it.  The  town  author- 
ities declared  it  a  pesthouse,  and  quaran- 
tined the  inmates  without  authority.  It 
was  held  that  they  could  recover  of  the 
father  for  the  expenses  of  the  girl's  sick- 
ness, paid  out  for  her  while  she  was  so  de- 
tained. 

It  may  be  noted  that  in  cases  where  the 
question  arises  of  the  liability  of  the  father 
for  the  support  of  a  child  when  the  parents 
are  separated,  it  is  sometimes  laid  down 
as  a  principle  that  the  father  is  liable  for 
the  support  of  a  young  child  where  he  suf- 
fers the  child  to  remain  with  a  person  from 
whose  custody  he  could  have  regained  him 
by  habeas  corpus.  B.  B.  B. 
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nished  the  child;  and  the  parent  is  lia- 
ble, where  his  misconduct  or  abuse  has 
driven   the   child   to   leave   home." 

In  Owen  v.  White,  supra,  the  court  says: 
"If  a  child  le/ive  his  father's  house  to 
seek  his  fortune  in  the  world,  or  avoid 
domestic  discipline  and  restraint,  or  es- 
cape from  justice,  the  authority  of  the  fa- 
ther to  purchase  necessaries  is  not  implied. 
But  if  a  father  abandon  his  duty  to  his 
infant  child,  so  that  he  is  forced  to  leave 
his  house,  he  is  liable  for  a  suitable  main- 
tenance. And  the  principle  of  the  distinc- 
tion is  that  in  the  one  case  the  father  is 
blameless,  and  in  the  other  blamable.'' 
And  in  Weeks  ▼.  Merrow,  supra:  "If  a 
minor  is  forced  out  into  the  world  by  the 
cruelty  or  improper  conduct  of  the  parent, 
and  is  in  want  of  necessaries,  such  neces- 
saries may  be  supplied,  and  the  value 
thereof  collected  of  the  parent,  on  an  im- 
plied contract." 

It  follows,  therefore,  as  there  was  evi- 
dence that  the  defendant  had  driven  his 
minor  son  from  home,  that  there  was  no 
error  in  denying  the  motion  for  judgment 
of  nonsuit;  and  the  charge  being  in  ac- 
cordance with  law  and  justice^  the  judg- 
ment IB   affirmed. 


OKI/AHOMA   SUPREME   COURT. 

(Division  No.  2.) 

FORT  SMITH  &  WESTERN   RAILROAD 
COMPANY,  Impleaded,  etc.,  Plff.  in  Err., 

V. 

J.  P.  WILLIAMS. 

(30  Okla.  726,   121   Pac.   276.) 

Damages  —  carrier  —  failure  to  deliver 
merry-go-round. 

Where  a  carrier  contracts  with  a  shipper 
to  deliver  certain  machinery,  a  merry-go- 
round,  to  a  certain  place  by  a  certain  day 
for  a  specific  purpose,  and  has  full  notice 
of  the  nature  of  the  purpose,  is  fully 
warned  of  the  use  to  which  the  machinery 
is  to  be  put,  and  of  the  importance  of  hav- 
ing it  there  on  the  particular  day  specified, 
and  of  the  damage  or  loss  of  earnings  which 
would  result  from  failure  to  deliver  same 
on  the  day  agreed  upon,  and  undertakes 
such  shipment  with  full  knowledge  that 
such  conditions  and  the  expected  earnings 

Headnotes  by  Habrison,  C. 


are  the  moving  motive  on  the  part  of  the 
shipper,  and  thereupon  througn  want  of 
diligence  fails  to  deliver  such  machinery 
until  after  the  day  agreed  upon,  and  after 
the  time  has  expired  when  such  machinery 
can  be  operated  with  any  profit,  such  car- 
rier is  liable  in  such  amount  as  will  rea- 
sonably compensate  the  shipper  for  the 
damage  done.  And,  if  the  amount  of  earn- 
ings or  profits  can  be  estimated  with  a  rea- 
sonable degree  of  accuracy,  they  then  be- 
come the  most  just  and  adequate  measure 
of  damages. 

(January  16,  1912.) 

ERROR  to  the  County  Court  for  Mar- 
shall County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  negligent  failure 
of  defendants  to  deliver  a  shipment  of 
freight  as  required  by  contract.    Affirmed. 

Statement  by  Harrison,  C: 

This  action  was  filed  in  the  county  court 
of  Marshall  county  iDecember  7,  1908,  by 
J.  P.  Williams  against  the  St.  Louis  &  San 
Francisco  Railroad  Company  and  the  Ft. 
Smith  &  Western  Railroad  Company  for 
damages  for  failure  of  the  two  carrier 
companies  to  deliver  a  certain  merry-go- 
round  from  the  town  of  Indianola,  Okla- 
homa, to  Madill,  Oklahoma,  within  time 
to  be  used  by  plaintiff  at  a  picnic  held  in 
Madill,  Oklahoma,  on  August  14  and  15, 
1908.  On  August  10,  1908,  plaintiff,  J.  P. 
Williams,  tendered  for  shipment  to  the 
Ft,  Smith  &  Western  Railroad  Company 
at  Indianola,  Oklahoma,  the  merry-go- 
round  in  question,  the  same  being  accept- 
ed by  said  railroad  company  under  an 
agreement  between  plaintiff  and  said  com- 
pany that  said  property  would  be  delivered 
to  plaintiff  at  Madill,  Oklahoma,  not  later 
than  the  morning  of  the  14th  of  August, 
and  was  loaded  for  shipment  August  10th. 
The  Ft.  Smith  &  Western  Railroad  Com- 
pany delivered  same  to  the  St.  Louis  &  San 
Francisco  Railroad  Company  at  Weleetka, 
Oklahoma,  and  the  St.  Louis  &  San  Fran- 
cisco Company  carried  it  from  Weleetka 
to  Madill;  the  same  reaching  Madill  about 
5  o'clock  in  the  evening  of  August  14th. 
The  evidence  shows  that  the  defendant  Ft. 
Smith  &  Western  Railway  Company  was 
informed  of  .the  nature  of  the  shipment 
and  of  the  necessity  for  having  the  merry- 
go-round  at  Madill  in  time  for  use  on  the 
morning  of  the  14th  of  August,  and  that 


Note. —  As  to  liability  of  carrier  for 
loss  of  profits  incident  to  delay  in  delivery 
of  articles  intended  for  use,  and  not  for 
sale,  see  note  to  Harper  Furniture  Co.  v. 
Southern  Exp.  Co.  30  L.R,A.(N.S.)  483. 
And  see  also  note  to  Weston  v.  Boston  & 
M.  R.  Co.  4  L.R.A.(N.S.)  669,  as  to  meas- 
ure of  carrier's  liability  for  preventing  ex- 
40  L.R.A.(N.S.) 


hibition  or  show  by  breach  of  contract  of 
carriage. 

Numerous  other  aspects  of  the  general 
question  as  to  loss  of  profits  as  measure  of 
damages  are  covered  m  notes  cited  in  the 
Index  to  Notes  under  the  title  "Dama^pes," 
subtitle  "Loss  of  Profits,"  * 
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it  was  fullj  explained  to  the  defendant 
company  by  plaintiff  that  plaintiff  was 
going  to  use  Baid  merry-go-round  at  Ma- 
dill  during  the  two  days'  picnic,  and  par- 
ticularly and  definitely  informed  plaintiff 
that  he  wanted  it  to  reach  Madill  in  time 
to  be  put  up  and  ready  for  use  on  the 
morning  of  the  14th  of  August;  that  being 
the  first  day  of  the  two  days'  picnic.  The 
waybill  issued  by  the  defendant  company 
to  plaintiff,  a  copy  of  which  is  made  a 
part  of  the  reoord,  bears  this  notice: 
"Please  hurry  through.  MUST  be  at  Ma- 
dill by  the  8-14."  From  the  evidence  in 
the  record  the  distance  from  Indianola  over 
the  Ft.  Smith  &  Western  Railway  to  We- 
leetka  is  28  miles,  and  the  distance  from 
Weleetka  over  the  St.  Louis  &  San  Fran- 
cisco Railway  to  Madill  is  109  miles.  It 
also  appears  from  the  evidence  that  the 
merry-go-round  was  received  by  the  St. 
Louis  k  San  Francisco  Railroad  Company 
at  Weleetka  some  time  during  the  evening 
of  August  13th,  and  was  handled  or  for- 
warded by  such  company  on  the  first  train 
out  to  Madill,  reaching  Madill  over  the 
Fris(!o  about  6  o'clock  on  the  evening  of 
the  14th,  having  been  three  days  in  tran- 
sit from  Indianola  to  Weleetka,.  a  distance 
of  28  miles,  and  having  been  carried  by  the 
Frisco  road,  a  distance  of  109  miles,  in 
something  like  twenty-four  hours*  time. 
The  plaintiff  below  sued  for  $425  alleging 
that  he  had  been  damaged  in  the  sum  of 
$400  in  loss  of  profits,  and  the  sum  of  $25 
in  amount  paid  as  license  to  run  his  ma- 
chine at  Madill,  and  that  all  of  such  losses 
were  the  direct  result  of  the  negligence  and 
unnecessary  delay  in  shipment  by  the  de- 
fendant carriers. 

Each  of  the  defendant  carriers  appeared 
and  filed  their  separate  answers  to  plain- 
tiff's petition;  the  same  being,  in  effect, 
general  deniajs  of  the  allegations  contained 
in  the  petition.  Upon  a  trial  of  the  cause, 
which  was  had  to  a  jury,  the  plaintiff  ob- 
tained a  verdict  against  the  Ft.  Smith  & 
Western  Railroad  Company  for  $200,  the 
court  having  peremptorily  instructed  the 
jury  to  return  a  verdict  releasing  the  San 
Francisco  Railway  Company  from  any  lia- 
bility, upon  which  verdict  the  court  ren- 
dered judgment  in  favor  of  plaintiff  and 
against  defendant  Ft.  Smith  &  Western 
Railroad  Company  in  the  sum  of  $200,  from 
which  judgment  and  order  of  court  overrul- 
ing the  motion  for  new  trial  the  Ft.  Smith 
A  Western  Railroad  Company  appeals  to 
this  court. 

Messrs.  C.  E.  Warner  and  H.  P.  Har- 
per for  plaintiff  in  error, 

Messrs.  F.   E.   Kennainer  and  Charles 
A.  Coaklcy  for  dcf^"<^aj}t  JP  error. 
40  i..B.4/NJS.) 


Harrison,  C,  filed  the  following  opinion : 
Plaintiff  in  error  complains  of  nineteen 
separate  assignments  of  error,  but  in  its 
brief  discusses  and  reviews  them  all  under 
three  general  heads,  viz.:  First.  It  was 
error  for  the  court  to  admit  evidence  tend- 
ing to  show,  and  to  instruct  the  jury,  thai 
plaintiff  was  entitled  to  recover  the  prof- 
its which  he  alleges  he  would  have  re- 
ceived. Second.  The  court  erred  in  re- 
fusing to  give  instruction  No.  1,  asked 
by  the  defendant,  which  reads  as  follows: 
''You  are  instructed  that  upon  the  evidence 
in  this  case  it  is  your  duty  to  return  a  vier- 
diet  for  the  defendant.  Ft.  Smith  k  West- 
em  Railroad  Company."  Third.  The  meas- 
ure of  damage  in  any  event  could  not  be 
the  gross  receipts;  but  plaintiff's  recovery 
should  have  been  limited  to  the  net  receipts. 
These  three  propositions  are  all  included 
in  the  one  general  proposition  ''whether  a 
loss  of  contemplated  profits  is  a  proper 
element  of  damage." 

This  has  ever  been  looked  upon  and 
treated  by  the  courts  as  a  vexed  and  diffi- 
cult question.  It  has  been,  and  will  always 
be,  impossible  to  lay  down  any  fixed  and 
definite  rule  correctly  applicable  in  all 
cases.  There  has  never  been  a  rule  estab- 
lished which  was  decisive  and  universally 
followed  by  the  courts  in  all  cases,  but  the 
inclination  of  the  earlier  authorities  to 
hold  that  contemplated  profits  per  se  were 
improper  elements  of  damage  has  given 
way  under  the  riper  wisdom  of  jurispru- 
dence, and,  instead  of  holding  to  the  earlier 
inclination,  the  weight  of  authorities  in 
modem  jurisprudence  either  holds  or  con- 
cedes that,  where  a  loss  of  profits  is  not 
too  remote  or  conjectural  to  be  susceptible 
of  computation  with  reasonable  accuracy, 
they  are  proper  elements  of  damage.  This 
rule  is  recognized  with  approval  by  each  and 
all  of  the  following  authorities  cited  by 
counsel  for  plaintiff  in  error  in  support  of 
his  first  proposition:  Strawn  v.  Cogswell, 
28  111.  461;  Frazer  v.  Smith,  60  111.  145; 
Galveston,  H.  k  S.  A.  R.  Co.  v.  Jessee,  2 
Tex.  App.  Civ.  Cas.  (Willsoi\)  351,  and  au- 
thorities cited;  People's  Sav.  Bank  v.  Wat- 
erloo k  C.  F.  Rapid  Transit  Co.  118  Iowa, 
740,  92  N.  W.  691;  Bartow  ▼.  Erie  R.  Co. 
73  N.  J.  L.  12,  62  Atl.  489;  Houston  k 
T.  C.  R.  Co.  v.  Hill,  63  Tex.  381,  61  Am. 
Rep.  642;  Western  U.  Teleg.  Co.  ▼.  Crall, 
39  Kan.  580,  18  Pac.  719;  Moulthrop  v. 
Hyett,  305  Ala.  493,  53  Am.  St.  Rep.  139, 
17  So.  33;  Williams  v.  Island  City  Mer- 
cantile k  Mill.  Co.  25  Or.  573,  37  Pac.  51 ; 
Bripham  v.  Carlisle,  78  Ala.  244,  56  Am. 
Rep.  28;  Paola  Gas  Co.  ▼.  Paola  Glass  Co. 
56  Kan.  622,  54  Am.  St.  Rep.  598,  44  Pac. 
621;  Cutting  v.  Miner,  30  App.  Div.  457, 
52  N.  y.  Supp.  288;   Griffin  v.  Colver.  16 
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N.  Y.  489,  69  Am.  Dec.  718;  Western  Gravel 
Road  Co.  V.  Cox,  39  Iiid.  203;  Florida 
Northern  R.  Co.  v.  Southern  Supply  Co. 
112  Ga.  1,  37  S.  E.  130;  Bell  v.  Reynolds, 
78  Ala.  511,  66  Am.  Rep.  65;  Pollock  v. 
Gantt,  69  Ala.  373,  44  Am.  Rep.  619; 
Witherbee  v.  Meyer,  156  N.  Y.  446,  60  N. 
E.  68.  In  each  of  the  above  cases  the  rule 
had  been  either  rejected  or  followed  in  the 
lower  courts;  and  the  appellate  courts  in 
reversing  the  judgment  where  the  rule  had 
been  followed,  or  in  affirming  the  judgments 
where  the  rule  had  been  denied,  did  so  pure- 
ly upon  the  ground  thai  the  profits  con- 
tended for  in  such  cases  were  entirely  too 
remote,  speculative,  and  conjectural  to  be 
estimated  with  any  degree  of  accuracy,  and 
not  upon  the  ground  that,  though  the  prof- 
its might  be  estimated  with  a  reasonable 
degree  of  certainty,  they  were  per  ee  im- 
proper elements  of  damage. 

In  the  case  of  Paola  Gas  Co.  t.  Paola 
Glass  Co.  66  Kan.  622,  64  Am.  St.  Rep. 
698,  44  Pac.  621,  cited  by  plaintiff  in  error, 
Mr.  Justice  Johnston  in  rendering  the  opin- 
ion sliys:  '*It  is  urged  that  damages  can- 
not be  measured  by  the  anticipated  profits, 
as  the  calculation  is  necessarily  based  on 
conjecture  rather  than  upon  facts.  It  is 
the  aim  of  the  law  to  give  a  party  injured 
by  the  breach  of  a  contract  all  the  dam- 
ages which  he  may  suffer  from  such  breach; 
and,  where  the  contract  is  made  with  a 
view  to  future  profits  and  such  profits  are 
within  the  contemplation  of  the  parties, 
they  may,  where  they  can  be  established 
with  certainty,  form  a  just  measure  of 
damage.  It  has  been  said  that  as  a  general 
rule,  with  a  few  exceptions, '  anticipated 
profits  prevented  are  not  recoverable  in  the 
way  of  damages  for  the  breach  of  contract; 
but  it  is  well  settled  in  this  state  that  dam- 

• 

ages  based  on  prospective  profits  which 
would  have  been  realized  had  the  contract 
been  performed  may  be  allowed,  providing 
they  are  fairly  within  the  contemplation 
of  the  parties,  are  the  direct  and  natural 
consequence  of  the  breach  of  the  contract, 
and  are  susceptible  of  being  ascertained 
with  reasonable  certainty," — citing  Hoge  v. 
Norton,  22  Kan.  374;  Brown  v.  Hadley,  43 
Kan.  267,  23  Pac.  492;  Arkansas  Valley 
Town  k  Land  Co.  v.  Lincoln,  56  Kan.  145, 
42  Pac.  706.  In  the  case  of  Williams  v. 
Island  City  Mercantile  &  Mill.  Co.  25  Or. 
673,  37  Pac.  49,  cited  by  plaintiff  in  error, 
Mr.  Justice  Bean  in  rendering  the  opinion 
says:  "The  object  of  damages  is,  pri- 
marily, compensation  to  an  injured  party 
for  a  loss  sustained;  and  the  rule  is,  pri- 
marily, that  only  such  damages  can  be  re- 
covered as  are  the  natural  and  proximate 
result  of  a  breach,  and  that  damajres  which 
are  purely  speculative  or  conjectural  are 
40  L.R.A.(N.S.) 


not  recoverable.  But  the  application  of  this 
rule  varies  as  much  as  the  facts  of  the 
adjudged  cases  in  which  it  has  been  ap- 
plied. There  is  nothing  in  the  term  'prof- 
its' which  of  itself  excludes  their  being 
given  in  evidence,  and  used  as  the  measure 
of  damages;  and  when  excluded,  it  is  be- 
cause they  are  either  unnatural  or  remote, 
or  there  are  no  criteria  by  which  to  esti- 
mate them  with  that  certainty  which  the 
law  requires.  Indeed,  in  many  cases,  prof- 
its are  the  only  certain  or  reliable  mea- 
sure of  damages."  In  case  of  Moulthrop 
V.  Hyett,  106  Ala.  493,  63  Am.  St.  Rep. 
139,  17  So.  33,  cited  by  plaintiff  in  error 
above,  Mr.  Justice  McClellan,  in  rendering 
the  opinion  of  the  supreme  court  of  Ala- 
bama, says:  "It  seems  reasonable  that, 
where  profits  are  thus  lost,  the  defaulting 
party  should  make  them  good,  for  the  ma- 
chinery is  purchased  with  a  view  to  the 
profits,  and  the  contract  would  not  be  en- 
tered into  if  the  profits  were  not  expected 
and  counted  upon.  But  the  difficulty  in 
measuring  damages  by  profits  is  that  they 
are  commonly  uncertain  and  speculative, 
and  depend  upon  so  many  contingencies 
that  their  loss  cannot  be  traced  with  rea- 
sonable certainty  to  the  breach  of  the  con- 
tract. When  that  is  the  case,  they  are 
said  to  be  too  remote,  and  the  damages 
must  be  estimated  on  a  consideration  of 
such  elements  of  injury  as  are  most  direct- 
ly and  certainly  the  result  of  the  failure 
of  performance.  But  in  some  cases  profits 
are  the  best  possible  measure  of  damages, 
for  the  very  reason  that  the  loss  is  indis- 
putable and  the  amount  can  be  estimated 
with  almost  absolute  certainty." 

None  of  the  above  authorities  have  held 
against  the  justness  of  the  rule  of  apply- 
ing profits  as  a  measure  of  damages,  but 
have  merely  held  it  inapplicable  to  the  eases 
decided.  There  is  more  or  less  inaccuracy 
in  every  action  for  damages  for  breach  of 
contract,  but  in  order  to  justify  a  recovery 
in  any  case,  assuming  that  a  breach  has 
been  committed,  there  are  two  necessary  ele- 
ments to  be  considered:  One,  that  a  dam- 
age has  been  done;  the  other,'  that  such 
damage  is  the  result  of  the  breach.  The 
amount  of  the  one  should  be  computed  with 
reasonable  accuracy.  The  fact  of  the  other 
must  be  determined  with  reasonable  cer- 
tainty. A  less  degree  of  accuracy  is  re- 
quired in  the  former  than  of  certainty  in 
the  latter,  but  neither  is  required  to  be 
absolute  or  beyond  conjectural  possibilities. 
Where  it  reasonably  appears  that  a  party 
has  been  damaged,  and  that  such  damage  is 
the  direct  result  of  the  breach,  then  a  re- 
covery is  justified.  The  next  step  is  to 
ascertain  how  much  will  reasonably  com- 
pensate %h^  injured  party.    This  should  b« 
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computed  by  the  plainest,  easiest,  and  most  | 
accurate  measure  which  will  do  justice  in 
the  premises,  and  if  from  the  conditions  in 
the  contract,  and  the  nature  of  the  breach, 
it   reasonaUy  appears   that   the  extent   or 
amount  of  damages  may  be  more  readily, 
easily,  correctly,  and  justly  ascertained  by 
applying  the  loss  of  profits  as  a  measure, 
if  it  is  evident  that  profits  were  lost  and 
the  amount  thereof  can  be  calculated  with 
reasonable  accuracy,  then  such  profits  are 
the  true  measure  to  be  applied.     In  such 
cases,    however,    it    should    appear   evident 
that  profits  were  lost.    The  amount  may  be 
estimated   with   only   reasonable  accuracy; 
but  the  fact  that  profits  were  lost  should 
require    stricter    proof.      This    doctrine    is 
deduced  from  a  vast  weight  of  authorities, 
both   American    and   English,    including   2 
Joyce  on  Damages,  and  authorities;  1  Suth- 
erland,   Damages,    3d    ed.    and    notes    and 
cases  cited;  1  Sedgw.  Damages,  8th  ed.;  8 
Am.  &  Eng.  Enc.  Law,  2d  ed.,  and  authori- 
ties cited  in  notes;  13  Cyc.  and  cases  cited; 
Bryson   v.  McCone,   121   Cal.   153,  63   Pac. 
637;   Blagen  v.  Thompson,  23  Or.  239,  18 
L.R.A.  315,  31  Pac.  647;  Dart  v.  Laimbeer, 
1 07  N.  Y.  664,  14  N.  E.  291 ;  Brown  v.  Had- 
ley,   43   Kan.   267,   23   Pac.   492;    Hoge  v. 
Norton,  22  Kan.  374;  Hadley  v.  Baxendale, 
9  Exch.  341,  2  C.  L.  R.  617,  23  L.  J.  Exch. 
N.  S.  179,  18  Jur.  358,  2  Week.  Rep.  302, 
26  Eng.  L.  k  Eq.  Rep.  398,  5  Eng.  Rul.  Cas. 
502    (a  leading  case  both  in  England  and 
America)  ;  Tootle  v.  Kent,  12  Okla,  674,  73 
Pac.  310;  Choctaw  O.  &  G.  R.  Co.  v.  Jacobs, 
15  Okla.  493,  82  Pac.  602;  Mace  v.  Ramsey, 
74  N.  C.  11;   Butler  v.  Manhattan  R.  Co. 
143  N.  Y.  417,  26  L.R.A.  46,  42  Am.  St. 
Rep.  738,  38  N.  E.  454;  Bluegrass  Cordage 
Co.  V.  Luthy  &  Co.  98  Ky.  583,  33  S.  W. 
835;    Simpson  v.  London  &  N.  W.  R.  Co. 
L.  R.  1  Q.  B.  Div.  274,  45  L.  J.  Q.  B.  N.  S. 
182,  33  L.  T.  N.  S.  806,  24  Week.  Rep.  294. 
Hence  we  conclude  that  where  a  carrier 
contracts  to  deliver  certain  machinery  to  a 
certain  place  by  a  certain  day  for  specific 
purposes,  and  has  full  notice  of  the  nature 
of  the  purpose,  is  fully  warned  of  the  use 
to  which  the  machinery  is  to  be  put,  and 
of  the  importance  of  having  it  there  on  the 
particular  day  specified,  and  of  the  dam- 
age or  loss  of  earnings  which  would  result 
from   failure   to   deliver   same   on  the   day 
agreed    upon,    and    undertakes    such    ship- 
ment with  full  knowledge  that  such  condi- 
tions,  and  the  expected  earnings,   are  the 
moving  motive  on  the  part  of  the  shipper, 
and  thereupon   through   want   of   diligence 
fails  to  deliver  such  machinery  until  after 
the  day  agreed  upon,  and  after  the  time 
has  expired  when  such  machinery  can   be 
40  L.R.A.(N.S.) 


operated  with  any  profit,  such  carrier  is 
liable  in  such  amount  as  will  reasonably 
compensate  the  shipper  for  the  damage 
done.  And,  if  the  amount  of  earnings  or 
profits  can  be  estimated  with  a  reasonable 
degree  of  accuracy,  they  then  become  the 
most  just  and  adequate  measure  of  dam- 
ages. 

This,    we   think,    correctly    presents   the 
real   conditions   of  the   case   at  bar.     The 
plaintiff  herein  owned  the  merry-go-round. 
It  was  at  Indianola  on  the  day  the  contract 
was  entered  into.     There  was  going  to  be 
a  two   days'   picnic   at   Madill,   Oklahoma. 
Plaintiff  had   purchased  a  right  from  the 
picnic   committee   to   operate   his   machine 
there  during  the  two  days.     He  informed 
the  carrier  of  all  these  circumstances,  and 
asked  the   carrier  if  delivery  of  the  ma- 
chinery could  be  made  by  at  least  one  day 
before  the  picnic  began,  or  in  time  to  have 
the  merry-go-round  ready  for  operation  on 
the  morning  of  the  first  day  of  the  picnic. 
The  agent  of  defendant  company  fully  un- 
derstood from  the  evidence  in  the  record, 
undenied,    all    the    conditions    involved    in 
the  case,  fully  understood  the  importance 
of  having  the  machinery  at  Madill  on  the 
first  day  of  the  picnic,  and  understood  that 
it  would  be  worthless  for  operation  if  it 
failed  to  reach  Madill  until  after  the  picnic 
was    over,    and    with    this    understanding 
promised    plaintiff   that   he   would    deliver 
the   machinery   on   time.     And   thereupon, 
with  this  understanding  between  the  par- 
ties,  plaintiff   delivered   the   machinery   to 
the    defendant    company    for    shipment    to 
Madill.    These  facts  are  undisputed  in  the 
record.     It  also   appears   from  the   record 
that  the  machinery  in  question  was  turned 
over  to  defendant  for  delivery  on  the  10th 
of  August,  and  that  defendant  company  was 
nearly  four  days  shipping  such  machinery 
a  distance  of  only  28  miles,  from  Indianola 
to  Weleetka,  no  excuse  whatever  being  giv- 
en for  the  delay;   that  on  the  evening  of 
the    13th    it   was    delivered    by    defendant 
company  to  the  Frisco  Company  and  by  the 
Frisco  Company,  within  the  next  twenty- 
four    hours,    delivered    a    distance    of    109 
miles  to  consignee,  at  Madill,  reaching  Ma- 
dill near  the  close  of  the  first  day  of  the 
picnic.      The   evidence    showed,    also,    that 
plaintiff  upon  receipt  of  the  machinery  im- 
mediately set  to  work  with   a  number  of 
hands  and  worked  all  night  in  order  to  get 
the    machinery    ready    for    operation,    but 
failed   to   do   so   until   between   9   and    10 
o'clock  of  the   last  or  second  day  of  the 
picnic. 

The    record    further    discloses    that    the 
number  of  people  present  on  the  first  day 
32 


498 


OKLAHOMA  SUPREME  COURT. 


waB,  if  any  difference,  greater  than  on  the 
second  day.  It  showed,  also,  that  the 
plaintiff,  after  getting  his  machinery  ready 
for  operation,  at  about  10  o'clock  the  sec- 
ond day,  from  about  10  o'clock  on  the 
morning  of  th^  second  day  to  the  close  of 
the  evening  of  the  same  day,  took  in  $246. 
The  plaintiff  claimed  that  he  lost  $400  by 
reason  of  not  having  his  machinery  ready 
as  agreed  upon.  He  testified  that  he  would 
have  taken  in  $400  more  had  he  had  his 
macliinery  ready  for  operation  during  the 
whole  of  the  two  days.  This  testimony,  of 
course,  was  a  mere  supposition,  and  not 
to  be  treated  as  a  basis  upon  which  to  com- 
pute the  amount  of  damages.  But  the  fact 
that  he  took  in  $245  during  a  little  more 
than  two  thirds  of  the  second  day,  and  the 
witness  Jorden,  who  operated  the  machine 
and  who  had  been  operating  merry-go- 
rounds  for  seven  years,  testifying  that  the 
net  profits  of  the  time  lost  on  the  second 
day  would  have  been  at  least  $40,  reckon- 
ing from  what  had  been  taken  in  during 
the  remaining  portion  of  the  day,  and  the 
fact  that  the  crowd  was  larger,  if  any  dif- 
ference, on  the  first  day  than  on  the  sec- 
ond, it  appears  to  be  reasonable  that  under 
ordinary  circumstances  he  would  have  tak- 
en in  $200,  the  amount  of  the  judgment, 
during  the  one  and  one  third  days  lost  to 
him.  The  record  shows  there  were  2,500 
to  3,000  people  present  each  day;  tliat 
there  was  no  other  merry-go-round  on  the 
grounds;  that  the  receipts  were  from  $1  to 
$5  each  run  of  the  machine;  that  a  run 
lasted  three  to  four  minutes.  This,  it 
seems  to  us,  would  offer  a  reasonable  basis 
upon  which  to  estimate  an  approximate 
loss.  It  is  not  unreasonable  to  suppose  that 
the  receipts  would  have  been  approximate- 
ly the  same  on  the  first  as  on  the  last  day. 
Had  he  been  able  to  run  all  of  the  second 
day  at  the  same  rates  which  he  did  run, 
his  receipts  would  have  been  from  $325 
to  $360.  Hence  we  do  not  feel  that  it 
would  be  unreasonable  for  the  jury  to  say 
from  all  the  facts  before  them  that  defend- 
ant was  damaged  at  least  $200  for  the  one 
and  one  third  days  lost.  It  would  appear 
mjore  unreasonable  and  conjectural  and 
more  out  of  harmony  with  business  exper- 
ience and  common  judgment  to  say  that  he 
would  not.  And  in  view  of  all  the  circum- 
stances we  think  the  verdict  is  not  the  re- 
sult of  mere  guesswork  or  conjecture,  but 
that  it  is  fair,  reasonable,  and  should  be 
allowed  to  stand. 
The  judgment  is  therefore  affirmed^ 

Per  Curiam: 

Adopted  in  whole. 
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GEORGE  P.  TURNER,  Plff.  in  Err^ 

v. 

BERT  WILCOX 

(—  Okla.  — ,  121  Pac.  658.) 

Landlord  and  tenant  —  negotiation  for 
renewal  —  holding  over. 

1.  Where  landlord  and  tenant  are  nego- 
tiating for  a  new  lease  for  farm  land  at 
the  time  of  the  expiration  of  the  original 
lease,  and  the  tenant  remains  in  possession 
pending  the  negotiations,  with  the  express 
or  tacit  consent  of  the  landlord,  the  land- 
lord is  estopped  from  treating  the  tenant  as 
holding  over  for  another  term  under  the 
condition  prescribed  in  the  original  lease, 
but  the  tenant  becomes  a  tenant  from  year 
to  year. 

Same  —  removal    of    crops  —  attach- 
ment. 

2.  Under  §  4101,  Comp.  Laws  1909,  a 
landlord  is  entitled  to  an  attachment  on  the 
crops  grown  by  his  tenant,  whether  the  rent 
be  payable  in  money  or  other  tilings,  in  case 
the  tenant  has,  within  thirty  days,  removed, 
or  is  moving,  or  intends  to  remove,  his 
property,  or  crops,  or  any  part  thereof, 
from  the  leased  premises,  and  neither  the 
intent  of  the  tenant  in  removing,  nor  the 
distance,  nor  the  place  to  which  the  crops 
or  portion  thereof,  or  other  property,  is 
removed,  is  material.  It  is  the  removal,  or 
the  intent  to  remove,  which  is  the  justifi- 
cation for  the  attachment. 

Same  —  refusal  —  error. 

3.  In  a  case  where  the  undisputed  evi- 
dence and  admitted  facts  show  that  the 
tenant  had  paid  the  landlord  no  rent  for  a 
farm,  but  had  removed  a  large  portion  of 
the  crop  grown  thereon,  and  deposited  the 
same  in  an  elevator  in  a  town,  it  was  error 
for  the  court  to  refuse  to  sustain  an  at- 
tachment brought  under  §  4101,  Comp.  Laws 
1009. 

(February  6,  1912.) 

Head  notes  by  Robestson,  C. 


Note, — Landlord  and  tenant:  effect  of 
holding  over  pending  tinaucoeaaftU 
negotiations  for  a  new  lease. 

Although  the  relation  of  landlord  and 
tenant  is  ordinarily  founded  upon  express 
contract,  the  relation  is  .sometimes  pre- 
sumed from  the  conduct  of  the  parties  to- 
wards each  other,  it  being  the  general  rule 
that  a  tenant  holding  over  after  the  ex- 
piration of  his  lease  continues,  by  implica- 
tion of  law,  to  be  a  tenant  upon  the  same 
terms,  without  any  other  or  new  agree- 
ment with  his  landlord.  (24  Cyc.  1011.) 
The  class  of  cases  under  annotation,  how- 
ever, seems  to  form  an  exception  to  the 
general  rule,  the  decisions  in  the  main  be- 
ing founded  upon  the  principle  that  since 
J  a  holding  over  constitutes  a  renewal  only 
when  the  landlord  so  elects,  a  holding  over 
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ERROR  to  the  District  Court  for  Cana- 
dian County  to  review  a  judgment  in 
defendant's  favor  in  an  action  brought  to 
enforce  a  landlord's  rights  in  crops  grown 
on  rented  premises  under  the  terms  of  the 
lease  contract.     Reversed. 

The  facts  are  stated  in  the  commission- 
er's opinion. 

Mr.  Charles  H.  Garnett,  for  plaintiff 
in  error: 

A  tenant  holding  over  after  the  expira- 
tion of  a  written  lease  for  a  year,  with  the 
assent  of  the  landlord,  and  without  mak- 
ing and  signing  a  new  lease,  holds  under 
the  terms  of  the  old  lease.  If  the  landlord 
elects  to  treat  him  as  tenant,  he  has  a  right 
to  exact  from  him  a  compliance  with  the 
terms  of  the  old  lease,  so  far  as  applicable. 


24  Cyc.  1031-1033;  Okla.  Comp.  Laws, 
1909,  §  4076;  Belding  v.  Texas  Produce  Go. 
61  Ark.  377,  33  S.  W.  421;  Stoppelkamp 
V.  Mangeot,  42  Cal.  316;  Goldsborough  v. 
Gable,  140  111.  269,  15  L.R.A.  294,  29  N.  E. 
722;  Kleespies  v.  McKenzie,  12  Ind.  App. 
404,  40  N.  £.  648;  Wheat  v.  Brown,  3  Kan. 
App.  431,  43  Pac.  807;  Moshier  v.  Reding, 
12  Me.  478;  Jackson  ex  dem.  Wood  v.  Sal- 
mon, 4  Wend.  327;  Clinton  Wire  Cloth  Co. 
V.  Gardner,  99  111.  161;  Webster  v.  Nichols, 
104  111.  160;  Leggett  v.  Louisiana  Pur- 
chase Exposition  Co.  134  Mo.  App.  175,  114 
S.  W.  92;  Gardner  v.  Dakota  County,  21 
Minn.  33;  Gergens  v.  McCoUiim,  27  Okla.. 
156,  111  Pac  208. 

Tender    of    the    amount    due   after    suit 
brought,    without  tender  of   costs,   is   not 


pending  negotiations  for  a  new  lease  can- 
not be  said  to  be  pursuant  to  the  original 
lease,  especially  where  the  holding  over  is 
with  the  consent  of  the  landlord.  This  is 
illustrated  by  Woodstrom  v.  Freeman,  159 
111.  App.  340,  wherein  it  was  held  that  a 
holding  over  under  an  arrangement  for  a 
new  lease  which  was  void  and  unenforce- 
able was  not  under  the  terms  of  the  old 
lease,  the  ground  being  that  such  an  im- 
plication arises  only  when  the  landlord 
has  so  elected;  and  that  when  negotiations 
for  a  new  lease  are  pending,  it  cannot  be 
said  that  the  landlord  was  relying  on  the 
original  lease;  and  by  Schilling  v.  Klein, 
41  III.  App.  209,  wherein  it  was  held  that 
negotiations  for  a  new  term  are  inconsiat- 
ent  with  an  election  to  hold  one  holding 
over  pending  such  negotiations  as  a  tenant 
upon  the  old  terms  upon  the  failure  of  the 
negotiations.  And  in  Burckle  v.  Adams 
Bros.  Co.  59  App.  Div.  109,  69  N.  Y.  Supp. 
40,  where  the  prior  lease  was  regarded  as 
terminated  by  both  parties,  and  the  holding 
over  was  upon  new  terms,  with  an  under- 
standing that  there  was  to  be  a  new  lease, 
it  was  held  that  there  could  be  no  claim 
of  a  holding  over  such  as  would  give  the 
landlord  the  right  to  regard  the  tenant  as 
a  tenant  for  another  year  under  the  terms 
of  the  original  leaae. 

In  some  instances  the  question  is  made  to 
depend  upon  whether  or  not  the  holding 
over  is  with  the  landlord's  consent,  it  being 
quite  generally  held  that  a  holding  over 
pending  negotiations  for  a  new  lease  with 
the  landlord's  consent  does  not  constitute  a 
renewal,  while,  if  such  consent  has  not  been 
extended,  either  expressly  or  impliedly,  a 
renewal  is  effected  at  the  option  of  the 
landlord. 

Thus,  in  Mastin  v.  Metzinger,  99  Mo. 
App.  613,  74  S.  W.  431,  it  was  said:  "In 
this  case  there  was  no  evidence  whatever 
that  plaintiff  [landlord]  consented  to  de- 
fendant's [tenant's]  holding  over.  There 
was  no  evidence  of  an  implied  consent;  in- 
deed, the  implication  is  to  the  contrary. 
It  is  true  that  the  agent  [of  the  landlord] 
did  not  bodily  eject  him  from  the  premises, 
nor  did  he,  immediately  on  the  expiration 
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of  the  lease,  institute  an  action  against 
him;  but  there  was  at  no  time  the  slight- 
est indication  that  he  consented  to  a  con- 
tinuance of  the  tenancy.  It  would  be  a 
strange  condition  of  affairs  if  a  landlord, 
in  order  to  avoid  implied  consent  to  a  con- 
tinued tenancy  under  an  expired  lease, 
would  be  compelled  to  refuse  to  listen  to 
a  proposition  of  further  lease,  and  set 
about  immediately  to  eject  the  tenant." 

And  in  Salas  v.  Davis,  120  Ga.  96,  47  S. 
E.  644,  where  the  tenant  held  over  pend- 
ing unsuccessful  negotiations  for  a  new 
lease,  it  was  held  that  he  became  a  tenant 
by  sufferance,  there  being  no  evidence  that 
the  holding  over  was  by  permission  of  the 
landlord.  (In  Georgia  a  tenant  at  suffer- 
ance is  a  wrongdoer;  i.  e.,  one  in  posses- 
sion without  the  consent  of  the  landlord, 
but  as  the  result  of  laches  or  neglect.) 

And  in  Smith  v.  Allt,  7  Daly,  492,  4  Abb. 
N.  C.  205,  it  was  held  in  effect  that  re- 
maining, pending  negotiations  for  a  new 
lease,  if  with  the  consent  of  the  landlord, 
did  not  constitute  a  renewal  of  the  original 
lease  upon  the  same  terms. 

And  that  a  landlord  is  estopped  from 
treating  a  tenant  holding  over  for  another 
term  on  the  conditions  perscribed  by  the 
original  lease,  where  he  remained  in  pos- 
session pending  negotiations  for  a  new 
lease,  with  the  express  or  tacit  consent  of 
the  landlord,  see  Leggett  v.  Louisiana  Pur- 
chase Exposition  Co.  157  Mo.  App.  108,  137 
S.  W.  893,  prior  appeal  134  Mo.  App.  175, 
114  S.  W.  92,  as  set  out  in  Tubneb  v.  Wn.- 
oox. 

In  Fall  V.  Moore,  45  Minn.  516,  48  N. 
W.  404,  where  the  subsequent  holding  over 
was  referable  to  a  new  lease  which  was 
void,  it  was  held  that  the  tenant  could  not 
be  regarded  as  a  tenant  from  year  to  year, 
holding  over  under  the  old  lease,  where 
there  was  no  acknowledgment  by  the  land- 
lord that  the  tenanev  was  so  continued,  but 
was  a  tenant  at  will.  And  in  Doe  ex  dem. 
Hollingsworth  v.  Stennett,  2  Esp.  717,  5 
Revised  Rep.  769,  a  case  upon  all  fours 
with  Fall  v.  Moore,  a  similar  conclusion 
was  reached.  And  in  Woodstrom  v.  Free- 
man,  supra,   it  w^   h^l4  that  where  th« 
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good,  and  will  not  prevent  the  plaintiff 
from  recovering  the  principal  sum  and 
costs. 

Wagner  v.  Wagner,  0  Pa.  214;  Belknap 
V.  Godfrey,  22  Vt.  288;  Marshall  v.  Vin- 
cent, 58  Mo.  App.  647;  E.  B.  Millar  &  Co. 
v.  Olney,  80  Mich.  293,  45  N.  W.  140; 
Martin  v.  White,  1  Bibb,  683;  Bendit  v. 
Annesley,  27  How.  Pr.  184;.  Keeler  v.  Van 
Wie,  49  How.  Pr.  97;  Jeffersonville  R.  Co. 
T.  Weinman,  39  Ind.  231;  Atherholt,  F. 
&  Co.  V.  Robinson,  6  Houst.  (Del.)  428; 
Harris  v.  Swanson,  67  Ala.  486. 

Messrs.  Pbelps  &  Ck>pe,  for  defendant 
in  error: 

Where  the  parties  are  negotiating  for  a 
new  lease,  and  the  tenant  remains  with  the 
express  or  tacit  acquiescence  of  the  land- 
lord pending  such  negotiations,  the  land- 
lord cannot  treat  him  as  a  tenant  holding 
over  for  another  term. 

Wilcox  V.  Kaddin,  7  111.  App.  594;  Pusey 


V.  Presbyterian  Hospital,  70  Neb.  353,  113 
Am.  St.  Rep.  788,  97  N.  W.  475;  Burckle 
▼.  Adama  Bros.  Co.  59  App.  Div.  109,  69 
N.  Y.  Supp.  40;  Leggett  v.  Louisiana  Pur- 
chase Exposition  Co.  134  Mo.  App.  176,  114 
S.  W.  92. 

The  burden  of  proof  is  on  the  landlord 
to  establish,  by  a  preponderance  of  the  evi- 
dence, the  holding  over  on  the  old  terms. 

Montgomery  v.  Willis,  45  Neb.  434,  63 
N.  W.  794. 

The  presumption  of  a  continuance  of  the 
tenancy  upon  the  same  terms  may  be  re- 
butted by  proof  of  a  different  agreement 
between  the  landlord  and  tenant,  or  of 
facts  which  are  inconsistent  with  the  pre- 
sumption. 

24  Cyc.  1014,  1015,  1033;  Montgomery  v. 
Willis,  46  Neb.  434,  63  N.  W.  794;  Rosen- 
berg V.  Sprecher,  74  Neb.  176,  103  N.  W. 
1045,  105  N.  W.  293;  Hoffman  v.  McCollum, 
93  Ind.  326;  Goldsbrough  v.  Gable,  49  111. 


holding  over  is  under  an  agreement  for  a 
new  lease  which  is  void  and  unenforceable, 
the  tenant  is  a  tenant  at  will.  And  that 
where  the  holding  over  is  pending  a  treaty 
for  a  further  lease,  and  with  the  permis- 
sion of  the  landlord,  the  tenancy  is  at  will, 
and  not  from  year  to  year,  see  Grant  v. 
White,  42  Mo.  285;  Leggett  v.  Louisiana 
Purchase  Exposition  Co.  supra;  and  Re 
Grant,  8  Ont.  L.  Rep.  297. 

And  in  Henderson  v.  Schuylkill  Valley 
Mfg.  Co.  24  Pa.  Super.  Ct.  422,  it  was 
held  that  continued  occupation  under  an 
agreement  for  a  new  lease  which  was  never 
executed  did  not  convert  the  occupancy  into 
a  tenancy  from  year  to  year  under  the 
original  lease.  But  in  Gardner  v.  Dakota 
County,  21  Minn.  33,  where  a  tenant  held 
over  with  the  consent  of  the  landlord,  but 
negotiations  for  a  new  lease  were  never 
completed,  it  was  held  that  the  tenancy  was 
one  from  year  to  year  upon  the  terms  of 
the  original  demise,  so  far  as  applicable  to 
the  new  conditions. 

And  in  Schilling  v.  Klein,  41  III.  App. 
209,  a  tenant,  remaining  in  possession  by 
consent  of  the  landlord  pending  a  trealy 
for  a  new  lease,  and  paying  monthly  rental 
after  the  expiration  of  the  original  lease, 
which  was  one  for  years,  was  held  not  to  be 
a  tenant  upon  the  former  terms,  but  to  be 
a  tenant  by  the  month.  See  also  Burckle 
v.  Adams  Bros.  Co.  supra,  which  is  to  the 
same  effect. 

In  Kenwood  Hotel  Co.  v.  Hiland,  163  111. 
App.  108,  where  the  tenant,  induced  by  the 
conduct  of  the  landlord,  held  over  pending 
unsuccessful  negotiations  for  a  new  lease, 
it  was  held  that  the  tenant  had  a  reason- 
able time  after  the  termination  of  such 
negotiations  in  which  to  vacate,  and  that 
the  landlord  could  not  enforce  against  such 
tenant  liquidated  damages,  as  provided  for 
in  the  original  lease,  beyond  the  rental 
value  of  the  premises  for  the  time  over- 
held. 
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So  it  is  held  that  a  tenant  holding  over 
by  consent  of  the  landlord  pending  a  treaty 
for  a  new  lease  cannot  be  treated  as  a  tres- 
passer. Schilling  v.  Klein  and  Doe  ex  dem. 
HoUingsworth  v.  Stennett,  supra. 

In  Smith  v.  Snyder,  168  Pa.  541,  32  Atl. 
64,  it  was  held  that  a  tenant  was  not  justi- 
fied in  holding  over  upon  the  failure  of  the 
landlord's  agent  to  notify  him  as  to  the 
acceptance  or  refusal  of  an  offer  to  lease 
the  premises  for  a  further  term  upon  terms 
different  from  those  of  the  original  lease, 
where  the  agent  had  promised  to  let  him 
know  before  the  end  of  the  original  term. 
And  the  mere  demand  of  a  tenant  that  cer- 
tain conditions  be  complied  with  will  not 
qualify  the  effect  of  a  holding  over,  where 
the  landlord's  conduct  is  not  such  as  to  in- 
duce him  to  believe  that  the  terms  would 
be  accepted  or  the  conditions  complied 
with.  Abeel  v.  McDonnell,  39  Tex.  Civ. 
App.  457,  87  S.  W.  1066.  But  where  the 
landlord  promises  to  comply  with  the  con- 
dition imposed  as  one  precedent  to  the  tak- 
ing of  a  new  lease,  a  holding  over  in  re- 
liance thereon  cannot  be  treated  as  a  re- 
newal, where  the  condition  was  not  com- 
plied with.  Williams  v.  Houston  Cornice 
Works,  46  Tex.  Civ.  App.  72,  101  S.  W. 
839,  1195. 

As  to  effect  of  holding  over  after  expira- 
tion of  lease,  with  option  for  extension  or 
renewal,  without  promptly  exercising  op- 
tion, see  note  to  Kuhlman  v.  William  J. 
Lemp  Brewing  Co.  29  L.R.A.(N.S.)  174. 

As  to  whether  each  holding  over  by  a 
tenant  after  expiration  of  a  term  for  years 
constitutes  a  new  and  separate  term,  dis- 
tinct from  that  which  preceded  or  followed, 
see  note  to  Kennedy  v.  New  York,  26  L.R.A. 
(N.S.)  847.  And  as  to  rent  period  as  the 
criterion  of  the  term  implied  by  holding 
over  after  the  expiration  of  a  lease  for  a 
fixed  term,  see  the  note  to  Kaufman  v.  Mas- 
tin,  25  L.R.A.(N.S.)   855.  Q.  J.  C 
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App.  654;  West  t.  Luii|pren,  74  Neb.  105, 
103  N.  W.  1067;  Secor  v.  Peetana,  37  111. 
625;  Harty  v.  Harris,  120  N.  C.  408,  27 
S.  E.  90;  Clinton  Wire  Cloth  Co.  v.  Gard- 
ner, 99  111.  151;  Martin  v.  Hamersky,  63 
Kan.  360,  65  Pac.  637;  Ives  t.  Williams, 
50  Mich.  100,  15  N.  W.  33;  Ambrose  v. 
Hyde,  145  Cal.  555,  79  Pac.  64. 

Whether  or  not  the  tenant  holds  under 
the  terps  and  conditions  of  the  former 
lease  is  a  question  of  fact  to  be  determined 
by  the  jury. 

Grant  v.  White,  42  Mo.  285;  Withnell 
V.  Petzold,  17  Mo.  App.  669;  Phoenixville 
V.  Walters,  147  Pa.  501,  23  Atl.  776;  Pros- 
ser  y.  Pretzel,  8  Kan.  App.  856,  55  Pac. 
854;  Frost  v.  Akron  Iron  Co.  1  App.  Div. 
449,  37  N.  Y.  Supp.  374;  Gerhart  Realty 
Co.  V.  Brecht,  109  Mo.  App.  25,  84  S.  W. 
216. 

Robertson,  C,  filed  the  following  opin- 
ion: 

Plaintiff  in  error,  who  was  plaintiff  be- 
low, commenced  this  action  against  de- 
fendant in  error,  who  was  defendant  be- 
low, in  the  district  court  of  Canadian  coun- 
ty, on  the  3d  day  of  October,  1908,  and 
alleged  in  his  petition,  in  substance,  that 
be  was  the  owner  of  a  certain  farm  in  Ca- 
nadian county;  that  defendant  entered  into 
possession  of  said  premises  as  tenant  on  or 
about  the  1st  day  of  January,  1907,  under 
a  written  lease  for  a  period  of  one  year; 
that  at  the  end  of  the  year  1907  the  de- 
fendant, with  the  assent  of  the  plaintiff, 
held  over  in  possession  of  said  premises 
for  the  year  1908;  that  tbe  rent  for  the 
premises  for  the  year  1908  had  not  been 
paid  by  the  defendant  according  to  the 
terms  and  provisions  of  the  said  lease,  and 
that  said  premises  had  not  been  cultivated 
and  cared  for  by  the  defendant,  as  pro- 
vided for  in  said  lease,  for  which  plaintiff 
asked  damages.  And  he  further  alleged 
that  the  defendant  had  begun  to  gather  and 
market  the  crop  grown  on  the  premises, 
without  the  consent  of  the  plaintiff,  and 
without  having  first  delivered  and  set  apart 
to  the  said  plaintiff  his  share  of  the  said 
crop  as  rent,  and  that  plaintiiff  claimed  a 
lien  as  landlord  on  the  premises  for  the 
yekr  1908  for  the  rent  thereof,  and  prayed 
for  judgment  for  damages  and  his  rent, 
and  that  an  attachment  be  issued  and  levied 
upon  the  crops  grown  on  said  premises. 
On  the  same  day  he  filed  his  affidavit  in 
attachment,  also  an  undertaking  which  was 
duly  approved  by  the  clerk  of  the  court, 
and  A  writ  of  attachment  was  issued,  and 
was  levied  upon  the  crops  grown  on  the 
premises.  On  the  11th  of  November,  1908. 
tiie  defendant  made  a  forthcoming  bond, 
aad  thereby  secured  the  release  of  said 
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crops  from  the  levy  of  said  attachment. 
On  December  21,  1908,  defendant  filed  his 
answer,  which  was  a  general  denial,  except 
that  he  admitted  that  plaintiff  was  the 
owner  of  the  premises,  and  that  the  de- 
fendant went  into  possession  thereof  under 
a  written  lease  on  January  1,  1907,  but  de- 
nied specially  that  he  held  over  under  the 
terms  and  conditions  of  said  lease,  and  ho 
prayed  judgment  for  costs  and  for  the  dis- 
charge of  the  attachment.  On  the  issues 
thus  formed  by  the  pleadings  the  cause 
was  tried  before  a  jury  on  March  25,  1909, 
and  a  verdict  returned  for  the  defendant 
for  his  costs.  Motion  for  new  trial  was 
presented,  considered,  overruled,  exceptions 
taken,  and  the  plaintiff  prosecutes  this  ap- 
peal to  reverse  said  judgmert. 

The  first  error  complained  of,  and  treat- 
ed in  the  brief  of  plaintiff  in  error,  is  that 
the  court  erred  in  permitting  defendant  to 
introduce  evidence  showing  the  usual  and 
customary  rental  for  premises,  such  as  the 
farm  in  question,  in  the  neighborhood 
where  this  farm  was  situated. 

The  second  assignment  of  error  is  that 
the  court  erred  in  refusing  to  give  instruc- 
tions numbered  1  and  2,  requested  by  the 
plaintiff,  which  stated  that,  as  a  matter  of 
law,  the  terms  of  the  lease  for  the  year 
1907  would  extend  to  the  year  1908,  and  ' 
would  govern  the  payment  of  rent  for  that 
year.  The  determination  of  the  second 
proposition  will  suggest  the  answer  to  the 
first,  and  we  will  therefore  consider  the 
second  specification  of  error  first.  Plain- 
tiff in  error  contends  that  a  tenant  hold- 
ing over  after  the  expiration  of  a  written 
lease  for  a  year,  with  the  assent  of  the 
landlord,  and  without  making  and  signing 
a  new  lease,  holds  over  under  the  terms 
of  the  old  lease.  As  a  general  proposition, 
subject  to  some  exceptions,  this  was  true 
under  the  common  law,  and  also  under  the 
statute  in  force  in  this  state;  and  tlie 
many  authorities  in  support  of  this  doc- 
trine, cited  by  plaintiff  in  error,  amply 
sustain  this  contention,  and  their  correct- 
ness is  conceded  by  defendant  in  error. 
However,  this  is  but  a  presumption  of  law, 
and  a  rebuttable  presumption  at  that;  and 
when  the  undisputed  facts  show  that  the 
parties  are  negotiating  for  a  new  lease, 
and  the  tenant  remains  in  possession  with 
the  understanding,  or  by  acquiescence,  of 
the  landlord,  pending  such  negotiations,  the 
landlord  cannot  treat  him  as  a  tenant  hold- 
ing over  under  the  old  term.  In  this  case 
the  defendant  in  his  answer  charged  that, 
while  he  remained  iu  possession  of  the 
premises,  yet  that  his  holding  over  is  not 
by  virtue  of  the  1907  lease,  but  by  reason 
of  negotiations  for  a  new  lease,  which  were' 
pending  between  the  parties  long  prior  to 
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fhe  termination  of  the  former  term,  and  in 
such  case  the  burden  is  on  the  landlord 
to  show  that  the  holding  over  is  under  and 
by  virtue  of  the  terms  of  the  old  contract. 
In  this  case  the  testimony,  while  conflict- 
ing, warrants  us  in  saying  that  there  was 
a  holding  over  by  the  tenant,  but  the  jury 
found  by  its  general  verdict  that  it  was 
not  by  virtue  of  the  terms  of  the  1907  con- 
tract, and  this  verdict  is  sustained  by  the 
testimony,  which  shows  that  in  September, 
1908,  the  parties  had  a  conversation  relative 
to  the  occupancy  of  the  farm  for  the  next 
year;  that  the  tenant  at  that  time  ob- 
jected to  the  terms  of  the  old  contract, 
and  stated  that,  while  he  wanted  the  farm 
for  the  year  1908,  yet  he  would  not  assent 
to  some  of  the  conditions  imposed  by  the 
old  agreement,  and  it  further  appears  from 
said  conversation  that  the  landlord  agreed 
to  eliminate  certain  terms  and  conditions 
of  the  same,  but  as  to  the  extent  of  the 
modification  we  cannot  determine  from  the 
record.  The  subject  was  again  considered 
by  the  parties  some  time  in  January,  1908, 
and  the  landlord  at  that  time  submitted  a 
written  lease  to  the  tenant  for  his  signa- 
ture, who,  for  some  reason  or  other,  failed 
to  sign  it.  The  testimony  further  shows 
that  the  landlord  called  the  tenant's  atten- 
tion to  this  lease,  and  several  times  re- 
quested him  to  sign  it,  but  that  finally 
in  April  the  tenant  refused  to  sign  the 
same,  giving  as  his  reasons  for  such  re- 
fusal that  the  terms  were  unsatisfactory. 
Whereupon  the  landlord  suggested  that  the 
tenant  draw  a  lease  in  accordance  with  his 
ideas,  and  submit  the  same  to  the  landlord, 
which  was  done,  but  which  was  unsatis- 
factory to  the  landlord,  and  which  was 
never  signed.  These  facts  are  cited  merely 
to  show  that  there* was  a  dispute  between 
the  parties  as  to  the  supposed  terms  of  the 
tenancy,  and  that  the  parties  did  not  in- 
tend to  rely  upon  the  old  contract,  but  that 
they  were  then  negotiating  for  a  new  lease 
agreement. 

Counsel  for  plaintiff,  in  support  of  his 
contention,  cites  the  rule  laid  down  in  24 
Cyc.  1031,  that  "where  a  tenant,  under  a 
demise  for  a  year  or  more,  holds  over  at 
the  end  of  his  term  without  any  new  agree- 
ment with  the  landlord,  he  may  be  treated 
as  a  tenant  from  year  to  year," — and  cites 
in  addition  thereto  §  4076,  Snyder's  Comp. 
Laws  (Okla.)  1909,  which  reads  as  fol 
lows:  "When  premises  are  let  for  one  or 
more  years,  and  the  tenant,  with  the  as- 
sent of  the  landlord,  continues  to  occupy 
the  premises  after  the  expiration  of  the 
term,  such  tenant  shall  be  deemed  to  be  a 
tenant  from  year  to  year."  But  the  above 
•  has  reference  solely  to  those  cases  where 
there  is  no  agreement  between  the  parties 
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to  change  or  alter  the  terms  of  the  ten- 
ancy; or,  rather,  to  those  cases  where  noth- 
ing has  been  said  by  the  parties  relative 
to  the  same,  the  presumption  being  in  such 
case  that  it  is  the  intent  of  the  parties 
to  .continue  the  relation  of  landlord  and 
tenant  under  the  identical  terms  of  the  old 
lease.  In  the  case  at  bar,  as  has  been 
seen,  the  old  lease  was,  in  effect,  abrogated 
because  the  tenant  had  told  the  landlord, 
in  September,  before  the  term  ended,  that, 
while  he  would  like  to  remain  on  the  farm 
for  the  year  1908,  yet  he  would  not  re- 
main under  the  terms  of  the  old  contract, 
and  the  landlord,  by  then  and  there  agree- 
ing to  eliminate  the  objectionable  features, 
as  suggested  by  the  tenant,  thereby  ac- 
quiesced, so  to  speak,  in  the  abrogation, 
or,  rather,  the  termination  on  January  1, 
1908,  of  the  old  lease  contract.  In  Leggett 
V.  Louisiana  Purchase  Exposition  Co.  (de- 
cided in  1911)  167  Mo.  App.  108,  137  S.  W. 
893,  it  was  held  that  "where  a  tenant  holds 
over  after  the  end  of  his  term,  the  common 
law  presumes  an  intention  to  continue  the 
tenancy  for  a  similar  term,  and  on  the 
same  conditions  as  to  rental  stipulated  in 
the  lease,  and  all  that  is  necessary  to  com- 
plete the  contract  for  such  new  term  is 
the  acquiescence  of  the  landlord."  A  simi- 
lar holding  by  the  same  court  in  Leggett  v. 
Louisiana  Purchase  Exposition  Co.  134  Mo. 
App.  176,  114  S.  W.  92,  is  cited  by  plain- 
tiff in  error  as  supporting  his  position,  but 
it  will  be  noticed  that  the  court  in  both 
cases  held  further,  and  especially  in  the 
case  decided  in  1911,  that  "where  landlord 
and  tenant  are  negotiating  for  a  new  lease 
at  the  time  of  the  expiration  of  the  origi- 
nal lease,  and  the  tenant  remains  in  poe- 
session  pending  the  negotiations,  with  the 
express  or  tacit  consent  of  the  landlord,  the 
landlord  is  estopped  from  treating  the  ten- 
ant as  holding  over  for  another  term  on 
the  conditions  prescribed  in  the  original 
lease,  but  the  tenant  becomes  a  tenant  at 
will."  This  case  also  holds  that,  where  a 
matter  turns  on  a  question  of  intention 
(as  it  does  in  the  case  at  bar),  it  is  rele- 
vant to  show  the  situation  at  the  time  in 
order  to  reach  the  truth  as  to  the  inten- 
tions of  the  parties.  In  24  Cyc.,  at  page 
.1014,  the  rule  laid  down  is  that  ike  pre- 
sumption of  a  continuance  of  the  tenancy 
upon  the  same  terms,  or  of  the  character 
of  the  tenancy,  from  remaining  in  posses- 
sion after  the  expiration  of  the  terms,  is  a 
rebuttable  one,  although  it  will  not  be  over- 
come merely  by  the  intention  of  the  ten- 
ant, and  it  will  not  conclude  either  party 
as  against  proof  of  a  different  agreement 
between  the  landlord  and  the  tenant,  or  of 
facts  which  are  inconsistent  with  the 
presumption.     In  this  case  there 
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mony,  not  only  from  the  tenant,  in  sup- 
port of  his  position,  but  also  he  was  cor- 
roborated by  the  testimony  of  the  landlord 
to  the  effect  that  negotiations  for  a  new 
lease  were  pending  prior  to  the  termina- 
tion of  the  old  term,  as  well  as  for  several 
months  subsequent  tliereto;  and  it  seems 
to  be  a  well-settled  rule  that  whether  or 
not  the  tenant  holds  under  the  terms  and 
conditions  of  the  former  lease,  it  is  a  ques- 
tion of  fact,  to  be  determined  by  the  jury 
under  proper  instructions  (Grant  v.  White, 
42  Mo.  285;  Withnell  v.  Petzold,  17  Mo. 
App.  669;  Prosser  v.  Pretzel,  8  Kan.  App. 
856,  55  Pac.  854 ) ;  and  where  there  is  evi- 
dence on  material  issues  reasonably  tend- 
ing to  support  the  verdict  of  the  jury,  the 
same  will  not  be  disturbed  by  this  court 
on  appeal.  The  presumption  raised  by  the 
section  of  our  statute  above  cited,  having 
been  rebutted  by  proof  of  a  different  speak- 
ing, by  an  agreement  to  make  a  new  con- 
tract eliminating  certain  objectionable  fea- 
tures of  the  old,  and  thereafter  failing  to 
agree  upon  the  terms,  shows  beyond  ques- 
tion that  Wilcox  did  not  hold  over  under 
the  terms  of  the  1007  lease,  but  was  in 
fact  a  tenant  from  year  to  year;  and  the 
measure  of  recovery  for  rent  for  the  year 
1908  was  therefore,  under  the  facts  of  this 
particular  case,  correctly  stated  by  the 
court  in  his  instructions  to  the  jury,  and 
this,  therefore,  disposes  of  the  first  specifi- 
cation of  error  hereinabove  referred  to,  and 
no  further  consideration  of  this  phase  of 
the  case  need  be  given.  Having  concluded 
that  Wilcox  did  not  hold  over  under  the 
terms  of  the  1907  lease,  it  becomes  evident 
that  no  error  was  committed  by  the  court 
in  admitting  testimony  offered  by  defend- 
ant, showing  the  usual  and  customary  rent- 
al for  premises  such  as  the  farm  in  ques- 
tion in  the  same  neighborhood. 

Therefore  the  only  remaining  question 
in  this  case  to  be  considered  is:  '*Was  the 
attachment  in  this  case  wrongfully  issued  ?" 
Section  4098,  Snyder's  Comp.  Laws  (Okla.) 
1909,  reads  as  follows:  "Any  rent  due  for 
farming  land  shall  be  a  lien  on  the  crop 
growing  or  made  on  the  premises.  Such 
lien  may  be  enforced  by  action  and  attach- 
ment therein,  as  hereinafter  provided." 
Section  4101  reads  as  follows:  "When  any 
person  who  shall  be  liable  to  pay  rent 
(whether  the  same  be  due  or  not,  if  it  be 
due  within  one  year  thereafter,  and  wheth- 
er the  same  be  payable  in  money  or  other 
things)  intends  to  remove  or  is  removino^, 
or  has  within  thirty  days  removed  his  prop- 
erty, or  his  crops,  or  any  part  thereof, 
from  the  leased  premises,  the  person  to 
whom  the  rent  is  owing  may  commence  an 
action  in  the  court  having  jurisdiction; 
and  upon  making  an  affidavit,  stating  the 
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amount  of  rent  for  which  such  person  is 
liable,  and  one  or  more  of  the  above  facts, 
and  executing  an  undertaking  as  in  other 
cases,  an  attachment  shall  issue  in  the 
same  manner  and  with  the  like  effect  as  is 
provided  by  law  in  other  actions."  Section 
4102:  "In  an  action  to  enforce  a  lien  on 
crops  for  rent  of  farming  lands,  the  af- 
fidavit for  attachment  shall  state  that  there 
is  due  from  the  defendant  to  the  plaintiff 
a  certain  sum,  naming  it,  for  rent  of  farm- 
ing lands,  describing  the  same,  and  that 
the  plaintiff  claims  a  lien  on  the  crop 
made  on  such  land.  Upon  making  and 
filing  such  affidavit  and  executing  an  under- 
taking as  prescribed  in  the  preceding  sec- 
tion, an  order  of  attaAment  shall  issue  as 
in  other  cases,  and  shall  be  levied  on  such 
crop,  or  so  much  thereof  as  may  be  necesi 
sary,  and  all  other  proceedings  in  such  at- 
tachment shall  be  the  tame  as  in  other 
actions." 

In  this  case  the  undisputed  facts  show 
that  Wilcox  was  Turner's  tenant;  that  he 
was  liable  to  Turner  for  rent  for  said  land, 
and  that  nothing  had  been  paid  by  him  to 
Turner  on  the  rent;  that  Turner  had  a 
statutory  landlord's  lien  on  the  crops  grown 
on  said  land  to  secure  the  payment  of  the 
rent;  that  this  action  was  begun  on  Octo- 
ber 3,  1908,  and  the  attachment  issued  the 
same  day;  that  the  tenant  had  gathered 
a  large  portion  of  the  crops  within  thirty 
days  prior  to  the  issuance  of  the  attach- 
ment, and  was  engaged  in  gathering  and 
removing  the  same  at  the  time  the  attach- 
ment was  served;  that  he  had  removed  the 
same  from  said  farm  and  deposited  it  in 
an  elevator  in  the  town  of  Yukon;  that  no 
agreement  had  been  reached  by  the  parties 
as  to  what  amount  of  the  crop  Turner  was 
to  have,  or  Wilcox  vibb  to  give.  Under 
these  facts  and  provisions  of  the  statute 
cited  above,  Turner  undoubtedly  had  a 
cause  of  action  and  a  right  to  an  attach- 
ment on  October  3,  1908.  These  facts  are 
undisputed.  On  the  contrary,  they  appear 
affirmatively  of  record,  and  stand  admitted 
by  the  parties.  Turner  never  waived  his 
landlord's  right,  nor  is  it  anywhere  in  the 
record  charged  that  he  did;  and,  in  fact, 
no  attempt  was  made  to  show  that  he  had. 
In  Knowles  v.  Sell,  41  Kan.  171,  21  Pac. 
102,  the  supreme  court  of  Kansas,  in  dis- 
cussing this  question,  under  a  statute 
identical  with  paragraph  4101,  supra,  says: 
"It  is  admitted  by  the  defendant  that  he 
took  the  22  bushels  of  corn  from  the  prem- 
ises without  the  consent  or  knowledge  of 
the  plaintiff,  and  there  was  no  testimony 
showing  that  there  was  any  other  amount 
of  grain  removed.  It  is  also  apparent  from 
the  evidence  that  this  load  of  com  was 
not  taken  away  for  the  purpose  of  hinder- 
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ing  or  delaying  the  plaintiff  in  the  collec- 
tion of  his  rent»  or  with  any  intent  to  de- 
fraud him.  The  testimony  shows,  further, 
that  there  were  1,500  bushels  of  corn  grown 
on  the  place  that  year.  Under  these  facts, 
the  question  is  presented  whether  the  re- 
movsl  of  this  part  of  the  crop  is  sufficient 
to  sustain  an  attachment  by  the  landlord, 
who  claims  a  lien  thereon.  Section  24  of 
chapter  56  provides  that  the  landlord  shall 
have  a  lien  upon  the  crops  growing  or 
made  upon  the  premises,  and  such  lien 
may  be  enforced  by  action  and  attachment 
therein.  Under  this  statute  his  lien  ex- 
tends to  the  entire  crop  that  may  have 
been  grown,  not  simply  to  any  part  of  it; 
and  in  keeping  with  its  previsions  said 
§  27  provides  in  plain  terms  that  the  re- 
moval of  any  part  of  the  crop  from  the 
premises  is  ground  for  an  attachment.  It 
does  not  require  any  intention  of  the  ten- 
ant to  delay,  hinder,  or  defraud  the  land- 
lord. By  the  terms  of  this  statute  the 
intent  of  the  party  is  immaterial.  The  sim- 
ple fact  of  removal  is  enough.  The  lan- 
guage of  the  statute  compels  this  con- 
struction. No  other  could  be  given  with- 
out doing  violence  to  the  language  uped. 
If  the  motive  of  the  tenant  was  material, 
then  probably  the  judgment  would  have 
been  correct,  and  the  manner  of  removal 
and  the  purpose  of  defendant  would  have 
been  proper  matters  to  inquire  into,  but 
under  the  view  we  take  of  the  case,  all  that 
it  was  necessary  for  the  plaintiff  to  estab- 
lish was  that  the  tenant  had  removed  an 
appreciable  part  of  the  crop  within  thirty 
days,  without  the  consent  of  the  landlord." 
In  a  later  case,  viz,,  Harmon  v.  Payton, 
68  Kan.  67,  74  Pac.  618,  it  was  said:  "It 
would  seem  dear  that,  under  the  facts 
found  in  the  case  at  bar,  the  attachment 
should  have  been  sustained.  While  the  ten- 
ants were  authorized,  under  the  contract 
as  found,  to  dispose  of  the  broom  corn, 
and  pay  the  landlord  his  share  in  money, 
and  while  the  kaffir  corn  had  been  cut  and 
delivered  to  the  landlord  in  accordance  with 
the  custom  of  the  neighborhood,  there  be- 
ing no  contract  regulating  the  matter,  yet 
the  field  com  was  still  to  be  husked  and  de- 
livered, and  the  landlord  had  the  right  to 
his  lien  upon  the  entire  crop  to  compel 
this.  Under  the  statute  quoted,  a  land- 
lord is  not  required  to  rely  upon  the  prom- 
ise or  purpose  of  the  tenant  to  carry  out 
his  part  of  the  contract.  He  is  given  a 
lien  upon  the  entire  crop  to  secure  from  the 
tenant  the  performance  of  his  contract, 
and  the  tenant  may  not  remove  any  appre- 
ciable portion  of  the  same,  no  matter  how 
good  his  purpose,  without  subjecting  him- 
self to  the  penalty  of  the  statute,  except  by 
the  consent  of  the  landlord  or  a  waiving  of 
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the  lien.  In  this  case  there  were  neither 
pleadings  nor  findings  .  .  .  that  the 
tenants  owed  the  landlord  nothing  at  the 
time  of  the  commencement  of  his  action. 
This  finding  was  based  upon  the  fact  that 
the  time  for  husking  and  delivery  of  the 
field  com  had  not  then  arrived.  This,  how- 
ever, was  immaterial,  as  the  lien  continued 
until  the  rent  had  been  paid  or  the  share 
delivered.  If  the  rent  is  to  be  paid  in  a 
share  of  the  crop,  it  is  the  landlord's  right 
to  have  this  matter  adjusted,  and  his  share 
delivered,  before  the  tenant  removes  any 
portion  from  the  premises.  This  right  in- 
heres in  the  contract  of  rental;  and,  if  the 
tenant  removes  any  portion  of  the  crop,  he 
breaks  his  contract,  and  the  landlord  may 
then  recover  from  the  tenant  the  value  of 
his  share  at  the  time  it  should  have  been 
delivered,  in  money,  the  same  being  secured 
by  an  ilttachment."  Turner,  without  doubt> 
had  a  cause  of  action  against  Wilcox  on 
October  3,  1908,  and  was  entitled,  under 
the  provisions  of  our  statute,  to  sue  out  an 
attachment  and  to  have  the  same  levied 
on  the  crops  grown  on  his  land.  This 
statute  gives  te  the  landlord  a  positive 
right  to  an  attachment  to  crops  grown  on 
his  land  when  the  tenant  intends  to  remove, 
or  is  removing,  or  has,  within  thirty  days, 
removed,  his  property,  or  his  crops,  or  any 
part  thereof,  from  the  leased  premises; 
and  neither  the  intent  of  the  tenant  in  re- 
moving, nor  the  distance,  nor  the  place  to 
which  the  erops  or  other  property  is  re- 
moved, is  material.  It  is  the  removal,  or 
the  intent  to  remove,  which  is  the  justifica- 
tion for  the  attachment.  As  was  well  said 
in  Masterson  v.  Bentley,  60  Ala.  520 :  'The 
language  of  the  statute  renders  it  inca- 
pable of  any  other  construction,  and  no  oth- 
er can  be  given  it.  .  .  .  So  long  as  the 
crop  remains  on  the  rented  premises,  the 
lien  of  the  landlord  will  prevail  over  any 
alienation  the  tenant  may  make  of  it. 
.  .  .  Therefore,  whenever,  by  the  re- 
moval, the  lien  of  the  landlord  is  left  in 
peril, — is  liable  to  be  defeated  by  an  aliena- 
tion, which  could  not  have  affected  it  so 
long  as  the  crop  remained  upon  the  de- 
mised premises, — ^the  right  of  the  landlord 
to  an  attachment  is  confirmed  by  the  stat- 
ute." 

It  therefore  follows  that,  as  to  this  phase 
of  the  case,  Turner  was  entitled  to  a  judg- 
ment holding  that  the  attachment  had 
properly  issued,  and  sustaining  the  same, 
and  for  costs  of  the  action,  and  it  became 
and  was  the  duty  of  the  court,  under  the 
undisputed  facts  of  this  case  and  the  law 
applicable  thereto,  to  enter  judgment  sus- 
taining the  sttachment,  and  to  tax  the 
costs  of  the  action  to  the  defendant.  There 
being   no    dispute    whatsoever    as    to   the 
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facts  OB  this  phase  of  the  case,  the  same 
should  not  have  been  submitted  to  the  jury, 
nor  can  we  say  from  the  record  before  us 
that  it  was. 

As  to  the  first  proposition,  the  judg- 
ment of  the  court  as  entered  on  the  general 
verdict  of  the  jury  in  favor  of  the  defend- 
ant was  undoubtedly  correct. 

The  judgment  is  silent  as  to  the  attach- 
ment proceedings,  yet  this  phase  of  the  case 
should  have  been  covered,  and  for  the  rea- 
sons hereinabove  given,  the  judgment,  in 
so  far  as  the  attachment  proceedings  are 
concerned,  should  be  reversed,  and  the  cause 
should  be  remanded  to  the  District  Court 
of  Canadian  County,  with  instructions  to 
modify  the  judgment  so  entered,  so  as  to 
hold  that  the  attachment  was  propierly  is- 
sued and  levied,  and  to  tax  the  costs  in 
both  courts  to  the  defendant  in  errorc 

Per  Curiam: 
Adopted  in  whole. 


XJKITEB    STATES     OIROUIT    COURT 
OF  APPEAIiS,  EIGHTH  CIRCUIT. 

ARTHUR  C.  HUIDEKOPER,  Plff.  in  Err., 

V. 

HERBERT  S.  HADLEY  et  aL 
(100  0.  C.  A.  896,  177  Fed.  1.) 

Action  —  state  equalization  board. 

1.  A  suit  to  compel  a  state  board  of 
equalization  to  make  a  true  equalization 
of  the  valuation  of  the  property  throughout 
the  state  for  purposes  of  taxation  is  not 
against  the  state,  within  the  meaning  of 
a  constitutional  provision  exempting  the 
state  from  suit. 

Taxes  —  equalization  board  —  control 
of  court. 

2.  llie  courts  are  not  deprived  of  power 
to  interfere  with  an  arbitrary  inequality 
in  property  values  throughout  the  state, 
and  an  undervaluation  of  a  portion  of  it, 
effected  by  the  state  board  of  equalization 
in  violation  of  the  provisions  of  the  statute, 
on  the  theory  that  the  act  of  the  board  is 
an  exercise  of  discretion  and  beyond  the 
control  of  the  courts. 

Mandamus  —  governor  —  ministerial 
duty. 

3.  The  governor  of  a  state  is  exempt  from 
the  control  of  the  courts  through  a  writ 
of  mandamus  even  when  performing  duties 
imposed  upon  him  as  member  of  the  state 
board  for  equalization  of  taxes. 

Note.  —  For  mandamus  to  governor,  see 
notes  to  State  ex  rel.  Irvine  v.  Brooks,  6 
L.R.A.(N.8.)    760,  and  Rice  v.  Draper,  32 
L.R.A.(N.S.)    366. 
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Same  —  governor's  exemption  —  effect 
on  others. 

4.  That  mandamus  will  not  lie  to  coerce 
the  action  of  the  governor  of  a  state  as  a 
member  of  the  state  board  for  equalization 
of  taxes  will  not  prevent  its  running  against 
the  other  members  of  the  board,  where  by 
statute  a  majority  of  the  board  may  trans- 
act the  business  required. 

(March  21,  1910.) 

ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Missouri  to  review  a  judgment  sustain- 
ing a  plea  to  the  jurisdiction  of  the  court 
and  dismissing  the  petition  for  a  writ  of 
mandamus  to  compel  respondents  to  make  a 
true  equalization  of  the  valuation  of  prop- 
erty for  the  purposes  of  taxation.  Affirmed 
in  part. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Adams,  Circuit  Judge,  and 
Riner  and  Wm.  H.  Munger,  District  Judges. 

Mr.  E.  Y.  Mitchell,  with  Mr.  W.  D. 
Tatlow,  for  plaintiff  in  error. 

Messrs.  Elliott  W.  Major,  Attorney 
General,  John  M.  Atkinson,  Assistant 
Attorney  General,  Guthrie  &  Franklin, 
B.  R.  Dysart,  E.  S.  Jones,  and  John  T. 
Barker,  for  defendants  in  error: 

Respondents,  acting  under  the  Consti- 
tution and  laws  of  the  state  in  equalizing 
the  property  of  the  various  counties  'and 
cities  of  the  state,  as  the  state  board  of 
equalization,  represent  the  state,  and  their 
action  is  the  action  of  the  state. 

Raymond  v.  Chicago  Union  Traction  Co. 
207  U.  S.  36,  36,  62  L.  ed.  87,  28  Sup.  Ct 
Rep.  7,  12  Ann.  Cas.  757;  Pennoyer  v. 
McConnaughy,  140  U.  S.  9-11,  35  L.  ed. 
366,  366,  11  Sup.  Ct.  Rep.  699;  Ex  parte 
Young,  209  U.  S.  168,  160,  62  L.  ed.  728, 
729,  13  L.R.A.(N.S.)  932,  28  Sup.  Ct.  Rep. 
441,  14  Ann.  Cas.  764;  Gunter  v.  Atlantic 
Coast  Line  R.  Co.  200  U.  S.  283,  284,  60 
L.  ed.  483,  484,  26  Sup.  Ct.  Rep.  252;  Prout 
V.  Starr,  188  U.  S.  637,  47  L,  ed.  684,  23 
Sup.  Ct.  Rep.  398. 

The  suit  at  bar  being  a  suit  to  control  the 
discretion  of  respondents  as  executive  offi- 
cers of  this  state,  while  acting  in  their 
official  capacity  as  members  of  the  state 
board  of  equalization,  cannot  be  maintained. 

Board  of  Liquidation  v.  McComb,  92  U. 
S.  631,  23  L.  ed.  623;  Cunningham  v. 
Macon  k  B.  R.  Co.  109  U.  S.  452,  464,  27 
L.  ed.  994,  996,  3  Sup.  Ct.  Rep.  292,  609; 
Atty.  Gen.  v.  Sanilac  County,  42  Mich.  732, 
3  N.  W.  260;  Howland  v.  Eldredge,  43 
N.  Y.  461 ;  2  Cooley,  Tax.  3d  ed.  1363,  1366. 

The  governor  is  not  subject  to  the  writ 
of  mandamus  to  require  him  to  even  per- 
form a  ministerial  duty  of  any  kind.  He  is 
a  member  of  the  board  of  equalization,  and 
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if  he  is  not  subject  to  the  writ  neither  is 
the  board. 

State  ex  rel.  Robb  ▼.  Stone,  120  Mo.  428, 
23  L.R.A.  194,  41  Am.  St.  Rep.  705,  25 
S.  W.  376;  State  ex  rel.  North  k  South  R. 
Go.  y.  Meier,  143  Mo.  446,  46  S.  W.  306; 
High,  Extr.  Legal  Rem.  3d  ed.  119-121; 
People  ex  rel.  Sutherland  v.  The  Governor, 
29  Mich.  320,  18  Am.  Rep.  89;  6  Am.  & 
Eng.  Ene.  Law,  2d  ed.  1013,  1014;  People 
ex  rel.  Broderick  v.  Morton,  156  N.  Y.  136, 
41  L.R.A.  231,  66  Am.  St.  Rep.  547,  60 
N.  E.  791;  Householder  v.  Morrill,  65  Kan. 
317,  40  Pac.  664;  Martin  v.  Ingham,  38 
Kan.  641,  17  Pac.  162;  Miles  v.  Bradford, 
22  Md.  170,  85  Am.  Dec.  643;  State  ex  rel. 
Journal  Co.  v.  Boyd,  36  Neb.  60,  53  N.  W. 
1116;  Mitcheson  v.  Harlan,  7  Am.  L.  Reg. 
468;  Insane  Asylum  v.  Wolfly,  3  Ariz. 
132,  8  L.R.A.  188,  22  Pac.  383;  Hawkins 
V.  The  Governor,  1  Ark.  570,  33  Am.  Dec. 
346;  State  ex  rel.  Bisbee  v.  Drew,  17  Fla. 
67 ;  People  ex  rel.  Bacon  v.  CuUom,  100  111. 
472;  Hovey  v.  State,  127  Ind.  588,  11 
L.R.A.  763,  22  Am.  St.  Rep.  663,  27  N.  E. 
175;  State  ex  rel.  Hope  v.  Board  of  Liqui- 
dation, 42  La.  Ann.  647,  7  So.  706,  8  So. 
577;  Re  Dennett,  32  Me.  508,  54  Am.  Dec. 
602;  Rice  v.  Austin,  19  Minn.  103,  Gil. 
74,  18  Am.  Rep.  330;  State  v.  Dinkins,  77 
Miss.  874,  27  So.  832;  State,  Gledhill, 
Prosecutor,  v.  The  Governor,  25  N.  J.  L. 
331  ;•  Mauran  v.  Smith,  8  R.  I.  192,  6  Am. 
Rep.  564;  Woods  v.  Sheldon,  9  S.  D.  392, 
69  N.  W.  602;  State  ex  rel.  Latture  v. 
Board  of  Inspectors,  114  Tenn.  516,  86 
S.  W.  319;  State  ex  rel.  Peck  v.  Rusk, 
56  Wis.  465,  13  N.  W.  452;  Kentucky  v. 
Dennison,  24  How.  66,  16  L.  ed.  717. 

In  performing  its  duties  the  state  board 
of  equalization  acts  judicially.  The  writ  of 
mandamus  can  only  require  the  performance 
of  a  ministerial  duty,  not  a  judicial  one  in- 
volving discretion. 

Black  V.  McGonigle,  103  Mo.  198,  15  S. 
W.  615;  St.  Josepli  Lead  Co.  v.  Simms, 
108  Mo.  225,  18  S.  W.  906;  Stat«  ex  rel. 
Wyatt  V.  Vaile,  122  Mo.  47,  26  S.  W.  672 ; 
New  York  v.  Davenport,  92  N.  Y.  613; 
Grand  Rapids  v.  Welleman,  85  Mich.  239, 
48  N.  W.  534;  1  Cooley,  Taxn.  3d  ed.  784, 
78G;  2  Cooley,  Taxn.  3d  ed.  1382,  1386;  26 
Cyc.  158:  Jacobs  v.  San  Francisco,  100  Cal. 
121,  34  Pac.  630. 

Adams,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  was  a  petition  for  a  writ  of  manda- 
mus against  the  members  of  the  board  of 
equalization  of  the  state  of  Missouri,  the 
members  of  a  like  board  of  the  county  of 
Macon,  and  the  assessor  and  collector  of 
the  reven'de  of  that  county,  to  compel  them 
to  discharge  duties  which  the  relator, 
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Huidekoper,  avers  they  declined  to  perform. 
The  circuit  court  sustained  a  plea  to  the 
jurisdiction,  and,  treating  it  also  as  a 
demurrer,  dismissed  the  petition  on  two 
grounds:  (1)  Because  the  suit  was  against 
the  state  of  Missouri  in  violation  of  the 
11th  Amendment  of  the  Constitution,  and 
(2)  because  the  court  was  asked  to  review 
action  of  state  officers  resting  in  discretion. 
From  that  judgment  error  is  prosecuted. 

In  order  to  understand  the  several  ques- 
tions which  we  are  called  upon  to  decide, 
a  general  statement  of  the  case  as  made 
by  the  petition  seems  to  be  required. 

Pursuant  to  authority  conferred  by  law, 
Macon  county  in  May,  1870,  made  a  sub- 
scription to  the  capital  stock  of  the  Mis- 
souri Sl  Mississippi  Railroad  Company  and 
issued  its  negotiable  bonds  in  payment 
therefor.  The  only  recourse  the  holders  of 
the  bonds  had  for  their  pa3rment  was  the 
right  to  compel  the  levy  of  a  tax  of  ^  of 
1  per  cent,  upon  the  assessed  value  of  the 
taxable  property  of  the  county,  and  to  par- 
ticipate with  other  creditors  of  the  county 
in  the  proceeds  of  a  tax  of  i  of  1  per  cent 
authorized  for  general  county  purposes. 
Macon  County  Ct.  v.  Huidekoper  (Macon 
County  Ct.  v.  United  States)  134  U.  S. 
332,  33  L.  ed.  914,  10,  Sup.  Ct.  Rep.  491, 
and  cases  cited.  The  relator  became  the 
owner  of  some  of  these  bonds  with  attached 
coupons,  and  on  default  of  payment  re- 
covered final  judgments  thereon.  The  subse- 
quent securing  of  warrants  upon  the  county 
treasurer,  and  other  futile  proceedings 
taken  to  secure  satisfaction  of  his  judg- 
ments, need  not,  for  our  present  purposes, 
be  dwelt  upon.  Suffice  it  to  say  the  relator 
has  not  been  able  to  collect  his  judgments, 
which  amount  in  the  aggregate  to  over 
$263,000,  and  has  resorted  to  this  proceed- 
ing to  enable  him  to  do  so. 

The  gravamen  of  his  petition  is:  That 
the  annual  levies  of  ^  and  ^  of  1  per 
cent  upon  the  valuation  of  the  property  in 
the  county,  as  assessed  by  the  assessor  and 
eqnalized  by  the  state  board  of  equalization, 
are  entirely  inadequate  to  raise  the  neces- 
sary fund  to  pay  his  judgments.  That  the 
present  assessor  of  Macon  county  and  his 
predecessors,  for  some  time  past,  have  in- 
tentionally, purposely,  and  fraudulently 
failed  to  assess  the  property  of  the  counly 
at  its  true  value  in  mohey,  but  have  as- 
sessed it  at  as  low  a  fractional  part  there- 
of as  would  suffice  to  meet  local  needs,  and 
have  so  •  done  for  the  purpose  of  prevent- 
ing the  creation  of  a  fund  to  pay  the  in- 
debtedness of  the  county.  That  assessors 
of  otlier  counties  of  the  state  have  also 
placed  low  values  upon  the  property  of 
their  counties  for  the  purpose  of  escaping 
their    just    proportion    of    the    state    tax. 
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That  the  state  board  of  equalization,  well  | 
knowing  these  facta,  has  for  many  year? 
divided  the  counties  of  the  state  into 
groups,  and,  instead  of  equalizing  the  prop- 
erty among  all  the  counties  as  required 
by  law,  has  equalized  it  among  the  several 
groups  only,  so  that  the  property  of  the 
same  class  in  one  group  of  counties  has  been 
assessed  at  a  different  per  cent  of  its 
value  than  the  same  property  in  other  coun- 
ties or  in  different  groups  of  counties. 
That  in  no  case  has  the  property  of  the 
different  counties  of  the  state  been  so  as- 
sessed or  equalized  at  its  true  value  in 
money,  but  on  the  contrary  has  been  as- 
sessed and  equalized  on  an  average  of  from 
30  to  50  per  cent  only  of  that  value.  That 
the  relator  appeared  before  the  state  board 
at  its  last  session,  and  informed  its  mem- 
bers of  the  fact  that  he  was  a  judgment 
creditor  of  Macon  county,  advised  them  that 
the  facts  already  detailed  prevented  the 
collection  of  his  judgments,  and  demanded 
that  the  board  equalize  the  various  classes 
of  property  in  Macon  county  on  the  basis  of 
the  real  value  in  money,  and  certify  the 
same  to  the  proper  officer  of  that  county, 
to  the  end  that,  by  the  annual  levies  of 
i  and  ^^  of  1  per  cent  allowed  by  law,  a 
fund  might  be  created  to  satisfy  his  judg- 
ments. That  after  a  hearing  of  his  petition 
A  resolution  was  offered  by  Governor  Had- 
ley,  a  member  of  the  board,  in  the  words 
following:  "That  the  true  value  in  money 
of  each  class  of  property  as  the  same  is 
returned  to  this  board  for  equalization  in 
each  county  be  ascertained  by  this  board; 
that  this  true  value  in  money  of  each  class 
of  such  property  in  each  county  be  set  aside 
in  a  tabulation  to  be  prepared,  and  that 
where  the  value  of  any  of  the  classes  of 
property  in  any  of  the  counties,  as  returned 
to  this  board,  is  less  than  its  true  cash  value, 
that  such  per  centum  of  its  true  value  be 
added  thereto  by  this  board  as  will  make 
its  assessed  value  as  equalized  by  this 
board,  equal  to  its  true  value  in  money, 
so  that  all  classes  of  property  in  all  the 
counties  will  be  and  is  hereby  equalized  and 
assessed  on  a  basis  of  its  true  value  in 
money."  That  this  resolution  was  voted 
down  by  a  vote  of  three  out  of  the  five 
members  constituting  the  board.  That 
afterwards  a  resolution  was  offered  by  Mr. 
Cowgill,  vice  president  of  the .  board,  pro- 
viding that  the  true  value  in  money  of  each 
class  of  property  be  ascertained  by  the 
board  and  set  aside  in  a  tabulation  to  be 
prepared,  and  that  in  the  event  the  value 
of  any  of  the  classes  of  property  in  any  of 
the  counties  as  returned  to  the  board  is  less 
than  50  per  centum  of  its  true  cash  value 
such  per  centum  shall  be  added  thereto  as 
will  make  its  assessed  value  equal  to  at 
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least  50  per  cent  of  its  true  value  in  money, 
to  the  end  that  all  classes  of  property  in 
the  counties  shall  be  equalized  and  assessed 
on  a  basis  of  not  less  than  50  per  centum  of 
its  true  value  in  money.  That  this  reso- 
lution also  failed  to  carry  by  a  vote  of 
three  to  two. 

It  is  then  alleged  that  by  the  action  of 
a  majority  of  the  board  in  the  particulars 
just  mentioned  and  in  other  respects  un- 
necessary now  to  be  repeated,  it  arbitrarily, 
capriciously,  and  maliciously  refused  to 
equalize  the  property  of  the  state  and  par- 
ticularly that  of  Macon  county  on  the  basis 
of  its  true  value  in  money,  and  knowingly, 
unlawfully,  and  fraudulently  pretended  to 
equalize  the  property  of  Macon  county  at 
$8,270,123,  when  its  members  knew  that  its 
true  value  was  in  excess  of  $25,000,000,  that 
the  act  of  the  majority  in  so  refusing  was 
done  intentionally,  malevolently,  and  fraud- 
ulently with  a  view  and  for  the  purpose  of 
assisting  the  officers  of  Macon  county  to 
defeat  the  payment  of  relator's  judgments. 

It  is  further  alleged  that  the  pretended 
equalization  of  the  property  of  Macon  coun- 
ty as  well  as  that  of  the  property  of  the 
entire  state  has  been  fictitious  and  fraudu- 
lent, and  that  the  majority  of  the  board 
have  given  out  that  at  the  sessions  of  the 
board  to  be  held  in  the  years  1910,  1911, 
and  1912,  during  which  years  they  remain 
in  office,  they  will  continue  the  unlawful 
and  fraudulent  method  of  equalizing  the 
property  of  the  state  by  fixing  the  value  at 
only  a  fraction  of  its  real  value  not  in  ex- 
cess of  33  per  cent  thereof. 

In  short,  the  petition  discloses  that,  by 
a  majority  of  its  membei^s,  the  state  board 
has  resorted  to  a  method  of  dividing  the 
counties  of  the  state  into  groups  and  equal- 
izing the  values  of  property  in  each  group 
without  reference  to  values  in  counties  em- 
braced in  other  groups,  and  that  as  a  result 
of  that  and  other  methods  complained  of 
and  of  a  deliberately  formed  and  expressed 
purpose  to  continue  them,  the  property  of 
the  state  as  a  whole  has.  been  equalized  and 
will  be  continued  to  be  equalized,  not  at  its 
true  value  in  money,  but  at  a  small  frac- 
tional part  thereof  only.  It  is  conceded  in 
argument  that  the  state  board  cannot  take 
action  solely  with  respect  to  Macon  county, 
but  must  act  in  the  equalization  of  values 
on  a  comprehensive  plan  embracing  the 
property  of  all  the  counties  and  independent 
municipalities  of  the  state. 

Notwithstanding  the  fact  that  the  mem- 
bers of  the  board  of  equalization  and  the 
assessor  and  collector  of  taxes  of  Macon 
county  are  made  parties  to  this  action,  it 
is  conceded  that  the  performance  of  the 
duty  upon  which  relator's  remedy  depends 
rests  primarily  with  the  state  board;  and  it 
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is  only  when  that  hody  shall  have  done 
its  duty  that  the  officers  of  the  county  can 
take  effective  action.  In  other  words,  it  is 
the  position  of  counsel  for  the  relator  that 
no  relief  can  he  granted  to  the  judgment 
creditor  as  against  the  action  of  the  county 
assessor  and  other  county  officers  until  the 
state  hoard,  as  the  final  arbiter  of  values, 
shall  have  been  appealed  to  and  shall  have 
done  its  duty. 

Accordingly,  the  argument  on  both  sides 
has  been  directed  chiefly  to  the  question 
whether  the  members  of  the  state  board  are 
amenable  to  this  proceeding  by  mandamus. 

It  is  claimed  by  the  respondents  that  for 
three  reasons  they  are  not:  First,  because 
the  proceeding  against  them  is,  in  effect,  one 
against  the  state  of  Missouri  and,  therefore, 
prohibited  by  the  11th  Amendment  of  the 
Constitution  of  the  United  States;  second, 
that  their  action  in  declining  to  equalize 
the  property  of  the  state,  as  requested  by 
the  relator,  was  the  exercise  of  a  discretion 
which  is  not  reviewable  by  the  courts; 
third,  that  as  respondent  Hadley  is  the 
governor  of  the  state  he  is  not  subject 
to  the  writ  of  mandamus  to  compel  him 
to  do  a  duty  as  a  member  of  the  board  of 
equalization. 

1.  Is  this  proceeding  a  suit  against  the 
state? 

Section  9140,  Rev.  Stat.  Mo.  1899  (Anno. 
Stat.  1906,  p.  4210),  provides  that  the 
assessor  of  each  county  shall  take  an  oath 
to  faithfully  and  impartially  perform  the 
duties  of  his  office  and  to  assess  all  the 
property  in  the  county  at  what  he  believes 
to  be  its  actual  cash  value. 

Section  9180  provides  that  the  assessor 
shall  value  and  a,sse88  all  the  property  of 
his  county  according  to  its  true  value  in 
money  at  the  time  of  the  assessment. 

Sections  9127  and  9196  provide  that  a 
statement  or  abstract  of  the  taxes  so  as- 
sessed in  each  county  shall  be  forwarded  to 
the  state  auditor  on  blanks  furnished  by 
him,  to  be  by  him  laid  before  the  state 
board  of  equalization. 

The  Constitution^  of  the  state  (art.  10, 
§  18)  creates  the  board  and  ordains  that 
"there  shall  be  a  state  board,  of  equaliza- 
tion, consisting  of  the  governor,  state  au- 
ditor, state  treasurer,  secretary  of  state, 
and  attorney  general.  The  duty  of  said 
board  shall  be  to  adjust  and  equalize  the 
valuation  of  real  and  personal  property 
among  the  several  counties  in  the  state,  and 
it  shall  perform  such  other  duties  as  are 
or  may  be  prescribed  by  law." 

Section  9126  provides  that  a  majority 
of  the  members  of  the  board  shall  constitute 
a  quorum,  and  that  the  members  shall  each 
take  an  oath  or  affirmation  that  he  will, 
"to  the  best  of  his  knowledge  and  ability, 
equalize  the  valuation  of  real  and  personal 
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property  among  the  several  counties  in  the 
state,  according  to  the  rules  prescribed  by 
this  chapter  for  equalizing  and  valuing  real 
property." 

Section  9127  provides  that  the  board, 
after  receiving  from  the  auditor  abstracts 
or  statements  of  all  the  taxable  property  in 
the  state,  and  after  classifying  the  same  un- 
der certain  headings,  "shall  proceed  to 
equalize  the  valuation  of  each  class 
thereof  among  the  respective  counties  of 
the  state  in  the  following  manner:  "First 
— it  shall  add  to  the  valuation  of  each  class 
of  the  property,  real  or  personal,  of  each 
county  which  it  believes  to  be  valued  below 
its  real  value  in  money,  such  percentum  as 
will  increase  the  same  in  each  case  to  its 
true  value.  Second — it  shall  deduct  from 
the  valuation  of  each  class  of  the  property, 
real  or  personal,  of  each  county  which  it 
believes  to  be  valued  above  its  real  value 
in  money  such  percentum  as  will  reduce 
the  same  in  each  case  to  its  true  value." 

This  brief  epitome  of  the  legislation  clear- 
ly discloses  that  the  policy  of  the  state 
requires  property  to  be  assessed  on  the 
basis  of  its  true  value  in  money,  and  that 
a  duty  is  cast  upon  the  state  board  to 
equalize  the  property  among  the  several 
counties  of  the  state  on  that- basis.  With- 
out now  discussing  the  exact  nature  Qf  that 
duty,  its  extent,  or  its  limitations,  it  is 
sufficient,  for  our  present  purpose,  to  ob- 
serve that  it  is  an  imperative  duty  imposed 
by  the  law  of  the  state.  A  majority  of  its 
members  constituting  a  working  quorum 
refused  to  permit  the  board  to  perform  that 
duty,  and  compelled  it  to  decline  to  do  so. 
In  so  acting  they  did  not  stand  for  the 
state  of  Missouri,  and  were  not  the  state 
within  the  meaning  of  the  11th  Amendment 
of  the  Constitution.  A  sovereign  state  must 
be  presumed  to  be  willing  that  its  laws 
shall  be  obeyed.  Through  its  laws  it  spoke 
to  its  servants  and  commanded  them  to  do 
something.  Certainly  those  servants,  by 
their  act  of  disobedience,  do  not  represent 
or  stand  for  the  state.  This  suit,  therefore, 
instead  of  being  against  the  state,  is  against 
its  servants  to  compel  them  to  do  a  duty 
which,  by  accepting  office,  they  agreed  to 
perform. 

A  few  authorities  out  of  the  many  which 
might  be  referred  to  may  not  be  out  of 
place  here. 

In  Board  of  Liquidation  v.  McComb,  92 
U.  S.  531,  23  L.  ed.  623,  a  decree  restrain- 
ing the  board  of  liquidation  of  the  state 
of  Louisiana  from  making  improper  use  of 
certain  bonds  was  under  review.  The  Su- 
preme Court,  speaking  by  Mr.  Justice  Brad- 
ley, said:  "The  objections  to  proceeding 
against  state  officers  by  mandamus  or  in- 
junction are:     "First,  that  it  is,  in  effect^ 
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proceeding  against  the  state  itself;  and, 
secondly,  that  it  interferes  with  the  official 
discretion  vested  in  the  officers.  It  is  con- 
ceded that  neither  of  these  things  can  he 
done.  A  state,  without  its  consent,  cannot 
be  sued  by  an  individual;  and  a  court  can- 
not substitute  its  own  discretion  for  that 
of  executive  officers  in  matters  belonging 
to  the  proper  jurisdiction  of  the  latter. 
But  it  has  been  well  settled  that,  when  a 
plain  official  duty,  requiring  no  exercise  of 
discretion,  is  to  be  performed,  and  per- 
formance is  refused,  any  person  who  will 
sustain  personal  injury  by  such  refusal 
may  have  a  mandamus  to  compel  its  per- 
formance." 

That  the  petition  filed  in  this  case  does 
not  seek  to  control  the  discretion  of  the 
members  of  the  board  will  appear  later  in 
the  discussion  of  that  branch  of  the  case. 

In  the  case  of  Rolston  v.  Missouri  Fund 
Comrs.  (Rolston  v.  Crittenden),  120  U.  S. 
390,  30  L.  ed.  721,  7  Sup.  Ct.  Rep.  599, 
the  trustees  in  a  mortgage  made  by  the 
Hannibal  &  St.  Joseph  Railroad  Company 
sought  to  restrain  the  executive  officer  of 
the  state  from  selling  mortgaged  property 
under  a  prior  statutory  mortgage  in  favor 
of  the  state,  on  the  ground  that  the  lia- 
bility for  which  the  earlier  lien  was  creat- 
ed had  been  satisfied,  and  that  they,  as 
trustees,  were  entitled  to  an  assignment  of 
the  lien.  Whether  the  suit  was  in  effect  a 
suit  against  the  state  and  prohibited  by  the 
11th  Amendment  arose.  The  court,  speak- 
ing by  Mr.  Chief  Justice  Waite,  said: 
"It  is  next  contended  that  this  suit  cannot 
be  maintained  because  it  is  in  its  effect  a 
suit  against  the  state,  which  is  prohibited 
by  the  11th  Amendment  of  the  Constitution 
of  the  United  States ;  and  Louisiana  v.  Jum- 
el,  107  U.  S.  711,  27  L.  ed.  448,  2  Sup.  a. 
Rep.  128,  is  cited  in  support  of  this  posi- 
tion. But  this  case  is  entirely  different 
from  that.  There  the  effort  was  to  compel 
a  state  officer  to  do  what  a  statute  prohib- 
ited him  from  doing.  Here  the  suit  is  to 
get  a  state  officer  to  do  what  a  statute  re- 
quires of  him.  The  litigation  is  with  the 
officer,  not  the  state." 

In  Graham  v.  Folsom,  200  U.  S.  248,  50 
L.  ed.  464,  26  Sup.  Ct.  Rep.  245,  judgment 
creditors  of  a  township,  whose  judgment 
was  founded  upon  certain  bonds  issued  in 
favor  of  a  railroad,  sought  by  mandamus  to 
compel  county  officers  to  levy  and  collect 
a  tax  to  satisfy  their  judgment.  It  was 
contended  that  those  officers  were  state  of- 
ficers, and,  being  so,  that  the  suit  was  an 
attempt  to  require  the  state  to  perform 
ita  contract,  and  was  therefore  in  effect  a 
suit  against  the  state,  which  was  prohibited 
by  the  Constitution.  This  contention  was 
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denied  on  the  authority,  among  other  cases, 
of  Rolston  V.  Missouri  Fund  Comrs.  supra. 

In  Taylor  v.  Louisville  &  N.  R.  Co.  31 
C.  C.  A.  637,  60  U.  S.  App.  166,  88  Fed. 
350,  a  suit  was  instituted  to  enjoin  certain 
state  officers  from  certifying  a  tax  which 
they  claimed  the  right  to  do  by  authority 
of  the  state,  but  which  the  complainant 
averred  was  without  authority.  Judge 
Taft,  speaking  for  the  court  of  appeals  for 
the  sixth  circuit  in  that  case,  said:  "This 
is  not  a  suit  against  the  state.  It  is  a  suit 
against  individuals,  seeking  to  enjoin  them 
from  doing  certain  acts  which  they  assert 
to  be  by  the  authority  of  the  state,  but 
which  the  complainant  avers  to  be  without 
lawful  authority.  The  point  has  been  so 
often  decided  by  the  Supreme  Court  of  the 
United  States  that  it  is  sufficient  to  refer 
to  a  few  of  the  cases." 

We  find  nothing  in  the  later  decisions  of 
the  Supreme  Court,  particularly  in  Ex  parte 
Young  and  General  Oil  Co.  v.  Grain,  209 
U.  S.  123,  62  L.  ed.  714,  13  L.R.A.(N.S.) 
932,  28  Sup.  Ct.  Rep.  441,  14  Ann.  Cas. 
764,  and  209  U.  S.  211,  62  L.  ed.  754,  28 
Sup.  Ct.  Rep.  475,  where  the  subject  under 
consideration  was  exhaustively  discussed, 
In  conflict  with  the  foregoing. 

In  the  case  of  Raymond  v.  Chicago  Union 
Traction  Co.  207  U.  S.  20,  52  L.  ed.  78,  28 
Sup.  Ct.  Rep.  7,  12  Ann.  Cas.  757,  many  ex- 
pressions are  found  and  urged  upon  our 
attention  by  learned  counsel  for  respond- 
ents to  the  effect  that  the  action  of  the 
state  board  of  equalization  in  making  the 
assessment  there  involved  was  the  action  of 
the  state,  but  those  expressions  in  our  opin- 
ion are  inapplicable  to  the  present  case.  In 
that  case  the  traction  company  was  contend- 
ing that  the  assessment  of  its  property  as 
made  by  the  bojard,  if  enforced,  would  vio- 
late the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States  by  taking  its 
property  without  due  process  of  law,  and 
would  deprive  it  of  the  equal  protection  of 
the  laws.  It  was  there  held  that  the  state 
board  was  an  instrumentality  through 
which  the  state  acted,  and  that  the  provi- 
sions of  the  14th  Amendment  prohibited  the 
taking  of  property  without  due  process  of 
law  by  the  state,  not  only  through  its  legis- 
lature or  by  its  executive  or  judicial  de- 
partment, but  by  or  through  any  other  in- 
strumentality whatsoever.  The  conclusion 
there  announced  was  not  that  the  board  of 
equalization  was  the  state  within  the  mean- 
ing of  the  11th  Amendment,  so  as  not  to 
be  suable  without  its  consent,  but  that  the 
board  was  an  agent  of  the  state  in  taking 
steps  preliminary  to  the  imposition  and  col- 
lection of  taxes  charged  to  have  been  illegal, 
and  was  therefore  the  state  within  the  mean- 
ing of  the  14th  Amendment,    Most  obvious- 


510 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


Mar., 


ly  the  doctrine  of  this  case  has  nothing  to 
do  with  the  question  now  under  considera- 
tion. 

The  contention  that  the  present  suit  is 
prohibited  because  against  the  state,  and 
therefore  in  Tiolation  of  the  11th  Amend- 
ment of  the  Constitution,  is  not  sound, 
and  cannot  be  sustained. 

2.  Was  the  action  of  the  board  here  com- 
plained of  the  exercise  of  a  discretion  with 
which  the  courts  cannot  interfere?  The 
learned  trial  court,  from  the  showing  made 
bv  the  petition  alone,  answered  this  ques- 
tion in  the  affirmative.  Whether  that  an- 
swer is  correct  or  not  depends  upon  the  ap- 
plicatory  law  and  the  facts  stated  in  the 
petition,  which  for  the  purposes  of  this 
case  must  be  taken  to  be  true. 

Article  10,  §  3,  of  the  Constitution  of 
Missouri,  ordains  that  "taxes  may  be  levied 
and  collected  for  public  purposes  only.  They 
shall  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  all  taxes 
shall  be  levied  and  collected  by  general 
laws." 

The  legislature  of  the  state,  by  way  of 
executing  this  constitutional  mandate,  pro- 
vided a  scheme  for  equalizing  the  valuation 
of  property  among  all  the  counties  of  the 
state,  based  on  actual  value,  as  a  standard 
of  procedure.  Rev.  Stat.  1899,  §  9127.  To 
work  out  this  general  scheme  the  state 
board  of  equalization  was  created  (art.  10, 
§  18,  Mo.  Const.)  and  endowed  with  the 
power  and  charged  with  the  duty  of  equal- 
izing the  values  of  property  as  classified  by 
the  legislature  in  the  manner  prescribed  by 
§  9127,  supra.  The  words  "equalize"  or 
"equalization,"  as  used  in  revenue  statutes 
of  the  kind  now  under  consideration,  have 
an  accepted  meaning  throughout  the  coun- 
try. Cooley,  in  his  work  on  Taxation,  2d 
ed.  p.  421,  says:  "Equalization  of  assess- 
ments has,  for  its  general  purpose,  to  bring 
the  assessments  of  different  parts  of  a  tax- 
ing district  to  the  same  relative  standard 
so  that  no  one  of  the  parts  may  be  compelled 
to  pay  a  disproportionate  part  of  the  tax." 

The  statute  imposing  a  duty  upon  the 
state  board,  taken  in  connection  with  the 
constitutional  requirements  of  uniformity, 
is  imperative  that  the  equalization  shall 
comprehend  all  the  counties  and  similar 
subdivisions  of  the  state,  and  shall  be  ac- 
complished by  taking  the  abstracts  or  re- 
turns of  the  county  and  city  assessors  as 
the  basis,  and  adding  to  or  deducting  there- 
from enough  to  bring  the  equalized  valua- 
tion to  the  true  value  of  the  property  of 
such  county  or  city. 

With  this  understanding  of  the  legal  duty 
resting  upon  the  state  board,  let  us  ex- 
amine the  petition  and  ascertain  therefrom 
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what  the  board  actually  did  in  response  to 
the  demand  of  the  relator  that  it  proceed 
to  equalize  the  property  of  Macon  and  other 
counties  according  to  its  true  value  in 
money. 

In  the  first  place,  it  is  made  to  appear 
that  the  board  arbitrarily  divided  the  coun- 
ties of  the  state  into  several  groups,  and 
proceeded  to  equalize  the  property  in  the 
counties  composing  each  group  without 
equalizing  the  property  of  the  several 
groups  themselves,  and  thereby,  as  it  is 
claimed,  defeated  the  uniformil^  of  values 
among  all  the  counties  as  contemplated  by 
the  law.  It  is  also  charged  that  the  board 
ignored  the  statutory  command  requiring  it 
to  equalize  the  valuation  of  the  property  in 
the  several  counties  and  independent  cities 
by  adding  or  deducting  from  the  valuation 
as  returned  by  the  local  assessing  boards 
such  sum  as  would  bring  the  same  to  the 
true  value  of  the  property,  and  in  lieu  there- 
of adopted  a  standard  of  valuation  not  in 
excess  of  33  per  cent  of  tlie  real  value  of 
the  property,  and  equalized  the  valuations 
throughout  the  state  on  that  basis;  that 
the  standard  so  adopted  and  the  method  so 
employed  by  the  state  board  was  by  direc- 
tion of  a  working  majority  arbitrarily, 
capriciously,  and  uniformly  followed  for 
many  years  with  the  intent  and  purpose, 
among  other  things,  of  aiding  the  officers 
of  Macon  county  in  defeating  the  collection 
of  the  relator's  judgments. 

The  rule  is  well  settled  and  fully  recog- 
nized by  us  that  when  discretion  is  con- 
ferred upon  public  agents  or  officers  their 
acts  in  the  lawful  exercise  of  that  discretion 
cannot  be  controlled  by  mandamus.  The 
rule  is  also  well  settled  that,  although  the 
exercise  of  discretion  will  not  be  controlled 
by  mandamus,  yet  the  writ  will  lie  to  com- 
pel the  person  or  the  body  in  whom  the  dis- 
cretion is  lodged  to  proceed  to  its  exercise. 
In  view  of  these  rules,  we  are  of  opinion 
that  the  discretion  which  cannot  be  con- 
trolled by  mandamus  is  that  discretion,  and 
that  only,  which  the  law  has  vested  in  the 
person  of  body  to  be  exercised.  If  the  law 
has  pointed  out  how  or  in  what  way  the  dis- 
cretion shall  be  exercised,  it  is  obviously  not 
the  exercise  of  the  discretion  imposed  by 
law  to  proceed  in  any  other  way.  To  so 
proceed  would  be  contrary  to  the  law,  and 
would  be  the  exercise  of  arbitrary  power, 
rather  than  discretion.  To  decline  or  re- 
fuse to  proceed  according  to  law  or  in  the 
way  pointed  out  by  law  is,  in  our  opinion, 
equivalent  to  not  proceeding  at  all.  In 
other  words,  the  discretion  which  will  with- 
stand review  by  the  courts  must  be  exer- 
cised under  law,  and  not  contrary  to  law. 

In  Madison  v.  Smith,  83  Ind.  502,  516,  it 
is  said:     "It  is  no  doubt  the  ^ner^l  role 
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that  an  inferior  tribunal  will  only  be  com- 
pelled to  act, — not  to  make  a  decision  one 
way  or  the  other;  but  where  a  body  not 
Btrictly  judicial,  although  possessing  quasi 
judicial  powers,  is  under  an  absolute  duty 
to  act,  and  to  act  only  in  a  certain  way,  the 
performance  of  that  duty,  both  as  to  the  ac- 
tion and  its  character,  will  be  coerced  by 
mandate.  .  .  .  Where  there  is  a  discre- 
tion, courts  will  not  compel  its  exercise  in 
any  given  direction;  but  where,  upon  the 
facts,  the  duty  is  a  plain  and  absolute  one, 
it  is  otherwise." 

In  State  ex  rel.  Wayne  County  v.  Her- 
rald,  36  W.  Va.  721,  16  S.  E.  974,  it  was 
held  that  where  the  assessor  was  required 
to  impose  a  value  upon  property  as  town 
lots,  and  undertook  to  do  so  by  the  acre  or 
tract,  its  action  was  not  the  exercise  of 
discretion,  and  could  be  corrected  by  man- 
damus. 

In  the  case  of  State  Board  v.  People,  191 
111.  628,  68  L.R.A.  513,  01  N.  E.  339,  the 
state  board  adopted  a  method  of  assessing 
property  contrary  to  that  prescribed  by 
law.  A  faiandamus  proceeding  was  insti- 
tuted to  correct  it.  The  trial  court  com- 
manded the  board  to  proceed  to  value  and 
assess  the  property  in  the  manner  pre- 
scribed by  law,  and  specified  what  that  was. 
The  supreme  court,  in  affirming  that  judg- 
ment, said:  "The  court  does  not,  by  its 
said  order  and  judgment,  undertake  to  con- 
trol the  discretion  or  judgment  of  the  re- 
spondents in  the  valuation  or  assessment 
of  the  capital  stock,  including  the  fran- 
chises, of  said  corporations.  It  only  lays 
down  the  rules  of  law  which  govern  and 
the  methods  which  should  be  pursued  by  the 
respondents  in  making  such  valuation  and 
assessment.    This  we  think  proper." 

In  the  case  of  Ramsay  v.  Hayes,  187  N. 
Y.  367,  80  N.  E.  193,  it  was  held  by  the 
court  of  appeals  of  that  state  that«  where 
a  commissioner  of  tf  relief  fund  adopted  a 
method  for  determining  the  amount,  con- 
trary to  law,  the  remedy  was  by  mandamus 
to  compel  him  to  fix  the  pension  according 
to  the  rules  prescribed  by  statute  therefor. 
To  the  same  effect  is  People  v.  Sanilac 
County,  71  Mich.  16,  38  N.  W.  639,  and 
Cleveland  v.  United  States,  93  C.  C.  A.  274, 
166  Fed.  677. 

In  State  ex  rel.  McCleary  v.  Adcock,  206 
Mo.  650,  121  Am.  St.  Rep.  681,  106  S.  W. 
270,  the  supreme  court  of  Missouri  sus- 
tained a  proceeding  by  mandamus  against 
the  state  board  of  health,  and  held  that  the 
law  does  not  place  in  the  hands  of  adminis- 
trative parties  arbitrary  power,  and  that 
their  simple  ipse  dixit  is  not  sufficient  evi- 
dence of  exercise  of  lawful  discretion. 

In  Illinois  State  Dental  Examiners  v. 
People,  123  111.  227,  13  N.  E.  201,  the  su- 
40  L.R,A.(N.S.) 


preme  court  of  Illinois  observed:  "A  pub- 
lic officer  or  inferior  tribunal  may  be  guilty 
of  so  gross  an  abuse  of  discretion  or  such 
an  evasion  of  positive  duty,  as  to  amount 
to  a  virtual  refusal  to  perform  the  duty  en- 
joined, or  to  act  at  all  in  contemplation  of 
law;  in  such  a  case  mandamus  will  afford 
a  remedy,"— citing  Tapping,  Mandamus, 
66  and  19;   Wood,  Mandamus,  64. 

The  United  States  circuit  court  of  appeals 
for  the  sixth  circuit,  in  the  case  of  Cun- 
ningham V.  Cleveland,  82  C.  C.  A.  65,  152 
Fed.  907,  in  a  case  involving  a.  question 
similar  to  that  now  before  us,  observed: 
"So  long  as  the  board  acts  lawfully  and  in 
good  faith,  its  discretion  cannot  be  super- 
vised by  the  court.  But  it  cannot,  under 
the  guise  of  its  discretion,  be  permitted  to 
accomplish  an  unlawful  purpose." 

We  conclude,  therefore,  that  the  proceed- 
ings of  the  state  board  of  equalization,  in 
so  far  as  they  were  not  taken  according 
to  law  and  certainly  in  so  far  as  they  were 
taken  in  disregard  and  violation  of  the 
law,  are  not  protected  from  judicial  con- 
trol as  the  exercise  of  a  vested  discretion. 

3.  The  conclusions  already  reached  dis- 
pose of  the  objections  made  in  the  trial 
court  to  issuing  the  writ  of  mandamus  in 
this  case;  but  it  is  now  urged  as  an  addi- 
tional reason  against  it  that  the  governor 
of  the  state,  who  constitutes  one  member 
of  the  board  of  equalization,  cannot  be  co- 
erced by  the  writ  of  mandamus  to  perform 
any  executive  duty,  and  that  the  balance  of 
the  board  cannot  be  compelled  to  act  with- 
out his  co-operation.  The  governor,  who  is 
the  chief  executive  officer  of  the  state  and 
%8  such  required  "to  perform  such  duties 
as  may  be  prescribed  by  law"  (art.  6,  §  1, 
Const.),  including  service  upon  the  state 
board  of  equalization  art.  10,  §  18,  Const, 
and  §  9127,  Rev.  Stat.),  when  acting  in 
that  capacity,  is  performing  an  executive 
duty  in  no  other  or  different  sense  than 
when  performing  any  ministerial  act  de- 
volving upon  him  as  chief  executive  of  the 
state.  * 

Mr.  High,  in  his  work  on  Extraordinary 
Legal  Remedies,  3d  ed.  §  120,  after  citing 
and  considering  many  authorities  on  the 
subject,  says  that,  according  to  the  clear 
weight  of  authority,  "the  chief  executive  of 
the  state  is,  as  to  the  performance  of  any 
and  all  official  duties,  entirely  removed  from 
the  control  of  the  courts;  and  that  he  is 
beyond  the  reach  of  mandamus,  not  only 
as  to  duties  of  a  strictly  executive  or  politi- 
cal nature,  but  even  as  to  purely  mitiis- 
terial  acts  whose  performance  the  legisla- 
ture may  have  required  at  his  hands." 

Judge  Cooley,   in  delivering  the  opinion 

of  the  supreme  court  of  Michigan  in  Peo- 

'  pie  ex  rel.  Sutherland  v«  The  Qovernor,  29 
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Mich.  320,  18  Am.  Kep.  80,  calls  attention 
to  the  practical  difficulty  of  distinguishing 
between  political  and  ministerial  duties, 
and  says:  "But  when  duties  are  imposed 
upon  the  governor,  whatever  be  their  grade, 
importance,  or  nature,  we  doubt  the  right 
of  the  courts  to  say  that  this  or  tbat  duty 
might  properly  have  been  imposed  upon  a 
secretary  of  state,  or  a  sheriff  of  a  county 
or  other  inferior  officer,  and  that  inasmuch 
as,  in  case  it  had  been  so  imposed,  there 
would  have  been  a  judicial  remedy  for  neg- 
lect to  perform  it,  therefore  there  must  be 
the  like  remedy  when  the  governor  him- 
self is  guilty  of  a  similar  neglect.  The  ap- 
nortionment  of  power,  authority,  and  duty 
to  the  governor  is  either  made  by  the  people 
m  the  Constitution,  or  by  the  legislature  in 
making  laws  under  it;  and  the  courts,  when 
the  apportionment  has  been  made,  would  be 
presumptuous  if  they  should  assume  to  de- 
clare that  a  particular  duty  assigned  to  the 
governor  is  not  essentially  executive,  but  is 
of  such  inferior  grade  and  importance  as 
properly  to  pertain  to  some  inferior  office, 
and  consequently,  for  the  purposes  of  their 
jurisdiction,  the  courts  may  treat  it  precise- 
ly as  if  an  inferior  officer  had  been  re- 
quired to  perform  it.  To  do  this  would  be 
not  only  to  question  the  wisdom  of  the  Con- 
stitution or  the  law,  but  also  to  assert  a 
right  to  make  the  governor  the  passive  in- 
strument of  the  judiciary  in  executing  its 
mandates  within  the  sphere  of  his  own  du- 
ties. Were  the  courts  to  go  so  far,  they 
would  break  away  from  those  checks  and 
balances  of  government  which  were  meant 
to  be  checks  of  co-operation,  and  not  of 
antagonism  or  mastery,  and  would  concen- 
trate in  their  own  hands  something  at  least 
of  the  power  which  the  people,  either  di- 
rectly or  by  the  action  of  their  representa- 
tives, decided  to  intrust  to  the  other  de- 
partments of  the  government." 

In  State  ex  rel.  Robb  v.  Stone,  120  Mo. 
428,  23  L.R.A.  194,  41  Am.  St.  Rep.  705, 
25  S.  W.  376,  the  supreme  court  of  Mis- 
souri cited  and  considered  the  numerous 
authorities  relating  to  this  subject,  and 
stated  the  following  conclusion:  "Abun- 
dant authority  establishes  the  position  here 
taken  that  mandamus  will  not  issue  to  the 
governor  to  compel  the  performance  of  any 
duty  pertaining  to  his  office,  whether  politi- 
cal or  merely  ministerial;  whether  com- 
manded by  the  Constitution  or  by  some 
law  passed  on  the  subject." 

This  doctrine  was  afterwards  affirmed  in 
the  later  case  of  State  ex  rel.  North  & 
South  R.  Co.  V.  Meier,  143  Mo.  439,  45  S. 
W.  306. 

Whether,  therefore,  the  duty  imposed  up- 
on the  governor  of  Missouri  to  act  as  a 
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member  of  the  state  board  of  equalization 
is  ministerial,  executive,  or  political  in  its 
character,  he  is  not,  according  to  the  law 
of  this  state  as  interpreted  by  its  highest 
judicial  tribunal,  responsible  to  the  ju- 
diciary for  his  action.  The  high  sense  of 
duty  which  must  be  presumed  to  actuate 
the  chief  executive  of  a  state  is  the  sole 
arbiter  to  which  appeal  can  be  made  in  such 
matters. 

Whether  the  decision  of  the  highest  ju- 
dicial tribunal  of  the  state  exempting  the 
governor  from  coeroement  by  the  writ  of 
mandamus  is  so  a  construction  of  the  Con- 
stitution and  statutes  of  Missouri  or  so  a 
rule  of  property  or  action  in  the  state,  as 
under  familiar  rules  bind  the  Federal  courts 
and  forbid  their  independent  judgment  may 
be  doubted.  As  to  this  we  desire  to  ex- 
press no  opinion. 

The  Supreme  Court  of  the  United  States, 
in  Burgess  v.  Seligman,  107  U.  8.  20,  34, 
27  L.  ed.  359,  365,  2  Sup.  Ct.  Rep.  10,  21, 
after  laying  down  the  rule  governing  the 
exercise  of  independent  judgment  by  the 
Federal  courts  in  cases  where  state  courts 
have  made  decisions  which  were  not,  prop- 
erly speaking,  controlling  upon  the  national 
courts,  said:  "But  even  in  such  cases,  for 
the  sake  of  harmony  and  to  avoid  confusion, 
the  Federal  courts  will  lean  towards  an 
agreement  of  views  with  the  state  courts  if 
the  question  seems  to  them  balanced  with 
doubt.  Acting  on  these  principles,  founded 
as  they  are  on  comity  and  good  sense,  the 
courts  of  the  United  States,  without  sacri- 
ficing their  own  dignity  as  independent 
tribunals,  endeavor  to  avoid,  and  in  most 
cases  do  avoid,  any  unseemly  conflict  with 
the  well-considered  decisions  of  the  state 
courts." 

in  view  of  these  wise  and  temperate  ob- 
servations, and  of  the  fact  that  the  Mis- 
souri doctrine  is  in  harmony  with  the  great 
weight  of  authority,  we  shall  conform  to 
that  doctrine,  and  hold  that  the  respondent 
Hadley  is  not  subject  to  the  writ  of  man- 
damus in  the  present  case. 

But  this  is  not  conclusive  of  the  inquiry 
before  us.  The  governor  is  only  one  out  of 
five  members  of  the  state  board  of  equaliza- 
tion. Any  three  of  them,  according  to  the 
statute  (§  9126,  Rev.  Stat)  constitute  a 
quorum  for  the  transaction  of  business. 
The  reason  why  the  governor  cannot  be 
coerced  by  mandamus  is  that  he  needs  no 
such  coercion;  he  is  conclusively  presumed 
to  be  willing  to  perform  all  his  executive 
duties.  His  constitutional  obligation  is  to 
see  that  the  laws  of  the  state  shall  be  faith* 
fully  executed  (art.  5,  §§  4,  6,  Const.)  and 
his  oath  of  office  requires  him  to  support 
the  Constitution  and  demean  bioiseU  faith- 
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fully  in  office  (art.  14,  §  6,  Const.).  Tlie 
Tery  reasons  which  exempt  him  fron^  lia- 
bility to  the  writ  of  mandamus  are  the  ones 
which  insure  the  performance  of  his  duty 
as  a  member  of  the  board  of  equalization. 
Not  only  is  this  theoretically  true,  but  the 
petition  in  this  case  shows  that  it  is  actu- 
ally so.  He  led  a  moTement  in  the  board 
to  secure  equalization  of  values  according 
to  law,  and  it  must  be  conclusively  pre- 
sumed that  he  will  take,  no  different  course 
when  occasion  requires  him  to  act. 

But  whatever  the  fact  may  be  in  this  re- 
gard, the  board  is  not  one  which  requires 
either  unanimity  of  consideration  or  of  ac- 
tion by  all  its  members.  By  special  provi- 
sion of  law  (§  9126,  Rev.  Stat.)  any  three 
of  them  constitute  a  quorum  and  are  there- 
fore competent  to  transact  the  business  of 
the  board  in  the  absence  of  the  other  mem- 
bers. If  the  governor  should  be  disabled 
by  sickness  or  otlier  infirmity  from  attend- 
ing the  sessions  of  the  board,  can  it  be 
doubted  that  the  remaining  members  of  that 
body  could  be  compelled  to  proceed  with  the 
performance  of  their  duty?  Obviously  not. 
Accordingly,  we  think  the  writ  of  man- 
damus may  lawfully  be  awarded  to  secure 
action  by  a  statutory  quorum  of  the  board 
in  this  case  when  circumstances  are  such 
that  the  entire  membership  cannot  be 
reached  by  that  writ. 

Other  less  important  questions  have  been 
argued  to  us,  but  they  involve  nothing 
which  compels  a  different  conclusion  from 
that  which  we  have  reached. 

When  the  writ  shall  be  issued,  as  it  must 
be,  the  return  made  and  the  proof,  if  any, 
taken,  the  court  will  doubtless  better  under- 
stand all  the  facts  and  circumstances  of  the 
case,  and  be  better  able  to  consider  some 
of  the  contentions  of  learned  counsel  con- 
cerning the  fiscal  policy  of  the  state  and 
the  proper  exercise  of  discretion  by  its 
officers.  As  it  is,  however,  the  petition,  to 
the  averments  of  which  we  are  necessarily 
confined,  makes  it  appear  that  the  relator's 
judgments  against  Macon  county,  which  a 
just  regard  for  civil  rights  requires  should 
be  paid,  are  rendered  practically  worthless 
by  a  failure  to  discharge  a  duty  imposed 
by  law  upon  the  respondents.  For  such  a 
breach  of  duty  there  ought  to  be  a  remedy. 

The  judgment  must  be  reversed  as  to 
all  the  respondents  except  Governor  Hadley, 
and  the  cause  remanded  to  the  Circuit 
Court,  with  directions  to  proceed  in  the 
usual  way  in  such  cases,  and  in  harmony 
with  the  views  here  expressed. 

Appeal  dismissed  by  the  Supreme  Court 
of  the  United  States,  October  19,  1911. 
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R.  N.  COWIN  &  COMPANY,  Appt 

(—  Iowa,  — ,  133  N.  W.  338.) 

Sale  — by  description  ^  acceptance  ^ 
effect. 

One  who  offers  to  manufacture  a  quan- 
tity of  cards  of  a  certain  description  does 
not,  by  displaying  work  for  the  inspection 
of  the  purchaser,  warrant  that  the  cards 
wiU  equal  the  work  displayed,  and  there- 
fore if  the  purchaser  accepts  the  cards  de- 
livered without  inspecting  them  within  a 
reasonable  time  te  see  if  they  conform  to 
the  description,  or  if  he  makes  sales  after 
learning  of  defects,  he  will  be  precluded 
from  claiming  damages  because  of  an  al- 
leged nonconformity. 

(November  20,  1911.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  District  Court  for  Blackhawk 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  goods  sold  and  delivei'ed  by  plain- 
tiff to  defendant.    Affirmed. 

Statement  by  Weaver,   J.t 

Action  at  law  to  recover  .the  telling  price 
of  a  quantity  of  post  cards.  There  was 
trial  to  a  jury,  and  at  the  conclusion  of 
the  testimony  the  court  upon  plaintiffs' 
motion  directed  a  verdict  in  their  favor. 
From  the  judgment  entered  upon  this  ver- 
dict, the  defendants  have  appealed. 

Messrs.  Conrtrlglit  A  Arbnckle  and  F. 
S.  Merriau,   for  appellant: 

Plaintiff  warranted  the  quality  and  mer- 
chantability of  the  post  cards  in  the  con- 
tract of  sale. 

Williston,  Sales,  260,  341,  K  261;  1 
Beach,  Contr.  H  259;  Benjamin,  Sales,  612; 
35  Cyc.  381 ;  Love  v.  Barnesville  Mfg.  Co. 
3  Penn.  (Del.)  152,  50  Atl.  536;  Imperial 
Portrait  Co.  v.  Bryan,  111  Ga.  99,  36  S.  E.* 
291;  Atwater  v.  Clancy,  107  Mass.  369; 
Texas  Fruit  Co.  v.  Lane,  101  Mo.  App.  712, 
74  S.  W.  400;  Christian  v.  Knight  &  Co. 
128  Ga.  501,  57  S.  E.  763;  Conkling  v. 
Standard  Oil  Co.  138  Iowa,  596,  116  N.  W. 


Note.  —  The  above  case  is  authority  for 
the  doctrine  that  the  exhibition  by  the 
seller  to  the  buyer  of  post  cards  as  illus- 
trative of  the  quality  and  excellence  of  the 
card  which  tlie  former  agrees  to  manufao* 
ture  for  the  latter  is  not  a  sale  by  sample 
because  the  cards  to  be  manufactured  un- 
der the  agreement  were  not  to  represent 
the  same  views  as  the  card  exhibited,  and 
hence  the  rule  that  a  sale  by  sample  con- 
stitutes a  warranty  of  quality  which  tur* 
33 
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822;  Briggg  v.  M.  Rumely  Co.  96  Iowa, 
202,  64  N.  W.  784;  Callanan  v.  Brown,  31 
Iowa,  333. 

The  warranty  Burvived  acceptance  of  the 
goods. 

1  Beach,  Contr.  840,  341,  H  270;  2 
Mechem,  Sales,  H  1396;  36  Cyc.  423;  Zab- 
riskie  v.  Central  Ver&ont  R.  Co.  131  N.  Y. 
72,  29  N.  E.  1006;  Fairbank  Canning  Co. 
V.  Metzger,  118  N.  Y.  260,  16  Am.  St.  Rep. 
753,  23  N.  E.  372;  Minnesota  Thresher 
Mfg.  Co.  V.  Hanson,  3  N.  D.  81,  64  N.  W. 
311;  Briggs  v.  Hilton,  99  N.  Y.  617,  52 
Am.  Rep.  63,  3  N.  E.  51;  Guvney  ▼.  At- 
lantic &  G.  W.  R.  Co.  58  N.  Y.  368;  Iro- 
quois Furnace  Co.  v.  Wilkin  Mfg.  Co.'  181 
111.  682,  64  N.  E.  987;  Underwood  v.  Wolf, 
131  111.  426,  10  Am.  St.  Rep.  40,  23  N.  E. 
598;  Fisk  v.  Tank,  12  Wis.  276,  78  Am. 
Dec.  737;  Bradford  v.  Manly,  13  Mass.  138, 
7  Am.  Dec.  122;  Myer  v.  Wheeler,  65  Iowa, 
300,  21  N.  W.  692;  Aultnian,  M.  &  Co.  v. 
Theirer,  84  Iowa,  275;  Upton  Mfg.  Co.  v. 
Huiske,  69  Iowa,  560,  29  N.  W.  621;  Get- 
ty V.  Rountree,  2  Pinney  (Wis.)  379,  54 
Am.  Dee.  138;  Laporte  Improv.  Co.  v. 
Brock,  99  Iowa,  485,  61  Am.  St.  Rep.  245, 
68  N.  W.  810. 

Messrs.  Reed  A  Tntblll,  for  appellee: 
The  statements  made  by  plaintiff's  agent 
at  the  time  of  sale  did   not  constitute  a 
warranty,   but  were  merely   descriptive   of 
the  article  to  be  manufactured. 

2  Mechem,  Sales,  KIT  1241,  1245;  Richard- 
son ▼.  Coffman,  87  Iowa,  121,  54  N.  W. 
356. 

The  defendant  by  acceptance  and  partial 
payments  of  the  postal  cards,  without  ob- 
jection or  notice  to  plaintiff  for  nearly 
eighteen  months,  has  waived  any  right  he 
may  have  had  to  either  return  the  cards 
or  recover  damages. 

Jones  Bros.  ▼.  McEwan,  91  Ky.  373,  12 


L.R.A.  399,  16  S.  W.  81 ;  Makey  v.  Swartz, 
60  Iowa,  710,  16  N.  W.  676;  Winelander 
V.  Jones,  77  Iowa,  401,  42  N.  W.  333; 
Schopp  ▼.  Taft,  106  Iowa,  612,  76  N.  W. 
843;  Hirshorn  v.  Stewart,  49  Iowa,  418; 
Allison  ▼.  Vaughan,  40  Iowa,  421;  Laporte 
Improv.  Co.  v.  Brock,  99  Iowa,  485,  61 
Am.  St.  Rep.  245,  68  N.  W.  810. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

At  the  date  of  the  transaction  out  of 
which  this  litigation  has  arisen,  the  de- 
fendants were  proprietors  of  a  news  stand 
in  the  city  of  Waterloo,  Iowa,  and  plain- 
tiffs were  manufacturers  and  jobbers  of 
post  cards  at  Minneapolis,  Minnesota.  On 
May  3  and  4,  1907,  plaintiffs'  traveling  rep- 
resentative called  upon  defendants  and  so- 
licited their  oider  for  cards.  On  the  day 
first  mentioned  defendants  gave  the  solicit- 
or an  order  for  certain  Christmas  goods 
amounting  to  $62.70,  over  which,  as  we 
understand  the  record,  there  is  no  contro- 
versy. On  the  following  day  defendants 
gave  him  another  order  for  30,000  post 
cards.  These  cards  were  to  be  decorated 
with  colored  pictures  of  specified  views  of 
scenery  in  and  about  W^aterloo,  to  be  copied 
from  photographs  obtained  for  that  pur- 
pose. The  cards  were  manufactured  by 
plaintiffs  and  shipped  in  three  separate 
consignments,  namely,  June  17th,  July  1st, 
and  November  19th,  following  the  date  of 
the  order.  The  larger  part  of  the  cards 
was  contained  in  the  consignment  of  July 
1st.  Upon  the  account  thus  created  de- 
fendants made  payments  as  follows:  Au- 
gust 22,  $50;  October  14,  $50;  and  Novem- 
ber 6,  $25.  The  remainder  of  $132.70  not 
being  paid  on  demand  therefor,  this  action 
was  begun  at  law  to  recover  the  same. 

Defendants  admit  giving  the  orders   re- 


vives acceptance  does  not  apply.  This  doc- 
trine seems  to  be  in  accord  with  the  weight 
of  authority.  See  note  in  70  L.R.A.  653, 
as  to  warranty  on  sale  of  goods  by  sample. 

And  upon  tlie  question  of  whether  the 
implied  warranties  raised  by  a  sale  of  a 
character  very  similar  to  that  involved  in 
MiiNNEAPOLis  Selling  Co.  v.  R.  N.  Cowin 
&  Co.  will  survive  acceptance,  see  Heath 
Dry  Gas  Co.  v.  Hurd,  25  L.R.A.(N.S.)  160, 
and  note  thereto. 

The  doctrine  of  Minneapolis  Selling  Co. 
▼.  R.  N.  CowiN  &  Co.  that  a  sale  by  de- 
scription does  not  constitute  a  sale  by 
warranty  which  will  survive  acceptance 
after  inspection,  with  knowledge  that  the 
article  does  not  correspond  with  the  de- 
scription, at  least,  where  the  sale  is  by 
executory  contract,  is  discussed  at  lenjjth  in 
a  note  in  36  L.R.A.(N.S.)  268,  considering 
effect  of  a  sale  by  a  particular  description 
of  kind  or  quality.  And  as  bearing  upon 
the  same  question,  see  note  in  36  L.R.A. 
40  L.R.A.(N.S.) 


(N.S.)  407,  discussing  the  question  of  use 
as  a  waiver  of  the  right  to  rescind  for 
breach  of  warranty  or  noncompliance  with 
the  contract. 

And  see  also  note  in  4  L.R.A.(N.S.)  1167, 
as  to  the  right  of  the  buyer  to  retain  the 
goods  and  defeat  an  action  for  the  purchase 
price  on  discovering  that  the  goods  do  not 
comply  with  the  requirements  of  the  con- 
tract; also  note  in  8  L.R.A.(N.S.)  1167, 
as  to  the  effect  of  delivery  to  carrier  upon 
buyer's  right  to  reject  goods  for  lack  of 
quality. 

As  to  the  rigiit  of  a  purchaser  of  goods 
deliverable  in  instalments  to  rescind  the 
contract  or  refuse  further  deliveries  for 
breach  of  quality,  see  note  in  38  L.ILA. 
(N.S.)    539. 

For  an  exception  to  the  general  rule  that 
a  sale  by  description  docs  not  constitute 
an  express  warrantv  of  quality,  see  note  in 
37  L.R.A.(N.S.)  79*,  on  the  liability  of  the 
vender  of  seeds. 
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ferrcd  to,  but  alleged  by  way  of  counter- 
claim that  plaintiffs'  agent  negotiating 
with  them  for  a  sale  of  the  post  cards  pro- 
duced a  sample  of  the  kind  of  work  which 
plaintiffs  could  or  would  do  for  the  defend- 
ants; that  such  card  so  exhibited  was  "of 
artistic  quality  and  a  character  of  card 
which  would  have  been  easily  and  readily 
salable  on  the  market  in  Waterloo."  They 
further  allege  that  the  cards  when  made 
and  delivered  to  them  "were  imperfect  and 
defective  from  the  standpoint  of  salability, 
and  the  views  represented  thereon  were  dim 
and  imperfect,"  by  reason  of  which  they 
were  "inartistic,  absolutely  unsalable,  and 
of  no  value  whatever." 

Giving  the  evidence  its  most  favorable 
construction  in  support  of  the  defense  and 
counterclaim,  it  tends  to  show  plaintiffs' 
agent  displayed  to  defendants  one  or  more 
cards  which  bad  been  made  in  Germany, 
and  said  that  the  cards. with  which  plain- 
tiffs would  fill  the  order  given  him  would 
be  as  good  or  better  than  those  of  German 
make.  The  cards  delivered  upon  this  or- 
der, defendants  testify,  were  plainly  of 
quality  and  finish  inferior  to  the  German 
cards  had  in  view  at  the  time  the  order  was 
given.  The  pictures  were  not  composed  of 
as  many  colors,  and  the  colors  were  blur- 
red or  run  together  and  less  distinct  in 
perspective  than  they  should  have  been  to 
equal  the  sample,  and  according  to  defend- 
ants' testimony  had  little  or  no  market 
value. 

It  is  conceded,  however,  that  defendants 
did  sell  and  dispose  of  some  13,000  of  them. 
No  complaint  of  the  quality  or  workman- 
ship of  the  cards  appears  to  have  been 
made  to  plaintiffs  until  some  time  after 
the  last  small  shipment  made  in  November, 
1907.  Apparently  in  the  latter  part  of 
December,  1907,  this  last  consignment  was 
reshipped  to  the  plaintiffs  without  any 
letter  of  explanation;  but  plaintiffs  refused 
to  receive  it.  Indeed,  no  express  objection 
or  complaint  of  the  character  or  quality  of 
the  cards  is  shown  until  after  this  action 
was  begun. 

The  position  taken  by  appellants  is  that 
upon  the  record  so  made  the  jury  would 
Imve  been  justified  in  finding  that  plain- 
tiffs warranted  the  quality  and  workman- 
sliip  of  the  cards,  and  that  the  cards  were 
not  in  fact  as  warranted.  Under  such  con- 
ditions they  claim  they  are  entitled  to  the 
benefit  of  the  rule  which  permits  a  pur- 
cliaser  with  a  warranty  to  receive  and  re- 
tain the  subject  of  the  purchase  and  still 
preserve  his  right  of  action  for  a  breach 
of  the  warranty.  That  there  is  a  well- 
recognized  rule  in  this  state  to  the  effect 
here  stated  is  not  open  to  question.  2 
Mechem,  Sales,  §  1811;  Upton  Mfg.  Co.  v.' 
40  L.R.A.(N.S.) 


Huiske,  69  Iowa,  657,  29  N.  W.  621 ;  Ault- 
man,  M.  &  Co.  v.  Theirer,  34  Iowa,  272. 

The  serious  question  at  this  point  is 
whether,  under  the  facts  in  the  case  as 
stated  by  defendants  themselves,  they  come 
within  the  benefit  of  the  principle  which 
they  invoke.  Is  any  warranty  shown?  The 
cards  which  the  plaintiffs  were  to  deliver 
were  not  then  in  existence.  They  were  yet 
to  be  printed  and  colored  and  put  in  com- 
pleted shape  for  the  market. 

The  agreement  stated  by  defendants  them- 
selves in  their  testimony  on  the  trial  was 
in  substance  an  agreement  to  manufacture 
and  deliver  certain  specified  described  goods. 
Many  courts,  including  this  court,  have 
been  disposed  to  draw  a  distinction  between 
executory  contracts  of  this  character  and 
ordinary  executed  contracts  of  sale  and 
warranty,  and  to  hold  that  representations 
which  might  sustain  a  claim  of  warranty 
in  cases  of  the  latter  kind  will,  in  cases  of 
the  former  class,  be  treated  not  as  warran- 
ties, but  as  what  is  sometimes  denominated 
"sales  by  description."  Chantler  v.  Hop- 
kins, 4  Mees.  &  W.  399,  1  Hurlst.  &  N.  377, 
8  L.  J.  Exch.  N.  S.  14,  3  Jur.  68;  Allison 
v.  Vaughan,  40  Iowa,  421;  Hirshhorn  v. 
Stewart,  49  Iowa,  418;  Mackey  v.  Swartz, 
60  Iowa,  710,  15  N.  W.  676;  Schopp  v.  Taft, 
106  Iowa,  612,  76  N.  W.  843;  Berthold  v. 
Seevers  Mfg.  Co.  89  Iowa,  606,  66  N.  W. 
669;  Electric  Storage  Battery  Co.  ▼.  Water- 
loo, C.  F.  &  N.  R.  Co.  138  Iowa,  369,  19 
L.R.A.(N.S.)   1183,  116  N.  W.  144. 

In  cases  of  this  kind  it  is  held  that  the 
purchaser  is  required  to  inspect  the  goods, 
when  delivered  or  tendered  for  delivery, 
and  if  he  finds  they  do  not  conform,  in 
kind  or  quality  or  description,  to  the  terms 
of  his  order  or  contract,  he  may  refuse  to 
accept  them  and  so  notify  the  seller.  Fail- 
ing to  do  so  "within  a  reasonable  time,  or 
proceeding  to  use  or  sell  the  propl^rty  as 
his  own  after  inspection  has  disclosed  its 
nonconformity  to  his  order,  he  is  held  to 
waive  objection  thereto,  and  must  pay  the 
agreed  price.  The  writer  of  this  opinion 
is  not  impressed  with  the  soundness  of  this 
distinction  or  the  logical  sufficiency  of  the 
arguments  by  which  it  is  supported,  but 
the  court  has  been  too  long  committed  to 
it  to  justify  us  in  overruling  the  numerous 
precedents  to  that  effect.  The  most  plau- 
sible ground  for  the  distinction  is  in  the 
proposition  that  an  order  given  for  prop- 
erty of  a  particular  kind  or  description, 
and  particularly  where  it  is  contemplated 
that  the  article  is  to  be  manufactured  and 
prepared  for  the  special  purpose  of  filing 
the  order,  the  undertaking  of  the  seller 
with  reference  to  the  quality  and  descrip- 
tion of  the  article  is  not  so  mucli  a  war- 
ranty as  a  condition  precedent  to  the  duty 
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of  the  purchaser  to  accept  it.  If  then, 
when  the  tender  is  made  of  an  article  dif- 
fering in  any  respect  from  the  one  ordered, 
and  the  defect  is  plainly  apparent  upon  ex- 
amination, and  purchaser  does  not  insist 
upon  the  condition  precedent  and  refuse  to 
accept  the  tender  as  a  fulfilment  of  the  sell- 
er's contract,  he  is  held  to  have  admitted 
the  sufficiency  thereof  and  to  waive  his 
right  to  thereafter  raise  the  objection,  and 
the  seller  is  entitled  to  recover  the  agreed 
price. 

In  Berthold  v.  Seevers  Mfg.  Co.  89  Iowa, 
506,  56  N.  W.  669,  which  involves  the  ques- 
tion we  are  here  considering,  this  court 
said:  ''When  goods  are  delivered  on  an 
existing  contract  requiring  a  particular 
quality,  the  absence  or  presence  of  which 
can  be  seen  on  mere  view,  in  such  case  the 
purchase  is  without  warranty  or  [and?] 
the  acceptance  without  objection  leaves  the 
seller  relieved  of  all  responsibility  for  the 
goodness,  quality,  or  fitness  of  the  prop- 
erty." This  fairly  sums  up  the  effect  of 
our  decisions  applicable  to  the  issue  here 
submitted. 

In  this  connection  it  should  be  said  de- 
fendants testify  that  the  inferior  quality 
of  the  cards  delivered  to  them  was  dearly 
visible  from  the  first.  They  received  them 
without  objection  or  complaint,  and  pro- 
ceeded to  sell  nearly  half  of  them  before 
suggesting  any  dissatisfaction  with  the  pur- 
chase. If  the  rule  of  our  prior  decisions 
is  to  be  adhered  to,  the  trial  court  did  not 
err  in  holding  it  applicable  to  this  situa- 
tion. 

It  is  to  be  remembered,  also,  that  in  this 
case  the  German  card  exhibited  to  the  de- 
fendants was  not  in  any  proper  sense  a 
"sample,"  because,  as  we  have  noted,  the 
cards  to  be  sold  were  as  yet  unmanufac- 
tured, and  no  sample  of  them  either  as  to 
kind  or  quality  could  be  produced.  It  was 
rather  an  exhibit  illustrating  the  quality 
or  excellence  of  the  work  plaintiffs  claimed 
they  were  able  to  do.  The  matter  of  artis- 
tic excellence  or  degree  of  artistic  perfec- 
tion, which  is  the  question  most  insisted 
upon  by  the  defendants,  is  so  much  a  mat- 
ter of  taste,  and  taste  is  so  much  a  matter 
of  education  and  training,  that  a  promise 
that  a  picture  to  be  produced  shall  be  "as 
good  or  better"  than  one  which  is  referred 
to  as  a  standard  can  hardly  be  more  than 
a  mere  expression  of  opinion  on  which  no 
one  can  be  supposed  to  rely  as  a  warranty. 

Millions  of  the  American  people,  who 
would  look  with  more  or  less  weariness  up- 
on the  masterpieces  of  Raphael,  Titian, 
Turner,  and  West,  discover  great  merit  in 
the  highly  colored  supplements  of  their 
Sunday  morning  newspapers.  Under  the 
golden  dome  of  a  Western  capital  is  a 
40  L.R.A,(N.S.) 


specimen  of  the  painter's  art  for  which  the 
people  cheerfully  paid  many  thousand  dol- 
lars, but  the  writer  has  the  word  of  an 
eminent  Scotch-American  that  in  his  judg- 
ment "it  is  not  worth  60  cents."  The  same 
canvas  which  appeals  to  one  as  an  excellent 
portrait  by  Whistler  will- be  readily  recog- 
nized by  another  of  less  technical  learning, 
but  perhaps  keener  perception,  as  a  graphic 
portrayal  of  a  Western  cyclone. 

While  the  use  of  the  word  "warrant"  or 
"warranty"  is  of  course  not  essential  to 
sustain  such  a  defense  or  counterclaim,  its 
absence  is  a  circumstance  of  some  signifi- 
cance; and,  if  the  words  actually  emploj^cd 
are  under  all  the  circumstances  clearly  to 
be  understood  as  mere  expressions  of  opin- 
ion or  boastful  praise  of  an  article  yet  to 
be  manufactured,  neither  the  court  nor 
jury  is  at  liberty  to  treat  them  as  a  war- 
ranty. 

An  examination  of  the  record  in  this 
case  leads  us  to  the  conclusion  that  no 
express  warranty  was  shown,  and  that  un- 
der the  rule  established  by  our  own  cases 
the  facts  presented  do  not  call  for  an  ap- 
plication of  the  law  as  to  implied  warrant- 
ies. 

It  follows  that  the  judgment  of  the  Dis- 
trict Court  must  be  affirmed* 


MICHIGAN  SUPREME  COURT. 

ANASTASIA   GOODELL,   Plff.    in    Err., 

V. 

CASIMER  J.  YEZERSKI  et  al. 

KE  ESTATE  OP  ANNA  CAMERON,  De- 
ceased. 

'(—  Mich.  — ,  136  N.  W.  461.) 

Statutes  —  adoption  —  judicial  construc- 
tion at  origin  —  effect. 

1.  A  judicial  construction  of  a  statute 
made  by  the  courts  of  its  origin  after  its 
adoption  in  another  atate  ia  not  controlling 
there. 

Bastardy    •*    inheritance    off    <^ild    — 
death  before  mother. 

2.  The  death  of  an  illegitimate  before  his 
mother  does  not  prevent  his  children  from 
inheriting  from  the  latter,  under  a  statute 
providing  that  every  illegitimate  child 
shall  be  considered  as  the  heir  of  his  moth- 

Note. —  The  right  of  lineal  descendants 
of  an  illegitimate  to  inherit  through  him 
is  discussed  in  the  note  to  Truelove  v. 
Truelove,  27  L.R.A.(N.S.)  220.  As  to 
right  of  adopted  child  to  inherit  prop- 
erty from  a  relative  of  the  adopted  parent, 
see  notes  to  Warren  v.  Prescott,  17  L.R.A. 
435;  Hockaday  v.  Lynn,  8  L.R.A.(N.S.) 
117;  and  Merritt  v.  Morton,  33  L.R.A. 
(N.S.)  139. 
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er,  and  shall  inherit  her  estate  in  like  man- 
ner as  if  born  in  lawful  wedlock. 

(May  31,  1912.) 

ERROR  to  the  Circuit  Court  for  Alpena 
County  to  review  a  judgment  affirming 
an  order  of  the  Probate  Court  distributing 
the  estate  of  Anna  Cameron,  deceased.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Isnatins  J.  Salllotte,  for  plaintiff  in 
error : 

The  death  of  the  illegitimate  before  de- 
scent case  will  not  preclude  his  issue  from 
receiving  the  estate  which  would  have  vest- 
ed in  him  and  be  thereby  transmitted  to 
his  issue  were  he  alive. 

5  Cyc.  note  96,  p.  642;  Johnson  v.  Bo- 
dine,  108  Iowa,  594,  79  N.  W.  348;  Mathis 
V.  Mathis,  12  Ky.  L.  Rep.  941;  Ash  v.  Way, 
2  Qratt.  203;  Turnmier  v.  Mayes,  121 
Tenn.  46,  114  S.  W.  478;  Houston  v.  David- 
son, 46  Ga.  674;  Bales  v.  Elder,  118  111. 
436,  11  N.  E.  421;  Jenkins  v.  Drane,  121 
111.  217,  12  N.  E.  684;  McGuire  v.  Brown, 
41  Iowa,  660;  Brewer  v.  Hamor,  83  Me. 
251,  22  Atl.  161;  Coor  v.  Starling,  64  N. 
C.  (1  Jones,  Eq.)  243;  McByrde  v.  Patter- 
son, 78  N.  C.  412;  Powers  v.  Kite,  83  N. 
C.  156;  Grundy  v.  Hadfield,  16  R,  I.  679, 
18  Atl.  186;  Re  Magee,  63  Cal.  414;  Keeler 
V.  Dawson,  73  Mich.  603,  41  N.  W.  700. 

Mr.  Joseph  Cavanagh,  for  defendants 
in  error: 

In  all  cases  it  is  the  duty  of  the  court 
not  to  extend  a  statute  by  construction 
beyond  its  obvious  inlport. 

Morrill  v.  Seymour,  3  Mich.  67. 

The  lawful  issue  of  a  deceased  illegitimate 
parent  does  not  inherit  the  estate  of  a  pa- 
ternal or  maternal  ancestor  of  the  parent^ 
to  which  the  bastard  would  have  been  en- 
titled if  living. 

27  Am.  &  Eng.  Ene.  Law  2d  ed.  333; 
Curtis  V.  Hewins,  11  Met.  294;  Edwards  v. 
Gaulding,  38  Miss.  118;  Vorhees  v.  Sharp, 
63  N.  J.  Eq.  216,  49  Atl.  722;  Jackson  v. 
Jackson,  78  Ky   390,  39  Am.  Rep.  246. 

This  law  has  been  construed  by  the  su- 
preme court  of  Massachusetts  and  comes  to 
us  weighted  with  such  decision. 

Preston  Nat,  Bank  v.  Wayne  Circuit 
Judge,  142  Mich.  272,  106  N.  W.  757 ;  Bess- 
er  V.  Alpena  Circuit  Judge,  166  Mich.  633, 
119  N.  W.  902;  Steckel's  Appeal,  64  Pa. 
493;  Croan  v.  Phelps,  94  Ky.  213,  23  LJLA. 
757,  21  S.  W.  874. 

Brooke,  J.,  delivered  the  opinion  of  the 
court: 

Anna  Cameron  died  intestate  April  16, 
1910.  She  was  never  married,  but  had  an 
illegitimate  son,  Antoine  Dennoyer,  who 
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died  November  13,  1900.  The  appellant, 
Anastasia  Goodell,  is  the  l^itimate  and 
only  child  of  Antoine  Dennoyer.  The  es- 
tate of  Anna  Cameron  was  duly  adminis- 
tered in  probate  court  and  an  order  there 
made  assigning  the  residue  thereof  to  Casi- 
mir  Yezerski  and  Elizabeth  Blavet,  the 
brother  and  sister  of  Anna  Cameron.  An 
appeal  was  taken  to  the  circuit  court, 
where  the  order  of  distribution  was  af- 
firmed. Anastasia  Goodell  has  now  re- 
moved the  case  to  this  court  for  review 
by  writ  of  error.  The  sole  question  raised 
upon  the  record  is  the  proper  construc- 
tion to  be  given  to  Comp.  -Laws  1897, 
§  9066:  "Every  illegitimate  child  shall 
be  considered  as  an  heir  of  his  mother,  and 
shall  inherit  her  estate,  in  like  manner  as 
if  born  in  lawful  wedlock;  but  shall  not 
be  allowed  to  claim,  as  representing  bis 
mother,  any  part  of  the  estate  of  any  of 
her  kindred,  either  lineal  or  collateral." 

Michigan  adopted  this  statute  from  Mas- 
sachusetts, and  it  will  be  found  in  the  Re- 
vised Statutes  of  1838  at  page  268.  Some 
eight  years  after  it  became  a  pari  of  the 
statute  law  of  Michigan,  it  received  judi- 
cial construction  by  the  Massachusetts 
court.  Curtis  v.  Hewins,  11  Met.  294.  In 
that  case  the  precise  situation  had  arisen 
which  is  here  presented,  and  the  court  held, 
without  discussion,  that  "the  statute  pro- 
vision did  not  apply  to  grandchildren  of  the 
mother  of  an  illegitimate  child." 

It  is  contended  by  the  appellees  that 
this  construction  is  controlling  upon  this 
court,  imder  the  authority  ot  Besser  v.  Al- 
pena Circuit  Judge,  165  Mich.  631,  119 
N.  W.  902;  Preston  Nat.  Bank  v.  Wayne 
Circuit  Judge,  142  Mich.  272,  105  N.  W. 
757.  In  the  latter  case  it  is  said  that  "it 
is  an  established  rule  of  construction  that 
the  adoption  of  a  statute  of  a  sister  state 
is  presumed  to  have  been  had  with  refer- 
ence to  the  previous  construction  given  to 
such  statute  by  the  courts  of  such  state," 
— citing  cases.  This  rule  is  not  absolutely 
imperative.  Stellwagen  v.  Wayne  Probate 
Judge,  130  Mich.  166,  89  N.  W.  728.  The 
rule,  however,  can  have  no  application  in 
the  instant  case,  because  the  statute  under 
consideration  did  not  receive  judicial  con- 
struction in  Massachusetts  until  long  after 
its  adoption  by  this  state.  The  decision 
in  that  state  should  receive  just  that*  con- 
sideration as  authority  to  which  it  would 
be  entitled  under  ordinary  circumstances. 
Examined  in  this  light,  it  is  not  convin- 
cing. The  statute  is  not  analyzed,  and  no 
reason  or  authority  is  advanced  in  support 
of  the  conclusion.  It  is  a  bald  determina- 
tion of  the  point  at  issue  without  more. 

We  are  therefore  free  to  adopt  such  a 
construction   of   the   law   in   Michigan   as 
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commends  itself  to  our  judgment.  Cyc. 
vol.  5,  p.  642,  note  95,  states  the  rule  as 
follows:  "The  death  of  the  illegitimate 
before  descent  cast  will  not  preclude  his 
issue  from  receiving  the  estate  which  would 
have  vested  in  him  and  be  thereby  trans- 
mitted to  his  issue  were  he  alive."  Cases 
from  various  jurisdictions  are  cited  by  the 
author  in  support  of  the  rule.  In  addition 
to  those  cited,  the  following  cases  also  lend 
strength  in  some  measure  to  the  proposi- 
tion: Turnmire  v.  Mayes,  121  Tenn.  46, 
114  S.  W.  478;  Houston  v.  Davidson,  45 
Ga.  574;  Bales  v.  Elder,  118  111.  436,  11  N. 
E.  421 ;  Jenkins  v.  Drane,  121  HI.  217,  12 
N.  E.  684;  McGuire  v.  Brown,  41  Iowa, 
660;  Brewer  v.  Hamor,  83  Me.  261,  22 
Atl.  161;  Coor  v.  Starling,  54  N.  C.  (1 
Jones,  Eq.)  243;  McBryde  v.  Patterson,  78 
N.  C.  412;  Powers  v.  Kite,  83  N.  C.  166; 
Grundy  ▼.  Hadaeld,  16  R.  I.  579,  18  Atl. 
186.  It  is  stated  in  27  Am.  &  Eng.  Enc. 
Law,  at  page  333:  ''According  to  the  con- 
struction placed  upon  some  of  the  statutes 
which  confer  inheritable  qualities  upon  il- 
legitimate children,  the  lawful  issue  of  a 
deceased  illegitimate  parent  does  not  in- 
herit the  estate  of  a  paternal  or  maternal 
ancestor  of  the  parent,  to  which  the  bastard 
would  have  been  entitled  if  living."  Four 
cases  are  cited  in  support  of  the  text,  only 
one  of  which  is  direct  authority  upon  the 
point.  That  one  is  Curtis  ▼.  Hew  ins,  su- 
pra. The  text  continues:  "But  the  stat- 
utes of  some  of  the  United  States  are  given 
a  different  construction,  and  the  children 
of  a  deceased  illegitimate  child  succeed  to 
any  estate  which  the  illegitimate  would 
have  inherited  if  alive," — citing  many  of 
the  cases  noted  above.  An  examination  of 
all  the  decisions  will  disclose  that  the  stat- 
utes under  which  they  were  pronounced 
were  not  exactly  like  our  own,  nor  are  the 
facts  the  same  in  any  case  except  Curtis 
V.  Hew  ins,  supra.  The  facts  in  the  case  of 
Grundy  v.  Hadfield,  supra,  are  not  similar 
to  those  in  the  case  at  bar,  and  the  Rhode 
Island  statute  differs  from  our  own.  It 
provides:  "Bastards  shall  be  capable  of 
inheriting  or  transmitting  inheritance,  on 
the  part  of  their  mother,  in  like  manner  as 
if  they  had  been  lawfully  begotten  of  such 
mother."  In  an  earlier  case  (Briggs  v. 
Greene,  10  R.  I.  495  )the  court  in  constru- 
ing the  statute  said:  "They  shall  inherit 
as  the  same  mother's  legitimate  children 
might.  The  illegitimate  are  put  upon  the 
)ame  footing  as  the  legitimate  for  the  pur- 
pose of  inheritance,  and  for  this  purpose 
are  legitimate.  They  have  then  all  the 
same  kindred  as  her  legitimate  children 
have,  and  when  those  born  in  lawful  wed- 
lock take  by  descent  according  to  degrees 
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prescribed  by  the  statute,  the  others  take 
also." 

It  will  be  noted  that  the  foregoing  ex- 
cerpt deals  only  with  the  rights  of  the  bas- 
tard to  inherit  under  the  statute.  His 
right  to  transmit  such  inheritance  collater- 
ally is  granted  by  the  statute.  He  could 
always  at  common  law  transmit  his  in- 
heritance lineally  to  his  own  descendants. 
This  case  dealt  with  the  right  of  one  illegiti- 
mate daughter  to  inherit  under  the  statute 
from  another  illegitimate  daughter  of  the 
same  mother,  the  mother  having  prede- 
ceased her.  The  Iowa  statute  provides  that 
"illegitimate  children  inherit  from  the 
mother  and  the  mother  from  the  children." 
In  the  case  of  McGuire  v.  Brown,  supra, 
this  statute  was  construed.  There,  the  de- 
ceased left  surviving  him  two  brothers  and 
one  Martha  L.  Gibbins,  an  illegitimate 
daughter  of  his  deceased  sister,  Sarah  Mc- 
Guire. The  facts  therefore  are,  upon  prin- 
ciple, the  same  as  those  in  the  case  at  bar. 
The  court  said:  'This  section  constitutes 
an  illegitimate  child  a  lawful  heir  of  the 
mother,  for,  the  capacity  to  inherit  being 
conferred,  it  follows  that  the  child  is  in 
effect  an  heir  to  the  mother  and  the  mother 
an  heir  to  the  child."  The  North  Carolina 
cases  are  not  of  value  because  they  do  not 
deal  with  the  precise  question  here  at  issue. 
The  Illinois  statute  is  so  much  broader 
than  our  own  that  the  decisions  in  that 
state  lose  value  as  direct  precedents.  The 
case  of  Ash  v.  Way,  2  Gratt.  203,  is  in- 
structive. See  also  Turnmire  t.  Mayes, 
supra. 

While  many  of  the  cases  cited  have  no 
direct  or  controlling  effect  upon  the  ques- 
tion now  before  us,  they  do  serve  to  ill  us* 
trate  the  fact  that  the  progress  of  civiliza- 
tion and  the  spread  of  correct  ideas  upon 
the  subject  have  tended  largely  to  the  amel- 
ioration of  the  condition  of  illegitimates 
and  to  the  obliteration  of  the  old  common- 
law  doctrine  that  they  were  to  be  regarded 
as  outcasts.  The  statute  in  question  is 
remedial  in  character,  and  it  is  to  be  pre- 
sumed that  the  legislature  intended  the 
most  beneficial  construction  of  the  act  con- 
sistent with  a  proper  regard  for  the  ordi- 
nary canons  of  construction.  Notwith- 
standing the  rule  that  a  statute  in  deroga- 
tion of  the  common  law  must  be  construed 
strictly,  it  is  well  settled  that  it  must  be 
construed  sensibly  and  in  harmony  with 
the  legislative  purpose.  What  was  that 
purpose  as  indicated  by  the  statute?  If 
it  was  the  legislative  intent  to  take  care 
of  the  interest  of  the  illegitimate  alone, 
the  statute  would  have  been  complete  when 
it  said:  "Every  illegitimate  child  shall  be 
considered  as  an  heir  of  his  mother."  Thoeft 
words  alone  were  sufficient  to  clothe  the  il- 
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legitimate  himself  with  heritable  quali- 
ties so  far  as  his  mother's  estate  was  con* 
cerned.  But  other  words  were  added: 
"And  shall  inherit  her  estate  in  like  man- 
ner as  if  bom  in  lawful  wedlock."  This 
language  is  used  'to  qualify  or  define  the 
character  of  his  heirship  provided  for 
earlier  in  the  section.  He  is  an  heir  of 
his  mother.  What  kind  of  an  heir?  An 
heir  the  same  as  if  born  in  lawful  wedlock. 
What  are  the  incidents  of  heirship  of  one 
bom  in  Uwful  wedlock?  Obviously  the 
first  and  most  important  is  the  right  to 
transmit  his  inheritance  to  the  heirs  of  his 
body.  But  we  are  of  opinion  that,  even 
without  the  definitive  words,  the  situation 
would  be  the  same,  for  at  common  law  the 
illegitimate  could  transmit  his  inheritance 
to  the  heirs  of  his  body. 

The  judgment  assigning  the  residue  of 
the  estate  to  the  brother  and  sister  of  Anna 
Cameron  is  revci^ed,  and  the  ease  remand- 
ed, for  further  proceedings  in  accordance 
with  this  opinion. 


PENNSYLVANIA  SUPREMB  COURT. 

MARGARET  MOSER 

V. 

PHILADELPHIA,  HARRISBURG,  k 
PITTSBURG  RAILROAD  COMPANY, 
Appt. 

(233  Pa.  259,  82   Atl.   362.) 

Railroad  »  lease  —  discrimination  in 
sidings  «  liability. 

1.  A  railroad  company  is  not  liable  for 


,  discrimination  in  siding  facilities,  made 
contrary  to  the  provisions  of  a  statute,  by 
its  lessee,  against  an  adjoining  mill  owner, 
after  the  lease  was  executed,  and  the  lessee 
had  gone  into  possession  of  the  property. 

Same  —  duty  to  fnrnish  siding  ffacili- 
ties. 

2.  A  railroad  company  is  under  no  ob- 
ligation to  furnish  siting  facilities  to  ad- 
joining landowners. 

Estoppel    »    position    in    litigation    » 
sabseqnent  denial. 

3.  A  property  owner  who  has  asserted 
the  validity  of  a  lease  of  a  railroad  to  com- 
pel the  lessee  to  furnish  him  siding  facili- 
ties cannot,  in  another  proceeding  to  hold 
the  lessor  liable  in  damages  for  refusal  to 
do  so,  deny  its  validity. 

Judgment  »  equity  decree  -^  eflfect  of 
law  action. 

4.  A  decree  in  chancery  in  a  suit  against 
a  lessor  and  lessee  railroad,  requiring  them 
to  furnish  siding  facilities  to  an  adjoining 
mill  owner,  as  required  by  statute,  is  not 
conclusive  of  the  liability  of  the  lessor  in 
a  subsequent  action  at  law  to  hold  it  liable 
in  damages  for  refusal  to  furnish  such  fa- 
cilities. 

Estoppel  —  finding  of  facta  —  effect  in 
Bnbseqnent  action. 

6.  A  finding  in  an  equity  suit  to  compel 
the  furnishing  of  siding  facilities  by  a 
railroad  of  repeated  demands  upon  the  rail- 
road company  to  do  so,  covering  a  long  peri- 
od of  time,  npt  necessary  to  the  decree,  and 
based  upon  immaterial  evidence,  is  not 
sufficient  to  establish  such  demand  in  a 
subsequent  action  at  law  to  hold  the  com- 
pany liable  in  damages  for  failure  to  do  so. 


Note,  —  Liability   of   lessor  of  railroad 
for  disoriminaHon  hy  lessee  against 
•  shippers. 

On  the  question  as  to  the  liability  of  the 
lessor  of  a  railroad  for  injuries  caused  by 
negligence  of  another  company  using  the 
road  under  a  lease,  license,  or  contract,  see 
note  to  Caruthers  v.  Kansas  City,  Ft.  S.  k 
M.  R.  Co.  44  L.R.A.  737. 

The  grant  of  a  franchise  to  a  railroad 
company  is  a  trust  carrying  with  it  the 
duty  to  serve  the  public  faithfully  and  im- 
partially and  to  perform  the  duties  and 
obligations  imposed  upon  it  by  its  charter 
or  the  general  laws  of  the  state;  and  the 
railroad  company  cannot,  in  the  absence  of 
charter  stipulation  or  legislative  authority 
to  the  contrary,  by  lease  or  other  contract, 
transfer  to  another  company  its  road  and 
the  use  of  its  franchise,  and  thereby  absolve 
itself  from  responsibility  for  the  conduct 
and  management  of  the  road,  or  evade  any 
duty  it  may  owe  the  public.  This  is  be- 
cause the  leasing  is  without  authority  of 
law,  and  the  lessee  stands  in  the  relation  of 
agent  of  the  lessor,  acting  for  the  lessor, 
and  binding  the  lessor  by  every  act  done  in 
the  management  of  the  road.  But  even 
where  there  is  due  authority  of  law  for  the 
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leasing  of  a  railroad,  the  company  cannot, 
by  leasing  its  line,  discharge  itself  of  those 
responsibilities  which  are  imposed  upon  it 
by  the  law  of  its  incorporation  and  the 
positive  duties  which  it  owes  to  the  public. 
Considerable  discussion  upon  the  liability 
for  duties  absolutely  imposed  by  law  upon 
the  lessor  company  and  duties  arising  from 
the  manner  of  the  operation  of  trains  is 
found  in  the  cases  passing  upon  the  liabili- 
ty of  the  lessor  for  negligence  of  the  lea- 
see. 

No  case  has  been  found  passing  upon  the 
liability  of  the  lessor  for  discrimination  by 
lessee  against  shippers,  where  a  lease  of  the 
road  was  authorized  by  law,  as  was  the  case 
in  MosEB  V.  Philadelphia,  H.  &  P.  JR.  Co. 

Accordingly  it  has  been  held  that  the 
originid  grantee  of  the  franchise  is  liable 
in  damages  to  a  shipper  for  the  refusal  of 
its  lessee  to  furnish  transportation  facilities 
upon  demand,  where  such  lease  is  not  au- 
thorized by  law.  Central  ft  M.  R.  Co.  ▼• 
Morris,  68  Tex.  49,  3  S.  W.  457. 

Generally,  as  to  power  to  compel  a  raO- 
road  to  build,  maintain,  or  connect  with, 
side  tracks  for  accommodation  of  shippers, 
see  State  ex  rel.  Mt.  Hope  Coal  Co.  ▼. 
White  Oak  R.  Co.  and  note  appended  there- 
to in  28  L.R.A.(N.S.)  1013.  A.  L.  R 
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Damages  —  increase  In  cost  ^  lli|bility 
under  decree. 

6.  The  mere  fact  that  a  stranger  offered 
to  construct  a  railroad  siding  for  a  certain 
amount  before  the  entry  of  the  decree  re- 
quiring a  railroad  company  to  do  so,  and 
some  time  after  the  decree,  complainant 
was  compelled  to  pay  him  a  much  larger 
amount  for  the  work,  does  not  establish  the 
liability  of  the  railroad  company  for  the 
difference  especially  where  there  is  nothing 
to  show  when  demand  was  made  upon  it 
or  its  duty  began. 

(Mestrezaty  J.,  dissents.) 

(January  2,   1912.) 

APPEAL  by  defendant  from  a  judgment 
of  tke  Court  of  Common  Pleas  for 
Cimiberland  County  in  plaintifi^s  favor  in 
an  action  brought  to  recover  damages  for 
undue  and  unreasonable  discrimination  in 
the  matter  of  furnishing  facilities  for  trans- 
portation.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Conrad  Hambleton  and  John 
W.  Wetzel,  for  appellant: 

The  defendant  having  leased  its  railroad 
prior  to  the  cause  of  action,  there  can  be 
no  recovery  against  it  for  an  act  of  the 
lessee,  in  discriminating  in  the  furnishing 
of  rates  or  facilities. 

Pinkerton  v.  Pennsylvania  Traction  Co. 
193  Pa.  229,  44  Atl.  284;  Caruthors  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  59  Kan.  629, 
44  L.R.A.  787,  64  Pac.  673. 

The  character  of  injuries  set  up  by  the 
plaintiff  is  not  such  as  is  contemplated  by 
the  act  of  1883. 

Hoover  v.  Pennsylvania  R.  Co.  156  Pa. 
220,  22  L.R.A.  263,  36  Am.  St.  Rep.  43,  27 
Atl.  282;  Wright  v.  Baltimore  ft  0.  R.  Co. 
32  Pa.  Super.  Ct.  5. 

There  can  be  no  recovery  for  any  part  of 
the  cost  of  the  siding,  except  through  a 
reformation  of  the  decree. 

Head  v.  Meloney,  111  Pa.  99,  2  Atl.  105; 
Monongahela  Nav.  Ga>  v.  Wood,  194  Pa. 
47,  46  Atl.  73;  Peebles  v.  Pittsburgh,  101 
Pa.  304,  47  Am.  Rep.  714;  De  la  Cuesta  v. 
Insurance  Co.  of  N.  A.  136  Pa.  78,  9  L.R.A. 
631,  20  Atl.  505. 

Messrs.  Joseph  P.  McKeehan  and  S. 
B.  Sadler,  for  appellee: 

An  adjoining  landowner  has,  as  such,  a 
special  and  peculiar  right  to  a  railroad  sid- 
ing. In  estimating  damages  for  land  taken, 
a  railroad  takes  credit  for  the  benefit  con- 
ferred incidental  to  this  right.  No  credit 
can  be  taken  for  benefits  incident  to  rights 
enjoyed  by  the  public. 

Moser  v.  Philadelphia,  H.  &  P.  R.  Co.  35 
Pa.  Co.  Ct.  49;  Pittsburgh  &  L.  E.  R.  Co. 
V.  Robi/ison,  96  Pa.  426;  Reeser  v.  Phila- 
delphia &  R.  R.  Co.  215  Pa.  136.  64  Atl. 
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376;  Beech  Creek  R.  Co.  v.  Olanta  Coal 
Min.  Co.  85  C.  C.  A.  148,  158  Fed.  36. 

No  statute  authorizes  the  transfer,  by 
lease  or  otherwise,  of  the  right  to  take  land 
and  build  a  railroad.  The  owner  company 
must  pay  for  its  right  of  way,  and  if,  in 
building  its  road,  it  discriminates  in  con- 
structing permanent  shipping  facilities, 
such  as  sidings,  it  must  answer. 

Noyes,  Intercorporate  Relations,  §§  210, 
216,  217;  Snyd<T  v.  Baltimore  k  O.  R.  Co. 
210  Pa.  500,  60  Atl.  151;  St.  Louis,  W.  & 
W.  R.  Co.  V.  Curl,  28  Kan.  622;  Caruthers 
V.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  44  L.R.A. 
727,  note. 

Stewart,  J.,  delivered  the  opinion  of  the 
court: 

The  judgment  in  this  case  can  be  sus- 
tained only  as  it  can  be  made  to  appear 
that  liability  for  the  injury  complained  of 
attached  to  the  defendant  company  prior 
to  the  lease  of  its  road  to  the  operating 
company.  The  action  was  for  the  recovery 
of  damages  for  undue  and  unreasonable  dis- 
crimination in  the  matter  of  furnishing 
facilities  for  transportation.  The  appellee 
not  only  admits  that  the  action  was  based 
on  the  statute  of  June  4,  1883  (P.  L.  72), 
which  prohibits  such  discrimination  and  al- 
lows recovery  of  triple  damages  for  any  vio- 
lation, but  insists  upon  it,  in  view  of  the 
contention  made  by  appellant  to  the  con- 
trary. Without  this,  it  is  too  apparent  for 
argument  that  the  action  was  so  based,  and 
there  can  be  no  question  as  to  the  suffi- 
ciency of  the  declaration  for  that  purpose. 
That  appellee  was  unduly  and  unreason- 
ably discriminated  against  by  the  refusal 
of  siding  privileges^  which,  under  similar 
conditions,  had  been  allowed  to  others,  is 
a  fact  established  by  the  verdict. 

The  governing  question,  however,  re- 
mains. Where  did  legal  liability  for  the  in- 
jury attach?  The  defendant  had  construct- 
ed its  road  long  before  the  plaintiff  became 
an  adjoining  landowner.  Fifteen  years  be- 
fore she  became  such  owner,  the  defendant 
company,  in  the  exercise  of  a  statutory 
right,  leased  its  entire  road  to  the  Phila- 
delphia k  Reading  Railway  Company, 
which  latter  company  has  ever  since  con- 
tinued to  operate  it.  It  is  settled  law  in 
Pennsylvania  that,  when  a  railroad  com- 
pany leases  its  road  to  another  company, 
the  former  is  exempted  from  liability  for 
any  default  or  negligence  in  the  operation 
of  the  road  by  the  lessee.  Pinkerton  v. 
Pennsylvania  Traction  Co.  193  Pa.  229,  44 
Atl.  284.  This  exemption,  of  course,  does 
not  extend  to  liabilities  incurred  by  the 
owning  company  prior  to  the  lease.  What- 
ever legal  liability  the  owning  company 
incurred   before   the  lease,   and   which   re- 
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mained  undischargped,  contiuued  as  an  obli- 
l^tion  of  that  company,  from  which  neither 
lease  nor  statute  could  discharge  it.  No 
authority  is  needed  for  so  plain  a  proposi- 
tion. When  did  the  liability  arise  which 
the  plaintiff  is  here  seeking  to  enforce': 
'J here  can  be  but  one  answer:  When  the 
discrimination  was  practised.  When  was 
it  practised?  To  this,  also,  there  can  be 
but  one  answer.  When  plaintiff  was  denied 
facility  which,  under  like  conditions,  had 
been  allowed  to  others.  This  was  fifteen 
years^  after  the  defendant  company  had 
parted  with  the  control  ef  its  road.  How, 
then,  could  liability  attach  to  the  defend- 
ant company  for  the  default? 

The  effort  of  appellee  is  to  refer  the  de- 
fault to  an  antecedent  original  obligation 
resting  on  the  defendant  company  to  allow 
siding  privileges  to  adjoining  landowners. 
We  know  of  no  such  antecedent  obligation. 
The  right  to  siding  connection  as  specific 
privilege  is  purely  statutory.  Under  our 
acts  of  assembly,  the  owners  of  mills  and 
manufactories  may  of  right  connect  their 
private  sidings  with  railroads  in  their  vi- 
cinity. So  much  was  decided  in  Pittsburgh 
&  L.  E.  R.  Co.  V.  Robinson,  95  Pa.  426.  The 
right  there  spoken  of,  it  is  to  be  observed, 
is  not  a  right  incident  to  adjoining  own- 
ership, but  to  the  ownership  of  mills  and 
manufactories  in  the  vicinity  of  the  rail- 
road; and  the  right  is  given  whenever  such 
ownership  has  associated  with  it  the  right, 
however  acquired,  whether  through  owner- 
ship of  all  the  land  between  mill  or  manu- 
factory and  the  railroad,  or  by  privilege, 
through '  grant,  license,  or  otherwise  of  an 
intervening  owner,  to  construct  a  siding 
from  the  mill  or  manufactory,  up  to  the 
line  of  the  railroad.  The  one  test  is  the 
right  of  ownership  of  the  mill  or  manufac- 
tory, and,  with  it,  the  right  to  construct  a 
siding  therefrom  to  the  line  of  the  railroad. 
When  these  concur,  the  right  to  the  connec- 
tion follows:  Mere  ownership  of  land  a<l- 
joining  a  railroad,  without  more,  confers 
no  such  right  as  here  claimed.  The  plain- 
tiff only  acquired  the  right  to  build  a  sid- 
ing up  to  the  line  of  defendant's  rght  of 
way  in  1905,  when  she  purchased  the  land 
lying  between  her  land,  on  which  were  her 
quarries  and  lime  kilns,  and  the  defend- 
ant's right  of  way;  and  not  until  then  was 
she  in  position  to  demand,  under  the  statute, 
a  connection  with  the  railroad.  That,  as 
we  have  seen,  was  fifteen  years  after  the 
defendant  company  had  leased  its  road. 
Clearly,  the  railroad  company  owed  no  an- 
tecedent statutory  duty  to  the  plaintiff  in 
this  regard.  Nor  did  it  owe  any  original 
duty  distinguishable  from  the  original  duty 
it  owed  to  every  citizen  of  the  common- 
wealth. All  such  duties,  by  the  act  of  leas- 
40  L.R.A.(N.8.) 


ing,  devolved  upon  the  defendant's  lessee. 
Corporate  liability  for  disregard  of  them  at- 
taches, of  course;  but  it  attaches  only  to 
the  company  that  inflicts  the  injury.  An 
examination  of  the  case  of  Chicago  &  N. 
W.  R.  Co.  V.  Crane,  113  U.  S.  424,  28  L. 
ed.  1064,  5  Sup.  Ct.  Rep.  578,  cited  and 
relied  upon  by  appellee's  counsel,  will  show 
that  it  gives  no  support  whatever  to  their 
contention  in  this  regard.  There  the  orig- 
inal company  had  engaged,  for  a  consid* 
eration  paid  it,  to  construct  its  road  to  a 
point  within  a  certain  township.  After 
building  its  road  conformably  to  the  agree* 
ment,  it  leased  it  to  another  company, 
which,  in  reconstructing  the  road,  avoided 
the  point  designated  in  the  agreement.  At 
the  suit  of  a  taxpayer  of  the  township 
against  both  lessor  and  lessee,  it  was  held 
that  the  change  in  the  road  had  been  im- 
properly made,  and  that  the  lessor  was  a 
necessary  party  for  the  determination  of 
the  controversy,  because  it  had  incurred 
whatever  liability  there  was  before  it 
leased  the  road.  We  are  unable  to  see  any- 
thing in  the  case  now  before  us  that  this 
case  illustrates  in  the  remotest  degree.  Ad- 
mittedly there  was  a  distinct,  express 
agreement,  for  a  consideration  which  the 
lessor  company  had  received,  to  maintain 
the  line  to  a  certain  point,  and  this  agree- 
ment antedated  the  lease.  In  the  present 
case,  there  never  was  any  agreement,  and 
the  duty  arose  only  after  the  defendant  had 
leased  its  road.  Without  agreement  to  be 
observed,  and  without  duty  to  be  performed, 
no  liability  could  arise.  The  only  original 
duty  that  rested  on  the  original  company 
in  this  regard  was  the  duty  to  treat  all 
citizens  of  the  commonwealth  alike  with 
respect  to  transportation  facilities.  Quite 
as  much  of  an  antecedent  duty  rested  upon 
the  lessor  to  see  that  all  were  treated  alike 
with  respect  to  rates  of  transportation; 
and  yet  appellee  concedes  that  for  discrim- 
ination in  rates  the  lessee  alone  is  liable. 
It  is  difficult  to  understand  the  logic  that 
would  exempt  the  lessor  in  the  one  case 
and  make  it  liable  in  the  other. 

It  is  argued  that,  even  though  the  ef- 
fect of  a  lease  from  one  railroad  to  an- 
other is  to  exempt  the  owning  company 
from  liability  for  discrimination  in  trans- 
portation facilities,  the  rule  cannot  be  ap- 
plied in  the  present  case,  because  here  the 
roads  of  lessor  and  lessee  were  not  in  fact 
connecting  roads  at  the  time  the  lease 
was  executed,  and  the  lease  therefore  was 
invalid,  since  the  statute  gives  the  right 
to  lease  only  where  the  roads  connect.  In 
what  has  already  been  said,  no  reference  is 
made  to  the  fact  of  an  earlier  equity  pro- 
ceeding, in  which  this  plaintiff  sought  and 
obtained    a   mandatory    injunction   against 
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both  the  defendant  company  and  the  Phila- 
delphia &  Reading  Railway  Company,  as 
the  former's  lessee,  requiring  them  and 
each  of  them  to  do  the  very  thing  for  the 
nondoing  of  which  the  present  action 
against  lessor  was  brought,  and  which  has 
since  been  done  by  the  Philadelphia  &  Read- 
ing Railway  Company,  pursuant  to  the 
decree  against  it,  obtained  at  the  instance 
of  the  plaintifT.  The  claim  there  made 
by  the  plainliflf  was  a  distinct  assertion  of 
tlie  validity  of  the  lease  which  she  here 
Avould  assail.  She  obtained  against  the 
lessee  the  decree  which  compelled  it  t< 
build  the  siding  across  the  railroad's  right 
of  way  to  her  land  solely  on  the  ground 
that  it  was  lessee,  and  she  reimbursed 
the  lessee  for  the  cost  and  expense  of  con- 
structing the  siding,  as  she  was  directed 
by  the  terms  of  the  decree.  She  is  now 
concluded  by  these  facts  from  asserting  the 
invalidity  of  the  lease.  "It  is  settled 
[law],"  says  Trunkey,  J.,  in  McQueen's  Ap- 
peal, 104  Pa.  595,  49  Am.  Rep.  592,  "that 
'a  man  who  obtains  or  defeats  a  judgment 
by  pleading  or  representing  an  act  in  one 
aspect  will  be  precluded  from  giving  it  a 
different  and  inconsistent  character  in  a 
subsequent  suit  upon  the  same  subject.' " 
To  the  same  effect  will  be  found  Campbell 
V.  Stephens,  66  Pa.  314;  Aronson  ▼.  Cleve- 
land &  P.  R.  Co.  70  Pa.  68.  The  general 
rule  in  such  cases  is  thus  stated  in  16  Cyc. 
799:  "A  claim  made  or  position  taken  in 
a  former  action  or  judicial  proceeding  will 
estop  the  party  to  make  an  inconsistent 
claim  or  to  take  a  conflicting  position  in  a 
subsequent  action  or  judicial  proceeding, 
to  the  prejudice  of  the  adverse  party, 
where  the  parties  are  the  same,  and  the 
same  questions  are  involved."  The  plain- 
tiff thus  being  estopped  from  questioning 
the  validity  of  the  lease,  discussion  on 
our  part  of  the  matter  h^re  sought  to  be 
raised  is  wholly  unnecessary. 

In  support  of  the  judgment,  it  Is  con- 
tended that  appellant  is  estopped  by  the 
decree  in  the  earlier  equity  proceeding 
from  asserting  its  nonliability  in  the  pres- 
ent action  for  damages  for  unfair  discrim- 
ination, inasmuch  as  by  tliat  decree  the 
defendant  company  was  adjudged  in  de- 
fault with  respect  to  furnishing  plaintiff 
with  siding  privilopres.  It  is  undoubtedly 
a  general  rule  that,  where,  in  an  equity 
proceeding,  the  merits,  or  any  facts  ma- 
terial to  the  final  determination  of  the  con- 
troversy, have  been  considered  and  passed 
upon,  such  matters  are  as  much  res  ju- 
dicata as  they  would  be  by  a  judgment  at 
law.  Nevertheless  a  certain  distinction  be- 
tween a  decree  in  equity  and  a  judgment 
at  law  remains;  for,  as  said  in  Larkins  v. 
Lindsay,  205  Pa.  634,  65  Atl.  184,  in  de- 
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termining  what  was  or  might  have  been  in- 
volved  in  the  decree,  regard  must  be  bad 
to  the  reasons  of  the  chancellor,  as  well 
as  to  his  decree.  In  the  equity  proceed- 
ing, the  Philadelphia,  Harrisburg,  &  Pitts- 
burg Railroad  Company,  the  lessor  com- 
pany, was  made  codefendant  with  the  Phil- 
adelphia &  Reading  Railway  Company,  the 
lessee.  The  facts  material  to  the  final 
determination  in  the  case  must  be  gained 
from  an  examination  of  the  decree.  It  was 
as  follows:  "And  now,  23d  day  of  August, 
1907,  it  is  adjudged,  ordered,  and  4ecreed 
that  the  defendant  the  Philadelphia,  Har- 
risburg, &  Pittsburg  R.  R.  Company,  and 
the  Philadelphia  &  Reading  Railway  Com- 
pany shall  and  do  proceed,  without  fur- 
ther delay,  forthwith  to  place  in  position 
and  construct,  at  a  convenient  point  oppo- 
site the  adjoining  land  of  the  complain- 
ant, a  switching  or  siding  connection,  and 
lay  tracks  therefrom  across  its  right  of 
way  to  the  border  of  her  land,  in  order 
that  it  may  be  connected  ^ith  a  siding  to 
be  constructed  by  said  Margaret  Moser,  the 
complainant  in  the  bill,  and  she  is  hereby 
authorized  to  connect  her  track  with  the 
said  switching  or-  siding  connection.  The 
cost  price  of  the  switching,  frogs,  necessary 
rails,  and  other  material  requisite,  and  the 
expense  of  putting  them  in  place  by  the 
defendants,  to  be  paid  by  the  plaintiff." 
All  that  was  required  to  support  such  de-. 
cree  was  that  plaintiff  should  have  estab- 
lished, to  the  satisfaction  of  the  chancellor, 
that  she  was  the  owner  of  a  mill  or  manu- 
factory in  the  vicinity  of  the  railroad;  that 
the  connection  she  asked  for  was  reason- 
ably practicable;  and  that  her  request  for 
the  privilege  had  been  refused.  These 
were  the  only  material  facts,  and  all  out- 
side of  them,  no  matter  how  specifically 
passed  upon  by  the  chancellor,  were  only 
incidentally  cognizable,  and  as  to  these 
estoppel  cannot  be  asserted.  "The  judg- 
ment of  a  court  of  concurrent  jurisdiction 
directly  upon  the  point  is,  as  a  plea,  a  bar, 
or,  as  evidence,  conclusive  between  the 
same  parties  upon  the  same  matter  directly 
in  question  in  another  court.  .  .  .  But 
neither  the  judgment  of  a  [court  of]  con- 
current or  exclusive  jurisdiction  is  evidence 
of  any  matter  which  came  collaterally  in 
question,  though  with  iP  their  jurisdiction, 
nor  of  any  matter  incidentally  cognizable, 
nor  of  any  matter  to  be  inferred  by  argu- 
ment from  the  judgment."  This  rule,  de- 
rived from  the  Duchess  of  Kingston's  Case, 
20  How.  St.  Tr.  638,  has  been  accepted  and 
applied  in  this  state  without  qualification. 
Hibshman  v.  Dulleban,  4  Watts,  183. 

The  particular  finding  by  the  chancellor 
in  the  equity  proceeding  that  is  here  relied 
upon  as  an  estoppel  is  the  afilrmation  of  the 
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following  request,  submitted  on  part  of 
complainant:  "That  frequent  and  persist- 
ent demands,  covering  a  period  of  more 
than  two  years,  were  made  by  the  complain- 
ant, and  on  her  behalf,  upon  the  defend- 
ants, for  a  switch  connection  or  siding  to  be 
constructed  on  her  26-acre  tract,  adjoining 
the  right  of  way  of  defendants,  for  use  in 
her  business,"  etc.  Here  we  have  a  find- 
ing that  for  two  years  before  the  case  was 
tried  the  complainant  had  been  repeatedly 
and  persistently  demanding  of  this  defend- 
ant a  siding  connection, — a  matter  of  no 
consequence  whatever  in  the  issue  then  be- 
ing tried,  since  all  that  was  necessary  to 
support  the  decree  entered  in  the  case  was 
that  the  defendant,  without  respect  to  the 
time  it  occurred,  had  neglected  or  refused 
to  accede  to  complainant's  demand.  If 
there  was  evidence  to  support  such  finding 
as  this  in  that  case,  it  is  manifest  that  it 
was  introduced,  not  for  the  purpose  of  es- 
tablishing complainant's  right  to  a  siding, 
but  for  the  purpose  of  recovering  damages 
covering  this  period  of  two  years  during 
which  complainant  was  denied  the  siding. 
But  the  court  having  declined  to  pass  on 
the  question  of  damages,  the  evidence  was 
left  without  relevancy,  except  as  estab- 
lishing the  fact  that  complainant,  some 
time  or  other  before  filing  her  "bill,  had 
made  a  demand  of  this  defendant.  As  to 
this  latter  fact,  the  decree  is  conclusive, 
since  without  it  appearing  the  decree  would 
hardly  have  been  entered;  but  as  to  the 
time  when  the  first  demand  was  made,  the 
finding  is  incidental,  because  not  entering 
into  the  decree. 

In  the  present  action,  two  item  of  dam- 
age were  claimed;  the  first  being  the  ex- 
cess in  cost  which  plaintiff  was  obliged 
to  pay  for  the  transportation  by  wagons 
of  the  coal  she  required  during  the  two 
years  next  preceding  the  construction  of 
the  siding,  amounting  to  $168.68.  No  ef- 
fort was  made  to  show  that  any  demand 
at  any  time  had  been  made  of  this  defend- 
ant for  the  construction  of  the  siding, 
aside  from  the  introduction  of  the  findings 
of  the  court  in  the  equity  proceedings,  sav- 
ing that  plaintiff's  desire  for  a  siding  had 
been  communicated  to  Mr.  Wetzell,  who,  it 
appears,  was  the  legal  counsel  of  both  rail- 
roads. If  the  finding  did  not  conclude  the 
defendant  in  this  subsequent  action,  then 
it  was  no  evidence  of  the  fact  sought  to  be 
established  thereby,  viz.,  that  defendant 
company  had  neglected  or  refused  a  siding 
upon  demand  made  before  or  during  the 
period  wh^n  this  item  of  damage  is  al- 
leged to  have  been  sustained;  and  it  was 
incumbent  on  the  plaintiff  to  establish  such 
fact  by  competent  evidence.  We  have  ex- 
amined the  evidence  with  care,  and  find 
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nothing  in  it  that  would  justify  an  infer- 
ence that  any  request  for  a  siding  was  ever 
made, of  this  defendant.  That  the  learned 
trial  judge,  in  submitting  to  the  jury  this 
branch  of  the  case,  relied  wholly  upon  the 
findings  in  the  equity  case,  is  apparent 
from  his  answer  to  the  defendant's  second 
point,  which  was:  "That  the  evidence  in 
the  case  fails  to  show  that  any  applica- 
tion was  ever  made  by  the  plaintiff  or  her 
agents  to  tlie  defendant  for  the  installa- 
tion of  a  siding  in  connection  with  her 
land."  The  answer  was:  "In  the  light  of 
the  record  of  the  bill  in  equity  filed  in 
No.  4,  October  term,  1906,  and  the  findings 
of  fact  and  conclusions  of  law,  and  tlie 
decree,  the  point  is  refused."  This  answer 
is  the  subject  of  the  first  assignment  of  er- 
or.  The  point  should  have  been  affirmed. 
This  assignment,  for  the  reasons  stated, 
is  sustained. 

The  other  item  of  damage  claimed  was 
the  increased  cost  of  tlie  siding  that  was 
finally  constructed  over  and  above  what  it 
could  have  been  constructed  for  two  years 
previous,  when  the  first  demand  for  it  is 
alleged  to  have  been  made.  It  was  in 
evidence  that  in  1906  the  Philadelphia  & 
Reading  Railway  Company  had  submitted 
to  the  plaintiff  an  estimate  of  the  cost  of  a 
proposed  siding;  that  estimate  being  $400. 
It  was  further  in  evidence  that  for  the 
siding  constructed  in  1908,  the  plaintiff 
paid  to  the  Philadelphia  &  Reading  Rail- 
way Company  $969.08.  The  claim  was  for 
the  difference,  and  for  this  recovery  was 
bad  against  the  defendant.  The  decree, 
adjudging  it  the  legal  duty  of  this  defend- 
ant to  install  a  siding,  was  made  August 
23,  1907.  True,  this  defendant  made  no 
attempt  whatever  to  comply  with  that  de- 
cree of  the  court,  nor  does  the  evidence 
disclose  that  any  request  was  ever  made 
of  it  to  comply,  or  any  complaint  that  it 
had  not  so  complied;  but,  on  the  other 
hand,  the  evidence  shows  that  negotiations 
looking  to  the  construction  of  the  siding 
were  conducted  wholly  and  exclusively  with 
the  Philadelphia  &  Reading  Railway  Com- 
pany, which  company,  in  June,  1908,  con- 
structed and  completed  the  siding.  The 
cost  of  the  siding — $969.08 — was  voluntarily 
paid  by  the  complainant  to  the  Philadel- 
phia A  Reading  Railway  Company.  There 
is  not  the  slightest  evidence  that  in  the 
construction  of  this  siding  there  was  any 
community  of  effort  or  interests  between 
the  two  companies.  However  conclusive 
this  evidence  might  be  against  the  Phila- 
delphia k  Reading  Railway  Company,  it 
U  not  apparent  how  it  could  affect  tliis  de- 
fendant. The  offer  of  the  former  in  1906 
to  construct  it  for  $400  was  not  in  anyway 
binding   on   this   defendant;    nor   was   this 
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defendant  affected  by  what  plaintiff  paid 
the  Philadelphia  &  Reading  Railway  Com- 
pany for  the  siding,  especially  in  view  of 
the  claim  now  made,  that  it  was  paid  un- 
der protest,  reserving  to  the  plaintiff  the 
right  to  recover  back  excessive  charges 
which  the  plaintiff  claimed  were  made  for 
various  items.  The  whole  transaction,  from 
the  original  offer  to  construct  for  $400, 
down  to  the  final  payment  of  the  $969.08, 
was  res  inter  alios.  Admitting  the  bind- 
ing force  of  the  decree  requiring  the  de- 
fendant to  construct  the  siding,  these  was 
no  evidence  as  to  when  the  defendant's  lia- 
bility before  the  decree  was  entered  began, 
and  there  was  no  evidence  from  which  de- 
fendant's liability  for  the  increased  cost  of 
the  siding  could  be  derived.  In  any  event, 
it  was  incumbent  on  the  plaintiff  to  show 
that  increased  cost  resulted  after  the  time 
when  defendant's  liability  to  construct  the 
siding  arose.  The  evidence  was  wholly  lack- 
ing in  respect  to  when  this  liability  began. 
As  we  have  said,  it  could  only  have  arisen 
upon  demand  made,  and  there  was  no  evi- 
dence as  to  when  that  occurred. 

The  fifth  point  submitted  by  the  defend- 
ant was  as  follows:  ''The  defendant  is  not 
liable  to  the  plaintiff  in  this  action  for  all 
or  any  part  of  the  cost  of  the  installation 
of  the  siding  in  connection  with  her  land 
by  the  Philadelphia  &  Reading  Railway 
Company."  The  refusal  of  this  point  is 
made  the  subject  of  the  third  assignment 
of  error.  This  assignment,  for  the  reasons 
stated,  is  also  sustained.  In  view  of  what 
we  have  said,  the  other  assignments  of 
error  do  not  call  for  present  consideration. 

The  judgment  is  reversed. 

Mestrezat,  J.,  dissenting: 

The  defendant,  the  i:'hiladelphia,  Harris- 
burg,  &  Pittsburg  Railroad  Company,  con- 
stiructed  and  operated  a  railroad  from 
Harrisburg  to  Shippensburg,  passing 
through  Cumberland  county.  In  October, 
1890,  for  the  annual  consideration  of  $200,- 
000,  it  leased  to  the  Philadelphia  &  Reading 
Railway  Company  its  railroad,  together 
with  its  "lands,  real  estate,  tracks,  sid- 
ings, depots,  freight  stations,  water  sta- 
tions, improvements  rights  of  way,  and 
other  appurtenances,"  for  999  years,  and 
"also  agreed  to  lease  to  the  said  lessee  .  .  . 
all  railroads  hereafter  by  it  acquired."  The 
lessee  company  has  since  operated  the  road. 

Subsequent  to  the  date  of  the  lease,  the 
plaintiff  became  the  owner  of  certain  lands 
adjoining  the  right  of  way  of  the  defend- 
ant company  in  Upper  Allen  township, 
Cumberland  county.  On  this  land  are 
rich  deposits  of  limestone,'  with  quarries 
opened  for  the  purpose  of  shipping  the 
stone  to  market;  also  kilns  built  for  the 
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purpose  of  manufacturing  lime,  which,  pri- 
or to  1906,  had  been  sold  in  large  quanti- 
ties for  many  years.  In  that  year  the 
plaintiff  applied  to  the  defendant  company 
for  a  siding  and  switch  connections  be- 
tween her  quarries  and  its  railroad,  and 
the  application  was  refused.  Subsequently 
she  filed  a  bill  in  equity  against  the  lessor 
and  lessee  companies  to  compel  the  con- 
struction of  the  siding  connection,  and  a 
decree  in  her  favor  was  entered,  directing 
the  defendants  to  build  the  siding  as 
prayed  for  in  the  bill.  There  was  an  aver- 
ment in  the  bill  that  damages  had  been  sus- 
tained by  the  plaintiff  by  reason  of  the  re- 
fusal of  the  defendants  to  perform  the 
duties  by  law  imposed  upon  them,  and  the 
plaintiff  prayed  for  the  assessment  of  dam- 
ages under  the  act  of  June  4,  1883  (P.  L. 
72).  The  court,  however,  declined  to 
pass  upon  the  question. 

The  present  action  was  brought  against 
the  lessor  or  owning  company  to  recover 
damages  for  unreasonable  discrimination 
in  the  matter  of  furnishing  facilities  for 
transportation  under  the  act  of  1883.  The 
case  was  submitted  to  the  jury,  which  re- 
turned a  verdict  in  favor  of  plaintiff,  and, 
judgment  having  been  entered  thereon, 
the  defendant  took  this  appeal.  It  was 
found  by  the  jury  that  the  plaintiff  was 
unduly  and  unreasonably  discriminated 
against  by  the  refusal  of  siding  privileges,* 
and  hence  she  was  entitled  to  recover  dam- 
ages against  the  party  who  was  responsi- 
ble for  such  discrimination.  A  majority 
of  the  court  reverses  the  judgment,  upon 
the  ground  that  the  lessor  or  owning  com- 
pany is  not  liable  to  the  plaintiff,  because 
it  had  leased  its  road  prior  to  the  time 
the  plaintiff  was  entitled  to  demand  siding 
facilities.  On  every  other  question  raised 
by  the  defendant,  the  majority  inferen- 
tially  holds  with  the  plaintiff. 

With  deference  to  the  majority,  I  think 
the  position  assumed  is  untenable.  It  is 
settled  law  in  this  country  that  one  rail- 
road corporation  cannot,  without  statu- 
tory authority,  devest  itself  of,  or  relieve 
itself  from,  any  duty  or  liability  imposed 
by  its  charter  or  the  general  laws  of  the 
state  by  leasing  its  road  and  appurte- 
nances to  another.  York  &.  M.  Line  R.  Co. 
V.  Winans,  17  How.  30,  15  L.  ed.  27.  The 
owning  company  cannot  escape  the  per- 
formance of  any  duty  or  obligation  imposed 
by  its  charter  or  the  general  laws  of  the 
state  by  a  voluntary  surrender  of  its  road 
into  the  hands  of  lessees;  and  the  operation 
of  a  road  by  the  lessees  does  not  change 
the  relation  of  the  original  company  to  the 
public.  Washington  A.  &  G.  R.  Co.  v. 
Brown,  17  Wall.  445,  21  L.  ed.  676.  Leg- 
islation authorizing  the  transfer  of  corpo- 
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rate  franchiBes  and  property  is  strictly 
construed,  and  the  courts  have  uniformly 
held  that  such  transfers  can  only  he  made 
when  permitted,  expressly  or  by  neces- 
sary implication,  in  the  statute.  A  stat- 
ute alleged  to  confer  a  power  to  lease  will 
not  be  aided  by  construction.  Thomas  v. 
West  Jersey  R.  Co.  101  U.  S.  71,  26  L.  ed. 
950.  If  the  state  grants  the  right  to 
lease,  the  lessor  company  remains  liable 
for  the  discharge  of  its  duties  to  the  pub- 
lic, unless  expressly  relieved  therefrom  by 
a  statute. 

The  lease  involved  in  this  case  was 
made  under  the  act  of  April  23,  1861  (P. 
L.  410;  4  Purdon,  3880),  which  auth- 
orizes a  railroad  company  to  enter  into 
contracts  for  the  ''use  or  lease"  of  any 
other  railroad  and  confers  upon  the  lessee 
the  authority  "to  run,  use,  and  operate 
«uch  road,  not,  it  will  be  observed,  to  con- 
tract or  build."  Per  Sharswood,  J.,  in 
Pittsburgh  &  C.  R.  Co.  v.  Bedford  &  B.  R. 
Go.  81  *Pa.  104,  112.  It  does  not  author- 
ise a  sale  of  the  road;  nor  does  it  empower 
the  lessor  company  to  devest  itself  of  the 
duties  and  obligations  assumed  under  its 
charter.  It  does  not  expressly  or  by  im- 
plication permit  a  railroad  company  to 
sell  or  lease  its  franchises;  nor  does  a 
lease,  made  pursuant  to  the  statute,  annul 
the  charter  or  end  the  corporate  existence 
of  the  owning  company.  The  company  re- 
tains its  corporate  existence,  and  must  per- 
form the  duties  to  the  public  required  by 
its  charter,  except  in  so  far  as  the  statute 
can  and  does  expressly  authorize  it  to 
delegate  the  performance  of.  those  duties 
to  the  lessee.  There  was  no  authority  vest- 
ed in  the  defendant  to  lease  its  unexer- 
cised franchises  of  appropriation  and  con- 
struction; and  hence,  no  matter  how  ample 
the  tei-ms  of  the  demise,  the  Philadelphia 
&  Reading  Railway  Company,  the  lessee, 
took  nothing  more  than  the  power  "to  run, 
use,  and  operate"  the  lessor's  road,  and 
to  do  such  other  acts  as  were  necessary 
to  the  successful  operation  of  the  exist- 
ing road.  Lewis  v.  Germantown,  N.  ft 
P.  R.  Co.  16  Phila.  608.  It  will  be  ob- 
served in  the  present  case  that  it  was  the 
physical  property,  and  not  the  franchises, 
that  was  leased.  The  lessor  company 
does  not  contend  that  the  right  of  eminent 
domain  passed  to  the  lessee;  on  the  con- 
trary, since  the  lease  was  executed,  the 
lessor  has  continued  to  exercise  its  right 
to  condemn  property  for  additional  tracks, 
as  is  disclosed  in  numerous  cases  in  this 
court.  In  brief,  it  may  be  said  that  the 
lessor  company,  after  the  lease,  still  re- 
tained all  of  its  charter  powers,  subject 
to  the  right  of  the  lessee  company  to  exer- 
cise such  of  those  powers  as,  under  the 
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statute,  could  be  and  were  transferred  to 
the  latter  company  for  the  operation  of 
the  road. 

When  the  Philadelphia,  Harrisburg,  ft 
Pittsburg  Railroad  Company,  the  lessor  and 
defendant  here,  was  chartered,  it  became 
subject  to  the  Constitution  and  laws  of  the 
conunonwealth,  prohibiting  unreasonable 
discrimination  in  furnishing  facilities  in 
transportation  of  freight  in  this  state.  It 
is  contended,  and  so  held  by  the  majority 
of  the  court,  that  when  the  defendant  com- 
pany made  the  lease,  it  relieved  itself  from 
the  performance  of  its  duties  to  the  public 
to  the  extent  that  it  wcus  entirely  absolved 
from  the'  duties  imposed  upon  it  by  the 
Constitution  and  laws,  which  required  it  to 
furnish  to  all  parties  equal  and  reasonable 
transportation  facilities.  The  lessee  or 
operating  company,  and  not  the  lessoi 
company,  should,  on  principle,  be  held  lia* 
ble  for' any  injuries  inflicted  by  the  lessee, 
or  for  the  failure  of  the  performance  of 
any  duty  resting  upon  it  in  operating  the 
road.  It  cannot  discriminate  as  to  rates 
or  in  furnishing  cars;  nor  can  it  success- 
fully defend  against  its  own  negligence  or 
against  any  other  default  of  its  own.  The 
statute  expressly  confers  on  a  railroad 
company  the  power  to  lease  to  another 
company  to  operate  the  road;  and  it  neces- 
sarily follows  that  any  default,  negligence, 
or  failure  of  duty  in  operating  the  road 
must  be  visited  on  the  lessee.  But,  what- 
ever may  be  the  liability  of  the  lessee  com- 
pany to  the  plaintiff  for  the  unlawful  dis- 
crimination in  furnishing  siding  facilities, 
the  lessor  company  is  clearly  in  default  by 
reason  of  its  failure  to  furnish  the  sidings. 
The  Constitution  and  laws  of  the  state 
were  written  into  and  became  a  part  of  its 
charter,  and  they  prohibit  discrimination 
in  furnishing  transportation  facilities  to 
the  plaintiff,  or  any  other  party  entitled  to 
them.  To  furnish  such  facilities  is  a  con- 
tinuing duty  owed  to  the  public;  it  is  the 
same  to-day  as  it  was  prior  to  the  lease. 
It  was  a  duty  imposed  on  the  lessor  by 
acceptance  of  the  charter,  from  the  per- 
formance of  which  its  lease  could  not  and 
did  not  discharge  it.  As  the  author!  tic<! 
hold,  the  lessor  company  retains  its  cor- 
porate existence  and  its  charter  powers 
after  the  lease;  and  it  necessarily  follows, 
that  its  duties  to  the  public  are  continuing 
and  must  be  performed. 

The  majority  of  the  court  hold  that, 
without  statutory  authority,  it  can  de- 
vest itself  of  its  duties  to  the  public,  and, 
at  the  same  time,  retain  and  enforce  the 
powers  and  privileges  granted  it  by  the 
state.  It  continues  to  exercise  the  power 
to  condemn  land  adjacent  to  its  right  of 
way  for  additional  tracks.     It  has,  since 
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the  lease  and  by  virtue  of  the  authority 
conierred  by  its  charter,  taken  the  plain- 
tiff's land  to  widen  its  road,  and  thereby 
increased  the  rentals  paid  it;  yet  this 
court  holds  that  it  cannot  be  compelled  to 
perform  the  duty  imposed  upon  it  by  the 
Constitution  and  laws  of  the  common- 
wealth to  give  the  plaintiff  siding  facili- 
ties. The  owning  company  may  condemn 
and  appropriate  the  plaintiff's  dwelling 
house  to  widen  its  road,  and  turn  over  the 
additional  trackage  to  the  lessee  (Snyder 
V.  Baltimore  &  O.  R.  Co.  210  Pa.  500,  60 
Atl.  151),  and  may  construct  sidings  on 
the  plaintiff's  land  to  furnish  facilities  to 
others;  but,  under  the  ruling  in  this  case, 
the  plaintiff  cannot  compel  it  to  furnish 
her  transportation  facilities  for  the  prod- 
ucts of  her  own  farm  and  lime  kilns,  like 
those  constructed  by  it  for  her  neighbors. 
When  the  original  appropriation  for  the 
right  of  way  through  this  tract  of  land  was 
made  by  the  defendant  company,  the  dam- 
ages were  diminished  by  reason  of  the 
opportunity  for  siding  and  other  advan- 
tages special  and  peculiar  to  the  land.  It 
will  be  conceded  that,  prior  to  the  lease, 
the  defendant,  under  the  facts  found  by 
the  jury,  would  have  been  compelled  to 
furnish  siding  facilities  to  the  plaintiff 
as  the  owner  of  the  pvemises.  The  extent 
to  which  the  damages  were  diminished  was 
part  of  the  consideration  paid  for  the  sid- 
ing privileges.  Shall  the  defendant  retain 
the  consideration  and  refuse  the  siding? 
Kfearly  a  century  ago  the  highest  judicial 
tribunal  in  this  country  declared,  in  the 
Dartmouth  College  Case,  4  Wheat.  518,  4 
L.  ed.  629,  and  all  the  courts  of  this 
country.  Federal  and  state,  have  since  en- 
forced the  doctrine,  that  the  charter  of 
a  corporation  is  a  contract  between  the 
state  and  the  incorporators,  within  the 
meaning  of  the  constitutional  limitation 
that  a  legislature  can  pass  no  law  impair- 
ing the  obligation  of  contracts.  Adhering 
to  this  doctrine,  this  court  has  never  per- 
mitted the  people,  through  the  legislature, 
to  infringe  in  the  least  on  the  rights,  privi- 
leges, powers,  or  franchises  of  a  corpora- 
tion. Can  it  be  possible  that  the  same  doc- 
trine of  inviolability  of  contract,  in  the 
absence  of  preventive  constitutional  legis- 
lation, will  not  protect  the  other  party 
to  the  contract, — the  state, — and  compel  the 
corporation  to  keep  its  covenants  and  per- 
form its  constitutional  and  statutory  du- 
ties to  the  public? 

The  covenant  in  the  lease,  that  the  les- 
see would  operate  the  road  and  perform 
all  the  lessor's  obligations  to  the  public, 
is  valid  and  binding  inter  partes;  but  it 
does  not  relieve  the  lessor  from  the  per- 
formance of  its  duties  to  the  public.  Nu- 
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gent  V.  Boston,  C.  k  M.  R.  Co.  80  Me.  62, 
6  Am.  St.  Rep.  151,  12  Atl.  797.  Our  stat- 
ute does  not  and  could  not  so  provide,  as 
legislation  does  in  some  jurisdictions;  and 
hence  the  lessor  could  not  thus  devest  itself 
of  its  charter  obligations.  It  follows  that 
in  this  action  the  defendant  cannot  set  up 
as  a  defense  that  it  had  leased  its  road 
before  the  plaintiff  was  entitled  to  a  sid- 
ing,— ^the  controlling  reason  assigned  by 
the  majority  of  the  court  for  ruling  the 
present  case  against  the  plaintiff. 

There  is  another  and  conclusive  reason 
why  the  vital  and  controlling  question  in 
this  case  must  be  resolved  against  the  de- 
fendant company.  The  plaintiff  filed  a 
bill,  January  16,  1007,  against  the  defend- 
ant company  and  its  lessee,  averring  inter 
alia,  that  on  or  about  May  1,  1906,  she 
applied  to  the  defendants  for  the  construc- 
tion of  a  siding  from  their  lines  near  her 
quarries  and  lime  kilns,  and  for  the  neces- 
sary switching  connections,  so  as  to  enable 
her  to  ship  her  products  to  market,  and 
from  that  time  to  the  filing  of  the  bill  had 
made  frequent  applications  to  the  defend- 
ants' officers  for  a  siding  and  switching 
connections,  but  that  the  defendant  compa- 
nies had  refused  to  make  them.  It  is  fur- 
ther averred  that  the  defendants  are  com- 
mon carriers  under  the  laws  of  the  state, 
and  as  such  are  required  to  grant  the 
plaintiff  the  same  shipping  facilities  that 
they  grant  to  other  persons  under  like 
circumstances;  that  the  defendant  compa- 
nies were  unjustly  and  illegally  discrimi- 
nating against  the  plaintiff,  and  thereby 
causing  her  to  suffer  great  damage  and 
loss  in  her  property  and  business,  and  pray- 
ing for  a  decree  that  the  defendant  com- 
panies should  proceed  to  construct  a  siding 
and  switching  connections  and  give  the 
plaintiff  the  same  facilities  for  shipping 
and  transporting  her  product  to  market 
that  were  furnished  to  other  shippers  and 
owners  of  lime  and  stone  on  the  defend- 
ants' lines.  The  defendants  filed  an  an- 
swer, in  which,  inter  alia,  they  admit  that 
an  application  had  been  made  by  the 
plaintiff  for  switching  connections  and  the 
construction  of  a  siding  along  their  rail- 
road, and  that  the  same  "was  refused 
wholly  because,  upon  a  careful  investiga- 
tion of  the  situation  and  business  of  the 
complainant,  it  was  found  inexpedient  and 
unnecessary  for  the  public  service,  and 
would  simply  be  a  private  convenience  for 
the  complainant  alone."  The  answer  ad- 
mits that  the  defendants  are  common  car- 
riers, but  denies  the  illegal  discrimination. 

Testimony  was  taken,  and  the  case  was 
disposed  of  on  it  and  the  bill  and  answer. 
The  chancellor  found,  under  the  issue  thus 
made  by  the  pleadings,  that,  after  prelimi- 
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nary  negotiations  by  correspondence  with 
the  defendants'  officers,  the  plaintiff,  on 
May  10,  1906,  made  a  formal  request  for 
the  siding,  and  offered  to  pay  the  entire 
expense  of  the  installation,  and  comply 
with  any  reasonable  regulation  of  the  com- 
pany; that  the  defendants'  general  super- 
intendent unconditionally  refused  to  grant 
the  plaintiff  a  siding  on  June  8,  1906,  and 
thereafter  continued  to  decline  to  furnish 
such  transportation  facilities;  that  sidings 
under  like  conditions  and  circumstances 
were  furnished  to  other  owners  of  land  con- 
tiguous to  defendants'  railroad;  that  the 
plaintiff,  upon  compliance  with  the  regula- 
tions of  the  defendant  companies  as  to  the 
payment  of  the  cost  of  construction,  has, 
as  an  adjoining  landowner,  the  right  to  a 
private  switch .  connection  with  the  defend- 
ants' railroad;  and  "that  the  defendant 
companies,  in  furnishing  siding  facilities 
to  competitors  of  the  complainant,  and  re- 
fusing such  facilities  to  plaintiff,  under 
conditions  and  circumstances  similar  in 
all  essential  points,  have  been  guilty  of  an 
illegal  discrimination,  in  violation  of  the 
provisions  of  the  Constitution  of  Pennsyl- 
vania and  of  the  act  of  June  4,  1883." 
Pursuant  to  these  findings,  the  chancellor, 
on  August  23,  1907,  entered  a  decree  that 
the  defendant  companies  "shall  and  do  pro- 
ceed, without  further  delay,  forthwith  to 
place  in  position  and  construct,  at  a  con- 
venient point  opposite  the  adjoining  land 
of  the  complainant,  a  switching  or  siding 
connection,  and  lay  tracks  therefrom  across 
its  right  of  way  to  the  border  of  her  land, 
.  .  .  the  cost  ...  to  be  paid  by 
the  plaintiff."  The  chancellor,  for  reasons 
stated,  refused  to  award  damages,  but  en- 
tered, as  part  of  the  decree,  that  "this  re- 
fusal, however,  is  without  prejudice  to  her 
right  to  proceed  to  recover  the  same  in 
another  action."  This  reservation  from 
the  operation  of  the  decree  permitted  the 
plaintiff  to  bring  a  subsequent  action  for 
damages.  23  Cyc.  of  Law  and  Procedure, 
1146.  No  appeal  was  taken  from  the  de- 
cree, and  the  siding  and  switching  connec- 
tions were  furnished  in  pursuance  of  it. 

The  present  action  was  brought  July  8, 
1908,  to  recover  damages,  as  averred  in  the 
statement,  resulting  from  the  illegal  dis- 
crimination against  the  plaintiff  by  the  de- 
fendant company  which  was  found  and  de- 
creed to  exist  in  the  equity  proceeding. 
With  the  exception  of  the  additional  aver- 
ment of  the  equity  proceeding  in  the  state- 
ment in  the  present  action,  the  latter  and 
the  bill  in  equity  aver  substantially  the 
same  facts.  On  the  trial  of  the  cause,  the 
record  in  the  equity  proceeding  was  put 
in  evidence,  and  the  plaintiff  proved  by 
proper  evidence,  aliunde  the  equity  rec- 
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ord,  the  damages  which  the  alleged  in 
her  statement  were  caused  by  the  illegal 
discrimination  by  the  defendant  companies. 
She  did  not  rely  upon  the  finding  of  the 
chancellor  as  to  the  items  or  amount  of 
damages  which  she  sustained,  but  proved 
them  on  the  trial  of  this  case.  She  was 
not  required  to  prove  again,  what  was 
found  by  the  chancellor,  that  a  demand 
for  a  siding  had  been  made,  or  when  it 
had  been  made,  nor  that  she  had  been  il- 
legally discriminated  against  by  the  de- 
fendant company.  Those  were  facts  aver- 
red in  the  bill,  and  were  material  and  in- 
dispensably necessary,  under  the  statute, 
to  support  the  decree  entered  in  the  equity 
proce^din^.  The  chancellor  distinctly 
found  in  the  equity  proceeding  that  a  de- 
mand for  the  siding  and  switching  con- 
nections was  made  on  May  10,  1906,  and 
was  unconditionally  refused  on  June  8, 
1906.  These  findings  were  a  prerequisite 
to  an  intelligent  and  proper  decree  re- 
quiring the  defendant  company  to  furnish 
the  siding  facilities.  Without  a  demand, 
which  necessarily  implies  the  date  thereof, 
and  without  a  definite  refusal  to  comply 
therewith,*  'the  decree  would  have  been 
lacking  in  material  facts  to  support  it. 
The  liability  of  the  defendant  for  damages 
began  immediately  after  June  8,  1906,  the 
date  of  the  unconditional  refusal  to  com- 
ply with  the  plaintiff's  demand.  It  did  not 
and  could  not  arise  before.  As  correctly 
said  by  the  learned  trial  judge  in  his  opin- 
ion in  this  case:  "The  issues  [in  the 
equity  case]  were  fully  and  fairly  made 
up  whether  there  had  been  an  unlawful 
discrimination  by  the  defendants,  the  Phila- 
delphia, Harrisburg,  &  Pittsburg  Railroad 
Company  and  the  Philadelphia  &  Reading 
Railway  Company,  against  the  plaintiff, 
and  also  whether  she  was  entitled,  under 
the  law,  to  have  them  establish  a  siding 
and  switching  connections.  Both  of  these 
questions  were  resolved  in  her  favor  by  a 
decision  rendered  on  August  23,  1907.  No 
appeal  was  taken  from  the  findings  and 
decree  of  the  court,  and  a  siding  and  con- 
nections were  installed  in  May,  1908,  and 
the  charges  for  the  same  paid  on  July  3d 
following." 

The  plaintiff  proved  on  the  trial  of  this 
case,  to  the  very  cent,  tlie  damages  which 
resulted  to  her  from  the  illegal  discrimi- 
nation which  the  chancellor  found  to  exist. 
The  decree,  as  will  be  observed,  was  en- 
tered against  both  companies;  and  hence 
both  and  each  were  liable  for  the  tort  re- 
sulting in  the  plaintiff's  injuries.  If,  in 
addition  to  finding  the  illegal  discrimina- 
tion, the  learned  chancellor  had  awarded 
damages  against  the  defendant  companies, 
it  would  not  be  pretended  that  the  decree 
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could  not  have  been  enforced  against  the 
property  of  either  of  them.  Both  of  the 
defendants  were  found  to  have  been  guilty 
of  the  tort  which  caused  the  plaintiffs 
injuries.  The  chancellor  therefore  neces- 
sarily found  that  each  of  the  defendants 
had  contributed  to  the  plaintiff's  injuries 
by  illegal  discrimination.  Had  he  found 
no  culpability  in  one  of  them,  the  decree 
would  necessarily  have  not  gone  against 
the  innocent  defendant.  The  material  facts 
found  in  the  equity  case  were  therefore 
conclusive  in  a  subsequent  action  against 
both  or  either  of  the  defendants,  for  torts 
are  joint  and  several;  one  may  be  answer- 
able for  the  wrong  done  by  both  tort  feas- 
ors,— it  cannot  be*  apportioned.  Phila- 
delphia V.  Collins,  68  Pa.  106. 

If  there  is  anything  settled  in  the  law 
of  this  state,  it  is  that  a  judgment,  sen- 
tence, or  decree  of  a  court  of  competent 
jurisdiction  is  conclusive,  not  only  as  to 
the  judgment  or  decree,  but  of  every  fact 
directly  or  necessarily  adjudicated,  or  which 
was  necessarily  involved  in  or  was  material 
to  the  adjudication.  That  principle  is  set- 
tled by  a  beadroll  of  cases  decided  by  this 
court.  The  rule  applies  as  well  tb  decrees 
in  equity  as  to  judgments  at  law.  West- 
cott  V.  Edmunds,  68  Pa.  34;  Columbia  Nat. 
BanI?  V.  Dunn,  207  Pa.  648,  66  Atl.  1087 ; 
Klick  V.  Gernert,  220  Pa.  603,  69  Atl.  1034. 
In  the  equity  suit,  the  right- to  the  siding 
and  switching  connections,  the  discrimina- 
tion in  not  furnishing  them,  the  date  of 
the  discrimination,  and  every  other  fact 
material  to  the  adjudication,  were  directly 
involved,  and  were  found  against  the  de- 
fendants. The  present  action  was  brought 
to  recover  damages  for  the  illegal  discrimi- 
nation, and  the  equity  proceeding  is  set  up 
in  the  plaintiff's  statement,  and  the  record 
was  put  in  evidence  on  the  trial  of  the 
cause.  That  decree  remains  unimpeached, 
and  is  therefore  conclusive  as  to  all  facts 
material  to  support  it.  The  facts  thus 
found  by  the  chancellor  are  therefore  con- 
clusively evidential  that  the  plaintiff  was 
denied  a  siding  and  switching  Cbnnections 
with  the  defendant  companies'  railroad 
after  a  specific  demand  in  May,  1006,  and 
a  refusal  in  June,  1906,  and  that  the  de- 
fendants, in  furnishing  siding  facilities  to 
competitors  of  the  plaintiff,  and  refusing 
such  facilities  to  her,  under  conditions  and 
circumstances  similar  in  all  essential  points, 
were  guilty  of  illegal  discrimination,  in 
violation  of  the  provisions  of  the  Constitu- 
tion of  Pennsylvania,  and  of  the  act  of 
June  4,  1883. 

While  the  plaintiff  may,  under  the  law, 
rely  upon  the  finding  by  the  chancellor  that 
a  demand  was  made  by  her  upon  the  dc- 
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fendant  company  to  install  the  siding,  yet 
she  is  not  compelled  to  do  so,  as  there  ia 
positive  evidence  by  an  official  of  the  oper- 
ating company,  given  on  the  trial  of  the 
present  action,  that  a  demand  was  made, 
and  when  it  was  made.  A  reading  of  the 
testimony  discloses  that,  both  upon  the  ex- 
amination in  chief  and  cross-examination 
of  the  witnesses,  with  one  exception,  the 
parties  treated  the  demand  and  date  there- 
of by  the  plaintiff  as  an  established  fact. 

Mr.  Stackhouse,  superintendent  of  the 
operating  company,  was  called  as  a  wit- 
ness by  the  defendant,  and  while  on  the 
stand  testified  as  follows: 

Mr.  Sadler:  Q.  At  the  time  demand  waa 
originally  made  by  Miss  Moser  for  the  in- 
stallation of  the  siding,  your  double  track- 
ing had  not  begun  around  Bowmansdale, 
had  it?    .    .    . 

A.  Her  application  was  made  for  a  sid- 
ing before  my  time.  I  have  her  first  ap- 
plication on  file  here.  It  was  before  my 
time;  but  shortly  after  I  came  there  she 
communicated  with  me  concerning  this  sid- 
ing, as  well  as  Mr.  McKeehan.  I  have  a 
number  of  those  letters  here. 

Mr.  Wetzel:  Q.  When  was  the  first  ap- 
plication— ^have  you  the  first  letter? 

A.  May  13,  1906.  I  guess  it  is  1904. 
I  am  not  certain  whether  it  is  1904  or 
1906. 

It  also  appears  in  the  testimony  offered 
in  this  case  that  the  siding  was  constructed 
in  pursuance  of  the  compulsory  proceeding 
in  equity  resulting  in  the  decree  compel- 
ling its. installation.  It  is  contended,  how- 
ever, that  in  the  ruling  which  is  the  sub- 
ject of  the  first  assignment  of  error  the 
learned  judge  relied  for  this  fact  upon  the 
findings  in  the  equity  case.  Concede  that 
he  did,  the  testimony  above  quoted,  given 
subsequently  to  his  ruling,  cured  any  er- 
ror which  might  have  arisen  upon  his  rely- 
ing upon  the  equity  proceeding.  It  will  be 
observed  that  the  last  answer  in  the  testi- 
mony quoted  was  given  in  response  to  a 
question  by  appellant's  counsel.  The  ap- 
pellant company,  therefore,  is  not  in  a  posi- 
tion to  raise  the  question  that  the  plain- 
tiff failed  to  show  in  the  present  action 
that  a  demand  was  made  upon  it  for  the 
siding. 

The  reversal  of  the  judgment  of  the  court 
below  on  the  ground  of  the  nonliability  of 
the  lessor  company  by  reason  of  the  prior 
lease  is,  I  submit,  sustained  neither  by  rea- 
son nor  precedent,  and  establishes  a  prin- 
ciple fraught  with  the  gravest  consequences 
to  the  property  owners  of  the  state.  X 
would  affirm  the  judgment. 
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HjLinois  supreme:  court. 

HARRY   W.    STANDIDGE 

V. 

CHICAGO  RAILWAYS  COMPANY,  Appt 

(264  111.  624,  98  N.  E.  963.) 

Coarts  —  Jurisdiction  to  enforce  attor- 
neys'  lien. 

1.  Courts  of  law  as  well  as  of  equity  bave 
jurisdiction  to  enforce  attorneys'  liens,  un- 
der a  statute  providing  that  any  court  of 
competent  jurisdiction  shall,  on  petition, 
adjudicate  the  rights  of  the  parties  and  en- 
force the  lien. 

Jury  —  right  —  enforcement  of  attor- 
neys' lien. 

2.  Ihe  constitutional  right  to  trial  by 
jury  does  not  extend  to  a  proceeding  to  en- 
force an  attorneys*  lien. 


Procedure  —  uniformity  —  enforcement 
of  attorneys'   lien. 

3.  A  statute  permitting  attorneys'  liens 
to  be  enforced  in  any  court  of  competent 
jurisdiction,  by  petition  filed  in  the  cause 
of  the  client  wherein  the  employment  is 
made,  does  not  violate  a  constitutional  re- 
quirement of  uniform  procedure. 

Attorney  —  lien  —  settlement  of  claim 
—  money  recovered. 

4.  Money  paid  to  a  litigant  in  settlement 
of  a  claim  is  recovered,  within  the  meaning 
of  a  statute  giving  an  attorneys'  lien. 

Same  —  special  legislation  —  constitu- 
tionality. 

6.  A  statute  conferring  attorneys'  liemi 
is  not  unconstitutional  special  legislation 
because  it  applies  only  to  attorneys  at  law, 
since  those  who  follow  that  profession  form 
a  class  constituting  a  proper  basis  for  leg- 
islation. 


Note.    —    Constitutionality    of    statntea 
^providing  for  attorneys*  liens. 

There  have  been  but  few  cases  prior  to 
STANDIDGE  V.  CHICAGO  R.  Co.,  wherein  the 
question  has  been  raised  as  to  the  consti- 
tutionality of  statutes  providing  for  attor- 
neys' liens,  and  so  far  as  similar  objections 
may  have  been  urged  against  the  consti- 
tutionality of  such  acts  tlie  cases  are  in  ac- 
cord. 

In  O'Connor  v.  St.  Louis  Transit  Co.  198 
Mo.  622,  116  Am.  St.  Rep.  495,  97  S.  W. 
16Q,  8  Ann.  Cas.  703,  an  action  to  recover 
on  a  percentage  contract  for  services  ren- 
dered in  a  negligence  action,  an  act  provid- 
ing for  an  attorneys'  lien  on  judgments 
was  attacked  as  unconstitutional,  on  the 
ground,  first,  that  it  was  a  special  law; 
second,  that  it  deprived  one  of  his  rights 
without  due  process  of  law;  third,  that  it 
was  restrictive  of  the  right  to  contract.  In 
holding  these  contentions  untenable,  and 
declaring  that  the  act  is  constitutional,  and 
that  the  lien  attached  to  a  compromise 
agreement  entered  into  between  the  plain- 
tiff and  defendant  in  the  negligence  action, 
the  court  said:  "It  is  clearly  not  class  leg- 
islation. .  .  .  This  act  undertakes  to 
cover  a  certain  class  of  persons  engaged  in 
a  particular  profession.  It  does  not  under- 
take to  select  any  particular  person  in 
that  class,  but  applies  to  all  alike  who  fall 
within  the  class  of  attorneys  at  law.  .  .  . 
It  is  now  no  longer  an  open  question  in  the 
courts  of  this  state,  that  legislation  appli- 
cable to  a  particular  class  is  not  violative 
of  the  constitutional  provision  which  pro- 
hibits the  enactment  of  special  laws.  That 
lawyers  in  this  state  belong  to  a  particular 
class  we  think  there  can  be  no  dispute,  and 
we  can  see  no  reason,  even  though  they  be 
only  lawyers,  why  legislation  which  deals 
in  a  general  way  with  the  affairs  of  that 
class  should  be  held  unconstitutional.  We 
have  legislation  in  this  state  respecting 
other  classes  of  persons,  such  as  fellow  serv- 
ants, mechanics,  landlords,  bankers,  insur- 
ance laws,  and  other  legislation  which  have 
reference  to  only  one  line  of  trade  or  class 
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of  persons,  yet  wherever  these  laws  have 
been  in  judgment  before  the  courts  of  this 
stAte,  they  have  been  held  constitutional 
and  valid.  .  .  .  While  the  business  of 
these  classes  may  be  essentially  different, 
we  are  unable  to  assign  any  l^gal  valid  rea* 
son  why  a  distinction  should  be  made 
against  the  legal  profession." 

Nor  were  they  able  to  give  assent  to  the 
insistance  that  this  act  restricts  or  de* 
stroys  the  defendant's  right  to  contract. 
"The  provisions  of  this  act  simply  create 
a  lien  upon  the  cause  of  action  in  favor  of 
the  attorney  at  law,  and  require  of  the  de- 
fendant, after  due  notice,  which  creates 
such  lien,  in  dealing  with  the  party  as 
to  such  cause  of  action,  as  such  Hen 
shall  be  respected.  ...  It  does  not 
deprive  him  of  the  right  to  make  a 
settlement,  but  in  making  such  settlement 
it  simply  requires  that  he  shall  take  into 
consideration  the  fact  that  the  attorney  at 
law  has  a  lien  upon  the  cause  of  action, 
and  if  such  lien  is  ignored  he  will  be  re- 
quired to  account  to  him  in  an  action  at 
law  for  the  amount  of  such  lien." 

The  act  was  also  vigorously  assailed  on 
the  ground  that  it  tended  to  lead  to  the 
commission  of  unprofessional  acts  on  the 
part  of  attorneys,  and  it  was  said  that, 
though  this  may  be  true  in  some  instances, 
the  profession  of  law,  when  practised  upon 
a  high  plane,  is  an  honorable  one,  and  an 
act  presumably  enacted  for  the  benefit  of 
honorable  practising  lawyers  should  not 
be  declared  invalid  for  the  reason  that  in- 
stances may  arise,  by  reason  of  the  law, 
which  enable  some  of  the  less  reputable  at- 
torneys to  do  acts  which  are  not  commend- 
able along  professional  lines. 

And  in  Taylor  v.  St.  Louis  Transit  Co. 
198  Mo.  715,  97  S.  W.  155,  where  the  same 
arguments  were  urged  against  the  consti- 
tutionality of  the  same  act,  the  court  fol- 
lowed O'Connor  v.  St.  Louis  Transit  Co. 
supra,  in  upholding  the  constitutionality  of 
the  act. 

And  also  in  Taylor  v.  St.  Louis  Mer- 
chants' Bridge  Terminal  R.  Co.  207  Mo. 
495,  105  S.  W.  740,  the  same  act  was  de- 
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Same  —  property  right  —  Interference 
— Talidlty. 

6.  A  statute  giving  attorneys'  liens  on 
money  recovered  by  their  clients  is  not  un- 
constitutional as  depriving  their  adversa- 
ries of  a  property  right  to  buy  their  peace 
by  making  contracts  of  settlement, 

(June  21,  1912.)  ' 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Cook  County 
in  plaintiff's  favor  in  a  proceeding  to  en- 
force an  attorneys'  lien.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  R.  Gallliams,  with  Messrs. 
John  W.  Walsh  and  Frank  Ii.  Kriete, 
for  appellant: 

At  the  time  of  the  enactment  of  the 
attorneys'  lien  law  of  1009,  an  attorney 
had  no  Jien  for  his  fees,  and  his  client  had 
the  righi  to  dismiss  his  suit  and  settle  his 
case,  and  the  defendant  had  the  right  to 
buy  his  })eace. 

Henchey  y.  Chicago,  41  III.  136;  Cam- 
eron V.  Boeger,  102  111.  App.  649;  North 
Chicago  Street  R.  Co.  v.  Ackley,  171  111. 
100,  44  L.R.A.  177,  49  N.  E.  222. 

A  court  of  law  has  no  jurisdiction  to  en- 
force an  attorneys'  lien;  it  belongs  exclu- 
sively to  a  court  of  chancery. 

1  Pom.  Eq.  Jur.  §  167;  25  Cyc  681,  682; 
Cairo  &  V.  R.  Co.  v.  Fackney,  78  111.  116; 
National  Bank  v.  Patterson,  200  111.  215, 
65  N.  E.  687;  West  Chicago  Park  v.  West- 
ern  Granite   Co.   200   111.   527,   66   N.   E. 


37;  Gilchrist  v.  Helena  H.  S.  k  Smelter 
R.  Co.  58  Fed.  708;  Turnes  v.  Brenckle,  249 
111.  394,  94  N.  E.  405. 

There  is  no  authority  of  law  for  an  at- 
torney filing  a  petition  to  enforce  his  lieii 
for  fees  in  his  client's  cause,  and  if  the  at- 
torneys' lien  law  of  1000  be  constioied  to 
authorize  the  filing  of  such  a  petition,  it 
is  unconstitutional. 

Clowry  V.  Holmes,  238  III.  677,  87  N.  E. 
303;  David  v.  Commercial  Mut.  Acci.  Co. 
243  111.  43,  00  N.  E.  286;  People  v.  Hiber- 
nian Bkg.  Asso.  246  111.  622,  02  N.  E.  305; 
People  ex  rel.  Ely  v.  Rumsey,  64  111.  44, 

Even  if  the  attorneys'  lien  law  of  1009 
is  constitutional,  there  can  .be  no  lien  in 
this  case,  because  there  was  no  money  or 
property  recovered  in  the  sense  in  which 
the  word  "recovered"  is  used  in  the  attor- 
neys' lien  law. 

Lapham  v.  Almy,  13  Allen,  301;  Atchi- 
son V.  Owensboro,  114  Ky.  706,  71  S.  W. 
864;  North  Chicago  Street  R.  Co.  v.  Ack- 
ley, 171  111.  100,  44  L.R.A.  177,  40  N.  E. 
222. 

The  attorneys'  lien  law  of  1000  is  uncon- 
stitutional and  void. 

Board  of  Education  y.  Blodgett,  155  111. 
441,  31  L.R.A.  70,  46  Am.  St.  Rep.  348,  40 
N.  E.  1025 ;  Fish  v.  Farwell,  160  111.  236,  43 
N.  E.  367;  Frorer  v.  People,  141  111.  171, 
16  L.R.A.  402,  31  N.  E.  305;  Ramsey  v. 
People,  142  111.  880,  17  L.R.A.  853,  32  N.  E. 
364;  Braceville  Coal  Co.  v.  People,  147  111. 
66,  22   L.R.A.  340,   37  Am.  St.  Rep.  206, 


clared  constitutional  on  authority  of  Taylor 
V.  St.  Louis  Transit  Co.  and  O'Connor  v.  St. 
Louis  Transit  Co.  supra. 

And  again  in  Wait  v.  Atchison,  T.  &  S. 
F.  R.  Co.  204  Mo.  491,  103  S.  W.  60,  it  was 
said  that,  since  the  decisions  .in  O'Connor  v. 
St.  Louis  Transit  Co.  and  Taylor  v.  St. 
Louis  Transit  Co.  supra,  it  may  be  consid- 
ered as  settled  that  the  attorneys'  lien  act 
of   1001   is  constitutional. 

In  Illinois  C.  R.  Co.  v.  Wells,  104  Tenn 
706,  50  S.  W.  1041,  an  action  to  recover  for 
services  rendered  in  a  negligence  action,  an 
act  giving  attorneys  of  record  in  actions 
brought  in  courts  of  record,  a  lien  for  fees 
upon  a  right  of  action  from  the  date  of  the 
institution  of  the  suit,  or  of  subsequent  em- 
ployment of  attorney  with  notice  of  that 
fact,  was  declared  constitutional  and  valid, 
and  it  was  held  that  the  lien  attached  to  a 
compromise  agreement  entered  into  between 
tlie  parties  to  a  negligence  action.  The 
grounds  upon  which  the  constitutionality  of 
the  act  was  attacked  were  that  it  created 
a  new  right  without  prescribing  a  remedy; 
that  it  declared  a  lien  on  a  right  of  action 
after  suit  commenced,  and  unduly  deprived 
plaintiff  of  control  of  his  suit,  and  made 
nil  defendants  in  suits  brought  in  courts  of 
record  liable  for  the  fees  of  plaintiffs  at- 
torneys. The  court  said:  "We  are  unable 
to  discover  that  any  of  the  objections  urged 
AO  L.R.A. (X.S.) 


against  the  act  make  it  unconstitution- 
al. .  .  .  It  is  true  as  suggested  that 
the  present  act  does  not  prescribe  any 
method  for  the  enforcement  of  the  lien  de- 
clared; yet  that  omission  does  not  render 
the  act  unconstitutional,  since  there  is  no 
provision  in  the  organic  law  requiring  that 
acts  granting  new  rights  shall  likewise  pro- 
viJe  new  remedies.  That  statute  wopld  un- 
doubtedly have  been  more  complete  within 
itself,  and  more  simple  in  its  application,  if 
that  omission  had  been  supplied;  never- 
theless, it  was  manifestly  within  the  legis- 
lative power  to  declare  the  lien  without 
more,  and  leave  the  enforcement  of  it  to 
the  general  law  in  reference  to  liens,  as  was 
in  fact  done  Nor  was  it  beyond  the  power 
of  the  legislature  to  declare  a  lien  on  a 
'right  of  action'  after  suit  commenced.  It 
may  be  conceded  that  a  right  of  action  is  'an 
intangible,  incorporeal  something,'  but  that 
concession  does  not  justify  the  insistence 
that  the  act  is  therefore  violative  of  the 
Constitution.  That  instrument  does  not 
limit  legislation  to  matters  tangible  and 
corporeal."  And  in  answer  to  the  other  ob- 
jections urged,  it  was  said  that  "since  the 
passage  of  this  art,  as  before,  plaintiff  may 
prosecute  or  compromise  or  dismiss  his  suit 
at  will;  and  the  defendant  is  liable  only  for 
such  sum  as  may  be  adjudged  or  stipulated 
in  the  plaintiff's  favor."  J.  H.  B. 
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35  N.  E.  62;  Campbell  ▼.  Holt,  115  U.  S. 
e20,  29  L.  ed.  483,  6  Sup.  Ct.  Rep.  209; 
Kipp  Y.  Elwell,  65  Minn.  525,  33  L.R.A. 
435,  68  N.  W.  105 ;  Gillespie  v.  People,  188 
ni.  176,  52  L.R.A.  283,  80  Am.  St.  Rep. 
176,  58  N.  E.  1007;  Bailey  v.  People,  190 
111.  28,  54  L.R.A.  838,  83  Am.  St.  Rep.  116, 
60  N.  £.  98;  Harding  ▼.  People,  160  111. 
450,  32  L.R.A.  445,  52  Am.  St.  Rep.  344, 
43  N.  E.  624;  Eden  ▼.  People,  161  111.  296, 
82  L.R.A.  659,  52  Am..  St.  Rep.  365,  43  N. 
E.  1108;  State  v.  Julow,  129  Mo.  103,  ^9 
L.R.A.  257,  50  Am.  St.  Rep.  443,  31  S.  W. 
781;  Lippman  v.  People,  175  111.  101,  51 
N.  E.  872,  11  Am.  Crim.  Rep.  356;  Ruh- 
strat  ▼.  People,  185  111.  133,  49  L.R.A.  181, 
76  Am.  St.  Rep.  30,  57  N.  E.  41,  12  Am. 
Crim.  Rep.  453. 

Messrs.  David  K.  Tone,  Henry  M. 
Ash  ton,  and  Richard  J.  Cooney,  for  ap- 
pellee : 

A  court  of  law  has  jurisdiction  to  en- 
force attorneys'  liens. 

Cairo  &  V.  R.  Co.  v.  Fackney,  78  111. 
116;  Ackerman  ▼.  Ackerman,  14  Abb.  Pr. 
229;  Re  King,  168  N.  Y.  53,  60  N.  E.  1054. 

An  attorneys'  lien  may  be  enforced  in  the 
client's  cause  where  the  services  are  ren- 
dered. 

Johnson  v.  Breckinridge,  4  Ky.  L.  Rep. 
994;  Fischer-Hansen  v.  Brooklyn  Heights 
R.  Co.  173  N.  Y.  492,  66  N.  E.  395 ;  Acker- 
man V.  Ackerman,  14  Abb.  Pr.  229;  Peri 
V.  New  York,  C.  &  H.  R.  R.  Co.  152  N.  Y. 
521,  46  N.  E.  849;  Grand  Rapids  &  I.  R. 
Co.  ▼.  Cheboygan  Circuit  Judge,  161  Mich. 
181,  137  Am.  St.  Rep.  495,  126  N.  W.  66; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Ginther,  96 
Tex.  295,  72  8.  W.  166;  Wait  v.  Atchison, 
T.  &  S.  F.  R.  Co.  204  Mo.  491,  103  S.  W. 
60 ;  Miedreich  v.  Rank,  40  Ind.  App.  393,  82 
N.  E.  117;  Farmer  ▼.  Stillwater  Water  Co. 
108  Minn.  41,  121  N.  W.  418;  Reynolds  v. 
Reynolds,  10  Neb.  574,  7  N.  W.  322 ;  How- 
ard v.  Osceola,  22  Wis.  453;  Potter  t. 
Ajax  Min.  Co.  22  Utah,  273,  61  Pac.  999. 

The  word  "recovered,"  as  used  in  the 
attorneys'  lien  law,  should  be  construed 
to  mean  any  money  or  property  received 
by  the  client  on  account  of  his  cause  of 
action,  whether  by  litigation  or  compromise. 

Powell  V.  Powell,  84  Va.  415,  4  S.  E. 
744;  People  ex  rel.  Bussey  v.  Gaulter,  149 
111.  39,  36  N.  E.  576. 

The  attorneys'  lien  law  of  1909  is  consti- 
tutional. 

Fischer-Hansen  v.   Brooklyn  Heights  R. 
Co.  173  N.  Y.  492,  66  N.  E.  395 ;  O'Connor 
▼.  St.  Louis  Transit  Co.  198  Mo.  622,  115 
Am.   St.   Rep.  405,  97  S.  W.   150,   8  Ann. 
Cas.    703;    Wait   v.   Atchison,   T.   A   S.   F.  I 
R.  Co.  204  Mo.  491,  103  S.  W.  60;  4  Cyc. ' 
1006,  note  42. 
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Vickers,  J.,  deliyered  the  opinion  of  the 
court: 

John  F.  Cleary  commenced  an  action  at 
law  in  the  superior  court  of  Cook  county 
against  the  receivers  of  the  Chicago  Rail- 
ways   Company,    to    recover   compensation 
for  a  personal  injury  alleged  to  have  been 
sustained  by  him  through  the  negligence 
of  the  receivers  of  said  Chicago  Railways 
Company.     The   defendants   appeared   and 
pleaded  to  the  declaration.     The  appellee, 
Harry  W.  Standidge,  was  the  attorney  for 
Cleary   in  that   cause.     Pending  the  liti- 
gation the  receivers  of  the  Chicago  Rail- 
ways  Company  were  discharged,   and  the 
Chicago    Railways    Company    appeared    in 
said  cause,   and  became  obligated  to  pay 
anything  that  the  plaintiff  in  said  cause 
was  entitled  to  recover.     After  Standidge 
was  employed,  and  before  any  adjustment 
was  made  of  Cleary's  claim,  he  served  upon 
the  receivers  a  written  notice  claiming  a 
lien  for  one  third  of  any  amount  of  money 
that  might  be  collected  or  paid  on  settle- 
ment of  Cleary's  claim,  in  accordance  with 
the  proviso  of  §  1  of  the  attorneys'  lien  law, 
enacted   in    1900.     Laws   of   1909,    p.    97. 
After  the  service  of  said  notice,  and  after 
appellee  had  been  representing  Cleary  for 
about  one  year  in  the  prosecution  of  said 
claim,  a  settlement  was  made  on  behalf  of 
the     Chicago     Railways     Company     with 
Cleary,  and  he  was  paid  $900  and  signed  a 
stipulation  in  pursuance  of  which  his  case 
against  the  appellant  was  dismissed  with- 
out  costs.     The    order   of   dismissal   was 
entered  on  August  21,   1911.     Two   days 
later,  on  August  23d,  appellee,  Standidge, 
filed  a  petition  entitled  "In  the  Cause  of 
Cleary    v.    Chicago    R.    Co."    alleging    his 
contract  with  Cleary,  notice  served  of  his 
claim  of  lien,  alleging  that  said  claim  had 
been  settled  with   his   client   without  his 
knowledge  or  consent,  and  claiming  a  lien 
for  his  fees  under  his  contract,  in  accord- 
ance with  the  attorneys'  lien  law  of  1909. 
On   August   30th   appellant  appeared   and 
filed  its  answer  to  appellee's  petition,  which 
said  answer  was  joined  in  by  the  receivers 
of  the   Chicago  Railways  Company.     The 
answer  admitted  that  appellee  had  begun 
and  filed  suit  as  the  attorney  for  Cleary, 
but  denied  that  he  had  any  contract  to  com- 
mence and  prosecute  said  cause.     The  an- 
swer admitted  the  service  of  notice  and  the 
settlement   with    Cleary    and    payment   to 
him  of  $900,  but  denied  that  appellee  is 
entitled  to  any  lien,  as  against  appellant, 
for  any  sum  of  money,  because,  as  alleged 
in  said  answer,  the  attorneys'  lien  law  is 
unconstitutional  and  void,  as  being  repug- 
nant to  §  2  of  article  2,  and  §  22  of  article 
4,    of    the    Constitution    of    Illinois.      The 
record  shows  that,  after  the  petition  was 
amended,  the  cause  came  on  to  be  heard 
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upon  evidence  before  ihe  court,  which  re- 
suited  in  a  finding  in  favor  of  appellee 
and  against  appellant,  and  the  rendition  of 
a  judgment  for  $300,  which  appellant  was 
ordered  to  pay,  and  in  default  of  such 
payment  an  execution  was  ordered  to  issue. 
It  is  to  obtain  a  review  of  this  judgment 
that  the  present  appeal  is  prosecuted. 

Appellant  relies  upon  the  following 
points  as  grounds  for  a  reversal  of  the 
judgment  below:  First,  that  a  court  of 
law  has  no  jurisdiction  to  enforce  an  at- 
torneys' lien,  such  lien  being  enforceable 
only  in  a  court  of  equity;  second,  such  lien, 
under  the  act  of  1909,  cannot  be  enforced 
by  petition  in  the  client's  cause;  third,  no 
money  or  property  was  "recovered"  in  this 
cause,  in  the  sense  in  which  that  word 
is  used  in  the  attorneys'  lien  law;  fourth, 
the  attorneys'  lien  law  of  1909  is  unconsti- 
tutional and  void;  fifth,  the  finding  that 
appellee  was  employed  as  the  attorney  of 
Gleary  is  not  established  by  a  preponder- 
ance of  the  evidence. 

It  will  be  observed  that  the  first  four 
assignments  of  error  above  enumerated  raise 
questions  of  law.  The  fifth  assignment 
raises  a  question  of  fact,  which  may  be  dis- 
posed of  without  discussion,  since  a  con- 
sideration of  the  evidence  sustains  appel- 
lee's averment  that  he  was  employed  under 
a  contract  by  which  he  was  to  receive  one 
third,  of  whatever  amount  was  collected  on 
said  claim.  The  four  legal  questions  will 
be  considered  in  the  order  in  which  they 
are  above  stated. 

First.  Appellant's  first  contention  is  that, 
even  if  the  attorney's  lien  law  be  valid,  the 
lien  thereby  created  can  only  be  enforced 
in  a  court  of  equity.  Appellant's  conten- 
tion in  support  of  this  assignment  of  error 
is  that  the  enforcement  of  liens  ordinarily 
belongs  to  the  jurisdiction  of  courts  of 
equity;  and  cases  are  cited  holding  that, 
where  a  statute  creates  a  lien  and  makes 
no  provision  as  to  how  it  may  be  enforced, 
courts  of  equity  will  take  jurisdiction  to 
enforce  such  liens.  The  case  of  Cairo  & 
V,  R.  Co.  V.  Fackney,  78  111.  116,  is  relied 
on  by  the  appellant  in  support  of  its  posi- 
tion on  this  point.  That  was  an  action  of 
assumpsit  brought  by  the  plaintiff  against 
the  railroad  company  upon  a  claim  that 
the  plaintiff  had  for  money  which  he  had 
advanced  to  various  employees  of  the  com- 
pany, and  others  who  had  furnished  sup- 
plies and  material  in  the  construction  of 
the  railroad.  Under  the  statute  then  in 
force  (Rev-  Stat.  1874,  H  61,  p.  671),  all 
persons  who  furnished  labor  or  material 
in  the  construction  or  maintenance  of  a 
railroad  were  given  a  lien  upon  the  prop- 
erty of  the  railroad  corporation  superior 
to  all  other  liens.  Tlie  court,  in  rendering ' 
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judgment  on  the  action  at  law,  found  and 
adjudged  that  the  plaintiff  was  entitled  to  a 
lien  for  the  amount  found  due  him  upon  all 
of  the  property  of  the  railroad  company. 
Upon  the  appeal  of  the  railroad  company, 
this  court  held  that,  while  the  open  accounts 
of  laborers  and  others  against  the  railroad 
company  might  be  assigned  in  equity,  they 
were  not  assignable  at  law,  and  in  no  event 
could  they  be  so  assigned  as  to  transfer 
the  statutory  lien  to  the  assignee.  Having 
thus  disposed  of  the  case  by  holding  that 
Fackney  had  no  lien  whatever,  it  was  fur- 
ther said  that,  if  such  lien  existed,  it  could 
only  be  enforced  in  a  court  of  equity. 

Appellant  also  cites  National  Bank  ▼. 
Petterson,  200  111.  215,  65  N.  E.  687,  and 
West  Chicago  Park  Comrs.  v.  Western  Gran- 
ite Go.  200  111.  627,  66  N.  E.  37.  Both  of 
thcM  cases  arose  under  §  24  of  the  mechan- 
ics' lien  law.  That  section  of  the  statute 
creates  a  lien  upon  "money,  bonds,  or  war- 
rants due  or  to  become  due"  a  contractor 
for  a  public  improvement,  in  favor  of  any 
person  who  may  have  furnished  any  mate- 
rial, apparatus,  fixtures,  machinery,  or 
labor  to  such  contractor  for  such  improve- 
ment, and  provides  for  notice  of  the  claim 
to  be  given  to  the  officials  of  the  municipal- 
ity whose  duty  it  is  to  pay  the  contractor. 
The  statute  also  provides  that  it  shall  be 
the  duty  of  the  officials,  when  so  notified, 
to  withhold  a  sufficient  amount  of  money 
to  pay  such  claim,  and  also  provides  that 
any  officer  violating  the  duty  imposed  upon 
him  shall  be  liable  in  an  action  on  his  offi- 
cial bond,  in  favor  of  the  person  having 
such  claim,  for  any  damages  resulting  from 
a  failure  to  withhold  a  sufficient  amount  of 
funds  to  pay  such  claim.  The  contention 
there  was  that  the  statute  making  the  offi- 
cer liable  on  his  official  bond,  for  the 
amount  of  damages  sustained  by  a  person 
furnishing  material  or  labor  to  the  con- 
tractor, was  an  exclusion  of  the  right  to 
file  a  bill  in  equity  to  enforce  the  lien. 
This  contention  was  not  sustained,  and  it 
was  held  that  a  court  of  equity  had  juris- 
diction to  enforce  the  lien  against  the 
municipality,  notwithstanding  the  remedy 
against  the  officers  personally  upon  their 
official  bonds.  It  was  held  in  the  Petterson 
Case  that  the  remedy  by  suit  upon  the  bond 
by  the  officer  was  not  an  enforcement  of 
the  lien,  and  did  not  in  any  way  affect  the 
right  of  the  claimant  to  maintain  his 
bill  in  equity  against  the  municipality  or 
the  person  into  whose  hands  the  funds,  sub- 
ject to  such  lien,  had  been  placed. 

None  of  the  above  cases  are  in  point 
here.  They  all  recognize  the  power  of  the 
legislature  to  provide  other  methods  of 
enforcing  a  lien  than  by  a  resort  to  a  court 
of  equitv.    The  attorneys'  lien  law  contains 
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the  following  provision:  "On  petition  filed 
by  such  attorneys  or  their  clients,  any  court 
of  competent  jurisdiction  shall,  on  not 
less  than  five  days'  notice  to  the  adverse 
party,  adjudicate  the  rights  of  the  parties 
and  enforce  such  lien  in  term  time  or  va- 
cation." Without  this  language  in  the  act, 
undoubtedly  a  court  of  equity  would  be  the 
only  court  that  would  have  jurisdiction  to 
enforce  such  liens.  The  legislature  must 
be  presumed  to  have  used  the  language 
above  quoted  for  some  purpose.  If  appel- 
lant's position  is  sustained,  and  a  court 
of  equity  is  the  only  court'  that  has  juris- 
diction to  enforce  the  lien,  then  the  clause 
above  quoted  has  no  effect.  The  clause 
above  quoted  was  manifestly  used  by  the 
legislature  to  confer  jurisdiction  to  en- 
force such  lien  upon  courts  that  could  not 
exercise  it  without  such  provision.  The 
provision  for  enforcing  the  lien  by  petition 
and  on  five  days'  notice  strengthens  the 
conclusion  that  the  legislature  intended 
this  jurisdiction  should  be  exercised  by  law 
courts  as  well  as  courts  of  equity.  The  bill 
in  chancery  and  the  declaration  at  law  are 
usually  the  pleadings  by  which  those  re- 
spective jurisdictions  are  invoked,  while  a 
"petition"  is  common  to  both  courts. 

Appellant  further  contends  that  to  so 
construe  the  statute  as  to  authorize  a  court 
of  law  to  enforce  the  lien  by  petition  would 
deprive  the  defendant  of  the  right  of  trial 
by  jury,  and  the  case  of  Turnes  v.  Branckle, 
249  111.  394,  94  N.  E.  495,  is  relied  on  in 
support  of  this  branch  of  its  argument.  In 
the  case  cited  this  court  held  that  a  pro- 
vision of  the  mechanics'  lien  law  authoriz- 
ing a  court  of  chancery  to  enter  judgment 
for  the  amount  of  the  complainant's  claim 
in  case  it  was  found  that  no  lien  existed 
was  unconstitutional,  for  the  reason  that 
it  deprived  the  defendant  of  the  right  to 
a  trial  by  jury.  In  that  case  the  statute 
purported  to  confer  jurisdiction  upon  a 
court  of  chancery  in  a  matter  that  was 
purely  legal,  and  authorized  the  court  to 
adjudge  the  same  without  the  intervention 
of  a  jury,  or,  at  all  events,  with  the  aid 
of  a  Jury  whose  verdict  would  be  merely 
advisory.  The  distinction  between  a  verdict 
of  a  jury  in  a  law  court  and  one  in  chan- 
cery was  there  pointed  out,  and  it  was  held 
that  a  defendant  was  entitled  to  a  jury 
to  determine  the  issues  that  might  arise 
in  regard  to  a  claim  after  it  had  been 
ascertained  that  no  lien  existed,  and  to  a 
verdict  of  a  jury  that  was  binding  upon  the 
sourt,  and  not  merely  advisory,  as  a  ver- 
dict in  chancery  is  held  to  be.  There  is 
nothing  in  that  case  that  has  any  applica- 
tion to  the  facts  in  the  case  at  bar.  There 
the  complaint  was  that  the  statute  trans- 
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ferred  a  purely  legal  matter,  in  which  the 
defendant  had  a  right  to  a  jury  trial,  to  the 
chancery  court,  where  the  right  to  a  trial 
by  jury  did  not  exist  except  in  the  discre- 
tion of  the  court.  Here  the  complaint  is 
that  a  purely  equitable  matter,  in  which 
the  defendant  would  have  no  right  to  a 
jury  trial,  is  transferred  to  a  law  court, 
where  the  right  to  a  trial  by  jury  exists. 
The  constitutional  provision  that  "the  right 
of  trial  by  jury  as  heretofore  enjoyed  shall 
remain  inviolate"  means  that  the  right  to 
a  jury  trial  shall  continue  in  all  cases 
where  such  right  existed  at  common  law  at 
the  time  the  Constitution  was  adopted, 
but  that  constitutional  provision  has  never 
been  held  to  prohibit  the  legislature  from 
creating  new  rights  unknown  to  the  com- 
mon law,  and  provide  for  their  determi- 
nation without  a  jury.  Ibid.  Appellant 
concedes  that  the  attorneys'  lien  law  creates 
new  rights  which  have  heretofore  not  been 
recognized  in  this  state.  This  being  con- 
ceded, it  is  clearly  within  the  power  of 
the  legislature  to  provide  for  the  enforce- 
ment of  such  rights  without  a  jury  trial. 
This  same  objection  was  made  to  a  similar 
statute  of  the  state  of  New  York,  and  was 
there  determined  in  accordance  with  the 
views  above  expressed.  Ackerman  v.  Acker- 
man,  14  Abb.  Pr.  229;  Re  King,  168  N. 
Y.  53,  60  N.  E.  1054.  Appellant's  first 
assignment  of  error  cannot  be  sustained. 

Second.  Appellant  next  contends  that  an 
attorneys'  lien  cannot  be  enforced  by  peti- 
tion in  the  cause  of  the  client  wherein  the 
employment  is  made.  Appellant's  conten- 
tion is  that,  if  said  act  be  so  construed  as 
to  permit  the  filing  of  an  intervening  peti- 
tion in  the  client's  cause,  it  renders  the 
act  unconstitutional,  in  that  it  destroys 
the  uniformity  required  in  the  practice  of 
our  courts  of  the  same  class  or  grade.  We 
fail  to  see  any  force  in  this  contention 
The  statute  is  not  limited  to  any  particular 
court  or  class  of  courts,  but  the  petition 
may  be  filed,  under  the  statute,  in  "any 
court  of  competent  jurisdiction."  This 
would  include  any  court  of  record,  either 
of  law  or  chancery,  and  is  not,  therefore, 
limited  to  any  particular  court  or  class  of 
cases;  hence  it  cannot  be  said  to  violate 
the  uniform  procedure  required  by  our  Con- 
stitution. 

Third.  Appellant  contends  that  the  judg- 
ment in  this  case  should  be  reversed  be- 
cause there  was  no  money  "recovered"  in 
the  cause,  in  the  sense  in  which  that  word 
is  used  in  the  attorneys'  lien  law.  Appel- 
lant insists  that  the  word  "recover,"  where 
the  same  is  found  in  the  statute  under 
consideration,  must  be  limited  in  meaning 
to  money  recovered  as  the  result  of  a  for- 
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mal  judgment  or  decree  of  a  court.  The 
word  "recover"  is  often  used  in  the  sense 
of  "received"  or  "come  into  possession  of." 
It  is  so  used  in  §  2  of  our  statute  on 
injuries  (Hurd's  Rev.  Stat.  1009,  chap.  70), 
where  it  is  provided  that  "the  amount  re- 
covered in  every  such  action  shall  be  for 
the  exclusive  benefit  of  the  widow  and  next 
of  kin  of  such  deceased  person,  and  shall 
be  distributed,"  etc.  No  one  would  doubt 
that  money  received  by  way  of  compromise 
or  settlement  would  be  subject  to  distri- 
bution in  the  same  manner  and  to  the  same 
persons  as  it  would  if  it  were  collected  as 
the  result  of  a  judgment;  and  the  word  is 
also  used  in  the  same  sense  in  §  9  of  the 
dramshop  act  (Hurd's  Rev.  Stat.  1909, 
chap.  43).  The  language  of  the  act  under 
consideration  clearly  indicates  that  the 
word  "recover"  is  here  used  in  the  sense 
of  receive.  The  language  is,  "such  lien 
■hall  attach  to  any  verdict,  judgment,  or 
decree  entered,  and  to  any  money  or  prop- 
erty which  may  be  recovered,  on  account  of 
such  suits,  claims,  demands,  or  causes  of 
action,  from  and  after  the  time  of  service 
of  the  aforesaid  notice."  If  the  lien  only 
attached  when  there  had  been  a  judgment 
or  a  decree  entered,  the  latter  portion  of 
the  said  sentence,  "and  to  any  money  or 
property  which  may  be  recovered,"  etc., 
would  be  wholly  unnecessary.  Aside  from 
this,  if  the  statute  were  so  construed  as 
to  only  apply  when  a  judgment  was  ren- 
dered, it  would  fall  far  short  of  accomplish- 
ing the  purpose  which  the  legislature  mani- 
festly had  in  view  in  the  enactment  of 
this  statute.  Clearly  it  was  the  intention 
of  the  legislature  to  give  attorneys  a  lien 
from  and  after  the  service  of  notice  on  the 
defendant,  which  would  protect  them 
against  any  settlements  that  might  there- 
after be  made,  regardless  of  wliether  the 
suit  had  been  commenced,  was  pending, 
or  had  been  finally  determined  by  the 
rendition  of  a  judgment.  The  money  paid 
by  appellant  to  appellee's  client  in  settle- 
ment of  this  claim  was  money  "recovered," 
within  the  meaning  of  the  statute. 

Fourth.  Appellant's  final  contention  is 
that  the  statute  under  consideration  is  un- 
constitutional. Two  constitutional  objec- 
tions are  urged  against  the  act.  It  is  first 
said  the  act  is  special  legislation,  in  that 
it  only  applies  to  attorneys  at  law.  But 
little  need  be  said  in  answer  to  this  con- 
tention. Those  who  follow  the  legal  pro- 
fession constitute  a  class,  and  laws  may 
be  passed  applicable  only  to  members  of  a 
class,  where  the  classification  rests  upon 
some  disability,  attribute,  or  classification 
40  L.R.A.(N.S.) 


marking  them  as  proper  objects  for  the 
operation  of  such  special  legislation,  in  any 
case  wherein  such  local  or  special  legis- 
lation is  not  expressly  forbidden  by  the 
Constitution.  Gillespie  v.  People,  188  111. 
176,  62  L.R.A.  283,  80  Am.  St.  Rep.  176, 
58  N.  £.  1007;  Stame  v.  People,  222  III. 
189,  113  Am.  St.  Rep.  389,  78  N.  £.  61; 
Charles  J.  Off  &  Go.  v.  Morehead,  235  III. 
40,  20  L.R.A.(N.S.)  167,  126  Am.  St. 
Rep.  184,  85  N.  E.  264,  14  Ann.  Cas.  434; 
People  V.  Wilcox,  237  111.  421,  86  N.  E.  672. 
Laws  applicable  only  to  persons  following 
a  particular  profession  or  occupation  re- 
quiring skill  and  special  training  have  never 
been  supposed  to  be  open  to  the  consti- 
tutional objection  now  urged  against  this 
act.  Laws  applicable  only  to  physicians, 
architects,  pharmacists,  bankers,  inn  or 
tavern  keepers,  and  other  classes,  have  been 
enacted  and  are  now  in  force  in  this  state, 
and  we  are  not  aware  that  their  consti- 
tutionality has  been  seriously  questioned, 
especially  since  the  decision  of  this  court 
in  Meadowcroft  v.  People,  163  111.  56,  35 
L.R.A.  176,  54  Am.  St.  Rep.  447,  45  N.  E. 
991,  where  it  was  held  that  a  criminal  stat- 
ute applicable  only  to  bankers  was  not 
unconstitutional  because  applicable  only  to 
a  particular  class  of  persons. 

Appellant  also  assails  the  statute  un- 
der consideration  on  the  ground  that  it  de- 
prives persons  against  whom  suits  are 
brought  or  claims  held  by  attorneys  for  col- 
lection, of  their  constitutional  and  property 
right  to  buy  their  peace  by  making  con- 
tracts of  settlement.  This  argument  pro- 
ceeds upon  a  false  asstlmption.  The  stat- 
ute does  not  affect  the  right  of  the  defend- 
ants in  suits,  or  persons  against  whom 
claims  or  demands  are  held  for  collection, 
from  settling  the  same,  but  it  requires, 
after  notice,  that  in  making  such  settle- 
ment they  shall  take  into  account  the 
attorney's  claim  for  his  fees.  A  settle- 
ment may  be  made  with  a  claimant,  under 
this  statute,  to  the  same  extent  and  with 
like  effect  as  it  could  have  been  made  be- 
fore the  statute  was  enacted,  the  only  dif- 
ference being  thai  under  the  statute  a 
party,  in  settling  with  an  attorney's  client, 
must  take  into  account  his  liability  to 
the  attorney  for  whatever  amount  of  fees 
would  accrue  under  his  contract  at  the 
time  of  the  settlement.  This  same  conten- 
tion was  made  in  the  case  of  Fischer-Han- 
sen  v.  Brooklyn  Heights  R.  Co.  173  N.  Y. 
492,  66  N.  £.  305,  and  in  the  case  of 
O'Connor  v.  St.  Louis  Transit  Co.  198  Mo. 
C41,  115  Am.  St.  Rep.  495,  97  S.  W.  150,  8 
Ann.  Cas.  703;   and  in  both  cases  it  was 
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held  that  the  act  was  not  open  to  the  ob- 
jection   urged    against    it.      The    supreme 
court  of  Missouri,  in  disposing  of  this  ob- 
jection in  the  case  above  cited,  uses  the 
following    language:      "It    is   insisted   by 
appellant  that  this  act  restricts  or  destroys 
the  defendant's  right  to  contract.    We  are 
unable  to  give  our  assent  to  this  insistence. 
The  provisions  of  this  act  simply  create 
a  lien  upon  the  cause  of  action  in  favor 
of  the  attorney  at  law,  and  require  of  the 
defendant,  after  due  notice,  which  creates 
such   lien,    in   dealing  with   the   party   as 
to  such  cause  of  action,  that  such  lien  shall 
be  respected.    If  we  are  dealing  with  the 
owner   of  a  horse,   and  have  notice  that 
there  is  a  valid  subsisting  lien  upon  the 
horse,  we  would  not  contend  for  a  moment 
that  such  lien  could  be  ignored.     So  it* is 
in  respect  to  other  property.     In  dealing 
with  the  owner  of  it,  if  we  have  notice  of 
the  existence  of  a  lien,  such  lien  cannot 
be  ignored.     Is  there  any  difference  if  a 
defendant  has  notice  of  the  existence  of  a 
lien  of  an  attorney  upon  a  cause  of  action, 
and  the  instances  above  cited?     We  think 
not.     This  law  does  not  deprive  a  defend- 
ant of  any  of  his  rights.     When  the  lien 
is  created,  in  dealing  with  the  plaintiff  in 
respect  to  such  cause  of  action  he  must  act 
accordingly.     It  does  not  deprive  him  of 
the   right   to   make  a   settlement,   but   in 
making  such  settlement  it  simply  requires 
that  he  shall  take  into  consideration  the 
fact  that  the  attorney  at  law  has  a  lien 
upon  .the  cause  of  action,  and,  if  such  lien 
is  ignored,  he  will  be  required  to  account 
to  him  in  an  action  at  law  for  the  amount 
of  such  lien.     This  act  is  vigorously  fU9- 
sailed  by  learned  counsel  for  appellant  on 
the  ground  that  it  tends  to  lead  to  the  com- 
mission of  unprofessional  acts  on  the  part 
of  attorneys.     This  may  be  true  in  some 
instances,  but  the  profession  of  law,  when 
practised  upon  a  high  plane,  is  an  honorable 
one,  and  by  no  mean^  should   an  act  of 
the  general  assembly,  presumably  enacted 
for  the  benefit  of  the  honorable  practising 
lawyers  of  the  state,  be  declared  invalid 
for  the  reason  that  instances  may  arise,  by 
reason  of  the  law,  which  enable  some  of 
the   less   reputable   attorneys   to   do   acts 
which  are  not  conunendable  along  profes- 
sional lines.     In  our  opinion  this  law  is 
constitutional  and  valid." 

It  follows  from  what  has  been  said  that 
the  statute  under  consideration  is  not  open 
to  any  of  the  objections  urged  against  it, 
and  that  none  of  the  errors  assigned  by 
appellant  can  be  sustained. 

The  judgment  of  the  Superior  Court  of 
Cook  County  is  affirmed. 
iO  L.R.A.(N.S.) 
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STATE  OF  LOUISIANA 

V. 

EDWARD  BREFFEIHL,  Appt. 

(130  La.  004,  58  So.  763.) 

Voter  ~  preparation  of  ballot  —  Infor- 
matioii  as  to  politics  of  candidate.    ■ 

Requesting  assistance  to  determine  which 
names  on  a  primary  election  ballot  are 
politically  in  accord  with  the  voter  does  not 
subject  one  to  the  penalty  provided  for  any 
voter  who  shall  make  a  false  statement  as 
to  his  inability  to  mark  his  ballot,  where 
the  statute  provides  that  the  voter  shAll  be 
at  liberty,  if  he  is  unable  to  prepare  his 
own  ballot,  to  request  assistance. 

(May  6,  1912.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  District  Court  for  the 
Parish  of  Orleans  convicting  him  of  crime. 
Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Henriques  A  Otero,  J.  O.  Hen- 
riques,  C.  C.  Lnzenberg,  Adams  A  Gen- 
erelly,  and  Charles  Byrne  for  appellant. 
Mr.   Walter   Gnlon,   Attorney  General, 
I  for  the  State. 

Note.  ^  AssUHng  voter. 

Right  to  assistance. 

Persons  who  are  qualified  by  law  to  vote, 
but  because  of  some  disability  are  unable  to 
do  so  without  assistance,  are  entitled  to 
such  assistance,  subject,  of  course,  to  pro- 
visions and  restrictions  safeguarding  the 
ballot. 

Thus  in  Detroit  v.  Rush,  82  Mich.  532. 
10  L.R.A.  171,  46  N-.  W.  951,  it  is  held  that 
if  the  effect  of  the  election  law  was  to  de- 
prive those  who  cannot  read,  the  blind,  and 
cripples  who  cannot  walk,  of  the  opportuni- 
ty of  voting,  it  would  be  void,  as  they  are 
given  this  rieht  by  the  Constitution;  but 
that  mere  failure  to  provide  for  assistance 
to  such  voters  does  not  render  the  statute 
unconstitutional,  as,  in  the  absence  of  ex- 
press prohibition  against  assisting  such 
persons,  they  are  entitled  to  such  assistance 
as  is  necessary  to  enable  them  to  vote. 

In  Pearson  v.  Brunswick  County,  91  Va. 
322,  21  S.  E.  483,  it  is  held  that  a  statute 
which  provides  for  election  officers  who 
"may"  assist  disabled  voters  is  mandatory, 
and  such  officers  are  required  to  render  as- 
sistance to  those  entitled  to  it. 

And  in  Rogers  v.  Jacob,  88  Ky.  502,  US. 
W.  513,  a  provision  for  secrecy  of  the  bal- 
lot is  held  to  be  nugatory  in  so  far  as  it 
operates  to  deprive  illiterate  voters  of  the 
right  to  vote. 


As  affected  by  requirement  of  secrecy  of  the 

ballot. 

As  to  the  effect  of  provisions  for  assist- 
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Provosty,  J.,  delivered  the  opinion  of 
tlie  court: 

A  few  days  before  the  day  fixed  for  the 
recent  Democratic  primary  election,  ques- 
tion arose  as  to  whether  a  voter  who  could 
read  his  ballot,  and  was  not  physically  un- 
able to  mark  it,  liad  the  right  to  have  a 
person  go  into  the  polling  booth  with  him 
to  aid  him  in  the  preparation  of  his  ballot. 
An  opinion  which  had  been  given  by  the 
attorney  general  to  the  chairman  of  the 
Democratic  state  central  committee  had 
been  understood  to  be  in  affirmance  of  such 
right,  and  the  district  attorney  for  the  par* 
ish  of  Orleans  had  given  expression  to  a 
contrary  opinion,  and  the  governor  had  con- 
sidered the  point  to  be  of  suflUcient  public 
importance  for   him  to   issue  a   proclama- 


tion indorsing  what  he  understood  to  be 
the  view  of  the  attorney  general.  The  at- 
torney general  had  then  announced  that 
his  said  opinion  had  been  misunderstood; 
and  that  he,  on  the  contrary,  concurred  in 
the  view  taken  by  the  district  attorney 
for  the  parish  of  Orleans. 

In  voting  at  said  election,  the  accused 
in  the  present  case,  though  able  to  read, 
and  not  afflicted  with  any  physical  disa- 
bility, called  for  assistance  in  the  prepara- 
tion of  his  ballot;  and  an  information  was 
filed  against  him  for  the  violation  of  the 
primary  election  law   (act  49  of  1006). 

The  information  alleges  that  he  "did 
falsely  state  that  he  was  unable  to  mark 
and  prepare  his  ballot." 

He    demurred    to    the    information,    and 


ance  of  disabled  voters  by  certain  election 
ofiicers,  on  the  right  of  the  voter  to  secrecy, 
the  court  in  Pearson  v.  Brunswick  County, 
supra,  says:  "The  secrecy  of  the  ballot  is  a 
right  which  inheres  in  the  voter  and  of 
which  he  cannot,  against  his  will,  be  law- 
fully deprived.  It  must  be,  however,  in 
some  degree  subordinate  to  the  right  to  vote 
by  ballot,  of  which  it  is  but  a  part;  and  the 
main  object,  which  is  the  right  to  vote,  must 
not  be  defeated  by  a  too  rigid  observance  of 
the  incidental  right,  which  is  that  of  secre- 
cy. A  blind  man,  or  a  man  unable  to  read, 
must,  in  the  nature  of  things,  so  far  com- 
promise the  secrecy  of  his  ballot  as  to  in- 
voke and  obtain  the  aid  of  others  in  the 
preparation  of  his  ballot;  but  as  it  would 
be  a  violation  of  confidence,  were  he  to  seek 
of  a  friend  assistance  on  such  an  occasion, 
for  that  friend  to  betray  the  secret  and  dis- 
close the  vote,  so  it  is  a  violation  not  only 
of  confidence,  but  of  ofiicial  duty,  for  the 
constable  to  lift  the  veil  of  the  secrecy 
which  should  be  impenetrable,  and  violate 
the  confidence  which  the  law  requires  the 
voter  to  repose  in  him." 

Provisions  for  secrecy  of  the  ballot  are 
incidental  to  the  right  to  vote,  and  should 
not  be  construed  so  as  to  prevent  illiterate 
or  disabled  persons  from  voting.  People 
ex  rel.  Klein  v.  McDonald,  52  N.  Y.  Supp. 
898. 

And  as  it  is  the  privilege  of  each  voter  to 
decline  to  make  known  for  whom  he  voted, 
it  is  error  for  the  court  to  permit  those 
assisting  voters  to  testifv  as  to  how  thev 
voted.  Gill  V.  Shurtleff,  183  111.  440,  56  N. 
E.  164. 

What  necessary  to  entitle  voter  to  assist- 
ance. 

^K)ath  or  declaration  of  disability. 

Generally,  provision  is  made  for  an  oath 
or  declaration  by  the  voter  as  to  his  disa- 
bility, and,  as  a  rule,  such  provisions  are 
held  to  be  mandatory.  Huston  v.  Anderson, 
145  Cal.  320,  78  Pac.  626;  Patrick  r.  Run- 
von,  20  Kv.  L.  Rep.  1914,  60  S.  W.  538; 
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Preston  v.  Price,  27  Ky.  L.  Rep.  588,  85  fc>. 
W.  1183;  Browning  v.  Lovett,  139  Ky.  480, 
94  S.  W.  661;  Cole  v.  Nunnelley,  140  Ky. 
138,  130  S.  W.  972;  Hill  v.  Mottley,  142  Ky. 
385,  134  S.  W.  469,  modified  in  other  re- 
spects in  143  Ky.  158,  136  S.  W.  134;  Atty. 
Gen.  ex  rel.  Reynolds  v.  Mav,  99  Mich.  538, 
25  L.R.A.  325i  58  N.  W.  483;  Hickson  ▼, 
Abbott,  26  Lower  Can.  Jur.  290. 

Thus  in  Major  v.  Barker,  99  Ky.  305,  36 
8.  W.  543,  it  is  held  that  provision  for  the 
voter  declaring  on  oath  his  disability  is 
mandatory,  and  cannot  be  supplied  by  the 
appearance  of  the  voter  or  personal  knowl- 
edge of  the  inspectors,  and  ballots  voted 
without  such  oath  should  not  be  counted. 

And  in  Gill  v.  Shurtleff,  supra,  it  is  held 
that  provision  for  oath  as  to  disability  is 
mandatory  even  though  the  voter  is  blind. 

But  in  Re  Ellis,  21  Ont.  L.  Rep.  74,  ap- 
peal dismissed  in  23  Ont.  L.  Rep.  427,  it  was 
held  that  as  to  a  blind  voter  no  declaration 
of  disability  was  necessary. 

In  Hope  v.  Flentge,  140  Mo.  390,  47 
L.R.A.  806,  41  S.  W.  1002,  it  is  held  that 
the  statutory  requirement  for  an  oath  as  to 
the  voter's  disability  is  not  mandatory,  and 
a  mere  failure  of  the  ofiicers  to  administer 
it  will  not,  in  the  absence  of  fraud  or  im- 
position, invalidate  the  ballots  cast  without 
it.  And  this  case  is  followed  on  similar 
facts  by  Morgan  v.  Brase,  140  Mo.  415,  41 
S.  VV.  1101;   Howard  v.  Caldwell,  140  Mo. 

416,  41  S.  W.  1101;  Drum  v.  Ude,  140  Mo. 

417,  41  S.  W.  1100;  Frissell  v.  Cotner,  140 
Mo.  418,  41  S.  W.  1101. 

And  in  Patton  v.  Watkins,  131  Ala.  387, 
90  Am.  St.  Rep.  43,  31  So.  93.  the  court 
says  that  it  is  the  fact  of  disability,  rather 
than  the  sworn  declaration,  that  merits  the 
assistance  for  which  the  law  provides, 
the  oath  being  required  only  as  evidence 
of  the  fact,  and  its  omission,  while  an  ir- 
regularity, does  not  render  the  vote 'invalid. 

But  although  the  oath  is  mandatory,  it 
need  not  be  formal  and  exact,  so  that  where 
a  voter,  after  stating  to  the  officials  his 
disabilities,  was  required  to  raise  his  right 
hand,  and  the  judge  said,  "You  swear  now 
to  this;  that  what  you  have  told  me  is 
true," — it  was  sufficient.   State  ex  rel.  Bra- 
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also  moved  to  quash  it,  on  the  ground  that 
there  was  no  law  which  made  it  a  crime  for 
a  voter  at  a  primary  election  to  call  for 
iLSsistance  in  the  preparation  of  his  ballot, 
who,  though  able  to  read  and  not  physical- 
ly disabled,  yet  from  some  other  cause  was 
unable  to  prepare  his  ballot. 

On  the  trial  it  developed  that  the  ac- 
cused had  made  no  statement  at  all,  but 
had  simply  asked  one  of  the  watchers  to 
assist  him  in  preparing  his  ballot,  and  that 
the  assistance  had  consisted  in  the  giving 
of  information  with  regard  to  which  ones  of 
the  candidates  on  the  ticket  were  in  sym- 
pathy with  his  own  factional  affiliation, 
and  that  so  far  as  the  physical  act  of 
marking  his  ballot  was  concerned  he  had 
done  that  himself. 


This  being  the  condition  of  the  evidence, 
his  counsel  moved  the  judge,  who  was  try- 
ing the  case  without  a  jury,  to  discharge 
him,  for  the  reason  that,  in  the  first  place, 
he  had  not  made  any  statement  at  all ;  and, 
in  the  ^cond  place,  if  he  had  made  any, 
it  had  not  been  of  inability  to  mark  his 
ballot,  but  of  inability  to  prepare  his  bal- 
lot, in  the  sense  of  whom  to  vote  for,  and 
that  no  statute  makes  the  latter  statement 
criminal. 

The  learned  trial  judge  denied  these  mo- 
tions, for  reasons  which  in  no  wise  dispute 
the  iacts  above  stated,  but  involve  simply 
and  purely  the  proper  interpretation  of  the 
said  act  49  of  1906, — ^the  primary  election 
law. 

The  principal  purposes  for  which  the  con- 


ley  V.  Gay,  59  Minn.  6,  50  Am.  St.  Rep. 
389,  60  N.  W.  676. 

— what  constitutes   disability   and   who    is 

judge  of  it. 

In  Re  Election  Instructions,  2  Pa.  Dist. 
R.  1,  the  court,  in  response  to  a  request 
from  election  officers  as  to  what  constituted 
disability  which  would  entitle  a  voter  to  be 
assisted,  answered  as  follows:  "Under  this 
law  it  includes  physical,  mental,  and  educa- 
tional incapacity,  but  not  complete  mental 
incapacity,  such  as  insanity ;  as,  one  who  is 
blind  or  cannot  see  so  as  to  read  the  bal- 
lot; who  is  paralyzed  or  has  lost  his  hands. 
The  disability  to  see  the  ballot  may,  in 
some  instances,  be  supplied  by  artificial 
means;  but  if  the  voter  have  no  glasses,  or 
cannot  be  supplied  with  suitable  ones  con- 
veniently, he  cannot  be  turned  away  from 
the  polls  without  an  assistant,  because  of 
the  want  of  such  artificial  aid,  any  more 
justly  than  can  the  man  without  feet  to 
walk  to  the  booth  be  refused  the  aid  of 
carriers,  because  he  has  not  provided  him- 
self with  artificial  limbs;  for,  in  each  case, 
the  disability  is  an  actual  one.  .  .  . 
Again,  one  who  cannot  read,  or  cannot  read 
understandingly,  the  English  language  (in 
which  the  ballot  is  required  to  be  printed), 
is  disabled  and  entitled  to  the  assistance 
of  another  voter,  just  as  much  as  if  he 
should  be  stone  blind.  There  are  many 
other  instances  of  disability,  which,  not 
now  occurring  to  us,  we  do  not  give.  But 
one  who  voluntarily  disables  himself,  with- 
oue  just  warrant,  and  not  through  any  laud- 
able or  dutiful  effort  of  the  body  or  mental 
faculties,  is  not  entitled  to  the  benefit  of 
the  provisions;  as,  where  one  gets  drunk. 
Drunkenness  is  no  excuse  for  crime,  neither 
does  it  constitute  a  disability  under  this 
law.  We  do  not  include  in  the  definition 
the  voter  who,  purposely,  or  who,  through 
want  of  time,  inattention,  or  other  appar- 
ently good  reason,  has  not  informed  himself 
of  the  manner  of  voting  under  the  act." 
Whether  the  voter  has  shown  such  dis- 
ability as  entitled  him  to  assistance  is  for 
the  electioh  board  to  detennin*i,  the  court 
40  L.R.A.(N.S.) 


saying:  "If  his  alleged  disability  is  a 
palpable  mistake,  fraud,  or  subterfuge, 
and  is  so  found  by  the  board,  they,  as  in 
any  other  case  affecting  the  right  to  vote, 
in  the  exercise  of  their  judicial  discretion, 
may  deny  his  request." 

In  Re  Instructions  to  Election  Officers, 
2  Pa.  Dist.  R.  275,  a  different  court,  in  re- 
sponse to  a  request  for  instructions  as  to 
what  constituted  such  a  disability,  said 
that  "a  voter's  disability  may  result  from 
ignorance  of  the  law,  inability  to  read  or 
write,  defective  vision,  palsy,  excessive 
nervousness  producing  abnormal  self-dis- 
trust, or  other  causes."  But  the  court  fur- 
ther said  that  the  voter  himself  is  the  sole 
judge  of  his  own  disability,  and  his  decla- 
ration of  disability  entitles  him  to  assist- 
ance. 

The  confiict  in  the  two  preceding  cases 
as  to  who  is  to  judge  as  to  whether  a  voter 
is  entitled  to  assistance  is  discussed  in  Re 
Contested  Election,  3  Lack.  L^.  News,  74, 
in  which  the  court  says:  "We  cannot  agree 
to  the  construction  of  the  law  already  al- 
luded to,  that  the  voter  is  the  sole  judge 
of  this,  and  that  he  has  merely  to  declare 
that  he  needs  assistance,  and  it  must,  with- 
out more,  be  accorded  him.  If  this  be  the 
case,  what,  then,  is  the  use  of  his  having 
to  ask?  In  our  judgment  the  declaration 
of  disability  and  the  request  for  the  allow- 
ance of  assistance  is  no  such  idle  ceremony 
as  this  would  make  it.  If  the  permission 
of  the  judge  of  election  has  first  to  be  ob- 
tained, it  is  certainly  within  his  discretion 
to  grant  or  withhold  it,  and  to  do  this  un- 
derstandingly the  grounds  of  the  disabil- 
ity must  be  made  known  to  him.  When 
this  has  been  done  it  becomes  his  duty  to 
decide  whether  a  real  disability  exists,  and, 
if  it  does  not,  to  refuse  the  assistance  asked 
for."  And  the  court  further  indicated  some 
of  the  disabilities  which  will  entitle  the 
voter  to  assistance,  as  follows:  "If  the 
voter  is  blind,  or  palsied,  or  cannot  read, 
or  cannot  read  the  English  language,  either 
of  these  would  be  good  grounds  for  assist- 
ance. What  others  might  be,  we  cannot 
now  undertake  to  decide.  But  ignorance 
of  how  to  mark  the  ballot,  we  do  not  best- 
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stitutional  convention  that  formed  the  Con- 
stitution of  1898  was  called  were  to  pro- 
vide for  the  reorganization  of  the  electorate 
of  the  state^  and  to  provide  the  means  of 
securing  honesty  and  fairness  in  the  elec- 
tions. As  to  the  former,  the  object  being  to 
eliminate  the  undesirable,  ignorant  colored 
voter  without  at  the  same  time  elimi- 
nating the  unlettered,  but  none  the  less  de- 
sirable, white  voter.  This  was  accomplished 
by  excluding  from  the  suffrage  all  unregis- 
tered voters,  and  by  allowing  none  to  regis- 
ter who  could  not  qualify  either  under 
the  so-called  grandfather  clause  of  the  Con- 
stitution, or  under  the  clause  providing 
for  educational  and  property  qualifications. 
Honesty  and  fairness  in  elections  was  se- 
cured by  the  adoption  of  the  so-called  Aus- 
tralian ballot  system,  by  which  the  voter 
is  required  to  prepare  his  ballot  in  secrecy; 
and  the  legislature  was  directed  to  make 
provision  for  that  manner  of  voting.  It  be- 
ing fully  realized,  however,  that  under  this 
new  regime  the  situation,  for  a  time  at 
least,  would  be  that  nomination  by  the 
Democratic  party  would  be  equivalent  to 
election,  and  that  therefore  the  primary 
election    held    for    the    nomination   of   the 


candidates  would  be  the  real  election,  and 
the  election  under  the  general  election 
would  be  practically  nothing  more  than  a 
mere  formal  confirmation  of  the  result  of 
the  primary  election,  it  was  deemed  neces- 
sary to  regulate  also  the  primary  elections. 
But  here  an  insurmoimtable  difficulty  pre- 
sented itself  in  connection  with  the  secrecy 
of  the  ballot.  HoW  could  voters  prepare 
their  ballots  in  secret  when  they  could  not 
read  and  write?  This  difficulty  had  been 
met  in  so  far  as  the  general  election  was 
concerned  by  requiring  the  political  par- 
ties to  adopt  party  emblems  to  be  printed 
on  the  ticket  opposite  the  names  of  the 
nominees  of  the  party,  to  indicate  to  the 
unlettered  voter  who  were  the  nominees  of 
his  party,  and  enable  him  to  vote  by  sim- 
ply stamping  this  emblem.  The  Democrat 
would  stamp  the  rooster,  and  the  Republi- 
can the  elephant.  But  this  device  would  be 
of  no  avail  for  party  nominations,  because 
the  several  candidates  would  have  to  be 
voted  for  and  might  be  very  numerous,  and, 
unless  the  voter  could  read  the  names  on 
his  ticket,  he  could  not  possibly  prepare  it. 
Not  knowing  how  to  get  over  this  diffi- 
culty, the  constitutional  convention  had  to 


tate  to  say  is  not ;  let  a  voter  in  such  a  case 
get  his  instructions  from  someone  without; 
be  has  no  business  to  receive  it  in  the  vot- 
ing compartment." 

The  fact  that  a  voter  is  obliged  to  wear 
glasses,  and  has  left  them  at  home,  is  held 
to  be  insufhcient  to  entitle  him  to  assist- 
ance in  State  ex  rel.  Braley  v.  Gay,  supra. 

And  in  Preston  v.  Price,  27  Ky.  L.  Rep. 
588,  85  S.  W.  1183,  under  a  statute  pro- 
viding for  assistance  to  a  voter  who  is  so 
disabled  as  to  be  unable  to  mark  his  ballot 
and  shall  so  declare  on  oath,  what  con- 
stitutes such  disability  is  for  the  election 
judges  to  decide,  and  when  they  decide  such 
disability  exists  the  ballot  must  be  counted, 
though  they  err  in  their  judgment. 


Effect  of  illegal  or  irregular  assistance. 

Cases  involving  the  validity  of  ballots 
prepared  with  the  assistance  of  unauthor- 
ized persons  are  collected  in  a  note  to 
Board  v.  Dill,  29  L.R.A.(N.S.)    1170. 

The  effect  of  rendering  assistance  to 
voters  in  an  illegal  or  irregular  manner  is 
by  some  courts  held  to  invalidate  the  bal- 
lot. 

Thus  in  Cole  v.  Nunnelley,  140  Ky.  138, 
130  S.  W.  972,  the  court  says  it  is  not  con- 
templated that  voters  shall  be  permitted 
to  vote  at  any  otlier  than  the  regular  vot- 
ing place,  and  ballots  taken  by  an  election 
officer  outside  of  the  polling  place  to  dis- 
abled and  infirm  voters,  who  then  marked 
them  and  returned  them  to  the  officer,  are 
invalid. 

Disregard  of  provisions  for  oath  of  dis- 
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ability  and  for  secrecy  is  held  to  be  ground 
for  rejecting  the  ballots  in  Banks  v.  Ser- 
gent,  104  Ky.  843, '48  S.  W.  149,  and  Napier 
V.  Comett,  24  Ky.  L.  Rep.  576,  68  S.  W. 
1076. 

In  Patterson  v.  Hanley,  136  Cal.  265,  68 
Pac.  821,  modified  on  rehearing  in  68  Pac. 
975,  ballots  cast  by  assisted  voters,  who 
had  not  declared  under  oath  when  regis- 
tered that  they  were  unable  to  mark  their 
ballots,  and  were  assisted  by  officers  who 
were  not  sworn  and  otherwise  failed  to  com- 
ply with  the  statute,  were  rejected. 

In  Combs  v.  Combs,  30  Ky.  L.  Rep.  161, 
97  S.  W.  1127,  rehearing  denied  in  30  Ky. 
L.  Rep.  1005,  99  8.  W.  1150,  it  was  held 
that  disregard  of  provisions  for  secrecy 
made  the  votes  illegal. 

Under  a  statute  providing  that  the  officer 
assisting  a  voter  shall  mark  the  ballot  as 
directed  by  the  voter,  without  suggestion 
or  interference,  the  substitution  of  his  own 
for  the  voter's  choice  is  a  flagrant  viola- 
tion of  an  official  trust,  and  vitiates  the 
ballot.  Patton  v.  Watkins,  131  Ala.  387, 
90  Am.  St.  Rep.  43,  31  So.  93. 

However,  some  courts  hold  that  such  ir- 
regularities do  not  invalidate  the  ballots, 
in  the  absence  of  some  showing  of  fraud  or 
imposition. 

Thus  in  Freeman  v.  Lazarus,  61  Ark.  247, 
32  S.  W.  680,  where  the  judges  disregard 
the  statute  by  permitting  one  judge  only 
to  assist  the  voters  when  the  statute  re- 
quired that  the  ballots  be  prepared  by  two 
judges  in  the  presence  of  each  other  and 
the  voter,  and  by  marking  the  ballots  op- 
posite to  voter's  directions,  the  result  of 
the  election  was  declared  by  the  court  to 
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content  itself  with  a  general  direction  to 
the  legislature  to  adopt  the  best  means 
possible  to  secure  fairness  in  primary  elec- 
tions. This  it  did  by  article  215,  providing 
that  ''the  legislature  shall  enact  laws  to  se- 
cure fairness  in  party  primary  elections, 
conventions,  or  other  methods  of  naming 
party  eandidatei/' 

The  legislature  promptly,  at  its  first  ses- 
sion after  the  adoption  of  the  Constitution 
of  1808,  carried  out  the  constitutional  be- 
hest to  "provide  some  plan  by  which  voters 
may  prepare  their  ballots  in  secrecy  at  the 
polls,"  by  passing  act  152,  page  266,  of 
that  year,  known  as  the  "general  election 
law."  This  law  enables  the  uneducated 
voter  to  prepare  his  ballot  by  simply  stamp-, 
ing  the  party  emblem. 

Nothing  was  done  in  the  matter  of  a 
primary  election  law  until  the  session  of 
1904,  when  a  joint  primary  election  com- 
mittee was  appointed  by  the  house  and 
senate  for  the  purpose  of  drafting  a  pri- 
mary election  law.  The  report  of  this  ccxn- 
mittee  was  presented  at  the  session  of  1906, 
and  is  embodied  in  act  49,  p.  66,  ^f  that 
year. 

This  act  was  copied  verbatim  from  the 


general  election  law  (act  152  of  1898)  in 
most  of  its  provisions;  but  on  the  crucial 
point  of  the  preparation  of  the  ballot  in 
secrecy  it  had  to  and  did  make  a  wide  de- 
parture from  it.  For  compariscm  of  the 
two  provisions  we  give  them  side  by  side. 

General  Blection  Law       Primary  Blectlon  Law 


(Act  152  of  1808.) 

''Sec.  76.  Be  It 
further  enacted,  etc., 
.  .  .  Any  voter  who 
declares  to  the  pre- 
sidinflf  commissioner 
that  oy  blindness  or 
other  physical  disa- 
bility ne  is  unable 
to  mark  his  ballot 
shall,  upon  re<iiiest, 
receive  the  assistance 
of  two  of  the  com- 
missioners, who  shall 
be  of  different  polit- 
ical parties  or  fac- 
tions, represented 
among  the  commis- 
sioners, in  the  mark- 
ing thereof,  and  nei- 
ther the  voter  nor 
the  said  commission- 
ers shall  thereafter 
give  any  information 
regarding  the  same. 
The  commissioner 
shall  require  snch 
declaration  of  disa- 
bility to  be  made  by 


(Act  49  of  1906).) 

"Sec.  24.  Be  it 
further  enacted,  etc.. 
.  .  .  The  voter  shall 
be  at  liberty,  if  he  is 
unable  to  prepare 
his  own  ballot,  to 
call  npon  one  of  the 
commissioners  or 
watchers  or  clerks  of 
election  to  assist 
him." 


be  in  accordance  with  the  vote  as  the  evi- 
dence showed  it  would  have  been  but  for 
the  misconduct  of  the  election  judges. 

But  where  the  ballots  were  prepared 
without  fraud  and  as  the  voter  desired, 
although  not  always  as  the  statute  directed 
for  the  maintenance  of  secrecy,  they  were 
held  by  the  same  court  to  be  valid  on  the 
ground  that  secrecy  was  a  personal  privi- 
lege, which  could  be  waived;  there  being 
no  proof  of  the  voters  being  restrained  from 
a  free  exercise  of  their  privilege.  Schuman 
V.  Sanderson,  73  Ark.  187,  83  S.  W.  040. 

In  Montgomery  v.  Oldham,  143  Ind.  34, 
42  N.  £.  474,  under  a  statute  providing  for 
assistance  to  a  voter  who  declares  his  in- 
ability to  read,  it  was  held  that  a  vote  by 
a  person  who  in  fact  could  not  read  and 
write  intelligently,  and  was  assisted,  should 
be  counted  though  he  stated  he  could  read, 
when  interrogated  by  an  election  official. 

The  fact  that  judges  went  into  the  booths 
to  assist  voters  in  preparing  their  ballots, 
although  the  statute  prohibited  such  action 
and  required  that  the  judges  prepare  the 
ballots  of  such  voters  as  directed  by  them, 
without  leaving  their  respective  positions, 
was  held  not  to  invalidate  such  ballots,  in 
the  absence  of  any  showing  that  such  mis- 
conduct was  in  furtherance  of  a  design  to 
unduly  influence  the  electors,  or  that  they 
were  in  fact  imposed  upon,  there  being  no 
provision  that  such  action  on  the  part  of  the 
jud&^es. should  avoid  the  election  or  render 
ballots  so  prepared  illegal  and  void.  Hope 
V.  Flentge,  140  Mo.  390,  47  L.R.A.  806,  41  S. 
W.  1002;  Morgan  v.  Erase,  140  Mo.  415,  41 
S.  W.  1101;  Howard  v.  Caldwell,  140  Mo. 
416,  41  S.  W.  1101;  Drum  v.  Ude,  140  Mo 
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417,  41  S.  W.  1100 ;  Frissell  v.  Cotner,  140 
Mo.  418,  41  S.  W.  1101. 

In  Hanscom  v.  State,  10  Tex.  Civ.  App. 
638,  31  S.  W.  547,  it  is  held  that  where  a 
statute  provides  for  assistance  to  the  voter 
by  two  judges,  but  does  not  provide  that 
rendering  assistance  in  any  other  way 
shall  invalidate  the  ballot,  the  fact  that  a 
voter  was  assisted  by  one  judge  only  will 
not  render  the  ballot  void,  in  the  absence 
of  a  showing  of  fraud. 

And  in  Re  Ellis,  21  Ont.  L.  Rep.  74,  ap- 
peal dismissed  in  23  Ont.  L.  Rep.  427;  Re 
Schumacher,  21  Ont.  L.  Rep.  522,  and  Re 
Prangley,  21  Ont.  L.  Rep.  54,  where  it  ap- 
peared that  election  officers  disregarded 
statutory  provisions  in  assisting  voters,  by 
failing  to  require  declarations  of  disabil- 
ity, and  by  marking  the  ballots  without 
the  presence  of  agents  for  and  against  the 
proposition  being  voted  upoil,  and  by  fail- 
ing to  make  the  proper  entries  in  the  poll 
book,  the  court  held  ballots  which  were  so 
marked  in  good  faith  and  in  accord  with 
the  wish  of  the  voter  to  be  valid,  but  dis- 
allowed a  ballot  marked  by  the  officer  to 
suit  himself  without  the  voter  giving  any 
direction. 

Under  a  statute  providing  that  the  duties 
of  assisting  voters  shall  be  discharged 
by  the  clerk  alone,  an  occasional  or  acci- 
dental performance  of  them  by  a  judge  or 
sheriff  of  election  will  not  render  such  of- 
ficer liable  to  prosecution  as  wilfully  per- 
forming his  duty  in  such  a  way  as  to  hinder 
the  objects  of  the  election  law.  Com.  v. 
Kaufman,  126  Ey.  624,  104  S.  W.  740. 

R.  L.  S. 
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the  voter  under  oath 
to  him,  and  he  is 
hereby  Qualified  to 
administer  same." 

It  will  be  noted  that  the  one  statute  re- 
quires an  express  declaration  of  inability 
to  prepare  the  ballot  to  be  made^  and  to  be 
made  under  oath,  and  that  no  other  cause 
of  inability  is  recognized  than  the  physical 
disability  to  mark  the  ballot;  whereas,  the 
requirement  that  an  express  declaration  be 
made  of  inability  to  prepare  the  ballot  is 
omitted  from  the  other  statute,  and  the 
inability  to  prepare  the  ballot  is  not  re- 
stricted to ,  physical  disability,  but  is  ex- 
tended to  disability  from  any  cause,  the 
language  being  general,  to  wit,  "if  he  is  un- 
able to  prepare  his  ballot;"  i.  e,,  from  any 
cause. 

The  general  election  law  had  restricted 
the  inability  to  physical  inability  to  "mark" 
the  ballot,  because  nothing  but  physical 
disability  could  prevent  a  voter  from  recog- 
nizing the  party  emblem  on  the  ticket  and 
stamping  it.  But,  when  it  came  to  select- 
ing from  a  long  list  of  names  appearing 
on  the  ticket,  the  situation  was  entirely 
different.  Hence,  instead  of  restricting  the 
inability  to  physical  inability  to  "mark" 
the  ballot,  the  committee  extended  it  to  in- 
ability from  any  cause. 

The  voter,  being  thus  left  at  liberty  to 
call  for  assistance  whenever  he  finds  him- 
self unable  from  any  cause  to  prepare  his 
ballot,  cannot  be  convicted  of  crime  if,  find- 
ing himself  unable  to  determine  who  in  the 
list  of  candidates  for  the  several  offices 
are  the  candidates  favored  by  the  political 
party  with  which  he  is  in  sympathy,  he 
calls  for  assistance. 

The  contention  of  the  prosecution  is  that 
it  is  not  possible  for  a  voter  who  can  read, 
and  who  is  not  physically  disabled,  to  be 
unable  to  prepare  his  ballot,  and  that  there- 
fore any  voter  who  can  read,  and  is  not 
physically  disabled,  who  calls  for  assist- 
ance, violates  the  provision  of  the  primary 
election  law,  §  24,  which  denounces  a  pen- 
alty for  "any  voter  who  shall  make  a  false 
statement  as  to  his  inability  to  mark  his 
ballot." 

This  contention  might  be  well  founded 
if  the  statute  restricted  the  inability  to  phys- 
ical disability  and  the  inability  to  read 
the  ballot ;  but  it  does  not.  It  extends  it  to 
inability  from  any  cause.  If  interpreted 
as  here  contended,  the  statute  would  be 
made  to  say  something  which  it  does  not 
expressly  say,  and  does  not  even  by  neces- 
sary implication  say.  Conduct  would  bo 
made  a  crime  which  the  statute  does  not 
expressly,  or  even  by  necessary  implica- 
tion, make  a  crime. 

To  enlarge  in  this  way  a  criminal  stat- 
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ute  would  be  to  go  counter  to  what  ia  uni- 
versally recognized  to  be  the  cardinal  rule 
of  interpretation  for  criminal  statutes, 
namely,  that  they  must  be  construed  strict- 
ly. In  the  language  of  Chief  Justice  Mar- 
shall in  United  SUtes  v.  Wiltberger,  5 
Wheat.  95,  5  L.  ed.  42,  quoted  approvingly 
by  this  court  in  State  v.  Fontenot,  112  La. 
642,  36  So.  635:  "It  would  be  dangerous 
indeed  to  carry  the  principle  that  a  case 
which  is  within  the  reason  or  mischief  of 
of  the  statute  is  within  its  provisions,  so 
far  as  to  punish  a  crime  not  enumerated  in 
the  statute,  because  it  is  of  equal  atrocity 
or  of  kindred  character  with  those  which 
are  enumerated." 

On  the  same  subject  other  courts  and 
judges  have  expressed  themselves,  as  fol- 
lows: "There  can  be  no  constructive  of- 
fenses, and  before  a  man  can  be  punished, 
his  case  must  be  plainly  and  unmistakably 
within  the  statute."  United  States  ▼. 
Lacher,  134  U.  S.  624,  33  L.  ed.  1080,  10 
Sup.  Ct.  Rep.  625;  United  States  ▼.  Wilt- 
berger, 6  Wheat.  76,  6  L.  ed.  37;  Re  Mc- 
Donough  (D.  C.)  49  Fed.  360.  "Criminal 
statutes  are  inelastic,  and  cannot  be  made 
to  embrace  cases  plainly  without  the  let- 
ter, though  within  the  reason  and  policy, 
of  the  law."  State  v.  Lovell,  23  Iowa,  304. 
"Doubts  as  to  the  interpretation  of  a  stat- 
ute must  be  resolved  in  favor  of  the  ac- 
cused." State  V.  Bryant,  90  Mo.  634,  2  S. 
W.  836;  People  v.  Reilly,  50  Mich.  384,  45 
Am.  Rep.  47,  15  N.  W.  520;  State  v.  Leo, 
108  La.  496,  508,  32  So.  447,  15  Am.  Grim. 
Rep.  272;  State  v.  Finch,  37  Minn.  433, 
34  N.  W.  904. 

In  State  v.  Peters,  37  La.  Ann.  730,  this 
court  said:  "Criminal  statutes  cannot  be 
extended  to  cases  not  included  within  the 
clear  import  of  their  language." 

In  State  v.  King,  12  La.  Ann.  594,  Jus- 
tice Cole,  as  the  organ  of  the  courts  said: 
"Nothing  would  be  more  dangerous  to  the 
liberties  of  the  people  than  that  courts 
should  consider  as  the  law,  not  statutes  in 
actual  existence,  but  the  motives  of  the  leg- 
islature. If  such  was  the  rule,  there  would 
then  be  no  certainty  in  the  administration 
of  justice ;  different  courts  would  vary  as  to 
the  motives  of  the  sovereign  power;  in 
one  part  of  the  state  particular  actions 
would  be  viewed  and  punished  as  crimes, 
and  in  other  parts  they  would  be  justified. 
Judicial  tribunals  derive  their  power  of 
condemnation  from  the  legislature,  and 
have  no  more  right  to  condemn  without 
authorization  of  law  than  any  private  in- 
dividual. Personal  rights  would  ncfver  be 
secure  if  courts  were  guided  by  a  desire 
to  punish  and  prevent  crimes  without  re- 
gard to  the  law  and  the  legal  power."  12 
La.  Ann.  at  page  595:     "We  regret  to  be 
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obliged  to  set  the  prisoner  at  liberty,  but 
it  is  far  wiser  and  safer  for  society  and 
the  rights  of  the  citizen  to  allow  him  to 
be  liberated  than  to  violate  a  great  prin- 
ciple in  the  interpretation  of  statutes 
which  has  had  the  sanction  of  the  most 
learned  and  enlightened  members  of  the 
judiciary." 

In  Simms  y.  Bean,  10  La.  Ann.  346, 
Chief  Justice  Slidell  said:  "The  law  is 
not  prone  to  .  .  .  extend  punishments 
and  penalties;  and  this  statute,  highly  se- 
vere in  the  consequences  it  inflicts,  and 
penal  in  its  character,  should  receive  a 
strict  judicial  construction;  that  is  to  say, 
it  should  not  be  extended  to  derelictions 
of  duty  and  not  specially  and  clearly  de- 
scribed and  comprehended   in   it." 

In  State  v.  Leo,  108  La.  496-508,  32  So. 
447,  461,  16  Am.  Crim.  Rep.  272,  Chief 
Justice  Nicholls,  as  the  organ  of  the  court, 
interpreting  §  833  of  the  Revised  Statutes, 
said:  "The  object  of  the  general  assembly 
in  enacting  §  833  is  very  evident,  but  it 
does  not  suffice  in  a  statute  (particularly 
in  a  criminal  statute)  that  its  purpose 
should  be  manifest.  To  be  effective,  the 
purpose  must  find  expression  in  the  lan- 
guage of  the  law  itself,  as  required  by 
legal  rules.  We  have  held  permissible 
sometimes  to  restrain  the  generality  of 
the  terms  of  a  law  so  as  to  exclude  from 
its  operations  exceptional  cases,  but  we  are 
not  authorized  to  eke  out  or  enlarge  the 
terms  of  a  limited  law  so  as  to  place  there- 
under cases  which  evidently  should  have 
been  included  therein  to  fully  effectuate 
their  object,  by  which,  by  inadvertence  or 
other   causes,   were   omitted." 

In  Shaw  v.  Clark,  49  Mich.  384,  43  Am. 
Rep.  474,  13  N.  W.  786,  it  was  held  that 
an  act  not  expressly  prohibited  by  the  stat- 
ute cannot  be  reached  by  the  statute  mere- 
ly because  it  resembles  the  offenses  pro- 
vided against,  or  may  be  equally  and  in 
the   same  way   demoralizing   or   injurious. 

In  England  the  same  rule  of  construc- 
tion of  penal  statutes  prevails:  "We 
must  not  extend  a  penal  law  to  other  cases 
than  those  intended  by  the  legislature, 
even  though  we  think  they  come  within 
the  mischief  intended  to  be  remedied.** 
Lord  Kenyon  in  Jenkinson  v.  Thomas,  4  T. 
R.  665,  666.  "We  are  called  upon  to  con- 
strue a  penal  enactment.  Those  who  con- 
tend that  the  penalty  may  be  inflicted 
must  show  that  the  words  of  the  act  dis- 
tinctly enact  that  it  shall  be  incurred  un- 
der the  present  circumstances.  They  must 
fail,  if  the  words  are  merely  equally  ca- 
pable of  a  construction  that  would,  and  one 
that  would  not,  inflict  the  penalty."  Dick- 
enson V.  Fletcher  (1873)  L.  R.  9  C.  P.  1, 
at  page  7;  Brett,  J.  "In  construing  a 
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statute  like  the  present  by  which  a  penalty 
is  imposed,  we  must  look  strictly  at  the 
language  in  order  to  see  whether  the  per- 
son against  whom  the  penalty  is  sought 
to  be  enforced  has  committed  an  offense 
within  the  section."  Graff  v.  Evans  (1882) 
L.  R.  8  Q.  B.  Div.  373,  Field,  J.  "But 
then  comes  the  question  whether  the  plain- 
tiffs are  also  entitled  to  recover  penalties 
under  §  6  [25  &  26  Vict.  chap.  68].  We 
must  be  very  careful  in  construing  that 
section,  because  it  imposes  a  penalty.  If 
there  is  a  reasonable  interpretation  which 
will  avoid  the  penalty  in  any  particular 
case,  we  must  adopt  that  construction.  If 
there  are  two  reasonable  constructions,  we 
must  give  the  more  lenient  one.  That  is 
the  settled  rule  for  the  construction  of 
penal  sections."  Tuck  v.  Priester  (1887) 
L.  R.  19  Q.  B.  Div.  629,  at  page  638,  Lord 
Esher,  M.  R.  "The  well-settled  rule  that 
the  court  will  not  hold  that  a  penalty  has 
been  incurred  unless  the  language  of  the 
clause  which  is  said  to  impose  it  is  so 
clear  that  the  case  must  necessarily  be 
within  it."  Id.  at  page  645,  Lindley,  L. 
J.  "It  is  a  sound  rule  of  construction  that, 
when  any  penalty  or  disability  is  imposed 
by  statute  on  any  of  her  Majesty's  sub- 
jects, the  court  before  which  any  charge 
is  preferred  must  be  able  to  see  clearly 
what  the  conduct  is  which  will  render  a 
person  liable  to  the  penalty  so  imposed." 
Crane  v.  Lawrence  (1890)  L.  R.  25  Q.  B. 
Div.  152,  at  page  154,  Mag  Cas.  Cave,  J.  "I 
have  certainly  always  understood  the  rule 
to  be  that,  where  there  is  an  enactment 
which  may  entail  penal  consequences,  you 
ought  not  to  do  violence  to  its  langruage  in 
order  to  bring  people  within  it,  but  ought 
rather  to  take  care  that  no  one  is  brought 
within  it  who  is  not  brought  within  it  in 
express  language."  London  County  Coun- 
cil V.  Aylesbury  Dairy  Co.  [1898]  1  Q. 
B.  106,  at  page  109  Wright,  J. 

The  act  of  the  accused  in  this  case  could 
be  brought  within  this  criminal  statute 
only  by  construction;  and,  as  the  foregoing 
excerpts  indicate,  conduct  not  expressly  or 
unmistakably  made  criminal  by  statute 
cannot  be  made  so  by  construction.  Noth- 
ing is  a  .crime  which  is  not  clearly  and 
unmistakably    made    a    crime. 

In  the  present  case  the  very  fact  itself 
of  the  division  of  opinion  on  the  point 
would  indicate  sufliciently  that  the  matter 
was  very  far  from  being  clear  or  unmis- 
takable. 

Judgment  set  aside,  and  the  accused  or- 
dered released  without  day. 

Land  J.: 

I  concur  in  the  docree  on  the  ground  that 
the  statement  of  facts  shows  that  the  ac- 
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cused  did  not  make  a  false  statement  as 
to  his  inability  to  mark  and  prepare  his 
ballot.  This  is  the  only  charge  against 
the  accused.  Whatever  construction  maj 
be  placed  on  the  phrase,  "unable  to  pre- 
pare his  own  ballot,"  act  240  of  1010  does 
not  penalize  the  request  for,  or  the  re- 
ceiving of,  assistance  hj  the  voter,  but 
only  false  statements  a^  to  the  voter's  "in- 
ability to  mark  his  ballot."  The  statute 
does  not  define  the  particular  grounds  of 
inability  which  entitle  a  voter  to  receive 
assistance,  and  in  this  respect  should  be 
clarified  by  amendment.  It  is  fortunate 
that  the  general  assembly  will  soon  have 
an  opportunity  to  express  its  will  on  the 
subject-matter  of*  the  assistance  of  voters 
in   primary  elections. 

Petition  for   rehearing   denied  June   4^ 
1912. 


GEORGIA    SUPREME    OOURT. 

M.  T.  LANG,  PUT.  in  Err., 
v. 

H.  T.  VAUGHN  et  al. 
(137  Ga.  671,  74  8.  E.  270.  V 

Will  —  ademption  —  oonveyanoe. 

Where  a  testator  conveys  to  another  spe- 

Headnote  by  Fish,  Ch.  J. 


cific  property  devised  or  bequeathed,  and 
does  not  afterwards  become  possessed  of 
the  same,  and  the  will  contains  no  provision 
for  such  contingency,  the  devise  or  legacy  is 
adeemed,  and  such  legal  result  cannot  be 
obviated  by  extrinsic  evidence  tending  to 
show  that  the  testator  did  not  intend  itb 

(February  28,  1912.) 

ERROR  to  the  Superior  Court  for  Chat- 
ham County  to  review  a  decree  con- 
struing the  will  of  Mary  Tupper,  deceased, 
and  holding  a  devise  therein  to  have  been 
adeemed.    Affirmed. 

Statement  by  Fish,  Ch.  J.: 

Miss  Mary  Tupper  executed  her  will  in 
September,  1905.  She  was  then  in  posses- 
sion of  a  certain  improved  lot  in  the  city 
of  Savannah.  She  owned  in  her  own  right 
an  undivided  half  interest  in  the  lot  and 
improvements,  and  held  the  other  undivided 
half  interest  as  executrix  under  the  will 
of  her  sister,  Cornelia  T.  Lang,  the  mother 
of  Mary  T.  Lang.  The  will  of  Cornelia  T. 
Lang  was  executed  in  1884,  and  in  the  sec- 
ond item  thereof  the  undivided  half  in- 
terest belonging  to  Cornelia  T.  was  devised 
to  her  daughter,  Mary  T.  Lang;  such  devi- 
see to  hold  and  enjoy  all  of  the  profits 
as  long  as  she  might  remain  unmarried, 
with  the  provision  that  upon  her  marriage 
this  undivided  half  interest  belonging  to 
Cornelia  T.  should  be  divided  equally  be- 
tween  her   four   children,   including   Mary 


Note.  —  Disposal,  loss,  or  destruction  of 
suhject'tnatter,  or  payment  of  debt, 
as  ademption  of  specific  legacy  or 
devise. 

As  to  ademption  of  specific  legacy  or 
devise  by  change  in  or  substitution  of  other 
for  property  l^ueathed,  see  note  to  Gard- 
ner V.  McNeal,  post,  553. 

As  to  collection  of  insurance  policy  dur- 
ing lifetime  of  testator  as  ademption  of 
specific  legacy  thereof,  see  note  to  Re 
Pruner,  post,  561. 

As  to  gift  by  testator  as  ademption  of 
general  legacy  to  donee,  see  note  to  John- 
son V.  McDowell,  38  L.R.A.(N.S.)   588. 

As  to  gift  to  one  spouse  by  parent  of 
tlie  other  as  advancement  or  ademption,  see 
note  to  Ireland  v.  Dyer,  26  L.RA.(N.S.) 
1050. 

The  present  note  does  not  include  cases 
oi  strict  revocation  of  a  will  by  a  subse- 
quent conveyance  of  devised  property,  ex- 
cept as  that  term  is  applied  to  what  is 
more  properly  termed  ademption  of  a  spe- 
cific devise. 

The  reader,  in  examining  the  note,  should 
remember  that  it  does  not  treat  the  ques- 
tion whether  or  not  a  particular  legacy  is 
Rpecific,  but  proceeds  upon  the  premise  that 
the  legacies  under  consideration  are  spe- 
cific, 
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In  general. 

It  may  be  stated  as  a  ^neral  rule  that 
the  disposal,  loss,  destruction,  or  extinction 
of  the  subject  of  a  specific  legacy  adeems 
the  legacy.  This  is  the  tenor  of  the  fol- 
lowing decisions,  the  subject  of  the  respec- 
tive legacies  and  the  act  which  worked  their 
ademption  being  parenthesized:  Georgia 
Infirmary  v.  Jones,  37  Fed.  750  (claim 
against  government  collected  by  testator) ; 
Kenaday  y.  Sinnott,  179  U.  S.  606,  45  L. 
ed.  339,  21  Sup.  Ct.  Rep.  233  {dictum) ; 
Spencer  ▼.  Higgins,  22  Conn.  521  {dictum) ; 
Capron  v.  Capron,  6  Mackey,  340  {dic- 
tum) ;  Douglass  v.  Douglass,  13  App.  D. 
C.  21  (government  bonds  sold  by  testator)  ; 
New  Albany  Trust  Co.  v.  Powell,  29  Ind. 
App.  494,  64  N.  E.  640  (stock  disposed  of 
by  testator) ;  Ross  v.  Carpenter,  9  B.  Mon. 
367,  50  Am.  Dec.  514  (slave  died  during 
testator's  lifetime) ;  Lilly  v.  Curry,  6  Bush, 
590  (horse  sold  by  testator);  Hepp  v.  La- 
fonta,  4  Mart.  N.  S.  428  (debt  partially 
paid  during  testator's  lifetime) ;  Batche- 
lor's  Succession,  48  La.  Ann.  278,  19  So. 
283  (note  collected  at  instance  of  testa- 
tor) ;  Stilphen's  Appeal,  100  Me.  146,  60 
Atl.  888,  4  Ann.  Cas.  158  (specific  legacy 
of  money  adeemed  by  failure  of  fund)  ; 
Kunkel  V.  Macgill,  56  Md.  120  {dictum); 
Gelbach  v.  Shively,  67  Md.  498, 10  Atl.  247 
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T.,  and  that^  in  the  avent  Mary  T.  ihould 
never  marry,  the  should  have  the  power  to 
diapoBe,  by  deed  or  will,  of  one  undivided 
fourth  of  thia  half  interest,  receiving,  how- 
ever, the  rents  and  profits  from  the  inter- 
eat  ao  long  as  she  remained  single.  By 
the  eleventh  item  of  the  will  of  Mary  Tup- 
per,  she  devised  to  Mary  T.  Lang,  "all  my 
interest,  to  wit,  an  undivided  one-half  in- 
terest, in  that  lot  on  Bay  street.  Savan- 
nah, Georgia,  known  as  lot  No.  4  Jekyl  Ty- 
thing,  Derby  ward,"  this  being  the  same  lot 
and  the  improvements  in  which  Miss  Tupper 
owned  an  undivided  half  interest,  the  other 
undivided  half  interest  belonging  to  the 
estate  of  her  sister,  Cornelia  T.  Lang;  and 
of  this  Miss  Tupper  had  possession  in- 
dividually and  as  executrix  of  Cornelia  T. 


By  the  twelfth  item  oi  her  will.  Miss  Tup- 
per made  Mary  T.  Lang,  Helen  T.  Vaughn, 
Clara  B.  Vaughn,  Isabelle  V.  Smith,  and 
Cornelia  C.  Vaughn  her  residuary  lega- 
tees. On  May  18,  1906,  Miss  Tuppe  in- 
dividually and  as  executrix  of  the  will  of 
her  sister,  Cornelia  T.  Lang,  and  by  virtue 
of  a  power  of  sale  in  the  will  of  Cornelia 
T.,  sold  the  western  half  of  this  lot  to  the 
Hibemia  Bank  for  $5,000.  On  the  12th 
day  of  the  same  month  she  invested  $2,400 
of  the  proceeds  of  such  sale  in  stock  of 
the  Geogia  State  Building  k  Loan  Asso- 
ciation, and  took  a  certificate  for  it.  No. 
1,428,  in  her  individual  name,  and  at  the 
same  time  invested  a  like  amount  of  such 
proceeds  in  stock  of  the  same  association, 
and  took  a  certificate,   No.  1,429,   in  her 


(specific  legacy  adeemed  by  failure  of 
fund) ;  Bradv  v.  Brady,  78  Md.  461,  28  Atl. 
515  (cows  died  during  lifetime  of  testator; 
horses  disposed  of  under  power  in  will) ; 
White  V.  Winchester,  6  Pick.  48  (stock  sold 
by  testator) ;  Tomlinson  v.  Bury,  145  Mass. 
346,  1  Am.  St.  Rep.  464,  14  N.  E.  137  {dic- 
tum) ;  Unitarian  Soc.  v.  Tufts,  151  Mass. 
*  76,  7  L.R.A.  390,  23  N.  £.  1006  (stock  sold 
by  testator) ;  Thayer  v.  Paulding,  200  Mass. 
08,  85  N.  E.  868  {dictum) ;  Byrne  v.  Hume, 
86  Mich.  646,  49  N.  W.  576  {dictum); 
Wheeler  v.  Wood,  104  Mich.  414,  62  N.  W. 
577  (legacy  of  $400  to  be  paid  by  assign- 
ment of  specific  mortgage  held  adeemed  by 
discharge  of  the  mortage) ;  Malone  v. 
Mooring,  40  Miss.  247  (slaves  emanci- 
pated); Ford  V.  Ford,  23  N.  H.  212  {dio- 
turn) ;  Healey  v.  Toppan,  45  N.  H.  243,  86 
Am.  Dee.  159  (specific  legacy  of  perishable 
articles  for  life,  with  remainder  over, 
adeemed  as  to  remainderman  by  perishing 
of  such  articles  during  the  life  term) ; 
Hoitt  V.  Hoitt,  63  N.  H.  475,  56  Am.  Rep. 
530,  3  Atl.  604  (corporate  stock  sold  bjr 
testator) ;  Gardner  v.  Gardner,  72  N.  H. 
267,  56  Atl.  316  (corporate  stock , disposed 
of  by  testator) ;  Drake  v.  True,  72  N.  H. 
322,  56  Atl.  749  (corporate  stock  surren- 
dared  by  testator)  y  Wyckoflf  v.  Perrine,  37 
N.  J.  £q.  118  (debt  paid) ;  Johnson  v.  Con- 
over,  54  N.  J.  Eq.  333,  35  Atl.  291  {dic- 
tum) ;  Abernethy  v.  Catlin,  2  Dem.  341 
(bond  and  mortgage  paid  to  testator); 
Beck  V.  McGillis,  9  Barb.  35  (bond  and 
mortgage  paid  to  testator) ;  Humphrey  v. 
Robinson,  52  Hun,  200,  5  N.  Y.  Supp.  164 
(bond  and  mortgage  discharged  upon  pay- 
ment to  testator) ;  Hosea  v.  Skinner,  32 
Misc.  653,  67  N.  T.  Supp.  527  (corporate 
stock  sold  by  testator) ;  Newcomb  v.  St. 
Peter's  Church,  2  Sandf.  Ch..  636  (stocks 
sold  by  testator) ;  Snowden  v.  Banks,  31 
N.  C.  (9  Ired.  L.)  373  (slave  sold  by  tes- 
tator) ;  Tayloe  v.  Bond,  45  N.  C.  (Busbee, 
Eq.)  5  (slave  sold  by  testator);  Anthony 
V.  Smith,  46  N.  C.  (Busbee,  Eq.)  188  {die- 
turn) ;  Nooe  v.  Vannoy,  69  N.  C.  (6  Jones, 
Eq.)  186  {dictum) ;  Tillman  v.  Tillman, 
69  N.  C.  (6  Jones,  Eq.)  206  (slave  sold  by 
testator);  Starbuck  v.  Starbuck,  93  N.  C. 
40  L.R.A.(N.S.) 


183  (debt  collected  by  testator) ;  Grogan 
V.  Ashe,  156  N.  C.  286,  72  S.  £.  872  {dic- 
tum) ;  Sharp  v.  McPherson,  10  Ohio  C.  C. 
181,  6  Ohio  C.  D.  634  (sale  of  property  out 
of  which  legacy  was  to  be  paid) ;  Gilbreath 
V.  Alban,  10  Ohio,  64  (claim  collected  by 
testator) ;  Bell's  Estate,  8  Pa.  Co.  Ct.  464 
(bank  deposit  withdrawn  by  testator) ; 
Blackstone  v.  Blackstone,  8  Watts,  335,  27 
Am.  Dec.  369  (corporate  stock  sold  by  tes- 
tator) ;  Alsop's  Appeal,  9  Pa.  374  (legacy 
of  corporate  stock  adeemed  when  not  hi 
testator's  possession  at  his  death) ;  Lud- 
lam's  Estate,  1  Pars.  Sel.  Eq.  Cas.  116 
(legacy  of  United  States  loan  certificate 
adeemed  by  testator  himself  receiving  pay- 
ment) ;  Ludlam's  Estate,  13  Pa.  188,  af- 
firming 8  Clark  (Pa.)  332  (same  as  preced- 
ing case) ;  Walls  v.  Stewart,  16  Pa.  275 
(land  which  was  source  of  payments  of 
legacy  was  sold  by  testator) ;  Hoke  v.  Her- 
man, 21  Pa.  301  (debt  partially  paid  dur- 
ing testator's  lifetime);  Smith's  Appeal, 
103  Pa.  559  (testator  withdrew  deposit  out 
of  which  specific  legacies  were  payable) ; 
Black's  Estate,  223  Pa.'  382,  72  Atl.  631 
{dictum);  Re  Tillinffhast,  23  R.  L  121,  49 
Atl.  634  (subject  oi  legacy  converted  by 
testator  to  his  own  use) ;  Cogdell  v.  Widow, 
3  Desauss.  Eq.  346  {dictum) ;  Bailey  v. 
Wagner,  2  Strobh.  Eq.  1  (slave  sold  by  tes- 
tator) ;  Rogers  v.  Rogers,  67  S.  C.  168,  100 
Am.  St.  Rep.  721,  45  S.  E.  176  (claims 
against  an  interest  in  a  certain  estate  col- 
lected by  testator) ;  Tipton  v.  Tipton,  1 
Coldw.  252  (note  disposed  of  by  testator)  ; 
Skipwith  V.  Cabell.  19  Gratt.  768  {dictum) ; 
Hood  V.  Haden,  82  Va.  688  (state  bonds 
sold  by  testator) ;  Ellis  v.  Walker,  1  Ambl. 
309  (interest  in  partnership  withdrawn 
from  partnership  by  testator) ;  Hambling 
V.  Lister,  1  Ambl.  401  (debt  called  in  by 
testator, — adeems  at  leaat  in  absence  of 
proof  of  a  contrary  intention) ;  Purse  v. 
Snaplin,  1  Atk.  414  {dictum) ;  Lawson  v. 
Stitch,  1  Atk.  607  {dictwn  as  to  collection 
of  debt  by  testator) ;  Jeffreys  v.  Jeffreys, 
3  Atk.  120  (bank  stock  sold  by  testator) ; 
Davies  v.  Morgan,  1  Beav.  405,  3  Jui*.  284 
(bond  invalid  at  time  of  testator's  death)  : 
Cowper  V.  Man  tell,  22  Beav.  223,  2  Jur.  K. 
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name  as  executrix  of  the  will  of  Cornelia 
T.  Lang.  The  balance  of  the  proceeds  of 
the  sale  she  put  in  "the  6  per  cent  stock  of 
said  loan  association/'  and  took  two  pass 
books  of  deposits  for  the  same,  one  of  the 
books  in  the  name  of  herself  individually 
for  half  of  such  balance,  and  the  other  in 
her  name  as  executrix  of  the  will  of  Cor- 
nelia T.  Lang  for  the  other  half  of  the 
balance  of  the  proceeds  of  the  sale.  Miss 
Tupper  died  June  12,  1910,  not  having 
withdrawn  either  of  such  deposits,  and  hav- 
ing made  no  change  in  her  will. 

Under  a  bill  for  interpleader,  filed  by 
the  executor  of  the  will  of  Miss  Tupper, 
the  question  was  presented  whether  the 
sale  and*  conveyance  by  Miss  Tupper  to  the 
bank  of  her  undivided  half  interest  in  the 


city  lot  and  the  improvements  thereon,— 
she  not  afterwards  becoming  possessed  of 
the  same, — and  the  investment  by  her  of 
the  half  interest  she  ownjd  individually 
in  the  proceeds  of  the  sale  in  corporate 
stock,  was  an  ademption  of  the  devise  of 
her  interest  in  such  property  to  Mary  T. 
Lang.  The  residuary  legatees  under  the 
will  of  Miss  Tupper  contended  that  the 
specific  devise  to  Mary  T.  was  adeemed 
pro  tanio  by  the  sale  and  reinvestment, 
and  that  therefore  the  corporate  stock  pur- 
chased by  Miss  Tupper  with  the  proceeds 
of  the  sale  belonging  to  her  individually, 
the  certificate  for  which  was  issued  in  her 
name  individually,  went  to  them  under  the 
residuary  clause  of  her  will.  The  conten- 
tion of  Mary  T.  Lang  was  that  the  specific 


S.  476,  4  Week.  Rep.  600  (leasehold  con- 
veyed by  testator) ;  Jones  v.  Southall,  32 
Beav.  31,  32  L.  J.  Ch.  N.  S.  130,  9  Jur.  N. 
S.  93,  8  L.  T.  N.  S.  103,  1  New  Reports, 
152,  11  Week.  Rep.  247  (claims  paid  to 
testator) ;  Ashborner  v.  Macguire,  2  Bro. 
Ch.  108,  2  Eng.  Rul.  Gas.  18  (company 
stock  sold  by  testator) ;  Badrick  y.  Stevens, 
3  Bro.  Ch.  341  (bond  paid  during  testator's 
lifetime) ;  Stanley  v.  Potter,  2  Cox,  Ch. 
Cas.  180,  2  Revised  Rep.  26  (debt  paid  to 
testator) ;  Hiunphreys  v.  Humphreys,  2 
Cox,  Ch.  Cas.  184  (stock  disposed  of  by 
testator) ;  Durrant  v.  Friend,  5  DeG.  &  S. 
343,  21  L.  J.  Ch.  N.  S.  353,  16  Jur.  709 
(subject  of  legacy  lost  at  sea  at  same  time 

.testator  lost  his  life) ;  Sidebotham  v.  Wat- 
son, 11  Hare,  170,  1  Week.  Rep.  303  (debt 
paid  in  testator's  lifetime) ;  Harrison  v. 
Jackson,  L.  R.  7  Ch.  Div.  339,  47  L.  J.  Ch. 
N.  S.  142  (corporate  stock  redeemed  by  cor- 
poration during  testator's  lifetime) ;   Mac- 

•donald  v.  Irvine,  L.  R.  8  Ch.  Div.  101,  47 
L.  J.  Ch.  N.  S.  494,  38  L.  T.  N.  S.  155,  26 
Week.  Rep.  381  (bonds  sold  by  testator) ; 
Re  Lane,  L.  R.  14  Ch.  Div.  856,  49  L.  J. 
Ch.  N.  S.  768,  43  L.  T.  N.  S.  87,  28  Week. 
Rep.  764  (stock  surrendered  by  testator)  ; 
Re  Bridle,  L.  R.4  C.  P.  Div.  336  (mortgage 
piaid  during  testator's  lifetime) ;  Re  Gib- 
son, L.  R.  2  Eq.  669,  35  L.  J.  Ch.  N.  S.  596, 
14  Week.  Rep.  818  (stock  sold  by  testa- 
tor) ;  Oliver  v.  Oliver,  L.  R.  11  Eq.  606,  40 
L.  J.  Ch.  N.  S.  189,  24  L.  T.  N.  8.  350,  19 
Week.  Rep.  432  (stock  sold  by  testator) ; 
Birch  V.  Baker,  Mosely,  373  (stock  sold  by 
testator) ;  Pattison  v.  Pattison,  1  Myl.  k 
K.  12,  2  L.  J.  Ch.  N.  S.  15  (stock  sold  by 
testator) ;  Rider  v.  Wager,  2  P.  Wms.  328 
(debt  called  in  by  testator) ;  Gardner  v. 
Hatton,  6  Sim.  93  (principal  of  mortgage 
received  by  testator) ;  Clark  v.  Browne,  2 
Smale  &  G.  524,  18  Jur.  903,  2  Week.  Rep. 
665  {dictum) ;  Fryer  v.  Morris,  9  Vea.  Jr. 
360,  7  Revised  Rep.  222  (debt  collected  by 
testatrix);  Pawlet's  Case,  T.  Raym.  335 
{dictum) ;  Aston  v.  Wood,  43  L.  J.  Ch,  N. 
S.  715,  31  L.  T.  N.  S.  293  (gift  of  balance 
due  from  a  partnership  adeemed  by  collec- 
tion thereof  bv  testator)  :  Lee  v.  Lee,  27 
L.  J.  Ch.  K.'S.  824,  6  Week.  Rep.  846 
40  L.R.A.(N.S.) 


(stock  sold  by  testator) ;  Makeown  y. 
Ardagh,  Jr.  Rep.  10  Eq.  445  (bond  paid  to 
testator) ;  Longfield  v.  Bantry,  Ir.  L.  R.  16 
Eq.  101  {dictum);  Re  Rally,  25  Ont.  L. 
Rep.  112,  20  Ont.  Week.  Rep  482  (debt 
paid  to  testatrix). 

But  a  direction  to  solicitors  to  sell  stock 
which  had  been  specifically  bequeathed,  for 
the  purpose  of  reimbursing  themselves  for 
a  sum  drawn  upon  them  by  the  testator, 
was  held  in  Harrison  v.  Asber,  2  DeG.  k  S. 
436,  17  L.  J.  Ch.  N.  S.  452,  12  Jur.  833, 
not  to  adeem  the  legacy  where  the  solicitors 
did  not  dispose  of  the  stock  until  after  the 
testator's  death. 

In  a  few  early  cases,  in  case  of  debts, 
etc.,  being  bequeathed,  a  distinction  was 
drawn  between  voluntary  and  compul- 
sory payments,  it  being  held  that  volun- 
tary payment  was  not  a  circumstance  from 
which  to  infer  an  intention  to  adeem, 
but  that  such  an  intention  might  be  pre- 
sumed, unless  otherwise  accounted  for, 
when  the  testator  himself  called  in  the 
money.  See  Stout  y.  Hart,  7  N.  J.  L.  414; 
Lawson  v.  Stitch,  1  Atk.  507  {dictum) ; 
Partridge  y.  Partridge,  Cas.  t.  Talb.  226, 
9  Mod.  269;  Orme  v.  Smith,  1  Eq.  Cas.  Abr. 
302,  2  Vern.  681;  Crockat  y.  Crockat,  2  P. 
Wms.  164;  and  Drinkwater  v.  Falconer, 
2  Ves.  Sr.  623.  And  in  the  early  case  of 
Ford  y.  Fleming,  1  Eq.  Cas.  Abr.  302,  2 
P.  Wms.  469,  2  Strange,  823,  Lord  Chancel- 
lor King  went  so  far  as  to  hold  that  the 
fact  that  the  testator  sued  for  a  claim 
which  had  been  specifically  bequeathed,  and 
recovered  it,  did  not  adeem  the  legacy,  the 
ground  being  that  the  suit  might  have  been 
brought  merely  because  the  testator  thought 
the  debt  was  in  danger.  But  these  distinc- 
tions no  longer  prevail,  they  being  re- 
pudiated as  unsound  and  fallacious  by  the 
modern  decisions,  the  question  resolving 
itself  into  one  of  identity  rather  than  in- 
tention. See  Wyckoff  v.  Perrine,  37  N.  J. 
Fq.  118;  Aberne'thy  v.  Catlin,  2  Dem.  341; 
Ashburner  y.  Macguire,  2  Bro.  Ch.  108,  2 
Eng.  Rul.  Cas.  18,  holding  that  a  legacy 
of  a  debt  is  not  adeemed  by  receiving  divi- 
dends in  bankruptcy;  Stanley  y.  Potter. 
1 2  Cox,  Ch.  Cas.  180,  2  Revised  Rep.  26,  and 
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devise  to  her  was  not  adeemed.  By  consent 
the  case  was  tried  by  Judge  Walter  G. 
Charlton  without  a  jury.  Evidence  was 
submitted  on  behalf  of  Miss  Lang,  to  the 
effect  that  Miss  Tupper,  in  January,  1905, 
consulted  her  counsel  as  to  the  advisability 
of  selling  the  city  lot  and  reinvestment  of 
the  proceeds  of  the  sale.  She  was  ad- 
vised, as  the  buildings  on  it  were  in  a  di- 
lapidated condition  and  practically  unten- 
antable, and  bringing  in  little  or  no  in- 
come, that  it  would  be  best  to  sell  and  re- 
invest the  proceeds  in  stock  of  the  Georgia 
State  Building  &  Loan  Association;  and 
her  counsel  soon  thereafter^  at  her  in- 
stance, wrote  a  letter  to  Mary  T.  Lang 
informing  her  that  Miss  Tupper  was  of 
the  opinion   that   it  was  best  to  sell  the 


property  in  question  and  to  reinvest  the 
proceeds  in  other  property.  After  the  sale 
the  same  counsel  advised  Miss  Tupper  to 
invest  the  proceeds  of  the  sale  as  she  did 
invest  it.  It  was  shown  that  Mary  T. 
Lang  was  the  niece  of  Miss  Tupper,  and 
that  the  residuary  legatees  were  close 
friends  of  hers,  with  whom  she  lived  for 
a  number  of  years  prior  to  her  death,  and 
with  whom  she  was  living  when  she  died. 
Other  facts  appearing  upon  the  trial  are 
set  forth  in  the  opinion  rendered  by  Judge 
Charlton,  as  follows: 

"This  proceeding,  which  is  substantially 
a  .bill  of  interpleader,  is  brought  by  the 
executor  of  the  will  of  Mary  Tupper  to  de- 
termine whether  a  designated  sum  of  money 


diotum  in  Innes  v.  Johnson,  4  Ves.  Jr.  568. 
So  a  conveyance  by  testator  during  his 
lifetime,  of  propertv  specifically  devised, 
adeems  or  revokes  the  devise.  Coulson  v. 
Holmes,  6  Sawy.  279,  Fed.  Cas.  No.  3,274; 
Bissell  v.  Heyward,  96  U.  S.  580,  24  L.  ed. 
678;  Re  Tillman,  —  Cal.  — ,  31  Pac.  563; 
Connecticut  Trust  &  S.  D.  Co.  v.  Chase, 
75  Conn.  683,  55'  Atl.  171 ;  Worrill  v.  Gill, 
46  Ga.  482;  Re  Miller,  128  Iowa,  612,  105 
N.  W.  105;  Tanner  v.  Van  Bibber,  2  Duv. 
550;  Miller  v.  Malone,  109  Ky.  133,  95  Am. 
St.  Rep.  338,  58  S.  W.  708;  Carter  v. 
Thomas,  4  Me.  341 ;  Emery  v.  Union  Soc.  79 
Me.  334,  9  Atl.  891;  Hawes  v.  Humphrey, 
9  Pick.  350,  20  Am.  Dec.  481;  Webster  v. 
Webster,  105  Mass.  538;  Cozzens  y.  Jami- 
son, 12  Mo.  App.  452;  Hattersley  v.  Bissett, 
51  N.  J.  Eq.  597,  40  Am.  St.  Rep.  532,  29 
Atl.  187;  Hoitt  v.  Hoitt,  63  N.  H.  475,  56 
Am.  Rep.  530,  3  Atl.  604;  Barstow  v.  Good- 
win, 2  Bradf.  413;  Philson  v.  Moore,  23 
Hun,  152;  Hoffmann  v.  Steubing,  49  Misc. 
157,  98  N.  Y.  Supp.  706;  Adams  v.  Winne, 
7  Paige,  97;  Herrington  v.  Budd,  6  Denio, 
321;  McNaughton  v.  McNaughton,  34  N. 
Y.  201;  Bumham  v.  Comfort,  108  N.  Y. 
535,  2  Am.  St.  Rep.  462,  15  N.  E.  710; 
Skerrett  v.  Burd,  1  Whart.  (Pa.)  246;  Hun- 
ter V.  Mills,  29  S.  C.  72,  6  8.  E.  907;  Le- 
febvre's  Estate,  100  Wis.  192,  75  N.  W. 
971;  Gale  v.  Gale,  21  Beav.  349;  Manton 
V.  Tabois,  L.  R.  30  Ch.  Div.  92,  64  L.  J. 
Ch.  N.  8.  1008,  53  L.  T.  N.  8.  289,  33  Week. 
Rep.  832;  Re  CTowes  [1893]  1  Ch.  214,  2 
Reports,  115,  68  L.  T.  N.  S.  395,  41  Week. 
Rep.  69;  Castle  v.  Fox,  L.  R.  11  Eq.  542, 
40  L.  J.  Ch.  N.  S.  302,  24  L.  T.  N.  S.  536 
19  Week.  Rep.  840  {diotum) ;  Re  McMillan, 
4  Ont.  L.  Rep.  415.  And  this  is  true  al- 
though a  purchase  money  mortgage  is  taken 
back.  Re  Clowes  and  Re  McMillan,  supra. 
And  in  Baxter  v.  Dyer,  5  Ves.  Jr.  656,  it 
was  held  that  a  devise  is  not  revoked  by  a 
mortgage  in  fee  to  the  devisee.  But  in  Mc- 
Taggart  v.  Thompson,  14  Pa.  149,  it  was 
said  that  a  mortgage  executed  by  the  tes- 
tator to  the  devisee  on  the  devised  property 
operated  as  a  revocation  pro  tofuto.  See 
contraf  Hark  ins  v.  Bayley,  Prec.  in  Ch. 
514,  wherein  it  was  said  that  the  rule  as 
40  L.R.A.(N.S.) 


announced  in  McTaggart  v.  Thompson  ap- 
plied only  where  the  mortgage  was  to  a 
stranger,  and  that  in  case  of  a  mortgage 
to  the  devisee  it  operated  as  an  ademption 
in  ioto. 

In  California  it  is  provided  by  statute 
(Civil  Code,  §  1304)  that  an  instrument 
altering  the  testator's  interest  in  a  thing 
disposed  of  by  will,  if  inconsistent  with  the 
testamentary' disposition,  shall  operate  as  a 
revocation  of  the  devise.  Re  Benner,  155 
Cal.  153,  99  Pac.  715,  holding  that  a  devise 
was  revoked  by  the  sale  of  the  subject 
thereof. 

And  a  legacy  of  freedom  from  slavery 
upon  the  death  of  the  testator  is  revoked 
by  a  sale  of  the  slave  by  the  testator,  es- 
pecially where  the  manumission  was  not- 
rendered  effectual  by  delivery  of  a  certificate 
or  writing  to  the  slave  or  to  some  person 
for  his  benefit.  Re  Nan  Mickel,  14  Johns. 
324. 

But  it  has  been  held  that  a  devise  of  a 
specific  tract  of  land  is  not  adeemed  in  toto 
by  a  subsequent  lease,  the  reversion  con- 
tinuing in  the  lessor  subject  to  the  con- 
ditions contained  in  the  lease,  as  such  a 
lease  changes  only  the  tenure  of  the  estate. 
Brady  v.  Brady,  78  Md.  461,  28  Atl.  515, 
involving  a  lease  renewable  forever;  Hodg- 
kinson  v.  Wood,  Cro.  Car.  23,  involving  a 
lease  for  a  term  of  years. 

• 
— contract  of  disposal. 

A  valid  contract  for  the  sale  of  lands 
specifically  devised  is  a  revocation  of  the 
devise  in  equity.  Walton  v.  Walton,  7 
Johns.  Ch.  258,  11  Am.  Dec.  456;  Donohoo 
V.  Lea,  1  Swan,  119,  55  Am.  Dec.  725; 
Watts  V.  Watts,  L.  R.  17  Eq.  217,  22  Week. 
Rep.  105.  And  this  is  true  although  the 
sale  is  rescinded  by  the  mutual  consent  of 
the  parties,  so  that  the  testator  is  restored 
to  his  former  title  and  dies  seised  of  the 
same  entate.  Walton  v.  Walton,  supra; 
Herrington  v.  Budd,  5  Denio,  321. 

But  a  mere  option  to  purchase  which  was 

not  exercised  during  the  testator's  lifetime 

was  held   not   to  work   an   ademption,    in 

Emuss  V.  Smith,  2  DeG.  k  S.  722,  and  in 

35 
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and  certain  shares  of  stock  shall  go  under 
the  eleventh  item  of  the  will  as  a  specific 
legacy,  or  under  the  twelfth  item  be  turned 
over  to  the  residuary  legatees.  The  prop- 
erty specifically  devised  in  the  eleventh 
item  was  sold  by  the  testatrix  subsequent- 
ly to  the  making  of  the  will.  She  and 
her  deceased  sister  had  owned  the  prop- 
erty in  common,  and  she  was  the  executrix 
of  her  sister's  will.  She  sold  the  property 
in  both  capacities,  took  the  purchase  money 
check,  and,  without  cashing  it,  indorsed 
it  over  to  the  Georgia  State  Building  & 
Loan  Association,  in  payment  of  stock  in 
that  concern;  the  balance  after  payment 
for  such  being  deposited  to  her  credit  on 
the  books  of  the  company.  The  devisee 
under  the  eleventh   item  is  a  niece  of  the 


testatrix,  not  in  good  health,  and  living 
west.  The  residuary  legatees  are  the  chil- 
dren of  an  adopted  daughter  of  the  testa- 
trix, with  whom  the  latter  lived  until  the 
adopted  daughter  died,  since  which  event 
she  continued  to  live  with  the  residuary 
legatees.  During  the  lifetime  of  the  daugh- 
ter, she  paid  nominal  board;  since  her 
death  she  paid  none.  In  her  will  all  of 
the  interpleaders  are  remembered.  The  in- 
teresting contention  arising  is  whether  or 
not  the  sale  of  the  interests  in  the  realty 
to  have  passed  under  the  eleventh  item 
adeemed  the  devise?  The  residuary  lega- 
tees urge  that  the  common  law  prevails  in 
Georgia,  and  that  the  language  of  the  Code 
of  1895  (§§  3332,  3333)  is  to  be  construed 
with    reference    to    it.     The    specific    dev- 


Re  Pyle  [1895]  1  Ch.  724,  64  L.  J.  Ch.  N. 
8.  477,  13  Reports,  396,  72  L.  T.  N.  8.  327, 
43  Week.  Rep.  420. 

So,  a  mere  offer  by  an  agent  to  sell  the 
subject-matter  of  a  specific  legacy  made 
before,  but  accepted  after,  the  testator's 
death,  was  held  not  to  operate  as  an  ademp- 
tion, in  Re  Pearce,  8  Reports,  805,  as  set 
out  in  15  Mews,  Eng.  Case  Law  Dig.  1577. 

And  a  contract  for  the  sale  of  property 
specifically  devised,  together  with  delivery 
of  a  deed  in  escrow,  upon  the  condition  that 
it  be  delivered  to  the  vendee  upon  the  pay- 
ment of  the  cash  balance  required  by  the 
contract,  has  been  held  not  to  revoke  the 
legacy  where  such  payment  and  delivery  of 
the  deed  do  not  take  place  until  a  few 
hours  after  the  testator's  death,  the  ground 
being  that  the  legatee  held  the  legal  title 
during  the  interval  between  the  death  and 
the  delivery  of  the  deed,  and,  being  sub- 
ject to  the  infirmity  of  the  agreement,  was 
entitled  to  any  advantage  arising  there- 
from, and  therefore  to  the  consideration 
paid  for  the  land.  Van  Tassel  v.  Burger, 
119  App.  Div.  509,  104  N.  Y.  Supp.  273. 

But  in  Weeding  v.  Weeding,  i  Johns.  & 
H.  424,  4  L.  T.  N.  8.  616,  9  Week.  Rep.  431, 
it  was  held  that  a  valid  contract  entered 
into  after  the  execution  of  the  will,  giving 
an  option  of  purchase,  adeemed  a  devise  of 
the  property,  although  the  option  was  not 
exercised  until  after  the  testator's  death. 

But  an  unenforceable  contract  of  sale 
does  not  revoke  a  specific  devise  of  the  prop- 
erty. Crowe  V.  Menton,  Ir.  L.  R.  28  Eq. 
619. 

And  an  attempt  to  convey  the  property 
specifically  devised,  which  fails,  leaving  the 
specific  property  in  the  testator,  does  not 
adeem  the  legacy  or  devise,  as  the  property 
may  still  be  delivered  over  to  the  legatee 
in  specie,  Whitlock  v.  Vaun,  38  Ga.  562, 
holding  that  an  attempted  sale  of  property 
specifically  devised,  which  failed  because 
the  purchaser  failed  to  pay  for  it,  did  not 
adeem  the  devise. 

In  New  York,  nnder  2  Rev.  Stat.  64, 
§  45,  a  contract  to  sell  property  specifically 
bequeathed  does  not  revoke  the  devise  when 
the  sale  is  not  consummated  during  the  tes- 
40  L.R.A.(N.S.) 


tator's  lifetime.    Van  Tassel  v.  Burger,  su- 
pra. 

— ^hypothecating  as  security. 

The  mere  hypothecating  of  stock  to  se- 
cure a  debt  does  not  adeem  a  specific  legacy 
of  such  stock,  where  the  stock  is  not  sold 
to  pay  the  debt  secured  until  after  the  tes- 
tator's death.  Re  Young,  32  Pittsb.  L.  J. 
403,  as  set  out  in  49  Century  Dig.  col.  3018. 

And  in  Knight  v.  Davis,  3  Myl.  &  K. 
358,  3  L.  J.  Ch.  N.  8.  81,  it  was  held  that 
the  pledging  of  a  specific  legacy  does  not 
work  an  ademption  thereof,  and  that  the 
legatee  is  entitled  to  have  his  legacy  re- 
deemed or  exonorated  by  the  executor. 

— ^wrongful  sale. 

Where  the  sale  of  lands  specifically  de- 
vised is  made  by  the  testator's  son  without 
the  assent  or  knowledge  of  the  father,  such 
a  sale  does  not  adeem  the  specific  devise. 
Beal  V.  Crafton,  5  Ga.  301.  And  the  same 
is  true  of  an  unauthorized  investment  by 
the  testator's  agent  of  the  specific  sum  be- 
queathed. Basan  v.  Brandon,  8  Sim.  171. 
And  the  wrongful  sale  by  a  third  person 
of  property  specifically  bequeathed  does  not 
adeem  the  legacy.  Domville  v.  Tavlor,  32 
Beav.  604,  8  L.  T.  N.  S.  624,  2  New  Re- 
ports, 258,  11  Week.  Rep.  796. 

— effect  of  subsequent  acquisition  or  rever- 
sion. 

Where  the  property  specifically  be- 
queathed or  devised  is  alienated,  but  is  sub- 
sequently again  acquired  by  the  testator, 
and  remains  in  his  possession  at  his  death, 
the  legacy  or  devise  is  held  operative,  in 
Woolery  v.  Woolery,  48  Ind.  523,  and  in 
Brown  v.  Brown,  16  Parb.  569. 

And  it  is  held  that  the  sale  of  property 
specifically  bequeathed  does  not  revoke  the 
legacy  where  there  was  a  simulated  transfer 
acknowledged  by  the  vendee,  the  property 
returning  to  the  testator  and  bein^;  tn  esse 
at  his  death.  Re  Blakemore,  43  La.  Ann. 
845,  9  So.  496.  But  in  Walton  v.  Walton, 
7  Johns.  Ch.  258,  11  Am.  Dec.  456,  a  con- 
trary conclusion  was  reached,  it  being  held 
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isee  claims  that  in  Georgia  the  rule  of 
intention  as  taken  from  the  civil  law  pre- 
vails, and  the  devise  has  not  been  adeemed, 
but  merely  transferred  or  substituted,  and 
the  fair  and  conclusive  deduction  is  that 
the  intention  of  the  testatrix  was  not  to 
adeem  the  devise,  but,  by  practically  segre- 
gating the  purchase  money,  investing  the 
major  portion,  and  even  preserving  the 
fractional  residue  in  bank,  to  preserve  the 
deviser  in  substance.  This,  it  is  urged,  is 
also  shown  by  the  fact  that,  having  been 
tenant  in  common  of  the  realty  with  the 
mother  of  the  specific  devisee,  the  testatrix, 
as  executrix,  invested  the  proceeds  belong- 
ing to  that  estate  in  identically  the  same 
manner. 

''We  may  eliminate  from  the  discussion 

that  where  a  testator  lawfully  and  validly 
conveys  the  estate  devised,  the  devise  is  re- 
voked, even  though  he  take  it  back  again 
by  the  same  instrument,  and  dies  seised  of 
the  same  estate.  And  see  Herrington  v. 
Budd,  5  Denio,  321. 

— gift  to  legatee. 

A  g^ft  or  conveyance  to  the  legatee  by 
the  testator  during  his  lifetime,  of  a  thing 
specifically  bequeathed  or  devised  to  him, 
will  adeem  the  legacy,  ^ilmer  v.  Gilmer, 
42  Ala.  0,  holding  that  a  gif£  to  the  legatee 
of  certain  notes,  of  one  of  such  notes, 
adeemed  the  legacy  to  that  extent;  Reed  v. 
Copeland,  50' Conn.  473,  47  Am.  Rep.  663; 
Worrill  v.  Gill,  46  Ga.  482,  holding  that  a 
gift  to  the  legatee  of  property  specifically 
devised  to  him  adeemed  the  devise,  not- 
withstanding a  life  estate  was  reserved  in 
the  testator;  Davis  v.  Close,  104  Iowa,  261, 
73  N.  W.  600,  to  the  same  effect  as  Gil- 
mer's Case,  supra;  Rice  v.  Rice,  —  Iowa, 
—,119  N.  W.  714,  holding  that  a  specific 
devise  of  lands  was  adeemed  by  gift  thereof 
to  the  legatee;  Rice  v.  Rice,  147  Iowa,  1, 
34  L.R.A.(N.S.)  917,  125  N.  W.  826,  same 
as  next  preceding  case ;  Kean's  Will,  9  Dana, 
25,  holding  that  a  deed  to  the  devisee  dur- 
ing life  of  testator  revoked  a  specific  devise, 
whether  so  intended  or  not:  Floyd  v.  Floyd, 
7  B.  Mon.  290,  holding  that  a 'gift  to  the 
legatee  of  slaves  which  had  been  specifieal- 
Iv  bequeathed  him  adeemed  the  bequest; 
Gregory  v.  Lansing,  116  Minn.  73,  131  N. 
W.  1010,  same  as  Rice  v.  Rice,  supra; 
Marshall  v.  Hartzfelt,  98  Mo.  App.  178,  71 
R.  W.  1001.  same  as  Rice  v.  Rice,  supra; 
Pickott  V.  Leonard,  104  N.  C.  326,  10  S. 
E.  460,  same  as  Rice  v.  Rice,  supra. 

— sale  under  process  of  law. 

The  fact  that  the  alienation  is  by  process 
of  law.  ns  by  a  sale  for  taxes,  has  been 
held  not  to  affect  the  question,  the  aliena- 
tion adeeming  the  devise.  Borden  v,  Bor- 
den, 2  R.  I.  94. 

And  the  same  conclusion  has  been 
reached  where  the  sale  was  made  in  emi- 
nent domain  proceedings.  Ametrano  v. 
40  L.R.A.(N.S.) 


the  relations  between  the  testatrix  and  the 
contending  parties.  She  was  apparently 
on  affectionate  terms  with  all  of  them. 
In  doing  this,  it  seems  to  me  that  the  ques- 
tion of  intention  is  also  practically  elim- 
inated. The  suggestion  is  strong  that  the 
course  pursued  by  the  testatrix  in  imme- 
diately investing  the  proceeds  and  deposit- 
ing the  fractional  sum  would  indicate  an 
intention  to  keep  the  thing  itself  distinct, 
however  changed  its  general  aspect.  The 
difficulty  about  such  a  conclusion  arises 
from  the  uncertainty  of  a  deduced  inten- 
tion, as  distinguished  from  intention  ex- 
pressed.  This  may  have  been  the  inten- 
tion of  the  testatrix,  or  it  may  not.  There 
is  no  presumption  arising  from  the  con- 
duct   of    the    testatrix.     She    may    have 

Downs,  170  N.  Y.  388,  58  L.R.A.  719,  88 
Am.  St.  Rep.  671,  63  N.  E.  340;  Re  Man- 
chester &;  S.  R.  Co.  19  Beav.  365;  Manton 
V.  Tabois,  L.  R.  30  fch.  Div.  92,  54  L.  J. 
Ch.  N.  S.  1008,  53  L.  T.  N.  S.  289,  33  Week. 
Rep.  832;  Re  Dowsett  [1901]  1  Ch.  398, 
70  L.  J.  Ch.  N.  S.  149,  49  Week.  Rep.  268; 
Re  Bagot,  31  L.  J.  Ch.  N.  S.  772,  6  L.  T. 
N.  S.  774,  10  Week.  Rep.  607;  Watts  v. 
Watts,  L.  R.  17  Eq.  217,  22  Week.  Rep.  106. 
And  in  Re  Spragge,  13  Ont.  Week.  Rep. 
741,  affirmed  in  16  Ont.  Week.  Rep.  49,  it 
was  said  that,  in  the  absence  of  statute,  a 
sale  of  lands  specifically  devised,  even 
though  effected  by  act  of  Parliament,  would 
work  an  ademption. 

'  As  to  effect  of  sale  under  orders  in 
lunacy,  see  Re  Freer,  Jones  v.  Green, 
Holmes  v.  Goodworth,  and  Miller  v.  Miller, 
as  set  out  infra,  subdivision  "Alienation 
while  testator  is  insane." 

— removal  of  subject  of  legacy. 

Where  property  is  described  in  a  specific 
bequest  as  at  a  particular  place,  a  perma- 
nent removal  of  the  property  from  such 
place  adeems  the  legacy.  Spencer  v.  Spen- 
cer, holding  that  a  specific  devise  of  the 
furniture  in  a  certain  house  was  adeemed 
by  the  permanent  removal  of  all  the  tes- 
tator's furniture  from  such  house.  See,  to 
the  same  effect,  Glagrove  v.  Coore,  27  Beav. 
138;  Green  v.  Symonds,  1  Bro.  Ch.  129, 
note,  Houlding  v.  Cross,  1  Jur.  N.  S.  250, 
3  Week.  Rep.  334;  Heseltine  v.  Heseltine, 
3  Madd.  Ch.  276;  Colleton  v.  Garth,  6  Sim. 
19,  2  L.  J.  Ch.  N.  S.  75;  and  Shaftsbury 
V.  Shaftsbury,  2  Vern.  747. 

But  it  has  been  intimated  that  a  differ- 
ent rule  would  apply  where  the  removal  is 
temporary  only  (Spencer  v.  Spencer,  21 
Beav.  548;  Land  v.  Devaynes,  4  Bro.  Ch. 
537;  Brooke  v.  Warwick,  2  DeG.  &  S.  425, 
12  Jur.  912,  affirmed  in  1  Hall  &  T.  142,  18 
L.  J.  Ch.  N.  S.  137,  13  Jur.  547);  or  for 
purposes  of  safety  (Norreys  v.  Franks, 
Ir.  Rep.  9  Eq.  18)  ;  or  for  a  necessary  pur- 
pose (Moore  v.  Moore,  1  Bro.  Ch."  127; 
Chapman  v.  Hart,  1  Ves.  Sr.  271,  wherein 
I  a  distinction  was  drawn  between  a  house 
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known  that  the  common-law  rule  prevailed, 
and  still  have  been  satisfied  to  have  it  so. 
Or  she  may  have  been  ignorant  that  such  a 
rule  ever  existed,  or  that  anj  change  in 
the  language  of  her  devise  was  necessary. 
Who  cannot  tell  with  any  degree  of  ap- 
proximate certainty?  Intention  is  the  law 
of  wills  in  Georgia;  but  the  Georgia  au- 
thorities on  this  line  are  chiefly  concerned 
with  the  interpretation  of  wills,  not  in 
the  ascertainment  of  modifications  of  doc- 
trines which  involve  conduct.  If  the  com- 
mon-law rule  applies,  then  this  devise 
would  be  adeemed,  unless  that  rule  is  sub* 
ject  to  modification  through  intention.  If 
this  be  a  true  rendition  of  the  rule  in 
Georgia  in  its  last  analysis,  then  manifest- 
ly   the    intention    which   is    so    controlling 


as  to  set  aside  a  rule  must  be  clear  and 
explicit,  and  the  conclusion  from  the  evi- 
dence showing  it  must  not  be  susceptible 
of  two  constructions.  In  other  words,  the 
conclusion  must  be  exclusive.  Even  in  the 
construction  of  legacies,  when  the  courts 
are  enjoined  to  seek  diligently  for  the  in- 
tention of  the  testator,  and  give  effect  to 
the  same,  there  must  be  consistency  with 
the  rules  of  law,  and,  notwithstanding  the 
great  power  to  remodel  sentences,  the  in- 
tention must  at  last  be  clear  and  unques- 
tionable; and  if  the  clause  as  it  stands  may 
have  effect,  it  is  given  that  effect,  however 
well  satisfied  the  court  may  be  of  a  differ- 
ent testamentary  intention.  Code,  §  3324. 
If  this  be  true  when  the  matter  under  con- 
sideration  is   specifically   subjected   to   the 


and  a  ship,  it  being  said  that  removal  from 
the  latter  would  not  work  an  ademption) ; 
or  by  a  third  party  by  fraud,  to  defeat  the 
legacy  (Shaftsbury  v.  Shaftsbury,  2  Vern. 
747). 

So,  it  has  been  held  that  where  a  tes- 
tator bequeaths  the  household  furniture  in 
a  certain  house,  and  such  goods  are  not 
there  at  the  time  of  his  death,  because  of 
a  prior  refusal  of  the  tenant  occupying 
such  place  to  permit  them  to  be  stored 
there,  the  legacy  is  not  adeemed,  and  the 
goods,  which  had  been  stored  in  another 
place,  passed  under  the  legacy.  Rawlin- 
son  V.  kawlinson,  L.  R.  3  Ch.  Div.  302. 


—ademption  by  acquisition  of  different  es- 
tate. 

Upon  the  purchase  of  the  fee  to  prop- 
erty, a  leasehold  held  by  the  purchaser 
merges  therein  and  adeems  a  specific  legacy 
of  such  leasehold.    Emuss  v.  Smith,  2  DeG. 

6  S.  722;  Cape!  ▼.  Girdler,  9  Ves.  Jr.  509, 

7  Revised  Rep.  289. 

And  a  bequest  of  a  sublease  is  adeemed 
by  the  testator  taking  an  assignment  of 
the  original  lease.  Porter  v.  Smith,  16 
Sim.  251,  12  Jur.  931. 

And  the  devise  of  a  mortgage  in  fee  is 
adeemed  by  a  subsequent  purchase  pf  the 
equity  of  redemption.  Yardlev  v.  Holland, 
L.  R.  20  Eq.  428,  33  L.  T.  N.  S.  301. 

So,  it  is  held  that  a  specific  devise  of  the 
equitable  fee  in  an  estate  is  revoked  where 
the  testator  afterwards  takes  a  conveyance 
to  uses,  to  bar  dower  in  his  own  favor. 
Jacob  V.  Jacob,  82  L.  T.  N.  S.  270,  affirm- 
ing 78  L.  T.  N.  S.  825,  which  afffrmed  78 
L.  T.  451 ;  Plowden  v.  Hvde,  2  Sim.  N.  S. 
171,  21  L.  J.  Ch.  N.  S.  '329,  36  Jur.  512, 
reversed  on  other  grounds  in  2  DeG.  M.  & 
G.  684,  21  L.  J.  Ch.  N.  S.  796,  16  Jur.  823; 
Rawlins  v.  Burgis,  2  Ves.  &  B.  382. 

However,  where  the  testator  owns  a  par- 
tial freehold  and  a  leasehold,  and  be- 
queaths both,  a  subsequent  purchase  of  the 
Yevcrsion  of  the  leasehold  will  not  adeem 
the  devise,  but  the  whole  of  the  messauge 
will  pass  by  the  devise.  Miles  v.  Miles, 
40  L.R.A.(N.S.) 


L.  R.  1  Eq.  462,  35  Beav.  191,  35  L.  J.  Ch. 
N.  S.  316,  12  Jur.  N.  S.  116,  13  L.  T.  N. 
S.  697,  14  Week.  Rep.  272. 

And  a  devise  of  an  equitable  estate  in 
specific  property  is  held  not  adeemed  by  the 
subsequent  acquisition  by  the  testator  of 
the  legal  title.  Dingwell  v.  Askew,  1  Cox, 
Ch.  (as.  427. 

And  a  bequest  of  the  beneficial  interest  in 
personalty  has  been  held  not  adeemed  by 
the  vesting  of  the  legal  interest  in  the  tes- 
tator.    Clough  V.  Clough,  3  Myl.  &  K.  296. 


— alienation  while  testator  is  insane. 

It  has  been  held  that  the  expenditure  by 
the  lunatic's  committee,  of  a  deposit  of 
money  which  had  been  specifically  be- 
queathed, did  not  adeem  the  legacy,  and 
that  the  legatee  was  entitled  to  the  amount 
of  the  legacy  from  the  remainder  of  the 
estate.  Re  Carter,  71  Misc.  .406,  130  N.  Y. 
Supp.  201. 

And  under  the  rule  that  legacies  are 
adeemed  only  where  such  an  intention  ap- 
pears on  the  part  of  the  testator  himself, 
it  was  held  in  Wilmerton  v.  Wilmerton,  28 
L.R.A.(N.S.)  401,  100  C.  C.  A.  366,  17tt 
Fed.  896,  that  the  collection  of  a  part  of  a 
specific  legacy  by  the  conservator  of  an 
incompetent  testator  did  not  adeem  the 
legacy  pro  iantOf  in  the  absence  of  other 
evidence  that  such  was  the  testator's  in- 
tention. 

But  a  contrary  conclusion  was  reached 
in  Hoke  v.  Herman,  21  Pa.  301.  wherein  it 
was  held  that  payment  of  a  debt  to  the 
committee  of  the  insane  testator  adeemed 
a  legacy  of  the  debt. 

And  in  Re  Freer,  L.  R.  22  Ch.  Div.  622. 
62  L.  J.  Ch.  N.  S.  301,  31  Week.  Rep.  426. 
it  was  held  that  a  sale  of  stock  which  had 
been  specifically  bequeathed,  under  an  or- 
der in  lunacy,  adeemed  the  legacy.  And 
the  same  conclusion  was  reached  in  Jones 
V.  Green,  L.  R.  5  Eq.  5.55,  37  L.  J.  Ch.  N. 
S.  603,  16  Week.  Rep.  603;  and  in  Holmes 
V.  Goodworth,  7  L.  J.  Ch.  128;  and  in  Mil- 
ler V.  Miller,  25  Grant,  Ch.  (U.  C.)  224, 
as  to  farm  stock  and  implements.     As  to 
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test  of  intention,  how  mucli  more  impera- 
tive is  the  necessity  for  clearness  of  inten- 
tion where  the  subject  does  not  involve  the 
construction  of  language,  but  the  interpre- 
tation of  conduct.  Nor  is  this  at  all  af- 
fected by  the  fact  that  intention  enters  fre- 
quently into  the  question  of  ademption. 
For  instance,  w^here  money  bequeathed  is 
paid  over  during  the  lifetime  of  the  testa- 
tor, the  intention  with  which  the  money  is 
paid  over  may  well  determine  whether  the 
testator  had  in  mind  the  legacy,  or  gift 
and  legacy  were  distinct  matters.  What- 
ever may  be  deduced  from  the  general 
language  of  Beall  v.  Blake,  16  Ga.  119,  the 
Code  of  Georgia  expresses  substantially 
the  common-law  rule,  and  in  §§  3332  and 
3333  expresses   the  exceptions  which  may 


well  have  been  suggested  by  the  indignant 
protest  in  that  case.  These  exceptions  are 
(the  property  having  been  conveyed  to  an- 
other) :  (1)  Redemption  of  the  property. 
(2)  Abortive  conveyance.  (3)  Exchange 
for  property  of  like  character.  (4)  Change 
of  investment  of  a  fund.  In  the  last  two 
instances  the  law  deems  the  intention  to 
substitute  merely.  Unless  some  one  of  these 
exceptions  applies,  then  the  general  rule 
in  Georgia,  as  it  was  under  the  common 
law,  is  ademption  when  the  specific  prop- 
erty is  conveyed  to  another.  There  is  noth- 
ing said  in  any  of  the  sections  in  regard 
to  the  tracing  of  funds.  If  there  is  ex- 
change, it  must  be  for  property  of  like 
character,  and  this  whether  it  be  swapping 
or  reinvestment.     If  the  legacy  is  a  fund, 


power  of  one  lacking  testamentary  capacity, 
to  revoke  a  will,  see  note  to  Be  Goldsticker, 
18  L.R.A.(N.S.)   99. 


— ademption  pro  tanto. 

In  connection  with  the  foregoing  cases, 
it  may  be  worthy  of  note  that  the  doctrine 
of  ademption  by  alienation  is  generally  held 
to  operate  pro  tanto  only,  so  that  where  but 
part  of  the  legacy  or  devise  has  been  alien- 
ated, the  remainder  still  passes  to  the 
legatee.  See  the  following  cases,  which  so 
hold:  Gilmer  v.  Gilmer,  42  Ala.  9;  Jacobs 
V.  Button,  79  Conn.  360,  65  Atl.  150;  New 
Albany  Trust  Co.  v.  Powell,  29  Ind.  App. 
494,  64  N.  E.  640;  Warren  ▼.  Taylor,  56 
Iowa,  182,  9  N.  W.  128;  Floyd  v.  Floyd, 
7  B.  Mon.  290;  Hepp  ▼.  Lafonta,  4  Mart. 
N.  S.  428;  Gelbach  v.  Sbively,  67  Md.  498, 
10  Atl.  247:  Brady  v.  Brady,  78  Md.  461, 
28  Atl.  515;  White  v.  Winchester,  6  Pick. 
48;  Hawes  v.  Humphrey,  9  Pick.  350,  20 
Am.  Dec.  481;  Webster  v.  Webster,  106 
Mass.  538;  Wells  v.  Wells,  36  Miss.  638; 
Cozzens  v.  Jamison,  12  Mo.  App.  452; 
Hoitt  V.  Hoitt,  63  N.  H.  475,  56  Am.  Rep. 
530,  3  Atl.  604;  Gardner  v.  Gardner,  72 
N.  H.  257,  56  Atl.  316;  Drake  v.  True,  72 
N.  H.  322,  66  Atl.  749 ;  Gardner  v.  Printup, 
2  Barb.  83;  Philson  v.  Moore,  23  Hun,  152; 
Walton  V.  Walton,  7  Johns.  Ch.  258,  11 
Am.  Dec.  456;  Pickett  v.  Leonard,  104  N. 
r.  326,  10  S.  E.  466;  Alsop's  Appeal,  9 
Pa.  374;  McTaggart  v.  Thompson,  14  Pa. 
149;  Hoke  v.  Herman,  21  Pa.  301;  Borden 
V.  Borden,  2  R.  I.  94;  Re  Tillinghast,  23 
R.  I.  121,  49  Atl.  634;  Bailey  v.  Warmer, 
2  Strobh.  Eq.  1 :  Tipton  v.  Tipton,  1  Coldw. 
252;  Ellis  v.  Walker,  1  Ambl.  309;  Jef- 
freys V.  Jeffreys,  3  Atk.  120;  Jones  v. 
Southall,  32  Beav.  31,  32  L.  J.  Ch.  N.  S. 
130,  9  Jur.  N.  S.  93,  8  L.  T.  N.  S.  103,  1 
New  Reports,  162,  11  Week.  Ren.  247; 
Humphreys  v.  Humphreys,  2  Cox,  Ch.  Cas. 
184;  Hodgkinson  v.  Wood,  Cro.  Car.  23; 
Birch  v.  Baker.  Moselv,  .^73:  Aston  v. 
Wood,  43  L.  J.  Ch.  N.  S.  715,  31  L.  T.  N. 
6.  293. 

In  New  York  it  was  provided  by  2  Rev. 
40  L.R.A.(N.S.) 


Stat.  64,  §§  46-48,  that  a  change  in  the 
.property  of  the  testator  subsequent  to  the 
execution  of  the  will  could  operate  as  a  rev- 
ocation of  the  devises  in  the  will  just  so 
far  as  the  alteration  in  the  property  has 
had  the  effect  to  place  it  beyond  the  opera- 
tion of  the  provisions  of  the  will,  and  no 
farther.  Vandemark  y.  Vandemark,  26 
Barb.  416,  holding  that  a  devise  was  re- 
voked pro  tanto  by  the  conveyance  of  a  por- 
tion thereof  by  the  testator. 

Intention  as  affecting  question. 

In  case  of  a  sale  or  other  extinction  of 
the  subject-matter  of  the  legacy  or  devise, 
many  courts  have  presumed  an  intention 
that  the  legacy  should  fail.  See  Kenaday 
V.  Sinnott>  179  U.  S.  606,  45  L.  ed.-  339,  21 
Sup.  Ct.  Rep.  233;  White  v.  Winchester, 
6  Pick,  48;  Borden  v.  Borden,  2  R.  I.  96; 
and  Hambling  v.  Lister,  1  Ambl.  401.  The* 
only  case  to  the  contrary  seems  to  be  the 
early  case  of  Birch  y.  Baker,  Mosely,  373, 
in  which  it  was  said  that  no  such  presump- 
tion would  be  indulged. 

And  the  courts  in  some  instances  have 
expressly  held  that  a  conveyance  during 
the  testator's  lifetime  of  property  specific- 
ally devised  operates  as  an  ademption  or 
revocation  of  the  devise,  whether  so  in- 
tended or  not^  the  question  being  held  to  be 
one  of  identity  rather  than  of  intention. 
Kean'g  Will,  9  Dana,  25;  Beck  v.  McGillis, 
9  Barb.  35;  Walton  v.  Walton,  7  Johns. 
Ch.  258,  11  Am.  Dec.  456;  Hoke  v.  Her- 
man, 21  Pa.  301;  Humphreys  v.  Humphreys, 
2  Cox,  Ch.  Cas.  184;  Harrison  y.  Jackson, 
L.  R.  7  Ch.  Div.  339,  47  L.  J.  Ch.  N.  8. 
142;  Re  Bridle,  L.  R.  4  C.  P.  Div.  336; 
Oliver  v.  Oliver,  L.  R.  11  Eq.  506,  40  L.  J. 
Ch.  N.  S.  189,  24  L.  T.  N.  S.  350,  19  Week. 
Rep.  432;  Longfield  v.  Bantry,  Ir.  L.  R.  15 
Eq.  101    (dictum). 

But  it  has  been  broadly  stated  (Beall  v. 
Blake,  16  Ga.  119,  set  out  at  length  in 
Lano  y.  Vaughn)  that  whether  a  specific 
legacy  has  been  adeemed  or  not  depends 
upon  whether  the  testator's  intention  was 
to  adeem  it,  but  in  Lang  v.  Vaughw  it  is 
said  that  this  rule  does  not  extend  to  abso- 
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reinvestment  of  the   fund   does   not  affect 
the  legacy. 

"The  case  at  har  comes  within  none  of 
these  declared  exceptions.  The  property 
was  real.  It  was  sold, — ^so  far  as  the  testa- 
trix was  concerned,  destroyed.  It  was  not 
exchanged,  either  by  act  of  the  parties 
or  by  her  individual  act,  for  property  of 
like  character.  On  the  contrary,  the  pro- 
ceeds, having  become  personal  property,  re- 
mained so  until  she  died.  She  happened 
to  have  put  it  in  a  certain  stock.  She 
could  have  spent  it,  or  done  anything  else 
with  it.  She  did  none  of  the  things  the 
Code  recognizes,  or  the  common  law  recog- 
nized, as  substitution  which  would  avoid 
ademption.  I  do  not  understand  that  Beall 
▼.  Blake,  undertakes  to  declare  that  the 
common  law  in  regard  to  the  doctrine  of 
ademption  was  not  law  in  Georgia  at  the 
time  it  was  rendered.  The  attack  was  on 
Lord  Thurlow's  construction  of  the  com- 
mon law,  which  apparently  eliminated  in- 
tention in  all  events.  This  was  not  appar- 
ently the  common  law,  as  is  clearly  shown 
by  the  excepted  instances  set  out  in  the 
opinion  in  that  case.  But  it  would  make 
Beall  ▼.  Blake  as  extreme  as  Lord  Thurlow 
if  it  were  to  be  held  that  in  every  instance 
intention  governs.  To  do  this  would  be 
to  ignore  the  positive  law  of  the  Ck)de;  and 
that  may  not  be  done,  even  if  it  conflicts 
with   intention.     In   the   presence   of  posi- 


tive law,  A  testator  is  not  helpless,  nor 
is  the  disposition  of  his  property  taken 
from  him.  He  could  add  a  codicil,  if  he 
saw  fit.  If  he  elects  to  allow  the  item  to 
stand,  and  the  property  to  so  change  as, 
under  the  law  of  Georgia,  to  bring  about 
ademption,  then  the  legacy  or  devise  is 
adeemed.  I  therefore  conclude  that  the  de- 
vise  in  the  eleventh  item  has  been  adeemed, 
and  the  property  concerned  in  the  inter- 
pleader falls  within  the  operation  of  the 
residuary  clause.  Even  if  I  had  concluded 
that  the  intention  of  the  testatrix  might 
govern  the  situation,  and  modify  either  the 
common-law  rule  or  the  lagnuage  of  the 
Code,  I  cannot  deduce  from  the  facts  pre- 
sented an  intention  on  the  part  of  the  tes- 
tatrix to  avoid  ademption.  The  argument 
is  persuasive,  and  the  relations  between  the 
testatrix  and  the  residuary  legatees  are 
equally  suggestive.  That  the  one  was  of 
her  blood  and  not  in  good  health  might 
well  influence  her  mind;  that  the  others 
resided  with  her,  sustained  the  most  inti- 
mate relations  with  her,  and  were  the  com- 
panions of  her  last  years,  constitute,  as  we 
know,  demands  on  the  heart,  and  frequent- 
ly of  more  potency  than  those  based  upon 
mere  relationship." 

A  decree  was  entered  in  accordance  with 
the  opinion.  To  this  decree  Mary  T.  Lang 
excepted. 


lute  sales  by  the  testator  of  property  spe- 
ciflcally  -bequeathed,  but  should  be  limited 
to  the  facts  of  the  Beall  Case,  in  which 
the  disposal  depended  upon  a  contingency. 
And  in  Rue  v.  Connell,  148  N.  C.  302,  62 
S.  E.  306,  where  the  testator  clearly  in- 
tended that  all  the  testator's  right,  title, 
and  interest  to  certain  land  should  pass, 
it  was  held  that  the  successful  prosecution 
after  the  testator's  death  of  a  claim  of  a 
third  person  of  a  right  to  purchase  the 
property  did  not  adeem  the  devise,  altliough 
the  claim  existed  before  the  testator's  death. 
And  some  of  the  early  English  cases  con- 
tain statements  to  the  same  effect.  See 
Bronsdon  ▼.  Winter,  1  Ambl.  57,  and  Cole- 
man V.  Coleman,  2  Ves.  Jr.  639. 

In  a  number  of  jurisdictions,  however, 
the  legislature,  in  order  to  avoid  the  strict 
rule  of  the  common  law  that  the  testator's 
intention,  except  as  it  is  gathered  from  the 
will  itself,  cannot  affect  the  question  of 
ademption,  have  regulated  the  question  by 
statute,  the  general  tenor  of  such  enact- 
ments being  to  make  the  question  depend 
upon  the  testator's  intent. 

Thus,  in  Kentucky  it  is  provided  by  stat- 
ute (Rev.  Stat.  chap.  46,  art.  3,  Kentucky 
Stat.  §  2068)  that  the  conversion  in  whole 
or  in  part  of  property  devised  to  one  of 
testator's  heirs  into  other  property  or  thing 
shall  not  be  an  ademption  of  the  legacy  or 
devise  unless  the  testator  so  intended,  but 
the  devisee  shall  receive  the  value  of  such 
40  L.R.A.(N.S.) 


devise  unless  a  contrary  intention  appear; 
and  that  the  removal  of  property  devised 
shall  not  operate  as  an  ademption  unless  a 
like  contrary  intention  is  manifest.  See 
Wickliffe  v.  Preston,  4  Met.  (Ky.)  178, 
holding  such  statute  applicable  to  both 
realty  and  personalty;  Lilly  v.  Curry,  6 
Bush,  590,  holding  such  statute  limited  to 
heirs  of  the  testator;  Haselwood  v.  Web- 
ster, 82  Ky.  409,  holding  that  the  common- 
law  rule  of  ademption  by  alienation  applied 
except  as  to  heirs  of  the  testator;  Miller 
V.  Malone,  109  Ky.  133,  95  Am.  St.  Rep. 
338,  58  S.  W.  708,  and  Franck  v.  Franck, 
24  Ky.  L.  Rep.  1790,  72  S.  W.  275,  holding 
that  the  statute  did  not  apply  to  a  devise 
of  personalty  to  testator's  daughter-in-law. 

And  in  Wisconsin,  under  Rev.  Stat.  1878, 
8  2278',  which  provides  that  every  devise 
of  laitd  shall  be  construed  to  convey  all 
the  estate  of  the  devisor  therein,  unless  it 
shall  clearly  appear  by  the  will  that  he 
intended  to  convey  a  less  estate,  a  specific 
devise  of  land  has  been  held  not  revoked  by 
a  subsequent  contract  of  sale,  where  there 
is  nothing  to  indicate  an  intention  to  re- 
voke. Lafebvre's  Estate,  100  Wis.  192,  75 
N.  W.  971. 

And  in  Alabama  it  is  provided  by  statute 
(Code,  §§  1602,  1603)  that  a  contract  for 
conveyance  of  any  property  specifically  de- 
vised does  not  revoke  the  devise  where  any 
part  of  the  purchase  money  remains  un- 
paid, unless  an  intention  to  revoke  plainly 
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Messrs.  Saussy  &  Saassy  for  plaintiff 
in  error. 

Messrs.  Adams  &  Adams  for  defendants 
in  error. 

Fish,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Counsel  for  the  plaintiff  in  error  contend 
that  "when  the  testator  conveys  to  an- 
other the  specific  property  bequeathed, 
and  does  not  afterward  become  possessed 
of  the  same,"  whether  such  legacy  is 
adeemed  depends  upon  the  intention  of  the 
testator,  and  they  rely  largely  upon  the 
case  of  Beall  v.  Blake,  16  Ga.  119,  as  au- 
thority to  sustain  such  contention.  One 
of  the  headnotes  to  that  case  is  as  follows: 
"Whether  a  specific  legacy,  if  not  illegal, 
has  been  adeemed  or  not,  depends  on  wheth- 
er the  testator's  intention  has  been  to 
adeem  it."  While  this  language  is  broad, 
it  must  be  construed  in  connection  with  the 
facts  of  the  case  then  under  consideration. 
A  testatrix,  in  one  item,  bequeathed  $1,000 
to  a  certain  legatee,  but  provided  that  the 
legacy  should  remain  in  the  hands  of  her 
executor  for  four  years,  for  the  purpose  of 
defraying  therefrom  the  expenses  of  any 
lawsuit  which  might  be  commenced  within 
that  time,  by  the  relatives  of  the  husband 
of  the  testatrix,  "for  the  recovery  of  any 
of  the  property  left  by  him  to  me;  and  if 
such  suit  should  terminate  in  favor  of  my 


estate,  then  the  above  legacy,  after  deduct- 
ing said  expense,  to  be  paid  to  [the  leg- 
atee],— if  unfavorable,  then  the  said  legacy 
to  be  null  and  void."  In  another  item  she 
bequeathed  certain  negro  slaves  and  other 
property  to  another  legatee.  Thus,  on  the 
face  of  the  will,  the  first  specific  legacy 
mentioned  was  made  subject  to  the  result 
of  a  possible  litigation  which  might  be  pros- 
ecuted by  the  relatives  of  the  husband  of 
the  testatrix.  It  was  expressly  coupled 
with  a  condition.  There  was  no  condition 
attached  to  the  second  specific  legacy,  and 
the  court  held  that  as  to  it  the  intention 
was  to  bequeath  the  property  absolutely. 
After  the  death  of  the  testatrix,  the  rel- 
atives of  her  husband  brought  the  suit 
which  she  had  apprehended.  Proceedings 
in  equity  were  had,  and  a  decree  was  ren- 
dered finding  and  decreeing  one  half  of  the 
estate  which  had  been  left  by  the  husband 
of  the  testatrix  in  favor  of  her  legal  rep- 
resentatives, and  the  other  half  to  be  divid- 
ed among  the  husband's  relatives.  By 
agreement  of  the  legatees  under  the  will 
of  the  testatrix,  this  verdict  was  changed 
by  striking  the  words  "legal  representa- 
tives of  Rebecca  Bostwick"  (the  testatrix), 
and  putting  in  their  place  the  words  "leg- 
atees of  Rebecca  Bostwick."  The  rela- 
tives of  the  husband  agreed  to  such  a  di- 
vision of  the  property  as  placed  the  ne- 
groes composing  the  specific  bequest  in  the 


appears.  Powell  v. .  Powell,  30  Ala.  697 ; 
Welsh  V.  Pounders,  36  Ala.  668;  Slaughter 
V.  Stephens,  81  Ala.  418,  2  So.  145,  con- 
struing Code  §  2287,  which  is  the  same  in 
effect  as  the  provision  of  the  earlier  Code. 

In  Alabama  it  is  further  provided  by 
statute  (Code  §  1603)  that  "a  charge  or 
encumbrance  upon  any  real  or  personal 
property  to  secure  any  money  or  the  per- 
formance of  any  contract  does  not  operate 
as  a  revocation  of  any  devise  or  bequest  of 
such  estate  previously  executed,  unless  it 
appears  from  the  will  or  instrument  creat< 
ing  such  charge  or  encumbrance  that  such 
was  the  intention  of  the  testator.**  Stubbs 
V.  Houston,  33  Ala.  656,  holding  a  devise 
of  property  not  revoked  by  a  subsequent 
mortgage  thereof,  where  no  such  intention 
appeared  either  in  the  mortgage  or  in  the 
will  itself. 

And  where  the  object  of  the  statute  is  to 
prevent  a  partial  alienation  from  destroy- 
ing the  devise,  except  in  cases  where  the 
purpose  of  the  testator  to  give  that  effect 
to  the  alienation  is  manifest,  or  where  the 
provision  by  which  the  alienation  is  made 
is  inconsistent  with  the  terms  or  nature  of 
the  devise,  no  revocation  occurs  by  a  par- 
tial alienation  of  the  property  specifically 
devised,  where  no  intention  to  revoke  is 
manifest  in  the  deed  and  its  provisions  are 
not  inconsistent  "with  the  terms  and  nature 
of  the  devise."  Swails  v.  Swails,  98  Ind. 
611. 
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Admissibility  of  extrinsic  evidence  of  testa- 
tor's intent. 

In  determining  whether  a  speeifle  legacy 
has  been  adeemed,  the  intention  to  adeem 
will  not  be  considered  beyond  the  expres- 
sion in  the  will.  Ford  v.  Ford,  28  N.  H. 
212.  In  arriving  at  this  conclusion,  the 
court  said  that,  "indeed,  the  rule  that  if 
the  thing  devised  ceases  to  exist,  the  legacy 
will  be  adeemed,  must  be  abrogated,  if  evi- 
dence of  the  testator's  intention,  either  by 
his  declarations,  or  by  circumstances,  or 
by  a  consideration  of  the  peculiar  condition 
of  his  property,  can  be  considered  by  the 
court."    See  also  Lang  v.  Vauohw. 

But  in  a  few  instances  it  has  been  held 
that  the  presumption  of  intention  to  re- 
voke may  be  rebutted  by  evidence  of  a  con- 
trary intent.  See  White  v.  Winchester,  6 
Pick.  48;  Wells  v.  Wells,  35  Miss.  638; 
Stout  V.  Hart,  7  N.  J.  L.  414;  and  Hamb- 
ling  V.  Lister,  1  Ambl.  401. 

In  some  cases  where  the  statutes  provide 
that  the  sale  or  removal  of  the  property 
must  have  been  intended  as  an  ademption 
in  order  to  give  it  that  effect,  it  is  also 
expressly  provided  that  the  testator's  in- 
tention may  be  shown  bv  parol  or  otl^r 
evidence.  See,  for  example,  Kentucky  Rev. 
Stat.  chap.  46,  art.  3,  §  1  (afterwards  known 
as  Kentucky  Stat.  §  2068)  as  set  out  in 
Wickliffe  v.  Preston,  4  Met.  (Ky.)  178. 
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share  which  the  executor  of  the  testatrix 
was  to  retain.  It  was  held  that  the  ver- 
dict and  these  agreements  amounted  to 
agreeing  that  these  negroes  might  be  ad- 
ministered as  if  the  testatrix  had  had  the 
entire  interest  in  them.  It  will  thus  be 
seen  that  in  the  case  under  discussion 
the  question  arose,  not  from  any  conduct 
on  the  part  of  the  testatrix  after  making 
the  will,  but  upon  the  fact  that  she  be- 
queathed the  entire  title  in  certain  negroes 
as  a  specific  legacy,  when  in  fact  she  only 
had  a  complete  title  to  a  half  interest  in 
them,  and  froni  the  further  fact  that,  by 
virtue  of  the  subsequent  litigation  and 
agreements,  the  negroes  were  delivered  to 
her  estate  to  be  administered  as  if  she 
had  in  fact  held  a  complete  title  in  them. 
This  is  an  entirely  different  question  from 
that  arising  in  a  case  where  a  testator 
owns  property,  but  subsequently  sells  it, 
or  places  it  out  of  the  power  of  the  execu- 
tor to  deliver  the  legacy.  The  opinion  in 
that  case  discussed  at  considerable  length 
what  was  deemed  an  extreme  ruling  by 
Lord  Thurlow  in  Ashburner  v.  Macguire, 
2  Bro.  Ch.  108,  2  Eng.  Rul.  Cas.  18,  and 
also  a  number  of  other  cases  tending  to 
show  that  the  rule  stated  by  Lord  Thur- 
low was  not  absolute  and  without  excep- 
tions. 

This  decision  was  rendered  in  1854,  prior 
to  the  adoption  of  the  Code  of  1863.  When 
the  law  of  this  state  was  codified,  the 
codifiers  evidently  reviewed  the  entire  sub- 
ject, and  sought  to  lay  down  both  the  gen- 
eral rule  and  the  exceptional  cases.  Of 
course,  a  testator  may  provide  in  his^  will 
for  a  substitution  of  one  piece  of  property 
for  another  in  case  of  a  sale  of  the  former, 
or  that,  if  property  is  sold  and  the  fund  re- 
invested, how  the  reinvestment  shall  pass, 
or  make  like  provision.  But  if  he  leaves 
a  specific  legacy  with  no  such,  express 
provision  in  the  will,  and  subsequently 
deals  with  the  property  by  way  of  sale  or 
exchange,  the  law  provides  what  shall  be 
the  result.  If  a  testator  makes  a  will  con- 
taining a  specific  legacy,  and  subsequently 
does  certain  specified  acts,  the  fact  that 
the  law  declares  what  will  be  the  result 
of  those  acts  in  the  absence  of  any  pro- 
vision in  the  will  on  the  subject  in  no  way 
conflicts  with  the  rule  that  the  intention 
of  the  testator  controls  in  construing  his 
will.  It  no  more  conflicts  with  that  rule 
than  does  the  fact  that  certain  words, 
such  as  "heirs,"  "heirs  of  the  body,"  "heirs 
male,"  "fee  simple,"  "fee  tail,"  and  others, 
have  a  certain  legal  meaning,  and,  if  a 
testator  employs  them  in  making  his  will, 
the  legal  result  of  using  them  follows. 
The  law  on  this  subject,  as  codified  in  the 
Code  of  1863,  now  appears  as  §  3908  cf 
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the  Code  of  1910,  which  reads  as  follows: 
"A  legacy  is  adeemed  or  destroyed,  wholly 
or  in  part,  whenever  the  testator  after 
making  his  will,  during  his  life,  delivers 
over  the  property  or  pays  the  money  be- 
queathed to  the  legatee,  either  expressly 
or  by  implication,  in  lieu  of  the  legacy 
given;  or  when  the  testator  conveys  to  an- 
other the  specific  property  bequeathed,  and 
does  not  afterward  become  possessed  of  the 
same,  or  otherwise  places  it  out  of  the 
power  of  the  executor  to  deliver  over  the 
legacy.  If  the  testator  attempts  to  con- 
vey and  fails  for  any  cause,  the  legacy  is 
still  valid."  And  §  3909  reads  as  follows: 
"If  the  testator  exchanges  the  property  be- 
queathed for  other  of  the  like  character, 
or  merely  changes  the  investment  of  a  fund 
bequeathed,  the  law  deems  the  intention  to 
be  to  substitute  the  one  for  the  other, 
and  the  legacy  shall  not  fail."  It  will  be 
seen  that  the  general  rule  that  where  a 
testator  conveys  to  another  specific  prop- 
erty bequeathed,  the  bequest  is  adeemed, 
as  stated  in  §  3908,  is  coupled  in  that  sec- 
tion with  two  exceptions:  First,  where 
he  afterwards  becomes  possessed  of  the 
same;  and,  second,  if  be  attempts  to  con- 
vey, and  fails  for  any  cause,  the  legacy 
is  still  valid.  In  the  next  section  the  sub- 
ject of  substitution  is  dealt  with.  Where 
■the  testator  leaves  the  question  for  the 
law  to  determine,  it  is  declared  that  the 
law  deems  the  intention  to  be  to  substitute 
one  piece  of  property  for  the  other,  and 
that  the  legacy  shall  not  fail  in  two  cases: 
First,  if  the  testator  exchanges  the  prop- 
erty bequeathed  for  other  property  of  like 
character;  or,  second,  if  he  merely  changes 
the  investment  of  a  fund  bequeathed.  The 
statement  that  "the  law  deems  the  inten 
tion  to  be,"  etc.,  shows  that  if  the  testa- 
tor makes  no  provision  in  his  will  on  the 
subject,  expressive  of  his  intent  in  case  of 
a  sale  or  the  like,  the  law  declares  what 
it  deems  is  his  legal  intent,  or,  in  other 
words,  provides  what  shall  be  the  result 
in  such  case.  This  excludes  the  idea  that 
in  every  case  what  the  law  deems  to  be 
the  intent  has  no  force,  and  that  the  courts 
will  go  afield  hunting  for  an  intent  ex- 
pressed in  parol  or  to  be  gathered  fr<Hn 
conduct  or  acts  of  the  testator  after  the 
making  of  the  will.  In  the  former  of  the 
two  sections  quoted,  there  are  certain 
cases  where  parol  evidence  is  admissible. 
Thus  it  is  stated  that  if  a  testator,  after 
making  his  will,  delivers  over  the  prop- 
erty or  pays  the  money  bequeathed  to  the 
legatee,  "either  expressly  or  by  implica- 
tion, in  lieu  of  the  legacy  given,"  etc.  But 
this  is  very  different  from  the  question 
arising  under  a  sale  and  reinvestment  by 
a  testator  after  the  making  of  his  will. 
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in  the  case  before  us,  none  of  the  four  in- 
fttanoes  provided  in  the  two  cited  sections 
of  the  Code  occurred.  After  selling  the 
property^  the  testatrix  did  not  become  pos- 
sessed of  it  again.  She  did  not  attempt  tc 
convey  it,  and  fail  ior  any  cause  to  do  so. 
She  did  not  exchange  the  property  be- 
queathed for  other  property  of  like  char- 
acter. She  sold  real  estate  and  invested 
a  part  of  the  proceeds  in  personalty.  It 
is  immaterial  that  she  thought  the  person- 
alty would  produce  a  better  income  than 
the  realty.  The  obtaining  of  more  income 
may  have  been  a  satisfactory  reason  mov- 
ing the  testatrix  to  adeem  the  legacy,  but 
did  not  constitute  the  transaction  an  ex- 
change of  one  piece  of  property  for  an- 
other of  like  character.  Nor  did  the  tes- 
tatrix bequeath  a  fund  and  merely  change 
the  investment  of  it.  It  was  not  a  be- 
quest of  a  fund,  but  a  devise  of  realty. 
There  are  no  words  in  the.  will  giving  to 
the  legatee  not  only  the  realty,  but  the 
proceeds  of  any  sale  of  it.  The  sale  of 
real  property  and  the  investment  of  a 
portion  of  the  proceeds  thereof  in  personal 
property,  standing  alone,  cannot  fall  with- 
in the  provision  as  to  changing  the  invest- 
ment of  a  fund  bequeathed.  Several  of 
the  decisions  of  this  court  have  been  cited 
as  tending  to  hold  a  doctrine  different  from 
that  now  announced,  viz.:  Smith  v.  Smith, 
23  Ga.  21;  Reed  v.  Reed,  68  Ga.  689; 
Clayton  v.  Akin,  38  Ga.  333,  95  Am.  Dec. 
393;  Whitlock  v.  Vaun,  38  Ga.  502;  Wor- 
rill  V.  Gill,  46  Ga.  482.  But  in  each  of 
them  it  will  be  found  that  the  legacy  which 
was  declared  not  to  be  adeemed  was  either 
held  not  to  be  a  specific  legacy,  or  was 
construed  as*  including  not  only  land,  but 
proceeds  in  case  of  sale,  or  they  were  de- 
pendent on  other  facts  which  plainly  dis- 
tinguish them  from  the  present  case. 

Judgment   affirmed. 

All  the  Justices  concur,  except  Atkinson, 
•T.,  disqualified,  and  Hill,  J.,  not  presiding. 


MARYIiAND  COURT  OP  APPEALS. 

CHARLES  R.  GARDNER  et  al. 

V, 

JOSHUA  V.  McNEAL  et  al. 
(—  Md.  — ,  82  Atl.  988.) 

Will  —  revocation  —  inconsistent  will. 

1.  A  will  giving  all  testator's  property  to 
one  person  is  revoked  by  the  execution  of 
another  will  giving  practically  all  of  the 
property  to  another,  although  it  contains  no 
express  words  of  revocation,  under  a  stat- 
ute providing  that  no  will  shall  be  revocable 
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otherwise  than  by  some  other  will  or  codicil 
in  writing,  or  other  writing  declaring  the 
same,  imless  the  same  be  altered  by  some 
other  will  declaring  the  same. 

Same  —  delivery  to  legatee  —  ademption. 

2.  Delivery  by  testator  in  his  lifetime  of 
specific  property  bequeathed  by  his  will 
to  the  legatee  has  the  same  effect  as  an 
ademption. 

Same  —  bequest  to  unincorporated 
church  —  parcel  of  other  institution 
—  right  to  take. 

3.  A  bequest  to  a  church  will  not  fail  be- 
cause the  church  is  not  incorporated,  if  it  is 
part  of  an  incorporated  college  which  is, 
by  law,  authorized  to  take  and  hold  prop- 
erty on  behalf  of  the  church. 

Same  —  bequest  to  church  —  right  to 
taJce. 

4.  A  bequest  to  a  church  cannot  be 
turned  over  to  it  without  ratification  of  the 
legislature,  where  the  Constitution  makes  it 
void  without  such  ratification. 

Same  —  bank  deposit  —  demonstrative 
legacy  «  ademption. 

5.  The  exception  in  a  bequest  of  stocks 
and  all  money  remaining  in  bank  except  a 
specified  sum,  which  is  bequeathed  to  an- 
other, is  demonstrative,  and  therefore  is  not 
adeemed  by  the  withdrawal  by  testator  of 
the  bank  deposit. 

Same  —  bequest  of  stock  —  speciflc. 

6.  A  bequest  of  "my  railroad  stock"  is 
specific. 

Same  —  sale  of  stock  —  effect. 

7.  A  bequest  of  corporate  stock  is 
adeemed  by  its  sale  by  testator  or  his  agent, 
whose  acts  are  ratified,  and  the  .investment 
of  the  proceeds  ita  other  stock,  and  the  new- 
ly purchased  stock  cannot  be  substituted  for 
the  former  to  answer  the  bequest. 

(December  6,  1011.) 

Note. ^Change  in  subject-matter  or 
substitution  of  other  property  as  an 
ademption  of  a  speiH^o  legacy  or  dO" 
vise.  * 

As  to  ademption  of  specific  legacy  or  de- 
vise by  disposal,  loss,  or  destruction  of 
property  bequeathed,  see  note  to  Lang  v. 
Vaughn,  ante,  542. 

As  to  collection  of  insurance  policy  dur- 
ing lifetime  of  testator  as  ademption  of 
specific  legacy  thereof,  see  note  to  Re  Pru- 
ner,  post,  56i. 

'As  to  gift  by  testator  as  ademption  of 
general  legacy  to  donee,  see  note  to  Johnson 
V.  McDowell,  38  L.R.A.(N.S.)  588.  And 
as  to  gift  to  one  spouse  by  parent  of  the 
other,  as  advancement  or  ademption,  see 
note  to  Ireland  v.  Dyer,  26  L.R.A.(N.S.) 
1050. 

In  examining  the  following  note,  the  read- 
er should  note  whether  the  specific  case  un- 
der examination  deals  with  the  question 
from  the  view  point  of  a  mere  change  in  or 
alteration  of  tne  subject  of  the  legacy,  or 
from  the  view  point  of  a  substitution  of  a 
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CROSS  APPEALS  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City,  con- 
struing the  wills  of  Ellen  McNeal  Gardner; 
plaintiffs  appealing  from  so  much  as  held 
the  will  of  1899  revoked  by  the  execution 
of  the  will  of  1905;  and  defendant  Joshua 
V.  McNeal  appealing  from  so  much  as  held 
the  legacies  to  him  adeemed  in  part.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rnfus  W.  Applegurth  and 
Charles  T.  Reif snider  for  plaintiffs. 

Messrs.  Thomas  A.  Whelan  and  IVash- 
ington  Bowie,  Jr.,  for  defendant  Joshua 
V.  McNeal : 

The  revocation  of  the  will  of  July  26th, 
1899,  was  effected  by  the  execution  of  the 
will  of  June  6th,  1905. 


Colvin  V.  Warford,  20  Md.  367;  Barnum 
V.  Baltimore,  62  Md.  275,  50  Am.  Rep.  219; 
Crisp  V.  Crisp.  65  Md.  422,  5  Atl.  421; 
Littig  V.  Hance,  81  Md.  416,  32  Atl.  343; 
Reilly  v.  Union  Protestant  Infirmary,  87 
Md.  664,  40  Atl.  894;  Trinity  M.  E.  Church 
V.  Baker,  91  Md.  539,  46  Atl.  1020;  Wo- 
man's Foreign  Missionary  Soc.  v.  Mitchell, 
93  Md.  199,  53  L.R.A.  711,  48  AtL  737 ;  Doan 
V.  Ascension  Psrish,  103  Md.  662,  7  L.R.A. 
(N.S.)  1119,  115  Am.  St.  Rep.  379,  64  Atl. 
314;  Re  Snyder,  11  L.R.A.(N.S.)  67, 
note;  Taylor  v.  Watson,  35  Md.  524;  Gcrke 
V.  Colonial  Trust  Co.  114  Md.  289,  79  Atl. 
587 ;  Semmes  v.  Semmes,  7  Harr.  &  J.  388 ; 
Deakins  v.  Hollis,  7  Gill  &  J.  311;  Plenty 
V.  West,  6  C.  B.  201. 

The  legacies  were  not  adeemed. 


materially  altered  or  new  thing  for  the  one 
specifically  bequeathed  or  devised.  By  so 
doing,  many  apparent  conflicts  may  be  dis- 
sipated. It  should  also  be  remembered  that 
the  note  does  not  treat  the  question  wheth- 
er or  not  a  particular  legacy  is  specific,  but 
proceeds  upon  the  premise  that  the  legacies 
under  consideration  are  specific. 

Early   rule. 

Under  the  early  rule,  which  is  no  longer 
adhered  to,  that  a  legacy  of  a  debt  or  claim 
is  not  adeemed  by  a  voluntary  payment 
thereof,  it  was  held  that  the  legatee  was  en- 
titled to  the  proceeds  of  the  sale,  provided 
they  could  be  traced.  Orme  v.  Smith,  1  Eq. 
Cas.  Abr.  302,  2  Vern.  681;  Drinkwater  v. 
Falconer,  2  Ves.  Sr.  623;  Coleman  v.  Cole- 
man, 2  Ves.  Jr.  639.  And 'the  same  conclu- 
sion was  reached  in  Jones  v.  Fraser,  13  Can. 
S.  C.  342,  as  regards  the  proceeds  of  a  sale 
of  seigniories  which  had  been  specifically 
bequeathed,  the  ground  being  that  the  sale 
was  made  necessitate  urgente. 

Modern  rule. 

But  it  is  the  well-settled  modem  rule  that 
a  specific  legacy  is  adeemed  by  a  radical 
and  material  alteration  or  change  in  the 
subject-matter  thereof,  and  that  the  prop- 
erty into  which  it  was  converted  by  the  sale 
or  other  material  change  cannot  be  substi- 
tuted as  a  specific  bequest.  Georgia  In- 
firmary v.  Jones,  37  Fed.  750  (holding  that 
a  bequest  of  claims  against  the  government 
was  adeemed  by  their  collection  by  the 
testator,  although  such  proceeds  were  in- 
vested in  other  securities  sufficient  to  halve 
paid  the  legacy) ;  Updike  v.  Tompkins,  100 
111.406  (holding  thai  subsequent  notes  could 
not  replace  canceled  notes) ;  Ross  ▼.  Car- 
penter, 9  B.  Mon.  367,  50  Am.  Dec.  514 
(holding  that  a  sum  recovered  by  the  tes- 
tator in  his  lifetime  as  damages  for  in- 
juries wrongfully  infiicted  upon  a  slave, 
which  resulted  in  its  death,  could  not  be 
decreed  to  the  specific  devisee  of  the  slave) ; 
Durham  v.  Clay,  142  Ky.  96,  134  S.  W.  163 
(holding  that  a  specific  legacy  of  money 
wsR  adeemed  when  invested  in  real  estate, 
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even  though  the  money  could  be  accurately 
traced) ;  Tolman  v.  Tolman,  85  Me.  317,  27 
Atl.  184  (holding  that  where  notes  secured 
by  a  mortgage  were  specifically  bequeathed 
and  later  surrendered,  and  a  reconveyance 
of  the  land  for  which  they  had  been  given 
made,  after  which  the  land  was  again  sold 
to  another,  and  notes  taken  which  remained 
unpaid  when  the  testator  died,  the  legacy 
was  adeemed  and  the  new  notes  could  not 
be  substituted) ;  Unitarian  Soc.  v.  Tufts, 
151  Mass.  76,  7  L.R.A.  390,  23  N.  £.  1006 
(set  out  in  Gabdneb  v.  McNeal)  ;  Hosea  v. 
Skinner,  32  Misc.  653,  67  N.  Y.  Supp.  527 
holding  that  corporate  bonds  purchaser  with 
the  proceds  of  stock  which  had  been  specific- 
ally bequeathed  and  later  sold  could  not  be 
substituted  so  as  to  pass  under  the  legacy) ; 
•Snowden  v.  Banks,  31  N.  C.  (9  Ired.  L.) 
373  (holding  that  legatee  was  not  entitled 
to  price  of  slave  sold  by  testator) ;  Tayloe  v. 
Bond,  45  N.  C.  (Busbee,  Eq.)  5  (holding 
same  as  Snowden  v.  Banks,  supra) ;  Tipton 
V.  Tipton,  1  Coldw.  252  (holding  that  a  note 
given  by  a  person  upon  the  transfer  to  him 
of  a  note  which  had  been  specifically  be- 
queathed could  not  substituted  so  as  to  pass 
under  the  legacy) ;  Gale  v.  Gale,  21  Beav. 
349  (holding  a  legatee  not  entitled  to  the 
proceeds,  of  lands  devised  her,  but  subse- 
quently sold  during  testator's  lifetime) ; 
Durrant  v.  Friend,  6  De  G.  &  S.  343,  21  L. 
J.  Ch.  N.  S.  536,  16  Jur.  709  (holding  that 
the  insurance  on  goods  lost  at  sea  at  the 
same  time  testator  lost  his  life  could  not 
be  taken  in  lieu  of  the  goods,  under  a  specif- 
ic bequest  thereof) ;  Sidebotham  v.  Watson, 
11  Hare,  170,  1  Week.  Rep.  303  (holding 
that  the  proceeds  of  a  debt  could  not  be 
taken  in  lieu  of  the  debt,  although  the 
specific  proceeds  could  be  traced) ;  Harri- 
son V.  Jackson,  L.  R.  7  Ch.  Div.  339,  47  L. 
J.  Ch.  N.  S.  142  (holding  that  where  cor- 
porate stocks  were  paid  off  during  the  tes- 
tator's lifetime,  and  the  proceeds  invested 
by  his  desire  in  other  securities,  such  other 
securities  could  not  be  taken  under  the  lega- 
cy in  lieu  of  the  stocks  specifically  be- 
queathed, although  such  result  might  de- 
feat the  testator's  intention) ;  Macdonald  v, 
Irvine,  L.  R.  8  Ch.  Div.  101,  47  L.  J.  Ch. 
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Brady  v.  Brady,  78  Md.  461,  28  Ail.  515; 
Littig  V.  Hance,  81  Md.  416,  32  Atl.  343; 
Harley  v.  Moon,  1  Drew.  &  S.  623,  31  L. 
J.  Ch,  N.  S.  140,  7  Jur.  N.  S.  1227,  10 
Week.  Rep.  146;  Baker  v.  Farmer,  L.  R. 
3  Ch.  537,  10  Week.  Rep.  923;  Dryden  v. 
Owings,  49  Md.  356;  Kunkel  v.  Macgill, 
56  Md.  120;  Gelbach  v.  Shively,  67  Md.  498, 
10  Atl.  247;  England  v.  Prince  Greorge's 
Parish,  53  Md.  466;  Barnum  v.  Baltimore, 
62  Md.  275,  50  Am.  Rep.  219;  Jenkins  >. 
Jones^  L.  R.  2  Eq.  323,  35  L.  J.  Ch.  N.  S. 
520,  12  Jur.  N.  S.  368,  14  L.  T.  N.  S.  540, 
14  Week.  Rep.  665;  Oakes  v.  Oakes,  9  Hare, 
666;  Bronsdon  v.  Winter,  1  Ambl.  57;  Part- 
ridge V.  Partridge,  9  Mod.  269,  Cas.  t. 
Talb.  226;  Re  Pilkington,  6  New  Reports, 
246;   Walton  v.  Walton,  7  Johns.  Ch.  258, 


11  Am.  Dec.  456;  Maynard  v.  Mechanics' 
Nat.  Bank,  1  Brewst.  (Pa.)  483;  Stout 
V.  Hart,  7  N.  J.  L.  414;  Snyder's  Estate, 
217  Pa.  71,  11  L.R.A.(N.S.)  49,  118  Am. 
St.  Rep.  900,  66  Atl.  157,  10  Ann.  Cas. 
488. 

Stockbrldge,  J.,  delivered  the  opinion  of 
the  court: 

On  July  26,  1899,  Ellen  McNeal  Gardner 
executed  her  will  in  accordance  with  the 
requirements  of  the  statute,  in  the  follow,- 
ing  language:  "I,  Ellen  McNeal  Gardner, 
of  the  city,  county,  and  state  of  New  York, 
being  of  good  and  sound  mind,  do  hereby 
make,  declare,  and  publish  this  to  be  my 
last  will  and  testament,  revoking  any  form- 
er wills  made  by  me.    I  hereby  give,  devise, 


N.  S.  494,  38  L.  T.  N.  S.  156,  26  Week.  Rep. 
381  (holding  that  a  bond  purchased  with 
the  proceeds  of  the  sale  of  bonds  which  had 
been  specifically  bequeathed  could  not  be 
substituted  therefor,  but  went  into  the  resi- 
due) ;  Re  Clowes  [1893]  1  Ch.  214,  2  Re- 
ports, 115,  68  L.  T.  N.  S.  395,  41  Week.  Rep. 
69  (holding  that  the  sum  secured  by  mort- 
gage on  property  sold  does  not  pass  to  the 
specific  devisee  of  such  property) :  Gardner 
V.  Hatton,  6  Sim.  93  (holding  that  a  mort- 
gage in  which  the  proceeds  of  a  mortgage 
which  had  been  specifically  bequeathed  were 
invested  could  not  be  taken  in  lieu  of  the 
satisfied  mortgage) ;  Re  Rally,  25  Ont.  L. 
Rep.  112,  20  Ont.  Week.  Rep.  482  (holding 
that  the  proceeds  of  a  debt  which  had  been 
collected  by  testatrix  did  not  pass  under  a 
specific  legacy  of  the  debt).  See  also  Re 
Lane,  as  set  out  infra. 

And  where  a  bond  and  mortgage  are  tak- 
en back  upon  the  sale  of  lands  which  bad 
been  specifically  devised,  such  bond  and 
mortgage  do  not  pass  to  the  legatee.  Beck  v. 
McGillis,  9  Barb.  35;  Adan>a  v.  Winne,  7 
Paige,  97;  Re  Clowes  [189'j]  1  Ch.  214,  2 
Reports,  115,  68  L.  T.  N.  S.  395,  41  Week. 
Rep.  69;  Moor  v.  Raisbeck,  12  Sim.  123; 
Re  McMillan,  4  Ont.  L.  Rep.  415. 

bo,  where  stock  which  has  been  specifical- 
ly bequeathed  is  sold  under  an  order  in 
lunacy,  and  the  proceeds  reinvested  in  other 
securities,  it  has  been  held  that  the  new 
securities  do  not  pass  under  the  legacy.  Re 
Freer,  L.  R.  22  Ch.  Div.  622,  52  L.  J.  Ch. 
N.  S.  301,  31  Week.  Rep.  426.  And  this, 
although  the  court,  in  directing  the  sale, 
ordered  that  the  proceeds  be  earmarked. 
Ibid.  But  merely  transferring  securities 
from  the  testator  into  court,  under  nn  order 
in  lunacy,  will  not  cause  an  ademption,  al- 
though the  securities  given  were  described 
as  standing  in  the  testator's  name,  and  the 
legatee  is  entitled  to  the  securities  as  held 
bv  the  court.  Re  Wood  [1894]  2  Ch.  677, 
8*  Reports,  817,  63  L.  J.  Ch.  N.  S.  772.  And 
merely  transferring  a  trust  fund  which  has 
been  specifically  bequeathed,  to  the  testa- 
tor's name,  has  been  held  not  to  adeem  the 
legacy.    Re  Vickers,  81  L.  T.  N.  S.  719. 

And  a  will  of  specific  real  estate  will  not 
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pass  the  amount  received  for  the  property 
under  eminent  domain  proceedings  consum- 
mated during  the  testator's  lifetime,  there 
being  no  distinction  between  voluntary  and 
compulsory  severance  of  title.  Ametrano 
V.  Downs,  170  N.  Y.  388,  58  L.R.A.  719,  88 
Am,  St.  Rep.  671,  63  N.  E.  340,  affirming 
62  App.  Div.  405,  70  N.  Y.  Supp.  833,  which 
affirmed  33  Misc.  180,  67  N.  Y.  Supp.  128; 
Re  Manchester  ft  S.  R.  Co.  19  Beav.  365; 
Manton  v.  Tabois,  L.  R.  30  Ch.  Div.  92,  54 
L.  J.  Ch.  N.  S.  1008,  53  L.  T.  N.  S.  280,  33 
Week.  Rep.  832;  Re  Dowsett,  [1901]  1  Ch. 
898,  70  L.  J.  Ch.  N.  S.  149,  49  Week.  Rep. 
268;  Watts  v.  Watts,  L.  R.  17  Eq.  217,  22 
Week.  Rep.  105;  Re  Bagot,  31  L.  J.  Ch. 
N.  S.  772. 

And  in  Frewen  v.  Frewen,  L.  R.  10  Ch. 
610,  33  L.  T.  N.  S.  43,  23  Week.  Rep.  864, 
it  was  held  that  a  specific  devise  of  ad  vow- 
sons  was  adeemed  by  an  act  passed  during 
the  testator's  lifetime,  abolishing  advow- 
sons,  and  giving  their  owners  a  right  to 
compensation,  and  that  the  devisee  could  not 
claim  the  compensation. 

But  where  property  is  wrongfully  alienat- 
ed by  a  third  person  during  the  testator's 
lifetime,  the  legatee  is  entitled  to  the  pro- 
ceeds. Domvile  v.  Taylor,  32  Beav.  604,  8 
L.  T.  N.  S.  624,  2  New  Reports,  258,  11 
Week.  Rep.  796.  And  in  Taylor  v.  Taylor, 
10  Hare,  475,  where  a  testator,  after  spe* 
cifically  bequeathing  a  certain  leasehold,  be- 
came insane,  and  the  interested  parties 
joined  in  an  agreement  for  the  sale  of  the 
property,  which,  after  the  testator's  death, 
was  approved  by  the  court,  it  was  held  that 
the  legacy  was  not  adeemed,  and  must  be 
regarded  as  unconverted  at  the  time  of  the 
testator's  death.  Jenkins  v.  Jones,  L.  R.  2 
Fq.  323,  35  L.  J.  Ch.  N.  S.  520,  12  Jur.  N. 
8.  368,  14  L.  T.  N.  S.  640,  14  Week.  Rep. 
666,  which  involved  a  bequest  of  farm  stock 
and  implements,  is  to  the  same  effect. 

And  a  slight  change  or  alteration  in 
property  specifically  bequeathed  will  not  op- 
erate as  an  ademption  of. the  legacy.  Dur- 
ham V.  Clay,  142  Ky.  96,  134  S.  W.  163 
{dictum). 

And  it  is  held  that  a  mere  change  in  the 
form  of  the  evidence  of  the  thing  specifical- 
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and  bequeath  unto  my  husband,  William 
Rodgers  Gardner,  all  the  property,  of  every 
description  whatsoever,  both  real  and  per- 
sonal, of  which  I  may  be  possessed  at  the 
time  of  my  death,  or  which  I  would  here- 
after have  become  possessed."  In  Febru- 
ary, 1900,  William  Rodgers  Gardner,  the 
sole  legatee  under  the  foregoing  will,  died, 
and  on  June  6,  1906,  Mrs.  Gardner,  the 
testatrix  before  named,  executed  in  the 
manner  required  by  law  for  the  execution 
of  wills  the  following  instrument:  ''Wash- 
ington, D.  C,  June  6th,  1906.  I,  Ellen 
Gardner,  devise  and  bequeath  to  my  brother, 
J.  V.  McNeal,  my  railroad  stock  and  all 
money  remaining  in  bank  excepting  the 
sum  of  $300,  which  I  leave  to  Mary  Finne- 
gan.    My  pearl  necklace  to  my  niece  Marie 


McNeal  and  the  pearl  pin  and  earrings  to 
Iny  niece  Stella  McNeal,  my  diamond  ring 
and  earrings  to  the  church  (St.  Ignatius), 
my  bureau  silver  to  my  friend  Mary  A  Fen- 
wick."  After  tlie  death  of  Mrs.  Gardner, 
which  took  place  in  July,  1910,  the  instru- 
ment executed  by  her  in  1906  was  found 
among  her  papers,  presented  to  the  orphans' 
court  as  the  last  will  of  the  deceased,  and 
admitted  to  probate  on  October  4,  1910. 
Subsequently  the  will  which  she  had  ex- 
ecuted in  1899  was  discovered,  and  upon 
its  production  and  proof  of  its  executioo 
was  also  admitted  to  probate  by  the  or- 
phans' court  of  Baltimore  city  on  December 
10,  1910,  and  by  its  order  on  that  date 
the  orphans*  court,  directed  "that  the  said 
two   instruments  of   writing  shall   be  con- 


ly  bequeathed  does  not  revoke  the  ^quest. 
Irwin's  Succession,  33  La.  Ann.  63  (holding 
that  exchanging  the  original  evidence  of  a 
debt  which  had  been  specifically  bequeathed, 
for  a  bond  or  other  evidence  of  the  indebted- 
ness, did  not  revoke  the  legacy) ;  Ford.  v. 
Ford,  23  N.  H.  212  (holding  that  a  renewal 
bf  notes  did  not  adeem  a  specific  legacv  there- 
of) ;  Stout  v.  Hart,  7  N.  J.  L.  414  (holding 
that  the  acceptance  of  one  bond  in  lieu  of 
another  bond  did  not  adeem);  Anthony  v. 
Smith,  45  N.  C.  (Busbee,  Eq.)  188  (hold- 
ing that  merely  renewing  a  bond  does  not 
adeem  a  legacy  of  the  original  bond)  ;  Skip- 
with  V.  Cabell,  19  Gratt.  768  (holding  that 
the  exchange  of  corporate  bonds  which  had 
been  guaranteed  by  the  ttate  for  state  bonds, 
as  authorized  bv  statute,  did  not  adeem  a 
legacy  of  such  corporate  bonds,  and  that  the 
legatees  were  entitled  to  the  state  bonds). 
And  it  has  been  held  that  a  legacy  of 
notes  does  not  lapse  by  the  accepting  of  new 
notes,  where  the  only  purpose  was  to  render 
the  indebtedness  more  secure,  and  tlie  new 
notes  were  substantiall}'  the  same  as  the 
old  ones.  Shaffer's  Succession,  60  La.  Ann. 
601,  23  So.  739.  So  it  has  been  held  that 
a  specilic  legacy  of  the  proceeds  of  a  certain 
bond  and  mortgage  will  not  be  adeemed  by 
the  sale  of  the  premises  in  proceedings  for 
the  collection  of  the  bond,  where  a  new  bond 
is  taken,  but  such  bond  will  be  considered 
as  subject  to  the  legacy.  Gardner  v.  Print- 
up,  2  Barb.  83.  (But  upon  similar  facts  a 
contrary  conclusion  was  reached  in  Beck  v. 
McGillis,  9  Barb.  35.)  So,  the  mere  chan- 
ging of  an  account  from  a  designated  bank 
to  another  does  not  adeem  a  specific  legacy 
of  the  bank  account  named  in  the  lopfaoy. 
Prendergast  v.  Walsh,  58  N.  J.  Eq.  149,  42 
Atl.  1049.  And  the  fact  that  the  specific 
bank  in  which  the  deposit  was  made  goes 
into  the  hands  of  a  receiver  bank,  which 
issues  a  pass  book  for  the  amount  of  the 
dividend  payable,  does  not  adeem  the  legacy, 
and  the  legatee  is  entitled  to  such  balance. 
Re  Howard,  46  Misc.  204,  94  N.  Y.  Supp.  86. 
So,  a  legacy  of  stock  of  a  New  Jersey  cor- 
poration has  been  held  not  to  have  been 
adeemed  by  a  surrender  of  such  stock  and 
the  acoepULnce  in  lieu  thereof  of  voting 
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trust  certificates,  which  were  to  be  ex- 
changed for  stock  of  the  New  Jersey  corpo- 
ration, as  reorganized  under  the  laws  of  an- 
other state.  Pope  v.  Hinckley,  209  Mass. 
323,  95  N.  E.  798.  And  in  Re  Pilkington, 
6  New  Reports,  246,  where  corporate  bonds 
which  had  been  specifically  bequeathed  "ac- 
cording to  the  nature  and  quality  thereof 
respectively"  were,  between  the  date  of  the 
will  and  the  testator's  death,  converted  in- 
to shares  of  a  succeeding  corporation,  pur- 
suant to  a  general  agreement  entered  into 
with  the  bondholders  prior  to  the  execution 
of  the  will,  it  was  held  that  the  legacy  was 
not  adeemed,  and  that  the  new  shares 
passed  under  the  legacy.  And  the  exchan- 
ging of  bequeathed  bank  stock  for  stock  is- 
sued upon  the  reorganization  and  consoli- 
dation of  that  and  other  banks  was  held,  in 
Re  Peirce,  26  R.  I.  34,  54  Atl.  688,  not  to 
adeem  the  legacy.  And  where  stock  of  an  in- 
surance company  which  lost  its  capital  stock 
was  specifically  bequeathed,  and,  pursuant 
to  legislative  act,  the  stock  was  again  filled, 
and  the  testator  paid  up  a  part  of  his 
shares,  it  was  held  that  as  to  such  part  of 
the  stock,  the  legacy  was  not  adeemed. 
Havens  v.  Havens,  1  Sandf.  Ch.  324.  But, 
on  the  other  hand,  it  has  been  held  that  the 
exercise  of  an  option,  given  by  the  corpora- 
tion which  issued  the  bequeathed  debentures, 
upon  their  becoming  payable,  of  converting 
them  into  permanent  debenture  stock, 
adeemed  the  legacy  so  that  the  new  deben- 
ture stock  did  not  pass  by  the  will,  the 
ground  being  that  the  new  stock  was  a  sub- 
stantially different  thing  from  that  which 
he  gave,  and  did  not  answer  the  description 
in  the  will.  Re  Lane,  L.  R.  14  Ch.  Div.  856, 
49  L.  J.  Ch.  N.  S.  768,  43  L.  T.  Nt  S.  87,  28 
Week.  Rep.  764.  And  in  Re  Slater  [1907]  1 
Ch.  666,  76  L.  J.  Ch.  N.  S.  472,  97  L.  T.  N. 
S.  74,  8  Ann.  Cas.  141.  affirming  [1906] 
2  Ch.  480,  75  Lw  J.  Ch.  N.  S.  660,  64  Week. 
Rep.  602,  05  L.  T.  N.  S.  350,  it  was  held 
that  a  specific  legacy  of  corporate  stock  was 
adeemed  when  the  testator  exchanged  it  for 
stock  in  a  corporation  which  had  succeeded 
the  corporation,  the  stock  of  which  was 
specifically  bequeathed.  And  in  Pattison  v. 
Pattison,  *1  Myl.  &  K.  12,  2  L.  J.  Ch.  N.  S. 
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strued  together  as  the  last  will  and  testa- 
xnent  of  the  said  deceased." 

This  presents,  as  the  first  question  for 
determination  in  this  case,  the  effect  of 
the  instrument  executed  by  the  testatrix 
in  1905.  It  did  not  in  terms  revoke  the 
will  of  1899,  and,  in  the  absence  of  any 
expressed  purpose  of  revocation,  is  .it  to 
be  given  the  legal  effect  of  a  revocation? 
The  statute  in  regard  to  revocation  of 
wills  (Code,  art.  93,  §  318)  provides,  in 
substance,  that  "no  will  .  .  .  shall 
be  revocable  otherwise  than  by  some  other 
will  or  codicil  in  writing,  or  other  writing 
declaring  the  same  .  .  .  unless  the 
same  be  altered  by  some  other  will  or  cod- 
icil in  w^riting  or  other  writing  of  the  de- 
visor,  signed  as   hereinbefore   said,   in  the  j 


presence  of  two  or  more  witnesses,  declar- 
ing the  same."  It  is  true  the  instrument 
executed  in  1905,  with  all  the  formal  requi- 
sites to  constitute  it  a  will  under  all  the 
requirements  of  the  law,  did  not  in  terms 
revoke  the  will  of  1899,  but  this  is  not  nec- 
essary. A  will  may  be  just  as  effectively 
revoked  by  an  inconsistent  disposition  of 
previously  devised  property.  30  Am.  & 
Eng.  Enc.  Law,  2d  ed.  624;  Colvin  v.  War- 
ford,  20  Md.  357;  Johns  Hopkins  Univer- 
sity V.  Pinckney,  56  Md.  365;  Joynes  v. 
Hamilton,  98  Md.  665,  57  Atl.  25.  By  the 
will  of  1899  Mrs.  Gardner  had  given. her 
entire  estate  of  every  description  to  her 
husband.  By  the  second  instrument  she 
gave  all  her  railroad  stock  and  all  muney 
in  bank  except  $300  (wliich  was  bequeathed 


15,  it  was  held  that  a  specific  bequest  of 
'iong  annuities"  was  adeemed  by  a  sale 
thereof,  and  that  other  "long  annuities"  pur- 
chased with  the  proceeds  could  not  be  substi- 
•  tuted  therefor,  although  the  only  difference 
was  that  the  new  annuities  terminated  three 
months  sooner  than  the  others. 

So,  the  mere  agreement  of  a  testator  to 
accept  a  note  which  was  to  be  convertible 
into  bonds  in  lieu,  of  stock  specifically  be- 
queathed does  not  work  an  ademption  of 
the  legacy,  where  the  note  was  not  delivered 
until  after  the  testator's  death.  Re  Frahm, 
120  Iowa,  85,  94  N.  W.  444. 

And  where  a  mere  option  to  purchase  the 
property  bequeathed  was  given,  and  not  ex- 
ercised until  after  the  testator's  death,  it 
was  held  that  the  legatee  was  entitled  to  the 
proceeds.  Emuss  v.  Smith,  2  De  G.  &  S. 
722;  Re  Pyle  [1895]  1  Ch.  724,  64  L.  J. 
Ch.  N.  S.  477,  13  Reports,  396,  72  L.  T.  N. 
S.  327,  43  Week.  Rep.  420;  DuCleld  v. 
M'Master  [1896]  1  I.  R,  370. 

And  an  attempt  to  renew  a  lease  which 
had  been  specifically  devised  was  held,  in 
Abney  v.  Miller,  2  Atk.  593,  not  to  consti- 
tute an  ademption,  where  the  renewal  was 
not  consummated  in  the  testator's  lifetime. 

And  where  the  variation  in  the  testator's 
interest  in  the  subject  of  the  bequest  is  by 
•operation  of  law,  and  is  as  to  form  only, 
the  legacy  is  not  adeemed.  Walton  v.  Wal- 
ton, 7  Johns.  Ch.  258,  11  Am.  Dec.  456 
(holding  that  where  the  charter  of  a  bank, 
some  of  the  stock  of  which  had  been  specif- 
ically bequeathed,  expired,  and  all  its  funds 
were  conveyed  to  trustees,  and  the  testator 
received  the  dividends,  but  did  not  sell  the 
shares,  the  legatee,  after  testator's  death, 
was  entitled  to  the  dividends.  [In  connec- 
tion with  this  case,  see  Re  Howard,  supra] ) ; 
idem  (holding  that  where  shares  of  stock 
which  has  been  specifically  bequeathed  un- 
der an  act  of  legislature  became  vested  in 
the  state  during  the  testator's  lifetime,  and 
a  certain  compensation  therefor  was  to  be 
paid  to  the  stockholders,  the  legacy  was  not 
adeemed,  and  that  the  legatee  was  entitled 
to  such  compensation);  Maynard  v.  Me- 
chanics' Nat  Bank,  1  Brewst.  (Pa.)  483 
holding  that  a  specific  legacy  of  shares 
40  L.R.A'.(N.S.) 


in  a  state  bank  was  not  adeemed  by  act  of 
Congress,  changing  the  bank  to  a  national 
one) ;  Bronsdon  v.  Winter,  1  Ambl.  67 
(holding  a  legacy  of  stock  not  adeemed  by 
the  fact  that  by  act  of  Parliament  it  was 
turned  into  annuities) ;  Oakes  v.  Oakes,  9 
Hare,  666  (holding  that  consolidated  stock 
into  which  stock  specifically  bequeathed  had 
been  converted  by  resolution  of  the  company, 
under  the  authority  of  an  act  of  Parliament, 
passed  under  the  bequest)  ;  Browne  v. 
M'Guire,  Beatty,  Ir.  Ch.  Rep.  358  (holding 
that  a  specific  legacy  of  government  stock, 
converted  by  the  state  into  other  govern- 
ment stock,  was  not  adeemed  by  the  conver- 
sion, and  that  the  new  stock  passed  under 
the  bequest.  And  this  is  especially  true 
where  the  act  itself  provides  that  the  change 
shall  "not  revoke  any  testamentary  dispo- 
sitions" ) ;  Re  lioveman,  48  L.  J.  Ch.  N.  S. 
565.  And  the  same  conclusion  was  reached 
as  to  property  sold  under  authority  of  an 
act  of  Parliament,  where  the  act  provided 
in  effect  that  the  proceeds  of  the  sale  should 
be  treated  as  if  they  were  still  land.  Re 
Spragge,  13  Ont.  Week.  Rep.  741,  affirmed  in 
15  Ont.  Week.  Rep.  49.  But  see  Frewen  v. 
Frewen,  L.  R.  10  Ch.  610,  33  L.  T.  N.  S.  43, 
23  Week.  Rep.  864,  as  set  out  supra.  See 
also  Skipwith  v.  Cabell,  19  Gratt.  758,  as 
set  out  supra,  and  Partridge  v.  Partridge, 
Cas.  t.  Talb.  226,  9  Mod.  269. 

And  the  specilie  devise  of  an  interest  in 
a  certain  partnership  is  not  adeemed  by  a 
renewal  of  the  articles  of  partnership  upon 
the  expiration  of  the  original  articles.  Back- 
well  V.  Child,  1   Ambl.  260. 

But  it  has  been  held  that  the  actual  re- 
newal of  a  lease  which  had  been  specifically 
devised  constituted  an  ademption  which 
would  prevent  the  devisee  taking  the  new 
lease  in  lieu  of  the  one  devised,  the  groimd 
being  that  the  original  lease  was  utterly  an- 
nihilated by  the  purchase  of  the  new  one 
Abney  v.  Miller,  2  Atk.  593;  Hone  v.  Med- 
craft,  1  Bro.  (3h.  261;  Coppin  v.  Ferny- 
hough,  2  Bro.  Ch.  291;  Colegrave  v.  Manby, 
6  Madd.  Ch.  72,  affirmed  in  2  Russ.  Ch.  238; 
Marwood  v.  Turner,  3  P.  Wms.  163,  2  Eq. 
Cas.  Abr.  469;  Rudstone  v.  Anderson.  2  Ves, 
Sr.  418. 
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to  Mary  Finnegan)  to  her  brother,  and 
certain  articles  of  personal  jewelry  to 
named  friends.  It  appears  from  the  agreed 
statement  of  facts  that  this  comprised  her 
entire  estate  at  the  time,  with  the  excep- 
tion of  a  few  pieces  of  furniture  and  some 
minor  articles  of  personal  adornment.  The 
second  paper  evidently  intended  to  make  a 
complete  disposition  of  her  property  no  less 


than  the  first,  and,  the  legatees  being  en- 
tirely different  persons,  the  inconsistency 
was  as  great  as  was  possible.  But  one 
conclusion  can  be  reached, — the  will  of 
1899  was  revoked  by  that  of  1905,  and  was 
therefore  without  any  force  or  effect  at 
the  time  of  her  death,  and  the  learned 
judge  below  was  correct  in  his  decree  to 
this  effect. 


And  where  the  terms  of  the  devise  indi- 
cate that  it  was  not  the  testator's  intention 
to  include  any  interest  subsequently  ac- 
quired, a  renewal  of  the  lease  vorks  an 
ademption  of  the  devise.  Slatter  v.  Noton, 
16  Ves.  Jr.  197. 

But  where  the  terms  of  the  devise  indi- 
cate that  it  was  intended  to  cover  renewals, 
as,  for  instance,  by  a  devise  of  "all  the  in- 
terest I  [testator]  have  in  the  lease,"  it 
has  been  held  that  the  new  lease  passes  un- 
der the  devise.  Carte  v.  Carte,  3  Atk.  174, 
1  Ambl.  28,  Ridgeway,  210;  Colegrave  v. 
Manby,  6  Madd.  Ch.  72,  affirmed  in  2  Russ. 
Ch.  238;  James  v.  Dean,  11  Ves.  Jr.  383, 
iffirmed  on  rehearing  in  15  Ves.  Jr.  236. 

So,  where  it  clearly  appears  to  have  been 
the  intention  of  the  testator  to  devise  all  his 
right,  title,  and  interest  in  the  property, 
the  devisee  has  been  held  entitled  to  the  pro- 
ceeds of  a  sale  of  the  property  after  the  tes- 
tator's death,  upon  the  successful  culmina- 
tion of  a  suit  to  establish  a  claim  of  right 
to  purchase  such  property,  which  existed  be- 
fore the  testator's  death.  Rue  v.  Connell, 
148  N.  C.  302,  62  S.  E.  306. 

In  Digby  v.  Legard,  2  Dick.  500,  a  dis- 
tinction was  drawn  between  leaseholds  held 
for  a  term  of  years  and  freehold  leases  for 
life,  it  being  held  that  the  surrender  of  a 
lease  of  the  latter  class  and  the  taking  of  a 
new  one  adeemed  a  devise  of  the  original 
lease,  but  that  a  bequest  of  a  leasehold  for 
a  term  of  years  was  not  adeemed  by  a  sur- 
render thereof  and  the  taking  of  new  leases 
for  further  terms. 

Intent  as  affecting  question. 

The  general  rule  that  a  specific  legacy  is 
adeemed  by  a  material  change  in  the  subject- 
matter,  and  that  the  property  into  which  it 
was  converted  cannot  be  substituted  so  as 
to  pass  under  the  legacy,  has  been  said  to  be 
due  to  reasons  paramount  to  considerations 
of  intention.  Georgia  Infirmary  v.  Jones, 
37  Fed.  750  (appeal  dismissed  in  149  U  S. 
774,  37  L.  ed.  966,  13  Sup.  Ct.  Rep.  1047) ; 
Harrison  v.  Jackson,  L.  R.  7  Ch.  Div.  339, 
47  L.  J.  Ch.  N.  S.  142. 

But,  on  the  other  hand,  it  has  been  held 
that  where  it  appears  to  have  been  the  clear 
intention  of  the  testator  that  the  change 
should  not  adeem  the  legacy  or  devise,  and 
that  the  property  in  its  new  form  should 
pass  under  the  legacy,  force  will  be  given  to 
such  manifest  intent.  Joynes  v.  Hamilton, 
98  Md.  665,  57  Atl.  25  (holding  that  the 
proceeds  of  a  ground  rent  which  had  been 
specifically  devised  should  be  substituted 
therefor  and  pass  to  the  devisee  > ;  Gardner 
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V.  Gardner,  72  N.  H.  257,  56  Atl.  316  (hold- 
ing that  stock  of  a  corporation  into  which 
the  corporation  which  issued  the  bequeathed 
stock  had  merged  should  be  substituted  for 
such  bequeathed  stock ) ;  Thomond  v.  Suffolk, 

I  P.  Wms.  461  (holding  that  the  amount 
of  a  claim  which  had  b^n  released  by  tes- 
tator, should  be  made  up  to  the  legatee) ; 
Drant  v.  Vause,  1  Younge  &  C.  Ch.  Cas.  580, 

II  L.  J.  Ch.  N.  S.  170,  6  Jur.  313  (holding 
that  the  proceeds  of  the  sale  of  the  fee  of 
the  lands  specifically  devised  passed  te  the 
devisee  where  the  sale  was  made  under  an 
option  given  in  a  lease,  and  the  lease  and 
option  so  referred  to  in  the  will  as  to  in- . 
dicate  an  intention  to  substitute  the  pro- 
ceeds in  lieu  of  the  lands  in  case  the  lessee 
exercised  the  option  to  purchase ) .  See  also 
Rue  V.  Connell,  148  N.  C.  302,  63  S.  E.  306, 
as  set  out  supra.  But  ,a  mere  unexecuted 
intention  to  change  the  state  of  the  sub- 
ject of  the  legacy  cannot  be  considered  an 
ademption.    Basan  v.  Brandon,  8  Sim.  171. 

In  (Georgia  it  is  provided  by  statute  (Code 
1910,  §  3908)  that  'Mf  the  testator  ex- 
changes the  property  bequeathed  for  other 
of  the  like  character,  or  merely  changes  the 
investment  of  a  fund  bequeathed,  the  law 
deems  the  intention  to  be  to  substitute  the 
one  for  the  other,  and  the  legacy  shall  not 
fail."  Lang  v.  Vaughn,  ante,  542,  holding 
that  an  absolute  sale  of  land  devised  con- 
stituted an  ademption  of  the  devise,  and 
that  the  personal^  in  which  the  testatrix 
invested  the  proceeds  did  not  pass  to  the 
legatee. 

In  connection  with  the  foregoing  cases, 
see  also  Slatter  v.  Noton,  Carte  v.  Carte, 
Colegrave  v.  ^anby,  and  James  v.  Dean,  as 
set  out  supra. 

Admissibility  of  extrinsic  evidence  of  tes- 
tator's intent. 

Under  the  principle  that  extrinsic  evi- 
dence is  not  admissible  to  show  that  the 
testator  intended  by  his  will  to  refer  to  a 
thing  which  the  will  does  not  describe,  it 
cannot  be  shown  that  a  thing  wholly  differ- 
ent from  that  bequeathed  was  believed  and 
intended  by  the  testator  to  be  held  in  sub- 
stitution of  the  thing  bequeathed.  Rogers 
V.  Rogers,  67  S.  C.  168,  100  Am.  St.  Rep. 
721,  45  S.  E.  176,  holding  that  evidence  was 
not  admissible  to  show  that  testator  in- 
tended and  believed  that  a  bond  and  mort- 
gage of  land  sold  by  order  of  court  to  pay 
debts,  taken  by  him,  would  go  the  legatees 
of  such  debts,  in  lieu  thereof.  See  also 
Lang  V.  Vaughn,  ante,  542  G.  J.  C. 
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The  proceedings  in  the  ease  make  neces- 
sary a  consideration  of  the  various  legacies 
contained  in  the  will  of  1905. 

The  agreed  statement  shows  that  the 
articles  given  hj  the  will  to  Marie  McNeal 
had  been  actually  given  to  her  before  the 
death  of  the  testatrix,  and  therefore  con- 
stituted no  part  of  her  estate  at  her  death, 
and,  so  far  as  the  legacy  was  concerned, 
it  had  been  anticipated  by  the  testatrix 
in  a  manner  which  had  the  same  effect 
as  an  ademption.  Gallagher  ▼.  Martin,  102 
Md.  115,  62  Atl.  247. 

The  legacies  to  Stella  McNeal  and  Mary 
A.  Fenwick  were  specific  legacies,  and  no 
reason  exists  why  the  articles  given  these 
ladies  should  not  be  delivered  to  them  by 
the  administrators,  and  the  circuit  court 
was  correct  in  so  directing. 

The  legacy  of  "my  diamond  rings  and 
earrings  to  the  church  (St.  Ignatius),"  pre- 
sents a  different  question.  So  far  as  the 
artic^s  are  concerned,  the  legacy  is  spe- 
cific, but  St.  Ignatius  Church  is  not  a  body 
corporate.  But  the  agreed  statement  of 
facts  embodies  the  following:  "That  St. 
Ignatius  Church,  mentioned  in  said  will  of 
June  6,  1905,  is  situated  at  the  corner  of 
Calvert  and  Madison  streets,  Baltimore, 
and  adjoins  and  communicates  on  the  south 
with  and  is  physically  a  part  of  Loyola 
College  building,  which  said  college  build- 
ing occupies  (including  said  church)  the 
entire  block  on  the  west  side  of  Calvert 
street,  from  Madison  street  to  Monument 
street;  that  the  rector  or  president  of  said 
college  is,  by  virtue  of  his  oflBce,  the  rec- 
tor or  pastor  of  said  church,  the  priests 
attached  to  said  college  being  also  at- 
tached to  said  church,  and  that  said  church 
and  college  are  integral  parts  of  the  same 
management;  that  the  title  to  said  proper- 
ty embracing  the  church  and  college  build- 
ing is  vested  in  the  Associated  Professors 
of  Loyola  College,  in  the  city  of  Balti- 
more, a  corporation  duly  incorporated  un- 
der the  laws  of  Maryland,  and  that  by  an 
act  of  the  general  assembly  of  Maryland 
(Laws  of  1888,  chapter  208)  said  corpora- 
tion was  duly  authorized  to  take  and  re- 
ceive bequests  on  behalf  of  said  chureh." 
The  act  of  1888  referred  to  was  one  to 
enlarge  the  powers  of  "the  Associated  Pro- 
fessors of  Loyola  College  in  the  City  of  Bal- 
timore," and  as  a  portion  of  said  enlarged 
powers  the  corporation  was  specifically 
authorized,  for  the  purposes  of  said  church, 
to  take,  hold,  and  receive  any  gift,  grant, 
devise,  or  bequest  of  any  property,  real, 
personal,  and  mixed,  as  fully  and  to  the 
same  extent  as  it  is  authorized  to  do  as  an 
educational  institution.  This  legacy,  there- 
fore, presents  clearly  the  case  of  misnomer 
of  a  legatee,  and  a  mere  misnomer  will  not 
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operate  to  defeat  the  intent  of  a  testatrix, 
where  the  beneficiary  of  the  intended  bounty 
is  perfectly  certain.  This  legacy  is  an- 
alogous to  the,  one  contained  in  the  will  of 
Melissa  Baker  to  "the  Woman*s  College  lo- 
cated at  the  city  of  Lynchburg,"  which  was 
held  to  be  a  valid  bequest  to  "the  trustees 
of  the  Randolph-Macon  College,"  in  Trin- 
ity M.  E.  Church  v.  Baker,  91  Md.  539,  46 
Atl.  1020,  and  to  the  legacy  which  was  sus- 
tained in  Woman's  Foreign  Missionary 
Soc.  V.  Mitchell,  93  Md.  199,  53  L.R.A.  711, 
48  Atl.  737,  and  to  the  devise  which  was 
held  good  in  Doan  v.  Ascension  Parish, 
103  Md.  662,  7  L.R.A.(N.S.)  1119,  115  Am. 
St.  Rep.  379,  64  Atl.  314. 

By  the  decree  in  this  case  the  legacy  now 
being  eonsfdered  was  sustained,  and  the  ad- 
ministrators were  directed  to  make  distribu- 
tion of  it  to  the  Associated  Professors  of 
Loyola  College.  In  so  decreeing  either  the 
court  below  had  evidence  before  it  which  is 
not  in  the  record,  or  else  it  fell  into  a  par- 
tial error.  The  legacy  was  one  manifestly 
intended  for  the  benefit  of  the  church 
known  as  St.  Ignatius  Church,  not  for  the 
educational  purposes  included  within  the 
powers  of  the  Associated  Professors  of  Loy- 
ola College.  It  was  therefore  a  legacy  of 
the  class  coming  within  the  provisions  of 
article  38  of  the  Declaration  of  Rights; 
and,  before  it  can  be  treated  as  valid  and 
effectual,  it  must  receive  the  sanction  of 
the  general  assembly  of  the  state.  It  no- 
where appears  in  the  record  that  this 
sanction  has  ever  been  given,  and  there  is 
nothing  in  the  terms  of  the  act  of  1888 
which  can  properly  be  construed  as  giving 
a  sanction  by  anticipation  to  all  devises 
or  legacies  which  may  thereafter  be  made 
to  that  corporation  for  its  religious  pur- 
poses. The  will  now  under  consideration 
was  admitted  to  probate  on  the  4th  of 
October,  1910,  and  there  has  been  no  meet- 
ing of  the  general  assembly  since  that 
date;  but  an  executor  is  always  entitled 
to  a  reasonable  time  in  which  to  obtain 
legislative  approval,  where  such  sanction  is 
required.  When  such  approval  is  given,  the 
legacy  will  become  payable,  and  not  before. 
Accordingly  the  decree  below  should  be  so 
far  modified  as  to  provide  that  the  said  be- 
quest should  be  distributed  to  the  Asso- 
ciated Professors  of  Loyola  College  upon  the 
production  to  the.  executor  of  satisfactory 
evidence  that  the  sanction  of  the  general 
assembly  of  the  state  had  been  given  to  it, 
and  not  before. 

With  regard  to  the  legacy  to  Mary  Fin- 
negan,  it  appears  that  at  the  time  when 
Mrs.  Gardner  executed  her  will  in  1905, 
she  had  on  deposit  to  her  credit  a  sum  of 
money  more  than  sufficient  to  have  paid 
this  legacy,  but  that  between  that  time  and 
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the  time  of  her  death  she  had  withdrawn 
from  bank  all,  except  the  sum  of  $12,  and 
the  contention  is  that  the  legacy  to  Mary 
Finnegan  was  adeemed  except  as  to  said 
amount  of  $12.  Whether '  the  decree  of 
the  lower  court  was  correct  in  this  regard 
depends  upon  whether  the  legacy  in  ques- 
tion was  or  was  not  a  specific  legacy.  If 
specific,  the  ruling  was  undoubtedly  cor- 
rect; on  the  other  hand,  if  the  legacy  was 
demonstrative,  it  was  incorrect.  To  reach 
a  satisfactory  determination  in  this  regard, 
it  is  necessary  to  understand  with  pre- 
cision the  distinction  between  the  different 
kinds  of  legacies.  The  language  of  the  will, 
"I,  Ellen  Gardner,  devise  and  bequeath  to 
my  brother,  James  McNeal,  my  railroad 
stock  and  all  money  remaining  in  bank,  ex- 
cepting the  sum  of  $300,  which  I  leave  to 
Mary  Finnegan,"  shows  clearly  that  it 
was  the  purpose  of  the  testatrix  that  the 
$300  bequeathed  to  Mary  Finnegan  was 
to  be  paid  out  of  moneys  remaining  in  bank, 
and,  if  the  testatrix  had  at  the  time  of 
her  death  $1,000  to  her  credit  in  bank,  it 
would  have  been  perfectly  easy  to  discharge 
the  legacy  by  paying  over  to  her  any  $300, 
so  to  the  credit  of  said  testatrix,  and  not 
otherwise  disposed  of.  The  inclination  of 
the  courts  is  against  construing  a  legacy  to 
be  specific,  because  "specific  legacies  are 
not  liable  to  contribution  in  case  of  a  defi- 
ciency of  assets,  and  inasmuch  as  the  leg- 
acy fails  entirely,  if  the  testator  parts 
with  the  property  or  thing  specifically  be- 
queathed" (Dryden  v.  Owings,  49  Md.  356; 
Kunkel  v.  Macgill,  66  Md.  120) ;  and  when, 
under  the  language  of  a  will,  a  legacy  is 
susceptible  of  being  construed  either  as  a 
specific  or  as  a  demonstrative  legacy,  courts 
lean  to  the  construction  which  will  regard 
it  as  demonstrative.  A  demonstrative 
legacy  is  defined  in  Kunkel  v.  Macgill,  sup- 
ra, as  "a  legacy  in  the  nature  of  a  gen- 
eral legacy,  with  a  certain  fund  pointed 
out  for  its  payment;"  and  that,  in  our 
view,  is  precisely  the  character  of  legacy 
here  given  to  Mary  Finnegan.  It  is  a  be- 
quest of  $300,  to  be  paid  out  of  the  money 
remaining  in  bank,  and  the  fact  that  there 
was  not  that  amount  remaining  in  bank  at 
the  time  of  her  death,  entitles  her,  in  ad- 
dition to  the  $12  which  was  in  bank,  to 
the  payment  of  the  balance  out  of  the  gen- 
eral assets  belonging  to  the  estate,  if  sucli 
general  assets  existed  and,  if  not,  then 
pro  rata  with  genera]  legatees,  if  any.  In 
the  present  case  there  were  assets,  which, 
as  will  be  seen  in  a  moment,  were  ade- 
quate, out  of  which  to  pay  this  balance, 
and  this  portion  of  the  decree  of  the  lower 
court  which  held  the  legacy  as  specific, 
and  that  it  had  been  adeemed  as  to  all 
above  the  sum  of  $12,  must  be  reversed. 
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The  remaining  legacy  which  this  appeal 
brings  before  us  for  construction  is  as  fol- 
lows: "I,  Ellen  Gardner,  devise  and  be- 
queath to  my  brother,  James  V.  McNeal,  my 
railroad  stock  and  all  money  remaining 
in  bank  excepting,"  etc.  It  appears  from  the 
agreed  statement  of  facts  that  at  the  time 
when  Mrs.  Gardner  executed  her  will  she 
was  the  owner  of  12  shares  of  the  common 
stock  of  the  Baltimore  &,  Ohio  Railroad 
Company,  and  60  shares  of  the  preferred 
stock  of  the  same  corporation,  and  that  she 
Iiad  a  cash  balance  in  bank  of  $436.03.  It 
further  appears  that  the  preferred  stock 
was  sold  about  October  1,  1909,  by  her 
brother  and  agent,  Joshua  V.  McNeal,  and 
the  proceeds  of  that  sale,  together  with 
some  of  the  money  in  bank,  reinvested  in 
the  purchase  of  bonds  of  various  corpora- 
tions. The  bequest  of  the  stock  was  un- 
doubtedly a  specific  legacy.  Bonds  and 
shares  of  stock  of  corporations  may  be 
specifically  bequeathed,  and  the  word  "my," 
"in  my  possession,"  or  ''standing  in  my 
name,"  and  other  like  expressions  referring 
to  the  corpus  of  the  fund,  have  generally 
been  relied  on  as  showing  the  intent  of  the 
testator  that  the  bequest  of  such  stock 
was  specific.  Kunkel  v.  Macgill,  supra. 
The  effect  of  the  language  of  the  testatrix 
is  tlierefore  to  give  to  her  brother,  Joshua 
V.  McNeal,  the  12  shares  of  the  common 
stock  of  the  Baltimore  &  Ohio  Railroad  ax 
a  specific  legacy.  With  regard  to  the  60 
shares  of  preferred  stock,  the  same  result 
by  no  means  necessarily  follows. 

The  nonexistence  of  property  at  the  time 
of  the  death  of  a  testatrix  which  has  been 
specifically  bequeathed  by  will  is  the  fam- 
iliar and  almost  typical  iqrm  of  ademp- 
tion. This  may  result  from  a  variety  of 
causes,  such  as  a  gift  during  the  lifetime 
of  the  testatrix,  of  the  particular  article 
which  was  the  subject-matter  of  the  legacy, 
its  consumption,  loss,  or  sale,  and  in  each 
of  such  instances  the  courts  have  held  a 
legacy  to  be  adeemed.  A  case  of  almost 
exact  parallelism  with  the  one  under  con- 
sideration was  in  the  case  of  the  Unitarian 
Soc.  V.  Tufts,  151  Mass.  76,  7  L.R,A.  390, 
23  N.  E.  1006,  in  which  a  testatrix  by  her 
will  gave  to  a  legatee  certain  railroad 
stocks,  which  she  subsequently  sold  and 
reinvested  the  proceeds,  and  this  was  held 
to  have  adeemed  the  legacy;  the  court 
saying:  The  general  rule  is  that,  when  the 
chattel  specifically  bequeathed  by  a  tes- 
tator is  sold  or  conveyed  by  him  during  his 
life,  the  legacy  is  adeemed.  And  in  Weston 
V.  Johnson,  48  Ind.  1,  after  the  statement 
of  the  same  rule,  the  court  adds:  "If  the 
proceeds  from  such  sale  or  disposition  were 
to  be  substituted  and  permitted  to  pass, 
the  effect  would  be     ...     to  convert  a 
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Bpecifie  into  a  general  legacy."  The  same 
principle  will  be  found  stated  in  Cowles  v. 
Cowles,  56  Conn.  240,  13  Atl.  414,  and  has 
been  recognized  in  this  state  in  Brady  v. 
Brady,  78  Md.  461,  28  Atl.  515. 

In  that  case  the  testator  gave  to  his  son 
certain  cows  and  farming  implements,  with 
a  lite  estate  in  the  same  chattels  to  his 
widow.  When  the  life  estate  terminated, 
none  of  the  cows  which  were  in  the  posses- 
sion of  the  testator  when  he  made  the  will 
were  living,  and  the  legacy  of  these  animals 
was  held  to  be  adeemed,  while  in  the  case 
of  the  farming  implements,  a  portion  only 
of  which  had  disappeared  through  use, 
the  legacy  was  held  to  have  been  adeemed 
only  in  part. 

Applying  these  cases  to  the  one  under 
consideration,  we  must  hold  the  legacy  of 
12  shares  of  common  stock  to  be  valid,  and 
that  of  the  60  shares  of  preferred  stock 
to  have  been  adeemed,  and  that  the  rein- 
vestments which  had  been  made  cannot  be 
substituted  as  a  specific  legacy  in  favor  of 
Joshua  V.  McNeal. 

It  was  earnestly  argued  that  this  change 
of  investment  was  made  by  Joshua  V.  Mc- 
Neal, the  brother  of  the  testatrix,  without 
any  special  sanction  from  the  testatrix,  and 
it  may  be  without  her  knowledge,  and  that 
by  reason  of  these  facts  the  legal  result 
which  would  follow  a  sale  of  the  property 
by  the  testatrix  were  avoided.  In  this 
view  we  are  unable  to  concur.  Whatever 
Mr.  McNeal  may  have  done  was  done  as 
agent  of  Mrs.  Gardner,  and  his  acts  as  such 
agent  were  practically  ratified  in  advance 
when  she  delivered  to  him  the  certificates 
of  the  preferred  stock,  indorsed  for  trans- 
fer, and  there  is  no  suggestion  or  imputa- 
tion that  Mr.  McNeal  violated  or  in  any 
way  exceeded  the  powers  conferred  upon 
him,  or  that  his  acts  in  disposing  of  the 
stock  for  her,  and  otherwise  reinvesting 
the  proceeds,  were  ever  in  any  manner  dis- 
avowed by  her.  The  will  of  June  6,  1905, 
did  not  contain  any  residuary  clause,  and, 
under  the  construction  which  we  have  felt 
compelled  to  put  upon  it,  it  necessarily 
follows  that,  as  to  a  considerable  portion 
of  her  estate,  Mrs.  Ellen  M.  Gardner  died 
intestate.  That  she  had  no  intent  to  die 
thus  intestate  is  undoubtedly  true,  and  in 
that  respect  again  the  present  case  is  in 
exact  parallel  with  the  case  of  Unitarian 
Soc.  ▼.  Tufts,  supra.  But  that  fact  can- 
not alter  the  legal  result,  and  the  balance 
of  her  estate  after  the  payment  of  specific 
and  demonstrative 'legacies,  is  distributable 
to  her  brother,  Joshua  V.  McNeal,  and  her 
half-brother,  James  H.  McNeal. 

The  decree  of'  the  Circuit  Court  will 
therefore  be  affirmed  in  part  and  reversed 
in  part,  and  the  case  remanded,  to  the  end 
40  L.R.A.(N.S.)  36 


that  a  decree  may  be  entered  in  accord- 
ance with  this  opinion,  and  the  administra- 
tion of  the  estate  completed  accordingly. 

Decree  afl^rmed  in  part  and  reversed  in 
part,  and  case  remanded,  costs  to  be  paid 
out  of  the  estate. 


PENNSYLVANIA    SUPREME    COURT. 

RE  ESTATE  OF  E.   J.  PRUNER, 
Deceased. 

BEN.  J.  HILTNER,  Admr.,  etc.,  of  Clara 
R.  Moyer,  Deceased,  Appt. 

(222  Pa.  179,  70  Atl.  1000.) 

• 

Will  — >  legacy  off  insarance  policy  — 
ademption. 

1.  A  bequest  of  insurance  policies  whieh 
testator  holds  on  another's  life  as  security 
for  a  debt  is  adeemed  by  collection  of  the 
policies  by  testator  and  investment  of  the 
proceeds  in  other  securities,  upon  death  of 
the  insured  within  his  lifetime. 

Same  — >  specific  legacy  —  appended  con- 
dition. 

2.  A  provision  after  a  bequest  of  life  in- 
surance policies  which  testator  holds  on  an- 
other's life  as  security  for  his  debt,  that 
legatee  "pay  the  premiumB  on  the  same  till 
they  mature,"  does  not  destroy  the  specific 
character  of  the  legacy. 

(June  23,  1808.) 

APPEAL  by  the  administrator  of  Clara 
R.  Moyer,  deceased,  from  a  decree  of 
the  Orphan's  Court  for  Centre  County  dis- 
missing exceptions  to  the  report  of  the 
auditor  distributing  the  funds  in  the  hands 
of  the  executor  of  the  estate  of  E.  J.  Prun- 
er,  deceased.    Afiirmed. 

The   facts   are   stated   in   the  opinion. 
Mr.  O.  H.  Hewit,  for  appellant: 
The  character  of  a  legacy,  whether  spe- 
cific or  demonstrative,  is  essentially  a  ques- 
tion  of  intention. 

Note. -^  Collection  of  insurance  policy 
during  Ufetltne  of  testator  as  ademp- 
tion of  specific  legacy  thereof. 

Re  Pbuneb  is  directly  supported  by  the 
few  cases  which  have  passed  upon  the  spe- 
cific question  therein  involved. 

Thus  in  Davidson  ▼.  Davidson,  4  F.  107 — 
Ct.  of  Sess.  as  set  out  in  2  Mews,  Eng.  Case 
Law  Dig.  Supp.  of  1898-1907,  col.  2814,  a 
case  on  all  fours  with  the  Pbunes  Case, 
where  a  testator  insured  the  life  of  his  wife 
and  specifically  bequeathed  the  proceeds 
thereof,  and  she  died  dnrinp:  his  lifetime  and 
the  proceeds  were  collected  and  merged  in 
the  testator's  general  estate,  the  legacy  was 
held  adeemed  thereby. 

So,  the  collection  by  the  testator  of  an  in- 
surance policy  the  proceeds  of  which  he  had 


562 


PENNSYLVANIA  SUPREME  COURT. 


JUKBy 


Hoke  ▼.  Herman,  21  Pa.  301;  Smith's 
Appeal,  103  Pa.  559;  Snyder's  Estate,  217 
Pa.  71,  11  L.R.A.(N.S.)  49,  118  Am.  St. 
Rep.  900,  66  Atl.   157,   10  Ann.  Cas.  488. 

The  doctrine  of  ademption  by  acquisition 
applies  to  specific  legacies  only,  and  does 
not  obtain  in  the  cases  of  general,  demon- 
strative, or  pecuniary  bequests. 

Smith's  Appeal,  103  Pa.  559;  Fryer  ▼. 
Morris,  9  Ves.  Jr.  360,  7  Revised  Rep.  222; 
Ives  V.  Canby,  48  Fed.  718;  Corbin  v.  Mills, 
19  Gratt.  438;  1  Am.  &  Eng.  Enc.  Law,  2d 
ed.  630;  Collins  v.  Wakeman,  2'  Ves.  Jr. 
683;  Nooe  v.  Vannoy,  59  N.  C.  (6  Jones, 
Eq.)  185;  Coleman  v.  Coleman,  2  Ves.  Jr. 
639,  Doughty  v.  Stillwell,  1  Bradf.  300; 
Georgia  Infirmary  v.  Jones,  37   Fed.   750. 

Messrs.  John  G.  Love,  P.  J.  Little,  and 
Harry  Keller,  for  appellee: 

The  bequest  is  specific,  and  there  being 
no  life  insurance  policies,  such  as  specific- 
ally described,  at  the  date  of  the  death  of 
the  testator,  the  bequest  was  adeemed. 

Walls  y.  Stewart,  16  Pa.  281;  BHckstone 
y,  Blackstone,  3  Watts,  335,  27  Am.  Dec. 
359;  Ludlam's  Estate^  13  Pa.  188;  Hoke  v. 
Herman,  21  Pa.  301;  Pleasants's  Appeal, 
77  Pa.  356;  Smith's  Appeal,  103  Pa.  559; 
Fidelity  Ins.  Trust  &  S.  D.  Cos.  Appeal, 
108  Pa.  492,  1  Atl.  233;  Donaldson's  Es- 
tate, 1  Pa.  Dist.  R.  235. 

Felly  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  by  this  appeal 
arises  under  the  following  clause  of  the 
testator's  will:  ''I  also  give  to  my  niece 
Clara  R.  Moyer,  the  life  insurance  policies 
which  I  hold  on  the  life  of  A.  C.  Moyer, 
she  to  pay  the  premiums  on  the  same  till 
they  nmture."  .  A.  C.  Moyer  was  tlie  hus- 
band of  Clara  R.  Moyer;  and  the  testator 
held  by  absolute,  assignments  two  policies 
of  insurance  on  his  life.  The  testator  paid 
the  premiums  for  a  number  of  years  and 
charged  them  in  ledger  accounts  headed, 
"A.  C.  Moyer  Life  Insurance  Policy,  New 
York  Life,"  and  "Mutual  Life  Insurance 
Co.,  N.  Y.,  Investment  in  Policy  on  A.  C. 


Moyer 's  Life."  The  insured  died  before 
the  testator,  who  received  the  proceeds  of 
the  policies  and  deposited  them  in  his  ac- 
count in  the  bank  of  which  he  was  presi- 
dent. He  used  the  money  received  from 
the  insurance,  with  other  money,  in  the 
purchase  of  bonds,  which  he  placed  in  a 
safe-deposit  box  where  he  kept  his  securi- 
ties. The  auditor  found  that  at  the  time 
of  the  assignment  of  the  policies  the  tes- 
tator was  a  creditor  of  the  insured  and 
had  an  insurable  interest  in  his  life,  that 
there  was  nothing  to  indicate  that  the 
bonds  purchased  in  part  with  the  money 
received  from  the  insurance  companies  were 
not  the  absolute  property  of  the  testator, 
and  that  the  legacy  was  specific,  and  was 
adeemed  by  the  maturity  and  payment  of 
the  policies  before  the  death  of  the  tes- 
tator. These  findings  were  afiSrmed  by  the 
orphans'  court/ 

It  is  conceded  that,  under  the  findings 
of  fact,  the  appellant  can  succeed  only  on 
the  ground  that  the  legacy  was  not  specific 
and  adeemed  by  the  payment  of  the  policies. 
It  is  argued  with  much  earnestness  and 
ability  that  the  words  in  the  bequest,  "she 
to  pay  the  premiums  on  the  same  till  they 
mature,"  disclose  an  intention  on  the  part 
of  the  testator  not  to  give  his  niece  the  in- 
surance policies  freed  of  any  charge  upon 
them,  but  to  give  her  the  proceeds  of  the 
policies  less  the  amount  of  the  premiums 
paid  by  him,  and  that  the  legacy  was  a 
bequest  of  a  sum  of  money  payable  out  of 
a  particular  fund,  and  was  demonstrative, 
and  not  adeemed  by  the  payment  of  the 
policies.  In  order  to  guard  a  legatee 
against  the  risk  of  ademption,  and  in  or- 
der that  the  legacy  may  be  liable  to  con- 
tribution and  abatement  in  case  of  a  de- 
ficiency of  assets,  courts  incline  against 
construing  legacies  as  specific.  But  this, 
well-recognized  doctrine  must  not  be  al- 
lowed to  contravene  the  plain  import  of  the 
will.  Notes  to  Ashburner  v.  Macguire,  2 
White  &  T.  Lead.  Cas.  in  Eq.  267.  The 
bequest  of  the  "life  insurance  policies  which 
I  hold  on  the  life  of  A.  C.  Moyer"  is  clear- 


specifically  bequeathed,  and  the  comming- 
ling of  such  proceeds  with  his  other  funds, 
was  held  in  Nusly  v.  Curtis,  36  Colo.  464,  7 
L.R.A.(N.S.)  592,  118  Am.  St.  Rep.  113, 
85  Pac  846,  10  Ann.  Cas.  1134,  to  constitute 
an  ademption  of  the  legacy.  And  the  same 
conclusion  was  reached  in  Barker  v.  Rayner, 
5  Madd.  Ch.208,  afiirmed  in  2  Russ.  Ch.  122, 
the  court  saying  that  the  only  inquiry  was 
whether  the  specific  thing  remained  at  the 
death  of  the  testator,  and  that  it  could  not 
enter  into  a  consideration  of  the  testator's 
intention. 

As  to  bequest  of  policy  of  insurance  or 
proceeds  thereof  as  specific  legacv,  see  note 
to  Nusly  v.  Curtiss,  7  L.R.A.(N'S.)   692. 
40  L.R.A.{N.S.) 


The  general  question  of  ademption  of  a 
specific  legacy  or  devise  by  disposal,  loss,  or 
destruction  of  the  property  bequeathed,  is 
treated  in  the  note  to  Lang  v.  Vaughn,  ante, 
542,  and  the  general  question  of  ademption 
of  specific  legacy  or  devise  by  change  in  or 
substitution  of  other  property  for  that  be* 
qucathed  is  annotated  in  connection  with 
Gardner  v.  McNeal,  ante,  553.  And  as  to 
gift  by  testator  as  ademption  of  general 
legacy  to  donee,  see  the  note  to  Johnson  v. 
McDowell,  38  L.R.A.(N.S.)  588,  and  as  to 
gift  to  one  spouse  by  parent  of  the  other  as 
advancement  or  ademption,  see  note  to  Ire- 
land V.  Dyer,  26  L.R.A.(N.S.)  1050. 

a  J.  a 
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ly  specific.  The  added  words,  ''she  to  pay 
the  premiums  on  the  same  till  they  ma- 
ture," refer  to  payments  that  might  be- 
come due  after  the  policies  passed  by  the 
will  to  the  legatee.  If  they  had  been  in 
force  at  the  death  of  the  testator,  his  niece 
would  have  receiyed  them  free  of  any 
charge  for  premiums  paid  by  him.  We 
think  the  conclusion  expressed  by  the  learn- 
ed judge  of  the  orphans'  court,  that  it  was 
"the  intention  of  the  testator  to  give  the 
policies  to  his  niece  on  the  condition  and 
understanding  that  after  his  death  his  es- 
tate should  no  longer  be  chargeable  with 
the  maintenance  of  the  same/'  is  correct. 
The  decree  is  affirmed,  at  the  cost  of  the 
appellant. 


NEW  YORK  COURT  OF  APPBAIjS. 

THOMAS    GRIMSHAW,    Admr.,    etc,    of 
Thomas  Cole,  Deceased,  Respt., 

V. 

LAKE  SHORE  ft  MICHIGAN  SOUTHERN 
RAILWAY  COMPANY,  Appt 

(206  N.  Y.  371,  98  N.  E.  762.) 

Railroad  —  employeo  on  engine  —  li- 
censee. 

1.  A  railroad  employee  permitted  by  the 
engineer  to  ride  on  an  engine,  contrary  to 
the  rules  of  the  company,  of  which  he  is 
ignorant,  is  a  licensee  toward  whom  the 
company  must  exercise  ordinary  care. 

Same  —  riding  on  engine  —  statntory 
prohibition  —  permission. 

2.  The  statutory  prohibition  against  rid- 
ing on  any  railroad  engine  or  freight  or 
wood  car  without  authority  or  permission  of 
the  proper  officers  of  the  company  does  not 
extend  to  one  to  whom  permission  has  been 
given  by  the  person  in  charge  of  the  engine 
or  car. 

Same  — >  track  crossing  —  negligence. 

3.  A  railroad  company  is  bound,  in  the 
operation  of  its  trains  at  a  crossing  of  an- 
c^her  road,  to  exercise  ordinary  care  not  to 
injure  a  person  riding  upon  an  engine  on  the 
other  road,  whose  presence  thereon  was  not 
of  such  a  character  as  to  constitute  him  a 
wrongdoer. 

Same  —  negligence  off  employee  —  rid- 
ing on  engine. 

4.  A  railroad  employee  cannot  be  said  to 
be  negligent  as  a  matter  of  law  in  riding 
on  a  locomotive  which  has  no  cars  attached. 

Note. —  As  to  liability  of  railroad  com- 
pany for  injury  to  person  wrongfully  on 
train  by  collusion  with  a  train  employee, 
see  notes  to  Indianapolis  Traction  &,  Termin- 
al Co.  V.  Lawson,  5  L.R.A.(N.S.)  721,  and 
St  Louis,  I.  M.  &  S.  R.  Co.  v.  Jones  37 
L.R.A.(N.S.)  419. 

See  also  later  note  for  references  to  anno- 
tation on  analogous  points. 
40  L.R.A(N.S.) 


so  as  to  prevent  his  holding  another  com- 
pany liable  for  injury  to  him  due  to  a  col- 
lision of  its  train  with  the  engine  at  a 
point  where  the  tracks  of  the  two  companies 
crossed. 

^  •         (May  7,  1912.) 

APPEAL  by  defendant  from  a  Jtidgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Erie  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  the  death  of  plain- 
tiff's intestate  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  D.  Powell  with  Messrs. 
Hoyt  &  Spratt,  for  appellant: 

Plaintiff's  intestate  was  a  trespasser  up- 
on both  the  Wabash  engine  and  the  tracks 
of  defendant.  And  the  defendant,  in  the 
absence  of  evidence  that  it  wilfully  or  wan- 
tonly injured  him,  is  not  liable. 

Van  Alstine  v.  Standard  Light,  Heat  & 
P.  Co.  116  App.  Div.  100,  101  N.  Y.  Supp. 
696;  Streets  v.  Grand  Trunk  R.  Co.  76  App. 
Div.  480,  78  N.  Y.  Supp.  729,  affirmed  in 
178  N.  Y.  653,  70  N.  E.  1109;  Robertson  ▼. 
New  York  &  E.  R.  Co.  22  Barb.  91;  Eaton 
V.  Delaware,  L.  &  W.  R.  Co.  67  N.  Y.  382, 
15  Am.  Rep.  513;  Waterbury  v.  New  York 
C.  &  H.  R.  R.  Co.  21  Bhitchf.  314,  17  Fed. 
671;  Pennsylvania  Co.  v.  Coyer,  163  Ind. 
631,  72  N.  E.  876 ;  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  ▼.  Hall,  46  Ind.  App.  219,  90 
N.  E.  498,  91  N.  E.  743;  Darwin  ▼.  Char- 
lotte, C.  &  A.  R.  Co.  23  S.  C.  531,  55 
Am.  Rep.  32;  4  Elliott,  Railroads,  2d  ed. 
§  1581;  Flower  ▼.  Pennsylvania  R.  Co.  69 
Pa.  210,  8  Am.  Rep.  251;  Duff  v.  Allegheny 
Valley  R.  Co.  91  Pa.  458,  36  Am.  Rep. 
675;  Burns  v.  Southern  R.  Co.  63  S.  C. 
46,  40  S.  E.  1018;  Wickenburg  v.  Minne- 
apolis, St.  P.  &  S.  Ste.  M.  R.  Co.  94 
Minn.  276,  102  N.  W.  713;  3  Elliott,  Rail- 
roads, 2d  ed.  §  1252;  Keller  v.  Erie  R.  Co. 
183  N.  Y.  67,  75  N.  E.  965;  Grunst  t. 
Chicago  &  W.  M.  R.  Co.  109  Mich.  342,  67 
N.  W.  335;  Dilas  ▼.  Chesapeake  &  O.  R. 
Co.  24  Ky.  L.  Rep.  1347,  71  S.  W.  492; 
Eastern  Kentucky  R.  Co.  ▼.  Powell,  17  Ky. 
L.  Rep.  1051,  33  S.  W.  629;  Dillon  v.  Con- 
necticut River  R.  Co.  154  Mass.  478,  28 
N.  E.  899;  Magar  ▼.  Hammond,  183  N.  Y. 
387,  3  L.R.A.(N.S.)  1038,  76  N.  E.  474; 
Johnson  v.  New  York  C.  A  H.  R.  R.  Co.  173 
N.  Y.  79,  65  N.  E.  946;  Lagerman  v.  New 
York  C.  &  H.  R.  R.  Co.  53  App.  Div.  283, 
66  N.  Y.  Supp.  764;  Gunther  v.  New  York 
C.  &  H.  R.  R.  Co.  81  App.  Div.  606,  81 
N.  Y.  Supp.  396. 

If  the  defendant  is  to  be  held  liable  for 
negligence,  then  plaintiff's  intestate,  having 
violated  the  rules  of  the  Erie  and  Wabash 
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companies  provided  for  hie  protection,  was 
guilty  of  contributory  negligence  as  a 
matter  of  law. 

Dickescheid  v.  Betz,  80  App.  Div.  8,  80 
N.  Y.  Supp.  175,  affirmed  in  176  N.  Y. 
611,  68  N.  E.  1115;  Shannon  v.  New  York 
C.  &  H.  R.  R.  Co.  88  App.  Div.  349,  84 
N.  Y.  Supp.  646 ;  Flanagan  v.  Atlantic  Al- 
catraz  Asphalt  Co.  37  App.  Div.  476,  56 
N.  Y.  Supp.  18;  Clark  v.  Colorado  &  N.  W. 
R.  Co.  19  L.R.A.(N.S.)  988,  91  C.  C.  A.  368, 
165  Fed.  408;  Files  v.  Boston  &  A.  R.  Co. 
149  Mass.  204,  14  Am.  St.  Rep.  411,  21 
N.  E.  311 ;  Doggett  v.  Illinois  C.  R.  Co.  34 
Iowa,  284;  Radley  v.  Columbia  Southern 
R.  Co.  44  Or.  332,  75  Pac  212,  1  Ann. 
Cas.  447. 

Messrs.  White  A  Ssyles,  for  respondent: 

Defendant  is  in  no  position  to  raise  the 
defense  that  deceased  was  not  rightfully 
on  the  Wabash  locomotive. 

Knight  V.  Lanier,  69  App.  Div.  464,  74 
N.  Y.  Supp.  999;  Wilson  v.  American 
Bridge  Co.  74  App.  Div.  696,  77  N.  Y. 
Supp.  820. 

Willard  Bartlett,  J.,  delivered  the  opin- 
ion of  the  cour\ : 

The  tracks  of  the  Erie  Railroad  Company 
cross  the  tracks  of  the  defendant,  the  Lake 
Shore  &  Michigan  Southern  Railway  Com- 
pany, at  a  point  in  the  city  of  Buffalo.  At 
the  time  of  the  accident  which  gave  rise 
to  this  action,  in  December,  1907,  the  Wa- 
bash Railroad  Company  operated  some  of 
its  trains  over  these  tracks  of  the  Erie. 
A  Wabash  engine  thereon  attempted  to 
cross  the  point  of  intersection  when  it  was 
struck  by  one  of  the  defendant's  freight 
trains  running  along  one  of  the  intersect- 
ing tracks.  The  collision  resulted  in  the 
death  of  the  plaintiff's  intestate,  Thomas 
Cole,  an  employee  in  the  office  of  the  master 
mechanic  of  the  Erie  Railroad  Company  at 
East  Buffalo,  who  was  riding  on  the  loco- 
motive. This  action  was  brought  to  charge 
the  defendant  with  liability  for  negligence 
in  the  operation  of  its  freight  train  at 
the  crossing.  The  answer  was  a  general 
denial.  The  plaintiff  recovered  a  small  ver- 
dict, the  judgment  upon  which  has  been 
affirmed  by  the  appellate  division,  one  of 
the  justices  dissenting  on  the  ground  that 
the  plaintiff's  intestate  was  a  trespasser 
upon  the  Wabash  engine  at  the  time  of  the 
accident,  and  the  defendant  could  be  held 
liable  only  in  case  it  caused  his  deatli 
wilfully,  wantonly,  or  recklessly,  of  which 
there  was  no  evidence.  The  trial  judge 
charged  the  jury  that  the  defendant  owed 
to  every  one  on  that  engine  ordinary  care 
to  keep  him  from  being  injured,  and  it  must 
be  assumed  that  the  verdict  was  based  upon 
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a  finding  of  the  absence  of  such  ordinary 
care. 

The  plaintiffs  intestate  was  evidently  on 
the  locomotive  with  the  sanction  of  the 
engineer  in  charge.  He  had  been  in  the 
habit  of  riding  on  it  once  or  twice  a  week 
for  a  couple  of  months  prior  to  the  acci- 
dent. It  is  true  that  there  were  rules  both 
of  the  Wabash  and  of  the  Erie  Company  to 
the  effect  that  unauthorized  persons  would 
not  be  permitted  to  ride  on  the  engine;  but 
it  did  not  appear  that  Cole  had  ever  had 
notice  or  possessed  any  knowledge  of  these 
rules.  He  was  a  licensee,  rather  than  a 
trespasser  in  the  same  sense  that  one  is  a 
trespasser  who  boards  a  train  forcibly  or 
gets  on  secretly  to  obtain  transportation 
furtively.  In  the  absence  of  authority  on 
the  part  of  the  engineer  to  permit  him  to 
ride  on  the  engine,  he  did  not  become  a 
passenger,  but  the  permission  relieved  him 
from  the  imputation  of  being  a  wrongful 
intruder,  and  obligated  the  Wabash  Com- 
pany to  the  exercise  of  ordinary  care  not 
to  injure  him.  See  4  Elliott,  Railroads,  2d 
ed.  §  1581.  His  presence  on  the  engine,  be- 
ing thus  lawful  as  to  the  Wabash,  was 
equally  lawful  as  to  the  defendant;  and  it 
was  also  bound  to  exercise  ordinary  care 
not  to  injure  him.  There  was  evidence  that 
it  failed  in  its  duty  in  this  respect. 

We  ar**  referred  to  the  case  of  Eaton  v. 
Delaware,  L.  A  W.  R.  Co.  67  N.  Y.  382, 
395,  16  Am.  Rep.  513,  as  an  authority  pre- 
cisely in  point  to  show  that  the  plaintiff's 
intestate  was  not  lawfully  upon  the  engine 
at  the  time  when  he  was  killed.  That  case 
was  decided  by  the  commission  of  appeals 
in  1874,  and  the  decision  was  not  unani- 
mous. There  was  an  able  dissenting  opin- 
ion by  Commissioner  Earl,  afterward  chief 
judge  of  this  court.  The  plaintiff  had  been 
invited  by  the  conductor  of  a  coal  train  be- 
longing to  the  defendant  to  ride  thereon. 
The  conductor  informed  him  that  the  com- 
pany was  in  want  of  brakemen,  and  in- 
vited him  to  ride  back  to  a  specified  sta- 
tion with  a  view  to  obtaining  employment 
as  a  brakeman.  There  was  a  printed  regu- 
lation of  the  company  forbidding  passen- 
gers to  ride  upon  coal  trains,  but  it  did  not 
appear  that  the  plaintiff  knew  of  this  regu- 
lation or  had  any  reason  to  suppose  that 
the  conductor  was  doing  an  unauthorissed 
act  in  inviting  him  to  get  upon  the  train. 
A  majority  of  the  commission  of  appeals 
held  that,  inasmuch  as  the  conductor  of  a 
freight  train  has  no  power  whatever  as  to 
the  transportation  of  passengers,  notice  to 
the  plaintiff  of  his  limited  authority  in  this 
respect  would  be  implied,  and  hence  that 
the  plaintiff's  presence  on  the  freight  train 
was  unlawful.  From  this  view  Commis- 
sioner Earl  dissented,  saying:    "I  think  no 
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authority  can  be  found  holding  that  a 
person,  under  such  circumstances,  is  unlaw- 
fully or  wrongfully  upon  a  train,  but  there 
are  numerous  authorities  in  this  and  other 
states  holding  otherwise.  This  being  so, 
there  is  abundant  authority  for  holding 
that  he  was  entitled  to  protection  against 
the  wilful  or  negligent  acts  of  the. defend- 
ant or  its  agents."  Ixf  yiew  of  this  dissent, 
I  think  that  the  Eaton  Case  should  be  re- 
garded as  a  controlling  precedent  only  in 
cases  where  the  circumstances  are  precisely 
similar,  and  that  the  doctrine  of  the  pre- 
vailing opinion  should  not  in  any  wise  be 
extended.  Thus  limited,  it  is  applicable 
only  to  cases  where  the  party  injured  is 
chargeable  with  notice  that  the  railroad 
employee  who  permits  him  to  ride  on  a 
particular  trajn  has  no  authority  to  do  so. 

It  cannot  fairly  be  contended  in  the 
present  case  that  the  plaintiff's  intestate 
must  be  presumed  as  matter  of  law  to  have 
known  that  the  engineer  had  no  authority 
to  allow  him  to  ride  upon  the  engine. 

It  may  also  be  observed  in  regard  to  the 
Eaton  Case  that  the  members  of  the  com- 
mission of  appeals  who  united  in  the  pre- 
vailing opinion  expressly  refrained  from  de- 
claring that  the  plaintiff  was  a  trespasser. 
Eaton  V.  Delaware,  L.  &  W.  R.  Co.  supra, 
67  N.  Y.  394,  15  Am.  Rep.  613. 

While  permission  to  ride  on  a  freight 
train  or  locomotive  given  by  subordinate 
agents  such  as  the  conductor  or  engineer 
will  not  ordinarily  suffice  to  constitute  a 
person  to  whom  permission  is  thus  given  a 
passenger,  yet  the  weight  of  authority  is 
in  favor  of  the  proposition  that  the  con- 
sent of  such  employee  is  sufficient  to  require 
the  exercise  of  ordinary  care  by  the  em- 
ployer even  though  it  does  not  demand  the 
highest  practicable  degree  of  care  such  as 
a  carrier  owes  to  a  passenger. 

The  tendency  of  the  courts  is  to  hold  that 
a  person  riding  upon  a  train  other  than  a 
passenger  train  with  the  consent  of  those 
in  charge,  although  against  the  rules  of 
the  company  of  which  he  is  ignorant,  is  to 
be  deemed  a  licensee,  rather  than  a  tres- 
passer. See  Lemasters  v.  Southern  P.  Go. 
131  Cal.  105,  63  Pac.  128. 

The  case  upon  which  the  appellant  chief- 
ly relies  is  Wickenburg  v.  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  94  Minn.  276,  102 
N.  W.  713.  There  it  appeared  that  the 
tracks  of  the  defendant  company  and  the 
Chicago,  St.  Paul,  Minneapolis,  &  Omaha 
Railroad  Company  intersect  at  Turtle  lake, 
in  the  state  of  Wisconsin.  In  consequence 
of  the  negligence  of  the  defendant,  one  of 
its  trains  collided  at  the  crossing  with  a 
train  on  the  Omaha  road,  seriously  injur- 
ing the  plaintiff,  who  was  a  boy  twelve^ 
years  old,  and  who  had  boarded  the  Omaha 
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train  when  it  stopped,  before  passing  the 
crossing,  for  the  purpose  of  riding  to  a 
neighboring  station.  He  was  riding  upon 
one  of  the  cars  or  clinging  to  its  steps  in 
violation  of  a  Wisconsin  statute.  His  pres- 
ence was  unknown  to  the  Omaha  Company 
or  any  of  its  employees  in  charge  of  the 
train.  The  supreme  court  of  Minnesota 
held  that  the  obligaton  of  the  defendant  to 
exercise  reasonable  care  to  avoid  a  collision 
with  the  Omaha  train,  or  not  to  injure  pei> 
sons  lawfully  riding  thereon,  did  not  extend 
to  the  plaintiff,  and  that  he  could  not  re- 
cover. It  is  to  be  observed  that  this  was 
the  case  of  a  trespasser,  pure  and  simple, 
and  not  a  licensee,  for,  as  has  been  said, 
no  one  on  the  Omaha  train  sanctioned  the 
plaintiff's  presence  thereon  or  was  aware 
of  it.  The  Omaha  Company  therefore  owed 
him  no  duty  until  it  discovered  him  in  a 
position  of  peril,  and  was  only  liable  to 
him  for  a  wilful  or  wanton  injury.  That 
this  decision,  however,  was  not  intended  to 
go  so  far  as  to  pass  upon  the  rights  of  a 
licensee  under  similar  conditions,  as  dis- 
tinguished from  a  mere  trespasser,  is  ap- 
parent from  the  following  paragraph  in 
the  opinion:  "We  need  not  indulge  in  a 
discussion  of  the  question  whether  persons 
upon  a  train  with  which  another  negligently 
collides,  who  are  there  with  the  knowledge 
and  consent  of  the  company,  riding  with- 
out payment  of  fare  with  the  consent  of  the 
employees,  or  upon  forged  passes  or  other 
unlawful  or  fraudulent  means,  would  be 
entitled  to  recover.  There  is  a  marked  dis- 
tinction between  persons  riding  on  a  train 
with  the  knowledge  and  consent  of  its  em- 
ployees, and  persons  situated  as  plaintiff 
was, — ^upon  the  steps  of  one  of  the  cars 
attached  to  the  train,  without  right,  in 
violation  of  express  law,  and  without  the 
knowledge  or  consent  of  the  company." 

The  suggestion  is  made  in  behalf  of  the 
appellant  that  the  deceased  was  on  the  en- 
gine in  violation  of  express  laws,  and  was 
even  guilty  of  a  crime  in  being  there  at 
the  time  when  he  was  killed  in  consequence 
of  the  defendant's  negligence.  Penal  law 
<Consol.  Laws  1909,  chap.  40),  §  1990.  The 
prohibition  of  the  penal  law,  however, 
against  riding  on  any  railroad  company's 
engine  or  freight  or  wood  car,  without  au- 
thority or  permission  of  the  proper  of&cers 
of  the  company,  does  not  extend  to  a  case 
where  permission  is  given  by  "the  person 
in  charge  of  said  car  or  engine."  It  is 
manifestly  unreasonable  to  assume  that 
Cole  was  on  the  engine  without  the  per- 
mission of  the  engineer,  in  view  of  the  evi- 
dence which  has  been  mentioned  as  to  his 
practice  of  riding  thereon  for  two  months 
before  his  death. 

The  concrete  rule  of  law  which  we  deem 
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applicable  to  such  a  collision  as  occurred 
in  this  case  is  that  the  defendant  whose 
freight  train  ran  into  the  Wabash  engine 
at  the  crossing  was  bound  to  exercise  ordi- 
nary care  not  to  injure  any  person  riding 
upon  that  engine  whose  presence  thereon 
was  not  of  such  a  character  as  to  con- 
stitute him  a  wrongdoer.  Further  than 
that,  the  status  of  the  injured  person 
toward  the  corporation  on  whose  locomotive 
he  was  riding  was  immaterial  to  the  com- 
pany operating  the  train  which  caused  the 
injury.  If  the  collision  had  happened  be- 
tween the  defendant's  train  and  a  passen- 
ger train  of  the  Wabash,  and  had  resulted 
in  injury  to  passengers  on  the  latter  train, 
the  Wabash  Company  would  have  owed 
such  passengers  the  duty  to  exercise  the 
very  highest  degree  of  care  in  the  manage- 
ment and  operation  of  its  train,  whereas 
the  defendant  would  have  been  bound  only 
to  exercise  ordinary  care  toward  such  Wa- 
bash passengers  to  avert  a  collision.  See 
Loudoun  V.  Eighth  Ave.  R.  Co.  162  N.  Y. 
380,  66  N.  E.  988.  It  does  not  follow  that 
because  the  Wabash  Company  may  not  have 
owed  any  duty  to  the  plaintiff's  intestate 
as  a  passenger  that  the  defendant  owed 
him  no  duty  at  all. 

It  may  be  conceded  that  if  tlie  dece- 
dent had  been  a  trespasser  upon  the  Wabash 
engine  in  the  true  sense  of  the  term, — ^that 
is  to  say,  a  person  who  had  forcibly  intro- 
duced himself  upon  the  engine  against  the 
will  or  without  the  knowledge  of  those  in 
control, — neither  the  Wabash  Company  nor 
the  defendant  would  have  owed  him  any 
duty  except  to  avoid  the  infliction  of  a 
wilful  or  wanton  injury.  As  to  all  per- 
sons, however,  whose  presence  upon  the 
Wabash  engine  was  sanctioned  by  those  in 
charge  of  its  operation,  such  presence  is  to 
be  deemed  lawful  so  far  as  third  parties 
are  concerned,  and  it  was  no  concern  of  the 
defendant  just  what  legal  relation  the 
plaintiff's  intestate  occupied  toward  the 
Wabash  Company,  so  long  as  he  was  not 
a  forcible  or  secret  trespasser. 

It  cannot  be  held  that  the  deceased  was 
guilty  of  contributory  negligence  as  matter 
of  law.  The  cases  which  impute  contribu- 
tory negligence  to  one  whp  takes  a  com- 
paratively perilous  place  upon  a  locomo- 
tive, instead  of  riding  in  a  car  provided 
for  passengers,  have  no  application  here, 
where  there  is  nothing  to  show  that  the 
peril  to  the  deceased  was  in  any  wise  aug- 
mented by  any  act  of  his  in  choosing  a 
dangerous,  rather  than  a  safe,  place-  in 
which  to  ride.  The  locomotive  on  the  oc- 
casion of  the  collision  was  proceeding  alone. 

There  is  no  other  feature  of  the  case 
which  requires  discussion.  It  was  tried 
without  any  substantial  error  affecting  the 
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result,  and  the  judgment  should  therefore 
be  affirmed,  with  costs. 

Gullen,    Ch.    J.,    and    Gray,    Hal^ht, 
Vann,  Werner,  and  Chase,  JJ.,  concur. 
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ABE  GOLDSTEIN  et  al.,  Respts., 

V. 

PETER  FOX  SONS  COMPANY,  a  partner- 

ship,  Appta. 

(—  N.  D.  — ,  136  N.  W.  180.)    . 

Writ  —  service  on  partner  —  supposed 
corporation. 

1.  Where  a  summons  wherein  a  defendant 
company  was  erroneously  named  as  a  corpo- 
ration, when  in  fact  it  was  a  copartnership, 
was  personally  served  within  the  state  on  a 
partner  as  the  managing  agent  of  the  al- 
leged corporation,  it  constitutes  a  valid 
service  upon  the  partner  and  copartnership, 
sufficient  to  vest  jurisdiction  in  the  court  to 
permit,  on  proper  showing  made,  an  amend- 
ment of  the  summons  and  complaint  served, 
that  the  defendant  company  may  be  desig- 
nated therein  as  a  partnership  with  part^ 
ners  named. 

Same  —  amendment. 

2.  Such  service  was  not  void,  and  the 
amendment  so  permitted  did  not  thereby 
bring  new  parties  defendant  into  the  suit; 
but,  instead,  it  was  merely  descriptive  of 
the  entity  against  whom  the  action  was 
brought  and  upon  whom  service  was  made. 

Same  —  Jarisdlctlon  —  extent. 

3.  Such  personal  service  upon  a  partner 
confers  jurisdiction  upon  the  court  to  enter 
judgment  under  §  6847,  Rev.  Codes,  1005, 

Headnotes  by  Goss,  J. 

Note,  —  Effect  of  erroneously  describing 
defendant  in  process  as  a  corporation 
instead  of  an  individual  or  partner^ 
ship,  or  vice  versa. 

This  note  does  not  discuss  the  question 
as  to  what  is  an  erroneous  description,  but 
only  sets  out  the  effect  of  those  descrip- 
tions that  are  clearly  or  admittedly  errone- 
ous. Cases  of  mere  misnomer,  without  any 
mistake  as  to  the  character  of  the  defend- 
ant, and  cases  merely  involving  the  suffi- 
ciency of  a  description  of  defendant  as  a 
"company,"  without  indicating  whether  it 
is  a  partnership  or  a  corporation,  are  also 
excluded. 

The  question  as  to  whether  a  partnership 
may  sue  or  be  sued  in  the  firm  name  is  dis- 
cussed in  the  note  to  Spaulding  Mfg.  Co.  v. 
Godbold,  29  L.R.A.(N.S.)  282;  and  the 
question  of  the  validity  of  constructive  serv- 
ice upon  a  partnersliip  in  the  firm  name  iu 
treated  in  the  note  to  Ord  v.  Neiswahger, 
29  L.r..A.(N.S.)   287. 

Inquiry  as  to  the  effect  of  such  mlsd«- 
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jointly  against  the  partner  served  and  all 
members  of  the  partnership  named;  and, 
where  property  is  in  custodia  legis  by  vir- 
tue of  the  levy  of  an  attachment  in  the  ac- 
tion, the  court  has  authority  under  said 
statute  to  order  that  the  property  held  be 
sold  and  applied  in  satisfaction  of  the  judg- 
ment. 

Jur8diction  —  special  appearance  —  ef- 
fect. 

4.  Where  the  jurisdiction  of  the  court 
over  the  person  of  the  defendant  is  chal- 
lenged, under  a  special  appearance  made 
pending  the  action  and  before  judgment^ 
the  same  is  not  a  general  appearance,  and 
a  judgment  entered  by  default  is  valid. 

Appeal  —  Jurisdiction  of  trial  conrt  — 
review. 

6.  The  question  here  presented  going  only 
to  the  jurisdiction  of  the  court  to  enter  the 

scription  of  defendant  as  will  be  here  con- 
sidered necessarily  leads  to  the  question 
whether  process  carrying  on  its  face  such 
misdescription  may  be  amended  and  cor- 
rected, since,  if  not  amendable,  it  is  null 
and  void;  but  if  amendable,  the  defect  may 
be  cured  upon  discovery  of  the  true  char- 
acter of  the  defendant. 

The  effect  given  to  such  a  misdescription 
usually  depends  upon  the  question  whether 
it  is  interpreted  as  merely  a  misnomer  or 
defect  in  the  description,  or  whether  it  is 
deemed  a  substitution  or  entire  change  of 
party;  in  the  former  case  an  amendment 
will  be  aJlowed,  in  the  latter  it  will  not  be 
allowed. 

Describing  defendant  as  corporation  instead 

of  partnership. 

Generally,  in  the  furtherance  of  justice, 
courts  will  permit  the  plaintiff  to  amend 
his  process  so  as  to  charge  defendant  as  a 
partnership  instead  of  corporation,  when 
the  latter  designation  is  erroneously  given 
in  the  first  instance,  and  when  there  is  no 
corporation  of  that  name;  the  error  in  such 
case  is  not  that  the  wrong  party  is  sued, 
but  that  he  is  misdescribed,  the  firm  name 
being  equally  suited  either  to  a  corporation 
or  to  a  partnership.  There  is  no  change  of 
party,  but  the  same  individuals  are  still 
before  the  court.  Anglo-American  Packing 
&  Provision  Co.  v.  Turner  Casing  Co.  34 
Kan.  340,  8  Pac.  403;  Farmers'  &  M.  Bank 
v.  Bank  of  Glen  Elder,  46  Kan.  376,  26  Pac. 
680;  Teets  v.  Snider  Heading  Mfg.  Co.  120 
Ky.  663,  87  S.  W.  803;  Standard  Hay  k 
Grain  Co.  v.  Ratliff  Bros.  144  Ky.  161,  137 
S.  W.  1035;  Munzinger  v.  Courier  Co.  82 
Hun,  675,  31  N.  Y.  Supp.  737 ;  Evoy  v.  Ex- 
pressman's Aid  Soc.  61  N.  Y.  S.  K.  38,  21 
K.  Y.  Supp.  641 ;  Skoog  ▼.  New  York  Nov- 
elty Co.  4  N.  Y.  Civ.  Proc.  Rep.  144;  New- 
ton V.  Milleville  Mfg.  Co.  17  Abb.  Pr.  318, 
note;  Goldstein  y.  Peteb  Fox  Sons  Co. 

Especially  will  such  an  amendment  be  al- 
lowed where  the  defendant  has  appeared 
and  filed  an  answer  to  the  merits.  Anglo- 
American  Packing  &  Provision  Co.  v.  Tur- 
ner Casing  Co.  supra. 
40  L.R.A.(N.S.) 


judgment  sought  to  be  vacated  under  a  spe- 
cial appearance,  this  court  will  oonslder 
only  the  jurisdictional  questions  raised,  and, 
on  determining  that  the  trial  court  had  jur- 
isdiction to  enter  the  judgment,  the  deci- 
sion of  the  trial  court  refusing  to  vacate 
the  same  is  affirmed. 

(Spalding,  Ch.  J.,  dissents.) 

(March  1,  1912.). 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Richland 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  damages  for  breach  of 
contract  to  pay  for  a  carload  of  potatoes 
which  was  entitled  as  against  and  the  proc- 

Or  when  the  amended  process  is  of- 
fered before  an  answer  interposing  a  de- 
fense on  the  merits  is  filed.  Teets  v.  Snider 
Heading  Mfg.  Co.  120  Ky.  653,  87  S.  W. 
803. 

Or  where  such  an  erroneous  summons  is 
personally  served  within  the  state  upon  one 
of  the  partners  as  managing  officer  of  the 
defendant.  Goldstein  v.  Peteb  Fox  Sons 
Co. 

Or  where  the  defendant  answers  and  sets 
up  a  counterclaim.  Standard  Hay  &  Grain 
Co.  V.  Ratliff  Bros.  144  Ky.  161,  137  S.  W. 
1035. 

And  in  such  a  case,  when  the  defendant 
sets  up  a  counterclaim,  judgment  may  prop- 
erly be  entered  against  it  as  a  partnership, 
even  though  plaintiff  fails  to  file  an  amend- 
ed petition.    Ibid. 

And  the  application  of  this  rule  is  not 
affected  by  the  fact  that  the  plaintiff  might 
bring  another  action  if  the  defective  process 
were  declared  null  and  void;  nor  by  the 
fact  that  another  summons  against  the  per- 
sons named  as  partners  will  be  necessary. 
Teets  V.  Snider  Heading  Mfg.  Co.  supra. 

And  in  case  of  such  amendment,  the 
names  of  the  individual  partners  may  be 
added.  Anglo-American  Packing  &  Provi- 
sion Co.  V.  Turner  Casing  Co.  34  Kan.  340, 
8  Pac.  403;  Teets  v.  Snider  Heading  Mfg. 
Co.  120  Ky.  653,  87  S.  W.  803;  Evoy  v. 
Expressmen's  Aid  Soc.  51  N.  Y.  S.  R.  38, 
21  N.  Y.  Supp.  641;  Skoog  v.  New  York 
Novelty  Co.  4  N.  Y.  Civ.  Proc.  Rep.  144; 
Newton  v.  Milleville  Mfg.  Co.  17  Abb.  Pr. 
318,  note;  Blue  Grass  Canning  Co.  v.  Ward- 
man,  103  Tenn.  179,  52  S.  W.  137. 

But  in  some  courts  such  a  misdescription 
is  interpreted  not  as  bringing  the  right  de- 
fendant into  court  under  a  wrong  name, 
but  as  suing  the  wrong  party,  and  in  those 
jurisdictions  an  amendment  to  correct  the 
defect  is  deemed  as  bringing  in  new  parties, 
and  is  therefore  not  allowed.  White  Co.  ▼. 
Fayette  Automobile  Co.  43  Pa.  Super.  Ct. 
532. 

And  it  has  been  said  that  a  writ  describ- 
ing defendant  as  a  corporation,  when  in 
fact  it  is  a  partnership,  although  it  uses 
the  correct  firm  name,  runs  against  nobody. 
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ess  served  upon  defendants  as  a  corporation. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pnrcell  &  Dlvet,  for  appellants: 

A  copartnership  is  not  considered  a  per- 
son, and  must  sue  and  be  sued  by  its  mem- 
bers. 

30  Cyc.  660,  661,  note  20;  30  Cyc.  99, 
note  18;  Monteith  v.  Hogg,  17  Or.  270,  20 
Pac.  327;  Frank  v.  Tatum,'87  Tex.  204, 
25  S.  W.  409. 

All  partners  must  be  joined  as  defend- 
ants in  an  action  on  a  partnership  obliga- 
tion. 

30  Cyc.  665,  note  39;  Rev.  Codes,  §  6842. 

When  new  parties  are  brought  in  by 
amendment,  it  is  as  necessary  to  serve  the 


amended  process  as  it  is  to  serve  original 
process. 

White  V.  Johnson,  27  Or.  282,  60  Am. 
St.  Rep.  726,  40  Pac.  611;  Shaw  v.  Cock, 
78  N.  Y.  194;  Plemmons  v.  Southern 
Improv.  Co.  108  N.  C.  614,  13  S.  E.  188; 
Powers  V.  Braly,  76  Cal.  237,  17  Pac.  197; 
Thompson  v.  Allen,  86  Mo.  86;  Tom  Boy 
Gold  Mines  Co.  v.  Green,  11  Colo.  App. 
447,  63  Pac.  846. 

Service  must  be  made  in  the  manner  pre- 
scribed, and  failing  in  that,  the  fact  that 
the  process  may  actually  come  to  the  hands 
of  the  defendant,  or  he  became  possessed  of 
full  knowledge  thereof,  does  not  give  juris- 
diction. 

Rhode  Island  Hospital  Trust  Co.  v.  Keen- 


since  there  is  no  such  defendant  as  the  writ 
describes.    Halbert  v.  Soule,  67  Vt.  358. 

And  in  such  a  case,  since  there  is  no  de- 
fendant, the  writ  cannot  be  amended  by 
substitutinff  a  partnership  with  names  of 
partners.  Sawyer  v.  New  York  State  Cloth- 
ing Co.  68  Vt.  688,  2  Atl.  483. 

Nor  can  it  be  amended  by  describing  the 
defendant  as  an  unincorporated  society  or- 
ganized imder  the  laws  of  the  state,  and 
composed  of  certain  individuals  named. 
Maisch  v.  Order  of  Americus,  223  Pa.  199, 
72  Atl.  528. 

The  members  of  a  company  cannot  be  held 
liable  as  partners  under  a  summons  di- 
rected against  the  company  as  a  corpora- 
tion. Bartram  H.  &  Co.  v.  Collins  Mfg.  Co. 
69  Ga.  751. 

Process  directed  against  a  company  as  a 
corporation,  upon  which  a  writ  of  garnish- 
ment issues,  cannot  later  be  amended  so  as 
to  charge  individuals  as  partners  doing 
business  under  the  firm  name;  this  would 
be  substituting  new  parties  defendant;  the 
amended  complaint  must  be  deemed  the 
commencement  of  a  new  suit.  Schiele  v. 
Dillard,  94  Ark.  277,  126  S.  W.  835. 

And  where  a  suit  for  libel  is  brought 
against  a  publishing  company  as  a  corpora- 
tion, and  after  answer  the  pleadings  lie 
dormant  for  more  than  the  limitation 
period,  and  later,  upon  discovering  that  the 
defendant  is  unincorporated,  plaintiff  files 
an  amended  petition  setting  up  the  mistake 
and  charging  individuals  as  partners  doing 
business  under  the  firm  name,  those  in- 
dividuals may  take  advantage  of  the  statute 
of  limitations,  for  they  were  not  brought 
into  court  by  the  original  process,  but  arc 
new  parties  to  the  action.  Leatherman  v. 
Times  Co.  88  Ky.  291.  3  L.R.A.  324,  21  Am. 
St.  Rep.  342,  11  S.  W.  12. 

Describing    defendant    as    corporation    In- 
stead of  individual. 

When  a  milling  company  is  the  entity 
being  sued,  the  question  vhetlier  its  appel- 
lation in  the  complaint  is  tnat  of  a  corpora- 
tion, a  partnership,  or  a  name  assumed  by 
an  individual,  is  a  matter  merely  of  descrip- 
tion, and  if  the  complaint  originallv  de- 
40  L.R.A.(N.S.) 


scribes  defendant  as  a  corporation,  it  may 
be  amended  by  adding  the  name  of  an  in- 
dividual doing  business  under  the  company 
name,  without  changing  parties  to  the  suit, 
especially  where  the  Code  fixes  the  only 
limit  to  amendments  which  relate  back  to 
the  commencement  of  the  suit,  "that  they 
shall  refer  to  the  same  transaction,  prop- 
erty, and  parties  as  the  original,"  and  add- 
ing that  where  this  is  not  apparent  on 
the  averments  of  the  pleading,  it  shall  be  a 
question  for  the  jury.  Manistee  Mill.  Co. 
V.  Hobdy,  165  Ala.  411,  138  Am.  St.  Rep. 
73,  61   So.  871. 

Under  a  statute  requiring  the  allowance 
of  amendments  to  cure  any  defect  of  form  or 
substance  in  attachment  affidavits,  bonds, 
and  writs,  a  plaintiff  is  entitled  to  an 
amendment  of  those  papers  which  originally 
erroneously  described  defendant  as  a  cor- 
poration, so  as  to  make  them  designate  de- 
fendant as  an  individual  doing  business  un- 
der that  name  and  style;  and  if  the  court 
refuses  to  allow  such  amendments,  a  man- 
damus will  issue  directing  their  allowance; 
the  mistake  sought  to  be  corrected  is  not 
as  to  the  entity  of  the  defendant,  but  mere- 
ly as  to  the  designation  of  the  kind  of  en- 
tity; it  is  not  a  question  of  name,  but  of 
designation,  the  amendment  serving  only 
to  give  accuracy  and  certainty  to  it.  Ex 
parte  Nicrosi,  103  Ala,  104,  15  So.  607. 

Process  misdescribing  defendant  as  a 
company,  supposing  it  &  be  a  corporation, 
may  be  amended  by  striking  out  the  sup- 
posed corporate  name,  which  represents  no 
legal  entity,  and  substiting  the  name  of  an 
individual  already  served  as  defendant; 
this  is  no  substitution  of  parties,  but  sim- 
ply a  correction  of  a  misnomer.  Butler 
Hard  Rubber  Co.  v.  Solomon  Toube  Co.  38 
N.  Y.  Civ.  Proc.  Rep.  23,  2  N.  Y.  City  Ct 
Rep.  41. 

But  an  amendment  generally  by  striking 
out  the  name  of  the  defendant  importing  a 
corporate  character,  and  inserting  in  lieu 
thereof  the  names  of  individuals  as  defend- 
ants, is  not  authorized  either  by  the  Code 
or  by  adjudged  cases;  such  an  amendment 
would  result  in  the  continuance  of  the  ac- 
tion against  other  and  different  parties,  and 
is  not  allowable.    New  York  State  Monitor 
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ey,  1  N.  D.  411,  48  N.  W.  341;  Williama 
/.  Van  Valkenburg,  ]«  How.  Pr.  144;  Sav- 
ings Bank  v.  Authier,  52  Minn.  98,  18 
L.R.A.  498,  63  N.  W.  812;  Kline  v.  Kline, 
104  111.  App.  274. 

The  individuals  are  the  defendants,  and 
must  be  served,  to  bind  them  by  judgment. 

White  ▼.  Johnson,  27  Or.  282,  50  Am. 
St.  Rep.  732,  40  Pac.  611;  Leach  v.  Mil- 
burn  Wagon  Co.  14  Neb.  106,  16  N.  W. 
232 ; .  Frank  v.  Tatum,  87  Tex.  204,  25  S. 
W.  409;  Likens  v.  McCormick,  39  Wis.  313; 
Brown  v.  Gorsuch,  50  W.  Va.  514,  40  S.  E. 
376;  Donnell  v.  Williams,  59  How.  Pr.  68; 
Shaw  v.  Cock,  78  N.  Y.  194;  Anglo-Ameri- 
can Packing  &  Provision  Co.  v.  Turner 
Casing  Co.  34  Kan.  340,  8  Pac.  403. 


A  complete  change  of  parties  cannot  be 
made   under   the  guise   of   an  amendment. 

31  Cyc.  481,  484;  Gans  v.  Bcasley,  4  N. 
D.  140,  59  N.  W.  714;  Atwood  v.  Landis, 
22  Minn.  558;  Jordan  v.  Chicago  &  A.  R. 
Co.  105  Mo.  App.  446,  79  S.  W.  1155; 
Rarden  Mercantile  Co.  v.  Whiteside,  145 
Ala.  617,  39  So.  576;  New  York  State 
Monitor  Milk  Pan  Asso.  v.  Remington  Agri. 
Works,  89  N.  Y.  22;  Shaw  v.  Cock,  78  N. 
Y.  194;  Bassett  v.  Fish,  75  N.  Y.  304. 

Messrs.  J.  A.  Dwyer  and  Wolfe  A 
Schneller,  for  respondents: 

The  appearance  was  general. 

Coad  ▼.  Coad,  41  Wis.  23.  • 

The  amendment  was  proper. 

Teets   V.   Snider   Heading  Mfg.   Co.   120 


Milk  Pan  Asso.  v.  Remington  Agri.  Works, 
89  N.  Y.  22. 

And  on  general  demurrer  to  a  declara- 
tion against  a  defendant  as  a  corporation, 
the  court  cannot  intend  that  the  defendant 
is  an  association  of  individuals  trading  un- 
der such  a  designation,  and  personally 
chargeable  so  that  judgment  may  be  taken 
against  such  individuals.  Tompkins  v. 
Branch  Bank,  11  Leigh,  372. 

Filing,  and  going  to  trial  upon,  a  com- 
plaint which  names  as  party  defendant  three 
individuals  constituting  a  corporation, 
which  is  also  named,  operate  as  a  discon- 
tinuance of  the  suit  against  the  individuals, 
and  convert  it  into  an  action  against  the 
corporation  as  sole  defendant;  the  naming 
of  the  individuals  is  merely  deaoriptio  per- 
aonof.  White  v.  Equitable  Nuptial  Benefit 
Union,  76  Ala.  251,  52  Am.  Rep.  325. 

A  petition  a^i^ainst  a  corporation  and  a 
summons  issued  against  its  president  can- 
not form  the  basis  of  a  judgment  against 
the  president  individually.  Macbean  v.  Ir- 
vine, 4  Bibb,  17. 

Describing  defendant  as  partnership  instead 

of  corporation. 

Erroneously  describing  defendant  as  a 
partnership,  when  in  fact  it  is  a  corpora- 
tion, is  fatal  to  the  action  when  the  error 
is  urged  by  defendant  by  way  of  exception. 
Welton  V.  Genesee  Lumber  Co.  114  La.  842, 
38  So.  580. 

When  a  petition  directed  against  indi- 
viduals named,  doing  business  as  a  part- 
nership under  a  firm  name,  is  amended  so 
as  to  be  directed  against  a  corporation,  in 
order  to  obtain  valid  judgment  against  it, 
such  corporation  must  first  be  brought  into 
court  either  by  summons  or  by  voluntary 
appearance,  even  though  the  firm's  name  is 
the  'same  in  both  cases,  and  although  the 
corporators  and  the  alleged  partners  are  the 
same  individuals.  Thompson  v.  Allen,  86 
Mo.  85. 

Describing  defendant  as  individual  instead 

of  corporation. 

A  petition  directed  against  individuals 
mav,  hv  lepvp  of  court,  be  amended  to  read 
40  L.R.A.(N.S.) 


against  them  as  trustees  of  a  corporation 
or  against  the  corporation  itself.  Harper 
V.  Hendricks,  49  Kan.  718,  31  Pac.  734. 

Where  a  suit  is  brought  against  individ- 
ual directors  of  a  school  district,  naming 
them,  but  also  *  describing  them  as  a  body 
politic  and  corporate,  and  giving  the  cor- 
porate name,  their  individual  names  will 
be  considered  as  surplusage,  and  the  suit 
is  well  brought  against  the  corporation,  and 
is  not  bad  as  being  brought  against  the  in- 
dividual directors.  Botkin  v.  Osborne,  39 
111.  101. 

But  in  Hlinois  State  Hospital  v.  Higgins, 
15  111.  185,  it  is  said  that  a  suit  against 
a  corporate  body  should  be  brought  against 
the  corporation,  and  not  against  the  indi- 
viduals incorporated  by  the  common  appel- 
lation. 

A  complaint  against  "the  X  Lumber  Com- 
pany, a  firm  composed  of  A  &  B,  individ- 
ually," may  be  amended  to  read  against 
"the  X  Lumber  Company,  a  corporation  or- 
ganized, etc.,"  for  the  party  sued  is  tke 
X  Lumber  Company,  and  the  words  stricken 
out  and  those  added  are  merely  descriptive. 
Lewis  Lumber  Co.  v.  Camody,  137  Ala.  578. 
35  So.  126. 

But  a  summons  and  complaint  naming 
as  party  defendant  individuals  as  doing 
business  under  a  firm  name  cannot  be 
amended  by  striking  out  their  names  and 
substituting  the  firm  as  a  corporation; 
such  an  amendment  would  in  effect  strike 
out  the  only  parties  sued,  and  add  an  en- 
tirely new  party  defendant,  for,  as  original- 
ly written,  the  words  "doing  business  as" 
a  firm  are  merely  descriptio  persona^  and 
therefore  immaterial.  Steiner  Bros.  v. 
Stewart,  134  Ala.  568,  33  So.  343. 

Section  723  of  the  New  York  Code  does 
not  authorize  an  amendment  of  a  summons 
and  complaint  by  changing  the  defendant 
from  an  individual  to  a  corporation,  even 
though  that  individual  be  the  president  and 
owner  of  the  corporation,  the  original  in- 
tention being  not  to  sue  a.ny  company,  but 
only  an  individual.  Licausi  v.  Ashworth, 
78  App.  Div.  486,  79  N.  Y.  Supp.  631. 

And  a  complaint  directed  against  indi- 
viduals may  not  be  amended  to  cliarge  them 
i  as   officers   of  a  corporation    in   their   cor- 
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Ky.  653,  87  S.  W.  803;  Durkee  v.  Conklin, 
13  Colo.  App.  313,  57  Pac.  486;  Newton  v. 
Mellville  Mfg.  Co.  17  Abb.  Pr.  318,  note: 
Nisbet  V.  Clio  Min.  Co.  2  Cal.  App.  436, 
83  Pac.  1077 ;  Maddox  v.  Central  of  Georgia 
R.  Co.  110  Ga.  301,  34  S.  E.  1036;  Hag- 
garty  v.  Strong,  10  S.  D.  585,  74  N.  W. 
1037;  Lillie  v.  Modern  Woodmen,  89  Neb. 
1,  130  N.  W.  1004. 

Goss,  J.,  delivered  the  opinion  of  the 
court: 

The  summons  and  complaint  was  issued 
November  6,  1008,  with  an  attachment,  in 
an  action  by  these  plaintiffs  against  the 
defendant  company,  designated  as  the  Peter 
Fox  Sons  Company,  a  corporation,  instead 
of  against  a  copartnership  with  members 
named,  as  now  entitled.  A  car  of  poultry 
was  attached  November  9th,  and  personal 
service  of  summons,  complaint,  warrant  of 
attachment,  and  notice  of  .levy  was  then 
made  at  Hankinson  upon  Anthony  Fox,  one 
of  the  copartners.  The  defendant  company 
was  named  as  a  corporation,  and  service 
upon  it  was  attempted  to  be  made  by  such 
personal  service  upon  Anthony  Fox  as  its 
managing  oflScer,  then  within  the  state, 
and  alleged  to  be  in  charge  of  the  poultry 
attached.  The  provisional  remedy  was  is- 
sued; and  no  question  of  the  regularity  of 
the  levy  or  attachment  proceedings  is  raised 
other  than  the  right  of  the  court  to  permit 
the  amendment  made  to  all  the  pleadings 
and  files,  so  the  action  is  now"  entitled 
against  a  partnership,  defendant,  with  co- 
partners   named.      On    the    thirtieth    day 


after  such  levy  and  personal  service  upon 
Anthony  Fox,  and  while  the  action  was 
pending  against  the  company  named  as  a 
corporation,  the  many  Foxes  as  members 
of  the  partnership  entered,  by  their  attor- 
neys, a  special  appearance  in  the  action 
brought  against  the  alleged  corporation. 
Therein  they  recited  that  they  are  "appear- 
ing specially  for  the  purpose  of  objecting 
to  the  jurisdiction  of  the  court,  and  for 
no  other  purpose,  and  move  the  court  for 
an  order  setting  aside  the  service  of  sum- 
mons herein  and  dismissing  this  action." 
With  the  motion  as  a  part  thereof,  made 
under  special  appearance,  was  a  notice  of 
hearing  thereon  set  for  January  5,  1909; 
supporting  the  motion  were  affidavits  of 
Frank  Fox  and  Joseph  Fox,  wherein  they 
aver  that  the  Peter  Fox  Sons  Company  is 
not  a  corporation,  but  a  partnership,  con- 
sisting of  eight  partners  named  Fox;  and 
that  no  service  has  been  made  upon  them, 
except  the  service  of  the  summons  upon 
Anthony  Fox  as  an  officer,  agent,  or  rep- 
resentative of  the  Peter  Fox  Sons  Company 
charged  as  a  corporation;  and  that  all 
members  of  said  partnership  are  residents 
of  Chicago,  and  there  engaged  in  the  com- 
mission business.  A  continuance  of  the 
hearing  on  the  motion  was  had  under 
agreement  between  counsel  and  the  court 
until  January  19th,  when  it  was  further 
continued  to  be  taken  up  at  the  convenience 
of  the  court  and  counsel.  To  that  date  no 
general  appearance  had  been  made  by  the 
attorneys  for  these  appellants. 
On  December  19th,  without  notice,  upon 


porate  capacity;  such  an  amendment  would 
change  entirely  the  nature  of  the  action. 
Shuler  v.  Meyers,  5  Lans.  170. 

Miscellaneous. 

Where  an  account  is  against  a  corpora- 
tion, but  the  summons  in  the  action  upon 
the  account  runs  against  the  superintendent 
of  the  corporation,  and  the  judgment  first 
rendered  against  him  is  on  motion  amended 
so  as  to  be  against  the  corporation,  on  ap- 
peal the  amendment  will  be  presumed  to  be 
correct,  especially  when  it  is  shown  that 
the  corporation  appeared,  and  the  objec- 
tion that  it  was  not  the  real  defendant  was 
not  raised  until  after  verdict.  Shorter  Uni- 
versity V.  Franklin,  75  Ark.  571,  88  S.  W. 
587,  opinion  on  rehearing  75  Ark.  573,  88  S. 
W.  974. 

When  suit  is  brought  by  one  corporation 
against  another  corporation,  it  is  error  for 
the  magistrate  to  issue  the  summons  in  the 
names  of  the  individual  members  composing 
the  corporations;  and  to  render  judgment 
against  the  individual  members  of  the  de- 
fendant corporation ;  but  the  individual 
names  mayi)e  stricken  out  of  the  record  and 
the  cause  may  proceed  in  the  corporate 
names.  Campbell  v.  Brunk,  25  111.  225. 
40  L.R.A.(N.S.) 


Where  a  state  brought  action  for  fran- 
chise taxes  against  a  waterworks  company 
as  a  corporation,  and  defendant  demurred 
for  want  of  jurisdiction,  and  set  up  that 
it  was  never  incorporated,  and  where  the 
city  owned  the  company  and  chose  the  of- 
ficers who  made  the  report  upon  which  the 
tax  was  based,  it  was  proper  for  the  state 
to  amend  its  petition  by  making  the  city  a 
party  defendant,  and  the  original  petition 
and  the  amendment  may  be  considered  to- 
gether as  an  original  petition  against  the 
city,  since  the  latter  appeared  without 
reservation;  the  mistake  was  in  the  name 
of  the  party  upon  whom  liability  rested  as 
the  owner  of  the  property.  Newport  v. 
Com.  106  Ky.  434,  45  L.RA.  518,  50  8.  W. 
845,  51  S.  W.  433. 

Where  a  petition  describes  defendant  as 
a  corporation,  and  the  answer  denies,  the 
fact  of  incorporation,  and  there  is  no  proof 
offered  on  that  issue,  plaintiff  should  not 
recover,  for  if  defendant  is  a  partnership 
the  proceeding  is  defective,  and  the  burden 
is  on  the  plaintiff  to  prove  defendant  a  cor- 
poration. Pike,  M.  &  Co.  v.  Wathen,  25 
Ky.  L.  Rep.  1264,  78  S.  W.  137. 
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a  showing  by  affidavits,  plaintiffs  moved 
the  court  to  amend  all  the  pleadings  nunc 
pro  tunc  to  read  as  now  entitled.  And  on 
I>ecember  21st,  and  while  the  motion  to 
set  aside  the  service  was  pending,  the  mo- 
tion to  amend  nunc  pro  tunc  was  granted, 
and  all  pleadings  and  files  amended  ac- 
cordingly, as  of  the  date  of  the  commence- 
ment of  the  suit,  November  6,  1908;  and 
a  new  complaint  was  filed  so  entitled, 
wherein  the  copartnership  relation  of  de- 
fendants was  pleaded.  All  this  was  with- 
out notice  to  opposing  counsel,  who  had 
appeared  on  the  motion  to  dismiss  made 
under  special  appearance.  Thereafter,  and 
on  January  19th,  seventy-four  days  after 
this  issuance  of  the  attachment,  and  more 
than  sixty  days  from  its  levy,  defendants 
being  in  default  in  general  appearance,  on 
proof  thereof  by  affidavit  and  on  proof  on 
the  merits  submitted,  the  court  entered 
findings  of  fact  and  conclusions  of  law 
under  which,  on  January  20,  1909,  a  judg- 
ment was  entered  in  favor  of  plaintiffs  and 
against  defendants  jointly,  adjudging  the 
sale  of  the  personal  property  levied  upon; 
that  its  proceeds  should  be  applied  in  sat- 
isfaction  of  such   judgment  and   costs. 

Immediately  after  the  entry  of  this  judg- 
ment, on  affidavits  and  under  a  special  ap- 
pearance, an  order  to  show  cause  was  ap- 
plied for  and  issued.  It  briefly  recited  the 
proceedings  had  and  the  pendency  of  the 
prior  motion  under  special  appearance,  and 
cited  plaintiffs  to  show  cause  forthwith  why 
the  service  of  the  summons,  the  judgment 
entered,  and  all  other  proceedings  had. 
should  not  hh  vacated  and  set  aside  and 
the  action  be  dismissed.  In  applying  for 
this  order  to  show  cause,  defendants  en- 
deavored to  avoid  making  a  general  ap- 
pearance. Their  motion  was:  "Come  now 
the  above-named  defendants,  appearing  spe- 
cially for  the  purpose  of  this  motion  and 
none  other,  objecting  to  the  jurisdiction 
of  the  court,  and  move  the  court  for  an 
order  setting  aside  and  vacating  the  service 
of  summons  herein,  and  vacating  and  set- 
ting asi(]e  the  judgment  heretofore  entered 
herein  against  the  defendants,  and  vacating 
and  setting  aside  all  proceedings  heretofore 
had  herein."  On  the  return  of  the  order  to 
show  cause  the  court,  on  February  10,  1909, 
denied  the  motion,  thereby  refusing  to  va- 
cate the  judgment  or  dismiss  the  action. 
Appellants  appeal  therefrom,  assigning  er- 
ror sufficient  to  require  a  review  of  these 
entire  proceedings. 

A  discussion  of  jurisdictional  principles 
is  now  in  order.  Jurisdiction  to  issue  the 
provisional  remedy  of  attachment  upon  com- 
pliance with  the  statutory  requisites  was 
vested  in  the  court  by  statute.  A  summons 
was  issued,  regular  on  its  face,  accom- 
40  L.R.A.(N.S.) 


panied  with  a  verified  complaint  and  af- 
fidavit and  undertaking  for  attachment, 
and  upon  their  presentation  the  clerk  is- 
sued from  the  court  a  warrant  of  attach- 
ment for  service  by  levy  thereunder,  aa 
provided  by  law,  and  the  property  of  the 
defendant,  the  Peter  Fox  Sons  Company, 
was  levied  upon  under  the  supposition  that 
such  company  was  in  fact,  as  designated,  a 
corporation.  Whether  the  defendant  was  a 
corporate  entity,  existing  as  such  by  law, 
or  whether  instead  it  was  a  contractual 
entity,  a  partnership  made  up  of  various 
natural  persons,  is,  so  far  as  the  Talidity 
of  the  provisional  remedy  is  concerned,  of 
no  consequence.  The  warrant  and  proceed- 
ings had  thereon,  being  regular,  were  valid 
until  set  aside.  The  court  had  jurisdic- 
tion of  the  general  subject-matter,  and  had 
acquired,  under  a  valid  levy,  possession  of 
property  upon  which  it  could  proceed  in 
rem,  regardless  of  whether  it  ever  procured 
personal  service  upon  the  defendant  named 
in  the  process,  it  having  power  to  proceed 
against  such  defendant  by  substitute  service 
by  the  publication  of  summons.  This  pow- 
er existed  by  virtue  of  the  property  so  ob- 
tained under  the  levy.  To  that  extent  for 
sixty  days  after  the  issuance  of  the. warrant 
of  attachment,  by  force  of  statute  (§  6950, 
Bev.  Codes  1905),  a  quasi  or  conditional 
jurisdiction  remained  in  the  court,  for  which 
purpose,  under  §  6850,  Rev.  Codes,  1905, 
from  the  time  of  "the  allowance  of  a  pro- 
visional remedy,  the  court  is  deemed  to 
have  acquired  jurisdiction  and  to  have  con- 
trol of  all  the  subsequent  proceedings."  The 
proceedings  had,  then,  even  though  desig- 
nated as  against  a  corporation  which  in 
fact  was  nonexistent,  were  valid,  and  clothed 
the  court  with  jurisdiction  to  such  an  ex- 
tent as  might  be  necessary  for  it  to  control 
subsequent  proceedings,  including  the  prop- 
erty levied  upon.  And  the  writ,  being 
valid,  likewise  protected  the  officer  in  his 
levy.  While  life  was  remaining  in  the  pro- 
ceedings had  by  provisional  remedy,  juris- 
diction was  thereby  conferred  upon  the 
court  to  amend  any  process  or  pleadings 
by  changing  as  it  did  the  designation  of  the 
defendant  from  a  corporation  to  a  copart- 
nership with  individual  members  named. 
Such  amendment  could  be  made,  subject, 
of  course,  to  attack  by  motion  for  any  ir- 
regularity existing.  But  until  so  attacked, 
the  warrant  and  proceedingrs  had  thereon 
were  valid,  and  thereby  kept  in  the  court 
the  jurisdiction  it  possessed  by  virtue  of 
the  warrant  of  attachment  issued  and  the 
levy  had,  pending  the  service  cf  the  sum- 
mons. But  such  authority  failed  before 
entry  of  judgment  and  on  the  expiration  of 
the  sixty-day  period  prescribed  by  §  6940, 
ReT.  Codes   1905,  without  service  of  sum- 
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mons  or  a  first  publication  thereof,  unless 
it  be  that  the  service  attempted  by  the  de- 
livery of  the  summons  and  other  papers  to 
Anthony  Fox  was  a  valid  service,  confer- 
ring thereby  jurisdiction  upon  the  court  of 
the  person  served,  be  it  corporation  or  mem- 
bers of  partnership. 

What,  then,  was  the  effect  of  such  service 
where  the  summons  was  directed  against 
the  Peter  Fox  Sons  Company,  a  corpora- 
tion, as  defendant,  when  in  fact  the  Peter 
Fox  Sons  Company  existed,  not  as  a  cor- 
poration, but  as  a  partnership,  and  the 
person  upon  whom  such  summons  was 
served,  instead  of  being  the  supposed  man- 
itgii^S  agent  of  the  corporation,  was  a  mem- 
ber of  such  copartnership?  Was  such  serv- 
ice a  valid  service,  or  was  it  void?  .  If  void, 
it  was  no  service,  and  the  court  could  there- 
on base  no  jurisdiction.  But  if  the  service 
was  merely  defective,  and  as  such  subject 
to  some  attack  thereon,  it  was  valid  until 
attacked,  and  necessarily  conferred  juris- 
diction upon  the  court  of  the  person  served. 
And  who  was  served?  Certainly  not  some- 
thing having  no  existence.  Nor  was  it  a 
corporation  that  was  sought  to  be  reached 
and  brought  before  the  court,  but  instead 
it  was  "the  Peter  Fox  Sons  Company," 
who  had  dealt  with  and  had  become  liable 
to  these  plaintiffs.  And  in  this  connection, 
under  the  affidavits  filed  against  the  grant- 
ing of  the  order  to  show  cause,  it  appears 
that  this  Peter  Fox  Sons  Company  had 
placed  in  circulation  cards  describing  their 
business,  carefully  refraining  from  stating 
what  they  were,  and,  upon  inquiry  made 
to  Anthony  Fox  by  the  attorney  of  record 
for  plaintiffs,  prior  to  suit,  that  he  might 
know  whether  to  sue  it  as  a  partnership 
or  corporation,  this  party,  bearing  the  ap- 
propriate cognomen  of  Fox,  informed  him 
that  the  Peter  Fox  Sons  Company  was  a 
corporation.  Taking  the  moving  affidavits 
of  this  company  as  true,  such  statement 
must  have  been  false,  and  whether  it  was 
made  to  enable  defendant  company  to  urge 
the  contention,  now  before  us,  or  on  the 
contrary  made  without  reference  to  any 
action  to  be  brought,  it  is  unnecessary  to 
ascertain.  Granting  the  falsity  of  such 
statement  and  plaintiffs'  reliance  thereon,  it 
is  unneceRsary  to  determine  the  real  intent 
underlying  the  falsehood.  This  managing 
officer  of  the  company,  when  served  with 
summons,  knew  it  was  the  Peter  Fox  Sons 
Company,  a  partnership,  that  was  served, 
as  he  well  did  the  impossibility  of  serving 
a  nonexistent  corporation,  by  mistake  or 
misapprehension  so  designated.  As  is  well 
said  in  Ex  parte  Nicrosi,  103  Ala.  304,  15 
So.  507,  an  action  wherein  a  person  doing 
business  under  a  company  name  was  served 
with  a  siipimons  designating  the  company 
40  L.R.A.(N.S.) 


name  as  a  corporation,  the  court  holds  the 
term  "corporation"  to  be  merely  descriptive 
of  a  named  defendant,  and  not  a  part  of 
tiie  name  itself.  The  reasoning  of  the  court 
is  as  conclusive  as  it  is  unanswerable  on 
the  question  before  us.  We  quote  from  the 
opinion:  "It  is  clear  that  the  Roswald 
Grocery  Company,  whatever  it  was,  wheth- 
er a  partnership,  a  corporation,  or  an  in- 
dividual, assuming  the  name  for  the  pur- 
poses of  trade,  was  the  party  against  whom 
or  which  suit  was  instituted,  has  all  along 
been  prosecuted,  and  will  be  continued  if 
and  after  the  amendments  moved  for  are 
allowed.  There  is,  in  other  words,  no  ques- 
tion here  as  to  the  identity  of  the  defend- 
ant throughout  all  the  proceedings  which 
have  been  or  may,  in  any  proposed  event, 
be  had,  being  originally  and  at  all  times 
the  same  in  the  mind  of  the  plaintiff.  The 
entity  which  entered  into  the  original  con- 
tract, which  has  enjoyed  the  shelter  of 
plaintiff's  house,  which  has  failed  to  pay 
the  agreed  price  therefor,  and  which  is 
sought,  in  this  action,  to  be  coerced  into 
payment  thereof,  is  one  and  the  same, 
whether  it  be  a  contractual  entity  (a  part- 
nership), an  artificial  entity  (a  corpora- 
tion), or  a  personal  entity  (an  Individ- 
ual ) ;  and,  whether  one  or  another  of  these 
entities,  its  name  is  the  same, — 'the  Ros- 
wald Grocery  Company,* — and  its  liability 
is  the  same  and  enforceable  by  the  same 
remedies.  That  entity,  whatever  its  char- 
acter or  the  source  or  manner  of  its  being, 
was  proceeded  against  originally  in  this 
case,  and  brought  before  the  court  by  at- 
tachment of  its  property.  Once  there,  it 
was  found  that  a  mistake  had  been  made 
not  as  to  the  entity  itself, — ^not  as  to  the 
party  sued, — ^but  merely  in  respect  of  de- 
scribing what  kind  of  an  entity  the  party 
defendant  was.  The  motion  to  amend 
stated  and  confessed  this  mistake  of  de- 
scription. The  plaintiff  averred  and  showed 
this  mistake,  and  he  asked  to  correct  it. 
He,  in  effect,  said  to  the  court  that,  while 
he  had  sued  the  proper  party,  and  had 
levied  on  the  goods  of  the  proper  party,  he 
had  misdescribed  that  party,  not,-  indeed, 
in  respect  even  of  the  name  of  the  defend- 
ant, but  in  respect  solely  of  -the  status  of 
that  proper  party  as  being  an  artificial,  in- 
stead of  a  personal,  entity;  for  surely  the 
averment  that  the  Roswald  Grocery  Com- 
pany was  a  corporation  is  no  part  of  the 
name  of  that  company.  It  might  as  well 
be  said  that  to  aver  that  Jones  &  Smith 
is  a  partnership  is  to  make  the  averment 
of  partnership  a  part  of  the  name  'Jones 
&  Smith;'  or  that  to  sue  'John  Smith,  a 
man,'  is  to  make  the  defendant's  name  not 
John  Smith  only,  but  'John  Smith  a  man.' 
And    to    omit    such    averments,    no    more 
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ehanges  the  name  of  the  eorporation  than 
of  the  partnership  or  the  individual.  It  is 
not  a  question  of  name;  .  .  .  but  it  is 
a  matter  of  description,  a  change  of  which 
does  not  affect  the  identity  of  the  party 
sought  to  be  described,  but  only  gives  ac- 
curacy and  certainty  to  it.  The  case  of 
Western  R.  Go.  v.  Sistrunk,  85  Ala.  356, 
6  So.  70,  is,  on  principle,  in  point.  The 
averment  that  a  defendant  is  a  corpora- 
tion ia  there  held  to  be  descriptive  of  a 
named  defendant,  and  not  a  part  of  the 
name  itself;  and  that,  where  this  descrip- 
tion had  been  omitted,  it  might  be  added 
without  offense  to  the  limitations  upon  our 
very  broad  statutes  of  amendments.  Its  ad- 
dition did  not  change  the  party  sued.  Be- 
ing merely  descriptive  when  it  is  at  first 
stated  by  mistake,  it  is  not  conceivable  how 
its  elimination  could  make  of  that  thing 
which  it  was  incorrectly  supposed  to  de- 
scribe a  different  thing.  To  add  it  does  not 
change  the  name,  being  no  part  of  the 
name;  and,  it  being  already  stated,  to  strike 
it  out  cannot.  Being  stricken  out  in  this 
case,  the  suit  is  against  the  Roswald  Gro- 
cery Company.  The  further  amendment  is 
that  this  company  is  Esther  Roswald,  and 
that  she  is  engaged  in  business,  rented  this 
house,  executed  these  notes,  and  owes  this 
debt  under  the  name,  and  style  of  'the 
Roswald  Grocery  Company.'  .  .  .  The 
amendments  should  have  been  allowed.  We 
feel  that  a  different  conclusion  would  be 
to  emasculate  our  very  liberal  and  to  be 
liberally  construed  statute  on  the  subject, 
which  requires  the  allowance  of  amend- 
ments to  cure  'any  defect  of  form  or  sub- 
stance.' " 

And  in  this  connection  we  have,  in  §  6883, 
Rev.  Codes  1905,  a  similar  statute,  read- 
ing: "The  court  may,  before  or  after  judg- 
ment, in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  amend  any 
pleading,  process,  or  proceeding,  by  adding 
or  striking  out  the  name  of  any  party,  or 
by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect, 
or  by  inserting  other  allegations  material 
to  the  case,  or,  when  the  amendment  does 
not  change  substantially  the  claim  or  de- 
fense, by  conforming  the  pleading  or  pro- 
ceeding to  the  facts  proved." 

The  foregoing  leaves  but  little  to  add. 
Defendant  will  contend  that  such  an  amend- 
ment is  in  reality  bringing  in  new  parties 
to  the  suit,  and  therefore,  if  permissible, 
service  of  summons  upon  such  new  parties 
is  necessary,  citing  thereunder  White  v. 
Johnson,  27  Or.  282,  40  Pac.  511,  50  Am. 
St.  Rep.  726,  and  note  thereto,  and  similar 
holdings.  If  the  amendment  here  permit- 
ted amounted  to  the  bringing  in  of  new  par- 
ties, counsel's  contention  would  be  support- 
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ed  by  the  weight  of  authority,  but  it  does 
not  substitute  a  new  for  the  old  party.  It 
merely  makes  definite  the  character  of  the 
real  party  sued,  the  necessity  for  the  knowl- 
edge concerning  which,  besides  being  prop- 
er for  the  sake  of  certainty,  is  that  the 
court  may  order  the  appropriate  judgment 
in  form  and  comply  with  the  statute  in 
such  respect.  See  Western  R.  Co.  v.  Sis- 
trunk,  85  Ala.  352,  5  So.  79,  above  referred 
to,  holding:  "An  amendment  to  a  com- 
plaint and  summons,  showing  that  the  de- 
fendant is  a  body  corporate  and  is  sued 
in  its  corporate  capacity,  does  not  operate 
to  substitute  a  new  party  defendant."  Con- 
sult also  Nisbet  v.  Clio  Min.  Co.  2  Cal.  App. 
436,  83  Pac.  1077,  wherein  defendant  was 
sued  as  the  Clio  Mining  &  Milling  Com- 
pany, a  corporation.  Two  corporations  ex- 
isted; one  the  Clio  Mining  Company,  and 
the  other  the  Clio  Mining  &  Milling  Com- 
pany as  named,  which  latter  company  at- 
tempted to  defend  because  of  misnomer  for 
the  mining  company  intended  to  be  sued 
and  upon  whom  service  of  summons  was 
made.  An  amendment  was  permitted,  and 
the  action  continued  as  against  the  real 
company  concerned,  although  erroneously 
named  as  the  other  corporation.  Thereon 
the  court  says:  "Under  the  circumstances 
disclosed  by  this  record,  it  would  be  stick- 
ing in  the  bark,  and  sacrificing  substance 
for  shadow,  to  lay  down  the  technical  rule 
that  the  plaintiff  was  stripped  of  the  priv- 
ilege or  right  to  amend  his  pleading  by 
the  voluntary  appearance  of  the  Clio  Min- 
ing &  Milling  Company  in  an  action  plainly 
brought  against  another  corporation  of  a 
similar  name,  but  different  residence.  .  .  . 
In  the  case  at  bar  the  body  of  the  com- 
plaint clearly  indicated  that  the  intention 
was  to  sue  the  Clio  Mining  Company  and 
recover  upon  its  debt,  and  parties  appear- 
ing in  that  action  could  not  dose  their 
eyes  to  substantial  facts  and  rely  upon 
mere  technical  omissions  in  the  caption  or 
title  of  the  cause," — citing  Anglo-American 
Packing  &  Provision  Co.  v.  Turner  Casing 
Co.  34  Kan.  340,  8  Pac.  403.  In  Stowers 
Furniture  Co.  v.  Brake,  158  Ala.  639,  48 
So.  89,  it  is  held  that  "where  the  com- 
plaint did  not  show  whether  the  defend- 
ant company  was  a  partnership  or  a  corpo- 
ration, it  was  properly  amended  to  show 
that  it  was  a  corporation," — ^in  line  with 
Gans  v.  Beasley,  4  N.  D.  140,  69  N.  W. 
714,  where,  as  in  this  case,  service  was 
attacked  under  a  special  appearance.  But 
the  opposite  contention  was  urged  in  Ghuis 
V.  Beasley,  that  the  summons  was  addressed 
to  no  person,  and  that  no  person  was  re- 
quired to  answer,  and  that  the  court  ob- 
tained jurisdiction  of  no  person  by  the 
service.     Amendment   nunc   pro   tune 
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had  as  in  this  case.  The  court  says:  "An 
attempt  was  made  to  describe  the  defend- 
ants in  the  original  summons,  but  such 
description  was  imperfect  inasmuch  as  it 
gave  only  their  firm  name,  and  did  not 
give  the  full  Christian  and  surnames  of 
the  individual  members  of  the  firm,  as  good 
practice  requires."  The  amendment  was 
held  proper,  that  the  right  to  amend  "as 
to  names  of  parties  exists  where  the  amend- 
ment does  not  operate  to  the  prejudice  of 
the  parties,  and  does  operate  in  further- 
ance of  justice.  But  the  right  to  amend 
must  be  qualified  so  as  to  forbid  an  amend- 
ment which  effects  an  actual  change  of  par- 
ties.**  This  decision  in  1894  placed  our 
state  in  line  with  the  more  recent  authori- 
ties, that  the  service  of  a  summons  con- 
taining a  misnomer,  but  where  served  upon 
the  party  to  the  suit,  confers  jurisdiction; 
and,  having  the  right,  the  court  may,  in 
its  discretion,  permit  an  amendment  in  the 
designation  of  the  party  litigant.  Newton 
V.  Mellville  Mfg.  Co.  17  Abb.  Pr.  318,  note, 
and  Skoog  v.  New  York  Novelty  Co.  4  N. 
Y.  Civ.  Proc.  Rep.  144,  hold  that  where 
persons  doing  business  under  the  name  pf 
the  New  York  Novelty  Company,  were 
served  with  summons  in  that  name,  a 
motion  to  amend  the  summons  by  inserting 
the  names  of  such  persons  as  defendants 
should  be  granted,  if  there  was  no  corpo- 
ration by  that  name,  though  the  complaint 
alleged  that  it  was  such  corporation. 

See  also  Hathaway  v.  Sabin,  61  Vt.  608, 
18  Atl.  188;  Messier  v.  Schwarzkopf,  35 
Misc.  72,  71  N.  Y.  Supp.  241;  York  v. 
Nash,  42  Or.  321,  71  Pac.  59;  and  Baldock 
V.  Atwood,  21  Or.  73,  26  Pac.  1058.  See 
also  30  Cyc.  144:  "Under  the  Codes  and 
practice  acts  of  the  several  states,  much 
latitude  is  now  permitted  with  regard  to 
amendments  affecting  parties,  and  it  is 
usual  that  the  court  be  permitted,  on  mo- 
tion of  either  party  at  any  time,  in  fur- 
therance of  justice  and  on  such  terms  as 
may  be  proper,  to  permit  an  amendment 
adding  or  striking  out  the  name  of  a  party, 
or  correcting  a  mistake  in  the  name  of  a 
party,  or  changing  the  character  in  which 
he  is  sued."  And  31  Cyc.  487,  that  "as 
a  general  rule^  under  the  statutes,  a  mis- 
nomer of  a  plaintiff  or  defendant  is  amend- 
able unless  the  amendment  is  such  as  to 
effect  an  entire  change  of  parties.  But 
where  the  right  corporation  has  been  sued 
by  the  wrong  name,  and  service  has  been 
made  upon  the  right  party,  although  by 
a  wrong  name,  an  amendment  substituting 
the  true  name  of  the  corporation  may  be 
permitted."  And  the  same  authority,  on 
page  489,  that  "an  amendment  charging 
defendant  as  a  partnership  instead  of  as  n 
corporation  may  be  allowed,  and  the  con- 
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verse,  has  been  held.  Likewise  it  has  been 
held  that,  where  an  action  is  brought  by 
plaintiffs  as  copartners  instead  of  as  a  cor- 
poration, through  a  mistake  of  facts  con- 
cerning their  incorporation,  they  may  be 
permitted  to*amend  by  making  the  corpora- 
tion plaintiff,"— citing  Farmers'  &  M.  Bank 
V.  Bank  of  Glen  Elder,  46  Kan.  376,  26 
Pac.  680;  Anglo-American  Packing  &  Pro- 
vision Co.  T.  Turner  Casing  Co.  34  Kan. 
340,  8  Pac.  403;  Teets  v.  Snider  Heading 
Mfg.  Co.  120  Ky.  663,  87  S.  W.  803;  Hag- 
garty  v.  Strong,  10  S.  D.  686,  74  N.  W. 
1037.  See  also  38  Century  Dig.  cols.  1177 
et  seq.,  and  40  Century  Dig.  cols.  2789 
et  seq.;  16  Dec.  Dig.  sees.  94,  96,  et  seq. 
See  19  Enc  PL  &  Pr.  673,  where  it  is  stated 
that  "it  is  the  general  rule  that,  where 
parties  have  been  once  brought  under  the 
jurisdiction  of  the  court,  such  jurisdiction 
can  be  lost  only  by  actual  dismissal  of  the 
action,  and  amendments  of  the  pleadings 
will  not  require  a  new  service  of  process." 

In  many  of  the  foregoing  cited  cases, 
the  defendant,  misnamed,  has  appeared  gen- 
erally and  sought  an  advantage  because  of 
such  misnomer,  by  answer,  plea  in  abate- 
ment, or  motion  invoking  \he  jurisdiction 
generally  of  the  court;  and,  to  such  extent, 
the  additional  reason  why  jurisdiction 
should  be  sustained,  that  the  defendant 
submitted  to  the  jurisdiction  of  the  court, 
existed  over  that  here  found.  But  authori- 
ties hold  that  under  a  statute  similar  to 
§  6883,  Rev.  Codes  1906,  once  jurisdiction 
attaches,  the  authority  of  the  court  is 
ample  to  correct  a  mistake  in  name  or 
designation  of  the  party  sued.  The  au- 
thorities are  practically  unanimous  in  hold- 
ing with  the  Alabama  case  quoted,  that 
the  designation  of  the  defendant  as  a  cor- 
poration or  partnership  does  not  thereby 
conclude  the  court  from  permitting  an 
amendment  to  the  process  or  pleading  that 
the  same  shall  describe  the  legal  entity 
of  the  real  party,  whether  person,  partner- 
ship, or  corporation.  Where  the  correct 
person,  either  natural  or  artificial,  is  served 
in  an  action  brought  against  it  on  a  cause 
of  action  existing,  when  it  is  erroneously 
named,  jurisdiction  is  conferred  upon  serv- 
ice made  upon  it,  and,  having  jurisdiction, 
power  exists  to  amend  in  furtherance  of 
justice  to  conform  to  the  fact. 

Defendants  contend  that  the  service  made 
upon  Anthony  Fox  was  under  a  supposition 
that  a  corporation  was  being  served,  and 
that  he  served  as  an  officer  of  a  corpora- 
tion, and  knowing  that  such  substitute 
service  was  made  for  such  purpose,  and 
that  no  corporation  existed,  and  that  no 
valid  proceeding  could  be  had  against  it, 
he  had  the  right  to  ignore,  as  he  did,  such 
service;  and  that  plaintiff  could  not  there- 
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under,  to  hia  prejudice,  change  by  amend- 
ment the  action  to  constitute  one  against 
a  partnership  of  which  he  was  a  member, 
and  thereby  bind  him  or  any  members  of 
the  partnership  individually  by  such  service. 
This  reasoning  overlooks  the  fact  that  the 
Peter  Fox  Sons  Company  is  the  defendant, 
by  whatever  name  it  may  exist,  and  An- 
thony Fox,  personally,  and  through  him 
his  copartners,  were  charged  with  notice  of 
the  pendency  of  this  suit  and  the  knowledge 
of  the  law;  and  that  thereunder  an  amend- 
ment was  permissible  that  the  suit  might 
continue  against  the  members  of  the  part- 
nership jointly,  obedient  to  §  6847,  Rev. 
Codes  1905,  that,  "when  the  action  is 
against  two  or  more  defendants,  and  the 
summons  is  served  on  one  or  more,  but  not 
on  all,  of  them,  the  plaintiff  may  proceed 
as  follows:  (1)  If  the  action  is  against 
defendants  jointly  indebted  upon  contract, 
he  may  proceed  against  the  defendant 
served,  unless  the  court  otherwise  directs; 
and  if  he  recovers  judgment',  it  may  be  en- 
tered against  all  the  defendants  thus  joint- 
ly indebted,  so  far  only  as  that  it  may  be 
enforced  against  the  joint  property  of  all 
and  the  separate  property  of  the  defend- 
ants served;  and  if  they  are  subject  to 
arrest,  against  the  persons  of  the  defend- 
ants served;  or  (2)  if  the  action  is  against 
defendants  severally  liable,  he  may  proceed 
against  the  defendants  served  in  the  same 
manner  as  if  they  were  the  only  defend- 
ants." Under  this  statute  the  court,  hav- 
ing had  power  to  amend  after  personal 
service  upon  one  member  of  the  partnership, 
had  jurisdiction  to  order  a  joint  or  joint 
and  several  judgment  against  such  person; 
and  where  the  property  in  custodia  legia 
was  the  joint  property  of  the  several  part- 
ners, one  of  whom  was  served,  the  court 
properly  ordered  a  joint  judgment  in  so 
far  as  it  was  necessary  to  enforce  the  same 
against  the  joint  property. 

In  reaching  our  conclusions  we  have  not 
overlooked  the  following  cases,  in  part  hold- 
ing the  contrary,  and  to  that  extent  against 
what  we  believe  to  be  the  weight  of  authori- 
ty. Leatherman  v.  Times  Co.  88  Ky.  291, 
3  L.R^.  324,  21  Am.  St.  Rep.  342,  US. 
W.  12;  Bassett  v.  Fish,  76  N.  Y.  303;  New 
York  State  Monitor  Milk  Pan  Asso.  v.  Rem- 
ington Agri.  Works,  89  N.  Y.  22;  which 
last  case,  in  an  unsatisfactory  per  curiam 
opinion,  without  citation  of  authority,  re- 
verses the  same  case  in  25  Hun,  475.  The 
Kentucky  case  tries  to  discriminate  its 
holding  from  Heckman  v.  Louisville  &  N. 
R.  Co.  9  Ky.  L.  Rep.  297,  4  8.  W.  342,  sup- 
porting our  conclusions  herein. 

Nor  do  the  following,  cited  in  appellants' 
brief,  apply  or  announce  any  rule  incon- 
sistent with  our  holding:  Powers  v,  Braly, 
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75  Cal.  237,  17  Pac.  197;  Plemmons  v. 
Southern  Improv.  Co.  108  N.  C.  614,  13 
S.  E.  188,  and  Thompson  v.  Allen,  86  Mo. 
85,  to  the  effect  that,  on  the  bringing  in 
of  a  new  defendant,  service  must  be  had 
upon  him  before  further  proceedings  be 
taken.  As  heretofore  stated,  the  amend- 
ment permitted  brought  in  no  new  party, 
but  merely  permitted  a  change  in  descrip- 
tion of  the  entity  of  the  Peter  Fox  Sons 
Company,  the  defendant.  While  said  part- 
nership could  not  at  common  law  be  pro- 
ceeded against  as  a  legal  entity  without 
the  partners  being  named,  yet  it  was  sued 
under  its  firm  name  with  service  upon  one 
partner,  and  jurisdiction  was  thereby  con- 
ferred upon  the  court  of  the  Peter  Fox 
Sons  Company,  in  whatever  capacity  it 
might  *exi8t;  and,  having  such  jurisdiction 
of  it,  the  amendment  allowed,  designating 
its  individual  members,  was  not  in  fact 
bringing  in  new  defendants.  Had  it  been 
sued  as  a  partnership,  with  partners  named, 
and  service  been  made  upon  Anthony  Fox, 
one  of  them,  no  question  could  be  raised 
but  that  the  court  could  render  the  judg- 
ment entered.  With  the  same  facts  exist- 
ing, but  without  designation  of  corporate 
entity  or  naming  of  partners,  under  Gans 
V.  Beasley,  4  N.  D.  140,  59  N.  W.  714,  the 
same  thing  here  done,  and  the  same  judg^ 
ment  here  entered,  would  necessarily  have 
to  be  sustained.  The  erroneous  designation 
of  the  defendant  company  as  a  corporation 
certainly  could  not  defeat  jurisdiction  when 
imder  such  holding  a  failure  to  characterize 
the  entity  sued  does  not. 

The  appellants,  throughout  this  proceed- 
ing, have  acted  on  the  theory  that  no  gen- 
eral appearance  has  been  made.  Their 
every  act  has  been  performed  under  a  spe- 
cial appearance,  although  they  have  there- 
under procured  by  the  issuance  of  an  order 
to  show  cause  by  the  court,  and,  upon  the 
service  thereof  and  appearance  of  opposing 
parties  thereunder,  have  participated  in  the 
hearing  called  by  the  court.  Whether  so 
doing  would  be  considered  as  an  appearance 
generally,  or  an  appearance  under  the  spe- 
cial appearance  made  to  invoke  the  court 
to  issue  the  order,  we  do  not  determine,  as 
it  is  not  necessary  to  do  so.  We  have  as- 
sumed that  no  general  appearance  herein 
has  been  made  in  law.  The  order  to  show 
cause  is  general  in  its  terms,  and  the  par- 
ty is  cited  to  respond  to  proceedings  other 
than  those  sought  under  the  special  appear- 
ance. Whether  the  participation  in  the 
determination  of  these  matters,  on  the  re- 
turn of  the  order,  is  a  waiver  of  the  special 
appearance  made,  we  do  not  decide.  The 
weight  of  authority  is  that  the  invoking  of 
the  power  of  the  court  to  determine  more 
than  the  question  of  the  jurisdiction  of  the 
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person  is  a  submission  of  the  person  to  the 
jurisdiction;  or,  in  other  words,  one  can- 
not, hj  motion  under  special  appearance, 
challenge,  in  effect,  as  by  demurrer,  the 
right  of  the  court  to  entertain  the  subject- 
matter  or  act  thereon,  without  submitting 
jurisdiction  of  the  person  as  fully  as  though 
the  same  matter  had  been  challenged  by 
demurrer,  even  though  the  whole  proceeding 
be  attempted  under  a  special  appearance. 

Following  appellant's  theory  of  the  case 
^nd  consonant  with  his  assignments  of  er- 
ror, we  do  not  pass  upon  whether  the  court 
abused  its  discretion  in  entering  this  judg- 
ment with  the  motion  pending  before  it; 
nor  do  we  treat  the  application  other  than 
aa  one  solely  of  jurisdiction  in  the  lower 
court  to  enter  the  judgment.  As  defend- 
ant there  challenged  only  the  jurisSiction, 
and  that  was  there,  as  here,  determined 
adversely  to  him,  It  was  in  no  sense  there, 
and  is  not  here,  to  be  treated  as  an  ap- 
plication to  vacate  the  judgment  on  other 
than   strictly  jurisdictional   grounds. 

Therefore  our  conclusion  is  that  the  serv- 
ice of  this  summons  was  not  a  void  act, 
but  instead  clothed  the  court  with  juris- 
diction over  the  Peter  Fox  Sons  Company, 
whatever  its  legal  status  was;  and  posses- 
sing jurisdiction  by  attachment  of  the 
property,  and  with  the  personal  service  on 
Anthony  Fox,  having  jurisdiction  of  the 
person  and  subject-matter,  the  court  could 
permit  the  amendment  as  made,  the  defend- 
ant being  wholly  in  default;  that  the  ef- 
fect of  such  amendment  was  not  to  substi- 
tute or  bring  in  new  parties  defendant,  but 
merely  to  establish  the  identity  of  the  true 
party  sued  and  served;  and  hence  service 
of  the  amended  or  a  new  summons  and 
amended  pleadings  was  unnecessary,  the 
court  retaining  jurisdiction  by  the  service 
had,  and  with  authority,  under  §  6847,  Rev. 
Codes  1905,  thereunder  to  enter  judgment, 
ae  it  did,  and  which  judgment  was  and  is 
valid;  and  vacation  of  the  judgment  being 
sought  on  jurisdictional  grounds  only,  the 
findings  of  its  validity  is  the  equivalent 
to  a  denial  of  the  application  to  vacate  it. 

Accordingly,  the  judgment  appealed  from 
is  affirmed,  with  costs. 

SpaldiniT,  Ch.  J.,  dissents. 


OKLAHOMA  SUPREBfE  COURT. 

CITY  COUNCIL   OF  THE   CITY   OF   Mc- 
ALESTER  et  al.,  Plffs.  in  Err.. 

V. 

TAL  MILLWEE  et  al. 
(31  Okla,  620,  122  Pac.  173.)' 

Voter— restraining:  cleotfoii. 

1.  A  court  of  equity  has  no  jurisdiction 

Headnotes  by  Kaxe,  J. 
AO  L.R.A.(N.S.) 


to  restrain  the  holding  of  an  election,  since 
the  right  involved  is  a  political  one. 

Party  —  reatralnlng  election  —  interest 
of  taxpayers. 

2.  A  taxpayer  has  not  such  an  interest  in 
a  suit  to  enjoin  the  holding  of  an  election 
to  recall  the  mayor  of  a  city  of  the  first 
class  ill  pursuance  to  the  provisions  of  its 
charter,  as  will  entitle  him  to  prosecute 
such  suit  as  a  complainant. 

(March  12,  1912.) 

Note, '^  Interference     by     equity     wWi 
matters  preceding  election. 

This  note  supplements  the  earlier  note 
appended  to  Shoemaker  v.  Des  Moines,  3 
L.R.A.(N.S.)    382. 

As  to  the  right  of  a  taxpayer  in  the  ab- 
sence of  statute  to  enjoin  the  payment  of 
election  expenses  by  a  municipality,  see  sub- 
division VII.  of  the  note  in  36  L.R.A. 
(N.8.)  1. 

As  to  mandamus  to  compel  election  of- 
ficers to  act  after  they  have  met  and  ad- 
journed, see  the  note  in  36  L.R.A.(N.S.) 
1089. 

Political  matters — ^generally. 

The  later  cases,  like  those  in  the  earlier 
note,  take  the  position  that  equity  will  not 
interfere  in  matters  preceding  elections 
where  the  controversy  is  merely  a  political 
one,  there  being  no  property  rights  involved. 
One  case,  however,  makes  a  distinction  be- 
tween enjoining  the  election  itself,  and 
merely  interfering  with  its  preliminary 
steps. 

The  Kansas  supreme  court  points*out  that 
many  of  the  decisions  holding  that  courts 
of  equity  will  not  enjoin  an  election  are 
from  courts  where  the  distinction  between 
courts  of  law  and  equity  are  still  preserved, 
and  that  they  proceed  upon  the  theory  that 
equity  has  no  jurisdiction  of  matters  which 
do  not  affect' rights  of  property,  and  there- 
fore will  take  no  cognizance  of  injuries  af- 
fecting mere  political  rights.  Duggan  ▼. 
Emporia,  84  Kan.  429,  114  Pac.  235,  Ann. 
Cas.  1912  A,  719.  The  court,  however,  says 
arguendo  that  since  the  distinction  be- 
tween courts  of  law  and  equity  no  longer 
exist  in  Kansas,  and  since  the  courts  would 
not  hesitate  to  compel  by  mandamus  a 
county  clerk  to  place  the  name  of  a  can- 
didate upon  a  ballot,  no  good  reason  ap- 
pears why  the  same  court  should  not,  at 
the  suit  of  proper  parties  and  upon  suffi- 
cient grounds,  enjoin  the  clerk  from  placing 
the  name  of  the  candidate  thereon.  How- 
ever, with  respect  to  enjoining  the  election 
itself,  the  court  said  that  it  could  conceive 
of  no  condition  where  a  court  of  equity 
would  be  justified  in  enjoining  the  calling 
and  holding  of  an  election,  and  that  cer- 
tainlv  it  should  never  do  so  because  of 
mere  irregularities.  The  specific  holding  in 
the  case  was  that  a  city  should  not,  at  the 
suit  of  a  taxpayer,  be  enjoined  from  sub- 
mitting to  its  electors,  under  an  initiative 
and   referendum   statute,   a  proposed   ordi- 
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ERROR  to  the  District  Ck)urt  for  Pitts- 
burg County  to  review  a  judgment  in 
plaintiffs'  favor  in  an  action  brought  to 
«njoin  the  holding  of  an  election  for  the 
recall  of  the  mayor.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  D.  Davis,  Harley  &  Miller, 
and  James  H.  Gordon  for  plaintiffs  in 
error. 

Messrs.  Andrevrs  &  Day,  for  defendants 
in  error: 

Before  any  elective  officer  in  this  state 
can  be  removed  from  office,  it  must  be  done 
under  some  provision  of  law  specifying, 
ffrst,  the  manner  of  his  removal  andj, 
-second,  the  causes  of  his  removal. 

State  ex  rel.  Lee  v.  Chaney>  23  Okla. 
788,  102  Pac   133;   Christy  v.  Kingfisher, 


13  Okla.  686,  76  Pac.  135;  Ex  parte  Farns- 
worth,  —  Tex.  Crim.  Rep.  — ,  33  L.R.A. 
(N.S.)  968,  136  S.  W.  535;  State  ex  rel. 
Henson  v.  Sheppard,  192  Mo.  407,  91 
S.  W.  477;  29  Cyc.  1409;  Benson  v.  People, 
10  Colo.  App.  175,  50  Pac.  212;  State  ex 
rel.  Denison  v.  St.  Louis,  90  Mo.  19,  1 
S.  W.  757;  Denver  v.  Darrow,  13  Colo.  460, 
16  Am.  St.  Rep.  216,  22  Pac.  784;  People 
ex  rel.  Murphy  v.  McAllister,  10  Utah,  357, 
37  Pac.  578;  Shurtleff  v.  United  States,  189 
U.  S.  311,  47  L.  ed.  828,  23  Sup.  Ct.  Rep. 
535;  Straw  ▼.  Harris,  54  Or.  424,  103  Pac. 
777. 

Kane,  J.,  delivered  the  opinion  of  the 
court : 

This  was  a  suit  in  equity  commenced  by 


nance  authorizing  the  city  to  lease  or  sell 
its  electric  light  plant,  e>clier  because  such 
leasing  or  selling  was  ultra  vires,  or  be- 
•cause  the  ordinance  was  void  for  noncom- 
pliance with  prescribed  formalities,  or  be- 
<:au8e  it  was  contended  that  the  proposed 
'Consideration  for  the  lease  or  sale  was  in- 
4idequate.  The  reasons  were,  among  others, 
that  it  did  not  appear  that  the  taxpayer 
would  suffer  injuries  as  a  consequence  of 
liolding  the  election;  that  to  grant  the  re- 
lief would  be  to  enjoin  legislation  which  the 
-court  had  no  power  to  do;  and  that  the 
•court  would  not  anticipate  that  the  city 
would  attempt  to  lease  or  sell  the  plant. 

—enjoining  election. 

Equity  will  not  enjoin  the  holding  of  an 
•election  in  response  to  the  petition  of  an 
elector  who  is  a  mere  volunteer,  upon  the 
ground  that  the  act  under  which  the  elec- 
tion is  proposed  to  be  held  is  unconstitu- 
tional, at  least  where  he  fails  to  show  that 
the  election,  i^  held,  will  result  in  damage 
to  himself.  Jones  v.  Black,  48  Ala.  540. 
The  controlling  reason  of  the  court  is  that 
while  courts  have  the  undoubted  power  to 
declare  a  statute  unconstitutional,  it  is  a 
delicate  power  which  should  be  exercised 
only  when  the  exigencies  of  a  particular 
case  require  -it,  and  that  equity  will  not 
take  jurisdiction  for  the  sole  purpose  of  de- 
termining the  constitutional  question,  and 
•especially  at  the  suit  of  one  whose  rights 
it  does  not  especially  affect. 

Coincidental ly  wiith  a  statement  in  Dug- 
gan  V.  Emporia,  supra,  the  Louisiana  court 
holds  that  the  possibility  of  an  afHrmative 
vote  in  an  election  to  decide  upon  whether  a 
certain  tax  shall  be  levied,  is  too  remote 
and  contingent  to  form  the  basis  of  a  tax- 
payer's suit  to  enjoin  the  holding  of  the 
election  upon  the  alleged  ground  that  the 
act  authorizing  it  is  unconstitutional. 
Roudanez  v.  New  Orleans.  29  La.  Ann.  271. 
This  depipion  was  approved  in  a  subsenuent 
•case  holding  that  in  view  of  the  possibility 
of  a  necative  vote  in  an  election  on  the  qtips- 
tion  of  the  creation  of  a  new  parish,  equitv 
will  not  enioin  the  election  upon  the  ground 
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that  the  statute  authorizing  it  is  unconsti- 
tutional because  the  constitutional  limit  of 
representation  has  already  been  reached, 
and  because  the  statute  provides  that  the 
result  should  be  determined  by  a  majority 
of  the  votes  cast,  whereas  the  state  Con- 
stitution requires  a  two-thirds  vote.  Du- 
buisson  v.  Election  Supers.  123  La.  443,  49 
So.  15,  following  Roudanez  v.  New  Orleans. 

In  Mann  v.  County  Ct.  58  W.  Va.  651, 
52  S.  £.  776,  an  injunction  at  the  suit  of 
a  citizen  against  an  election  was  denied, 
where  the  petitioner  showed  no  special  in- 
terest in  respect  of  which  he  would  suffer 
a  special  injury,  it  being  held  insufficient 
that  the  community  in  which  he  resided 
might  be  injuriously  affected  thereby.  In 
reaching  this  conclusion,  the  court  said  not 
only  that  the  poiyer  to  call  a  special  elec- 
tion was  legislative  or  governmental  in  its 
nature,  so  as  to  preclude  equity  from  in- 
terfering unless  there  was  special  injury, 
but  also  that  it  was  of  a  political  nature, 
which  was  entirely  foreign  to  the  ordinary 
jurisdiction  of  equity. 

Inclining  to  the  view  that  elections  are 
not  to  be  subjected  to  judicial  interference, 
the  court  in  Gibbs  v.  Mcintosh,  78  Miss. 
648,  29  So.  465,  held  it  error  for  the  chan- 
cellor to  interfere,  by  a  writ  of  supersedeas, 
with  a  local  option  election  upon  the  ground 
that  there  was  illegality  in  the  preliminary 
proceeding,  and  that  the  election  if  held 
would  be  invalid.  While  approving  the 
statement  in  this  case  that  it  is  not  the 
policy  of  the  state  to  have  elections  and 
other  political  matters  of  government  re- 
served to  leianslative  discretion,  interfered 
with  by  the  judicial  department,  the  Missis- 
sippi court  intimates  that  the  rule  is  not 
absolute,  bv  declaring  in  Conner  v.  Gray, 
88  Miss.  489,  41  So.  186,  9  Ann.  Cas.  120, 
that  the  judiciary  will  interfere  only  where 
the  legislature  has  not  the  power  to  au- 
thorize the  holding  of  an  election  under  the 
Constitution,  or  where,  havin^r  the  power,  it 
has  exercised  it  in  a  way  which  is  in  plain 
violation  of  the  state  Constitution;  but  that 
in  both  instances  it  must  appear  from  the 
act  itself  that  it  is  unconstitutional.  Ap- 
plying this  rule,  the  court  holds  that  an 
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the  defendants  in  error^  plaintiffs  below, 
against  the  plaintiffs  in  error,  defendants 
below,  for  the  purpose  of  enjoining  the 
proper  officer  of  officers  of  the  city  of 
McAlester  from  calling  an  election  for  the 
purpose  of  submitting  to  the  electors  of 
said  city  the  question  whether  the  mayor 
of  said  city  should  be  recalled.  Plaintiffs 
alleged  that  they  are  voters  and  taxpayers 
of  said  city,  and  that  they  and  each  of  them 
are  owners  of  property  in  said  city,  and 
the  same  has  been  assessed  for  taxation  for 
the  year  1911;  that  they  are  liable  for 
their  proportionate  share  of  all  public  ex- 
penses incurred  by  said  city;  that  the  sec- 
tions of  the  charter  of  said  city  which  pro- 
vide for  the  recall  of  city  officers  are  un- 
constitutional and  void,  for  several  reasons, 

election  proposed  to  be  held  in  a  new  county 
formed  by  the  legislature  will  not  be  en- 
joined at  the  suit  of  a  taxpayer  upon  the 
ground  that  the  holding  of  the  election  will 
create  additional  expense  on  taxpayers;  nor 
at  the  suit  of  an  officeholder  in  one  of  the 
old  counties,  upon  the  ground  that  his  term 
of  office  will  be  shortened  by  reason  of  his 
residence  in  the  territory  which  formed  the 
new  county. 

An  election  (on  the  matter  of  building 
a  new  schoolhouse)  will  not  be  enjoined  at 
the  suit  of  residents,  voters  and  taxpayers, 
because  such  election  may  be  void,  the  rem- 
edy in  the  case  of  a  void  election  being  an 
injunction  to  restrain  the  carrying  out  of 
any  propositions  voted  for.  Thompson  v. 
Mahoney,  136  111.  App.  403.  In  this  case 
the  court  said:  "The  attempt  to  check  the 
free  expression  of  opinion,  to  forbid  the 
peaceable  assemblage  of  the  people,  to  ob- 
struct the  freedom  of  elections,  if  success- 
ful, would  result  in  the  overthrow  of  all 
liberty  regulated  by  law.  The  mere  effort 
to  assume  such  power  is  dangerous  to  the 
rights  of  the  citizen.  .  .  .  The  prin- 
ciple which  would  authorize  the  mighty 
mandate  of  a  court  of  chancery  in  this  case 
would  justify  it  in  every  election  to  be  held 
by  the  people,  and  thua  the  whole  adminis- 
tration of  the  government  might  be  ob- 
structed and  all  power  and  authority  placed 
at  the  footstool  of  the  judpe."  See.  how- 
ever, De  Kalb  County  v.  Atlanta,  132  Ga. 
727,  65  S.  E.  72,  infra. 

So,  an  injunction  will  not  issue  against 
an  election  to  determine  whether  a  part  of 
a  county  shall  be  incorporated  as  a  town, 
after  all  of  the  statutory  prerequisites  have 
been  complied  with, — either  upon  the  as- 
sumption that  the  incorporation  will  result 
in  unbearable  financial  burdens,  since  equity 
will  not  interpose  to  prevent  an  individual 
from  doing  a  foolish  act  at  his  own  expense, 
or  upon  the  contention  that  there  will  be 
illegal  voting,  for  equity  does  not  interfere 
to  prevent  the  perpetration  of  a  crime,  the 
remedy  beinflr  by  punishment  after  it  has 
been  committed.  Guebelle  ▼.  Epley,  1  Colo. 
App.  199,  28  Pac.  89. 

It  was  declared  in  Re  Receiver  of  Taxes 
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which  are  fully  set  out,  and  for  said  rea- 
sons said  defendants  are  without  authority 
to  call  said  election;  that,  if  same  is  called, 
it  will  be  illegal,  void,  and  without  any 
effect  whatever;  that  to  hold  same  would 
occasion  a  great  expense  and  outlay  of  pub- 
lic money  of  the  city  of  McAlester,  their 
due  proportion  of  which  plaintiffs  would 
be  compelled  to  pay.  All  of  which  would 
occasion  plaintiffs  an  irreparable  injury, 
for  which  they  are  without  an  adequate 
remedy  at  law.  Wherefore  they  pray  that 
the  election  shall  be  enjoined.  Upon  final 
hearing,  the  peremptory  writ  of  injunction 
was  issued  by  the  court  below  upon  the 
ground  that  the  contention  of  the  plaintiffs 
as  to  the  unconstitutionality  of  said  charter 

Election,  4  Pa.  Dist.  R.  71,  that  equity 
should  not  intervene  under  extraordinary 
power  to  prevent  an  election,  unless  the 
public  interests  involved  were  of  the  most 
serious  character  and  when  its  failure  to 
act  promptly  would  be  attended  with  the 
greatest  injury  to  the  public,  and  that  there- 
fore an  injunction  against  an  election  to  fill 
a  vacan'cy  would  not  be  granted  upon  an 
ex  parte  application,  upon  the  ground  mere- 
ly that  the  proposed  election  was  prema- 
ture. 

It  is  held  in  Meacham  v.  Young,  115  Ky. 
246,  72  S.  W.  1094,  that  the  calling  of  a 
primary  is  a  party  matter  to  be  deter- 
mined by  the  party  authorities,  and  that 
the  court  has  no  more  power  to  interiere 
with  their  action  than  it  would  have  to- 
enjoin  a  regular  election. 

Citing  McAlesteb  v.  Millwee,  the  Okla- 
homa court  subsequently  held  that  equity 
has  no  jurisdiction  to  restrain  the  holding 
of  an  election,  since  the  right  involved  is 
a  political  one.  Copeland  v.  Olsmith,  — 
Okla.  — ,  124  Pac.  33. 

[Attention  is  also  directed  to  Cozart  v. 
Fleming,  123  N.  C.  547,  31  S.  E.  822.  hold- 
ing that,  incidentally  to  a  proceeding  in  the 
nature  of  quo  warranto  between  candidates 
who  received  a  tie  vote  for  an  office,  an 
injunction  against  declaring  the  office  va 
cant  and  holding  a  new  election  will  be 
granted  pending  a  trial  of  the  issue.] 

Where,  however,  a  proposed  election  is- 
wholly  unauthorized,  and  it  appears  thai 
if  held  it  may  result  in  a  multiplicity  of 
suits,  or  unlawfully  subject  the  taxpayers 
to  expense  without  their  consent,  equity 
will  interfere. 

But,  thus  it  is  held  in  Georgia  that  a 
county  (and  one  of  its  taxpayers)  a  part  of 
whose  territory  has  been  added  to  a  city, 
which  was  previously  located  entirely  in  an 
adjoining  county,  may  have  an  injunction 
against  an  election  to  determine  in  which 
of  the  two  counties  the  city  shall  have  ita 
situs,  where  such  election  is  proposed  to  b» 
held  under  an  ordinance  which  is  invalid 
because  enacted  under  the  erroneous  sup- 
position that  it  was  authorized  by. statute. 
DeKalb    County   ▼.    Atlanta,    supra.      Th» 
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was  well  taken,  to  revene  which  this  pro- 
ceeding in  error  was  commenced. 

Counsel  for  the  respective  parties  seem 
to  have  refrained  from  presenting  to  this 
court  the  question  whether  the  parties 
plaintiff  below  as  taxpayers  had  such  an 
interest  in  the  subject-matter  of  the  suit  as 
to  entitle  them  to  prosecute  the  same,  and 
whether  a  suit  in  equity  will  lie  to  enjoin 
the  calling  of  an  election.  They  say  that, 
whilst  the  first  of  these  contentions  may 
be  made  upon  authority,  they  are  so  anx- 
ious to  have  this  court  pass  upon  the  case 
upon  its  merits  that  they  do  not  wish  to 
urge  that  question  in  this  court.  The  court 
does  not  take  that  view  of  the  matter;  we 
think  it  is  time  enough  to  pass  upon  such 
important  questions  when  they  aro  reached 


in  due  course,  with  proper  parties,  in  a 
proper  proceeding.  Many  applications  have 
been  made  to  this  court  to  interfere  with 
the  holding  of  elections  of  one  kind  or  an- 
other by  the  exercise  of  some  of  the  high 
prerogative  writs  over  which  original  juris* 
diction  has  been  vested  in  this  court  by 
the  Constitution;  so  far  as  we  are  aware,, 
relief  of  that  kind  has  been  consistently  re- 
fused, and  whilst  the  applications  have 
never  reached  the  stage  where  it  became 
necessary  to  hand  down  a  written  opinion. 
As  the  question  is  jurisdictional,  we  can- 
not overlook  the  uniform  practice  merely 
because  counsel  do  not  wish  to  make  that 
point.  Courts  of  equity  are  only  conver- 
sant with  matters  of  property  and  the 
maintenance  of  civil  rights,  and  will  not 


court  recognized  that,  generally  speaking, 
the  holding  of  an  election  is  a  political  mat- 
ter, and  will  not  be  enjoined,  but  said  that 
an  election  of  the  character  involved  in  this 
case  presented  quite  a  different  question. 
"If  the  city  of  Atlanta,"  said  the  court, 
"and  its  officers,  have  no  lawful  authority 
to  call  or  hold  an  election  for  the  purpose 
of  changing  a  county  line;  and  if  the  result 
of  the  election,  when  held,  cannot  lawfully 
be  enforced;  and  if  the  only  method  of  pre- 
venting an  attempted  enforcement,  save  by 
resisting  each  act  separately  after  the  il- 
legal change  has  been  put  into  effect,  is  by 
injunction,  it  is  difficult  to  see  why  the  en- 
tire proceeding  cannot  be  stopped  in  limine. 
Why  should  a  municipality  or  its  officers 
be  permitted  to  go  to  the  expense  of  hold- 
ing an  election  for  the  purpose  of  annexing 
territory  or  changing  a  county  line,  and 
pay  such  expenses,  or  others  consequent 
thereon,  out  of  money  raised  by  taxation, 
when  the  declaration  or  announcement  of 
its  result,  or  the  surveying  of  the  line,  un- 
der the  Constitution  and  laws  of  this  state, 
cannot  have  the  slightest  effect,  or  be  put 
into  execution?  If  the  whole  action  is  ultra 
inres,  and  calculated  to  impose  burdens 
upon  the  individual  citizen  and  taxpayer, 
or  to  unlawfully  interfere  with  the  rights 
of  another  county,  why  should  it  be  allowed 
to  proceed,  merely  to  be  enjoined  later  when 
sought  to  be  put  into  effect  T  Indeed,  if  the 
plaintiffs  had  remained  quiescent  and  had 
permitted  the  election  to  be  held,  the  no- 
tices given,  and  the  line  between  the  two 
counties  to  be  changed,  and  dominion  over 
territory  taken  from  one  county  to  be  exer- 
cised by  the  other,  and  perhaps  expense  in- 
curred, and  had  then  for  the  first  time  as- 
serted that  the  entire  proceeding  was  un* 
constitutional,  would  tney  not  have  been 
met  with  the  contention  that  they  were 
estopped,  or  that  equity  would  not  grant 
them  relief  because  of  laches  in  applying 
for  its  aidT"  Thus  it  is  seen  that  the  prin- 
ciples which  governed  the  court  were:  (1) 
That  equity  will  interfere  to  prevent  mul- 
tiplicity of  suits,  (2)  to  prevent  unlawful 
interference  with  the  rights  of  a  county, 
and  (3)  to  prevent  the  imposition,  by  ultra  * 
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virea  acts,  of  burdens  upon  the  individual 
citizen  and  taxpayer.  See,  however,  Thomp- 
son V.  Mahoney,  supra. 

And  an  election  for  the  organization  of  a. 
new  county  was  enjoined  at  the  suit  of  tax- 
payers in  Oden  v.  Barbee,  103  Tex.  449,. 
129  S.  W.  002,  where  it  appeared  that  the- 
petition  for  the  election  was  fraudulent 
because  the  persons  whose  names  appeared 
thereon  were  not  qualified  voters,  betrig 
women,  children,  and  nonresidents.  The 
court  said  that  the  objection  that  this  was 
purely  a  political  question,  and  not  cogniza- 
ble by  the  court,  could  not  prevail  in  a  case 
where  it  is  proposed  to  organize  a  new 
county  without  the  consent  of  the  inhabit- 
ants, and  thus  subject  them  to  the  expense 
of  erecting  county  buildings  and  of  organi- 
zation. 

—interfering  with  preliminaries* 

No  other  decision  has  been  found  to 
make  the  distinction  discussed  in  Duggai^ 
V.  Emporia,  supra,  and  the  courts  seem  a» 
reluctant  to  interfere  with  preliminary  mat- 
ters as  to  enjoin  the  election  itself. 

There  is  no  right  on  the  part  of  voters 
and  taxpayers  to  injunctive  relief  against 
the  use  of  voting  machines  at  elections,  and 
therefore  the  court  has  no  jurisdiction  of 
suits  seeking  such  relief.  United  Statea 
Standard  Voting  Mach.  Co.  v.  Hobson,  132 
Iowa,  38,  7  L.R.A.(N.S.)  632,  119  Am.  St. 
Rep.  639,  109  N.  W.  468,  10  Ann.  Cas.  972. 

And  the  courts  are  without  power  to  di- 
rect what  instructions  shall  be  given  to 
voters  as  to  marking  ballots,  and  to  issue 
a  restraining  order  prohibiting  the  commis- 
sioners from  giving  instructions  inconsist- 
ent with  those  directed.  Com.  ex  rel.  How- 
ley  V.  Mercer,  190  Pa.  134,  42  Atl.  525. 

So,  an  injunction  against  adding  name» 
to  a  political  committee  or  striking  names 
therefrom  will  not  be  granted  when  the 
committee  does  not  own  or  pretend  to  own 
or  derive  any  benefit  from  anything  of  value 
held  by  them  in  common,  although  the  com- 
mittee is  elected  at  primary  elections  anJ 
the  law  recognizes  political  parties  so  far 
as  to  prescril^  the  duties  of  offieeri  at  such 
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interfere  to  enforce  or  protect  purely  politi- 
cal rights.  This  doctrine  has  been  uni- 
versally applied  in  other  jurisdictions 
where  equity  has  been  invoked  to  interfere 
in  matters  preceding  an  election.  In  Fletch- 
w  V.  Tuttle,  151  111.  41,  25  L.R.A.  143, 
42  Am.  St.  Rep.  220,  37  N.  E.  683,  the  su- 
preme court  of  that  state,  after  a  revievr 
of  the  authorities,  reaffirmed  the  doctrine 
previously  adopted  that  chancery  has  no 
jurisdiction  to  protect  purely  political 
rights  such  as  those  in  respect  to  public 
elections,  and  held  specifically  that  an  in- 
junction could  not  be  granted  to  prevent 
the  giving  of  election  notices  or  the  certify- 
ing of  nominees  for  districts  created  by  an 
apportionment  act  claimed  to  be  uncon- 
stitutional, because  such  rights  were  purely 
political  and  enforceable  only  at  law. 

It  had  been  previously  held  in  that 
state  that  a  court  of  equity  has  no  juris- 
diction to  restrain  the  holding  of  an  elec- 
tion, since  the  right  involved  is  a  political 
one.  People  ex  rel.  Fitnan  v.  Galesburg, 
48  111.  485;  Walton  v.  Beveling,  61  111. 
201;  Darst  v.  People,  62  111.  306;  Harris 
v.  Schryock,  82  111.  119.  This  question  is 
fully  annotated  in  a  note  to  Shoemaker  v. 
Des  Moines,  3  L.R.A.(N.S.)  382.  These 
cases  seem  to  sustain  the  conclusion  here 
reached. 

Moreover,  in  Hilzinger  v.  Gillman,  56 
Wash.  228,  105  Pac.  471,  21  Ann.  Gas.  305, 
it  was  held  that,  in  an  action  by  a  council- 


man to  enjoin  the  city  clerk  from  certifying 
to  an  elector's  petition  for  his  recall,  a 
taxpayer  has  no  interest  entitling  him  to 
intervene  under  Ballinger,  Anno.  Codes  & 
Statutes,  §  4846,  it  not  being  alleged  that 
the  clerk  would  not  defend  the  action.  The 
section  of  the  statute  above  referred  to 
provides:  "Any  person  may  before  the 
trial  intervene  in  an  action  or  proceeding, 
who  has  an  interest  in  the  matter  in  liti- 
gation in  the  success  of  either  party,  or  an 
interest  against  both."  Our  statute  pro- 
vides that  all  actions  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest. 
In  view  of  the  similar  qualifications  requir- 
ed of  a  suitor  by  the  two  statutes,  there 
can  be  no  doubt  that  the  Washington  case, 
although  the  taxpayer  fought  to  come  in 
as  an  intervener,  is  an  authority  sustain- 
ing the  conclusion  that  a  taxpayer  has  not 
such  an  interest  in  a  suit  to  enjoin  the  hold- 
ing of  an  election  to  recall  the  mayor  of 
a  city  of  the  first  class  in  pursuance  to 
the  provisions  of  its  charter  as  will  entitle 
him  to  prosecute  such  suit  as  a  complain- 
ant. Thompson  v.  Haskell,  24  Okla.  70, 
102  Pac.  700. 

For  the  reasons  herein  stated,  the  judg- 
ment of  the  court  below  is  reversed,  and 
the  cause  remanded  with  directions  to  dis- 
miss the  same. 

All  the  Justices  concur. 


primaries.  Keams  v.  Howley,  188  Pa.  116, 
42  L.R.A.  235,  68  Am.  St.  Rep.  852,  41  Atl. 
273. 

So,  in  Sherlock  v.  District  Ct.  39  Colo. 
41,  88  Pac.  396,  it  was  held  improper  for 
the  district  court  to  enjoin,  upon  the  ground 
that  there  was  no  vacancy  to  be  filled,  a 
county  clerk  from  printing  upon  the  official 
ballot  nominees  of  the  various  parties  for 
*n  office,  no  protests  having  been  filed  with- 
in the  time  allowed  therefor  by  statute. 
The  court  declared  that  the  candidates  were 
•duly  nominated,  and  that  it  was  the  duty 
of  the  county  clerk  to  have  their  names 
printed  upon  the  ballot,  and  that  "under 
the  facts  disclosed  by  this  record  it  was  not 
proper,  or  in  accordance  with  the  practice 
hitherto  prevail injjr  in  this  jurisdiction,  to 
have  litigated  before  the  election,  as  was 
attempted  below,  or  in  an  injunction  ac- 
tion, the  important  question  therein  pre- 
sented." The  court  cited  as  supporting  this 
conclusion  Mills  v.  Newell,  30  Colo.  377, 
70  Pac.  405;  Mannix  v.  Selbach,  31  Colo. 
602,  74  Pac.  460;  and  Beach  v.  Berdel,  31 
Colo.  505,  74  Pac.  1129,  which,  however,  do 
not  pass  upon  the  specific  point. 

In  State  ex  rel.  Rinder  v.  Goff,  129  Wis. 
668,  9  L.R.A.(N.8.)  916,  109  N.  W.  628, 
involving  an  application  for  leave  to  com- 
mence an  action  to  enjoin  the  printing  of 
a  certain  name  on  an  official  ballot,  or  for 
a  writ  of  mandamus  to  compel  the  printing 
40  L.R.A.(N.S.) 


of  the  relator's  name  thereon,  it  was  held 
that  the  supreme  court  would  not  exercise 
its  original  jurisdiction  merely  to  determine 
which  of  two  candidates  for  a  county  office 
received  the  greater  number  of  votes  at  a 
nominating  election. 

State  ex  rel.  Sligh  v.  Reek,  18  Mont.  561, 
46  Pac.  442,  holds  merely  that  where,  be- 
cause of  laches  in  filing  the  application,  the 
court  has  but  a  few  hours  to  consider  the 
question,  it  will  not,  by  enjoining  the  pla- 
cing of  names  upon  an  official  ballot,  under- 
take to  determine  which  of  two  rival  con- 
ventions of  a  political  party  nominating 
candidates  for  tne  same  offices,  is  the  regu- 
lar convention. 

Effect  of  other  remedy. 

A  few  cases  afford  an  additional  ground 
for  denying  equitable  relief,  in  the  fact 
that  there  is  another  adequate  remedy. 

Thus,  it  is  declared  in  Parlor  v.  Fogle, 
78  S.  C.  670,  59  S.  E.  707,  that  the  right  to 
vote  at  an  election  is  a  mere  political  right, 
and,  as  a  general  rule,  is  not  within  equi- 
table cognizance;  and  that  the  right  of 
equitable  interference,  if  it  exists,  should 
be  exercised  with  the  greatest  caution  and 
only  where  there  is  no  other  adequate  lesral 
remedy  and  it, appears  that  an  irremedia^ 
ble  wrong  will  result  from  holding  the  elec- 
tion.   It  was  held  in  this  case  that  no  in- 
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junction  wonld  be  granttd  against  th« 
no]ding  of  aa  election  upon  the  formation 
of  a  new  eounty,  either  upon  the  ground 
that  some  of  the  petitioning  electors  would 
he  uneonfttitwiionally  deprived  of  their 
votes,  or  beeanse  the  election  officers  had 
not  registered  the  voters.  The  argument 
of  the  court  was  with  respect  to  the  first 
ground,  that,  assuming  a  threatened  denial 
•f  the  right  of  certain  electors  to  cast  their 
ballot^  rtill  the  election  might  result  in 
favor  of  the  side  in  which  such  complaining 
electors  would  have  voted,  or  the  result 
might  be  so  overwhelmingly  against  that 
ai<£  that  the  votes  of  all  whose  rights  were 
threatened  would  have  no  practical  effect, 
and  that  if  it  should  turn  out  that  a  denial 
of  their  rights  had  affected  the  result,  there 
would  be  an  adequate  remedy  by  certiorari 
to  test  the  validity  of  the  election.  With 
respect  to  the  second  ground,  the  court 
said  in  effect  there  was  no  reason  for  ask- 
ing equity  to  enjoin  an  election  which  could 
not  be  held  if  there  were  no  registered 
voters. 

So,  an  election  for  the  removal  of  a  coun- 
ty seat  will  not  be  enjoined  where  the  stat- 
ute providing  a  mode  for  contesting  elec- 
tions furnishes  a  full  remedy  should  the 
election  be  held.  Weber  v.  Timlin,  37  Minn. 
274,  34  N.  W.  29. 

So,  it  was  held  that  an  injunction  re- 
straining election  officers  from  registering 
voters  and  holding  an  election  was  not  war- 
ranted merely  because  an  amended  city  char- 
ter apportioned  the  municipal  districts  un- 
equally with  respect  to  population,  al- 
though they  were  accorded  the  same  repre- 
sentation; nor  because  such  charter  pre- 
scribed other  qualifications  for  voters  than 
were  prescribed  in  the  Constitution  of  the 
state,  land  was  thus  particularly  oppressive 
to  colored  people.  Holmes  v.  01(Uiam,  1 
Hughes,  76,  Fed.  Cas.  No.  6,643.  The  court 
said  that  whatever  might  be  the  propriety 
or  impropriety  of  the  legislation,  the  rem- 
edy sought  was  not  a  proper  one,  since  there 
was  no  special  wrong  or  irreparable  dam- 
age done  or  threatened.  It  was  declared 
that  in  case  of  confusion  with  respect  to 
who  were  to  be  deemed  elected,  the  remedy 
would  be  by  quo  warranto  brought  by  those 
out  of  possession  of  the  office  against  those 
in  possession.  In  short,  it  was  said  that  if 
the  election  should  prove  to  be  illegal  and 
unconstitutional,  the  remedy  by  quo  war- 
ranto would  be  complete,  and  that  if  it  was 
legal,  and  any  of  the  complainants  or  other 
citizens  were  deprived  of  their  rights  under 
the  Federal  Constitution,  there  was  ample 
remedy  in  the  courts  of  law,  by  indictment 
and  otherwise. 

In  Little  v.  Barksdale,  81  S.  C.  392,  63 
8.  E.  308,  an  injunction  against  holding  a 
special  election,  sought  upon  the  ground 
that  the  supervisor  was  in  error  in  holding 
that  the  petition  for  the  election  was  signed 
by  one  fourth  of  the  qualified  electorSi  was 
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denied  upon  the  ground  that  the  petition- 
ers had  a  plain  and  adequate  remedy  at 
law,  and  that  no  property  rights  justifying 
equitable  interference  were  involved. 

Effect  of  property  rights. 

It  was  declared  in  Murfreesboro  R.  Co. 
V.  Hertford  County,  108  N.  C.  56,  12  S.  E. 
952,  that  conceding  that  equity  has  no  pow- 
er to  restrain  the  municipal  authorities 
from  ordering  an  election  in  pursuance  of 
any  provision  of  law,  for  the  purpose  of  se- 
lecting officers  or  determining  any  question 
that  may  be  settled  by  the  result  of  such 
election,  a  different  rule  prevails  where, 
though  the  election  may  be  lawfully  held,  it 
is  apparent  that  no  possible  benefit  will 
accrue  from  holding  it,  to  the  person  at 
whose  instance  it  is  ordered,  and  where  ir- 
reparable injury  may  be  done  to  others 
who  cannot  be  compensated  in  damages. 
Applying  this  rule,  the  court  upheld  a  pre- 
liminary injunction  granted  at  the  suit  of 
a  railroad  about  to  be  constructed  and  the 
contractor  for  its  construction,  against  the 
holding  of  an  election  to  determine  whether 
a  specific  application  of  county  bonds,  whose 
issuance  had  already  been  authorized,  should 
be  made  in  the  construction  of  the  road, 
where  the  election  would  be  of  no  benefit 
to  the  people  of  the  township,  and  would 
occasion  a  temporary  depreciation  of  the 
bonds,  and  thus  embarrass  and  delay  the 
construction  of  the  road. 

And  a  state  political  committee  will  be 
enjoined  from  interfering  with  the  holding 
of  a  primary  election  by  the  local  commit- 
tee, where  such  attempted  interference  took 
place  on  the  eve  of  such  primary  and  after 
the  candidates  had  obtained  vested  rights 
by  paying  their  fees  and  incurring  other 
expenses.  Neal  v.  Young,  25  Ky.  L.  Rep. 
183,  76  S.  W.  1082.  The  court  said  that  if 
this  were  a  controversy  between  the  old 
local  committee  which  the  state  committee 
sought  to  dismiss,  and  a  new  committee  ap- 
pointed by  the  latter,  and  no  question  was 
involved  except  as  to  which  committee 
should  be  considered  the  regular  one,  then 
it  would  be  a  purely  political  question,  to 
settle  which  the  courts  would  not  take  juris- 
diction; but  that  since  the  candidates  must 
be  deemed  to  have  acquired  vested  rights, 
there  was  something  more  than  a  mere 
political  question,  and  equity  would  take 
jurisdiction. 

The  owner  of  property  within  an  area  pro- 
posed to  be  annexed  to  a  municipality  may 
enjoin  the  execution  of  an  ordinance  direct- 
ing an  election  to  vote  upon  the  annexation, 
where  such  ordinance  is  ultra  vires  because 
of  noncompliance  with  statutory  prerequi- 
sites. Layton  v.  Monroe,  50  La,  Ann.  121, 
23  So.  99,  distinguishing  Roudanez  v.  New 
Orleans,  29  La.  Ann.  271,  supra. 

See  also  Oden  v.  Barbee,  103  Tex.  449, 
129  S.  W.  602,  supra.  L.  A.  W. 
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GEORGE  H.  MARSH 

V. 

GEORGE  E.  BOYDEN. 

(33  R.  I.  519/82  Atl.  393.) 

fiighway  —  rule  of  road  —  passenger 
leaving  street  car  —  applicability. 

1.  A  passenger  injured  by  an  automobile 
vrhen  alighting  from  a  street  car  cannot 
rely  on  the  violation  by  the  driver  of  the 
automobile,  of  his  statutory  duty  to  pass  to 
the  left  of  the  car,  to  establish  negligence 
on  his  part. 

•Same  — degree  of  care  necessary. 

2.  That  the  driver  of  an  automobile  passes 
an  overtaken  vehicle  on  the  wrong  side 
does  not  impose  upon  him  a  greater  degree 
of  care  to  avoid  injury  to  pedestrians  than 
would  rest  upon  him  had  he  been  on  the 
proper  side. 

Trial  —  verdict  —  special  finding  —  In- 
consistence. 

3.  A  finding  that  an  automobile  which  in- 
jured a  passenger  as  he  stepped  from  a  street 
•car  was  between  the  car  and  the  point  to 
which  the  passenger  claims  to  have  looked 
liack  before  leaving  the  car  is  not  incon- 
sistent' with  a  general  verdict  against  the 
•driver  of  the  automobile,  as  indicating  neg- 
ligence on  the  part  of  the  passenger,  if 
there  is  nothing  to  show  on  which  side  of 
the  street  it  was,  or  that  a  view  of  it  was 
not  shut  off  by  the  car. 

Highway  —  leaving  car  —  approaching 
automobile  —  negligence. 

4.  A  passenger  is  not  negligent  in  alight- 
ing from  a  street  cc.r,  knowing  that  an  au- 
tomobile is  following  the  car,  if  it  is  not 
so  close  that  it  could  not  have  been  stopped 
fey  the  exercise  of  ordinary  care  and  pru- 
dence on  the  part  of  the  driver  before  it 
reached  him. 

(March  16,  1912.) 

V 

EXCEPTIONS  by  defendant  to  rulings 
of  the  Superior  Court  for  Providence 
and  Bristol  Counties,  made  during  the  trial 
of  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence,  which 
resulted  in  a  verdict  for  plaintiff.  Sus- 
tained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Vincent,  Boss,  A  Barnefield, 
for  defendant: 

The  statutory  law  of  the  road,  as  to  the 
side  of  the  road  on  which  vehicles  shall 
pass,  does  not  apply  when  one  of  the 
vehicles  is  an  electric  car  on  fixed  tracks. 

Note.  —  For  reciprocal  duty  of  operator 
of  automobile  and  pedestrian  to  use  care, 
see  note  to  Baker  v.  Close,  38  L.R.A.  (N.S.) 
487;  and  see  especially  pages  493  et  seq., 
as  to  the  duty  near  street  cars. 
40  L.R.A.(N.S.) 


Nelson  v.  Narragaiisett  Electric  Lights 
ing  Co.  26  R.  I.  258,  67  L.RJL.  116,  106 
Am.  St.  Rep.  711,  68  Atl.  802;  Com.  v. 
Temple,  14  Gray,  69;  Hegan  v.  Eighth 
.Ave.  R.  Co.  15  N.  Y.  380;  Spurrier  v.  Front 
Street  Cable  R.  Co.  3  Wash.  659,  29  Pac. 
346;  Culbertson  v.  Metropolitan  Street 
R.  Co.  140  Mo.  36,  36  S.  W.  834;  2  Thomp. 
Neg.  §  1467;  Hinchey  v.  Rhode  Island 
Co.  30  R.  I.  520,  76  Atl.  350. 

Plaintiff  was  guilty  of  such  carelessness 
as  to  require  the  setting  aside  of  a  verdict 
in  his  favor. 

O'Reilly  v.  Davis,  136  App.  Div.  386, 
120  N.  Y.  Supp.  883;  Lieberman  v.  Stan- 
ley, 88  N.  Y.  Supp.  360;  Russo  v.  Charles 
S.  Brown  Co.  198  Mass.  473,  84  N.  £. 
840;  Birch  v.  Athol  &  O.  Street  R.  Co.  198 
Mass.  257,  84  N.  E.  310. 

Messrs.  Frank  Healy  and  George  T. 
Marsh  for  plaintiff. 

Dubois,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  trespass  on  the  case 
for  personal  injuries  sustained  by  the  plain- 
tiff through  an  accident  wherein  he  was 
thrown  down  and  run  over  by  the  auto- 
mobile of.  the  defendant  shortly  after  leav- 
ing an  electric  car  whereon  he  had  been 
a  passenger.  A  trial  of  the  case  in  the 
superior  court  resulted  in  a  verdict  for 
the  plaintiff,  whereupon  the  defendant  made 
his  motion  for  a  new  trial,  which  was 
denied  by  the  justice  of  said  court  who 
presided  at  the  trial.  To  the  denial  of 
his  motion  for  a  new  trial  the  defendant 
duly  excepted,  and  has  prosecuted  in  this 
court  his  bill  of  exceptions,  including  said 
exception  and  others  taken  in  the  course 
of  said  trial,  and  now  relies  upon  the  four 
following : 

"Seventh.  To  the  ruling  of  the  trial  jus- 
tice refusing  to  instruct  the  jury  in  accord- 
ance with  the  defendant's  second  request, 
which  said  request  is  to  be  found  on  page 
478  of  said  transcript,  which  ruling  was 
erroneous,  in  that  the  defendant  was  en- 
titled to  have  the  jury  so  instructed,  to 
which  ruling  the  defendant  duly  excepted, 
as  appears  on  pages  476  and  478  of  said 
transcript. 

"Eighth.  To  the  following  portion  of  the 
court's  charge  to  the  jury:  *Now,  gentle- 
men, we  will  take  up  the  count  which 
claims  that  this  defendant  should  have 
driven  his  car  on  the  opposite  side  of  the 
electric  car.  Under  the  law  of  this  state, 
"every  person  traveling  with  any  carriage 
or  other  vehicle,  who  shall  meet  any  other 
person  so  traveling  on  the  highway  or 
bridge,  shall  seasonably  drive  his  carriage 
or  vehicle  to  the  right  of  the  center  of  the 
traveled  part  of  the  road,  so  as  to  enable 
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such  person  to  pass  with  his  carriage  or 
Tehicle  without  interference.  Every  person 
traveling  with  a  carriage  or  other  vehicle, 
who  shall  overtake  any  other  person  so 
traveling  on  any  highway  or  bridge,  shall 
pass  on  the  left  side  thereof,  and  the  per- 
son overtaken  shall,  as  soon  as  practicable, 
drive  to  the  right,  so  as  to  allow  free  pas- 
sage on  the  left."  And  under  §  12  of  the 
automobile  laws  there  is  this  provision: 
''*When  two  vehicles  meet  on  a  public  high- 
way, the  operator  of  each  vehicle  shall  sea- 
sonably keep  to  the  right  to  pass  without 
interference,  and  when  a  vehicle  overtakes 
another,  the  one  in  the  rear  shall  give  time* 
ly  warning  as  aforesaid,  and  shall  pass  on 
the  left."  That  applies,  in  my  opinion,  to  a 
vehicle  or  automobile  approaching  an  elec- 
tric car.  If  they  desire  to  pass  the  elec- 
tric car,  it  is  my  opinion,  and  I  so  charge 
you,  that  it  is  their  duty  to  pass  upon  the 
left  of  that  car,  having  due  regard  to  the 
people  who  may  be  coming  on  the  right- 
hand  side  in  an  opposite  direction.  If  they 
fail  to  do  that,  it  does  not  follow,  as  a 
matter  of  law,  that  they  are  guilty  of  negli- 
gence. If  they  fail  to  do  that,  and  go  on 
the  right-hand  side  of  the  car,  they  are 
held  to  a  greater  degree  of  care  than  they 
would  be  if  they  had  gone  on  the  left-hand 
side  of  the  car,  as  the  law  provides' — 
which  said  charge  was  erroneous,  in  that 
there  was  no  requirement  of  law  which  re- 
quired the  defendant's  automobile,  at  this 
time  and  place,  to  pass  to  the  left  of  the 
«lectric  car  from  which  the  plaintiff 
alighted,  to  which  said  portion  of  said 
charge  the  defendant  duly  excepted,  as  ap- 
pears on  page  476  of  said  transcript. 

"Ninth.  To  the  following  portion  of  the 
court's  charge  to  the  jury:  'If  you  should 
find  that  this  was  a  closely  built-up  section, 
from  the  evidence,  if  by  reason  of  the  fact 
that  the  houses  on  one  or  both  sides  were 
devoted  to  business  purposes,  or  there  were 
•dwelling  houses  averaging  less  than  100 
feet  apart,  why,  the  rate  of  speed  allow- 
able or  permissible  there  would  not  be 
greater  than  15  miles  per  hour' — ^which  said 
charge  was  erroneous,  in  that  there  was  no 
testimony  which  showed  that  the  statute 
therein  referred  to  was  applicable  to  this 
-case,  to  which  said  portion  of  said  charge 
the  defendant  duly  excepted,  as  appears  on 
pages  476  and  477  of  said  transcript. 

"Tenth.  To  the  denial  by  the  trial  judge 
•of  the  defendant's  motion  for  new  trial, 
which  denial  was  clearly  and  plainly  erro- 
neous, in  that,  under  the  special  findings 
of  the  jury,  taken  in  connection  with  the 
•evidence,  the  plaintiff  was  not  in  the  exer- 
cise of  due  care,  and  assumed  the  risk  of 
injury,  to  which  denial  the  defendant  duly 
excepted." 
40  L.R.A.(N.S.) 


The    seventh    exception    aforesaid    was 
taken  to  the  refusal  of  the  court  to  instruct 
the  jury  as  follows:     "There  is  no  require- 
ment of  law  which  required  the  defendant's 
automobile  at  this  time  and  place,  to  pass 
to  the  left  of  the  electric  car  from  which 
the  plaintiff  alighted."    In  the  third  count 
of  his  declaration  the  plaintiff  avers,  inter 
alia,  that   on   the   8th   day   of   September, 
1909,  the  defendant,  by  his  agent  and  serv- 
ant, operated  a  certain  automobile  in  the 
city  of  Providence;   that  on  said  day  the 
plaintiff  was  a  passenger  upon  a  street  car 
proceeding  along  Union  avenue,  which  car 
stopped  for  him  to  alight  therefrom  at  a 
white  post  near  Webster  avenue;   that  he 
did  alight  from  said  car,  and  that,  while 
he  was*  crossing  Union  avenue  toward  its 
northerly   sidewalk,   the   defendant's   auto- 
mobile,   managed   by    his    agent,    overtook 
said  car;  and  that  it  became  and  was  the 
duty  of  the  defendant,  his  agents  and  serv- 
ants, to  pass  said  street  car  on  the  left 
side  thereof,  as  he  safely  could,  so  that  the 
plaintiff  would  not  be  run  into  while  he  was 
in  the  exercise  of  due  care,  yet  the  defend- 
ant attempted  to  and  passed  said  street  car 
on  the  right-hand  side  thereof,  instead-  of 
the  left,  and  then  and  there  ran  into  the 
plaintiff  while  crossing  said  street  in  the 
exercise   of   due   care.     This   allegation   is 
based  upon  the  assumption  that  the  law  of 
the  road  and  the  statute  relating  to  auto- 
mobiles   impose    upon    persons    operating 
automobiles,  when  overtaking  and  desiring 
to  pass  electric  cars,  the  duty  of  passing 
the  overtaken  car  upon  the  left  side  there- 
of.    This  construction  of  the  statutes  was 
adopted    by    the    justice    of    the    superior 
court,  who  presided  at  the  trial,  and  was 
included  in  that  portion  of  his  charge  to 
the  jury  which  forms  the  basis  of  the  de- 
fendant's eighth  exception,  hereinbefore  set 
forth.    The  law  or  rule  of  the  road,  above 
alluded  to,  is  contained  in  Gen.  Laws    (R. 
I.)  1909,  chap.  87,  §  1,  and  reads  as  follows: 
"Section   1.     Every  person  traveling  with 
any   carriage   or   other   vehicle,  who   shall 
meet  any  other  person  so  traveling  on  any 
highway  or  bridge,  shall  seasonably  drive 
his  carriage  or  vehicles  to  the  right  of  the 
center  of  the  traveled  part  of  the  road,  so 
as  to  enable  such  person  to  pass  with  his 
carriage  or  vehicle  without  interference  or 
interruption.     Every  person  traveling  with 
any    carriage   or   other   vehicle,   who   shall 
overtake  any  other  person  so  traveling  on 
any  highway  or  bridge,  shall  pass  on  the 
left  side  thereof,  and  the  person  so  over- 
taken  shall,  as  soon  as  practicable,  drive 
to  the  right,  so  as  to  allow  free  passage  on 
the  left."    And  the  law  prescribing  the  duty 
of  operators  of  motor  vehicles  in  the  prem- 
ises is  contained  in  said  Gen.  Laws,  chap. 
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86,  and  in  that  portion  of  §  12  thereof 
which  reads  as  follows:  "Whenever  two 
vehicles  meet  on  a  public  highway,  the 
operator  of  each  vehicle  shall  seasonably 
keep  to  the  right,  so  as  to  pass  without 
interference.  Whenever  one  vehicle  over- 
takes another,  the  one  in  the  rear  shall 
give  timely  signal  as  aforesaid,"  with  his 
bell,  horn,  or  other  device  for  signaling, 
"and  shall  pass  on  the  left,  and  the  operator 
of  the  one  in  front  shall  seasonably  bear  to 
the  right,  so  as  to  allow  free  passage  on 
the  left." 

The  seventh  and  eighth  exceptions  may 
well  be  considered  together,  for  they  relate 
to  a  refusal  to  charge  the  jury  in  a  certain 
definite  manner,  and  to  a  charge  which  not 
only  did  not  include  the  instruction  prayed 
for,  but  was  diametrically  opposed  to  it. 
In  our  opinion  the  prayer  for  instruction 
should  have  been  granted,  and  the  charge 
given  is  objectionable,  because  the  rule 
of  the  road  could  not  properly  be  invoked 
in  the  case  at  bar.  If  the  rule  of  the  road 
had  any  application  at  all,  it  must  have 
been  with  reference  to  the  street  car  or  the 
people  thereon;  but  the  plaintiff  at  the 
time  of  the  accident  had  ceased  to  be  a  pas- 
senger on  the  car,  and  there  was  no  inter- 
ference with  the  car,  or  collision  in  which 
it  and  the  automobile  of  the  defendant  were 
involved.  The  plaintiff  was  not  injured  in 
consequence  of  the  neglect  of  any  duty 
which  the  defendant  owed  to  the  car  or  its 
occupants.  Of  course,  the  defendant  was 
bound  to  take  notice  of  the  fact  tliat  a 
street  car  had  stopped  to  allow  passengers 
to  alight,  and  to  so  conduct  his  vehicle  as 
not  to  run  down  persons  who  had  so  alight- 
ed; but  that  is  not  a  duty  imposed  by  the 
statutes  hereinbefore  referred  to  as  pre- 
scribing the  rule  of  the  road.  If  a  duty 
was  violated,  it  is  the  duty  of  using  due 
care  under  all  the  circumstances  of  the 
case.  The  duty  of  using  due  care  is  not 
of  statutory  origin.  The  duty  of  using  due 
care  for  one's  self  arises  out  of  one  of  the 
first  laws  of  nature,  that  of  self-preser- 
vation. The  duty  of  using  due  care  not 
to  injure  another  or  his  property  arises 
out  of  the  exigencies  of  society,  and  its  ob- 
servance is  necessary  for  the  preservation 
thereof.  The  maxim,  Bio  utere  iuo  ut  alien- 
um  non  l<Bda8,  expresses  it,  and  to  the  en- 
forcement of  the  maxim  much  of  the  police 
power  of  the  state  is  exercised. 

The  charge  of  the  court  was  that  the 
statutes  aforesaid,  in  his  opinion,  applied  to 
a  vehicle  or  automobile  approaching  an  elec- 
tric car,  and  that  if  they  desired  to  pass 
the  electric  car  (which  they  had  over- 
taken), it  was  their  duty  to  pass  upon  the 
left  of  that  car,  having  due  regard  to  the 
people  who  may  be  coming  on  that  side  in 
40  L.R.A.(N.S.) 


an  opposite  direction.  He  qualified  the 
above  to  this  extent:  "If  they  fail  to  do 
that,  it  does  not  follow,  as  a  matter  of 
law,  that  they  are  guilty  of  negligence. 
If  they  fail  to  do  that,  and  go  on  the  right- 
hand  side  of  the  car  they  are  held  to  a 
greater  degree  of  care  than  they  would  be 
if  they  had  gone  on  the  left-hand  side  of 
the  car,  as  the  law  provides.  In  other 
words,  the  one  who  violates  the  law  of  the 
road  by  driving  on  the  wrong  side  assumes 
the  risk  of  such,  experiment,  and  is  re- 
quired to  use  greater  care  than  if  he  were 
on  the  right  side."  The  qualification  was 
also  erroneous.  They  would  not  be  held  to 
a  greater  degree  of  care  as  being  upon  the 
wrong  side  of  the  road;  in  fact,  the  degree 
of  care  required  was  'exactly  the  same  on 
the  one  side  of  the  car  as  upon  the  other, 
and  that  was  due  care,— care  proportionate 
to  the  conditions  existing  at  that  time  and 
place. 

The  judge  further  instructed  the  jury 
as  follows:  "But  if  you  should  find,  gentle- 
men, that,  notwithstanding  the  fact  that 
he  went  on  the  right-hand  side  of  this  car,, 
he  did  exercise  that  care  which  an  ordi- 
narily careful  and  prudent  man  would  exer- 
cise under  all  the  circumstances  of  this 
casp,  then,  gentlemen,  your  verdict  should 
be  for  the  plaintiff."  This  portion  of  the 
charge  was  correct;  but,  in  my  opinion,  it 
was  not  introduced  for  the  purpose  of 
nullifying  the  instructions  which  had  just 
preceded  the  same,  and  was  not  calculated 
to  correct  the  erroneous  impression  that 
must  have  been  conveyed  to  the  minds  of 
the  jurors  by  the  preceding  portion  of  his 
charge.  Moreover,  at  the  conclusion  of  the 
charge  the  judge  explicitly  said:  "The 
defendant's  requests  I  have  covered,  all  but 
No.  2,  and  to  that  I  give  Mr.  Vincent  an 
exception."  This  refusal  to  charge  as  re- 
quested by  the  defendant  makes  it  evident 
that  the  judge  persisted  in  his  view  of  the 
applicability  of  the  rule  of  the  road  to  the 
circumstances  of  the  case,  and  also  shows 
that  he  did  not  intend  to  modify  the  in- 
structions he  had  given  relating  to  the 
same.  We  are  of  the  opinion  that  the 
charge  and  refusal  to  charge  constitute  re- 
versible error,  and  therefore  sustain  the 
defendant's  seventh  and  eighth  exceptions. 

We  do  not  find  that  the  court  erred  in 
that  portion  of  his  charge  which  is  the 
subject  of  the  defendant's  ninth  exception. 
There  was  some  testimony  tending  to  prove 
that  the  section  wherein  tlie  accident  oc- 
curred was  closely  built  up.  The  charge 
as  given  was  correct,  and  left  the  fact  to 
be  determined  by  the  jury  from  the  evi- 
dence. The  defendant's  ninth  exception  is 
therefore  overruled.  The  defendant's  tenth 
exception  must  be  also  be  overruled. 
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The  defendant's  motion  for  a  new  trial 
was  b^sed  upon  the  following  grounds: 
"First.  Because  the  verdict  is  against  the 
law  and  the  evidence,  and  the  weight  there- 
of. Second.  Because  the  special  findings  of 
the  jury  are  inconsistent  with  the  general 
verdict.  Third.  Because  the  second  special 
finding  of  the  jury,  taken  in  connection 
with  the  first  special  finding,  is  incon- 
sistent with  the  general  verdict.  Fourth. 
Because  the  special  findings  of  the  jury 
show  that  the  plaintiff  was  not  in  the  exer- 
cise of  due  care.  Fifth.  Because  the  special 
findings  of  the  jury  show  that  the  plaintiff, 
in  attempting  to  cross  the  street  in  front  of 
the  automobile,  assumed  the  risk  of  injury." 

The  verdict  referred  to  reads  as  fol- 
lows: "The  jury  find  that  the  defendant 
is  guilty  in  manner  and  form  as  the  plain- 
tiff has  in  his  declaration  thereof  com- 
plained against  him,  and  assess  damages 
for  the  plaintiff  in  the  sum  of  $7,500.  The 
jury  further  find  specially:  (1)  The  plain- 
tiff, immediately  before  he  stepped  onto  the 
running  board,  did  look  back  along  Union 
avenue  to  the  drug  store  at  the  corner  of 
Union  and  Priscilla  avenues.  (2)  At  the 
time  when  the  plaintiff  was  about  to  step 
down  upon  the  running  board,  and  when 
he  says  he  looked  back  along  Union  avenue 
to  the  drug  store  at  the  comer  of  Union 
and  Priscilla  avenues,  the  automobile  of  the 
defendant  was  on  Union  avenue  between 
Priscilla  avenue  and  the  place  of  the 
accident." 

It  appears  from  the  evidence  that  the  dis- 
tance from  the  place  where  the  plaintiff 
looked,  immediately  before  he  stepped  onto 
the  running  board  of  the  car,  to  the  drug 
store,  at  which  he  then  looked,  is  230  feet. 
It  also  appears  that  Union  avenue,  between 
Priscilla  and  Webster  avenues,  is  60  feet 
wide.  It  further  appears  that -the  width 
of  the  sidewalks  on  the  northerly  and 
southerly  sides  of  Union  avenue,  between 
the  streets  mentioned,  is  10  feet;  that  the 
width  of  Union  avenue  between  the  south- 
erly sidewalk  and  the  southerly  rail  of  the 
car  track  is  8  feet,  and  between  the  north- 
erly sidewalk  and  the  northerly  rail  of 
the  car  track  is  17  feet.  What  the  plain- 
tiff's angle  of  vision  was  when  he  looked, 
and  what  obstruction  the  car  presented  to 
his  vision,  do  not  appear.  There  was  testi- 
mony concerning  the  presence  of  another 
car  following  the  one  from  which  the  plain- 
tiff alighted,  and  that  the  automobile  of  the 
defendant  passed  that  car  on  its  left  side, 
and  proceeded  on  the  southerly  side  of 
Union  avenue  for  some  distance,  until  it 
crossed  over  to  pass  the  first  car  on  its 
right  side.  Exactly  where  the  second  car 
was  when  the  plaintiff  looked  towards  the 
drug  store  does  not  appear,  nor  does  it  * 
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clearly  appear  where  the  defendant's  auto- 
mobile then  was.  We  cannot  say  from  the 
evidence  that  the  special  findings  are  in- 
consistent with  the  general  verdict.  The 
defendant's  automobile  may  have  been  on 
the  southerly  side  of  Union  avenue,  between 
Priscilla  avenue  and  the  place  of  the  acci- 
dent, and  still  not  have  been  in  sight  of 
the  plaintiff.  Or  the  plaintiff  may  have 
been  mistaken  when  he  says  that  he  did  not 
see  the  automobile. 

But,  even  if  he  had  seen  it,  unless  it  was 
then  so  close  that  it  could  not  have  been 
stopped  by  the  exercise  of  ordinary  care 
and  prudence  on  the  part  of  its  manager,  he 
would  have  had  the  right  to  assume  that 
the  person  in  charge  of  it  would  not  run  it 
over  him.  It  is  not  claimed,  and  it  cannot 
be  inferred  from  the  evidence,  that  he  was 
desirous  of  committing  suicide.  Further- 
more, as  it  does  appear  that  the  automo- 
bile was  lighter  at  the  time  of  the  accident, 
the  light  should  have  enabled  the  chauffeur 
to  have  seen  the  plaintiff  in  the  road,  in 
time  to  stop  or  avoid  hitting  him,  unless 
the  vehicle  was  rounding  a  curve  in  passing 
the  rear  end  of  the  car  from  which  the 
plaintiff  had  alighted,  in  which  case  the 
light  would  have  been  of  little  assistance 
to  the  driver  of  the  automobile. 

As  the  defendant's  seventh  and  eighth  ex- 
ceptions have  been  sustained  as  aforesaid, 
the  case  is  remitted  to  the  Superior  Court 
for  a  new  trial. 


WASHINGTON  SUPREME  COURT. 

IDA  M.  TRAVIS,  Respt., 

V. 

ANDREW  R.  SCHNEBLY,  Appt 

(68  Wash.  1,  122  Pac.  316.) 

Marriage  —  engagement  —  ill  health  «• 
postponement  —  effect. 

1.  One  who,  having  engaged  to  marry  a. 
woman,  postpones  the  ceremony  because  of 
her  ill  health,  undertakes  to  wait  a  reason- 
able time  for  her  recovery. 

Same  ^  release  of  engagement. 

2.  A  man  is  released  from  his  promise  of 
marriage  if  the  other  party  to  the  contract 
becomes  ill  without  fault  of  either  party, 
after  the  promise  is  made,  and  fails  to  re- 
cover her  health  within  a  reasonable  time 
thereafter. 

(March  28,  1912.) 


ff^ote,  ^  III  health  as  defense  to  action 
for  breach  of  promise  to  marry. 

This  note  is  supplemental  to  a  note  cov- 
ering the  same  question,  in  7  L.R.A.  (N.S.) 
582. 

In  Wanecek  v.  Kratky,  69  Neb.  770,  6^ 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Garfield 
County  in  plaintiff's  fjavor  in  an  action 
brought  to  recover  damages  for  an  alleged 
breach  of  promise  of  marriage.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  li.  Sharpsteln  and  E.  V. 
Kuykendall,  for  appellant: 

Disease  and  physical  disability  justify 
withdrawal  from  a  marriage   promise. 

Grover  v.  Zook,  44  Wash.  489,  7  L.R.A. 
(N.S.)  582,  320  Am.  St.  Rep.  1012,  87 
Pac.  638,  12  Ann.  Cas.  192;  Blank  v.  Nohl, 
112  Mo.  159,  18  L.R.A.  350,  20  S.  W.  477; 
State  V.  Bittick,  103  Mo.  183,  11  L.R.A. 
587,  23  Am.  St.  Rep.  869,  15  S.  W-  325; 
Trammell  v.  Vaughan,  158  Mo.  214,  61 
L.R.A.  854,  81  Am.  St.  Rep.  309,  59  S. 
W.  79;  Kellett  ▼.  Robie,  99  Wis.  303,  74 
N.  W.  781. 

Messrs.  Cain  A  Hnrspool  and  John 
C.  Applewhite,  for  respondent: 

An  illness  or  physical  disability  which 
justifies  the  breaking  of  a  promise  of  mar- 
riage must  be  such  a  one  as  will  almost 
inevitably,  from  the  nature  of  the  thing, 
result  in  impaired  health  to  the  parties, 
4ind  lead  to  the  bearing  of  children  physi- 
cally weak  and  predisposed  to  disease,  thus 
making  it  a  matter  of  public  policy  for 
-the  state  to  object  to  the  marriage. 

Smith  V.  Compton,  67  N.  J.  L.  648,  68 
1..R.A.  480,  62  Atl.  386. 

Crow,  J.,  delivered  the  opinion  of  the 
court: 

Action  by  Ida  M.  Travis  against  Andrew 
R.  Schnebly  to  recover  damages  for  an  al- 
leged breach  of  promise  to  marry.  From 
a  judgment  in  her  favor,  the  defendant  has 
appealed. 


Respondent  alleged  that  in  October,  1904, 
she  and  appellant  promised  to  marry  each 
other  within  a  reasonable  time;  that  she 
has  been  ready  and  willing  to  marry  ap- 
pellant; that  in  December,  1907,  she  made 
preparations  for  their  marriage;  that,  at 
appellant's  request,  postponements  were 
made  until  the  spring  of  1908,  and  the 
fall  of  1908,  but  that  he  failed  and  re- 
fused to  marry  her,  though  requested  so 
to  do.  Appellant  admitted  the  original 
agreement,  but  denied  other  allegations  of 
the  complaint.  For  his  first  affirmative  de- 
fense he  alleged  that  subsequently  they 
mutually  agreed  that  each  of  them  should 
be  released  from  the  promise,  that  appellant 
might  be  at  liberty  to  marry  any  other 
person,  and  that  in  reliance  upon  that 
agreement  he  married  his  present  wife. 
For  a  second  affirmative  defense  he  aliased 
"that  subsequently  to  the  time  when  plain- 
tiff and  defendant  became  engaged  to  mar- 
ry each  other  the  plaintiff  became  afflicted 
or  was  discovered  to  be  afflicted  with  a  cer- 
tain ailment  or  disease  or  weakened  physi- 
cal condition,  commonly  known  and  de- 
scribed as  a  'floating  kidney,'  the  tendency 
of  which  is  to  rendier  a  woman  so  afflicted 
therewith  nervous,  irritable,  and  weak,  and 
to  greatly  increase  the  danger  above  the 
danger  ordinaiily  incurred  by  entering  into 
the  marriage  relation  and  becoming  a  moth- 
er, and  that  defendant  is  naturally .  of  a 
nervous  temperament  and  condition,  and 
that  because  of  the  said  condition  of  plain- 
tiff an  operation  was  performed  upon  plain- 
tiff, which  operation  did  not  cure  her,  and 
she  continued  in  ill  health  thereafter,  and 
because  of  the  lack  of  physical  ability  and 
strength  on  the  part  of  the  plaintiff,  ac- 
cruing and  developing  subsequently  to  thn 


L.R.A.  798,  96  N.  W.  651,  there  is  an  obiter 
statement  to  the  effect  that  there  is  at- 
tached to  every  contract  of  marriage  an 
implied  condition  that  the  parties  to  the 
agreement  will  be  released  by  any  subse- 
quent change  in  the  mental  or  physical  con- 
dition of  either  party  which  renders  it  im- 
possible to  accomplish  the  object  of  the 
marriage  relation,  and  in  such  an  event  no 
action  will  lie  for  breach  of  contract. 

In  Beans  v.  Denny,  141  Iowa,  52,  117  N. 
W.  1091,  the  court  said  that  the  court  might 
well  have  instructed  the  jury  that  a  person 
is  always  excusable  for  declining  to  carry 
out  his  promise  of  marriage  to  one  afflicted 
with  syphilis,  unless  the  promise  was  made 
with  knowledge  of  the  condition,  without 
qualifying  the  instruction  by  reference  to 
unfitness  for  matrimony,  but  as  there  was 
no  conflict  in  the  evidence  but  that  syphilis 
does  render  one  unfit  for  matrimony,  such 
qualification  was  not  prejudicial. 

In  the  above  case  the  court,  in  view  of 
the  doubt  entertained  by  the  medical  profes- 
sion as  to  the  curability  or  eradicability  of 
syphilis,  intimated  that  if  it  were  cdhfront- 
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ed  with  the  situation,  it  would  hesitate  to 
hold  that  a  plaintiff  who  has  become  afflicted 
with  that  disease  may  complain  of  a  breach 
of  a  previous  promise  of  marriage,  at  least, 
when  made  in  ignorance  of  the  malady,  up- 
on the  assumption  that  she  had  been  cured 
thereof.  The  point,  however,  was  not  saved, 
as  the  defendant's  pleadings  relied  upon  the 
allegations  that  the  plaintiff  was  still  suf- 
fering from  the  disease,  and  so  the  judgment 
of  the  lower  court  for  the  plaintiff  was  af- 
firmed. 

Supervening  insanity  is  a  good  defense 
to  an  action  for  breach  of  marriage  promise. 
Liddell  v.  Easton  [1907]  S.  C.  154,  Ct.  of 
Bess,  cited  in  2  Butterworths'  Dig.  141. 

And  in  O'Reilly  v.  Sweeney,  54  Misc.  408, 
106  N.  Y.  Supp.  1033,  it  was  held  that  an 
action  for  breach  of  promise  cannot  be  pred- 
icated on  a  promise  of  marria^  made  by 
one  who  has  been  judicially  declared  in- 
competent in  lunacy  proceedings,  especially 
where,  after  restoration,  there  was  no  re- 
newal or  ratification. 

For  a  note  as  to  disease  as  defense  to 
marriage,  see  16  L.^.A.  631.  J.  H.  B. 
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engagement  of  plaintiff  and  defendant,  the 
marriage  of  plaintiff  and  defendant  was 
from  time  to  time  postponed;  and  that, 
because  thereof,  the  defendant  in  good  faith 
requested  the  plaintiff  to  be  released  there- 
from, and  that  defendant  understood  and 
was  led  to  believe  by  the  plaintiff  that  she 
agreed  thereto;  and  that  because  of  all  of 
the  aforesaid  things  the  defendant,  acting 
in  good  faith,  ceased  his  attentions  to  the 
plaintiff,  and  subsequently  entered  inta  the 
marriage  relation  with  his  present  wife." 
To  this  defense  respondent  replied  as  fol- 
lows: ''Replying  to  the  matters  and  things 
set  forth  in  defendant's  second,  further, 
and  separate  answer  and  defense  herein, 
plaintiff  admits  that  subsequent  to  her  en- 
gagement with  defendant  she  was  aflOicted 
with  a  certain  ailment  commonly  known  as 
a  'floating  kidney,'  and  alleges  that  long 
prior  to  the  breaking  of  said  engagement 
by  defendant  she  was  operated  upon  for 
said  ailment,  and  wholly  and  permanently 
cured,  and  plaintiff  denies  all  the  other  al- 
legations in  said  second  further  answer  and 
defense  contained." 

On  the  trial  it  was  conceded  that  the 
original  promise  was  made  in  October,  1904; 
that  respondent  was  then  in  good  health; 
that  subsequently  she  was  afflicted  as  al- 
leged, and  that  she  was  operated  upon  in 
the  city  of  Spokane  during,  the  year  1905, 
and  was  treated  for  some  time  thereafter. 
Respondent  introduced  evidence  tending  to 
show  a  complete  recovery;  while  evidence 
introduced  by  appellant  tended  to  sustain 
his  contentions  that  she  had  never  re- 
covered, and  that  she  wab  unfit  to  enter 
the  marriage  relation.  Appellant  in  sub- 
stance testified  that  he  and  respondent  be- 
came engaged  in  October,  1904;  that  her 
health  was  then  good;  that  she  became  ill 
in  the  spring  of  1905;  that  he  learned  of 
her  illness  in  February  or  March;  that  she 
went  to  Spokane  for  an  operation  and 
treatment;  that  he  next  saw  her  in  Sep- 
tember, 1905;  that  she  was  then  in  bad 
health,  being  confined  to  her  bed  a  portion 
of  the  time;  that  later  in  the  fall  she  was 
suffering  from  nervous  prostration,  and 
stated  that  she  had  consulted  a  physician, 
who  said  she  would  have  to  undergo  an- 
other operation;  that  appellant  saw  her 
five  or  six  times  during  the  winter  of  1905 
and  1906;  that  he  next  saw  her  in  the  fall 
of  1906;  that  she  was  then  sick;  that  he 
did  not  see  her  from  the  fall  of  1906  until 
the  spring  of  1907,  at  which  time  she  was 
apparently  better,  and  thought  she  would 
get  well;  that  he  then  told  her  they  might 
as  well  get  married;  that  she  said  the  next 
fall  would  suit  her,  but  that  no  date  was 
then  fixed;  that  in  the  fall  he  suggested 
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they  get  married  early  in  March,  1908; 
that  in  March,  1908,  her  health  was  not 
good;  that  he  next  saw  her  in  June,  1^08; 
that  she  Jbhen  said  her  health  was  such  they 
had  better  call  the  engagement  off;  that 
he  said  he  would  wait  until  fall;  that  he 
did  SO;  that  he  talked  with  her  in  Septem- 
ber, 1908,  at  which  time  she  said  she  would 
rather  he  would  wait  until  spring;  that  he 
said  he  would  do  the  best  he  could;  that 
he  did  wait  until  spring;  that  he  saw  her 
in  February,  1909;  that  they  again  dis- 
cussed her  health,  which  was  no  better; 
that  slie  thought  they  should  wait  until 
fall;  that  he  then  said  he  had  waited  as 
long  as  he  could;  and  that  they  had  better 
call  the  engagement  off.  Appellant  there- 
after married  his  present  wife,  and  this 
suit  was  commenced. 

This  evidence,  if  true,  shows  that  re- 
spondent's ill  health,  incurred  after  the  en- 
gagement, was  the  sole  cause  of  numerous 
delays,  covering  a  period  of  more  than 
three  years.  Appellant's  contentions  on 
this  appeal  are  all  predicated  upon  instruc- 
tions given  and  refused.  We  only  find  it 
necessary  to  consider  his  assignment  that 
the  trial  judge  erred  in  refusing  his  re- 
quested instruction  No.  9,  which  reads  as 
follows:  "If,  after  plaintiff  and  defendant 
became  engaged,  the  plaintiff  became  too  ill 
to  enter  into  the  marriage  relation,  the  de- 
fendant would  not  be  required  to  wait  an 
unreasonable  length  of  time  for  her  to  re- 
cover, and  if  you  find  from  the  evidence 
that  she  was  thus  ill,  and  that  defendant 
waited  as  long  as  was  reasonable  under  all 
the  circumstances  for  her  to  recover,  and 
she  had  not  recovered,  then  he  had  a  per- 
fect right  to  withdraw  from  the  engagement, 
and  your  verdict  should  be  for  the  defend- 
ant." This  instruction  should  have  been 
given.  Its  refusal  constituted  reversible 
error. 

When  the  parties  first  entered  into  their 
mutual  -agreement  to  marry,  plaintiff,  as 
far  as  known,  was  a  strong  and  healthy 
woman,  free  from  any  physical  ailments 
or  diseases.  Shortly  thereafter,  without 
fault  of  either  of  the  parties,  she  became 
ill,  and  was  compelled  to  submit  to  a  sur- 
gical operation,  and  for  a  long  period  of 
time  continue  under  medical  treatment. 
Appellant  contracted  to  marry  a  healthy 
woman,  and  not  an  invalid.  When  it  be- 
came manifest  that  by  reason  of  poor 
health  she  could  not  marry,  postponements 
were  made,  awaiting  her  recovery.  This 
constituted  a  modification  of  the  original 
contract,  and  imposed  upon  appellant  the 
duty  to  wait  a  reasonable  time  for  her  re- 
covery. The  agreement  still  contemplated 
that   appellant    was    to   marry   a   healthy 
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woman.  He  at  no  time  agreed  to  marry  an 
invalid,  although  he  did  agree  to  wait  a 
reasonable  time. 

Ill  health  of  one  party,  contracted  with- 
out his  or  her  fault,  after  the  original 
pronhse  to  marry,  is  a  defense  ayailable 
to  the  other  party  in  an  action  for  breach 
of  promise.  A  man  who  has  only  agreed 
to  marry  a  healthy  woman  should  not  be 
compelled  to  accept  her  as  his  wife  should 
she  become  an  invalid  before  marriage.  In 
Gring  v.  Lerch,  ]]2  Pa.  244,  250,  56  Am. 
Rep.  314,  3  Atl.  841,  843,  the  court  said: 
"A  man  does  not  court  and  marry  a  woman 
for  the  mere  pleasure  of  paying  for  her 
board  and  washing.  He  expects  and  is  en- 
titled to  something  in  return;  and,  if  the 
woman  with  whom  he  contracts  be  inca- 
pable, by  reason  of  a  natural  impediment, 
of  giving  him  the  comfort  and  satisfaction 
to  which  as  a  married  man  he  would  be 
entitled,  there  is  a  failure  of  the  moving 
consideration  of  such  contract,  and  no  court 
ought  to  enforce  it  by  giving  damages  for 
its  breach." 

Appellant  contended  that  respondent's 
long-continued  illness  unfitted  her  for  the 
marriage  relation;  that  she  had  become  a 
confirmed  invalid;  that  she  never  recovered 
her  health ;  and  that  he  should  not  be  held 
in  damages.  He  also  introduced  evidence 
which,  although  disputed,  if  accepted  as 
true,  was  sufficient  to  sustain  these  con- 
tentions. It  was  for  the  jury  to  deter- 
mine whether  respondent's  health  was  in 
fact  restored,  and  whether  appellant  had 
waited  a  reasonable  time  for  her  recov- 
ery. This  is  not  an  action  in  which  a  de- 
fendant is  pleading  his  own  illness  as  a  de- 
fense, but  one  in  which,  according  to  his 
contention,  he  is  called  upon  to  marry  an 
invalid  who  was  a  healthy  woman  when  the 
original  contract  was  made.  Under  such 
a  state  of  facts,  if  proven  to  the  satis- 
faction of  the  jury,  a  defendant  should  not 
be  held  liable  for  damages.  This  case  in 
its  facts  differs  materially  from  that  of 
Grover  v.  Zook,  44  Wash.  489,  7  L.RA, 
(N.S.)  682,  120  Am.  St.  Rep.  1012,  87 
Pac  038,  12  Ann.  Cas.  192.  We  bave  made 
an  exhaustive  examination  of  the  author- 
ities, but  find  no  similar  case.  Here  we 
have  a  plaintiff  who,  according  to  appel- 
lant's contention,  was  well  and  hearty 
when  he  agreed  to  marry  her,  but  who  had 
the  misfortune  to  incur  a  serious  and  per- 
haps permanent  illness  which  impaired 
her  physical  vigor  and  unfitted  her  for 
becoming  a  helpmeet  to  her  husband.  Yet 
she  insists  that  he  should  either  marry  her 
or  respond  in  damages.  No  court  should 
impose  any  such  obligation  upon  him.  Re- 
spondent has  been  unfortunate,  but  that 
is  not  appellant's  fault.  It  must  be  pre- 
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sumed  that  he  would  not  have  entered  into 
the  agreement  could  he  ha^  foreseen  the 
unfortunate  condition  into  which  she  has 
fallen  relative  to  her  health.  To  award 
damages  for  his  refusal  to  thereafter  marry 
her  would  be  to  make  for  him  a  con- 
tract which  he  himself  neither  made  nor 
intended  to  make.  If  her  illness  had  ex- 
isted prior  to  his  promise,  and  he  had  been 
aware  of  the  same,  a  different  question 
would  be  presented;  but  it  did  not  then 
exist.  Appellant  was  entitled  to  have  his 
evidence  submitted  to  the  jury  with  the 
instruction  requested. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 

Dunbar,  Ch.  J.,  and  Chadwick,  Mor- 
ris, and  Ellis,  XT.,  concur. 


WEST   VIRGINIA   SUPREME   COURT 
OF  APPEALS. 

JOHN  R.  BENNETT,  Plff.  in  Err., 

V. 

FEDERAL  COAL  &  COKE  COMPANY. 

(—  w.  Va.  — ,  74  S.  E.  418.) 

Interest  —  demand  for  labor  and  ma- 
terials. 

1.  As  a  general  rule,  where  plaintiff's  de- 
mand is  liquidated,  or,  if  unliquidated,  can 
be  readily  ascertained  by  computation,  in- 
terest thereon  should  be  allowed,  if  the  de- 
mand be  for  work  done  or  material  fur- 

Headnotes  by  Milleb,  J. 


Note,  —  Acceptance  of  pHnoipal  eutn  am 
affecting  the  right  to  interest. 

The  right  to  recover  interest  after  the  pay- 
ment of  the  principal  sum  due  depends  up- 
on whether  the  interest  is  due  by  the  terms 
of  the  contract,  or  whether  it  is  merely  im- 
plied and  allowed  by  way  of  damages  in  an 
action  for  the  principal.  If  interest  is  due 
by  the  terms  of  the  contract,  the  payment 
of  the  principal  is  no  bar  to  its  subsequent 
recovery,  but  if  it  is  not  due  by  the  terras  of 
the  contract,  the  payment  of  the  principal 
sum  is  a  bar  to  recovery.  It  will  be  noted 
that  the  doctrine  of  accord  and  satisfaction 
has  entered  into  this  question  and  prevented 
a  recovery  of  interest  even  where  it  is  due 
by  the  terms  of  the  contract,  and,  on  the 
other  hand,  that  where  there  is  an  agree- 
ment ^t  the  time  of  payment  that  the  ques- 
tion of  interest  should  be  afterwards  set- 
tled, the  payment  does  not  prevent  recovery 
of  interest  even  in  those  cases  in  which  it  la 
not  due  by  the  terms  of  the  contract. 

Contracts  providing  for   interest. 

In  Canfield  v.  Eleventh  School  Dist.  1» 
Conn.  529,  where  the  principal   had  been 
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nished,  from  the  date  the  labor  is  done  or 
material  furnished,  or  from  the  date  when, 
by  the  terms  of  the  contract,  payment 
should  have  been  made. 

Same  —  implied  contract. 

2.  When  there  is  no  express  contract  to 
pay  interest,  there  is  generally  an  implied 
contract  to  do  so. 

Same  —  contract  liability. 

3.  Where  the  contract  or  obligation  ex- 
pressly stipulates  for  the  payment  of  inter- 
est, the  interest  becomes  an  integral  part 
of  the  debt,  and  payment  and  acceptance  of 
the  principal  sum  will  not,  as  a  general  rule, 
defeat  a  subsequent  action  to  recover  the 
interest  not  paid,  carried  by  the  contract. 

Same  ^  penalty  ^  loss. 

4.  But  where  the  contract  does  not  so 
specifically  provide  for  payment  of  interest, 
but  the  right  thereto  is  by  an  implication, 
interest  ia  considered  as  damages,  and  not 
as  forming  the  basis  of  the  action,  and  is 
recoverable  only  along  with  the  principal 
sum  and  as  an  incident  thereto,  and  if  the 
principal  sum  be  accepted  in  settlement,  the 


right  to  the  damages  is  lost,  and  no  separ- 
ate subsequent  action  can  be  maintained 
therefor. 

Accord   —  acceptance  of   principal  «- 
waiver  of  interest. 

6.  The  old  common-law  rule  applied  in 
Nixon  V.  Kiddy,  66  W.  Va.  366,  66  S.  E.  500, 
that  payment  by  a  debtor,  and  receipt  by  the 
creditor,  of  a  less  sum  than  is  due  upon  an 
undisputed  liquidated  demand,  is  not  sat- 
isfaction of  the  debt,  although  the  creditor 
agrees  to  accept  it  as  such,  is  inapplicable 
to  a  balance  claimed  for  interest  due  by  way 
of  damages  on  an  implied  agreement  to  pay 
interest. 

Same  ^  protest  ^  effect. 

6.  The  fact  that  receipt  of  payment  with- 
out interest  may  have  been  done  under  pro- 
test of  a  creditor  will  not  change  the  legal 
effect  of  his  act  on  his  right  to  maintain  a 
subsequent  separate  suit  to  recover  the  in- 
terest. 

;(March  5,  1912.) 


paid  and  accepted  after  suit  had  been  begun, 
the  rule  is  stated,  as  in  Bennett  v.  Federal 
Coal  &  Coke  Co.,  that  if  there  was  an  ex- 
press agreement  to  pay  interest,  the  pay- 
ment of  the  principal  would  not  prevent  re- 
covery of  the  interest,  but  if  it  was  claimed 
merely  as  damages  for  the  delay  in  paying 
the  principal,  there  could  be  no  recovery. 
As  to  whether  or  not  there  was  an  express 
agreement  is  not  decided  in  this  case,  as 
there  was  another  ground  on  which  the 
court  allowed  a  recovery  of  the  interest. 

Where  the  interest  is  payable  by  the 
terms  of  the  contract,  it  becomes  an  inte- 
gral part  of  the  debt,  and  the  payment  of 
the  principal  sum  does  not  prevent  a  sub- 
sequent recovery  of  the  interest.  This  rule 
has  been  applied  and  a  recovery  of  interest 
allowed  after  the  payment  of  the  principal, 

— where  the  principal  of  an  interest- 
bearing  note  was  paid  by  the  maker.  Hob- 
bins  v.  Cheek,  32  Ind.  328,  2  Am.  Kep.  348, 
overruling  Comparet  v.  Ewing,  8  Blackf.  328, 
an  action  to  recover  interest  after  the  pay- 
ment of  a  promissory  note,  in  which  recov- 
ery was  denied.  It  does  not  appear  from 
the  report  of  the  latter  case  whether  the 
note  did  or  did  not  bear  interest; 

— where  a  county  order  which  the  treas- 
urer refused  to  pay  or  indorse,  so  that  it 
would  bear  interest,  was  afterwards  paid  by 
him  without  interest  in  obedience  to  the  or- 
der of  the  court  in  a  mandamus  proceeding. 
Marks  v.  Purdue  University,  66  Tnd.  288. 
The  action  in  this  case  was  one  for  damages, 
in  which  the  interest  was  sought  to  be  re- 
covered as  an  element  of  such  damage; 

— ^where  a  merchant  sought  to  recover  in- 
terest after  the  payment  of  the  principal 
-on  an  account  for  goods  sold  and  delivered, 
there  being  an  express  agreement  to  pay  in- 
terest. Froment  ▼.  Oltarsh,  *  60  Misc.  89, 
UN.  Y.  Supp.  657; 

— where  recovery  of  interest  on  the  prin- 
•eipal  sum  due  on  a  bond  was  sought  after 
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the  payment  of  the  principal  sum.  Kinp;  t. 
Phillips,  96  N.  C.  246,  69  Am.  Rep.  238. 

There  is  dictum  of  like  effect  in  Leighton 
V.  Leighton  Lea  Asso.  122  N.  Y.  Supp.  139. 
See  also  McKay  v.  Fee,  20  U.  C.  Q.  B.  268, 
and  Darlow  v.  Cooper,  34  Beav.  2S1. 

There  is  dictum  in  Williams  v.  Houghtal- 
ing,  3  Cow.  86,  an  action  on  a  bond  ex- 
pressly bearing  interest,  and  on  which  a 
payment  had  been  made,  to  the  effect  that 
if  the  whole  of  such  payment  had  been  ap- 
plied to  the  extinguishment  of  the  principal, 
no  interest  could  be  recovered.  This  dictum 
is  referred  to  in  Fake  v.  Eddy,  16  Wend.  76, 
as  having  been  misapplied  in  this  case.  In 
the  latter  case,  the  rule  is  laid  down  that 
where  there  is  an  express  agreement  to  pay 
interest  as  well  as  the  principal  of  the  de- 
mand, the  payment  of  the  principal  is  no 
bar  to  an  action  for  the  interest. 

In  Valentine  v.  Donohoe-Kelly  Bkg,  Co. 
133  Cal.  191,  66  Pac.  381,  where  it  was  the 
custom  of  a  bank  which  held  the  note  of  a 
partnership  indorsed  by  one  of  the  part- 
ners, to  charge  the  interest  to  the  partner- 
ship account^  it  was  held  that  such  bank 
could  not,  after  it  had  surrendered  the  note 
to  the  individual  partner  upon  payment  of 
the  principal  and  a  small  amount  of  cur- 
rent interest,  collect  any  further  interest  of 
such  individual,  under  a  Code  provision  that 
accepting  payment  of  the  whole  principal 
as  such  waived  all  claim  to  interest. 

In  Hall  V.  King,  2  Colo.  711,  where  the 
payee  of  an  interest-bearing  note  accepted 
the  payment  of  the  principal  and  surren- 
dered the  note,  on  the  express  promise  of 
the  maker  subsequently  to  pay  the  inter- 
est, it  was  held  that  the  payee  might  main- 
tain an  action  upon  such  promise  to  recover 
the  interest. 

In  Chase  ▼.  Manhardt,  1  Bland,  Ch.  333, 
there  is  dictum  to  the  effect  that  if  a  cred- 
itor receive  or  recover  his  principal. debt  in 
any  manner  so  as  not  thereby,  either  ex- 
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ERROR  to  the  Circuit  Court  for  Marion 
County  to  review  a  judgment  setting 
aside  a  verdict  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  interest  on  a  prin- 
cipal sum  for  building  certain  coke  ovens, 
audited  and  credited  by  defendant  to  plain- 
tiff.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  Powell,  O.  Powell,  and 
Scott  O.  liowe,  for  plaintiff  in  error: 

Plaintiff,  on  settlement,  was  entitled  to 
interest  on  the  principal  sum  due  him,  from 
the  time  it  became  due  and  payable  up  to 
the  time  the  notes  were  given,  December  4, 
1906. 

22  Cyc  1513,  1614,  1540;  Becker  ▼.  New 
York,  77  App.  Div.  635,  78  N.  Y.  Supp. 
1064. 


The  giving  of  a  receipt,  though  in  full, 
did  not  bar  plaintiff  from  afterwards  col- 
lecting interest. 

1  Cyc.  322;  Maslin  ▼.  Hiett,  37  W.  Va. 
15,  16  S.  E.  439;  Standard  Sewing  Mach. 
Co.  V.  Gunter,  102  Va.  568,  46  S.  E.  690; 
Lee  V.  Harlow,  76  Va.  22;  Smith  ▼.  Phillips, 
77  Va.  548;  Nixon  v.  Kiddy,  66  W.  Va. 
356,  66  S.  E.  500. 

The  interest  due  plaintiff  at  the  time  of 
the  transaction  of  December  4,  1906,  wa» 
contractual  interest;  it  should  be  regarded 
as  interest  due  by  implied  contract,  if,  in- 
deed, it  was  not  due  by  express  contract. 

22  Cyc.  1570-1572;  16  Am.  &  Eng.  Enc. 
Law,  2d  ed.  1032;  McVeigh  v.  Howard,  87 
Va.  599,  13  S.  E.  31;  Shipman  v.  Bailey, 


pressly  or  tacitly,  to  relinquish  his  claim 
to  the  interest  then  due,  he  may  sue  for  and 
recover  such  interest. 

In  Emmittsburg  R.  Co.  v.  Donoghue,  67 
Md.  383,  1  Am.  St.  Rep.  396,  10  Atl.  233, 
a  promise  to  relinquish  the  interest  upon 
the  receipt  of  the  principal  of  a  bill  was 
held  to  be  without  consideration,  and  a  re- 
covery of  the  interest  was  allowed  in  a 
separate  action,  although  the  bill  was  sur- 
rendered at  the  time  of  payment.  General- 
ly, as  to  payment  of  part  of  a  liquidated 
and  undisputed  indebtedness  as  a  consider- 
ation for  discharge  of  the  whole,  see  notes 
in  20  L.R.A.  785;  11  L.R.A.(N.S.)  3018; 
and  21  L.R.A.(N.S.)  1005,  and  specifically, 
as  to  payment  less  interest,  see  p.  789  of  the 
note  in  20  L.R.A. 

In  Eames  v.  Cushman,  135  Mass.  573, 
where  new  notes  were  given  in  renewal  of 
notes  on  which  the  interest  was  overdue, 
such  notes  not  including  this  interest,  nor 
being  received  in  satisfaction  thereof,  but 
leaving  this  question  an  open  one,  the  mak- 
er of  the  note  saying  that  he  would  make  it 
all  right  and  acknowledging  that  he  was 
legally  liable  for  the  interest,  it  was  held 
that  such  interest  could  be  recovered  either 
upon  the  theory  that  the  original  note  re- 
mained in  force,  or  upon  the  theory  that  the 
defendant  made  a  new  oral  promise  in  con- 
sideration of  the  surrender  of  the  note. 
The  former  theory  was  adhered  to  in  this 
case  and  recovery  allowed. 

In  Lumley  v.  Musgrave,  4  Bing.  N.  C.  9, 

3  Hodges,  247,  1  Jur.  799,  5  Scott.  230,  7 
L.  J.  C.  P.  N.  S.  49,  where  a  new  bill  was 
given  for  an  old,  the  new  one  being  for  the 
same  amount  as  the  old,  and  the  old  was 
left  in  the  hands  of  the  holder,  it  was  held 
that  the  inference  from  these  facts  was  that 
the  old  bill  was  left  in  the  hands  of  the 
holder  as  security  for  the  interest  which 
had  becmne  due  upon  it,  and  which  might 
become  due,  until  the  second  bill  was  paid; 
and  a  recovery  of  interest  thereon  was  al- 
lowed after  the  second  bill  was  paid.  The 
same  holding  appears  in  Lumley  v.  Hudson, 

4  Bing.  N.  C.  15,  5  Scott,  238. 

The  court  does  not  decide  this  question 
in  Hellier  v.  Franklin,  1  Starkie,  291,  but 
40  L.R.A.(N.S.) 


in  that  case  a  recovery  of  interest  was  al- 
lowed after  the  payment  of  the  principal 
of  a  bond. 

In  Watts  V.  Garcia,  40  Barb.  656,  where 
a  decedent  had  in  his  lifetime  made  an 
agreement  with  a  firm  to  make  deposits 
with  them  subject  to  his  drafts,  the  firm  to 
allow  interest  on  the  deposits  and  to  charge 
interest  on  the  drafts,  nnd  such  arrange- 
ment continued  during  the  lifetime  of  the 
decedent,  and  the  money  was  held  several 
years  after  his  death,  when  it  was  paid  to 
the  administrator,  together  with  interest 
thereon  to  the  time  of  death,  it  was  held 
that,  in  the  absence  of  a  showing  that  the 
firm  had  terminated  the  agreement  at  deaths 
interest  on  such  deposits  from  the  date  of 
death  till  the  time  of  payment,  being  due 
at  the  time  of  payment,  might  be  collected 
in  a  separate  action,  and  was  not  affected 
by  the  payment  of  the  principal. 

In  East  V.  Thornbury,  3  P.  Wms.  126,  a 
legatee  who  had  settled  with  the  personal 
representative  of  the  estate  under  the  mis- 
taken belief  that  her  legacy  was  to  bear 
interest  from  a  year  after  her  marriage, 
instead  of  from  a  year  after  the  death  of 
the  testator,  as  provided  in  the  will,  was 
held  to  have  the  right  to  recover  interest, 
although  the  legacy  had  been  paid. 

In  Stone  v,  Bennett,  8  Mo.  41,  where 
there  was  an  express  agreement  in  a  bond 
to  pay  interest,  it  was  held  that  the  interest 
might  be  recovered  after  the  principal  sum 
had  been  paid. 

No  question  seems  to  have  been  raised  aa 
to  the  effect  of  the  payment  of  the  prin- 
cipal and  the  interest  provided  thereby, 
upon  the  right  to  maintain  an  action  for 
the  recovery  of  an  additional  amount  of  in- 
terest provided  by  a  collateral  contract,  in 
Greenwood  y.  Fenton,  64  Neb.  673,  74  N. 
W.  843. 

— effect  of  accord  and  satisfaction. 

Where  there  are  eirenmstances  of  doubt 
about  recovery,  or  uncertainty  about  the 
amount  of  recovery,  and  an  agreement  is 
entered  into  to  accept  the  principal  sum  in 
satisfaction  of  the  debt,  there  is  an  accord 
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20  W.  Va.  140 ;  Cecil  ▼.  Hicks,  29  Gratt,  1, 
26  Am.  Rep.  391. 

Mr.  W.  S.  Meredith,  for  defendant  in 
error: 

There  being  no  contract  to  pay  interest, 
and  no  definite  time  fixed  when  the  pay- 
ments became  due,  it  is  clear  that  if  inter- 
est ever  attached,  it  was  merely  by  way  of 
a  damage  for  withholding  payment  after  it 
was  due. 

Farmers'  Bank  ▼.  Reynolds,  4  Rand. 
(Va.)  188;  Brewster  v.  Wakefield,  1  Minn. 
352,  Gil.  260,  69  Am.  Dec.  343;  22  Cyc. 
1572;  Graves  ▼.  Saline  County,  43  C.  C.  A. 
414,  104  Fed.  61 ;  Southern  R.  Co.  v.  Dunlop 
Mills,  22  C.  C.  A.  302,  42  U.  S.  App.  169,  76 
Fed.  606;  Smith  v.  Buffalo,  39  N.  Y.  Supp. 
881;  Fake  v.  Eddy,  16  Wend.  76;  Stewart 


y.  Barnes,  153  U.  S.  456,  38  L.  ed.  781,  14 
Sup.  Ct.  Rep.  849;  Moore  v.  Fuller,  47  N. 
C.  (2  Jones,  L.)  205;  Middaugh  v.  Elmira, 
23  Hun,  79. 

Interest  is  not  to  be  allowed  antecedent 
to  the  time  appointed  for  the  payment  of 
the  money,  without  an  express  stipulation 
to  that  effect,  mere  implication  not  being 
sufficient. 

Buchanan  v.  Leeright,  1  Hen.  &  M.  211; 
Booth  ▼.  Pittsburgh,  154  Pa.  482,  25  Atl. 
803. 

The  receipt  given  by  plaintiff  is  a  com- 
plete bar  to  his  recovery. 

Scott  V.  Norfolk  &  W.  R.  Co.  90  Va.  241, 
17  S.  E.  882;  Lee  y.  Virginia  &  M.  Bridge 
Co.  18  W.  Va.  299;  Ruby  v.  Chesapeake  & 
0.  R.  Co.  8  W.  Va.  269;  Tate  v.  Jones,  98 


and  satisfaction,  and  recovery  of  the  in- 
terest is  denied.  Thus,  in  Storch  v.  Dewey, 
57  Kan.  370,  46  Pac.  698,  where  there  was 
a  bona  fide  dispute  as  to  the  date  from 
which  interest  on  the  promissory  note  in 
question  should  be  computed,  and  an  agree- 
ment was  finally  reached  as  'to  the  amount 
to  be  paid  in  full  satisfaction  thereof,  there 
was  held  to  be  a  valid  accord  and  satisfac- 
tion, preventing  a  recovery  of  a  "balance  of 
interest  claimed  due. 

In  Tuttle  y.  Tuttle,  12  Met.  651,  46  Am. 
Dec.  701,  where  a  note  was  given  by  one  son 
to  another,  payable  at  the  decease  of  the 
father,  and  the  payee  of  the  note  was  away, 
his  whereabouts  being  unknown  to  the 
maker  for  a  number  of  years  after  the 
death  of  the  father,  and  when  he  returned 
the  principal  sum  was  paid  without  inter- 
est, it  was  held  that  a  recovery  on  the  note 
presented  a  question  of  so  much  doubt  and 
uncertainty  that,  if  the  payee  received  the 
principal  sum  with  the  understanding  that 
the  same  was  to  be  in  full  discharge  of  all 
claim  on  his  part  upon  the  note,  it  would 
constitute  a  good  defense  to  the  action. 

In  Westcott  v.  Waller,  47  Ala.  492,  where 
the  principal  and  a  part  of  the  interest  on 
a  judgment  obtained  in  the  court  of  a  state 
which  was  in  rebellion  was  paid,  a  recovery 
of  the  balance  of  the  interest  was  denied, 
on  the  theory  that  a  valid  accord  and  satis- 
faction had  been  effected  The  action  for  the 
interest  was  one  against  a  surety  on  the 
original  debt,  the  principal  and  a  cosurety 
having  become  insolvent,  and  the  defendant 
in  the  action  having  been  brought  to  the 
verge  of  insolvency,  and  there  was  held  to 
be  sufficient  doubt  as  to  the  recovery  of  the 
amount  of  the  judgment  as  to  present  a 
situation  in  which  an  accord  and  satisfac- 
tion might  be  had. 

In  Johnson  y.  Brannan,  5  Johns.  268,  it 
was  held  that  the  general  rule  that  payment 
of  a  less  sum  after  the  debt  is  due,  in  satis- 
faction of  the  debt,  is  not  good  by  way  of 
accord  and  satisfaction,  should  not  be  ap- 
plied to  an  action  on  a  promissory  note, 
where  the  payment  which  was  accepted  in 
BatiBfaeti<ni  exceeded  the  principal  sum  of 
40  L.RJL(N.S.) 


the  note,  and  fell  short  only  about  $2  of  the 
interest. 

In  State  v.  Crutchfield,  3  Head,  113, 
where  the  state  refunded  to  one  who  en- 
tered state  land  the  title  to  which  failed, 
the  amount  paid  by  such  enterer,  it  was 
held  that,  assuming  that  there  was  a  legal 
obligation  on  the  state  to  refund  the  money 
with  accruing  interest,  the  terms  of  adjust- 
ment proposed  by  the  state  to  refund  the 
amount  paid,  and  the  acceptance  by  the 
enterer  of  such  proposition,  constituted  an 
accord  and  satisfaction,  which  prevented 
the  maintenance  of  an  action  to  recover  the 
interest  thereafter.  The  decision  in  this 
case,  however,  rests  more  strongly  on  the 
proposition  that  the  state  was  not  bound 
to  refund  any  of  the  money,  and  the  volun- 
tary payment  of  the  principal  imposed  no 
obligation  to  pay  interest. 

In  Bidder  v.  Bridges,  67  L.  J.  Ch.  N.  S. 
300,  L.  R.  37  Ch.  Div.  406,  58  L.  T.  N.  S. 
650,  1  Eng.  Rul.  Cas.  393,  where  the  solicit- 
or of  plaintiff,  against  whom  the  costs  were 
taxed  in  an  action,  paid  the  amount  of 
such  costs  by  his  personal  check  to  the  de- 
fendant's solicitor,  who  thereupon  surren- 
dered the  final  certificate  with  a  receipt  of 
the  costs  indorsed  thereon,  and  such  action 
was  intended  to  settle  the  claim,  it  was 
held  that  there  could  be  no  subsequent  re- 
covery of  interest,  altliough  under  the  law 
the  costs  bear  interest.  The  decision  in 
this  case  is  placed  upon  the  ground  of  valid 
accord  and  satisfaction.  In  discussing  the 
question  of  consideration,  Cotton,  L.  J., 
states  that  the  fact  that  the  solicitor  gave 
his  check,  and  thereby  became  personally 
liable  for  the  amount  of  the  costs,  was  a 
sufficient  consideration  to  support  the  agree- 
ment. 

See  also  Henry  y.  Flagg,  13  Met.  64,  on 
theory  of  waiver. 

But  if  there  ia  not  a  valid  accord  and 
satisfaction,  there  may  be  a  recovery  of 
the  interest.  Thus  in  Beer  v.  Foakea,  L. 
R.  11  Q.  B.  Div.  221,  s.  c.  on  appeal,  L.  R. 
9  App.  Cas.  605,  54  L.  J.  Q.  B.  N.  S.  130, 
51  L.  T.  N.  S.  833,  33  Week.  Rep.  233,  1 
Eng.  Rul.  Cas.  370,  where  a  judgment  debtor 
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Va.  544,  36  S.  E.  984 ;  Fuller  y .  Crittenden, 
9  Conn.  401,  23  Am.  Dec.  364. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  brings  error  to  the  judgment  be- 
low, setting  aside  the  verdict  in  his  favor 
and  awarding  defendant  a  new  trial. 

The  suit  was  in  assumpsit,  and  except 
one  item,  "to  one  dump  cart,  $50,"  the  pur- 
pose of  the  suit  is  to  recover  interest  on  the 
principal  sum,  $21,085.00,  for  building  cer- 
tain coke  ovens,  during  the  year  1905-06, 
audited  and  credited  by  defendant  to  plain- 
tiff, some  months  prior  to  payment. 

The  correctness  of  the  judgment  below 
and  the  rulings  of  the  court  on  the  trial, 
and  in  the  giving  and  refusing  of  instruc- 


tions to  the  jury,  for  the  most  part,  depend 
upon  the  effect  of  a  settlement  made,  De- 
oember  4,  1906,  and  the  following  receipt, 
then  executed  and  delivered  by  plaintiff  ta 
defendant,  as  follows: 

Pittsburg,  Pa.,  Dec.  4th,  1906. 
Received  of  Federal  Coal  &  Coke  Com- 
pany twenty-one  thousand  six  hundred  nine- 
ty-five dollars  in  form  of  2-6  mo.  notes  for 
$10,000,  each,  and  check  for  $1,695  in  set- 
tlement of  account.    $21,695. 

John  R.  Bennett. 

It  is  conceded  that  the  notes  and  the 
check  receipted  for  cover  the  exact  amount 
of  the  principal,  and  $610  included  in  the 
check  for  interest  on  the  notes  from  their 


entered  into  an  agreement  with  his  creditor 
to  pay  a  certain  sum  on  the  judgment,  and 
the  balance  by  instalments,  the  creditor 
agreeing  not  to  take  any  action  on  the  judg- 
ment, it  was  held  that  the  creditor  might, 
after  the  principal  sum  had  been  paid,  re- 
cover interest  and  issue  execution  therefor 
on  his  judgment,  as  there  was  no  considera- 
tion for  the  agreement  not  to  do  so. 

In  Barron  v.  Vandvert,  13  Ala.  232, 
where  a  part  of  the. principal  of  a  promis- 
sory note  was  paid  on  the  express  promise 
of  the  payee  to  release  the  maker  thereof 
from  payment  of  interest,  there  was  held 
not  to  be  a  sufficient  consideration  for  such 
promise,  and  recovery  of  the  interest  was 
allowed. 

— effect  of  statute  providing  for  interest. 

Where  the  obligation  is  one  that  by  stat- 
ute bears  interest,  some  courts  regard  this 
as  an  equivalent  of  contractual  interest, 
and  therefore  allow  a  recovery,  even  though 
the  principal  sum  has  been  paid,  while  oth- 
ers regard  it  in  the  nature  of  damages,  and 
refuse  recovery  after  the  payment  of  the 
principal  sum.  Thus,  in  Devlin  v.  New 
York,  131  N.  Y.  323,  30  N.  E.  45,  recovery 
of  interest  was  allowed  after  the  payment 
of  an  award  for  land  taken  in  eminent  do- 
main proceedings,  where  the  statute  pro- 
vided for  interest. 

And  in  Smith  v.  Buffalo,  39  N.  Y.  Supp. 
881,  where  the  payment  of  claims  for  sewer 
repairs  was  delayed  and  finally  paid  with- 
out interest,  and  the  city  charter  provided 
for  interest  in  such  cases,  it  was  held  that 
there  m^eht  be  a  recoverv  of  the  interest. 

In  Hobbs  v.  United  'States,  19  Ct.  CI. 
220,  a  statute  providing  for  interest  in  cer- 
tain cases  of  appeal  from  decisions  on 
claims  against  the  United  States  was  held 
to  be  so  far  contractual  as  to  authorize  a 
recovery  of  interest  by  such  a  claimant 
after  the  payment  of  the  principal  sum.  In 
this  case  the  claimant  demanded  the  whole 
sum  due,  inchidine^  interest,  but  when  he 
was  informed  that  the  appropriation  was 
short,  he  took  the  amount  of  the  principal. 

In  Bowen  v.  Minneapolis,  47  Minn.  115, 
40  L.R.A.(N.S.) 


28  Am.  St.  Rep.  333,  49  N.  W.  683,  where 
certain  claims  against  a  city,  invalid  be- 
cause of  the  failure  regularly  to  enter  into 
a  contract,  were  legalized  by  an  act  of  the 
legislature,  and  the  city  authorized  and 
empowered  to  pay  the  same  with  interest 
thereon,  and  the  city  council,  believing  it 
within  its  discretion  to  pay  or  refuse  to  pay 
the  claims,  when  in  fact  the  statute  was 
mandatory,  ordered  the  principal  paid,  the 
acceptance  of  this  principal  by  the  con- 
tractor did  not  preclude  the  maintenance  of 
a  separate  action  by  him  for  the  recovery 
of  the  interest. 

On  the  contrary,  in  Ludington  v.  Miller, 
6  Jones  &  S.  478,  where  a  statute  gave  in- 
terest on  the  amount  of  a  recovery  in  an 
action  for  'death,  to  be  computed  from  the 
date  of  death,  the  statute  was  held  to  de- 
clare a  rule  of  damages  by  which  the 
amount  of  a  verdict  might  be  increased, 
and  did  not  present  an  element  of  contract 
with  reference  to  such  interest;  therefore 
recovery  of  the  interest  was  denied  after 
payment  of  the  principal  sum  by  way  of 
compromise  to  the  suit. 

The  same  view  is  taken  in  Brady  v.  New 
York,  14  App.  Div.  152,  43  N.  Y.  Supp.  452, 
where  it  is  stated  that  interest  provided 
by  statute  is  recoverable,  not  by  virtue  of 
a  contract,  but  in  the  nature  of  damages 
for  nonpayment  of  the  debt,  hence  there  can 
be  no  recovery  after  the  judgment  has  been 
satisfied  in  full  and  a  satisfaction  under 
seal  given. 

A  statute  fixing  the  legal  rate  of  interest 
and  providing  what  obligations  shall  bear 
interest  does  not  make  interest  contractual, 
so  that  it  may  be  recovered  after  payment 
of  the  principal.  Graveson  v.  Odd  Fellows' 
Temple  Co.  6  Ohio  S.  &  C.  P.  Dec.  287. 

Under  a  statute  providing  that  if  a  bank 
refuses  to  pay  a  deposit  on  demand,  the 
depositor  is  entitled  to  receive  and  recover 
interest  on  the  same  at  the  rate  of  12  per 
cent  per  annum,  it  was  held,  in  Potomac 
Co.  v.  Union  Bank,  3  Cranch,  C.  C.  101, 
Fed.  Cas.  No.  11.318,  where  a  bank  had  so 
refused  to  pay  a  deposit  and  suit  was  there- 
upon begun,  whereupon  the  bank  paid  the 
deposit   with    0   per    cent    interest,    which 
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date  to  date  of  maturity,  and  that  nothing 
was  included,  or  intended  to  be  included, 
for  interest  prior  to  the  date  of  the  receipt 
and  settlement.  The  interest  which  the 
plaintiff  sues  for  in  this  action  is  the  inter- 
est which  he  claims  accrued  to  him  on  the 
principal  sum  from  April  1,  1906,  when  he 
alleges  the  principal  sum  should  have  been 
paid,  and  the  date  of. his  receipt  and  settle- 
ment, claiming  to  have  accepted  the  notes 
and  check  under  protest,  and  with  the  un- 
derstanding on  his  part  that  the  prior  in- 
terest was  to  be  adjusted  between  him  and 
the  president  of  the  defendant  company, 
when  he  should  recover  from  his  then  ill- 
ness, and  be  able  to  attend  to  business. 
The  president  died  a  few  days  afterwards. 


and  the  interest  was  never  adjusted,  where- 
fore this  suit. 

Refusing  plaintiff's  two  instructions  em- 
bodying the  contrary  proposition,  the  court 
below  on  the  trial,  at  the  instance  of  de- 
fendant and  over  the  objection  of  plaintiff, 
instructed  the  jury,  in  substance,  that  if 
they  believed  from  the  evidence  that  plain- 
tiff and  defendant  made  a  settlement  on 
December  4th,  1906,  and  that  the  plaintiff 
accepted  from  the  defendant  the  two  notes 
(or  $10,000  each,  and  the  check  or  voucher 
for  $1,695,  and  thereupon  signed  and  deliv- 
ered to  the  defendant  the  receipt  above  men- 
tioned, plaintiff  was  not  entitled  in  this 
action  to  recover  any  interest  theretofore 
accrued  on  the  items  and  amount  therein 
lettled,  and  that  he  was  estopped  from  re- 


amount  was  accepted  by  the  depositor,  that 
such  payment  and  acceptance  prevented  a 
recovery  of  the  remainder  of  the  interest. 
See  also  National  Bank  v.  Mechanics' 
Nat  Bank,  94  U.  S.  437,  24  L.  ed.  176;  see 
Re  John  Osborn's  •  Sons  &  Co.  29  L.R.A. 
(NJS.)  887,  100  C.  C.  A.  392,  177  Fed.  184; 
Johnson  v.  Tuttle,  17  Abb.  Pr.  316. 

Contracts  not  expressly  providing  for  in- 
terest. 

The  distinction  between  interest  in  the 
nature  of  damages,  and  interest  due  by 
implied  agreement  based  on  the  presumed 
intention  of  the  parties,  for  which  plain- 
tiff's counsel  argued  in  Bennett  v.  Federal 
Coal  &  Coke  Co.,  and  which  as  a  logical 
proposition  apparently  met  the  approval  of 
two  members  of  the  court,  has  received 
little  or  no  sanction  from  the  cases  within 
the  scope  of  the  present  note.  But  for  the 
sake  of  its  possible  value  in  the  future  con- 
sideration of  .the  subject,  an  attempt  has 
been  made  to  indicate  the  nature  of  the 
claims  in  the  individual  cases  sufficiently 
to  indicate  to  what  extent  the  actual  re- 
sults may  be  harmonized  with  the  suggested 
distinction,  and  to  what  extent  they  neces- 
sarily involve  the  repudiation,  or  at  least 
the  ignoring,  thereof. 

Where  the  contract  is  silent  as  to  inter- 
est, so  that  if  it  can  be  recovered  at  all, 
it  is  as  an  incident  of  such  debt  and  only 
as  damages  to  make  the  creditor  g^od  for 
the  loss  he  has  sustained  by  reason  of  the 
breach  or  default,  an  action  to  recover  it 
cannot  be  maintained  after  payment  of  the 
principal,  as  such  interest  cannot  exist 
without  the  debt,  and,  the  debt  being  extin- 
guished, the  right  to  claim  interest  must 
necessarily  be  extinguished  also. 

This  rule  has  been  applied,  and  recovery 
of  the  interest  denied  siter  payment  of  the 
principal, 

— ^where  a  shipper  was  seeking  to  recover 
interest  on  the  amount  of  a  claim  which 
had  been  paid  him  by  a  carrier  for  loss  of 
goods.  Louisville  &,  N.  K.  Co.  v.  Alford  & 
Co.  5  Ga.  App.  428,  63  S.  E.  524; 

— ^where  a  legatee  was  seeking  to  recover 
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interest  from  and  after  a  year  from  the 
date  of  the  testatrix's  death,  on  a  legacy 
which  had  previously  been  paid.  American 
Bible  Soc.  v.  Wells,  68  Me.  572,  28  Am. 
Rep.  82.  Compare  with  East  v.  Thombury 
3  P.  Wms.  126,  where  interest  was  provided 
in  the  will; 

— ^where  a  widow  was  claiming  interest 
on  a  legacy  left  lier  by  the  will  of  her  late 
husband,  after  such  legacy  had  been  paid. 
Re  Hodgman,  140  N.  Y.  421,  35  N.  E.  660; 

— ^where  a  person  was  seeking  to  recover 
interest  on  an  unliquidated  demand  for 
board,  which  had  been  paid  after  suit  be- 
gun.   Simmons  v.  Almy,  103  Mass.  33; 

— ^where  a  lessor  was  seeking  to  recover 
interest  on  a  claim  for  rent,  the  principal  of 
which  had  been  paid  him  after  suit  was 
begun.  Davis  v.  Harrington,  160  Mass.  278, 
35  N.  E.  771.  A  similar  holding  appears  in 
Crane  v.  Brooks,  189  Mass.  228,  75  N.  E. 
710,  an  action  on  an  account; 

— ^where  a  depositor  was  seeking  to  re- 
cover interest  on  a  deposit  which  had  previ- 
ously been  paid  him.  Forschirm  v.  Me- 
chanics' &  T.  Bank,  137  App.  Div.  149,  122 
N.  Y.  Supp.  168; 

— where  a  depositor  was  seeking  to  re- 
cover interest  on  a  deposit  made  with  a 
bank  in  the  usual  manner,  payment  of 
which  on  the  first  presentation  of  check 
and  demand  of  payment  was  refused  on  ac- 
count of  the  bank  having  been  summoned 
as  garnishee  in  an  action  against  the  de- 
positor, but  which  was  subsequently  paid 
and  accepted  by  him  without  demand  for 
interest.  Arnold  v.  Sedalia  Nat.  Bank,  100 
Mo.  App.  474,  74  8.  W.  1038; 

— ^where  a  county  was  seeking  to  recover 
interest  of  the  county  treasurer,  who  had 
defaulted  in  the  payment  of  the  county 
funds  to  his  successor,  but  who  had  finally 
paid  the  principal  amount  and  received  a 
receipt.  Maloy  v.  Bernalillo  County,  10  N. 
M.  638,  52  L.R.A.  126,  62  Pac.  1106.  The 
court,  in  this  case,  notes  that  there  is  no 
specific  provision  of  the  statute  making  the 
funds  bear  interest; 

— where  the  board  of  freeholders  of  a 
county  were  seeking  to  recover  interest  on 
a  sum  of  money  which  the  county  collector 
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covering  any  such  interest  in  the  absence 
of  an  express  contract  on  the  part  of  the 
defendant  to  pay  the  same,  made  before  or 
at  the  time  of  said  settlement. 

It  is  not  pretended  or  proven  that  there 
was  any  such  express  contract.  Plaintiff 
relies  solely  on  an  implied  promise  to  pay 
interest  from  April  1st,  1906,  the  latest 
date  when,  by  the  terms  of  his  contract  as 
he  claims  it,  estimates  were  to  have  been 
furnished  him,  and  the  estimates  or  princi- 
pal sums  paid. 

The  general  rule  of  law  in  this,  as  in 
other  jurisdictions,  undoubtedly  is  that 
where  the  demand  of  the  plaintiff  is  liqui- 
dated, or,  if  unliquidated,  can  be '  readily 
ascertained  by  computation,  as  in  this  case, 
interest  thereon  will  be  allowed,  if  the  de- 


mand is  for  work  done  or  material  fur- 
nished, from  the  time  the  material  is  fur- 
nished or  work  completed,  or  from  the  time- 
when,  by  the  terms  of  the  contract,  payment 
should  have  been  made.  22  Cyc.  1513,  1514^ 
1540,  1543;  Becker  v.  New  York,  77  App. 
Div.  636,  78  N.  Y.  Supp.  1064.  It  is  equally 
well  settled,  as  shown  by  the  authorities^ 
cited,  that  when  there  is  no  express  contract 
to  pay  interest,  there  is  an  implied  contract 
to  do  so.  Chapman  v.  Shepherd,  24  Gratt. 
377;  Roberts  v.  Cocke,  28  Gratt.  207;  Cecil 
V.  Deyerle,  28  Gratt.  776;  McVeigh  v.  How. 
ard,  87  Va.  603,  13  S.  E.  31;  Kent  v.  Kent, 
28  Gratt.  840;  Cecil  v.  Hicks,  29  Gratt.  1, 
26  Am.  Rep.  391: 

But  what  is  the  relationship  of  the  inter- 
est to  the  principal?    Is  the  interest  a  part 


had  used  and  afterwards  repaid.  Somerset 
County  V.  Veghte,  7  N.  J.  L.  J.  145; 

— where  an  action  for  wrongful  death 
had  been  settled  and  the  amount  of  the  set^ 
tlement  paid  after  suit  begun,  and  subse- 
quently the  plaintiff's  counsel  became  aware 
of  a  statutory  provision  allowing  interest 
from  the  time  of  death,  and  were  seeking 
to  have  judgment  entered  for  the  amount 
of  the  settlement  and  interest,  and  execution 
issued  for  the  interest.  Ludington  v.  Mil- 
ler, 6  Jones  &  S.  478; 

— where  a  creditor  was  seeking  to  re- 
cover of  a  city  interest  on  a  debt  contracted 
by  the  commissioner  of  charity  of  such  city, 
which  debt  had  been  paid  by  the  city  with 
the  understanding  that  the  sum  was  to  be 
paid  as  principal  and  in  full  of  all  claims, 
and  that  the  claim  for  interest  should  be 
waived.  Tenth  Nat.  Bank  v.  New  York,  4 
Hun,  429; 

— ^where  a  railroad  company  was  seeking 
to  recover  interest  on  a  subscription  to  its 
stock  which  had  been  paid  by  the  subscriber 
after  default,  without  anything  being  said 
as  to  interest.  Southern  C.  R.  Co.  v.  Mora- 
via, 61  Barb.  180; 

— ^where  property  owners  who  had  been 
paid  an  amount  awarded  them  for  prem- 
ises taken  in  opening  a  street  were  seeking 
to  recover  interest  Gillespie  v.  New  York, 
3  Edw.  Ch.  512.  It  was  further  held  in 
this  case  that  the  defendants  were  not  lia- 
ble for  interest  in  any  event  on  account  of 
pending  litigation; 

— ^where  the  personal  representative  of  a 
deceased  property  owner  was  seeking  to 
recover  interest  on  an  award  for  damages 
incurred  by  reason  of  the  widening  of  the 
street,  which  had  been  paid  the  decedent  in 
her  lifetime  as  in  full  payment  of  the  ac- 
count Cutter  V.  New  York,  92  N.  Y.  166. 
This  case  is  followed  in  McCreery  v.  Day, 
119  N.  Y.  3.  6  L.R.A.  603,  16  Am.  St  Rep. 
793,  23  N.  E.  198  (interest  claimed  after 
payment  of  a  sum  of  money  due  under  a 
contract) ; 

— ^where  the  executors  of  the  lessor  of  a 
eoal  mine  were  seeking  to  recover  interest 
on  quarterly  instalments  of  royalties  for  an 
amount  of  coal  mined  in  excess  of  an  agreed 
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amount,  which  were  not  always  promptly 
paid,  but  which  had  been  paid  in  full  and 
without  interest  and  accepted  by  the  lessor. 
Waller  v.  Kingston  Coal  Co.  191  Pa.  193,. 
43  Atl.  235; 

— where  a  city  was  seeking  to  recover 
interest  on  quarterly  instalments  of  rent 
due  it  on  the  lease  of  a  railroad,  such  install 
ments  having  been  paid,  but  not  at  the  time 
due.  Thomas  v.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  81  Fed.  911.  The  construction  put 
upon  this  lease  in  the  subsequent  part  of 
the  opinion,  however,  is  that  no  interest 
was  due,  so  it  is  doubtful  if  the  above  i» 
more  than  dictum; 

^  — ^where,  in  an  action  to  recover  of  the 
city  for  electric  lighting,  judgment  was  en- 
tered for  the  part  admitted  by  the  answer 
of  the  city  to  be  due,  and  this  sum  after- 
wards paid,  and  the  electric  light  company 
was  seeking  to  recover  interest  on  this 
amount  in  the  action  for  the  balance. 
Bronx  Gas  &  Electric  Co.  v.  New  York,  29 
Misc.*  402,  60  N.  Y.  Supp.  548; 

— ^where  it  was  sought  to  recover  interest 
on  an  account  after  payment  of  principal 
sum.    Tiilotson  v.  Preston,  3  Johns.  229; 

— ^where  a  person  was  seeking  to  recover 
interest  on  money  due  on  account  of  chat- 
tels sold,  which  money  had  been  paid  him 
after  some  delay.  Abbott  v.  Wilmot,  22 
Vt  437; 

— ^where  a  wife  was  seeking  to  recover  of 
her  husband's  estate  interest  on  a  sum  of 
money  belonging  to  her,  which  had  been  in 
possession  of  her  husband  during  his  life- 
time and  had  been  repaid  without  interest. 
Re  Smith,  1  Misc.  253,  22  N.  Y.  Supp. 
1085; 

— where  a  contractor  was  attempting  to 
secure  interest  in  a  sum  of  money  retained 
by  a  city  to  secure  the  performance  of  a 
contract,  after  such  sum  had  been  paid  him 
and  a  release  given.  0*Rourke  v.  New  York, 
130  App.  Div.  673,  115  N.  Y.  Supp.  398; 

— ^where  a  contractor  was  seeking  to  re- 
cover interest  on  instalments,  the  payment 
of  which  was  delayed  after  they  were  due^ 
but  which  was  finally  made.  Graveson  ▼• 
Odd  Fellows  Temple  Co.  6  Ohio  S.  &  C.  F* 
Dec.  287; 
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of  the  debt,  or  only  an  incident  to  it,  recoT- 
erable  along  with  the  debt,  or  by  way  of 
damages  for  the  wrongful  detention  thereof  7 
On  the  proper  answer  to  these  questions  de- 
pends the  answer  to  the  question  above  pro- 
pounded, What  is  the  legal  effect  of  the  re- 
ceipt given  in  December,  1906  ? 

The  authorities  we  believe  to  be  uniform 
in  holding  that  where  the  contract  or  obli- 
gation to  pay  money  bears  interest  on  its 
face  by  express  stipulation,  the  interest  be- 
comes an  integral  part  of  the  debt,  as  much 
so  as  the  principal  itself.  16  Am.  &  Eng. 
Enc.  Law,  1032;  22  Cyc.  1670,  and  authori- 
ties cited  in  note  78,  and  the  Virginia  au- 
thorities above  cited.  At  least  payment  of 
the  principal  sum  will  not  defeat  a  subse- 
quent action  to  recover  the  balance  for  in- 


terest carried  by  the  contract.  22  Cyc.  570, 
671,  and  notes;  16  Am.  &  Eng.  Enc.  Law, 
1033. 

But  the  contract  we  have  here  is  one 
which  does  not  bear  interest  on  its  face; 
there  is  only  an  implied  contract  to  pay 
interest.  What  is  the  relationship  of  inter- 
est to  principal  in  such  cases?  It  is  a  mere 
incident  to  the  demand,  and  recoverable  only 
in  an  action  on  the  demand  itself,  and  by 
way  of  damages  for  the  wrongful  detention 
of  the  money,  as  counsel  for  defendant  con- 
tend; or  is  it,  as  in  the  case  of  an  express 
contract,  an  integral  part  of  the  debt,  re- 
coverable by  separate  action  after  payment 
of  the  principal,  as  is  argued  by  counsel  for 
plaintiff?    This  is  the  pivotal  question. 

For  the  proposition  that  interest  on  an 


— where  the  holder  of  interest  coupons 
on  county  bonds  was  seeking  to  recover  in- 
terest after  the  coupons  had  been  paid*  and 
surrendered.  Graves  v.  Saline  County,  43 
C.  C.  A.  414,  104  Fed.  61; 

— ^where  a  person  who  had  furnished  sup- 
plies to  a  railroad  was  seeking  to  intervene 
in  an  action  to  foreclose  a  mortgage  on  the 
railroad  property,  and  recover  interest  on 
the  amount  due  for  such  supplies,  after  the 
same  had  been  paid  in  full  by  the  receiver. 
Southern  R.  Co.  v.  Dunlop  Mills,  22  C.  C.  A. 
302,  42  U.  S.  App.  169,  76  Fed.  605; 

— where  an  importer  was  seeking  to  re- 
cover interest  on  a  sum  of  money  which  had 
been  illegally  exacted  of  him  for  duties, 
after  the  same  had  been  repaid  to  him  and 
accepted  without  interest,  although  he 
claimed  interest  at  the  time  of  the  pay- 
ment, but  the  government  authorities  took 
the  position  that  there  was  no  appropriation 
available  for  the  payment  of  interest  in  such 
cases.  Bidwell  v.  Preston,  88  C.  C.  A.  19, 
160  Fed.  663;  Riley  ▼.  Maxwell,  4  Blatchf. 
237,  Fed.  Cas.  No.  11,838; 

— where  a  person  was  seeking  to  recover 
interest  on  an  amount  of  money  illegally 
exacted  of  him  by  the  government  for  inter- 
nal revenue  taxes,  after  the  amount  had 
been  refunded.  Stewart  v.  Barnes,  153  U.  S. 
456,  38  L.  ed.  781,  14  Sup.  Ct.  Rep.  849; 

— ^where  a  railroad  company  was  seeking 
to  recover  interest  on  a  judgment  against 
the  United  States,  after  it  had  accepted  pay- 
ment of  the  principal  due  on  such  judgment, 
under  an  act  of  Congress  appropriating  a 
sum  equal  to  the  principal  and  declaring 
that  sum  was  to  be  in  full  satisfaction  of 
such  judgment.  Pacific  R.  Co.  v.  United 
States,  158  U.  S.  118,  39  L.  ed.  918,  16  Sup. 
Ct  Rep.  766; 

— ^where  interest  was  sought  in  a  bond 
which  had  been  paid  some  time  after  it  was 
due.    Dixon  v.  Parkes,  1  Esp.  110; 

— where  the  oliligee  in  a  bond  was  seeking 
to  recover  interest  on  the  principal  sum, 
which  had  been  paid  him,  the  obligor  re- 
fusing to  pay  interest  and  agreeing  to  leave 
his  liability  for  interest  to  arbitration. 
Moore  v.  Fuller,  47  N.  C.  (2  Jones,  L.)  205. 

There  are  dicta  of  like  effect  in  Hamilton 
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V.  Van  Rensselaer,  43  N.  Y.  244;  Roberts  ▼. 
Brandies,  44  Hun,  468;  Hedden  Constr.  Ca 
V.  Proctor  &  G.  Co.  62  Misc.  129,  114  N.  Y. 
Supp.  1103. 

In  Chandler  ▼.  People's  Sav.  Bank,  61  Cal. 
401,  where  parties  had  settled  mutual  ac- 
counts without  charging  interest,  and  the 
one  to  whom  a  balance  was  found  due  had 
accepted  payment  by  note  and  mortgage,  it 
was  held  that  the  court  would  not  go  be- 
hind such  settlement  for  the  purpose  of  al- 
lowing interest  to  the  party  who  gave  the 
note,  in  order  to  reduce  the  amount  thereof* 

In  Vider  ▼.  Chicago,  164  111.  354,  45  N. 
E.  720,  affirming  60  111.  App.  595,  recovery 
of  interest  was  denied  after  the  payment  of 
the  principal  sum  to  a  contractor  who  was 
to  be  paid  from  special  assessments,  which 
the  city  delayed  in  collecting  for  a  year. 
There  was  no  discussion  in  this  case,  how- 
ever,  as  to  the  effect  of  payment,  but  the 
decision  is  placed  on  other  grounds.  In  the 
opinion  of  the  appellate  court,  there  is  a 
statement  to  the  effect  that  the  majority  of 
that  court  were  of  the  opinion  that  the  re- 
ception by  the  contractor  of  the  principal 
sum  precluded  the  recovery  of  anything 
more. 

In  Milliken  ▼.  Southgate,  26  Me.  42#, 
where  a  person  received  a  certain  sum  of 
money  on  agreement  to  repay  it  if  it  was 
found,  upon  the  settlement  of  a  concern, 
that  he  was  not  entitled  to  hold  the  sum, 
and  on  such  settlement,  such  sum  was  re- 
paid without  any  statement  as  to.  interest, 
it  was  held  that  there  could  be  no  recovery 
of  interest,  since  there  had  been  no  express 
promise  to  pay  interest  and  no  breach  of 
contract  that  could  authorize  an  award  by 
way  of  damages.  A  parol  promise  to  pay 
interest  which  was  set  up  in  this  case  was 
held  to  be  without  consideration,  and  there- 
fore ineffectual. 

In  Bobbins  Cordage  Co.  v.  Brewer,  4» 
Me.  481,  where  an  account  between  the  par- 
ties had  been  settled  by  giving  in  payment 
a  promissory  note,  it  was  held  that  there 
could  be  no  recovery  of  interest  thereafter. 
It  is  further  stated  in  the  opinion  in  this 
case  that  there  was  not  sufficient  evidence 
to  authorize  a  recovery  of  interest  on  the 
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implied  contract  is  a  mere  incident  to  the 
debt,  and  that  after  payment  of  the  princi- 
pal interest  cannot  be  recovered  by  separate 
action,  defendant's  counsel  rely  upon  the 
following  authorities:  Brewster  ▼.  Wake- 
field, 1  Minn.  352,  Gil.  260,  69  Am.  Dec. 
343;  Graves  ▼.  Saline  County,  43  C.  C.  A. 
414,  104  Fed.  61;  Southern  R.  Co.  v.  Dun- 
lop  Mills,  22  C.  C.  A.  302,  42  U.  S.  App. 
169,  76  Fed.  505;  Smith  T.  Buffalo  (Sup.) 
39  N.  Y.  Supp.  881;  Fake  v.  Eddy,  15  Wend. 
76;  Stewart  v.  Barnes,  153  U.  S.  466,  38  L. 
ed.  781,  14  Sup.  Ct.  Rep.  849,  and  the 
leading  case  of  Moore  v.  Fuller,  47  N.  C.  (2 
Jones,  L.)  205,  a  North  Carolina  case,  and 
22  Cyc.  1572,  1573. 

These  authorities  fully  support  the  prop- 
osition    contended     for.     In     Stewart     v. 


Barnes,  158  U.  S.  456,  38  L.  ed.  781,  14 
Sup.  Ct.  Rep.  849,  Judge  Shiras  says :  "In- 
terest in  such  cases  is  considered  as  dam- 
ages, and  does  not  form  the  basis  of  the 
action,  but  is  an  incident  to  the  recovery  of 
the  principal  debt.  The  right  of  action  is 
the  right  to  compel  the  payment  of  the 
money  which  is  being  retained.  When  he 
who  has  the  right  commences  an  action 
for  its  enforcement,  he  at  the  same  time  ac- 
quires a  subordinate  right,  incident  to  the 
relief  which  he  may  obtain,  to  demand  and 
receive  interest.  If,  however,  the  principal 
sum  has  been  paid,  so  that,  as  to  it,  an 
action  brought  cannot  be  maintained,  the 
opportunity  to  acquire  a  right  to  damages 
is  lost." 
Plaintiff's  counsel  reply  that  in  the  ap- 


accounty  even  if  there  had  been  no  settle- 
ment. There  is  diotum  of  like  effect  in 
Howe  V.  Bradley,  19  Me.  31. 

In  Talbot  v.  Bay  City,  71  Mich.  118,  38 
N.  W.  890,  a  writ  of  mandamus  to  compel 
a  city  to  pay  interest  on  certain  orders  giv- 
en for  paving  work,  after  the  orders  had 
been  paid  without  interest  and  accepted  by 
the  relators,  was  refused,  where  there  was 
no  promise  to  pay  interest  in  the  orders  or 
no  statutory  authority  authorizing  the 
payment  of  such  interest. 

In  Consequa  v.  Fanning,  3  Johns.  Ch.  587, 
it  was  held  that  an  account  between  par- 
tics  which  had  been  settled  and  the  balance 
paid  would  not  be  opened  up.  in  the  absence 
of  evidence  warranting  a  contrary  finding, 
since  the  receipt  of  the  balance  is  good  proof 
that  no  interest  was  due  by  the  course  of 
dealing,  or  that  it  was  received  or  waived. 

In  Middaugh  v.  Elmira,  23  Hun,  79,  it  was 
held  that  there  could  be  no  recovery  of  in- 
terest on  an  order  drawn  on  a  city  treasur- 
er, after  payment  of  the  principal,  not- 
withstanding the  holder  expressly  reserved 
the  right  to  claim  interest,  and  would  not 
have  surrendered  the  order  if  he  had  known 
that  he  was  thus  losing  his  right  to  claim 
interest. 

In  Re  Smith,  1  Misc.  253,  22  N.  Y.  Supp. 
1085,  it  was  held  that  a  wife  could  not  re- 
cover interest  from  her  husband's  estate  on 
a  sum  of  money  which  had  been  in  posses- 
sion of  the  husband,  but  which  had  been 
repaid  to  the  wife,  in  absence  of  an  express 
agreement  to  pay  interest. 

In  Bronner  Brick  Co.  v.  M.  M.  Cauda  Co. 
18  Misc.  681,  42  N.  Y.  Supp.  14,  an  action 
an  account  for  goods  sold  and  delivered, 
where  the  balance  of  the  account  was  paid 
after  action  was  begun,  the  rule  is  stated 
that  such  payment  extinguishes  all  claims 
for  interest  unless  there  is  an  agreement 
that  it  should  not  so  bar  the  claim. 

In  Bloodgood  v.  United  States,  39  Ct. 
CI.  69,  where  part  of  a  judgment  obtained 
against  the  United  States  was  stated  by 
the  attorney  general  in  his  report  of  the 
same  to  Congress  as  being  invalid,  and 
thereupon  Congress  made  an  appropriation 
for  the  payment  of  the  balance,  which  was 
40  L.R.A.(N.S.) 


paid  and  received  by  the  judgment  creditor 
m  satisfaction  thereof,  it  was  held  that 
such  judgment  creditor  could  not,  after  a 
subsequent  payment  of  the  invalid  part  of 
such  judgment,  recover  interest  on  such  in- 
valid part,  as  the  payment  thereof  was  a 
gratuity,  and,  in  the  absence  of  express  au- 
thority therefor,  no  interest  could  be  re- 
covered. 

Recovery  of  interest  was  denied  in 
Churcher  v.  Stringer,  2  Barn,  k  Ad,  777, 
1  Dowl.  P.C.  332,  9  L.  J.  K.  B.  318,  where 
the  principal  sum  due  on  an  award  was  paid 
sometime  after  the  same  became  due,  but 
the  decision  in  this  case  was  placed  express- 
ly on  the  manner  in  which  it  was  sought  to 
recover  the  interest,  the  action  being  one 
by  motion  for  an  attachment.  In  the  course 
of  the  opinion,  the  court  states  that  interest 
as  well  as  principal  may  be  recovered  in  an 
action,  but  on  motion  the  principal  onlyl 

The  rule  that  payment  of  the  principal 
sum  extinguishes  the  claim  for  interest  was 
applied  in  Johnson  v.  District  of  Columbia, 
31  Ct.  CI.  395,  where  Congress  changed  a 
rule  by  which  the  compensation  of  contract- 
ors was  estimated,  thereby  extinguishing  a 
counterclaim  which  the  District  of  Columbia 
was  seeking  to  exercise  against  a  claim  of  a 
contractor,  and  it  was  held  that  interest 
on  the  counterclaim  up  to  the  passage  of  the 
act  by  which  it  was  extinguished  could  not 
be  allowed. 

In  Bond  v.  Cutler,  10  Mass.  419,  it  was 
held  that  no  action  could  be  maintained  on 
an  appeal  bond  after  the  satisfaction  of  the 
judgment  appealed  from,  by  execution  there- 
on, for  interest  from  the  rendition  of  such 
judgment  to  its  discharge,  where  there  was 
no  stipulation  in  the  bond  requiring  interest 
to  be  paid.  A  similar  holding  appears  in 
Gage  V.  Gannett,  11  Mass.  217,  an  action 
on  the  bond  of  a  county  officer  conditioned 
on  payment  of  money  received  by  him. 

In  Snowden  v.  Thomas,  4  Harr.  k  J.  335, 
where  a  debt  due  from  a  partnership  to  the 
heirs  of  a  deceased  partner  was  paid  with- 
out interest,  and  a  receipt  in  full  of  all 
claims  taken,  it  was  held  that  there  could 
be  a  recovery  of  the  interest  in  equity,  in 
the  absence  of  a  showing  that  the  receipt 
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plication  of  the  rules  of  law  concerning 
interest  to  this  case,  interest  should  not  be 
classified,  as  defendant's  counsel  does,  as 
(1)  interest  in  the  nature  of  damages;  (2) 
interest  due  by  express  contract;  that  a 
proper  classification  would  be,  (a)  interest 
in  the  nature  of  damages  for  the  detention 
of  money;  (b)  contractual  interest,  subdi- 
vided into,  (1)  interest  due  by  express  con- 
tract, (2)  interest  due  by  implied  agree- 
ment, based  on  the  presumed  intention  of 
the  parties.  They  say  the  authorities  are 
divided  as  to  whether  interest  by  way  of 
damages  may  be  recovered  after  acceptance 
by  the  creditor  of  the  principal  sum  due. 
They  admit,  however,  that  the  weight  of 
authority  is  against  its  collection.  Thigy 
might  have  gone  farther,  we  think,  and  ad- 


mitted that  there!  is  no  authority  to  the 
contrary. 

The  principal  proposition,  and  the  one  on 
which  they  rely,  is  that  in  Virginia  and  in 
this  state  at  least,  and  according  to  the  de- 
cisions they  rely  upon,  interest  due  by  im- 
plied contract  has  the  same  relation  to  the 
principal  debt  as  interest  due  by  express 
contract;  that  interest  due  by  implied  con- 
tract is  as  much  an  integral  part  of  the 
debt,  and  as  recoverable  by  separate  action, 
as  if  borne  on  the  face  of  the  contract,  and 
by  express  provision  thereof,  and  recover- 
able by  separate  Action. 

Can  this  position  be  supported  by  au- 
thority? It  is  conceded  that  no  Virginia 
or  West  Virginia  decision  can  be  found  ex- 
actly in  point,  and  none  are  cited,  nor  have 


had  been  given  with  an  intention  or  agree- 
ment to  give  up  the  interest.  The  court 
in  this  case  treats  the  interest  as  due  at  the 
time  of  payment  of  the  principal  sum,  al- 
though it  does  not  appear  that  it  was  due  by 
virtue  of  any  contract,  or  in  any  other  man- 
ner than  on  an  implied  obligation  to  pay 
interest  on  money  which  one  has  belonging 
to  another. 

Where  a  person  furnished  supplies  to 
a  mining  company,  under  a  contract  by 
which  he  was  to  be  paid  for  the  supplies 
furnished  during  each  month  on  the  15th 
of  following  month,  and  in  accordance  there- 
with presented  his  bill  and  was  paid  after 
some  delay  and  without  interest,  and  contin- 
ued this  arrangement  for  some  time,  but 
finally  brought  an  action  for  a  balance  of 
the  account  and  interest,  and  in  such  action 
sought  to  recover  the  interest  on  the  month- 
ly payments  for  the  time  such  payments 
were  delayed,  it  was  held  in  Bassick  Gold 
Mine  Co.  v.  Beardsley,  49  Colo.  276,  33 
L.R.A.(N.S.)  852,  112  Pac.  770,  that  there 
could  be  no  recovery  of  interest. 

In  Ryan  Drug  Co.  v.  Hvambsahl,  92  Wis. 
62,  65  N.  W.  873,  where,  on  an  open  ac- 
count between  the  parties,  statements  of  the 
account  were  sent  from  time  to  time  and 
drafts  drawn  on  the  debtor,  such  statements 
were  held  to  constitute  an  account  stated, 
and  in  an  action  for  the  balance  of  the  ac- 
count, interest  could  not  be  allowed  except 
from  the  commencement  of  the  action.  It  is 
not  clear  from  the  report  of  this  case,  how- 
ever, that  the  decision  is  based  upon  the  fact 
that  payment  of  the  principal  sum  due  pre- 
vented the  recovery  of  the  interest. 

Doctrine  of  waiver. 

Some  courts  treat  the  acceptance  of  the 
principal  sum  in  the  nature  of  a  waiver  of 
the  claim  for  interest,  and  deny  recovery  on 
this  theory. 

Thu^  in  Henry  v.  Flagg,  13  Met.  64, 
where  the  holder  of  promissory  notes  which 
bore  simple  interest  on  their  face,  but  which 
the  holder  claimed  were  to  bear  annual  in- 
terest, indorsed  them,  and  at  the  same  time 
entered  into  a  collateral  agreement  with  the 
40  L.R.A.(N.S.) 


indorsee  to  pay  annual  interest  in  case  the 
makers  of  the  notes  failed  to  do  so,  the 
court  in  holding  that  no  action  could  be 
maintained  against  such  indorsor  for  the- 
annual  interest,  after  the  amount  of  such' 
notes,  together  with  simple  interest,  hadi 
been  paid  by  the  makers  and  received  by  the 
indorsee,  states  that  the  payment  of  inter- 
est on  the  whole  sum  might  have  been  en- 
forced by  action  to  enforce  the  payment  of 
the  same  at  the  end  of  each  year,  if  the 
indorsee  had  seen  fit  to  do  so,  but  not  hav- 
ing done  so,  it  is  to  be  presumed  in  this,  as 
in  the  cases  of  annual  interest  stipulated  for 
in  the  note  itself,  that  the  party  waived 
such  claim  for  annual  interest. 

So,  in  Jacot  v.  Emmett,  11  Paige,  142,  it 
was  held  that  the  receipt  of  a  balance  due 
on  an  account,  without  any  reservation  of 
the  right  to  claim  interest  afterwards,  waa 
a  waiver  of  such  claim.  The  doctrine  of 
waiver  entered  somewhat  into  the  decision 
in  Bronx  Gas  k  Electric  Co.  v.  New  York,. 
29  Misc.  402,  60  N.  Y.  Supp.  548,  and  also> 
in  Abbott  v.  Wilmot,  22  Vt.  437,  and  in 
Bidwell  V.  Preston,  88  C.  C.  A.  19,  160» 
Fed.  653,  supra.  See  also  Valentine  v. 
Donohoe-Kelly  Bkg.  Co.  133  Cal.  191,  65 
Pac.  381;  Cunsequa  v.  Fanning,  3  Johns. 
Ch.  587 ;  Tenth  Nat^  Bank  v.  New  York,  4 
Hun,  429. 

In  Childs  V.  Millville  Mut.  M.  &  F.  Ins. 
Co.  56  Vt.  609,  a  recovery  of  interest  was 
denied  an  insurance  agent  who  had  paid  a 
loss  on  a  policy  issued  by  his  company,  and 
had  been  repaid  by  the  company  the  amount 
so  paid  by  him,  he  at  the  time  surrendering 
the  policy  dul^  receipted,  to  the  company. 
This  decision  is  based  on  the  doctrine  that 
the  receipt  of  the  money  and  the  surrender 
of  the  policy  constituted  a  release  which 
effectually  discharged^  the  claim,  although 
it  is  assumed  by  the  court  that  the  agent 
was  entitled  to  interest. 

^payment  after  suit  begun. 

Where  the  payment  of  the  principal'  sum 

is   not  made   until  after  suit  is   brought 

thereon,  the  additional  question  of  the  enect 

I  of  the  failure  to  adjudicate  the  entire  causa 
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we  found  any  decision  from  any  state  sup- 
porting counsel  to  the  extent  claimed.  Nor 
are  any  authorities  cited  by  counsel  illus- 
trating the  application  of  the  law  to  their 
classification  of  interest.  If  their  classifica- 
tion be  the  correct  one,  in  what  kind  of 
cases  would  interest  be  allowed  by  way  of 
damages  for  the  detention  of  money?  They 
would  say,  perhaps,  in  actions  for  torts. 
But  without  statute  interest  is  not  usually 
recoverable  in  such  actions.  16  Am.  &,  Eng. 
Enc.  Law,  1031.  What  the  books  generally 
mean  when  they  refer  to  interest  recov- 
erable by  way  of  damages  'is  interest  recov- 
erable, not  by  express  contract,  but  by  im- 
plied contract  and  as  damages  for  the  un- 
lawful detention  of  the  money.  The  Su- 
preme Court  of  the  United  States,  in  Stew- 


art ▼.  Barnes,  supra,  affirms  thb  proposi- 
tion in  language  already  quoted:  "Inter- 
est in  such  cases  is  considered  as  damages, 
and  does  not  form  the  basis  of  the  action, 
but  is  an  incident  to  the  recovery  of  the 
principal  debt."  So,  in  Graves  v.  Saline 
County,  43^0.  C.  A.  414,  104  Fed.  61,  it  is 
held  that  where  interest  is  not  stipulated 
for  in  the  contract,  and  is  recoverable  mere- 
ly as  damages,  or  as  an  incident  to  the 
debt,  it  may  not  be  recovered  after  accep- 
tance by  the  creditor  of  full  payment  of  the 
principal  of  the  obligation.  Citing  numer- 
ous cases  supporting  the  proposition,  some 
of  which  have  already  been  cited.  To  the 
same  effect  is  22  Cyc.  1572.  In  Davis  v. 
Harrington,  160  Mass.  278,  35  N.  E.  771, 
Justice    Knowlton    says:      "But    interest 


of  action  is  involved.  By  some  courts,  pay- 
ment, even  under  such  circumstances,  is  re* 
garded  as  the  important  fact  preventing  re* 
covery,  and  that  it  was  not  made  until  after 
suit  was  begun  is  not  regarded  as  making 
any  difference.  Such  was  the  view  taken  in 
Davis  V.  Harrington,  160  Mass.  278,  36 
N.  E.  771,  infra,  and  other  cases  referred  to 
below.  Other  courts  regard  the  splitting  ol 
the  cause  of  action  as  the  principal  objec- 
tion to  recovery. 

Thus,  in  Hayes  v.  Chicago,  M.  &  St.  P. 
R.  Co.  64  Iowa,  753,  19  N.  W.  245,  where  a 
railway  company  paid  the  amount  of  an 
appraisement  for  taking  property  to  the 
sheriff,  and  took  possession  of  the  property, 
then  took  an  appeal  thus  preventing  pay- 
ment to  the  landowner,  and  thereafter,  when 
the  appraisement  was  increased  by  the  ap- 
pellate court,  paid  the  increased  amount, 
wliich  was  then  paid  to  the  landowner,  and 
no  question  of  interest  raised,  it  was  held 
that  such  landowner  could  not  thereafter 
recover  the  interest. 

Aiid  in  Jamison  v.  Burlington  &  W.  R. 
<?o.  87  Iowa,  265,  54  N.  W.  242,  where  the 
landowner  had  accepted  the  amount  of  an 
;award  for  the  taking  of  a  right  of  way 
.across  his  farm,  it  was  held  that  he  could 
!not,  a  year  and  a  half  after  such  adjudica- 
tion, open  up  the  case  and  have  it  redocket- 
•ed  and  the  question  of  interest  decided. 

In  Mann's  Succession,  4  La.  Ann.  28, 
"where,  on  a  hearing  in  opposition  to  an 
.-account  of  an  administrator,  the  account  was 
tsettled  and  judgment  given  for  the  amount 
due  the  state,  it  was  held  that  a  rule  would 
not  thereafter  be  granted  to  recover  inter- 
est in  the  nature  of  a  penalty,  since  such 
interest  should  have  been  claimed  in  the 
original  action.  A  similar  decision  appears 
in  Anderson's  Succession,  12  La.  Ann.  96. 

In  Wickersham  v.  Whedon,  33  Mo.  561,  it 
was  held  that  no  action  could  be  maintained 
for  interest  from  the  date  to  maturity  of 
a  note,  where  a  former  suit  on  this  note 
had  been  brought,  in  which,  under  a  mis- 
take of  law,  interest  had  been  asked  from 
the  maturity  instead  of  from  the  date  there- 
of, and  a  judgment  obtained  and  satisfied  on 
this  theory. 
40  L.R.A.(N.S.) 


And  where  a  police  judge  compelled  the 
payment  of  his  salary  without  interest,  by 
mandamus  against  the  mayor  and  council, 
requiring  them  to  perform  the  acts  neces- 
sary to  such  payment,  it  was  held  that  no 
subsequent  action  was  maintainable  for  such 
interest.  Gordon  ▼.  Omaha,  71  Neb.  570,  99 
N.  W.  242. 

See  also  Marks  v.  Purdue  University,  56 
Ind.  288,  supra;  Bronner  Brick  Co.  v.  M. 
M.  Canda  Co.  18  Misc.  681,  42  N.  Y.  Supp. 
14  supra;  Fishburne  v.  Sanders,  1  Nott  & 
M'C.  242  infra;  Pinckney  v.  Singleton,  2 
Hill,  L.»343  infra;  Darlow  v.  Cooper,  34 
Beav.  281,  infra;  Simmons  v.  Almy,  103 
Mass.  33  supra;  Ludington  y.  Miller,  6 
Jones  &  S.  478,  supra. 

— ^payment  of  principal  sum  due  on  judg- 
ments. 

Where  the  principal  sum  due  on  a  judg- 
ment had  been  paid  and  accepted  by  the 
judgment  creditor,  such  payment  does  not 
prevent  execution  issuing  for  the  interest, 
where  a  statute  makes  the  judgment  bear 
interest.  Johnson  v.  Tuttle,  17  Abb.  Pr.' 
315. 

And  in  Fishburne  v.  Sanders,  1  Nott  & 
M'C.  242,  an  action  of  debt  on  a  former 
judgment,  where  the  balance  due  on  such 
judgment  was  paid  into  court  after  action 
begun,  but  not  accepted  by  creditor,  it  was 
held  that  the  plaintiff  could,  notwithstand- 
ing the  payment  of  the  principal  sum,  main- 
tain the  action  for  interest.  A  similar  hold- 
ing appears  in  Pinckney  ▼.  Singleton,  2  Hill, 
L.  343. 

Claims  filed  in  insolvency  proceedings 
have  been  likened  to  judgments,  and  th« 
rule  as  to  judgments  which  bear  interest  by 
virtue  of  a  statute  has  been  applied.  Thus, 
in  National  Bank  v.  Mechanics'  Nat.  Bank, 
94  U.  S.  437,  24  L.  ed.  176,  the  creditor  of 
a  defaulting  bank  who  had  been  paid  the 
full  amount  of  his  claim  by  the  receiver  was 
held  entitled  thereafter  to  maintain  an  ac- 
tion for  interest.  The  proving  of  the  claim 
to  the  satisfaction  of  the  comptroller  was 
held  in  this  case  to  be  of  the  same  efficacy 
as  if  it  had  been  reduced  to  judgment,  and 
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nirhich  U  allowed  by  way  of  damages  and 
ior  the  neglect  to  pay  promptly  is  a  mere 
incident  of  the  debt,  which  falls  when  the 
debt  itself  is  extinguished.  It  is  well  set- 
tled that  in  such  a  case,  if  the  debt  is  paid, 
there  can  be  no  recovery  afterward  for  the 
interest  which  might  have  ^en  collected." 
Citing  numerous  cases.  In  Southern  C.  R. 
•Co.  V.  Moravia,  61  Barb.  180,  it  is  distinct- 
ly held  that  where  there  "is  no  agreement 
to  pay  interest,  interest,  when  allowable,  is 
allowed  not  as  a  part  of  the  contract,  but 
■as  an  incident  and  by  way  of  damages  for 
the  default,  to  make  the  creditor  good  for 
the  loss  he  has  sustained  by  reason  of  the 
breach  or  default."  This  case  also  holds 
that  after  the  principal  of  the  debt  has  been 
paid  and  receipted  for  in  full,  no  action 


can  be  maintained  to  recover  interest,  for 
the  reason  that  the  interest,  being  a  mere 
incident  to  the  debt,  cannot  exist  without  it, 
and  the  debt  being  extinguished,  the  inter- 
est must  necessarily  be  extinguished  also. 
This  case  also  makes  a  clear  distinction  be- 
tween those  cases  where  interest  is  made 
payable  by  the  terms  of  the  contract^  and 
the  case  we  have  here,  and  holds  in  the 
former  case  that  the  interest  is  as  much  a 
part  of  the  contract  as  the  principal,  and 
not  a  mere  incident  to  it.  In  support  of 
these  principles,  see  also  Fake  v.  Eddy,  16 
Wend.  76,  and  Milliken  v.  Soutbgate,  26  Me. 
424.  Interest,  therefore,  according  to  these 
decisions  and  many  others,  which  may  prop- 
erly be  said  to  be  due  by  contract,  and  re- 
coverable by  separate  and  independent  ac- 


in  case  it  had  been  reduced  to  judgment, 
it  would  by  statute  have  borne  interest. 
The  court  treats  the  interest  recoverable  in 
such  cases  as  damages  for  the  detention 
of  the  debt,  and  holds,  without  a  very  ex- 
tended discussion,  that  such  damages  may 
be  recovered.  On  this  theory,  the  case  is  in 
direct  conflict  with  the  later  decision  of  the 
'Supreme  Court  in  the  case  of  Stewart  v. 
Barnes,  163  U.  S.  466,  38  L.  ed.  781,  14 
ISup.  Ct.  Rep.  849. 

And  in  Re  John  Osborn's  Sons  &  Go.  29 
L.R.A.(N.S.)  887,  100  C.  C.  A.  392,  177 
Fed.  184,  an  action  by  trustees  in  lic(uida- 
tion  of  a  bankrupt  corporation  to  require 
the  trustee  in  bankruptcy  to  pay  over  to 
3uch  trustees  a  balance  of  funds  in  his 
hands  after  the  payment  of  the  indebtedness 
in  full,  in  which  the  trustee  based  his  re- 
fusal to  pay  over  the  funds  on  the  ground 
that  he  intended  to  collect  enough  out  of 
•the  bankrupt's  estate  to  pay  interest  on  the 
-said  indebtedness,  it  was  held  that  the 
claims,  although  arising  out  of  ordinary 
debts  for  the  purchase  of  goods,  were  en- 
titled to  be  pleaded  as  judgments,  and  there- 
•fore  interest  might  be  collected  upon  them 
notwithstanding  the  principal  sum  had  been 
paid. 

But  where  the  judgment  creditor  accepts 
-payment  of  the  principal  of  the  judgment 
without  interest,  in  full  satisfaction  of  the 
judgment,  and  a  satisfaction  is  executed 
under  seal,  there  can  be  no  separate  action 
maintainable  to  recover  the  interest,  al- 
though^  a  statute  provides  that  the  judg- 
ment shall  bear  interest  from  the  time  it  is 
entered  precisely  as  a  debt  bears  interest 
from  the  time  it  is  due.  Brady  v.  New 
York,  14  App.  Div.  152,  43  N.  Y.  Supp. 
452. 

And  where  a  wife  recovered  judgment 
against  her  husband's  estate  for  money  held 
by  him  in  trust  for  her,  the  amount  of 
which  judgment  with  simple  interest  there- 
•on  was  paid  to  her,  it  was  held  that  she 
•could  not  recover  the  difference  between 
fiuch  simple  interest  and  annual  interest  in 
a  subsequent  action.  Price  v.  Holman,  135 
N.  Y.  124,  32  N.  E.  124,  reversing  a  con- 
trary holding  in  the  same  case  on  a  former 
•40  L.R.A.(N.S.) 


hearing  in  the  lower  court,  17  N.  Y.  S.  R. 
672,  2  N.  Y.  Supp.  184. 

In  Florence  v.  Jennings,  3  Jur.  N.  S.  772, 
2  C.  B.  N.  S.  464,  26  L.  J.  C.  P.  N.  S.  274, 
a  recovery  of  interest  was'  allowed  after  a 
judgment  had  been  obtained  on  the  prin- 
cipal simi  for  that  amount  alone,  the  judg- 
ment, however,  in  this  case,  does  not  appear 
to  have  been  paid. 

In  McKay  v.  Fee,  20  U.  C.  Q.  B.  268,  re- 
covery of  interest  due  under  a  collateral 
agreement  entered  into  in  consideration  of 
an  extension  of  time  on  some  promissory 
notes  was  denied  after  the  payment  of  a 
judgment  rendered  in  a  suit  on  such  notes, 
in  which  the  payee  sought  to  recover  the  ad- 
ditional interest,'  but  abandoned  the  claim 
and  took  judgment  merely  for  the  amount 
of  the  notes  and  the  interest  provided  for 
therein. 

So,  where  the  holder  of  a  promissory  note 
secured  by  mortgage  brought  an  action 
thereon,  but  by  mistake  claimed  less  inter- 
est than  was  due,  and  recovered  judgment, 
which  judgment  was  paid,  it  was  held  in 
Darlow  ▼.  Cooper,  34  Beav.  281,  that  he 
could  not  thereafter  maintain  an  action  in 
equity  to  foreclose  the  mortgage,  and  thus 
collect  the  balance  of  the  interest.  See  al- 
so Beer  v.  Foakes,  L.  R.  11  Q.  B.  Div.  221, 
s.  c.  on  appeal  L.  R.  9  App.  Cas.  605,  64 
L.  J.  Q.  B.  N.  S.  130,  61  L.  T.  N.  S.  833,  33 
Week.  Rep.  233,  1  Eng.  Rul.  Cas.  370,  and 
Pacific  R.  Co.  V.  United  States,  168  U.  S. 
118,  39  L.  ed.  918,  15  Sup.  Ct.  Rep.  766. 

— effect  of  demanding  interest  or  protest- 
ing at  its  nonpayment. 

In  some  cases,  a  demand  has  been  made 
for  the  interest,  or  a  protest  offered  at  its 
nonpayment.  Such  a  demand  or  protest 
does  not  change  the  rule  that  payment  of 
the  principal  sum  due  prevents  recovery  of 
the  interest,  if  the  obligee  afterwards  ac- 
cepts the  principal.  The  courts  take  the 
view  that  where  there  is  no  legal  compul- 
sion, the  fact  of  protest  can  amount  to  noth- 
ing, in  view  of  the  other  fact  that  the  per- 
son knowingly  accepts  the  principal  sum 
without  interest.     Forschirm  ▼.  Mechanics' 
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tion,  even  after  payment  of  principal,  and 
as  an  integral  part  of  the  debt,  is  interest 
due  by  the  specific  terms  of  the  contract. 
In  that  class  of  cases,  as  is  said  in  16  Am. 
&  Eng.  Enc.  Law,  2d  ed.  1033,  ''there 
would  be  no  more  reason  for  holding  that 
the  payment  of  the  original  principal  ex- 
tinguished the  claim  for  interest  than  that 
a  part  payment  of  such  principal  destroyed 
the  right  to  the  remainder." 

But  can  the  position  of  plaintiff's  counsel 
be  supported  by  the  principles  enunciated 
or  the  reasonings  applied  in  the  Virginia 
and  West  Virginia  cases  relied  upon?  The 
cases  referred  to  are  those  already  cited, 
of  McVeigh  ▼.  Howard,  87  Va.  603,  13  S.  E. 
31;  Roberts  v.  Cocke,  28  Gratt.  207;  Kent 
▼.  Kent,  28  Gratt.  840,  and  Shipman  v. 
Bailey,  20  W.  Va.  140.  It  is  argued  that 
these  cases  regard  interest,  where  the  prom- 
ise to  pay  interest  is  either  express  or  im- 
plied, not  in  the  nature  of  damages,  but  as 
an  integral  part  of  the  debt.  The  proposi- 
tion, so  far  as  it  is  applicable  to  express 
promises,  is  correct,  but  we  do  not  regard 
the  language  of  the  decisions,  by  implica- 
tion or  otherwise,  as  supporting  the  propo- 
sition respecting  interest  recoverable  on  an 


implied  promise.    McVeigh  ▼.  Howard  wa» 
an  action  on  the  following  contract: 

$10,000.  Richmond,  Va.,  Jan'y  9th,  1878» 
In  consideration  of  professional  services 
rendered  to  me  by  John  Howard,  Esq.,  I 
owe,  and  hereby  promise  to  pay  to  him, 
ten  thousand  dollars.  Witness  my  hand  and 
seal  this  day,  and  year  above  written. 
[Seal.]  W.    N.    McVeigh. 

The  only  point  for  decision  in  that  case 
was,  from  what  time  interest  on  the  bond 
sued  on  should  be  allowed?  It  was  held 
that  the  court  below  properly  instructed  the 
jury  that  interest  should  go  from  its  date 
predicating  its  judgment  on  the  decisions 
of  Chapman  v.  Shepherd,  24  Gratt.  377; 
Roberts  v.  Cocke,  28  Gratt.  207,  Cecil  v. 
Hicks,  29  Gratt.  1,  26  Am.  Rep.  391;  Cecil 
V.  Deyerle,  28  Gratt.  775,  and  Kent  ▼.  Kent^ 
28  Gratt.  840.  The  language  of  Judge 
Burks  in  Roberts  v.  Cocke,  and  of  Moncure, 
President,  in  Kent  v.  Kent,  quoted  in  that 
case,  is  especially  relied  on  here.  Judge 
Burks  said:  "It  has  always  been  lawful  in 
Virginia  for  parties  to  contract  for  the 
payment  of  interest  for  the  use  and  for- 


ft  T.  Bank,  137  App.  Div.  149,  122  N.  Y. 
Supp.  168;  Graveson  v.  Odd  Fellows*  Tem- 
ple Co.  6  Ohio  S.  &  C.  P.  Dec.  287 ;  Tuttle  v. 
Tuttle,  12  Met.  651,  46  Am.  Dec.  701. 

And  even  though  the  obligee  claimed  to 
have  reserved  his  legal  right,  it  was  held 
not  to  change  the  rule,  in  Riley  v.  Max- 
well, 4  Blatchf.  237,  Fed.  Cas.  No.  11,838. 

And  in  Graves  v.  Saline  County,  43  Ci 
C.  A.  414,  104  Fed.  61,  the  fact  that  the 
principal  of  interest  coupons  was  accepted 
under  protest  was  held  not  to  change  the 
rule  that  the  payment  of  the  principal  ex- 
tinguishes the  claim  for  interest. 

So,  in  Cutter  v.  New  York,  92  N.  Y.  166, 
the  fact  that  a  protest  was  made  at  the  time 
of  accepting  the  principal  was  held  to  make 
no  difference  in  the  rule. 

In  Hobbs  v.  United  States,  19  Ct.  CI.  220, 
where  the  claimant  demanded  interest,  and 
was  told  that  the  appropriation  was  short, 
and  then  took  the  principal,  he  was  allowed 
to  recover,  but  on  the  ground  that  the  in- 
terest provided  by  statute  is  contractual. 
So,  in  Devlin  v.  New  York,  131  N.  Y.  123, 
30  N.  E.  46,  where  there  was  a  protest  made 
at  not  receiving  the  interest,  a  recovery  of 
the  interest  was  afterwards  allowed,  but  on 
the  ground  that  it  was  contractual.  And  in 
National  Bank  v.  Mechanics'  Nat.  Bank, 
94  U.  S.  437,  24  L.  ed.  176,  demand  was 
made,  but  recovery  of  interest  allowed  on 
other  grounds. 

See  also  Middaugh  v.  Elmira,  23  Hun,  79, 
supra;  Bidwell  v.  Preston,  88  C.  C.  A.  19, 
160  Fed.  663,  supra;  Chase  v.  Manhardt,  1 
Bland,  Ch.  333,  supra,  and  Snowden  ▼. 
Thomas,  4  Harr.  &  J.  336,  supra.  See  also 
Lumley  ▼.  Musgrave,  4  Bing.  N.  C.  9,  3 
Hodges,  247,  1  Jur.  799,  6  Scott.  230,  7  L. 
40  L.R.A.(N.S.) 


J.  C.  P.  N.  S.  49,  and  Lumley  v.  Hudson, 
4  Bing.  N.  C.  16,  5  Scott,  238,  where  the 
fact  was  mentioned  at  the  time  of  receiving 
payment,  that  the  interest  was  due. 

— effect   of  an   express   reservation   as    to 

interest. 

But  where  there  has  been  an  express 
agreement  between  the  parties  that  the 
question  as  to  the  right  to  recover  interest 
should  be  reserved  and  determined  by  an  ac- 
tion to  be  brought  by  the  plaintiff  therefor^ 
the  receipt  of  the  principal  sum  does  not 
bar  the  right  to  recover  interest.  Grote  v* 
New  York,  190  N.  Y.  235,  82  N.  E.  1088,  re- 
versing 117  App.  Div.  768,  102  N.  Y.  Supp. 
977. 

Where  the  question  of  interest  is  express- 
ly reserved  for  future  litigation  at  the  time 
of  the  receipt  of  the  principal,  such  receipt 
is  no  bar  to  the  recovery  of  the  interest. 
Burr  V.  Burch,  5  Cranch,  C.  C.  606,  Fed. 
Cas.  No.  2,187  (payment  of  a  legacy). 

In  Eames  v.  Cushman,  135  Mass.  573,  the 
.question  of  interest  was  agreed  to  be  left 
open,  and  a  recovery  was  allowed. 

So,  the  court  in  Bronner  Brick  Co.  v.  M. 
M.  Canda  Co.  18  Misc.  681,  42  N.  Y.  Supp. 
14,  holds  that  if  an  express  agreement  is 
made  reserving  the  question  of  interest, 
payment  of  principal  does  not  bar  right  to 
recover  interest. 

However,  in  Moore  v.  Fuller,  47  N.  C. 
(2  Jones,  L.)  206,  an  agreement  to  submit 
the  question  of  liability  for  interest  on  a 
bond  to  arbitration  was  held  not  to  save 
the  obligee's  right  to  recover  interest  there- 
on, but  it  is  suggested  that  there  might  be- 
a  remedy  cm  the  award.  W.  A.  E. 
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bearance  of  money  within  the  limits  pre- 
scribed by  statute;  and  in  the  absence  of 
any  express  agreement  for  the  payment  of 
interest,  in  obligations  for  the  payment  of  a 
certain  sum  of  money  on  demand  or  on  a 
given  day,  interest  on  the  principal  sum 
from  the  time  it  becomes  payable  is  'a 
legal  incident  of  the  debt,  and  the  right  to 
it  is  founded  on  the  presumed  intention  of 
the  parties.'"  Judge  Moncure  said:  "A 
bond  payable  on  demand,  .  .  .  or  on  a 
certain  day,  bears  interest  from  the  time 
it  is  payable,  according  to  the  well-settled 
law  of  this  state,  unless  there  be  some  con- 
tract, express  or  implied,  between  the  par- 
ties, or  some  extraordinary  or  peculiar  cir- 
cumstances, showing  that  such  interest  was 
not  to  be  paid;  and  the  burden  of  proving 
such  contract  or  circumstances  devolves  on 
the  party  who  seeks  to  avoid  such  payment. 
In  the  absence  of  such  proof,  the  obligation 
for  the  payment  of  interest  is  as  much  a 
matter  of  contract  in  the  case  as  the  obli- 
gation for  the  payment  of  the  principal." 
We  see  little  in  the  language  of  either  of 
these  judges  to  support  the  contentions  of 
counsel.  Of  course,  interest  is  a  legal  inci- 
dent of  the. debt;  the  text-books  and  deci- 
sions from  other  states,  cited,  so  treat  it. 
And  it  is  true  also,  as  said  by  Judge  Mon- 
cure, absolutely,  that  when  the  contract  is 
express,  as  it  was  in  the  case  he  then  had 
under  consideration,  and  in  a  certain  sense 
when  the  contract  to  pay  interest  is  implied, 
that  "the  obligation  for  the  payment  of  in- 
terest is  as  much  a  matter  of  contract  in  th^ 
case  as  the  obligation  for  the  payment  of 
the  principal."  But  to  say  that  the  inter- 
est is  a  legal  incident  of  the  debt  in  either 
case,  or  is  a  matter  of  contract,  is  not 
equivalent  to  saying  that  the  interest,  where 
the  contract  is  implied,  is  an  integral  part 
of  the  debt,  recoverable  by  separate  action 
after  payment  of  principal.  None  of  the 
Virginia  decisions  justify  this  conclusion. 
Quite  the  contrary  we  think. 

We  have  only  found  one  line  of  decisions 
noting  any  exceptions  to  the  general  rule. 
One  instance  is  where  interest  is  given  by 
statute  for  delay  in  paying  money  for  land 
taken  by  condemnation,  as  in  Devlin  ▼. 
New  York,  131  N.  Y.  123,  30  N.  E.  45.  An- 
other  instance  is  where  a  charter  law  of  a 
city  provided  that  warrants  issued  for  re- 
pairing sewers  should  bear  interest,  supple- 
mented by  a  resolution  of  council,  as  in 
Smith  ▼.  Buffalo  (Sup.)  39  N.  Y.  Supp.  881, 
where  it  was  held  that  the  interest  became 
thereby  ingrafted  in  the  debt  itself.  An- 
other instance  is  where,  pursuant  to  an  act 
of  the  legislature,  a  railroad  company  by 
resolution  ordered  that  subscribers  to  stock 
be  allowed  interest  on  instalments  as  paid, 
to  be  payable  in  stock,  the  interest  to  be 
40  LJLA.(N.S.) 


carried  to  the  credit  of  the  stockholder  an- 
nually, as  in  Ohio  v.  Cleveland  &  T.  R.  Co. 
6  Ohio  St.  489.  A  pertinent  point  of  the 
syllabus  in  that  case  is:  "Interest  follows 
the  principal  as  an  incident  to  it,  so  long 
as  it  remains  an  incident;  but  where  it  is 
separated  and  set  apart  from  the  principal 
by  actual  payment,  or  by  being  carried, 
when  due,  to  the  credit  of  the  owner  of  the* 
principal,  in  his  account  with  the  debtor, 
and  this  in  pursuance  of  a  provision  in  the 
contract  creating  and  defining  the  principal 
debt,  it  is  so  separated  and  disjoined  from 
the  principal  as  to  cease  to  be  an  incident 
to,  and  does  not  follow,  it."  The  case  here 
cannot  be  brought  within  the  principles  of 
either  of  these  exceptional  cases. 

Lastly,  as  to  the  effect  of  the  receipt. 
On  the  theory  that  the  interest  sought  to  be 
recovered  here,  supposed  to  be  due  by  the 
implied  agreement  to  pay  interest,  is  an 
integral  part  of  the  principal  debt,  and  re- 
coverable by  separate  action,  plaintiff's 
counsel  have  argued  that  the  receipt  for 
the  principal  without  interest,  under  pro- 
test, does  not  estop  the  plaintiff  from  re- 
covery of  the  interest  sued  for  in  this  ac- 
tion. They  rely  especially  upon  our  recent 
case  of  Nixon  v.  Kiddy,  66  W.  Va.  365,  66 
S.  E.  500,  and  cases  there  cited.  This  case 
holds  that  "payment  by  a  debtor,  and  re- 
ceipt by  the  creditor,  of  a  less  sum  than  is 
due  upon  an  undisputed  liquidated  demand, 
is  not  satisfaction  of  the  debt,  although  the 
creditor  agrees  to  accept  it  as  such,  if  there 
be  no  release  under  seal  or  no  new  consid- 
eration given  as  to  the  part  left  unpaid." 
Of  course,  if  counsel's  premises  were  well 
founded,  their  conclusion  would  follow  and 
this  decision  would  apply.  But  if,  as  we 
hold,  interest  on  an  implied  promise  to  pay 
is  only  an  incident  to  the  debt,  following  it, 
as  was  said  in  Hatcher  v.  Lewis,  4  Rand. 
(Va.)  162,  as  the  shadow  the  substance, 
and  not  an  integral  part  of  the  debt,  the 
argument  wholly  fails.  The  old  common-law 
rule  followed  in  Nixon  ▼.  Kiddy,  long  since 
abolished  in  Virginia  (Va.  Code,  1887,  chap. . 
134,  §  2858  [Code  1904,  p.  1499]),  has 
always  been  regarded  a  harsh  one,  and  one 
that  ought  not  to  be  extended  by  judicial 
interpretation  beyond  its  present  limits. 
Quoting  from  Brooks  v.  White,  2  Met.  283, 
37  Am.  Dec.  95,  and  other  cases,  Peck,  Ch. 
J.,  in  Wescott  ▼.  Waller,  47  Ala.  492,  says: 
"  This  rule,  which  obviously  may  be  urged 
in  violation  of  good  faith,  is  not  to  be  ex- 
tended beyond  its  precise  import;  and  when- 
ever the  technical  reason  for  its  application 
does  not  exist,  the  rule  itself  is  not  to  be 
applied.'  And  in  the  case  of  Johnson  v. 
Brannan,  6  Johns.  268,  the  court  speaks  of 
it  as  'that  rigid  and  rather  unreasonable 
rule  of  the  old  law/      Being  a  rigid  rale, 
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and  the  reasons  for  it  not  altogether  satis- 
factory, it  might  be  expected  that  cases 
would  arise  that  would  constrain  the  courts, 
to  prevent  injustice  and  a  violation  of  good 
faith,  to  treat  as  exceptions  to  it.  This  we 
find  to  be  the  case." 

For  these  reasons  we  are  not  disposed  to 
apply  the  rule  to  interest  due  by  implied 
agreement,  and  where  it  is  not  carried  in 
the  contract  as  an  integral  part  of  the  debt. 

Does  the  fact  that  plaintiff  may  have  re- 
ceived and  receipted  for  the  principal  under 
protest,  change  the  efTect  of  his  action?  The 
authorities  say,  no.  22  Cyc.  1573,  and  cases 
cited  in  note  00. 

We  see  no  merit  in  the  point  that  the 
item,  "to  one  dump  cart,  $50,"  sued  for,  left 
a  part  of  the  principal  of  the  debt  unpaid, 
entitling  plaintiff  to  sue  for  it,  and  for  in- 
terest on  the  whole  debt.  At  the  time  of  the 
settlement  defendant  owed  plaintiff  nothing 
for  the  cart.  He  had  not  sold  it  to  defend- 
ant ;  defendant  had  not  bought  it  from  him. 
The  item  was  then  no  part  of  any  debt  de- 
fendant then  owed  plaintiff.  Plaintiff  had 
left  the  cart  on  defendant's  premises;  the 
latter  was  at  most  a  mere  bailee.  No  de- 
mand was  ever  made  for  the  cart;  if  plain- 
tiff had  wanted  it,  he  could  have  gone  and 
gotten  it  no  doubt,  as  he  had  gotten  other 
carts  left  by  him  on  the  premises.  It  is 
plainly  evident  that  the  purpose  of  adding 
the  item  to  the  account  sued  for  was  to 
avoid  the  effect  of  the  settlement  and  receipt 
of  December  4,  1906.  This  is  no  such  case 
as  was  presented  in  Walker  v.  Norfolk  &  W. 
R.  Co.  67  W.  Va.  273,  67  S.  E.  722. 

Our  conclusion  is  to  affirm  the  judgment. 

Brannon,  P.,  absent.  '  ^  f 

Poffenbarger,  J.,  concurring: 
Yielding  to  the  weight  ^f  authority,  I 
concur  in  this  decision;  but,  to  my  mind,  it 
involves  a  contradiction.  An  implied  con- 
tract to  pay  money  as  interest  or  upon  any 
other  valid  consideration  is  just  as  binding 
as  an  express  contract.  There  is  or  is  not 
an  implied  contract  to  pay  interest  for  the 
use  of  money  retained  after  it  has  become 
due  and  payable.  Our  decisions  say  there 
is,  and  money  due  is  not  satisfied  by  any- 
thing short  of  payment  or  a  release  in  some 
form.  The  receipt  is  not  conclusive,  and 
the  parol  evidence  shows  the  amount  re- 
ceived was  not  accepted  as  payment  in  full. 
If  the  interest  was  due  by  contract,  it  could 
not  be  satisfied  or  its  existence  negatived 
by  mere  conduct  affording  ground  for  a  con- 
trary inference. 

The  rule  here  adopted  will  often  work  in- 
justice, as  it  has  done  here.  A  debtor  may 
refuse  payment  and  threaten  defenses,  as  a 
means  of  forcing  a  creditor  who  is  not  in 
40  L.R.A.(N.S.) 


a  situation  to  suffer  delay  without  great 
hardship,  to  accept  the  principal  sum  with- 
out the  interest,  and  thus  escape  payment 
of  a  part  of  what  he  justly  owes.  Legal 
rules  should  make  provision  against  a.uoh 
results. 

WilltamB,  J.,  unites  in  this  criticism. 
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PITTSBURG  HYDRO-ELECTRIC  COMPA- 
NY 

.▼. 
ELIZABETH  LISTON,  Plff.  in  Err. 

(—  W.  Va.  — ,  73  S.  E.  86.) 

Bnodnent  domain  —  electric  companies 
— >  constitutionality. 

1.  The  legislature  may  authorize  the  tak- 
ing of  private  property  for  public  use,  upon 
making  provision  for  just  compensation 
therefor,  by  electric  power,  heat,  light,  and 
traction  companies.  Clause  6  of  chapter  13, 
Acts  (Ex.  Sees.)  1907  (Code  Supp.  1909, 
chap.  42,  §  2,  cl.  6),  amending  and  re-en- 
acting §  2,  cl.  6,  chap.  42,  Code  1899  (Code 
1906,  chap.  42,  §  2,  cl.  6),  is  not  an  un- 

Headnotes  by  Williams,  P. 

Note.  —  As  to  whether  the  generation  of 
electricity  for  sale  to  the  public  for  pur- 
poses of  power  is  a  public  use  for  which  the 
power  of  eminent  domain  may  be  exercised, 
see  notes  to  State  ex  rel.  Tacoma  Industrial 
Co.  V.  White  River  Power  Co.  2  L.R.A. 
(N.S.)  842,  and  Walker  ▼.  Shasta  Power 
Co.  19  L.R.A.(N.S.)  725.  And  see  also 
later  cases.  State  ex  rel.  Dominick  v.  Su- 
perior Ct.  21  L.R.A(N.S.)  448,  and  Wiscon- 
sin River  Improv.  Co.  v.  Pier,  21  L.R.A. 
(N.S.)  J538. 

Whether  the  furnishing  of  water  and 
water  power  to  the  public  for  manufacturing 
purposes  is  such  a  publicpurpose,  see  note 
to  Jacobs  V.  Clearview  Water  Supply  Co. 
21  L.R.A.(N.S.)  410,  and  subsequent  case, 
State  ex  rel.  Wausau  Street  R.  Co.  v.  Ban- 
croft, 38  L.R.A.(N.S.)    626. 

For  effect  of  offer  to  serve  public  on  right 
to  resort  to  eminent  domain  in  aid  of  at- 
tempt te  transmute  water  power  into  elec- 
tricity for  sale,  see  note  to  Jones  v.  North 
Georgia  Electric  Co.  6  L.R.A.(N.S.)  122. 

As  to  exercise  of  power  by  one  corporation 
for  a  public  purpose  to  be  served  by  an- 
other, see  note  to  Stete  ex  rel.  Dominick  v. 
Superior  Ct.  21  L.R.A.(N.S.)  448;  and  as 
te  combination  of  public  and  private  uses, 
see  note  to  Wisconsin  River  Improv.  Co.  v. 
Pier,  21  L.R.A.(N.S.)   638. 

Generally,  as  to  judicial  power  over  the 
right  of  eminent  domttin,  see  note  to  Grafton 
V.  St.  Paul,  M.  &  M.  R.  Co.  22  L.R.A.<N£.) 
1. 
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warranted   exercise    by   the    legislature   of 
the  power  of  eminent  domain. 

Same  —  necessity  —  legislative  question 
—  public  service. 

2.  Whether  it  is  expedient,  appropriate, 
or  necessary  to  provide  for  a  public  service 
of  a  particular  kind  or  character  is  a  leg- 
islative, not  a  judicial,  question. 

Same  —  courts  —  scope  of  inquiry. 

3.  Courts  are  limited  in  their  inquiry  to 
the  question  whether  the  particular  service 
provided  for  is  a  public  service. 

Same  —  power  to  confer  —  foreign  cor- 
porations. 

4.  The  legislature  may  select  the  agencies 
through  which  it  will  exercise  the  right  of 
•eminent  domain,  including  foreign  corpora- 
tions. 

Same  —  statutes  —  construction. 

5.  Section  30,  chap.  64,  Code  1906,  con- 
fers upon  foreign  electric  power,  light,  heat, 
and  traction  companies  that  have  complied 
with  the  conditions  of  law  entitling  them 
to  do  business  in  this  state,  and  that  pro- 

•  pose  to  serve  the  public,  equal  right  of  emi- 
nent domain  with  like  domestic  companies, 
and  subjects  them  to  the  same  regulations, 
restrictions,   and   liabilities. 

(December  6,  1911.) 

ERROR  to  the  Circuit  Court  for  Pres- 
ton County  to  review  an  order  affirm- 
ing a  report  of  the  Commissioners  in  a 
condemnation  proceeding,  fixing  the  com- 
pensation to  be  paid  to  defendant  for  land 
owned  by  her,  and  investing  plaintiffs  with 
the  title  to  said  land.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  R.  Trotter  for  plaintiff  in  error. 

Messrs.  P.  J.  Crogan  and  A.  Bliss  Mc- 
Crum,  for  defendant  in  error: 

The  sovereign  right  and  power  of  emi- 
nent domain  can  be  delegated  to  corpora- 
tions or  other  agencies  of  the  state;  and 
when  private  corporations  are  so  author- 
ized to  do,  then  private  pecuniary  interests 
do  not  preclude  their  being  regarded  as 
public  agencies  in  respect  to  the  public 
good   sought   to   be   accomplished. 

Alexandria  &  F.  R.  Co.  v.  Alexandria  & 
W.  R.  Co.  76  Va.  780,  40  Am.  Rep.  743; 
Charleston  ft  S.  Bridge  Co.  v.  Comstock,  36 
W.  Va.  263,  16  S.  E.  69;  Brannon,  14th 
Amend.  163. 

It  is  the  province  of  the  legislature  to 
declare  the  public  uses  for  which  private 
property  may  be  taken.  This  power  is 
only  limited  by  constitutional  provisions, 
and  of  these  the  courts  take  cognizance 
and  eventuallv  decide  as  to  the  constitu* 
tionality  of  the  law. 

Painter  v.  St.  Clair,  98  Va.  86,  34  S.  E. 
989 ;  Alexandria  ft  F.  R.  Co.  v.  'Alexandria 
ft  W.  R.  Co.  76  Va.  780,  40  Am.  Rep.  743; 
Charleston  Natural  Gas  Co.  t.  Lowe,  62  W. 
Va.   664,   44   8.   £.  410.  i 
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Laws  giving  electric  light,  heat,  and  pow- 
er companies  the  power  of  eminent  do- 
main are  constitutional. 

Griffin  ▼.  Goldsboro  Water  Co.  122  N. 
C.  206,  41  L.R.A.  240,  30  S.  E.  319;  Cin- 
cinnati, H.  ft  D.  R.  Co.  V.  Bowling  Green, 
67  Ohio  St.  336,  41  L.R.A.  422,  49  N.  E. 
121;  Rockingham  County  LigTit  ft  P.  Co. 
▼.  Hobbs,  72  N.  H.  631,  66  L.R.A.  681,  68 
Atl.  46;  Minnesota  Canal  ft  Power  Co.  v. 
Koochiching  Co.  97  Minn.  429,  6  L.R.A. 
(N.S.)  638,  107  N.  W.  405,  7  Ann.  Cas. 
1182;  Minnesota  Canal  ft  Power  Co.  v. 
Pratt,  101  Minn.  197,  11  L.RJV.(N.S.) 
106,  112  N.  W.  395;  Cooley,  Const.  Lim. 
7th  ed.  766-769;  Clark  v.  Nash,  198  U.  S. 
361,  49  L.  ed.  1085,  26  Sup.  Ct.  Rep.  676, 
4  Ann.  Cas.  1171;  Jones  v.  North  Georgia 
Electric  Co.  125  Ga.  618,  6  L.R.A.(N.S.) 
122,  64  S.  E.  86,  5  Ann.  Cas.  626;  Nolan 
V.  Central  Georgia  Power  Co.  134  Ga.  201, 
67  S.  E.  656 ;  Walker  v.  Shasta  Power  Co. 
19  L.R.A.(N.S.)  725,  87  C.  C.  A.  660,  160 
Fed.  866;  Hollister  ▼.  State,  9  Idaho,  8, 
71  Pac.  641;  Grande  Ronde  Electrical  Co. 
V.  Drake,  46  Or.  243,  78  Pac.  1031;  Re 
Niagara,  L.  ft  O.  Power  Co.  Ill  App.  Div. 
686,  97  N.  Y.  Supp.  863;  Jacobs  v.  Clear- 
view  Water  Supply  Co.  220  Pa.  388,  21 
L.R.A.(N.S.)  410,  69  Atl.  870;  State  ex 
rel.  Dominick  v.  Superior  Ct.  52  Wash.  196, 
21  L.R.A.(N.S.)  448,  100  PaiB.  317;  Wis- 
consin River  Improv.  Co.  v.  Pier,  137  Wis. 
326,  21  LJl.A.(N.S.)   638,  118  N.  W.  857. 

Williams,  P.,  delivered  the  opinion  of  the 
court: 

Elizabeth  Liston  has  obtained  a  writ  of 
error  to  an  order  of  the  circuit  court  of 
Preston  county,  made  in  a  condemnation 
proceeding  against  her  by  the  Pittsburg 
Hydro  Electric  Company,  investing  said 
company  with  the  title  to  16.46  acres  of 
her  land  at  the  fork  of  Cheat  river  and 
Big  Sandy  creek,  in  Preston  county,  West 
Virginia,  upon  payment  to  her,  by  it,  of 
the  sum  of  $500,  ascertained  by  commis- 
sioners appointed  in  the  manner  provided 
by  law  to  be  a  just  compensation  therefor. 

Condemnation  proceedings  were  insti- 
tuted by  virtue  of  chapter  13,  Acts  [Ex 
Sees.]  1907,  amending  and  re-enacting  §  2 
of  chapter  42,  Code  1899.  That  portion 
of  the  act  applicable  to  this  case  is  as 
follows,  viz,:  "Sec.  2.  The  public  uses 
for  which  private  property  may  be  taken 
or  damaged  are  as  follows:  .  .  .  Sixth. 
For  telegraph  and  telephone  companies  and 
electric  power,  heat,  light,  and  traction 
companies,  when  for  public  use.  That  tele- 
phone and  electric  light,  heat,  traction,  and 
power  companies  desiring  to  extend  their 
lines  in  this  state  may  place  poles  and 
wires  along  any  county  road,  by  and  with 
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the  consent  of  the  county  court  through 
which  such  lines  may  pass;  provided,  that 
all  such  poles  and  wires  shall  he  placed 
and  erected  so  as  not  in  anyway  to  inter- 
fere with  the  public  use  of  such  road,  or 
with  any  fruit  or  shade  trees,  or  with  any 
private  property;  and  provided,  further, 
that  when  any  such  company  desires  to 
erect  its  poles  along  any  street  of  any  in- 
corporated city,  town,  or  village,  the  con- 
sent of  the  council  of  such  city,  town,  or 
village  shall  first  be  obtained.  Provided, 
that  any  power  company  using  or  occupy- 
ing any  highway  under  this  act  shall  fur- 
nish to  any  person,  company,  or  corpora- 
tion, along,  upon,  or  near  its  line  or  lines, 
desiring  the  same,  every  kind  of  service  at 
the  minimum  charge  for  like  services 
charged  to  any  other  person,  company,  or 
corporation  for  like  service,  and  upon  the 
same  terms,  if  amount  of  power  consumed 
and  conditions  and  expenses  to  such  power 
company  be  the  same;  should  at  any  time 
the  power  generated  by  any  power  com- 
pany be  insufficient  to  furnish  all  persons, 
companies,  and  corporations  the  amount 
of  power  desiredj  such  power  company  shall 
first  serve  municipal  corporations  having 
contract  therefor;  second,  persons,  compa- 
nies, or  corporations  engaged  in  manufac- 
ture or  transportation;  and  third,  indi- 
vidual customers.  Any  violation  of  any 
provisions  of  this  clause  shall  work  a  for- 
feiture of  all  rights  acquired  under  it." 

The  constitutionality  of  this  statute  is 
assailed  by  counsel  for  Mrs.  Liston,  on  the 
ground  that  it  authorizes  the  taking  of  pri- 
vate property  for  private  use,  which  is  in 
violation  of  the  spirit  of  the  Constitution. 
The  authorities  uniformlv  hold  that  the 
eminent  domain  exists  only  for  the  public 
welfare,  and  that  private  property  cannot 
be  lawfully  taken  for  private  uses.  The 
exercise  of  the  sovereign  power  for  such 
a  purpose  would  be  a  usurpation  of  power 
never  delegated  to  the  state  by  the  people, 
an  unwarranted  invasion  of  the  rights  of 
private  property,  which  has  always  been 
a  right  sacred  in  the  eyes  of  the  English 
common  law,  and  still  held  sacred  by  the 
laws  of  all  the  states  of  the  Union.  An 
owner  of  property  can  only  be  compelled 
to  surrender  it  to  subserve  the  public  good; 
and  even  then  only  when  just  compensa- 
tion is  paid  to  him,  or  secured  to  be  paid. 
No  court,  so  far  as  we  know,  has  ever 
held  that  private  property  can  be  taken 
for  private  use.  And,  on  the  contrary,  none 
of  them  hold  that  a  state  cannot  lawfully 
take  private  property  for  public  use. 

Lewis,  in  his  excellent  work  on  Eminent 
Domain  (§  1),  defines  "eminent  domain" 
to  be  "the  right  or  power  of  a  sovereign 
state  to  appropriate  private  property  to 
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particular  uses,  for  the  purpose  of  promot- 
ing the  general  welfare."  It  is  an  inher- 
ent, inalienable,  sovereign  right,  and  lies 
dormant  in  the  state  until  the  l^islature 
sees  fit  to  exercise  it,  either  directly,  or 
by  .investing  some  corporation  or  individual 
with  the  power  to  exercise  it.  It  is  in- 
teresting to  note  the  various  purposes  for 
which  the  legislatures  of  the  states  have 
successively  exercised  the  power  of  eminent 
domain,  as  discovery  and  invention  would 
bring  about  new  social  and  economic  con- 
ditions calling  for  its  exercise  in  relation 
to  some  matter  not  tlieretofore  thought  of. 
In  the  early  history  of  our  country  the 
needs  of  the  public  were  few,  and  the  emi- 
nent domain  was  exercised  in  respect  to  a 
very  limited  number  of  subjects.  Grist- 
mills and  highways  were  about  the  first, 
and  for  some  time  the  only,  material  things 
in  which  the  public  had  a  common  use. 
But  since  the  advent  of  steam  and  electric 
power,  many  water  mills  which  once  flour- 
ished, served  large  communities,  have 
passed  into  disuse.  And  while  the  old 
mill  acts  are  still  retained  as  part  of  the 
law  of  this  state,  they  are  seldom,  if  ever, 
invoked  in  condemnation  proceedings.  At 
first  public  roads,  turnpikes,  canals,  and 
navigable  streams  furnished  the  only  means 
for  travel  and  commerce;  but  later  on, 
when  steam  began  to  be  used  as  a  motive 
power,  the  eminent  domain  was  applied  in 
the  promotion  of  railroad  development,  as 
another  means  of  serving  the  public.  The 
following  are  some  of  the  many  subjects 
which  the  legislatures  of  many  of  the  states 
have  deemed  of  sufficient  public  utility 
to  justify  the  taking  of  private  property, 
viz.:  Gristmills,  public  roads  and  turn- 
pikes, steam  and  street  railroads,  canals, 
pipe  lines  for  carrying -water,  oil,  and  gas, 
sewers  and  drains,  public  buildings,  in- 
cluding schoolhouses,  mining  privileges, 
irrigation  of  arid  lands,  and  drainage  of 
swamp  lands.  And  the  courts  have  uni- 
formly held  that  the  taking  of  private 
property  for  such  purposes  was  a  lawful 
exercise  of  the  state's  power.  In  more  re- 
cent years  the  discovery  of  that  hidden, 
magic  force  known  as  electricity,  and  all 
the  varied  uses  to  which  it  has  been  ap- 
plied to  serve  the  wants  and  conveniences 
of  mankind,  have  again  called  forth  the 
exercise,  by  the  state,  of  the  right  of  emi- 
nent domain,  for  a  purpose  not  thereto- 
fore contemplated.  Until  the  discovery  of 
this  new  force,  and  the  invention  of  means 
by  which  it  could  be  transmitted,  con- 
trolled, and  applied,  so  as  to  give  light, 
heat,  and  power,  only  a  limited  use  could 
be  made  of  the  natural  waterfalls  which 
abound  in  this  state.  It  is  not  practicable 
to  transmit  water  power  a  very  great  dit- 
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tance,  and,  in  order  to  utilize  the  water- 
falls as  a  direct  motive  power  at  all,  mills 
and  factories  would  have  to  be  erected  near 
by,  and  verj  many  of  such  waterfalls  are 
found  in  sections  remote  from  railroads. 
But  these  waterfalls,  howe^^r  remote  from 
railroad  development,  may  be  utilized  to 
develop  electricity,  and  electricity  pos- 
sesses the  quality  of  being  separated  and 
transmitted  by  means  of  wire  over  hill 
and  valley  for  a  long  distance,  without  a 
very  great  diminution  of  its  force.  By 
this  means  water  power  can  be  converted 
into  electric  power,  and  transmitted  over 
a  wide  area,  and  be  made  to  serve  the 
uses  of  a  greater  number  of  people,  than 
any  other  physical  force  yet  discovered. 
Moreover,  electricity  possesses  the  com- 
bined qualities  of  hea^  light,  and  power, 
and  is  therefore  capable  of  supplying  more 
of  man's  wants  and  needs  than  any  other 
natural  force  now  known.  For  some,  or 
all,  of  these  different  purposes,  it  is  now 
in  almost  universal  use  in  every  civilized 
country  on  the  globe.  But  electricity  is 
not  self-generating;  some  other  force  or 
power  is  necessary  to  produce  it.  Either 
steam  or  water  power  must  be  employed 
in  the  first  instance  before  this  subtle  and 
indescribable  force,  known  as  electricity 
is  developed.  And  the  legislature,  realizing 
that  the  numerous  natural  waterfalls  in 
the  state  could  be  made  to  serve  the  pub- 
lic through  the  means  of  "electric  power, 
heat,  light,  and  traction  companies,"  in- 
vested them  with  the  right  of  eminent  do- 
main. They  are  authorized  to  take  the 
lands  of  private  persons  upon  making  just 
compensation  therefor,  when  their  purpose 
is  to  serve  the  public.  Is  there  such  a  gen- 
eral demand  for  electricity,  for  heating  and 
lighting,  and  as  a  motive  power,  as  to 
warrant  the  legislature  in  extending  the 
right  of  eminent  domain  to  companies  cre- 
ated for  the  purpose  of  supplying  it?  This 
is  a  legislative,  not  a  judicial,  question, 
and  the  legislature  has  answered  it  affirm- 
atively by  the  passage  of  the  act  in  ques- 
tion. Its  answer  is  conclusive  on  the 
court. 

The  expediency,  or  propriety,  of  extend- 
ing the  right  of  eminent  domain  to  any 
particular  subject,  provided  each  member 
of  the  community  is  given  equal  right  and 
privilege  with  respect  thereto,  is  a  ques- 
tion for  the  legislature  only,  and  with  it 
the  courts  have  nothing  to  do.  Baltimore 
&  O.  R.  Co.  V,  Pittsburg,  W.  A  K.  R.  Co. 
17  W.  Va.  812;  Varner  v.  Martin,  21  W. 
Va.  534. 

The  only  question  which  the  courts  are 
authorized  to  determine  is  whether  or  not 
the  use  intended  is,  in  effect,  a  public 
use.  This  is  conceded  to  be  a  judicial  ques- 
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tion.  1  Lewis,  Em.  Dom.  2d  ed.  §  251; 
Varner  ▼.  Martin,  supra.  But  it  is  often 
a  perplexing  question.  A  public  use  has 
been  variously  described,  but  never  com- 
prehensively defined,  by  the  courts  and  by 
text  writers.  Judge  Cooley,  in  his  excel- 
lent work  on  Constitutional  Limitations, 
7th  ed.  p.  766,  says:  "We  find  ourselves 
somewhat  at  sea,  however,  when  we  un- 
dertake to  define,  in  the  light  of  the  ju* 
dicial  decisions,  what  constitutes  a  public 
use."  It  is  not  every  kind  of  benefit  that 
a  community  may  derive  from  an  enter- 
prise which  is  proposed  to  be  located  in 
its  midst  that  will  justify  the  taking  of 
private  property.  A  merely  indirect  and 
collateral  benefit  is  not  sufficient.  The 
public  must  have  some  direct  and  certain 
right  or  interest  in  it,  or  control  over  it. 
Each  case,  however,  must  be  determined  by 
the  application  of  certain  general  and  well- 
recognized  principles. 

Light,  heat,  and  power  are  essential  to 
the  comfort  and  convenience  of  the  people 
of  a  conmiunity,  and  electricity  is  capable 
of  supplying  them.  It  can  be  distributed  to 
each  member  of  a  community  in  such  quan- 
tity as  he  may  need.  It  may  not  only  be 
applied  in  operating  street  railways,  and 
in  the  running  of  large  factories,  but  the 
farmer  can,  if  he  wants  to,  utilize  it  in 
lighting  his  house,  and  in  operating  ma- 
chinery to  saw  wood  and  grind  grain  for 
his  family  and  cattle.  He  could  also  re- 
lieve his  wife  of  much  labor  by  using  it 
to  operate  the  washing  machine,  the  sew- 
ing machine,  and  the  chum.  But  it  is  not 
necessary  that  all  the  people  of  a  com- 
munity should  take  a  portion  of  the  elec- 
tric current  in  order  to  constitute  the  use 
of  a  public  one.  It  is  sufficient  if  each 
member  of  the  community  has  an  equal 
right  to  a  portion  of  it  on  equal  terms 
with  every  other  member.  That  some  of 
the  residents  of  a  city  do  not  use  gas  for 
lighting  or  heating,  or  that  some  elect 
not  to  have  their  houses  supplied  with 
water  from  the  public  reservoir,  or  that 
some  refuse  to  avail  themselves  of  the  gen- 
eral convenience  afforded  by  the  telephone, 
affords  no  reason  for  holding  telephone,  gas, 
water,  and  electric  power  and  light  compa- 
nies not  to  be  public-service  corporations. 
All  the  residents  of  the  city  have  the  right 
to  these  conveniences,  on  the  same  terms 
with  those  citizens  who  do  enjoy  them,  and 
that  is  sufficient  to  determine  the  service 
to  be  a  public,  and  not  a  private,  use. 

Many  states  have  passed  statutes  similar 
to  our  own,  conferring  the  right  of  eminent 
domain  upon  electric  companies  chartered 
for  the  purpose  of  furnishing  light,  heat» 
and  power  to  the  public,  and  these  statutes 
have  been  generally  upheld  by  the  eourti 
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as  constituting  a  proper  exercise  of  the 
right  of  eminent  domain.  1  Lewis,  Em. 
Dom.  §  268,  and  numerous  cases  cited  in 
note  70.  We  have  examined  nearly  all  of 
those  cases,  and  cite  the  following  specially 
as  supporting  the  constitutionality  of  such 
statutes:  Jones  v.  North  Georgia  Elec- 
tric Co.  125  Ga.  618,  6  L.R.A.(N.S.)  122, 
54  S.  E.  85,  5  Ann.  Cas.  526;  Rockingham 
County  Light  &  P.  Co.  ▼.  Hobbs,  72  N.  H. 
631,  66  L.R.A.  681,  58  Atl.  46;  McMeekin 
r.  Central  Carolina  Power  Co.  80  S.  C. 
512,  128  Am.  St.  Rep.  885,  61  S.  E.  1020; 
Ingleside  Mfg.  Co.  v.  Charleston  Light  & 
Water  Co.  76  S.  C.  95,  56  S.  E.  664;  Stoy 
V.  Indiana  Hydraulic  Power  Co.  166  Ind. 
316,  76  N.  E.  1067;  Wisconsin  River  Im- 
prov.  Co.  V.  Pier,  137  Wis.  325,  21  L.R.A. 
(N.S.)  538,  118  N.  W.  857;  Minnesota 
Canal  &  Power  Co.  v.  Pratt,  101  Minn.  197, 
11  L.R.A.(N.S.)  105,  112  N.  W.  395;  Re 
Niagara,  L.  &  O.  Power  Co.  Ill  App.  Div. 
686,  97  N.  Y.  Supp.  853;  Helena  Power 
Transmission  Co.  v.  Spratt,  35  Mont.  108, 
8  L.R.A.(N.S.)  567,  88  Pac.  773,  10  Ann. 
Cas.  1055;  Grande  Ronde  Electrical  Co. 
V.  Drake,  46  Or.  243,  78  Pac.  1031;  Walker 
V.  Shasta  Power  Co.  19  L.R.A.(N.S.)  725, 
87  C.  C.  A.  660,  160  Fed.  857.  This  last 
case  involved  the  constitutionality  of  an 
act  of  California. 

The  provision  in  our  statute  granting 
electric  power,  heat,  light,  and  traction 
companies,  when  for  public  use,  the  right 
to  erect  their  poles  and  stretch  their  wires 
along  public  roads,  by  and  with  the  con- 
sent of  the  county  court,  and  if  in  a  city, 
town,  or  village,  by  and  with  the  consent 
of  the  authorities  thereof,  does  not  In- 
validate the  act.  Neither  Is  the  act  in- 
validated by  the  provision  which  requires 
such  companies  to  furnish  service  to  per 
sons  along  and  near  its  line,  when  it  occu- 
pies a  public  highway,  and  which  classi- 
fies the  public  to  be  served  into  three 
classes,  giving  the  preference:  First,  to 
municipal  corporations;  second,  persons, 
companies,  and  corporations  engaged  in 
manufacture  or  transportation;  and,  third, 
individual  customers,  in  the  event  there 
ii  not  sufficient  current  developed  to 
supply  all.  Such  classification  is  clearly 
within  the  legislative  jurisdiction,  and  does 
not  constitute  the  use  a  private  one. 

We  think  the  statute  is  constitutional, 
and  shows  wisdom  on  the  part  of  the  leg- 
islature. The  recent  discoveries  and  in- 
ventions by  means  of  which  electricity  has 
been  made  to  serve  the  wants  of  man  have 
ereated  a  demand  for  much  of  the  water 
power  of  this  state,  which  heretofore  could 
be  of  little  use,  was  of  comparatively  small 
value,  and  which  for  ages  past  has  been 
allowed  to  go  to  waste.  It  requires  more 
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capital  to  build  electric  plants  and  string 
wires  for  distributing  the  current  to  supply 
the  needs  of  the  people  than  is  generally 
possessed  by  the  individuals  who  happen 
to  be  the  owners  of  much  of  the  water 
power,  now  made  valuable  because  of  ita 
new  possible  use,  and,  in  order  that  it  may 
be  utilized  to  serve  the  public,  the  legis- 
lature has  seen  fit  to  clothe  such  corpora- 
tions as  are  chartered  for  the  purpose  of 
supptying  such  current  to  the  public  with 
the  right  of  eminent  domain.  A  hereto- 
fore wasted  natural  power  can  thus  be 
made  to  supply  a  public  need,  and  the 
state  still  retain  the  right  to  prescribe  rea- 
sonable regulations  for  the  protection  of 
the  public.  For  no  public-service  corpora- 
tion or  company  can  escape  this  inherent 
sovereign  power  which  is  always  reserved 
to  the  state.  1  Lewis,  Em.  Dom.  §  246; 
Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Charleston  Natural  Gas  Co.  ▼.  Lowe, 
52  W.  Va.  662,  44  S.  E.  410. 

That  there  is  now  no  statute  regulating 
the  charges  which  such  companies  may 
make  for  services  to  be  rendered  is  imma- 
terial. It  is  time  to  prescribe  regulations 
when  the  company  is  ready  to  perform  the 
services.  Moreover,  it  would  not  be  pos- 
sible to  determine,  correctly,  in  advance  of 
the  erection  of  the  company's  plant,  and 
the  ascertainment  of  the  cost  of  furnishing 
the  light,  power,  heat,  eto.»  what  would 
be  a  fair  and  reasonable  charge  therefor 
to  the  public. 

It  is  insisted  that  condemnor's  petition 
is  bad  because  it  does  not  aver  that  it 
has  a  contract  to  supply  any  municipality 
or  company.  This  omission  is  immaterial. 
It  would  certainly  be  reversing  the  usual 
order  of  things  to  require  a  company  to 
obtain  a  franchise,  or  contract,  to  supply 
the  public  at  a  certain  fixed  rate,  before 
it  acquired  the  land  on  which  to  erect  its 
plant,  and  before  it  could  know  whether 
it  would  ever  be  in  a  position  to  comply 
with  its  agreement.  After  the  company 
obtains  the  necessary  land  on  which  to 
build  its  plant,  and  the  easements  neces- 
sary for  erecting  its  poles,  or  towers,  and 
stringing  its  wire,  it  may  then  be  able  to 
know' at  what  price  it  will  be  able  to  serve 
the  public.  Before  this  is  accomplished 
a  contract  as  to  price  would  be  much  a 
matter  of  speculation,  and  one  in  which  the 
public  would  likely  be  the  loser.  State 
ex  rel.  Harlan  v.  Centralia-Chehalis  Electric 
R.  Power  Co.  42  Wash.  634,  7  L.R.A.(N.S.) 
198,  85  Pac.  344.  The  condemnor's  right 
depends,  not  upon  contract  to  supply 
at  a  certain  price,  made  in  advance,  but 
upon  the  law,  and  the  provisions  of  its 
charter.  It  is  bound  by  law,  being  a  pub- 
lic-service   corporation    invested    with    the 
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right  of  eminent  domain,  to  use  the  prop- 
erty taken  for  the  purposes  set  forth  in 
its  petition,  and  the  order  of  the  court; 
any  other  use,  when  the  public  needs  and 
demands  the  service,  would  be  a  perver- 
sion of  its  privilege  and  a  violation  of  its 
right. 

There  is  nothing  in  the  condemnor's  peti- 
tion which  would  indicate  that  it  desires 
to  make  private  use  of  the  electricity 
which  it  proposes  to  generate.  It  alleges 
that  it  wants  the  land  ''for  the  purpose 
of  the  supply,  storage,  and  transporta- 
tion of  water  and  water  power  and  electric 
power  for  commercial  and  manufacturing 
purposes,  and  for  public  purposes  and  pub^ 
lie  uses,  for  cities,  towns,  counties,  and 
other  municipal  corporations,  and  for  elec- 
tric street  and  interurban  railways,  to  be 
operated  for  public  purposes,  and  for  other 
internal  improvement  companies  in  Pres- 
ton county  and  elsewhere  in  the  state  of 
West  Virginia,  and  for  all  public  purposes 
and  public  uses."  And  further,  that  it 
desires  to  proceed  at  once  in  Pleasant  dis- 
trict in  Preston  county  to  erect  and  con- 
struct reservoirs  and  water  power  and 
electric  power  plants,  for  the  storage  and 
transportation  and  supply  of  water  and 
water  power  and  electric  power  for  the 
aforesaid  purposes.  All  of  these  purposes 
are  certainly  consistent  with  the  public 
uses  declared  by  the  statute.  It  should  not 
be  presumed  that  it  wants  the  land  for  a 
private  use  when  it  alleges  that  its  pur- 
pose is  to  serve  the  public.  It  -will  be 
time  enough  for  the  state  to  interpose  for 
the  protection  of  the  rights  of  the  public 
when  the  company  begins  to  pervert  the 
use,  if  it  should  ever  do  so,  to  the  neglect 
of  the  public  which  it  proposes  to  serve. 
That  the  petition  denominates  one  of  the 
uses  a  commercial  use  does  not  necessar- 
ily mean  that  the  commerce  is  private.  A 
sale  of  electric  light  or  power  to  the  pub- 
lic, whether  sold  to  the  individual  members 
composing  it,  or  to  a  municipality  for  their 
benefit,  is  commerce. 

The  order  shows  that  evidence  was  pro- 
duced at  the  hearing,  but  the  record  con- 
tains none  of  it,  not  even  a  copy  of  con- 
demnor's charter.  We  must  therefore  as- 
sume that  the  allegations  of  the  petition 
were  properly  proven,  and  that  the  com- 
pany is  duly  authorized  by  its  charter  to 
engage  in  the  business  proposed.  It  was 
chartered  under  the  laws  of  the  state  of 
Pennsylvania;  but  the  law  of  this  state 
(§  30,  chap.  54,  Code  1906)  extends  to  it 
the  same  rights,  powers,  and  privileges  that 
are  conferred  upon  a  domestic  corporation 
created  for  the  same  purpose,  on  compli- 
ance with  the  provisions  of  law  relating 
to  foreign  corporations  desiring  to  do  busi- 
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ness  in  this  state,  and  subjects  it  to  the- 
same  regulations,  restrictions,  and  liabili- 
ties that  are  imposed  upon  like  corpora- 
tions created  by  this  state.  This  gives  it 
the  right  of  eminent  domain,  to  be  exer- 
cised, however,  for  the  public  use  of  the- 
citizens  of  West  Virginia.  1  Lewis,  Em. 
Dom.  S  310.  The  legislature  may  confer 
the  power  of  eminent  domain  upon  a  for- 
eign public-service  corporation.  1  Lewis^ 
Em.  Dom.  §  374,  and  numerous  cases  cited 
under   note   52. 

It  is  insisted  Ia.  brief  of  counsel  for  plain- 
tiff in  error  that  no  general  public  neces- 
sity is  shown  to  exist  for  exercising  the- 
eminent  domain  for  the  purpose  in  ques- 
tion. This  is  not  a  judicial  question,  but 
a  legislative  one.  1  Lewis,  Em.  Dom.  §§ 
255,  596.  In  undertaking  to  pass  on  this- 
question  is  where  a  few  of  the  courts  of 
the  country  have  fallen  into  error. 

Whether  the  necessity  for  taking  the  land' 
in  question  exists  in  favor  of  the  condem* 
nor  is  largely  a  matter  for  its  own  deter- 
mination.    Id.  §  597. 

The  orde*"  of  the  lower  court  will  be  af* 
firmed. 


WISCONSIN  SUPREME  COURT. 

STATE  OF  WISCONSIN 

V. 

WADHAMS  OIL  COMPANY. 

(_  Wis.  — ,  134  N.  W.  1121.) 

Criminal  law  —  Injunction  against  en<^ 
forcement  of  statute  —  effect. 

The  existence  of  a  preliminary  order  en- 
joining the  enforcement  of  a  statute  relat- 
ing to  the  inspection  of  oil  pending  a  suit 
to'  test  the  constitutionality  of  the  statute 
does  not  relieve  one  who  makes  sales  in 
violation  of  the  terms  of  the  statute  from 
prosecution  thereunder,  if  the  statute  is- 
ultimately  held  to  be  valid. 

'  (March    12,    1912.) 

CERTIFICATION  by  the  Circuit  Court 
for  Sheboygan  County  for  the  opinion 
of  the  Supreme  Court  of  the  question  wheth- 
er or  not  the  pendency  of  a  suit  to  test  the 
constitutionality  of  an  oil  inspection  law 
was  a  defense  to  the  liability  of  one  ac- 

Xote  —  State  v.  Wadhams  Oil  Co^ 
seems  to  be  a  case  of  first  impression,  as  a 
search  has  disclosed  no  other  case  upon  the 
question  as  to  criminal  responsibility  for 
violation  of  a  statute  pending  an  injunctioiv 
against  the  enforcement  thereof. 

As  to  criminal  responsibility  for  violation 
of  a  statute  after  a  judicial  ruling  that  it 
was  unconstitutional,  and  before  that  ruling- 
had  been  changed,  see  note  to  State  v.. 
O'Neil,  33  L.R.A.(N.S.)   788. 
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•cused  of  making  salei  of  oil  without  compli- 
ance  with  its  terms. 

Statement  by  Siebecker,  J.: 

July  31,  1009,  the  defendant  commenced 
an  action  in  equity  to  enjoin  the  state 
supervisor  of  inspectors  of  illuminating  oils 
from  executing  chapter  363  of  the  Laws  of 
1909,  known  as  the  oil  inspection  law.  A 
temporary  injunction  was  issued  enjoining 
the  state  supervisor  and  the  inspectors  from 
•executing  a  law  as  against  the  defendant. 
A  demurrer  to  the  complaint  was  sustained 
in  circuit  court  on  October  18,  1909,  and 
the  temporary  injunction  was  dissolved. 
On  appeal  to  this  court,  a  decision  was  ren- 
-dered,  sustaining  the  law  as  constitutional, 
and  affirming  the  orders  of  the  circuit  court 
sustaining  the  demurrer  and  dissolving-  the 
injunction. 

After  the  decision  of  this  court,  an  infor- 
mation containing  numerous  counts  was 
filed  by  the  district  attorney  of  Sheboygan 
-county,  charging  the  defendant  with  repeat- 
ed violations  of  the  oil  inspection  law  dur- 
ing the  pendency  of  the  injunction  in  the 
equity  case.  The  defendant  was  found 
guilty  upon  twenty-six  counts. 

The  trial  court,  being  in  doubt  as  to 
whether  or  not  this  injunctional  order  issued 
in  the  action  by  the  defendant  against  tlie 
«tate  supervisor  of  inspectors  of  illuminat- 
ing oils  constitutes  a  defense  to  this  prose- 
cution, certifies  the  following  question  to 
this  court:  "Is  the  injunctional  order 
issued  by  court  commissioner  Ryan  in 
said  equity  action  a  defense  in  this  action 
to  the  criminal  prosecution  of  the  Wadliams 
-Oil  Company  for  the  violation  of  said  act, 
as  charged  in  said  information,  for  sales  of 
petroleum  products  made  by  said  company 
during  the  pendency*  of  such  injunctional 
order,  and  contrary  to  the  provisions  of  said 

JlCt?" 

Messrs.  Ti,  H.  Bancroft,  Attorney  Gener- 
al,  and  Russell   Jackson  for   the  State. 

Mr.  George  P.  Miller,  with  Messrs. 
Marshutz  A  Hoffman,  for  defendant. 

Siebeeker,  J.,  delivered  the  opinion  of 
the  court: 

Assuming,  without  deciding,  that,  upon 
the  ground  that  the  oil  inspection  law 
(chapter  363,  Laws  of  1909)  was  an  invalid 
act,  the  circuit  court  commissioner  had  ju- 
risdiction to  make  the  injunctional  order  in 
the  action  brought  by  the  defendant  against 
Edward  L.  Tracy,  as  state  supervisor  of 
inspectors  of  illuminating  oils,  and  thereby 
to  enjoin  him  from  enforcing  the  provisions 
of  the  law  providing  for  such  inspection 
against  the  defendant,  and  from  interfering 
with  the  conduct  of  its  business  in  selling  ^ 
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such  oils  without  having  had  them  inspect* 
ed,  we  then  have  the  question  presented; 
Is  this  order  a  defense  to  the  prosecution 
of  the  defendant  criminally  for  violations  of 
this  law  through  sales  made  by  it  of  oils, 
not  inspected,  as  required  by  such  law,  dur- 
ing the  pendency  of  such  injunctional  order, 
since  the  law  was  challenged  as  invalid 
legislation  in  the  action  wherein  the  re- 
straining order  was  made? 

The  contention  of  the  defendant  is  that 
the  defendant  is  protected  against  the  in- 
curring of  the  penalties  for  selling  oils  con- 
trary to  the  mandate  of  the  law  during  the 
pendency  of  such  preliminary  order.  The 
injunctional  order  here  involved  restrained 
the  oil  inspectors  from  inspecting  plaintiff's 
oils  and  from  instituting  civil  and  criminal 
suits  during  its  pendency.  The  order  was 
unquestionably  made  upon  the  ground  that 
the  court  had  jurisdiction  within  its  equity 
powers  to  enjoin  such  prosecutions  in  order 
to  protect  the  plaintiff's  property  rights, 
and  because  it  deemed  that  such  rights 
would  be  imperiled  by  the  execution  of  a 
void  statute  through  wrongfully  subjecting 
the  plaintiff  to  a  multitude  of  civil  and 
criminal  suits,  and  through  harassing  it  to 
an  extent  that  would  amount  to  a  depriva- 
tion of  the  right  which  entitles  every  person 
to  a  certain  remedy  in  the  law  for  the  re- 
dress of  injuries  he  may  receive  in  his  per- 
son or  property.  Milwaukee  Electric  R.  & 
Light  Co.  V.  Bradley,  108  Wis.  467,  84  N.  W. 
870;  Joseph  Schlitz  Brewing  Co.  v.  Supe- 
rior, 117  Wis.  297,  93  N.  W.  1120. 

The  argument  is  made  that  whatever 
protection  the  defendant  would  have  under 
such  an  order,  had  the  law  been  unconsti- 
tutional, must  be  given  it  during  the  pen- 
dency of  the  order,  though  it  was  finally 
adjudged  that  the  legislative  act  was  consti- 
tutional; and  that  it  must  result  from  this 
that  the  defendant,  by  force  of  the  prelimi- 
nary order,  was  exempted  from  the  opera- 
tion of  the  statute  during  the  pendency  of 
the  order.  This  gives  an  effect  to  such  a 
preliminary  restraining  order  wholly  beyond 
its  purpose  and  function.  It  is  well  recog- 
nized that  such  orders  have  been  used  and 
employed  to  maintain  the  status  quo  of  the 
rights  of  parties,  and  thus  protect  persons 
against  irreparable  injuries  in  the  law.  Its 
legal  object  is  to  preserve  a  person's  prop- 
erty or  rights  in  controversy,  until  a  final 
adjudication  is  reached  upon  the  merits  of 
the  controversy;  but  it  does  not,  in  a  legal 
sense,  conclude  the  rights  of  the  parties. 
The  very  nature  of  the  remedy  suggests 
that  it  can  have  no  other  effect  than  to 
maintain  the  existing  status  of  a  party's 
personal  and  property  rights  until  a  court 
can  finally  adjudge  whether  they  would  be 
imperiled.     The   effect    thereof    is    not    to 
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exempt  a  person  from  the  opei^tion  hi  the  i  ow  shall  he  endowed  of  a  third  part  of  the 


law,  or  to  suspend  it  as  to  him.  It  does 
no  more  than  postpone  the  enforcement  of 
the  law  until  the  rights  of  the '  persons 
under  the  law  are  declared  by  a  final  judg- 
ment of  a  court  exercising  jurisdiction  in 
the  matter.  As  declared  in  Consolidated 
Vinegar  Works  v.  Brew,  112  Wis.  610,  88 
N.  W.  603:  "The  proper  function  of  such 
an  order  (at  least  in  ordinary  cases)  is 
simply  to  restrain  the  commission  of  some 
act  or  acts  during  the  progress  of  the  liti- 
gation, or,  as  otherwise  expressed,  to  main- 
tain the  status  quo,"  See  also  Milwaukee 
Electric  R.  &  Light  Co.  v.  Bradley,  108  Wis. 
467,  84  N.  W.  870;  McCord  v.  Akeley,  132 
Wis.  195,  122  Am.  St.  Rep.  956,  111  N.  W. 
1100;  Leavenworth,  L.  &  G.  R.  Co.  v.  Clem- 
mans,  14  Kan.  82;  Audenried  v.  Phila- 
delphia &  R.  R.  Co.  68  Pa.  370,  8  Am.  Rep. 
195. 

It  necessarily  follows  that  the  defendant 
was  subject  to  the  legislative. act  during  the 
pendency  of  the  preliminary  restraining  or- 
der, and  during  this  time  it  acted  at  its 
peril  in  committing  any  act  violating  its 
provisions,  if  the  act  should  finally  be 
adjudged  to  be  a  valid  legislative  enact- 
ment. It  therefore  follows  that  the  pre- 
liminary injunctional  order  in  the  equity 
action  is  no  defense  in  this  criminal  prose- 
cution against  the  defendant  for  violations 
of  the  law,  as  alleged  in  the  information 
filed  herein,  for  sales  of  petroleum  products 
made  by  it  during  the  pendency  of  such 
injunctional  order. 

References  in  defendant's  brief  to  the 
litigation  embraced  in  the  equitable  action 
brought  by  it  against  the  supervisor  of  in- 
spectors of  illuminating  oils  as  a  prero- 
gative cause  are  erroneous.  The  action  was 
manifestly  an  ordinary  suit  in  equity  to 
restrain  interference  with  rights  and  prop- 
erty under  an  invalid  act,  and  hence  with- 
out authority  of  law.  State  ex  rel.  Bolens 
V.  Frear,  148  Wis.  466,  134  N.  W.  673, 
135  N.  W.  164.  The  question  submitted 
under  the  report  of  the  case  to  this  court, 
pursuant  to  §  4721,  Stats.,  must  be  an- 
swered in  the  negative. 

The  question  reported  is  answered:     No. 
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UNDERGROUND  ELECTRIC  RAILWAYS 
COMPANY  OF  LONDON,  Limited, 
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LOUIS  S.  OWSLEY,  Exr.,  etc.,  of  Charles 
T.  Yerkes,  Deceased,  et  al.,  Impleaded, 
etc.,  Appts. 

(—  C.  C.  A.  — ,  196  Fed.  278.) 

Dower  —  liability  to  pay  accrued  taxes. 

1.  Under  a  statute  providing  that  a  wid- 
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property  whereof  her  husband  died  seised, 
taxes  which  accrued  prior  to  assignment  of 
the  dower  cannot,  in  favor  of  others  enti- 
tled to  share  in  the  estate,  be  deducted  from 
the  cash  value  of  her  dower  interest,  which 
she  agrees  to  take  in  lieu  of  dower  upon 
sale  of  the  property,  whether  they  accrued 
before  or  after  t^e  death  of  the  husband. 

Sam*  —  effect  of  agreement. 

2.  A  provision  in  an  agreement  of  a 
widow  to  take  cash  in  lieu  of  dower  upon 
sale  of  the  property  that  the  dower  shall  be 
valued  as  of  the  date  of  admeasurement  does 
not  subject  her  interest  to  the  lien  of  taxes 
which  accrued  before  that  date. 

Same  —  oocupanoy  before  assignment  — 
agreement  as  to  charges. 

3.  Under  an  agreement  that,  in  case  a 
widow  will  take  her  dower  interest  in  cash, 
her  occupancy  of  the  property  before  assign- 
ment of  dower  shall  be  without  charge  to 
her,  it  is  not  chargeable  with  taxes  even 
though  occupancy  prior  to  assignment  might, 
under  some  circumstances,  render  her  inter- 
est so  subject. 

Same  —  purchase  money  mortgage  — 
payment  of  taxes  —  priority. 

4.  Under  a  statute  making  a  widow's  dow- 
er interest  subordinate  to  the  lien  of  a  pur- 
chase-money mortgage,  it  is  also  subordi- 
nate to  the  lien  which  the  mortgage  gives 
the  mortgagee  for  taxes  which  he  is  com- 
pelled to  pay  upon  the  property,  and  she  is 
not  entitled  to  reimbursement  for  the 
amount  of  such  lien  by  the  heirs,  who  are 
not  required  to  protect  her  dower  interest 
against  such  taxes. 

(April  9,  1912.) 

Note,  —  Bight  to  consider  accrtied  taxes 
in  assigning  dower  or  fixing  its  cash 
vaUie, 

Earlier  cases  on  this  subject  may  be  found 
in  note  to  Defreese  v.  Lake,  32  L.R.A.  748. 

Generally,  a  widow  should  not  be  required 
to  pay  taxes  assessed  after  her  husband's 
death,  and  before  assignment  of  her  dower, 
unless  she  is  in  possession  during  such  time, 
or  unless  it  is  otherwise  provided  by  statute, 
14  Cyc.  1016. 

Thus  taxes  paid  by  the  grantees  of  the 
husband  before  any  demand  is  made  by  the 
widow  for  the  assignment  of  her  dower 
should  not  be  taken  into  consideration  in 
estimating  the  value  of  her  dower  estate. 
Felch  V.  Finch,  62  Iowa,  663,  3  N.  W.  570. 

So,  a  widow's  dower  right  is  not  to  be 
diminished  on  account  of  taxes  paid  on  her 
husband's  real  estate  after  his  death  and 
before  setting  off  of  dower.  Wild  v.  Toms, 
123  Iowa,  747,  99  N.  W.  700. 

Nor  is  the  dower  interest  subject  to  be 
applied  to  payment  of  any  part  of  the  taxes. 
Smith  V.  Cornell,  19  Jones  &  S.  354. 

And  where  a  widow,  without  having  dower 
assigned,  remains  in  the  mansion  house  with 
her  infant  children,  whom  she  supports,  and 
in  order  to  save  her  estate  pays  the  taxes, 
she  is  entitled  to  be  subrogated  to  the  lien 
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CROSS  APPEALS  by  certain  of  the  de- 
fendants from  a  decree  of  the  Circuit 
Court  for  the  United  States  for  the  South- 
ern District  of  New  York  dividing  a  cer- 
tain reserve  fund  under  a  prior  decree  di* 
recting  a  sale  of  property  of  Charles  T 
Yerkes,  deceased,  and  a  division  of  the  pro- 
ceeds; executors  of  the  widow  appealing 
from  so  much  of  the  decree  as  treated  the 
taxes  which  had  accumulated  subsequent  to 
the  death  of  the  husband  as  liens  superior 
to  the  widow's  dower;  and  the  executor  of 
the  husband's  estate  appealing  from  so 
much  as  decreed  that  the  taxes  accumu- 
lating during  his  life  were  to  be  disre- 
garded in  estimating  the  cash  value  of  the 
widow's   dower.     Modified   and   affirmed. 

Statement  by  Noyes,  Circuit  Judge: 
Cross  appeals  by  Charles  Sims  and  oth- 
ers,  as  executors  of  the  will  of  Mary  Ade- 
laide Yerkes,  deceased,  and  by  Louis  S. 
Owsley,  as  executor  of  the  will  of  Charles 
T.  Yerkes,  deceased,  from  a  decree  of  the 
circuit  court,  southern  district  of  New 
York,  entered  November  11,  1011,  dividing 


a  certain  fund  reserved  under  a  prior  de- 
cree of  said  court  in  said  cause. 

In  April,  1009,  the  Underground  Elec- 
tric Railways  Company,  a  creditor  of  the 
estate  of  Charles  T.  Yerkes,  filed  a  bill  in 
the  circuit  court,  praying,  among  other 
things,  for  the  appointment  of  a  receiver  to 
take  possession  of  certain  real  and  personal 
property  of  said  estate  situated  in  the  city 
of  New  York,  and  a  receiver  was  duly  ap- 
pointed. The  opinion  of  the  circuit  court, 
with  respect  to  the  appointment  of  a  re- 
ceiver, is  reported  in  169  Fed.  671,  and 
that  of  this  court  in  affirmance  in  99  C. 
C.  A.  600,  176  Fed.  .26; 

At  the  time  of  the  appointment  of  the 
receiver  the  property  was  in  the  posses- 
sion of  Mary  Adelaide  Yerkes,  widow  of 
Charles  T.  Yerkes,  who  claimed  to  own  the 
greater  part  of  it»  both  the  real  and  per- 
sonal. 

In  January,  1910,  a  decree  was  entered 
by  the  circuit  court  in  said  cause,  direct- 
ing, among  other  things,  the  sale  by  the 
receiver  of  the  real  estate  aforesaid  and 
the   payment   to  said   widow  of  the   cash 


of  the  commonwealth,  and  as  against  the 
judgment  creditors  of  her  late  husband,  to 
have  the  amount  of  the  taxes  so  paid  re- 
funded to  her  out  of  the  property.  Sim- 
mons v.  Lyle,  32  Gratt.  752.  It  is  contend- 
ed in  the  above  case  that  the  widow  is  to 
be  regarded  as  a  tenant  for  life,  and  as 
such  bound  for  the  taxes,  but  the  court  re- 
gards the  interest  of  the  widow  under  the 
statute  more  analogous  to  a  tenancy  at 
will;  remarking  that  it  does  not  mean  to 
say  it  is  actually  such  a  tenancy,  because 
that,  perhaps,  could  arise  only  under  con- 
tract, but  that  it  has  most  of  the  features 
of  an  estate  at  will.  The  court  says  that 
if,  though  the  default  of  an  heir,  the  widow, 
to  save  ner  estate,  is  compelled  to  pay  what 
the  law  requires  him  to  pay,  she  may  com- 
pel him  to  refund  the  amount  so  paid  for 
his  benefit;  that  if  the  heir  is  unwilling 
to  pay  the  taxes  while  the  widow  is  in  the 
occupation  of  the  mansion  house,  all  he  has 
to  do  is  to  assign  her  dower  and  thus  re- 
lieve himself  of  the  taxes  upon  one  third 
of  the  estate.  Failing  in  this,  it  is  fairly 
to  be  presumed  he  is  content  to  bear  the 
burden  upon  his  inheritance,  notwithstand- 
ing the  widow  may  be  in  the  possession  and 
enjoyment  of  it.  These  views,  says  the 
court,  are  undoubtedly  true  as  applied  to 
an  adult  heir,  whose  duty  it  is  to  assiefn 
dower  and  who  is  delinquent  in  the  per- 
formance of  his  duty.  But  the  rule  is  by 
no  tneans  so  clear  as  applied  to  an  infant 
heir  of  tender  years,  without  other  guard- 
ian than  the  mother,  and  who  continues  to 
reside  in  the  mansion  house  without  ap- 
plying for  an  assignment  of  dower.  In 
this  case,  however,  during  all  the  period 
of  the  occupation  of  the  mansion  house  by 
the  widow,  she  has  maintained  and  sup- 
ported the  two  infant  heirs  out  o(  her  own 
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scanty  means.  If,  therefore,  they  have  sus- 
tained any  loss  by  the  widow's  failure  to 
have  dower  assigned  to  her  by  her  occupa- 
tion of  their  two  thirds,  they  have  been 
more  than  compensated  by  the  support  and 
maintenance  furnished  them. 

So,  a  widow  who,  by  virtue  of  statute,  re- 
mains in  the  house  of  her  husband  after 
his  death  until  dower  is  assigned,  is  not 
subject  to  the  duties  of  a  tenant  for  life  to 
pay  ordinary  taxes.  Spinning  v.  Spinning, 
41  N.  J.  £q.  427,  5  Atl.  278,  affirmed  in  43 
N.  J.  Eq.  215,  10  Atl.  270. 

And  it  is  held  in  Anderson  v.  Fitzpatrick, 
20  Ky.  L.  Rep.  1617,  49  S.  W.  786,  that  a 
widow  of  a  vendor  of  land,  who  did  not 
join  in  the  mortgage  executed  by  her  hus- 
band, can  recover,  as  damages  for  nonassign- 
ment  of  dower,  one  third  of  the  reasonable 
rental  value  of  the  property  less  her  pro- 
portion of  taxes,  insurance,  and  necessary 
repairs,  from  the  institution  of  her  suit. 

But  it  is  held  in  Peyton  v.  Jeffries,  60 
111.  143,  that  a  widow  is  liable  for  taxes 
assessed  upon  one  third  of  the  premises  of 
her  deceased  husband,  subsequent  to  the 
time  of  making  demand  and  before  allot- 
ment of  dower.  This  decision  rests  upon 
the  rule  that  the  tenant  in  dower  stands  in 
the  same  position  as  a  tenant  for  life,  and 
as  such  is  subject  to  the  charges,  duties, 
and  services  to  Which  the  estate  may  be 
liable,  in  proportion  to  her  interest. 

So,  where  the  widow,  before  assignment  of 
dower,  occupies  by  virtue  of  statute  the 
land  of  her  deceased  husband  free  from  rent 
and  without  accounting  for  the  profits  and 
gains  made  from  it,  she  must  pay  the  taxes 
thereon.  Wheeler  v.  Dawson,  63  111.  54; 
Lambert  V.  Hemler,  2144  III  254,  91  N.  E, 
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yalue  of  her  dower  interest  therein,  in  ac- 
cordance with  the  provisions  of  a  settle- 
ment agreement  theretofore  entered  into  by 
the  parties  in  interest.  This  agreement 
provided  that  the  widow  should  waive  any 
claim  of  ownership,  and  should  receive  the 
cash  value  of  her  dower  in  the  real  estate 
in  question  estimated  under  a  rule  of  the 
supreme  court  of  New  York.  This  amount- 
ed to  20.18  per  cent  of  the  cash  value  of 
the  real  estate.  The  widow  had  also 
waived  the  provisions  of  the  will  of  her 
hushand  giving  her  the  life  use  in  certain 
of  the  New  York  real  estate. 

The  settlement  agreement  further  pro- 
vided that  during  the  pendency  of  the  re- 
ceivership cause  and  until  a  sale  thereof, 
the  widow  should  continue  to  occupy  the 
real  estate  "without  rent  or  other  charge 
therefor  for  any  period  since  the  death  of 
said  Charles  T.  Yerkes." 

The  taxes  assessed  against  said  real  es- 
tate during  the  lifetime  of  Charles  T. 
Yerkes,  and  which  were  unpaid  at  his  de- 
cease, amounted,  with  interest,  to  $81,266.- 
08.  The  taxes  assessed  against  said  real 
estate  after  the  death  of  Charles  T.  Yerkes 
and  down  to  the  time  of  the  sale  of  the 
same  in  pursuance  of  said  decree  of  Jan- 
uary, 1910,  amounted,  with  interest,  to 
$110,113.49. 

The  parties  in  interest  were  unable  to 
agree  whether  any  or  all  of  said  unpaid 
taxes  should  be  deducted  from  the  sale 
price  of  said  real  estate  before  estimating 
the  cash  value  of  the  widow's  dower  under 
the  settlement,  and,  consequently,  said  de- 
cree of  January,  1910,  provided  that  the 
encumbrances,  including  taxes,  should  be 
paid  by  the  receiver,  and  that  after  payment 
of  20.18  per  cent  of  the  residue  to  the  widow 
there  should  be  reserved  a  "further  sum  of 
20.18  per  cent  of  the  amount  paid  for 
taxes  on  said  property;  it  being  left  to  the 
further  determination  and  order  of  this 
court  what  portion  thereof,  if  any,  is  pay- 
able to  the  widow  in  settlement  of  her 
dower  in  said  property." 

In  accordance  with  the  foregoing  provi- 
sion the  sum  of  $38,620.40  was  reserved  by 
the  receiver  from  the  proceeds  of  the  sale, 
and  such  sum  is  now  in  his  hands. 

The  circuit  court  ruled  that  the  taxes 
which  had  accumulated  during  the  life  of 
said  Charles  T.  Yerkes  Were  to  be  disre« 
garded  in  estimating  the  cash  value  of 
the  widow's  dower,  and,  consequently,  that 
the  amount  reserved  as  against  the  pay- 
ment of  such  taxes  should  be  paid  over  to 
the  executors  of  the  widow  (she  having 
died  during  the  pendency  of  the  proceed- 
ings), but  that  the  taxes  which  had  ac- 
cumulated after  the  death  of  the  husband 
were  to  be  treated  as  liens  upon  the  real 
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estate  superior  to  the  dower,  and  ihat  the 
amount  reserved  against  such  taxes  should 
be  paid  over  to  the  executor  of  the  hus- 
band. 

The  executor  of  the  husband's  estate  and 
the  executors  of  the  widow's  estate  have 
taken  eross  appeals  to  this  court. 

Argued  before  Coxe  and  Noyes,  Circuit 
Judge's,  and   Holt,   District  Judge. 

Mr.  Carroll  G.  Walter,  with  Messrs. 
Kearny  &  Dickinson,  for  executors  Sims 
et  al.: 

The  dower  right  of  a  widow  is  a  right 
to  a  third  part  of  all  the  lands  whereof  her 
husband  was  seised  of  an  estate  of  inherit- 
ance at  any  time  during  the  marriage, 
and  she  is  not  chargeable  with,  nor  is  her 
right  subject  to,  any  deduction  on  account 
of,  taxes. 

Kursheedt  v.  Union  Dime  Sav.  Inst.  118 
N.  Y.  358,  7  L.R.A.  229,  23  N.  E.  473 ;  Har- 
risen  v.  Peck,  56  Barb.  251 ;  Taylor  v.  Bent- 
ley,  3  Redf.  34;  Vanderbeck  v.  Rochester, 
122  N.  Y.  286,  25  N.  E.  408;  Smith  v. 
Cornell,  19  Jones  &  S.  354 ;  Blodget  v.  Brent, 
3  Cranch,  C.  C.  394,  Fed.  Cas.  No.  1,653; 
Jonas  V.  Hunt,  40  N.  J.  Eq.  660,  5  Atl. 
148;  Graves  v.  Cochran,  68  Mo.  74;  Bran- 
son V.  Yancy,  16  N.  C.  (1  Dev.  Eq.)  77; 
Felch  V.  Finch,  52  Iowa,  563,  3  N.  W.  670. 

The  lower  court  was  plainly  right  in 
awarding  to  the  widow's  executors  the  re- 
served percentage  of  the  taxes  assessed 
prior  to  her  husband's  death. 

Re  Gill,  199  N.  Y.  155,  92  N.  E.  390; 
Re  Babcock,  115  N.  Y.  450,  22  N.  E.  263; 
Re  Hun,   144  N.  Y.  472,  39  N.  E.  376. 

The  lower  court  erred  in  holding  that  the 
widow's  dower  interest  was  subject  to  the 
lien  of  the  taxes  assessed  after  her  hus- 
band's death,  and  in  awarding  the  percent- 
age reserved  on  account  of  such  taxes  to 
the  husband's  executor.- 

Lawrence  v.  Miller,  2  N.  Y.  245;  14 
Cyc.  925;  Mutual  L.  Ins.  Co.  v.  Shipman, 
119  N.  Y.  324,  24  N.  E.  177;  Blodget  v. 
Brent,  3  Cranch,  C.  C.  394,  Fed.  Cas.  No. 
1,553. 

Mr.  Arthur  H.  Van  Brunt,  with  Messrs 
W.  Orison  Underwood  and  Joline,  I/ar- 
kin,  &  Rathbone,  for  executor  Owsley: 

The  executor  has  no  right  to  pay  the 
taxes  for  the  years  1907,  1908,  and  1909, 
from  personal  assets. 

Re  Mansfield,  10  Misc.  296,  81  N.  Y. 
Supp.  684;  Deraismes  v.  Deraismes,  72  N. 
Y.  154;  Re  Selleck,  111  N.  Y.  284,  19  N. 
E.  66;  Re  Babcock,  116  N.  Y.  450,  22  N. 
E.  263. 

The  executor  has  no  title  to  the  real  es- 
tate under  the  will,  and  therefore  no  right 
or  duty  as  such  to  pay  such  taxes. 

Re  Woodard,  13  N.  Y.  S.  R,  161  j  Cham* 
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berlain  ▼.  Taylor,  106  N.  Y.  186,  11  N. 
£.  626;  Robert  y.  Corning,  89  N.  Y.  226; 
Manice  v.  Manice,  43  N.  Y.  304;  Re  Tomp- 
kins, 164  N.  Y.  634,  49  N.  E.  135;  Tiffany, 
Real  Prop.  §  119. 

Mary  Adelaide  Yerkes,  lawfully  occupy- 
ing the  premises  as  life  tenant,  was  bound 
to  pay  the  entire  tax  assessed  during  the 
year  1906. 

Beraismes  v.  Deraismes,  72  N.  Y.  154; 
Re  Babcock,  116  N.  Y.  450,  22  N.  E.  263; 
Jonas  V.  Hunt,  40  N.  J.  Eq.  662,  5  Atl. 
148;  Bidwell  v.  Greenshield,  2  Abb.  N.  C. 
427;  2  Scribner,  Dower,  783,  §  28;  Whiting 
V.  Edmunds,  94  N.  Y.  309;  Bradt  v.  Church, 
110  N.  Y.  637,  18  N.  E.  357;  Bedlow  v.  New 
York  Floating  Dry  Dock  Co.  112  N.  Y.  263, 
2  L.R.A.  629,  19  N.  E.  800;  Bradshaw  v. 
Ashley,  180  U.  S.  59,  46  L.  ed.  423,  21 
Sup.  Ct.  Rep.  297;  Reuter  v.  Stuckart,  181 
111.  629,  64  N.  E.  1014;  Gosselin  v.  Smith, 
164  ni.  74,  39  N.  E.  980;  Westmeyer  v. 
Gallenkamp,  154  Mo.  28,  77  Am.  St.  Rep. 
747,  65  S.  W.  231;  Richards  v.  Richards, 
76  Mich.  408,  42  N.  E.  964. 

Noyes,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  widow  was  entitled  to  dower.  Both 
the  settlement  agreement  and  the  decree 
recognized  her  right.  The  former  stated 
that  it  existed  and  provided  for  the  sale  of 
the  lands  so  that  she  should  ''receive  the 
cash  value  of  her  dower."  Tl;e  latter  pro- 
vided for  payments  to  the  widow  out  of 
the  proceeds  of  the  sale  "for  her  dower." 
The  case  is  one  of  dower,  and  nothing  else. 
The  inquiry  is  whether  the  widow  took  her 
share  free  from,  or  burdened  with,  unpaid 
taxes. 

Lord  Bacon  said  as  early  as  1641 1  that  it 
was  then  "the  common  byword  in  the  law 
that  the  law  favored  three  things, — ^(1) 
life,  (2)  liberty,  (3)  dower"  (Bacon,  Uses, 
p.  37).  The  Year  Books  and  other  early 
reports  show  the  vigilance  of  the  courts 
in  watching  over  widows'  interests.  And 
from  those  times  to  these  the  right  of  dow- 
er has  always  been  highly  esteemed  in 
the  law.  We  must  start  with  the  proposi- 
tion that  the  law  will  not  favor  deductions 
from  the  widow's  thirds. 

Upon  the  death  of  the  husband  the  wid- 
ow's right  of  dower  in  his  realty  becomes 
consummate.  It  has  ceased  to  be  a  con- 
tingency. But  still  it  remains  a  mere  right 
in  the  nature  of  a  chose  in  action.  The 
widow  has  the  right  to  have  a  freehold 
estate  arsicrned  to  her,  but  she  has  no  es- 
tate until  it  is  assigned. 


1  The  fi^st  edition  of  Bacon  on  Uses  was 
publishc^d  fifteen  years  after  the  death  of 
Lord  Bacon. 
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Presumably  the  tenant  of  the  freehold 
is  bound  to  pay  the  taxes  until  he  assigns 
the  dower.  Heirs  and  devisees  have  the 
vested,  existing  estate.  The  widow,  before 
dower  assignment,  is  without  estate.  The 
law  must  be  clear  to  prefer  heirs  or  devi- 
sees to  the  widow,  and  to  charge  a*  Un 
on  real  estate  upon  her  mere  right  of  ac- 
tion. And  if  an  heir  or  devisee  will  not 
be  preferred,  a  creditor  or  a  representative 
of  creditors  will  stand  in  no  better  position. 
The  claims  of  creditors,  heirs,  devisees,  and 
legatees  are  subordinate  to  the  widow's 
right  of  dower,  and,  with  respect  to  it, 
they  all  stand  upon  the  same  plane. 

We  must,  then,  regard  as  settled  as 
preliminary  principles  that  the  law  will 
not  look  with  favor  upon  deductions  from 
the  widow's  dower,  and  that,  before  as- 
signment, a  widow  has  no  interest  to  be 
taxed  as  an  estate  in  the  lands.  And  so 
we  recur  to  the  inquiry  whether  this  wid- 
ow was  properly  burdened  with  any  of 
these  taxes  which  all  accrued  before  her 
dower  was  assigned.  Stated  more  precise- 
ly, the  question  is  whether  under  the  laws 
of  New  York,  in  awarding  to  a  widow  a 
share  of  the  proceeds  of  real  estate  in  lieu 
of  dower  therein,  unpaid  taxes  upon  such 
real  estate  should  first  be  deducted,  or 
whether  such  share  should  be  in  the  pro- 
ceeds without  deduction.  But  it  must  be 
observed  that  this  inquiry  does  not  in- 
volve any  right  of  state  or  municipality, 
because  the  taxes  have  been  paid.  It  is 
altogether  between  the  widow  and  the  oth- 
er persons  entitled  to  share  in  her  hus- 
band's estate. 

The  right  of  dower  in  this  state  is  fixed 
by  statute,  which  provides  (New  York  real 
property  law,  g  190) :  "A  widow  shall  be 
endowed  of  the  third  part  of  all  the  lands 
whereof  her  husband  was  seised  of  an  es- 
tate of  inheritance  at  any  time  during  the 
marriage." 

This  was  the  right  which — as  we  have 
seen — ^the  agreement  and  the  decree  recog- 
nized, and  it  was  not  changed  in  its  es- 
sential nature  by  the  provision  for  divid- 
ing the  proceeds  of  the  r^l  estate,  instead 
of  the  real  estate  itself.  If  the  widow  were 
entitled  to  a  third  part  of  the  lands,  and 
were  not  chargeable — as  between  the  par- 
ties interested  in  the  estate — with  unpaid 
taxes,  she  was  entitled  to  her  agreed  dow- 
er share  in  the  proceeds  of  the  real  state 
without  deduction  on  account  of  such  taxes. 

Now,  there  is  nothing  in  the  language 
of  the  statute  to  indicate  that  a  widow's 
right  of  dower  is  subject  to  any  deductions 
whatsoever,  and  the  underlying  principles 
which  we  have  examined  tend  to  the  con- 
clusion that  it  is  not  so  subject.  If,  in 
addition,   we    find    the   authorities    in    tlie 
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state  of  New  York,  aa  well  as  those  else- 
where, pointing  in  the  same  direction, 
there  will  be  little  difficulty  in  disposing 
of  the  case. 

In  Harrison  v.  Peck,  66  Barb.  251  (de- 
cided in  1870)  the  question  was  very 
similar  to  that  arising  here.  In  that  case 
the  contest  was  between  a  devisee  and  a 
doweress;  the  inquiry  was  whether  the 
latter  was  bound  to  pay  the  taxes  which 
had  accrued  upon  the  land  assigned  to  her 
as  dower  before  such  assignment  was  made, 
and  embracing  taxes  assessed  both  before 
and  after  the  death  of  the  husband.  The 
New  York  supreme  court  held  that  the 
widow  was  not  bound  to  pay  the  taxes, 
and,  after  quoting  the  dower  statutes,  said: 
"There  is  no  qualification  or  condition  in 
this  section,  and  the  sections  of  the  stat- 
ute relating  to  it  and  the  admeasurement 
of  dower  indicate  a  clear  intention  of  the 
legislature  that,  as  between  the  widow  and 
the  heir  or  devisee,  this  provision  shall  be 
enforced  unburthened,  ...  if  that  may 
be,  except  from  the  time  an  assignment 
of  the  dower  has  been  made." 

In  Taylor  v.  Bentley,  3  Redf.  34,  41  (de- 
cided by  the  New  York  surrogate's  court 
in  1877),  the  decision  in  Harrison  v.  Peck, 
supra,  was  followed. 

In  Smith  v.  Cornell,  19  Jones  &  S.  364 
( decided  by  the  New  York  superior  court  in 
1885),  the  court  said:  "The  dower  inter- 
est was,  in  law,  not  subject  to  be  applied 
to  payment  of  any  part  of  the  taxes." 
Citing  Harrison  v.  Peck,  supra.' 

In  Vanderbeck  v.  Rochester,  122  N.  Y. 
285,  26  N.  E.  408  (1890)  the  court  of  ap- 
peals, in  considering  whether  an  assess- 
ment paid  by  a  wife  upon  land  belonging 
to  her  husband  could  be  recovered,  said, 
in  holding  that  the  payment  was  volun- 
tary: "The  only  interest  she  had  in  the 
lands  was  that  of  dower.  And  that  inter- 
est was  not  in  jeopardy,  because,  first, 
no  steps  had  been  taken  by  the  respondent 
looking  to  a  sale  of  the  lands,  and,  second, 
as  widow  she  was  entitled  to  have  her  dow- 
er assigned  to  her  unburthened  with  taxes 
and  assessments  payable  out  of  her  hus- 
band's estate."  Citing  Harrison  v.  Peck, 
supra. 

The  conclusions  reached  by  the  New  York 
courts  are  those  reached  generally  by  the 
courts  in  this  country. 

Thus  in  Graves  v.  Cochran,  68  Mo.  74, 
the  supreme  court  of  Missouri  said  that  a 
dower  interest  was  not  "to  be  diminished 
by  the  taxes,  or  any  portion  of  the  taxes 
assessed  asrainst  the  land,  either  in  her 
husband's   lifetime   or  in   her  quarantine." 

In  Branson  v.  Yancy,  16  N.  C.    (1  Dev. 
Eq.)    77,   it   was  held   that  a  widow   who, 
after   the   death   of   her   husband,   occupies ' 
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his  residence,  is  under  no  obligation  to  pay 
the  taxes  accruing  thereon  between  his 
death  and  the  assignment  of  dower. 

In  Blodget  v.  Brent,  3  Cranch,  C.  C.  394, 
Fed.  Cas.  No.  1,663,  it  was  held  that  a 
widow  has  no  right  to  pay  taxes  assessed 
upon  her  husband's  lands  before  the  as- 
signment of  dower.  The  court  said:  "Be- 
fore assignment  of  dower  the  widow  has 
no  right  to  pay  the  taxes  or  redeem.  She 
looks  to  the  tenant  of  the  freehold,  who- 
ever he  may  be,  and  he  is  bound  to  pay 
the  taxes  until  he  assigns  her   dower." 

In  Felch  v.  Finch,  62  Iowa,  663,  3  N.  W. 
570,  it  was  held  that  a  widow  was  under 
no  obligation  to  pay  any  portion  of  the 
taxes  levied  on  the  lands  of  her  deceased 
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husband  before  her  dower  had  been  assigned. 
And  see  Jonas  v.  Hunt,  40  N.  J.  Eq.  660, 
6  Atl.  148;  Spinning  v.  Spinning,  41  N. 
J.  Eq.  427,  5  Atl.  278. 

The  rule  thus  well  established  by  the 
authorities  in  this '  state  and  elsewhere, 
that  a  widow  is  under  no  obligation  to  pay 
taxes  assessed  against  her  husband's  realty 
before  the  assignment  of  dower,  seems  de- 
cisive of  the  present  case.  The  taxes  in 
question  were  assessed  before  the  dower 
was  assigned,  and,  consequently,  unless 
we  find  some  special  considerations  con- 
trolling this  case,  no  other  conclusion  is 
possible  than  that  it  was  improper  to  hold 
back  anything  from  the  widow's  share  on 
account  of  taxes. 

There  is  no  distinction  going  to  the  re- 
sult between  the  taxes  assessed  during  the 
husband's  lifetime  and  those  assessed  after 
his  death  but  before  the  assignment  of  dow- 
er. In  neither  case  was  there  any  obliga- 
tion to  pay  upon  the  part  of  the  widow, 
and  that  is  the  question  here.  It  is  imma- 
terial that  as  between  executor  and  devisees 
or  heirs,  the  statutes  may  specifically  im- 
pose a  duty  in  one  case,  and  not  in  the 
other.  Such  statutes,  by  requiring  the 
payment  of  taxes  assessed  during  a  dece- 
dent's lifetime  out  of  personalty,  may  con- 
stitute an  additional  reason  why  such  taxes 
should  not  be  charged  against  the  widow, 
but  do  not  weaken  her  contention,  upon  the 
principles  stated,  that  she  is  under  no  obli- 
gation to  pay  taxes  accruing  between  the 
husband's  death  and  the  assignment  of 
dower. 

Some  stress  is  laid  in  the  opinion  of  the 
circuit  court  upon  the  provision  in  the 
settlement  agreement  that  the  dower  should 
be  valued  as  of  the  date  of  admeasurement 
which  was  after  a  lien  for  the  taxes  had 
come  into  existence  in  favor  of  the  munici- 
pality. We  think,  however,  that  this  pro- 
vision merely  gave  the  widow  the  right— 
which  she  would  probably  have  had  with- 
out  it — to   share   in   any   increase   in  tht 
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▼alue  of  the  property  after  the  husband's 
death.  But  it  did  not  make — as  between 
the  persons  interested  in  the  estate — a 
claim  for  moneys  paid  to  discharge  the 
tax  liens  a  charge  against  the  widow's  share. 
A  provision  for  valuing  property  at  a  par- 
ticular time  has  no  especial  bearing  upon 
the  question  whether  discharged  municipal 
liens  can  be  treated  as  existing  against  the 
right  of  dower.  It  does  not  follow  that 
liens  which  exist  in  favor  of  the  munici- 
pality create,  when  they  are  paid  off,  any 
charge  in  favor  of  or  against  other  inter* 
ests. 

It  must  be  distinctly  borne  in  mind  that 
the  parties  did  not  agree  that  the  widow 
should  receive  a  stated  percentage  of  the 
husband's  estate  subject  to  liens  existing 
at  a  particular  time.  As  already  pointed 
out,  they  agreed  that  she  should  have  dow- 
er, which  carried  with  it  the  rights  and 
obligations  attaching  to  dower.  The  right 
became  consummate  'Upon  the  husband's 
death.  She  had  the  right  to  share  in  the 
property  then  existing,  which  was  in  no 
way  limited  by  the  agreement  that  it 
should  be  valued  as  of  the  date  when  ad- 
measured. 

The  contention  is  made  by  the  executor 
of  the  husband's  estate,  that  it  is  "equi- 
table" that,  as  this  widow  had  the  use  of 
the  real  estate  after  the  husband's  death 
and  before  the  assignment  of  dower,  she 
should  bear  her  share  of  the  taxes  assessed 
during  such  time.  It  would,  perhaps,  be  a 
sufficient  answer  to  this  contention  to  say 
that  the  widow  was  entitled  to  dower  as 
a  matter  of  law,  and  that  the  amount  of 
dower  is  determinable  by  law,  and  not  by 
equitable  considerations.  Let  us  assume, 
however,  that  the  amount  of  dower  may 
depend  upon  equities,  and  that  a  widow 
who  occupies  lands  of  her  husband's  estate 
before  assignment  of  dower  should,  as  a 
matter  of  justice,  pay  the  taxes  assessed 
against  such  lands  during  her  occupancy. 
Such  obligation,  if  it  exist,  is  obviously 
based  upon  those  principles  of  fair  dealing 
which  would  require  the  payment  of  com- 
pensation for  value  received.  But  if  a 
widow  relinquishes  claims  to  the  ownership 
of  lands,  and  thereupon  it  is  agreed  that 
her  occupancy  thereof  before  assignment  of 
dower  shall  be  without  charge  to  her,  there 
is  no  more  reason  why  she  should  pay  the 
taxes  assessed  against  the  premises  than 
that  she  should  pay  rent  or  any  other  con- 
sideration for  the  use.  And  we  think  that 
is  substantially  what  was  done  in  this  case. 
The  settlement  agreement  provided,  as  we 
have  seen,  that  the  widow  should  occupy 
the  premises  "without  rent  or  other  charge 
therefor  for  any  period  since  the  death 
of  said  Charles  T.  Yerkes."  We  fail  to  see 
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how  language  could  be  better  framed  to 
absolve  the  widow  from  any  obligation  to 
meet  the  taxes  or  any  other  charge.  In 
view  of  this  provision,  the  widow's  right 
of  dower  was  unaffected  by  the  fact  of  her 
occupancy.  In  view  of  this  provision,  also, 
the  question  t^hether,  in  case  the  widow 
occupied  for  a  time  as  life  tenant  under 
the  will  and  subsequently  renounced  the 
will,  she  would  be  liable  for  use  and  occu- 
pation, is  unimportant.  Any  such  liabili- 
ty was  discharged  in  the  settlement  agree- 
ment, and  affords  no  basis  for  a  diminution 
of  dower. 

We  have  thus  far  considered  the  ease  as 
relating  to  lands  to  which  the  general  dow- 
er statute  is  applicable.  It  appears,  how- 
ever, that  a  portion  of  the  real  estate  was 
subject  to  a  mortgage  executed  by  the  hus- 
band, Charles  T.  Yerkes,  to  the  grantor  for 
unpaid  purchase  money.  This  purchase- 
money  mortgage  contained  a  provision  au- 
thorizing, upon  default,  the  mortgagee  to 
pay  taxes  and  assessments,  and  providing 
that  the  obligation  to  repay  the  same  should 
constitute  a  lien  upon  the  premises  and  be 
secured  by  the  mortgage.  The  mortgagee 
in  fact  paid  $35,674.66  for  taxes,  and,  in 
accordance  with  an  express  provision  of 
the  decree  of  January,  1910,  such  amount, 
with  interest,  was  repaid  by  the  receiver 
as  a  part  of  the  mortgage  debt. 

This  land,  subject  to  the  purchase-money 
mortgage,  stood,  with  respect  to  dower,  in 
a  position  very  different  from  the  other 
lands  of  the  husband's  estate.  A  purchase- 
money  mortgage  is  always  superior  to  the 
wife's  right  of  dower.  Indeed,  it  is  gen- 
erally stated  that  a  purchaser  who  exe- 
cutes a  mortgage  for  the  purchase  money 
acquires  no  such  seisin,  as  against  the  hold- 
er  of  the  mortgage,  as  will  entitle  his 
widow  to  dower.  And  this  is  substantially 
that  which  is  provided  by  statutory  enact- 
ment in  New  York.  There  is  a  statute  here 
which  particularly  relates  to  dower  in  lands 
mortgaged  for  purchase  money,  and  which 
provides,  in  substance,  that  a  widow  is  not 
entitled  to  dower  in  such  lands  "as  against 
the  mortgagee  or  those  claiming  under 
him,"  but  is  entitled  to  dower  in  such 
lands  as  against  every  other  person.  New 
York  real  property  law,  §  193. 

Under  this  statute  the  only  dower  in- 
terest which  this  widow  obtained  in  the 
land  mortgaged  for  the  purchase  money  was 
in  the  equity  of  redemption.'  The  lien  of 
the  mortgage  was  paramount  to  the  dow- 
er, and  we  think  it  the  better  view  that 
the  amounts  paid  for  taxes  secured  by  the 
mortgage  were  paramount  also.  The  stat* 
ute  says,  in  effect,  that  a  purchase-money 
mortgage  takes  precedence  of  dower,  and 
we  perceive  no  ground  upon  which  a  dis- 
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tinction  can  be  drawn  between  the  demand 
for  the  purchase  money  itself  which  is  se- 
cured by  the  mortgage,  and  the  demand  for 
the  incident  thereto— the  amount  paid  for 
taxes  to  protect  the  mortgage  debt — which 
was  likewise  secured  by  the  mortgage. 

Of  course  it  does  not  necessarily  follow 
from  the  fact  that  the  mortgagee's  right 
to  reimbursement  for  taxes  paid  was  para- 
mount to  dower,  that  the  amount  paid  to 
the  mortgagee  must  be  charged  against  the 
dower  interest  in  favor  of  heir,  devisee,  or 
creditor.  If  the  persons  interested  in  the 
estate  owed  the  widow  an  obligation  to 
keep  down  the  amount  secured  by  the  pur- 
chase-money mortgage,  there  would  be 
ground  for  claiming  that  her  dower  in  the 
equity  of  redemption  should  not  be  di- 
minished by  the  taxes.  But  no  such  obli- 
gation is  pointed  out  to  us.  Indeed  it  is 
held  in  the  state  of  New  York,  with  re- 
spect to  mortgages  in  general,  that  a  hus- 
band owes  the  wife  "no  duty  enforced  in 
law  or  equity  to  pay  mortgages  to  relieve 
her  dower."  Ijunherr  v.  Rau,  135  N.  Y. 
219,  222,  32  N.  E.  49,  60.  See  also  Haw- 
ley  V.  Bradford,  9  Paige,  200,  37  Am.  Dec. 
390. 

Upon  the  whole  we  think  it  the  better 
view  that  the  widow  was  entitled  to  dower 
in  the  proceeds  of  this  particular  land 
only  to  the  extent  that  the  sale  price  there- 
of exceeded  the  amount  paid  to  the  mort- 
gagee for  the  mortgage  debt  and  for  reim- 
bursement of  taxes  paid.  In  other  words, 
the  widow's  estate  is  not  entitled  to  the 
moneys  reserved  as  representing  a  percent- 
age of  the  taxes  paid  to  the  holder  of  the 
purchase-money  mortgage. 

The  decree  appealed  from  must  be  modi- 
fled — ^but  without  costs — so  as  to  provide 
that  the  entire  amount  in  the  hands  of  the 
receiver,  with  the  exception  stated  in  the 
preceding  paragraph,  shall  be  paid  to  the 
executors  of  the  will  of  the  widow,  Mary 
Adelaide  Yerkes,  and  that  the  remainder 
only  shall  be  paid  to  the  executors  of  the 
will  of  the  husband,  Charles  T.  Yerkes. 
And  it  is  so  ordered. 
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Criminal    law  —  refusal    to    maintain 
wife  ^  former  Jeopardy. 

Conviction  of  failure  to  maintain  one's 
wife,  contrary  to  the  provisions  of  the  stat- 
ute, 18  not  a  bar  to  a  prosecution  for  con- 
40  L.ILA.(N.S.) 


tinned  failure  to  maintain  her  after  serr- 
\ng  the  sentence  on  the  former  conviction. 

(June  6,  1912.) 

APPEAL  by  the  State  from  a  judgment 
of  the  District  Court  for  Polk  County 

yote.  —  Conviction  or  acquittal  of  mari' 
tal  offense  aa  bar  to  a  subsequent 
'prosecution. 

The  question  whether  a  conviction  or  ac- 
quittal of  a  marital  offense  is  a  bar  to  a 
subsequent  prosecution  depends  upon  the  act 
or  acts  which,  under  the  statute  involved, 
constitute  the  offense.  Where  the  gist  of  the 
offense  is  abandonment  or  desertion  of  one's 
wife,  the  offense  is  complete  with  the  act 
of  separation  by  the  husband  from  the  wife, 
and  a  conviction  or  acquittal  is  a  bar  to  a 
subsequent  prosecution.  But  where,  as  in 
Iowa,  the  statute  is  against  failure  to  main- 
tain one's  wife,  such  failure  for  distinct 
periods  of  time  constitutes  distinct  offenses, 
and  a  conviction  is  no  bar  to  a  subsequent 
prosecution  for  the  same  failure  to  provide 
during  a  distinct  period  of  time. 

Thus,  under  a  statute  denouncing  as  an 
offense  the  neglect  of  a  person  to  provide 
for  the  support  of  his  wife  and  minor  chil- 
dren, in  necessitous  circumstances,  a  con- 
viction is  no  bar  to  a  subsequent  prosecu- 
tion for  a  like  neglect  and  failure  during  a 
period  of  time  not  covered  by  the  prior  con- 
viction, as  the  neglect  and  failure  during 
each  of  the  two  distinct  periods  constitute 
distinct  offenses  under  the  statute.  Be  Bau- 
rens,  117  La.  136,  41  So.  442. 

And  where  one  has  been  convicted,  under 
a  statute,  of  being  a  disorderly  person,  in 
that  he  neglected  to  provide  support  for  his 
wife  according  to  his  means,  and,  upon  giv- 
ing an  undertaking,  has  been  discharged 
from  imprisonment  pending  an  appeal  from 
,the  conviction,  such  proceedings  are  no  bar 
to  a  subsequent  prosecution,  pending  the  ap- 
peal, upon  a  new  complaint  for  the  same 
cause,  as  the  defendant's  continued  neglect 
to  provide  for  his  wife's  support  according 
to  his  means  constitutes  a  new  offense, — 
though  "if  he  had  been  imprisoned  in  pur- 
suance of  the  first  conviction,  or  had  given 
an  undertaking  for  the  support  of  his  wife, 
as  was  required  by  the  statute  and  the  deci- 
sion of  the  police  justice,  he  could  not,  dur- 
ing the  pendency  of  his  imprisonment,  or  the 
life  of  the  undertaking,  have  been  proceeded 
against  again  for  not  supporting  his  wife." 
People  ex  rel.  Lichtenstein  v.  Hodgson,  126 
N.  Y.  647,  27  N.  E.  378. 

On  the  other  hand,  under  a  statute 
against  wife  abandonment  or  desertion,  and 
neglect  or  refusal  to  provide  for  her,  which 
makes  the  gist  of  the  offense  the  act  of 
separation  by  the  husband  from  the  wife, 
and  his  refusal,  in  connection  therewith,  to 
provide  for  her,  and  not  merely  his  remain- 
ing away,  a  conviction  of  abandonment  of 
one's  wife  is  a  bar  to  a  subsequent  prosecu- 
tion for  the  same  offense,  alleged  to  have 
been    committed    at    a    subsequent    period, 
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aoquitting  defendant  of  the  charge  of  fail- 
ure to  furnish  support  for  his  wife.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Cosson,  Attorney  Gen- 
eral, and  John  Fletcher,  Assistant  Attor- 
ney General,  for  the  State: 

One  conviction  is  not  a  har. 

State  V.  Dvoracek,  140  Iowa,  266,  118 
N.  W.  399;  SUte  v.  Witham,  70  Wis.  473, 
36  N.  W.  934. 

Mr.  W.  T.  Maxey  for  appellee. 

Sherwln,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  now,  and  has  heen  since 
January,  1906,  the  husband  of  Martha  E. 
Morgan.  In  May,  1909,  he  was  indicted 
for  refusing  and  neglecting  to  maintain 
and  provide  for  his  wife;  and  he  was  later 
convicted  under  said  indictment  and  sen- 
tenced to  the  penitentiary,  where  he  served 
his  term.     After  his  discharge  therefrom. 


he  returned  to  Des  Moines,  his  former  home, 
and  the  home  of  his  wife,  and  has  since 
said  time,  without  good  cause,  wilfully 
neglected  and  refused  to  maintain  and  pro- 
vide for  his  wife,  although  she  has  been 
and  is  in  a  destitute  condition.  On  the 
20th  day  of  March,  1911,  the  indictment  in 
this  case  was  returned  against  the  defend- 
ant, charging  that  on  or  about  the  1st  day 
of  May,  1910,  and  up  to  the  time  of  filing 
the  indictment,  the  defendant  did  wilfully, 
and  without  good  cause,  desert  and  refuse 
to  maintain  and  provide  for  his  said  wife; 
she  being  then  in  a  destitute  condition. 
Pleas  of  not  guilty  and  of  a  former  adjudi- 
cation were  entered  by  the  defendant,  and 
at  the  close  of  the  evidence  the  court,  on  the 
defendant's  motion,  directed  a  verdict  of 
not  guilty,  on  the  ground  alone  of  former 
conviction.    The  state  appeals. 

The  only  question  presented  on  this  ap- 
peal is  whether  a  person,  who  lias  once  been 
convicted  and   punished   for  wilfully   no- 


where the  defendant  has  never  returned  to 
his  wife  since  the  filing  of  the  original  com- 
plaint against  him,  but^merely  continues  to 
refuse  to  live  with  her  or  to  furnish  her 
means  to  live  on.  State  v.  Miller,  90  Mo. 
App.  131. 

And  under  a  statute  making  it  a  misde- 
meanor for  any  husband  to  ''wilfully  aban- 
don his  wife  without  providing  adequate 
support  for  such  wife  and  the  child  or  chil- 
dren which  he  has  begotten  upon  her,"  a 
conviction  of  a  husband  abandoning  his  wife 
is  a  bar  to  a  subsequent  prosecution,  where 
he  has  not  lived  with  her  since  the  first 
abandonment,  but  has  simply  continued  to 
fail  to  provide  adequate  support  for  her 
and  their  child, — the  g^st  of  the  offense  be- 
ing the  act  of  separation,  and  not  merely 
its  continuance  without  providing  adequate 
support.    State  v.  Dunston,  78  N.  G.  418. 

So,  a  conviction  of  wife  desertion  and  a 
subsequent  conviction  of  deserting  one's 
wife  and  child  are  a  bar  to  a  third  prose- 
cution for  a  desertion  of  wife  and  child 
which  was  a  complete  offense  before  either 
of  the  former  convictions  was  had.  Com. 
V.  Bowman,  6  Kulp,  176. 

And  a  conviction  of  desertion  and  non- 
support  of  one's  wife  is  a  bar  to  a  subse- 
quent prosecution  for  the  same  desertion 
after  the  expiration  of  the  defendant's  sen- 
tence, where  nothing  has  occurred  since  the 
former  trial  to  change  the  situation  and  to 
make  the  defendant's  subsequent  refusal 
to  live  with  and  support  his  wife  a  new  of- 
fense as  desertion  is  a  single  act  and  a  com- 
plete offense  when  it  takes  place.  Com.  v. 
Markley,  17  Pa.  Co.  Ct.  254. 

And  likewise,  the  dismip'^al  of  a  prosecu- 
tion for  wife  desertion,  after  a  full  hearings 
is  a  bar  to  a  subsequent  prosecution  for  a 
desertion  alleged  to  have  taken  place  prior 
to  the  first  prosecution,  where  nothing  has 
occurred  since  the  dismissal  of  that  case 
to  change  the  situation  and  make  the  de- 
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fendant's  subsequent  refusal  to  live  with 
and  support  his  wife  a  new  offense.  Ccun. 
v.  Cawley,  4  Pa.  Dist.  R.  69. 

But  the  dismissal  of  a  prosecution  for 
wife  desertion,  without  a  hearing  upon  the 
merits,  on  account  of  the  failure  of  the  wife 
to  appear  in  court,  to  sustain  her  charge, 
which  failure  was  induced  by  defendant's 
promise  to  maintain  and  live  with  her,  is 
not  a  bar  to  a  subsequent  prosecution  for 
the  same  offense.  Com.  v.  Pickett,  10  Kulp, 
68. 

In  this  case,  the  court  also  said  that, 
further,  the  defendant,  by  his  promises,  at 
the  time  his  wife  promised  not  to  appear 
and  prosecute,  assumed  his  marital  rela- 
tions with  her,  and  that  thereafter  a  new 
offense  began,  for  which  the  wife  would  be 
justified  in  maintaining  a  prosecution  for 
desertion.    Ibjd. 

As  said,  also,  in  Com.  v.  Bowman,  6 
Kulp,  176:  "The  former  convictions  and  im- 
prisonment of  the  defendant  did  not  dis- 
solve the  marriage  tie,  and  we  can  conceive 
of  a  case  where  they  would  not  be  bar  to  a 
subsequent  prosecution.  For  example,  if 
after  his  release  the  defendant  and  his  wife 
had  come  together,  and  he  had  subsequently 
deserted  her  again,  it  would  seem  that  he 
might  be  prosecuted  again  for  the  new 
offense." 

And  in  State  v.  Vollenweider,  94  Mo. 
App.  158,  67  S.  W.  942,  it  was  held  that  a 
conviction,  under  the  Missouri  statute,  of 
abandonment  of  one's  wife,  is  no  bar  to  a 
subsequent  prosecution  for  a  repetition  of 
the  offense  after  the  defendant  has  resumed 
conjugal  relations  with  his  wife;  and  a 
plea  of  former  conviction  of  abandonment 
of  one's  wife  at  a  date  prior  to  the  alleged 
date  of  the  abandonment  subsequently 
charged  is  demurrable,  unless  the  defendant 
negatives  the  fact  that  he  has  resumed  con- 
jugal relations  with  his  wife  since  the  prior 
conviction.  A.  C.  W. 


101^ 


STATE  V.  MOtlCAN. 


($17 


lecting  and  refusing  to  maintain  and  pro- 
vide for  his  wife,  under  §  4775a  of  the 
Code  Supplement,  ean  be  again  tried  and 
punished  for  refusing  and  neglecting  to 
maintain  and  provide  for  her,  after  the  ex- 
piration of  his  former  sentence.  The  ques- 
tion is  not  entirely  free  from  doubt;  but 
we  reach  the  conclusion  that  the  finding 
of  the  trial  court  is  not  in  accord  with  the 
legislative  intent,  as  the  same  is  expressed 
in  the  entire  act  under  consideration,  nor 
in  accord  with  the  construction  which  this 
court  has,  in  effect,  heretofore  given  the 
statute. 

So  far  as  material  here,  §  4775a  reads  as 
follows:  "Every  person  who  shall,  without 
good  cause,  wilfully  neglect  or  refuse  to 
maintain  or  provide  for  his  wife,  she  being 
in  a  destitute  condition,  or  who  shall,  with- 
out good  cause,  abandon  his  or  her  legiti- 
mate or  legally  adopted  child  or  children 
under  the  age  of  sixteen  years,  leaving  such 
child  or  children  in  a  destitute  condition, 
or  shall,  without  good  cause,  wilfully  neg- 
lect or  refuse  to  provide  for  such  child  or 
children,  they  being  in  a  destitute  con- 
dition, shall  be  deemed  g^iilty  of  desertion." 
This  section  clearly  makes  it  a  crime  to 
neglect  or  refuse  to  maintain  or  provide 
for  the  wife,  or  to  abandon  the  child  or 
children,  or  to  neglect  or  refuse  to  provide 
for  such  child  or  children.  By  neglecting 
or  refusing  to  provide  for  or  maintain  his 
wife,  the  husband  incurs  the  penalty;  and 
by  abandoning  the  child  or  children,  or  by 
neglecting  to  provide  for  sudi  child  or 
children,  either  the-  husband  or  wife,  or 
both,  incur  the  penalty.  Three  distinct 
cases  are  thus  provided  for  and  punished; 
and  they  are  all  named  as  "desertion"  in 
the  statute. 

But  this  designation  is  not  controlling  in 
construing  such  statutes.  The  court  should, 
and  does,  go  beyond  the  mere  name,  and 
determine  the  acts  that  are  made  offenses 
against  the  statute  and  that  incur  the  pen- 
alty. Mere  desertion,  or  abandonment,  the 
words  being  synonymous,  of  the  wife,  in- 
curs no  penalty.  It  is  the  wilful  neglect 
or  refusal,  without  good  cause,  to  maintain 
or  provide  for  her  in  her  destitution  that 
incurs  the  penalty.  A  husband,  without 
any  cause,  and  with  ample  means,  may 
desert  or  abandon  his  wife,  without  bring- 
ing upon  himself  the  punishment  provided 
in  this  statute,  unless  it  be  shown  that  he 
left  his  wife  in  a  destitute  condition.  In 
other  words,  a  rich  husband  may  desert  a 
rich  wife  without  violating  this  statute; 
and,  if  that  be  true,  it  is  the  neglect  or  re- 
fusal to  maintain  or  provide  for  the  wife 
that  the  statute  punishes,  and  not  tlie  mere 
act  of  desertion;  and  as  long  as  the  con- 
dition named  in  the  statute  exists  the  bus- ' 
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band  is,  in  our  opinion,  subject  to  the 
penalty.  He  cannot,  of  course,  be  twice 
punished  for  the  same  offense;  but  his 
neglect  and  refusal  to  provide  for  his  wife, 
after  he  had  served  his  former  sentence,  con- 
stitutes a  new,  separate,  and  distinct  vio- 
lation of  this  statute,  for  which  he  may 
be  punished.  Our  conclusion  as  to  the 
proper  construction  to  be  given  the  sec- 
tion under  consideration  is  strengthened  by 
§  4775c  of  the  same  act,  which  provides, 
in  substance,  that  the  defendant  may  be 
released  upon,  giving  a  continuing  bond, 
conditioned  that  he  will  furnish  his  wife 
with  a  "necessary  and  proper  home,  food, 
care,  and  clothing." 

In  State  ▼.  Dvoracek,  140  Iowa,  266,  118 
N.  W.  399,  the  defendant  deserted  his  wife 
and  children  before  §  4775a  became  a  law, 
which  was  on  the  28th  day  of  March,  1907. 
In  September,  1907,  he  was  indicted  for 
neglecting  to  maintain  and  provide  for 
his  wife  and  children,  and  we  sustained  the 
conviction  that  followed.  The  question  pre- 
sented in  this  case  was  not  considered  in 
that  opinion;  but  it  is  manifest  that  the 
judgment  could  not  have  been  sustained  if 
this  defendant's  contention  is  right;  for, 
if  the  statute  punishes  for  mere  desertion, 
that  crime  had  been  completed  long  before 
this  statute  was  enacted. 

There  was  a  statute  in  Wisconsin  that 
provided  a  penalty  for  abandoning  the  wife, 
or  for  the  refusal  or  neglect  to  provide  for 
her.  And  in  State  v.  Witham,  70  Wis.  473, 
36  N.  W.  934,  the  court  held  that,  while  the 
abandonment  occurred  before  the  law  took 
effect,  still  the  wilful  refusal  to  provide  for 
the  wife  continued  to  the  time  of  the  trial; 
and  that  the  defendant  was  liable,  under 
the  statute,  for  the  penalty  imposed  for 
such  neglect.  The  decision  supports  our 
conclusion  in  this  case. 

The  judgment  should  be,  and  it  is,  re-' 
versed* 
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W.  T.  COWHERD. 

(148  Ky.  691,  147  S.  W.  6.) 

Master  and  servant  —  liability  of  serv- 
ant for  nonfeasance. 

1.  A  servant  whose  duty  is  to  maintain 
telephone  poles  in  safe  condition  cannot 
avoid  liabilitv  for  injury  to  a  stranger 
through  the  fall  of  a  pole,  because  of  his 

Note.  —  As  to  liability  j>i  an  agent  or 
servant  to  third  persons  for  his  own  negli- 
gence or  nonfeasance,  see  notes  to  Mayer  ▼. 
Thompson-Hutchison    Bldg.    Go.   28    L.R.A, 
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negligence,  on  the  theory  that  he  was  guilty 
merely  of  nonfeasance. 

Trial  —  deflniteness  of  Tercllct  —  suffi- 
ciency. 

2.  A  mere  finding  for  plaintiff  for  a  cer- 
tain amount,  in  an  action  against  two  to 
recover  damages  for  personal  injuries,  is 
sufficiently  definite  if  the  jury  were  in- 
structed that  they  might  find  against  either 
or  both,  or  might  find  one  sum  against  one 
and  another  different  one  against  the  other, 
in  which  case  they  must  state  how  much 
was  found  against  each. 

(May  29,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Taylor  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendants' 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs  Helm  Bruce,  John  A.  Wolford, 
and  Brnce  &  Bullitt  for  appellants. 

Mr.  W.  M.  Jackson,  with  W.  O.  Mc- 
Chord,  for  appellee: 

Servant  who  undertakes  to  discharge  a 
duty  to  the  public  for  the  master,  and 
enters  upon  the  discharge  of  such  duty, 
owes  the  same  duty  to  the  public  and 
stands  in  the  same  relation  thereto  as  the 
master;  and  the  servant  is  jointly  liable 
with  the  master  to  an  individual  who  is 
injured,  while  in  the  exercise  of  a  legal 
right,  by  the  negligence  or  nonfeasance  of 
the  servant  as  to  such  duty. 

27  Cyc.  805;  Baird  v.  Shipman,  132  111. 
16,  7  L.R.A.  128,  22  Am.  St.  Rep.  504,  23 
N.  E.  384;  Mayer  v.  Thompson-Hutchison 
Bldg.  Co.  104  Ala.  618,  28  L.R.A.  433,  63 
Am.  St.  Rep.  88,  16  So.  620;  Ellis  v. 
Southern  R.  Co.  72  S.  C.  465,  2  L.R.A. 
(N.S.)  378,  52  S.  E.  228;  Cameron  v.  Ken- 
-  yon-Connell  Commercial  Co.  22  Mont.  312, 
44  L.R.A.  509,  74  Am.  St.  Rep.  602,  56 
Pac.  358;  Ward  v.  Pullman  Car  Corp. 
131  Ky.  148,  25  L.R.A.(N.S.)  343,  114  S. 
W.  754;  Haynes  v.  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  145  Ky.  216,  140  S.  W.  176; 
Chesapeake  &  O.  R.  Co.  v.  Banks,  144  Ky. 
137,  137  S.  W.  1066. 

Winn,  J.,  delivered  the  opinion  of  the 
court: 

The  Campbellsville  &  Greensburg  Tele- 
phone Company  is  a  corporation  with  its 
poles  and  line  extending  along  the  turnpike 
between  the  two  towns.    G.  V.  Murray  is  its 


president  and  general  manager.  On  April 
1,  1911,  W.  T.  Cowherd  was  knocked  from 
his  farm  wagon,  which  he  was  driving  along 
the  road,  by  a  telephone  pole  which  fell  over 
upon  him.  He  was  partially  paralyzed  by 
the  accident  and  suffered  no  little,  both 
bodily  and  pecuniarily.  He  brought  his 
action  against  the  appellants  for  damage, 
and  upon  a  trial  recovered  a  judgment  of 
$2,875,  from  which  this  appeal  is  prose- 
cuted. 

The  petition  charges  the  negligence  of  the 
company  in  maintaining  the  decayed  pole; 
that  Murray  had  charge  of,  and  direct  su- 
pervision over,  the  construction  and  main- 
tenance of  these  poles  and  wires;  that  it 
was  his  duty  to  keep  and  maintain  them  in 
good  repair  and  safe  condition;  that  the 
defendant's  negligence  permitted  this  partic- 
ular pole  to  become  out  of  repair  and  un- 
safe, and  to  remain  so  for  an  unreasonable 
length  of  time.  There  is  then  a  specifio 
charge  that  Murray  inspected  the  pole 
which  fell  upon  Cowherd,  but  that  he  was 
negligent  and  careless  in  his  inspection,  and 
approved  the  pole  as  being  safe  when  it 
was  not  so.  The  evidence  discloses  that 
Murray  customarily  discharged  the  duties 
of  inspection  and  maintenance,  and  when 
an  inspection  disclosed  the.  unsound  con- 
dition of  a  pole  he  would  cause  it  to  be 
broken  out  and  reset.  He  was  the  presi- 
dent and  general  manager  of  the  company, 
and  doubtless  had  at  command  its  supplies 
without  the  formality  of  application  to  any 
superior  to  furnish  them.  There  was 
further  evidence  before  the  jury  that  he 
inspected  that  particular  pole  one  week  be- 
fore it  fell;  that  the  decayed  condition 
could  have  been  seen  had  he  gone  to  it  and 
looked  at  the  foot  of  it;  that  on  the  day 
when  he  did  inspect  it  his  presence  there 
was  occasioned  by  the  fact  that  the  pole 
next  in  line  to  it,  and  across  the  turnpike 
from  it,  had  fallen,  and  he  had  gone  there 
to  reset  that  pole;  that  after  resetting  it 
he  inspected  the  poles  immediately  on  both 
sides  of  it  in  the  line  to  see  whether  or 
not  they  had  been  affected  by  the  falling 
and  resetting  of  that  pole. 

No  substantial  complaint  of  the  verdict 
and-  judgment  is  made  by  the  telephone 
company.  The  reversal  is  urged  in  behalf 
of  Murray.  He  takes  the  position  that  at 
the  most  his  negligence  was  that  of  non- 
feasance, the  failure  to  inspect  the  pole 
properly;  and  that  a  servant  is  not  liable 
for  an  injury  resulting  alone  from  his  non- 


433,  and  Ward  v.  Pullman  Co.  25  L.R.A. 
(N.S.)  343,  and  later  case  of  Patry  v. 
Northern  P.  R.  Co.  34  L.R.A.(N.S.)  586. 
See  also  references  in  note  in  25  L.R.A. 
(N.S.)  343,  for  annotation  on  analogous 
points. 
40  LJC.A.(N.S.) 


As  to  effect  of  verdict  for  servant  in  an 
action  against  master  and  servant  for  the 
servant's  negligence  or  misfeasance,  seci 
notes  to  McGinnis  v.  Chicago,  R.  I.  &  P.  R. 
Co.  9  L.R.A.(N.S.)  880,  and  Southern  R. 
Co.  V.  Harbin,  30  L.R.A.(N.S.)   404. 
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activity;  that  his  duty  was  a  duty  which 
he  owed  alone  to  his  employer,  the  telephone 
company;  and  that  if  he  failed  to  perform 
this  duty  of  inspection  he  is  answerable 
alone  to  the  company,  his  superior  and  em- 
ployer. 

The  distinction  sought  to  be  drawn  be- 
tween a  servant's  acts  of  misfeasance  and 
those  of  nonfeasance,  resulting  in  an  injury 
to  another,  with  his  consequent  liability  in 
the  one  case  and  his  nonliability  in  the 
other,  does  not  obtain  in  Kentucky,  when 
the  negligence,  whether  of  misfeasance  or 
nonfeasance,  involves  some  breach  of  the 
servant's  duty.  It  is  not  his  position  of 
service,  but  his  relation  as  an  individual 
wrongdoer  to  the  party  injured,  which 
fixes  his  liability.  Haynes  v.  .Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  146  Ky.  209,  140 
8.  W.  176.  Certainly  under  the  particular 
facts  of  the  case  at  bar  the  distinction  is 
immaterial;  for,  under  the  evidence,  supra, 
the  pole  was  decayed  and  a  menace  to  the 
travelers  upon  the  highway.  The  defect 
could  have  been  discovered  by  an  inspec- 
tion. It  was  the  duty  of  Murray  to  in- 
spect and  maintain  the  line.  He  owed  such 
travelers  an  affirmative  duty  in  the  exercise 
of  reasonable  care  to  inspect  and  maintain 
this  pole  in  safety.  For  his  negligent  fail- 
ure to  discharge  this  duty,  whether  it  be 
called  misfeasance  or  nonfeasance,  liability 
attaches  to  him  in  favor  of  one  injured 
by  it. 

While,  as  remarked  above,  the  doctrine  is 
settled  in  this  state  that  the  servant  is 
personally  liable,  whether  his  act  be  that 
of  misfeasance  or  nonfeasance,  when  the 
injury  flows  from  some  breach  of  a  duty 
owed  by  him,  there  are  none  the  less  cer- 
tain- points  made  in  the  able  brief  for  the 
appellants  which  need  to  be  answered,  and 
certain  authorities  cited  which  need  to  be 
discussed  and  differentiated,  in  order  that 
no  misapprehension  of  our  position  maj 
grow  up. 

The  first  case  cited  by  appellants  is  that 
of  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Robertson,  116  Ky.  868,  74  S.  W.  1061,  a 
removal  case.  In  this  case  Brown,  the  resi- 
dent defendant,  according  to  the  allegation 
of  the  petition,  was  required  by  the  railway 
company  to  see  that,  mechanical  appliances 
of  a  certain  nature  were  supplied  on  the 
engines.  Those  supplied  were  not  of  that 
nature.  It  was  not  charged  that  the  master 
had  supplied  Brown  with  different  or  bet- 
ter appliances.  The  engineer  was  injured 
by  a  defect  in  such  an  appliance.  Upon 
the  trial  it'  was  developed  that  Brown  fur- 
nished to  the  engineer  precisely  the  same 
appliances  that  were  supplied  to  him  by  the 
railway  company;  and  the  case  turned  up- 
on the  question  as  to  whether  a  servant 
40  L.R.A.(N.S.) 


can  be  made  liable  to  an  inferior  servant 
because  of  the  master's  failure  to  provide 
safe  and  suitable  machinery,  although  it 
was  the  superior  servant's  duty  to  look 
after  the  machinery.  It  was  answered  that 
such  a  liability  would  attach;  but  that 
where  the  injury  resulted  to  some  third 
person  because  the  servant  failed  to  act, 
the  servant,  upon  general  authority,  was 
not  personally  liable.  The  court  added,  as 
to  this  general  doctrine,  that  it  was  not 
prepared  to  say  that  it  could  be  sustained 
in  sound  reason  to  its  fullest  extent,  and 
that  the  facts  in  that  case  relieved  the 
court  from  considering  whether  mere  non- 
feasance upon  the  part  of  Brown  would  have 
rendered  him  liable.  When  the  court  came 
at  a  later  time  to  try  the  Haynes  Case,  it 
departed  from  the  suggestion  made  in  the 
Robertson  Case,  and  held  that  where  the 
injury  resulted  from  a  failure  to  discharge 
a  duty,  whether  of  misfeasance  or  non- 
feasance, the  servant  himself  would  be 
liable.  In  the  Robertson  Case  it  is  to  be 
noted  that  Brown  was  an  inferior  servant 
of  the  company,  and  though  charged  with 
the  duty  of  inspection,  was  supplied  with 
no  other  or  different  or  better  appliances 
than  those  which  caused  the  injury;  while 
in  the  case  at  bar  there  is  a  pregnant  dif- 
ference, in  that  Murray  himself  testifies 
that  whenever  his  inspection  disclosed  a  bad 
pole,  he  would  have  it  taken  out  and  the 
pole  reset.  In  other  words,  he  had  good 
appliances  at  command  to  supplant  the 
defective  ones  which  his  inspection  might 
discover. 

The  next  case  cited  is  that  of  Dudley  V. 
Illinois  C.  R.  Co.  127  Ky.  221,  13  L.R.A. 
(N.S.)  1186,  128  Am.  St.  Rep.  336,  96  S.  W. 
836,  another  removal  case.  A  brakeman  on 
the  railroad  was  struck  by  a  waterspout 
leading  from  a  supply  tank  out  over  the 
track  to  supply  locomotives  with  water. 
He  sued  the  company  and  joined  with  it  as 
a  defendant  one  Mitchell,  charging  that 
he  was  its  superintendent  or  supervisor  of 
pumps,  tanks,  and  water  appliances,  and 
that  he  was  directly  in  charge  and  control 
of  the  particular  tank  and  spout  which 
caused  the  injury.  This  court  held  that  the 
petition  stated  a  good  cause  of  action 
against  him,  and  that  the  trial  court  prop- 
erly overruled  the  petition  for  removal  at 
the  beginning  of  the  action.  The  evidence, 
however,  disclosed  that  Mitchell  was  a  sub- 
ordinate employee  of  the  railroad  company, 
working  under  the  superintendent,  who  had 
charge  of  the  pumps  and  tanks.  The  court 
remarked  that  though  it  be  assumed  that 
it  was  Mitchell's  duty  to  keep  the  tanks 
and  appliances  in  repair,  he  could  not  be 
held  liable,  unless  such  a  servant  as  he  was 
is  liable  for  nonfeasance,  or  for  his  failure 
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affirmatively  to  take  some  action  to  remedy 
defects  or  dangerous  appliances  to  which 
his  attention  might  be  called.  This  lan- 
guage is  misleading,  standing  alone;  and 
it  must  be  read  in  connection  with  the 
further  facts  in  the  case,  that  Mitchell  had 
nothing  to  do  with  erecting  the  tank,  or 
adjusting  any  of  the  parts  or  appliances 
thereon,  and  that  the  evidence  wholly  failed 
to  make  out  any  case  against  Mitchell.  We 
undertake  to  say  that  the  case  would  have 
been  ruled  otherwise  had  the  evidence  dis- 
closed that  it  was  Mitchell's  duty  to  in- 
spect and  maintain  these  appliances,  and 
to  take  out  defective,  and  from  a  store  at 
his  command  supply  sound,  apparatus.  Un- 
doubtedly, had  he  failed  in  such  a  duty, 
though  his  failure  were  purely  nonfeasance, 
he  would  have  been  personally  liable — just 
as,  in  the  case  at  bar,  it  was  the  duty  of 
Murray  to  maintain  sound  poles  and  to 
take  out  defective  ones,  replacing  them 
with  sound  ones,  as  he  was  in  the  habit  of 
doing. 

The  next  case  is  that  of  Ward  ▼.  Pull- 
man Car  Corp.  131  Ky.  142,  26  L.R.A. 
(N.8.)  343,  114  8.  W.  754,  which  is  cited 
by  the  appellants,  not  by  way  of  sustaining 
their  position,  but  for  the  purpose  of  en- 
deavoring to  explain  away  statements  in  its 
text  which  are  against  their  position.  This 
case,  as  well,  was  a  removal  case.  In  it  we 
have  before  us  alone  the  allegations  of  the 
petition.  The  lower  court  sustained  the 
removal  petition  and  removed  the  case  to 
the  Federal  court;  and  the  case  that  came 
to  us  was  on  appeal  from  that  order.  The 
case  was  decided  here  upon  the  allegations 
of  the  petition  as  to  the  individual  de- 
fendants, Drayman  and  Glenn.  It  was 
charged  that  they  were  car  inspectors  in 
the  employment  of  the  Cincinnati,  New 
Orleans,  A  Texas  Pacific  Railway  Company, 
and  that  as  such  it  was  their  duty  to 
examine  and  inspect  freight  cars  to  ascer- 
tain whether,  they  were  safe  to  be  operated 
by  the  train  men  in  the  employment  of  the 
railroad.  It  was  further  charged  that  they 
had  carelessly  inspected  a  particular  car 
and  approved  it,  when,  as  a  matter  of  fact, 
it  was  defective,  and  injured  the  plaintiff. 
The  question  was  whether  a  cause  of  action 
was  stated  against  the  individuals.  The 
opinion  remarks  the  above  set-out  excerpt 
from  the  case  of  Cincinnati,  N.  O.  k  T.  P. 
R.  Co.  V.  Robertson,  116  Ky.  861,  74  S.  W. 
1061,  and  that  from  Dudley  v.  Illinois  C. 
R.  Co.  127  Ky.  221,  13  L.R.A.(N.S.)  1186, 
128  Am.  St.  Rep.  335,  96  S.  W.  836.  The 
opinion  then  added  that  "there  is  a  sharp 
conflict  in  the  authorities  as  to  whether  a 
servant  is  liable  to  a  third  person  for  non- 
40  L.R.A.(N.S.) 


feasance,  and  as  to  what  is  nonfeasance 
within  the  meaning  of  the  rule."  It  was 
added  that  it  was  not  necessary  in  the 
Ward  Case  to  decide  the  true  rule,  because 
the  acts  of  Drayman  and  Glenn  were  more 
than  those  of  mere  nonfeasance;  that  their 
approval  sent  the  car  out  on  the  road,  an 
affirmative  act  for  which  they  were  liable, 
as  the  car  was  defective  in  a  way  which 
could  have  been  discovered  by  ordinary 
care. 

The  cases  of  Illinois  C.<R.  Co.  ▼.  Coley, 
121  Ky.  386,  1  L.R.A.(N.S.)  370,  89  S.  W. 
234,  and  Chesapeake  &  0.  R.  Co.  ▼.  Banks, 
144  Ky.  137,  137  S.  W.  1066,  were  both 
cases  of  affirmative  or  active  negligence 
wherein  servants  of  the  railroad  company 
were  operating  their  engines  without  the 
due  precaution  to  the  traveling  public. 
Both  of  these  cases  are  cited  by  the  appel- 
lants, but  they  are  not  especially  in  point 
here. 

The  next  case  cited  by  appellants  is  that 
of  Haynes  ▼.  Cincinnati,  N.  O.  k  T.  P.  R.  Co. 
146  Ky.  209,  140  S.  W.  176.  This  also 
was  a  removal  case.  In  it,  for  the  first 
time,  this  court  met  and  answered  directly 
the  supposed  distinction. between  negligence 
of  misfeasance  and  negligence  of  nonfea- 
sance of  a  servant  in  the  discharge  of  an 
imposed  duty,  as  affecting  his  liability  for 
injury  resulting  from  his  negligence.  We 
quote  at  length  from  the  opinion  in  the 
Haynes  Case,  because  it  is  a  clear  state- 
ment of  an  established  view  of  the  court 
to  which  we  desire  to  adhere:  "'Misfea- 
sance is  the  performance  of  an  act  which 
might  lawfully  be  done  in  an  improper  man- 
ner, by  which  another  person  receives  an 
injury,'  while  'nonfeasance  is  the  nonper- 
formance of  some  act  which  ought  to  be 
performed.' — ^Bouvier's  Law  Diet.  If  the 
accident  had  been  caused  by  either  misfea- 
sance or  nonfeasance  amounting  to  a  breach 
of  duty  on  the  part  of  the  engineer,  we 
would  hold  him  liable.  In  some  jurisdic- 
tions the  servant  is  not  held  accountable  to 
third  persons  for  nonfeasance,  but  is  for 
misfeasance;  but  a  contrary  rule  and  one 
that  is  in  accord  with  the  weight  of  mod- 
em authority  prevails  in  this  state.  We 
do  not  recognize  any  distinction  so  far  as 
the  accountability  of  .the  servant  is  con- 
cerned between  acts  of  misfeasance  and  non* 
feasance.  Ward  v.  Pullman  Car  Corp.  131 
Ky.  142,  25  L.R.A.(N.S.)  343,  114  S.  W. 
764;  Chesapeake  k  0.  R.  Co.  ▼.  Banks,  144 
Ky.  137,  137  S.  W.  1066;  Illinois  C.  R.  Co. 
V.  Coley,  121  Ky.  385,  1  L.R.A.(N.S.)  870, 
89  8.  W.  234.  If  a  servant  performs  in  an 
unlawful  manner  an  act  that  results  in 
injury  to  a  third  person,  or  if  a  servant 
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fails  to  observe  a  duty  that  he  owes  to  third 
persona,  and  injury  results  from  his  fault 
of  commission  or  omission,  he  is  liable  in 
damages.  There  is  no  reason  for  making 
a  distinction  between  acts  of  commission 
and  omission,  when  each  involves  a  breach 
of  duty.  The  servant  is  not  personally 
liable  in  either  case  because  the  breach  of 
duty  was  committed  by  him  while  acting  in 
the  capacity  of  servant;  but  responsibility 
attaches  to  him  as  an  individual  wrongdoer 
without  respect  to  the  position  in  which  he 
acts  or  the  relation  he  bears  to  some  other 
person.  It  is  the  fact  that  the  servant 
is  guilty  of  a  wrongful  or  negligent  act 
amounting  to  a  breach  of  duty  that  he 
owes  to  the  injured  person  that  makes  him 
liable.  It  is  not  at  all  material  whether 
his  wrongful  or  negligent  act  is  committed 
in  an  affirmative  or  wilful  manner,  or  re- 
sults from  mere  nonattention  to  a  duty 
that  he  owes  to  third  persons,  and  that 
it  is  entirely  within  his  power  t6  perform 
or  omit  to  perform.  There  are  innumer- 
able situations  and  conditions  presented  in 
the  everyday  affairs  of  life  that  make  it 
the  duty  of  persons  to  so  a<it  as  not  to 
harm  others,  and  when  any  person,  what- 
ever his  position  or.  relation  in  life  may  be, 
fails,  from  negligence,  inattention,  or  wil- 
fulness to  perform  the  duty  imposed,  he  will 
be  liable." 

It  is  true  that  in  the  Haynes  Case  the  en- 
gineer was  held  not  liable;  but  it  was  be- 
cause the  injury  there  was  the  result  of 
defective  machinery  supplied  by  the  master, 
in  the  selection  of  which  the  engineer  had 
neither  the  right  nor  the  duty  to  dictate  to 
the  master.  It  was  very  well  said  that 
when  such  things  are  furnished  by  the  mas- 
ter and  prove  defective  or  unsafe,  the  liabil- 
ity attaches  to  the  master,  and  not  to  the 
servant;  and  that  it  would  be  a  most 
unreasonable  doctrine  to  hold  a  person  re- 
sponsible for  defects  in  machinery  that  he 
was  merely  employed  to  use  under  the  di- 
rection of  a  superior,  who  possessed  the 
exclusive  right  to  furnish  the  tools  or  ma- 
chinery used  by  him.  This  is  a  just  and 
wise  statement  of  what  reason  and  justice 
would  suggest  as  the  fair  rule.  The  negro 
man,  for  instance,  who  accompanied  Murray 
in  his  inspection  trips  and  assisted  in  tak- 
ing out  and  putting  in  poles  and  other  re- 
pair work  with  material  and  tools  fur- 
nished alone  by  the  master,  would  not  be 
liable,  because  of  defects  in  either,  for  in- 
juries occurring  because  of  the  defects. 
Murray,  however,  stands  in  an  altogether 
different  position.  He  was  the  president 
and  general  manager  of  the  telephone  com- 
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pany.  He  therefore  had  control  of  its  sup- 
plies. It  was  his  duty  to  inspect  and  to 
maintain  the  poles  in  a  sound  condition,* a 
duty  which,  a^ording  to  some  of  the  evi- 
dence, he  did  not  discharge  in  this  particu- 
lar instance.  He  says  as  well  that  when 
he  found  a  pole  unsafe  he  would  break  it 
off  and  reset  it,  a  course  which  he  undoubt- 
edly could  have  followed  with  this  particu- 
lar pole,  whether  or  not  he  had  a  new  ona 
at  command  to  replace  it.  Under  the  facts 
stated,  the  quotation  from  the  Haynes  Case 
clearly  fixes  the  personal  liability  of  Mur- 
ray. 

Some  effort  is  made  in  the  brief  of  ap- 
pellants to  weaken  as  authority  here  these 
removal  cases,  because  their  discussion  of 
the  servant's  liability  is  only  in  their  aspect 
toward  the  right  of  removal  to  the  Federal 
court.  It  is  difficult  to  conceive  any  man- 
ner of  case  which  would  present  a  more 
clear-cut  opportunity  to  pass  on  such  liabil- 
ity. If  there  was  such  liability  of  the  res- 
ident servant,  there  was  no  right  of  removal 
in  the  nonresident  corporations.  If  the  resi- 
dent servant  were  not  liable,  the  nonresi- 
dent corporation  had  the  right  of  removal. 
In  the  determination,  therefore,  of  the  right 
of  removal,  it  was  necessary  to  consider  in 
each  case  most  carefully  the  rules  fixing  or 
denying  the  servant's  liability;  and  these 
removal  cases  are  therefore  entitled  to  the 
highest  consideration. 

The  only  other  point  suggested  by  the 
appellants  is  that  the  verdict  of  the  jury 
is  not  sufficiently  definite  and  certain,  in 
that  it  merely  found  for  the  plaintiff,  with- 
out stating  as  to  whether  it  found  against 
both  or  some  particular  one  of  the  de- 
fendants. There  is  not  much  force,  we 
think,  in  this  position.  The  court  in- 
structed the  jury  that  they  might  find 
against  either  or  both  the  defendants,  and 
that  if  they  found  against  both  they  might 
find  one  sum  against  one  and  a  different 
sum  against  the  other,  "in  which  event  they 
must  state  in  their  verdict  how  much  they 
find  against  one  and  how  much  against  the 
other."  The  jury  obviously  did  not  find 
in  favor  of  one  and  against  the  other,  nor 
a  part  of  the  damage  against  the  one  and 
a  part  against  the  other,  because  they  made 
no  such  statement  in  their  verdict.  Inter- 
preted in  the  light  of  the  record,  there  is 
no  difficulty  in  ascertaining  what  the  jury 
meant. 

The  judgment  of  the  trial  court  is  af- 
firmed. 

Petition  for  rehearing  denied,  September 
27,  1912. 
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EX  PARTE  FORREST  E:  KNEEDLER. 

(—  Mo.  — ,  147  S.  W.  983.) 

Witness  —  incriminating  evidence  — 
motor  car  accident  —  leaving  identifi- 
cation. 

Making  it  a  felony  for  one  who  has 
caused  injury  by  the  operation  of  a  motor 
vehicle,  to  leave  the  place  of  accident  with- 
out leaving  his  name,  address,  and  license 
number,  does  not  violate  the  constitutional 
protection  against  giving  self-incriminating 
evidence. 

(June  1,  1012.) 

Vote,  ^~  Power  to  require  one  who  haa 
caused  an  injury  to  identify  Himself, 

The  point  involved  in  Ex  Paste  KNEEa>- 
LEB  is  another  example  of  the  new  ques- 
tions constantly  arising  from  the  use  and 
operation  of  motor  vehicles,  which  the 
courts  are  called  upon  to  decide.  In  that 
case  it  was  held  that  an  act  making  it  a 
felony  for  one  who  had  caused  an  injury 
by  the  operation  of  a  motor  vehicle,  to 
leave  the  place  of  accident  without  leav- 
ing his  name,  address,  and  license  number, 
did  not  violate .  the  constitutional  provi- 
sion against  giving  self-incriminating  evi- 
dence. A  search  has  disclosed  but  one  other 
case  in  which  this  point  has  been  consid- 
ered, and  the  result  there  reached  is  in 
conflict  with  the  decision  in  Ex  Paste 
Kneeoler. 

In  the  case  referred  to.  People  v.  Rosen- 
heimer,  70  Misc.  433,  128  N.  Y.  Supp.  1093, 
affirmed  by  appellate  division  on  opinion 
below,  in  146  App.  Div.  875,  130  N.  Y. 
Supp.  544,  Ingranam,  P.  J.,  dissenting,  a 
statute  providing  that  "any  person  operat- 
ing a  motor  vehicle  who,  knowing  that  in- 
jury has  been  caused  to  a  person  or  prop- 
erty due  to  the  culpability  of  the  said  op- 
erator, or  to  accident,  leaves  the  place  of 
said  injury  or  accident  without  stopping  and 
giving  his  name,  residence,  including  street 
and  street  number,  and  operator's  license 
number,  to  the  injured  party  or  to  a  police 
officer,  or  in  case  no  police  officer  is  in  the 
vicinity  of  the  place  of  said  injury  or  acci- 
dent, then  reporting  the  same  to  the  near- 
est police  station  or  judicial  officer,  shall 
be  guilty  of  a  felony,"  was  held  violative 
of  the  constitutional  provision  that  no  per- 
son shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself.  Tlie 
court  said :  "As  a  test  of  the  constitutional- 
ity of  a  law  requiring  a  person  to  sav  or 
produce  something,  considered  in  the  liprlit 
of  the  provision  exempting  from  self-accu- 
sation, is  whether  that  somethincf  required 
to  be  said  or  produced  is  receivable  in  evi- 
dence, it  is  immaterial  whether  that  de- 
manded is  an  oral  statement  provable  as  an 
admission  against  interest,  or  a  document 
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PETITION  for  a  writ  of  habeas  corpus 
to  secure  petitioner's  release  from  the 
custody  of  the  sheriff  of  the  city  of  St. 
Louis,  to  which  he  had  been  committed 
under  an  information  charging  him  with  the 
commission  of  felony,  in  violation  of  an  act 
in  relation  to  moter  vehicles.    Denied. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Kent  Koerner  and  Glendy  B. 
Arnold,  for  petitioner: 

Section  12  of  the  motor  vehicle  act  of 
1911  is  unconstitutional  and  void,  because 
it  requires  the  operator  of  an  automobile, 
in  violation  of  §  23  of  article  2  of  our  Con- 
stitution, to  give  information  which  may 
lead  to  his  being  charged  with  or  convicted 
of  a  crime. 

State  ex  rel.  Atty.  Gren.  v.  Simmons  Hard- 
receivable  in  evidence  for  like  reason.  In 
the  statute  now  under  consideration,  a 
person,  after  the  happening  of  an  event, 
is  required,  as  stated,  to  make  an  oral 
unsworn  statement.  The  event  is  one 
upon  which  the  criminal  liability  of  such 
person  may  be  predicated.  Such  person 
is  one  in  whose  presence  and  under  whose 
observation  a  fact  occurred.  He  is  there- 
fore prima  facie  competent  to  testify  to 
the  same,  and  for  this  reason  one  de* 
scribed  by  the  word  'witness'  as  used  in  the 
Constitution.  The  statement  is  required 
te  be  made  in  either  one  of  two  contingen- 
cies, namely,  (a)  where  the  occurrence  is  due 
to  the  culpability  of  the  one  required  to 
make  the  statement;  and  (b),  contrastively 
where  it  is  due  to  accident.  It  not  being 
required  when  the  injury  is  unconsciously, 
as  distinguished  from  knowingly,  inflicted, 
the  making  of  it  imports  knowledge  of  the 
occurrence  and  consciousness  of  its  culpa- 
bility where  culpable,  and,  but  for  the  pro- 
vision requiring  such  stetement  to 'be  made 
as  well  when  the  injury  is  accidental  as 
when  culpable,  the  mere  making  of  the  stete- 
ment would  import  an  admission  of  culpa- 
bility. The  circumstance  that  the  stetute 
also  requires  the  statement  to  be  made 
where  the  injury  inflicted  is  due  to  accident, 
— that  is  to  say,  without  conscious  culpa- 
bility,— and  that,  therefore,  it  may  con- 
ceivably be  required  where  no  criminal  lia- 
bility attaches  to  the  defendant  from  the 
occurrence,  does  not  make  the  statute  con- 
stitutional, for  it  is  sufficient  to  render  it 
obnoxious  to  the  constitutional  provision 
that  the  statement  required  to  be  made  may 
under  some  circumstances  be  self-accusa- 
tory, or  tend  to  establish  a  criminal  lia- 
bility, or  subject  the  maker  te  criminal 
prosecution.  It  is  not  necessary  to  ite 
unconstitutionality  that  it  should  inevita- 
bly have  this  effect.  The  first  count  in 
the  indictment  alleges  that  the  injuries 
inflicted  by  the  occurrence  respecting  which 
the  defendant's  stetement  was  required 
were  occasioned  by  the  defendant's  culpa- 
bility. As  the  demurrer  admits  this, 
among  other  facte  competently  alleged,  it 
follows  that  in  the  case  at  bar  the  state* 
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ware  Co.  109  Mo.  118,  16  L.RJ^.  676,  18 
8.  W.  1125;  People  v.  Roeenheimer,  70 
Miflc  433,  128  N.  Y.  Supp.  1096,  146  App. 
Div.  876,  130  N.  Y.  Supp.  644. 

The  phrase  "that  no  person  shall  be  com- 
pelled to  testify  against  himself  in  a  crimi- 
nal cause,"  as  used  in  article  2,  §  23,  of 
our  Constitution,  "means  that  no  person 
shall  be  compelled  to  give  utterance  to  any 
fact,  by  word  or  pen,  which  utterance  might 
then  or  afterwards  be  used  as  evidence 
against  him  in  a  proceeding  then  pending 
or  afterwards  to  be  brought." 

State  ex  rel.  Atty.  Gen.  ▼.  Simmons  Hard- 
ware Co.  supra;  People  t.  Rosenheimer,  70 
Misc.  433,  128  N.  Y.  Supp.  1096. 

The  legislature  has  no  power  to  pass  a 
law  which   requires   a   person   to  disclose 


evidence  which  might  lead  to  hia  being 
charged  with  or  convicted  of  a  crime. 

State  ex  rel.  Atty.  Gen.  v.  Simmons  Hard- 
ware Co.  supra. 

Messrs.  Seebert  6.  Jones  and  Forrest 
G.  Ferris,  for  respondent: 

The  chief  purposes  of  the  statute  is  to 
protect  those  using  the  streets  and  high- 
ways of  the  state, — ^to  prevent  and  amel- 
iorate accidents;  and  it  is  a  valid  exercise 
of  the  police  power  of  the  state. 

People  V.  Rosenheimer,  146  App.  Div. 
876,  130  K.  Y.  Supp.  644  (dissenting  opin- 
ion). 

Statutes  regulating  the  registration,  li- 
censing, operating,  and  speed  of  motor  ve- 
hicles, constitute  a  proper  exercise  of  the 
police  power  of  the  state.    One  purpose  of 


ment  would  have  been  required  from  the 
defendant  because  of  his  conscious  culpa- 
bility,   and    therefore   the   making   of   the 
statement  would  have  furnished,  not  merely 
evidence  of  the   defendant's  identity  with 
the  operator  of  the  vehicle,  and  in  that  con- 
nection  a   link   in   the   chain   of  evidence 
against  him  in  the  event  of  his  criminal 
prosecution,  but  also  evidence  of  admitted 
culpability.    It  is  elementary  that,  when  a 
person  is  injured  in  person  or  property,  and 
such  injury  appears  to  have  been  caused  by 
the  act  or  omission  of  another,  the  circum- 
stances as  ascertained  attending  the  inflic- 
tion of  such  injury  may  indicate  a  civil,  and 
possiblv   also  a  criminal,  liability  on  the 
part  of  such  other,  because  of  such  other's 
apparent    connection    with    its    infliction. 
Where,  for  the  reason  that  they  indicate 
criminal    liability,    a    criminal    action    is 
begun,   the   public   prosecutor   must   prove 
as    prerequisites    to    a    lawful    conviction, 
first,  the  identity  of  the  person  prosecuted 
with  the  person  causing  the  injury;   and; 
second,    the    latter's    criminal    culpability 
with  respect  to  the  same.     The  first,  like 
any   other    relevant   fact,   may   be   proved 
bv  the  admission  of  the  person  prosecuted. 
When  so  proved,  such  fact  becomes  a  link 
in    the    chain    of    evidence    against    him. 
Thus,  a  person  is  injured  upon  a  public 
highway,  and  thereafter  dies  from  the  ef- 
fects of  such  injury.     The  injury  causing 
death  results  from  the  violent  contact  of 
a  motor   vehicle,  either    directly   or    indi- 
rectly, with  the  bodv  of  the  person  killed. 
The  circiunstances  discovered  by  the  public 
authorities  indicate  that  such  contact  was 
due  either  to  some  act  or  some  culpable 
negligence    on    the    part    of    the    person 
operating  the  motor  vehicle.    The  question 
arises,  Who  was  that  person?  and  it  there- 
upon transpires  that,   under  the  penalties 
of  the  challenged  statute,  such  person  has 
said  to  a  police  officer  in  the  vicinity  of  the 
place  where  the  injury  was  inflicted,  not  an 
eyewitness   to   the   occurrence:     *I   am   the 
man.     I  operated  ^the  motor  vehicle  which 
caused  the  injury.'    My  address  is  such  a 
street  and  such  a  number,  and  this  is  my  op- 
erator's license  number.'    The  admission  so 
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made  as  an  evidentiary  fact  is  testified  to 
by  such  officer  before  a  grand  jury,  and,  in 
conjunction  with  other  evidence,  it  produces 
an  indictment.  That  indictment  conceiva- 
bly charges  murder  in  the  first  degree  (Peo- 
ple V.  Darragh,  141  App.  Div.  408,  126  N. 
Y.  Supp.  522),  possibly  manslaughter  in  its 
first  degree,  and,  if  not,  manslaughter  in  its 
second  degree.  A  trial  of  the  one  indicted 
follows,  and  there  again  such  person's  state- 
ment to  the  officer,  to  the  effect  that  he  was 
the  man  who  operated  the  motor  vehicle  up- 
on the  occasion  stated  in  the  indictment, 
becomes  a  link  in  the  chain  of  evidence 
against  him,  connecting  him  with  the  occur- 
rence as  therein  alleged.  It  follows  that  the 
man  making  the  statement,  whether  such 
statement  import  conscious  culpability  or 
merely  his  connection  with  the  occurrence, 
has  been  compelled,  in  the  absence  of  any 
statutory  immunity  against  prosecution,  to 
be  a  witness  against  himself  in  a  criminal 
case.  Such  was  the  nature  of  the  state- 
ment required  from  this  demurrant  under 
penalty  of  conviction  of  felony  should  he 
omit  to  make  it.  He  has  omitted  to  accuse 
himself,  and  the  indictment  assailed  is  the 
pleading  initiating  the  criminal  action  for 
his  conviction  of  felony  for  such  omission. 
These  considerations  lead  to  the  conclusion 
that,  while  the  facts  in  the  case  at  bar  are 
dissimilar  from  those  in  the  cases  cited, 
they  show,  if  anything,  a  more  obvious  in- 
fraction of  the  constitutional  provision.  In 
reaching  this  conclusion,  the  extent  of  the 
police  power  of  the  state  is  recognized. 
The  right  under  it  to  enact,  as  well-con- 
sidered regulations  for  the  public  safety 
in  connection  with  the  operation  of  motor 
vehicles  upon  public  highways,  license  and 
other  requirements  which  have  for  their 
object  the  identification  of  those  violating 
the  motor  vehicle  law,  is  conceded.  People 
V.  MacWilliams,  91  App.  Div.  176,  86  N. 
Y.  Supp.  367.  It  is  one  thing  to  require 
operators  of  motor  vehicles  to  carry 
identifying  indicia  before  such  persons  have 
broken  the  law,  and  quite  another  to  de- 
mand either  that  they  make  sclf-accusa- 
tion  in  case  of  infringement,  or  furnish 
in  such  case  a  link  in  a  chain  of  crimina- 
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such  regulations  is  to  make  known  the  iden- 
tity of  the  operator  in  case  of  his  failure  to 
observe  the  statutory  regulations. 

28  Cyc  32,  34;  State  v.  Swagerty,  203 
Mo.  617,  10  L.R.A.(N.S.)  601,  120  Am.  St. 
Rep.  671,  102  S.  W.  483,  11  Ann;  Gas.  755; 
People  V.  Schneider,  139  Mich.  673,  69 
L.R.A.;345,  103  N.  W.  172,  5  Ann.  Cas.  790. 

Whoever  accepts  the  privilege  of  operat- 
ing an  automobile  assumes  the  obligation 
imposed  by  the  state,  of  either  remaining  at 


the  place  of  accident  or  reporting  the  acci- 
dent. 

State  ▼.  Davis,  108  Mo.  666,  82  Am.  St. 
Rep.  640,  18  S.  W.  894. 

Ferrisss,  J.,  delivered  the  opinion  of  the 
court: 

Habeas  corpus  to  discharge  petitioner 
from  the  custody  of  the  sheriff  of  the  city 
of  St.  Louis  who  holds  petitioner  under  a 
capias  issued  on  an  information  based  up- 


tory  evidence  against  themselves.  The 
former  can  be  lawfully  done.  The  latter 
violates  the  Constitution." 

In  his  dissenting  opinion  in  the  appellate 
division,  Ingraham,  P.  J.,  said:  ''The  court 
below  held  that  this  statute  violated  §6  of 
article  1  of  the  Constitution  of  this  state, 
which  provides  that  no  person  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness 
against  himself.  With  that  conclusion  I  do 
not  agree.  The  statute  does  not  relate  to 
a  criminal  prosecution.  It  does  not  make 
it  a  crime  for  a  person  operating  an  auto- 
mobile to  cause  an  injury  to  person  or  prop- 
erty, nor  does  it  make  the  declaration  of  the 
person  operating  the  automobile  admissible 
m  evidence  in  any  criminal  proceeding  which 
may  follow  the  happening  of  the  accident. 
Whether  a  person  causing  an  injury  to  per- 
son or  property  is  guilty  of  crime  depends 
upon  other  provisions  of  law,  and  they  have 
no  connection  with  the  statute  under  re- 
view. If  no  crime  was  committed  when  the 
accident  occurred, — and  it  is  not  alleged 
that  there  was, — ^the  constitutional  provi- 
sion could  have  no  application,  and  the  de- 
fendant's constitutional  privilege  was  not 
infringed.  A  general  provision  of  law  com- 
pelling a  party  to  be  a  witness  generally 
would  not  violate  this  provision  of  the  Con- 
stitution, because,  if  a  crime  was  commit- 
ted, it  would  be  a  violation  of  the  Constitu- 
tion to  apply  the  statute  to  a  criminal 
prosecution.  In  the  recent  development  of 
motor  vehicles,  it  appears  that  they  have 
largely  increased  the  danger  to  persons  us- 
ing the  streets  and  highways;  that  it  has 
become  necessary  in  many  cases,  to  save 
life,  to  provide  prompt  assistance  to  those 
injured;  and,  if  such  a  vehicle  at  once 
leaves  the  place  of  the  accident  without 
waiting  to  see  the  result  of  the  injury, 
it  is  impossible  to  ascertain  the  identity 
of  the  person  causing  the  injury.  It  was 
to  meet  this  condition  that  the  act  was 
passed.  It  was  for  the  protection  of  those 
using  the  streets  and  highways  of  the 
state,  and  it  seems  to  me  a  valid  exercise 
of  the  police  power  of  the  state  to 
protect  its  citizens.  If,  as  before  stated,  no 
crime  has  been  committed,  then  the  con- 
stitutional provision  did  not  apply.  If  a 
crime  had  "been  committed,  and  the  defend- 
ant was  justified  in  refusing  to  give  his 
name  and  address  or  any  information  which 
could  be  used  to  identify  him,  it  was  for 
the  defendant  to  assert  his  privilep:e,  and 
show  that  his  compliance  with  the  statute  ] 
would  compel  him  to  give  testimony  acrainst 
40  L.R.A.(5i.S.)  ^ 


himself.  .  .  .  The  use  of  these  motor 
vehicles  has  created  a  new  condition  in 
which  those  using  the  streets  and  highways 
in  the  state  are  subjected  to  serious  damage. 
The  legislature,  to  protect  tiie  citizens  of  the 
state,  and  to  insure  that  prompt  relief  be 
supplied  to  these  injured,  and  that  those 
causing  the  injuries  could  be  ascertained, 
has  made  it  the  duty  of  the  one  causing  the 
accident  to  remain  and  notify  the  police  or 
a  judicial  officer.  He  is  not  required  to  give 
evidence  or  be  a  witness,  but  to  stay  at  the 
place  of  the  accident  or  give  notice  of  the 
accident  to  the  police.  Certainly  common 
humanity  would  impose  such  a  duty,  and  I 
cannot  believe  that  a  statuta  which  imposes 
and  enforces  it  would  violate  the  Constitu- 
tion of  this  state." 

In  Rex  V.  Hankey,  93  L.  T.  N.  S.  107,  an 
act  similar  to  those  under  consideration  was 
involved,  but  its  validity  was  not  ques- 
tioned or  passed  upon.  In  that  case  one  sec- 
tion of  the  act  provided:  'If  the  driver  of 
any  car  who  commits  an  offense  under  this 
section  refuses  to  give  his  name  or  address, 
or  gives  a  false  name  or  address,  he  shall 
be  guilty  of  an  offense  under  this  act,"  and 
another  section  provided:  "And  it  shall  be 
the  duty  of  the  owner  of  the  car,  if  required, 
to  give  any  information  which  it  is  within 
his  power  to  give,  and  which  may  lead  to 
the  identification  and  apprehension  of  the 
driver,  and  if  the  owner  fails  to  do  so,  he 
also  shall  be  guilty  of  an  offense  under 
this  act."  In  construing  these  provisions 
it  was  held  that  the  owner  might  be  con- 
victed, although  the  driver  'had  not  first 
been  asked  to  give  his  name  and  address. 
It  was  held,  however,  that  no  conviction 
could  be  had  unless  the  complaint  alleged 
that  an  offense  had  been  committed  by  the 
driver;  and  it  was  held  that  the  allegations 
in  that  case  were  insufficient. 

In  State  v.  Smith,  29  R.  I.  613,  72  Atl. 
710,  a  statute  provided  that  "every  driver 
of  a  motor  vehicle,  after  knowingly  caus- 
ing an  accident  by  collision  or  otherwise,  or 
knowingly  injuring  any  person,  horse,  or 
vehicle,  shall  forthwith  bring  his  motor  ve- 
hicle to  a  full  stop,  return  to  the  scene  of  the 
accident,  and  give  to  any  proper  person  de- 
manding the  same,  the  number  of  his  driv- 
er's license,  the  registration  number  of  the 
motor  vehicle,  and  the  names  and  residences 
of  each  and  every  male  occupant  of  said 
motor  vehicle."  Its  validity  was  not  passed 
upon,  in  that  case,  however,  the  question 
under  consideration  being  aa  to  the  suf- 
ficiency of  the  complaint.  J.  T.  W. 
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on  the  following  statute:  "Wboeyer  oper- 
ates a  motor  vehicle  while  in  an  intoxicated 
condition  shall  he  guilty  of  a  misdemeanor. 
Any  person  operating  a  motor  vehicle  who, 
knowing  that  injury  has  heen  caused  to  a 
person  or  property  due  to  the  culpahility 
of  the  said  operator,  or  to  accident,  leaves 
the  place  of  said  injury  or  accident  without 
stopping  and  giving  his  name,  residence,  in- 
cluding street  and  street  number,  and  oper- 
ator's license  number,  to  the  injured  party 
or  'to  a  police  officer,  or  in  case  no  police  offi- 
cer is  in  the  vicinity  of  place  of  said  in- 
jury or  accident,  then  reporting  the  same 
to  the  nearest  police  station  or  judicial  offi- 
cer, shall  be  guilty  of  a  felony  punishable 
by  a  fine  of  not  more  than  $500,  or  by  im- 
prisonment for  a  term  of  two  years,  or  by 
both  such  fine  and  imprisonment;  and  if 
any  person  be  convicted  a  second  time  of 
either  of  the  foregoing  offenses,  he  shall  be 
guilty  of  a  felony  punishable  by  imprison- 
ment for  a  term  of  not  less  than  two  years 
and  not  more  than  five  years.  A  conviction 
of  a  violation  of  this  subdivision  shall  be 
reported  forthwith  by  the  trial  court  or 
the  clerk  thereof  to  the  secretary  of  state, 
who  shall,  upon  recommendation  of  the  trial 
court,  suspend  the  license  of  the  person  so 
convicted,  or  if  he  be  an  owner,  the  cer- 
tificate of  registration  of  his  motor  vehicle; 
and,  if  no  appeal  therefrom  be  taken,  or  if 
an  appeal  duly  taken  be  dismissed,  or  the 
judgment  affirmed,  and  upon  notice  thereof 
by  said  clerk,  the  secretary  of  state  shall 
revoke  such  license,  or  in  the  case  of  an 
owner  the  certificate  of  registration  of  his 
motor  vehicle,  and  shall  order  the  license  or 
certificate  of  registration  delivered  to  the 
secretary  of  state,  and  shall  not  reissue  to 
him  said  license  or  certificate  of  registra- 
tion, or  any  other  license  or  certificate  of 
registration,  unless  the  secretary  of  state  in 
his  discretion,-  after  an  investigation  or 
upon  a  hearing,  decides  to  reissue  or  issue 
such  license  or  certificate."  Laws  1911,  p. 
328,  §  12. 

The  information  charges  in  the  first  count 
that  one  Ernest  Combs  was  in  charge  and 
control  of,  and  operating  and  managing,  an 
automobile  upon  a  street  in  the  city  of  St. 
Louis,  and  then  and  there,  by  accident, 
struck,  run,  over,  injured,  and  killed  one 
Frank  Farrar  with  such  automobile,  and 
that  he,  knowing  that  such  injury  had  been 
caused,  did  then  and  there  unlawfully  and 
feloniously  leave  the  place  of  such  accident 
without  stopping  and  giving  his  name,  resi- 
dence, and  license  number;  and,  further, 
that  the  petitioner,  before  said  Combs  left 
the  place  of  the  accident,  did  unlawfully, 
feloniously,  and  knowingly  incite,  procure, 


feloniously  leaving  the  place  of  said  acci- 
dent in  the  manner  and  form  aforesaid. 
The  second  count  of  the  information  con- 
tains  the  same  charge,  except  that,  instead 
of  charging  the  injury  to  have  been  acci- 
dental, the  information  charges  that  said 
Combs  did  then  and  there  "feloniously,  care- 
lessly, recklessly,  and  with  culpable  negli- 
gence," throw  and  cast  the  said  Farrar  to 
the  pavement,  and  drive  the  automobile 
over  him,  causing  his  death,  making  the 
same  charge  against  the  petitioner  as  to  in- 
citing Combs  to  leave  the  place  of  injury. 
A  demurrer  was  filed  to  this  information 
in  the  circuit '  court  and  overruled,  where- 
upon petitioner  applied  in  this  court  for  a 
writ  of  prohibition  against  Hon.  James  E. 
Withrow,  judge  of  the  circuit  court  before 
whom  the  cause  was  pending,  which  applica* 
tion  was  denied.  He  then  sued  out  this 
writ  of  habeas  corpus. 

The  only  question  involved  is  whether  or 
not  the  act  in  question  is  constitutional.  It 
is  claimed  by  the  petitioner  that  the  statute 
violates  §  23  of  article  2  of  the  state  Con- 
stitution, which  provides  that  "no  person 
shall  be  compelled  to  testify  against  him- 
self  in  a  criminal  cause." 

The  statute  in  question  is  §  12  of  an 
act  of  the  legislature  approved  March  9, 
1911  (Session  Acts  1911,  p.  822),  and  com- 
prising in  all  sixteen  sections,  containing 
minute  regulations  and  restrictions  upon 
the  use  of  motor  vehicles  on  public  streets 
and  highways.  Under  the  provisions  of 
the  act,  every  automobile  must  be  regis- 
tered with  the  secretary  of  state,  with  the 
name  and  address  of  its  manufacturer  and 
owner  and  the  number  of  such  vehicle. 
Such  number  must  be  conspicuously  dis- 
played on  the  vehicle.  The  character  of 
the  brakes,  signaling  devices,  and  lights  is 
specified.  The  statute  prescribes  the  rate  of 
speed  and  other  rules  of  the  road.  Every 
chauffeur  must  be  licensed,  and  must  also 
register  his  name  and  address.  The  highest 
degree  of  care  is  exacted  in  operating  the 
vehicle.  No  such  vehicle  can  be  lawfully 
operated  without  a  license  from  the  state. 
The  section  in  controversy  was  enacted  for 
the  purpose,  doubtless,  of  preventing  those 
controlling  and  operating  automobiles  from 
concealing  their  identity  by  immediate 
flight  from  the  scene  of  accident,  and  also 
to  secure  necessary  aid  for  the  injured. 
Therefore  it  requires  those  in  charge  of  the 
vehicle  to  remain  at  the  place  of  accident, 
or  give  their  names  and  addresses  before 
leaving. 

There  can  be  no  question  but  that  this 
act,  including  §  12,  is  a  reasonable  exercise 
of  the  police  power.     The  petitioner  does 


aid,  counsel,  hire,  and  command  the  said  I  not  contend  otherwise.  His  contention  is 
Combs  to  do  and  commit  said  felony  of '  that,  whether  reasonable  or  not  as  a  police 
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measure,  it  is  invalid,  because  it  violates 
the  constitutional  provision  that  "no  person 
shall  be  compelled  to  testify  against  him- 
self in  a  criminal  cause."  The  argument 
is  that  the  driver  may  be  charged  with  the 
crime  of  culpable  negligence,  and  that  the 
information  exacted  by  the  statute  in  ques- 
tion may  be  used  as  evidence  to  establish 
his  connection  with  the  injury. 

The  statute  is  a  simple  police  regulation. 
It  does  not  make  the  accident  a  crime.  If 
a  crime  is  involved,  it  arises  from  some 
other  statute.  It  does  not  attempt  in  terms 
to  authorize  the  admission  of  the  informa- 
tion as  evidence  in  a  criminal  proceeding. 
The  mere  fact  that  the  driver  discloses  his 
identity  is  no  evidence  of  guilt,  but  rather 
of  innocence.  State  v.  Davis,  108  Mo.  666, 
32  Am.  St.  Rep.  640,  18  S.  W.  894.  On 
the  contrary,  flight  is  regarded  as  evidence 
of  guilt.  In  the  large  majority  of  cases, 
such  accidents  are  free  from  culpability. 
If  this  objection  to  the  statute  is  valid,  it 
may  as  well  be  urged  against  the  other  pro- 
visions, which  require  the  owner  and  chauf- 
feur to  register  their  names  and  number, 
and  to  display  the  number  of  the  vehicle  in 
a  conspicuous  place  thereon,  thus  giving  evi- 
dence of  identity,  which  is  the  obvious  pur- 
pose of  the  provisions.  St.  Louis  v.  Wil- 
liams, 235  Mo.  503,  139  S.  W.  340.  We 
have  several  statutes  which  require  per- 
sons to  give  information  which  would  tend 
to  support  possible  subsequent  criminal 
charges,  if  introduced  in  evidence.  Persons 
in  charge  are  required  to  report  accidents 
in  mines  and  factories.  Physicians  must 
report  deaths  and  their  causes,  giving 
their  own  names  and  addresses.  Druggists 
must  show  their  prescription  lists.  Dealers 
must  deliver  for  inspection  foods  carried  in 
stock.  We  held  a  law  valid  which  required 
a  pawnbroker  to  exhibit  to  an  ofiicer  his 
book  wherein  were  registered  articles  re- 
ceived by  him,  against  his  objection  based 
on  this  same  constitutional  provision.  We 
held  this  to  be  a  mere  police  regulation,  not 
invalid  because  there  might  be  a  possible 
criminal  prosecution  in  which  it  might  be 
attempted  to  use  this  evidence  to  show  him 
to  be  a  receiver  of  stolen  goods.  St. 
Joseph  V.  Levin,  128  Mo.  588,  49  Am. 
St.  Rep.  577,  31  S.  W.  101.  If  the 
law  which  exacts  this  information  is 
invalid,  becaiise  such  information,  although 
in  itself  no  evidence  of  guilt,  might  possibly 
lead  to  a  charge  of  crime  against  the  in- 
formant, then  all  police  regulations  which 
involve  identification  may  be  questioned  on 
the  same  ground.  We  are  not  aware  of  any 
constitutional  provision  designed  to  protect 
a  man's  conduct  from  judicial  inquiry,  or 
40  L.R.A,(N.S.) 


aid  him  in  fleeing  from  justice.  But,  even 
if  a  constitutional  right  be  involved,  it  is 
not  necessary  to  invalidate  the  statute  to 
secure  its  protection.  If,  in  this  particular 
case,  the  constitutional  privilege  justifled 
the  refusal  to  give  the  information  exacted 
by  the  statute,  that  question  can  be  raised 
in  the  defense  to  the  pending  prosecution. 
Whether  it  would  avail,  we  are  not  called 
upon  to  decide  in  this  proceeding. 

The  petitioner  relies  upon  State  ex  rel. 
Atty.  Gen.  v.  Simmons  Hardware  Co.  109 
Mo.  118,  15  L.R.A.  676,  18  S.  W.  1125, 
wherein  we  held  a  statute  invalid  which  re- 
quired an  officer  of  a  corporation  to  answer, 
under  oath,  whether  the  corporation  had 
violated  the  statute  concerning  trusts  and 
combinations,  and  where  the  statute  further 
made  a  violation  of  such  trust  statute  a 
crime.  The  distinction  between  that  case 
and  this  is  obvious.  There  the  information 
relates  directly  to  a  crime  created  by  the 
same  statute,  and  is  necessarily  incrimi- 
natory, if  the  answer  is  in  the  affirmative. 
Re  Conrades,  112  Mo.  App.  loc  cit.  41, 
85  S.  W.  150.  This  distinction  was  pointed 
out,  also,  in  the  Levin  Case,  supra. 

Our  attention  is  called  to  the  case  of 
People  V.  Rosenheimer,  70  Misc.  433,  128 
N.  Y.  Supp.  1093,  wherein  the  court  of  gen- 
eral sessions  held  a  similar  act  invalid. 
This  decision  was  affirmed  by  a  divided 
court,  three  to  two,  in  the  appellate  divi- 
sion. 146  App.  Div.  875,  130  N.  Y.  Supp. 
544.  We  regard  the  dissenting  opinion  by 
Ingraham,  P.  J.  as  sustained  by  the  better 
reasoning. 

Similar  statutes  have  been  passed  in 
Maine,  New  Jersey,  Michigan,  Florida,  Cal- 
ifornia, and  other  states.  Our  attention  is 
called  to  no  decision  upon  the  question  in- 
volved here  by  any  court  of  last  resort. 

Common  observation  and  experience  show 
that  unrestricted  use  of  motor  vehicles  on 
public  streets  would  be  extremely  danger- 
ous to  life  and  limb  and  the  property  of 
the  public.  Their  use  thus  becomes  a  fit 
subject  for  state  regulation.  Every  person 
who  operates  or  uses  a  motor  vehicle  must 
be  regarded  as  exercising  a  privilege,  and 
not  an  unrestricted  right.  It  being  a  privi- 
lege granted  by  the  legislature,  a  person  en- 
joying such  privilege  must  take  it  subject 
to  all  proper  restrictions. 

We  cannot  hold  invalid  this  statute  im- 
posing a  proper  restriction,  because  of  its 
suggested  possible  relation  to  a  possible 
criminal  prosecution. 

It  is  ordered  that  the  petitioner  be  re- 
manded. 

Brown,  P.  J.,  and  Kennish.  J.,  concnr. 
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SAMUEL  L.  GOI^DSTEIN  et  al.,  Kespts. 

(212  Mass.  144,  98  N.  E.  703.) 

Mortera^e  —  foreclosure  sale  —  insisting 
on  cash  —  effect. 

A  sale  under  a  power  in  a  mortgage  will 
not  be  set  aside  because  the  mortgagee  in- 
sisted on  cash  and  furnished  the  money  to 
the  buyer  to  comply  with  his  bid,  if  he  acted 
in  good  faith,  the  bid  was  reasonable,  and 
the  mortgagee  did  nothing  to  prevent  the 
mortgagor  from  raising  the  money  or  bid- 
ding at  the  sale. 

(May   24,   1912.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Superior  Court  for  Suffolk  Coun- 
ty dismissing  a  bill  filed  to  set  aside  a 
foreclosure   sale.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  James  H.  DnfTy  for  appellant. 
Mr.  M.  F.  Cnnningham  for  respondents. 

Braley,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  Goldstein,  when  as  mort- 
gagee he  attempted  to  execute  the  power 
of  sale  upon  default  of  the  plaintiff,  was 
bound  to  act  in  good  faith,  and  to  use 
every  reasonable  means  to  obtain  the  full 
value  of  the  mortgaged  personal  property, 
and  to  protect  the  interests  of  the  plaintiff, 
who  was  mortgagor.  Montague  v.  Dawes, 
14  Allen,  369;  Clark  v.  Simmons,  150 
Mass.  357,  23  N.  E.  108.  The  master  was 
not  directed  to  report  the  evidence,  and 
his  findings  of  fact  being  final,  it  appears 
from  the  first  report  and  the  supplemental 
report,  which  are  to  be  read  together,  that 
the  sale  was  advertised  in  a  local  news- 
paper published  in  the  place  of  the  plain- 
tifTs  residence,  who  received  notice  of  tin 
time  and  place,  and,  if  the  record  is  silent 
as  to  the  terms  of  the  power  of  sale,  no 
question  is  raised  that  they  were  not  fol- 
lowed. The  plaintiff  did  not  request  an 
adjournment  of  the  sale,  although  there 
were  few  bidders,  and  the  master  finds 
that  the  price  obtained  was  not  dispropor- 
tionate to  the  real  value  of  the  property. 


It  is  conceded  that  the  notice  contained 
no  reference  to  the  terms  of  payment,  and 
the  plaintiff  J  who,  up  to  the  last  moment, 
endeavored  to  raise  enough  money  to  pre- 
vent the  sale  of  his  household  goods,  was 
unable  to  obtain  the  money. 

The  power  of  sale,  however,  must  be  as- 
sumed to  have  been  in  the  ordinary  form, 
and  the  mortgagee  could  have  sold,  and 
arranged  with  the  purchaser  to  give  cred- 
it for  the  purchase  money,  and  if  the  prop- 
erty had  brought,  more  than  the  sum  se- 
cured by  the  mortgage,  he  would  have  been 
answerable  to  the  plaintiff  for  the  surplus. 
Bailey  v.  iStna  Ins.  Co.  10  Allen,  286.  The 
plaintiff's  financial  inability  undoubtedly 
infiuenoed  the  terms  of  sale,  but  if  so,  the 
master  reports  that  under  the  circumstan- 
ces the  requirement  that  the  purchaser 
must  pay  cash  was  not  unreasonable,  or 
insisted  upon  by  the  mortgagee  in  order 
to  get  the  property  at  less  than  its  value, 
or  to  deprive  the  plaintiff  of  further  oppor- 
tunity to  redeem.  The  purchaser,  who  is 
joined  as  a  defendant,  was  present  during 
the  negotiations,  and  when  the  property 
was  struck  off  the  mortgagee  furnished  the 
money  to  pay  for  it.  If  the  mortgagee  had 
previously  hindered  the  plaintiff  from  rais- 
ing the  money,  or  sought  to  prevent  him 
from  bidding,  the  vendee  would  not  have 
been  an  innocent  purchaser  for  value  and 
without  notice  of  his  conduct,  and  the  fore- 
closure would  have  been  invalid.  Gilson 
V.  Nesson,  208  Mass.  368,  371,  94  N.  E. 
471;  Wenz  v.  Pastene,  209  Mass.  359,  — 
L.R.A(N.S.)  — ,  96  N.  E.  793.  But  the 
master  having  found  that  the  mortgagee 
did  nothing  to  hinder  or  delay  the  plain- 
tiff, who  had  a  reasonable  opportunity  to 
arise  the  money,  the  sale  cannot  be  vi- 
tiated on  this  ground.  The  price  not  hav- 
ing been  grossly  inadequate,  and  the  mort- 
gagee not  being  chargeable  with  bad  faith, 
the  plaintiff  has  failed  to  sustain  the  essen- 
tial averments  upon  which  he  relied  for 
relief,  and  the  decrees  of  the  superior  court 
overruling  the  plaintiff's  exceptions  to  the 
supplemental  report,  and  confirming  the 
report,  and  the  final  decree  dismissing  the 
bill,  should  be  affirmed.  Fennyery  v.  Ran- 
som, 170  Mass.  303,  306,  307,  49  N.  E.  620, 
and  cases  cited. 

Ordered  accordingly. 


Note.  ^^  Insisting  on  cash  sale  tinder  a 
chattel  mortgage. 

There  seems  to  be  no  case  squarely  in 
point  with  Lipsohn  v.  Goldstein  on  the 
point  indicated  in  the  title,  but  it  is  held 
in  Williams  v.  Hatch,  38  Ala.  338,  that  a 
provision  in  a  chattel  mortgage  that  the 
property  should  be  sold  for  cash,  being  for 
the  benefit  of  the  mortgagee,  may  be  waived 
by  him ;  and  where  he  sells  and  delivers  the 
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property  to  the  purchaser  without  demand- 
ing payment,  he  waives  that  condition,  and 
the  title  to  the  property  passes  to  the  pur- 
chaser as  completely  as  if  he  had  paid  the 
price. 

But  it  is  held  in  Edwards  v.  Cottrell,  43 
Iowa,  194,  that  a  chattel  mortgage  with 
power  of  sale  upon  default  in  payment 
confers  upon  the  mortgagee  no  right  to  dis- 
pose of  the  property  otherwise  than  for 
cash,  J.  p.  C« 
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V. 

T.   B.    HUNTER,   Appt 
(—  Tenn.  — ,  143  &  W-  892.)' 

Deed  —  privy  examinaUon  of  wife  — 
revocation  of  antliority. 

If,  after  a  wife  has  been  privily  exam- 
ined as  to  her  signature  to  a  deed  which 
has  not  been  signed  by  her  husband,  and 
before  the  certillcate  of  examination  has 
been  indorsed  on  the  instrument,  she  obtains 
possession  of  it  and  erases  her  signature, 
the  authority  to  attach  the  certificate  is 
terminated,  and  the  deed  will  be  void  if  the 
husband  subsequently  afl^es  her  signature 
and  his  own  to  the  instrument,  and  causes 
the  certificate  of  acknowledgment  to  be  at- 
tached thereto. 

(September  27,  1911.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Overton  Coun- 
ty in  .  plaintiffs'  favor  in  a  suit  to  set 
aside  a  deed  of  trust.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  R.  Officer  and  E.  A.  Qnalls 
for  appellant. 

Mr.  E.  C.  Knight,  for  appellees: 

The  homestead  cannot  be  alienated  with- 
out the  "joint  consent"  of  husband  and 
wife. 

Hoge  V.  Hollister,  2  Tenn.  Ch.  611 ;  Cope 
T.  Meeks,  3  Head,  388 ;  Mount  v.  Kesterson, 
6  Coldw.  461. 

The  execution  of  the  deed  to  pass  the 
married  woman's  estate  and  title  is  im- 
perfect and  incomplete  until  the  official 
act  of  the  clerk  or  other  officer  is  made 
perfect  and  complete  by  meeting,  in  letter 
and  spirit,  every  requirement  of  the  stat- 
ate. 

Rhea  v.  Iseley,  1  Shannon,  Cas.  228; 
Friedenwald  v.  Mullan,  10  Heisk.  231;  Wes- 
ter V.  Hurt,  123  Tenn.  508,  30  L.R.A.(N.S.) 
368,  130  S.  W.  842,  Ann.  Cas.  1912  c,  329. 

Shields,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Complainants,  J.  T.  Eldridge  and  Aman- 


da Eldridge,  husband  and  wife,  bring  this 
bill  to  have  a  deed  in  trust  upon  their 
homestead,  purporting  to  have  been  jointly 
executed  by  them,  declared  void  for  want 
of  valid  privy  examination  of  Mrs.  Eld- 
ridge, and  the  foreclosure  of  the  same  per- 
petually enjoined. 

Complainants  occupied  the  land  in  con- 
troversy as  a  homestead,  the  title  being 
in  the  husband,  worth  less  than  $1,000, 
and  the  only  real  estate  owned  by  them. 

J.  T.  Eldridge  purchased  of  the  defend- 
ant certain  personal  property  and  'agreed 
to  pay  therefor  $400,  for  which  he  execut- 
ed his  note  with  personal  security,  and  fur- 
ther agreed  that  he  and  his  wife  would  se- 
cure the  same  by  a  deed  in  trust  upon  his 
land.  The  conveyance  was  prepared  by  a 
notary  public  and  presented  to  Mrs.  Eld- 
ridge at  her  home,  in  the  absence  of  her 
husband,  and  she  there  signed  it  and  was 
properly  examined  touching  its  execution 
for  a  valid  privy  examination.  On  the 
next  day  Mrs.  Eldridge  went  to  the  homo 
of  the  notary  public,  and  upon  request  the 
conveyance  was  given  to  her  that  she  might 
consult  her  brother  concerning  it,  and 
while  in  her  possession  she  erased  her  sig- 
nature. Afterwards  the  notary  public  came 
to  the  home  of  J.  T.  Eldridge,  and  the  lat- 
ter, in  the  presence  of  Mrs.  Eldridge,  ex- 
ecuted and  acknowledged  the  conveyance, 
and  also  resigned  the  name  of  Mrs.  Eldridge 
thereto.  No  privy  examination  of  Mrs. 
Eldridge  was  then  made.  After  this  the 
notary  public  indorsed  the  acknowledg- 
ment of  J.  T.  Eldridge  and  the  privy  ex- 
amination of  Mrs.  Eldridge  upon  the  con- 
veyance,  and   it  was   delivered. 

These  facts  are  conceded.  There  is  some 
controversy  whether  Mrs.  Eldridge  author- 
ized her  husband  to  resign  the  conveyance 
for  her;  but  the  preponderance  of  the  evi- 
dence is  that  she  refused  to  again  sign  it 
herself,  or  authorize  her  husband  to  do  so 
for  her. 

We  think  that  upon  these  facts  there 
was  no  valid  privy  examination  of  Mrs. 
Eldridge,  and  that  the  certificate  and  deed 
in  trust  in  question  are  fraudulent  and 
void. 


Note.  —  No  other  case  has  been  found  in- 
volving the  withdrawal  of  one's  signature 
to  an  instrument  after  acknowledgment  on 
privy  examination,  but  before  the  certificate 
of  acknowledgment  or  examination  has  been 
indorsed  on  the  instrument  or  attached 
thereto.  It  seems  clear,  however,  as  stated 
in  Eldridge  v.  Hunteb,  that  before  the  in- 
ptninrent  has  been  completed  or  become 
binding  on  any  of  the  parties  thereto,  any 
one  of  them  has  the  ripht  to  withdraw,  and 
decline  to  proceed  with  the  execution  of  the 
instrument,  and  that  the  indorsement  or  at* 
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tachment,  after  he  has  withdrawn  his  signa- 
ture, of  a  certificate  of  his  acknowledgment 
or  examination,  would  be  unauthorized  and 
void. 

As  to  the  right  to  attach  or  correct  a 
certificate  of  aclniowledgment  after  the  date 
of  the  acknowledgment,  see  note  to  Alford 
V.  Doe,  22  L.R.A.rN.S.)   216. 

As  to  the  sufficiency  of  evidence  to  im- 
peach a  certificate  of  acknowledgment  of  a 
deed,  see  pote  to  Ford  v.  Ford,  6  L.RJI. 
(N.S.)    442. 
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The  homestead  of  the  husband  and  wife 
can  only  be  conveyed  by  their  joint  deed. 
They  need  not  execute  it  at  the  same  time, 
but  it  is  not  complete  until  executed  by 
both  of  them,  and  there  can  be  no  deliv- 
ery until  this  is  done. 

Married  women  cannot  make  a  valid 
conveyance  of  real  estate  without  privy  ex- 
amination, completed  in  the  form  and.  man- 
ner prescribed  by  the  statutes.  Signature 
is  the  least  important  part  of  the  execu- 
tion of*  a  deed  by  them.  Privy  examination 
is  the  essential  part,  and  until  it  is  mad^ 
and  perfected,  the  deed  is  of  no  force.  Mount 
v.  Kesterson,  6  Coldw.  463;  Wester  v.  Hurt, 
123  Tenn.  608,  30  L.R.A.(N.S.)  368,  130 
S.  W.  842,  Ann.  Cat.  1912  c,  329. 

The  statutes  providing  for  the  privy  ex- 
amination of  married  women  to  convey- 
ances of  real  estate  require  the  officer  tak- 
ing the  examination  to  examine  them  sep- 
arately and  apart  from  the  husband  in  re- 
gard to  the  free  execution  of  the  convey- 
ance, as  there  prescribed,  and  to  make  a 
certificate  in  a  form  also  prescribed,  show- 
ing the  result  of  his  examination,  and  to 
indorse  on,  annex,  or  attach  the  certificate 
to  the  conveyance,  and  contemplate  that 
this  shall  be  done  contemporaneously  with 
the  manual  execution  by  the  married  wo- 
man. The  privy  examination  is  not  com- 
plete until  these  mandatory  provisions  of 
the  statutes  are  complied  with,  and  the 
certificate,  so  indorsed,  attached,^  or  an- 
nexed, is  the  only  competent  evidence  of 
compliance.  Code,  §§  2076-2078  (Shan- 
non's ed.  §S  3763-3755) ;  Rhea  ▼.  Iseley, 
1  Shannon,  Cas.  228;  Mount  v.  Kesterson, 
6  Coldw.  463;  Currie  v.  Kerr,  11  Lea,  142. 

The  action  of  the  officer  taking  the  privy 
examination  is  quivsi  judicial,  and  can  only 
be  impeached  for  fraud,  as  is  done  in  this 
case.     Shields  ▼.  Netherland,  6  Lea,   193. 

When  Mrs.  Eldridge  obtained  possession 
of  the  conveyance  from  the  notary  public, 
the  privy  examination  had  not  been  reduced 
to  writing  and  indorsed  on  or  attached  to 
it.  It  had  not  been  executed  by  her  hus- 
band. It  was  not  complete  or  binding  upon 
either  of  them.  Mrs.  Eldridge  then  had  the 
right  to  refuse  to  proceed  with  the  execu- 
tion of  the  conveyance,  and  she  did  so, 
and  erased  her  sigpiature.  When  it  was 
executed  by  the  husband,  and  her  name 
signed  thereto  by  him,  no  further  privy 
examination  was  taken,  and  if  she  had 
authorized  her  husband's  action,  which 
she  did  not,  this  attempted  execution  would 
be  imperfect  and  invalid  for  this  reason. 

It  results  that  the  certificate  showing 
proper  execution  by  Mrs.  Eldridge  is  un- 
true and  fraudulent,  and  the  deed  in  trust 
void,  in  so  far  as  it  affects  the  homestead 
of  the  complainants  in  the  land  in  contro- 
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iversy,  and  its  foreclosure  to  fhat  extent 
will   be   perpetually   enjoined* 


MISSOT7RI  SXJPRBMB   OOTOBT.    * 

(DiTision    No.    2.) 

ARTHUR  B.  MOLER,  Appt., 

V. 

C.  T.  WHISMAK  et  al.,  Respta. 

(—  Mo.  — ,  147  S.  W.  986. 

Barber  —  prescribing  period  of  Instrno* 
tton  —  oonstitutionality. 

1.  Requiring  a  two-year  period  of  instruo- 
tion  before  practising  the  barber's  trade 
does  not  unconstitutionally  deprive  one  of 
his  liberty  or  property,  or  the  gains  of  his 
own  industry,  without  due  process  of  law, 
confer  special  privileges  or  immunities, 
abridge  the  privileges  of  citizenship,  or  deny 
him  the  equal  protection  of  the  laws. 

Statute  —  regulation  of  barber  college 
—  sufflciency  of  title. 

2.  A  title.  An  Act  To  Establish  a  Board 
of  Examiners  for  Barbers,  and  To  Regulate 

■ 

Note,  ^  CofiBtitutionality  and  effect  of 
restrictions  on  right  to  practise  trade 
of  harher. 

As  to  the  validity  and  effect  of  an  at- 
tempted imposition  of  license  taxes  or  fees 
upon  barbers,  see  note  to  Louisville  v. 
Schnell,  post,  637. 

Questions  relating  to  the  closing  of  barber 
shops  on  Sunday  are  included  in  the  notes 
in  14  L.R.A.(N.S.)  1259,  and  32  L.R.A. 
(N.S.)  1190,  on  the  validity  of  classification 
in  Sunday  laws;  and  the  note  in  16  L.R.A. 
(N.S.)  646,  relating  to  special  penalties  for 
the  violation  of  Sunday  closing  act. 

Constitutionality — generally. 

It  is  said  in  8  Cyc.  872,  that  the  power 
to  regulate  business  does  not  in  all  cases 
rest  upon  the  existence  of  a  nuisance,  as 
many  kinds  of  business  so  peculiarly  and 
intimately  affect  the  public  interest  that 
whoever  engages  in  any  one  of  them  in 
effect  grants  to  the  public  an  interest  in 
the  methods  and  instrumentalities  em- 
ployed therein. 

Prohibiting  any  person  from  following 
the  occupation  of  a  barber,  without  first  ob- 
taining a  certificate  of  registration,  is  a 
valid  exercise  of  legislative  power  in  the 
interest  of  the  public  health  and  welfare 
(State  V.  Zeno,  79  Minn.  80,  48  L.R.A.  88, 
79  Am.  St.  Rep.  422,  81  N.  W.  748;  Ex 
parte  Lucas,  160  Mo.  218,  61  S.  W.  218) ; 
and  being  such,  it  effects  no  unconstitution- 
al abridgement  of  the  liberty  and  natural 
rights  of  the  citizens  (State  v.  Walker,  48 
Wash.  8,  92  Pac.  776,  15  Ann.  Cas.  257). 

No  unconstitutional  delegation  of  legisla- 
tive authority  is  effected  by  the  provision  of 
a  statute  regulating  barbers,  which  leaves 
its  application  to  towns  to  be  determined  by 
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the  Occupation  of  Barbers,  and  To  Prevent 
the  Spreading  of  Contagious  Diseases,  is 
sufficient  to  cover  matters  regulating  bar- 
ber colleges  and  apprentices  in  barber  shops. 

Barber    —    apprentice    —    forbidding 
charge  —  constitutionality. 

3.  Prohibiting  students  in  barber  colleges 
from  charging  for  their  work  during  the 
two-year  period  which  the  instruction  is  re- 
quired to  cover  violates  a  constitutional  pro- 
vision that  all  persons  shall  have  a  right 
to  the  enjoyment  and  gains  of  their  own 
industry. 

Same  —  regulation  of  sii^n  —  special 
legislation. 

4.  Forbidding  a  barber  school  or  college 
to  display  any  other  sign  than  a  mere  an- 
nouncement of  "barber  school"  or  "college" 
is  invalid  as  a  special  law  applying  to  an 


institution  which  Is  not  a  proper  subject 
for  classification. 

Same  —  special  privilege  —  monopoly. 

5.  So  far  as  a  statute  regulating  barber 
colleges  forbids  them  to  charge  for  the  work 
of  students  and  to  display  any  sign  except 
the  mere  announcement  of  the  fact  that  it 
is  a  barber  college  tends  to  discourage  per- 
sons from  learning  the  trade,  and  creates 
a  monopoly,  it  violates  the  constitutional 
prohibition  of  the  granting  of  special  rights, 
privileges,  and  immunities. 

(May  9,  1012.) 

• 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County- 
in  defendants'  favor  in  a  suit  to  restrain 
revocation  of  a  barber's  license.     Affirmed. 


town  councils,  and  not  by  the  vote  of  elect- 
ors. State  V.  Armeno,  29  R.  I.  431,  72  Atl. 
216. 

And  vesting  authority  in  a  state  board 
of  barber  examiners  to  determine  the  quali- 
fications of  a  barber  does  not  render  a  stat- 
ute making  the  board's  authorization  a 
prerequisite  to  the  exercise  of  the  trade/ 
unconstitutional  as  a  delegation  of  legisla? 
tive  authority,  and  as  vesting  in  the  board 
power  to  issue  and  withhold  licenses  arbi- 
trarily, in  that  although  the  statute  defines 
what  shall  constitute  a  barber,  it  does  not 
prescribe  the  standard  or  degree  of  knowl- 
edge, learning,  and  experience  which  appli- 
cants must  possess.  State  v.  Briggs,  45  Or. 
366,  77  Pac.  750,  78  Pac.  361,  2  Ann.  Cas. 
424. 

A  state  statute  which  provides  in  one  sec- 
tion that  an  unsanitary  barber  shop  is  a 
common  nuisance,  Jor  which  the  proprietor 
is  subject  to  prosecution  and  punisnment, 
and,  in  another  section,  that  the  penalty  for 
maintaining  such  a  nuisance  shall  be  a  fine, 
is  not  open  to  the  objection  that  it  imposes 
two  different  punishments  for  the  same  of- 
fense in  violation  of  the  Federal  Constitu- 
tion. State  V.  Armeno,  supra.  The  court 
placed  its  decision  not  only  upon  the  ground 
that  the  5th  Amendment  of  the  Federal  Con- 
stitution did  not  apply  to  state  government, 
but  also  upon  the  broader  ground  that  the 
two  sections  in  fact  did  not  impose  two  dif- 
ferent punishments. 

And  there  is  no  interference  with  any  con- 
stitutional right  to  a  jury  trial  in  a  statute 
providing  that  the  remedy  of  one  aggrieved 
by  the  state  board's  revocation  of  his  bar- 
ber certificate  shall  be  by  an  appeal  to  the 
state  supreme  court.  Ibid.  The  court  de- 
clared that  the  decision  of  the  board  to  re- 
voke a  certificate  was  not  a  criminal  prose- 
cution within  the  constitutional  provision 
that  in  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  trial  by  an 
impartial  jury;  and  it  also  declared  that 
the  constitutional  provision  that  the  right 
of  trial  by  jury  shall  remain  inviolate  had 
no  application  to  a  case  of  this  kind,  and 
announced  this  conclusion  upon  the  authori- 
ty of  State  Bd.  of  Health  v.  Roy,  22  R.  I. 
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638,  48  Atl.  802,  which  involved  the  issu- 
ance and  revocation  of  a  physician's  certifi- 
cate by  the  state  board  of  health,  and  held 
that  the  constitutional  provision  last  re- 
ferred to  applied  only  to  such  cases  as  were 
required  to  be  tried  by  jury  before  the  adop- 
tion of  the  Constitution,  and  that  it  there- 
fore did  not  apply  to  cases  of  this  kind 
which  arose  subsequently  thereto. 

The  constitutional  inhibition  against  un- 
reasonable searches  and  seizures  is  not  vio- 
lated by  a  statute  authorizing  any  member 
of  the  state  board  to  enter  and  make  rea- 
sonable examination  of  any  barber  shop 
during  business  hours,  for  the  purpose  of 
ascertaining  the  sanitary  condition  thereof, 
and  with  vie  ultimate  purpose  of  revoking 
the  offender's  certificate  of  registration  if 
the  conditions  are  found  to  be  unsanitary. 
State  V.  Armeno,  supra. 

No  violation  of  the  constitutional  provi- 
sion that  no  bill  shall  embrace  more  than 
one  subject,  and  that  that  shall  be  ex- 
pressed in  the  title,  results  from  the  enact- 
ment of  provisions  relating  to  the  appoint- 
ment of  a  board  of  examiners,  or  prescribing 
the  duties  of  the  board  or  the  compensation 
of  its  members,  and  referring  to  apprentices 
of  barbers,  and  to  the  subject  of  license  fees, 
under  the  title:  "An  Act  To  Regulate  the 
Practice  of  Barbering  and  Licensing  of  Per- 
sons To  Carry  on  Such  Practice,  and  Pro- 
viding Punishment  for  Its  Violation."  State 
v.  Sharpless,  31  Wash.  191,  96  Am.  St.  Rep. 
893,  71  Pac.  737. 

So,  the  matter  of  licensing  a  barber  school 
is  germane  to  and  properly  incorporated  un- 
der the  title :  "An  Act  To  Regulate  the  Pur- 
suit, Business,  Art,  and  Avocation  of  a 
Barber,  the  Licensing  of  Persons  To  Carry 
on  Such  Business,  and  To  Insure  the  Bet- 
ter Qualification  of  Persons  Following  Such 
Business."     State  v.  Briggs,  supra. 

—classification,  generally. 

As  to  classification  with  reference  to  bar- 
bers, in  Sunday  laws,  see  notes  in  14  L.R^ 
(N.S.)   3259,  and  32  L.R.A.(N.S.)  1190. 

One  case  hold  that  there  is  an  unconstitu* 
tional  denial  of  equal  privileges  and  immn- 
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Statement  by  Brown,  J.: 

Bill  in  equity  in  the  circuit  court  of 
Jackson  county  to  restrain  the  revocation 
of  a  barber's  license.  From  a  judgment  for 
defendants,  plaintiff  appeals. 

The  plaintiff  is  proprietor  of  a  barber 
college  in  Kansas  City,  Missouri,  and  has 
in  his  employ  as  manager  and  instructor 
one  P.  R.  Hackney,  a  registered  barber. 
The  defendants  compose  the  state  board  of 
barber  examiners,  and  are  threatening  to 
revoke  the  license  of  plaintiff's  said  instruc- 
tor. Hackney,  for  the  alleged  reason  that 
he  has  displayed  on  plaintiff's  said  barber 
college  the  sign,  "Free  shaving  and  hair 
cutting;"  that  he  has  collected  and  per- 
mitted the  students  under  his  control  to 
collect    money    for    their    services    in    the 


practice  of  the  trade  therein  taught;  and 
that  he  graduates  students  after  a  course 
of  study  of  less  than  two  years;  all  con- 
trary to  the  provisions  of  §  1187,  Bev. 
Stat  1909. 

The  evidence  ^hows  that  plaintiff's  bar- 
ber college  is  equipped  with  forty  six  chairs 
and  other  paraphernalia  necessary  for  eon- 
ducting  a  barber  shop  and  teaching  the 
barber's  trade;  that  his  instructor.  Hack- 
ney, has  caused  to  be  displayed  on  said 
college  the  said  sign,  "Free  shaving  and 
hair  cutting;"  that,  when  students  begin 
work  in  said  college  they  charge  nothing 
for  their  services,  but  after  a  few  weeks' 
instruction  they  are  permitted  to  charge 
for  their  services;  and  that  the  amount 
they  receive  is  paid  one  half  to  the  plain- 


nities  in  a  classification  of  persons  who  are 
subjected  to  the  operation  of  a  statute  re- 
quiring the  registration  of  barbers,  and  the 
payment  of  a  fee  of  $2  for  a  registration  cer- 
tificate, where  the  act  excepts  from  its  op- 
eration students  of  the  state  university  and 
other  schools  who  are  making  their  way  by 
serving  as  barbers,  persons  who  are  serving 
as  barbers  in  an  eleemosynary  institutions, 
and  persons  following  the  occupation  of  a 
barber  in  towns  of  1,000  or  less:  Jackson 
V.  State,  66  Tex.  Crim.  Rep.  557,  117  S.  W. 
818.  The  ground  of  this  decision,  however, 
is  that  the  exaction  of  the  fee  for  a  reg- 
istration certificate  is  to  be  regarded  as  a 
tax,  and  that  there  is  not  the  required 
equality  and  uniformity.  And  while  the 
court  uses  some  language  which  may  fair- 
ly be  regarded  as  meaning  that  the  classifi- 
cation cannot  be  upheld  as  a  health  measure, 
especially  so  far  as  regards  schools  and  elee- 
mosynary institutions — the  apparent  ground 
of  the  decision  is,  as  before  stated,  that  the 
rules  governing  taxation  apply.  However, 
in  a  dissenting  opinion  in  this  case,  Ramsey, 
J.,  has  this  to  say:  "I  am  unable  to  agree 
to  the  opinion  or  judgment  of  the  majority 
of  the  court.  If  it  be  conceded  that  the 
small  sum  required  to  be  paid  for  certifi- 
cates is  a  'tax'  in-  the  sense  in  which  that 
word  is  used  in  the  Constitution,  then  it 
would  follow  logically  that  the  law  is  in- 
valid, since  it  contains  numerous  exceptions, 
not  based  on  any  reasonable  or  rational 
classification.  However,  I  do  not  believe  the 
$2  required  to  be  paid  under  the  terms  of 
this  act  is,  in  any  proper  sense,  a  tax  or  any 
part  or  portion  of  the  taxing  system." 

But  in  the  cases  hereinafter  set  out,  stat- 
utes like  that  involved-  in  the  last  case  have 
been  upheld  as  health  measures;  and  it 
seems  not  to  have  been  urged  in  such  cases 
that  the  small  registration  fee  constituted 
a  tax;  and  the  cases  in  no  way  involve  the 
rules  relating  to  taxation. 

— ^assification   on   basis   of  experience   or 

citizenship. 

See  Jackson  v.  State,  supra. 
Ko  unconstitutional  discrimination  in  a 
40  L.R.A.(N.S.) 


f  statute  providing  for  the  examination  and 
registration  of  barbers  upon  the  payment 
of  a  registration  fee  results  from  excepting 
merely  from  the  requirement  of  examina- 
tion such  barbers  as  are  engaged  in  the 
trade  at  the  time  the  act  becomes  effective 
(State  v.  Sharpless,  and  Ex  parte  Lucas, 
supra,  or  those  who  havQ  been  engaged  in 
the  business  for  three  years  (Com.  v.  Ward, 
136  Ky.  146,  123  S..W.  673). 

But  a  provision  making  it  a  prerequisite 
to  obtaining  a  certificate  of  registration  that 
the  applicant  "has  studied  the  trade  for 
two  years  as  an  apprentice,  under,  or  as  a 
qualified  and  taxing  barber,"  not  being  sub- 
ject to  justification  as  a  health  measure,  is 
void  as  tending  to  create  a  monopoly  in 
that  it  tends  to  destroy  barber  schools,  and 
thus  permits  practising  barbers  to  limit 
the  number  of  applicanto  by  refusing  to  re- 
ceive apprentices.  State  v.  Walker,  48 
Wash.  8,  92  Pac  776,  16  Ann.  Cas.  267. 
The  court  held,  however,  that  the  invalidity 
of  this  provision  did  not  pervade  the  whole 
act. 

And  a  clause  in  a  statute  requiring  the 
examination  and  licensins^  of  barbers,  which 
provides  that  no  alien  shall  receive  a  cer- 
tificate, violates  the  "due  process  of  law" 
and  "equal  protection  of  the  laws"  clauses 
of  the  Constitution.  Templar  v.  State  Ex- 
aminers, 131  Mich.  264,  100  Am.  St.  Rep. 
610,  90  N.  W.  1068. 

— classification  according  to  municipalities. 

See  Jackson  v.  State,  supra. 

A  statute  forbidding  persons  to  exercise 
the  calling  of  a  barber  without  obtaining  a 
certificate  of  registration  from  the  state 
board,  and  annual  renewal  cards  thereafter, 
is  not  rendered  obnoxious  as  special  legis- 
lation, merely  because  its  operation  is  con- 
fined to  cities  of  60,000  or  more  inhabitants. 
Ex  parte  Lucas,  160  Mo.  218,  61  S.  W.  218. 

So,  limiting  the  operation  of  a  statute  in 
respect  of  the  examination  and  registra- 
tion of  barbers  to  cities  of  the  first,  second, 
and  third  class,  does  not  offend  the  con- 
stitutional inhibition  against  class  legisla- 
tion (Com.  V.  Ward,  supra) ;  and  this  being 
BO,  the  court  will  not  inquire  into  the  rea- 
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tiff  and  one  half  to  the  student  perform- 
ing the  service.  It  is  also  proven  that  the 
plaintiff  graduates  his  students  after  a 
course  of  study  of  less  than  two  years. 
The  evidence  also  shows  that  the  barber's 
trade  can  only  be  taught  by  having  the 
students  shave  and  cut  the  hair  of  other 
persons  under  the  supervision  of  an  instruc- 
tor; that  plaintiff,  through  his  students, 
furnishes  free  shaves  to  about  1,600  persons 
per  week.  No  evidence  was  introduced  by 
either  side  to  prove  the  length  of  time  re- 
quired to  properly  teach  the  barber's  trade, 
nor  was  any  proof  offered  to  show  the  dan- 
ger of  spreading  infectious  or  contagious 
disease  by  the  operation  of  public  barber 
shops. 

Plaintiff  does  not  deny  the  acts  charged 
against  him  by  defendants,  but  contends 
that  the  judgment  ought  to  be  reversed  and 
a  decree  entered  for  him  because  chapter 
13,  Rev.  Stat.  1900,  entitled  "Barbers,"  is 
in  conflict  with  the  following  provisions 
of  the  Constitution  of  Missouri;  Section 
4  of  article  2  of  the  Constitution  of  the 
state  of  Missouri,  as  follows:  "That  all 
constitutional  government  is  intended  to 
promote  the  general  welfare  of  the  people; 
that  all  persons  have  a  natural  right  to 
life,  liberty,  and  the  enjoyment  of  the 
gains  of  their  own  industry;  that  to  give 
security  to  these  things  is  the  principal 
office  of  government,  and  that  when  govern- 


ment does  not  confer  this  security,  it  fails 
of  its  chief  design."  Section  30  of  article 
2,  as  follows:  "That  no  person  shall  be 
deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law."  Section  1  of  art- 
icle 4  as  follows:  "The  legislative  power, 
subject  to  the  limitations  herein  contained, 
shall  be  vested  in  a  senate  and  house  of 
representatives,  to  be  styled,  the  general 
assembly  of  the  state  of  MissourL'"  Sec- 
tion 63  of  article  4,  as  follows:  "The  gen- 
eral assembly  shall  not  pass  any  local  or 
special  law,  .  .  .  granting  to  any  cor- 
poration, association,  or  individual  any  spe- 
cial or  exclusive  right,  privilege,  or  immu- 
nity." Section  28  of  article  4,  as  follows: 
"No  bill  .  .  .  shall  contain  more  than 
one  subject  which  shall  be  clearly  ex- 
pressed in  its  title."  That  it  is  also  in 
conflict  with  §  1  of  the  14th  Amendment  of 
the  Constitution  of  the  United  States,  as 
follows:  "No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law;  nor  deny  to  any  person 
within-  its  jurisdiction  the  equal  protection 
of  the'  laws." 

Messrs.  Gage,  Iiadd,  A  Small,  for  ap- 
pellant: 
The  barber  law  in  question  (amendment 


sons  which  govern  the  legislature  in  pass- 
ing the  act  (State  ▼.  Sharpless,  31  Wash. 
191,  96  Am.  St.  Rep.  893,  71  Pac  737 ) . 

There  is  no  unconstitotional  denial  to 
the  citizens  of  eities  of  the  equal  protection 
of  the  laws  with  the  citizens  of  towns,  by 
a  statute  which  makes  the  application  of 
its  provisions  prescribing  the  prerequisites 
to  the  exercise  of  the  trade  of  barber  com- 
pulsory in  cities  and  optional  in  towns. 
State  V.  Armeno,  29  R.  I.  431,  72  Atl.  216. 

And  there  is  no  unconstitutional  denial 
to  the  people  of  towns  of  the  equal  protec- 
tion of  the  laws  with  the  people  of  cities, 
by  a  provision  in  a  statute  prescribing  the 
prerequisites  to  the  exercise  •  of  the  trade 
of  barber,  which  provides  that  its  provisions 
shall  govern  the  cities  of  the  state,  and 
only  such  towns  as  shall,  by  their  councils, 
adopt  the  provisions  of  the  act.     Ibid. 

And  a  statute  providing  for  the  examina- 
tion and  registration  of  barbers  upon  the 
payment  of  the  fee  is  not  unconstitutional 
as  local  and  class  legislation,  because  it 
does  not  apply  to  barbers  in  unincorporated 
cities  and  towns ;  or  because  the  conditions 
to  the  issuance  of  a  certificate  imposed  upon 
barbers  of  municipalities  ranking  below 
cities  of  the  third  class  are  greater  than 
those  imposed  upon  barbers  in  cities  of  tlie 
first,  second,  and  third  class:  or  because 
the  provision  making  it  an  offense  to  use 
soiled  linen  or  iinsterilized  tools,  or  to 
practise  without  having  obtained  a  oertifi- 
40  L.R.A.(N.Q.) 


cate  of  registration,  or  to  falsely  pretend 
to  practise  under  the  statute,  is  confined  to 
barbers  in  eities  of  the  first,  second,  and 
third  class.     State  v.  Sharpless,  supra. 

Construction  of  statute 

As  to  conformity  of  act  to  title,  see  State 
V.  Sharpless,  and  State  v.  Briggs,  supra, 
under  "Constitutionality;   generally." 

An  exception  from  a  statute  regulating 
barbers,  of  those  persons  exercising  the 
trade  in  municipalities  of  less  than  50,000 
inhabitants,  is  not  a  continuing  exception 
of  all  cities  which  come  within  it  at  the 
time  the  act  goes  into  effect;  but,  on  the 
other  hand,  it  ceases  to  operate  as  an  ex- 
ception as  soon  as  any  municipality  attains 
that  population.  Ex  parte  Lucas,  160  Mo. 
218,  61  S.  W.  218. 

So,  an  act  regulating  barbers  "in  any  in- 
corporated city  or  town"  in  the  state  ap- 
plies not  merely  to  such  municipalities  as 
are  incorporated  at  the  time  the  act  is 
passed,  but  also  to  those  thereafter  incor- 
porated.    State  V.  Sharpless,  supra. 

Power  granted  to  the  board  to  revoke 
"any  certificate  of  registration"  for  enu- 
merated causes  applies  to  a  "certificate" 
issued,  without  examination,  to  barbers  en- 
gaged in  the  trade  at  the  time  the  act 
went  into  effect,  as  well  as  "a  certificate  of 
registration"  which  other  persons  must  ob- 
tain   by    submitting    to    an    examination; 
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of  1907»  Aeto  1907,  p.  79),  is  void  bo  far 
as  it  prohibits  the  students  of  a  barber 
college  or  their  teadiers  from  charging  for 
their  services. 

State  V.  Granneman,  132  Mo.  326,  33  S. 
W.  784;  WooUey  v.  Hears,  226  Mo.  41, 
136' Am.  St.  Rep.  637,  125  S.  W.  1112;  State 
V.  Walsh,  136  Mo.  403,  35  L.R.A.  231,  37 
S.  W.  1112;  State  v.  Thomas,  138  Mo.  100, 
39  S.  W.  481. 

The  legislature  has  no  right  to  select 
out  barbers  and  barber's  schools  by  them- 
selves, and  limit  their  right  to  employ 
and  teach  apprentices  and  students  and 
fix  the  number  of  teachers  to  students  or 
apprentices. 

State  V.  Loomis,  115  Mo.  307,  21  L.R.A. 
789,  22  S.  W.  350;  State  v.  Granneman,  132 
Mo.  326,  33  S.  W.  784;  Eden  v.  People,  161 
lU.  296,  32  L.R.A.  659,  52  Am.  St.  Rep. 
365,  43  N.  £.  1108;  Bailey  v.  People,  190 
111.  28,  54  L.R.A.  838,  83  Am.  St.  Rep. 
116,  60  N.  £.  98;  State  v.  Julow,  129  Mo. 
163,  29  LJtJL  275,  50  Am.  St.  Rep.  443, 
31  S.  W.  781;  State  ex  rel.  Wyatt  v.  Ash- 
brook,  154  Mo.  375,  48  L.R.A.  265,  77  Am. 
St.  Rep.  765,  55  S.  W.  627;  Ex  parte 
Dickey,  144  Cal.  234,  66  L.R.A.  928,  103 
Am.  St  Rep.  82,  7i  Pac  924,  1  Ann.  Cas. 
428. 

The  right  to  employ  apprentices  and  teach 
students  is  a  fundamental  right,  which 
cannot,  either  by  special  or  general  legis- 


lation, be  taken  away  as  long  as  an  Amer- 
ican citi2sen  is  entitled  to  the  protection 
of  due  process  of  law  or  the  law  of  the 
land. 

State  T.  Missouri  Tie  &  Timber  Co.  181 
Mo.  536,  65  L.R.A.  588,  103  Am.  St.  Rep. 
614,  80  8.  W.  933,  2  Ann.  Cas.  119. 

Plaintiff  has  no  plain,  adequate,  or  com- 
plete remedy  at  law,  and  a  permanent  in- 
junction restraining  the  enforcement  of  this 
unconstitutional  barber's  act  is  plainly  the 
proper  and  only  remedy  of  plaintiff  in  or- 
der to  prevent  his  legitimate  business  from 
being  destroyed. 

Merchants'  Exchange  v.  Knot,  212  Mo. 
616,  111  S.  W.  573;  Robinson  v.  Galves- 
ton, 51  Tex.  Civ.  App.  292,  111  S.  W.  1078. 

Messrs.  Reinhardt  &  Schibsby,  for  re- 
spondents : 

Only  those  whose  rights  are  directly  af- 
fected by  a  statute  can  attack  the  consti- 
tutionality of  such  act. 

State  ex  rel.  Crandall  v.  Mcintosh,  205 
Mo.  589,  103  S.  W.  1078;  Cunningham  v. 
Current  River  R.  Co.  165  Mo.  276,  65  S. 
W.  556;  8  Cyc.  788,  791,  093;  State  ex 
rel.  Kellogg  v.  Currens,  111  Wis.  431,  56 
L.R.A.  252,  87  N.  W.  561. 

A  statute  does  not  violate  §  28  of  article 
4  of  the  Missouri  Constitution,  where  all 
its  provisions  are  germane  to  and  naturally 
connected  with  the  subject  as  stated  in  the 
title  of  the  act. 


there  being  no  distinction  between  a  cer- 
tificate and  a  certificate  of  registration. 
State  V.  Chaney,  36  Wash.  350,  78  Pac.  915. 

And  the  practice  of  the  trade  of  barber 
after  a  certificate  of  registration  has  been 
revoked  for  cause  is  prohibited  by  a  provi- 
sion forbidding,  under  penalty,  the  prac- 
tice of  the  occupation  of  barber  "without 
first  having  obtained  a  certificate  of  regis- 
tration."   Ibid. 

Only  barbers  who  have  conducted  business 
in  the  state  come  within  the  meaning  of  the 
words  "so  engaged,"  used  in  a  statute  ex- 
cepting persons  "engaged  in  the  business 
of  a  barber  in  this  state,"  and  who  have 
been  "so  engaged"  for  two  years,  from  a 
provision  that  barbers  must  be  examined 
and  obtain  a  certificate.  Wass  v.  Board  of 
Examiners,  123  Mich.  544,  82  N.  W.  234. 

It  has  been  held  that  there  is  an  irrecon- 
cilable conflict  between  a  provision,  on  the 
one  hand,  that  no  person  shall  practise  the 
occupation  of  barber  in  the  state  until  he 
shall  have  obtained  a  certificate  of  qualifi- 
cation, and  that  every  person  "now  engapred 
in  the  business  of  a  barber  in  this  state" 
shall  comply  with  its  provisions,  and  a  pro- 
viso, on  the  other  hand,  that  "this  act  shall 
not  in  any  way  apply  to  or  affect  any  per- 
son who  is  now  occupied  or  working  as  a 
barber  in  this  state;"  and  that  the  statute 
does  not  apply  to  persons  engaged  in  the 
occupation  of  barber  at  the  time  the  act 
40  L.R.A.(N.S.) 


was  passed.    State  v.  Tag,  100  Md.  588,  60 
Atl.  465. 

But  it  was  held  in  Com.  v.  Ward,  supra, 
that  barbers  who  had  practised  three  years 
were  excepted,  not  from  the  operation  of 
the  whole  act,  but  only  from  the  necessity 
of  submitting  to  an  examination,  by  a  pro- 
viso that  the  act  did  not  apply  to  persons 
who  had  practised  for  three  years,  which 
was  appended  to  a  provision  forbidding  per- 
sons to  follow  the  trade  without  first  ob- 
taining a  certificate  of  registration,  since 
the  act  must  be  deemed  a  reasonable  health 
measure  intended  to  regulate  all  barbers. 
Section  7  of  this  act  provided  that  "every 
person  now  engaged  in  the  occupation  of 
barber"  might  obtain  a  certificate  of  r^is- 
tration  merely  by  filing  an  affidavit;  and 
§  8  provided  that  any  person  desiring  to 
obtain  a  certificate  of  registration  should 
make  application  to  the  board,  pay  a  fee, 
and  submit  to  an  examination,  etc.  The 
court  held  in  effect  that  the  proviso  should 
be  regarded  as  applying  only  to  §  8  and 
the  examination  therein  required,  and  that 
the  inconsistency  between  the  proviso  and 
§  7  should  be  resolved  in  favor  of  the  lat- 
ter, so  as  to  place  barbers,  even  though 
they  had  practised  for  three  years,  under 
the  jurisdiction  of  the  board,  though  not 
requiring  them  to  take  an  examination. 

Jjm    Aa    W« 
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State  ex  rel.  Equitable  Life  Assur.  6oc. 
V.  Vandiver,  222  Mo.  221,  121  S.  W.  46; 
Ferguson  v.  Gentry,  206  Mo.  198,  104  S. 
W.  104;  State  v.  Doerring,  194  Mo.  398, 
92  S.  W.  489;  O'Connor  v.  St.  Louis  Tran- 
sit Co.  198  Mo.  639,  116  Am.  St.  Rep. 
496,  97  S.  W.  150,  8  Ann.  Cas.  703;  Cof- 
fey y.  Carthage,  200  Mo.  6^2,  98  S.  W. 
562. 

The  legislature  may,  without  violating 
§  1  of  article  4  of  the  state  Constitution, 
vest  boards  of  examiners  with  power  to 
investigate  and  decide  upon  the  qualifica- 
tions of  applicants  for  licenses  for  occupa- 
tions and  professions  directly  affecting 
the  public  welfare. 

St.  Louis  V.  Meyrose  Lamp  Mfg.  Co.  139 
Mo.  560,  61  Am.  St.  Rep.  474,  41  S.  W. 
244;  State  v.  Doerring,  194  Mo.  398,  92 
S.  W.  489;  State  ex  rel.  Johnston  v.  Lutz, 
136  Mo.  633,  38  8.  W.  323;  Ex  parte  Mc- 
Manus,  151  Cal.  331,  90  Pac.  702;  Mer- 
chants' Exchange  v.  Knott,  212  Mo.  635, 
111  S.  W.  666. 

The  state  may  regulate  the  occupation  of 
a   barber. 

Ex  parte  Lucas,  160  Mo.  218,  61  S.  W. 
218;  State  v.  Zeno,  79  Minn.  80,  48  L.R.A. 
88,  79  Am.  St.  Rep.  422,  81  N.  W.  748; 
State  V.  Sharpless,  31  Wash.  191,  96  Am. 
St.  Rep.  893,  71  Pac.  737;  Com.  v.  Ward, 
136  Ky.  146,  123  S.  W.  673. 

Where  natural  classes  exist  by  the  very 
nature  of  their  inherent  conditions,  the 
legislature  may  treat  them  as  different 
classes  and  follow  different  policies  with 
regard  to  them.  No  legislation  is  obnox- 
ious as  class  legislation  where  all  persons 
subject  to  it  are  treated  alike  under  sim- 
ilar circumstances  and  conditions. 

White  V.  Missouri,  K.  &  T.  R.  Co.  230 
Mo.  287,  29  L.R.A.(N.S.)  874,  130  S.  W. 
325;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S. 
557,  43  L.  ed.  552,  19  Sup.  Ct.  Rep.  281; 
State  V.  Darrah,  152  Mo.  522,  54  S.  W. 
226;  State  v.  Whitaker,  160  Mo.  69,  60 
S.  W.  1068;  State  v.  Swagerty,  203  Mo. 
517,  10  L.R.A.  (N.S.)  601,  120  Am.  St. 
Rep.  671,  102  S.  W.  483,  11  Ann.  Cas. 
725 ;  8  Cyc.  1063 ;  Missouri,  K.  &.  T.  R.  Co. 
V.  May,  194  U.  S.  267,  48  L.  ed.  971,  24 
Sup.  Ct.  Rep.  638;  State  v.  Webber,  214 
Mo.  272,  313  S.  W.  1054,  16  Ann.  Cas.  983. 

All  doubts  must  be  solved  in  favor  of 
the  validity  of  the  statute. 

State  V.  Webber,  214  Mo.  272,  113  S.  W. 
1054,  15  Ann.  Cas.  983;  State  v.  Lay  ton, 
160  Mo.  489,  62  L.R.A.  163,  83  Am.  St. 
Rep.  487,  61  S.  W.  171;  Hamman  v.  Cen- 
tral Coal  &  Coke  Co.  156  Mo.  242,  66  S. 
W.  1091;  State  ex  rel.  Rodes  t.  Warner, 
197  Mo.  656,  94  S.  W.  962. 
40  L.R.A.(N.S.) 


Brown,  J.,  delivered  the  opinion  of  the 
court: 

No  intention  to  suppress  the  operation  of 
public  barber  shops  having  been  expressed 
in  the  title  to  the  bill  under  which  chap- 
ter 13,  Rev.  Stat.  1909,  was  enacted,  it 
will  not  be  assumed  that  the  general  as- 
sembly deemed  the  continued  operation  of 
such  shops  so  dangerous  to  the  public 
health  that  it  desired  to  terminate  that 
avocation  with  the  present  generation,  and 
make  it  necessary  for  our  male  posterity 
to  shave  themselves  or  allow  their  hair 
and  whiskers  to  grow  without  let  or  hin- 
drance from  tonsorial  artists;  yet  so  com- 
plete is  the  power  of  the  legislature  to 
prescribe  regulations  affecting  the  public 
health,  that  we  would  hesitate  to  say  it 
could  not  entirely  suppress  any  occupa- 
tion which  is  in  fact  wholly  inimical  to 
the  public  health. 

Courts  take  judicial  notice  of  those 
things  which  are  common  knowledge  to  the 
majority  of  mankind.  Hobbs  v.  St.  Louis, 
M.  &  S.  R.  Co.  113  Mo.  App.  133,  87  S. 
W.  525;  Greenl.  Ev.  14th  ed.  §  6;  Grimes 
V.  Eddy,  126  Mo.  168,  26  L.R.A  638,  47 
Am.  St.  Rep.  653,  28  S,  W.  756.  But  we 
do  not  judicially  know  how  much  time 
would  be  required  to  teach  the  average 
student  to  satisfactorily  perform  all  the 
work  required  of  a  public  barber  in  such 
a  manner  as  to  prevent  the  spread  of  dis- 
ease. 

The  courts  take  judicial  notice  that 
some  diseases  are  spread  by  diseased  per- 
sons coming  in  contact  with  those  who  are 
healthy,  and  that  barbers  on  account,  of 
their  very  close  contact  with  their  cus- 
tomers may  contract  diseases  or  allow 
their  tools  or  soaps  to  become  contami- 
nated by  the  viriis  or  germs  of  diseases, 
and  thereby  communicate  such  diseases  to 
their  patrons,  therefore  a  prima  facie  pre- 
sumption arises  that  barbers  should  be 
able  to  determine  whether  or  not  those 
who  apply  to  them  for  shaves  are  afflicted 
with  contagious  or  infectious  diseases,  par- 
ticularly diseases  of  the  skin.  We  have 
already  determined  that  public  barber 
shops  are  a  proper  subject  of  legislative 
control.  Ex  parte  Lucas,  160  Mo.  218,  loc. 
cit.  233,  234,  61  S.  W.  218. 

Therefore,  as  the  legislature  was  pro- 
ceeding within  its  proper  sphere  in  enact- 
ing chapter  13,  supra,  we  hold  that  its  ac- 
tion in  fixing  the  course  in  barber  col- 
leges at  two  years  is  not  unconstitutional. 

The  state  cannot  convert  to  its  own  use 
the  property  or  labor  of  a  citizen,  without 
compensation,  under  the  pretext  of  pre- 
venting the  spread  of  disease,  but^  because 
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a  law  designed  to  protect  public  health  re- 
quires a  student  to  work  two  years  before 
becoming  a  public  barber,  it  does  not  for 
that  reason  violate  §  4  of  article  2  of  the 
Constitution  of  Missouri  guarantying  to 
all  persons  the  enjoyment  of  the  gains  of 
their  own  industry;  nor  does  it  conflict 
with  §  30,  art.  2,  of  said  Constitution,  nor 
with  §  1  of  the  14th  Amendment  of  the 
Federal  Constitution,  prohibiting  the  tak- 
ing of  property  without  due  process  of  law. 
St.  Louis  V.  Liessing,  190  Mo.  464,  1  L.R.A. 
(N.S.)  918,  109  Am.  St  Rep.  774,  89  S.  W. 
611,  4   Ann.  Cas.  112. 

"The  general  right  to  engage  person  or 
property  in  any  trade,  profession,  or  busi- 
ness is  subject  to  the  power  inherent  in 
t)ie  state  to  make  all  rules  and  regulations 
respecting  the  use  and  enjoyment  of  prop- 
erty rights  necessary  for  the  preservatio; 
of  the  public  health,  morals,  comfort,  order, 
and  safety;  and  such  regulations  do  not 
deprive  owners  of  property  without  due 
process  of  law."     8  Cyc.  1110. 

It  may  be  that  the  law  under  considera- 
tion, requiring  a  two  years'  course  for  bar- 
bers, {daces  a  needless  restriction  upon 
those  who  desire  to  learn  the  barber's 
trade  (legislatures,  like  courts,  sometimes 
make  mistakes) ;  if  so,  relief  should  be 
sought  through  the  legislature.  We  have 
no  general  veto  power,  and  cannot  annul 
public  laws  simply  because  they  are  in 
some  respects  unwise  or  inexpedient.  State 
ex  rel.  Scotland  County  v.  Bacon,  107  Mo. 
©27,  loc  cit.  633,  18  S.  W.  19;  O'Connor  v. 
St.  Louis  Transit  Co.  198  Mo.  loc  cit. 
642,  116  Am.  St.  Bep.  496,  8  Ann.  Cas. 
703,  97  S.  W.  150. 

2.  Plaintiff  assails  the  constitutionality 
of  chapter  13,  supra,  because  the  title  of 
the  bill  creating  the  law  is  not  broad 
enough  to  embrace  barber  colleges,  and  the 
law  therefore  is  obnoxious  to  §  .28,  art  4. 
of  the  Constitution  of  Missouri,  requiring 
the  subject  of  each  bill  to  be  clearly  ex« 
pressed  in  its  title.  The  title  is  as  fol- 
lows: "An  Act  to  Establish  a  Board  of 
Examiners  for  Barbers,  and  To  Regulate 
the  Occupation  of  a  Barber,  in  This  State, 
and  To  Prevent  the  Spreading  of  Con- 
tagious Disease." 

The  above  title  is  amply  sufficient  to  sup- 
port that  part  of  the  law  authorizing  the 
regulation  of  barber  colleges  and  appren- 
tices in  barber  shops.  No  better  way  could 
be  thought  of  to  regulate  a  vocation  or 
trade  than  to  require  those  who  desire  to 
pursue  the  same  to  become  learned  in  the 
trade  by  serving  an  apprenticeship  or  at- 
tending a  school  where  the  trade  is  taught. 
State  V.  Doerring,  194  Mo.  398,  92  S.  W. 
489. 

3.  Plaintiff  further  contends  that  said 
40  L.R.A.(N.S.) 


§  1187,  supra,  is  class  legislation  in  that  it 
divides  a  natural  class  of  persons  into  ar- 
tificial classes  contrary  to  §  53,  art.  4,  of 
our  Constitution,  by  prohibiting  students 
in  barber  colleges  from  charging  for  their 
services,  while  allowing  apprentices  in 
barber  shops  to  charge  for  their  work. 
This  contention  may  be  well  founded,  but, 
as  we  find  that  such  parts  of  said  section 
as  prohibit  apprentices  receiving  pay  for 
their  services  are  invalid  on  another  ground, 
it  is  not  necessary  to  consider  this  assign- 
ment. 

4.  It  is  earnestly  insisted  by  plaintiff 
that  §  1187,  Rev.  Stat.  1909,  which  pro- 
hibits students  or  apprentices  in  barber 
colleges  from  making  any  charge  for  their 
services  while  learning  the  barber's  trade, 
deprives  such  students  of  the  gains  of  their 
own  industry,  as  prohibited  by  the  afore- 
said §  4,  art.  2,  of  the  Constitution  of  Mis- 
souri. 

After  twice  hearing  this  cause  and  giving 
it  most  diligent  consideration,  we  have  ar- 
rived at  the  conclusion  that  this  conten- 
tion is  correct.  It  is  proven,  and  not  de- 
nied, that  practically  everything  a  skil- 
ful barber  should  know  is  learned  through 
physical  labor  in  shaving,  cutting,  and 
dressing  the  hair  and  beard,  with  such  ob- 
servations as  he  may  make  while  perform- 
ing the  physical  labor  under  the  sugges- 
tions and  directions  of  a  competent  in- 
structor. 

Now  if  students  of  the  barber's  trade 
be  compelled  to  labor  two  years  without 
pay  and  without  their  instructor's  re- 
ceiving any  remuneration  for  their  services 
(as  required  by  §  1187,  supra),  it  is  diffi- 
cult to  see  why  they  would  not  thereby 
be  deprived  of  the  gains  of  their  own 
industry,  as  prohibited  by  our  organic 
law.  If  a  barber  college  or  the  proprietor 
of  a  barber  shop  were  allowed  to  receive 
pay  for  the  labor  performed  by  a  student 
or  apprentice,  then  such  barber  college 
or  proprietor  of  a  barber  shop  could  af- 
ford to  teach  the  barber's  trade  or  aid  the 
student  or  apprentice  in  learning  the  trade 
for  a  reasonable  compensation,  and  the 
student  would  thereby  indirectly  receive 
some  remuneration  for  his  toil,  but  such 
is  not  the  case  under  the  law  now  in  judg- 
ment. 

The  practice  of  boys  or  young  men  ap- 
prenticing themselves  to  skilful  mechanics, 
artisans,  or  professional  men  in  order  to 
qualify  themselves  for  useful  trades  and 
professions,  is  almost  as  old  as  civiliza- 
tion itself,  but  the  barber's  law  is  the 
first  regulation  which  has  ever  come  to 
our  knowledge  that  prohibits  both  the  ap- 
prentice and  his  master  from  receiving  any 
remuneration  whatever  for  services  of  the 
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apprentice,  thereby  compelling  the  appren- 
tice to  waste  two  years  of  his  time  while 
qualifying  for  a  public  barber. 

It  is  true,  as  announced  in  Ex  parte 
Lucas,  160  Mo.  218,  61  6.  W.  218,  that  the 
barber  trade,  because  of  its  intimate  rela- 
tion to  the  public  health,  is  a  proper  sub- 
ject of  l^islative  control  under  the  gen- 
eral police  power  of  the  state,  but  it  does 
not  follow  that  the  legislature  may  im- 
pose arbitrary  or  capricious  exactions  up- 
on the  students  of  that  occupation  which 
have  no  relation  to  the  public  health.  The 
legislature,  having  recognized  the  legiti- 
macy of  this  profession,  cannot  destroy  it 
under  the  guise  of  "regulation." 

The  learned  attorney  for  defendants  has 
not  assigned  any  reason  or  called  our  at- 
tention to  any  fact  even  remotely  indicat- 
ing that  the  public  health  will  be  promot- 
ed, protected,  or  safeguarded  by  requiring 
students  of  the  barber's  trade  to  work  two 
years  without  compensation.  On  the  con- 
trary, the  simplest  application  of  the  laws 
of  reason  and  common  sense  demonstrates 
that  an  apprentice  who  receives  compen- 
sation for  his  toil  will  take  a  deeper  in- 
terest in  his  work,  and  learn  more  thor- 
oughly those  things  which  he  needs  to 
know  about  preventing  the  spread  of  dis- 
ease, than  if  he  be  required  to  work  with- 
out pay;  hence  that  part  of  the  law  under 
consideration  cannot  be  even  said  to  tend 
to  promote  the  public  health,  which  is  the 
pretended  purpose  for  which  it  was  enacted. 

5.  Plaintiff  also  attacks  the  constitu- 
tionality of  said  §  1187,  Rev.  Stat.  1909, 
because  it  prohibits  barber  colleges  from 
displaying  any  other  sign  than  "barber 
school''  or  "barber  college,"  and  is  there- 
fore a  local  or  special  law  and  in  conflict 
with  §  63,  art.  4,  of  the  Constitution  of 
Missouri,  prohibiting  the  enactment  of  any 
special  law  where  a  general  law  can  be 
made  applicable.  One  of  the  defendants' 
grounds  for  attempting  to  revoke  the  li- 
cense of  plaintiff's  instructor  is  because  he 
displayed  on  plaintiff's  college  signs  not 
authorized  by  law.  Therefore  this  point 
is  squarely  at  issue  in  this  case. 

The  sign  of  the  college,  like  the  sign 
used  by  any  other  institution,  is  but  a 
means  of  advertising  the  character  of  its 
business.  We  can  see  no  connection  be- 
tween safe  guarding  the  public  health,  and 
denying  the  right  of  any  person  conduct- 
ing a  moral  and  legitimate  business  to  ad- 
vertise the  same  in  any  manner  he  sees 
fit,  so  long  as  his  advertisements  speak  the 
truth  and  do  not  deceive  the  public. 

Chapter  13,  supra,  expressly  recognizes 
the  right  of  barber  colleges  to  teach  the 
barber's  occupation,  consequently,  so  far 
as  the  sanction  of  the  law  is  concerned, 
iO  Ii.R.A.(Na3.) 


they  are  on  an  exact  level  with  every  col- 
lege where  other  useful  trades  and  profes- 
sions are  taught;  and  we  can  conceive  of 
no  reason  why  its  right  to  advertise  its 
business  could  not  have  been  governed  by 
a  general  law  prohibiting  all  schools  and 
colleges  from  displaying  any  sign  *or  ad- 
vertisement except  the  name  of  the  occupa- 
tion therein  taught.  In  the  case  of  State 
V.  Granneman,  132  Mo.  326,  33  S.  W.  784, 
we  held  a  law  unconstitutional  which  pro- 
hibits barbers  from  working  on  Sunday, 
because  the  act  was  special  legislation  and 
could  have  been  covered  by  a  general  law. 

Section  1187,  supra,  in  so  far  as  it  pro- 
hibits barber  schools  and  barber  colleges 
from  advertising  their  business  the  same 
as  other  schools,  and  in  so  far  as  it  pre- 
vents barber  colleges  and  students  therein 
from  charging  or  receiving  pay  for  their 
services,  seems  to  have  been  intended  to 
discourage  additional  persons  from  learn- 
ing the  barber's  trade,  thereby  creating 
a  monopoly  for  those  who  have  already  be- 
come skilled  in  that  vocation,  and  such  a 
purpose  would  also  render  the  law  in- 
valid under  §  63,  art.  4,  of  the  Missouri 
Constitution,  which  prohibits  the  general 
assembly  from  "granting  to  any  .  .  . 
association  or  individual  any  special  or 
exclusive    right,    privilege,    or    immunity." 

6.  The  plaintiff's  resourceful  attorneys 
have  in  their  brief  assailed  the  constitu- 
tionality of  the  barber's  law  on  other 
grounds  not  within  the  issues  presented  in 
this  ease,  but  we  will  not  consider  these 
points  until  they  are  presented  on  facts 
which  render  it  necessary  and  appropriate 
to  investigate  them.  Defendants  also  con- 
tend that,  if  students  of  the  barber's  trade 
are  permitted  to  charge  for  their  services, 
they  will  become  active  competitors  of 
licensed  barbers.  Such  competition  as 
comes  from  the  labor  of  apprentices  is  a 
necessary  and  unavoidable  incident  of  all 
trades  and  professions.  Defendants'  argu- 
ment is  unsound  for  another  reason.  If 
we  concede  that  it  is  lawful  to  teach  the 
barber's  trade  at  all,  then  the  work  of  ap- 
prentices will  be  less  injurious  to  licensed 
barbers,  if  such  apprentices  charge  for 
their  services,  than  if  they  work  without 
pay,  for  the  same  reason  that  the  convict 
labor  is  more  injurious  to  workmen  than 
paid   labor. 

Possibly  some  barbers,  like  some  lawyers 
and  other  persons  who  have  attained  suc- 
cessful and  remunerative  positions  in  pro- 
fessional and  commercial  life,  become  anx- 
ious to  shut  out  competition  by  "burning 
the  bridges  behind  them,"  so  to  speak;  but 
such  a  scheme  is  entirely  un-American,  be- 
cause it  is  the  policy  of  a  free  common- 
wealth  to   encourage   thrift   and   industry 
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among  its  citizens,  and  to  keep  the  door 
of  opportunity  ajar  so  that  every  quali- 
fied and  deserving  person  who  so  desires 
may  enter  thereat. 

While  we  find  that  those  provisions  of 
f  1187,  supra,  which  prohibit  barber  col- 
leges and  barber  schools  from  advertising 
their  business,  and  prohibit  such  schools 
and  students  therein  from  charging  for 
their  services,  are  void  because  obnoxious 
to  the  Constitution,  yet  as  we  have  seen 
that  the  provisions  requiring  a  two-year 
course  in  such  schools  to  entitle  students 
to  a  barber's  license  is  constitutional,  and 
the  plaintiff  having  violated  the  latter 
provision  of  said  section  by  graduating  or 
pretending  to  graduate  students  in  less 
than  two  years,  as  charged  by  defendants, 
the  judgment  of  the  circuit  court  is  af- 
firmed. 

Ferris,  P.  J.,  and  Kennlsh,  J.,  concur. 

Petition  for  rehearing  denied  June  1, 
1012. 


KESTJJ4JKY  COURT  OF  APPEALS. 

CITY  OF  LOraSVILLE,  App%^ 

v. 

AUGUST  8CHNBLL. 

(181  Ky.  104,  114  S.  W.  742.)' 

lifoense  —  barber  —  claAslflcatlon  *  au- 
thority. 

Under  statutory  authority  to  grade  and 
classify  callings  and  businesses  and  exact 
license  fees  based  thereon  within  maximum 


and  minimum  rates,  a  municipal  corpora- 
tion may,  within  these  limits,  fix  a  mini- 
mum license  fee  to  be  paid  by  all  barbers, 
and  an  additional  one  for  each  chair  used 
above  a  specified  number. 

Same  —  reasonableness. 

2.  A  classification  of  barbers  for  the  im- 
position of  license  taxes  by  the  number  of 
chairs  in  use,  $2  being  added  to  the  mini- 
mum fee  for  each  chair  above  two,  is  not 
unreasonable. 

Same  —  statutory  duty  *  license  oflicers 
—  common  council. 

8.  A  statute  requiring  the  license  ofTicers 
to  take  the  oath  of  the  applicant,  or  other 
evidence,  before  issuing  a  license  to  a  bar- 
ber, and  from  it  determine  the  amount  of 
the  tax,  does  not  prevent  the  common  coun- 
cil of  the  municipality  frt>m  fixing  the 
classes  subject  to  the  different  license  fees. 

Tax  —  property  —  license. 

4.  Grading  a  barber's  license  fee  accord- 
ing to  the  chairs  in  use  does  not  make  it  a 
property  tax. 

(December  18,  1908.) 

APPEAL  by  the  city  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County. 
Criminal  Division,  sustaining  in  part  a  de- 
murrer to  a  warrant  issued  for  violation  of 
a  city  ordinance.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  E.  Richards  and  £.  O.  Un- 
der^vood  for  appellant. 

Messrs.  Kohn,  Baird,  Sloes,  A  Kohn 
for  appellee. 

0*Rear,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  November,  1906,  the  general  council  of 


Note.'-'VaHaitu   and  effect   of   license 
tax  on  harhera. 

It  is  said  in  25  Cyc.  698,  that  power  to 
license,  which,  strictly  speaking,  is  simply 
a  power  to  sell  a  privilege,  may  be  upheld 
when  a  special  benefit  is  conferred  at  the 
expense  oi  the  general  public,  or  the  busi- 
ness imposes  a  special  our  den  on  the  pub- 
lic, or  where  the  business  is  injurious  to  or 
involves  danger  to  the  public. 

Generally  as  to  constitutionality  and  ef- 
fect of  restrictions  on  trade  of  barber,  see 
the  note  to  Moler  v.  Whisman,  ante,  629. 
See  also  in  that  note  references  to  notes  on 
analogous  questions.  As  shown  in  that  note 
there  are  cases  dealing  with  statutes  re- 
quiring barbers  to  register  with,  and  be 
examined  by,  a  state  board  of  examiners, 
and  to  obtain  a  certificate  of  registration 
upon  the  payment  of  a  small  fee.  Most  of 
these  cases  are  not  pertinent  to  the  present 
inquiry,  since  thev  discuss  the  validity  of 
such  acts  from  the  standpoint  of  police 
regulations,  and  seem  not  to  involve  any 
contention  that  the  registration  fee  was  a 
tax.  In  fact  but  one  case  has  been  found 
which  was  resolved  upon  the  general  prin- 
ciples relating  to  taxation.  That  case,  Jack- 
son V.  State,  55  Tex.  Crim.  Rep.  557,  117  S. 
W.  818,  holdn  that  there  is  an  unconstitu- 
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tional  denial  of  equal  privileges  and  im- 
munities in  a  classification  of  persons  who 
are  subjected  to  the  operation  of  a  statute 
requiring  the  registration  of  barbers  anc] 
the  payment  of  a  fee  of  $2  for  a  registration 
certificate,  where  the  act  excepts  from  its 
operation  students  of  the  state  university 
and  other  schools  who  are  making  their 
way  by  serving  as  barbers,  persons  who  are 
serving  as  baroers  in  eleemosynary  institu- 
tions, and  persons  following  the  occupation 
of  a  barber  in  towns  of  1,000  or  less. 

The  only  further  cases  found  on  this 
question  are  decisions  holding  that  the 
trade  of  barber  is  a  "mechanical  pursuit" 
within  the  meaning  of  a  constitutional  ex- 
emption from  license  taxation  (State  v. 
Dielenschneider,  44  La.  Ann.  1116,  11  So. 
8^3) ;  and  that  this  applies  to  a  barber 
who  employs  others  in  his  business  (State 
V.  Hirn,  46  La.  Ann.  1443,  16  So.  403); 
and  La  Porta  v.  Board  of  Health,  71  N.  J. 
L.  88,  58  Atl.  115,  which  holds  that  a  mu- 
nicipal license  fee  of  $2  upon  barbers  is 
reasonable,  and  apparently  justifies  the  or- 
dinance imposing  the  fee,  and  also  prescrib- 
ing the  rules  to  be  observed  in  barber  shops, 
under  a  statute  giving  the  municipal  officers 
authority  to  prevent  the  spreading  of  »kin 
diseases.  I^  A.  W« 
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the  city  of  Louisville  passed  an  ordinance 
out  of  which  grows  the  present  litigation. 
So  much  of  the  ordinance  as  is  material  to 
these  cases  is  as  follows: 

"An  ordinance  providing  for  certain  li- 
censes, the  fees  thereof  to  be  paid  into 
the  sinking  fund  of  the  city  of  Louisville. 

"Be  it  ordained  by  the  general  council  of 
the  city  of  Louisville: 

''Section  1.  That  hereafter  the  following 
licenses  shall  be  paid  into  the  sinking  fund, 
of  the  city  of  Louisville  for  the  purposes 
of  the  sinking  fund  for  doing  the  busi- 
ness following  the  callings,  occupations, 
and  professions,  or  using  or  holding  or 
exhibiting  the  articles  hereinafter  named, 
in  the  city  of  Louisville,  in  addition  to  the 
ad  valorem  taxes  heretofore  levied  or  here- 
after to  be  levied  on  any  species  of  prop- 
erty in  the  city  of  Louisville." 

"Sec.  8  .  .  .  Each  barber  shop  shall  pay 
a  license  of  $5  per  year  and  $2  additional 
for  each  chair,  where  more  than  two  chairs 
are  used." 

"Sec.  108  .  .  .  This  ordinance  shall  take 
effect  from  and  after  its  publication." 

This  ordinance  was  published  and  took 
effect  December  1,  1906.  A  large  number  of 
barbers  not  having  paid  the  license  pre- 
scribed by  this  ordinance  on  March  22,  1907, 
the  city  had  warrants  issued  before  the 
judge  of  the  police  court  to  show  cause 
why  they  should  not  be  fined  for  plying 
their  trade  without  the  license  required  by 
the  ordinance.  A  demurrer  to  the  warrants 
was  sustained  in  the  police  court,  and  the 
warrants  were  dismissed.  This  case  was 
appealed  to  the  circuit  court,  where  a  de- 
murrer was  sustained  to  so  much  of  the 
warrant  as  based  the  prosecution  upon  the 
failure  to  pay  the  license  fee  of  $2  for 
each  chair  where  more  than  two  chairs  were 
used.  The  city  refused  to  accept  the  con- 
struction thus  placed  upon  the  ordinance 
by  the  circuit  court,  which  was  in  effect 
that  the  ordinance  was  invalid  as  io  the  $2 
license  tax,  and  from  the  judgment  dis- 
missing the  warrant  as  to  that  charge 
this  appeal  is  prosecuted. 

The  Constitution  allows  (§  171)  the  leg- 
islature to  provide  for  the  imposition  of 
taxes  by  cities  based  upon  licenses.  Sec- 
tion 181  of  the  same  instrument  reads: 
".  .  .  The  general  assembly  may,  by  gen- 
eral laws  only,  provide  for  the  payment  of 
license  fees  on  franchises,  stock  used  for 
breeding  purposes,  the  various  trades,  oc- 
cupations, and  professions,  or  a  special 
or  excise  tax.  .  .  ."  The  legislature 
has  exercised  the  privilege  thus  granted  to 
it,  and  as  to  cities  of  the  first  class  has 
empowered  them  to  ^rade  and  classify  cer- 
tain callings  and  businesses,  and  to  exact 
license  fees  based  thereon,  to  be  applied 
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within  the  minimum  and  maximum  rates 
named  by  the  statute  conferring  the  pow- 
er. Ky.  Stat.  1903,  §  3011.  The  keeping 
of  barber  shops  is  included  in  this  section. 
It  is  the  contention  of  appellants  that  the 
authority  is  lacking  to  grade  barber  ahope. 
But  we  think  where  the  authority  is  giv- 
en to  license  an  occupation  at  say  from 
$6  to  $500,  it  means  not  alone  that  all 
who  engage  in  that  occupation  may  be  li- 
censed at  the  same  rate  anywhere  between 
the  lowest  and  highest  figures  allowed,  but 
that  those  engaged  in  the  particular  occupa- 
tion may  be  graded  upon  any  reasonable, 
tangible  basis,  and  the  license  fees  applied 
according  to  the  judgment  of  the  taxing 
power  to  each  class  between  the  extremes 
indicated  in  the  grant  of  power.  All  who 
engage  in  the  business  of  keeping  barber 
shops  do  not  necessarily  belong  to  the  same 
class  or  may  not.  The  purpose  was  to  im- 
pose the  tax  upon  the  occupation.  If  no 
more  than  two  chairs — ^that  is,  two  persons 
plying  that  trade — ^were  employed  in  a  shop, 
then  all  shops  of  that  character  were  put 
into  one  class,  and  all  in  that  class  taxed 
the  uniform  fee  of  $5.  But,  if  more  than 
two  were  so  employed,  then  for  each  addi- 
tional barber  chair  in  use  a  new  class  was 
created,  and  all  in  such  class  were  taxed 
$7,  and  so  on  for  each  additional  chair  $2 
being  added.  This,  we  think,  was  not  an 
unreasonable  classification,  and  was  such  as 
was  allowed  by  the  statute.  In  addition, 
§  3017,  Ky.  Stat.  1903,  expressly  empowers 
the  common  council  to  grade  such  occupa- 
tion. Appellant  contends  that  as  the  stat- 
ute (§  3017,  Ky.  Stat.  1903)  required  the 
clerk  and  treasurer  of  the  license  board  to 
take  the  oath  of  the  licensee  or  other  evi- 
dence before  issuing  the  license,  and  were 
from  it  to  determine  the  tax  collectable, 
there  was  not  authority  for  the  city  to 
directly  classify  this  subject,  but  that  it 
must  be  done,  if  at  all,  by  these  ministerial 
ofiicers.  The  ofEcers  had  nothing  to  do  with 
fixing  the  classes.  They  were  fixed  by  the 
common  council.  From  the  oath  of  the  ap- 
plicant, or  other  evidence,  the  clerk  %nd 
treasurer  were  to  determine  whether  the 
applicant  belonged  to  one  class  or  another, 
and  exact  the  tax  and  issue  the  license  ac> 
cordingly. 

Nor  is  this  a  property  tax.  The  tax  is 
not  upon  the  chairs.  It  is  upon  the  occupa- 
tion. The  chairs  referred  to  are  barber 
chairs,  used  by  barbers  in  plying  their 
trade.  They  are  named  not  as  a  species 
of  taxation,  but  as  a  basis  of  classification. 
The  tax  is  upon  the  vocation,  not  upon 
the  means  of  exercising  it.  The  purpos* 
for  which  the  tax  was  levied  was  sufilciently 
specified  when  it  was  devoted  to  tlie  use  of 
the  sinking  fund  of  the  city. 
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The  ordinance  is  a  valid  one  under  the 
legiBlative  grant  ,and  tlie  judgment  holding 
to  the  contrary  is  reversed,  and  remanded 
for  proceedings  consistent  herewith. 


UNITUD     STATES    OIBCUIT    COURT 
OF  APPEIAIiS,  SEOOND  CIRCUIT. 

LAWRENCE  E.  SEXTON,  Trustee,  etc.,  of 
Alfred  Kessler  et  al., 

V. 

KESSLER  &  COMPANY,  Limited,  et  al., 

Appts. 

(07  C.  C.  A.  161,  172  Fed.  535.) 

Bankmptcy  —  preference  —  effectuating 
pledge. 

The  taking  possession  by  the  creditor, 
within  four  months  of  the  bankruptcy  of 
the  debtor  of  securities,  either  negotiable 
by  delivenr  or  indorsed  in  blank,  which  the 
debtor  had,  prior  to  the  four  months'  period, 
set  apart  at  the  creditor's  request  in  a  pack- 
age marked  "escroV  for  the  creditor's  ac- 


count, and  deposited  in  hia  safe-deposit 
vaults  to  secure  his  drafts  upon  the  credit- 
or, notifying  the  creditor  of  the  transaction 
and  sending  him  a  list  of  the  securities, 
which  were  approved  by  the  creditor,  is  not 
a  voidable  preference  under  the  bankruptcy 
law;  since,  after  taking  possession,  the  cred- 
itor may  be  regarded  as  holding  both  by 
way  of  mortgage  and  by  way  of  pledge,  and 
his  possession  may  be  regarded  as  relating 
back  to  the  time  when  his  right  to  take  it 
was  created. 

(May  14,  1000.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York 
confirming  a  report  of  the  master  in  an 
action  brought  by  a  trustee  in  bankruptcy 
to  set  aside  the  transfer  of  certain  securi- 
ties given  for  the  payment  of  drafts.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Lacombe,  Ward,  and 
Noyes,  Circuit  Judges. 


Note, ^Voidability  of  transfer  within 
four  niont?i8*  period,  pursuant  to 
exeeutory  Offreetnent  antedating  that 
period. 

The  early  cases  upon  the  question  stated, 
and  the  principles  deducible  therefrom,  are 
treated  in  the  note  to  Godwin  v.  Murchison 
Nat.  Bank,  17  L.R.A.(N.S.)  935,  the  pres- 
ent annotation  merelv  supplementing  that 
note  by  collation  of  tne  authorities  decided 
subsequent  to  the  compilation  thereof. 

A  case  somewhat  similar  in  reasoning  to 
Bbxton  v.  Kessleb  &'Co.  is  Re  Automobile 
Livery  Service  Co.  176  Fed.  792,  wherein, 
in  holding  that  the  surrender  of  property 
to  a  pledgee  (pledge  invalid  in  inception 
because  of  nondelivery)  within  four  months 
of  bankruptcy  did  not  constitute  an  illegal 
preference  except  as  against  intervening 
claimants  who  had  proved  liens  on  the  al- 
leged property  in  the  meantime,  where 
made  in  accordance  with  a  prior  agreement, 
the  court  said:  ^'In  the  absence  of  the 
prior  agreement  to  give  the  pledge,  the  sub- 
sequent surrender  of  the  property  would, 
without  doubt,  have  constituted  a  voidable 
preference.  If  possession  had  accompanied 
the  agreement  to  give  the  pledge,  the  pledge 
would  equally  without  doubt  have  been 
valid,  though  given  within  four  months  of 
the  filing  of  the  petition,  because  of  the 
contemporaneous  consideration  moving  to 
the  bankrupt  for  the  agreement  to  give  the. 
pledge.  The  pertinent  inquiry  then  is  as 
to  whether  the  subsequent  delivery  of  pos- 
session of  the  pledged  property  to  the 
pledgee,  though  without  a  new  considera- 
tion, relates  back  to  the  original  agreement 
and  is  rescued  from  the  infirmity  it  would 
otherwise  be  subject  to  by  reason  thereof 
.  .  .  it  seems  to  me  that  the  exercise  of 
the  vight  to  take  possession  of  the  pledged 
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property,  within  the  four  months,  did  not 
constitute  an  illegal  preference,  because  it 
was  done  pursuant  to  a  valid  agreement  to 
pledge  for  which  a  present  consideration 
had  moved  to  the  bankrupt,  and  therefore 
related  back  to  such  agreement,  except  as 
against  intervening  claimants  who  had  per- 
fected liens  on  the  pledged  property  in  the 
interim,  of  whom  there  were  none." 

And  under  an  agreement  such  as  that  out- 
lined in  the  Sexton  Case  it  has  been  held 
that  the  substitution  of  new  for  old  accounts 
which  had  been  paid,  for  the  purpose  of 
keeping  the  security  good,  did  not  consti- 
tutJe  voidable  preferences,  although  made 
within  four  months  of  bankruptcy  proceed- 
ings. Re  Reese-Hammond  Rre  Brick  Co. 
104  C.  C.  A.  371,  181  Fed.  641. 

Sexton  v.  Kessleb  &  Co.  is  affirmed  in 
226  U.  S.  90,  66  L.  ed.  995,  32  Sup.  Ct.  Rep. 
657;  but  the  court  placed  the  decision,  not 
upon  the  ground  that  the  creditor  might  be 
regarded  as  holding  by  way  of  mortgage 
and  by  way  of  pledge,  but  upon  the  ground 
that  he  had  an  equitable  lien,  and  that  tak- 
ing the  security  was  only  an  exercise  of  an 
equitable  right  created  in  good  faith  before 
the  four  months'  period. 

And  the  decisions  in  other  recent  cases 
have  turned  upon  the  fact  that  an  equitable 
lien  existed.  Thus,  in  Hurley  v.  Atchison, 
T.  &,  S.  F.  R.  Co.  213  U.  S.  126,  63  L.  ed. 
729,  29  Sup.  Ct.  Rep.  466,  it  was  held  that 
advances  made  by  the  railroad  company  to 
enable  a  coal  company  under  contract  to 
supply  coal,  to  meet  its  pay  roll,  amounted 
to  an  equitable  lien  or  pledge,  enforceable 
as  a  preferential  claim  against  the  assets 
of  the  bankrupt  coal  company,  of  such  an 
amount  of  coal  when  mined  as  the  moneys 
so  advanced  would  pay  for  according  to 
the  terms  of  the  original  contract.  And 
in  Mills  T.  Virginia-Carolina  Lumber  (^q. 
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Mr.  Abram  I.  Elkus,  with  Messrs.  Hc- 
liaughlin,  Russell,  Coe,  &  Sprague,  for 
appellants. 

Messrs.  John  liarkin  and  J.  Franken- 
heimer  for  appellee. 

Ward,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Kessler  &,  Company,  of  New  York,  en- 
gaged in  the  business  of  banking  and  for- 
eign exchange,  had  for  a  long  time  drawn 


21  L.R.A.(N.S.)  901,  90  C.  C.  A.  154, 
164  Fed.  168,  where  a  lumber-mill  operator 
contracted  for  the  mill  output  and  se- 
cured advance  payments  thereon,  the  pur- 
chaser was  held  not  to  have  secured  a 
£  reference  as  a  creditor,  which  he  would 
B  required  to  surrender  before  proving  a 
secured  debt,  merely  by  insisting  on  and 
obtaining  within  four  months  of  the  bank- 
ruptcy delivery  of  sufficient  lumber  to 
cover  the  advances  which  had  been  made  by 
him.  So,  in  Goodnough  Mercantile  &  Stock 
Co.  V.  Galloway,  171  Fed.  940,  where  ad- 
vances were  made  in  order  to  permit  the 
carrying  on  of  a  lumber  business,  bills  of 
sales  of  lumber  made  within  four  months 
of  bankruptcy  were  held  valid  where  made 
in  carrying  into  effect  a  prior  agreement  for 
security  for  such  advances,  the  ground  being 
that  the  creditor  had  an  equitable  lien 
upon  the  product  of  the  lumber  business. 

In  Woods  V.  Klein,  223  Pa.  256,  72  Atl. 
523,  it  was  held  that  the  taking  possession 
of  a  boat  under  a  mortgage  giving  the  right 
to  do  so  upon  default,  within  four  months 
of  bankruptcy,  did  not  amount  to  the  tak- 
ing of  an  unlawful  preference,  where  the 
mortgage  lien  was  valid,  and  was  taken 
more  than  four  months  before  the  filing  of 
the  petition  in  bankruptcy. 

A  few  recent  cases  have  adhered  to  the 
rule  that  a  mortgage  or  transfer  of  his 
property  by  an  insolvent  debtor  within  the 
four  months*  period,  which  otherwise  con- 
stitutes a  voidable  preference,  does  not  lose 
that  character  or  become  valid  by  the  fact 
that  it  was  executed  in  performance  of  a 
contract  to  do  so,  made  prior  to  the  four 
months'  period.  Thus  in  Vitzthum  v. 
Large,  162  Fed.  685,  it  was  held,— follow- 
ing Re  Great  Western  Mfg.  Co.  81  C.  C.  A. 
341,  152  Fed.  123,  and  I^ng  v.  Farmers* 
State  Bank,  9  L.R.A.(N.S.)  685,  77  C.  C. 
A.  538,  147  Fed.  360,  both  of  which  are 
set  out  in  the  earlier  note, — ^that  the  fact 
that  property  was  transferred  within  four 
months  prior  to  bankruptcy,  to  a  creditor, 
to  be  applied  on  an  antecedent  debt  pur- 
suant to  an  agreement  antedating  that 
period,  did  not  prevent  the  recovery  of  the 
property  by  the  trustee  in  bankruptcy.  And 
in  Re  Smith,  176  Fed.  426,— which  also 
quoted  from  and  relied  upon  Re  Great  West- 
ern Mfg.  Co., — it  was  held  that  the  fact 
that  a  mortpage  executed  within  four 
months  of  bankruptcy,  to  secure  an  exist- 
ing debt,  was  executed  pursuant  to  a  prior 
oral  agreement,  did  not  prevent  the  transfer 
from  beinp  held  a  preference,  especially 
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upon  Kessler  &.  Company,  Ltd.,  of  Man- 
chester, without  giving  any  security  for 
payment  of  its  drafts.  Early  in  1903  the 
Manchester  house  wrote  the  New  York 
house  aa  follows: 

"We  beg  to  refer  to  the  question  of  your 
providing  security  for  the  drawing  credit 
which  you  have  with  us,  which  has  al- 
ready been  privately  touched  upon.  We  un- 
derstand from  Mr.  Edward  Kessler  that  it 
would  not  be  very,  convenient  for  you  to 


where  there  was  no  agreement  to  execute 
it  at  any  particular  time,  and  it  was  obvi- 
ous that  it  was  executed  at  the  particular 
time  chosen,  for  the  purpose  of  giving  a 
preference.  And,  relying  upon  the  same 
authority,  it  was  held  in  Tut  v.  Citizens' 
Trust  Co.  191  Fed.  441,  that  a  transfer  of 
assets  to  a  creditor  within  the  four  months' 
period,  which  otherwise  constituted  a  void- 
able preference,  did  not  lose  that  character 
by  the  fact  that  it  was  made  pursuant  to  an 
oral  agreenient  to  keep  a  certain  amount 
of  assets  in  the  creditor's  hands  as  security, 
made  more  than  four  montha  before  the 
bankriiptcy.  And  in  Roy  v.  Salisbury,  134 
N.  Y.  Supp.  733,  the  court  relied  upon  the 
Great  Western  Mfg.  Co.  Case  as  authority 
for  holding  that  a  conveyance  of  real  es- 
tate, although  made  in  pursuance  of  an 
agreement  made  many  years  before,  that 
the  property  should  be  so  deeded  in  con- 
sideration of  advancements  of  moneys 
for  improvements, — constitutes  an  unlawful 
preference  when  made  within  four  months 
of  an  act  of  bankruptcy. 

And,  of  course,  no  weight  is  to  be  given 
to  executory  agreements  which  do  not  at 
least  have  the  force  of  equitable  liens.  Page 
V.  Rogers,  211  U.  S.  575,  53  L.  ed.  332,  29 
Sup.  Ct.  Rep.  159,  holding  that  the  avoid- 
ance, as  an  unlawful  preference,  of  a  con- 
veyance by  an  insolvent  debtor  to  a  creditor 
in  satisfaction  of  the  debts  due  the  latter, 
or  those  for  which  he  is  liable,  cannot  be 
defeated  on  the  theory  that  such  convey- 
ance was  in  performance  of  an  agreement 
between  the  parties,  antedating  the  bank- 
ruptcy proceedings  by  more  than  four 
months,  where  the  contract  in  fact  was 
merely  an  agreement  on  the  part  of  the 
bankrupt  and  his  co-owner  to  sell,  and  on 
the  part  of  the  creditor  and  another,  to  buy, 
at  a  named  price,  and  such  contract  and  a 
deed  drawn  in  pursuance  of  its  terms  were 
never  delivered,  but  were  deposited  in 
escrow,  and  never  became  operative  instru- 
ments; idem  holding  that  a  trust  deed  never 
delivered  as  a  present,  valid,  and  subsist- 
ing obligation  cannot  excuse  a  payment  by 
the  grantor  on  the  indebtedness  covered 
by  such  deed,  which  payment  otherwise 
would  be  invalid  under  the  bankruptcy  law 
as  an  unlawful  preference;  Knapp  v.  Mil- 
waukee Trust  Co.  216  U.  S.  545,  54  L.  ed. 
610,  30  Sup.  Ct.  Rep.  412,  holding  that  the 
lien  of  a  chattel  mortgage  cannot  be  estab- 
lisliod  as  a  preference,  where  the  mortgage 
under  the  state  law  was  invalid  for  want  of 
change  of  possession.  G.  J.  C. 
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provide  this  immediately,  and  as  we  in  no 
way  wish  to  incommode  you,  although  from 
the  altered  circumstances  of  this  firm  it  is 
a. matter  of  some  importance  to  us,  we  pro- 
pose to  give  you  until  the  30th  of  June  of 
this  year,  hy  which  date  the  necessary  se- 
curities should  be  set  aside  for  us  and  a 
list  sent  to  us.  We  do  not  propose  to  name 
a  fixed  amount  of  credit.  Suffice  it  to  say 
that  what  you  are  at  present  using  seems 
large,  and  rather  than  an  increase  we 
should  like  to  see  it  somewhat  reduced. 

"We  trust  that  you  may  be  able  to  give 
effect  to  our  wishes  even  sooner  than  the 
date  we  stipulate  for.** 

In  accordance  with  this  letter  the  New 
York  house,  on  June  30th,  wrote  the  Man- 
chester house: 

"In  accordance  with  instructions  from 
Mr.  Alfred  Kessler,  we  have  to-day  placed 
in  a  separate  package  in  our  safe-deposit 
vaults  the  following  securities,  package 
marked  'Escrow  for  account  of  Kessler  & 
Co.,  Limited,  Manchester:' 

1,484  shares  Oklahoma  Gas  &,  Elec- 
tric Co.,  at  25 $  37,100 

2,428    shares    United    Lighting    & 

Heating  Co.,  at  12 29,136 

2,352  shares  Daimler  Manufactur- 
ing Co.,  at  50 117,600 

$373^000  United  Breweries  Co.  first 

6'b,  at  65 : 242,245 


$406,081 
'fThis  escrow  is  intended  as  a  protection 
against   our    long   drawings    against   your 
good  selves." 

July  8th  the  Manchester  house  replied  as 
follows: 

"We  are  in  receipt  of  your  favor  of  30th 
ultimo,  in  which  you  advise  us  of  the  se- 
curities you  have  laid  aside  as  security  for 
your  long  drawings  on  us.  We  have  noted 
the  particulars  as  given  up  to  us,  and  the 
matter  goes  in  order.  If  at  any  time  you 
have  the  opportunity  of  realizing  these  se- 
curities or  any  part  of  them,  you  are  at 
liberty  to  take  them  and  to  replace  them  by 
others  of  equal  value,  though  in  that  case 
we  should  of  course  like  to  see  rather  bet- 
ter quality.** 

'    December  23,  1903,  the  Manchester  house 
wrote  to  the  New  York  house  as  follows: 


"For  the  purpose  of  the  audit  of  our 
books  for  our  yearly  balance  sheet,  we 
should  feel  obliged  if  you  would  send  us,  in 
the  form  of  a  certificate,  the  particulars  of 
the  securities  you  have  set  aside  against  770,  Casey  t.  National  Park  Bank^  90  U« 
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your  drawing  credit  with  us.  We  should 
like  this  done  annually  on  the  31st  Decem- 
ber. We  do  not  think  the  matter  will  pre- 
sent any  difficulty  for  you.  Something  in 
the  form  of  the  inclosed  is  what  we  require. 
.  .  .  We  certify  that  we  have  specially 
set  aside  and  hold  for  your  acct.  on  this, 
the  31st  day  of  December,  '03,  as  security 
for  the  drawing  credit  which  you  accord  us, 
the  following  securities:  •  •  •  Name 
sees,  and  market  value.** 

The  New  York  house  not  only  conformed 
to  these  directions,  but,  in  addition,  entered 
the  securities  so  set  aside  and  all  substitu- 
tions of  them  on  their  loan  book,  and  noti- 
fied the  Manchester  house  of  substitutions 
made  from  time  to  time.  The  securities 
were  always  either  negotiable  by  delivery  or 
indorsed  in  blank.  The  two  houses  did 
business  in  strict  conformity  wi^  the  fore- 
going arrangement  until  the  fall  of  1907, 
when  a  financial  panic  occurred  in  the  city 
of  New  York.  October  25th  the  stability 
of  the  New  York  house  being  in  doubt,  it 
delivered  to  an  agent  of  the  Manchester 
house  then  in  New  York  city  the  escrow 
securities,  which  he  deposited  in  a  safe  de- 
posit company  in  the  name  of  the  Man- 
chester house.  November  8th  a  petition  in 
bankruptcy  was  filed  against  the  New  York 
house,  and  November  27th  it  was  adjudicat- 
ed a  bankrupt. 

This  is  an  action  in  equity  brought  by 
the  trustee  in  bankruptcy  to  set  aside  the 
transfer  of  the  securities,  because  made 
within  four  months  prior  to  the  filing  of 
the  petition;  the  New  York  house  being  in- 
solvent, and  the  Manchester  house  knowing, 
or  having  reason  to  know,  that  fact,  and 
the  intention  being  to  give  it  a  preference. 
The  matter  was  referred  to  a  master,  who 
found  in  accordance  with  the  prayer  of  the 
bill,  and  his  report  was  confirmed  by  the 
district  judge,  from  whose  decree  this  ap- 
peal is  taken. 

The  master  and  the  district  judge  both 
held  the  transaction  in  question  to  be  a 
pledge  or  an  agreement  to  pledge  the  escrow 
securities,  and  that  the  delivery  of  them 
under  the  circumstances  stated  in  the  bill 
within  four  months  of  the  filing  of  the  peti- 
tion in  bankruptcy  constituted  a  voidable 
preference  under  the  bankrupt  act.  It 
may  be  admitted  that  the  conclusion  so 
reached  was  entirely  right  if  the  arrange- 
ment is  to  ))e  regarded  as  a  pledge  or  a 
promise  to  pledge;  possession  being  essen- 
tial to  the  existence  of  a  pledge.  This  re- 
lieves us  from  the  necessity  of  examining 
authorities  relating  to  pledges.  A  word, 
however,  may  be  said  as  to  the  cases  of 
Casey  v.  Cavaroc,  96  U.  8.  467,  24  L.  ed. 
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S.  492,  24  L.  ed.  789,  and  Casey  y.  Schu- 
chardt,  96  U.  S.  494,  24  L.  ed.  790,  upon 
which  the  appellant  especially  relies.  In 
the  second  case  a  receipt  was  given  by  the 
bank  which  might  have  been  treated  as  a 
declaration  of  trust;  but  the  defendant  re- 
lied on  its  rights  as  a  pledgee.  What  Mr. 
Justice  Bradley  'said  in  the  last  case  was 
undoubtedly  true  of  all  the  cases:  "As  the 
only  claim  made  by  Schuchardt  &  Sons  in 
their  answer  to  the  securities  in  question 
is  by  way  of  pledge,  and  as  there  was  no 
such  delivery  and  retention  of  possession 
by  them  or  their  agents  or  trustees  as  the 
law  requires  to  constitute  the  privilege  of 
a  pledge  as  to  third  persons,  their  claim 
cacinot  be  sustained." 

The  intention  to  secure  is  plain;  but  this 
eould  have  been  accomplished  not  only  by  a 
pledge,  which  is  the  usual  course  of  busi- 
ness in  case  of  choses  in  action,  but  by  a 
mortgage  *or  by  a  trust.  It  can  hardly  be 
doubted  that  a  formally  executed  declara- 
tion of  trust  as  to  the  specific  securities 
by  the  New  York  house  in  favor  of  the 
Manchester  house  would  have  been  good. 
The  New  York  house,  although  the  maker 
of  the  trust,  could  have  properly  acted  as 
the  trustee  (Locke  v.  Farmers'  Loan  &  T. 
Co.  140  N.  Y.  135,  36  N.  E.  678),  to  the 
extent  of  the  trust,  viz,,  the  protection  of 
the  Manchester  house  for  its  acceptances. 

As  the  transaction  was  a  perfectly  honest 
one,  a  construction  should  be  adopted  to 
give  it  effect,  if  that  is  possible.  In  their 
correspondence  the  parties  used  neither  the 
words  "mortgage"  nor  "pledge"  nor  "trust," 
but  the  inapt  word  "escrow,"  which  they 
probably  did  not  understand.  What  they 
did,  however,  clearly  evidences  their  inten- 
tion. The  credit  to  be  given  to  the  New 
York  house  was  not  to  depend  alone  upon 
its  strength,  but  also  upon  additional  se- 
curity to  be  given  to  the  Manchester  house. 
The  New  York  house,  being  the  absolute 
owner  of  certain  specified  securities,  agreed, 
in  accordance  with  the  requirement  of  the 
Manchester  house,  to  hold  them  for  its  ac- 
count, and  to  that  end  both  segregated  them 
from  their  other  securities  and  entered  them 
upon  their  books  as  so  appropriated.  The 
Manchester  house  as  the  equitable  owners 
authorized  the  New  York  house  to  withdraw 
the  specified  securities,  from  time  to  time, 
for  their  own  purposes,  not  absolutely,  but 
upon  conditioA  that  they  should  substitute 
securities  of  equal  value,  which  was  always 
done.  There  were,  accordingly,  during  the 
whole  period  of  this  credit,  specified  ear- 
marked or  traceable  securities  held  by  the 
New  York  house  for  account  of  the  Man- 
chester house.  The  use  of  the  word  "collat-. 
eral"  does  not  necessarily  indicate  a  pledge. 
It  is  important  9|ily  as  ^howjpg  that  the 
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Manchester  house's  ownership  of  or  interest 
in  the  securities  was  only  for  the  purpose 
of  protecting  it  for  accepting  the  drafts  of 
the  New  York  house. 

Considering  the  family  relation  and  the 
long  business  dealing  between  the  two 
houses,  and  the  fact  that  they  were  dealing 
3,000  miles  apart,  and  that  they  had  entire 
confidence  in  each  other,  the  arrangement 
made  was  natural  and  reasonable.  It  was 
sufiSciently  precise  to  protect  the  Manches- 
ter house,  and  elastic  enough  to  meet  the 
ordinary  requirements  of  the  business  of  the 
New  York  house. 

If  the  transaction  had  been  a  mortgage 
of  the  securities,  the  delivery  of  them  Octo- 
ber 25,  1907,  would  have  been  good  as 
against  the  trustee  in  bankruptcy,  because 
under  the  law  of  the  state  of  New  York 
mortgages  of  choses  in  action  need  not  be 
filed.  Lien  law  (Laws  1897,  p.  636,  chap. 
418)  §  90;  Humphrey  v.  Tatman,  198  U.  S. 
91,  49  L.  ed.  956,  25  Sup.  Ct.  Rep.  567. 
Doubtless  a  court  of  equity  would  not  in- 
tervene to  enforce  or  perfect  an  imperfect 
mortgage  as  against  the  other  creditors  of 
the  mortgagor;  but  no  such  assistance 
would  have  been  needed,  the  mortgagor  hav- 
ing voluntarily  carried  out  the  purpose  of 
the  mortgage  by  delivering  the  securities  to 
the  mortgagee.  This  would  have  been  legal, 
notwithstanding  the  insolvency  of  the  mort- 
gagor and  the  knowledge  of  that  fact  by  the 
mortgagee.  Hauselt  v.  Harrison,  105  U.  S. 
401,  26  L.  ed.  1075 ;  Wood  v.  United  States 
Fidelity  &  G.  Co.  (D.  C.)   143  Fed.  424. 

So,  in  the  case  of  trust  receipts,  the 
courts  of  New  York  have  been  astute  to  car- 
ry out  the  intention  of  the  parties.  The 
course  of  business  is  as  follows:  A  banker 
gives  a  letter  of  credit  to  the  purchaser  of 
goods  to  enable  him  to  pay  for  them  upon 
condition  that  bills  of  lading  to  the  bank- 
er's order  for  the  goods  shall  be  delivered 
to  him,  accompanied  by  a  draft  upon  the 
purchaser.  Upon  arrival  of  the  goods  the 
banker  delivers  the  bill  of  lading  to  the 
borrower;  he  executing  a  trust  receipt  to 
hold  or  sell  the  goods  as  the  property  of 
the  banker  for  his  benefit.  Without  defining 
exactly  what  the  relation  between  the  lend* 
er  and  the  borrower  is  as  to  the  goods.-^ 
that  is,  whether  it  is  that  of  mortgagor  and 
mortgagee  or  of  pledgeor  and  pledgee,  or  a 
conditional  sale, — ^the  courts  have  steadily 
protected  the  right  of  the  lender  in  the 
goods  so  delivered.  Farmers'  &.  M.  Nat. 
Bank  v.  Logan,  74  N.  Y.  568;  Moors  T. 
Kidder,  106  N.  Y.  32,  12  N.  E.  818 ;  Drexel 
V.  Pease,  133  N.  Y.  129,  30  N.  E.  732. 

We  regard  the  transaction  in  question  as 
a  declaration  of  trust  in  respect  to  the 
escrow  securities  by  the  New  York  house  in 
favor  of  the  Manchester  house.    Being  the 
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absolute  owner  of  the  eecurities,  it  declared 
in  consideration  of  its  right  to  draw,  that 
it  held  and  would  hold  the  same  and  all  se- 
curities subsequently  substituted  therefor 
for  the  benefit  of  the  Manchester  house. 
From  that  moment  the  legal  title  was  in 
the  New  York  house,  but  the  equitable  in 
the  Manchester  house;  the  New  York  house 
holding  the  securities  in  a  fiduciary  capac- 
ity. This  was  the  condition  on  which  the 
Manchester  house  gave  the  drawing  credit 
which  continued  for  several  years,  and  it 
was  because  of  its  ownership  that  its  au- 
thority to  substitute  securities  was  needed 
and  was  given. 

We  do  not  apprehend  that  this  conclusi9n 
will  result  in  the  consequences  foretold  by 
the  appellee.  The  public  was  not  giving 
credit  to  the  New  York  house  on  the 
strength  of  its  apparent  ownership  of  these 
securities,  because  it  knew  nothing  at  all 
about  them.  The  visible  possession  of  chat- 
tels apparently  owned  by  the  possessor  cre- 
ates a  wholly  different  situation.  In  re- 
spect to  such  property  the  law  prohibits 
secret  liens  as  against  creditors.  Yet  own- 
ership of  chattels  where  there  has  been  no 
change  of  possession  will  be  protected  if 
they  are  set  apart  and  marked,  and  in  this 
way  notice  given  to  the  public.  First  Nat. 
Bank  v.  Pennsylvania  Trust  Co.  60  C.  C.  A. 
100,  124  Fed.  968.  There  was,  however,  as 
to  the  securities  under  consideration,  no 
secrecy  which  was  not  inherent  in  their  na- 
ture. The  public  does  not  know  what 
stocks,  bonds,  or  notes  a  merchant  has,  and 
therefore  does  not  give  him  credit  because 
of  them.  There  is  no  evidence  that  any  ex- 
hibition of  or  statement  as  to  these  securi- 
ties was  made  to  anyone  by  the  New  York 
house  for  the  purpose  of  obtaining  credit. 
Their  books,  if  examined,  would  have  shown 
what  the  real  dealing  between  them  and  the 
Manchester  house  was. 

If  there  had  been  no  insolvency,  and  the 
New  York  house  had  withdrawn  securities 
without  substituting  others,  a  court  of 
equity  would  have  compelled  it  to  do  so, 
or  at  least  would  have  enjoined  it  from 
making  such  withdrawals,  at  the  suit  of 
the  Manchester  house.  If,  having  failed  to 
cover  its  drafts,  the  New  York  house  had 
refused  to  deliver  the  securities  to  the  Man- 
chester house,  a  court  of  equity  would  have 
compelled  it  to  do  so.  In  delivering  the  se- 
curities to  the  Manchester  house  October 
25,  1907,  the  New  York  house  acted  without 
the  compulsion  of  a  court  of  equity  in  strict 
accordance  with  the  trust  it  had  declared 
four  years  before,  when  entirely  solvent. 
For  the  first  time  in  that  course  of  dealing 
there  was  an  expectation  that  the  New 
York  house  would  not  cover  its  drafts;  that 
the  Manchester  house  would  hfive  to  pay 
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them  and  would  need  to  realize  upon  the 
securities  which  the  New  York  house  held 
for  its  protection.  No  new  right  or  privi- 
lege was  then  created  voidable  under  the 
bankrupt  act.  The  delivery  of  these  ear- 
marked securities  was  in  strict  pursuance 
of  the  agreement  made  long  before  on  the 
strength  of  i^hich  the  credit  was  given. 
Sabin  v.  Camp  (C.  C.)  98  Fed.  074,  cited 
with  approval  in  Thompson  v.  Fairbanks, 
196  U.  S.  516,  524,  49  L.  ed.  677,  25  Sup. 
Ct.  Eep.  306.  A  liberal  construction  should 
be  given  to  these  transactions  in  aid  of  the 
obvious  intention  of  the  parties. 

The  decree  of  the  court  below  is  reversed, 
with  costs. 

NoyeSy  Circuit  Judge,  concurring: 

While  I  concur  in  the  result  reached  by 
Judge  Ward,  I  am  constrained  to  base  my 
conclusions  upon  essentially  different 
grounds;  and  the  case  is  of  such  import- 
ance, both  on  account  of  the  amount  in  con- 
troversy and  the  principles  involved,  that 
a  separate  opinion  seems  called  for. 

In  considering  the  case  from  any  point 
of  view,  one  thing  is  apparent  from  the 
outset,  and  that  is  the  good  faith  of  the  par- 
ties. Another  thing  is  also  apparent.  The 
New  York  house  intended  that  the  securi- 
ties in  question  should  afford  protection 
to  the  Manchester  house  for  their  accept- 
ances, and  the  latter  supposed  that  .they 
were  obtaining  protection.  Both  parties 
acted  upon  the  assumption  that  that  which 
they  did  accomplished  something.  The  New 
York  house  furnished  security  in  the  form 
desired  by  the  Manchester  house,  and  the 
latter  accepted  the  former's  drawings  upon 
that  security.  The  transaction,  if  invalid, 
is  only  so  because  it  contravenes  some  stat- 
ute or  positive  legal  principle;  and  it  can- 
not be  declared  invalid  without  inflicting 
g^eat  hardship  upon  the  Manchester  house. 

In  determining  the  validity  of  the  trans- 
action, it  is  necessary,  in  the  first  place,  to 
ascertain  what  its  legal  nature  was.  Judge 
Ward  has  held  that  it  amounted  to  a  dec- 
laration of  trust  by  the  New  York  house  in 
favor  of  the  Manchester  house;  but  I  can- 
not accept  this  conclusion.  It  is  an  essen- 
tial element  in  a  declaration  of  trust  that 
title  pass  from  the  declarant  of  the  trust 
as  an  individual  to  himself  as  trustee.  It 
must  be  shown  that  he  intends  to  devest 
himself  of  the  beneficial  interest  in  the 
property,  and  to  hold  it  thereafter  as  a 
trustee  for  the  benefit  of  another.  Now  it 
is  clear  from  the  evidence  that  this  is  just 
what  the  New  York  house  did  not  intend  to  * 
do.  They  intended  to  set  aside  the  obliga- 
tions only  as  security  for  their  indebtedness 
to  the  Manchester  house.  In  case  this  in- 
debtedness were  paid,  the  Utter  were  to 
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have  no  interest  in  the  security.  The  bene- 
ficial interest  in  the  property,  the  equity  of 
redemption,  instead  of  passing  to  the  Man- 
chester house,  as  would  be  essential  in  a 
declaration  of  trust,  was  intended  by  both 
parties  to  remain  in  the  New  York  house. 
The  initial  setting  aside  of  the  securities 
and  the  course  of  dealing  between  the  two 
houses  were,  in  my  opinion,  wholly  incon- 
sistent with  the  creation  or  existence  of  a 
declaration  of  trust.  The  transaction  must 
stand,  if  at  all,  as  one  in  which  the  Man- 
chester house  obtained  security  only. 

Now  security  might  have  been  afforded 
either  by  way  of  mortgage  or  pledge.  The 
general  distinction  between  a  mortgage  and 
a  pledge  is  that  in  one  the  title  passes, 
but  not  necessarily  the  possession;  while 
in  the  other  the  title  does  not  pass,  but  the 
possession  must.  A  pledge  is  a  mere  lien 
and  something  less  than  a  mortgage.  As 
said  by  the  master  of  the  rolls  in  Jones  v. 
Smith,  2  Ves.  Jr.  372:  "A  mortgage  is  a 
pledge  and  more,  for  it  is  an  absolute  pledge 
to  become  an  absolute  interest  if  not  re- 
deemed at  a  certain  time." 

In  this  case,  the  bonds,  certificates  of 
stock,  promissory  notes,  and  other  securities 
were  duly  indorsed  and  assigned  so  that 
when  Kessler  &  Company,  of  Manchester, 
took  possession  of  them  shortly  before  the 
bankruptcy  proceedings,  the  title  to  them 
passed  even  if  it  had  not  done  so  before. 
Under  these  conditions  there  is  the  highest 
authority  for  saying  that,  when  the  Man- 
chester house  received  the  securities  so  in- 
dorsed and  assigned,  it  had  a  double  title 
to  them, — that  of  mortgagee  and  pledgee. 
In  the  very  case  principally  relied  upon 
by  the  defendants  (Casey  v.  Cavaroc,  96  U. 
.  S.  467,  477,  24  L.  ed.  779,  784),  the  Su- 
preme Court  of  the  United  States,  in  speak- 
ing of  a  case  where  bills  receivable  had  been 
both  pledged  and  assigned  to  a  creditor, 
said:  "In  such  case  they  [the  securities] 
are  held  by  the  creditor  by  way  of  mort- 
gage .as  well  as  pledge,  and  a  mortgage  is 
valid  notwithstanding  the  mortgagor  has 
the  possession.  The  difference  ordinarily 
recognized  between  a  mortgage  and  a  pledge 
is  that  title  is  transferred  by  the  former, 
and  possession  by  the  latter.  Indeed,  pos- 
session may  be  considered  as  of  the  very 
essence  of  a  pledge  (Pothier,  Nantissement, 
8) ;  and,  if  possession  be  once  given  up,  the 
pledge,  as  such,  is  extinguished.  The  pos- 
session need  not  be  actual.  It  may  be  con- 
structive, as  where  the  key  of  a  warehouse 
containing  the  goods  pledged  is  delivered, 
'  or  a  bill  of  lading  is  assigned.  In  such 
case  the  act  done  will  be  considered  as  a 
token,  standing  for  actual  delivery  of  the 
goods.  It  puts  the  property  under  the  pow- 
er and  control  of  the  creditor.  In  oome 
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cases  such  constructive  delivery  cannot  be 
effected  without  doing  what  amounts  to  a 
transfer 'of  the  property  also.  The  assign- 
ment of  a  bill  of  lading  is  of  that  kind. 
Such  an  assignment  is  necessary,  where  a 
pledge  is  proposed,  in  order  to  give  the  con- 
structive possession  required  to  constitute  a 
pledge;  and  yet  it  formally  transfers  the 
title  also.  In  such  a  case  there  is  a  union 
of  two  distinct  forms  of  security,  that  of 
mortgage  and  that  of  pledge;  mortgage  by 
virtue  of  the  title,  and  pledge  by  virtue  of 
the  possession. 

"This  advantage  exists  when  notes  and 
bills  are  transferred  to  a  creditor  by  way  of 
collateral  security.  His  possession  of  tiiem 
gives  them  the  character  of  a  pledge.  Their 
indorsement  if  payable  to  order,  or  their 
delivery  if  payable  to  bearer,  gives  him  the 
title  also,  which  is  something  more  thkn  a 
pledge.  This  double  title  existed  in  White 
V.  Piatt,  5  Denio,  269,  and  in  Clark  v. 
Iselin,  21  Wall.  360,  22  L.  ed.  668.  Hence 
the  actual  possession  of  the  securities  by 
the  creditor  was  a  matter  of  less  import- 
ance in  these  cases." 

I  fully  appreciate  that  this  language  of 
the  supreme  court  seems  in  confiict  with  the 
generally  accepted  doctrine  that  a  pledge 
of  choses  in  action  does  not  necessarily  be- 
come a  mortgage  because  the  title  is  con- 
veyed. In  the  case  of  a  chose  in  action 
there  cannot  well  be  a  pledge  without  an  as- 
signment. Thus,  if  negotiable  paper  does 
not  require  indorsement,  title  passes  to  the 
pledgee  upon  delivery;  if  indorsement  is 
necessary,  the  fact  that  it  is  made  does  not, 
it  is  generally  held,  necessarily  make  the 
transaction  a  mortgage.  In  such  a  case  it 
is  necessary  that  the  pledgee  should  have 
the  title  in  order  to  obtain  effectual  secu- 
rity. Consequently,  it  has  usually  been  said 
in  the  case  of  indorsed  shares  of  stock  and 
negotiable  paper  that  whether  a  transaction 
should  be  regarded  as  a  mortgage  or  a 
pledge  must  be  determined  from  the  agree- 
ment between  the  parties. 

Accepting  this  latter  view  as  correct, 
there  is  much  to  support  the  contention  that 
the  parties  in  this  case  intended  something 
more  than  a  pledge.  They  used  the  word 
"escrow,"  which  has  usually  to  do  with  the 
passing  of  title.  The  securities  were  de- 
livered to  the  Manchester  house  as  being  its 
property,  and  they  had  previously  been  set 
aside  and  marked  with  its  name.  But  I 
think  it  unnecessary  to  determine  whether 
the  transaction  was  a  mortgage  or  a  pledge. 
It  is  sufiicient  to  say,  in  view  of  the  de- 
cision of  the  Supreme  Court,  as  well  as 
in  view  of  the  facts  shown  in  addition  to 
the  indorsements  indicating  a  mortgage, 
that  the  Manchester  house,  after  taking 
possession,  may  safely  be  r^arded  as  hold- 
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ing  both  bj  way  of  mortgage  and  by  way 
of  pledge. 

Indeed,  the  case  of  Casey  ▼.  Cavaroc, 
supra,  would  seem  to  afford  authority  for 
the  conclusion  that  the  transaction  might 
be  valid  as  a  mortgage  even  if  Kessler  & 
Company,  of  Manchester,  had  not  taken 
actual  possession  of  the  securities  before 
the  bankruptcy.  As  shown  in  the  extract 
from  the  opinion  already  quoted,  the  mat- 
ter of  the  physical  possession  of  securities 
is  of  less  importance  when  they  are  so  in- 
dorsed that  title  will  pass  than  when  there 
is  a  mere  attempted  pledge.  And  in  an< 
other  part  of  the  opinion  the  court  said 
(96  U.  S.  486) :  ''It  must  not  be  over- 
looked that  the  Credit  Mobilier  has  no  other 
claim  to  the  securities  in  question  but  that 
of  pledge.  A  pledge,  and  possession,  which 
is  its  essential  ingredient,  must  be  made 
out,  or  their  privilege  fails.  An  agreement 
for  a  pledge  raises  no  privilege.  There  is 
no  mortgage,  for  the  title  of  the  securities 
was  never  transferred  to  them.  The  evi- 
dence of  the  cashier  is  that  they  were  all 
stamped  payable  to  the  order  of  the  bank, 
when  discounted.  They  were  not  indorsed 
by  the  cashier  until  the  day  they  were 
removed  by  Cavaroc,  which  was  after  the 
bank  had  failed." 

Moreover,  were  the  fact  of  taking  posses- 
sion absent  in  this  case,  it  would  probably 
be  possible  to  sustain  the  claim  of  the  Man- 
chester house  to  the  securities  upon  broader 
and  more  satisfactory  lines  than  could  be 
drawn  from  the  distinction  just  referred 
to.  The  legal  difference  before  delivery  of 
indorsed  and  unindorsed  securities,  except 
in  the  case  of  special  indorsements,  would 
seem  to  be  slight;  but  the  equities  of  the 
case,  coupled  with  what  the  parties  did, 
aside  from  any  technicality,  make  out  a 
strong  case  in  support  of  an  equitable  lien 
in  the  nature  of  a  mortgage  upon  the 
securities  in  favor  of  the  Manchester  house, 
valid  against  the  trustee  in  bankruptcy 
without  a  change  of  possession.  It  is  un- 
necessary, however,  to  determine  the  case, 
nor  to  consider  it  at  length,  upon  the  theory 
that  there  was  no  change  of  possession,  be- 
cause, as  we  have  seen,  the  Manchester 
house  did  take  possession  of  the  securities, 
and  such  act  is  a  factor  ef  importance;  and, 
as  already  shown,  after  the  Manchester 
house  took  possession  it  held  the  securities, 
both  by  way  of  mortgage  and  by  way  of 
pledge. 

Now,  there  being  no  fraud  in  the  trans- 
action, and  no  rights  of  purchasers  or  at- 
taching creditors  having  intervened,  the 
taking  possession  of  the  securities  by  the 
Manchester  house  before  the  bankruptcy 
was,  in  the  absence  of  a  statute  making  it 
unlawful,  entirely  legal  and  proper.  Re- 
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garded  simply  as  a  pledge,  the  pledgee  had 
the  right  to  take  possession.  Thus  in  Par- 
shall  V.  Eggert,  64  N.  Y.  18,  the  court  said : 
''In  the  absence  of  any  intermediate  right, 
the  parties  could  perfect  a  written  contract 
of  pledge  by  subsequent  delivery.  Even  be- 
tween successive  pledgees,  without  any 
conmiunication  with  each  other,  that  one 
who  lawfully  obtains  possession,  at  the 
time  of  the  pledge  or  subsequently,  is 
entitled  to  be  preferred.  ...  A  credit- 
or who  acquires  a  specific  right  to  or  lien 
on  the  thing  pledged  may  prevent  the 
pledgee's  interest  in  an  undelivered  chattel 
from  attaching;  but  such  is  not  the  con- 
dition of  the  creditor  at  large.  The  only 
ground  on  which  he  can  claim  to  prevent 
the  perfecting  of  such  a  right  in  the  pledgee 
is  that  it  works  a  fraud  upon  him." 

And  in  Jones  on  Pledges,  2d  ed.  §  38,  it  is 
said:  "A  pledge  or  contract  for  a  pledge, 
ineffectual  for  want  of  delivery,  may  be 
rendered  valid  by  a  subsequent*  delivery, 
even  as  against  an  intermediate  creditor 
at  large  of  the  pledgeor.  Of  course,  such 
subsequent  delivery  would  not  prevail 
against  a  creditor  who  had,  between  the 
time  of  the  making  of  the  contract  and 
taking  possession  under  it,  acquired  a  spe- 
cific hen  upon  the  thing  pledged  by  attach- 
ment or  levy  of  execution.  The  only  other 
obstacle  which  could  prevent  such  a  trans- 
action from  being  effectual  would  be  the 
intervention  of  fraud." 

When,  therefore,  the  Manchester  house 
obtained  possession  of  the  securities,  it 
lawfully  held  them  as  pledgee  and  mort- 
gagee, unless  its  rights  were  affected  by 
some  statute;  and  the  only  statute  which 
it  claimed  to  operate  against  it  is  the  pro- 
vision of  the  bankruptcy  act  (act  July  1, 
1898,  chap.  641,  §  60b,  30  Stat,  at  L.  662, 
U.  S.  Comp.  Stat.  1901,  p.  3445),  making 
transfers  of  property  made  under  certain 
conditions  within  four  months  of  bank- 
ruptcy unlawful  preferences.  So  the  pri- 
mary question  whether  the  act  applies  in 
this  case  is  whether,  within  its  meaning,  the 
securities  in  question  were  transferred  with- 
in four  months  of  the  bankruptcy.  If  they 
were  not  so  transferred,  there  was  no  pref- 
erence, and  the  determination  of  the  ques- 
tion of  time  will  dispose  of  all  questions 
concerning  the  securities  constituting  the 
general  escrow. 

Manifestly  at  some  time  there  was  a 
transfer  of  the  securities.  When  did  it 
take  place?  If  it  took  place  at  the  time 
the  parties  intended  to  charge  the  securities 
for  the  benefit  and  protection  of  the  Man- 
chester house,  when  they  were  put  aside 
and  indorsed,  when  the  equities  of  the 
Manchester  house  were  created,  it  took 
place  more  than  four  months  prior  to  the 
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bankruptcy.  If,  on  the  other  hand,  it  took 
place  only  when  the  physical  possession  of 
the  securities  was  taken,  it  was  within  the 
prescribed  period. 

Now,  as  bearing  upon  this  question  of 
time,  it  is  clear  that  the  Manchester  house 
had  the  right  at  any  time  to  demand  and 
take  possession  of  the  securities  set  aside 
for  its  benefit.  While  the  necessity  for  im- 
mediately taking  possession  was  evidently 
not  contemplated  by  the  parties,  I  think 
that  the  very  fact  that  the  securities  were 
set  aside  "in  escrow"  shows  that  the  right 
of  the  Manchester  house  to  take  possession 
was  recognized  at  the  beginning.  Delivery 
upon  condition  is  the  very  essence  of  an 
escrow,  and,  while  that  term  was  improp- 
erly used  by  the  parties  here  to  describe 
their  transaction,  I  think  it  still  carries 
with  it  the  idea  of  delivery;  and,  there  be- 
ing no  agreement  otherwise,  delivery  would 
take  place  when  required  by  the  Manchester 
house.  I  have  no  doubt  that  after  demand 
the  Manchester  house  could  have  enforced 
its  rights  to  the  possession  of  the  securities 
in  equity  if  not  in  law. 

The  possession  having  been  actually  taken 
within  four  months  of  the  bankruptcy,  we 
now  reach  the  decisive  question  whether 
it  can  be  held  to  relate  back  to  the  time 
when  the  right  to  take  possession  was 
created, — ^whether  the  act  of  taking  posses- 
sion created  a  lien,  or  merely  enlarged  and 
perfected  an  existing  lien.  And,  in  my 
opinion,  in  view  of  the  equities  between 
the  parties  and  all  the  circumstances,  such 
act  should  relate  back  to  the  creation  of 
the  right  which  it  perfected,  and  the  trans- 
fer be  regarded  as  having  taken  place  more 
than  four  months  before  the  bankruptcy. 

The  case  of  Thompson  v.  Fairbanks,  196 
U.  S.  616,  49  L.  ed.  577,  25  Sup.  Ct.  Rep. 
306,  seems  directly  in  point  here.  In  that 
case  a  mortgagee  took  possession,  with  the 
consent  of  the  mortgagor,  of  after-acquired 
property  covered  by  a  valid  mortgage,  with- 
in four  months  before  bankruptcy  proceed- 
ings against  the  mortgagor;  but  the  Su- 
preme Court  held  that  this  was  done  pur- 
suant to  a  pre-existing  right,  and  did  not 
constitute  a  preference,  and  quoted  with 
approval  the  following  extract  from  Sabin 
▼.  Camp  (C.  C.)  98  Fed.  974,  where  it  was 
held  that  a  transaction  which  was  consum- 
mated within  the  prescribed  period  was 
not  a  preference,  because  it  had  originated 
before:  ''What  was  done  was  in  pur- 
suance of  the  pre-existing  contract,  to  which 
no  objection  was  made.  Camp  furnished 
the  money  out  of  which  the  property,  which 
is  the  subject  of  the  sale  to  him,  was 
created.  He  had  good  right,  in  equity  and 
in  law,  to  make  provision  for  the  security 
of  the  money  so  advanced,  and  the  property 
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purchased  by  his  money  is  a  legitimate  se- 
curity and  one  frequently  employed.  There 
is  always  a  strong  equity  in  favor  of  a  lien 
by  one  who  advances  money  upon  the  prop- 
erty which  is  the  product  of  the  money  so 
advanced.  This  was  what  the  parties  in- 
tended at  the  time,  and  to  this,  as  already 
stated,  there  is,  and  can  be,  no  objection  in 
law  or  in  morals;  and  when,  at  a  later 
date,  but  still  prior  to  the  filing  of  the 
petition  in  bankruptcy.  Camp  exercised  his 
rights  under  this  valid  and  equitable  ar- 
rangement to  possess  himself  of  the  prop- 
erty and  make  sale  of  it  in  pursuance  of 
his  contract,  he  was  not  guilty  of  securing 
a  preference  under  the  bankruptcy  law." 

The  Supreme  Court  then  went  on  to  aay : 
''The  principle  that  the  taking  possession 
may  sometimes  be  held  to  relate  back  to 
the  time  when  the  right  so  to  do  was 
created  is  recognized  in  the  above  case.  So 
in  this  case,  although  there  was  no  actual 
existing  lien  upon  this  after-acquired  prop- 
erty until  the  taking  of  possession,  yet 
there  was  a  positive  agreement,  as  con- 
tained in  the  mortgage  and  existing  of 
record,  under  which  the  inchoate  lien  might 
be  asserted  and  enforced,  and,  when  en- 
forced by  the  taking  of  possession,  that 
possession,  under  the  facts  of  this  case,  re- 
lated back  to  the  time  of  the  execution  of 
the  mortgage  of  April,  1891,  as  it  was  only 
by  virtue  of  that  mortgage  that  possession 
could  be  taken.  The  supreme  court  of  Ver- 
mont has  held  that  such  a  mortgage  gives 
an  existing  lien  by  contract,  which  niay 
be  enforced  by  the  actual  taking  of  posses- 
sion, and  such  lien  can  only  be  avoided  by 
an  execution  or  attachment  creditor,  whose 
lien  actually  attaches  before  the  taking  of 
possession  by  the  mortgagee.  Although  this 
after-acquired  property  was  subjected  to  the 
lien  of  an  attaching  or  an  execution  credit- 
or, if  perfected  before  the  mortgagee  took 
possession  under  his  mortgage,  yet,  if  there 
were  no  such  creditor,  the  enforcement  of 
the  lien  by  taking  possession  would  be  legal, 
even  if  within  the  four  months  provided  in 
the  act.  There  is  a  distinction  between  the 
bald  creation  of  a  lien  within  the  four 
months,  and  the  enforcement  of  one  pro- 
vided for  in  a  mortgage  executed  years  be- 
fore the  passage  of  the  act,  by  virtue  of 
which  mortgage,  and  because  of  the  con- 
dition broken,  the  title  to  the  property  be- 
comes vested  in  the  mortgagee,  and  the 
subsequent  taking  possession  becomes  valid, 
except  as  above  stated.** 

See  also  Humphrey  v.  Tatman,  198  U.  8. 
01,  49  L.  ed.  956,  25  Sup.  Ct.  Rep.  567; 
Wood  V.  United  States  Fidelity  &  G.  Co. 
(D.  C.)   143  Fed.  424. 

I  think  these  principles  applicable  here. 
While  the  Supreme  Court  in  the 
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ferred  to  treats  the  validity  of  the  mort- 
gages and  the  rights  of  the  mortgagees 
thereunder  to  be  matters  of  local  law,  in 
my  opinion  it  also  states  this  underlying 
and  controlling  distinction:  The  exercise 
of  a  pre-existing  right  well  founded  in 
equity  is  not  a  preference,  although  occur- 
ring within  the  prescribed  period.  'The 
bald  creation  of  a  lien  within  four  m9nths" 
is  a  preference. 

The  application  o£  the  principle  involved 
in  this  distinction  is  decisive  here  in  favor 
of  the  Manchester  house.  It  had  an  equi- 
table right  to  the  securities  which  were 
held  *4n  escrow"  for  its  benefit.  Its  rights 
and  equities  were  created  years  before  the 
bankruptcy.  It  could  at  any  time  have 
enforced  its  right  to  the  possession  of  the 
securities.  No  element  of  fraud  and  no 
intervening  rights  of  purchasers  or  attach- 
ing creditors  appear.  The  securities  were 
not  property  the  possession  of  which  would 
be  visible  to  third  persons  and  afford  a 
basis  of  credit.  It  is  my  opinion  that  pos- 
session was  taken  pursuant  to  a  pre-exist- 
ing right,  and  that  equitable  principles  sup- 
port such  right.  I  think  that  this  is  in  no 
aspect  a  case  of  the  bald  creation  of  a  lien 
within  four  months  of  bankruptcy. 

The  case  of  Zartman  v.  First  Nat.  Bank, 
189  N.  Y.  273,  12  L.R.A.(N.S.)  1083,  82 
N.  E.  127,  relied  upon  by  the  appellee  as 
his  principal  case  upon  this  point,  is  not  in 
conflict  with  these  views.  In  that  case 
there  was  merely  a  contract  to  give  a  mort- 
gage upon  after-acquired  property.  There 
was  no  lien  which  could  have  been  enlarged 
or  perfected  by  taking  possession. 

Finally,  I  think  it  a  serious  question 
whether  a  mortgagee  or  pledgee  taking 
possession  of  property  in  pursuance  and  in 
the  enforcement  of  a  pre-existing  right  of 
long  standing  can  properly  be  said  to  have- 
reasonable  cause  to  believe  that  the  mort- 
gagor, in  surrendering  possession,  is  in- 
tending to  give  him  a  preference.  He  takes 
possession  in  his  own  right  of  that  which 
he  looks  upon  as  his  own  sptrcial  property. 
Instead  of  regarding  the  transaction  as  a 
preference,  he  would,  as  suggested  in 
Thompson  v.  Fairbanks,  196  U.  S.  516,  49 
L.  ed.  577,  25  Sup.  Ct.  Hep.  306,  rather 
take  it  as  a  recognition  of  his  right  under 
his  mortgage  or  pledge.  See  also  Humphrey 
V.  Tatman,  198  U.  S.  93,  49  L.  ed.  956, 
26  Sup.  Ot.  Rep.  567. 

Upon  principles  similar  to  those  already 
considered,  I  think  that  the  taking  of  pos- 
session by  the  Manchester  house  of  the 
securities  embraced  in  the  "special  escrow" 
related  back  to  its  creation,  and,  consequent- 
ly, that  that  transaction,  although  occur- 
ring within  four  months  of  the  bankruptcy, 
was  based  upon  a  contemporaneous  con- 
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sideration,  and  did  not  constitute  a  pref- 
erence. 

The  decree  of  the  district  court  should  be 
reversed,  with  costs. 

liacombe.  Circuit  Judge: 

I  concur  in  the  conclusion  that  the  decree 
should  be  reversed,  for  the  reasons  set  forth 
in  the  opinion  of  Judge  Noyes. 

Affirmed  by  the  Supreme  Ck)urt  6f  the 
United  States,  May  27,  1912,  225  U.  S.  90, 
56  L.  ed.  995,  32  Sup.  Ct.  Rep.  657. 


WASHINGTON  SUPREME  COURT. 
(Departmieiit  No.  2.) 

AGNES  W.  B.  SHEPARD  et  al.,  Appts., 

•     V. 

CITY  OF  SEATTLE,  Respt 

(69  Wash.  363,  109  Pac.  1067.)' 

Municipal  corporation  —  power  to  de- 
clare nuisance  —  hospital. 

1.  Municipal  authorities  may  declare  an 
existing  hospital  within  its  limits  for  the 
treatment  of  insanity  or  other  mental  dis- 
eases to  be  a  public  nuisance,  unless  prop- 

Note. ^Insane  aaiftutn  or  hospital  for 
insane  as  a  nuisance^ 

The  general  question  whether  a  hospital 
is  a  nuisance  is  treated  in  the  note  to 
Stotler  V.  Rochelle,  29  L.R.A.(N.S.)  49, 
and  see  later  case,  Everett  v.  Paschall,  31 
L.R.A.  (N.S.)  827.  As  to  contagious  dis- 
ease hospital,  see  notes  to  Barry  v.  Smith, 
5  L.R.A.(N.S.)  1028,  and  Manhattan  v. 
Hessin,  25  L.R.A.(N.S.)   228. 

Ab  shown  in  the  notes  referred  to,  the 
general  rule  is  well  established  that  a  hos- 
pital is  not  a  nuisance  per  ae,  though  it 
may  become  such  by  reason  of  its  location 
or  because  of  the  manner  in  which  it  is 
conducted,  which  presents  a  question  of  fact 
to  be  determined  by  the  circumstances  of 
each  case. 

And  the  rule  is  the  same  in  cases  of  hos- 
pitals established  for  the  treatment  of  con- 
tagious and  infectious  diseases  as  those  es- 
tablished for  the  treatment  of  ordinary  dis- 
eases. 

And  so  a  hospital  established  for  the 
treatment  of  the  insane  is  not  a  nuisance 
per  ae.  Crawford  v.  Protestant  Hospital, 
Montreal  L.  Rep.  7  Q.  B.  57;  Heaton  v. 
Packer,  131  App.  Div.  812,  116  N.  Y.  Supp. 
46. 

Accordingly  it  has  been  held  that  the  es- 
tablishment of  a  hospital  for  the  insane  will 
not  be  enjoined  even  though  the  location 
selected  is  in  a  residential  section  of  a  city, 
since  such  institutions  may  be  so  con- 
structed and  managed  as  not  to  unduly  in- 
terfere with  the  rights  of  others.  Heaton 
V.  Packer  and  Crawford  v.  Protestant  Hos- 
pital, supra.  A.  L.  R. 
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ertj  owners  situated  within  200  feet  of  the 
buildings  consent  to  its  location  and  mainte- 
nance. 

Same  —  requiring  permit. 

2.  A  municipal  corporation  may  require 
a  written  permit  from  the  city  health  com- 
missioners for  the  location  within  dts  limits 
of  a  hospital  for  the  treatment  of  insanity 
and  other  mental  diseases. 

Same  »  ordinance  ~  power  of  court  to 
consider  reasons  for  passage. 

3.  The  courts  cannot  declare  invalid  an 
ordinance  prohibiting  the  location  of  a  hos- 
pital within  a  certain  distance  of  residences 
without  the  consent  of  their  owners,  be- 
cause it  was  passed  upon  their  solicitation. 

(July  16,  1910.)' 

APPEAL  by  plaintiffs  from  a  Judgment 
of  the  Superior  Court  for  King  County 
dismissing   an   action   brought  to   restrain 
the  enforcement  of  a  city  ordinance.     Af- 
firmed. 
>     The  facts  are  stated  in  the  opinion. 

Messrs.  Shepard  &  Flett,  Butler '  & 
Crews»  and  Shepard  A  Daly  for  appel- 
lants. 

Messrs.  Scott  Galhonn,  H.  D.  Hughes, 
and  Peters  &  Powell,  for  respondent: 

Neither  the  motives  of  the  members  of  a 
city  council  nor  the  influences  under  which 
they  act,  can  be  shown  to  nullify  an  ordi- 
nance duly  passed  in  legal  form  within 
the  scope  of  their  corporate  powers. 

Soon  Hing  v.  Crowley,  113  U.  S.  703,  28 
L.  ed.  1146;  McQuillin,  Mun.  Ord.  p.  267; 
Cooley,  Const.  Lim.  p.  257;  Meyer  v. 
Teutopolis,  131  111.  552,  23  N.  E.  651;  Wood 
▼.  Seattle,  23  Wash.  18,  52  L.R!a.  369, 
62  Pac.  135. 

The  city  has  authority  to  regulate  the 
location  of  insane  asylums  within  Ihe 
city  limits. 

16  Am.  &  Eng.  Enc.  Law,  564;  Cooley, 
Const.  Lim.  7th  ed.  p.  829;  McQuillin, 
Mun.  Ord.  §§  429,  430;  Com.  v.  Charity 
Hospital,  198  Pa.  270,  47  Atl.  980;  Milne 
V.  Davidson,  6  Mart.  N.  S.  409,  16  Am. 
Dec.  189;  Ex  parte  Lacey,  108  Cal.  326, 
38  L.R.A.  640,  49  Am.  St.  Rep.  93,  41 
Pac.  411;  State  v.  Heidenhain,  42  La.  Ann. 
483,  21  Am.  St.  Rep.  388,  7  So.  621;  Dill. 
Mun.  Corp.  §  379;  Kansas  City  v.  McAleer, 
31  Mo.  App.  433;  Spokane  v.  Camp,  50 
Wash.  554,  126  Am.  St.  Rep.  913,  97  Pac. 
770. 

Rndkin,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  instituted  by  the  plain- 
tiffs, as  owners  and  lessees  of  certain  prop- 
erty in  the  city  of  Seattle,  to  restrain  the 
city  from  enforcing,  as  against  the  plain- 
tiffs and  their  property,  the  provisions  of 
an  ordinance  entitled,  "An  Ordinance  Reg- 
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ulating  the  Location  and  Maintenance  of 
Private  Hospitals  and  Sanatoriums,  and 
Providing  for  Penalties  for  the  Violation 
of  the  Provisions  hereof,  and  Declaring  an 
Emergency;"  Section  1  of  the  ordinance 
reads  as  follows:  ''No  private  hospital  or 
sanatoriimi  shall  be  established  or  main- 
tained within  the  city  of  Seattle  in  any 
building  in  which  any  of  the  sinks  or  water 
closets  or  other  drainage  are  not  connected 
with  the  public  sewers  of  the  city;  nor 
shall  any  private  hospital  or  sanatorium 
for  the  treatment  of  inebriates  or  persons 
suffering  from  insanity  or  other  mental 
diseases  be  established  or  maintained  in^ 
any  buildings  situated  within  two  hundred 
(200)  feet  of  any  private  property  the 
owner  of  which  has  not  consented  in  writ- 
ing to  the  location  and  maintenance  of 
such  hospital  or  sanatorium,  nor  in  any 
building  without  the  written  permit  from 
the  comimssioners  of  health  of  the  city  of 
Seattle."  Seattle  Ordinance,  No.  20,008. 
Section  2  provides  a  penalty  for  any  viola- 
tion of  the  provisions  of  §  1;  section  3  de- 
clares any  hospital  or  sanatorium  estab- 
lished or  maintained  contrary  to  the  pro- 
visions of  §  1  to  be  a  public  nuisance,  and 
provides  for  its  abatement;  and  §  4  de- 
clares an  emergency.  The  court  below  made 
findings  of  fact  and  conclusions  of  law,  and 
entered  judgment  dismissing  the  action. 
From  the  judgment  of  dismissal  the  plain- 
tiffs have  appealed,  and  the  case  is  brought 
here  for  review  on  the  findings  of  the  court 
without  a  statement  of  facts  or  bill  of  ex- 
ceptions. The  material  findings  made  by 
the  trial  court  are  the  following: 

"The  plaintiffs  Shepard  for  more  than 
five  years  last  past  have  been  and  are 
the  owners  of  certain  real  estate  in  the  city 
of  Seattle,  described  as  lots  one  (1),  two 
(2),  three  (3),  ten  (10),  eleven  (11),  and 
twelve  (12)  on  block  nineteen  (19)  of 
John  J.  McGilvra's  second  addition  to  Se- 
attle, upon  which  there  is  being  conducted 
by  the  plaintiffs  Loughary  and  William- 
son, who  hold  said  premises  under  a  lease 
from  the  plaintiffs  Shepard,  bearing  date 
the  10th  day  of  December,  1908,  a  sana- 
torium for  the  treatment  of  persons  suffer- 
ing from  nervous  and  mental  diseases,  in- 
cluding insane  persons.  About  the  year 
1902  the  plaintiffs  Shepard  erected  on  said 
premises,  for  residence  purposes,  the  build- 
ing now  in  use  under  said  lease  as  the 
main  sanatorium  building,  and  subsequent- 
ly the  other  two  buildings  thereon,  which 
are  small  cottages;  and  about  the  time  of 
making  said  lease  they,  in  compliance  with 
its  terms,  commenced  to  make  sundry  val- 
uable improvements  upon  said  buildings 
and  premises,  involving  a  total  expense  to 
them  of  about  $4,000,  but  which  improve- 
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ments  were  not  entirely  completed  at  the 
time  of  the  passage  of  the  ordinance  giving 
rise  to  this  suit. 

"(2)  Said  premises  are  situated  at  a 
distance  of  about  3  miles  from  the  center 
of  business  in  said  city,  and  in  a  region 
suitable  for  residence  purposes,  and  ui^ 
which  such  residences  as  have  been  erected 
are  of  good  character;  but  there  is  only 
one  house  upon  the  remainder  of  the  block 
containing  said  premises  (the  same  being 
a  residence  situated  on  the  southwest  one 
quarter  of  said  block,  about  60  feet  south 
of  said  main  sanatorium  building,  and  the 
grounds  whereof  comprise  said  entire  quar- 
ter block), — ^the  plaintiffs'  said  premises 
comprising  the  entire  north  half  of  said 
block, — and  there  is  only  one  house  upon 
the  block  next  west  of  that  containing  said 
premises  (the  grounds  of  which  residence 
comprise  said  entire  block) ;  there  are  no 
houses  on  the  block  next  west  or  the  block 
diagonally  northwest  of  that  containing 
said  single  residence,  only  three  on  the 
block  diagonally  northwest  of  that  contain- 
ing the  plaintiffs'  said  premises,  only  three 
on  the  block  next  north  of  that  containing 
said  premises,  one  on  the  block  diagonally 
northeast  of  that  containing  said  premises 
(on  the  corner  thereof  most  distant  from  | 
the  plaintiffs'  said  premises),  two  or 
three  on  the  easterly  side  of  the  block  next 
east  of  that  containing  said  premises,  none 
on  the  block  diagonally  southeast  of  that 
containing  said  premises,  two  on  the  block 
next  south  of  that  containing  said  premises, 
and  one  on  the  block  diagonally  southwest 
of  that  containing  said  premises  (the 
grounds  of  which  residence  comprise  said 
entire  block) ;  each  of  said  blocks  consist- 
ing of  twelve  full-size  lots  of  average  di- 
mensions of  about  60  by  120  feet.  A  great 
many  of  the  lots  in  said  region  are  not  yet 
cleared  up,  and  have  original  forest  growth 
upon  them;  and  there  is  a  large  tract  of 
practically  unoccupied  ground,  with  very 
few  houses  upon  it,  lying  north  of  Mad- 
ison street,  between  said  street  and  Union 
bay,  on  the  same  hill  as  the  plaintiffs'  said 
premises. 

''(3)  Said  premises  are  situated  on  a 
hillside  sloping  toward  Lake  Washington, 
having  natural  adaptation  for  drainage. 
All  said  buildings  thereon  are  connected 
with  septic  tanks  on  said  premises,  built  of 
concrete;  the  septic  tank  connected  with 
said  main  sanatorium  building,  which  was 
the  earliest  built  of  said  tanks,  was  built 
according  to  plana  and  specifications  fur- 
nished therefor  to  the  plaintiffs  Shepard 
by  the  city  engineer  of  the  defendant,  of 
ample  capacity  to  accommodate  a  building 
of  that  size,  long  prior  to  the  use  of  said 
premises  for  sanatorium  purposes;  and 
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prior  to  the  occupation  of  said  premises  for 
sanatorium  purposes  the  board  of  health  of 
the  defendant  made  an  examination  of  the 
premises  and  found  them  to  be  in  a  sani- 
tary condition. 

"(4)  The*  plaintiffs  Laughary  and  Wil- 
liamson are  regularly  licensed  physicians 
and  surgeons,  and  especially  skilled  in  the 
treatment  of  nervous  and  mental  diseases; 
and  in  said  sanatorium  they  .care  for  a 
number  of  patients  who  are  thus  afflicted, 
including  some  who  are  insane.  It  is  not 
their  purpose  to  harbor  as  inmates  any 
violent  or  dangerous  persons,  but  they  claim 
and  have  the  right  under  their  said  lease 
to  harbor  on  said  premises  persons  suffer- 
ing from  any  and  all  kinds  of  insanity. 
The  windows  of  said  sanatorium  are  barred 
with  iron  screens,  and  there  is  a  sufficient 
force  of  trained  nurses,  and  attendants, 
and  guards  properly  to  care  for  the  patients 
and  inmates  of  said  institution,  and  said 
windows  are  so  barred  for  the  purpose  of 
preventing  any  of  said  patients  from  es- 
caping, and  attendants  and  guards  are  em- 
ployed for  the  same  purpose;  but  said 
premises  are  not  fenced  or  otherwise  in- 
closed. Said  lessees  have  expended  about 
$3,000  in  furnishing  and  equipping  said 
sanatorium. 

''(5)  Said  lease  was  in  full  force  and 
effect,  and  said  lessees  were  in  possession  of 
said  premises  thereunder  and  using  .the 
same  for  the  purposes  of  a  sanatorium, 
prior  to  the  passage  of  ordinance  No.  20,008 
of  the  city  of  Seattle,  the  passage  of  which 
ordinance  gave  rise  to  this  suit. 

''(6)  Said  sanatorium  is  not  connected 
with  the  public  sewers  of  said  city,  and 
consent  to  the  location  and  maintenance 
thereof  on  said  premises  has  not  been  ob- 
tained from  the  owners  of  any  of  the 
private  property  situate  within  200  feet 
of  the  buildings  in  which  it  is  maintained, 
and  no  permit  for  its  maintenance  in  said 
buildings  has  been  granted  by  the  commis- 
sioners of  health  of  the  defendant;  but  there 
is  no  public  sewer  of  said  city  within  one 
thousand  (1,000)  feet  nor  within  three 
blocks  of  said  buildings,  and  ordinance 
No.  16,372  of  said  city  provides  that 
buildings  which  are  put  to  ordinary  uses 
must  be  connected  with  the  public  sewers  of 
said  city  only  when  there  is  a  sewer  within 
one  block  of  such  buildings.  There  is  no 
block  exceeding  three  hundred  (300)  feet  in 
length  among  those  surrounding  that  in 
which  said  sanatorium  is  situated." 

In  support  of  their  assignments  of  error 
the  appellants  contend  that  "a  private 
sanatorium  for  the  care  of  persons  suffer- 
ing from  insanity  or  other  mental  diseases 
is  not  a  public  nuisance  per  se,  and  cannot 
be  made  a  public  nuisance,  if  not  such  in 
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fact,  by  a  mere  declaration  of  a  municipal 
legislature;"  that  ''the  findings  of  the  trial 
court  establish  that  the  plaintiff's'  sana- 
torium is  not  a  public  nuisance  in  fact/' 
and  that  the  ordinance  deprives  the  appel- 
lants of  their  property  without  due  process 
of  law,  and  denies  to  them  the  equal  pro- 
tection of  the  law,  in  violation  of  the  state 
and  Federal  Constitutions.  The  ordinance 
applies  to. different  kinds  of  hospitals  and 
sanatoriimis,  and  prescribes  different  re- 
quirements with  which  those  desiring  to 
establish  and  maintain  such  institutions 
must  comply.  The  provisions  of  the  ordi- 
nance are  severable,  both  as  to  the  char- 
acter of  the  institution  and  the  require- 
ments to  be  met  or  complied  with.  Some 
of  these  requirements  may  be  valid  and 
others  invalid,  or  they  may  be  valid  as  to 
one  kind  of  an  institution  and  invalid  as 
to  another.  Seattle  v.  Pearson,  16  Wash. 
576,  46  Pac.  1063;  Eureka  City  v.  Wilson, 
15  Utah,  67,  62  Am.  St.  Rep.  904,  48  Pac. 
150;  Bailey  v.  State,  30  Neb.  855,  47  N. 
W.  208;  Birmingham  v.  Alabama  G.  S.  R. 
Co.  98  Ala.  134,  13  So.  141;  Ex  parte  Biz- 
aell,  112  Ala.  210,  21  So.  371 ;  State  ex  rel. 
Lamar  v.  Dillon,  42  Fla.  96,  28  So.  781; 
Baker  v.  Lexington,  21  Ky.  L.  Rep.  809, 
53  S.  W.  16;  Rockville  v.  Merchant,  60 
Mo.  App.  366. 

In  the  discussion  of  this  case  we  will 
therefore  limit  ourselves  as  far  as  practi- 
cable to  hospitals  or  sanatoriums  for  the 
treatment  6f  persons  suffering  from  insani- 
ty or  other  mental  diseases,  such  as  the 
lessees  propose  to  establish  and  maintain 
on  the  premises  in  question.  "It  is  a 
proper  exercise  of  the  police  power  of  the 
state  to  prohibit  the  establishment  of  pri- 
vate hospitals  in  localities  where,  by  rea- 
son of  the  crowded  condition  of  the  neigh- 
borhood or  for  other  reasons,  such  loca- 
tion would  tend  to  spread  contagious  dis- 
eases, and  in  the  exercise  of  its  police  pow- 
er a  municipality  may  prescribe  reason- 
able regulations  for  the  draining  of  the 
premises  of  private  hospitals  within  the 
city  limits,  for  the  purification  and  venti- 
lation of  the  buildings,  for  the  removal 
therefrom  of  any  patients  having  infec- 
tious or  contagious  diseases,  and  for  the 
general  management  of  the  hospital  grounds 
and  buildings.  In  Pennsylvania  by  statu- 
tory enactment  it  has  been  made  unlaw- 
ful 'hereafter  to  establish  .or  maintain  any 
additional  hospital  ...  in  the  built- 
up  portions  of  cities ;  provided,  however, 
that  nothing  herein  contained  shall  be  so 
construed  as  to  prevent  the  maintenance  of 
any  hospital  .  .  .  now  lawfully  estab- 
lished and  maintained.'"  21  Cyc.  1110; 
Cooley,  Const.  Lim.  6tb  ed.  740  et  seq. 

Thus,  in  Milne  v.  Davidson,  5  Mart.  N. 
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S.  409,  16  Am.  Dec.  189,  an  ordinance  of 
the  city  of  New  Orleans  prohibiting  the 
erection  of  private  hospitals  within  the 
city  limits  was  upheld  as  a  valid  police 
regulation,  but  the  decision  was  perhaps 
controlled  in  a  measure  by  local  sanitary 
conditions.  In  Com.  v.  Charity  Hospital, 
198  Pa.  270,  47  Atl.  980,  an  act  prohibiting 
the  establishment  or  maintenance  of  addi- 
tional hospitals  in  the  built-up  portions  of 
cities  was  sustained  as  a  valid  exercise  of 
the  police  power. 

In  Bessonies  v.  Indianapolis,  71  Ind.  189, 
cited  by  the  appellants,  it- was  held  that  an 
ordinance  of  the  city  of  Indianapolis  pro- 
hibiting the  establishment  or  maintenance 
of  hospitals  within  the  city  limits,  with- 
out a  license  or  a  permit  from  the  com- 
mon council,  was  not  within  the  powers 
conferred  upon  the  city  by  the  legislature 
of  the  state,  but  the  power  of  the  state 
itself  was  not  involved  or  considered.  And 
we  might  say  in  this  connection  that  no 
question  is  here  involved  as  to  the  power 
of  the  city  />f  Seattle,  as  contradistinguish- 
ed from  the  power  of  the  state  itself,  for 
in  all  matters  appertaining  to  the  public 
health  and  public  safety  substantially  the 
entire  police  power  of  the  state  is  vested 
in  municipal  corporations  of  the  first  class. 
Smith  V.  Spokane,  55  Wash.  219,  104  Pac. 
249,  19  Ann.  Cas.  1220.  But  even  in  the 
Indianapolis  case  the  court  conceded  that, 
"under  its  police  power,  the  city,  by  its 
lawmaking  authority,  might,  perhaps,  pre- 
scribe reasonable  rules  and  regulations  for 
the  drainage  of  the  hospital  grounds,  the 
purification  and  proper  ventilation  of  the 
buildings,  for  the  removal  therefrom  of 
any  person  afflicted  with  infectious  or  con- 
tagious disease,  and  for  the  general  man- 
agement and  government  of  the  hospital 
grounds  and  buildings,  both  internally  and 
with  relation  to  adjacent  and  surrounding 
property;  and  such  reasonable  rules  and 
regulations  may  doubtless  be  enforced  by 
proper  penalties."  This  authority  would 
sustain  the  provision  of  the  present  ordi- 
nance, requiring  hospitals  to  connect  with 
the  public  sewers  of  the  city, — ^at  least  such 
hospitals  as  harbor  persons  suffering  from 
infectious  or  contagious  diseases.  Whether 
reasonable  as  to  a  hospital  of  the  char- 
acter here  in  question,  we  need  not  in- 
quire, for  we  are  convinced  that  the  sec- 
ond requirement  of  the  ordinance  is  both 
reasonable  and  valid.  The  ordinance  in  ef- 
fect declares  that  any  private  hospital  or 
sanatorium  for  the  treatment  of  inebriates* 
or  persons  suffering  from  insanity  or  other 
mental  diseases,  is  a  public  nuisance,  and 
shall  be  abated  as  such,  unless  its  location 
and  maintenance  are  consented  to  in  writ- 
ing by  the  owners  of  private  property  situ- 
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ated  within  200  feet  of  the  hospital  build- 
ings. This,  in  our  opinion,  is  a  valid  and 
reasonable  police  regulation.  The  presence 
of  a  private  insane  asylum,  with  its  barred 
windows,  and  irresponsible  inmates,  would 
annoy,  injure,  and  endanger  the  comfort, 
safety,  and  repose  of  any  person  of  aver- 
age sensibilities  if  located  within  200  feet 
of  his  place  of  abode.  In  other  words,  it 
ifl  a  matter  of  common  knowledge  that  the 
presence  of  such  an  institution  in  a  resi- 
dential portion  of  a  city  would  practically 
destroy  the  value  of  all  property  within 
its  immediate  vicinity  for  residence  pur- 
poses. If  so,  it  was  proper  and  competent 
for  the  municipal  authorities  to  require  the 
assent  of  the  injured  parties  to  its  location 
and  maintenance.  Spokane  v.  Camp,  50 
Wash.  664,  126  Am.  St.  Rep.  913,  97  Pac. 
770. 

In  the  argument  before  this  court  much 
stress  was  laid  on  the  case  of  Ex  parte 
Whitwell,  98  Cal.  73,  19  L.R.A.  727,  36 
Am.  St.  Rep.  152,  32  Pac.  870,  but  the  two 
cases  have  little  in  common,  aside  from  the 
fact  that  the  two  ordinances  under  consid- 
eration are  directed  against  substantially 
the  same  business  or  occupation.  The  peti- 
tioner in  that  case  had  purchased  22  acres 
of  land  in  San  Mateo  and  constructed  hos- 
pital buildings  thereon  at  great  expense. 
The  ordinance  directed  against  him  and  his 
property  was  extremely  onerous  in  its  terms. 
It  prohibited  the  maintenance  of  such  hos- 
pitals in  any  but  fireproof  buildings;  it 
prohibited  their  location  within  400  yards 
of  any  school  or  residence;  it  required  the 
construction  of  a  brick  or  stone  wail,  18 
inches  thick  and  12  feet  high,  around  the  hos- 
pital buildings  and  grounds,  and  contained 
other  provisions  of  a  like  nature.  While 
the  supreme  court  of  California  held  that 
the  ordinance  was  unreasonable  and  void,  it 
nevertheless  conceded  that  "in  the  manage- 
ment of  a  hospital  where  insane  persons  are 
treated,  it  is  necessary,  and  it  must  be 
presumed  that  there  will  be  a  sufficient 
number  of  competent  attendants  to  pre- 
vent danger  or  damage  from  any  unreason- 
able actions  of  such  insane  persons.  With- 
out such  attendants  no  such  asylum  or 
hospital  could  be  properly  conducted." 
Again,  the  court  said:  "The  board  of  su- 
pervisors of  a  county  or  the  legislative  de- 
partment of  any  city  or  town,  in  which 
such  an  asylum  is  erected,  may,  undoubted- 
ly, provide  by  ordinance  that  patients  there- 
in shall  not  be  permitted  to  leave  the 
grounds  upon  which  it  is  erected,  unless 
accompanied  by  an  attendant,  and  may  im- 
pose a  proper  penalty  upon  the  superin- 
tendent or  keeper  of  such  asylum  for  a 
failure  to  conform  to  such  regulation.'* 
The  court  here  recognizes  the  self-evident 
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fact  that  insane  persons  are  dangerous, 
and  if  so,  may  not  a  city  protect  itself 
against  them  by  excluding  private  insane 
asylums  from  its  limits?  May  it  not  re- 
fuse to  intrust  the  sake-keeping  of  this 
dangerous  class  to  private  parties,  in  whose 
selection  it  has  no  choice,  and  over  whose 
conduct  it  has  no  direct  control?  "Gen- 
erally it  is  for  the  legislature  to  deter- 
mine what  laws  and  regulations  are  needed 
to  protect  the  public  health  and  secure  the 
public  comfort  and  safety,  and,  while  its 
measures  are  calculated,  intended,  con- 
venient, and  appropriate  to  accomplish 
these  ends,  the  exercise  of  its  discretion 
is  not  subject  to  review  by  the  courts."  Re 
Jacobs,  98  N.  Y.  110,  60  Am.  Rep.  636. 
"In  the  exercise  of  this  power  the  legis- 
lature has  the  right,  generally,  to  deter- 
mine what  laws  are  needed  to  preserve  the 
public  health  and  protect  the  public  safe- 
ty." People  V.  Havnor,  149  N.  Y.  200,  31 
L.R.A.  689,  62  Am.  St.  Rep.  707,  43  N.  E. 
642.  "The  judiciary  can  only  arrest  the 
execution  of  a  statute  when  it  conflicts 
with  the  Constitution.  It  cannot  run  a 
race  of  opinions  upon  points  of  right,  rea- 
son, and  expediency  with  the  lawmaking 
power."  Cooley,  Const.  Lim.  6th  ed.  201. 
Hospitals  for  the  treatment  of  patients  suf- 
fering from  infectious  and  contagious  dis- 
eases have  often  been  adjudged  nuisances, 
when  located  in  the  residential  parts  of 
cities  and  towns  (Cherry  v.  Williams,  147 
N.  C.  452,  126  Am.  St.  Rep.  566,  16  Ann. 
Cas.  716,  61  S.  E.  267;  Deaconess  Home  & 
Hospital  V.  Bontjes,  207  111.  563,  64  L.R.A. 
216,  69  N.  E.  748);  and  danger  from  the 
immediate  presence  of  a  hospital  of  this 
kind  differs  in  kind,  rather  than  in  degree. 

The  third  requirement  of  the  ordinance 
is  a  written  permit  from  the  city  commis- 
sioners of  health,  but  this  requirement  is 
apparently  for  the  purpose  of  showing  that 
the  other  provisions  of  the  ordinance  have 
been  complied  with.  In  any  event  the  re- 
quirement is  unobjectionable  in  itself.  Wil- 
son V.  Eureka  City,  173  U.  S.  32,  43  L.  ed. 
603,  19  Sup.  Ct.  Rep.  317. 

The  appellants  further  contend  that  the 
ordinance  is  void  because'  the  answer  ad- 
mits that  it  was  enacted  "at  the  solicita- 
tion of  persons  residing  in  the  vicinity  of 
said  premises,  and  solely  in  their  behalf 
as  a  local  and  special  regulation."  We  are 
not  permitted  to  inquire  into  the  motives 
of  the  city  council.  If  the  ordinance  is 
valid  on  its  face,  the  reasons  or  argu- 
ments that  may  have  moved  the  city  coun- 
cil to  act  are  not  pertinent  here. 

There  are  many  unpleasant  and  annoying 
things  that  must  be  borne  by  those  living 
in  a  state  of  organized  society,  in  order 
that  others  may  enjoy  their  equal  rights 
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under  the  law,  but  the  preservation  of  the 
public  health  and  public  safety  is  one  of 
the  chief  objects  of  local  government,  and 
every  citizen  holds  his  property  subject  to 
a  reasonable  exercise  of  the  police  power 
of  the  state. 

In  our  opinion  this  ordinance  is  a  reason- 
able and  proper  application  of  the  time- 
honored  maxim,  8io  utere  tuo  nt  alienum 
non  Iccdds,  and  is  sustained  by  the  maxim 
8alua  populi  euprema  eat  lew,  in  which  the 
police  power  of  the  state  finds  its  chief  sup- 
port. 

The  judgment  of  the  court  below  is  there- 
fore affirmed. 

Crow,  Mount,  and  Dunbar,  JJ.,  con- 
cur. 

Appeal  dismissed  by  the  Supreme  Court 
of  the  United  States,  July  31,  1911,  223  U. 
a  749,  66  L.  ed.  641,  32  Sup.  Ct.  Rep.  634. 
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J.  Lb  DAY,  Trustee,  etc.,  Appt., 

V. 

HOME  INSURANCE  COMPANY. 

(—  Ala.  — ,  68  So.  649.) 

Insurance  «  requirement  of  inventory 
—  invoices. 

1.  The  fact  that  a  stock  of  merchandise 
has  not  been  removed  from  the  storehouse, 
and  that  it  is  covered  by  the  original  in- 
voices, does  not  make  inapplicable  a  pro- 
vision in  a  fire  insurance  policy  requiring 
an  inventory. 

Same  ^  invoice  and  books. 

2.  The  books  of  a  merchant,  together  with 
the  original  invoices  of  his  st^ck.  cannot 
supply  the  requirements  of  a  policy  of  in- 
surance on  the  property  requiring  an  in- 
ventory, where  the  policy  requires  both  in- 
ventory and  books. 

Bankruptcy  —  insurance  claim  «  non- 
waiver agreement. 

3.  A  bankrupt  and  the  receiver  of  his 
property  may  enter  into  a  nonwaiver  agree- 
ment for  the  purpose  of  securing  an  ad- 
justment of  a  claim  under  an  insurance 
policy  which  is  claimed  to  have  been  for- 
feited because  of  failure  to  comply  with  the 
iron-safe  clause. 

Note.  ~  As  to  what  books  and  inventories 
are  covered  by  the  requirements  of  the 
"iron-safe  clause"  in  an  insurance  policy, 
see  JEinsi  Ins.  Co.  v.  Mount,  16  Ii.R.A. 
(N.S.)  471. 

For  loss  or  destruction  of  books,  inven- 
tory, etc.,  as  excusing  their  nonproduction 
as  required  by  policy,  see  notes  to  Connec- 
ticut F.  Ins.  Co.  V.  Jeary,  51  L.R.A.  706, 
and  German  Alliance  Ins.  Ca  v.  Newbern, 
28  L.R.A.(N.S.)  337. 
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Insurance  —  transfer  of  policy  ^  waiv- 
er of  forfeiture. 

4.  A  transfer  of  an  insurance  policy  to 
cover  the  goods  at  a  place  other  than  that 
where  they  were  located  when  it  was  orig- 
inally written,  with  knowledge  that  an 
inventory  has  not  been  taken,  waives  a 
provision  in  the  policy  requiring  such  in- 
ventory. 

(Sayre,  J.,  dissents  from  proposition  4.) 

(February  17,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Law  and  Equity  Court  for  Morgan 
County  in  defendant's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  an  insurance  policy.     Reversed. 

The  covenant  referred  to  in  the  opinion 
waA  as  follows:  "The  following  covenant 
and  warrant  is  hereby  made  a  part  of  this 
policy:  (1)  The  assured  will  take  a  com- 
plete itemized  inventory  of  stock  on  hand 
at  least  once  in  each  calendar  year,  and 
unless  such  inventory  has  been  taken  with- 
in twelve  calendar  months  prior  to  the  date 
of  this  policy,  one  shall  be  taken  in  de- 
tail within  thirty  days  of  issuance  of  this 
policy,  or  this  policy  shall  be  null  and 
void  from  such  date,  and  upon  demand  of 
the  assured  the  unearned  premium  from 
such  date  shall  be  returned.  (2)  The  as- 
sured will  keep  a  set  of  books,  which  shall 
clearly  and  plainly  present  a  complete  rec- 
ord of  the  business  transactions,  including 
all  purchases,  sales,  and  shipmente,  both 
for  cash  and  credit,  from  date  of  inventory, 
as  provided  for  in  the  first  section  of  this 
clause  and  during  the  continuance  of  this 
policy.  (3)  The  assured  will  keep  such 
books  and  inventory  and  also  the  last  pre- 
ceding inventory,  if  such  has  been  taken, 
securely  locked  in  a  fireproof  safe  at  night, 
and  at  all  times  when  the  building  men- 
tioned in  this  policy  is  not  actually  open 
for  business,  or,  failing  in  this,  the  assured 
will  keep  such  books  and  inventories  in 
some  place  not  exposed  to  fire  which  would 
destroy  the  aforesaid  building.  In  the 
event  of  failure  to  produce  such  set  of 
books  and  inventories  for  the  inspection  of 
this  company,  this  policy  shall  become  null 
and  void,  and  such  failure  shall  constitute 
a  perpetual  bar  to  any  recovery  thereon." 

Further  facto  sufficiently  appear  in  the 
opinion. 

Messrs.  Tidwell  A  Sample,  and  B.  W. 
Godbey,  for  appellant: 

Invoices  may  serve  as  an  inventory,  where 
the  invoices  show  a  complete  list  of  all  of 
the  goods  put  into  a  new  store  a  few  days 
before  the  issuance  of  the  policy. 

Ruffner  Bros.  v.  Dutehess  Ins.  Co.  59  W. 
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Va.  432,  115  Am.  St.  Rep.  924,  53  S.  E. 
943,  8  Ann.  Gas.  866. 

The  insurance  company  waived  the  pro- 
vision of  the  policy  requiring  an  inven- 
tory. 

Mitchell  ▼.  Mississippi  Home  Ins.  Co.  72 
Miss.  53,  48  Am.  St.  Rep.  535,  18  So.  86; 
Georgia  Home  Ins.  Co.  v.  Allen,  119  Ala. 
436,  24  So.  399;  Western  Assur.  Co.  v. 
HcGlathery,  115  Ala.  213,  67  Am.  St.  Rep. 
26,  22  So.  104. 

Goods  in  the  warehouse  were  not  subject 
to  this  provision  of  the  "iron-safe  clause." 

Traders'  Ins.  Co.  v.  Letcher,  143  Ala.  400, 

39  So..  271. 

The  courts  are  not  only  averse  to  en- 
forcing forfeitures  as  a  penalty  for  breaches 
of  conditions  subsequent;  but  unless  the 
breach  goes  to  the  very  vitals  of  the  con- 
sideration, they  never  do  so. 

Queen  of  Arkansas  Ins.  Co.  v.  Forlines, 
94  Ark.  227,  126  S.  W.  719;  Ruffner  Bros. 
v.  Dutchess  Ins.  Co.  59  W.  Va.  432,  115 
Am.  St  Rep.  924,  53  S.  E.  943,  8  Ann.  Cas. 
866;  McNutt  v.  Virginia  F.  &  M.  Ins.  Co. 
—  Tenn.  — ,  45  S.  W.  61;  Arkansas  Ins. 
Ck>.  V.  McManus,  86  Ark.  115,  110  S.  W. 
797;  Western  Assur.  Co.  v.  Redding,  15  C. 
C.  A.  619,  30  U.  S.  App.  442,  68  Fed.  708; 
Continental  Ins.  Co.  v.  Rosenberg,  7  Penn. 
(Del.)  174,  74  Atl.  1073. 

Messrs.  Steiner,  Crnni,  &  Weil  and 
Callahan  &  Harris  for  appellee. 

Sayre,  J.,  delivered  the  opinion  of  the 
eourt: 

Day  brought  this  action,  as  trustee  in 
bankruptcy  of  the  estate  of  W.  C.  Harmon, 
against  the  Home  Insurance  Company,  on 
a  policy  insuring  a  stock  of  merchandise 
against  loss  by  fire.  Defense  was  inter- 
posed in  the  way  of  a  plea  setting  up  a 
breach  of  the  covenant  contained  in  the 
''iron-safe  clause''  of  the  policy.  The  cove- 
nant will  be  stated  by  the  reporter.  The 
plea  was  that  the  covenant  had  been  broken 
in  this:  "That  the  insured  had  not  taken 
a  complete  itemized  inventory  of  stock  on 
hand  within  twelve  calendar  months  prior 
to  the  date  of  the  policy,  and  failed  to  take 
such  inventory  thirty  days  after  the  issu- 
ance of  said  policy."  Confessing  this  plea, 
plaintiff  sought  to  avoid  its  effect  in  sev- 
eral special  replications,  which  put  forward 
the  propositions,  to  state  them  generally 
in  the  language  of  appellant's  brief,  that 
where  a  merchant  who  has  been  in  business 
for  less  than  twelve  months  keeps  a  part 
of  his  stock  of  goods  in  a  warehouse  dis- 
tant from  the  store  in  which  he  does  busi- 
ness«  the  goods  remaining  unpacked  and  in 
the  boxes  in  which  they  have  been  received 
from  jobbers,  and  being  removed  from  time 
to  time  as  needed  to  replenish  the  active 
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stock  on  his  shelves,  the  iron-safe  clause 
in  a  policy  of  insurance  on  the  stock  in  the 
warehouse  does  not  require  that  an  inven- 
tory be  kept,  or,  if  it  does,  the  requirement 
is  substantially  met  when  the  insured  keeps 
all  original  invoices  and  a  detailed  account 
of  all  sales. 

The  circumstances  stated  as  conditions 
of  appellant's  first  alternative  contention 
are  not  sufficient  to  require  or  permit  a 
declaration  that  the  covenant  for  an  inven- 
tory has  no  office  to  perform  in  the  policy 
of  insurance.  The  clause  is  a  perfectly 
reasonable  condition,  and  is  binding  on  the 
assured,  in  the  absence  of  fraud.  Georgia 
Home  Ins.  Co.  v.  Allen,  128  Ala.  451,  30 
So.  537;  Cooley,  Briefs  on  Insurance,  1814. 
In  general,  contracts  of  insurance  are  con- 
strued most  strongly  against  the  insurer; 
but  where  there  is  no  occasion  for  con- 
struction, .such  contracts  must  be  enforced 
according  to  their  clear  and  unambiguous 
meaning.  There  is  no  authority  in  the 
courts,  on  the  supposition  that  the  pur- 
poses which  the  parties  intended  to  secure 
may  have  been  unnecessary  or  as  well  se- 
cured by  other  means,  to  disregard  the 
valid  requirements  and  conditions  of  such 
contracts,  or  to  construct,  by  implication 
or  otherwise,  a  new  agreement  in  place  of 
that  deliberately  made  by  the  parties. 
Dwight  V.  Germania  L.  Ins.  Co.  103  N.  Y. 
346,  57  Am.  Rep.  729,  8  N.  E.  654.  But 
appellant  contends  that  his  invoices,  plus 
the  books,  constituted  means  of  ascertain- 
ing the  loss,  and  must  be  taken  as  a  sub- 
stantial compliance  with  the  requirement  of 
an  inventory.  Defendant  company  had 
stipulated  for  both  inventory  and  books, 
and  it  is  dear  that  both  together  consti- 
tuted an  important  safeguard  against  fraud, 
so  that  the  court  has  no  authority  to  dis- 
pense with  either.  The  contention  amounts 
therefore  to  just  this:  That  under  the 
peculiar  conditions  the  keeping  of  the  in- 
voices was  a  substantial  compliance  with 
the  stipulation  for  an  inventory.  An  "in- 
ventory" means  a  list  made  by  a  merchant 
of  the  goods  in  his  store,  and  the  require- 
ment of  the  policy  was  that  the  insured 
should  take  a  complete  itemized  inventory 
of  stock  on  hand  within  thirty  days.  Such 
an  inventory  not  only  would  furnish  evi- 
dence of  what  the  stock  contained  at  the 
time,  but  provided  a  starting  point  for  the 
estimate  to  be  based  upon  the  transac- 
tions shown  by  the  inventory  and  the  books. 
An  "invoice"  is  also  a  list  of  goods,  but  it 
is  prepared  by  the  consignor  at  the  point 
of  shipment.  It  does  not  show  that  the 
goods  therein  listed  have  reached  the  con- 
signee. Nor  is  it  to  be  expected  that  any 
one  invoice  should  ever  be  the  equivalent 
of  an  inventory.     Possibly  we  might  con- 
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cede  that  in  exceptional  cases  invoices  may 
serve  the  purpose  of  an  inventory.  Such 
was  the  case  in  Euffner  Bros.  v.  Dutchess 
Ins.  Co.  59  W.  Va.  432,  116  Am.  St.  Rep. 
924,  63  S.  E.  943,  8  Ann.  Cas.  866,  where 
it  was  held  that  the  bills  showing  a  com- 
plete list  of  all  the  goods  put  into  a  new 
store  within  a  few  days  before  the  issuance 
of  the  policy  constituted  an  inventory  in 
substance.  But  the  court  said:  "Of 
course,  the  invoices  would  not  constitute 
an  inventory  in  the  case  of  a  store  which 
has  been  running  for  a  considerable  time. 
They  would  not  afford  any  basis  upon 
which  to  begin  the  estimate,  but  in  the  case 
of  a  new  store  starting  simultaneously  with 
the  issuance  of  the  policy,  or  practically  so, 
the  first  bill  constitutes  as  good  a  basis 
for  the  beginning  of  the  estimate  as  an  in- 
ventory could  possibly  afford."  To  the 
same  effect  is  Queen  v.  Arkansas  Ins.  Co.  v. 
Forlines,  94  Ark.  227,  126  S.  W.  719,  in 
which  the  language  of  the  court  was  that 
"the  plaintiff  had  been  in  business  such  a 
short  time  that  the  invoices  of  the  goods 
first  bought  by  him  constituted  in  effect  an 
itemized  inventory  of  his  stock."  In  Mc- 
Nutt  V.  Virginia  F.  &  M.  Ins.  Co.  —  Tenn. — , 
46  S.  W.  61,  cited  by  appellant,  a  different 
question  was  presented.  lu  that  case  the 
inventory  had  been  taken  as  provided  by 
the  policy.  On  the  day  before  the  fire  the 
insured  had  been  taking  a  new  inventory, 
in  the  same  book,  which  was  not  completed. 
Inadvertently  the  book  was  left  out  of  the 
safe  and  destroyed.  The  court  held  that 
the-  accidental  destruction  of  the  inven- 
tory did  not  forfeit  the  insurance.  The  ad- 
judications in  these  cases  seem  to  take 
liberties  with  the  contracts  which  the  par- 
ties had  made  for  themselves;  but  we  need 
neither  express  nor  withhold  approval,  since 
the  cases  may  be  substantially  differen- 
tiated on  their  facts  from  the  case  at  bar. 
Other  cases  cited  by  appellant  are  in  point 
only  to  the  extent  that  they  hold  in  a  gen- 
eral way  that  promissory  warranties  are 
often  conditions  subsequent,  and  courts 
should  apply  to  them  the  doctrine  that  ob- 
tains in  adjudging  forfeitures,  which  means, 
we  take  it,  that  the  court  will  hold  such 
conditions  satisfied  by  substantial  compli- 
ance. No  case  that  we  have  seen  goes  to 
the  length  of  holding  a  series  of  separate 
invoices,  covering  a  considerable  period  of 
time  during  which  many  transactions  may 
have  been  had,  may,  by  the  insured,  be 
made  to  do  service  for  the  itemized  inven- 
tory demanded  by  the  insurer  as  a  condi- 
tion of  liability,  and  yielded  by  the  in- 
sured in  the  beginning  as  a  legitimate  and 
reasonable  stipulation.  Now,  appellant^ 
replications  were  so  framed  that  the  in- 
voices of  which  they  speak,  and  upon  which ' 
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he  relied  as  a  substantial  equivalent  for 
the  inventory  which  he  agreed  to  take  with- 
in thirty  days,  may  have  been  strung  along 
over  a  time  largely  in  excess  of  the  thirty- 
day  period  stipulated  for  the  taking  of  an 
inventory  in  any  event;  and,  if  the  policy 
sued  on  is  to  be  taken  as  dated  from  the 
time  when  plaintiff's  assignor  began  busi- 
ness, then  the  better  part  of  a  year.  That 
was  not  a  compliance  with  the  contract  on 
the  part  of  the  insured,  and  any  lib^ality 
of  construction  which. would  dispense  with 
its  plain  terms  in  favor  of  the  insured 
would  make  a  contract  for  the  parties 
which  they  saw  fit  not  to  make  for  them- 
selves. There  was  no  error  in  sustaining 
demurrers  to  those  replications  going  to 
the  points  discussed  above.  Southern  F. 
Ins.  Co.  ▼.  Knight,  111  Ga.  622,  52  L.R.A. 
70,  78  Am.  St.  Rep.  216,  36  S.  E.  821; 
Fire  Asso.  of  Philadelphia  v.  Masterson, 
26  Tex.  Civ.  App.  518,  61  S.  W.  962;  Rob- 
erts, W.  &  T.  Co.  V.  Sun  Mut.  Ins.  Co.  19 
Tex.  Civ.  App.  338,  48  S.  W.  559;  St  Lan- 
dry Wholesale  Mercantile  Co.  v.  New 
Hampshire  F.  Ins.  Co.  114  La.  146,  38  So. 
87,  3  Ann.  Cas.  821;  2  Cooky,  Briefs  on 
Insurance,   1820. 

Several  of  the  special  replications  set 
up  a  waiver  of  the  alleged  breach  of  the 
iron-safe  clause  in  that  defendant,  after 
knowledge  that  the  insured  had  not  taken 
an  inventory  as  required  by  the  iron-safe 
clause  of  the  policy,  recognized  and  treat- 
ed the  policy  as  binding  and  entered  into 
negotiations  with  plaintiff,  as  receiver  in 
bankruptcy  of  the  estate  of  the  insured, 
for  an  adjustment  of  the  loss,  in  conse« 
quence  of  which  negotiations  the  said 
receiver  incurred  much  trouble  and  ex- 
pense. Defendant's  special  rejoinder'  aa 
amended  brought  forward  a  nonwaiver 
agreement  entered  into  between  the  in- 
sured and  the .  insurer  after  the  loss,  and 
in  view  of  a  proposed  investigation  of  the 
fire  and  a  determination  of  the  amount  of 
the  loss.  The  point  taken  against  the  re- 
joinder is  that,  after  proceedings  in  bank- 
ruptcy have  been  commenced,  the  bankrupt 
can  do  nothing  in  derogation  of  the  inter- 
ests of  the  estate.  If,  at  the  time  the  non- 
waiver agreement  was  entered  into, — ^that 
is,  at  a  time  between  the  commencement  of 
the  bankruptcy  proceedings  and  the  appoint- 
ment of  a  receiver, — the  power  to  make 
such  agreement  resided  anywhere,  it  was 
with  the  parties  to  this  suit.  The  amend- 
ed rejoinder  makes  the  receiver,  plaintiff 
here,  as  effectually  a  party  as  if  he  had 
joined  in  the  paper  writing  which  witnessed 
the  agreement  as  between  the  insurer  and 
the  insured  bankrupt.  There  was  no  neces- 
sity that  the  agreement  should  be  reduced 
to  writing.    The  amended  rejoinder  avert; 
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"That  the  said  agreement  was  signed  by 
Harmon  in  the  presence  of  the  said  J.  L. 
Day,  receiver,  and  under  the  advice  of  the 
said  Day,  and  was  so  signed  after  the  de- 
fendant's adjuster  had  stated  to  the  said 
Harmon,  in  the  presence  of  the  said  Day, 
that  he  would  not  proceed  in  the  investi- 
gation of  the  loss  until  the  defendant  was 
protected  against  waivers  of  forfeiture  by 
agreement."  The  defendant  company  had 
a  right  to  investigate  the  loss  without 
waiving  forfeitures;  but  in  view  of  the  fa- 
cility with  which  the  courts  have  predicated 
waivers  on  the  slightest  inconvenience 
caused  to  the  insured,  prudence  required 
the  nonwaiver  agreement  if  in  fact  there 
was  no  intent  to  waive.  On  the  facts  stat- 
ed in  the  rejoinder  we  do  not  perceive  that 
the  nonwaiver  agreement  was  in  deroga- 
tion of  any  just  interest  of  the  estate.  The 
question  of  forfeiture  was  an  open  one.  If 
there  had  been  a  forfeiture,  the  estate 
had  no  just  claim  to  be  prejudiced.  If,  on 
the  contrary,  there  had  been  no  forfeiture, 
the  agreement  operated  for  the  benefit  of 
the  estate  by  expediting  a  just  estimate 
of  the  loss.  Of  such  an  agreement  we  think 
it  may  be  safely  said  that  it  estopped  the 
estate  and  those  representing  it  to  subse- 
quently deny  its  force  and  effect  in  a  suit 
brought  for  the  benefit  of  the  estate. 

On  the  first  decision  of  this  case  it  was 
held  that  demurrers  to  plaintiff's  several 
special  replications  had  been  properly  sus- 
tained. On  rehearing,  the  other  members 
of  the  court  are  of  opinion  that  the  demur- 
rer to  special  replication  0  should  have 
been  overruled.  They  put  their  conclu- 
sion on  the  averment  of  the  replication 
that,  at  the  time  of  the  transfer  of  the 
policy,  defendant's  agent  had  notice  of  the 
fact  that  no  inventory  would  be  kept.  This, 
they  hold,  amounted  to  a  modification  of 
the  original  policy  contract,  effective  to 
eliminate  therefrom  the  stipulation  for  an 
inventory.  On  this  point  I  am  unable  to 
agree,  but  refrain  from  any  statement  of 
my  reasons.  It  results  from  the  prevailing 
opinion  that  the  judgment  must  be  re- 
versed. 

Reversed  and  remanded. 

Simpson,  Anderson,  McGlellan,  May- 
field,  and  Somerville,  JJ.,  concur. 

Sayre,  J.,  dissents  in  part. 

Dowdell,  Ch.  J.,  not  sitting. 

Application  for  gecopt)  rehearing  denied. 
Mav  1,  1912.  :,     ' 
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UZZIE  O'KANE,  Appt, 

V. 

WALTER  OKANB. 

(—  Ark.  — ,  147  S.  W.  73.) 

Divorce  —  habitual    drankenness  —  defi- 
nition. 

To  come  within  the  operation  of  a  statute 
allowing  a  divorce  for  habitual  drimken- 
ness,  one  need  not  be  constantly  drunk  or 
incapacitated  from  transacting  his  busi- 
ness; it  being  sufficient  if  he  has  the  fixed 
habit  of  frequently  and  repeatedly  getting 
drunk  when  opportunity  offers,  or  has  lost 
the  will  power  to  resist  temptation  in  thai 
respect. 

(April  29,  1912.) 

APPEAL  by  complainant  from  a  decree 
of  the  Chancery  Court  for  Franklin 
County  dismissing  a  complaint  filed  to  se- 
cure a  divorce  on  the  ground  of  habitual 
drunkenness.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  W.  Cotton,  R.  J.  Wliite, 
and  Sellers  A  Sellers,  for  appellant: 

One  may  be  an  habitual,  drunkard,  and 
still  be  able  to  attend  to  his  usual  business. 

Brown  v.  Brown,  38  Ark.  324;  Page  v. 
Page,  43  Wash.  293,  6  L.R.A.(N.S.)  914, 
117  Am.  St.  Rep.  1064,  86  Pac.  582 ;  Walton 
V.  Walton,  34  Kan.  195,  8  Pac.  110;  Maga- 

jfote.—'Who  i9  an  habitual  drunkard 
wUhin  the  meaning  of  divorce  laws. 

The  earlier  cases  upon  this  question  are 
collected  in  notes  to  Dennis  v.  Dennis,  34 
L.R.A.  449,  and  Page  v.  Page,  6  L.R.A. 
(N.S.)  914. 

Being  occasionally  under  the  infiuence  of 
intoxicants  is  not  habitual  drunkenness. 
Rapp  V.  Rapp,  149  Mich.  218,  112  N.  W. 
709;  Lentz  v.  Lentz,  —  Mich.  — ,  137  N. 
W.  229;  Smith  v.  Smith,  —  Mich.  — ,  137 
N.  W.  644;  Donley  v.  Donley,  150  Mo.  App. 
660,  131  S.  W.  356. 

Nor  is  habitual  drunkenness  shown  by 
habitual,  but  moderate,  use  of  intoxicating 
liquors.  Bain  v.  Bain,  79  Neb.  711,  113  N. 
W.  141. 

In  Tarrant  v.  Tarrant,  156  Mo.  App.  725, 
137  S.  W.  56,  it  is  held  that  habitual  drunk- 
enness is  established  by  showing  that  the 
party  has  by  frequent  indulgence  lost  the 
power  or  will  to  control  his  appetite  for 
intoxicating  liquors.  It  is  not  necessary  to 
show  that  ne  is  continually  intoxicated  or 
that  he  has  a  habit  of  getting  drunk  during 
the  usual  business  hours  of  tne  day  or  that 
his  drunkenness  incapacitates  him  from  per- 
forming the  duties  of  his  profession  or  busi- 
ness. 

Garrett  v.  Garrett,  252  HI.  318,  96  N.  E. 
882,  reversing  160  111.  App.  321,  defines 
habitual  drunkenness  as  "an  irresistible 
habit  of  getting  drunk;     •    •    .    an  invol- 
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hay  ▼.  Magahay,  36  Mich.  210;  Tarrant  t* 
Tarrant,  166  Mo.  App.  726,  137  S.  W.  66; 
Sitton  V.  Grand  Lodge  A.  0.  U.  W.  84  Mo. 
App.  208 ;  Richards  v.  Richards,  19  111.  App. 
466. 

Mr.  Sam.  R.  Cbew,  for  appellee: 

One  is  addicted  to  habitual  drunkenness 
who  has  a  fixed  habit  of  frequently  being 
drunk. 

Brown  ▼.  Brown,  38  Ark.  324. 

Habitual  drunkenness  alone  would  not 
be  sufficient  to  warrant  the  courts  of  this 
state  in  severing  the  conjugal  ties,  but  the 
drunkenness  must  be  habitual  for  a  space 
of  one  year,  and  be  or  become  the  cause 
of  rendering  the  marital  state  of  the  com- 
plaining party  intolerable. 

Rose  y.  Rose,  9  Ark.  607. 

Harty  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff,  Lizzie  O'Kane,  instituted  this 
action  for  divorce  against  the  defendant, 
Walter  O'Kane,  in  the  chancery  court,  and 
for  cause  charged  that  the  defendant  had 
been  addicted  to  habitual  drunkenness  for 
the  period  of  one  year  prior  to  the  com- 
mencement of  the  action.  Subsequently  she 
filed  an  amendment  to  her  complaint,  in 
which  she  charged  him  with  adultery.  The 
defendant  answered  and  denied  the  allega- 
tions of  the  complaint,  and  for  grounds  of 
cross  complaint  charged  his  wife  with  adul- 
tery. The  chancellor  dismissed  both  the 
complaint  and  cross  complaint  for  want  of 
equity.  They  had  one  child,  a  girl  about 
seven  years  of  age,  and  the  mother  was 
awarded  her  custody,  with  the  right  of  the 
father  to  visit  the  child  on  all  proper  occa- 
sions.   The  case  is  here  on  appeal. 

Our  statute  provides  that  where  either 
party  shall  be  addicted  to  habitual  drunk- 
enness for  the  space  of  one  year,  it  shall  be 
a  ground  for  divorce.  Kirby's  Dig.  §  2672. 
Bouvier  in  his  Law  Dictionary  defines  an 
habitual  drunkard  to  be  a  person  given  to 
inebriety  or  the  excessive  use  of  intoxicat- 
ing drink,  who  has  lost  the  power  or  will, 
by  frequent  indulgences,  to  control  his  ap- 
petite for  it.    In  regard  to  this  question  in 


the  case  of  Brown  v.  Brown,  38  Aife.  324, 
Mr.  Justice  Harrison,  speaking  for  the 
court,  said:  "Habitual  drunkenness  or  the 
degree  or  course  of  intemperance  that 
amounts  to  it,  cannot  be  exactly  defined. 
We  may,  however,  say  in  general  terms  that 
one  is  addicted  to  habitual  drunkenness 
who  has  a  fixed  habit  of  frequently  getting 
drunk,  and  he  may  be  so  addicted  though 
he  may  not  oftener  be  drunk  than  sober, 
and  may  be  sober  for  weeks"  (citing  author- 
ities). 

In  the  case  of  Burns  ▼.  Bums,  13  Fla. 
369,  the  court  said  that  the  charge  of  ha- 
bitual intemperance  or  drunkenness  within 
the  meaning  of  the  divorce  laws  evidently 
referred  to  a  persistent  habit  of  becoming 
intoxicated  through  the  use  of  strong 
drinks,  thus  rendering  the  party's  presence 
in  the  marital  relation  disgusting  and  in- 
tolerable. Rose  V.  Rose,  9  Ark.  607;  Maga- 
hay  V.  Magahay,  36  Mich.  210. 

In  the  latter  case  the  court  held  that  one 
who  has  the  habit  of  indulging  in  intoxicat- 
ing liquors  so  firmly  fixed  that  he  becomes 
intoxicated  as  often  as  the  temptation  is 
presented  to  him  is  an  habitual  drunkard 
within  the  meaning  of  the  divorce  laws. 
The  court  said:  ''He  either  makes  no  vig- 
orous effort  to  resist  and  overcome  the 
habit,  or  his  will  has  become  so  enfeebled 
by  indulgence  that  resistance  is  impossible.'' 

To  be  an  habitual  drunkard  within  the 
meaning  of  the  divorce  laws,  a  person  does 
not  have  to  be  constantly  drunk,  nor  neces- 
sarily incapacitated  from  transacting  his 
business.  It  is  sufficient  if  he  has  a  fixed 
habit  of  frequently  and  repeatedly  getting 
drunk  when  the  opportunity  presents  itself, 
or  has  lost  the  will  power  to  resist  tempta- 
tion in  that  respect.  The  transcript  in  this 
case  contains  over  1,000  typewritten  pages, 
and  no  useful  purpose  could  be  served  by 
setting  out  the  testimony  in  detail,  and  com- 
menting at  length  upon  it.  We  deem  it  suf- 
ficient to  state  that  we  have  carefully  read 
and  considered  the  testimony,  and  have 
come  to  the  conclusion  that  a  clear  prepon- 
derance of  the  evidence  establishes  the  fact 
that  the  defendant  was  an  habitual  drunk- 


untary  tendency  to  become  intoxicated, 
which  is  acquired  by  frequent  repetition, — 
such  a  frequent  indulgence  to  excess  as  to 
show  a  formed  habit  and  inability  to  con- 
trol the  appetite." 

And  Schaub  v.  Schaub,  117  La.  727,  42 
So.  249,  defines  habitual  intemperance  as 
"the  custom  or  habit  of  getting  drunk;  the 
constant  indulgence  in  such  stimulants  as 
wine,  brandy,  and  whisky,  whereby  intoxi- 
cation is  produced;  not  the  ordinary  use, 
but  the  habitual  abuse  of  them.  The  habit 
should  be  actual  and  confirmed," — and 
holds  that  such  habitual  intemperance  is 
not  proven  bv  evidence  that  the  party  Wfts 
40  L.R.A.(N.S.) 


a  frequenter  of  barrooms  during  his  leisure 
hours,  and  drank  beer,  but  not  to  the  degree 
of  intoxication,  though  at  times  he  was  un- 
der its  infiuence  to  the  point  of  loquacity 
or  ill  humor,  there  being  nothing  to  show- 
that  his  usual  mental  condition  was  abnor- 
mal, or  that  he  was  incapacitated  for  his 
daily  work. 

In  McMahon  v.  McMahon,  170  Ala.  338, 
54  So.  165,  it  is  held  that  a  statute  pro- 
viding for  divorce  "for  becoming  addicted 
after  marriage  to  habitual  drunkenness" 
does  not  apply  if  a  party  overcomes  the 
habit  for  a  reasonable  period  before  any 
9teps  are  taken  for  a  divorce,         R.  L.  8. 
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ard,  and  tbat  tbe  chancellor  erred  in  dis- 
missing  the  complaint  for  want  of  equity. 

On  the  question  of  the  plaintiff's  adul- 
tery, we  have  carefully  examined  and  con- 
sidered the  evidence  pertaining  to  that  also, 
and  are  of  the  opinion  that  a  preponder^ 
ance  of  the  evidence  does  not  establish  it. 
Hence  the  chancellor  was  right  in  dismis- 
sing the  cross  complaint  for  want  of  equity. 
We  are  also  of  the  opinion  that  the  chan- 
cellor did  not  err  in  awarding  the  custody 
of  the  little  girl  to  the  mother. 

It  follows  that  the  decree  of  the  chancel- 
lor, in  BO  far  as  it  dismissed  the  complaint 
of  the  plaintiff  for  want  of  equity,  was  er- 
roneous, and  the  case  will  be  remanded, 
with  directions  to  grant  the  prayer  of  the 
complaint  on  the  ground  of  drunkenness. 
The  court  will  also  proceed  tp  set  apart  to 
plaintiff,  in  accordance  with  the  terms  of 
the  statute  governing  in  such  cases,  one 
third  of  her  husband's  property,  and  shall 
also  allow  a  reasonable  fee  to  plaintiff's 
solicitors  for  services  in  this  cause,  the  same 
to  be  paid  out  of  defendant's  property  be- 
fore division  as  aforesaid.  The  chancellor's 
order  for  alimony  will  be  continued  until 
final  decree  is  entered  on  remand  of  the 
cause. 

In  other  respects  the  decree  will  be  af- 
flrmeda 
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CATHERINE  BROWN,  Appt, 

V. 

PEOPLE'S  NATIONAL  BANK. 

•(—  Mich.  — ,  136  N.  W.  606.) 

Bank  —  draft  —  forged  indorsement  by 
attorney. 

1.  A  bank  which  cashes  a  draft  upon  in- 
dorsement of  the  payee's  name  by  his  at- 
tomey-at-law,  who  has  it  in  his  possession, 
is  bound  to  make  good  the  loss  to  the  payee. 


Forgery  —  failure  to  notify  bank  —  es- 
toppel. 

2.  One  having  notice  of  facts  sufficient  to 
put  him  on  inquiry  as  to  the  forged  in- 
dorsement by  his  attorney  of  a  draft  in  his 
favor,  at  a  time' when  the  bank  has  assets 
of  the  attorney  in  its  possession  sufficient 
to  protect  itself,  and  who  attempts  to  col- 
lect the  money  from  the  attorney,  and  fails 
to  notify  the  bank  until  after  it  has  parted 
with  the  assets,  is  estopped  to  look  to  tbe 
bank  for  reimbursement. 

Principal    and    agent  «  collection    by 
forgery  —  knowledge  —  notice. 

3.  The  knowledge  as  to  the  forgery  of  an 
indorsement  on  a  draft  gained  by  an  agent 
with  authority  "to  try  and  collect"  the 
amount  of  it  from  tlie  one  perpetrating  the 
forgery  is  that  of  the  principal  so  as  to 
estop  him  from  looking  to  the  bank  which 
cashed  the  draft,  if  notice  of  the  forgery 
is  not  given  it  until  after  it  has  parted 
with  the  securities  from  which  it  might 
otherwise  have  protected  itself. 

(May  SI,  1912.V 

APPEAL  by  plaintiff  on  a  case-made  from 
a  judgment  of  the  Circuit  Court  for 
Jackson  County  in  defendant's  favor  in  an 
action  brought  to  recover  the  proceeds  of  a 
draft  which  had  been  cashed  by  defendant 
on  a  forged  indorsement.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Grove  H.  Wolcott,  for  appellant; 

Recovery  in  case  of  a  forged  indorsement 
depends  upon  common-law  rules. 

First  Nat.  Bank  v.  Bank  of  Windermere, 
10  L.R.A.(N.S.)  49,  note  1. 

Defendant  bank  paid  the  money  to  Camp- 
bell at  its  peril. 

5  Gye.  648,  note  44;  Harmon  v.  Old  De- 
troit Nat.  Bank,  163  Mich.  73,  17  L.R.A. 
(N.S.)  614, 126  Am.  St.  Rep.  467,  116  N.  W. 
617;  Central  Nat.  Bank  v.  National  Metro- 
politan Bank,  31  App.  D.  C.  391,  17  L.R.A.- 
(N.S.)  623. 

The  agency  of  ChfLrles  J.  Smith  was  spe- 


Note,  —  Delay  in  giving  notice  of  for^ 
gery  as  estoppel  of  true  otuner  to  re» 
cffver  against  party  which  has  paid 
paper  on  a  forged  indorsement. 

There  are,  of  course,  many  cases  on  the 
duty  of  a  depositor  to  notify  the  bank  of 
the  fact  that  checks  paid  by  it  and  charged 
to  his  account  were  forgeries  (as  to  which, 
see  notes  in  27  L.R.A.  426;  36  L.R.A.  639; 
7  L.R.A.(N.S.)  744;  and  20  L.R.A.(N.S.) 
79) ;  but  comparatively  little  authority  on 
the  question  presented  in  Bbown  v.  Peo- 
ple's Nat.  Bank,  as  to  estoppel  of  the  true 
owner  of  paper  to  recover  on  the  same 
against  a  bank  which  had  previously  paid 
it  to  another  on  a  forced  indorsement,  be- 
cause of  delay  in  notifying  the  bank  of  the 
forgery.  • 

In  States  v.  First  Nat.  Bank,  203  Pa.  69, 1 
40  L.R.A.(N.S.) 


52  Atl.  13,  where  a  son  as  executor  of  his 
father's  estate  sent  a  draft  to  the  order 
of  his  sister  in  payment  of  a  legacy,  be- 
lieving her  living  when  in  fact  she  was 
dead,  and  the  draft,  coming  into  posses- 
sion of  deceased's  sister,  was  cashed  at  a 
local  bank  on  a  forged  indorsement,  it 
was  held  that  the  executor  could  not  re- 
cover from  the  bank  the  amount  of  the 
draft,  where  he  waited  nearly  four  years 
after  discovering  the  fraud  before  notifying 
the  bank  that  the  draft  had  been  paid  on  a 
forged  indorsement,  and  had  by  his  own  act 
induced  the  bank  to  issue  the  draft  to  a 
dead  person,  thus  paving  the  way  for  a  per- 
petration of  the  fraud.  ''Both,  it  is  of  course 
conceded,"  said  the  court  "are  innocent  vic- 
tims ;  but  the  bank  became  so  because  it  was 
induced  to  act  by  States  [executor].  It  did 
nothing  of  its  own  motion.  ...  It  is  suf- 
42 
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cial,  and  he  could  not  go  beyond  it  and  bind 
the  plaintiff  by  failing  to  give  defendant 
notice  of  the  forgery. 

Mechem,  Agency,  §  288. 

Where  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  he  who  has  en- 
abled such  person  to  occasion  the  loss  must 
sustain  it. 

2  Herman,  Estoppel,  p.  1145;  Peck  v. 
Bank  of  America,  16  R.  I.  710,  7  L.R.A. 
831,  19  Atl.  369;  Woods  v.  Colony  Bank, 
114  Ga.  683,  66  L.R.A.  931,  40  S.  E.  720. 

The  defendant  did  not  obtain  the  draft  in 
good  faith.  Its  loss  and  that  of  plaintiff 
was  occasioned  by  its  own  negligence.  There 
can,  therefore,  be  no  ground  of  estoppel 
against  plaintiff  in  the  absence  of  deceit  or 
misrepresentation. 

16  Cyc.  741,  747;  Tolman  ▼.  American 
Nat.  Bank,  22  R.  I.  462,  52  L.R.A.  879,  84 
Am.  St.  Rep.  850,  48  Atl.  480. 

Mr.  Thomas  C  Barkworth  for  appellee. 

Steere,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  assumpsit,  in  which 
plaintiff  seeks  to  recover  the  sum  of  $608.37, 
with  interest  from  the  4th  of  June,  1907, 
by  reason  of  defendant  having  cashed  a 
draft  on  that  date,  payable  to  her  order, 
on  which  her  name  had  been  forged. 

This  draft  waff  for  plaintiff's  distributive 
share  of  her  father's  estate,  sent  from 
Washington,  District  of  Columbia,  to  "her 
attorney,  in  Jackson,  Michigan,  who  forged 
her  indorsement,  drew  the  money,  and  ap- 
propriated it. 


Under  a  plea  of  the  general  issue,  notice 
was  given  of  special  matters  of  defense,  as 
follows : 

"(1)  That  the  said  plaintiff,  after  having 
received  due  notice,  and  having  knowledge, 
on  or  about  May  1,  1908,  that  the  check  or 
draft  mentioned  in  plaintiff's  declaration 
had  been  paid  by  defendant  bank  to  Robert 
Campbell,  without  notice  that  the  signa- 
ture, purporting  to  be  that  of  plaintiff,  in- 
dorsed thereon  was  not  her  true  and  genu- 
ine signature,  did  not  give  to  said  defendant 
bank  notice  of  her  claim  with  respect  there- 
to, or  of  the  fact  that  her  purported  signa- 
ture thereto  was  not  genuine,  and  that  said 
bank  had  no  notice  thereof  until  August  2, 
1909,  and  that  in  the  meantime  said  bank 
had  surrendered  to  said  Campbell  property 
in  its  possession  out  of  which  it  might  have 
saved  itself  from  loss,  had  such  notice  of 
plaintiff's  claim  been  had  by  it. 

"(2)  That  said  plaintiff,  having  knowl- 
edge or  notice  that  said  bank  had  cashed 
said  draft  bearing  the  purported  signature 
of  said  plaintiff,  elected  to  follow  her  claim 
against  Robert  Campbell,  the  party  nego- 
tiating said  draft,  and  to  look  to  him  for 
repayment  therefor,  and  did  not  for  a  long 
time  make  any  claim  against  said  bank,  or 
seek  to  hold  said  bank  liable  to  her  on  ac- 
count thereof;  and  said  bank,  without  no- 
tice of  said  plaintiff's  claims  or  of  the  false 
character  of  said  plaintiff's  purported  sig- 
nature, was  prejudiced  thereby  by  the  sur- 
render by  it  to  said  Campbell  of  certain* 
!  property  of  value  more  than  enough  to  have 
I  satisfied   said   obligation,   which  said   sur- 


ficient  to  know  that,  after  she  was  dead,  he 
requested  the  bank  to  issue  its  draft  pay- 
able to  her  order,  as  if  she  were  living,  and 
that,  having  allowed  himself  to  be  deceived, 
he  continued,  though  not  intending  to  do  so, 
the  deception  upon  the  bank.  But  for  this 
deception  upon  it,  the  bank  can  justly  be 
heard  to  complain  that  its  draft  would  not 
have  been  issued  and  the  plaintiff  would 
not  now  be  suing  it.  If  there  were  no  other 
reason  why  he  should  not  recover,  he  is  con- 
fronted with  the  rule  that,  as  between  two 
innocent  parties,  he  who,  by  first  acting, 
makes  loss  possible  by  inducing  the  other 
to  act,  must  bear  it."  It  may  be  observed 
that  the  superior  court  (17  Pa.  Super.  Ct. 
256)  placed  its  decision  in  favor  of  the 
bank  on  the  doctrine  established  by  Land 
Title  &  T.  Co.  V.  Northwestern  Nat.  Bank, 
196  Pa.  230,  60  L.R.A.  75,  79  Am.  St.  Rep. 
717,  46  Atl.  420,  and  other  cases  cited  in 
notes  in  50  L.R.A.  75,  17  L.R.A.  (N.S.)  514, 
and  38  L.R.A. (N.S.)  1111,  to  the  effect  that 
a  bank  is  protected  in  paying  paper  to  the 
person  to  whom  it  was  issued,  although  he 
was  an  impostor,  and  did  not  bear  the  name 
by  which  the  payee  or  indorsee  was  de- 
scribed. The  supreme  court,  however,  did 
not  deem  it  necessary  to  consider  that  ques- 
40  L.R.A.(N.S.) 


tion,  but,  as  indicated,  was  of  the  opinion 
that  the  plaintiff  had  in  any  event  lost  his 
right  to  recover  by  his  conduct  after  learn- 
ing of  the  fraud  and  forgery.  In  Schnabel 
V.  Hanover  Nat.  Bank,  137  N.  Y.  Supp.  727, 
an  action  by  the  owner  of  a  check  which 
had  been  paid  to  his  employee  on  a  foiled 
indorsement,  against  the  drawee  for  con- 
version, the  court  said  that  the  duty  to  give 
the  drawee  bank  notice  that  the  plaintiffs' 
employee  had  been  forging  checks  payable 
to  plaintiffs'  order,  if  it  existed  at  all,  could 
not  under  any  circumstances  arise  until  the 
plaintiffs  had  knowledge  of  the  facts,  or  had 
been  guilty  of  negligence  so  gross  as  to  pre- 
clude them  from  asserting  a  lack  of  knowl- 
edge ;  and  that  the  allegations  in  the  answer, 
that  plaintiffs  had  "knowledge,  or  means  of 
ascertaining,  or  notice  or  knowledge  of  facta 
sufficient  to  put  them  on  inquiry  as  to  the 
facts,"  were  insufficient  and  demurrable. 

Generally,  as  to  the  right  of  drawee  of 
forged  check  or  draft  to  recover  money  paid 
thereon,  including  the  question  as  to  the 
effect  of  failure  to  give  notice  of  the  forgery, 
see  notes  in  10  L.R.A.(N.S.)  49;  25  L.R.A. 
(N.S.)  1308;  and  29  L.R.A.(N.S.)  100. 

J.  D.  a 
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render  was  made  in  ignorance  of  any  claim 
asserted  by  said  plaintiff  against  said  de- 
fendant arising  therefrom." 

Defendant  had  judgment  at  the  circuit, 
and  the  action  is  removed  to  this  court  on 
a  case-made. 

From  the  statement  of  facts  found  by  the 
court,  it  appears  that  Robert  Campbell,  an 
attorney  of  Jackson,  Michigan,  having  suc- 
ceeded to  the  business  of  the  law  partner- 
ship of  which  he  had  previously  been  a 
member,  and  which  had  been  dissolved 
pending  this  collection,  by  virtue  of  con- 
tract relations  with  plaintiff,  in  the  latter 
part  of  May,  1907,  received  from  the  ad- 
ministrator of  her  father's  estate  a  draft 
reading  as  follows,  with  indorsements  sub- 
sequently made  by  him: 

$608.       Washington,  D.  C,  May  27, 1007. 

Pay  to  the  order  of  Catherine  Schilling 
$608.37  six  hundred  eight  and  s^oo  ^o^' 
lars. 

Fred  K.  Echelberger,  Trust  Officer. 
Thomas  Parker,  President. 
To  the  Columbia  National  Bank,  Wash- 
ington, D.  C. 
Paid  June  7th,  1907. 
Indorsements:     Catherine  Schilling. 

Robert  Campbell. 

This  was  for  her  one  third  of  the  money 
which  said  law  firm  had  been  employed  to 
collect.  Beside  the  plaintiff,  whose  name  at 
that  time  was  Catherine  Schilling,  were  a 
brother  and  sister,  who 'were  each  entitled 
to,  and  awarded,  a  like  sum.  By  the  terms 
of  a  written  contract  with  the  firm  of 
which  Campbell  was  a  member,  the  attor- 
ney was  entitled  to  retain  thirty  per  cent 
as  collection  fees,  upon  the  whole  amount 
collected. 

The  plaintiff's  brother  and  sister  were  res- 
idents of  Michigan,  and  each. duly  received 
from  Campbell  the  amount  to  which  they 
were  entitled, — $426, — being  $608.37,  less  30 
per  cent.  The  plaintiff,  however,  lived  in 
North  Dakota,  and  never  received  her  share, 
although  she  had,  in  May,  1907,  signed  and 
acknowledged,  before  a  notary,  a  receipt  to 
the  administrator  for  the  same.  About  a 
year  afterward,  she  wrote  to  her  brother, 
Captain  Charles  J.  Smith,  in  Jackson,  that 
she  had  not  yet  received  her  share  of  the 
estate.  Smith  called  upon  Campbell  for  an 
explanation,  and  was  assured  by  Campbell 
that  the  money  had  not  yet  been  collected. 
Not  satisfied  with  Campbell's  conduct  in 
the  matter,  Smith  then  wrote  to  the  ad- 
ministrator, Washington  Loan  &  Trust 
Company  of  Washington,  District  of  Co- 
lumbia, and  learned  from  it  that  the  money 
had  been  sent  to  Campbell  by  draft  drawn 
payable  to  plaintiff's  order.  His  further 
40  li.R.A.(Nil.) 


inquiries  in  Jackson  developed  that  the 
draft  was  paid  by  the  People's  National 
Bank,  defendant  herein,  to  Campbell  on 
June  4,  1907.  Shortly  after  receiving  the 
letter  from  the  administrator.  Smith  called 
upon  Campbell,  and  told  him  that  he  had 
learned  that  he  (Campbell)  had  received 
plaintiff's  draft.  Campbell  then  admitted 
that  he  had  received  the  money,  and  inti- 
mated that  if  he  had  indorsed  Mrs.  Schill- 
ing's name  upon  the  draft  he  had  a  right, 
as  her  attorney,  to  do  so,  but  at  the  same 
time  promised  to  settle  the  claim  with  Mr. 
Smith,  which  promise  he  never  fulfilled. 
On  June  1,  1908,  Smith  wrote  his  sister 
the  following  letter: 

Jackson,  June  1,  1908. 
My  Dear  Sister: — 

Tours  at  hand.  I  have  a  letter  from  the 
administrator  stating  full  facts.  Campbell 
has  drawn  your  money  from  the  bank  here 
the  4th  day  of  last  June,  1907,  and  he  has 
kept  it.  Now,  sister,  I  have  counsel  here 
and  they  say  to  make  him  pay  the  full 
amount  of  $608.37.  His  contract  calls  for 
30%  of  that  amount.  He  has  broken  his 
contract,  and  we  have  him.  Just  leave  that 
to  me.  Don't  accept  anything  else.  I 
have  been  under  some  expense  and  I  know 
you  will  make  it  right  with  me.  This  man 
Campbell  has  done  wrong.  He  wanted  to 
bribe  me  this  morning  by  offering  me  mon- 
ey, asking  me  how  much  he  owed  me.  I 
will  not  accept  anything  from  him.  I  want 
you  to  write  just  as  soon  as  you  get  this 
and  let  me  know  just  what  you  are  doing. 
Have  Winterer  write  me.  You  can  make 
him  pay  the  full  amount,  with  interest. 
Katie,  don't  accept  anything  else.  Have 
Winterer  write  him  to  that  effect,  for  I  have 
proof  here  to  land  him  to  prison,  and  he 
knows  it.  I  saw  him  this  morning,  and  lie 
said  he  would  pay  over  the  money  in  one  or 
two  days.  Now  Katie,  let  me  know  just 
what  you  want  me  to  do,  for  I  am  here  and 
I  will  save  you  all  the  expense  I  can. 
Your  brother, 

Capt.  C.  J.  Smith, 

235  E.  Wesley. 

P.  S. — ^I  hope  you  get  this  letter  before 
you  receive  the  money  which  he  will  try 
to  settle  for,  about  $400.25.  Don't  do  it. 
If  the  bar  association  gets  hold  of  him,  it 
will  be  all  off  with  him. 

C.  J.  S* 

In  reply,  plaintiff  requested  her  brother 
to  try  and  collect  her  money  for  her,  and 
use  his  own  judgment  as  to  what  proceed- 
ings to  take. 

By  a  letter  of  May  20,  1908,  Smith  had 
learned  from  the  Trust  Company  of  Wash- 
ington, District  of  Columbia,  that  Camp- 
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bell  had  requested  tbe  draft  for  Catherine 
Schilling's  share  to  be  made  payable  to  his 
order;  but  the  same  had  been  previously 
sent  to  him,  drawn  payable  to  her  order. 
On  June  25,  1908,  Campbell  was  arrested  on 
Smith's  complaint  for  embezzling  the  pro- 
ceeds of  said  draft.  While  in  jail,  he  sent 
for  Smith,  and  an  interview  was  had  at 
which  the  sheriff,  prosecuting  attorney,  and 
F*  H.  Helmer,  cashier  of  defendant,  were 
present.  Helmer,  in  behalf  of  Campbell, 
offered  to  pay  Smith  the  amount  of  the 
draft,  less  30  per  cent  for  attorney's  fees 
specified  in  the  contract  for  collection,  pro- 
posing in  that  connection  some  kind  of  a 
paper  for  Smith  to  sign,  the  contents  of 
which  are  not  shown.  Smith  declined  to 
sign  the  same,  stating  he  had  no  counsel, 
and  he  was  not  paid  the  money.  The  prose- 
cuting attorney  stated  at  the  time  that 
Campbell  would  be  put  under  bonds.  The 
criminal  prosecution  is  yet  pending,  and  he 
is  under  recognizance  for  trial.  After  this 
interview,  nothing  further  was  done  by 
Smith  to  effect  a  settlement  with  Campbell. 
At  the  time  the  draft  was  cashed,  Campbell 
bore  a  fair  reputation  as  a  member  of  the 
bar  and  was  a  customer  of  defendant,  which 
had  in  its  possession,  until  June  27,  190S, 
personal  property  belonging  to  hito, 
amounting  to  at  least  three  times  the 
amount  of  plaintiff's  claim. 

The  indorsement  of  plaintiff's  name  on 
the  draft  was  a  careful  imitation  of  her 
genuine  signature,  and  was  a  forgery.  No 
effort  was  made  by  the  officers  of  the  bank, 
when  it  was  cashed,  to  ascertain  whether 
or  not  it  was  genuine.  Plaintiff  never  saw 
the  draft  until  April  21,  1910,  and  first 
learned  defendant  had  cashed  it  from  her 
present  attorney,  Mr.  Wolcott,  who  was 
employed  for  her  by  her  brother,  July  14, 
1909.  Wolcott  was  unable  to  obtain  and 
examine  desired  papers,  and  inspect  the 
draft,  until  about  August  4,  1909,  when  he 
advised  plaintiff  of  the  proposed  action, 
.and  made  written  demand  on  defendant  for 
the  amount  of  the  draft,  with  interest, 
which  was  the  first  notice  it  received  of 
her  intent  to  hold  it  responsible  on  ac- 
count of  the  forged  indorsement.  There 
was  no  evidence  that  any  officer  of  the  bank 
was  aware  the  indorsement  was  a  forgery, 
until  that  date. 

So  far  as  the  record  d'sdoses,  both  par- 
ties to  this  suit  were  innocent  of  inten- 
tional wrong  and  honest  in  this  matter; 
and  both  had  misplaced  confidence  in  Camp- 
bell. Plaintiff  had  employed  and  trusted 
him  as  her  attorney.  He  was  then  an  at- 
torney in  fair  standing  and  a  customer  of 
the  bank.  When  he  presented  to  his  bank 
the  draft,  fair  on  its  face,  apparently  in- 
dorsed by  the  payee  and  indorsed  by  him- 
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self,  the  bank  naturally  cashed  it  without 
question  on  the  strength  of  his  indorsement 
and  their  acquaintance  with  him.  As  her 
attorney,  he  had  no  authority  to  indorse 
her  name;  and  his  letter  to  the  adminis- 
trator, requesting  that  it  be  made  payable 
to  his  order,  indicates  that  he  well  knew 
it.  The  power  to  indorse  checks  or  bills 
must  be  expressly  conferred;  and  his  em- 
ployment to  collect  her  claim  conferred  no 
authority  to  indorse  a  check  or  draft  re- 
ceived in  payment  of  the  claim,  but  made 
payable  to  her.  Chatham  Nat.  Bank  t. 
Hochstadter,  11  Daly,  343.  The  indorse- 
ment was  an  ingenious  forgery,  and  con- 
ferred upon  the  bank  no  right  to  collect  the 
money  it  represented,  and  no  protection  in 
cashing  it  for  him.  It  was  her  draft,  and 
could  only  be  legally  paid  on  her  indorse- 
ment. The  fact  that  Campbell  was  her  at- 
torney, and  had  it  in  his  possession,  made 
no  difference.  Prima  facie  the  loss  falls  on 
defendant;  for  a  forgery  is  a  nullity,  and 
no  protection  to  anyone.  It  is  manifest 
she  is  entitled  to  recover,  unless  she  is 
precluded  from  relying  upon  the  forgery  by 
the  defense  of  equitable  estoppel,  which  is 
urged  by  defendant,  based  on  the  claim 
that,  by  delay  and  failure  to  notify  the 
bapk  within  a  reasonable  time  after  she 
knew  of  the  fraud,  and  by  making  her 
claim  against  Campbell,  and  attempting  to 
collect  it  from  him,  she  has  released  the 
bank  and  lost  her  right  against  it. 

The  general  rule  is  that  estoppel  arises 
against  one  who,  with  knowledge  of  the 
fact,  fails  to  give  notice  until  an  oppor- 
tunity of  recovery  on  the  forged  instru- 
ment, which  would  have  been  available  if 
prompt  notification  had  been  given,  is  lost. 
"If  a  man's  name  be  forged,  and  after  him- 
self becoming  aware  of  the  fact  he  refrain 
from  advising  the  holder  of  the  document^ 
and  by  reason  of  such  inaction  the  holder's 
position  is  changed  (by  the  death,  escape, 
or  bankruptcy  of  the  forger,  or  otherwise), 
there  will  be  estoppel  of  the  man  whose 
name  was  forged."     Ewart,  Estoppel,  135. 

The  forged  draft  was  cashed  by  defend- 
ant June  4,  1907.  Defendant  had  in  its  pos- 
session available  personal  property  of 
Campbell,  furnishing  it  opportunity  to  re- 
cover on  the  forged  instrument,  until  June 
27,  1908.  Demand  was  first  made  upon  it 
and  notice  first  given,  in  her  behalf,  of  the 
claim  that  the  indorsement  was  a  forgery 
on  August  4,  1909;  and  it  is  conceded  that 
there  is  no  evidence  that  any  officer  of  the 
bank  knew,  before  that  date,  that  the  in- 
strument was  forged. 

If  plaintiff  knew  it,  or  her  agent  had 
knowledge  of  it  imputable  to  her,  before 
June  27,  1908,  and  defendant's  opportunity 
to  recover  from  Campbell  on  the  forged  in- 


1912. 


BROWN  V.  PEOPLE'S  NAT.  BANK. 


6«1 


strument  was  lost  through  failure  to  give 
notice,  she  is  estopped  from  asserting  the 
forgery.  She  had  no  positive  knowledge  of 
the  forgery  of  her  indorsement  until  after 
that  time,  hut  did  know  of  enough  facts  to 
put  a  reasonable  person  on  inquiry.  She 
knew  that  she  had  receipted  to  the  admin- 
istrator for  the  money  in  May,  1007.  She 
was  advised  by  letter  from  her  brother,  of 
June  1,  1908,  of  Campbell's  dishonesty; 
that  he  had  drawn  her  money  from  a  bank 
in  Jackson  on  June  4,  1907;  that  he  had 
broken  his  contract  and  tried  to  bribe  her 
brother.  Following  the  suggestion  in  her 
brother's  letter  to  ''just  ]eave  that  to  me," 
she  constituted  him  her  agent,  and  author- 
ized him  to  "try  and  collect  her  money,  and 
use  his  own  judgment  as  to  what  proceed- 
ing to  take;"  in  fact,  turned  the  whole 
matter  over  to  him,  with  full  power  to  act. 

Being  on  the  ground,  knowing  the  "full 
facts,"  and  vested  with  complete  authority 
to  represent  her  and  act  fnr  her  in  the  mat- 
ter, he  elected  to  proceed  against  Campbell, 
not  by  civil  suit,  but  by  criminal  prosecu- 
tion instituted  in  the  public  name,  presum- 
ably for  the  public  good  and  for  the  sup- 
pression of  crime,  seeking  by  criminal  proc- 
ess to  force  the  payment  of  a  private  debt 
in  contravention  of  public  ^^olicy.  He  made 
no  demand  on  defendant,  and  gave  it  no 
notice  of  the  forgery.  His  acts,  if  known  to 
defendant,  were  an  intimation  that  the 
grievance  was  Campbell's  failure  to  pay 
her  the  money  after  he  had  obtained  it, 
not  in  the  manner  of  obtaining  it.  He  at 
that  time  knew  Campbell  had  drawn  the 
money  from  the  bank  a  year  previous,  on  a 
draft  payable  to  her  order,  not  indorsed  by 
her.  He  remained  silent,  and  permitted 
defendant  to  part  with  the  property  of 
Campbell,  by  which  both  parties  could  have 
been  protected,  in  ignorance  of  what  he 
knew,  which,  if  communicated,  would  have 
avoided  the  loss.  It  is  the  conmion  voice 
of  our  authorities  that  notice  of  a  forgery 
must  be  given  and  demand  made  without 
unreasonable  delay  after  knowledge;  and 
that  this  was  not  done  by  Smith  is  patent 
from  the  conceded  facts.  "He  had  oppor- 
tunity to  speak,  it  was  his  duty  to  speak, 
and  he  failed  to  speak." 

It  is  claimed  his  agency  was  special, 
only  for  collection  of  the  claim,  and  such 
agency  did  not  require  him  to  give  tlie  bank 
notice;  nor  did  his  knowledge  of  the  for- 
gery, if  he  had  any,  bind  the  plaintiff.  The 
scope  of  his  agency  was  to  act  for  and  rep- 
resent her  in  collecting  the  money,  to  collect 
which  this  suit  is  brought.  She  left  it  to 
him  to  "try  and  collect  it,"  and  use  his 
own  judgment  as  to  what  proceeding  to 
take.  With  that  ai;thority,  his  efforts 
were  her  efTorts,  his  judgment  was  her  judg- 
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ment,  and  his  kno^rledge  was  her  knowledge, 
in  all  matters  involving  that  transaction. 

"Because  of  the  identity  of  principal  and 
agent  in  dealings  by  the  agent  within  the 
scope  of  his  authority,  it  is  a  well  settled, 
general  rule,  that  notice  to  an  agent  in  the 
course  of  his  employment,  and  in  relation 
to  a  matter  within  the  scope  of  his  actual 
or  apparent  authority,  is  notice  to  his  prin- 
cipal, whether  the  agent  communicates  his 
knowledge  to  the  principal  or  not."  Clarke 
&  S.  Agency,  §  474;  Mechem,  Agency,  §§ 
718,  710. 

In  United  States  ▼.  National  Exch.  Bank 
(C.  C.)  46  Fed.  163,  it  was  held  that  the 
neglect  of  the  drawer  of  a  check,  for  more 
than  a  month  after  discovery  that  it  had 
been  paid  upon  a  forged  indorsement,  to 
notify  a  bank  that  it  will  hold  it  respon- 
sible therefor,  releases  the  bank  from  lia- 
bility. In  the  case  at  bar,  defendant  was 
not  notified  that  it  would  be  held  respon- 
sible for  over  a  year  after  the  agent  had 
discovered  the  full  facts,  and  the  principal, 
with  knowledge  of  facts  sufficient  to  put  a 
person  on  inquiry,  had  commissioned  the 
agent  with  full  discretionary  power. 

In  United  States  v.  National  Exch.  Bank, 
supra,  it  was  said:  "So,  in  respect  to  two 
persons  equally  innocent,  where  one  is 
bound  to  know  and  act  upon  his  knowledge, 
and  the  other  has  no  means  of  knowledge, 
there  seems  to  be  no  reason  for  burdening 
the  latter  with  loss  in  exoneration  of  the 
former;  or,  if  both  are  equally  innocent 
and  equally  ignorant,  the  loss  should  re- 
main where  the  chance  of  business  has 
placed  it.  Gloucester  Bank  v.  Salem  Bank, 
17  Mass;  33;  Bank  of  United  States  v. 
Bank  of  Georgia,  10  Wheat.  333,  6  L.  ed. 
334;  Price  v.  Neal,  3  Burr.  1356,  1  W. 
Bl.  390." 

We  are  agreed  that  an  equitable  estoppel 
arises  in  this  case  by  reason  of  plaintiff's 
failure  to  give  notice  of  the  fraud  to  de- 
fendant within  a  reasonable  time  after  it 
was  known  to  her,  or  to  her  authorized 
agent;  and  therefore  the  loss  must  remain 
where  the  chance  of  business  has  placed  it. 

The  judgment  is  affirmed. 


WISCONSIN  supreme:  court. 

UNITED  AMERICAN  FIRE  INSURANCE 
COMPANY,   Respt., 

V. 

AMERICAN   BONDING  COMPANY  OP 
BALTIMORE,  Appt. 

(146  Wis.  673,  131  N.  W.  994.) 

Svldence  —  snretyship  —  admissions  of 
principal  after  termination  of  em- 
ployment. 

1.  The  O.  K.  by  an  insurance  agent  who 
is  required  to  remit,  for  business  done,  with- 
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in  two  months  after  the  expiration  of  the 
month  in  which  it  is  transacted,  of  a  state- 
ment of  amount  due  by  him  to  the  company 
within  such  time,  after  he  has  resigned  from 
his  position,  is  admissible  in  evidence 
against  his  surety  in  an  action  to  hold  him 
liable  for  a  defalcation,  since  the  duty  to 
remit  did  not  terminate  with  the  resigna- 
tion, and  statement  as  to  the  amount  due, 
made  within  the  time  during  which  his 
contract  required  him  to  make  remittances, 
was  part  of  the  res  gestce. 

Bonds  —  suretyship  —  statements  sn- 
persedins  application. 

2.  A  provision  in  a  surety  bond  as  to  the 
frequency  with  which  the  principal's  books 
phall  be  inspected,  supersedes  a  statement 
in  the  application  as  to  the  frequency  with 
which  it  shall  be  done. 


Pleading  —  burden  of  establishing  de- 
fense —  failure  to  supervise  agent. 

3.  The  surety  on  the  bond  of  an  insurance 
agent  must  plead  and  prove  the  failure  of 
the  company  to  comply  with  its  undertak- 
ing to  exercise  due  and  customary  super- 
vision over  the  agent,  and  notify  the  surety 
immediately  of  any  default  on  the  part  of 
the  agent,  in  order  to  make  such  failure 
available  to  defeat  liability  on  the  bond. 

(Kerwin  and  Timlin,  J  J.,  dissent.) 

(June  1,  1011.) 

• 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Milwaukee 
County  in  plaintiff's  favor  in  an  action  on 
the  bond  of  a  surety  to  recover  from  his 


N6te,  —  Adtnissibility  against  sureties 
on  Jxmd  of  statements  by  principal 
after  expiration  of  term  of  office  or 
employment. 

Under  the  general  rule  that  the  admis- 
sions of  the  principal  can  only  be  received 
as  evidence  against  the  surety  when  thev 
are  made  during  the  transaction  of  the  busi- 
ness for  which  the  surety  is  bound,  so  as  to 
become  a  part  of  the  res  gesice,  declarations 
or  admissions  made  by  an  officer  or  agent 
when  his  term  of  office  or  employment  has 
ceased  are  not  competent  to  bind  the  sure- 
ty. Smith  V.  Whittingham,  6  Car.  &  P.  78 
(admission  as  to  correctness  of  account); 
Evans  v.  State  Bank,  13  Ala.  787;  Dennis 
V.  Chapman,  10  Ala.  20,  54  Am.  Dec.  186; 
Lewis  V.  Lee  County,  73  Ala.  148;  Drabek 
V.  Grand  Lodge,  B.  S.  Benev.  Soc.  24  111. 
App.  82;  Hotchkiss  v.  Lyon,  2  Blackf.  222; 
Shelby  v.  The  Governor,  2  Blackf.  280; 
King  V.  State,  16  Ind.  64 ;  Dickinson  v.  Cot- 
ter, 46  Ind.  445;  Bocard  v.  State,  70  Ind. 
270;  Com.  v.  Brassfield,  7  B.  Mon.  447; 
Pollard  V.  Louisville,  C.  &  L.  R.  Co.  7  Bush, 
607;  Chelmsford  Co.  v.  Demarest,  7  Gray, 
1 ;  St.  Louis  V.  Foster,  24  Mo.  141 ;  Tenth 
Xat.  Bank  v.  Darragh,  1  Hun,  111,  3  Thomp. 
&  C.  138;  Tompkins  County  v.  Bristol,  15 
Hun,  116,  affirmed  on  other  grounds  in  00 
N.  Y.  316,  1  N.  E.  878;  Ayer  v.  (Jetty,  46 
Hun,  287  (holding '  admission  of  lessee 
made  after  expiration  of  term  inadmissible 
to  charge  surety) ;  Stetson  v.  City  Bank,  2 
Ohio  St.  167 ;  State  Bank  v.  Johnson,  1  Mill, 
(^onst.  404,  12  Am.  Dec.  645;  Lacoste  v. 
J^xar  County,  28  Tex.  420  (admission 
of  administrator  after  administration  was 
closed) ;  McFarlane  v.  Howell,  16  Tex.  Civ. 
App.  246,  43  S.  W.  316;  Contra  The  Treas- 
urers V.  Bates,  2  Bail.  L.  362  (which  held 
admission  of  default  by  sheriff  after  leav- 
ing office  admissible  against  surety). 

The  reason  for  excluding  such  admissions 
is  that  they  are  hearsay.  Lewis  v.  Lee 
County,  73  Iowa,  148;  Stetson  v.  City  Bank, 
2  Ohio  St.   167. 

This  rule  is  also  reco^ized  in  the  follow- 
ing cases:  Dobbs  v.  Inferior  Ct.  Justices,  17 
Ga.  624;  Chicago  Portrait  Co.  v.  O'Neal,  6 
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Ga.  App.  425,  65  S.  £.  161;  Bank  of  Brigh- 
ton V.  Smith,  12  Allen,  243,  00  Am.  Dec. 
144;  Union  Sav.  Asso.  v.  Edwards,  47  Mo. 
445 ;  Howe  Mach.  Co.  v.  Farrington,  16  Hun, 
501. 

On  the  general  question  as  to  how  near 
the  main  transaction  must  declarations  be 
made  in  order  to  constitute  part '  of  the 
res  geatcp,  see  note  to  Ohio  &  M.  R.  Ca  ▼. 
Stein,  10  L.R.A.  753. 

The  following  rule  as  ^stated  by  Greenleaf 
on  Evidence,  vol.  1,  §  187,  has  been  quoted 
and  approved  in  numerous  cases:  *The  sure- 
ty is  considered  as  bound  only  for  the  actu- 
al conduct  of  the  party,  and  not  for  what- 
ever be  might  say  he  had  done;  and  there- 
fore is  entitled  to  proof  of  his  conduct  by 
original  evidence,  where  it  can  be' had,  ex- 
cluding all  declarations  of  the  principal 
made  subsequent  to  the  act  to  which  tliey 
relate,  and  out  of  the  course  of  his  official 
duty." 

In  Lewis  ▼.  Lee  County,  supra,  it  was 
said:  "The  point  of  objection  to  the  com- 
petency of  the  evidence  of  his  declarations, 
as  against  his  sureties,  is  not  that  they  were 
made  after  his  term  of  office  had  expired, 
but  that  they  were  not  made  while  he  was 
doing  any  act,  transacting  any  business, 
or  performing  any  duty  for  which  the  sure- 
ty was  bound.  They  were  subsequent  in 
point  of  time  to  all  official  acts  or  duties 
to  which  they  refer,  and  are  simple  admis- 
sions that  in  his  official  capacity  he  had  re- 
ceived money  of  the  county.  ...  As  to 
his  sureties,  they  were  mere  hearsay,  creat- 
ing no  inference  or  presumption  of  liabili- 
ty for  which  they  were  bound  to  answer." 

So,  in  Lee  v.  Brown,  21  Kan.  458,  it  was 
said:  "This  admission  and  settlement  were 
after  the  default  of  Lee.  These  matters  re- 
ferred to  past  occurrences;  they  had  no  con- 
nection with  the  acts  to  which  they  related, 
except  as  a  narrative  or  admission  of  what 
Lee  had  done  at  dates  prior  thereto,  and 
ought  not  to  have  been  received  as  evidence 
so  as  to  bind  his  sureties;  for  it  was  the 
acts  of  Lee,  and  not  his  admissions  or  decla- 
rations, for  which  his  sureties  were  bound." 

To  the  same  effect  are  the  following  cases, 
where  it  appeared  the  term  of  office  or  em* 
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money  alleged  to  have  been  received  and 
collected  by  plaintiff's  agent  and  converted 
by  him  to  hia  own  use.    Affirmed. 

Statement  by  Barnes,  J.: 

The  plaintiff  is  a  fire  insurance  company. 
One  Greene  was  appointed  as  its  agent  to 
represent  it  in  Chicago.  Said  Greene  was 
employed  under  two  contracts,  one  writ- 
ten and  one  oral.  The  written  contract 
authorized  the  agent  to  write  surplus  lines 
of  insurance  in  certain  specified  states. 
It  ran  for  one  year  from  March  1,  1908, 
and  authorized  the  agent  to  receive  pro- 
posals for  insurance,  fix  rates  of  premium, 
receive  moneys,  countersign,  issue,  and  re-» 
new,  and  consent  to  the  transfer  of,  pol- 
icies, subject  to  the  regulations  of  the  com- 
pany. The  compensation  fixed  was  a  stip- 
ulated percentage  on  the  business  written. 
The  contract  obligated  the  agent  to  furnish 
a  monthly  account  of  the  business  written 
each  month,  and  not  later  than  the  10th 
day  of  the  following  month,  and  provided 
that  ''remittances  to  cover  the  balances  due 
to  the  party  of  the  first  part  shall  be  for- 
warded not  later  than  the  end  of  the  sec- 


ond  month   following   in   which   the   busi- 
ness is  written." 

The  evidence  as  to  the  contents  of  the 
oral  contract  is  somewhat  indefinite.  It 
permitted  the  agent  to  write  local  business 
in  Chicago,  and  to  write  insurance  on  whis- 
ky stored  in  bonded  warehouses,  wherever 
located,  in  the  United  States.  The  commis- 
sion was  the  same  as  that  stipulated  in 
the  written  contract,  but  the  evidence  is 
silent  as  to  how  the  business  should  be 
reported  and  when  it  should  be  remitted  for. 
As  a  matter  of  fact,  a  daily  report  was 
sent  to  the  company  of  each  policy  writ- 
ten, which  was  in  effect  an  abstract  of 
the  so-called  written  portion  of  the  policy.^ 
At  the  end  of  each  month,  a  statement  was 
made  up,  showing  the  number  of  each  policy 
issued  during  the  month,  to  whom  is- 
sued, the  rate  of  premium  charged  thereon, 
the  amount  of  the  insurance,  and  the  aggre- 
gate amount  of  the  premium  on  the  policy. 
On  the  reverse  side  of  this  statement,  the 
agent  charged  himself  with  the  aggregate 
amount  of  the  premiums,  less  the  amount 
paid  out  for  return  premiums  on  cancela- 
tions, and  credited  himself  with  his  oom- 


ployment  had  not  ceased,  but  the  admis- 
sions were  excluded  because  uttered  subse- 
quent in  point  of  time  to  the  duties  to 
which  they  referred:  Shelby  v.  The  Gov- 
ernor, 2  Blackf.  280;  Lee  v.  Brown,  21  Kan. 
458;  Cook  County  Liquor  Co.  v.  Brown,  31 
Okla.  614,  122  Pac.  167;  State  v.  Randolph, 
22  Mo.  474 ;  Hatch  v.  Elkins,  66  N.  Y.  489 ; 
Eichhold  v.  Tiffany,  20  Misc.  681,  46  N.  Y. 
Supp.  634;  Wieder  v.  Union  Surety  &  G.  Co. 
42  Misc.  499,  86  N.  Y.  Supp.  105;  Strobel 
k  W.  Co.  V.  Wiesen,  144  App.  Div.  149,  128 
N.  Y.  Supp.  798;  White  v.  German  Nat. 
Bank,  9  Heisk.  476;  Wheeler  v.  State,  9 
Heisk.  393;  Trousdale  v.  Philips,  2  Swan, 
384;  Knott  v.  Peterson,  126  Iowa,  404,  101 
N.  W.  173;  Blair  v.  Perpetual  Ins.  Co.  10 
Mo.  659,  47  Am.  Dec.  129;  Snell  v.  Allen, 
1  Swan,  208;  Cf.  Bank  of  Brighton  v. 
Smith,  12  Allen,  249,  90  Am.  Dec.  144. 

Of  course,  where  the  rendition  of  an  ac- 
count after  the  expiration  of  the  term  is 
one  of  the  duties  guaranteed  by  the  surety, 
e.vidence  concerning  it  is  binding  upon  the 
surety.  Townsend  v.  Everett,  4  Ala.  607 
(holding  account  stated  by  officer  after  his 
resignation,  showing  amount  in  his  hands 
as  treasurer  of  county,  evidence  ngainst 
surety) ;  Jenness  v.  Black  Hawk,  2  Colo. 
678 ;  Trustees  of  Schools  v.  Cowden,  240  111. 
.^9.  88  N.  E.  285.  affirming  143  111.  App.  241 ; 
Father  Matthew  Young  Men's  Total  Absti- 
nence Benev.  Soc.  v.  Fitzwilliam,  12  Mo. 
App.  445,  affirmed  in  84  Mo.  406  (which  is 
fidly  set  out  and  discussed  in  both  prevail- 
ing and  dissenting  opinions  of  the  reported 
case). 

Thus,  in  Lewis  v.  Lee  County,  supra,  the 
court  said:  **In  the  case  before  us,  we  lay 
no  particular  stress  upon  the  fact  that,  pri- 
or to  the  making  of  the  declarations  or  ad- 
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missions  of  Lewis,  his  term  of  office  as  coun- 
ty treasurer  had  expired.  There  remained 
the  duty  of  stating  his  official  account,  and 
of  delivering  to  his  successor  all  the  money, 
books,  papers,  and  property  of  the  county 
which  had  come  to  nis  possession,  and  his 
declarations  or  admissions  accompanying 
either  of  these  acts,  and  explanatory  of 
them,  would  be  competent  original  evidence 
against  his  sureties,  though  his  official  term 
had  expired." 

And  in  Paxton  v.  State,  69  Neb.  460,  80 
Am.  St.  Rep.  689,  81  N.  W.  383,  where  the 
retiring  officer  handed  his  successor  a  state- 
ment of  the  amounts  for  which  he  was  ac- 
countable at  the  time  the  office  was  being 
turned  over,  on  the  day  after  the  expiration 
of  his  term  of  office,  it  was  said:  "It  was 
the  duty  of  Bartley  to  account  to  his  suc- 
cessor, and  to  turn  over  all  moneys  and 
securities  with  which  he  was  changeable. 
The  sureties  contracted  that  this  should  be 
done.  It  was  an  official  duty,  the  perform- 
ance of  which  was  necessary  to  their  exon- 
eration. The  accounting  was  made  at  the 
very  time  the  law  required  it  to  be  made; 
and  we  therefore  think  that,  although  Bart- 
ley had  ceased  to  be  the  de  jure  treasurer  by 
reason  of  Mescrve's  having  qualified,  his 
declaration  as  to  the  amount  of  the  moneys 
and  securities  which  he  should  turn  over  to 
his  successor  was  admissible  as  evidence 
against  the  sureties.  It  was  a  declaration 
made  during  the  transaction  of  business, 
for  which  they  were  liable  and  so  became 
part  of  the  res  geatce" 

It  is  sometimes  a  question  of  doubt  wheth- 
er the  rendition  of  an  account  after  the  em- 
ployment has  ceased  is  one  of  the  duties 
guaranteed  by  the  surety.  See  dissenting 
opinion  in  the  reported  case.        A.  L.  R. 
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mission,  postage,  and  taxes,  if  any.  The 
balance  represented  the  amount  due  to  the 
company  on  the  month's  business.  It  was 
shown  by  the  testimony  in  the  case,  how- 
ever, that  both  of  the  parties  understood 
that  these  monthly  statements  showed  the 
amount  of  business  written,  and  did  not 
show  what  premiums  had  been  collected 
and  what  had  not  been.  The  plaintiff  ap- 
plied to  the  defendant  for  a  bond  to  in- 
demnify it  against  default  on  the  part  of 
its  agent.  The  application  is  dated  April 
2,  1908,  but  was  for  a  bond  to  rtln  for  one 
year  from  February  1,  1908.  The  bond  is- 
sued pursuant  to  the  application  was  dated 
April  17, 1908,  and  covered  the  period  speci- 
fied in  the  application.  It  indemnified  the 
plaintiff  against  loss  sustained  by  larceny 
or  embezzlement  oommitted  by  its  em- 
ployee, but  did  not  cover  any  losses  that 
the  agent  might  suffer  by  extending  credit 
to  policy  holders  of  the  plaintiff.  The 
agent  resigned  his  position  about  Decem- 
ber 1,  1908,  and  the  plaintiff  contends  that 
the  agent  embezzled  money  belonging  to  it 
in  the  sum  of  $2,904.80,  to  reooter  which 
amount  this  action  is  brought  against  the 
surety.  The  secretary  of  the  plaintiff  tes- 
tified that  the  resignation  took  place  about 
November  l8t»  but  the  monthly  accounts 
rendered  by  the  agent  showed  that  he 
transacted  the  usual  volume  of  business  as 
agent  during  the  month  of  November. 

The  defense  rested  substantially  on  two 
propositions:  (1)  That  there  was  no  proof 
of  embezzlement  made  in  the  case;  (2)  that 
the  plaintiff  had  forfeited  its  right  to  re- 
cover upon  its  bond  by  reason  of  having 
violated  the  representations  contained  in 
its  application  for  the  bond,  and  also  by 
reason  of  its  having  violated  the  conditions 
of  the  bond  itself.  At  the  close  of  the  tes- 
timony, the  court  directed  a  verdict  in 
favor  of  the  plaintiff,  and  from  the  judg- 
ment on  such  verdict  the  defendant  appeals. 

Messrs.  Ohnrctaill,  Bennett,  &  Ghnrch- 
ill,  for  appellant: 

The  testimony  of  Frank  A.  Krehla,  sec- 
retary of  the  plaintiff,  as  to  conversations, 
statements,  and  declarations  of  Cornelius 
W.  Greene,  the  plaintiff's  agent,  was  hear- 
say, and  was  irrelevant,  incompetent,  and 
immaterial  and  prejudicial  error. 

Lee  ▼.  Brown,  21  Kan.  468;  Knott  v. 
Peterson,  125  Iowa,  404,  101  N.  W.  173; 
Wieder  v.  Union  Surety  &  Q.  Co.  42  Misc. 
499,  86  N.  Y.  Supp.  106;  Chelmsford  Co. 
V.  Demarest,  7  Gray,  7;  Lewis  v.  Lee 
County,  73  Ala.  148;  Trousdale  v.  Philips, 
2  Swan,  384;  Bocard  v.  State,  79  Ind.  270; 
Shelby  '▼.  The  Governor,  2  Blackf.  289; 
Dobbs  ▼.  Inferior  Ct.  Justices,  17  Ga. 
624;  Wheeler  v.  State,  9  Heisk.  393;  Un- 
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ion  Sav.  Asso.  v.  Edwards,  47  Mo.  445; 
Ayer  v.  Getty,  46  Hun,  287;  Eichhold  v. 
Tiffany,  20  Misc.  681,  46  N.  Y.  Supp.  534; 
Blair  v.  Perpetual  Ins.  Co.  10  Mo.  559,  47 
Am.  Dec.  129;  Hodnett  v.  Pace,  84  Va. 
873,  6  S.  E.  217;  Hatch  v.  Elkins,  65  N. 
Y.  489;  Stetson  v.  City  Bank,  2  Ohio  St. 
167;  Coxe  Bros.  &  Co.  v.  Milbrath,  110 
Wis.  499,  86  N.  W.  174;  New  Home  Sewing 
Mach.  Co.  V.  Simon,  113  Wis.  267,  89  N. 
W.  144;  Brandt,  Suretyship  &  Guaranty, 
§  518;  Stearns,  Suretyship,  §  191;  Kamp 
V.  Cox  Bros.  &  Co.  122  Wis.  206,  99  N.  W. 
366;  Stone  v.  Northwestern  Slate  Co.  70 
Wis.  686,  36  N.  W.  248. 
.  The  defendant  was  released  as  surety  on 
the  bond  by  reason  of  the  plaintiff's  failure 
to  inspect  and  audit  the  employee's  books 
and  accounts,  and  to  verify  the  same  with 
funds  on  hand  or  in  bank,  and  to  verify 
the  outstanding  accounts  as  shown  by  the 
employee's .  books  or  reports. 

Hunt  V.  Fidelity  &  C.  Co.  39  C.  C.  A. 
496,  99  Fed.  242;  Young  v.  Pacific  Surety 
Co.  137  Cal.  596,  70  Pac.  660;  United 
States  Fidelity  k  G.  Co.  ▼.  Downey,  38 
Colo.  414,  10  L.R.A.(N.S.)  323,  120  Am. 
St.  Rep.  128,  88  Pac.  461;  Wieder  v.  Un- 
ion Surety  &  G.  Co.  42  Misc.  499,  86  N. 
Y.  Supp.  105. 

Messrs.  Flanders,  Bottom,  Fawsett,  A 
Bottnm,  for  respondent: 

Admissions  made  in  the  course  of  an 
agent's  official  duty  are  admissible  as  evi> 
dence  against  his  surety. 

Leake  v.  Sutherland,  26  Ark.  219;  1 
Am.  &  Eng.  Enc.  Law,  1089;  Peterson  ▼. 
Poignard,  8  B.  Mon.  309;  31  Cyc.  1474; 
Greenl.  Ev.  §  187;  Goldman  ▼.  Fidelity  A 
D.  Co.  126  Wis.  390,  104  N.  W.  80;  Doug- 
lass V.  Howland,  24  Wend.  36 ;  Father  Mat- 
thew Young  Men's  Total  Abstinence  Benev. 
Soc.  V.  Fitzwilliam,  12  Mo.  App.  445,  af- 
firmed in  84  Mo.  406;  2  Wigmore,  Ev.  § 
1077 ;  Pratt  v.  Donovan,  10  Wis.  379 ;  Shep- 
ard  ▼.  Pebbles,  38  Wis.  373:  Holden  v. 
Curry,  85  Wis.  504,  55  N.  W.  965 ;  Schoen- 
leber  v.  Burkhardt,  94  Wis.  575,  69  N.  W. 
34^;  Meyer  v.  Barth,  97  Wis.  352,  65  Anu 
St.  Rep.  124,  72  N.  W.  748;  Roberts  v. 
Weadock,  98  Wis.  400,  74  N.  W.  93 ;  Wall- 
ber  V.  Wilmanns,  116  Wis.  246,  93  N.  W. 
47;  Stephens  v.  Shafer,  48  Wis.  54,  33  Am. 
Rep.  793,  3  N.  W.  835;  Lowell  v.  Parker, 
10  Met.  309,  43  Am.  Rep.  436;  Champion 
Ice  Mfg.  &  Cold  Storage  Co.  v.  American 
Bonding  &  T.  Co.  115  Ky.  863,  103  Am.  St. 
Rep.  356,  76  S.  W.  197. 

The  answers  given  by  the  insured  to  the 
numerous  questions  which  they  are  re- 
quired to  answer  are  treated  as  warranties 
only,  and  not  in  any  sense  as  conditions 
precedent  to  a  right  of  action 

Redman  v.  iEtna  Ins.  Co.  49  Wis.  481, 
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4  N.  W.  691;  Johnston  ▼.  Northwestern 
Live  Stock  Ins.  Co.  94  Wis.  117,  68  N.  W. 
868;  Goldman  v.  Fidelity  k  D.  Co.  125  Wis. 
390,  104  N.  W.  80;  French  ▼.  Fidelity  &, 
V.  Co.  136  Wis.  259,  17  LJLA.(N.S)  1011, 
115  N.  W.  869. 

Failure  to  give  notice  by  telegraph  and 
roistered  letter,  was  matter  of  defense  to 
be  pleaded  and  proved  by  the  surety,  and 
in  the  absence  of  such  proof  the  defense 
is   not  established. 

Goldman  ▼.  Fidelity  &  D.  Co.  125.  Wis. 
390,  104  N.  W.  80;  Champion  Ice  Mfg. 
&  Cold  Storage  Co.  v.  American  Bonding 
&  T.  Co.  115  Ey.  863,  103  Am.  St.  Rep. 
356,  75  S.  W.  197;  French  v.  Fidelity  & 
C.  Co.  135  Wis.  259,  17  L.R.A.(N.S.)  1011, 
115  N.  W.  869;  American  Surety  Co.  v. 
Pauly,  170  U.  S.  133,  42  L.  ed.  977,  18  Sup. 
Ct  Rep.  552;  Title  Guaranty  k  S.  Co.  v. 
Bank  of  Fulton,  89  Ark.  471,  35  L.R.A. 
(N.S.)  676,  117  S.  W.  537;  Bank  of  Tar- 
boro  v.  Fidelity  &  D.  Co.  128  N.  C.  366, 
83  Am.  St.  Rep.  682,  38  S.  E.  908;  Hurt 
V.  Employers'  Liability  Assur.  Corp.  122 
Fed.  828;  Vangindertaelen  v.  Phenix  Ins. 
Co.  82  Wis.  112,  33  Am.  St.  Rep.  29,  51 
N.  W.  1122;  Flatley  ▼.  Phenix  Ins.  Go.  95 
Wis.  618,  70  N.  W.  828. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

The  bond  sued  on  obligated  the  surety  to 
''make  good  to  the  employer,  within  sixty 
days,  any  loss  sustained  by  the  employer 
by  larceny  or  embezzlement  committed  by 
the  employee  during  a  term"  of  one  year 
from  February  1,  1908.  The  appellant  con- 
tends that  no  competent  proof  was  offered 
to  show  that  the  agent,  Greene,  had  col- 
lected, or  at  any  time  had  in  his  hands, 
any  money  belonging  to  the  plaintiff  which 
had  not  been  paid  to  it,  and  that  the  court 
erred  in  directing  a  verdict  for  the  plain- 
tiff and  in  refusing  to  direct  one  for  the 
defendant.  The  plaintiff  insists  that  the  re- 
quired proof  was  presented. 

The  agent  of  the  plaintiff  admitted  to 
its  secretary  on  December  22,  1908,  that 
he  had  collected  and  used  $2,800  of  money 
belonging  to  the  plaintiff.  The  total 
amount  due  or  to  become  due  the  plaintiff 
for  collected  and  uncollected  premiums  at 
this  time,  according  to  statements  ren- 
dered by  the  agent,  was  $3,604.80.  Of  this 
amount  $700  was  paid  after  December  22d. 
A  statement  of  account  was  compiled  by 
the  plaintiff  from  the  daily  reports  and 
monthly  accounts  rendered  by  the  agent, 
which  was  submitted  to  the  latter  on  May 
17,  1910,  and  showed  a  balance  of  $2,004.80. 
The  statement  is  Exhibit  29  of  the  record. 
The  agent  then  admitted  the  correctness 
of  the  account>  and  that  he  had  collected 
40  L.R.A.(N.8.) 


and  retained  the  entire  balance  shown  by 
the  account.  It  is  suggested  that  this  evi- 
dence was  modified  by  the  witness  on  cross- 
examination;  but  such  is  not  the  fact.  If 
this  testimony  was  competent,  a  prima 
facie  case  of  embezzlement  was  made  by 
plaintiff,  as  the  evidence  showed  the  vol- 
ume of  business  done  by  the  agent,  the 
amount  of  his  principal's  money  which  he 
received  and  converted  to  his  own  use,  and 
repeated  demands  that  he  pay  the  money 
over. 

It  is  conceded  by  both  parties  that  any 
admission  by  the  agent  of  the  amount  of 
money  in  his  hands  belonging  to  his  prin- 
cipal, made  prior  to  his  resignation,  would 
be  competent  evidence  against  the  surety. 
Goldman  v.  Fidelity  k  D.  Co.  125  Wis.  390, 
396,  104  N.  W.  80,  and  cases  cited.  It  is 
contended  by  the  defendant,  however,  that 
such  admissions  were  made  after  the  agency 
was  terminated,  and  were  therefore  incom- 
petent. There  are  many  cases  holding, 
generally,  that  declarations  or  admissions 
made  by  an  agent  when  his  employment 
has  ceased  are  not  competent  in  an  action 
by  the  principal  against  the  surety.  Lee 
V.  Brown,  21  Kan.  458;  Knott  v.  Peterson, 
125  Iowa,  404,  407,  101  N.  W.  173 ;  Wieder 
V.  Union  Surety  A;  G.  Co.  42  Misc.  499,  86 
N.  Y.  Supp.  105;  Chelmsford  Co.  v.  Dem- 
arest,  7  Gray,  1,  7;  Lewis  v.  Lee  County, 
73  Ala.  148;  Trousdale  v.  Philips,  2  Swan, 
384;  Bocard  v.  State,  79  Ind.  270;  Shelby 
V.  The  Governor,  2  Blackf.  289;  Dobbs  v. 
Inferior  Ct.  Justices,  17  Ga.  624,  630; 
Wheeler  v.  State,  9  Heisk.  393,  397;  Union 
Sav.  Asso.  V.  Edwards,  47  Mo.  445;  Ayer 
V.  Getty,  46  Hun,  287;  Eichhold  v.  Tiffany, 
20  Misc.  681, -46  N.  Y.  Supp.  534;  Blair  v. 
Perpetual  Ins.  Co.  10  Mo.  559,  47  Am. 
Dec.  129;  Hodnett  v.  Pace,  84  Va.  873,  6 
S.  E.  217;  Hatch  v.  Elkins,  65  N.  Y.  489; 
Stetson  V.  City  Bank,  2  Ohio  St.  167.  The 
cases  in  this  court  bearing  on  the  question 
are  Stone  v.  Northwestern  Sleigh  Co.  70 
Wis.  585,  587,  36  N.  W.  248;  Coxe  Bros. 
&  Co.  V.  Milbrath,  110  Wis.  499,  505,  86 
N.  W.  174;  Kamp  v.  Coxe  Bros.  &  Co.  122 
Wis.  206,  212,  99  N.  W.  366;  New  Home 
Sewing  Mach.  Co.  v.  Simon,  113  Wis.  267, 
89  N.  W.  144.  None  of  these  cases  pre- 
sent the  same  facts  as  does  the  case  before 
us. 

It  was  the  duty  of  the  agent,  under  the 
written  contract,  to  remit  for  the  business 
written  in  October  not  later  than  Decem- 
ber 31st,  and  for  that  written  in  November 
not  later  than  the  31st  of  January  follow- 
ing. The  time  for  making  remittances  for 
business  written  under  the  oral  contract 
does  not  appear.  The  agent  tendered  his 
resignation  about  December  1st,  and  after 
that  time  wrote  no  new  business.     It  was 
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still  the  duty  of  the  agent  after  his  resig- 
nation to  make  remittances  during  the 
months  of  December  and  January,  accord- 
ing to  the  terms  of  his  contract,  and  to 
collect  any  outstanding  premiums  that  were 
unpaid,  and  to  account  for  and  remit  such 
premiums  to  the  plaintiff,  less  his  commis- 
sion and  expenses.  This  much  satisfac- 
torily appears  from  the  whole  record.  Even 
if  the  record  were  8ilent>  the  duty  of  an 
agent  to  account  for  moneys  coming  into 
his  hands  is  well  settled.  See  collection  of 
cases  found  in  31  Cyc.  1470,  note  00,  and 
2  Enc.  L.  &  P.  2d  ed.  1070  and  1067.  Even 
after  his  resignation,  it  was  contemplated 
that  Greene  would  continue  to  perform  his 
former  duties  of  collecting  premiums  due 
to  the  company,  and  of  remitting  the  same 
to  it.  The  agent  did  not  make  up  Ex- 
hibit 29,  but  it  was  compiled  from  state- 
ments which  he  had  rendered,  and  the  only 
thing  in  reference  thereto  which  it  was 
necessary  for  the  plaintiff  to  be  advised 
upon  was  whether  or  not  the  business  ret 
ported  as  having  been  written  had  been 
paid  for  by  the  policy  holders  to  the  agent. 
When  he  stated  that  all  of  the  moneys 
had  been  collected,  he  was  not  making  a 
mere  casual  remark,  but  was  discharging 
a  duty  that  devolved  upon  him  under  his 
old   contract. 

The  question  we  have  before  us  there- 
fore is.  Where  an  agent  renders  an  account 
or  O.  K.'s  an  account  submitted  to  him 
after  his  employment  has  ceased,  but  which 
it  is  his  duty  under  his  contract  to  render 
or  to  O.  K.,  as  the  case  may  be,  is  that  act 
a  part  of  the  rea  geatce,  and  admissible  in 
evidence  as  such,  in  an  action  against  the 
surety?  There  is  no  question  but  that,  if 
the  statement  had  been  O.  K.'d  while  he 
was  still  actively  engaged  as  agent  for 
the  plaintiff,  it  would  be  receivable  in  evi- 
dence against  the  surety.  Should  that 
rule  be  extended  beyond  the  term  of  em- 
ployment? The  case  to  which  our  atten- 
tion has  been  called  that  bears  most  di- 
rectly on  the  subject  is  Father  Matthew 
Young  Men's  Total  Abstinence  Soc.  v.  Fitz- 
william,  12  Mo.  App\  445,  449,  which  was 
affirmed  in  84  Mo.  406.  There  the  treas- 
urer of  the  society  had  been  removed  for 
dishonesty.  After  his  removal,  he  made  a 
statement  showing  the  amount  of  his  de- 
falcation, which  was  admitted  in  evidence 
in  an  action  against  the  surety.  The  latter 
claimed  that  the  evidence  was  incompetent, 
but  the  court  held  that  it  was  the  duty  of 
the  treasurer  to  make  up  a  statement  of 
his  account,  and,  such  being  the  case,  what 
he  did  in  this  regard  was  as  much  a  part 
of  the  res  gestce  as  if  the  work  had  been 
done  before  he  had  ceased  to  be  treasurer. 
Some  signlficanoe  is  given  to  the  fact  that 
iO  L.R.A,(N.S.) 


the  statement  was  made  during  the  term 
of  office  for  which  the  defaulting  treasurer 
had  been  elected,  but  we  fail  to  see  how 
this  fact  can  have  very  much  weight  in 
determining  whether  the  evidence  was  ad- 
missible or  not.  He  was  not  the  treasurer 
when  the  statement  was  made.  It  has  also 
been  held  that,  where  it  is  the  duty  of  a 
public  officer  to  render  an  account  of  the 
moneys  in  his  hands  as  such,  officer,  but 
he  fails  to  do  so  before  the  expiration  of 
his  term,  &  performance  of  such  duty  there- 
after renders  the  admissions  made  compe- 
tent evidence  against  the  surety.  Town- 
send  V.  Everett,  4  Ala.  607,  approved  in 
Lewis  V.  Lee  County,  73  Ala.  148;  Jen- 
ness  V.  Black  Hawk,  2  Colo.  578;  Wyche 
V.  Myrick,  14  tjra.  684.  These  cases  are 
quite  analogous  in  principle  to  the  one  be- 
fore us.  Other  authorities  holding  that 
the  true  test  of  admissibility  is  whether  the 
admission  is  made  in  the  course- of  official 
duty  are  1  Greenleaf  on  Evidence,  16th  ed. 
§  187;  Douglass  v.  Howland,  24  Wend.  35, 
59.  See  also  2  Wigmore,  Ev.  §  1077.  We 
perceive  no  very  good  reason  why,  where 
an  agent  does  an  act  which  it  is  his  duty 
under  his  contract  to  perform,  evidence 
of  that  act,  after  his  principid  duty  as 
agent  has  ceased,  should  not  be  admissible, 
as  well  as  if  made  during  the  time  he  was 
actively  performing  his  duties;  and  we 
think  it  would  be  the  better  rule  to  hold 
such  testimony  competent.  We  conclude, 
therefore,  that  a  prima  facie  case  of  em- 
bezzlement was  made;  there  being  no  evi- 
dence offered  by  the  defendant  upon  the 
question. 

In  the  application  of  the  plaintiff  for  a 
surety  bond,  it  was  stated:  (1)  That  the 
agent  would  remit  on  the  10th  of  each 
month;  (2)  that  he  would  not  be  permit- 
ted to  retain  balances;  (3)  that  his  ac- 
counts and  books  would  be  inspected,  audit- 
ed, and  verified  at  least  once  a  month ;  and 
(4)  that  his  outstanding  accounts  would 
be  verified  at  least  once  a  month.  It  was 
further  stated  that  it  was  agreed  that  the 
answers  of  the  applicant  should  be  war- 
ranties, and  form  part  of  and  be  condi- 
tions precedent  to  the  issuance,  continu- 
ance, or  renewal  of  the  bond.  The  bond 
itself  contained  a  statement  that  all  ''the 
representations  made  by  the  employer 
.  .  .  to  the  surety  are  warranted  to  be 
true."  This  probably  refers  to  the  repre- 
sentations contained  in  the  application  for 
the  bond. 

The  appellant  claims  that  it  was  incum- 
bent on  the  plaintiff  to  prove  the  truth  of 
the  representations  made  as  a  condition 
precedent  to  the  right  of  recovery.  The 
respondent  contends  that  the  representa- 
tions were  mere  warranties  or  conditions 
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flubflequent^  which  should  be  pleaded  and 
proven  as  a  defense.  The  question  whether 
the  representations  were  conditions  pre- 
cedent or  warranties  is  not  very  material, 
however,  inasmuch  as  these  conditions  and 
the  breach  thereof  were  pleaded  as  a  de- 
fense, and  the  proof  showed  that  the  agent 
did  not  remit  on  the  10th  of  each  month; 
that  he  was  permitted  to  retain  balances; 
and  that  his  books  and  accounts  were  not 
audited  monthly;  and  that  his  outstanding 
accounta  were  not  verified  monthly.  It  is 
true  that  the  plaintiff  denied  knowledge  of 
the  fact  that  the  agent  was  withholding 
remittances,  but  it  did  not  comply  with 
its  representations  in  endeavoring  to  as- 
certain what  the  fact  was.  There  is  hard- 
ly a  pretense  of  having  complied  with  the 
agreement  to  inspect  and  audit  books  and 
accounts,  and  to  ascertain  what  accounts 
were  unpaid.  The  question  arising  on  the 
application,  therefore,  is  not  whether  we 
are  confronted  with  conditions  precedent 
or  warranties,  but  whether  the  represen- 
tations made  affect  the  plaintiff's  right  of 
recovery  in  any  aspect  of  the  case. 

The  bond  provided  that  the  employer 
should  observe  ''all  due  and  customary  su- 
pervision o^er  said  employee  for  the  pre- 
vention of  default,  and  that  there  shall  be 
a  careful  inspection  of  the  accounts  and 
books  of  said  employee  at  least  once  in 
every  twelve  months  from  the  date  of  this 
bond,"  etc.  We  think  this  provision  of  the 
bond  determined  what  was  required  in  the 
way  of  inspection  and'  supervision,  and 
superseded  what  was  stated  in  the  applica- 
tion, and  waived  any  other  or  further  re- 
quirement in  reference  thereto.  The  ap- 
plicant was  required  to  do  certain  specific 
things  in  the  way  of  inspection,  and  to 
exercise  due  and  customary  supervision 
over  the  agent,  by  the  terms  of  tilie  bond. 
The  surety  substituted  its  own  requirer 
ments  for  the  things  which  the  applicant 
said  it  would  do.  The  bond  provided  that 
the  employer  should  immediately  notify  the 
surety  of  any  default  on  the  part  of  the 
agent.  The  evidence  does  not  disclose 
whether  this  niotice  was  given  or  not. 
Neither  is  there  any  evidence  on  the  ques- 
tion of  whether  the  plaintiff  exercised  "due 
and  customary  supervision"  over  its  agent. 
If  it  was  incumbent  on  the  plaintiff  to 
show  that  notice  of  the  default  was  given, 
or  that  it  exercised  due  and  customarv  su- 
pervision  over  its  employee,  as  a  condition 
precedent  to  its  right  of  recovery,  then  a 
verdict  should  have  been  directed  for  the 
defendant.  If  these  were  defensive  matters, 
the  ruling  of  the  court  was  right. 

The  bond  in  question  was  an  indemnity 
contract  entered  into  by  the  defendant  for 
a  money  consideration.  It  has  all  the  es- 
40  L.R.A.(N.S.) 


sential  features  of  an  insurance  contract, 
and  should  be  subject-  to  the  rules  of  con- 
struction applicable  to  such  contracts. 
Champion  Ice  Mfg.  A  Cold  Storage  Co.  v. 
American  Bonding  &  T.  Co.  115  Ky.  863, 
103  Am.  St.  Rep.  366,  76  a  W.  197;  Title 
Guaranty  &  S.  Co.  v.  Bank  of  Fulton,  89 
Ark.  471,  36  L.R.A.(N.S.)  676,  117  S.  W. 
637;  Bank  of  Tarboro  v.  Fidelity  at  D.  Co. 
128  N.  C.  366,  83  Am.  St.  Rep.  682,  38  S.  E. 
908.  It  being  apparent  that  the  bond  sued 
on  was  prepared  by  the  defendant,  as  to  any 
ambiguity  therein,  the  provisions,  condi- 
tions, and  exceptions  of  the  bond  which 
tend  to  work  a  forfeiture  should  be  con- 
strued most  strongly  against  the  party  pre- 
paring the  contract.  French  ▼.  Fidelity  & 
C.  Co.  135  Wis.  259,  266,  17  L.R.A.(N.S.) 
1011,  116  N.  W.  869;  American  Surety 
Co.  V.  Pauly,  170  U.  S.  133,  144,  42  L. 
ed.  977,  981,  18  Sup.  Ct.  Rep.  662. 

We  think  the  two  provisos  referred  to 
should  be  held  to  be  conditions  subsequent, 
which  the  defendant  must  plead  and  prove 
as  part  of  its  defense,  if  it  relies  on  them 
to  defeat  the  plaintiff's  cause  of  action. 
Redman  v.  ^tna  Ins.  Co.  49  Wis.  431,  435, 
439,  4  N.  W.  691;  Johnston  ▼.  Northwest- 
em  Live  Stock  Ins.  Co.  94  Wis.  117,  119, 
68  N.  W.  868;  Goldman  v.  Fidelity  &  D. 
Co.  125  Wis.  390,  392,  395,  104  N.  W. 
80 ;  French  v.  Fidelity  &  C.  Co.  supra. 
These  cases,  if  not  strictly  in  point  in  the 
case  at  bar,  certainly  establish  a  prin- 
ciple that  is  applicable  to  it.  There  is  no 
recital  in  the  bond  declaring  the  clauses 
to  be  conditions  precedent,  and  where  two 
constructions  are  admissible  the  court 
should  lean  toward  that  which  obviates  a 
forfeiture.  We  deem  it  unnecessary  to  dis- 
cuss the  other  point  raised  by  appellant's 
counsel. 

Judgment  affirmed. 

Kirwin,  J.,  dissenting  (June  21,  1911)  t 

The  majority  opinion  holds  that  there 
was  evidence  to  warrant  the  court  below 
in  directing  a  verdict  for  the  plaintiff.  The 
correctness  of  this  conclusion  depends  upon 
whether  certain  admissions  of  the  agent, 
Greene,  made  after  his  resignation  and 
when  not  in  the  employ  of  the  plaintiff, 
were  admissible  against  the  defendant.  On 
the  17th  day  of  April,  1908,  Greene,  as 
principal,  and  the  defendant,  as  surety, 
executed  to  the  plaintiff  a  bond  in  the  sum 
of  $5,000,  conditioned  that  said  Greene 
would,  in  the  position  of  state  agent  in  the 
plaintiff's  service,  make  good  to  the  plain- 
tiff within  sixty  days  any  loss  sustained 
by  plaintiff  by  "larceny  or  embezzlement 
committed  by  the  employee  [Greene]  dur- 
ing a  term  commencing  on  the  first  day  of 
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February,  1908,  at  12  o'clock  noon,  and 
ending  upon  the  first  day  of  February,  1909, 
at  12  o'clock  noon."  Greene  remained  in 
tlie  employ  of  plaintiff  until  November  1, 
1908,  at  which  date  he  resigned  and  aban- 
doned the  employn-cnt. 

The  first  question  presented  is,  how  far, 
if  at  all,  the  admissions  were  competent  as 
against  the  defendant  surety.  Without 
this  evidence,  plaintiff  was  not  entitled  to 
a  directed  verdict.  The  general  rule  is  well 
established  that  admissions  of  a  principal 
are  not  binding  upon  the  surety,  unless 
made  in  the  course  of  the  employment  cov- 
ered by  the  undertaking  of  the  surety.  But 
it  is  held  by  the  majority  opinion  that, 
since  the  principal  was  bound  to  account, 
even  after  his  resignation  and  withdrawal 
from  the  employment  covered  by  the  bond, 
his  admissions  as  to  prior  misappropria- 
tion of  money  were  admissible.  True  the 
duty  under  a  contract  to  perform  always 
remains  and  can  only  be  satisfied  by  per- 
formance. And  it  may  be  admitted  that 
the  duty  of  Greene  to  account  and  pay 
over  what,  under  the  contract,  should  be 
found  due  on  such  accounting  continued 
after  his  resignation.  But  the  amount  of 
shortage,  if  any,  or  state  of  account,  could 
not  be  proved  by  ihe  statements  of  Greene, 
made  without  the  sanction  of  an  oath,  de- 
tailing past  transactions,  after  the  term 
of  his  employment  had  ceased;  such  state- 
ments not  being  part  of  the  res  geatce.  The 
evidence  relied  upon  in  support  of  the  ma- 
jority opinion  is  an  admission  made  by 
Greene  in  December,  1908,  to  the  effect 
that  he  had,  prior  to  that  time,  collected 
and  used  $2,800  of  the  money  of  plaintiff; 
also  admissions  made  May  17,  1910,  to  the 
effect  that  a  statement  of  account  com- 
piled and  presented  to  him  by  the  agent 
of  plaintiff,  showing  a  balance  in  favor  of 
plaintiff,  was  correct;  and,  further,  that 
he  had  collected  and  retained  such  balance. 
If  these  admissions  be  .incompetent,  it  is 
clear  that  the  plaintiff  made  no  case,  and 
the  judgment  below  should  have  been  re- 
versed. I  think  that  the  overwhelming 
weight  of  authority  establishes  the  incom- 
petency of  these  admissions.  They  were 
made  after  Greene's  term  of  employment 
had  ceased,  and  were  merely  statements  of 
fast  transactions  or  defalcations  in  the 
course  of  Greene's  employment,  before  he 
had  resigned,  and  whether  he  was  still  un- 
der obligation  to  account  or  not  would  not 
make  his  admissions  relating  to  such  past 
transactions,  without  the  sanction  of  an 
oath,  competent  against  the  defendant. 

The  rule  is  well  stated  in  Greenleaf  on 
Evidence,  16th  ed.  vol.  1,  §  187,  as  follows: 
"We  are  next  to  consider  the  admissions 
of  a  principal  as  evidence  in  an  action 
40  L.R^(N.8.) 


against  the  surety  upon  his  collateral  nn- 
dertaking.  In  the  cases  on  this  subject, 
the  main  inquiry  has  been  whether  the  dec- 
larations of  the  principal  were  made  dur- 
ing the  transaction  of  the  business  for 
which  the  surety  was  bound,  so  as  to  be- 
come part  of  the  rea  gestas.  If  so,  they 
have  been  held  admissible;  otherwise  not. 
The  surety  is  considered  as  bound  only  for 
the  actual  conduct  of  the  party,  and  not 
for  whatever  he  might  say  he  had  done, 
and  therefore  is  entitled  to  proof  of  his 
conduct  by  original  evidence,  where  it  can 
be  had,  excluding  all  declarations  of  the 
principal  made  subsequent  to  the  act  to 
which  they  relate,  and  out  of  the  course 
of  his  official  duty.  Thus,  where  one  guar- 
anteed the  payment  for  such  goods  as  the 
plaintiffs  should  send  to  another,  in  the 
way  of  their  trade,  it  was  held  that  the 
admissions  of  the  principal  debtor  that  he 
had  received  goods,  made  after  the  time  of 
their  supposed  delivery,  were  not  receivable 
in  evidence  against  the  surety.  So,  if  one 
becomes  surety  in  a  bond  conditioned  for 
the  faithful  conduct  of  another  as  clerk  or 
collector,  it  is  held  that,  in  an  action  on 
the  bond  against  the  surety,  confessions 
of  embezzlement,  made  by  the  principal 
after  his  dismissal,  are  not  admissible  in 
evidence,  though,  with  regard  to  entries 
made  in  the  course  of  his  duty,  it  is  other- 
wise." To  the  same  effect  is  1  Taylor,  Ev. 
§§  786,  786,  and  cases  cited;  1  Phiilips,  Ev. 
5th  Am.  ed.  436  (*526). 

The  rule  laid  •down  in  Greenleaf  and 
other  text-books  is.  supported  by  the  au- 
thorities generally,  English  and  American. 
The  theory  of  the  authorities  seems  to  be 
that  all  evidence  as  to  what  the  principal 
said  he  had  done  in  the  past  should  be  ex- 
cluded, and  the  only  testimony  admitted 
under  this  head,  what  the  principal  in  fact 
did  in  the  course  of  his  employment,  and 
such  statements  as  were  made  in  connec- 
tion with  the  acts  done  in  the  course  of 
his  business,  and  constituting  part  of  the 
res  gestce;  therefore  the  surety  cannot  be 
bound  by  the  mere  statements  of  the  prin- 
cipal made  subsequently  to  the  acts  done 
and  as  a  narrative  of  them.  The  reason 
of  the  rule  seems  obvious,  when  we  consider 
the  well-settled  doctrine  that  hearsay  evi- 
dence is  not  competent  generally,  and  ad- 
missions  by  principal,  not  supported  by  the 
sanction  of  an  oath,  rarely  admissible 
against  the  surety.  1  Taylor,  Ev.  §  786, 
and  cases  cited.  A  brief  review  of  some  of 
the  leading  cases  quite  analogous  to  the 
case  at  bar  will  illustrate  the  principle 
applicable  to  the  instant  case. 

Smith  V.  Whittingham,  6  Car.  k  P.  78, 
was  an  action  on  bond  to  charge  surety  for 
failure  to  account  by  principal.    After  Ma 
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discharge,  admissions  as  to  correctness  of 
account  were  held  incompetent  against 
surety.  The  court  said  (page  80) :  "This 
is  not  an  account  current;  it  is  only  an 
admission  made  by  Fisherwick  after  his 
discharge  of  what  he  had  embezzled,  and, 
though  it  would  have  been  evidence  against 
Fisherwick^  it  is  not  so  against  the  de- 
fendant." This  is  a  leading  case,  and  cited 
with  approval  generally  in  this  country. 

Hatch  ▼.  Elkins,  65  N.  Y.  489,  was  an 
action  on  a  bond  of  indemnity.  The  ac- 
counts were  offered  in  evidence  and  ob- 
jected to,  and  the  question  was  as  to  their 
competency.  In  other  words,  whether,  since 
the  relation  of  surety  and  principal  ex- 
isted, the  admissions  of  the  principal  were 
competent  against  the  surety.  It  was  held 
that  the  declarations  of  the  principal  were 
admissible  only  when  part  of  the  res  geaice, 
and  admissions  made,  not  during  the  trans- 
action of  business,  but .  subsequently,  were 
not  competent.  Referring  to  cases  cited, 
the  court  said  (page  499,  65  N.  Y.) : 
'These  cases  all  hold  that  the  declara- 
tions of  the  principal  bind  the  surety  only 
when  they  are  part  of  the  rea  geatw,  in 
reference  to  which  the  surety  has  covenant- 
ed, but  that  his  subsequent  admissions,  not 
part  of  the  rea  geatcB,  do  not  bind  and  are 
not  competent  evidence  against  the  sure- 

ty." 

The  following  eases  quoted  from  are 
quite  similar  in  their  facts  to  the  instant 
case. 

In  Lee  ▼.  Brown,  21  Kan.  458,  at  page 
461,  the  court  said:  "This  admission  and 
settlement  were  after  the  default  of  Lee. 
These  matters  referred  to  past  occurrences; 
they  had  no  connection  with  the  acts  to 
which  they  related,  except  as  a  narrative 
or  admission  of  what  Lee  had  done  at  dates 
prior  thereto,  and  ought  not  to  have  been 
received  as  evidence,  so  as  to  bind  his  sure- 
ties; for  it  was  the  acts  of  Lee,  and  not 
his  admissions  or  declarations,  ifor  which 
his  sureties  were  bound." 

In  Ejiott  T.  Peterson,  125  Iowa,  404,  at 
page  407,  101  N.  W.  173,  it  is  said:  "The 
bond  was  not  to  be  responsible  for  any  dec- 
laration or  admissions  of  the  principal,  but 
for  his  conduct  only.  Hence  it  is  only 
hii  conduct  in  carrying  on  the  business, 
or  declarations  accompanying  his  acts 
while  so  engaged,  that  are  admissible  in 
evidence  against  his  surety." 

Wieder  v.  Union  Surety  &  G.  Co.  42  Misc. 
499,  86  N.  Y.  Supp.  105:  "The  rule  seems 
to  be  well  settled  that  a  party  holding  an 
indemnity  cAnnot  prove  the  loss  sustained 
by  him,  for  which  he  seeks  to  hold  the  sure- 
ty liable,  by  the  mere  admissions  or  state- 
ments of  the  principal.  The  declarations 
of  the  principal,  made  during  the  transac- 
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tion  of  the  business  for  which  the  surety 
is  bound,  so  as  to  become  part  of  the  rea 
geatcB,  are  competent  evidence  against  the 
surety;  but  his  declarations  subsequently 
made  are  not  competent.'" 

Trousdale  v.  Philips,  2  Swan,  384:  *^n 
order  to  make  the  declarations  and  state- 
ments of  the  principal  good  against  the 
surety,  in  these  kind  of  bonds,  they  must 
be  made  when  the  business  is  transacted, 
and  in  connection  with  it,  so  as  to  become 
a  part  of  the  rea  geatce.  They  can  be  ad- 
mitted on  no  other  principle.  The  surety 
is  bound  for  the  acts  and  conduct  gf  his 
principal,  and  not  for  what  he  may  say 
he  had  done." 

Shelby  ▼.  The  Governor,  2  Blackf.  289, 
page  290:  "On  the  trial,  the  plaintiff  in- 
troduced a  witness  to  prove  that  Weathers 
told  him  that  he  had  collected  the  money 
in  controversy,  ...  If  Weathers,  while 
officially  acting  in  relation  to  the  receipt 
of  this  money,  stated  that  he  had  received 
it,  such  statement  would  form  a  part  of  the 
rea  geatce,  and  would  be  evidence  to  prove 
the  act  of  receiving,  and  would  therefore 
be  admissible  against  his  sureties.  But 
declarations  made  by  him  at  any  subse- 
quent period  would  have  no  connection 
with  the  act,  and  could  not  be  introduced 
as  evidence  of  the  act,  so  as  to  bind  his 
sureties;  for  it  is  his  acts,  and  not  his 
admissions  or  declarations,  for  which  his 
sureties  are  bound." 

Union  Sav.  Asso.  ▼.  Edwards,  47  Mo. 
445,  at  page  449:  "Had  the  suit  been 
against  the  sureties  alone,  the  evidence 
would  have  been  clearly  inadmissible.  It 
is  not  within  the  power  of  the  principal, 
after  a  transaction  is  past  and  gone,  to 
make  admissions  to  the  detriment  of  his 
sureties."  To  the  same  effect  are  Blair  ▼. 
Perpetual  Ins.  Co.  10  Mo.  559,  47  Am.  Dec. 
129;  Eichhold  v.  Tiffany,  20  Misc.  681,  46 
N.  Y.  Supp.  534;  Ayer  v.  Getty,  46  Hun, 
287 ;  Wheeler  v.  State,  9  Heisk.  393 ;  Dobbs 
V.  Inferior  Ct.  Justices,  17  Ga.  624;  Bo- 
card  V.  State,  79  Ind.  270;  Lewis  v.  Lee 
County,  73  Ala.  148;  Chelmsford  Co.  v. 
Demarest,  7  Gray,  1;  Tenth  Nat.  Bank  v. 
Darragh,  3  Thomp.  k  C.  138. 

The  majority  opinion  endeavors  to  dis- 
tinguish the  instant  case  from  the  authori- 
ties cited,  upon  the  ground  that  the  agent 
was  obliged  to  account,  and  therefore  his 
admissions  as  to  correctness  of  the  account 
presented  to  him  by  the  agent  of  plaintiff, 
and  his  further  admissions  that  he  con- 
verted funds,  were  competent.  It  may  well 
be  that  the  reports  and  accounts  made  by 
the  agent,  Greene,  before  resignation  and 
in  the  course  of  his  employment,  were  com- 
petent, and  that,  if  such  reports  and  ac- 
counts had  shown  a  misappropriation  ^ 
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funds,  a  prima  facie  case  would  have  been 
made  against  the  defendant.  But  I  think 
it  clear  under  the  authorities  that  the  ad- 
missions supplementing  the  account  made 
after  the  reports  and  accounts  had  been 
made  were  no  part  of  the  res  geatcp;  hence 
not  competent  evidence  against  the  defend- 
ant surety.  Had  the  admissions  as  to  cor- 
rectness of  account  and  conversion  by  the 
agent  been  made  at  or  about  the  time  the 
reports  and  accounts  were  made,  and  while 
the  agent  was  in  the  discharge  of  such  em- 
ployment, doubtless  such  admissions  would 
have  been  competent  against  the  defendant 
as  part  of  the  res  gestce. 

The  admissions  must  be  contemporaneous 
with  the  act»  in  order  to  constitute  part 
of  the  res  gesice.  3  Wigmore,  Ev.  §§  1757, 
1772-1774,  and  1776,  and  cases  cited;  Stet- 
son V.  City  Bank,  2  Ohio  St.  167,  and  cases 
cited;  1  Greenl.  Ev.  §§  108,  110;  Shelby 
V.  The  Governor,  2  Blackf.  289;  Hotchkiss 
▼.  Lyon,  2  Blackf.  222;  Ward  v.  Suffield, 
6  Bing.  N.  C.  381,  7  Scott,  352,  2  Arnold, 
4,  8  L.  J.  C.  P.  N.  S.  207;  Evans  v.  Beat- 
tie,  5  Esp.  26;  Longenecker  v.  Hyde,  6 
Binn.  1;  Kamp  v.  Coxe  Bros.  &  Co.  122 
Wis.  206,   99  N.  W.  366. 

With  all  the  diligence  of  the  distinguish- 
ed counsel  for  respondent,  and  the  court, 
but  one  case  (Father  Matthew  Young  Men's 
Total  Abstinence  Benev.  Soc.  v.  Fitzwil- 
liam,  12  Mo.  App.  445)  is  cited  which  ap- 
pears to  support  the  majority  opinion.  I 
am  not  clear  that  that  case  is  authority 
for  the  majority  opinion  here.  It  is  true 
the  report  or  statement  was  made  after 
the  removal  fjrom  office  of  Fitzwilliam,  but 
the  statement  included  no  time  not  covered 
by  the  bond,  and  the  bond  provided  that 
such  a  statement  should  be  made  at  the 
expiration  of  the  term.  Besides  it  does 
not  appear  clearly  whether  the  statement 
was  made  from  records  properly  kept.  But, 
if  the  case  is  authority  for  the  majority 
opinion  in  the  instant  case,  in  my  opin- 
ion, it  is  unsupported  by  reason  or  au- 
thority, and  should  not  be  followed. 

The  other  authorities  cited  in  the  major- 
ity opinion  (Townsend  v.  Everett,  4  Ala. 
607,  approved  in  Lewis  v.  Lee  County,  73 
Ala.  148;  Jenness  v.  Black  Hawk,  2  Colo. 
578;  Wyche  V.  Myrick,  14  Ga.  584;  Doug- 
lass V.  Howland,  24  Wend.  35,  and  Wig- 
more,  Ev.  §  1077)  do  not  appear  to  add 
strength  to  the  opinion  of  the  court.  The 
point  in  Townsend  v.  Everett,  supra,  perti- 
nent, is  that  the  annual  statement  of  the 
county  treasurer,  which  by  law  he  was 
bound  to  make,  was  evidence  against  his 
surety.  On  page  611,  4  Ala.,  the  court 
says:  "We  do  not  consider  it  necessary 
in  this  case  to  go  into  the  inquiry  how  far 
the  surety  is  bound  by  the  declarations  of 
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f  the  principal,  made  in  reference  to  his  con- 
duct as  treasurer,  whilst  in  office,  as  he 
certainly  is  bound  by  those  acts  which,  aa 
treasurer  of  the  county,  his  principal  was 
bound  to  perform,  and  for  the  performance 
of  which  he  was  surety.  The  sinfnte  re- 
quires the  treasurer  to  account  with  the 
commissioners'  court  annually,  and,  upon 
his  resignation  or  removal  from  office,  to 
state  the  account,  and  deliver  the  money 
and  other  effects  of  the  county  to  his  suc- 
cessor, and  these  acts  when  done  are  as 
obligatory  on  the  surety  as  en  the  prin- 
cipal." 

Lewis  ▼.  Lee  County,  73  Ala.  148,  refer- 
red  to  in  the  majority  opinion  as  approving 
Townsend  v.  Everett,  4  Ala.  607,  is  a  strong 
case  in  support  of  this  dissent^  as  I  under- 
stand it. 

Jenness  v.  Black  Hawk,  2  Colo.  578,  in- 
volved the  question  of  declarations  of  a 
principal  in  an  o^cial  bond  as  evidence 
against  the  sureties,  when  made  in  the  per- 
formance of  some  official  act  or  duty  and 
in  reference  thereto.  The  court,  at  page 
586,  2  Colo.,  referring  to  a  case  of  declara- 
tions of  the  principal  in  an  official  bond, 
lays  down  the  doctrine  that  the  better  rule 
limits  the  operation  of  such  declarations 
against  sureties  to  the  case  in  which  they 
are  made,  in  the  performance  of  some  of- 
ficial act  or  duty  and  in  reference  thereto, 
an^  that  they  must  be  part  of  the  res 
gestw.  The  court  further  says  (page  586, 
2  Colo.) :  "The  sureties  obligate  them- 
selves to  be  answerable  for  what  the  prin- 
cipal does  in  his  office;  his  official  acts 
may  therefore  be  shown  to  charge  them; 
every  declaration,  accompanying  and  ex- 
planatory of  the  act,  is  part  of  it.-' 

Wyche  v.  Myrick  and  Douglass  ▼.  How- 
land,  supra,  contain  nothing  contrary  to 
the  general  rule  stated  in  this  dissent.  2 
Wigmore  on  Evidence,  §  1077,  treats,  among 
other  subjects,  of  principal  and  surety,  but 
I  find  nothing  in  it  contrary  to  the  rule 
laid  down  in  the  cases  heretofore  cited. 

Conceding  that  the  statement  of  account 
was  competent,  because  the  reports  from 
which  it  was  made  up  were  made  by  the 
agent,  Greene,  during  the  discharge  of  his 
duties,  such  statement  is  clearly  insuffi- 
cient .to  charge  Greene  with  larceny  or  em- 
bezzlement, because  the  evidence  is  undis- 
puted that  it  is  merely  a  report  of  the  busi- 
ness done  by  the  agent,  Greene,  and  not  of 
premiums  collected.  Under  the  conditions 
of  the  bond,  the  surety  was  only  liable  for 
larceny  or  embezzlement  of  the  agent,  and 
not  for  loss  otherwise  occurring;  therefore 
the  amount  of  premiums  appearing  upon 
the  account  stated  was  not  sufficient  to 
charge  Greene  with  larceny  or  embe«zle- 
Iment.     Travelers'   Ina.   Qo.  ?•   McConki^y 
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127  U.  S.  661,  32  L.  ed.  308,  8  Sup.  Ct 
Rep.  1360;  Germania  F.  Ins.  Co.  v.  Deck- 
ard,  3  Ind.  App.  361,  28  N.  E.  868;  Ly- 
coming F.  Infi.  Co.  V.  Schwenk,  95  Pa.  89, 
40  Am.  Rep.  629,  8  Mor.  Min.  Rep.  53; 
Gauch  V.  St.  Louis  Mut.  L.  Ins.  Co.  88 
111.  251,  30  Am.  Rep.  554;  Dupin  v.  Mu- 
tual Ins.  Co.  5  La.  Ann.  482;  Weidner  y. 
Standard  Life  &  Acci.  Ins.  Co.  130  Wis.  10, 
110  N.  W.  248. 

Therefore,  as  conceded  in  the  majority 
opinion,  the  admissions  of  Greene  after  his 
resignation,  charging  himself  with  conver- 
sion, were  necessary  to  make  a  case,  and 
these  admissions  being  incompetent,  no  case 
was  made.  I  think,  therefore,  the  judg- 
ment should  be  reversed. 

I  am  authorized  to  say  that  Mr.  Justice 
Tftmlin  concurs  in  the  foregoing  dissent. 

Petition  for  rehearing  denied^  October 
3,  191L 


IjOUisiana  supreme  court. 

PAUL  PALERMO,  Appt, 

V. 

ORLEANS  ICE  MANUFACTURING  COM- 
PANY. 

(130   La.   833,   58   So.   589.) 

Negligence  —  child  —  parent. 

1.  A  child  four  years  old  is  incapable  of 
committing  negligence.  A  parent  is  not 
negligent  in  permitting  his  child,  four  year3 
of  age,  to  be  on  the  sidewalk  adjoining  his 
residence. 

Same  —  dangerons  condition  —  injnry 
te  child. 

2.  Where  a  child  four  years  old  fell  into 
a  street  gutter  containing  hot  water  which 
had  flowed  from  the  defendant's  plant,  and 
was  painfully  burned,  the  defendant  will  be 
held  liable  in  damages,  where  the  evidence 
showed  that  the  water  and  steam  attracted 
the  curiosity  of  the  children  of  the  vicinity, 
and  that  the  defendant's  watclunan  at  the 
gutter  left  his  post  before  the  accident 
happened  to  the  cnild. 

(May  6,  1912.) 

Headnotes  by  Land,  J. 


APPEAL  by  plaintiff  from  a  judgment 
of  the  Civil  District  Court  for  the 
Parish  of  Orleans  in  defendant's  favor  in 
an  action  brought  to  recover  damages  for 
personal  injuries  to  plaintiff's  minor  son 
alleged  to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Foster,  Milling,  Brian,  A 
Saal,  for  appellant: 

Whoever  does  anything  in  or  immediate- 
ly adjacent  to  the  public  street,  calculated 
to  attract  childron  of  the  vicinity  into  a 
danger  which  they  cannot  appreciate,  owes 
the  duty  of  protecting  them  by  suitably 
guarding  the  source  of  danger. 

Indianapolis  v.  Emmelman,  108  Ind.  530, 
58  Am.  Rep.  65,  9  N.  E.  155. 

Plaintiff  is  entitled  to  recover  damages 
for  the  injury  inflicted. 

Westerfleld  ▼.  Levis  Bros.  43  La.  Ann.  63, 
9  So.  52. 

Mr.  Philip  J.  Patorno  for  appellee. 

Land,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  brought  by  the  father  and 
natural  tutor  to  recover  damages  for  per- 
sonal injuries  sustained  by  his  minor  son, 
Pascal,  a  child  four  years  of  age  at  the 
time  of  the  accident. 

On  March  25,  1909,  Pascal  fell  into  an 
open  gutter  on  Hospital  street,  which  at  the 
time  contained  hot  water  which  had  flowed 
from  the  plant  of  the  defendant  company  lo- 
cated on  the  same  street.  The  boy  was 
scalded  and  burned  on  the  left  side  of  his 
body  from  his  neck  downwards. 

The  first  defense  is  that  one  of  the  bolts 
of  the  defendant's  boiler  blew  out,  and  the 
hot  water  escaped  through  the  opening  and 
flowed  into  the  gutter,  without  fault  or  neg- 
ligence on  the  part  of  the  defendant.  The 
next  defense  is  that  the  defendant  used  due 
diligence  in  warning  children  in  the  street 
of  the  presence  of  hot  water  in  the  gut- 
ters, and  lastly  contributory  n^ligenoe  is 
pleaded. 

There  was  judgment  in  favor  of  the  de- 
fendant, and  the  plaintiff  has  appealed. 

In   his   opinion   the   jtldge   a   quo   said: 


Note. —  For  contributory  negligence  of 
parent  or  custodian  of  child  as  bar  to  an 
action  by  child  for  negligent  injuries,  see 
note  to  Chicago  City  R.  Co.  v.  Wilcox,  21 
L.R.A.  76,  and  Neff  ▼.  Cameron,  18  L.R.A. 
(N.S.)  320,  and  later  cases  Blossom  Oil  & 
Cotton  Co.  V.  Poteet,  35  L.R.A.(N.S.)  449. 
For  contributory  negligence  of  parent  as 
bar  to  action  by  parent  or  administrator  for 
death  of  child  non  sui  juris,  see  notes  to 
Vinnette  v.  Northern  P.  R.  Co.  18  L.R.A. 
(N.S.)  328,  and  Nashville  Lumber  Co.  ▼. 
Busbee,  38  L.R.A.(N.S.)   754. 

As  to  liability  for  turning  steam  or  other 
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dangerous  vapors  or  gases  into  sewer,  aee 
note  to  Smith  v.  Edison  Electric  Illumiuat- 
ing  Co.  15  L.R.A.(N.S.)  957. ' 

Generally,  as  to  liability  for  escape  of  wa- 
ter stored  on  premises,  see  notes  to  Brennan 
Constr.  Co.  v.  Cumberland,  15  L.R.A.  (N.S.) 
541,  and  Weaver  Mercantile  Co.  v.  Thur- 
mond, 33  L.R.A.(N.S.)    1061. 

Gtenerally,  as  to  duty  toward  children  iti 
respect  of  obstructions  or  defects  in  street, 
see  notes  to  Gibson  v.  Huntington,  22  L.R.A. 
561;  Newport  News  &  O.  P.  R.  &  Electric 
Co.  V.  Clark,  6  L.R.A.(N.S.)  905;  and  Town- 
ley  v.  Huntington,  34  L,R.A.(N.S.)  118, 
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'The  proof  is  that  defendants,  in  order  to 
keep  the  hot  water  of  their  ice  factory  out 
of  the  street  gutter,  had  installed  a  large 
underground  pipe  for  the  harmless  escape 
of  the  hot  water,  long  prior  to  this  acci- 
dent>  and  that  on  the  day  of  the  child's  in- 
jury a  tube  of  their  boiler,  without  any  neg- 
ligence on  defendant's  part,  had  exploded, 
and  from  its  broken  or  blowed-out  part  the 
hot  water  ran  into  the  street  gutter.  It 
also  appears  that  at  once  defendants  turned 
a  stream  of  cold  water  into  the  escaping 
hot  water  to  cool  it,  and  make  it  harm- 
leas,  and  that  defendants  also  put  a  dam 
across  the  gutter  to  force  the  water  to- 
wards the  swamp,  and  also  stationed  a 
man  at  the  gutter  to  warn  the  chilldren 
of  a  near-by  school,  who  left  his  post  after 
the  children  were  called  into  the  school- 
house,  and  also  diligently  went  to  work  to 
repair  the  boiler  and  stop  the  escaping  hot 
water.  I  find  no  negligence  on  defendant's 
part  in  all  this;  but,  even  if  there  had  been, 
how  could  defendants,  with  the  accident  to 
the  boiler  happening  all  of  a  sudden,  antici- 
pate or  expect  that  plaintiff's  child  of  ten- 
der years  would  be  allowed  by  its  parents 
to  wander  on  the  streets,  or  that  it  would 
manage  to  get  into  the  street  gutter?" 

The  law  of  the  case  is  thus  stated  by  the 
judge  a  quo:  "That  doctrine  is  that  in 
order  to  Wr^rant  the  finding  that  negligence 
is  the  proximate  cause  of  the  injury,  it 
must  appear  that  the  injury  was  the  nat- 
ural consequence  of  the  negligence,  and 
that  the  defendants  ought  to  have  antici- 
pated or  foreseen  or  expected  it,  in  the  light 
of  the  attending  circumstances." 

The  statement  of  facts  made  by  the  judge 
a  quo  shows  that,  when  the  hot  water  com- 
menced flowing  into  the  gutter,  the  defend- 
ant's agents  did  anticipate  or  foresee  that 
children  in  the  street  might  be  injured  by 
coming  in  contact  with  the  hot  water,  and 
stationed  a  man  at  the  gutter  to  warn  the 
children  of  a  near-by  school.  The  judge  a 
quo  found  that  this  man  left  his  post  after 
giving  said  warning.  As  the  hot  water  con- 
tinued to  flow  for  an  hour  or  more,  a  guard 
should  have  been  kept  at  the  gutter  until 
the  danger  had  passed.  If  a  man  was  sta- 
tioned at  the  gutter  to  warn  children,  and 
he  deserted  his  post,  the  defendant  is  liable 
for  his  negligence. 

The  hot  water  and  steam  in  the  gutter 
was  a  dangerous  agency  in  a  public  place, 
forbidden  by  ordinance  of  the  city  of  New 
Orleans;  and  defendant  knew  that  it  was 
likely  to  attract  children.  According  to  de- 
fense witnesses,  the  hot  water  and  steam 
did  attract  children,  who  were  warned  and 
driven  away.  Defendant  was  negligent  in 
not  taking  proper  precautions  to  prevent 
other  children  from  coming  in  contact  with 
40  L.R,A.(N.S.) 


the  hot  water.  A  watchman  at  the  gutter 
would  have  probably  prevented  the  injoiy 
of  plaintiff's  son. 

On  principle  there  is  no  difference  be- 
tween hot  water  and  a  dangerous  machine 
left  unguarded  in  a  public  place.  As  to  a 
dangerous  machine,  see  Westerfield  v.  Levis 
Bros.  43  La.  Ann.  63,  0  So.  62.  In  this  case 
it  was  said:  "The  machine  was  in  a  public 
place,  on  a  public  street  in  close  proximity 
to  the  yard  of  the  plaintiffs.  It  was  left 
exposed,  unguarded,  and  unsecured.  The 
child  Richard  was  of  that  tender  age  [five 
years]  when  childish  instincts  are  probably 
at  their  fullest  intensity." 

Practically  no  cases  are  found  which  hold 
that  a  child  under  six  years  of  age  can  be 
charged  with  negligence.    29  Cyc  538. 

We  are  responsible  for  the  damage  caused 
by  "the  things  we  have  in  our  custody." 
Civil  Code,  art.  2317.  This  rule  has  been 
applied  to  the  explosion  of  a  part  of  an 
electrical  apparatus.  Yates  v.  Southwestern 
Brush  Electric  Light  A;  P.  Co.  40  La.  Ann. 
467,  4  So.  250.  In  that  case  the  owner 
was  negligent  in  not  keeping  the  apparatus 
in  proper  condition  of  repair. 

In  IJie  case  at  bar,  the  defendant,  if  not 
negligent,  quoad  the  blowing  out  pf  the 
bolt,  or  the  flow  of  the  hot  water  into  the 
street,  was  negligent  in  not  keeping  a 
watchman  at  the  gutter  until  the  danger  to 
children  had  ceased. 

The  child  was  painfully  but  not  seriously 
burned,  and  recovered  in  a  short  time.  We 
assess  the  damages  at  $300. 

It  is  therefore  ordered  that  the  judgment 
below  be  reversed,  and  it  is  now  ordered 
that  the  plaintiff  do  have  and  recover  of  the 
defendant  the  sum  of  $300,  with  legal  inter- 
est thereon  from  this  date,  and  costs  in  both 
courts. 


TEXAS  SUPREME  COURT. 

L.  C.  HILL,  Plff.  in  Err., 

V. 

H.  C.  HOELDTKE. 

'(—  Tex.  — ,  142  S.  W.  871.)' 

Fraud  —  sale  of  real  estate  —  material- 
ity. 

1.  The  question  of  fraud  in  falsely  repre- 
senting to  a  purchaser  of  real  estate  that 
a  lien  note  on  the  property  had  been  paid 

Note. '^  Rescission  of  purchase  of  real 
estate  as  affecting  assumption  of 
mortgage  or  lien  thereon. 

As  to  the  effect  upon  the  mortgagor's  ob- 
ligation of  a  modification  iJetween  the  mort- 
gagee and  the  subsequent  grantee,  see  note 
to  Fanning  v.  Murphy,  4  L.R.A.(N.S.)  666. 

There  is  a  direct  conflict  among  the  cases 
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becomes  immaterial  if,  without  notice  of 
its  continued  exlBtenoe,  the  parties  agree  to 
rescind  the  contract. 

Ck>ntract  —  rescission  —  nndisooTered 
fraud  —  reparation, 

2.  One  who,  upon  contracting  to  purchase 
real  estate  and  assume  payment  of  the 
vendor's  liens  thereon  as  part  of  the  consid- 
eration, is  misled  by  a  false  statement  that 
a  particular  lien  note  has  been  paid,  can- 
not avoid  liability  on  his  undertaking  to 
pay  such  liens  because  of  the  misrepresen- 
tation, if,  before  he  discovers  it,  the  note 
has  been  canceled. 

Statute  of  frauds  —  promise  to  pay  lien 
notes  —  necessity  of  writing:. 

3.  The  promise  to  pay  outstanding  lien 
notes  as  part  of  the  purchase  price  of  real 
estate  ia  not  within  the  statute  of  frauds. 


Tendor  and  purchaser  —  acceptance  of 
•promise  to  pay  vendor's  lien  «  right 
to  rescind* 

4.  Acceptance  by  one  holding  a  vendor's 
lien  on  real  estate,  of  the  promise  of  a  sec- 
ond vendee  to  satisfy  the  lien  as  part  of  the 
consideration  which  he  is  to  pay  the  original 
vendee  for  the  property,  deprives  the  parties 
to  the  second  sale  contract  of  the  power  to 
rescind  it  so  as  to  relieve  the  second  vendee 
of  his  liability,  without  the  assent  of  the 
original  vendor,  although  such  vendee  had 
no  notice  of  the  acceptance. 

(January  24,  1912.) 

ERROR  to  the  Court  of  Civil  Appeals 
for   the   Sixth   Supreme   Judicial    Dis- 
trict to  review  a  judgment  reversing  a  judg- 


on  the  question  as  to  the  effect  of  a  rescis- 
sion of  the  purchase  of  real  estate  or  the 
contract  by  the  purchaser  to  assume  and 
pay  a  mortgage,  upon  the  assumption  of 
tlie  mortgage  or  lien.  This  conflict,  as  a 
general  rule,  arises  from  different  views 
which  the  courts  entertain  as  to  the  nature 
and  character  of  a  promise  by  a  grantee  of 
land  who  assumes  and  agrees  to  pay  a  mort- 
gage thereon.  In  many  jurisdictions  such 
a  promise  is  regarded  as  primarily  for  the 
benefit  of  the  mortgagor,  and  the  right  of 
the  mortgagee  to  claim  thereunder  is  said 
to  be  an  equitable  right  and  subject  to  be 
defeated,  prior  to  acceptance,  by  a  bona  fide 
rescission  of  the  contract  by  the  inunediate 
parties  thereto.  The  same  result  is  reached 
m  other  jurisdictions  by  regarding  the  con- 
tract as  a  covenant,  and  applying  the  rule 
that  any  right  of  action  thereon  by  a  third 
person  must  be  derived  from  the  covenantee. 
On  the  other  hand,  in  other  jurisdictions 
such  a  contract  is  regarded  as  directly  for 
the  benefit  of  the  mortgagee,  and,  since  it 
is  for  his  benefit,  his  acceptance  is  assumed, 
and  the  right  of  the  immediate  parties  by 
any  subsequent  agreement  to  affect  the  lia- 
bility of  the  grantee  under  this  contract  is 
denied.  In  other  jurisdictions  the  same 
result  is  reached,  but  by  application  of  the 
rule  of  practice  authorizing  the  person  for 
whose  benefit  a  promise  is  made  to  maintain 
an  action  directly  against  the  promisor  to 
enforce  the  same.  This  right  of  action  is 
said  to  accrue  upon  the  making  of  the  prom- 
ise, and  hence  not  to  be  subject  to  rescission 
or  alteration  by  any  subsequent  agreement 
between  the  immediate  parties  thereto. 

Rule  that  contract  is  not  subject  to  rescis- 
sion. 

In  Bay  ▼.  Williams,  112  111.  91,  64  Am. 
Rep.  209,  1  N.  E.  340,  the  doctrine  is  as- 
serted that  the  assumption  of  a  mortgage 
by  the  purchaser  of  land  inures  to  the  bene- 
fit of  the  mortgagee,  for  whose  benefit  it  is 
made,  and  the  right  to  sue  is  vested  in  him 
by  force  of  the  agreement  itself,  and  his  ex- 
press assent  to  the  agreement  is  not  essen- 
tial to  his  right  to  avail  himself  of  its  bene- 
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fits.  The  promise  vests  him  with  an  imme- 
diate interest  and  right  to  the  same  extent 
as  though  the  contract  had  been  directly 
with  him;  hence  the  mortgagor  who  pro- 
cures the  promise  has  no  legal  right  to  re- 
lease or  discharge  the  grantee  from  his  lii^ 
biiity  thereunder  to  the  mortgagee. 

lliis  is  also  the  doctrine  of  Starbird  v 
Cranston,  24  Colo.  20,  48  Pac.  652,  which 
holds  that  since  such  an  assumption  clause 
in  a  deed  imposes  an  obligation  upon  the 
grantee,  primarily  for  the  benefit  of  tb» 
mortgagee,  and  not  for  the  indemnity  of  the 
grantor,  by  accepting  the  deed,  the  grantee 
becomes  effectively  bound  by  the  obliga- 
tion, and  an  immediate  right  to  enforce  it 
is  vested  in  the  mortgagee,  and  this  right 
cannot  be  devested  without  his  consent. 

Although  the  case  is  not  in  point  as  to  the 
facts  it  is  asserted  in  Fanning  v.  Murphy, 
126  Wis.  538,  4  L.R.A.(N.S.)  666,  110  Am. 
St.  Rep.  946,  105  N.  W.  1056,  5  Ann.  Cas. 
435,  that  such  an  agreement  will  create  a 
privity  enabling  the  mortgagee  to  enforce 
by  an  action  at  law  the  promise  made  for 
his  benefit,  and  his  status  as  regards  the 
promisor  cannot,  after  the  happening  of  the 
transaction  creating  it,  be  changed  without 
his  consent;  and  the  court  cites  with  ap- 
proval Tweeddale  .▼.  Tweeddale,  116  Wis. 
517,  61  L.R.A.  509,  96  Am.  St.  Rep.  1003, 
93  N.  W.  440,  which  asserts  and  applies  thit 
doctrine  to  a  case  not  in  point  as  to  the 
facts. 

In  Gifford  v.  Corrigan,  117  N.  Y.  257, 
6  L.R.A.  610,  15  Am.  St.  Rep.  508,  2*2  N.  E. 
756  (cited  in  the  opinion  in  Hall  v. 
Hoeldtke),  it  is  asserted  that  this  equitable 
right  to  hold  the  grantee  upon  his  assump- 
tion is  created  and  becomes  vested  in  the 
holder  of  the  encumbrance  when  the  situa- 
tion is  created  out  of  which  equity  is  born. 
The  court  remarks  that  "if  it  be  possi- 
ble to  adjourn  it  to  a  later  period,  it  miist 
certainly  attach  when  the  creditor  asserts 
his  right  to  it,  and  notifies  the  other  party 
pf  his  intention  to  rely  upon  it.  As  a  right, 
founded  upon  the  equity  of  the  statute,  it 
must  have  come  into  beine  before  the  fore- 
closure suit  was  commenced,  for  the  permis- 
sion reads,  'any  person  who  is  liable  to  the 
43 
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ment  of  the  District  court  for  Fannin  Coun- 
ty in  favor  of  defendant  Hill,  but  against 
the  other  defendants,  in  an  action  brought 
to  foreclose  a  vendor's  lien,  and  to  recover 
on  a  note  given  for  a  part  of  the  purchase 
price  of  certain  real    estate.    Affirmed- 

The  facts  are  stated  in  the  opinion. 

Messrs.  McGrady  &  Mc31ahoii,  for 
plaintiff  in  error: 

The  assumption  of  liability  having  been 
on  the  false  assurance  that  the  prior  lien 
was  paid,  no  recovery  can  be  had  on  it. 

Green  ▼.  Chandler,  25  Tex.  148;  Drury 
V.  Hayden,  111  U.  S.  223,  28  L.  ed.  408, 
4  Sup.  Ct.  Rep.  405;  Merritt  ▼.  Robinson, 
35  Ark.  483;  Woods  v.  North,  6  Humph. 
309,  44  Am.  Dec.  312;  Topp  v.  White, 
32  Heisk.  166;  Crawford  ¥•  Keebler,  5  Lea, 


547;   Kiefer  ▼.  Rogers,  19  Minn.  32,  6iL 
*14. 

On  petition  for  rehearing. 

Not  having  been  notified  of  the  accept- 
ance of  the  promise,  and  having  rescinded 
the  trade,  and  made  a  contract  with  Mc- 
Leary  for  a  valuable  consideration,  and 
parted  with  things  of  value,  and  changed 
his  legal  status  with  reference  to  the  prop- 
erty, such  release  by  McLeary  operated  to 
release  and  discharge  Hill  from  any  lia- 
bility upon  said  notes. 

Ward  V.  Green,  88  Tex.  177,  30  S.  W. 
864;  A.  F.  Shapleigh  Hardware  Co.  v. 
Wells,  90  Tex.  110,  59  Am.  St.  Rep.  783, 
37  S.  W.  411;  Dalton  v.  Rainey,  75  Tex. 
516,  13  S.  W.  34;  Shepherd  v.  May,  115 
U.  S.  505,  29  L.  ed.  456,  6  Sup.  Ct.  Rep. 


Elaintiff  for  the  payment  of  the  debt  secured 
y  the  mortgage  may  be  made  a  defendant 
in  the  action.'  His  liability  must  precede 
the  commencement  of  the  action.  It  must 
exist  as  a  condition  of  his  being  sued  at  all ; 
and  so,  assuming  that  this  action  can  be 
maintained  against  him  upon  his  promise, 
the  right  of  action  must  have  arisen  at 
once  upon  the  delivery  of  the  deed,  or,  at  the 
latest,  when  the  promise  came  to  the  knowl- 
edge of  the  creditor,  and  he  assented  to 
and  adopted  it."  The  court,  however,  ex- 
pressly reserves  the  question  whether  in  the 
interval  between  the  making  of  the  con- 
tract and  the  acceptance  and  adoption  of  it 
by  the  mortgagee  it  was  revocable  without 
his  assent,  and  it  is  pointed  out  that  the 
case  before  the  court  involves  only  the 
question  whether  such  a  contract  is  revoca- 
ble after  it  has  come  to  the  knowledge  of  the 
mortgagee  and  he  has  assented  to  it  and 
adopted  it  as  a  security  for  his  benefit."  For 
other  cases  see  infra,  ''right  to  rescind  after 
acceptance." 

Rule  that  contract  is  subject  to  rescission 
prior  to  actual  acceptance  by  mortgagee. 

In  New  Jersey  the  rule  obtains  that  a 
covenant  by  a  grantee  of  the  mortgaged 
premises  to  pay  the  mortgage  debt  is  a  con- 
tract with  his  grantee  for  his  indemnity  on- 
ly, and  mav  be  released  and  discharged  by 
him,  and  the  immediate  parties  to  such  a 
contract  may  abandon  it  and  mutually  re- 
lease each  other  from  its  performance,  re- 
gardless of  the  encumbrancer's  interests,  un- 
less the  grantor  and  grantee,  with  knowl- 
edge that  he  was  relying  on  the  contract, 
suffer  the  encumbrancer  to  put  himself  in  a 
position  from  which  he  cannot  retreat  with- 
out loss  in  case  the  contract  is  not  per- 
formed. Crowell  V.  Currier,  27  N.  J.  Eq. 
152;  Youngs  v.  Trustees  of  Public  Schools, 
31  N.  J.  Eq.  290;  O'Neill  v.  Clark,  33  N.  J. 
En.  444. 

This  doctrine  is  thus  stated  in  Green  t. 
Stone,  54  N.  J.  Eq.  387,  55  Am.  St.  Rep. 
577,  34  Atl.  1099,  "A  deed  inter  paries 
whereby  an  estate  is  conveyed,  if  accepted 
by  the  granff^e,  is  in  legal  effect  the  deed  of 
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both  parties,  and  a  stipulation  in  such  a 
deed  by  the  grantee,  that  he  will  assume 
and  pay  a  debt  secured  by  a  mortgage  on 
the  premises  for  the  payment  of  which  the 
grantor  is  personally  liable,  is  a  contract 
by  the  grantee  with  the  grantor  to  pay  the 
mortgage  debt,— especially  where  the  mort- 
gage debt  is  computed  as  part  of  the  con- 
sideration money  for  the  conveyance.  Thia 
contract  is  with  the  grantor  for  his  indem- 
nity, and  the  obligation  of  the  grantee  to 
pay  the  debt  inures  in  equity  for  the  bene- 
fit of  the  mortgagee,  and  he  may  enforce 
it  against  the  grantee  to  the  extent  of  the 
unpaid  part  of  the  mortgage  debt  remaining 
due  after  the  proceeds  of  the  mortgaged  es- 
tate have  been  applied  thereon.  The  prin- 
ciple on  wliich  the  mortgagee  in  such  cases 
is  entitled  to  enforce  the  obligation  of  the 
grantee  is  that,  by  the  acceptance  of  a  deed 
containing  an  assumption  of  the  mortgage 
debt,  the  grantee  becomes  the  principal  debt- 
or; the  liability  of  the  grantor  as  between 
the  parties  being  that  of  a  surety  only;  and 
by  a  well-settled  doctrine  of  equity  the  mort- 
gagee as  a  creditor  may,  by  way  of  subroga- 
tion, have  the  benefit  of  all  collateral 
obligations  which  a. person  standing  in  the 
situation  of  a  surety  for  another  holds  for 
his  indemnity.  The  contract,  being  with  the 
grantor  for  his  indemnity,  may  be  released 
or  discharged  by  him  at  any  time  before  the 
mortgagee  proceeds  to  enforce  his  rights 
against  the  grantee;  but  if  at  the  time  suit 
is  brought  by  him  the  obligation  of  the 
grantee  to  pay  the  mortgage  debt  is  in  ex- 
istence undischarged,  his  remedy  against 
the  grantee  is  complete." 

The  doctrine  asserted  in  the  New  Jersey 
decisions  is  also  the  rule  in  Kentucky,  Jones 
V.  Higgins,  80  Ky.  409,  and  Colvin  v.  Newell, 
8  Ky.  L.  Rep.  959,  holding  that  where  the 
vendee  as  part  consideration  for  land  agrees 
to  pay  a  mortgage  thereon  the  promise  is 
for  the  benefit  of  the  mortgagee,  but  it  may 
be  rescinded  by  the  parties  who  made  it  at 
any  time  before  the  mortgagee  has  asserted 
any  rights  thereunder. 

This  is  also  the  rule  in  Indiana;  Berk- 
shire L.  Ins.  Co.  V.  Hutchings,  100  Ind.  496, 
holding  that  while  the  relation  between  the 
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119;  Laing  ▼.  Byrne,  84  N.  J.  Eq.  52; 
Growell  ▼.  Hospital  of  8t.  Barnabas,  27 
N.  J.  Eq.  650;  O'NeiU  ▼.  Clark,  83  N.  J. 
Eq.  444;  Keller  v.  Ashford,  133  U.  S. 
610,  33  L.  ed.  667,  10  Sup.  Ct.  Kep.  494* 
Loeb  V.  Willis,  100  N.  Y.  231,  3  N.  E.  177; 
Bull  V.  Titsworth,  29  N.  J.  Eq.  73. 

In  the  absence  of  innocent  purchaser  or 
estoppel,  certainly  plaintiff's  occupy  no  bet- 
ter or  different  position  than  McLeary. 

Belt  v.  Kaguet,  27  Tex.  478;  Bass  v. 
Peevey,  22  Tex.  296;  Hudson  ▼.  Morriss,  55 
Tex.  606;  Dunning  ▼.  Leavitt,  85  N.  Y. 
30,  39  Am.  Rep.  617;  Ellis  ▼.  Harrison,  104 
Mo.  270,  16  S.  W.  200. 

It  is  not  the  law  that  Hill  must  turn 
back  to  McLeary  what  he  had  received, 
before  he  ccn  defend  against  fraud. 


Culbertson  ▼.  Blanchard,  79  Tex.  492, 
15  8.  W.  700;  Jones  v.  Philips,  59  Tex. 
612;  Johnston  v.  Loop,  2  Tex.  335;  Wall 
V.  Clountz,  26  Tex.  Civ.  App.  348,  63  S.  W. 
941;  Green  v.  Chandler,  25  Tex.  160; 
Oppenheimer  v.  Halff,  63  Tex.  412,  4  S.  W. 
562. 

The  fraud  was  sufficient  to  warrant  re- 
scission, although  the  lien  was  subsequently 
removed. 

Stewart  v.  Lester,  49  Hun,  58,  1  N.  Y. 
Supp.  699;  MacLaren  v.  Cochran,  44  Minn. 
265,  46  N.  W.  408;  Harlow  v.  LaBrum,  151 
N.  Y.  278,  45  N.  E.  859;  Stevenson  v. 
Marble,  84  Fed.  23;  Buchanan  v.  Burnett, 
102  Tex.  492,  132  Am.  St.  Bep.  900,  119 
S.  W.  1141;  Thomas  v.  Coultas,  76  111. 
493;    Merritt   v.    Robinson,    35    Ark.   483; 


mortgagor  and  the  grantee  who  has  assumed 
and  agreed  to  pay  the  mortgage  debt  re- 
mains unchanged  by  acceptance  by  the  mort- 
gagee, the  relation  between  the  mortgagor 
and  grantee  may  be  terminated  by  a  bona 
fide  rescission  of  their  contract,  and  the  case 
then  becomes  the  same  as  if  no  such  con- 
tract ever  existed,  and  in  such  event  the 
right  of  the  mortgagee  as  against  the 
grantee  will  no  longer  exist. 

And  see  Huffman  v.  Western  Mortg.  & 
Invest.  Co.  13  Tex.  Civ.  App.  169,  36  S.  W. 
306,  holding  that  where  the  parties  to  a 
conveyance  of  land  rescind  the  conveyance, 
a  contemporaneous  release  by  the  grantor  of 
the  grantee  upon  his  agreement  to  pay  a 
mortgage  upon  the  land  is  valid  as  against 
the  mortgagee,  who  has  not  yet  accepted  the 
grantee  as  his  debtor. 

On  the  theory  that  it  is  a  general  rule  of 
chancery  that,  as  to  strangers  to  a  con- 
tract, parties  may  at  their  pleasure  aban- 
don it  and  mutually  release  each  other  from 
its  performance,  it  has  been  held  that  the 
grantee  of  land  is  not  liable  upon  his  prom- 
ise to  assume  and  pay  a  mortgage  upon  the 
land,  where  the  grantor  and  grantee  there- 
after rescind  the  conveyance,  including  such 
agreement,  before  any  action  by  the  mort-. 
gagee  has  been  commenced  to  foreclose  the 
mortgage.  Biddel  v.  Brizzolara,  64  Cal. 
354,  30  Pac.  609. 

Effect  of  extrinsic  circumstances  or  charac- 
ter of  contract. 

The  assumption  by  the  grantee,  of  a 
mortgage  upon  the  land  conveyed  to  him, 
although  incorporated  in  the  deed  of  con- 
veyance, does  not  render  him  liable  thereon 
to  the  mortgagee  where  by  a  collateral 
agreement  the  grantor  agrees  to  pay  a  por- 
tion of  the  mortgage  indebtedness,  and  it 
is  further  stipulated  that  if  he  fails  to  do 
so  the  grantee  shall  not  be  liable  upon  his 
contract  of  assumption,  and  the  grantor  in 
fact  makes  default  in  making^  the  payment 
aecordiTvqr  to  his  contract.  Flagg  v.Mun- 
gsr,  9  N.  Y.  483. 

On  t>»i8  point,  in  Keller  ▼.  Ashford,  133 
U.  S.  610,  33  L.  ed.  667,  10  Sup.  Ct.  Rep. 
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694,  the  court  quotes  with  approval  from 
Crowell  V.  Hospital  of  St.  Barnabas,  27  N. 
J.  Eq.  650,  that,  although  "the  assumption 
of  the  mortgage  debt  by  the  subsequent  pur- 
chaser is  absolute  and  unqualified  in  the 
deed  of  conveyance,  it  will  be  controlled  by 
a  collateral  contract  made  between  him 
and  his  grantor  which  is  not  embodied  in 
the  deed."  This  doctrine  seems  also  to  be 
recognized  in  Elliott  v.  Sackett,  108  U.  S. 
132,  27  L.  ed.  678,  2  Sup.  Ct  Rep.  375,  and 
Drury  v.  Hayden,  111  U.  8.  223,  28  L.  ed. 
408,  4  Sup.  Ct.  Rep.  405,  holding  that  a 
mortgagee  has  no  greater  right  than  has 
the  mortgagor  against  the  purchaser  of  the 
mortgaged  premises  who  agrees  to  pay  the 
mortgage,  and  therefore  cannot  object  to 
the  release  by  the  mortgagor  of  such  an 
agreement  when  inserted  in  the  deed  by  mis- 
take. The  pertinency  of  these  later  deci- 
sions is  made  n^anifest  by  the  reasoning  of 
the  court  in  Jones  v.  Higgins,  80  Ky.  409, 
wherein  the  court  says  that  the  law  im- 
plies a  promise  in  such  a  case  by  the  pur- 
chaser to  pay  the  mortgage  debt,  but  smce 
there  is  no  actual  privity  of  contract  be- 
tween the  latter  -and  the  mortgagee  the 
agreement  may  be  canceled  by  the  act  of 
the  parties  making  it  before  acceptance  by 
the  mortgagee  for  whose  benefit  it  is  made; 
henoe  there  is  no  reason  why  the  parties 
making  the  contract  should  not  be  allowed 
to  speak  as  to  its  terms,  and  their  action 
with  reference  to  it  before  its  acceptance  is 
binding  upon  the  mortgagee. 

A  person  assuming  the  encumbrance  may 
defend  an  action  by  the  holder  of  the  en- 
cumbrance against  him,  based  on  the  con- 
tract of  assumption,  by  showing  either  an 
entire  or  partial  failure  of  consideration  of 
the  contract;  and  he  may  establish  any  de- 
fense, complete  or  partial,  as  against  the 
holder  of  the  encumoranoe,  which  he  could 
have  interposed  to  an  action  brought  hv  his* 
grantor.  Loeb  ▼.  Willis,  100  N.  Y.  231,  3 
N.  E.  177. 

A  grantee  is  not  liable  to  a  mortfi^agee 
upon  an  agreement  contained  in  a  deed  of 
the  land  mortgaged,  by  which  the  grantee 
assumed  such  mortgage  as  part  of  the  con« 
sideration,  where  the  deed  was  in  fact  exe- 
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McLain  ▼.  Parker,  229  Mo.  68,  129  S.  W. 
504;  Navarre  Pub.  Co.  y.  Fishburn,  2  Posey, 
Unrep.  Cas.  (Tex.)  596;  State  v.  Snyder, 
66  Tex.  696,  18  S.  W.  106;  Terrill  v.  De- 
witt,  20  Tex.  260;  McCarty  v.  Moorer,  50 
Tex.  287;  Clay  ▼.  Hart,  49  Tex.  436. 

Messrs.  J.  W.  Gross  and  G.  W.  Wells 
for  defendants  in  error: 

Plaintiffs  having  accepted  tbe  assumption 
and  promised  to  pay  the  notes,  the  court 
should  have  rendered  judgment  thereon  in 
their  favor. 

Hill  ▼.  Hoeldtke,  54  Tex.  Civ.  App.  201, 
117  8.  W.  217;  Morrison  v.  Barry,  10  Tex. 
Civ.  App.  22,  30  S.  W.  376;  Huffman  v. 
Western  Mortg.  k  Invest.  Co.  13  Tex.  Civ. 
App.  169,  36  S.  W.  306;  Patterson  v. 
Tuttle,  —  Tex.  Civ.  App.  — ,  27  S.  W. 
758;  Mays  v.  Sanders,  —  Tex.  Civ.  App. 
— ,  36  S.  W.  108;  Wingate  v.  People's 
Bldg.  k  L.  Sav.  Asso.  15  Tex.  Civ.  App. 
416,  39  S.  W.  999;  Smith  v.  Farmers'  Loan 
&  T.  Co.  21  Tex.  Civ.  App.  170,  61  S.  W. 
617;  Davis  v.  Calloway,  30  Ind.  112,  95  Am. 
Dec.  671;  Keller  v.  Ashford,  133  U.  S.  610, 
33  L.  ed.  667,  10  Sup.  Ct.  Rep.  494. 


The  plaintiff  Hill,  having  failed  to  re- 
turn, or  offer  to  return,  the  entire  con- 
sider at  ion  received  by  him  under  the  con- 
tract which  he  seeks  to  rescind  and  to 
avoid,  is  not  entitled  to  such  relief. 

Folts  V.  Ferguson,  77  Tex.  301,  13  8.  W. 
1037;  Chancy  v.  Coleman,  77  Tex.  100, 
13  S.  W.  860;  9  Cyc  437,  438;  6  Cyc.  306. 

The  representations  are  immaterial,  and 
afford  no  sufficient  ground  for  avoiding  the 
contract,  because  the  plaintiff  in  error  sus- 
tained no  pecuniary  injury  or  damage 
therefrom. 

Moore  v.  Cross,  87  Tex.  661,  29  S.  W. 
1051;  Lemmon  v.  Hanley,  28  Tex.  226; 
9  Cyc.  431;  Bomar  v.  Rosser,  131  Ala.  216, 
31  So.  430. 

Dibrell,  J.,  delivered  the  opinion  of  the 
court: 

H.  C.  Hoeldtke  filed  suit  January  20, 
1908,  in  the  district  court  of  Fannin  county 
against  F.  W.  Horstman,  B.  S.  McLeary, 
L.  C.  Hill,  and  J.  M.  Leach,  and  alleged 
that  on  or  about  March  13,  1905,  the  said 
F.  W.  Horstman  executed  and  delivered  to 


cuted  to  secure  an  advance  of  money,  and 
was  surrendered  before  recording,  and  an- 
other deed  executed  with  this  clause  omit^ 
ted.    Phipps  ▼.  Goulding,  14  Ohio  L.  J.  60. 

Where  a  conveyance  of  land  is  taken  by 
A  purchaser  in  the  name  of  another  person, 
without  the  knowledge  of  the  latter,  the 
grantee  is  not  liable  upon  a  covenant  in 
the  deed  of  conveyance,  assuming  and  agree- 
ing to  pay  a  mortgage  on  the  land  con- 
veyed, where,  upon  being  informed  of  the 
transaction  and  of  this  agreement,  he  re- 
pudiated the  latter  and  was  released  from 
the  covenant  by  the  grantor;  and  this  is 
true  although  he  did  not  reconvey  the  land. 
Gold  V.  Ogden,  61  Minn.  88,  63  N.  W.  266. 

A  release  by  the  grantor  without  con- 
sideration and  merely  for  the  purpose  of 
protecting  the  grantee  against  his  liabilitv 
to  the  holder  of  the  encumbrance  under  his 
contract  to  assume  the  same  is  invalid  as 
against  the  encumbrancer.  Trustees  of  Pub- 
lic Schools  V.  Anderson,  30  N.  J.  £q.  366: 
Willard  v.  Worsham,  76  Va.  392.  And  this 
is  especially  true  after  innocent  third  per- 
sons have  acquired  the  indebtedness,  relying 
upon  the  in'^ntee's  assumption  of  liability. 
Clark  V.  Fisk,  9  Utah,  94,  33  Pac.  248. 

Right  to  rescind  after  acceptance. 

It  is  clear  that  after  the  mortiragee  has 
accepted  as  his  debtor  a  grantee  of  the  mort- 
gaged premises  who  has  assumed  and  aj^eed 
to  pay  the  mortgage,  the  latter  cannot  be 
*eleased  by  the  grantor  from  his  liabilitv 
to  the  mortffa^ee  under  his  contract  of  as- 
sumption. Betts  V.  Drew,  Fed.  Cas.  No. 
1,372;  Fleischauer  v.  Doellner,  68  How. 
Pr.  190. 

This  is  also  the  doctrine  in  New  York  L. 
Ins.  Co.  V.  Aitkin,  125  N.  Y.  676,  26  N.  E. 
40  L.K,A.(N.S.) 


732,  where  the  covenant  of  assumption  had 
been  accepted  by  the  holder  of  the  encum- 
brance assumed,  prior  to  any  attempt  by 
the  vendor  and  tne  purchaser  by  contract 
to  release  the  purchaser  from  liability  bo- 
cause  of  such  assumption.  And  it  was  held 
that  such  release  was  not  effective  as 
against  the  holder  of  the  encumbrance  as- 
sumed. To  the  same  effect  are  Gifford  v. 
Corrb|an,  117  N.  Y.  267,  6  L.R.A.  610,  15 
Am.  St.  Rep.  608,  22  N.  E.  766;  Hartley  t. 
Harrison,  24  N.  Y.  170;  Ranney  v.  McMul* 
len,  6  Abb.  N.  C.  246;  Whiting  v.  Gearty, 
14  Hun,  498. 

And  it  would  seem  that  it  is  unnecessary 
that  the  mortgagee  give  to  the  promisor  no- 
tice of  acceptance.  Hnx  v.  Hoei.dtrb,  hold- 
ing that  acceptance  by  a  mortgagee  of  a 
contract  to  assume  and  pay  the  mortgage 
\>y  a  purchaser  of  the  land  mortgaged  pre- 
cludes a  subsequent  rescission  of  tl^  entire 
transaction,  including  the  contract  of  as- 
sumption, by  the  immediate  parties  thereto, 
although  notice  of  the  acceptance  is  not  giv- 
en the  promisor  by  the  mortgagee. 

It  is  to  be  noted  that  Hnx  v.  Hocldtkb 
directly  reverses  the  decision  of  the  court  of 
civil  appeals  (128  S.  W.  642),  and  also  in 
effect  overrules  the  decision  of  that  court 
when  the  case  was  presented  to  it  on  demur- 
rer.   64  Tex.  Civ.  App.'201,  117  S.  W.  217.' 

The  decision  is  in  line  with  the  doctrine 
of  Morrison  v.  Barry,  10  Tex.  Civ.  App.  22, 
36  S.  W.  376,  holding  that  the  vendor  of 
real  estate  is  not  entitled  to  rescind  a  sale 
thereof  where,  as  part  consideration  of  the 
sale,  the  purchaser  has  assumed  and  agreed 
to  pay  an  encumbrance  on  the  property,  um- 
lesB  it  also  appears  that  this  contract  of  as- 
sumption has  not  been  accepted  by  the  hold- 
er of  the  encumbrance,  A.  G.  S. 
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plaintiff  a  note  for  $690,  payable  January 
1,  1909,  with  interest  at  8  per  cent,  payable 
annually,  and  providing  for  maturity  of 
principal  upon  failure  to  pay  the  annual 
interest.  The  note  sued  on  was  given  by 
the  defendant  Horstman  to  plaintiff  in  lieu 
of  four  notes  aggregating  $690,  including 
$40  interest,  two  of  which  notes  for  $175 
each  had  been  previously  given  by  one  J.  J. 
Button  to  D.  E.  Taylor  and  two  for  $150 
each  by  F.  W.  Horstman  to  J.  J.  Button 
for  the  purchase  price  of  57  acres  of  land 
in  Fannin  county,  against  which  the  vend- 
or's lien  was  retained  to  secure  the  pay- 
ment of  said  notes.  J.  J.  Button  con- 
veyed the  57  acres  of  land  to  the  defendant 
Horstman  on  or  about  Beoember  9,  1902, 
and  Horstman,  as  indicated  above,  assumed 
the  payment  of  the  two  notes  for  $175  each 
due  by  Button  to  Taylor,  which  were  a 
charge  upon  the  57  acres  of  land,  and,  in 
addition  to  assuming  the  payment  of  said 
two  notes,  executed  to  Button  two  other 
notes  for  $150  each,  the  assumed  payment, 
and  the  two  notes  executed  aggregated  $650 
principal.  On  November  6,  1905,  Horst- 
man conveyed  the  57  acres  of  land  to  B.  S. 
McLeary  and  wife,  and  B.  S.  McLeary  as- 
sumed the  payment  of  the  S.  W.  Horstman 
note  for  $690,  which  was  due  on  or  before 
January  1,  1909.  McLeary  also  gave  to 
Horstman  as  a  part  of  the  consideration  for 
said  land  his  two  certain  notes  to  operate 
as  a  second  lien  on  the  land,  one  for  $140 
due  Becember  1,  1907,  and  one  for  $195, 
due  Becember  1,  1908.  By  regular  trans- 
fer the  note  for  $195  given  by  McLeary 
to  Horstman  became  the  property  of  the 
defendant  J.  M.  Leach,  who  filed  his  cross 
action  setting  up  the  ownership  of  such 
note.  On  October  16,  1906,  the  defendant 
B.  S.  McLeary  conveyed  tho,  57  acres  of 
land  to  the  defendant  L.  C.  Hill,  and,  as  a 
part  of  the  consideration  for  the  land,  Hill 
assumed  the  payment  to  plaintiff  of  the 
note  for  $690  that  had  been  given  plain- 
tiff by  S.  W.  Horstman  and  the  payment 
of  which  had  been  assumed  by  B.  S.  Mc- 
Leary. Hill  also  assumed  the  payment  of 
the  note  given  by  McLeary  to  Horstman 
for  $195,  afterwards  owned  by  the  defend- 
ant Leach.  Shortly  after  McLeary  sold  the 
57  acres  of  land  to  Hill,  and  Hill  assumed 
the  payment  of  plaintiff's  note,  plaintiff 
accepted  such  assumption,  which  fact,  how- 
ever, was  not  known  to  the  defendant  Hill. 
On  or  about  July  11,  1907,  the  defendants 
B.  S.  McLeary  and  L.  C.  Hill  entered  into 
an  agreement  whereby  the  sale  of  the  57 
acres  of  land  by  McLeary  to  Hill  on 
October  16,  1906,  was  rescinded,  and  a  deed 
was  made  by  Hill  to  McLeary,  a  part  of 
the  consideration  for  such  conveyance  be- 
ing the  assumption  of  the  payment  of  the 
40  LJELA.(N.S.) 


$690  note  to  plaintiff  by  said  B.  S.  Mc- 
Leary. To  this  contract  and  agreement 
plaintiff  was  not  in  any  manner  privy. 

At  the  time  the  defendant  Hill  purchased 
the  land  of  the  defendant  McLeary,  there 
was  outstanding  against  the  land,  in  addi- 
tion to  the  note  for  $690  due  plaintiff  and 
the  note  for  $195  due  the  defendant  Leach, 
a  note  for  $140  due  Becember  1,  1907,  and 
which  was  a.  second  lien  on  the  land.  Mc- 
Leary represented  at  the  time  the  trade  was 
made  with  Hill  that  this  note  had  been 
paid.  As  a  matter  of  fact,  however,  said 
note  had  not  been  paid  at  the  time  the 
trade  was  made,  and  was  then  a  subsisting 
lien  against  the  land^  but  was,  within  a 
week  or  ten  days  thereafter,  returned  to 
6.  S.  McLeary  by  his  brother  Earnest  Mc- 
Leary, the  owner  thereof,  for  cancelation, 
and  has  ever  since  been  in  the  possession  of 
the  defendant  McLeary.  At  the  time  the 
defendant  Hill  reconveyed  the  land  to  Mc- 
Leary he  was  not  aware  of  the  facts  in 
regard  to  the  status  of  the  $140  note  on 
the  day  of  said  purchase,  and  hence  his 
reconveyance  to  McLeary  of  the  land  was 
not  because  of  any  fraud  supposed  to  have 
been  practised  upon  him  by  McLeary.  The 
plea  of  fraud  on  the  part  of  the  defend- 
ant Hill  was  not  made  until  February  14, 
1908,  a  short  time  after  he  learned  the 
facts  in  regard  to  the  $140  note. 

The  plaintiff  on  the  trial  sought  judg- 
ment against  both  McLeary  and  Hill  on  the 
note  for  $690,  and  a  foreclosure  of  the 
vendor's  lien  on  the  57  acre^  of  land,  which 
had  been  retained  in  all  the  notes,  and  de- 
fendant Leach  sought  to  recover  against 
the  same  parties  on  his  note  for  $195,  with 
foreclosure  of  vendor's  lien.  The  defend- 
ant Hill  sought  relief  against  a  personal 
judgment  upon  two  grounds:  First,  be- 
cause he  claimed  that  by  agreement  with 
McLeary,  his  vendor,  the  land  was  re- 
conveyed  to  McLeary,  and  McLeary  assumed 
the  payment  of  said  notes  and  released 
him;  and,  second,  if  he  was  not  released  by 
such  agreement  and  reconveyance,  he  was 
released  on  account  of  fraud  which  was 
practised  on  him  by  McLeary  at  the  time 
he  purchased  the  land  on  October  16,  1006, 
in  that  McLeary  represented  that  the  note 
for  $140,  which  was  a  charge  on  the  land 
in  addition  to  those  assumed  by  Hill,  had 
been  paid,  when,  as  a  matter  of  fact,  at 
that  time  it  had  not  been  paid,  which  fact 
was  not  known  to  defendant  Hill  until  a 
short  time  before  February  14,  1908. 

Judgment  was  rendered  in  favor  of  plain- 
tiff Hoeldtke  and  the  defendant  Leach  for 
their  notes,  interest,  and  attorneys'  fees 
against  the  defendants  Horstman  httd  Mc- 
Leary, with  foreclosure  of  the  vendors'  lien 
on  the  land  as  against  all  the  defendants. 
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No  personal  Judgment  was  rendered  against 
the  defendant  Hill.  Upon  appeal  the  court 
of  civil  appeals  reversed  and  rendered  judg- 
ment against  Horstman,  McLeary,  and  Hill 
on  the  notes,  with  foreclosure  of  vendors' 
lien. 

The  statement  of  the  case  as  made  by 
the  pleadings,  and  the  findings  of  fact  by 
the  court  of  civil  appeals,  present  but  one 
issuable  question  of  law  for  determination 
by  this  court.  That  question  is  whether 
the  promise  of  a  vendee  of  land  to  his 
vendor  to  pay  the  debt  of  such  vendor  to 
his  creditor  who  holds  a.  lien  on  the  land 
to  secure  such  debt  can  be  revoked  by  the 
vendee  and  vendor  by  an  agreement  to 
which  the  creditor  or  mortgagor  is  not 
privy,  after  the  creditor  or  mortgagor  has 
accepted  the  assumption  and  promise  of 
such  vendee  to  pay  his  debt. 

Before  entering  upon  a  discussion  of  this 
question,  we  will  dispose  of  the  question  of 
fraud  so  earnestly  and  ably  presented  by 
counsel  as  affording  the  defendant  Hill  a 
defense  against  a  personal  judgment  in 
favor  of  plaintiff  and  defendant  Leach. 

The  finding  of  the  jury  upon  special 
issues  submitted  to  them  by  the  court  is  to 
the  effect  that  at  the  time  the  defendant 
Hill  purchased  the  57  acres  of  land  of 
McLeary  he  was  made  to  believe  that  the 
note  for  $140,  a  charge  upon  the  land  pur- 
chased, had  been  paid,  and  that  Hill  was 
influenced  by  that  statement  in  making 
the  purchase.  We  agree  with  the  court  of 
dvil  appeals  in.its  conclusion  that  a  finding 
upon  that  issue  is  immaterial,  as  the  other 
findings  of  fact  eliminate  from  the  case  the 
question  of  fraud. 

There  wajs  no  rescission  or  attempted  re- 
scission of  the  purchase  by  Hill  of  the  67 
acres  of  land  from  McLeary  on  account  of 
the  fraud  or  misrepresentation  that  had 
been  made  him  by  McLeary  in  respect  to 
the  payment  of  the  $140  note.  The  plead- 
ings of  Hill  disclose  that  he  agreed  with 
McLeary  on  July  11,  1907,  to  convey  back 
the  land  and  revoke  his  obligation  to  pay 
the  debt  of  McLeary  theretofore  assumed 
by  Hill,  and  that  he  knew  nothing  of  the 
status  of  the  $140  note  at  the  date  of  his 
conveyance  to  McLeary,  and  only  learned 
in  February,  1908,  the  note  was  unpaid 
at  the  time  he  made  his  purchase.  Hence 
he  could  not  have  possibly  been  influenced 
in  July,  1907,  by  any  fraud  that  McLeary 
had  practised  upon  him  at  the  time  of  his 
purchase  of  the  land,  for  he  had  not  then 
discovered  such  fraud.  His  rescission  of 
the  contract  of  sale  and  attempted  rev- 
ocation of  his  obligation  to  pay  plaintiff 
the  debt  due  by  McLeary  to  plaintiff  was 
superinduced  by  other  causes  than  Mc- 
Leary's  fraud. 
40  L.K.A.(N.S.) 


It  was  shown,  practically  without  con- 
tradiction, that  within  a  few  days  after 
Hill  purchased  the  land  of  McLeary  the 
note  for  $140,  the  subject  of  the  fraud,  was 
delivered  to  McLeary  for  cancelation,  and 
at  the  time  of  trial  was  tendered  into 
court,  together  with  a  formal  release  of  the 
lien  on  the  land  securing  the  payment  of 
the  note.  If  Hill  had  discovered  the  mis- 
representation made  him  by  McLeary  be- 
fore McLeary  secured  the  note  for  cancel- 
ation, and  had  then .  manifested  his  inten- 
tion to  rescind  the  contract,  we  are  not 
prepared  to  say  that  he  could  not  have 
done  so  and  relieved  himself*  of  his  obli- 
gation to  plaintiff  arising  out  of  the  as- 
sumption to  pay  the  debt  of  McLeary. 
But,  in  view  of  the  facta  of  this  case,  in 
what  respect  was  Hill  injured  or  any  right 
of  his  impaired  T  He  had,  as  shown  by  his 
pleading,  reconveyed  the  land  to  McLeary, 
and  thereby  rendered  it  impossible  for  him 
to  be  affected  in  any  particular  by  the 
$140  note^  whether  paid  or  unpaid.  He 
had  never  assumed  its  payment,  and  rested 
under  no  obligation  by  reason  of  said  note 
after  he  had  conveyed  the  land  to  McLeary, 
If  the  note  was  unpaid,  so  far  as  he  was 
concerned,  it  was  a  charge  only  against  the 
land,  in  which  he  had  no  further  interest. 
The  mere  fact  that  there  might  have  been 
a  misrepresentation  amounting  to  fraud 
on  the  part  of  McLeary  at  the  time  of 
the  purchase  of  the  land  by  Hill  would 
be  no  ground  for  revoking  the  obligation 
of  Hill  on  the  assumption  and  promise  to 
pay  plaintiff's  note,  unless  such  fraud  was 
an  inducing  cause  of  Hill's  purchase  of  the 
land,  or  in  some  way  caused  him  to  seek 
and  obtain  the  rescission  of  his  purch&Be 
from  McLeary.  Where  a  fraud  has  been 
committed  in^the  procurement  of  the  sale 
of  land,  and  before  its  discovery  by  the 
defrauded  party  full  reparation  of  all  in- 
jury has  been  made,  or  the  probable  conse- 
quential injury  or  prejudice  to  the  rights 
of  the  party  defrauded  have  been  fully 
arrested,  we  do  not  understand  the  law  to 
be  that  such  an  act  of  fraud  will  vitiate 
and  revoke  the  purchase.  At  the  time 
the  fraud  was  discovered  the  intended  or 
probable  consequential  injury  had  been 
cured  and  averted,  and  no  right  of  Hill's 
had  been  impaired  or  could  suffer  by  reason 
of  the  fraud  that  may  have  been  practised 
by  McLeary.  The  writ  of  error  seems  to 
have  been  granted  in  this  case  under  the 
Impression  that  the  fraud  was  discovered 
and  contract  rescinded  by  Hill  before  the 
$140  note  was  secured  by  McLeary  for  can- 
celation, but  the  record  does  not  support 
such  conclusion.  The  fact  is  there  was 
never  any  rescission  or  attempted  rescission 
of  the  contract  of  purchase  by  HiU  on  ao- 
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count  of  the  alleged  fraud.  So  that  we 
think  the  question  whether  the  obligation 
of  Hill  to  pay  the  note  due  plaintiff  could 
be  revoked  by  Hill  and  McLeary  in  a  trans- 
action between  them  to  which  plaintiff  was 
not  a  party  is  to  be  determined  independent 
of  the  question  of  fraud.  This  was  the  view 
taken  by  the  majority  opinion  of  the  court 
of  civil  appeals.  Hoeldtke  v.  Horstman, 
128  6.  W.  642. 

The  promise  of  Hill,  being  to  pay  a  debt 
he  had  incurred  to  McLeary  to  plaintiff 
in  discharge  of  the  debt  due  plaintiff  by 
McLeary,  was  not  within  the  statute  of 
frauds.  The  plaintiff  accepted  the  prom- 
ise of  Hill  to  pay  said  note,  although  Hill 
seems  to  have  had  no  notice  of  this  ac- 
ceptance. When  these  facts  concurred,  the 
obligation  of  Hill  to  pay  plaintiff  his  note 
was  as  binding  as  if  Hill  had  executed  and 
delivered  plaintiff  his  written  obligation 
promising  to  pay  same,  and  could  no  more 
be  revoked  by  any  subsequent  agreement 
between  Hill  and  McLeary  without  the  con- 
sent of  plaintiff  than  could  any  other  ob- 
ligation of  Hill  be  revoked  independent  of 
the  assent  of  the  payee  whose  rights  had 
been  established  by  the  concurrence  of  a 
promise  to  pay,  a  moving  consideration, 
and  an  acceptance  of  such  obligation.  The 
relation  thus  established  is  purely  contrac- 
tual. McLeary  was  indebted  to  Hoeldtke 
upon  the  note  he  had  assumed,  and  Hill 
was  indebted  to  McLeary  in  a  like  sum 
as  a  part  consideration  for  the  land,  and 
in  obligating  himself  to  pay  Hoeldtke  he 
was  but  obligating  himself  to  pay  a  debt 
he  owed  to  McLeary,  but  to  McLeary's 
creditor,  Hoeldtke,  and,  when  Hoeldtke 
agreed  with  McLeary  to  accept  Hill's  prom- 
ise, Hill  became  the  principal  debtor  to 
Hoeldtke  and  McLeary  surety  for  the  debt. 
This  arrangement  embraced  all  the  ele- 
ments of  a  binding  contract.  There  was 
a  valuable  consideration  and  mutuality  of 
obligation.  Hill  was  no  longer  a  debtor 
of  McLeary,  but  of  Hoeldtke.  McLeary  had 
no  cause  of  action  against  Hill,  except  in 
the  event  that  Hill  failed  to  pay  Hoeldtke, 
and  then  only  upon  the  principle  that 
the  surety  may  recover  from  the  debtor 
whose  debt  he  has  been  compelled  to  pay. 
"It  is  not  necessary  that  the  holder  of  the 
mortgage  should  notify  the  purchaser  who 
has  assumed  the  mortgage  of  his  acceptance 
of  the  promise  to  pay  the  debt."  1  Jones, 
Mortg.  §  762.  The  theory  that  the  assump- 
tion of  the  debt  of  the  grantor's  creditor 
by  the  grantee  is  nothing  more  than  an 
agreement  of  indemnity  against  the  mort- 
gage debt,  and  may  be  revoked  by  a  recon- 
veyance of  the  land,  does  not  seem  to  have 
ever  been  recognized  by  any  ruling  of  any 
court  in  this  state  that  we  are  aware  of. ' 
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We  doubt  if  such  a  rule  obtains  in  any  ju- 
risdiction in  the  United  States,  where  the 
creditor  has  accepted  the  substituted  ob- 
ligor, as  in  this  case.  This  question  seems 
to  have  been  determined  by  the  supreme 
court  of  this  state  in  the  case  of  Spann  ▼. 
Cochran,  63  Tex.  240.  In  that  case  Coch- 
ran &  Ewing  bought  of  Watson  &  Lurue 
a  printing  press  outfit,  and  assumed  the 
payment  of  a  note  for  $800  due  Spann, 
which  was  secured  by  a  chattel  mortgage 
on  the  property  so  purchased.  Payment 
seems  to  have  been  resisted  upon  the  theory 
that  the  promise  was  to  pay  the  debt  of 
another,  and  therefore  within  the  statute  of 
frauds,  and  because  there  was  no  privity  of 
contract^  and  because  there  was  an  aban- 
donment of  the  property  by  Cochran  & 
Ewing.  It  appears  from  the  brief  statement 
of  the  case  that  Spann  was  not  a  party  to 
the  contract  between  Cochran  &  Ewing  on 
the  one  hand  and  Watson  &  Lurue  on  the 
other,  from  which  it  may  be  inferred  there 
was  no  acceptance  on  the  part  of  Spann,  ex- 
cept as  may  be  inferred  from  his  suit 
against  both  parties.  The  trial  court  re- 
fused to  enter  a  personal  judgment  against 
Cochran  k  Ewing,  but  the  supreme  court 
in  reversing  that  case  directed  that  a 
personal  judgment  should  be  rendered 
against  both  parties,  and  further  directed 
that,  in  the  event  that  Watson  k  Lurue 
paid  the  judgment,  they  should  have  execu- 
tion over  against  Cochran  ft  Ewing  for  such 
an  amount.  From  this  ruling  it  clearly 
appears  that  the  supreme  court  held  and 
regarded  that  Cochran  ft  Ewing,  who  had 
assumed  to  pay  the  debt  of  Watson  ft 
Lurue  to  Spann,  became  the  principal  debt- 
ors by  their  assumption,  JBind  their  grantors 
became  the  sureties  of  the  vendees.  Brandt, 
Suretyship  ft  Guaranty,  §  208.  The  opinion 
was  rendered  by  Judge  Stayton,  and  he  has 
established  a  principle  of  law  applicable  to 
the  case  at  bar,  which  case  is  analogous  to 
that  case.  With  reference  to  the  nature  of 
the  contract  he  said:  "It  is  believed,  how- 
ever, that  such  an  agreement  between  a 
debtor  and  a  third  person,  made  upon  valu- 
able consideration,  gives  to  the  creditor  a 
cause  of  action  on  which  he  may  sue  and 
recover  from  the  person  who  has  so  con- 
tracted to  pay  to  him  a  debt  originally 
due  only  by  the  person  to  whom  the  prom- 
ise is  made.  .  .  .  We  are  of  the  opin- 
ion that,  under  the  facts  of  this  case,  the 
action  may  be  maintained  against  Cochran 
ft  Ewing,  not  only  for  the  purpose  of  fore- 
closing the  chattel  mortgage,  but  also  for 
the  purpose  of  enforcing  from  them  the 
payment  of  the  debt  due  to  Spann;  and 
this  as  a  personal  obligation." 

In  the  Spann  Case,  supra,  there  does  not 
appear  to  have  been  an  acceptance  of  the 
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assumpsit  of  the  grantees  to  pay  the  cred- 
itor's debt,  and,  notwithstanding  the  gran- 
tees had  abandoned  the  property,  they  were 
held  to  be  personally  responsible  on  their 
promise.  In  this  respect  the  case  at  bar  is 
much  stronger,  as  the  findings  show  an  ac- 
ceptance by  Hoeldtke  of  the  grantee's  prom- 
ise to  pay,  and  upon  greater  reason  should 
an  abandonment  or  reconveyance  of  the 
property  not  defeat  the  right  of  plaintiff 
to  a  personal  judgment. 

As  bearing  upon  the  question  under  dis- 
cussion we  refer  to  the  following  cases 
from  which  numerous  authorities  may  be 
gathered  and  the  subject  pursued  without 
limit:  Spann  y.  Cochran,  supra,  and  cases 
there  cited;  Huffman  v.  Western  Mortg.  & 
Invest.  Co.  13  Tex.  Civ.  Ai>p.  169,  36  8.  W. 
306;  Morrison  v.  Barry,  10  Tex.  Civ.  App. 
22,  30  S.  W.  376;  Hoeldtke  v.  Horstman, 
-^  Tex.  Civ.  App.  — ,  128  S.  W.  642,  and 
cases  there  cited;  Gifford  v.  Corrigan,  117 
N.  Y.  267,  6  L.RJL.  610,  15  Am.  St.  Rep. 
508,  22  N.  E.  756;  Keller  v.  Ashford,  133 
U.  S.  610,  33  L.  ed.  667,  10  Sup.  Ct.  Rep. 
494.  Following  the  case  just  referred  to 
comes  that  of  Huffman  v.  Western  Mortg. 
&  Invest.  Co.  supra,  decided  by  the  court 
of  civil  appeals,  where  the  doctrine  dis- 
cussed in  this  opinion  is  fully  sustained  as 
follows:  "Where,  however,  there  has  been 
an  acceptance  upon  the  part  of  the  creditor, 
then  a  release  by  the  original  promisor  does 
not  affect  the  creditor's  right  to  recover 
from  the  party  assuming  the  debt."  To  a 
like  effect  is  the  case  of  Morrison  v.  Barry, 
supra,  decided  by  the  court  of  civil  appeals, 
where  it  is  distinctly  held  that,  upon  an 
acceptance  of  the  assumpsit,  the  promise 
becomes  irrevocable.  In  that  case  it  is 
held  that  a  failure  of  the  creditor  to 
accept  the  assumpsit  or  to  take  some  steps 
to  hold  the  promisor  liable  upon  his  prom- 
ise would  leave  it  within  the  power  of  the 
vendor  by  an  act  of  rescission  of  the  sale 
to  revoke  the  promise  of  the  vendee  to 
the  creditor.  Since  the  case  at  bar  is 
based  upon  a  different  state  of  facts,  we  are 
not  called  upon  to  decide  the  question 
whether  or  not  an  acceptance  on  the  part 
of  the  creditor  is  necessary  to  prevent  a 
revocation  of  the  assumpsit,  and  we  do  not 
decide  that  question.  It  will  not  be  amiss, 
however,  to  suggest  that  the  ruling  in  the 
case  of  Morrison  ▼.  Barry,  above  referred 
to,  seems  to  be  in  conflict  with  that  in  the 
case  of  Spann  v.  Cochran,  supra. 

A  question  very  similar  to  that  tinder  in- 
vestigation was  before  the  New  York  court 
of  appeals  in  the  case  of  Gifford  v.  Corri- 
gan,  117  N.  Y.  267,  6  L.R.A.  610,  16  Am. 
St.  Rep.  508,  22  N.  E.  756,  in  which  Judge 
Finch  said:  "Is  this  release,  thus  executed, 
a  defense  to  this  action?  I  shall  not  under- 
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take  to  decide,  if,  indeed,  the  question  is 
open,  .  •  .  whether  in  the  interval  be- 
tween the  making  of  the  contract  and  the 
acceptance  and  adoption  of  it  by  the  mort- 
gagee it  was  or  was  not  revocable  without 
his  assent.  However  that  may  be,  the 
only  inquiry  now  presented  is  whether  it  is 
BO  revocable  after  it  has  come  to  the  knowl- 
edge of  the  creditor,  and  he  has  assented 
to  it,  and  adopted  it  as  a  security,  for  his 
own  benefit.  My  judgment  leads  me  to  an- 
swer that  question  in  the  negative."  Judge 
Hodges  in  speaking  for  the  majority  of  the 
court  of  civil  appeals  in  this  case  has  so 
ably  and  elaborately  presented  the  issues 
that  we  desire  to  quote  frcmi  his  opinion 
at  some  length  as  expressive  of  our  views, 
aa  follows:  "So  far  as  our  investigation 
has  been  extended,  all  of  the  cases  where 
this  question  has  been  involved  concede 
that  the  promise  of  the  grantee  becomes 
irrevocable  when  the  mortgagee  has  in  some 
manner  acted  upon  it,  with  the  exception 
of  two,  one  in  California  and  the  other  in 
New  Jersey.  Biddel  v.  Brizzolara,  64  Cal. 
364,  30  Pac.  609;  Laing  v.  Byrne,  34  N.  J. 
Eq.  52.  These,  however,  have  become  so 
isolated  by  the  subsequent  trend  of  Ameri- 
can adjudications  that  they  may  now  be  re- 
gal'ded  as  being  without  weight  as  judicial 
authority  upon  this  question.  Certainly  it 
may  be  said  that  they  are  at  present  al- 
most, if  not  entirely,  alone  in  espousing 
the  doctrine  which  distinguishes  them  from 
the  great  body  of  juridicial  opinions.  In 
those  cases  where  it  is  held  if  the  mort- 
gagee has  in  some  manner  acted  upon  the 
promise  of  the  grantee  that  the  liability  of 
the  latter  becomes  fixed,  it  is  not  claimed 
that  this  action  must  be  such  as  would 
create  an  estoppel  against  the  grantee.  It 
seems  to  be  sufficient  if  it  is  such  as  to 
evince  an  acceptance  or  an  adoption  of 
the  promise  by  the  mortgagee.  If  this  be 
the  true  view,  then  it  follows  irresistibly 
that  the  grantee  cannot  thereafter  relieve 
himself  of  his  assumed  obligation  without 
the  consent  of  the  creditor  whose  assent 
fixed  his  status.  .This  would  seem  to  be  ia 
accord  with  the  general  principles  govern- 
ing the  right  of  contracting  parties.  When 
Hill  purchased  this  land  from  McLeary,  he, 
in  effect,  held  back  that  portion  of  the  con- 
sideration which  was  due  to  Hoeldtke  and 
Leach  from  the  purchase  price.  This  ho 
undertook  to  pay  to  them,  or  to  the  holders 
of  the  notes,  not  to  benefit  McLeary,  but  in 
order  to  discharge  an  encumbrance  against 
the  property  which  he  had  purchased,  and 
as  a  part  of  the  consideration.  We  do  not 
think  it  was  essential,  in  order  to  fix  the 
liability  of  Hill,  that  he  should  have  re- 
ceived actual  notice  of  the  plaintiffs'  assent 
to  or  acceptance  of  his  promise  made  for 
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tbeir  benefit.  When  he  accepted  the  deed 
from  McLeary  containing  the  recitation  of 
his  assumption  of  those  outstanding  obli- 
gations, it  was  an  unconditional  promise 
upon  his  part  to  pay  those  notes  according 
to  their  terms.  It  was  not  a  mere  offer  by 
him  to  make  a  contract,  but  an  absolute 
contractual  undertaking."  [128  S.  W. 
642.] 

Upon  a  careful  consideration  of  the  ques- 
tions presented,  we  find  no  reason  why  the 
ruling  of  the  court  of  Civil  Appeals  in  this 
case,  as  expressed  in  the  opinion  of  the 
majority  of  that  court,  should  be  disturbed, 
and  the  judgment  of  the  Court  of  Civil  Ap- 
peals will  be  affirmed,  and  it  is  so  ordered. 

Petition  for  rehearing  denied. 


IDAHO  STTPREMB  COURT. 

H,  H.   BARTON,   Appt., 

V. 

E.  M.  ROGERS  et  al.,  Respts. 
(21  Idaho,  609,  123  Pac.  478.) 

liibel  —  report  of  school  ofRcers. 

1.  Where  the  board  of  trustees  of  an  inde- 
pendent school  district  enter  orders  and  pass 
resolutions  with  reference  to  the  government 
and  conduct  of  the  school  and  the  duties  of 
the  teachers  and  superintendent,  and  such 
orders  and  resolutions  clearly  fall  within 
the  powers  and  authority  of  the  school  board 
under  the  law,  the  motives  and  purposes  of 
such  board  cannot  be  put  in  issue  in  an  ac- 
tion for  damages  under  the  charge  of  civil 
libel. 

Same  —  privilege  —  malice. 

2.  A  school  board  cannot  be  protected  in 
the  use  of  libelous  language  or  charges 
against  a  teacher  under  the  pretext  of  dis- 
charging ofiicial  duties;  but  so  long  as  their 
actions  are  clearly  within  the  purview  of  the 
law  and  such  as  they  have  an  unquestionable 
right  to  perform,  and  they  use  lawful  means 
in  the  performance  of  the  act,  they  cannot 
be  held  liable  in  an  action  for  libel,  even 
though  it  be  charged  that  they  performed 
the  act  in  pursuance  of  a  conspiracy  among 
their  members  or  through  a  malicious  mo- 
tive. 

Same  —  conspiracy  —  lawful  act. 

3.  In  contemplation  of  law,  there  can  be 

Headnotes  by  Ailshie,  J. 

Note. —  As  to  privilege  of  school  officers 
in  reporting  to  school  authorities  upon  the 
character  of  a  teacher,  see  note  to  Tanner  v. 
Stevenson,  30  L.R.A.(N.S.)  200.  Generally, 
as  to  the  privileged  character  of  complaints 
to  public  officer  against  subordinate,  includ- 
ing cases  with  reference  to  teachers,  see 
note  to  Jozsa  v.  Moroney,  27  L.R.A.  (N.S.) , 
1041. 
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no  malice  or  conspiracy  where  the  thing  to 
be  done  is  lawful  and  the  means  employed 
in  doing  the  thing  are  also  lawful. 

Same  —  intent. 

4.  The  courts  must  judge  the  intent  a  man 
has  in  doing  the  act»  by  the  means  he  em- 
ploys and  the  thing  to  be  accomplished,  and, 
if  they  all  be  lawful,  courts  cannot  impute 
malice  or  unlawful  motives  to  the  actor. 

Pleading  —  sufficiency. 

6.  The  complaint  in  this  case  examined 
and  considered,  and  held  that  it  fails  to  state 
a  cause  of  action. 

(April  4,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Kootenai  Coun- 
ty sustaining  a  demurrer  to  the  complaint 
in  an  action  brought  to  recover  damages 
for  an  alleged  libel.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  H.  Mullen  and  W.  H* 
Plummer  for  appellant. 

Messrs.  Elder  &  Elder  and  H.  T.  Mor* 
gan,  for  respondents: 

The  charge  that  acts  were  done  in  pur- 
suance of  a  conspiracy  does  not  change  the 
nature  of  the  action. 

Boston  V.  Simmons,  150  Mass.  461,  5 
L.R.A.  629,  15  Am.  St.  Rep.  230,  23  N.  E. 
210;  Van  Horn  v.  Van  Horn,  62  N.  J. 
L.  284,  10  L.R.A.  184,  20  Atl.  486  j  Porter 
V.  Mack,  60  W.  Va.  581,  40  S.  E.  459; 
McHenry  v.  Sneer,  56  Iowa,  649,  10  N.  W. 
234;  Cooley,  Torts,  pp.  189,  279;  Hundley 
V.  Louisville  &  N.  R.  Co.  105  Ky.  162, 
63  L.R.A.  289,  88  Am.  St.  Rep.  298,  48 
S.  W.  429;  Hebner  v.  Great  Northern  R. 
Co.  78  Minn.  289,  79  Am.  St.  Rep.  387,  80 
N.  W.  1128;  New  York,  C.  &  St.  L.  R.  Co. 
V.  Schaffer,  65  Ohio  St.  414,  62  L.RJL.  931, 
87  Am.  St.  Rep.  628,  62  N.  E.  1036;  Mc- 
Donald V.  Illinois  C.  R.  Co.  187  HI.  529, 
58  N.  E.  463;  Schulten  v.  Bavarian  Brew- 
ing Co.  96  Ky.  224,  28  S.  W.  504;  Delz  v. 
Winfree,  80  Tex.  400,  26  Am.  St.  Rep.  755, 
16  S.  W.  Ill;  Macauley  Bros,  v,  Tiemey, 
19  R.  I.  255,  37  L.R.A.  465,  61  Am.  St. 
Rep.  770,  33  Atl.  1;  Boasberg  v.  Walker, 
111  Minn.  445,  127  N.  W.  467;  Dunshee  v. 
Standard  Oil  Co.  —  Iowa,  — ,  126  N.  W, 
343;  Cohen  ▼.  Nathaniel  Fisher  ft  Co.  13& 
App.  Div.  238,  120  N.  Y.  Supp.  646;  Na- 
tional Fireproofing  Co.  v.  Mason  Builders^ 
Asso.  26  L.RJL.(N.S.)  148,  94  C.  C.  A. 
535,  169  Fed.  259;  Atchison,  T.  k  S.  F. 
R.  Co.  V.  Brown,  80  Kan.  312,  23  L.R.A. 
(N.8.)  247,  133  Am.  St.  Rep.  213,  102 
Pac  459,  18  Ann.  Cas.  346;  Levine  v. 
Klein,  66  Misc.  498,  120  N.  T.  Supp.  196; 
Von  Au  V.  Magenheimer,  196  N.  Y.  610, 
89  N.  E.  1114;  Jones  v.  Monson,  137  Wis. 
478,  129  Am.  St.  Rep.  1082,  119  N.  W.  179; 
Green  v.  Bennett,  —  Tex.  Civ.  App.  — , 
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110  S.  W.  108;  Rowan  v.  Butler,  171  Ind. 

28,  86  N.  E,  714. 

Allshie,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  libel.  The  plaintiff 
alleges : 

That  for  many  years  prior  to  August  1, 
1909,  he  had  been  engaged  in  performing 
the  duties  incident  to  the  profession  of 
teaching  and  superintending  public  schools. 
That  he  had  earned  a  lucrative  salary  at 
his  profession.  That  for  some  four  years 
continuously  previous  thereto  he  had  been 
employed  by  the  board  of  trustees  of  inde- 
pendent school  district  No.  1  of  Kootenai 
county  as  superintendent  of  the  schools  of 
that  district.  That  during  the  entire  term 
he  had  been  so  employed  he  had  been  dili- 
gent in  his  profession,  and  rendered  effi- 
cient and  satisfactory  service  to  the  board 
and  the  school  district.  That  at  all  the 
times  covered  by  the  acts  complained  of, 
the  defendants  were  the  members  of  the 
board  of  trustees  of  independent  school 
district  No.  1  of  Kootenai  county.  That 
prior  to  the  6th  day  of  April,  1909,  and 
while  the  plaintiff  was  so  engaged  and  em- 
ployed as  superintendent  of  the  schools  of 
independent  school  district  No.  1  of  Koot- 
enai county,  he  became  a  candidate  for  the 
office  of  city  clerk  of  the  city  of  Gceur 
d'Alene,  to  be  voted  upon  at  the  election 
held  in  the  city  of  Cceur  d'Alene  on  the  6tii 
day  of  April,  1909.  That  the  defendants 
were  during  that  time  actively  supporting 
and  using  every  possible  effort  to  procure 
the  election  of  another  candidate  to  the 
office  of  city  clerk ;  and  that  the  defendants, 
as  members  of  the  board  of  trustees,  used 
every  effort  possible  to  dissuade  and  pre- 
vent plaintiff  from  becoming  a  candidate 
or  engaging  in  the  campaign  for  election 
to  such  office,  and  that  they  "unlawfully 
conspired  together  and  acted  with  each 
other  in  doing  everything  possible  to  humil- 
iate, degrade,  and  injure  the  plaintiff  in 
said  campaign,  and  attempted  in  various 
ways  to  compel  plaintiff  to  withdraw  his 
name  as  candidate  on  said  ticket  for  said 
city  clerk,  and,  failing  in  this,  said  de- 
fendants promulgated  and  carried  on  a 
system  of  acts  and  doings  for  the  purpose 
of  humiliating,  mortifying,  and  degrading 
plaintiff  publicly,  and  injuring  him  in  the 
estimation  of  the  public,  and  in  his  repu- 
tation and  standing  in  his  profession,  and 
as  a  citizen  and  resident  of  the  community." 
That  defendants,  failing  to  prevent  the 
candidacy  of  plaintiff,  did  thereafter  "mali- 
ciously, unlawfully,  knowingly,  and  for  the 
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purpose  of  slandering  and  libeling  plain- 
tiff, and  without  any  reason  therefor,  and 
without  any  foundation,  right,  or  motive 
other  than  malice  and  revenge,  cause  the 
following  resolutions  and  orders  to  be 
adopted,  passed,  and  made  of  record  in  the 
books  and  records  of  said  school  district 
of  which  defendants  were  members:" 

GcBur  d'Alene,  April  18,  1000. 
H.  H.  Barton,  Sup't  Schools, 

Dear  Sir: — 

You  are  hereby  notified  that  the  follow- 
ing resolution  was  passed  unanimously  by 
the  board  at  its  meeting  April  12,  1909, 
and  you  will  govern  yourself  accordingly. 
Resolution  as  follows:  On  motion  duly 
made  and  carried  unanimously  it  was 
ordered  that  the  superintendent  be  re- 
quired to  be  in  his  office  from  8:30  to  12 
o'clock  in  the  forenoon  and  from  1  to  6 
o'clock  in  the  afternoon,  except  when  other- 
wise ordered  by  written  notice  from  the 
board.  Signed  by  the  clerk  thereof;  and 
that  he  issue  no  order  therefrom  except  on 
written  authority  of  the  board. 

Respectfully, 

[Signed]   F.  D.  Winn, 
A  Clerk. 

Order  No.  1, 
Coeur  d'Alene,  April  13,  1909. 
H.  H.  Barton,  Sup't  Schools, 
Dear  Sir:— 

You  will  require  the  grade  and  high 
school  teachers  to  prepare  the  examination 
papers  for  their  pupils,  examine  and  grade 
the  same,  and  deliver  papers  when  com- 
pleted to  Mr.  A.  C.  Davis. 
By  order  of  the  board; 

[Signed]    F.    D.   Winn, 

A  Clerk. 

Order  No.  2.    Coeur  d'Alene  Public  Schools, 

Independent  District  No.  1. 
Officers  of  the  Board:  J.  C.  White,  Chair- 
man. F.  D.  Winn,  Clerk.  Wm. 
Dollar,  Treasurer.  W.  A.  Andrew, 
Ass't  Clerk.  H.  H.  Barton,  Supt 
Coeur  d'Alene,  Idaho. 

Cceur  d'Alene,  Idaho, 
April  15,  1909. 
H.  H.  Barton,  Sup't, 
Dear  Sir: — 

By  order  of  the  board  you  are  required 
to  attend  a  meeting  of  the  board  at  the 
clerk's  office  this  morning,  April  15,  im- 
mediately on  receipt  of  this  notice. 

[Signed]    F.   D.    Winn, 

Clerk. 
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Order  No.  8.  CcBur  d'AIene  Public  Schools, 

Independent  District  No.  1. 
Officers  of  the  Board:  J.  C.  White,  Chair- 
man. F.  D.  Winn,  Clerk.  Wm. 
Dollar,  Treasurer.  W.  A.  Andrew, 
Ass't  Clerk.  H.  H.  Barton,  Sup't 
CcBur  d'Alene,  Idaho. 

C<Bur  d'Alene,  Idaho, 
Aprn  16,  1909. 
Sup't  Barton: — 

You  are  hereby  directed  to  take  all 
necessary  steps  to  complete  a  suitable  exhi- 
bition of  school  work  for  educational 
exhibit  at  the  Alaska  Yukon  Fair,  and  to 
provide,  arrange,  and  carry  out  suitable 
programme  for  Arbor  Day. 
By  order  of  the  board. 

[Signed]    F.   D.   Winn, 

A  Qerk. 

Order  No.  4. 
Cosur  d'Alene,  Idaho,  April  16,  1909. 
H.  H.  Barton,  Sup't  Schools, 
Dear  Sir: — 

You  will  prepare,  for  the  use  of  the 
board,  a  statement  showing  the  yearly 
increase  in  the  high  school  since  its  founda- 
tion, make  an  estimate  therefrom  of  prob- 
able future  requirements,  and  incorporate 
such  other  matter  therein  as  will  enable 
the  board  to  place  the  necessity  of  a  new 
high  school  fairly  before  the  district. 
By  order  of  the  board. 

[Signed]  F.  D.  Winn, 
A  Clerk. 

Order  No.  6. 
Cceur  d'Alene,  April  18,  1909. 
H.  H.  Barton,  Sup't  Schools, 
Dear  Sir: — 

You  will  draw  requisition  on  Mr.  Andrew 
for  such  supplementary  readers  and  sup- 
plies for  the  different  schools  as  their 
necessities  require;  limited  of  course  by 
the  supply  on  hand. 
By  order  of  the  board. 

[Signed]  F.  D.  Winn, 
A   Clerk. 

Order  No.  6. 
CoBur  d'Alene,   April  19,   1909. 
H.  H.  Barton,  Sup't  Schools, 
Dear  Sir: — 

You    will    issue    orders    to    the    proper 
teachers,    requiring   the   admission    of   all 
new  pupils  applying  for  admission  in  such 
schools  as  may  best  accommodate  them. 
By  order  of  the  board. 

[Signed]  F.  D.  Winn, 
A  Clerk. 

Order  No.  7. 

Coeur  d'Alene,  April  21,  1909. 
H.  H.  Barton,  Sup't  Schools, 
Dear  Sir: — 

You  are  hereby  notified  that  the  follow- 
ii^  action  was  taken  by  the  board  at  a 
40  L.R.A.(N.S.) 


special  meeting  held  April  20,  1909: 
Whereas  Prof.  Barton  has  expressed  a  de- 
sire to  work  in  harmony  with  the  board  for 
the  balance  of  his  term:  Therefore  be  it 
resolved  that  order  issued  April  13,  rel- 
ative to  the  duties  of  Sup't  Barton,  be 
and  the  same  is  hereby  suspended  upon  the 
condition  that  Sup't  Barton  act  in  har- 
mony with  the  board  for  the  upbuilding  of 
the  schools,  and  the  strengthening  of  the 
hands  of  the  tciachers,  and  that  in  every 
honorable  way  he  use  his  influence  to  that 
end. 
By  order  of  the  board. 

[Signed]  F.  D.  Winn, 

A   Clerk. 

Order  No.  8.    Coeur  d'Alene  Public  Schools, 

Independent  District  No.  1. 
Officers  of  the  Board:  J.  C.  White,  Chair- 
man.    F.  D.   Winn,  Clerk.     Wm. 
Dollar,  Treasurer.    W.  A.  Andrew, 
Ass't  Clerk.    H.  H.  Barton,  Sup't. 
Cceur  d'Alene,  Idaho, 

May  20,  1909. 
Mr.  H.  H.  Barton,  Sup't: — 

It  is  the  order  of  the  school  board  that 
the  chairman  present  the  diplomas  to  the 
members  of  the  graduating  class  at  the 
commencement  exercises  this  evening. 

[Signed]    J.  C.  White, 

Chairman. 

Order  No.  9.  Coeur  d'Alene  Public  Schools, 

Independent  District  No.  1. 
Officers  of  the  Board:  J.  C.  White,  Chair- 
man.    F.   D.   Winn,  Clerk.     Wm. 
Dollar,  Treasurer.    W.  A.  Andrew, 
Ass't  Clerk.    H.  H.  Barton,  Sup't. 
Coeur  d'Alene,  Idaho, 

June  21,  1909. 
Mr.  H.  H.  Barton: 

You  will  deliver  to  the  undersigned  all 
property  of  Ind.  School  District  No.  1, 
Kootenai  Co.,  Idaho,  that  may  be  in  your 
possession. 

By  order  of  the  board. 

[Signed]  F.  D.  Winn, 

A   Clerk. 

That  defendants  well  knew,  when  they 
passed  these  resolutions,  that  there  was  no 
reason  or  cause  therefor,  and  that  they 
knew  at  the  time  of  passing  such  resolu- 
tions, that  to  do  so  would  injure,  degrade, 
and  humiliate  the  plaintiff  and  would  pre- 
vent his  procuring  further  emplo3rment  in 
his  profession,  and  would  result  in  destroy- 
ing his  profession  and  leaving  him  without 
a  profession  or  means  of  employment  or 
procuring  a  livelihood,  and  plaintiff  claimed 
damages  in  the  sum  of  $30,000.  Tlie  trial 
court   sustained   a   demurrer   to  the   com- 
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plaint  on  the  ground  that  the  complaint 
failed  to  state  a  cause  of  action.  Judgment 
was  thereupon  entered,  and  plaintiff  ap- 
pealed. 

The  only  question  presented  on  this  ap- 
peal is  the  sufficiency  of  the  complaint  to 
state  a  cause  of  action.  The  foregoing  reso- 
lutions and  communications  comprise  all  of 
the  acts  and  things  charged  against  the  de- 
fendants as  constituting  the  injury,  and 
cause  for  the  damages  sought  herein.  Un- 
der suhdiyision  11  of  §  658,  Rev.  Codes 
(the  same  as  suhdivision  11  of  §  129  of  the 
school  law  of  1911,  p.  632),  the  hoard  of 
trustees  of  an  independent  school  district  is 
authorized  "to  require  teachers  to  conform 
to  the  laws  of  the  state  and  regulations  of 
the  school  board."  Suhdiyision  1  of  the 
same  section  authorizes  the  board  "to  make 
such  by-laws  for  the  government  of  the 
schools  as  they  may  deem  expedient,  not  in- 
consistent with  the  laws  of  the  state;"  and 
subdivision  2  authorizes  them  to  "employ 
or  discharge  teachers."  They  may  dis- 
charge a  teacher  without  cause.  Ewin  v. 
Independent  School  Dist.  No.  8,  10  Idaho, 
102,  77  Pac.  222.  It  is  admitted  that  the 
defendants  made  and  adopted  the  resolu- 
tions of  which  the  appellant  complains 
while  acting  "as  a  board  of  school  tnistees," 
and  that  they  had  the  power  and  authority 
to  make  these  orders  and  resolutions.  They 
all  had  reference  to  the  government  of  the 
school  and  the  duties  of  the  appellant  as 
superintendent  thereof.  The  appellant  con- 
tends, however,  that  no  reason  or  cause  ex- 
isted for  the  passage  of  such  orders  and 
resolutions;  and  that  the  necessities  of  the 
occasion  or  requirements  of  the  situation 
did  not  demand  this  action;  and  that  in 
fact  it  was  not  done  out  of  any  solicitude 
or  necessity  for  the  schools,  but  out  of 
malice  and  ill-will,  and  for  the  purpose  and 
motives  of  revenge  alone.  This  proposi- 
tion brings  us  face  to  face  with  the  qucere: 
Can  the  motives  and  purposes  of  a  school 
board  when  performing  an  official  act  clear- 
ly within  their  powers  under  the  law  be  put 
in  issue  in  an  action  for  damages  under  the 
charge  of  a  civil  libel?  The  answer  must 
inevitably  be  in  the  negative. 

They  have  no  right  to  employ  libelous 
language  in  the  performance  of  their  offi- 
cial duties,  and  cannot  shield  themselves 
behind  their  official  character  where  they 
have  overstepped  their  authority  or  exer- 
cised official  powers  in  an  unlawful  manner, 
but  so  long  as  their  acts  are  clearly  within 
the  purview  of  the  statute  and  are  such 
as  they  have  an  unquestioned  right  to  per- 
form, they  should  not  be  subject  to  an  ac- 
tion for  libel  on  the  charge  of  conspiracy 
or  malice  in  doing  the  act.  Henry  v.  Mob- 
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erly,  6  Ind.  App.  490,  33  N.  E.  981;  Cooley* 
Torts,  3d  ed.  p.  431. 

It  is  quite  generally  held  that  what  a 
person  may  lawfully  do  may  be  done  with 
or  without  malice.  Carpenter  v*  Grimes 
Pass  Placer  Min.  Co.  19  Idaho,  384,  114 
Pac.  42;  McHenry  v.  Sneer,  66  Iowa,  649, 
10  N.  W.  234;  Porter  v.  Mack,  50  W.  Va. 
581,  40  S.  E.  459;  note  9,  p.  727  of  62 
L.R.A.;  Macauley  Bros.  v.  Tiemey,  19  R.  I. 
255,  61  Am.  St.  Rep.  770,  and  notes,  33 
Atl.  1,  37  L.RJL  455.  In  other  words,  tiiere 
can  be  no  legal  malice  in  contemplation 
of  law  where  the  thing  done  is  lawful  and 
the  means  employed  are  lawful. 

Courts  must  judge  the  intent  a  man  has 
in  doing  an  act  by  the  means  he  employs 
and  the  thing  to  be  accomplished,  and  if 
they  all  be  lawful,  courts  cannot  impute 
malicious  or  unlawful  motives  to  the  actor. 
Many  acts  of  a  school  board  or  other  pub- 
lic body  or  board  may  indirectly  injure 
someone,  but  such  injury  must  be  borne  as 
an  incident  which  attaches  to  the  public 
services  and  dealings  with  such  officers  or 
public  agencies.  A  school  board  may  dis- 
miss a  teacher,  and  the  result  will  be  neces- 
sarily injurious  to  the  teacher;  but  no  ac- 
tion for  damages  will  lie.  City  authorities 
might  dismiss  a  police  officer  while  he  is  a 
candidate  for  an  elective  office  or  an  appli- 
cant for  some  more  lucrative  position,  and 
thereby  do  him  irreparable  injury;  yet  the 
city  council  would  not  be  liable  in  damages. 
These  things  are  hazards  incident  to  the 
employment,  and  such  public  employees 
must  take  their  chances  on  such  contin- 
gencies. 

The  demurrer  was  properly  sustained* 
and  the  judgment  is  affirmed.  Costs  award* 
ed  in  favor  of  respondents. 


Stewart,  Ch.  J.,  and  SulliTan,  J., 
cur. 


IOWA  STTPREMB  COURT. 

C.  W.  BRADBURY 

V. 

CHICAGO,   ROCK   ISLAND,   k   PACIFIC 
RAILWAY  COMPANY,  Appt. 

(149  Iowa,  61,  128  N.  W.  1.) 

Trial  —  instruction  —  request. 

1.  A  request  for  special  instructions  is 
necessary  to  require  the  court,  in  an  action 
by  a  servant  to  hold  his  master  liable  for 

Xote,  —  Poit'er  of  state  court  to  enforce 
right  under  Federal  entployer^e  Ua'^ 
hility  acU 

It  may  now  be  considered  as  settled  that 
state  courts  of  general  jurisdiction  not  only 
may,  but  must,  enforce  a  right  arising  un- 
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personal  injuries  alleged  to  have  been  caused 
by  a  protruding  bolt,  to  submit  to  the  jury 
the  question  of  the  knowledge  of  the  serv- 
ant based  on  the  custom  of  business,  where 
it  has  instructed  that  if  plaintiff  knew,  or 
in  the  exercise  of  reasonable  diligence  might 
have  known,  of  the  bolt  and  the  danger 
therefrom,  he  could  not  recover. 

Ck>nrts  —  jurisdiction  —  act  of  Ck>iigress 
—  state  authority. 

2.  State  courts  may,  on  the  ground  of 
comity,  take  jurisdiction  of  actions  by  em- 
ployees to  recover  damages  from  railroad 
companies  for  personal  injuries  arising  un- 
der the  employer's  liability  act  of  Congress 
relating  to  interstate  commerce,  of  April  22, 
1908. 

Pleading  —  amendment  —  motion  to 
strike  —  discretion. 

3.  There  is  no  abuse  of  discretion  in  sus- 
taining a  motion  to  strike  an  amendment 


of  the  answer,  filed  after 'all  the  evidence  is 
adduced,  to  make  the  pleading  conform 
thereto. 

EiVldence  —  exdnaion  —  Tariance  from 
pleadings. 

4.  There  is  no  error  in  the  exclusion  of 
evidence,  in  an  action  by  an  employee  to 
hold  a  railroad  company  liable  for  personal 
injuries  to  him,  that  the  injury  was  re- 
ceived in  the  transaction  of  interstate  com- 
merce, where  there  is  nothing  in  the  plead- 
ings to  indicate  that  such  was  the  fact. 

Damages  —  loss  of  arm  —  excess. 

6.  A  recovery  of  $15,000  as  damages  for 
loss  of  an  arm  by  a  railroad  trackman, 
twenty-four  years  old,  who  was  earning  from 
$80  to  $85  per  month,  was  reduced  to  $12,- 
000. 

(October  26,  1910.) 


der  the  Federal  employer's  liability  act  of 
April  22,  1908  (35  Stat,  at  L.  65,  chap.  149, 
U.  S.  Comp.  Stat.  Supp.  1909,  p.  1171),  as 
amended  by  the  act  of  April  5,  1910  (36 
Stat,  at  L.  291,  chap.  143,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1324).  A  leading  and  deci- 
sive decision  upon  this  question  was  ren- 
dered by  the  Supreme  Court  of  the  United 
States  in  Mondou  v.  New  York,  N.  H.  k  H. 
R.  Co.  223  U.  S.  1,  56  L.  ed.  327,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct  Rep.  169,  reversing 
82  Conn.  373,  73  Atl.  762,  wherein  it  was 
expressly  held  that  the  enforcement  of  rights 
under  this  act  cannot  be  regarded  as  im- 
pliedly restricted  to  the  Federal  courts,  in 
view  of  the  concurrent  jurisdiction  provi- 
sion of  the  judiciary  act  of  August  13,  1888 
(25  Stat,  at  L.  433,  chap.  866,  U.  S.  Comp. 
Stat.  1901,  p.  508).  §  1,  and  of  the  amend- 
ment of  April  5,  1910,  to  the  original  em- 
ployer's liability  act,  which,  instead  of 
granting  jurisdiction  to  the  state  courts, 
presupposes  that  they  already  possess  it.  In 
arriving  at  this  conclusion  the  court  refuted 
the  contentions  that  a  state  court,  although 
having  ordinary  jurisdiction  as  prescribed  by 
local  laws  adequate  to  the  occasion,  could 
decline  to  enforce  the  act  when  invoked,  on 
the  theory  that  it  was  not  in  harmony  with 
the  policy  of  the  state,  and  that  the  exercise 
of  such  jurisdiction  would  be  attended  by  in- 
convenience and  confusion  because  of  the 
different  standards  of  right  established  by 
the  congressional  act  and  those  recognized 
by  the  laws  of  the  state.  In  answering  the 
former  objection  the  court  said:  'The  sug- 
gestion that  the  act  of  Congress  is  not  in 
harmony  with  the  policy  of  the  state,  and 
therefore  that  the  courts  of  the  state  are 
free  to  decline  jurisdiction,  is  quite  inadmis- 
sible, because  it  presupposes  what  in  legal 
contemplation  does  not  exist.  When  Con- 
gress, in  the  exertion  of  the  power  confided 
to  it  by  the  Constitution,  adopted  that  act, 
it  spoke  for  all  the  people  and  all  the  states, 
and  thereby  establshed  a  policy  for  all. 
That  policy  is  as  much  the  policy  of  Con- 
necticut as*  if  the  act  had  emanated  from  its 
own  legislature  and  should  be  respected  ac- 
40  L.R.A.(N.S.) 


cordingly  in  the  court  of  the  state;"  and, 
continuing,  referred  to  the  latter  objection 
as  follows:  "We  are  not  disposed  to  be- 
lieve that  the  exercise  of  jurisdiction  by  the 
state  courts  will  be  attended  by  any  ap- 
preciable inconvenience  or  confusion;  but, 
be  this  as  it  may,  it  affords  no  reason  for 
declining  a  jurisdiction  conferred  by  law. 
The  existence  of  the  jurisdiction  creates  an 
implication  of  duty  to  exercise  it,  and  that 
its  exercise  may  be  onerous  does  not  mili- 
tate against  that  implication.  Besides,  it 
is  neither  new  nor  unusual  in  judicial  pro- 
ceedings to  apply  different  rules  of. law  to 
different  situations  and  subjects,  even  al- 
though possessing  some  elements  of  simi- 
larity; as,  where  the  liability  of  a  public 
carrier  for  personal  injuries  turns  upon 
whether  the  injured  person  was  a  passen- 
ger, an  employee,  or  a  stranger.  But  it 
never  has  been  supposed  that  courts  are  at 
lit)erty  to  decline  cognizance  of  cases  of  a 
particular  class,  merely  because  the  rules  of 
law  to  be  applied  in  their  adjudicatiou  are 
unlike  those  applied  in  other  cases." 

The  above  stated,  as  well  as  other,  grounds 
upon  which  state  courts  may  decline  to  ad- 
minister the  act,  had  been  advanced  and 
overcome  in  the  following  decisions,  which 
support  the  rule  as  announced  in  the  Mon- 
dou Case:  Zikos  v.  Oregon  R.  &  Nav.  Co. 
179  Fed.  893,  holding  that  the  act  does  not 
attempt  to  delegate  judicial  power  of  the 
United  States  to  state  courts  in  violation  of 
the  United  States  Constitution,  article  3: 
idem,  holding  that  the  state  courts  cannot 
refuse  to  entertain  jurisdiction  on  the 
ground  that  the  Federal  act  establishes  rules 
and  measures  of  liability  different  from 
those  existing  under  the  state  laws.  In  this 
connection  the  court  said:  "The  Constitu- 
tion of  the  United  States  being  the  supreme 
law  of  the  land,  state  and  Federal  courts 
are  alike  subject  to  its  provisions;  nnd  the 
refusal  of  the  former  to  enforce  rights  con- 
ferred by  Congress  would  put  them  in  the 
same  category  as  would  a  refusal  to  enter- 
tain causes  flowing  from  any  other  recog- 
nized source  of  authority.    It  would  be  an 
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APPEIAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Emmet  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  its  negli- 
gence.    Affirmed  on  condition. 

•  Statement  by  Iiadd»  J.: 

Action  for  damages  resulted  in  judgment 
against  defendant,  from  which  it  appeals. 

Messrs.  Carroll  Wright,  J.  L.  Parrish, 
and  Crim  &  Morse,  for  appellant: 

The  court  erred  in  sustaining  plaintiff's 
motion  to  strike  from  the  record  all  the 
evidence  bearing  upon  the  question  of  wheth- 
er or  not  the  plaintiff  and  defendant  were 
at  the  time  of  the  accident  engaged  in  in- 
terstate commerce. 

Employers'  Liability  Cases  (Howard  v. 
Illinois  C.  R.  Co.)  207  U.  S.  463,  52  L.  ed. 
297,  28  Sup.  Ct.  Rep.  141;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Hefley,  158  U.  S.  98,  39  L.  ed. 
010,  15  Sup.  Ct.  Rep.  802;  Sherlock  ▼.  Ail- 
ing, 93  U.  S.  99,  23  L.  ed.  819;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Miami  S.  S.  Co.  30  C.  C. 
A.  142,  52  U.  S.  App.  732,*  86  Fed.  420; 
Fulgham  v.  Midland  Valley  R.  Co.  167  Fed. 
660;  Southern  P.  Co.  v.  McQinnis,  98  C.  C. 
A.  403,  174  Fed.  649;  El  Paso  &  N.  E.  R. 
Co.  V.  Gutierrez,  215  U.  S.  87,  54  L.  ed. 
106,  30  Sup.  Ct.  Rep.  21;  Dewberry  v. 
Southern  R.  Co.  175  Fed.  307;  Johnson  v. 
Pennell,  67  Iowa,  669,  25  N.  W.  874;  Mc- 


Allister T.  JohnioB,  108  Iowa,  42,  78  N. 
IW.  790;  Laird  ▼.  Cole,  121  Iowa,  148,  96 
'N.  W.  744;  Staten  v.  Hanmier,  121  Iowa, 
499,  96  N.  W.  964;  Overhouser  v.  American 
Cereal  Co.  128  Iowa,  583,  105  N.  W.  113; 
Tracy  Land  Co.  v.  Polk  County  Land  ft 
Loan  Co.  131  Iowa,  41,  107  N.  W.  1029. 

While  the  allowance  of  amendments  is 
to  some  extent  discretionary,  yet  the  amend- 
ment should  be  allowed  in  the  furtherance 
of  justice  and  to  conform  to  the  evidence. 

Tiffany  v.  Henderson,  57  Iowa,  490,  10 
N.  W.  884;  Blandon  v.  Glover,  67  Iowa, 
616,  25  N.  W.  830;  Laird  v.  Cole,  121  Iowa, 
148,  96  N.  W.   744. 

Where  an  employee  is  familiar  with  the 
character  of  the  appliances  used,  or  the 
nature  of  the  business,  he  assumes  the 
risk  incident  thereto. 

Beckman  ▼.  Consolidation  Coal  Co.  90 
Iowa,  252,  37  N.  W.  889;  Forbes  v.  Boone 
Valley  Coal  k  R.  Co.  113  Iowa,  94,  84  N. 
W.  970^  Campbell  v.  Illinois  C.  R.  Co.  124 
Iowa,  303,  100  N.  W.  30;  Brooks  v.  Joyce, 
127  Iowa,  266,  103  N.  W.  91;  Martin  ▼. 
Chicago,  R.  I.  &  P.  R.  Co.  118  Iowa,  148, 
69  L.R.A.  698,  96  Am.  St.  Rep.  371,  91 
N.  W.  1034;  Keist  v.  Chicago,  G.  W.  R.  Co. 
110  Iowa,  34,  81  N.  W.  181;  Way  v.  H- 
linois  C.  R.  Co.  40  Iowa,  342;  Missouri  P. 
R.  Co.  V.  Somers,  71  Tex.  700,  9  S.  W.  741, 

78  Tex.  439,  14  S.  W.  779;  Green  v.  Cross, 

79  Tex.  130,  16  S.  W.  220;  Lovejoy  v.  Bos- 
ton ft  L.  R.  Corp.  125  Mass.  79,  28  Am. 


anomoly  in  our  system  if  state  tribunals, 
after  having  so  long  entertained  the  griev- 
ances of  litigants,  where  rights  are  trace- 
able to  congressional  legislation,  should  re- 
fuse to  further  do  so  because  of  the  fact 
that  there  has  been  provided  by  a  power 
clearly  competent,  different  rules  of  liabil- 
ity for  those  engaged  in  interstate  commerce 
from  those  which  may  be  fixed  by  statute  or 
recognized  by  decisions  in  the  several  states. 
All  government  rests  upon  acquiescence  in 
the  established  order.  When  common  consent 
is  withdrawn,  prescribed  rules  of  conduct 
are  overthrown  and  anarchy  reigns,  and  it  is 
not  to  be  supposed  that  state  courts  will  or 
can  refuse  to  abide  by  the  result  when  the 
Supreme  Court,  the  final  arbiter,  has  de- 
cided that  they  have  jurisdiction.  If  that 
should  occur,  the  Constitution  would  cease 
to  be  the  supreme  law  of  the  land,  and  its 
express  provision,  that  'the  judges  in  every 
state  shall  be  bound  thereby,  anything  in  the 
Constitution  or  laws  of  any  state  to  the  con- 
trary notwithstanding,'  would  become  null 
and  its  application  inoperative") ;  St.  Louis, 
T.  M.  ft  S.  R.  Co.  V.  Conley,  110  C.  C.  A.  97, 
187  Fed.  949,  holding  that,  since  the  stat- 
ute is  remedial  in  its  character,  it  should 
be  construed  so  as  to  prevent  the  mischief 
and  advance  the  remedy,  and  therefore  may 
be  enforced  either  in  the  state  or  Federal 
courts;  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Hes- 
terly,  98  Ark.  240,  136  S.  W.  874,  which 
40  L.R.A.(N.S.) 


merely  states  the  rule;  Midland  Valley  R. 
Co.  V.  LeMoyne,  —  Ark.  —,  148  S.  W.  664, 
holding  that  jurisdiction  was  conferred  up- 
on the  state  courts  by  the  express  provision 
of  the  amendment  of  April  6,  1910;  Atlan- 
tic Coast  Line  R.  Co.  v.  Whitney,  —  Fla. 
— ,  56  So.  937,  holding  tnat  the  question  had 
been  settled  by  the  United  States  Supreme 
Court;  Lemon  v.  Louisville  ft  N.  R.  Co. 
137  Ky.  276,  125  S.  W.  701,  wherein  the 
decision  was  seemingly  based  upon  the 
ground  that  there  is  nothing  in  the  act 
that  denies  to  the  state  court  the  right  to 
enforce  its  provisions,  and  that  in  such  case 
the  state  has  concurrent  jurisdiction  with 
the  Federal  courts:  Owens  v.  Chicago  G. 
W.  R.  Co.  113  Minn.  49,  128  N.  W.  1011, 
holding,  generally,  that  the  state  court  will 
enforce  any  right  which  one  nas  by  virtue 
of  the  Federal  Constitution  or  laws,  and 
that  the  amendment  of  April  5,  1910,  add- 
ed nothing  to  the  jurisdiction  of  the  state 
courts;  Missouri,  K.  ft  T.  R.  Co.  v.  Blalack, 
—  Tex.  Civ.  App.  — ,  128  S.  W.  706,  affirmed 
on  other  grounds  in  —  Tex.  — ^  147  S.  W. 
659,  holding,  generally,  that  it  is  only  where 
the  act  of  Congress,  by  express  language  or 
necessary  implication,  provides  for  the  ex- 
clusive jurisdiction  of  the  Federal  courts, 
that  the  state  courts  are  excluded  from  con- 
current jurisdiction,  and  that  there  is  noth- 
ing in  the  Federal  act  under  consideration 
that  prevented  the  state  courts  from 
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Rep.  206;  Wyckoff  v.  Pajaro  Valley  Consol. 
R.  Co.  11  Cal.  App.  106,  103  Pac.  1100. 

The  verdict  of  $15,000  in  this  case  was 
grossly  excessive. 

Kroener  v.  Chicago,  M.  &.  St.  P.  R.  Co. 
88  Iowa,  16,  55  N.  W.  28;  Wimber  v. 
Iowa  C.  R.  Co.  114  Iowa,  651,  87  N.  W. 
605;  Struble  v.  Burlington,  C.  R.  &  N.  R. 
Co.  128  Iowa,  158,  103  N.  W.  142. 

Messrs.  J.  I.  Myerly  and  Mack  J. 
Groves  for  appellee. 

Uadfi,  J.,  delivered  the  opinion  of  the 
court: 

The  freight  train  left  Emmetsburg  for 
Dowes  at  about  1:45  o'clock  in  the  morn- 
ing of  July  1,  1908.  The  plaintiff  was  head 
brakeman  and  had  been  in  defendant's  em- 
ployment about  twenty  months.  He  was 
directed  by  the  conductor  at  Graattinger  to 
take  two  stock  cars  from  the  side  track 
and  place  them  immediately  back  of  two 
refrigerator  cars  next  the  engine.  In  or- 
der to  accomplish  this,  he  uncbupled  the 
remainder  of  the  train  from  the  refriger- 
ator cars,  and,  after  disposing  of  it  and 
attending  to  switching,  got  on  the  second 
refrigerator  car  at  the  end  toward  the  en- 
gine and  rode  as  these  backed  on  the  side 
track  on  which  the  stock  cars  stood.  Both 
his  feet  were  in  the  stirrup  at  the  side  and 
near  the  end  of  the  car,  one  hand  hold  of 
the  fourth  rung  of  the  ladder,  and  the  oth- 
er carrying  a  lantern.    When  the  cars  had 


moved  to  the  depot  platform,  he  was  about 
to  get  off;  but,  as  one  foot  reached  the 
platform,  his  glove  caught  on  a  bolt  be- 
tween the  third  and  fourth  rung  of  the 
ladder,  and  this  jerked  him  between  the 
cars,  where  he  hung  an  instant  and  then 
fell  to  the  ground.  The  wheel  of  the  car 
ran  over  his  right  arm,  so  injuring  it  that 
amputation  was  necessary.  The  negligence 
alleged  was  the  leaving  of  the  bolt  protrud- 
ing at  a^  locality  likely  to  cause  injury. 
The  defendant  pleaded  that  the  risk  had 
been  assumed,  and  adduced  evidence  tend- 
ing to  show  that  from  all  its  refrigerator 
cars  bolts  protruded  with  nuts  on  them  an 
half-inch  thick,  from  which  the  ends  of  the 
bolts  usually  extended  beyond  the  nut  from 
nothing  to  five  eights  of  an  inch,  and  that 
in  every  car  was  a  bolt  about  where  the 
one  occasioning  the  injury  was  located.  On 
the  other  hand,  the  evidence  tended  to  show 
that  the  ends  of  most  the  bolts  were  flush 
with  the  nuts,  and  that  plaintiff  had  no 
knowledge  of  this  bolt.  Plaintiff  had  been 
in  defendant's  employment  as  brakeman 
about  twenty  months,  and  one  or  more  re- 
frigerator cars  was  in  nearly  every  train. 

The  court  instructed  the  jury,  in  sub- 
stance, that  if  plaintiff  knew,  or  by  the 
exercise  of  ordinary  diligence  might  have 
known,  of  the  existence  of  the  protruding 
bolt,  and'  appreciated  the  dangers  there- 
from, he  could  not  recover.  Exception  is 
taken  to  this  on  the  ground  that  knowledge 


suming  jurisdiction  to  hear  and  determine 
actions  arising  thereunder. 

The  only  decisions  adverse  to  the  rule 
that  state  courts  of  general  jurisdiction 
have  jurisdiction  concurrent  with  the  Fed- 
eral courts  of  actions  arising  under  the 
Federal  employer's  liability  act  are  Mondou 
V.  New  York,  N.  H.  &  H.  R.  Co.  82  Conn. 
373,  73  Atl.  762,  which  was  reversed  by  the 
United  States  Supreme  Court  (set  out  su- 
pra), and  Hoxie  v.  New  York,  N.  H.  &  H. 
R.  Co.  82  Conn.  352,  73  Atl.  754,  17  Ann. 
Cas.  324,  upon  which  the  state  court  de- 
cision in  the  Mondou  Case  was  based.  The 
denial  of  jurisdiction  in  the  Hoxie  Case  by 
the  Connecticut  supreme  court  .of  errors, 
speaking  through  Judge  Baldwin,  was  main- 
ly upon  the  ground  that  Congress  did  not 
intend  to  authorize  the  institution  of  an 
action  under  the  Federal  employer's  act 
in  the  courts  of  the  state,  and  that,  assum- 
ing that  Congress  had  power  to  and  had 
prescribed  a  rule  not  in  harmony  with  the 
policy  of  the  state,  it  had  no  power  to  make 
it  incumbent  upon  the  state  courts  to  as* 
sume  jurisdiction  of  such  an  action,  and 
that  therefore  the  courts  of  the  state  could 
decline  jurisdiction.  Both  of  these  conten- 
tions are  disposed  of  by  the  United  States 
Supreme  Court  in  the  Mondou  Case,  as  is 
shown  by  the  summary  of  the  case  set  out 
supra.  The  Hoxie  Case  is  also  criticized  in 
Bbadbubt  v.  Chicago,  R.  I.  ft  P.  R.  Co.; 
40  L.R.A.(N.S.) 


Zikos  V.  Oregon  R.  ft  Nav.  Co.;  and  Atlan- 
tic Coast  Line  R.  Co.  v.  Whitney,  supra. 

Galveston,  H.  ft  S.  A.  R.  Co.  v.  Wallace, 
223  U.  S.  481,  56  L.  ed.  516,  32  Sup.  Ct. 
Rep.  206,  although  not  within  the  scope  of 
this  note,  because  it  involves  a  Federal  act 
other  than  the  one  under  consideration  here- 
in, is  of  interest  upon  the  general  question 
of  administration  of  Federal  laws  in  state 
cotirts,  in  that  it  against  demonstates  that 
the  United  States  Supreme  Court  regards 
state  courts  of  general  jurisdiction  as  hav- 
ing jurisdiction  concurrent  with  the  Fed- 
eral courts  to  enforce  Federal  laws  which  do 
not,  either  expressly  or  by  necessary  impli- 
cation, confer  exclusive  jurisdiction  on  the 
Federal  courts. 

For  a  treatment  of  the  general  question 
of  administration  of  Federal  laws  in  state 
courts,  see  note  to  Loughlin  v.  McCaulley* 
48  L.R.A.  33. 

As  to  jurisdiction  of  state  courts  to  en- 
force forfeiture  of  interest  provided  by 
national  banking  act,  see  56  L.R.A.  688. 
And  as  to  jurisdiction  of  state  court  to  re- 
cover from  national  bank  twice  the  amount 
of  usurists'  interest  paid  to  it,  see  56  L.R.A. 
690. 

As  to  power  of  state  courts  to  pass  upon 
interstate  rates,  see  note  to  Thacker  Coal 
ft  Coke  Co.  V.  Norfolk  ft  W.  R.  Co.  28 
L.R.A.(N.S.)  108.  a.  J.  0. 
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or  its  equivalent  concerning  the  particular 
bolt  was  exacted,  and  it  is  said  that  the 
jury  should  have  been  told  that  if  plain- 
tiff knew  that  defendant  customarily  oper- 
ated cars  with  bolts  protruding,  and  plain- 
tiff knew  of  this  custom  and  appreciated 
the  peril  incident  thereto,  then  he  should 
be  held  to  have  assumed  the  risk.  Pos- 
sibly, had  such  an  instruction  been  request- 
ed, it  should  have  been  given,  for  if  re- 
frigerator cars  with  protruding  bolts  were 
customarily  used  on  the  road,  to  plaintiff's 
knowledge,  and  concerning  which  he  knew 
the  danger,  it  might  well  be  held  that,  in 
the  exercise  of  reasonable  care,  he  must 
have  ascertained  the  condition  of  the  car 
be  rode  on  at  the  time  of  the  accident. 
This  would  be  the  only  ground  for  so  hold- 
ing, and  in  the  instruction  given  it  was 
clearly  stated  that,  if  in  the  exercise  of 
ordinary  care  he  might  have  known  of  the 
protruding  bolt  and  have  appreciated  the 
danger,  he  must  fail.  So  that  whether  the 
knowledge  charged  be  from  the  understand- 
ing cf  a  custom  or  direct  information,  the 
rule  is  in  harmony  with  the  instruction, 
and,  had  defendant  desired  that  the  law  be 
more  specifically  applied  to  the  proof,  coun- 
sel should  have  so  requested.  In  the  ab- 
sence of  such  request,  'there  was  no  error. 
2.  Evidence  was  received,  subject  to  ob- 
jection, showing  that,  as  part  of  the  train, 
a  car  load  of  eggs  was  being  transported 
from  Ellsworth,  Minnesota,  through  this 
■state  to  Chicago,  Illinois,  and  that  several 
other  car  loads  of  freight  were  being  taken 
lo  the  latter  place  and  other  points  in  Illi- 
nois. After  all  the  evidence  had  been  in- 
troduced, defendant  moved  that  the  jury 
i)e  directed  to  return  a  verdict  in  its  favor, 
for  that,  among  other  thins^s,  plaintiff  at 
the  time  of  receiving  the  injury  was  em- 
ployed in  the  operation  of  a  railway  train 
engaged  in  interstate  commerce,  and  re- 
covery could  only  be  had  under  an  act  of 
Congress  approved  April  22,  1908  (act 
April  22,  1908,  chap.  149,  35  Stat,  at  L. 
66,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1171). 
Thereupon  plaintiff  moved  that  all  the  evi- 
dence of  interstate  shipments  introduced 
-subject  to  objection  be  stricken  from  the 
record.  The  court  having  intimated  that 
defendant's  motion  must  fail  because  of  not 
having  pleaded  that  the  injury  was  re- 
•ceived  while  connected  with  a  train  engaged 
in  interstate  commerce,  defendant  filed  an 
amendment  to  its  answer  raising  that  is- 
-sue.  Plaintiff  moved  to  strike  this  amend- 
ment because  filed  too  late  and  the  matter 
alleged  did  not  constitute  a  defense.  This 
motion  was  sustained,  as,  also,  was  the 
motion  to  strike  the  evidence.  An  instruc- 
tion to  direct  a  verdict  in  defendant's  favor 
^because  of  it  being  engaged  in  interstate 
40  L.R.A.(N.S.) 


commerce  at  the  tiifle  of  the  accident  was 
requested  and  refused. 

It  will  be  noted  that  the  rulings  raise 
the  following  questions:  (1)  Was  evidence 
tending  to  show  that  defendant  was  en- 
gaged in  interstate  conunerce  admissible  in 
the  absence  of  anything  in  the  answer  so 
asserting?  (2)  If  not,  did  the  court  err 
in  striking  the  amendment  so  pleading  from 
the  files?  (3)  In  either  events  can  the 
right  created  by  the  so-called  employer's 
liability  act  be  enforced  in  the  state  courts? 

For  convenience,  the  last  may  be  dis- 
posed of  first.  The  constitutionality  of  the 
act  is  not  assailed.  That  it  is  likely  to  be 
upheld  finally  is  fairly  to  be  inferred  from 
the  several  opinions  in  Employers'  Liability 
Cases  (Howard  v.  Illinois  C.  R.  Co.)  207  U. 
S.  463,  62  L.  ed.  297,  28  Sup.  Ct.  Rep.  141, 
though  a  different  view  appears  to  have 
been  entertained  by  the  supreme  court  of 
Connecticut.  Hoxie  v.  New  York,  N.  H. 
&  H.  R.  Co.  82  Conn.  362,  73  Atl.  754, 
17  Ann.  Cas.  324.  See  El  Paso  ft  N.  E.  R. 
Co.  V.  Gutierrez,  216  U.  S.  87,  64  L.  ed.  106, 
30  Sup.  Ct.  Rep.  21.  In  the  Howard  Case, 
the  court  held  that  Congress  had  the  power, 
under  the  clause  of  the  Constitution  au- 
thorizing it  to  regulate  commerce  among 
the  several  states,  to  define  the  duties  and 
liabilities  of  master  and  servant  when  en- 
gaged in  interstate  commerce.  Until  the 
approval  of  this  act,  at  least,  the  statutes 
of  the  state  defining  the  liability  of  rail- 
way companies  to  their  employees  were 
valid  and  enforceable  (Sherlock  v.  Ailing, 
93  U.  S.  99,  23  L.  ed.  819),  even  when 
engaged  in  intrastate  commerce.  A  state 
statute,  when  covering  a  matter  within  the 
powers  of  Congress  and  necessarily  con- 
flicting with  an  act  of  that  body,  must  give 
way  to  the  Federal  statute.  The  rule  is 
tersely  stated  in  the  case  last  cited:  "The 
power  to  prescribe  these  and  similar  regu- 
lations necessarily  involves  the  right  to  de- 
clare the  liability  which  shall  follow  their 
infraction.  Whatever,  therefore.  Congress 
determines,  either  as  tp  regulation  or  the 
liability  for  its  infringement,  is  exclusive 
of  state  authority."  Gulf,  C.  ft  S.  F.  R. 
^o.  V.  Hefley,  158  U.  S.  98,  39  L.  ed.  910, 
16  Sup.  Ct.  Rep.  802;  Interstate  Commerce 
Commission  v.  Detroit,  G.  H.  ft  M.  R.  Co. 
167  U.  S.  642,  42  L.  ed.  309,  17  Sup.  Ct.  Rep. 
986.  See  Western  U.  Teleg.  Co.  v.  James, 
162  U.  8.  664,  40  L.  ed.  1106,  16  Sup.  Ct. 
Rep.  934. 

But  there  is  nothing  in  the  petition  in 
the  case  at  bar  to  indicate  whether  the 
cause  uf  action  is  predicated  on  the  state 
or  Federal  statutes,  and  we  have  no  occa- 
sion to  inquire  to  what  extent,  if  at  all, 
the  Rt'itutes  of  this  state  eliminating  the 
fellow -servant    rule    have   been    superseded 
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by  the  Federal  statutes.  For  the  purposes  | 
of  this  case,  it  may  be  conceded  that  the 
facts  bring  it  within  the  terms  of  the  Fed- 
eral statute,  and  that  plaintiff  must  recov- 
er thereon,  if  at  all.  The  petition  stated 
a  cause  of  action  thereunder,  and,  unless 
it  can  be  said  that  Federal  courts  have  ex- 
clusive jurisdiction  in  the  enforcement  of 
rights  created  or  declared  in  advancement 
of  those  previously  existing,  there  is  no 
ground  for  interfering  with  the  judgment 
entered.  The  matter  of  jurisdiction  is  not 
touched  in  the  act  of  Congress,  and  it  is 
now  well  settled 'that  state  courts  may  ex- 
ercise concurrent  jurisdiction  with  the  Fed- 
f^ral  courts  In  all  cases  arising  under  the 
Constitution,  laws,  and  treaties  of  the  Unit- 
ed States,  unless  exclusive  jurisdiction  has 
been  conferred,  expressly  or  by  necessary 
implication,  on  the  Federal  courts.  Clafiin 
V.  Houseman,  93  U.  S.  130,  23  L.  ed.  833; 
Raialer  v.  Oliver,  97  Ala.  714,  38  Am.  St. 
Rep.  215,  12  So.  238;  Wilcox  v.  Luco,  118 
Cal.  642,  46  L.R.A.  582,  62  Am.  St.  Rep. 
306,  45  Pac.  676,  60  Pac.  768;  Schuyler  Nat. 
Bank  v.  BoUong,  24  Neb.  827,  40  N.  W. 
414;  Bletz  v.  Columbia  Nat.  Bank,  87  Pa. 
92,  30  Am.  Rep.  346;  Brinckerhoff  v.  Bost- 
wick,  88  N.  Y.  60;  People  v.  Welch,  141 
N.  Y.  273,  24  L.R.A.  117,  38  Am.  St.  Rep. 
793,  36  N.  E.  328;  11  Cyc.  996. 

In  the  case  first  above  cited,  the  Supreme 
Court,  speaking  through  Bradley,  J.,  said: 
"The  general  question,  whether  state  courts 
can  exercise  concurrent  jurisdiction  with 
the  Federal  courts  in  cases  arising  under 
the  Constitution,  laws,  and  treaties  of  the 
United  States,  has  been  elaborately  dis- 
cussed, both  on  the  bench  and  in  published 
treatises, — sometimes  with  a  leaning  in  one 
direction  and  sometimes  in  the  other;  but 
the  result  of  these  discussions  has,  in  our 
judgment,  been,  as  seen  in  the  above  cases, 
to  affirm  the  jurisdiction,  where  it  is  not 
excluded  by  express  provision  or  by  incom- 
patability  in  its  exercise  arising  from  the 
nature  of  the  particular  case.  When  wc 
consider  the  structure  and  true  relations 
of  the  Federal  and  state  governments,  there 
is  really  no  just  foundation  for  excluding 
the  state  courts  from  all  such  jurisdiction. 
The  laws  of  the  United  States  are  laws  in 
the  several  states,  and  just  as  much  bind- 
ing on  the  citizens  and  courts  thereof  as 
the  state  laws  are.  The  United  States  is 
not  a  foreign  sovereignty  as  regards  the 
several  states,  but  is  a  concurrent  and, 
within  its  jurisdiction,  paramount  sover- 
eignty. Every  citizen  of  a  state  is  a  sub- 
ject of  two  distinct  sovereignties,  having 
concurrent  jurisdiction  in  the  state;  con- 
current as  to  place  and  persons,  though  dis- 
tinct as  to  the  subject-matter.  Legal  or 
equitable  rights,  acquired  under  either  sys 


of  either  sovereignty  competent  to  hear  and 
determine  such  kind  of  rights,  and  not  re- 
strained by  its  Constitution  in  the  exercise 
of  such  jurisdiction.  Thus  a  legal  or  equi- 
table right  acquired  under  state  laws  may 
be  prosecuted  in  the  state  courts,  and  also, 
if  the  parties  reside  in  different  states,  in 
the  Federal  courts.  So  rights,  whether 
legal  or  equitable,  acquired  under  the  laws 
of  the  United  States,  may  be  prosecuted  in 
the  United  States  courts,  or  in  the  state 
courts,  competent  to  decide  rights  of  the 
like  character  and  class;  subject,  however, 
to  this  qualification,  that,  where  a  right 
arises  under  a  law  of  the  United  States, 
Congress  may,  if  it  see  fit,  give  to 
the  Federal  courts  exclusive  jurisdic- 
tion. .  .  .  This  jurisdiction  is  some- 
times exclusive  by  express  enactment 
and  sometimes  by  implication.  If  an 
act  of  Congress  gives  a  penalty  to  a  party 
aggrieved,  without  specifying  a  remedy  foV 
its  enforcement,  there  is  no  reason  why  it 
should  not  be  enforced,  if  not  provided  oth- 
erwise by  some  act  of  Congress,  by  a  proper 
action  in  a  state  court.  The  fact  that  a 
state  court  derives  its  existence  and  func- 
tions from  the  state  laws  is  no  reason 
why  it  should  not  afford  relief;  because  it 
is  subject  also  to  the  laws  of  the  United 
States,  and  is  just  as  much  bound  to  recog- 
nize these  as  operative  within  the  state  as 
it  is  to  recognize  the  state  laws.  The  two 
together  form  one  system  of  jurisprudence, 
which  constitutes  the  law  of  the  land  for 
the  state;  and  the  courts  of  the  two  juris- 
dictions are  not  foreign  to  each  other,  nor 
to  be  treated  by  each  other  as  such,  but  as 
courts  of  the  same  country,  having  jurisdic- 
tion partly  different  and  partly  concur- 
rent." 

An  illustration  of  the  exercise  of  exclu- 
sive jurisdiction  by  the  Federal  courts  will 
be  found  in  Copp  v.  Louisville  &  N.  R  Co. 
43  La.  Ann.  511,  12  L.R.A.  726,  26  Am.  St. 
Rep.  198,  9  So.  441,  where  a  plea  to  the  ju- 
risdiction of  the  state  court  was  sustained 
on  the  ground  that  the  act  of  Congress  on 
which  the  action  for  damages  was  bsised,  di- 
rected that  it  be  brought  in  the  United 
States  courts.  In  Hoxie  v.  New  York,  N. 
H.  &  H.  R.  Co.  supra,  the  supreme  court  of 
Connecticut  reached  the  conclusion  that  by 
fair  implication  the  act  of  Congress  ex- 
cludes jurisdiction  of  the  state  courts,  and, 
in  any  event,  the  state  court  was  under  no 
obligation  to  enforce  the  rights  therein  cre- 
ated. The  last  point  appears  to  have  been 
considered  as  though  involving  a  question 
of  comity  merely,  regardless  of  the  con- 
venience and  propriety  of  enforcing  all 
rights  and  redressing  all  wrongs  within  the 
jurisdiction  of  the  local  courts. 

The  prevailing  rule  is  that,  where  a  cause 


tern  of  laws,  may  be  enforced  in  any  court    of  action  accrues  by  virtue  of  the  statute 
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of  any  Btate,  the  action  may  be  maintained 
in  any  other  state  if  not  contrary  to  the 
public  policy  or  law  of  the  place  where  the 
suit  is  brought.  Boyce  v.  Wabash  R.  Co. 
63  Iowa,  70,  50  Am.  Rep.  730,  18  N.  W. 
673;  Morris  ▼.  Chicago,  R.  I.  &  P.  R.  Co. 
65  Iowa,  727,  64  Am.  Rep.  39,  23  N.  W. 
143.  See  cases  collected  in  note  to  Reeves 
V.  Southern  R.  Co.  70  L.R.A.  613.  In  such 
cases,  the  law  of  the  place  where  the  right 
was  acquired  or  the  liability  incurred  will 
govern  as  to  the  right  of  action,  while  all 
that  pertains  merely  to  the  remedy  will 
be  controlled  by  the  law  of  the  state  where 
the  action  is  brought.  Herrick  v.  Minneap- 
olis &  St.  L.  R.  Co.  31  Minn.  11,  47  Am. 
Rep.  771,  16  N.  W.  413. 

Even  where  the  cause  of  action  arises  in 
a  foreign  country,  suits  may  be  maintained 
in  our  courts,  though  jurisdiction  can  be 
declined;  but  this  is  seldom  done,  unless 
from  fear  of  inability  to  do  justice  through 
lack  of  knowledge  of  the  laws  of  the  place 
where  the  cause  of  action  arose.  Mason  v. 
The  Blaireau,  2  Cranch,  240,  2  L.  ed.  266; 
Roberts  v.  Dunsmuir,  76  Cal.  203,  16  Pac. 
782;  Great  Western  R.  Co.  v.  Miller,  19 
Mich.  306;  Cofrode  v.  Gartner,  79  Mich. 
332,  7  L.R.A.  611,  44  N.  W.  623;  Evey 
V.  Mexican  C.  R.  Co.  38  L.R.A.  387,  26  C. 
C.  A.  407,  52  U.  S.  App.  118,  81  Fed.  294; 
11  Cyc.  663.  The  reasons  which  induce 
state  courts  to  exercise  jurisdiction  of 
causes  of  action  arising  in  a  foreign  coun- 
try or  under  legislation  of  another  state 
should  be  quite  as  persuasive  in  favor  of 
assuming  jurisdiction  over  causes  of  action 
arising  under  the  statutes  of  the  United 
States,  with  this  in  addition,  that  these  are 
the  laws  of  the  very  people  the  jurisdiction 
of  whose  courts  is  invoked.  See  11  Cyc. 
996.  If  a  cause  of  action  has  become  fixed 
and  a  legal  liability  incurred,  the  doors  of 
the  courts  of  this  state  should  not  be  closed 
to  the  prosecutibn  of  such  cause  of  action, 
regardless  of  whether  the  same  may  have 
arisen  under  the  statutes  of  another  state, 
an  act  of  Congress,  or  the  laws  of  a  for- 
eign country,  unless  to  enforce  it  would  be 
contrary  to  the  laws  or  public  policy  of  the 
state,  or  complete  justice  probably  could 
not  be  done.  Unless  the  act  of  Congress 
should  be  construed  to  confer  exclusive  ju- 
risdiction on  the  Federal  courts,  or  the 
mode  of  procedure  is  such  that  the  state 
courts  cannot  safely  undertake  to  enforce 
the  liability  defined,  there  seems  no  ground 
for  declining  to  exercise  a  jurisdiction  fully 
approved  by  the  authorities.  The  statute 
is  silent  concerning  jurisdiction;  but  it  is 
said  that  the  rules  of  practice  prescribed 
therein  and  the  direction  as  to  who  shall 
be  the  beneficiaries  thereunder  are  so  in- 
consistent with  the  state  laws  as  to  indi- 
40  L.R.A.(N.S.) 


cate  the  congressional  intent  that  redress 
may  be  had  in  the  Federal  courts  alone. 
In  order  to  dispose  of  this  objection,  it 
will  be  necessary  to  set  out  the  main  pro- 
visions of  the  act: 

"Sec.  1.  That  every  common  carrier  by 
railroad  while  engaging  in  commerce  be- 
tween any  of  the  several  states  or  terri- 
tories, ...  or  between  the  District  of 
Columbia  or  any  of  the  states  or  terri- 
tories and  any  foreign  nation  or  nations, 
shall  be  liable  in  damages  to  any  person 
suffering  injury  while  hQ  is  employed  by 
such  carrier  in  such  commerce,  or,  in  case 
of  the  death  of  such  employee,  to  his  or  her 
personal  representative  for  the  benefit  of 
the  surviving  widow  or  husband  and  chil- 
dren of  such  employee,  and  if  none,  then 
of  such  employee's  parents;  and  if  none, 
then  of  the  next  of  kin  dependent  upon  such 
employee,  for  such  injury  or  death  result- 
ing, in  whole  or  in  pacrt,  from  the  n^ligence 
of  any  of  the  officers,  agents,  or  employees 
of  such  carrier,  or  by  reason  of  any  defect 
or  insufficiency  due  to  its  negligence,  in 
its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  wharves,  or 
other  equipment." 

"Sec.  3.  That  in  all  actions  hereafter 
brought  against  any  such  common  carrier 
by  railroad,  under  or  by  virtue  of  any  of 
the  provisions  of  this  act,  to  recover  dam- 
ages for  personal  injuries  to  an  employee, 
or  where  such  injuries  have  resulted  in  his 
death,  the  fact  that  the  employee  may  have 
been  guilty  of  contributory  negligence  shall 
not  bar  a  recovery,  but  the  damages  shall 
be  diminished  by  the  jury  in  proportion 
to  the  amount  of  negligence  attributable  to 
such  employee:  Provided,  that  no  such 
employee  who  may  be  injured  or  killed 
shall  be  held  to  have  been  guilty  of  con- 
tributory negligence  in  any  case  where  the 
violation  of  such  common  carrier  of  any 
statute  enacted  for  the  safety  of  employees 
contributed  to  the  injury  or  death  of  such 
employee. 

"Sec.  4.  That  in  any  action  brought 
against  any  common  carrier,  under  or  by 
virtue  of  any  of  the  provisions  of  this  act 
to  recover  damages  for  injuries  to  or  the 
death  of  any  of  its  employees,  such  em- 
ployee shall  not  be  held  to  have  assumed 
the  risks  of  his  employment  in  any  case 
where  the  violation  by  such  common  car- 
rier of  any  statute  enacted  for  the  safety 
of  employees  contributed  to  the  injury  or 
death  of  such  employee." 

"Sec.  6.  That  no  action  shall  be  main- 
tained under  this  act  unless  commenced 
within  two  years  from  the  day  the  cause 
of  action  accrued." 

It  is  manifest  from  the  mere  reading;  that 
this  act  effects  quite  as  important  a  change 
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in  the  trial  of  such  causes  in  the  Federal 
courts  as  would  he  possible  in  the  state 
courts.  Thus  the  Federal  decisions  are 
harmonious  on  the  proposition  that  the 
negligence  of  complainant  which  contributes 
proximately  to  the  injury  will  defeat  the 
recovery  of  damages  therefor.  So,  too,  in 
the  absence  of  local  statutes,  the  fellow- 
serrant  doctrine  and  that  of  assumption  of 
risks  have  been  broadly  applied  in  all  Fed- 
eral courts.  Hereafter  all  of  these  rules, 
are  to  be  modified  or  eliminated  where  the 
injuries  are  such  as  contemplated  in  the 
above  act.  If  inconvenience  and  confusion 
would  result  from  an  attempt  to  enforce 
the  acts  in  the  state  courts,  like  consequen- 
ces will  be  the  outcome  of  a  similar  under- 
taking in  the  courts  of  the  United  States. 
Let  us  examine  the  several  sections  and 
ascertain  the  alleged  inconsistencies  which 
are  said  to  preclude  the  maintenance  of 
actions  based  thereon  in  the  state  courts. 
No  one,  we  apprehend,  would  say  that  the 
state  courts  are  not  competent  to  entertain 
suits  by  the  persons  authorized  by  §  1  to 
recover  damages  or  to  distribute  those  re- 
covered as  specified.  Under  the  statutes  of 
this  state,  the  suit  is  prosecuted  in  the 
name  of  the  administrator  where  death  is 
alleged  to  have  resulted  from  wrongful  act, 
and  anything  recovered  distributed  as  per- 
sonal property  among  the  heirs.  It  goes 
to  the  surviving  spouse  and  children  if  any 
there  are,  and,  if  not,  to  the  parents  of  the 
deceased,  precisely  as  under  the  Federal 
statute.  In  event  there  are  neither  spouse 
and  children  nor  parents  of  deceased,  the 
remoter  heirs  are  entitled  thereto  under 
the  state  statute,  while  under  this  act  the 
damages  go  to  the  next  of  kin  dependent 
upon  deceased.  As  the  state  statute  must 
give  way  to  that  of  Congress,  no  incon- 
sistency is  involved.  All  essential  is  that 
effect  be  given  the  latter  as  though  the 
former  were  not  on  the  statute  book.  Nor 
can  it  be  said  that  this  involves  an  inter- 
ference by  Congress  with  the  distribution  of 
an  estate  through  the  probate  court  of  the 
state.  The  cause  of  action  was  created  by 
Congress  in  the  exercise  of  its  power  to 
regulate  commerce  among  the  several  states, 
and  it  is  elementary  that  in  doing  so  it 
might  determine  who  was  entitled  to  main- 
tain the  same  and  for  whose  benefit.  The 
administrator  is  not  required  thereby  to 
institute  proceedings ;  he  may  do  so,  and 
in  that  event  can  recover  only  for  the  bene- 
fit of  the  person  entitled  under  the  act  to 
the  damages.  The  administrator  therein 
sustains  the  relation  to  the  beneficiaries, 
like  that  of  trustee  to  his  cestui  que  trusty 
and  it  is  of  little  concern  whether  he  shall 
distribute  the  damages  recovered  in  pursu- 
ance of  an  order  of  the  court  wherein  re- 
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covered  or  in  the  appropriate  probate  court. 
Surely  no  court  would  permit  an  adminis- 
trator, after  recovering  damages  under  a 
statute  specifically  prescribing  who  is  enti- 
tled thereto,  to  divert  the  money  elsewhere. 

It  must  be  borne  in  mind  that  this  act 
does  not  relate  to  the  distribution  of  the 
personal  property  of  an  estate.  The  cause 
of  action  does  not  belong  to  the  estate  of 
the  deceased  person,  but  to  certain  classes 
for  whose  benefit  the  administrator  is  auth- 
orized to  recover  damages,  and  we  see  no 
ground  for  saying  this  is  contrary  to  our 
law  or  its  policy.  In  a  few  states,  notably 
Connecticut,  the  fellow-servant  doctrine 
is  still  applied  in  case  of  injury  caused  in 
the  use  and  operation  of  railways,  and  it 
seems  to  have  been  thought  in  the  Hoxie 
Case  that  for  a  state  court  to  apply  that 
doctrine  in  causes  based  on  injuries  re- 
ceived in  intrastate  commerce,  and  to  pro- 
ceed in  actions  based  on  the  Federal  statute 
on  the  theory  that  the  master  is  responsi- 
ble for  the  acts  of  the  fellow  servant,  would 
create  confusion  "setting  up  in  the  same 
tribunal  different  standards  of  right  and 
policy  and  t)ractice."  More  than  fifty 
years  ago,  the  fellow-servant  doctrine  was 
eliminated  by  the  legislature  of  this  state 
wherever  the  injury  was  occasioned  by  the 
negligent  act  of  the  fellow  servant  engaged 
in  the  use  and  operation  of  a  railway,  and, 
though  that  doctrine  has  been  continually 
applied  in  all  cases  involving  injuries  suf- 
fered in  other  employments,  little  difficulty 
has  been  experienced  in  discriminating  be- 
tween situations  exacting  the  application 
of  the  different  rules.  Indeed,  the  situa- 
tion of  employees  engaged  in  the  operation 
of  railways  ordinarily  is  such  that  they 
can  exert  little  direct  or  personal  influence 
upon  each  other  in  discharging  their  re- 
spective duties;  and  their  opportunities  for 
guarding  against  the  negligent  acts  of  one 
another  are  so  limited  that  in  many,  if 
not  in  most,  of  the  states,  laws  have  been 
enacted  declaring  the  master  liable  for  the 
negligent  acts  of  the  servant  when  engaged 
in  the  use  and  operation  of  railways,  even 
though  the  injured  party  be  a  fellow  serv- 
ant. 

And  we  apprehend  that  the  design  of 
Congress  was  to  furnish  this  measure  of 
protection  to  employees  engaged  in  inter- 
state commerce  in  those  states  where,  for 
reasons  such  as  are  suggested  in  the  Hoxie 
Case,  none  have  been  provided  by  local  leg- 
islation. Section  4  is  somewhat  similar  to 
a  statute  of  this  state  relating  to  assump- 
tion of  risks.  Chapter  219,  Acts  33d  Gen. 
Assem.  And  the  only  difficulty  in  enter- 
taining suits  for  liability  under  the  act  of 
Congress,  as  it  seems  to  us,  will  develop  in 
the   construction   and  application   of   §   8. 
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Under  the  decisions  of  this  state  contribu- 
tory negligence,  if  the  proximate  cause,  has 
always  been  held  to  defeat  recovery.  But 
such  has  been  the  rule  in  the  Federal  courts, 
and,  as  said,  is  now,  save  as  modified  by 
this  act.  No  greater  difficulty  will  confront 
the  state  courts  in  applying  this  or  other 
sections  of  the  act  than  the  courts  of  the 
United  States,  and  for  this  reason  there 
is  no  ground  for  inferring  from  the  some- 
what radical  nature  of  the  act  that  it  was 
the  intent  of  Congress  to  confer  exclusive 
jurisdiction  on  the  Federal  courts.  With 
all  due  respect  for  the  eminent  court  hold- 
ing otherwise  in  Hoxie  v.  New  York,  N.  H. 
&  H.  R.  Co.  supra,  we  are  not  persuaded 
by  the  reasoning  of  its  opinion.  Differences 
between  the  Federal  and  local  courts  not 
greater  than  those  between  different  stat- 
utes or  laws  of  the  same  state  do  not  alone 
justify  the  conclusion  that  Congress  intend- 
ed to  deny  jurisdiction  of  the  state  courts, 
nor  furnish  a  satisfactory  reason  for  refus- 
ing that  comity  due  to  the  sovereign  govern- 
ment. Nor  does  it  appear  to  have  con- 
yinoed  the  Congress,  for  an  act  approved 
April  6,  1910  (act  April  »,  1910,  chap. 
143,  36  Stat,  at  L.  291,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1324),  declared  the  jurisdic- 
tion of  the  United  States  courts  under  this 
act  concurrent  with  that  of  the  state  courts^ 
and  further  declared  that  "no  case  arising 
under  this  act  and  brought  in  any  state 
court  of  competent  jurisdiction  shall  be  re- 
moved to  any  court  of  the  United  States." 

The  ruling  of  the  trial  court  in  retaining 
jurisdiction  has  our  approval.  As  the 
amendment  to  the  answer  was  filed  after 
all  the  evidence  was  adduced,  the  court  did 
not  abuse  its  discretion  in  sustaining  the 
motion  to  strike. 

Nor  do  we  think  there  was  error  in  strik- 
ing the  evidence  tending  to  show  that  plain- 
tiff was  at  the  time  he  received  the  injury 
engaged  in  interstate  commerce.  The  fact 
that  he  was  so  engaged  had  not  been  al- 
leged in  the  petition  nor  asserted  in  the 
answer;  so  that  whether  he  was  so  engaged 
was  not  in  issue.  As  argued,  it  is  not  nec- 
essary to  plead  the  statutes  of  the  United 
States;  but,  to  invoke  their  benefit,  facts 
rendering  these  applicable  should  be  plead- 
ed. All  essential  under  the  state  law  was 
proof  that  the  injury  was  received  because 
of  the  negligence  of  the  company  in  the 
use  or  operation  of  its  railway  within  the 
state,  for  until  the  contrary  was  made  to 
appear  it  will  be  presumed  to  have  been 
engaged  in  intrastate  commerce.  The  evi- 
dence was  rightly  excluded. 

3.  Plaintiff  was  allowed  $15,000  as  dam- 
ages, and  this  is  said  to  be  excessive.  He 
was  twenty-four  years  old  and  earning 
$80  to  $85  per  month.  His  life  expectancy 
40  L.R.A.(N.S.) 


was  39.5  years.  Prior  to  the  injury,  hiB 
health  was  good,  and  since  then  it  has  been 
poor.  He  suffered  pain  at  the  time  of  the 
accident,  and  afterwards  for  four  or  five 
days  it  was  severe.  The  right  arm  was 
amputated  about  2  inches  below  the  elbow. 
In  Struble  v.  Burlington,  C.  R.  &  N.  R.  Co. 
128  Iowa,  168,  103  N.  W.  142,  a  verdict  of 
$12,000  for  the  loss  of  the  left  arm  in  fa- 
vor of  a  brakeman  twenty-seven  years  old 
and  earning  $60  to  $70  per  month  was  held 
excessive  and  reduced  to  $7,500.  In  Knapp 
V.  Sioux  City  &  P.  R.  Co.  71  Iowa,  41,  32 
N.  W.  18,  a  verdict  of  $9,500  in  favor  of 
an  engineer  under  forty  years  of  age  earn- 
ing $100  per  month,  for  permanent  dis- 
ability of  right  arm,  was  held  not  exces- 
sive. See  Grannis  v.  Chicago,  St.  P.  k  K. 
C.  R.  Co.  81  Iowa,  444,  46  N.  W.  1067; 
Sprague  v.  Atlee,  81  Iowa,  1,  46  N.  W.  756. 
In  Kroener  v.  Chicago  M.  &  St.  P.  R. 
Co.  88  Iowa,  16,  55  N.  W.  28,  and  in 
Wimber  v.  Iowa  C.  R.  Co.  114  Iowa,  651, 
87  N.  W.  506,  the  losses  were  of  a  leg,  and 
in  each  the  damages  w^re  reduced  from 
$12,000  to  $8,000.  The  facts  of  cases 
differ  so  much  that  no  criterion  can  be  es- 
tablished. The  loss  of  an  arm  will  not  pre- 
vent plaintiff  from  pursuing  another  occu- 
pation, though  always  at  an  inconvenience, 
and  probably  with  less  remuneration.  Up- 
on examination  of  the  entire  record,  we  are 
satisfied  that  the  sum  of  $12,000  will  com- 
pensate him  for  the  injuries  received,  and, 
if  the  plaintiff  shall  file  a  remittitur  of  the 
judgment  in  excess  of  that  amount  within 
thirty  days  of  filing  this  opinion,  the  judg- 
ment will  stand  affirmed;  otherwise  it  will 
be  reversed. 

Affirmed  on  condition. 

Petition  for  rehearing  denied. 

Appeal  dismissed  for  the  want  of  juris- 
diction by  the  Supreme  Court  of  the  United 
States,  November  13,  1911,  223  U.  8.  711, 
56  L.  ed.  624,  82  Sup.  Ct.  Rep.  520. 


MASSAGHUSBTTS    SUPRBMB    JUDI- 
GIAIi  COURT. 

GEORGB  H.  KERR 

V. 

JOHN  W.  CRANE  et  al.,  Appts. 

(212  Mass.  224,  98  N.  E.  783.) 

Insaranoe  —  benefit  oertlllcate  —  tnuit 
in  fund. 

1.  A  trust  enforceable  in   equity   arises 
where,  with  the  assent  of  the  beneficiary, 

Note, -^  Enforceability  of  promise  by 
henefieiary  to  pay  proceeds  of  life 
insurance  to  third  person 

In  accord  with  Kebb  v.  Ckane  it  is  gen- 
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one  who  could  not  acquire  an  interest  in  a 
benefit  certificate  because  not  bearing  the 
necessary  relationship  to  the  member  agrees 
to  pay  tiie  dues  and  make  advances  to  the 
member  in  consideration  of  the  agreement 
with  the  member  that  the  benefit  fund  shall 
be  collected  for  his  benefit. 

Trust  ^  benefit  certificate  —  execution 
—  enforcement. 

2.  A  sufficient  execution  of  the  trust  to 
enable  equity  to  enforce  it  arises  where  a 
mutual  benefit  certificate  is  delivered  to  one 
having  no  insurable  interest  in  the  life  of 
the  member,  upon  the  agreement  of  the 
beneficiary  that,  if  he  will  pay  the  dues  and 
make  advances  to  the  member,  he  shall  have 
the  proceeds  when  collected,  and  the  member 
dies  leaving  the  condition  unchanged. 

(May  27,  1912.) 


A  PPEAL  by  defendants  from  a  decree  of 
i\  the  Supreme  Judicial  Court  for  Mid- 
dlesex County  in  plaintififs  favor  in  an  ac- 
tion brought  to  recover  the  amount  due 
upon  a  benefit  certificate.  Modified  and 
affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Gilbert  A.  A.  Pevey,  for  appel- 
lants : 

Payment  of  assessments  by  the  plaintiff 
does  not  entitle  him,  in  equity,  to  l>e  repaid 
out  of  the  fund. 

Clark  V.  Supreme  Council,  R.  A*  176 
Mass.  470,  67  N.  E.  787;  Supreme  Com- 
mandery,  U.  0.  6.  C.  v.  Merrick,  163  Mass. 
374,  40  N.  E.  183;  Clarke  v.  Schwarzen- 
berg,  164  Mass.  347,  41  N.  E.  655. 


erally  held  that  a  promise  by  the  beneficiary 
to  the  insured  to  collect  and  pay  the 
whole  or  a  part  of  the  proceeds  of  the  poli- 
cv  to  a  third  person  is  valid  and  enforce- 
able as  against  the  promisor.  Catland  v. 
Hoyt,  78  Me.  355,  5  Atl.  775;  Coyne  v. 
Supreme  Conclave,  I.  O.  H.  106  Md.  54, 
66  Atl.  704,  14  Ann.  Cas.  870;  Devries  v. 
Hawkins,  70  Neb.  656,  97  N.  W.  792;  Stel- 
ler  V.  Sell,  55  N.  J.  Eq.  530,  37  Atl.  1010, 
which  modified  decree  rendered  in  53  N.  J. 
Eq.  397,  32  Atl.  211;  Hirsh  v.  Auer,  146 
N.  Y.  13,  40  N.  E.  397,  affirming  79  Hun, 
493,  29  N.  Y.  Supp.  917;  Brett  v.  Warnick, 
44  Or.  511,  102  Am.  St.  Rep.  639,  75  Pac. 
1061;  Hurd  v.  Doty,  86  Wis.  1,  21  L.R.A. 
746,  56  N.  W.  371. 

And  this  is  so,  notwithstanding  the  fact 
that  such  third  person  could  not  acquire  an 
interest  in  the  benefit  certificate  or  policy 
because  not  bearing  the  necessary  relation- 
ship to  the  insured  as  prescribed  by  the 
rules  of  the  beneficial  association.  Peek  v. 
Peek,  101  Ky.  423,  41  S.  W.  434;  Hurd  v. 
Doty,  86  Wis.  1,  21  L.R.A.  746,  56  N.  W. 
371;  Clark  v.  Callahan,  105  Md.  600,  10 
L.R.A.(N.S.)  616,  66  Atl.  618,  12  Ann.  Cas. 
162;  Cowin  v.  Hurst,  124  Mich.  547,  83  Am. 
St.  Rep.  344,  83  N.  W.  274. 
The  reason  for  this  rule  is  that  the 
beneficial  association  is  the  only  party  in 
position  to  contest  the  legality  of  the  trans- 
action. 

Some  cases  proceed  upon  the  theory  that 
such  an  arrangement  raises  a  trust  in  favor 
of  such  third  person  which  is  enforceable  in 
equity.  Peek  v.  Peek,  101  Ky.  423,  41  S. 
W.  434;  Clark  v.  Callahan,  105  Md.  600, 
10  L.R.A.(N.S.)  616,  66  Atl.  618,  12  Ann. 
Cas.  162;  Coyne  v.  Supreme  Conclave  I.  O. 
H.  106  Md.  54,  66  Atl.  704,  14  Ann.  Cas. 
870;  Cowin  v.  Hurst,  124  Mich.  547,  83 
Am.  St.  Rep.  344,  83  N.  W.  274;  Devries 
V.  Hawkins,  70  Neb.  656,  79  N.  W.  792; 
Steller  v.  Sell,  55  N.  J.  Eq.  630,  37  Atl. 
1010,  which  modified  decree  rendered  in 
63  N.  J.  Eq.  397,  32  Atl.  211;  Hirsh  v.  Auer. 
146  N.  Y.  13,  40  N.  B.  397,  affirming  79 
Hun,  493,  29  N.  Y.  Supp.  917;  Schomaker 
^.  8chweb«»l.  204  Pa.  470.  54  Atl,  337: 
Crews  V.  Crews,  113  Ky.  152,  67  S.  W.  276 
40  L.R.A.(N.S.) 


(promise  by  creditor  named  as  beneficiary 
to  pay  balance  to  insured's  wife  after  satis- 
fying his  claim). 

So,  it  has  been  held  that  an  agreement 
entered  into  by  a  member  of  a  fraternal 
beneficial  society,  with  the  consent  of  the 
beneficiary  named  in  the  certificate,  to 
transfer  the  certificate  to  the  plaintiff  in 
consideration  of  plaintiff's  undertaking  to 
provide  the  meml>er  with  a  home,  pay  his 
dues  and  assessments  to  the  order,  and  at 
his  death  pay  his  funeral  expenses,  and  to 
repay  the  beneficiary  the  amount  of  dues 
and  assessments  which  he  had  previously 
paid  to  the  society,  is  enforceable  in  equity 
against  the  beneficiary  after  the  death  of 
the  insured,  where  it  appears  that  it  was 
entered  into  in  good  faith,  and  not  as  a 
wagering  contract.  Brett  v.  Warnick,  44 
Or.  511,  102  Am.  St.  Rep.  639,  75  Pac.  1061. 

In  Woodruff  v.  Tilman,  112  Mich.  188, 
70  N.  W.  420,  it  was  held  that  a  testamen- 
tary provision  directing  a  beneficiary  named 
in  a  fraternal  benefit  certificate,  payable  at 
testator's  death,  to  pay  a  certain  amount 
due  a  creditor  out  of  the  proceeds  of  the 
certificate,  created  a  lien  or  trust  upon  the 
fund  which  was  enforceable  in  equity,  where 
it  appeared"  that  the  beneficiary  understood 
the  arrangement  and  knew  that  the  indebt- 
edness was  incurred  on  the  faith  of  such 
security,  and  subsequently  presented  the 
will  for  probate. 

But  in  Fisher  v.  Donovan,  57  Neb.  361, 
44  L.R.A.  383,  77  N.  W.  778,  it  was  held  that 
an  oral  promise  by  a  wife  to  her  husband, 
that  she  would  pay  his  debts,  did  not  create 
a  trust  in  a  benefit  certificate  on  his  life  of 
which  she  was  the  beneficiary,  upon  the 
ground  (1)  that  he  had  no  interest  in  the 
fund,  but  possessed  merely  a  power  of  ap- 
pointment and  therefore  could  not  impress 
a  trust  upon  it,  and  (2)  that  the  oral  prom- 
ise of  the  beneficiary  to  pay  the  debts  of 
another  out  of  her  own  funds  was  void. 
The  court  said:  "It  is  true,  Mrs.  Dono- 
van did  assent  to  her  husband's  request 
to  pay  his  creditors,  but,  since  he  failed  to 
provide  the  trust  fund  out  of  which  pay- 
ment might  be  made,  the  plaintiffs  cannot 
recover  from  her  as  trustee.    After  her  bus- 
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The  only  right  Merritt  had  in  the  cer- 
tificate was  the  power  of  appointment. 

Bacon,  Ben.  Soc.  §§  236,  237,  note  11, 
241;  Supreme  Council,  A.  L.  H.  v.  Perry, 
140  Mass.  580,  6  N.  E.  634;  Daniels  v. 
Pratt,  143  Mass.  216,  10  N.  E.  166;  Cook 
V*  Supreme  Conclave  I.  0.  H.  202  Mass.  85, 
88  N.  E.  584;  Masonic  Mut.  Ben.  Soc.  v. 
Burkhart,  110  Ind.  191,  10  N.  E.  79,  11 
N.  E.  449;  Richmond  v.  Johnson,  28  Minn. 
447,  10  N.  W.  696;  Warner  ▼.  Modern 
Woodmen,  67  Neb.  233,  61  L.R.A.  603,  108 
Am.  St.  Rep.  634,  93  N.  W.  397,  2  Ann. 
Cas.    660;     Fisher    v.    Donovan,    57    Neb. 


361,  44  L.RJL  383,  77  N.  W.  778;  North- 
western  Masonic  Aid  Asso.  v.  Jones,  154 
Pa.  99,  35  Am.  St.  Rep.  810,  26  Atl.  253; 
Rollins  V.  McHatton,  16  Colo.  203,  26  Am. 
St.  Rep.  260,  27  Pac  254;  Hellenberg  v. 
District  No.  1,  I.  O.  B.  B.  94  N.  Y.  580; 
Eastman  y.  Provident  Mut.  Relief  Asso. 
62  N.  H.  557;  Keener  v.  Grand  Lodge,  A. 
0.  U.  W.  38  Mo.  App.  543;  Abies  v.  Acklcy, 
133  Mo.  App.  594,  113  S.  W.  698;  Maryland 
Mut.  Benev.  Soc.  I.  0.  R.  M.  v.  Clendinen, 
44  Md.  429,  22  Am.  Rep.  52;  Arthur  v. 
Odd  Fellows'  Beneficial  Asso.  29  Ohio  St. 
561;   Wist  V.  Grand  Lodge,  A.  0.  U.  W. 


band's  death,  there  being  no  proper  change 
of  beneficiary,  half  the  proceeds  of  the  cer- 
tificates in  question  became  absolutely  the 
money  of  Mrs.  Donovan,  and .  the  promise 
she  made  was  at  most  but  a  promise  to 
pay  her  husband's  debts  out  of  her  own 
property.  There  is  no  claim  that  the 
promise  was  in  writing,  and  it  is  a  familiar 
doctrine  that  a  promise  to  answer  for  the 
debt,  default,  or  misdoings  of  another  is 
within  the  statute  of  frauds,  and,  to  be 
binding,  must  be  in  writing,  signed  by  the 
party  to  be  charged  therewith." 

In  Donithen  v.  Independent  Order  of 
Foresters,  209  Pa.  170,  58  Atl.  142,  re- 
versing 23  Pa.  Super.  Ct.  442,  it  was  held 
that  one  named  as  beneficiary  in  a  benefit 
certificate  will  be  declared  trustee  of  the 
fund  for  the  insured's  wife,  where  it  is 
clear  the  fund  was  intended  for  the  sole 
benefit  of  the  wife,  though  such  fact  was 
never  oommunicated  to  the  beneficiary 
named  in  the  certificate,  who  had  no  knowl- 
edge that  he  was  so  named  until  after  the 
death  of  the  insured,  and  he  declared  to  an 
ofiicer  of  the  association  that  he  was  acting 
solely  for  the  wife's  benefit  when  first  being 
informed  of  the  facts;  it  appearing  that  he 
was  the  insured's  elder  brother,  residing 
in  a  distant  state,  having  a  good  reputation 
as  a  business  man;  that  the  insured's  wife 
was  a  minor,  and  that  insured  lacked  con- 
fidence in  his  wife's  mother. 

So,  it  has  been  held  that  wh^re  one  ad- 
vanced money  to  pay  the  premiums  and  as- 
sessments upon  another's  life  insurance 
policy,  at  the  request  of  the  insured  and  the 
beneficiary,  under  an  agreement  that  such 
person's  wife  would  be  named  as  one  of  the 
beneficiaries  to  secure  the  repayment  of  the 
money,  the  beneficiary  so  named  has  no 
beneficial  interest  in  the  proceeds  except 
as  trustee  for  the  amount  advanced  under 
the  agreement.  McDonald  v.  Humphries, 
56  Ark.  63,  19  S.  W.  234. 

In  other  cases,  the  courts  have  permitted 
a  recovery  at  law,  applying  the  genera} 
doctrine  that  a  third  person  may  sue  upon 
a  contract  made  for  his  benefit.  Water- 
house  V.  Waterhouse,  29  R.  I.  485,  22  L.R.A. 
'N.8.)  639,  72  Atl.  642;  Katz  v.  Witt,  74 
Misc.  582,  134  N.  Y.  Supp.  675  (sustaining 
right  of  residuary  legatee  to  recover  where 
b^eficiary  named  in  certificate  agreed  to 
distribute  fund  according  to  directions  of 
40  L.R.A.(N.S.) 


insured's  will,  which  made  the  fund  a  part 
of  the  residuary  estate). 

In  Catland  v.  Hoyt,  78  Me.  355,  5  Atl. 
775,  it  was  held  that  the  executor  of  the 
insured  could  maintain  assumpsit  against 
the  beneficiary  to  recover  funds  collected 
on  the  policy,  where  it  appeared  that  the 
beneficiary  had  promised  insured  to  pay 
the  proceeds  to  the  heirs  of  insured  after 
deducting  what  should  be  due  from  the  de- 
ceased to  him.  The  defendant  objected  to 
evidence  to  establish  the  fact,  upon  the 
ground  that  it  tended  to  vary  the  terms  of 
the  written  agreement  between  the  deceased 
and  the  beneficial  association;  and  further* 
if  admitted,  would  show  a  promise  by  the 
defendant  tc  pay,  not  to  the  deceased,  but 
to  his  heirs,  and  such  a  promise  would  not 
support  an  action  by  the  executor.  In  dis- 
pos mg  of  these  objections  the  court  said: 
"The  oral  evidence  was  not  in  conflict  with 
the  written  contract.  It  was  offered  not  to 
vary  or  control  the  contract  between  the 
deceased  and  the  insurance  company,  but 
to  show  another  and  an  independent  con- 
tract  between  the  deceased  and  the  defend- 
ant. It  was  offered  not  to  show  that  the 
defendant  was  not  to  receive  the  money,  but 
to  show  what  he  was  to  do  with  it  after 
receiving  it." 

In  Devries  ▼.  Hawkins,  70  Neb.  666,  97 
N.  W.  792,  it  was  held  that  the  fund  col- 
lected by  the  beneficiary  named  in  a  fra- 
ternal benefit  certificate,  which  he  prom- 
ised to  pay  to  the  member's  child,  may  be 
recovered  from  the  estate  of  such  bene- 
ficiary by  the  child  in  an  action  for  money 
bad  and  received,  where  it  appeared  that 
tbe  beneficiary,  after  the  receipt  of  the 
fund,  adcnowledged  that  it  belonged  to  tbe 
child. 

Likewise,  in  Hirsh  v.  Auer,  146  N.  Y. 
13,  40  N.  £.  397,  afiirming  79  Hun,  493,  29 
N.  Y.  Supp.  917,  it  was  held  that  the  chU- 
dren  of  the  insured  were  entitled  to  recover 
the  proceeds  of  a  certificate  of  insurance 
from  the  beneficiary,  upon  proof  of  a  prom- 
ise by  beneficiary  to  collect  and  distribute 
tbe  same  among  the  children  after  paying 
the  funeral  expenses.  While  it  was  said  in 
the  above  case  that  the  proofs  established 
a  trust  which  was  enforceable  in  equity, 
the  form  of  action  appears  to  have  been  at 
law,  as  distinguished  from  a  purely  equi- 
table suit.  A.  L.  R. 
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22  Or.  277,  29  Am.  St.  Rep.  603,  29  Pac. 
610;  Thomas  v.  Grand  Lodge,  A.  O.  U.  W. 
12  Wash.  500,  41  Pac.  882. 

No  Yalid  trust,  resulting  or  otherwise, 
exists  which  can  be  enforced  in  equity. 

Brown  ▼.  Spohr,  180  N.  Y.  210,  73  N.  E. 
14;  Fisher  v.  Donovan,  57  Neb.  364,  44 
L.R.*A.  383,  77  N.  W.  778;  Supreme  Coun- 
cil, A.  L.  H.  V.  Perry,  140  Mass.  580,  5  N. 
K.  364;  Pom.  Eq.  Jur.  §  1032;  Mee  t. 
Fay,  190  Mass.  40,  76  N.  E.  229;  Bennett 
V.  Littlefield,  177  Mass.  294,  58  N.  E.  1011; 
Supple  ▼.  Suffolk  Sav.  Bank,  198  Mass.  393, 
126  Am.  St.  Rep.  451,  84  N.  E.  432;  Olliffe 
V.  Wells,  130  Mass.  221;  1  Perry,  Tr.  4th 
ed.  §  165;  Sell  v.  West,  125  Mo.  621,  46 
Am.  St.  Rep.  508,  28  S.  W.  969;  Hirsh 
V.  Auer,  146  N.  Y.  14,  40  N.  E.  397;  Peek 
V.  Peek,  101  Ky.  423,  41  S.  W.  434. 

The  attempted  transfer,  assignment,  or 
change  in  benefit  certificate  to  the  plaintiff 
being  void,  and  not,  therefore,  entitling 
him  to  the  money,  the  defendant  is  the 
proper  beneficiary  to  receive  the  benefit. 

Cook  V.  Supreme  Conclave  I.  O.  H.  202 
Mass.  87,  88  N.  E.  584;  Smith  v.  Boston  & 
M.  R.  Relief  Asso.  168  Mass.  213,  46  N. 
E.  626;  Warner  v.  Modern  Woodmen,  67 
Neb.  233,  61  L.RJl.  603,  108  Am.  St  Rep. 
634,  93  N.  W.  397,  2  Ann.  Cas.  660;  Elsey 
V.  Odd  Fellowtf*  Mut.  Relief  Asso.  142  Mass. 
224,  7  N.  E.  844;  Marsh  v.  Supreme  Coun- 
cil, A.  L.  H.  149  Mass.  512,  4  L.R.A.  382, 
21  N.  E.  1070;  United  Order,  G.  C.  v. 
Merrick,  165  Mass.  421,  43  N.  E.  127; 
Doherty  v.  A.  0.  H.  Widows'  &  Orphans* 
Fund,  176  Mass.  285,  57  N.  E.  463;  Clarke 
V.  Schwarzenberg,  162  Mass.  98,  38  N.  E. 
17;  Supreme  Council,  A.  L.  H.  v.  Perry, 
140  Mass.  580,  5  N.  E.  634;  Michigan  Mut. 
Ben.  Asso.  v.  Rolfe,  76  Mich.  146,  42  N.  W. 
1094;  Meyer  v.  Grand  Lodge  O.  S.  H.  108 
Minn.  25,  121  N.  W.  235;  Daniels  v.  Pratt, 
143  Mass.  216,  10  N.  E.  166;  Rindge  v.  New 
England  Mut.  Aid  Soc.  146  Mass.  286,  15 
N.  E.  628;  Burns  v.  Grand  Lodge,  A.  O. 
U.  W.  153  Mass.  173,  26  N.  E.  443;  Bacon, 
Ben.  Soc.  §§  245,  310;  Sturges  v.  Sturges, 
126  Ky.  80,  12  L.R.A.(N.S.)  1014,  102  S. 
W.  884;  Cooley,  Briefs  on  Insurance,  3776; 
Supreme  Council,  C.  B.  L.  v.  McGinness, 
59  Ohio  St.  631,  53  N.  E.  54;  Flannery  v. 
Gleason,  133  111.  App.  398. 

Messrs.  J.  Weston  Allen  and  Hector 
H.  Holmes,  for  appellee: 

The  right  of  complainant  to  recover  rests 
upon  a  valid  trust,  created  by  the  express 
wish  of  the  insured,  affirmed  by  the  respond- 
ent John  W.  Crane,  in  the  instrument  an- 
nexed to  the  complainant's  bill,  wliich  was 
on  his  part  a  declaration  of  trust  as  well 
as  a  release,  and  established  by  the  delivery 
by  the  insured  to  the  complainant  of  the 
certificate  and  full  disclosure  to  him  of 
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the  intention  to  establish  the  trust  for  his 
benefit,  and  acceptance  of  the  offer. 

Kendridc  v.  Ray,  173  Mass.  305,  73  Am. 
St.  Rep.  289,  53  N.  E.  823;  Stone  v.  Hack- 
ett,  12  Gray,  227;  Hewins  v.  Baker,  161 
Biass.  320,  37  N.  E.  441. 

An  assignment  of  a  certificate  in  a  fra- 
ternal benefit  order,  although  contrary  to 
the  purpose  and  intent  of  the  by-laws  of 
the  order,  and  made  to  a  stranger  outside 
of  the  classes  eligible  under  the  by-laws  of 
the  order  or  the  statutes  of  the  state,  must 
be  recognized,  in  equity  at  least,  in  all 
cases  where  the  fraternal  benefit  order  does 
not  appear  to  object* 

Jarvis  v.  Binkley,  206  111.  541,  69  N.  E. 
582;  Martin  v.  Stubbings,  126  111.  387,  9 
Am.  St.  Rep.  620,  18  N.  E.  657;  Kimball 
V.  Lester,  43  App.  Div.  27,  59  N.  Y.  Supp. 
540;  Dexter  v.  Supreme  Council,  R.  T.  T- 
97  App.  Div.  545,  90  N.  T.  Supp.  292;  Cole- 
man V.  Anderson,  98  Tex.  570,  86  S.  W.  730; 
Peek  V.  Peek,  101  Ky.  423,  41  S.  W.  434; 
Knights  of  Honor  v.  Watson,  64  N.  H.  517, 
15  Atl.  125;  Stoelker  v.  Thornton,  88  Ala. 
241,  6  L.R.A.  140,  6  So.  j980;  Daniels  v. 
PraU,  143  Mass.  216,  10  N.  E.  166;  Su- 
preme Council,  A.  L.  H.  ▼.  Perry,  140  Mass. 
680,  5  N.  E.  634. 

Sheldon,  J^  delivered  the  opinion  of 
the  court: 

The  findings  made  by  the  single  justice 
were  well  warranted  and  cannot  be  reversed. 
The  case  must  be  decided  upon  those  find- 
ings. 

The  benefit  certificate  taken  by  Merritt 
B.  Crane  in  the  defendant  order  could  not 
have  been  made  payable  to  the  plaintiff, 
who  came  within  none  of  the  classes  named 
in  the  statute  or  in  the  "general  laws"  of 
the  order.  Rev.  Laws,  chap.  119,  §  6; 
Massachusetts  C.  O.  F.  v.  Callahan,  146 
Mass.  393,  16  N.  E.  14;  Marsh  v.  Supreme 
Council,  A.  L.  H.  149  Mass.  512,  4  L.R.A. 
382,  21  N.  E.  1070;  Lavigne  v.  Ligue  des 
Patriotes,  178  Mass.  25,  64  L.R.A.  814,  86 
Am.  St  Rep.  460,  59  N.  E.  674.  Nor  could 
he  acquire  any  rights  in  the  certificate  or 
its  proceeds  from  any  subsequent  directions 
or  assignment  made  in  his  favor  by  the  in- 
sured (Briggs  V.  Earl,  139  Mass.  473,  1  N. 
E.  847),  or  by  reason  of  the  affectionate  re- 
lations between  himself  and  the  member, 
or  by  reason  of  his  having  paid  assessments 
and  dues  for  which  the  member  was  liable 
(Supreme  Council,  A.  L.  H.  v.  Perry,  140 
Mass.  680,  6  N.  E.  634;  Skillings  v.  Massa- 
chusetts Ben.  Asso.  146  Mass.  217,  15  N. 
E.  566;  McCarthy  v.  Supreme  Lodge,  0.  P. 
163  Mass.  314,  11  L.R.A.  144,  26  Am.  St. 
Rep  637,  26  N.  E.  866;  Shea  v.  Massachu- 
setts Ben.  Asso.  160  Mass.  2R9,  39  Am.  St. 
Rep.  475,  35  N.  E.  865;  Clarke  v.  Schwar- 
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zenberg,  162  Mass.  98,  38  N.  E.  17;  Id.  164 
Mass.  347,  41  N.  E.  655;  Supreme  Com- 
mandery,  U.  O.  G.  C.  v.  Merrick,  163  Mass. 
374,  40  N.  E.  183;  Clarke  y.  Supreme  Coun- 
cil, R.  A.  176  Mass.  468,  67  N.  E.  787; 
Hill  y.  Supreme  Council,  A.  L.  H.  178  Mass. 
146,  69  N.  E.  662;  Wilber  y.  Supreme 
Lodge,  N.  E.  0.  P.  192  Mass.  477,  78  N.  E. 
446;  Davis  y.  McGraw,  206  Mass.  294,  138 
Am.  St.  Rep.  398,  92  N.  E.  332).  It  is 
therefore  the  right  and  the  duty  of  the  de- 
fendant order  to  pay  the  amount  of  the  cer- 
tificate to  the  beneficiary  named  therein,  the 
defendant  John  W.  Crane. 

The  real  claim  of  the  plaintiff  is  against 
the  last-named  defendant,  upon  the  ground 
that  a  trust  has  been  created  in  the  plain- 
tiff's favor  and  impressed  upon  the  proceeds 
of  the  certificate,  by  which  the  beneficiary 
of  the  certificate  is  bound  to  receive  and 
hold  its  proceeds  for  the  benefit  of  the 
plaintiff  and  to  turn  them  at  once  over  to 
him.  To  create  such  a  trust  and  to  bind 
the  beneficiary  to  the  performance  thereof, 
the  insured  member  delivered  the  certifi- 
cate to  the  plaintiff  and  arranged  that  the 
latter  should  pay  the  assessments  to  become 
due  thereon,  and  also  make  a  small  monthly 
payment  to  the  member  himself.  The  mem- 
ber also  informed  the  beneficiary,  John  W. 
Crane,  of  this,  his  desire,  of  his  arrangement 
with  the  plaintiff,  and  of  his  wish  that  John 
should  pay  the  proceeds  of  the  certificate, 
when  collected,  to  the  plaintiff.  John  or- 
ally assented  to  this.  A  written  memoran- 
diim  was  also  prepared  and  signed  by  the 
insured  member,  his  wife,  and  his  nearest 
blood  relations,  and  by  John,  the  benefi- 
ciary. And  a  single  justice  has  found  that 
this  beneficiary  "understood  that  he  was  not 
to  receive  the  proceeds  for  his  own  use," 
but  that  he  "agreed  to  collect  and  hold  the 
proceeds  for  the  use  of  the  plaintiff."  Un- 
less this  arrangement  and  the  trust  which 
resulted  therefrom  are  invalid,  or  are  not 
to  be  enforced  by  reason  of  the  circum- 
stances of  the  case,  we  are  satisfied  that  it 
did  create  a  duty  on  the  part  of  John  W. 
Crane  to  recognize  the  rights  of  the  plain- 
tiff as  entitled  to  this  fund  when  it  should 
have  been  collected,  and  to  pay  the  same  at 
once  to  him,  and  that  this  right  of  the 
plaintiff  can  be  enforced  in  equity.  Ken- 
drick  V.  Ray,  173  Mass.  306,  73  Am.  St. 
Rep.  289,  63  N.  E.  823;  Hewins  v.  Baker, 
161  Mass.  320,  37  N.  E.  441.  Though  not 
precisely  the  same,  the  situation  is  analo- 
gous to  those  cases  in  which  one  has  ac- 
quired property  "by  conveyance  or  devise, 
secured  to  himself  under  assurances  that 
he  will  transfer  the  property  to  or  hold 
and  appropriate  it  for  the  use  and  benefit 
of  another.  A  trust  for  the  benefit  of  such 
other  person  is  charged  upon  the  property, 
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not  by  reason  merely  of  the  oral  promise, 
but  because  of  the  faet  that  by  means  of 
such  promise  he  had  induced  the  transfer 
of  the  property  to  himself."  Glass  v.  Hul- 
bert,  102  Mass.  24,  39,  3  Am.  Rep.  418,  and 
cases  cited;  Olliffe  v.  Wells,  130  Mass.  221, 
224,  and  cases  cited.  John  W.  Cnine, 
though  already  named  as  beneficiary  in  the 
certificate,  yet  held  this  position  only  at 
the  will  of  the  insured  member,  who  at  any 
time  could  have  revoked  his  designation  and 
appointed  another  in  his  stead;  and  it  is 
an  irresistible  inference  from  the  facts 
found  that  this  course  would  have  been 
taken,  and  that  another  beneficiary  within 
the  class  permitted  would  have  been  ap- 
pointed but  for  the  consent  and  engage- 
ment given  by  John. 

But  it  is  claimed  that  there  was  no  valid 
consideration  for  this  promise  and  the  trust 
which  resulted  therefrom.  This  position, 
however,  is  sufficiently  answered  by  what 
has  been  said.  The  beneficiary  retained  his 
position  by  reason  of  his  undertaking,  and 
that  was  consideration  enough.  As  in  the 
cases  already  referred  to,  it  would  be  a 
fraud  for  him  to  receive  and  apply  to  hia 
own  use  the  proceeds  which  he  has  been 
enabled  to  obtain  only  by  means  of  his 
promise  to  pay  them  to  the  plaintiff. 

It  is  said  that  the  interesfs,  both  of  the 
insured  member  and  of  this  beneficiary, 
were  merely  contingent,  and  not  actually 
vested,  rights  of  property  in  an  existing 
fund.  That  is  true.  The  amount  of  the 
benefit  might  never  be  realized  at  alL  If 
it  were  to  be  realized,  yet  the  member  had 
no  other  interest  tlierein  than  the  bare 
power  to  appoint  some  person  of  a  limited 
class  to  receive  the  fund  if  and  when  it 
should  become  due  and  payable.  Tlie  bene- 
ficiary had  no  other  interest  than  a  mere  ex- 
pectancy dependent  upon  the  will  and  pleas- 
ure of  the  insured  member.  But  it  does 
not  follow  that  the  holder  of  such  a  merely 
expected  or  contingent  interest,  growing  or 
expected  to  grow  out  of  actually  existing, 
though  defeasible,  contractual  rights,  has 
no  power  of  dealing  with  it,  or  that  his  en- 
gagements made  with  reference  to  such  an 
interest,  while  it  is  merely  expectant  and 
contingent,  may  not  be  enforced  in  equity 
after  the  interest  shall  have  become  vested 
and  absolute.  And  it  has  been  so  held  with 
reference  to  just  such  contingent  and  ex- 
pectant rights  as  are  here  in  question. 
Hirsh  V.  Auer,  146  N.  Y.  13,  40  N.  E.  397; 
Dexter  v.  Supreme  Council,  R.  T.  T.  97  App. 
Div.  545,  90  N.  Y.  Supp.  292;  Kimball  v. 
Lester,  43  App.  Div.  27,  69  N.  Y.  Supp.  640, 
affirmed  in  167  N.  Y.  670,  60  N.  E.  1113; 
Jarvis  v.  Binkley,  206  111.  641,  69  N.  E.  682; 
Peek  V.  Peek,  101  Ky.  423,  41  S.  W.  434. 
That  equitable  rights  might  be  attached  to 
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the  proceeds  of  such  a  certificate  was  recog- 
nized by  tl^is  court  in  Mee  v.  Fay,  190  Mass. 
40,  42,  76  N.  E.  229. 

This  disposition  cannot  be  avoided  on 
the  ground  that  it  was  merely  testamen- 
tary. Kendrick  v.  Ray,  173  Mass.  306,  73 
Am.  St.'  Rep.  318,  53  N.  E.  823. 

The  trust  was  sufficiently  executed  by  the 
delivery  of  the  certificate  to  the  plaintiff 
and  the  promise  of  the  beneficiary  to  pay 
the  prospective  fund  to  the  plaintiff  upon 
its  receipt.  No  doubt  all  this  rested  upon 
a  merely  contingent  foundation,  and  paight 
have  been  avoided  by  the  member  in  his 
lifetime,  through  the  appointment  of  a  new 
beneficiary;  but  this  was  not  done,  and  the 
rights  of  these  parties  are  not  now  affected 
by  that  past  contingency. 

It  is  a  more  difficult  question  whether 
by  the  means  here  presented  the  benefit  of 
the  certificate  can  be  secured  to  one  who  is 
not  a  member  of  the  class  described  in  the 
statute  already  quoted  and  in  the  rules  of 
the  defendant  order.  If  the  plaintiff 
claimed  merely  under  the  insured  member, 
he  could  not  maintain  his  claim.  It  is 
said  that  to  permit  him  now  to  recover 
would  be  to  allow  that  to  be  done  by  in- 
direction which  could  not  be  done  directlv, 
and  thus  to  frustrate  both  the  legislative 
will  and  the  intention  of  the  parties  to  the 
contract.  On  this  reasoning  it  was  held  in 
another  state  that  an  assignment  of  such  a 
certificate  made  by  the  beneficiary  thereof 
in  the  lifetime  of  the  insured  member  and 
joined  in  by  the  latter  was  invalid.  Rose 
V.  Wilkins,  78  Miss.  401,  29  So.  397.  It 
may  be  granted  that  a  beneficiary  associa- 
tion could  not  be  required  to  make  payment 
to  any  other  persons  than  those  specified 
in  its  regulations  and  in  the  statutes  by 
which  it  is  governed.  The  power  of  the 
court  to  deal  with  the  beneficiary,  to  re- 
quire him  to  collect  the  money  that  has  be- 
come due,  and  to  pay  it  out  according  to 
the  obligations  into  which  he  has  entered, 
stands  on  a  different  footing.'  But  the  ex- 
'  istence  of  even  this  power  has  been  denied. 
Gillam  v.  Dale,  69  Kan.  362,  76  Pac.  861: 
In  our  opinion,  however,  there  is  a  funda- 
mental difference  between  the  two  proposi- 
tions* The  right  of  the  beneficiary  to  bind 
himself  by  antecedent  conduct  or  agreement 
as  to  what  he  will  do  with  the  proceeds 
of  such  a  certificate  when  they  shall  come 
into  his  possession,  subject  only  to  the  con- 
tingency of  their  so  coming,  is  hardly  to  be 
denied.  His  prospective  obligation  becomes 
binding  only  when  his  contingent  interest 
has  become  absolute.  He  has  at  first  only  a 
prospective  right,  which  may  never  come  in- 
to existence,  but  it  is  a  right  growing  out 
of  a  presently  existing  subject-matter,  an 
40  L.R.A.(N.S.) 


expectancy  which,  if  there  is  no  change  in 
the  present  state  of  affairs  and  if  nothing 
intervenes  to  destroy  rights  which  have 
been  stipulated  for,  is  likely  in  the  natural 
order  of  events  to  ripen  into  a  reality, — 
a  vested  right  which  will  then  be  capable  of 
enforcement.  The  right  of  the  beneficiary 
during  the  lifetime  of  the  insured  member 
closely  resembles  the  expectation  of  a  farm- 
er to  raise  a  crop  which  he  intends  to  plant 
upon  his  land  and  which  he  pledges  to  ob- 
tain the  seed  therefor;  or  the  expectation  of 
an  owner  of  domestic  animals  that  they 
will  yield  a  natural  increase,  about  which 
he  may  make  contracts  in  advance;  or  of  a 
dairyman  that  his  cows  will  yield  milk,  so 
that  he  may  properly  bargain  for  the  dis- 
posing of  the  butter  and  cheese  which  he 
hopes  to  make  therefrom.  Low  v.  Pew,  108 
Mass.  347,  350,  11  Am.  Rep.  357.  And 
see  the  cases  collected  in  35  Cyc.  45,  46.  It 
is  enough  that  there  is  a  present  interest  in 
the  thing  from  which  the  expected  article  or 
right  is  to  be  directly  produced.  And 
even  if  the  actual  property  does  not  pass 
in  the  future  product  or  result  of  that 
which  has  a  present  existence,  an  agree- 
ment touching  that  future  product  or  re- 
sult may  yet  have  validity  and  afterwards 
be  capable  of  enforcement,  as  was  held  in 
the  cases  cited  on  pages  695,  696,  of  this 
opinion. 

The  beneficiary  cannot  indeed  make  a 
valid  assignment  of  his  expectant  interest 
to  one  not  within  the  limited  classes;  but 
as  soon  as  his  right  has  vested  and  become 
absolute,  it  ia  his  property  and  he  may  dis- 
pose of  it  at  his  will.  We  see  no  reason 
why  he  may  not  in  advance  bind  himself,  at 
any  rate,  by  the  creation  of  a  trust,  to  make 
such  a  disposition  as  we  have  here. 

What  has  been  said  disposes  also  of  the 
objection  that  this  is  an  illegal  result,  an 
evasion  of  the  statute.  It  has  been  found 
that  the  parties  had  no  intention  to  evade 
the  statutes  of  the  commonwealth  or  the 
"laws"  of  the  defendant  order.  Nor  does 
the  accomplishment  of  their  purpose  have 
that  effect.  The  payment  of  the  benefit  to 
the  beneficiary  is  not  to  be  interfered  with. 
The  property  in  that  benefit,  as  between  the 
order  and  the  bene&ciary,  vests  absolutely 
in  the  latter.  The  order  is  not  concerned 
with  the  disposition  which  he  may  make 
of  it.  But  it  would  be  grossly  inequitable 
to  allow  him  to  set  up  the  legal  title  which 
he  has  acquired,  as  a  means  of  evading  the 
execution  of  the  trust  which  he  has  as- 
sumed and  by  means  of  which  he  obtained 
both  his  expectant  right  and  his  absolute 
title. 

The  decree  appealed  from  must  be  modi- 
fied by  providing  that  upon  the  surrendei 
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of  the  certificate  the  defendant  order  shall 
pay  the  amount  thereof  to  the  defendant 
John  W.  Crane,  and  that  he  shall  forthwith 
pay  the  same  to  the  plaintiff.  The  plaintiff 
should  have  also  costs  against  the  last- 
named  defendant. 


VERMONT   SUPREMS   COURT. 

P.  BALLANTINE  &  SONS 

V. 

ETTA  M.  FENN,  Impleaded,  fete,  Appt. 

(84  Vt.  117,  78  Atl.  713.) 

45nrety  —  judgnieiit  against  principal  — 
binding  effect. 

A  judgment  against  a  man  in  a  bank- 
ruptcy proceeding  to  which  his  wife  is  not 
a  party  is  hot  admissible  in  evidence  in  a 
proceeding  by  the  judgment  creditor  to  en- 
force a  mortgage  which  she  had  given  as 
«urety  for  him,  where  the  judgment  against 
him  was  not  a  prerequisite  to  her  liability, 
and  her  contract  does  not  bind  her  to  abide 
a  judgment  against  him. 

(January  9,   1911.) 


APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Rutland  Coun- 
ty in  plaintiffs'  favor  in  a  proceeding  to 
foreclose  a  mortgage  on  certain  premises 
given  by  defendant  ai  surety  for  her  hus- 
band.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  li.  Howe,  for  appellant: 

The  doctrine  of  res  judicata  does  not  ap- 
ply against  strangers  to  the  proceeding. 

Nason  y.  Blaisdell,  12  Vt  165,  36  Am. 
Dec.  331;  Knapp  v.  Marlboro,  31  Vt.  674; 
Gerrish  v.  Bragg,  55  Vt.  329. 

The  liability  on  a  contract  of  surety  can- 
not be  extended  by  implication  beyond  the 
fair  scope  of  its  terms,  and  the  contract 
must  be  construed  airiatisaimi  furia. 

State  V.  Mann,  34  Vt  371,  80  Am.  Dec 
688;  Ferrisburg  v.  Martin,  60  Vt  330,  14 
Atl.  88;  Miller  v.  Stewart,  9  Wheat  680, 
6  L.  ed.  189. 

It  does  not  appear  that  defendant  agreed 
to  be  bound  by  any  judgment  or  deeres 
rendered  against  her  husband. 

McConnell  v.  Poor,  113.  Iowa,  133,  52 
L.R.A.  312,  84  N.  W.  968;  Chamberlain  v. 
Godfrey,  36  Vt.  380,  84  Am.  Dec  690. 


Jfote.  —  Effect  upon  surety  of  judgment 
against  principal. 

I.  Introduction,  698. 
II.  Scope,   704. 

III.  Ofiicia]  bonds. 

a.  Of  sheriffs  and  constables,  704. 

b.  Of  executors  and  administrators, 

708. 
c  Of  guardians,  71 7, 

d.  Of  assignees,  720. 

e.  Of  receivers,  721. 

f.  Miscellaneous,  722. 

IV.  Indemnity  bonds  and  obligations. 

a.  In  general,  723. 

b.  Sheriffs'  bonds,  732. 

c.  Miscellaneous  obligations,  734. 

d.  Notice,  737. 

V.  Special  bonds  in  legal  proceedings. 

a.  Appeal  bonds,  741. 

b.  Injunction  bonds,  742. 
c  Attachment  bonds,  743. 

d.  Replevin  bonds,  744. 

e.  Sequestration  bonds,  745. 

f.  Miscellaneous  bonds,  746. 
VI.  Liquor  bonds,  747. 

VTI.  Confession  of  judgment.  747. 
VIII.  Fraud  and  collusion,  749. 

/.  Introduction, 

The  decisions  seem  to  be  in  great  conflict 
as  to  the  evidential  value  of  a  judsrmont 
against  the  principal  in  an  action  against 
his  surety.  It  is  not  always  possible  to  t^ll 
what  the  langiia^ie  o'  the  obligation  involved 
in  the  particular  suit  is.  and  without  tins, 
it  cannot  be  said  how  far  two  cases  mny 
be  out  of  harmony.  The  wording  of  the 
instrument  is  everything  in  this  class  of 
cases.  There  is  nothing  to  prevent  a  surety 
40  L.R.A.(N.S.) 


from  contracting  to  be  bound  by  a  judgment 
against  his  principal,  if  he  choose,  and  if 
that  is  the  fair  import  of  his  agreement,  he 
will  be  concluded  by  such  a  judgment.  It  is 
simply  a  case  of  what  the  surety  has  said 
he  will  do.  In  an  ordinary  contract  of  in- 
demnity, the  surety  is  brought  in  by  notice. 
It  is  usually  held  m  such  cases  that  if  he  is 
seasonably  notified  of  the  original  suit  and 
given  an  opportunity  to  defend,  he  will  be 
concluded  bv  the  judgment  against  bis  prin- 
cipal. Without  notice,  the  judgment  is  re- 
duced to  prima  facie  evidence  of  the  in- 
demnitor's liability. 

The  broad  general  rule  is  that  a  judgment 
is  no  evidence  against  a  stranger  to  it 
Lucas  V.  The  Governor,  6  Ala.  826;  McClure 
V.  Colclough,  5  Ala.  65. 

Or,  as  often  stated,  that  no  one  is  bound 
by  a  jud^rment  or  .decree  but  parties  and 
privies.    Bryant  v.  Owen,  1  Ga.  335. 

And  the  mere  fact  that  several  persons 
are  iointly,  or  jointly  and  severally,  bound 
by  tne  same  instrument,  docs  not  create  an 
exception.    McClure  v.  Colclough,  supra. 

It  is  a  general  principle  that  no  one  can 
he  held  for  a  breach  of  his  own  obligation 
without  opportunity  to  be  heard  in  defense. 
Oraves  v.  Bulkley,  25  Kan.  249,  37  Am.  Rep. 
249. 

'1  he  general  rule  is  that  verdicts  and  judg- 
ments bind  conclusively  parties  and  privies, 
because  privies  in  blood,  in  estate,  and  in 
law,  claim  under  the  person  against  whom 
tl'.e  judgment  is  rendered,  and  they,  claim- 
in?  his  rights,  are,  of  course,  bound  as  be  is. 
Put.  as  to  all  others,  they  are  not  conclu- 
sively binding,  because  it  is  unjust  to  bind 
a  jicrson  by  any  proceeding  in  which  he  had 
no  opportunity  to  make  a  defense,  of  offer- 
ing evidence,  of  cross-examining  witnesses. 
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It  would  be  unjust  to  compel  her  to  be 
bound  by  a  judgment  obtained  in  a  pro- 
ceeding in  which  she  had  neither  the  right 
nor  the  opportunity  to  be  heard. 
'  Lipscomb  v.  Postell,  38  Miss.  476,  77  Am. 
Bee.  651;  Chamberlain  y.  Godfrey,  36  Vt. 
360,  84  Am.  Dec.  690;  Gerrimh  r.  Bragg, 
55  Vt.  329;  McConnell  v.  Poor,  113  Iowa, 
133,  62  L.R.A.  312,  84  N.  W.  968;  Ferris- 
burg  ▼.  Martin,  60  Vt.  330,  14  Atl.  88. 

Messrs.  Ijawrence,  Lawrence,  &  Staf- 
ford and  T.  W.  Moloney,  for  appellees: 

Tae  surety  was  bound  by  the  judgment. 

Lindsey  v.  Danville,  46  Vt.  144;  Tute  v. 
James,  60  Vt.  124;  Chamberlain  v.  Godfrey, 
36  Vt.  380,  84  Am.  Dec.  690;  Bradley  v. 
Chamberlin,  35  Vt  277;  Tracy  t.  Goodwin, 
6  Allen,  409;   Dennie  v.  Smith,  129  Mass. 


143 ;  Alkire  Grocery  Co.  ▼.  Richesin,  91  Fed. 
79;  Burgess  v.  Simonson,  46  N.  Y.  226; 
Central  Trust  Co.  v.  Charlotte,  C.  &  A.  R. 
Co.  66  Fed.  267. 

-Powersy  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  in  behalf  of  a  New 
York  corporation  to  foreclose  a  mortgage 
on  certain  premises  in  Rutland  given  by  a 
wife  as  surety  for  her  husband,  the  latter 
joining  in  the  conveyance.  The  husband, 
Frederick  Fenn,  was  subsequently  adjudged 
a  bankrupt,  and  the  petitioner  presented 
its  claim  against  him  in  the  court  of  bank- 
ruptcy, and,  without  fraud  or  collusion, 
there  obtained  a  judgment  for  a  certain 
sum  against  Fenn.    The  only  question  here 


or  of  appealing  if  he  was  dissatisfied  with 
the  judgment.  Munford  v.  Nottoway,  2 
Rand.   (Va.)   313. 

The  doctrine  is  thus  stated  in  the  opinion 
given  by  the  judges  in  the  Duchess  of  King- 
ston's Case,  20  How.  St  Tr.  638:  "What 
has  been  said  at  the  bar  is  certainly  true 
as  a  general  principle,  that  a  transaction 
between  two  parties  in  judicial  proceedings 
ought  not  to  be  bind  ins  upon  a  third,  for 
it  would  be  unjust  to  bind  any  person  who 
oould  not  be  admitted  to  make  a  defense,  or 
to  examine  witnesses,  or  to  appeal  from  a 
judgment  he  might  think  erroneous;  and 
therefore  the  depositions  of  witnesses  in  an- 
other cause  in  proof  of  a  fact,  the  verdict 
of  a  jury  finding  the  fact,  and  the  judgment 
of  the  court  upon  facts  found,  although  evi- 
dence against  the  parties  and  all  claiming 
under  them,  are  not  in  general  to  be  used  to 
the  prejudice  of  strangers." 

The  rule  of  law  that  none  shall  be  bound 
by  a  judgment  but  parties  and  privies  is 
said  to  be  founded  in  justice;  that  it  would 
be  most  unjust — contrary  to  all  ideas  of  the 
administration  of  justice  in  civilized  coun- 
tries— ^to  hold  that  a  judgment  should  be 
binding  upon  one  who,  neither  by  himself 
nor  by  one  representing  him  and  identified 
in  interest  with  him,  has  had  an  opportuni- 
ty to  appear  in  court  and  make  defense. 
Chamberlain  v.  Godfrey,  86  Vt  880,  84  Am. 
Dec.  690. 

In  a  North  Carolina  case  it  is  said  that 
the  general  rule  laid  down  bv  all  the  writers 
on  the  law  of  evidence  is  that  it  would  be 
unjust  to  bind  a  third  person  by  a  judicial 
proceeding  between  two,  in  which  he  could 
not  be  admitted  to  make  a  defense,  or  to 
examine  witnesses,  or  to  appeal  from  a  judg- 
ment which  he  might  think  erroneous.  A 
verdict  or  judgment,  however,  in  a  former 
action,  upon  the  same  matter  directly  in 
question,  is  also  evidence  for  and  against 
privies  in  blood,  privies  in  estate,  or  privies 
m  law,  because  their  rights  are  derived  un- 
der the  person  against  whom  the  jud<nnent 
is  recovered,  and  must  consequently  be 
bound  as  his  were.  M'Kellar  v.  Bowell,  11 
N.  C.   (4  Hawks)   34. 

The  conclusive  effect  of  judgments  re- 
40  L.R,A.(N.S.) 


specting  the  same  cause  of  action,  and  be- 
tween the  same  parties,  is  also  said  to  rest 
upon  the  just  and  expedient  axiom  that  it 
is  for  the  interest  of  the  community  that 
a  limit  should  be  imposed  to  the  continu- 
ance of  litigation,  and  that  the  same  cause 
of  action  should  not  be  brought  twice  to  a 
final  determination.  Robbins  v.  Chicago,  4 
Wall.  658,  18  L.  ed.  429. 

By  the  rule  of  the  civil  law,  a  judgment 
against  the  principal,  whilst  in  force,  is  con- 
clusive against  his  sureties.  But  this  is  be- 
cause the  sureties  are  permitted  to  con- 
trovert the  judgment  against  the  principal, 
even  if  it  be  a  judgment  of  a  court  of  final 
resort.    Munford  v.  Nottoway,  supra. 

The  civil  law  regarded  the  relation  of 
principal  and  surety  as  creating  such  a 
privity  of  interest  as  made  the  surety  re- 
sponsible for  whatever  bound  the  principal; 
but  the  security  was  allowed  to  contest  the 
liability  of  the  principal  in  any  action 
against  the  latter,  and  to  appeal  from  the 
judgment  if  it  was  unfavorable.  State  use 
of  Griffith  ▼.  Holt,  27  Mo.  340,  72  Am.  Pec. 
273. 

Under  the  civil  law,  the  surety  was  per- 
mitted to  defend,  and  even  allowed  to  pros- 
ecute an  appeal  from  the  judgment  against 
the  principal,  though  not  a  party  to  the 
judgment  Am  he  was  given  his  day  in 
court,  there  appears  no  serious  objection  to 
binding  him  bv  the  litigation.  Much  of  the 
confusion  in  the  decisions  seems  to  have  re- 
sulted from  the  attempt  to  apply  the  rule  • 
of  the  civil  law,  binding  the  surety  by  the 
litigation  against  the  principal,  without  al- 
lowing the  former  the  participation  there 
accorded.  McConnell  v.  Poor,  113  Iowa,  133, 
62  L.RA.  312,  84  N.  W.  968. 

It  was  a  rule  of  the  civil  law  that,  the 
obligation  of  the  surety  being  dependent 
upon  that  of  the  principal  debtor,  the  surety 
was  to  be  regarded  as  the  same  party  with 
the  principal,  with  respect  to  whatever  was 
decided  for  or  against  him.  Therefore,  if 
the  demand  against  the  principal  had  been 
dismissed,  the  surety  might,  in  case  he  was 
afterwards  proceeded  against,  oppose  the  ex- 
ception, sic  judicata,  to  the  creditor.  The 
creditor  could  not,  in  this  case,  reply  that 
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involved  is  the  amount  due  in  equity  under 
the  mortgage;  and  as  the  case  is  presented, 
this  depends  upon  the  admissibility  and  ef- 
fect of  the  judgment  of  the  court  of  bank- 
ruptcy as  against  Mrs.  Fenn,  who  was  not 
a  party  to  it.  When  a  certified  copy  of  this 
judgment  was  offered  in  evidence  at  the 
hearing  before  the  master,  the  defendant, 
Etta  Fenn,  objected  on  the  ground  that  it 
was  neither  conclusive  nor  admissible 
against  her,  since  she  was  in  no  sense  a 
party  to  it.  Subject  to  her  exception  it 
was  admitted  and  held  to  be  conclusive  of 
the  amount  due  from  Fenn,  not  only 
against  him,  but  against  Mrs.  Fenn  as  well, 
and  evidence  offered  by  her  tending  to  show 
that  the  sum  due  was  less  than  that  found 
by  the  court  of  bankruptcy  was  rejected. 


Stated  abstractly,  the  question  is:  Is  a 
judgment  against  a  principal  admissible 
in  a  suit  against  his  surety,  and,  if  so, 
what  is  its  effect? 

Though  it  would  be  difficult  to  find  in  the 
books  a  question  on  which  the  cases  are  in 
more  hopeless  conflict, — some  holding  that 
such  judgment  is  inter  alios  and  inadmissi- 
ble, some  that  it  is  prima  facie  evidence  of 
the  sum  due  from  the  surety,  and  still 
others  that  it  is  conclusive  evidence  of  the 
sum  so  due, — we  think  there  is  enough  to 
be  found  in  our  own  cases  to  furnish  a  safe 
guide  for  the  determination  of  the  question. 
In  Bramble  v.  Poultney,  11  Vt.  208,  it  was 
held  that  a  judgment  against  a  constable 
in  a  suit  of  which  the  town  had  no  notice 


it  was  res  inter  alios  judicata,  for,  as  it 
was  the  office  of  a  surety  that  his  obligation 
should  depend  on  that  of  his  principal,  the 
surety  could  not  owe  more  than  the  prin- 
cipal, and  he  might  oppose  all  the  excep- 
tions in  rem  which  could  be  opposed  by  the 
principal;  it  followed  that  whatever  had 
been  aecided  in  favor  of  the  principal  must 
be  taken  to  have  been  decided  in  favor  of 
the  surety,  who  ought  in  this  respect  to  6e 
considered  the  same  party.  And  on  the 
other  hand,  if  the  judgment  was  against  the 
principal,  the  creditor  might  oppose  it  to 
the  surety,  and  demand  that  it  be  carried 
into  execution  against  him.  But  the  reason 
for  these  rules,  as  explained  by  Pothier,  was 
"that  the  surety  is  allowed  to  appeal  ngainst 
the  judgment,  or  to  form  an  opposition  to 
it,  if  it  is  in  the  last  resort."  M'Kellar  v. 
Bowell,  supra. 

The  general  rule  of  the  common  law  is 
undoubtedly  otherwise.  A  judgment  by  the 
common  law  binds  only  parties  and  privies, 
— privies  in  blood,  in  estate,  or  in  law;  and 
as  a  security  has  no  opportunity  of  contest- 
ing the  propriety  of  a  judgment  against  his 
principal,  nor  of  appealing  from  it  after  it 
is  rendered,  he  is  not  in  general  bound  by 
it.    State  use  of  Griffith  v.  Holt,  supra. 

The  general  meaning  of  privies  includes 
those  who  claim  under,  or  in  the  right  of, 
parties.  It  has  been  held  that  there  is  no 
such  privity  between  a  surety  and  his  prin- 
cipal as  will  take  him  out  of  the  general 
rule.    Bryant  v.  Owen,  1  6a.  355. 

In  Calhoun  v.  Gray,  160  Mo.  App.  591, 
131  S.  W.  478,  it  was  said  that  m  cases 
wliere  the  sureties  are  not  parties  to  the 
record  or  given  an  opportunity  to  defend  by 
appropriate  notice,  a  judgment  establishing 
the  obligation  against  the  principal  is  not 
conclusive  on  the  doctrine  of  privity  alone, 
and,  if  it  is  conclusive  at  all  against  the, 
siTrntiefl.  it  is  because  of  the  form  the  obli- 
gation has  taken,  and  not  from  the  prin- 
ciples of  law  which  obtain. 

The  books  and  daily  practice  afford  many 
instances  where  sureties  are  concluded  by 
judgments  against  their  principals,  though 
not  parties  to  the  action;  as,  lor  Instance, 
in  the  case  of  replevin  and  supersedeas 
40  L.R.A.(N.S.) 


bonds.  Whether,  in  the  absence  of  some 
provision  by  statute,  the  surety  is  thus  con- 
cluded, depends  upon  the  terms  and  condi- 
tions of  his  undertaking.  If  his  covenant 
is  that  his  principal  will  comply  with  the 
judgment,  then  he  is  concluded  by  that  judg- 
ment as  to  all  matters  determined  thereby, 
though  not  a  party  to  the  action.  Shenan- 
doah Nat.  Bank  v.  Head,  86  Iowa,  136,  53 
N.  W.  96. 

The  holding  that  the  sureties  on  a  guard- 
ian's bond  are  concluded  by  the  judgment 
against  their  principal  is  based  upon  the 
peculiar  obligation  of  the  bond  itself,  the 
sureties'  undertaking  being  that  their  prin- 
cipal shall  discharge  all  his  official  duties, 
and  one  of  the  duties  is  to  pay  over  to  the 
persons  entitled  the  amount  found  by  the 
court  to  be  due.    See  infra.  III.  c. 

The  general  rule  that  judgments  shall 
bind  only  parties  and  privies  admits  of  this 
exception,  that  one  may  agree  to  stand  in 
tl/e  place  of  another,  and  to  be  so  fully  an- 
swerable for  his  debt  or  unlawful  act,  as 
that  a  judgment  against  the  latter  shall 
conclude  the  former  as  to  the  amount  of 
such  debt  or  damage.  Levick  v.  Norton,  61 
Conn.  461. 

But  what  are  sometimes  called  exceptions 
to  the  general  rule  are  really  not  exceptions, 
and  do  not  fall  within  the  rule  at  all,  de- 
pending, solely,  upon  the  principle  that  one 
may  contract  to  be  answerable  to  another 
person  upon  such  lawful  conditions  as  he 
pleases.  Pioneer  Sav.  &  L.  Co.  v.  Bartsch, 
51  Minn.  474,  38  Am.  St.  Rep.  511,  63  N. 
W.  764. 

In  every  case  the  important  question  is: 
What  are  the  terms  of  the  surety's  con- 
tract? What  has  he  undertaken  to  indem- 
nify his  covenantee  against?  On  what  con- 
tingency has  he  agreed  that  his  liability 
shall  be  fixed?    Ibid. 

One  way  of  stating  the  rule  is  that  a  re- 
covery against  the  principal  cannot  be  used 
as  evidence  to  charge  the  surety,  unless  his 
contract  binds  him  to  the  result  of  legal 
proceedings  against  his  principal.  Arring- 
ton  V.  Porter,  47  Ala.  714. 

A  surety  is  not  bound  by  a  judgment 
against  his  principal  if  the  surety  is  nol 
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was  not  conclusive  evidence  against  the 
town.  The  question  whether  or  not  it  was 
prima  facie  evidence  was  left  undecided.  It 
was  pointed  out  in  that  case  that  a  suit 
against  the  constable  was  not  necessary  to 
a  suit  against  the  town,  and  that  therein 
the  case  differed  from  one  in  which  it  was 
sought  to  charge  the  sureties  of  a  sheriff 
and  high  bailiff, — in  which  (it  was  said)  a 
judgment  must  first  be  obtained  against  the 
officer,  and  then  be  affirmed  against  the 
bondsmen.  Accordingly  it  was  held  in 
Bradley  v.  Chamberlin,  35  Vt.  277,  though 
the  statute  somewhat  influenced  the  deci- 
sion, and  in  Tute  v.  James,  50  Vt.  124,  that 
a  judgment  against  a  sheriff  was  conclu- 
sive against  his  bondsmen,  and  in  Chamber- 
lain V.  Godfrey,  36  Vt.  380,  84  Am.  Dec. 

a  party  thereto,  unless  he  has  so  contracted. 
Thomson  v.  McGregor,  9  Abb.  N.  C.  138. 

A  judgment  against  the  principal  is  en- 
titled to- no  consideration  as  against  the 
surety,  unless  by  the  terms  of  the  contract 
the  surety  is  to  be  bound  thereby.  McCon- 
nell  V.  Poor,  supra. 

The  true  rule  is  that  a  recovery  against 
the  principal  cannot  be  used  as  evidence 
to  charge  the  surety,  except  in  cases  where 
the  contract  of  the  surety  can  be  construed 
into  an  undertaking  to  be  bound  by  the 
result  of  legal  proceedings  against  the 
principal;  and  when  the  judgment  is  bind- 
ing on  the  sureties  at  all,  it  is  conclusive, 
and  not  merely  prima  facie  evidence.  Fire- 
men's Ins.  Co.  V.  McMillan,  29  Ala.  147. 

The  rule  has  been  said  to  be  that  the 
judgment  against  the  principal  is  only 
prima  facie  evidence  of  liahility  against  the 
surety,  unless  the  condition  of  the  bond 
makes  it  otherwise.  Price  v.  Carlton,  121 
Ga.  12,  68  L.R.A.  736,  48  S.  E.  721. 

In  an  Iowa  case  it  is  said  that  there  is  no 
little  confusion  in  the  language  of  the  courts 
on  this  subject,  and  entire  harmony  does  not 
prevail  in  the  decisions.  This  has  resulted 
sometimes  in  treating  such  a  judgment  as 
res  judicata  in  an  action  against  the  surety, 
rather  than  passing  on  the  character  of  the 
contract,  and  simpiv  holding  him  to  its  per- 
formance. It  is  a  fundamental  principal  in 
jurisprudence  that  every  man  shall  have  his 
day  in  court,  and  shall  be  heard  in  his  own 
defense,  and  of  this  right  he  may  not,  under 
the  laws  and  Constitution  of  this  state,  be 
deprived.  For  this  reason  judgment  against 
the  principal  may  never  foreclose  investiga- 
tion of  the  surety's  liability,  unless,  by  vir- 
tue of  the  latter 's  undertaking,  he  has  obli- 
gated himself  directly  or  by  implication  to 
be  bound  thereby.  Where,  by  the  terms  of 
the  bond,  the  surety  is  to  be  bound  by  the 
litigation  to  which  he  is  not  a  party,  the 
courts  decide,  not  that  the  judgment  is  an 
adjudication  because  of  the  connection,  but 
that  he  must  perform  the  contract  as  it 
written.  McConnell  v.  Poor,  113  Iowa,  133, 
62  L.R.A.  312,  84  N.  W.  968. 

In  Pioneer  Sav.  &  L.  Co.  v.  Bartsch,  supra, 
it  is  said  if  a  surety  stipulates  for  any  par- 
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690,  that  a  judgment  against  a  sheriff  was 
conclusive  against  the  sureties  of  his  depu- 
ty. Judge  Redfield,  in  Fletcher  v.  Jackson, 
23  Vt.  581,  56  Am.  Dec.  98,  divides  these 
cases  into  two  classes,  saying:  "The  gen- 
eral rule  undoubtedly  is  that  in  a  collateral 
undertaking  by  way  of  guaranty,  where  a 
suit  [against  the  principal]  is  necessary, 
to  fix  the  liability  of  the  guarantor,  the 
first  judgment  is  prima  facie  evidence  of 
the  default.  But,  where  the  guarantor  is 
liable  without  suit  against  the  principal, 
the  judgment  against  him  is  regarded  as 
strictly  matter  inter  alios.  .  .  .  Where 
the  suit  may,  in  the  first  instance,  be 
brought  directly  against  the  guarantor,  the 
judgment  against  the  principal  without  no- 
tice to  the  guarantor  is  not  evidence;  and 

ticular  method  by  which  the  liability  of  his 
principal  or  of  himself  shall  be  fixed,  he  is 
bound  by  it.  If  he  has  undertaken,  either 
expressly  or'  by  implication,  from  the  posi- 
tion which  he  has  assumed  with  reference 
to  pending  litigation,  to  be  responsible  for 
the  result  of  a  suit  between  others,  to  which 
he  is  not  a  party,  and  to  which  he  has  not 
been  made  privy  by  notice  and  an  opportuni- 
ty to  defend,  then,  in  the  absence  of  fraud 
or  collusion,  the  judgment  against  the  prin- 
cipal alone  would  be  conclusive  evidence 
against  him  of  every  fact  which  it  was 
necessary  to  find  to  recover  such  a  judg- 
ment. This  would  be  because  he  had  so 
contracted.  In  the  absence  of  such  agree- 
ment, express  or  implied,  it  would  be  as  to 
him  res  acta  inter  alios,  and  evidence  of 
nothing  except  of  the  fact  of  its  recovery. 
There  would  seem  to  be  no  middle  ground, 
and  it  is  consequently  very  difficult  to  sus- 
tain on  principle  the  numerous  class  of 
cases  which  hold  certain  judgments  against 
the  principal  prima  facie,  but  not  conclu- 
sive, evidence  that  the  facts  in  pais  against 
which  the  sureties  agreed  to  indemnify  were 
established  in  the  suit. 

If  a  person  enters  into  a  contract  of  in- 
demnity whereby  he  agrees  to  become  re- 
sponsible for  the  result  of  a  litigation,  or 
if,  by  operation  of  law,  such  a  responsibility 
is  cast  upon  him  without  any  agreement, 
he  will,  in  the  absence  of  fraud  or  collusion, 
be  conclusively  bound  by  the  judgment  ren- 
dered, whether  he  had  notice  of  the  action 
in  which  it  was  entered  or  not.  The  law 
has  been  held  to  be  thus:  (1)  Where  the 
covenantor  expressly  makes  his  liability  de- 
pend on  the  event  of  a  litigation  to  which 
he  is  not  a  party,  and  stipulates  to  abide 
the  result;  and  (2)  where  the  covenant  is 
one  of  general  indemnity  merely  against 
claims  or  suits.  In  cases  of  the  first  class, 
the  judgment  is  conclusive  evidence  against 
the  indemnitor,  although  he  was  not  a 
party  and  had  no  notice,  for  its  recovery 
is  the  event  against  which  he  covenants. 
In  those  of  the  second  class,  the  jud(?ment 
is  prima  facie  evidence  only  against  the  in- 
demnitor, and  he  may  be  let  in  to  show 
that  the  principal  had  a  good  defense  to  the 
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80,  too,  if  the  guarantor  have  notice  of  suit 
against  the  principal,  he  is  not  obliged  to 
concern  himself  in  its  defense,  but  may 
await  a  suit  against  himself,  and  then  in- 
sist upon  the  right  to  contest  the  whole 
ground.  The  cases  of  joint  and  several 
obligors,  and' especially  of  sureties  and  co- 
sureties, as  a  general  rule,  we  apprehend, 
have  been  ranked  under  the  latter  class  of 
cases."  It  may  be  true,  as  suggested  by 
Judge  Redfield,  that  this  proposition  was 
not  strictly  necessary  to  a  decision  of  the 
case  then  in  hand,  and  so  not  entitled  to  be 
regarded  as  an  authority;  but  the  point 
was  argued  by  counsel,  and  the  case  seems 
to  be  regarded  outside  the  state  as  an  au- 
thority on  the  question,  for  it  is  very  gen- 
erally so  cited.  Judge  Aldis,  too,  in  Cham- 
berlain V.  Godfrey,  supra,  divides  these 
cases  into  two  classes,  saying,  in  effect,  that 
when  a  surety,  either  expressly  or  by  rea- 
sonable implication  from  the  nature  and  in- 
tent of  his  obligation,  stipulates  to  pay  the 
damages  and  costs  which  may  be  recovered 
against  his  principal,  or  otherwise  to  abide 
the  judgment  or  decree  against  the  princi- 
pal, he  is  bound  by  the  judgment,  though 
he  has  no  notice  of  tne  suit.  But  when  a 
surety  merely  becomes  holden  for  the  pay- 
ment of  money, — as,  for  instance,  a  surety 


on  a  promissory  note, — or  the  performance 
of  some  act  on  the  part  of  the  principal, 
he  is  not  bound  by  th^  judgment. 

It  is  apparent  from  the  foregoing  that, 
in  this  state  at  least,  these  contracts  are 
classified,  and  that  a  different  rule  applies 
to  one  class  than  to  the  other.  Nor  do  we 
think  that  there  is  any  conflict  or  incon- 
sistency in  the  two  forms  of  stating  the 
rule.  On  the  other  hand,  we  think  they  are 
fundamentally  and  practically  the  same 
thing.  It  is  plain  enough  that  the  case  in 
hand  falls  into  that  class  in  which  a  judg- 
ment against  the  principal  is  not  admissible 
at  all,  either  to  establish  liability  or  the 
amount  of  it;  for  a  judgment  against  Fenn 
was  not  a  prerequisite  to  a  right  of  action 
against  his  wife,  if  we  are  to  apply  the  rule 
as  stated  by  Judge  Redfield;  nor  is  there 
anything  in  the  contract  or  in  its  nature  or 
object  which  expressly  or  by  implication 
binds  the  wife  to  abide  the  judgment 
against  her  husband,  if  we  are  to  apply  the 
rule  as  stated  by  Judge  Aldis.  It  follows 
that  the  certified  copy  was  improperly  ad- 
mitted, and  that  the  offered  evidence  (if 
otherwise  admissible)  was  improperly  ex- 
cluded. 

Reversed  and  remanded. 


claim.  State  use  of  Beard  v.  Abbott,  63 
W.  Va.  189,  61  S.  E.  369.  For  note  on 
"How  far  indemnitors  are  bound  by  judg- 
ments against  their  principals,"  see  Robin- 
son V.  Baskins,  22  Am.  St.  Rep.  204. 

When  it  clearly  appears  from  the  obliga- 
tion itself  that  the  sureties  undertook  to 
pay  a  particular  judgment,  or  to  do  some- 
thing else  dependent  upon  the  result  of 
specific  litigation  then  pending,  as  to  pay 
the  costs  which  may  be  adjudged  therein 
or  to  answer  for  the  conduct  of  a  party  in 
respect  of  a  charge  which  the  law  lays  upon 
.him,  the  judgment  in  such  litigation  against 
the  principal  in  the  undertaking,  in  the  ab- 
sence of  fraud  or  collusion,  is  accepted  as 
conclusive  upon  the  sureties,  for  such,  in- 
deed, is  the  measure  of  their  obligation. 
The  rule  in  such  cases  rests  not  upon  the 
principles  of  law  which  obtain  between  prin- 
cipal and  surety,  but  instead  it  rests  upon 
the  fair  construction  which  the  courts  place 
upon  the  obligation  assumed  by  the  parties. 
Calhoun  v.  Gray,  160  Mo.  App.  691,  131  S. 
W.  478. 

There  can  be  no  doubt  that  where  a  sure- 
ty undertakes  for  the  principal  that  the 
principal  shall  do  a  specific  act,  to  be  ascer- 
tained in  a  given  way,  as  that  he  will  pay 
a  judgment,  the  judgment  is  conclusive 
against  the  surety;  for  the  obligation  is 
express  that  the  principal  will  do  this 
thing,  and  the  judgment  is  conclusive  of 
the  fact  and  extent  of  the  obligation.  As 
the  surety  in  such  cases  stipulates  without 
regard  to  notice  to  him  of  the  proceedings 
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to  obtain  the  judgment,  his  liability  is,  of 
course,  independent  of  any  such  fact.  Pico 
V.  Webster,  14  Cal.  202,  73  Am.  Dec.  647. 

There  is  a  marked  distinction  between 
covenants  which  stipulate  against  the  con- 
sequences of  a  suit,  and  those  which  contain 
no  such  undertaking.  In  the  latter  class, 
the  judgment  is  res  inter  alios  acta,  and 
proves  nothing  except  rem  ipsam  against 
the  indemnitor,  unless  he  had  notice  apd 
an  opportunitv  to  defend.  Bridgeport  F.  ft 
M.  Ins.  Co.  V.  "Wilson,  34  N.  Y.  276. 

Whenever  the  surety  has  contracted  in 
reference  to  the  conduct  of  his  principal 
in  a  suit  or  a  proceeding  in  the  courts,  he 
is  concluded  by  the  judgment,  in  the  ab- 
sence of  fraud  or  collusion  between  the 
prosecuting  parties  and  him  for  whom  he  is 
bound.    Kennedy  v.  Brown,  21  Kan.  171. 

Where  the  sureties,  by  the  express  terms 
of  their  agreement,  or  by  reasonable  im- 
plication from  the  very  nature  and  intent 
of  their  obligation,  have  stipulated  to  pay 
the  damages  and  costs  which  may  be  recov- 
ered against  their  principal,  or  otherwise 
to  abide  the  decree  or  judgment  of  a  court 
against  the  principal,  there  they  are  bound 
by  the  judgment  though  they  have  no  notice 
of  the  suit.  This  results  from  their  agree- 
ment. Chamberlain  v.  Godfrey,  36  Vt.  380, 
84  Am.  Dec.  690. 

When  it  appears  from  the  terms  of  the 
obligation  that  the  surety  has  contracted 
to  ^come  bound  by  a  judgment  that  has 
been  or  may  be  rendered  in  an  action 
against  his  principal,  it  is  conclusive  against 
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him,  although  he  was  not  a  party  to  the 
suit  in  which  the  judgment  was  obtained; 
but  in  an  undertaking  general  in  character, 
the  judgment  obtained  against  the  principal 
therein  creates  only  a  prima  facie  liability 
against  the  surety,  who  was  not  made  a 
party  or  given  an  opportunity  to  defend  the 
suit  in  which  the  judgment  was  obtained. 
Browne  ▼.  French,  3  Tex.  Civ.  App.  446, 
22  S.  W.  681. 

A  judgment  against  a  principal  does  not 
bind  the  surety  conclusively,  as  a  general 
rule,  but  it  is  prima  facie  evidence  of  lia- 
bility and  its  extent.  If,  however,  the  in- 
strument binds  its  makers  to  abide  the  re- 
sult of  certain  litigation,  or  to  satisfy  any 
judgment  therein,  or  to  indemnify  against 
it,  a  judgment  against  the  principal  is  con- 
clusive upon  the  sureties,  so  that  they  can- 
not contest  the  liability,  in  the  absence  of 
fraud  or  collusion.  State  v.  Nutter,  44  W. 
Va.  385,  30  S.  E.  67, 

Where  the  effect  of  the  undertaking  of  a 
surety  is  that  he  shall  be  liable  for  the 
result  of  a  suit  against  his  principal,  he  is 
conclusively  bound  by  the  judgment  in  such 
suit,  even  though  he  be  not  a  party  to  it, 
and  have  no  notice  of  it.  Point  Pleasant 
v.  Greenlee,  63  W.  Va.  207,  129  Am.  St. 
Rep.  971,  60  S.  E.  601. 

Where  the  bond  is  an  official  bond,  and 
not  for  the  performance  of  a  specific  act, 
but  for  faithful  conduct,  the  courts  are  in 
great  conflict  over  the  question  whether  the 
judgment  against  the  principal  is  conclusive 
against  the  sureties.  A  few  courts  hold 
that  the  judgment  against  the  principal  is 
conclusive  against  the  sureties.  Others  hold 
that  the  judgment  against  the  prii^cipal  is 
prima  facie  evidence  against  the  sureties, 
and  still  others  that  the  judgment  against 
the  principal  is  inadmissible  against  the 
sureties,  and  that  to  hold  the  sureties  for 
misfeasance  of  the  principal,  the  facts  of 
the  misfeasance  must  be  proved  in  an  action 
in  which  the  sureties  are  defendants. 

In  the  case  of  most  official  bonds,  the 
sureties  do  not  assume  to  pay  any  judgment 
rendered  against  the  principal,  hence  a 
judgment  against  the  official  on  such  a  bond 
is  not  conclusive  upon  the  sureties  where 
the  latter  had  no  notice  of  the  suit.  Pase- 
walk  V.  Bollman,  29  Neb.  619,  26  Am.  St. 
Rep.  399,  46  N.  W.  780. 

The  only  grounds  on  which  sureties  on 
official  bonds  generally  may  be  regarded  aa 
bound  by  the  judgments  against  their  prin- 
cipals is  that  the  sureties,  by  the  terms  of 
their  bond,  agree,  expressly  or  impliedly,  to 
abide  the  result  of  litigation  against  their 
principals.  McConnell  v.  Poor,  113  Iowa, 
133,  62  L.R.A.  312,  84  N.  W.  968. 

In  a  California  case  it  is  said:  "In  the 
case  of  official  bonds,  the  sureties  under- 
take, in  general  terms,  that  the  principal 
will  perform  his  official  duties.  They  do 
not  agree  to  be  absolutely  bound  by  any 
judgment  obtained  against  him  for  official 
misconduct,  nor  to  pay  every  such  judir- 
ment.  They  are  only  held  for  a  breach  of 
their  own  obligations.  It  is  a  general  prin- 
ciple that  no  party  can  be  so  held  without 
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f  an  opportunity  to  be  heard  in  defense.  Tl}is 
riffht  is  not  devested  by  the  fact  that  an- 
other party  has  defended  on  the  same  cause 
of  action  and  been  unsuccessful.  As  the 
sureties vdid  not  stipulate  that  they  would 
abide  by  the  judgment  against  the  princi- 
pal, or  permit  him  to  conduct  the  defense, 
and  be  themselves  responsible  for  the  result 
of  it,  the  fact  that  the  principal  has  unsuc- 
cessfully defended  has  no  effect  on  their 
rights.  They  have  a  right  to  contest  with 
the  plaintiff  the  question  of  their  liability; 
for,  to  hold  that  they  are  concluded  from 
this  contestation  bv  the  suit  against  the 
sheriff  is  to  hold  that  they  undertook  for 
him  that  they  would  be  responsible  for  any 
judgment  against  him  which  might  be  ren- 
dered by  accident,  negligence,  or  error,  in- 
stead of  merely  stipulating  that  they  would 
be  responsible  for  his  official  conduct.  Pico 
V.  Webster,  supra. 

In  Graves  v.  Bulkley,  26  Kan.  249,  37 
Am.  Rep.  249,  it  is  said:  "To  our  mind, 
the  better  opinion,  however,  is  that,  except 
in  cases  where,  upon  the  fair  construction 
of  the  contract,  the  surety  may  be  held  to 
have  undertaken  to  be  responsible  for  the 
result  of  a  suit,  ...  or  when  he  is 
made  privy  to  the  suit  by  notice,  and  the 
opportunity  is  given  him  to  defend  it,  a 
judgment  ap;ainst  the  principal  is  not  con- 
clusive against  the  surety.  This  is  espe- 
cially true  in  the  case  of  official  bonds» 
where  the  sureties  undertake  in  general 
terms,  as  in  the  bond  set  forth  in  the  peti- 
tion, that  the  •  principal  will  perform  his 
official  duties,  pay  over  the  moneys  that 
may  come  to  his  hands,  and  deliver  to  his 
successor  the  writs,  books,  and  papers  of  his 
office.  They  do  not  agree  to  be  absolutely 
bound  by  any  order  or  judgment  against 
him  for  official  misconduct  or  neglect,  nor 
to  pay  every  such  iudgment." 

The  reasons  for  holding  that  a  judgment 
against  a  principal  is  prima  facie  evidence 
against  his  sureties  in  an  action  on  an  of- 
ficial bond  are:  First.  Because  the  judg- 
ment in  the  action  against  the  principal, 
when  in  his  favor,  is  a  complete  bar  to  the 
action  against  the  sureties,  and  in  any  case 
fixes  an  absolute  limit  to  the  damages  which 
can  be  recovered  against  them.  It  should 
be  mutual,  so  far,  at  least,  that  when  the 
judgment  is  against  the  principal,  it  should 
be  presumptive  evidence  against  the  sure- 
ties. Second.  The  nature  of  the  contract  in 
official  bonds  is  that  of  a  bond  of  indemnity 
to  those  who  may  suffer  damages  by  reason 
of  the  neglect,  fraud,  or  misconduct  of  the 
officer.  The  bond  is  made  with  the  full 
knowledge  and  understanding  that  in  many 
cases  such  damages  must  be  ascertained  an^ 
liquidated  by  an  action  against  the  officer 
for  whose  acts  the  sureties  make  thenjselves 
liable;  and  the  fair  construction  of  the  con- 
tract of  the  sureties  is  that  they  will  pay 
all  damages  so  ascertained  and  liquidated 
in  an  action  against  their  principal.  Ste- 
nhens  v.  Shafer,  48  Wis.  64,  33  Am.  Rep. 
793,  3  N.  W.  835. 

In  many  of  the  cases,  judgments  against 
tlie  principal  are  said  to  be  prima  facie  evi- 
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denoe  against  the  surety.  This,  of  course, 
gives  the  surety  an  opportunity  to  interpose 
any  defense  he  may  see  fit  in  the  action 
against  him. 

The  general  rule  is  that  a  judgment 
against  a  principal,  instead  of  being  con- 
clusive, is  only  prima  facie  evidence  against 
the  surety,  to  show  the  breach  of  the  con- 
tract and  liability  thereunder.  Calhoun  y. 
Gray,  160  Mo.  App.  691,  131  S.  W.  478. 

Although  a  judgment  against  the  prin- 
cipal does  not  conclude  the  sureties,  it  is 
evidence  against  them  until  its  effect  is 
impugned.  Whitehead  v.  Woolfolk,  3  La. 
Ann.  42. 

But  this  doctrine  has  been  criticized.  It 
has '  been  said  that  there  is  no  middle 
ground,  and  that  the  surety  is  either  a 
party  or  privy,  and  bound  by  the  judgment; 
or  a  stranger,  and  not  bound.  Firemen's 
Ins.  Co.  v.  McMillan,  29  Ala.  147. 

When  the  judgment  is  binding  on  the 
surety  at  all,  it  is  conclusive.  He.  is  either 
a  party  or  privy,  or  a  stranger.  Arrington 
V.  Porter,  47  Ala.  714. 

It  would  seem,  however,  that  the  advan- 
tage that  would  be  ^ined  by  a  rule  making 
judgments  against  the  principal  prima  facie 
evidence  against  the  surety,  over  a  rule  de- 
claring such  judgments  to  be  no  evidence  at 
all  against  the  surety,  would  be  very  slight 
in  any  case  in  which  the  surety  had  a  bona 
fide  defense. 

Where  the  surety  has  not  contracted  to 
become  responsible  for  the  result  of  the 
suit,  and  where  he  is  not  made  privy  to 
the  suit  by  notice,  and  an  opportunity  given 
him  to  defend,  the  judgment  against  the 
principal  alone  is,  as  a  general  rule,  evi- 
dence of  the  fact  of  its  recovery  only,  and 
not  of  any  fact  which  it  was  necessary  to 
find  in  order  to  recover  judgment.  De  Greiff 
T.  Wilson,  30  N.  J.  Eq.  436. 

J/.  Scape, 

t 

This  note  is  intended  to  cover  eases  on 
the  evidentiary  value  of  judgments  against 
the  principal  not  only  in  actions  based  on 
simple  contracts  of  suretyship,  but  also  in 
suits  growing  out  of  ordinary  indemnity 
obligations.  Cases  on  indemnity  insurance 
or  reinsurance,  however,  are  not  included. 
Cases  of  the  effect  of  judgments  in  favor 
of  principals  are  also  excluded,  as  well  as 
cases  involving  the  rights  of  sureties  in 
actions  for  cojitribution  and  in  actions  on 
promissory  notes,  although  a  number  of 
commercial  paper  cases  are  referred  to  for 
illustrative  purposes.  Only  such  settle- 
ments of  executors,'  administrators,'  or 
guardians'  accounts  as  have  the  force  of 
judgments  are  considered. 

///.  OlJlcial  honds. 

a.  Of  sheriffs  and  constables. 

In  considering  whether  a  judgment 
a^inst  the  principal  is  conclusive  against 
his  surety  in  an  action  on  an  official  bond, 
the  question  to  be  determined,  as  already 
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pointed  out,  is  whether  the  sureties  by  the 
language  of  the  instrument  have  agreed  to 
be  so  bound.  If  they  contract  merely  to 
answer  for  the  good  conduct  of  the  prin- 
cipal, and  for  the  faithful  performance  of 
his  duty,  the  better  opinion  is  that  a  judg- 
ment against  the  latter  is  not  conclusive  as 
to  the  liability  of  the  surety ;  but  that  if 
it  is  one  of  the  duties  of  the  principal  to 
obey  the  orders  and  iudgments  of  the  court, 
a  judgment  against  him  will  bind  the  sure- 
ties. 

It  has  been  held  that  where  the  wrongful 
conversion  and  acts  by  the  principal  as 
sheriff  has  been  determined  by  a  court  of 
competent  jurisdiction,  the  plaintiff  cannot 
recover  against  the  sureties  a  larger  amount 
than  that  adjudicated  against  the  principal, 
nor  can  the  sureties  go  behind  such  judg- 
ment and  relitisate  a  question  already  de- 
termined. Charles  v.  Haskins,  14  Iowa,  471, 
83  Am.  Dec.  378.  The  court  said:  "The 
principle  governing  is  that  the  liability  of 
the  surety  is  dependent  upon  that  of  the 
principal.  Though  not  a  party,  the  surety 
IS  not  a  stranger  to  the  judgment.  He  cove- 
nants that  his  principal  shall  discharge  cer- 
tain official  duties.  When  it  is  once  fairly 
determined  by  a  cbmpetent  judicial  tribunal 
that  there  has  been  a  breach  of  the  official 
undertaking,  the  liability  of  the  surety 
prima  facie  attaches,  whether  he  was  a 
party  to  the  action  adjudging  the  breach  or 
not.  In  an  action  against  him,  the  surety 
may  show  fraud  or  collusion  in  obtaining 
the  judgment  against  the  principal,  or  he 
may  show  a  mistake  tn  the  amount,  or  that 
it  has  been  paid.  .  .  .  And  as  the  surety 
could  claim  the  benefit  of  a  judgment  in 
favor  of  his  principal,  so  he  is  concluded, 
as  above  explained,  by  a  judgment  against 
him." 

But  in  McConnell  v.  Poor,  113  Iowa,  133, 
52  L.H.A.  312,  84  N.  W.  968,  it  is  said  that 
the  fallacy  in  the  reasoning  in  the  last- 
mentioned  case,  as  well  as  Lowell  v.  Parker, 
infra,  on  which  it  was  based,  lies  in  sup- 
posing that,  because  the  surety  may  claim 
the  benefit  of  a  judgment  in  favor  of  his 
principal,  it  follows  that  he  is  concluded  by 
one  against  him.  But  the  surety  is  dis- 
charged by  a  finding  for  his  principal,  not 
owing  to  the  creditor .  being  estopped,  but 
for  the  reason  that  it  establishes  the  ab- 
sence of  liability  of  the  principal;  and,  if 
he  is  not  liable,  the  surety  cannot  be,  as 
his  obligation  is  merely  incidental  to  that 
of  the  principal.  Besides,  the  discharge  of 
the  principal  does  not  always  release  the 
surety.  If  the  former  be  an  infant  when 
executing  an  instrument,  and  is  discharged 
on  that  ground,  the  surety  may  yet  be  held. 

The  judgment  in  an  original  action 
against  a  sheriff  is  conclusive  on  the  sure- 
ties in  an  action  on  the  bond.  Pico  v.  Web- 
ster, 14  Cal.  202,  73  Am.  Dec.  647. 

In  the  absence  of  fraud,  a  judgment 
against  a  constable  for  wrongful  attachment 
settles  conclusively  against  his  sureties,  aa 
well  as  himself,  not  only  the  right  of  the 
plaintiff  to  recover  against  him,  but  tlM 
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amount  of  the  damages.  Tracy  v.  Goodwin, 
5  Allen,  409. 

A  judgment  against  a  constable  for  con- 
version of  attached  property  is  conclusive 
against  his  sureties  in  an  action  on  the 
bond  conditioned  that  the  officer  should 
fully  perform  all  duties  of  a  constable  in 
the  service  of  all  civil  processes  which 
might  be  committed  to  him.  Dennie  v. 
Smith,  129  Mass.  143. 

In  an  action  against  sureties  on  a  sher- 
iff's bond,  to  recover  moneys  paid  to  the 
sheriff  throi^rh  a  deputy,  on  a  writ  of  fieri 
facias,  a  judgment  upon  proceedings  by 
scire  facias  against  sureties  on  the  writ  of 
error  bond,  in  a  cause  in  which  it  was  held 
that  payment  to  the  deputy  was  pro  twnto 
a  discharge  of  the  judgment,  was  held  con- 
clusive, notice  having  been  given  to  the 
sheriff's  sureties.  McBroom  v.  The  Gov- 
ernor, 4  Port.  (Ala.)  90. 

The  sureties  on  a  sheriff's  bond,  against 
whom  a  summary  judgment  upon  motion 
for  failure  to  return  an  execution  has  been 
rendered,  under  a  statute  authorizing  judg- 
ment to  be  rendered  against  sureties  with- 
out notice  when  the  principal  is  notified, 
cannot  in  equity  controvert  the  conclusive- 
ness of  such  judgment,  the  statute  appear- 
ing to  indicate  a  legislative  intention  that 
the  litigation  in  that  class  of  cases  should 
be  confined  to  the  plaintiff  in  execution  and 
the  sheriff.    McClure  v.  Colclough,  5  Ala.  65. 

Where  the  owner  recovers  judgment 
against  the  officer  because  of  the  wrongful 
seizure  of  property,  for  the  value  of  the 
property  seized,  the  judgment  is  conclusive 
against  the  sureties  on  the  official  bond  in 
an  action  on  the  bond,  as  to  the  ownership 
of  the  property  at  the  time  of  its  seizure, 
and  the  amount  of  the  damages  and  costs 
sustained  by  the  owner  by  reason  thereof, 
in  the  absence  of  a  showing  that  the  court 
was  without  jurisdiction,  or  that  the  judg- 
ment was  procured  by  fraud  or  collusion. 
Thomas  v.  Markmann,  43  Neb.  823,  62  N. 
W.  206.  To  the  same  effect,  Lewis  v.  Mills, 
47  Neb.  910,  66  N.  W.  817.  But  these  cases 
were  overruled  in  Barker  v.  Wheeler,  60 
Neb.  470,  83  Am.  St.  Rep.  541,  83  N.  W. 
678.     See  infra,  III.  f. 

A  judgment  against  a  sheriff  for  failure 
to  pay  over  money  received  on  execution  is 
conclusive  against  the  sureties  on  his  recog- 
nizance, and  dispenses  with  any  evidence 
of  request  before  suit,  necessary  by  the 
condition  of  the  recognizance.  McMicken  v. 
Com.  58  Pa.  213. 

In  an  action  by  a  sheriff  against  his 
deputy  on  his  official  bond  for  indemnity 
against  the  liability  for  not  returning  an 
execution,  it  is  sufficient  to  introduce  the 
proceedings  against  the  sheriff  from  the  files 
and  minutes  of  the  court,  without  showing 
their  regularity.  Hall  v.  Luther,  13  Wend. 
491. 

A  judgment  against  a  constable  for  an 
official  default  conclusivelv  establishes  that 
fact  in  a  proceeding  against  his  bail. 
Eagles  v.  Kern,  5  Whart.  144. 


fault  in  executing  process  prevents  the  sure- 
ties on  his  official  bond  from  setting  up  the 
defense  that  the  constable  had  been  removed 
within  twenty  days  from  the  receipt  of  the 
writ,  and  hence,  not  having  the  time  al- 
lowed by  law  for  executing  it,  was  thereby 
discharged.    Musselman  v.  Com.  7  Pa.  240. 

A  judgment  against  a  constable  is  conclu- 
sive against  his  sureties  as  to  his  miscon- 
duct and  the  extent  of  the  damage  sustained 
by  the  plaintiff.  Masser  v.  Strickland,  17 
Serg.  k  R.  354,  17  Am.  Dec.  668. 

Where  there  was  a  judgment  against  the 
estate  of  a  sheriff  for  moneys  which  he  had 
collected  on  execution,  but  had  failed  to 
turn  over,  it  was  held  that  the  sureties  of 
the  sheriff,  although  not  parties  to  the  pro- 
ceeding, were  concluded  thereby  as  to  all 
defenses  which  the  sheriff's  administrator 
might  have  interposed.  The  sureties  cannot 
inquire  whether  the  execution  was  season- 
ably delivered,  whether  it  was  returned,  or 
whether  the  claim  was  barred  by  the  statute 
of  limitations.    Tute  v.  James,  50  Vt.  124. 

In  an  early  Pennsylvania  case,  it  was  held 
that  the  sureties  on  the  official  bond  of  the 
sheriff  cannot  be  concluded  by  the  judgment 
against  the  sheriff  in  an  action  of  trover  for 
wrongful  seizure  of  goods,  on  the  theory 
that,  inasmuch  as  the  sheriff  is  bound  by 
the  judgment,  in  a  joint  action  against  the 
sheriff  and.  the  sureties  on  the  bond,  the 
sureties  must  be  likewise  bound.  Carmack 
V.  Com.  5  Binn.  184.",  The  court  said:  "This 
is  a  very  subtle  attempt  to  cut  off  the  secu- 
rities from  all  possibility  of  being  heard; 
but  it  is  too  unreasonable  to  be  sanctioned 
by  the  law.  It  is  much  more  just  to  say 
that,  the  plaintiffs  having  thought  proper  to 
join  the  sheriff  in  this  action  with  other 
persons  not  parties  to  the  action  of  trover, 
they  have  thereby  relinquished  the  estoppel 
against  the  sheriff,  because  that  estoppel 
cannot  be  insisted  on  without  injustice  to 
the  other  defendants." 

But  in  Masser  v.  Strickland,  supra,  Hus- 
ton, J.,  in  referring  to  official  bonds  of  con- 
stables, said:  "These  official  bonds  are  al- 
ways joint  and  several.  If  the  officer  is 
sued  first,  and  a  judgment  obtained  against 
him,  and  on  failure  of  obtaining  satisfac- 
tion, suits  are  brought  against  the  sureties, 
I  apprehend  judgment  could  not  be  obtained 
for  a  larger  sum  against  them  than  had 
been  recovered  against  the  officer.  The  ver- 
dict and  judgment  against  him  might  be 
used  by  them  to  limit  the  extent  of  the 
plaintiff's  claim;  if  it  could  not,  the  case 
of  sureties  would  be  alarming.  The  plain- 
tiff's demand,  as  shown  by  his  execution, 
may  be  large.  The  sheriff  alone  can  show 
how  much  of  the  defendant's  goods  he 
found;  whether  those  goods  were  in  whole 
or  in  part  subject  to  claims  for  rent,  or  to 
prior  levies  on  other  executions  in  the  hands 
of  the  same  or  a  different  officer.  If  any 
money  were  paid  the  plaintiff,  this,  and  the 
evidence  of  it,  must  be  peculiarly  within 
the  knowledge  of  the  sheriff.  A  judgment 
I  against   him    for   a   small    sum   must   then 
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larger,  and  if  the  judgment  is  evidence  to 
protect  them,  it  must  be  evidence  against 
them ;  not  conclusive  in  all  respects  for  they 
may  plead  non  est  factum  to  the  bond,  a 
release,  the  statute  of  limitations,  etc.,  but 
conclusive  either  for  or  against  them  of  the 
fact  that  the  officer  has  not  performed  his 
duty,  and  of  the  damage  for  which  he  and 
his  bail  are  liable."  It  was  said  that  the 
opinion  in  the  Carmack  Case  could  be  left 
for  consideration  when  a  case  on  a  sherifTs 
bond  accrues. 

In  following  the  Masser  Case  the  court 
in  Evans  v.  Com.  8  Watts,  398,  34  Am. 
Dec.  477,  said:  "Seeing  then  that  it  has 
become  the  settled  rule  of  the  law  in  regard 
to  the  sureties  in  a  constable's  bond,  that 
a  judgment  obtained  in  a  suit  brought 
against  the  constable  alone,  for  official  mis- 
conduct or  neglect  of  duty,  will  bind  and 
be  conclusive  upon  them,  though  not  noti- 
fied of  the  suit,  they  must  be  presumed  to 
have  known  that  such  •  was  the  law,  when 
they  entered  into  the  bond;  and  it  must 
therefore  be  taken  as  a  part  of  their  obliga- 
t\fin  or  agreement,  that  they  were  willing 
to  be  so  bound  and  concluded,  as  often  as 
judgment  should  be  so  obtained  against 
their  principal;  and  hence  those  who  have 
become  sureties  for  constables  since  the  es- 
tablishment of  the  rule  in  this  respect  can 
have  no  reason  to  complain  of." 

Under  a  statute  providing  that  the  party 
claiming  to  have  been  injured  by  the  official 
misconduct  of  the  sheriff  shall  first,  and 
before  resorting  to  the  recognizance,  estab- 
lish his  claim  by  obtaining  a  judgment 
against  the  sheriff  for  his  damages  result- 
ing from  such  misconduct,  and  show  a  fail- 
ure to  collect  the  same  of  him;  and  that, 
on  the  return  of  the  writ  of  scire  facias, 
the  court,  unless  satisfactory  cause  be 
shown  to  the  contrary,  shall  render  jud^r- 
ment  against  such  sheriff  and  his  sureties 
in  favor  of  the  creditor,  for  the  amount 
of  such  judgment  and  all  charges,  with  in- 
terest and  costs ;  and  that  in  all  cases  where 
the  original  judgment  against  the  sheriff 
was  rendered  by  default,  and  scire  facias 
brought,  as  before  provided,  the  sureties 
may  make  any  defense,  and  take  any  advan- 
tage in  the  scire  facias,  which  the  principal 
might  by  law  have  made  or  taken  in  the 
original  action, — it  was  held  that  it  was  the 
intention  of  the  legislature  that  the  judg- 
ment against  the  sheriff  should  be  conclu- 
sive of  the  claimant's  right  to  a  judgment 
against  the  sheriff  and  his  sureties,  in  the 
scire  facias,  as  against  all  defenses  that  the 
sheriff  might  have  urged  in  defense  of  the 
suit  against  him  alone.  Bradley  v.  Cham- 
berlin,  35  Vt,  277. 

On  the  other  hand,  it  has  been  held  that 
a  judgment  against  a  sheriff  is  not  conclu- 
sive against  the  sureties  on  his  official  bond. 
Munford  v.  Nottoway,  2  Rand.  (Va.)  313. 
Green,  J.,  in  his  opinion,  said  that  the  cred- 
itor cannot  complain  of  the  burden  of  prov- 
ing his  case  repeatedly  in  different  suits 
against  the  principal  and  his  sureties,  for 
generally  he  can,  if  he  will,  convene  them 
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all  in  one  suit  and  so  avoid  that  incon- 
venience. 

A  surety  on  a  sheriff's  bond  is  not  conr 
eluded  by  the  judgment  against  the  sheriff 
for  failure  to  return  an  execution.  The 
Governor  v.  Shelby,  2  Blackf.  26. 

The  order  or  judgment  of  amercement 
against  a  sheriff  is  not  res  judicata  as  to 
the  sureties,  so  as  to  preclude  the  latter 
from  setting  up  as  a  defense  any  matter 
that  occurred  previous  to  the  entering  of 
the  judgment.  Graves  v.  Bulkley,  25  Kan. 
249,  37  Am.  Rep.  249. 

A  judgment  against  a  sheriff  arising  out 
of  the  breach  of  duty  at  a  sale  under  a  fi. 
fa.  is  not  res  judicata  against  his  sureties, 
and  does  not  conclude  them  as  to  the 
amount  of  the  sheriff's  liability  for  which 
they  are  to  respond.  Mullen  v.  Scott,  9 
La.  Ann.  173. 

A  surety  on  a  constable's  bond  may  im- 
peach the  judgment  against  his  principal 
by  showing  that,  by  reason  of  want  of  legal 
service  of  a  writ,  the  latter  had  no  legal 
notice  of  the  action,  and  that  the  court 
rendering  the  judgment  thus  had  no  juris- 
diction of  the  case.  Fall  River  v.  Riley, 
140  Mass.  488,  5  N.  E.  481.  The  court 
said:  "The  surety  on  a  bond,  who  may, 
by  his  contract,  be  responsible  for  the 
amount  of  such  a  judgment,  is  not  a  party 
to  the  original  suit,  nor  privy  thereto,  and 
cannot,  by  the  rules  of  law,  review  or  re- 
verse it.  He  may  therefore  impeach  it  in 
a  suit  a^^ainst  himself,  and,  without  revers- 
ing it,  show  that  it  was  invalid  for  want 
of  jurisdiction  over  the  defendant." 

By  some  courts  it  is  held  that  the  judg- 
ment  against  the  sheriff  for  acts  constitut- 
ing a  breach  of  his  official  bond  is  only 
prima  facie  evidence  against  his  sureties. 
Hursey  v.  Marty,  61  Minn.  430,  63  N.  W. 
1090. 

The  record  of  a  suit  against  a  sheriff  for 
his  default  is  prima  facie  evidence  against 
his  sureties,  although  they  were  not  parties 
thereto.     Carr  v.  Meade,  77  Va.  142. 

A  judgment  against  a  sheriff  is  prima 
facie  evidence  against  the  sureties  on  his 
official  bond  conditioned  for  the  faithful  per- 
formance of  his  duty.  This  means  that  the 
sureties  may  interpose  any  defense  that 
they  may  have,  and  be  fully  heard  on  the 
merits.  Beauchaine  v.  McKinnon,  55  Minn. 
318,  43  Am.  St.  Rep.  606,  66  N.  W.  1065. 
The  court  admitted  that  the  rule  declaring 
judgments  against  principals  on  official 
bonds  ineffectual  as  against  sureties  to  be 
more  easily  sustained  on  principle.  "In 
fact,"  said  the  court,  "the  prima  facie  doc- 
trine has  less  to  justify  it  than  that  which 
makes  a  judgment  against  the  principal  con- 
clusive upon  his  sureties,  except  where  there 
has  been  fraud  and  collusion.  There  is 
some  difficulty  in  standing  upon  the  middle 
ground  of  presumption." 

A  rule  absolute  against  the  sheriff  is 
prima  facie  evidence  only  against  his  sure- 
ties. Taylor  v.  Johnson,  17  Ga.  521.  But 
the  court  declared  that  it  was  somewhat 
difficult  to  perceive  upon  what  principle  the 
rule  rests. 
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Upon  an  action  on  a  sheriff's  bond  after 
a  rule  absolute  against  him,  the  sureties 
can  set  up  any  defense  to  the  action  which 
the  sheriff  could  have  urged  to  the  rule. 
Watts  V.  Colquitt,  86  Ga.  492. 

A  judgment  of  amercement  against  a 
sheriff  is  not  conclusive  upon  his  sureties 
in  a  subsequent  suit  upon  his  official  bond, 
but  is  prima  facie  evidence  only.  Fire  Asso. 
of  Philadelphia  v.  Kuby,  49  Neb.  684,  68 
N.  W.  939. 

In  rebutting  the  prima  facie  evidence 
against  the  sureties  furnished  by  a  judg- 
ment of  amercemen);  against  a  sheriff,  the 
former  are  not  limited  to  showing  fraud, 
collusion,  or  mistake  in  the  rendition  of  the 
judgment,  but  the  original  facts  are  open 
to  inquir}'.     Fay  v.  Edmiston,  25  Kan.  430. 

The  record  of  a  proceeding  in  amercement, 
while  not  competent  against  the  sheriff's 
sureties  to  prove  the  default,  is  competent 
to  prove  the  extent  of  the  amercement  itself. 
The  Governor  v.  Montfort,  23  N.  C.  (1  Ired. 
L.)   165. 

A  sheriff's  sureties  in  an  action  on  the 
bond  may  show  that  a  judgment  of  amerce- 
ment was  either  fraudulently  or  improperly 
obtained  against  their  principal.  State  ex 
rel.  Parker  v.  Woodside,  29  N.  C.  (7  Ircd 
L.)  296. 

In  Crawford  v.  Word,  7  Ga.  445,  a  sheriff 
having  failed  to  levy  an  execution,  and  a 
rule  absolute  having  been  granted  against 
him  for  the  amount  of  the  plaintiff's  debt 
in  consequence  of  his  neglect  of  duty,  it  was 
conceded  that  the  rule  against  the  sheriff 
was  presumptive  evidence  only  against  the 
securities;  and  that  they,  when  sought  to 
be  made  chargeable  therefor,  might  set  up 
any  defense  which  the  sheriff  himself  could, 
in  answer  to  the  original  rule  which  was 
taken  against  him. 

A  fip.al  statutory  settlement  with  a  sheriff 
should  be  at  least  prima  facie  evidence 
against  the  sureties,  and  a  judgment  against 
the  sheriff  for  the  amount  due  thereunder 
is  some  evidence  against  the  sureties,  and 
in  the  absence  of  countervailing  testimony, 
the  proceedings  and  judgment  against  the 
sheriff  authorize  a  judgment  against  the 
sureties  so  far  as  the  amount  is  concerned. 
Grayham  v.  County  Ct.  9  Dana,  182. 

A  judgment  against  a  constable  for  the 
wrongful  taking  and  carrying  away  of 
property  under  color  of  office,  if  not  ob- 
tained by  fraud  or  collusion,  is  prima  facie 
evidence  against  his  sureties  in  an  action 
on  the  bond.  Lowell  v.  Parker,  10  Met.  309, 
43  Am.  Dec.  436. 

In  an  action  on  a  constable's  bond,  judg- 
ment against  the  officer  for  neglect  to  return 
an  execution  is  prima  facie  evidence  of  the 
amount  for  which  the  surety  is  liable.  Car- 
penter V.  Doody,  1  Hilt,  465. 

A  judgment  against  a  sheriff  for  conver- 
sion is  only  prima  facie  evidence  against 
his  sureties,  which  may  be  overcome  by  com- 
petent proof  in  an  action  against  the  sure- 
ties on  the  bond.  Connor  v.  Corson,  13  S. 
D.  .)50.  83  N.  W.  588. 

The  record  of  a  recovery  against  a  sher- 
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iff  alone,  for  moneys  received  in  his  official 
capacity  and  converted,  is  admissible  against 
his  sureties  without  proof  of  notice  of  the 
pendency  of  the  suit  against  him,  and  an 
opportunity  to  defend,  and  is  prima  facie 
evidence  of  the  breach  of  the  conditions  of 
the  bond.  State  ex  rel.  Coleman  v.  Cason, 
11  S.  C.  392. 

A  judgment  against  a  sheriff  for  wrong- 
ful levy  is  prima  facie  evidence  against  his 
sureties,  not  parties  to  the  action.  People 
use  of  Norris  v.  Mersereau,  74  Mich.  687, 
42  N.  W.  163. 

Other  courts  hold  that  a  judgment  against 
the  sheriff  is  no  evidence  whatever  against 
the  sureties  in  an  action  on  the  official  bond. 

In  an  action  on  the  official  bond  of  a  con- 
stable, a  judgment  against  the  officer  for 
official  misconduct,  in  an  action  to  which 
the  sureties  are  not  parties,  is  not  even 
prima  facie  evidence  against  them.  The 
burden  is  upon  the  plaintiff  to  establish  the 
facts  constituting  the  misconduct  in  an  ac- 
tion on  the  bond.  Rodini  v.  Lytle,  17  Mont. 
448,  62  L.R.A.  166,  43  Pac.  601.  The  court 
said:  "If  we  hold  that  a  judgment  against 
the  principal  is  conclusive  or  prima  facie 
evidence  against  the  sureties,  the  sureties 
are  obliged  to  start  in  an  action  with  a 
presumption  of  liability  against  them.  The 
ordinary  rule  of  law  is  that  the  plaintiff 
must  prove  his  case  by  evidence;  but,  if  a 
judgment  against  the  principal  is  evidence 
against  the  sureties,  the  affirmative  of  the 
case  is  thrown  upon  the  defendants.  They 
must  take  the  burden  of  proof.  Instead  of 
the  plaintiff  proving  his  case,  the  defend- 
ants are  placed  in  a  position  of  being 
obliged  to  prove  their  nonliability.  In 
analogy  to  a  criminal  case,  the  defendants 
would  be  obliged  to  prove  their  own  inno- 
cence. Defendants,  in  such  a  position,  would 
be  required  to  prove  that  their  principal, 
the  constable,  had  not  been  guilty  of  mis- 
conduct in  his  office.  They  would  be  obliged 
to  prove  that  he  had  faithfully  performed 
the  .duties  of  his  office.  It  appears  to  us, 
however,  that  the  proof  should  come  from 
the  other  side;  that  the  plaintiff  should  be 
required  to  prove  against  the  sureties  that 
the  constable  had  not  faithfully  performed 
the  duties  of  his  office." 

In  Lucas  v.  The  Governor,  6  Ala.  826, 
Goldthwaite,  J.,  in  referring  to  the  decisions 
holding  a  judgment  against  a  sheriff  to  be 
prima  facie  evidence  against  the  sureties, 
said  that  it  was  impossible  to  perceive  on 
what  principle  they  rest.  **Doubtless," 
said  he,  "there  are  cases  where  the  acts  or 
admissions  of  the  sheriff  have  the  effect  to 
bind  his  sureties;  but  it  will  probably  be 
ascertained,  whenever  these  are  necessary  to 
be  examined,  that  the  acts  and  admissions 
are  a  part  of,  or  immediately  connected 
with,  hiB  official  duty.  The  case  of  a  judg- 
ment against  him  is  certainly  not  of  this 
discription;  and  we  can  conceive  of  no 
reason  why  it  should  have  any  effect  against 
his  sureties,  unless  they  are  concluded  by  it. 
If  such  a  judgment  is  prima  facie  evidence, 
anyone  will  perceive  the  difficulty  there  is 
rebutting  it;   and  why  should  any  greater 
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eflfect  be  given  to  a  judgment  obtained  by  de- 
fault against  a  sheriff,  or,  by  his  confession, 
against  his  surety,  when  it  is  certain  that 
his  confession,  by  itself,  would  not  be  so? 
The  judjjment  against  the  sheriff  is  not 
essential  in  this  state,  to  enable  the  party 
to  proceed  against  the  surety,  and  therefore 
seems  to  have  no  bearing  in  an  action  upon 
his  bond.  It  may  be  remarked  that  the 
case  of  a  sheriff  is  entirely  different  from 
that  of  an  administrator  and  guardian,  in- 
asmuch as  a  patrt  of  their  duty  is  the  settle- 
ment with  the  court." 

A  judgment  against  a  sheriff  for  a  breach 
of  his  duty  is  not  evidence  against  the  sure- 
ties on  his  olTicial  bond,  to  prove  the  breach 
thereof.  ^rDowell  v.  Burwell,  4  Rand. 
(Va.)  317. 

A  judgment  in  an  action  against  a  sheriff 
for  a  false  return  to  an  execution  does  not 
affect  his  sureties  when  a  common-law  action 
is  brought  on  the  bond.  Lucas  v.  The  Gover- 
nor, supra. 

A  judgment  against  a  sheriff  on  a  mo- 
tion to  pay  over  money  is  not  sufficient 
evidence  as  against  the  surety  to  establish  a 
breach  of  the  bond,  or  the  amount  of  dam- 
ages, since  the  surety  is  not  a  party  there- 
to. Carmichael  v.  The  Governor,  3  How. 
(Miss.)    236. 

A  judgment  in  an  action  on  an  official 
bond  of  a  constable,  where  it  is  unnecessary 
to  sue  the  principal  first,  is  never  con- 
clusive or  prima  facie  evidence  in  favor  of 
the  plaintiff  of  the  facts  which  are  essen- 
tial to  its  recovery.  Berry  v.  Schaad,  50 
App.  Div.  132,  63  N.  Y.  Supp.  349. 

It  is  well  settled  in  New  York  that,  in  an 
action  on  a  marshal's  bond,  a  judgment 
against  the  marshal  for  a  conversion  or  an 
unlawful  levy  is  neither  conclusive  nor 
prima  facie  evidence  against  the  surety  of 
the  facts  essential  to  the  recovery.  V. 
Loewer's  Gambrinus  Brewery  Co.  v.  Lit- 
hauer,  43  Misc.  083,  88  N.  Y.  Supp.  372. 

That  a  statute  makes  it  necessary  to  show 
as  a  condition  of  maintaining  an  action 
against  a  surety  on  a  marshal's  bond,  that 
a  judgment  has  been  recovered  against  the 
marslial,  and  an  execution  issued  and  re- 
turned wholly  or  partly  unsatisfied,  and 
leave  given  to  prosecute  the  bond,  does  not 
make  a  judgment  against  a  marshal  evi- 
dence against  the  surety  of  anything  more 
than  tlie  fact  that  the  judgment  has  been 
obtained.    Ibid. 

A  judgment  obtained  against  a  slieriff  for 
a  false  return  is  not  evidence  of  such  de- 
fault against  the  sureties  on  his  ofTicial  bond 
conditioned  that  he  shall  "well  and  faithful- 
ly, in  all  things,  perform  and  execute  the 
of]^ce  of  sheriff,"  since  the  surety  on  such  a 
bond  has  not  agreed  that  his  principal  shall 
pay  any  judgment  whatever.  In  this  respect 
the  sheriff's  official  bond  is  different  from  an 
administrator's  bond,  i'eople  ex  rel.  Tuthill 
V.  Russell,  25  Hun,  524. 

h.  Of  executors  and  administrators. 

By  the  weight  of  authority,  it  results 
from  the  nature  of  the  obligation  entered  in- 
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to  by  a  surety  on  an  administrator's  or  exec- 
utor's bond,  that  he  is  bound  and  concluded 
by  the  judgment  against  his  principal,  in 
the  absence  of  fraud  or  collusion;  and  the 
judgment  against  the  principal  in  such  ac- 
tion is  res  judicata,  and  cannot  be  collater- 
ally attacked  in  the  action  on  the  bond.  Ne- 
vitt  V.  Woodburn,  160  111.  203,  62  Am.  St. 
r.pp.  315,  43  N.  E.  385,  affirming  60  111.  App. 
:540. 

The  surety  cannot,  in  an  action  on  the 
bond,  attack  a  decree  made  against  an  ad- 
ministrator for  whose  fidelity  to  his  trust 
he  has  bound  himself.  .Stovall  v.  Banks,  10 
Wall.  583,  19  L.  ed.  1030. 
*'  The  sureties  on  an  administrator's  bond 
are  bound  to  the  extent  to  which  their  prin- 
cipal is  bound.  Greer  v.  McNeal,  11  Okla. 
526,  69  Pac.  893. 

vThe  final  decree  of  distribution  of  the 
county  court  is  conclusive  against  the  bonds- 
man as  well  as  the  administrator.  Sjoli  v. 
H^enson,  ]9  N.  D.  82,  122  N.  W.  1008. 

Sureties  upon  an  administrator's  bond  are 
bound  and  concluded  by  the  decree  against 
their  principal  primarily  and  to  the  same 
extent  as  their  principal  is  bound.  Crook 
V.  Newborg.  124  Ala.  479,  82  Am.  St.  Rep. 
190,  27  So.  432. 

^  An  order  of  the  county  court  requiring  an 
executor  to  pay  over  the  money  due  is  as 
conclusive  upon  the  sureties  as  upon  the 
principal.    People  v.  Stacy,  11  111.  App.  506. 

A  decree  of  the  orphans'  court  against  the 
administrator  is  conclusive  on  his  sureties. 
Holley  V.  Acre,  23  Ala.  603;  Garber  v.  Com. 
7  Pa.  265;  Com.  use  of  Krebs  v.  Ruhl,  199 
Pa.  40,  48  Atl.  905. 

It  is  well  settled  in  Missouri  that  a  suit 
on  the  administration  bond  can  be  main- 
tained against  the  sureties  of  an  administra- 
tor who  has  been  ordered  to  pay  over  money 
by  the  probate  court,  and  that  the  judgment 
of  that  court  against  the  administrator  is 
conclusive  against  his  sureties.  State  ex 
rel.  Frost  v.  Creusbauer,  08  Mo.  254. 

An  order  of  the  court  directing  the  exec- 
utor to  pay  over  a  sum  of  money,  made  by 
a  court  of  competent  jurisdiction  and  un- 
appealed  from,  and  not  set  aside  for  fraud 
or  otherwise,  if  conclusive  upon  the  exec- 
utor, is  conclusive  upon  his  sureties  also. 
State  ex  rel.  Richardson  v.  James,  82  Mo. 
509. 

There  is  but  one  exception  in  Missouri 
to  the  rule  of  the  conclusiveness  which  at- 
tends a  final  settlement,  and  that  is  when 
an  action  is  brought,  either  on  the  admin- 
istration bond  or  otherwise,  for  waste  or 
mismanagement  where  the  estate  proves  in- 
solvent (1  Wagner,  Stat.  p.  118,  §  6),  in 
which  case  the  settlement  is  to  be  held  con- 
clusive only  so  far  as  the  administrator  **ha« 
applied  the  assets  pursuant  to  the  appor- 
tionment made  by  the  court  for  the  payment 
of  debts."  Id.  §  7.  Woodworth  v.  Wood- 
worth.  70  Mo.  601. 

,  A  judgment  against  kn  administrator  in 
A  probate  proceeding,  fixing  the  indebted- 
ness to  the  estate,  is  conclusive  against  his 
sureties.  Kenck  v.  Parchen.  22  ^^ont.  519, 
74  Am.   St.  Rep.  625,   57   Pac.  94. 


1911. 


P.  BALLANTINK  &  SONS  v.  FENN. 


709 


An  order  of  removal  of  an  administrator, 
valid  a8  to  him,  is  valid  as  to  his  sureties. 
Kelljr  V.  West,  80  N.  Y.  139. 

/fne  general  settlement  of  an  administra- 
tor's account  is  conclusive  upon  the  sureties 
on  his  bond.  Altman  v.  Hofeller,  152  N.  Y. 
498,  46  N.  E.  961. 

/  The  final  settlement  of  the  accounts  of  an 
executor  is  conclusive  upon  his  bondsmexL 
Thompson  v.  Dekum,  32  Or.  508,  52  Pac. 
517,  755. 

4<  A  settlement  or  allowance  of  an  executor's 
account,  by  a  county  court  having  jurisdic- 
tion thereof,  is  binding  upon  the  executor's 
sureties.  Wallber  v.  Wilmanns,  116  Wis. 
240,  93  N.  W.  47. 

/A  surrogate's  order  fixing  the  amount  of 
an  administratrix's  defalcation  binds  the 
sureties  as  well  as  the  administratrix.  Pow- 
er v..Berme8ter,  34  N.  Y.  S.  R.  718,  12  N.  Y. 
Riipp-  25.     .    

A*  certificate  which  determined  the  claim- 
ant's right  to  costs  in  an  action  brought  by 
him  against  the.  estate  is  a  binding  adjudi- 
cation against  the  sureties  of  the  adminis- 
trator. Re  Gall,  42  App.  Div.  255,  59  N. 
Y.  Supp.  254. 

A  judgment  entered  by  a  county  court  up- 
on the  final  accounting  of  an  executor  is 
eonclusive  against  the  bondsman  as  well  as 
the  executor,  and  as  against  the  bondsman 
imports  verity,  and  is  not  merely  prima 
facie  evidence  of  its  contents.  Joy  v.  Elton, 
9  N.  D.  428,  83  N.  W.  875. 

The  sureties  on  an  administrator's  bond 
cannot  attack  collaterally  a  judgment  of  the 
probate  court  against  the  administrator  up- 
on a  final  settlement  and  accounting  by 
their  principal,  for  whose  fidelity  to  his 
trust  tlipv  have  obligated  themselves.  Greer 
V.  McXoal,  11  Okla.  526,  69  Pac.  893. 

Prior  to  1844,  a  judgment  against  an  ad- 
ministrator in  North  Carolina  was  no  evi- 
dence whatever  against  the  sureties,  not 
parties  thereto,  as  to  the  assets.  State  ex 
rel.  Brov^Ti  v.  Pike,  74  N.  C.  531. 

The  North  Carolina  statute  of  1844  (Bat- 
tle's Rcvisal,  Chap.  43,  §  10)  provides  "that 
in  actions  brought  upon  official  bonds  of  ad- 
ministrators and  others  there  named,  Vhen 
it  may  be  necessary  for  the  plaintiff  to 
prove  any  default  of  the  principal  obligors, 
any  receipt  or  acknowledgement  of  such  obli- 
gors, or  any  other  matter  or  thing  which  by 
law  would  bo  admissible  and  competent  for 
or  toward  proving  the  same  as  against  him, 
shall  in  like  manner  be  admissible  and  com- 
petent against  all  or  any  of  his  sureties  who 
may  be  defendants  with  or  without  him  in 
said  action.' "  Under  this  statute  a  judg- 
ment against  the  principal  is  conclusive 
against  the  surety.  Ibid. 
"  i^Ch^  general  law  is  that  a  judgment 
against  an  administrator  or  executor  for 
a  debt,  or  a  decrease  of  a  balance  in  his 
hands,  is  conclusive  upon  the  sureties  in 
his  bond,  though  they  are  not  parties.  Crim 
V.  England,  46  W.  Va.  480,  76  Am.  St.  Rep. 
826,  33  S.  E.  310. 

A  judgment  against  the  executors  of  a  de- 
ceased executor  is  conclusive  against  the 
sureties  on  his  bond,  although  they  were  not 
40  L.R.A.(NJ5.) 


parties  to  the  action.  Biggins  v.  Raisch,  107 
Cal.  210,  40  Pac.  333. 

A  decree  of  the  distribution  entered  in  the 
superior  court,  and  the  order  of  the  court 
in  passing  upon  and  proving  the  account  of 
an  executor,  are,  in  the  absence  of  fraud, 
binding  upon  the  sureties,  although  they 
were  not  parties  to  the  proceeding.  Treweek 
v.  Howard,  105  Cal.  434,  39  Pac.  20. 

A  decree  of  the  orphan's  court  vacating  a 
prior  decree  of  distribution,  and  ordering 
a  new  distribution,  is  binding  on  the  admin- 
istrator's sureties,  though  they  were  not 
heard  in  the  proceeding  in  wnich  it  was 
made.  Yung's  Estate,  199  Pa.  35,  48  Atl. 
692. 

A  judgment  against  an  administrator  in 
settlement  of  his  accounts  is  conclusive 
against  a  surety  who  was  a  party  to  the 
proceeding.  Clark  v.  Newman,  20  Ky.  L. 
Rep.  1339,  49  S.  W.  310. 

Where  the  surety  on  the  executor's  bond 
is  cited  to  appear  and  show  cause  why  the 
complainant  should  not  have  leave  to  sue 
on  the  bond,  and  has  acquiesced  in  the  de- 
cision, he  is  bound  thereby,  and  cannot 
thereafter  attack  the  decree  against  the 
executor.  Clark  v.  Fredenburg,  43  Mich. 
263,  5  N.  W.  306. 

A  judgment  in  settlement  of  an  admin- 
istrator's account  is  conclusive  upon  the 
surety.  Williamson  v.  Howell,  4  Ala.  693. 
The  court  said  that  it  was  the  duty  of  the 
surety  where,  as  in  this  case,  his  principal 
was  insolvent,  to  attend  the  settlement  and 
protect  his  rights,  and  his  failure  to  do  so 
could  be  considered  in  no  other  light  than 
gross  laches. 

Where  after  a  decree  has  been  rendered 
fixing  the  amount  due  from  an  executor  to 
a  legatee,  and  an  application  to  sue  on  the 
bond  is  made  by  the  legatee,  and  notice 
thereof  given  to  the  sureties  on  the  exec- 
utor's bond,  and  where,  at  the  time  of  the 
application,  the  sureties  had  opportunity  to 
apply  for  leave  to  appeal,  but  did  not  do  so, 
it  was  held  that  they  could  not  in  an  action 
on  the  bond  attack  the  correctness  of  the 
decree  against  the  executor.  Holden  v. 
Lathrop,  66  Mich.  652,  32  N.  W.  879. 

But  in  Robbins  v.  Burridge,  128  Mich.  25, 
87  N.  W.  93,  it  was  held  tliat  an  order 
granting  leave  to  sue  on  the  bond  is  not  res 
judicata  of  plaintiff's  right  to  maintain  an 
action,  although  the  sureties  have  notice 
thereof  and  appear. 

It  has  been  held  that  the  doctrine  that 
the  surety  is  bound  by  a  judgment  against 
his  principal  does  not  apply  in  a  case  where 
the  surety  of  an  administrator  has  been  dis- 
charged by  a  secret  agreement  between  the 
administrator  and  the  distributees  of  the 
estate,  that  he  might  use  the  moneys  of  the 
estate  to  carry  on  his  private  business. 
BrookB  v.  People,  16  111.  App.  570. 

Nature  of  obligation. 

• 

In  a  California  case  it  is  said  that  as  a 
general  rule  sureties  upon  official  bonds  are 
not  concluded  by  a  decree  or  judgment 
against    their   principal,    unless    they    have 
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had  their  day  in  court  or  an  opportunity  to 
be  heard  in  their  defense;  but  administra- 
tion bonds  seem  to  form  an  exception  to 
this  general  rule,  and  the  sureties  tliereon, 
in  respect  to  their  liability  for  the  default 
of  the  principal,  seems  to  be  classed  with 
such  sureties  as  covenant  that  their  prin- 
cipal ahall  do  a  particular  act.  To  this 
class  belong  sureties  upon  bail  and  appeal 
bonds,  whose  liability  is 'fixed  by  the  judg- 
ment against  their  principal.  This  distinc- 
tion seems  to  be  founded  upon  the  terms  of 
the  obligation  into  which  the  sureties  upon 
an  administration  bond  enter,  which  are 
that  their  principal  shall  faithfully  perform 
all  the  duties  imposed  upon  him  by  the  na- 
ture of  his  trust,  and  will  account  for  and 
pay  over  all  money  which  may  come  into 
his  hands  pursuant  to  the  orders  and  de- 
crees of  the  probate  court.  The  account 
must  be  rendered  to  and  settled  by  the  court, 
and  the  money  must  be  paid  out  and  dis- 
tributed by  and  pursuant  to  the  orders  and 
decrees  of  the  court,  and  the  undertaking  of 
the  sureties  is  that  their  principal  will  do 
all  this.  Irwin  v.  Backus,  25  Cfal.  214,  85 
Am.  Dec.  125. 

In  holding  that  a  decree  of  a  probate 
court  settling  the  amount  due  the  estate 
from  an  executor  cannot  be  questioned  in  an 
action  on  the  bond,  the  court,  in  Probate 
Judge  V.  Quimby,  80  Me.  574,  36  Atl.  1049. 
said  that  the  sureties  in  signing  the  bond 
in  effect  stipulated  that  their  principal 
should  abide  and  perform  decrees  of  the 
court  upon  all  questions  between  him  and 
the  estate  within  the  court's  jurisdiction. 
They  did  not  stipulate  for  any  opportunity 
to  object  to  any  proceedings.  They  intrust- 
ed the  representation  of  their  principaVs 
rights  and  interests  to  the  principal  him- 
self. As  well  might  the  sureties  upon  an 
appeal  bond  question  .the  judgment  of  the 
appellate  C9urt,  as  the'  sureties  upon  a  pro- 
bate bond  question  the  decree  of  the  probate 
court  in  cases  within  its  jurisdiction.  This 
language  was  cited  with  approval  in  Shaw 
V.  Humphrey,  96  Me.  397,  90  Am.  St.  Rep. 
349,  52  Atl.  798. 

In  Perkins  v.  Moore,  16  Ala.  f,  it  is  said: 
"When  we  reflect  that  the  orphans'  court 
has  full  jurisdiction  to  make  final  settle- 
ments of  decedents'  estates,  and  to  decree 
the  payment  of  the  assets  to  those  en- 
titled either  as  distributees  or  legatees,  it 
must  be  apparent  that  when  such  decree 
is  rendered,  it  is  conclusive  on  the  adminis- 
trator; and  if  he  then  refuse  to  pay  the 
amount  thus  ascertained,  such  refusal  must 
be  a  breach  of  the  condition  of  his  bond, 
which  is,  that  he  will  perform  all  the  duties 
required  of  him  by  law  as  such  executor. 
And  if  there  has  been  a  breach  of  the  bond, 
and  the  amount  ascertained  to  which  the 
party  aggrieved  by  the  breach  is  entitled, 
by  a  judicial  proceeding  to  which  the  ad- 
ministrator was  a  party,  there  can  be  no 
reason  for  requiring  further  proceedings  be- 
fore the  bond  can  iS  put  in  suit." 

Where  one  of  the  conditions  of  a  probate 
'  l>ond  is  that   the  administrator  shall  "pay 
any  balance  remaining  in  his  hands  upon 
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the  settlement  of  his  accounts  to  such  per- 
sons as  the  court  shall  direct,"  his  failure 
to  make  payment  according  to  the  decree 
of  the  probate  court  is  a  breach  of  the  bond, 
and  such  decree  is  conclusive  upon  his  sure- 
ties.   White  V.  Weatherbee,  126  Mass.  450. 

~^A  judgment  for  a  specific  sum  of  money 
due  from  the  administrator  to  the  estate 
is  conclusive  upon  his  sureties,  the  obliga- 
tion of  the  bond  being  "should  faithfully 
administer  said  estate,  account  for,  pay,  and 
deliver  all  money  and  property  of  said  es- 
tate, and  perform  all  other  things  touching 
said  administration  required  by  law,  or  the 
order  or  decree  of  any  court  having  juris- 
diction." This  obligation  does  not.  arise 
out  of  the  relation  of  principal  and  surety, 
but  springs  from  the  express  stipulation  of 
the  bond.  State  use  of  Griffith  v.  Holt,  27 
Mo.  340,  72  Am.  Dec.  273. 
»^In  an  action  on  an  executor's  bond,  the 
sureties  are  concluded  by  an  order  of  the 
court  to  pay  over  money,  not  because  they 
were  parties  to  the  record,  as  was  theiV 
principal,  with  the  right  to  appeal  or  prose- 
cute a  writ  of  error,  but  beoeiuse,  by  the 
stipulations  of  their  bond,  they  bound  them- 
selves to  the  performance  of  whatever  should 
be  required  of  their  principal  by  the  order 
or  sentence  of  any  court  having  jurisdic- 
tion. Taylor  v.  Hunt,  34  Mo.  205. 
•  Where  an  executor  or  administrator  is 
required  by  the  statute  to  give  a  bond,  with 
8u£Scient  sureties,  on  condition  (1)  to  re- 
turn to  the  judge  a  true  and  perfect  inven- 
tory of  the  estate  of  the  deceased,  upon  oath, 
within  three  months  from  the  date  of  the 
bond;  (2)  to  administer  the  estate  accord- 
ing to  law;  (3)  to  render  an  account  within 
a  year;  and  (4)  to  pay  and  deliver  the  rest 
and  residue  of  the  estate  which  shall  be 
found  remaining  upon  the  account  to  such 
person  or  persons  as  the  judge,  by  his  de- 
cree according  to  law,  shall  limit  and  ap- 
point,— the  sureties  are  concluded  by  the 
decree  on  the  settlement  of  an  executor's  ac- 
count, since  they  by  such  bond  are  privies 
thereto.  Probate  Judge  v.  Sulloway,  68 
N.  H.  511,  49  L.R.A.  347,  73  Am.  St.  Rep. 
619,  44  Atl.  720. 

'^Vhenever  any  order  is  made  by  a  surro- 
gate in  respect  to  the  administration  of  an 
estate  cognizable  by  him,  which  concludes 
the  administrator,  the  sureties  of  the  latter 
are  also  Concluded  by  it,  the  condition  of  the 
bond  being  that  their  principal  "shall  obey 
all  orders  of  the  surrogate  of  the  city  of 
New  York  touching  the  administration  of 
the  estate  committed  to  her."  Baggott  v. 
Boulger,  2  Duer,  160. 

-In  the  absence  of  fraud  or  collusion,  a 
decree  of  a  surrogate  directing  an  adminis- 
trator to  pay  a  debt  is  conclusive  upon  his 
sureties,  under  a  bond  by  which  they  under- 
take that  he  shall  obey  the  orders  of  the 
surrogate  touching  the  administration  of 
the  estate  committed  to  him.  Thayer  v. 
Clark,  4  Abb.  App.  Dec  391,  affirming  48 
Barb.  243. 

1/ A  judgment  against  executors  in  their 
official  capacity,  and  the  return  of  an  exe- 
cution  "no  property  found,"  are  conclusive 
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of  a  devastavit,  not  otny  aguintft  cAe  defead- 
ants  in  the  judgment,  but  also  against  the 
sureties  on  the  bond.  Grimmet  v.  Hender- 
son, 66  Ala.  521.  The  court  said:  "The 
sureties  have,  by  the  execution  of  the  bond, 
assunied  the  office  of  guarantors  for  the 
faithful  performance  of  the  executorial  du- 
ties of  their  principals.  (This  includes  the 
dut^  to  pay  on  demand  all  debts  ascertained 
judicially  to  be  due  by  the  principals  in 
their  capacity  as  executors,  provid^  the 
estate  is  not  declared  to  be  insolvent.)  The 
failure  to  pay  such  judgment  is  a  breach 
of  the  bond,  and  the  sureties,  as  well  as  the 
principals,  are  estopped  from  asserting  any- 
thing to  the  contrary." 

vBut  in  Banks  v.  Speers,  07  Ala.  660,  11 
So.  841,  it  was  said  that  the  statements  in 
the  last-mentioned  case  were  obiter,  the 
court  refusing  to  follow  the  decision  on  this 
point. 

^  distinction  is  taken  as  to  administra- 
tion bonds  founded  upon  the  terms  of  the 
obligation,  as  used  in  Sojith  Carolina  and 
other  states, — those  being  that  the  adminis- 
trator should  account,  meaning  account  be- 
fore the  probate  court, — which  was  held 
equivalent  to  an  obligation  by  the  surety  to 
pay,  such  decree  as  that  court  might  render. 
Pico  V.  Webster,  14  Cal.  202,  73  Am.  Dec. 
647. 

Privity  of  surety. 

/A  judgment  against  an  executor  is  con- 
clusive on  the  sureties  as  to  the  breach  of 
the  bond  an^  the  amount  of  damages,  since 
the  sureties  are  privity  in  contract  to  the 
judgment,  standing  in  the  same  relation 
to  their  principal  as  bail  to  theirs.  Willey 
V.  Paulk,  6  Conn.  74. 

//A  surety  is  concluded  by  a  surrogate's  de- 
cree from  contesting  the  validity  of  a  debt 
upon  which  it  is  founded,  so  long  as  it  re- 
mains unreversed.  Sureties  are  bound  by 
the  decree  of  the  surrogate  in  such  a  case, 
because  by  their  contract  they  have  made 
themselves  privy  to  the  proceedings  against 
their  principal,  and  when  the  principal  is 
concluded,  the  sureties,  in  the  absence  of 
fraud  or  collusion,  are  concluded  also.  Cas- 
onlv.  Jerome,  58  N.  Y.  315. 

toNHien  persons  become  sureties  upon  the 
bond  of  an  administrator,  they  make  them- 
selves privy  to  the  proceedings  against  their 
principal,  and  when  he,  without  fraud  or  col- 
lusion, is  concluded,  they  are  concluded  also. 
Gerould  v.  Wilson,  81  N.  Y.  673,  affirming 
16  Hun,  530. 

-^he  sureties  are  bound  by  a  decree  of 
the  surrogate  requiring  their  principal  to 
pay  to  parties  entitled  a  certain  sum  of 
money.  They  are  bound  because  they  are 
privy  to  the  proceedings  against  their  prin- 
cipal, and  when  the  principal  is  concluded, 
they,  in  the  absence  of  fraud,  are  concluded 
al^.  Harrison  v.  Clark,  87  N.  Y.  572. 
•  In  an  action  on  an  executor's  or  adminis- 
trator's bond,  a  decree  of  final  settlement  is 
conclusive  not  only  upon  the  executor  or 
administrator,  but  also,  in  the  absence  of 
fraud  or  collusion,  upon  the  sureties,  be- 
cause by  their  contract  they  have  made 
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th6iiiseiv«a  privy  to  ttie  proceedings  against 
their  principal,  and  when  the  principal  is 
concluded,  the  sureties  are  concluded  also. 
Bellinger  v.  Thompson,  26  Or.  320,  37  Pac. 
714,  40  Pac.  229. 

^^ut  in  Lipscomb  v.  Postell,  38  Miss.  476, 
77  Am.  Dec.  651,  it  was  held  that  there  is 
no  such  privity  existing  between  an  exec- 
utor and  the  sureties  on  his  official  bond  a? 
to  render  a  judgment  against  the.  executor 
conclusive  against  the  sureties,  in  the  ab- 
sence of  special  language  in  the  bond  by 
which  the  sureties  agree  to  be  so  bound. 

Statutes. 

The  binding  effect  of  a  decree  against  an 
administrator  in  Alabama  is  provided  for 
by  statute,  which  makes  it  the  duty  of  the 
administrator,  imposed  by  his  bond,  to  make 
settlement  of  his  administration.  Hence, 
the  state  of  the  accounts  ascertained  and  de- 
creed against  the  personal  representative 
himself  is  alike  conclusive  on  him  and  his 
sureties,  in  the  absence  of  fraud  and  collu- 
sion.   Martin  v.  Tally,  72  Ala.  23. 

Under  a  statute  providing  that  failure  o.': 
an  administrator  to  pay  over  moneys  to  any 
person  entitled  thereto  shall  be  deemed  to  be 
a  desvastavit,  and  an  action  upon  such  • 
executor's'  or  administrator's  bond,  and 
against  his  or  their  executors,  may  be  forth- 
with instituted  and  maintained,  and  the  fail- 
ure aforesaid  to  pay  such  moneys  or  divi- 
dend shall  be  a  sufficient  breach  to  author- 
ize a  recovery  thereon,  iin  order  of  the  court 
directing  the  payment  of  money  to  an  heir  is 
conclusive  upon  the  administrator's  sureties,, 
since  the  sureties  by  their  bond  so  agree. 
"This,"  said  the  court,  "answers  every  ob-  - 
jection  of  hardship  or  injustice  which  might 
appear  to  exist  b^  holding  him  concluded  by 
a  proceeding  which  he  was  not  notified  to 
defend.  By  enterine  into  the  bond,  he  not 
only  assumed  that  the  administrator  should 
act  with  fidelity  and  discretion  in  the  man- 
agement of  the  estate,  but  he  also  took  the 
responsibility  that  he  should  properly  de- 
fend any  proceeding  against  him  which 
might  be  instituted  in  the  probate  court. 
The  administrator  might'  do  or  omit  a 
thousand  acts  for  which  the  security  would 
be  liable,  but  of  which  he  might  be  entirely 
ignorant^  or  if  known,  he  might  be  unable  to 
control  m  the  least  degree.  The  hardship 
in  the  one  case  is  no  greater  than  in  the 
other.  If  he  was  not  willing  to  take  the 
responsibility  of  the  administrator's  con- 
duct and  discretion  to  that  extent,  he  should 
not  have  become  his  security."  Ralston  v. 
Wood,  15  ni.  159,  58  Am.  Dec.  604. 

A  judgment  against  an  executor  for  an 
amount  found  due  from  him  to  the  estate 
is  by  statute,  in  Hlinois,  made  evidence  of  a 
devastavit,  and  is  condusive  upon  the  sure- 
ties in  an  action  on  the  bond,  except  as  to 
the  question  of  fraud.  Housh  v.  People,  66 
111.  178. 

Under  a  Kentucky  statute  providing  that 
"in  all  suits  against  executors  or  adminis- 
trators, on  their  bonds  or  otherwise,  for  dev- 
astavits,  they  shall  be  at  liberty  to  plead 
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plene  adminiatravit ;  and  under  such  plea 
shall  be  at  liberty  to  show  the  real  amount 
of  assets  which  were  in  their  hands  to  be 
administered  when  the  original  judgment 
was  rendered  against  them,  for  which  sum 
judgment  may  be  rendered,  and  for  no 
more,''  a  judgment  against  an  administra- 
tor by  default  in  an  action  suggesting  a  dev- 
astavit is  not  conclusive  against  the  sure- 
ties in  an  action  on  the  bond.  Fauntleroy 
V.  Lyle,  5  T.  B.  Mon.  266. 

In  New  Hampshire  by  express  provisiops 
of  statute,  as  well  as  by  the  well-settled 
rules  of  law,  a  decree  of  the  orphans'  court 
upon  the  final  settlement  of  executors'  and 
administrators'  accounts  is  conclusive,  and 
cannot  be  questioned  in  an  action  on  the 
bond.  The  Ordinary  v.  Kershaw,  14  N. 
J.  Eq.  627. 

What  cannot  be  relitigated. 

,    Sureties  are  concluded  by  orders  of  the 
probate  court  fixing  the  amount  due  by  an 
administrator.    Stewart  v.  Morrison,  81  Tex. 
396,  26  Am.  St.  Rep.  821,  17  S.  W.  16;  Gray 
V.  MacFarland,  29  Tex.   163. 
*     A  judgment  of  a  county  court  charging  an 
administrator  with   a  certain   sum  is  con- 
.  elusive  against  his  sureties  in  an  action  on 
the  bond.     Holden  v.  Curry,  85  Wis.  504, 
65  N.  W.  965. 
V     The   judicial,  ascertainment  by  the   pro- 
bate court  of  the  amount  of  an  administra- 
.    tor's   indebtedness,   when   not   procured   by 
fraud  or  collusion,  is  conclusive  against  his 
surety.    Jones  v.  Ritter,  66  Ala.  270.  To  the 
same  effect,   McDonald  v.   People,  222   111. 
325,  78  N.  E.  609,  affirming  123  111.  App. 
346. 
^        A  judgment  against  an  administrator  re- 
covered without  fraud  or  collusion  is  conclu- 
sive upon  the  sureties  in  respect  to  all  mat- 
ters of  defense  affecting  "the  amount  diie" 
on  the  claim  upon  which   it  was  founded. 
Bourne  v.  Todd,  63  Me.  427. 

A  decree  of  a  probate  court  determining 
the  sum  due  from  an  administrator  to  the 
estate  on  the  final  accounting  of  the  admin- 
istrator is,  in  the  absence  of  fraud,  conclu- 
sive upon  his  sureties.  Perkins  v.  Scott,  9 
Ohio  C.  C.  207,  6  Ohio  C.  D.  226. 

An  adjudication  by  a  probate  court  on  the 
final  settlement  of  the  administrator's  ac- 
counts, as  to  the  amount  of  the  administra- 
tor's liability,  is  conclusive  evidence  against 
his  sureties  in  an  action  on  the  bond.  George 
V.  Elms,  46  Ark.  260. 

In  an  action  against  sureties  on  an  admin 
istra tor's  bond,  to  recover  the  amount  ad- 
judged to  be  due  the  estate,  the  sureties  can- 
not defend  on  the  grouncl  that  the  probate 
court  erred  in  finding  that  anv  amount  was 
due  from  the  administrator.  Bonner  v.  Gor- 
man, 71  Ark.  480,  77  S.  W.  602. 

An  adjudication  of  a  probate  court  as  to 
the  amount  of  the  liability  of  an  adminis- 
trator for  dower  is  conclusive  against  hia 
sureties  in  an  action  on  the  bond.  Briggs 
V.  Manning,  80  Ark.  304,  97  S.  W.  289. 

In  a  suit  on  a  probate  bond,  founded  on 
the  failure  of  a  trustee  to  pav  over  the 
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assets  remaining  in  his  hands  or  due  from 
him  on  the  settlement  of  his  account  in  the 
probate  court,  it  is  not  competent,  either  for 
the  principal  or  the  sureties,  to  attack  col- 
laterally the  decree  of  the  probate  court  fix- 
ing-the  amaunt  due  on  account.  Re  Glover, 
167  Mass.  280,  45  N.  E.  744. 
» The  sureties  upon  an  administrator's  bond 
are,  in  the  absence  of  fraud,  concluded  by 
the  decree  of  the  probate"  court  duly  ren- 
dered upon  a  final  settlement  and  account- 
ing  by  their  principal,  as  to  the  amount  of 
the  principal's  liability  although  the  sure- 
ties on  the  bond  are  not  parties  to  tHe  ac- 
counting. Greer  v.  McNeal,  11  Okla.  526,  69 
Pac  893. 

^Sureties  upon  a  probate  bond  are,  in  the 
absence  of  fraud  or  collusion,  concluded  by 
the  decree  of  the  probate  court  rendered  up- 
on an  accounting  by  their  principal,  as  to 
the  amount  of  the  principal's  liability;  and 
this  is  the  rule  even  though  the  sureties 
be  not  parties  to  the  accounting.  Meyer 
V.  Barth,  97  Wis.  352,  65  Am,  St.  Rep.  124, 
72  N.  W.  748. 

^A  judgment  of  a  surrogate's  court  find- 
ing that  there  was  a  certain  sum  of  money 
in  the  hands  of  an  administrator  subject 
to  distribution,  which  judgment  is  unre- 
versed, is  conclusive  against  the  adminis- 
trator's sureties,  not  only  as  to  the  amount 
in  his  hands,  but  that  the  same  was  at  that 
time  liable  to  distribution.  Frank  v.  People, 
147  111.  105,  35  N.  E.  530. 

A  judgment  or  order  of  the  court  direct- 
ing an  executor  to  pay  over  a  sum  ascer- 
tained to  be  in  his  hands  on  the  final  settle- 
ment of  the  account,  as  assets  belonging  to 
the  estate,  is  conclusive  upon  him  and  his 
sureties  in  an  action  on  the  bond.  Diz  ▼. 
Morris,  66  Mo.  514. 

The  amount  found  due  from  an  adminis- 
trator or  executor  to  the  estate  on  the 
settlement  of  his  accounts  in  the  probate 
court  is,  in  the  absence  of  fraud  or  collusion, 
binding  not  only  upon  him,  but  also  upon 
his  sureties,  in  an  action  upon  the  adminis- 
tration bond,  unless  an  appeal  has  been 
taken  or  the  judgment  has  been  reversed 
upon  a  proceeding  in  error.  Slagle  v.  Entre- 
kin,  44  Ohio  St.  637,  10  N.  E.  676. 

A  surety  is  estopped  from  controverting 
the  validity  of  a  aecree  establishing  the 
amount  of  debt  to  be  paid  by  the  adminis- 
trator.   Salyer  v.  State,  5  Ind.  202. 

An  administrator's  sureties  in  an  action 
on  the  bond  cannot  inquire  into  the  validity 
of  the  decree  against  their  principal,  in 
the  absence  of  any  claim  that  there  was 
fraud  or  collusion  in  securing  it.  Jenkins  v. 
State,  76  Md.  265,  23  Atl.  608,  790. 

When  a  suit  has  been  brought  on  the 
bond,  neither  the  administrator  nor  his  sure- 
ties can  contest  the  validity  of  the  order  of 
the  court  authorizing  it.  Choate  ▼.  Jacobs, 
136   Mass.  297. 

The  sureties  on  an  administratrix's  bond 
cannot  inquire  into  the  validity  of  a  decree 
sotting  aside  a  deed  and  decreeing  pay- 
ment of  a  certain  sum  to  the  grantor,  wnere 
I  the  decree  is  not  attacked  on  the  ground 
of  fraud  or  collusion,  and  it  is  not  claimed 
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that  there  was  any  error  in  the  ascertain- 
ment of  the  amount  directed  to  be  paid. 
Jenkins  v.  State,  supra. 

A  surety  of  an  administrator  in  an  action 
on  the  bond  cannot  be  heard  to  question  the 
validity  of  a  decree  of  the  probate  court 
settling  the  account  of  his  principal  and 
making  distribution,  on  the  theory  that  the 
probate  court  had  not  due  and  legal  proof 
that  the  proper  notice  thereof  had  been  giv- 
en, where  a  statute  (Code  §  1638)  provides 
that  "the  account  must  not  be  allowed  by 
the  court  until  it  is  first  proved  that  notice 
has  been  given  as  required  by  this  chapter, 
and  the  decree  must  show  that  such  proof 
was  made  to  the  satisfaction  of  the  court, 
and  is  conclusive  evidence  of  the  fact."  Mc- 
Clellan  v.  Downey,  63  Cal.  520. 

In  a  suit  on  an  administration  bond,  the 
regularity  of  the  proceedings  upon  which 
the  ordinary  founded  his  decree  for  a  sum  of 
money  due  by  the  administrator  is  not  open 
to  inquiry  by  the  sureties.  Lyles  v.  Brown, 
Harp.  L.  33. 

When  the  sureties  on  an  administrator's 
bond  agree  that  their  principal  shall  faith- 
fully  execute  his  duty,  and  obey  the  orders 
of  the  surrogate  touching  the  administra- 
tion, they  are  so  far  concluded  by  the  de- 
cree fixing  the  amount  due  from  the  ad- 
ministrator that  they  cannot  impeach  it  for 
errors  or  irregularity  by  an  appeal  on  their 
own  motion,  nor  collaterally,  but  they  have 
the  right  to  impeach  it  for  fraud.  Annett  v. 
Terry,  36  N.  Y.  256. 

A  decree  rendered  on  final  settlement  in 
favor  of  a  distributee  is  conclusive  upon 
both  administrator  and  sureties  as  to  the 
sufficiency  of  assets.  Kyle  v.  Mays,  22  Ala. 
692. 

Where  the  defense  of  insufficiency  of  as- 
sets was  pleaded  and  relied  on  in  the  orig- 
inal action  against  the  administrator,  the 
judgment  there  obtained  is  conclusive 
against  his  sureties  in  an  action  on  the 
bond.  McKim  v.  Haley,  173  Mass.  312,  63 
N.  E.  152. 

Where  the  administrator  is  directed  by 
a  judgment  to  pay  over  a  certain  sum,  the 
sureties,  in  the  absence  of  fraud,  cannot 
inquire  into  the  justice  of  the  claim  upon 
which  it  was  founded.  Tucker  v.  Stewart, 
147  Iowa,  294,  326  N.  W.  J  83. 

A  judgment  or  decree  against  an  executor 
in  favor  of  a  creditor,  payable  out  of  as- 
sets, is  conclusive  evidence  upon  the  execu- 
tor and  his  sureties  as  to  the  existence 
and  justness  of  the  demand.  Crim  v.  Eng- 
land, 46  W.  Va.  480,  76  Am.  St.  Rep.  826, 
33  S.  E.  310. 

A  decree  of  an  orphans'  court  against  an 
administrator  cannot  be  impeached  either 
by  the  administrator  or  his  sureties,  on  the 
(ground  that  the  parties  in  whose  favor  the 
decree  was  rendered  as  distributees  were  not 
distributees,  since  a  judgment  rendered  by 
a  court  of  competent  jurisdiction  is  con- 
clusive upon  the  rights  of  the  parties  as  to 
all  matters  that  were  or  could  have  been 
properly  litigated  in  that  suit.  Lamkin  v. 
Heyer,  29  Ala.  228. 

A  decree  of  the  orphans'  court  which  is 
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conclusive  against  the  administrator  is 
equally  conclusive  against  the  sureties,  both 
as  to  claims  against  the  estate  and  as  to 
assets  in  the  administrator's  hands.  Watts 
v.  Gayle,  20  Ala.  817.  The  rule  is  that  the 
sureties,  in  the  absence  of  fraud,  cannot 
litigate  any  questions  except  those  which 
arise  upon  the  factum  of  the  bond  or  its 
legal  sufficiency. 

A  decree  of  the  probate  court  against  an 
administrator  de  bonis  non  by  virtue  of 
his  office  as  sheriff",  in  the  absence  of  fraud, 
prevents  the  sureties  from  contesting  their 
liability  on  the  ground  that  their  principal 
was  appointed  administrator  in  his  in- 
dividual capacity,  and  gave  bond  with  new 
sureties.    Ragland  v.  Calhoun,  36  Ala.  606. 

The  sureties  of  an  action  on  the  bond 
cannot  raise  the  question  whether  or  not 
the  debt  for  which  the  judgment  was  ren- 
dered against  the  administrator  was  that 
of  the  administrator.  Hobbs  v.  Middleton, 
1  J.  J.  Marsh.  176.  The  court  said  that,  the 
responsibility  of  securities  being  incidental 
and  collateral  to  that  of  the  principal,  a 
judgment  in  favor  of  a  creditor,  against 
the  administrator,  concludes  the  securities 
as  to  the  existence  and  character  of  the 
debt  thus  ascertained,  and  cannot  be  ques- 
tioned or  reviewed  in  a  suit  on  the  official 
bond. 

Where  the  issue  was  made  by  an  executor 
as  to  whether  the  widow  had  accepted  the 
provisions  of  the  will,  it  ^as  held  that  the 
judgment  rendered  thereon  concluded  the 
surety.  Frazer  v.  Frazer,  26  Ky.  L.  Rep. 
473,  76  S.  W.  13. 

A  judgment  having  been  rendered  against 
an  administrator  in  favor  of  a  corporation, 
the  administrator  having  pleaded  the  non- 
existence of  the  corporation,  the  surety  in 
an  action  on  the  bond  cannot  deny  the  legal 
existence  of  the  corporation,  since,  as  to  all 
thoRe  matters  of  defense  going  to  the  merits 
of  the  debt  as  between  the  original  parties, 
the  judgment  against  the  administrator 
must  be  taken  to  be  conclusive  in  a  suit  on 
the  administration  bond,  where  there  has 
not  been  fraud  or  collusion.  Heard  v. 
Lod2:e,  20  Pick.  63,  32  Am.  Dec.  197. 

The  sureties  of  an  administratrix  are 
bound  by  an  order  of  the  surrogate  setting 
aside  a  decree  discharging  her,  and  requir- 
ing her  to  pay  a  certain  sum  of  money  to 
persons  entitled,  although  they  had  re- 
quired the  administratrix,  as  a  c<}ndition 
of  the  signing  of  the  bond,  to  deposit  the 
moneys  of  the  estate  in  their  hands,  and  had 
paid  them  back  after  the  original  decree  dis- 
charging her,  and  although  they  had  no 
notice  of  the  application  to  set  aside  the 
original  decree.  Deobold  v.  Oppermann,  111 
N.  Y.  531,  2  L.R.A.  644,  7  Am.  St..  Rep. 
760,  19  N.  K.  94.  The  court  said  that  the 
sureties  were  privies  of  the  administratrix, 
and  were  precluded  from  questioning  any 
lawful  order  of  the  surrogate  in  a  proceed- 
ing wherein  she  was  a  party. 

In  an  action  for  the  breach  of  an  adminis- 
trator's bond,  evidence  of  matter  relating  to 
the  coiiduct  of  the  administration  prior  to 
the  decree  is  properly  rejected  as  immaterial 
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and  res  judicata.     Mortenson  v.  Bergthold, 
64  Neb.  208,  89  N.  W.  742. 

A  final  decree  of  the  orphans*  court,  reaf- 
firmed on  the  petition  for  relief  presented 
by  the  sureties  of  the  administrator,  and  not 
appealed  from,  is  conclusive  against  the  ad- 
ministrator and  his  sureties  as  to  their  lia- 
bility for  the  proceeds  of  the  sale  of  the  real 
estate  of  the  testator,  and  they  cannot,  in 
an  action  on  the  bond,  defend  on  the  ground- 
that  the  real  estate  was  sold  prior  to  the 
period  designated  by  the  will.  Hartzell  v. 
Com.  42  Pa.  453. 

The  decree  is  conclusive  that  the  adminis- 
trator has  failed  fully  to  account,  although 
not  that  he  is  in  default  in  any  other  par- 
ticular, and  as  to  the  amount  set  out  in  the 
decree.    Norton  v.  Wallace,  2  Rich.  L.  460. 

In  the  absence  of  fraud  or  collusion,  an 
administrator's  sureties  cannot  impeach  a 
judgment  against  the  administrator  for  a 
debt  of  the  intestate,  on  the  ground  that  be- 
fore it  was  recovered,  the  debt  had  been 
paid  by  the  administrator.  Boyd  v.  Cald- 
well, 4  Rich.  L.  117. 

Neither  an  administratrix  nor  her  sure- 
ties can  dispute  a  verdict  which  finds  that 
she  did  not  administer  the  whole  assets,  and 
it  is  no  excuse  that  the  verdict  was  without 
defense  on  her  part.  Greenside  t.  Benson, 
3  Atk.  248. 

What  .sureties  may  litigate. 

A  decree  against  an  administrator  on  the 
official  settlement  of  his  account  is  not  con 
elusive  upon  his  sureties  as  to  the  factum 
of  the  bond  and  the  sureties'  liability  upon 
it.    Martin  v.  Tally,  72  Ala.  23. 

In  an  action  on  an  administrator's  bond 
after  a  decree  of  the  probate  court  direct- 
ing him  to  pay  over  a  sum  adjudged  to  re- 
main in  his  hands,  the  sureties  mav  show 
in  defense  either  that  the  bond  was  not 
made,  or  that  the  decree  was  not  made;  or, 
if  made,  that  the  same  has  been  obeyed;  or 
that  the  same  was  obtained  by  fraud  or  col- 
lusion ;  but  they  cannot  show  that  the  court 
has  erred  in  making  the  decree,  or  that  no 
assets  ever  came  into  the  possession  of  the 
administrator,  although  the  court  has  so 
found  and  adjudged.  If  any  error  has  been 
committed  a  remedy  is  afforded  by  appeal.- 
Until  the  order  or  decree  is  reversed,  it  is 
equally  conclusive  upon  the  administrator 
and  his  sureties.  Irwin  v.  Backus,  25  Cal. 
214,  85  Am.  Dec.  ]25. 

The  recovery  of  a  judgment  against  a 
personal  representative,  on  a  debt  of  his  tes- 
tator or  intestate,  is  not  conclusive  upon  the 
representative's  sureties,  that  there  were 
sufficient  assets  of  the  estate  to  pay  the 
liability  thus  ascertained.  Banks  v.  Speers. 
97  Ala.  560,  11  So.  841. 

In  holding  that  the  surety  is  not  pre- 
cluded by  a  judgment  against  the  executor, 
from  showing  deficiency  of  assets,  the  court, 
in  Hayes  v.  Seaver,  7  Me.  237,  said:  "It 
is  clear  that  the  executors  suffered  a  judg- 
ment to  be  rendered  against  them  which 
they  might  have  successfully  resisted;  and 
inasmuch  as  the  defendant,  their  surety,  was 
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not  a  party,  he  ought  not  to  be  barred  by 
that  judgment  thus  negligently  or  collusive- 
ly  Buffered  by  his  principals,  even  were  it 
de  bonis  propriis,  but  may  now  be  permitted 
to  avail  himself  of  the  same  matter  in  his 
defense  which  they  might  have  ur|;ed  against 
the  original  suit  or  the  scire  facias  '' 

The  surety  of  an  administrator's  bond  is 
not  estopped  by'  reason  of  »  judgment 
against  his  principal,  from  denying  his  lia- 
bility for  the  proceeds  of  land  sold  under  a 
iudgment  or  decree,  although  he  may  have 
been  a  party  to  the  action  and  have  excepted 
to  the  report,  no  judgment  having  been  ren- 
dered against  him  or  sought  in  that  action. 
Stuart  V.  Hathaway,  4  Ky.  L.  Rep.  438. 

A  judgment  against  an  administrator  is 
not  conclusive  against  his  surety  as  to  the 
persons  entitled  to  surplus  assets,  even 
though  it  be  conclusive  as  to  the  amount. 
Helm  v.  Donnelly,  6  Ky.  L.  Rep.  517. 

The  sureties  are  not  concluded  by  a  judg- 
ment against  the  administrator,  from  show- 
ing that,  prior  to  the  commencement  of  the 
action  in  which  the  judgment  was  rendered, 
the  administrator's  authority  had  become 
extinguished.    Bourne  v.  Todd,  63  Me.  427. 

If  an  administrator  fails  to  plead  the 
statute  of  limitations,  a  judgment  against 
him  does  not  preclude  his  surety  from  set- 
ting up  that  defense,  not  being  a  party  to 
the  suit  against  his  principal,  and  having 
no  opportunity  to  avail  himself  of  the  de- 
fense which  the  statute  intended  for  his 
benefit.  Dawes  v.  Shed,  15  Mass.  6,  8  Am. 
Dec.  80. 

A  surrogate  court  decree  against  the  ad- 
ministrator does  not  conclude  his  sureties 
on  the  question  of  jurisdiction.  Browning 
V.  Vanderhoven,  4  Abb.  N.  C.  166. 

A  judgment  of  the  court  may  be  looked 
Into  by  the  sureties  on  an  administrator's 
bond,  m  order  to  see  that  it  was  rendered 
against  the  principal.  Shelton  v.  Cureton, 
3  M'Cord,  L.  412. 

A  judgment  at  law  against  an  adminis- 
trator de  bonis  tesiaioris,  on  a  contract 
originating  with  himself,  though  for  the 
benefit  of  the  estate,  will  not  estop  his  sure- 
ties in  a  subsequent  suit  in  equity  from 
charging  him  with  the  payment  of  such 
judgment.  Thompson  ▼.  Mann,  65  W.  Va. 
648,  22  L.R.A.(N.S.)  1094,  131  Am.  St  Rep. 
987,  64  S.  E.  920. 

An  absolute  judgment  against  an  adminis- 
trator is  not  conclusive  that  he  had  assets 
with  which  to  discharge  a  demand,  where 
fraud  is  alleged  against  the  administrator 
and  heirs.  Griffin  v.  Inferior  Ci.  Justices, 
22  Ga.  590. 


Judgment  not  conclusive. 

It  is  the  rule  in  some  jurisdictions  that 
a  verdict  or  judgment  against  an  adminis- 
trator is  not  conclusive  against  his  sureties. 
Henrico  Justices  ex  rel.  Craddock  v.  Turner, 
6  Leigh,  116. 

An  administrators  sureties  are  not  eon- 
eluded  by  the  decree  on  the  settlement  of 
the    estate    adjudging   the    amount    in    his 
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hands  for  distribution.  Gambill  ▼.  Camp- 
bell, 12  Heisk.  737. 

To  bind  a  surety  of  an  administrator  by 
a  judgment  ascertaining  a  balance  in  his 
principal's  hands,  it  must  appear  that  he 
was  a  party  to  the  action.  Creutz  t.  Arts- 
man,  8  Ky.  L.  Rep.  422. 

A  judgment  against  an  administrator  is 
not  conclusive  against  his  surety,  not  a  par- 
ty thereto,  in  an  action  on  the  bond.  Canal 
Sl  Bkg.  Co.  T.  Brown,  4  La.  Ann.  546. 

A  surety  not  a  party  to  the  proceedings 
against  his  administrator  is  not  concluded 
by  the  decree  against  the  latter  for  a  de- 
vastavit, but  may  show  that  his  principal, 
having  received  nothing,  should  have  been 
amenable  for  nothing.  The  Ordinary  v. 
Carlile,  1  McMull.  L.  100. 

In  the  absence  of  special  arrangements, 
a  judgment  or  award  against  a  principal 
debtor  is  not  binding  on  a  surety,  and  is  not 
evidence  against  him  in  an  action  in  which 
he  is  sued  bv  the  creditor,  the  judgment  be- 
ing as  to  the  surety  rea  inter  cUioa  acta. 
Zimmerman  v.  Kemp,  30  Ont.  Rep.  4^5. 

There  is  nothing  in  the  nature  of  the  ob- 
ligation of  a  surety  on  an  administration 
bond  to  take  the  case  out  of  the  general  rule. 
Ibid. 

The  contract  of  the  surety  being  that 
the  executor  "shall  well  and  truly  pay  over 
and  deliver  the  legacies,"  etc.,  "so  far  as 
the  law  will  charge  him,"  he  is  not  con- 
cluded by  a  Judgment  against  his  principal. 
The  contract  will  be  strictly  construed. 
Lipscomb  v.  Postell,  38  Miss.  476,  77  Am. 
Dec.  651. 

A  surety  is  not  concluded  as  to  the 
amount  due  a  distributee  from  an  admin- 
istrator, by  a  recovery  in  a  suit  against  th^ 
latter.    Kaminer  v.  Hope,  9  S.  C.  253. 

In  an  action  against  an  executor's  sure- 
ties, an  account  upon  which  a  decree 
against  the  executor  was  rendered  is  not 
conclusive  against  the  sureties,  who  have 
the  right  to  surcharge  it,  or  to  demand  a 
new  one.    Hobson  v.  Yancey,  2  Gratt.  73. 

But  the  fact  that  the  decree  was  de 
honia  ieatatoriaf  and  not  de  honia  propriia, 
is  a  matter  which. cannot  avail  the  sureties. 
Franklin  v.  Depriest,  13  Gratt.  257. 

The  record  of  a  recovery  by  a  creditor  of 
the  estate  against  the  administrator  is  not 
prima  facie  evidence  in  a  suit  by  a  cred- 
itor against  the  administrator's  sureties. 
Chairman  of  Mecklenburg  County  Ct.  y. 
Clark,  11  N.  C.   (4  Hawks.)   43. 

Where  a  surrogate's  decree  is  defective 
through  failure  of  service  of  citation  upon, 
and  failure  of  appearance  of,  necessary  par- 
ties, it  is  not  binding  upon  the  sureties,  al- 
though jurisdiction  was  obtained  as  to  the 
principal;  and  it  is  immaterial  that  the 
parties  omitted  to  join  in  an  action  on  the 
bond.  Keegan  v.  Smith,  20  Misc.  305,  45 
N.  Y.  Supp.  663. 

And  where  a  statute  makes  the  sureties 
necessary  parties  to  a  voluntary  accounting, 
a  decree  of  judicial  settlement  of  an  admin- 
istrator's account  is  not  binding  on  the 
sureties  who  were  not  cited  and  who  did 
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not  appear.  Cookman  v.  Stoddard,  132  App. 
Div.  485,  116  N.  Y.  Supp.  901. 

In  an  action  of  debt  upon  an  adminis- 
trator's bond  suggesting  a  devastavit,  the 
surety  is  not  concluded  by  the  omission  of 
the  administrator  to  defend  the  action 
against  him  by  pleading  and  proving  that 
he  had  fully  administered,  under  a  statute 
providing  that  "no  security  for  an  executor 
or  administrator  shall  be  chargeable  be- 
yond the  assets  of  the  testator  or  intestate, 
on  account  of  any  omission  or  mistake  in 
pleading  of  the  executor  or  administrator." 
Williams  v.  Hinkle,  15  Ala.  713. 

If  the  executor  neglect  to  make  the  de- 
fense of  the  insolvency  of  the  estate,  such 
defense  is  nevertheless  open  to  the  sureties. 
Burgess  v.  Young,  97  Me.  386,  54  Atl.  910. 

But  it  has  been  held  that  the  mere  fact 
that  an  administrator  omitted  to  prefer 
charges  against  an  estate  which  he  might 
have  made  will  not  authorize  his  surety  to 
go  into  chancery  for  a  resettlement,  al- 
thousfh  the  administrator  may  be  insolvent. 
Williamson  v.  Howell,  4  Ala.  693. 

Prima  facie  evidence. 

In  some  jurisdictions  the  rule  is  that  a 
judgment  against  an  administrator  is  prima 
facie  evidence  against  his  sureties,  but  not 
conclusive  against  them.  Bennett  v.  Gra- 
ham, 71  Ga.  211.  • 

A  decree  against  an  administrator  in  an 
action  on  his  bond  is  at  least  prima  facie 
evidence  of  the  sum  due,  and  when  the 
legality  of  the  decree  is  not  contested,  and 
no  claim  is  made  that  it  was. obtained  by 
fraud  or  that  the  amount  decreed  was  not 
due,  it  is  conclusive.  Lyles  v.  Caldwell,  3 
M'Cord,  L.  225. 

A  judgment  against  an  administrator  fix- 
ing the  amount  of  assets  in  his  hands  unac- 
counted for  is  prima  facie  evidence  against 
his  sureties,  who  can  impeach  it  only  by 
proof  of  collusion  or  mistake.  O'Connor  v. 
State,  18  Ohio,  225. 

In  a  suit  against  a  surety  on  an  execu- 
tor's bond,  the  judgment  or  decree  of  the 
probate  court  is  only  prima  facie  evidence 
against  him.    Lipscomb  v.  Postell,  supra. 

A  decree  against  an  admininstrator  is 
only  prima  facie  evidence  agajnst  his  sure- 
ties.   The  Ordinary  v.  Condy,  2  Hill,  L.  313. 

A  decree  in  equity  against  the  principal 
is  only  prima  facie  binding  upon  the  si^re- 
ties.    Dunagan  v.  Dunagan,  38  Ga.  554. 

A  decree  of  settlement  of  an  adminis- 
trator's account  is  only  prima  facie  evi- 
dence against  his  sureties.  To  render  the 
judgment  conclusive,  the  surety  must  have 
been  a  party  and  have  had  an  opportunity 
of  being  heard.  Todd  v.  Lewis,  2  Handy 
(Ohio)  280.  The  court  said:  "We  do  not 
suppose  that  sureties  to  the  bond  of  an 
administrator  are  necessary  or  ^oper  par- 
ties to  the  settlement  of  accounts  made  by 
him  with  the  probate  court.  Tie  Effect  of 
any  proper  defense  in  such  a  cas^'  would  be 
to  increase  the  balance  against  the  admin- 
istrator,— the     interest     of     the     sureties 
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would  be  that  it  should  be  diminished. 
When  an  administrator  offers  for  settlement 
an  account  showing  a  balance  in  his  hands^ 
a  defense  interposed  by  his  surety  that  there 
was  no  such  balance  would  present  a  novel 
issue  to  a  probate  court.  It  will  probably 
be  found  the  better  practice  not  to  com- 
plicate the  settlement  by  any  such  issue, 
leaving  the  surety,  when  any  proceeding  is 
instituted  against  him,  to  show,  if  he  can, 
that  there  was  error  or  fraud  in  the  set- 
tlement. This  course  will  generally  be 
found  to  be  the  most  just  and  convenient." 

A  judgment  or  decree  against  an  admin- 
istrator is  at  least  prima  facie  evidence 
against  the  surety  in  an  action  on  the  bond, 
and  the  surety  cannot  contend  that  he  is 
not  bound  by  the  decree  against  his  prin- 
cipal, if  he  has  made  no  effort  to  attack  it. 
American  Bonding  &  T.  Co.  v.  United 
States,  23  App.  D.  C.  535. 

A  -judgment  against  an  executor  is  re- 
ceivable against  the  surety  as  prima  facie 
evidence  of  the  amount  due  from  the  execu- 
tor, subject  to  be  inquired  into  and  cor- 
rected on  proper  allegation  and  by  legal 
evidence.  Verret  ▼.  Bel  anger,  6  La.  Ann. 
109. 

A  judgment  against  the  principal  debtor 
is  prima  facie  proof  of  the  amount  for 
which  the  surety  on  the  administrator's 
bond  is  liable,  and  until  rebutted  by  suifi- 
•cient  evidence  no  other  proof  is  required. 
Furguson  v.  Glaze,  12  La.  Ann.  667. 

The  plaintiff  in  an  action  on  an  adminis- 
trator's bond  makes  out  a  prima  facie  case 
by  the  production  of  the  judgment  in  his 
favor  against  the  administrator,  together 
with  the  execution  and  the  officer's  return 
thereon.    Bourne  t.  Todd,  63  Me.  427. 

In  Norton  v.  Wallace,  2  Rich.  L.  460,  it 
is  said  that  it  certainly  was  in  the  begin- 
ning stretching  legal  principles  as  far  as 
they  would  bear,  to  hold  that  it  was  only 
prima  facie  evidence;  for  the  general  rule 
is  invariable  that  ''until  the  judgment  of  a 
court  of  competent  jurisdiction,  upon  the 
same  matter,  is  reversed  in  a  course  of 
regular  proceedings  on  it,  a  resort  to  any 
other  trinunal,  or  to  the  same  tribunal,  for 
its  judgment  on  the  same  controvprsy,  ie 
inadmissible." 

A  judgment  against  an  administrator  in 
an  action  in  which  the  sureties  are  not  par- 
ties is  only  prima  facie  evidence  against 
them.     Barksdale  v.  Butler,  6  Lea,  450. 

A  judgment  in  favor  of  a  creditor  and  a 
distributee  in  a  garnishment  proceeding, 
when  conclusive  upon  the  administrator,  is 

Srima  facie  binding  upon  his  sureties. 
irown  v.  Wiley,  107  Cla.  85,  32  S.  E.  905. 
A  judgment  against  an  administrator  is 
prima  facie  evidence  in  a  suit  against  his 
sureties,  that  there  are  assets  in  the  ad- 
ministrator's hands  sufficient  to  discharge 
the  judgment.  Bird  v.  Mitchell,  101  Ga.  46. 
28  S.  E.  674. 

A  judgment  against  an  administrator  is 
prima  facie  evidence  merely  against  his 
sureties  as  to  the  sufficiency  of  assets  to 
pay  debts.  Gibson  v.  Robinson,  90  Ga.  756, 
35  Am.  St.  Rep.  250,  16  S.  E.  969. 
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A  judgment  against  an  administrator  who 
was  also  guardian  for  the  heirs,  for  the 
amount  due  to  the  widow,  in  which  it  was 
incidentally  declared  that  a  certain  sum  re- 
mained in  the  hands  of  the  administrator 
for  distribution,  was  held  only  prima  facie 
evidence  against  the  sureties  on  the  guard- 
ian's bond,  who  were  not  parties  thereto. 
Com.  ex  rel.  Bracken  v.  Bracken,  17  Ky.  L. 
Rep.  785,  32  S.  W.  609. 

In  an  action  against  the  sureties  on  an 
administrator's  bond,  a  judgment  previously 
obtained  against  the  administrator  is  ad- 
missible in  evidence,  but  it  is  not  conclusive 
as  against  the  sureties,  with  respect  either 
to  the  fact  or  the  extent  of  the  breach  by 
the  administrator  of  the  obligation  of  the 
bond,  since  to  hold  them  bound  thereby 
would  be  to  hold  that  they  may  be  con- 
demned without  being  heard.  Wiemann  v. 
Mainegra,  132  La.  305,  36  So.  358. 

Although  the  judgment  against  the  ad- 
ministrator is  evidence  against  him  of  a 
debt  due  by  the  intestate,  and  is  evidence 
also  of  assets  in  his  hands  to  discharge  it, 
and  although  it  is  also  evidence  of  the  debt 
due  as  far  as  relates  to  his  securities,  yet 
it  is  not  evidence  against  them  that  he  has 
assets  to  discharge  it,  so  as  thereby  to  sub- 
ject them  to  the  payment  of  the  debt  in 
case  nulla  bona  is  returned  on  an  execution 
against  the  administrator.  Chairman  of 
Washington  County  Ct.  v.  Harramond,  11 
N.  C.  (4  Hawks)  341.  The  court  said 
that  whether  tlie  administrator  has  wasted 
the  assets  or  not  is  an  inquiry  in  which  the 
securities  are  interested,  and  the  judgment 
ought  not  to  be  introduced  as  evidence  of 
the  affirmation,  because  they  are  neither 
parties  or  privies  to  that  judgment. 

An  equity  decree  against  an  adminis- 
trator is  only  prima  facie  evidence  against 
a  surety  in  an  action  on  the  bond,  and  he 
may  impugn  the  decree  so  far  as  to  permit 
him  to  introduce  evidence  to  show  that  his 
principal  was  charged  with  a  larger  number 
of  working  hands  than  he  had  control  of 
in  his  fiduciary  capacity.  Norton  v.  Wal- 
lace, 1  Rich.  L.  607. 

Tlie  recovery  of  a  judgment  or  decree 
a^inst  the  principal  on  a  bond,  although 
the  sureties  were  not  parties  to  the  suit, 
is  prima  facie  binding  upon  them.  They 
can  relieve  themselves  of  such  binding  effect 
of  the  recovery  against  the  principal  only 
by  showing  that  the  amount  recovered  was 
in  excess  of  the  amount  which  the  plaintiff 
in  the  judgment  or  decree  was  entitled  to 
recover,  or  that  he  was  not  entitled  to  re- 
cover at  all.  Jenkins  v.  State,  76  Md.  255, 
23  Atl.  608,  790. 

Under  a  statute  providing  that  no  execu- 
tor or  surety  shall  be  chargeable  beyond  as- 
sets by  reason  of  any  omission  or  mistake 
in  pleading,  and  that  the  surety  may  offer 
any  defense  admissible  in  an  action  against 
tlie  executor  suggesting  a  devastayit,  a  de- 
cree against  an  executor  finding  a  sum  of 
money  in  his  hands  from  assets  is  prima 
facie  evidence  against  the  sureties  on  his 
bond.  Crim  v.  England,  46  W.  Va.  480,  71 
Am.  St.  Rep.  826,  33  S.  E.  310. 
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Deceased  representative  of  principal. 

A  decree  against  the  personal  representa- 
tive of  a  deceased  administrator  is  not  bind- 
ing upon  or  evidence  against  his  sureties. 
Stallworth  v.  Farnham,  64  Ala.  259.  The 
court  said  that  it  is  a  judgment  or  decree 
against  their  principal,  for  whose  acts  they 
have  agreed  to  be  liable,  rendered  against 
him  in  his  representative  capacity,  that  is 
evidence  against  and  binding  on  them,  and 
the  foundation  of  an  action  at  law  against 
them;  and  not  a  judgment  or  decree  against 
the  personal  representative  of  the  principal, 
for  whose  diligence  and  good  faith  they 
have  not  consented  to  be  answerable.  To 
the  same  effect,  Means  v.  Hicks,  65  Ala. 
241. 

In  the  absence  of  fraud  or  collusion,  a 
surety  is  bound  by  a  judgment  or  decree 
rendered  against  his  principal  in  the  course 
of  his  administration,  as  he  is  bound  by 
such  acts  as  his  principal  is  required  oy 
law  to  perform,  but  the  surety  is  not  bound 
by  any  judgment  or  decree  against  or  acts 
done  by  the  personal  representative  of  his 
principal,  for  whose  fidelity  he  has  not 
promised  to  answer.  Street  v.  Henry,  124 
Ala.  163,  27  So.  411. 

An  adm/nistratrix  of  a  deceased  execu- 
tor and  testamentary  trustee  cannot  volun- 
tarily account  for  a  devastavit  of  the  lat- 
ter, so  as  to  conclude  the  sureties  on  the 
bond.  Re  Williams,  26  Misc.  636,  30  N.  Y. 
Civ.  Proc.  Rep.  76,  57  N.  Y.  Supp.  943. 

Probate  court  settlement  of  a  deceased 
administrator's  accounts,  made  before  the 
appointment  of  an  administrator  of  the  de- 
ceased administrator,  is  ^ot  binding  upon 
the  sureties,  neither  the  principal  nor  the 
administrator  being  legally  before  the  court 
at  the  time  of  the  settlement  State  v. 
Drake,  52  Ark.  350,  12  S.  W.  706. 

Judgments  on  settlements  and  liabilities. 

In  an  Alabama  case  it  is  said,  upon 
the  question  of  the  conclusiveness  of  a 
judgment  against  an  executor  or  admin- 
istrator upon  his  sureties,  that  "a  distinc- 
tion was  taken"  in  the  Alabama  courts, 
"at  an  early  day,  between  decrees  rendered 
against  the  representative  in  the  orphans' 
or  probate  court  on  settlements  made  there- 
in, and  judgments  rendered  against  him  on 
debts  or  liabilities  of  his  testator  or  intes- 
tate. In  cases  falling  within  .the  first  class 
— decrees  on  settlements  in  the  probate 
court — it  has  been  uniformly  ruled  that  the 
sureties  were  bound  and  concluded  by  the 
decree  rendered  precisely  and  to  same  ex- 
tent as  their  principal  was  bound.  .  .  . 
One  reason  given  for  this  ruling,  and  a  very 
strong  one,  was  and  is  that  in  settlements 
in  the  probate  court,"  the  receipt  of  assets 
by  the  representative,  the  amount  received, 
and  the  surplus  after  allowing  all  proper 
disbursements,  are  the  very  questions  con- 
sidered and  passed  upon.  They  constitute 
the  basis  of  the  decree.  And  the  form  of 
the  decree  is  another  reason.  It  is  not  that 
the  sum  be  levied  and  collected  of  the  prop- 
ertv  and  the  effects  of  the  testator  or  in- 
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testate  in  his  hands  to  be  administered.  It 
is  that  he  pay  the  amount  decreed;  for  the 
presumption  is  that  he  has  converted  the 
assets  into  money.  In  suits  against  the 
personal  representative  to  enforce  a  debt 
or  liability  of  his  testator  or  intestate,  the 
issue  is  different.  The  question  in  such  cas^ 
is  the  decedent's  liability  vel  non;  and  thq 
inquiry  of  assets  in  the  representative's! 
hands  is  not  one  of  the  issues  presented. 
The  recovery  is  not  against  the  adminis- 
trator personally,  but  to  be  levied  of  the 
goods  and  chattels  of  the  decedent  in  his 
hands  to  be  administered.  Hence,  in  all 
our  early  decisions  it  was  .held  that  such 
recovery  did  not  conclude  or  estop  the  sure- 
ties from  denving  that  the  administrator 
had  come  into  possession  of  assets  with 
which  to  discharge  the  indebtedness." 
Banks  v.  Speers,  97  Ala.  560,  11  So.  841. 

A  judgment  against  a  personal  repre- 
sentative to  enforce  a  debt  or  liability  of 
his  intestate  is  not  binding  on  the  sureties 
on  his  bond,  so  as  to  preclude  or  estop  them 
from  denying  that  the  administrator  had 
come  into  the  possession  of  assets  with 
which  to  discharge  the  indebtedness.  Wood- 
all  V.  Wright,  142  Ala.  205,  37  So.  846. 

o.  Of  guardtana. 

It  is  generally  held  that  a  judgment 
against  a  guardian  is  conclusive  not  only 
as  against  him,  but  as  against  the  sureties 
in  an  action  on  the  bond.  Deegan  v.  Deegan, 
22  Nev.  185,  58  Am.  St.  Rep.  742,  37  Pac. 
360. 

A  probate  court  judgment  against  a  guard- 
ian is  conclusive  against  the  sureties  up- 
on his  official  bond;  whatever  binds  and 
concludes  the  guardian  equally  binds  and 
concludes  the  sureties.  Brodrib  v.  Brodrib, 
66  Gal.  563. 

An  order  of  the  probate  court  entered 
against  a  guardian,  finding  the  amount  of 
money  in  his  hands  upon  the  settlement  of 
his  accounts,  and  the  amount  due  to  per- 
sons lawfully  entitled,  is  conclusive  upon 
his  sureties.  Jacobson  v.  Anderson,  72 
Minn.  426,  75  N.  W.  607. 

A  judgment  of  a  probate  court  having 
jurisdiction  of  the  matter  fixing  the  amount 
due  by  a  guardian  is  conclusive  both  against 
the  guardian  and  his  sureties.  Bopp  v. 
Hansford,  18  Tex.  Civ.  App.  340,  45  ^.  W. 
744. 

Fraud  or  collusion  not  being  asserted,  an 
adjudication  of  the  amount  due  the  ward 
from  the  guardian  is  conclusive  on  his  sure- 
ties. Chase  v.  Wright,  110  Iowa,  555,  90 
N.  W.  357. 

A  judgment  of  a  court  of  competent  juris- 
diction against  a  guardian  for  an  amount 
due  his  ward,  affirmed  by  consent  upon  ap- 
peal, is  conclusive  in  an  action  on  the 
bond.    McClearv  v.  Menke,  109  111.  294. 

A  surrogate's  decree  determining  the 
amount  due  from  a  guardian  is  conclu- 
.^ive  upon  his  sureties.  Eherle  v.  Schil- 
ling, 32  Misc.  105,  65  N.  Y.  Supp.  728. 

An  order  of  the  county  court  requiring  a 
guardian  to  pay   over  a  sum  of  money  in 
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his  hands  is  conclusive  upon  the  guardian 
and  his  security,  except  for  fraud  or  mis- 
take, as  to  the  amount  then  actually  in 
the  hands  of  the  guardian.  Gillett  v. 
Wiley,  126  111.  310,  9  Am.  St.  Rep.  587,  19 
N.  E.  287. 

The  settlement  of  a  guardian's  account  is 
conclusive  upon  the  sureties.  Altman  v. 
Hofeller,  162  N.  Y.  498,  46  N.  E.  961. 

The  settlement  of  a  guardian's  accounts 
and  his  discharge  by  the  court  cannot  be 
attacked  in  a  suit  on  the  bond.  State  ex 
rel.  Favorite  v.  Slauter,  80  Ind.  697. 

A  judgment  against  a  guardian  on  final 
settlement,  directing  the  payment  of  a  sum 
of  money  to  his  ward,  is  conclusive  upon 
his  sureties.  State  ex  rel.  Yeoman  v.  Hos- 
haw,  86  Mo.  193. 

The  surely  of  th«  committee  of  a  lunatic 
is  concluded  by  the  judicial  settlement  of 
the  committee's  account.  Com.  use  of 
Todd  V.  Rhoads,  37  Pa.  60. 

A  surrogate's  decree  in  an  accounting  pro- 
ceeding against  the  administrator  of  a  de- 
ceased guardian  is  binding  upon  the  sure- 
ties on  the  guardian's  bond,  although  they 
were  not  parties  thereto.  Van  Zandt  v. 
Grant,  67  App.  Div.  70,  73  N.  Y.  Supp.  600, 
affirmed  in  176  N.  Y.  150,  67  N.  E.  221; 
Hornung  v.  Schramm,  22  Tex.  Civ.  App. 
327,  64  S.  W.  615. 

The  order  and  determination  of  the  pro- 
bate court  as  to  the  amount  due  from  a 
guardian  to  his  ward,  made  after  due  no- 
tice to  the  guardian,  is  final  and  conclusive 
upon  the  sureties  on  the  guardian's  bond 
in  an  action  against  them  thereon.  Cross 
V.  White,  80  Minn.  413,  81  Am.  St.  Rep. 
267,  83  N.  W.  393. 

A  final  settlement  of  the  accounts  of  a 
guardian,  made  in  the  orphans'  court,  show- 
ing the  amount  of  his  indebtedness  to  his 
wards  is  conclusive  alike  on  the  guardian 
and  his  securities,  although  the  sureties  had 
no  notice  of  the  proceedings  in  the  orphans' 
court,  and  were  not  present  and  did  not 
give  their  consent  to  the  rendition  of  the 
judgment  against  them,  unless  the  securities 
can  impeach  it  for  fraud.  Chilton  v.  Parks, 
15  Ala.  671. 

A  judgment  of  the  court  establishing  the 
amount  of  a  guardian's  indebtedness,  and 
ordering  him  to  pay  the  sum  over  immedi- 
ately to  his  successor,  is  conclusive  upon 
his  sureties  without  notice  to  them.  Bot- 
kin  V.  Kleinschmidt,  21  Mont.  1,  69  Am. 
St.  Rep.  641,  52  Pac.  563. 

It  is  not  necessary  to  bring  a  guardian's 
sureties  before  the  county  court  by  citation, 
in  order  to  make  a  decree  of  that  court  on 
final  settlement  of  the  guardian's  account 
conclusive  against  the  sureties  as  to  the 
amount  due  from  their  principal.  Fahey  v. 
Boulmay,  24  Tex.  Civ.  App.  279,  59  S.  W. 
300. 

Where  there  is  a  final  settlement  of  the 
guardian's  accounts  upon  due  notice  and 
final  judgment  rendered,  which  may  be  en- 
forced by  attachment  or  action  on  the  bond, 
the  guardian's  sureties  are  concluded  there- 
by, the  condition  of  the  bond  being  for  the 
faithful  discharge  of  the  guardian's  duties 
40  L.R.A.(N.S.) 


according  to  law.  State  ex  rel.  Hyslop  ▼. 
Bilby,  50  Mo.  App.  162. 

An  order  of  the  probate  court  settling 
the  guardian's  final  account  is  conclusive 
upon  his  sureties,  although  they  had  no  no- 
tice thereof.  Rice  v.  Wilson,  129  Mich.  620, 
89  N.  W.  336.  The  court  said :  "The  bonds 
of  executors,  administrators,  and  guardians 
are  placed  by  the  courts  upon  a  different 
basis  from  those  given  by  sheriffs,  treas- 
urers, etc,  for  the  performance  of  their 
duties.  The  distinction  is  probably  based 
upon  the  theory  that  the  former  are  in- 
trusted  with  estates  which  are  under  the 
control  of  the  courts;  that  they  must  ren- 
der accounts  to  such  courts,  and  have  them 
determined  and  the  amount  fixed  before  suit 
upon  the  bond.  One  of  the  conditions  of  the 
bonds  is  that  they  shall  render  accounts, 
and,  if  such  guardians,  etc.,  do  not  pay  the 
judgments  found  a^inst  them  by  the  court, 
the  sureties  will.  These  bonds  stand  on  the 
same  basis  as  do  bail  and  appeal  bonds  in 
suits  at  law.  In  each  case  there  must  be  a 
judgment  against  the  principal  before  the 
bail  can  be  sued.  Not  so,  however,  with 
bonds  of  sheriffs,  treasurers,  etc.  It  is  no 
condition  of  their  bonds  to  pay  any  judg- 
ment that  courts  may  render  against  them. 
The  universal  method  pursued  is  to  sue  the 
principal  and  sureties  in  the  same  suit." 

It  has  been  said  that  the  decree  against 
the  guardian  is  conclusive  on  the  sureties, 
because  they  are  privies  in  contract.  For 
the  faithful  performance  of  all  the.  duties 
required  of  tne  guardian  by  law,  they  are 
bound  by  the  terms  of  the  bond ;  and  a  full 
settlement  of  his  guardianship  in  the  court 
of  probate  or  the  court  of  chancery,  as  the 
ward  may  elect  the  one  or  the  other  forum, 
is  the  duty  enjoined  upon  him  by  the  law. 
The  decree  rendered  against  him  is  in  the 
nature  of  a  judicial  admission  made  by 
him;  is  an  act  done  in  the  performance  of 
his  trust  and  duty,  and  for  this  reiison  is 
binding  and  conclusive  on  the  sureties;  and 
not  upon  the  theory  that  they  are  parties 
to  the  record,  directly  or  indirectly.  Hailey 
V.  Boyd,  64  Ala.  399. 

A  guardian's  sureties  are  bound  by  the 
judgment  of  the  supreme  court  setting 
aside  a  settlement  of  the  guardian's  account 
for  fraud,  and  fixing  the  amount  due  from 
the  guardian  to  the  ward.  The  sureties  by 
their  contract  have  so  connected  themselves 
with  the  obligation  of  the  guardian,  and 
with  the  proceedings  to  bring  him  to  ac- 
count, and  with  the  judgment  rendered,  to 
make  it  binding  upon  them  as  to  all  ques- 
tions necessarily  involved.  Douglass  v.  Fer- 
ris, 138  N.  Y.  192,  34  Am.  St.  Rep.  436,  33 
N.  E.  1041. 

The  final  settlement  of  a  guardian's  ac- 
counts on  the  determination  by  the  probate 
court  of  the  amount  due  his  wards,  in  the 
absence  of  fraud  or  collusion,  concludes  the 
sureties  in  an  action  on  the  bond.  Braiden 
V.  Mercer,  44  Ohio  St  339,  7  N.  E.  165. 
The  court  said:  "By  their  bond  the  sureties 
contract  with  reference  to  the  action  of  a 
court,  and  that  their  principal  will  obey 
its  orders  and  conform  to  such  action.    Can 
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they  say  they  are  strangers  to  such  proceed- 
ings? Upon  their  principal's  failure  to  obey 
the  orders  of  the  court,  there  is  clearly  a 
breach  of  the  bond.  The  relation  they  as- 
sume to  such  court  and  its  action  so  far 
makes  them  priyy  to  the  proceedings  affect- 
ing their  principal  as  to  deny  to  them  the 
right,  when  called  upon  to  answer  for  the 
breach  of  the  bond,  to  call  in  question 
the  grounds  upon  which  the  court  based  its 
action,  and  to  have  the  same  cause  retried." 

Under  a  bond  providing  that  "if  the 
guardian  should,  upon  removal  from  office 
or  at  the  expiration  of  his  trust,  settle  his 
accounts  in  said  court,  or  with  the  ward  or 
his  legal  representatives,  and  pay  over  and 
deliver  all  the  estate,  title  papers,  and  ef- 
fects remaining  in  his  hands  or  due  from 
him  on  such  settlement,  to  the  person  or 
persons  lawfully  entitled  thereto,  then  the 
obligation  to  be  void,"  etc., — an  order  by  the 
court  that  the  guardian  pay  over  to  his  suc- 
cessor the  balance  found  to  be  due  the  ward 
is  conclusive  upon  the  sureties.  Ream  v. 
Lynch,  7  111.  App.  181. 

A  surety  who  makes  himself  a  party  to 
the  final  settlement  of  the  guardian's  ac- 
count is  bound  thereby.  McWilliams  v. 
Kalbach,  65  Iowa,  110,  7  N.  W.  463. 

A  decree  of  a  probate  court  against  a 
guardian  for  a  sum  due  his  ward  is  conclu- 
sive against  his  sureties  as  to  every  matter 
of  defense  which  could  have  been  urged 
against  its  rendition,  and  on  an  application 
for  supersedeas,  neither  the  surety  or  his 
principal  can  go  behind  it  and  show  that 
in  fact  the  principal  was  not  liable  for  the 
sum  decreed  against  him,  either  because  he 
had  never  received  the  assets  with  which  he 
was  charged,  or,  having  received  them,  had 
accounted  for  them.  Gravett  v.  Malone,  54 
Ala.  19. 

An  order  of  the  probate  court  as  to  the 
amount  due  from  a  guardian  to  his  ward 
is  conclusive  upon  his  sureties  as  to  the 
amount  actually  in  the  hands  of  the  guard- 
ian, and  is  impeachable  only  for  fraud  or 
mistake.  Ryan  v.  People,  165  111.  143,  46 
N.  E.  206,  affirming  62  111.  App.  355.  To 
the  same  effect,  Badger  v.  Daniel,  79  N.  G. 
372;  Niehoff  v.  People,  171  111.  243,  49  N. 
E.  214,  affirming  66  HI.  App.  669;  Schoen- 
leber  v.  Burkhardt,  94  Wis.  576,  69  N.  W. 
343. 

A  judgment  of  a  county  court  as  to  the 
amount  due  from  the  guardian  to  his  ward 
on  final  settlement  is  conclusive  upon  his 
sureties,  and  not  prima  facie  only  as  to 
the  amount  due,  in  the  absence  of  any  alle- 
gation of  fraud  or  collusion.  Brooks  .v.  Peo- 
ple, 15  111.  App.  570. 

The  settlement  of  a  guardian's  account 
adjudging  the  amount  due  the  ward  is  con- 
clusive both  on  the  principal  and  the  sure- 
ties, so  as  to  preclude  the  sureties  from 
setting  up  the  claim  that  the  guardian 
squandered  the  money  before  their 'appoint- 
ment. Knepper  v.  Glenn,  73  Iowa,  730,  36 
N.  W.  763. 

The  sureties  on  a  guardian's  bond  cannot 
show  in  an  action  on  the  bond  that  the 
moneys  with  which  the  guardian  was 
40  L.R.A.(N.S.) 


charged  in  the  final  report,  and  which  were 
ordered  to  be  paid  to  his  successor,  were 
largely  expended  for  necessities  which,  upon 
a  proper  showing,  might  have  been  sanc- 
tioned by  the  court.  Knox  v.  Kearns,  73 
Iowa,  286,  34  N.  W.  861. 

The  decree  of  a  surrogate's  court  entered 
on  the  accounting  by  the  executrix  of  a 
general  guardian  is,  unless  impeached  for 
fraud,  conclusive  as  against  the  sureties  of 
the  guardian,  as  to  the  amount  due  from 
his  estate  to  the  ward.  Martin  v.  Hann, 
32  A^p.  Div.  602,  63  N.  Y.  Supp.  186. 

A  judgment  establishing  the  liability  of 
the  estate  of  the  ward  for  taxes  in  a  suit 
by  the  guardian  to  restrain  their  collection 
is  rea  judicata  as  to  that  question  in  a  sub- 
sequent action  against  the  guardian  and  his 
sureties  to  collect  the  unpaid  taxes.  Bald- 
win V.  Maryland,  a79  U.  S.  220,  46  L.  ed. 
160,  21  Sup.  Ct.  Rep.  105. 

But  a  surety  cannot  be  deprived  of  the 
right  to  litigate  the  question  of  suretyship, 
or,  if  it  existed,  the  question  whether  it 
continued  at  the  time  the  decree  was  ren- 
dered against  the  guardian.  Gravett  v.  Ma- 
lone, 54  Ala.  19.  The  court  said:  "The 
settlement  is  made  without  notice  to  him, 
and  is  conclusive  on  him  only  because  it  is 
an  act  his  principal,  the  guardian,   is   re- 

?[uired  by  law  to  perform,  and  the  due  per- 
ormanoe  of  which  is  within  the  condition 
of  his  bond. 

The  judgment  roll  in  an  action  brought 
by  wards  against  their  general  guardian, 
adjudging  that  proceedings  for  the  sale  of 
the  warda'  estate  were  fraudulent  and  void, 
and  setting  such  proceedings  aside,  and  pro- 
ceedings before  a  surrogate  for  his  removal, 
assuming  that  the  bond  was  intended  to 
provide  against  wrongful  and  fraudulent 
conduct  of  the  guardian,  are  incompetent 
evidence  to  prove  such  misconduct,  as 
against  a  surety  who  was  neither  a  party 
nor  a  pri^  to  such  proceedings  for  action. 
Glark  v.  Montgomery,  23  Barb.  464. 

But  a  decree  of  the  orphans'  court  against 
a  guardian  is  not  conclusive  against  his 
sureties  as  to  items .  accruing  after  their 
discharge.    Hamner  v.  Mason,  24  Ala.  480. 

Judgment  not  binding. 

But  it  has  been  held  that  an  accounting 
in  a  probate  court,  without  notice  to  the 
guardmn  or  surety,  is*  not  conclusive  upon 
the  latter  in  an  action  on  the  bond.  Gil- 
bert V.  Gilbert,  13  Ohio  C.  0.  29,  7  Ohio 
C.  D.  58. 

An  order  of  the  probate  court  granting 
leave  to  sue  on  a  guardian's  bond  is  not 
rea  judicata  of  the  liability  of  the  sureties. 
Perkins  v.  Oheney,  114  Mich.  567,  68  Am. 
St  Rep.  495,  72  N.  W.  595. 

A  decree  of  a  probate  court  against  a 
guardian  on  the  settlement  of  his  accounts, 
also  rendered  against  the  sureties  on  his 
bond,  on  the  mistaken  theory  that  the  stat- 
ute permitting  execution  of  the  decree 
against  both  guardian  and  sureties  author- 
izes a  decree  against  the  sureties,  will  not 
support  a  garnishment   proceeding  against 
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the  sureties,  or  a  judgment  against  the  gar- 
nishee, who  admits  an  indebtedness  to  them. 
Smith  y.  Jackson,  56  Ala.  25. 

Prima  facie  evidence. 

In  some  jurisdictions  it  is  held  that  n 
judgment  against  a  guardian  is  prima  facie, 
but  not  conclusive,  evidence  against  his 
sureties.     Bradwell  v.  Spencer,  16  Ga.  678. 

Proceedings  upon  which  a  judgment  is 
rendered  finding  tlie  amount  due  by  a 
guardian  to  his  ward  are  prima  facie,  not 
conclusive,  evidence  of  indebtedness  as 
against  the  sureties  in  an  action  on  the 
guardian's  bond.  Weaver  v.  Thornton,  63 
Ga.  655. 

A  guardian's  surety  is  only  prima  facie 
bound  by  a  judgment  against  the  estate  of 
the  ward,  to  which  he  'was  not  a  party. 
Fidelity  &  D.  Co.  v.  Rich,  122  Ga.  506,  50 
8.  E.  338. 

A  final  settlement  of  a  guardianship  cre- 
ates a  prima  facie  liability  on  the  part  of 
the  guardian's  sureties.  State  use  oi  Brent 
Y.  Grace,  26  Mo.  87. 

A  decree  against  a  guardian  is  only  prima 
facie  evidence  of  a  devastavit.  The  surety 
may  "look  into  it."  Bryant  v.  Owen,  1  Ga. 
355.  The  court  said:  'The  surety  now  be- 
fore this  court  was  not  a  party  to  this  suit 
in  equity;  he  had  no  notice,  so  far  as  the 
record  discloses,  of  its  pendency;  of  course, 
he  was  not  heard  in  his  own  defense  in  that 
suit.  It  is  contrary  to  natural  justice,  and 
also  to  all  the  analogies  of  the  law,  that 
one  should  be  estopped  by  a  decree  to  which 
he  was  not  a  party,  and  of  which  he  had  no 
notice.  Such  a  rule  would  most  effectually 
oust  the  security  of  his  day  in  court.  His 
rights  would,  by  such  a  rule,  depend  upon 
the  diligence  or  the  fidelity  of  others.  The 
principal  might  collude  with  the  complain- 
ant, and  permit  an  inicfuitous  decree  to  be 
rendered  against  himself,  in  order  to  charge 
his  surety.  Human  nature  is,  unfortunate- 
ly, not  too  good  for  that;  or  his  carelessness 
or  neglect  might  work  irreparable  injury  to 
the  surety." 

A  judgment  against  a  tutor  upon  an  ac- 
count of  tutorship  is  only  prima  facie  evi- 
dence against  the  tutor's  surety.  Fusel ier 
y.  Babineau,  14  La.  Ann.  777. 

A  decree  directing  a  guardian  to  pay  over 
a  certain  sum  of  money  is  prima  facie  evi- 
dence against  his  sureties,  although  they 
are  not  parties  to  the  action.  They  can  re- 
lieve themselves  of  such  binding  effect  of  the 
recovery  against  the  principal  only  by  show- 
ing that  the  amount  recovered  was  in  ex- 
cess of  the  amount  which  the  plaintiff  in  the 
judgment  or  decree  was  really  entitled  to 
recover,  or  that  he  was  not  entitled  to  re- 
cover at  all.  Parr  v.  State,  71  Md.  220,  17 
Atl.  1020. 

A  decree  of  the  chancery  court  on  the  final 
account  of  a  guardian  is  only  prima  facie 
evidence  against  his  surety,  wlio  may  ex- 
onerate himself  from  liability  for  any 
charges  or  omissions  in  the  final  account 
whicli  were  not  legal  as  aji^ainst  him.  State 
use  of  Baird  v.  Hull,  53  :Miss.  626. 
40  L.R,A.(N.S.) 


Where  the  bond  of  a  curator  in  the  stat- 
utory form  provides  that  he  shall  discharge 
all  his  duties  according  to  law,  a  final  set- 
tlement of  the  probate  court  having  the 
binding  effect  of  a  judgment  is  not  conclu- 
sive against  the  sureties,  but  prima  facie 
correct  only.  State  use  of  Smith  v.  Martin, 
18  Mo.  App.  468.  The  court  said  that  the 
decisions  holding  judgments  against  the 
principal  conclusive  against  the  f^ureties 
turned  wholly  upon  the  language  of  the  par- 
ticular bond. 

But  in  M'Kellar  v.  Bowell,  11  N.  C.  (4 
Hawks)  34,  it  was  held  that,  in  an  action 
against  the  securities  on  a  guardian's  bond, 
the  record  of  a  judgment  against  the  guard- 
ian in  a  suit  brought  against  him  alone  is 
not  competent  evidence  against  the  sureties. 

d.  Of  assignees, 

A  judgment  against  an  assignee  has  been 
held  binding  upon  him  and  his  sureties. 
Cook  y.  Lehmer,  9  Ohio  C.  0.  632,  6  Ohio 
C.  D.  726. 

By  signing  the  bond,  the  surety,  it  has 
been  said,  covenants  that  his  principal  will 
faithfully  execute  the  trust  imposed  upon 
him  by  his  appointment  as  assignee,  and  in 
such  a  case,  the  surety,  in  the  absence  of 
fraud,  is  bound  by  the  judgment  against 
the  principal,  and  without  regard  to  any 
right  to  appeal.  State  ex  rel.  GUdden  &  .t. 
Varnish  Co.  y.  National  Surety  Co.  76  Mo. 
App.  227. 

Whether  or  not  sureties  were  parties  to 
an  action  in  which  the  amount  of  defalca* 
tion  of  an  assignee,  their  principal,  was 
adjudged,  they  are  bound  thereby.  Hind- 
man  V.  Lewman,  23  Ky.  L.  Rep.  i81,  63  S. 
W.  478,  rehearing  denied  in  23  Kv.  L.  Rep. 
179,  61  S.  W.  470.      . 

The  sureties  of  an  assignee  for  the  benefit 
of  creditors,  who  has  been  directed  by  the 
final  decree  to  pay  a  claim  of  a  specific 
creditor,  are  bound  thereby.  They  cannot, 
in  an  action  on  the  bond,  set  up  that  the 
decree  was  erroneously  made  against  the  as- 
signee. Their  remedy,  if  any,  is  by  appeal 
from  the  decree  of  distribution.  Little  v. 
Com.  48  Pa.  337. 

In  an  action  on  the  bond,  the  sureties  of 
An  assignee  are  concluded  by  the  findings  of 
the  county  court  a«  to  the  amount  unac- 
counted for  that  came  to  the  hands  of  the 
assignee,  and  which  he  was  ordered  by  the 
county  court  to  pay  over;  and  they  are  not 
entitled  to  have  such  matters  retried. 
Moulding  y.  Wilhartz,  169  III.  422,  48  N. 
E.  189. 

A  judgment  for  the  amount  ascertained 
to  be  due  in  a  settlement  suit  against  an 
assignee  for  creditors  is  conclusive  as  to  the 
amount  against  his  sureties,  although  they 
had  no  notice  thereof.  National  Surety  Co. 
V.  Arterburn,  110  Ky.  832,  62  S,  W.  862. 

Where/  by  the  decree  of  the  probate  court 
upon  the  final  account  of  the  assignee,  he  is 
ordered  to  pay  over  a  balance  remaining  in 
his  hands  to  the  assignor,  the  sureties  will 
be  concluded  by  the  decree,  although,  in  ex- 
ecuting   the    assignment,    there    may    haye 
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been  collusion  between  the  assignor  and  as- 
signee to  defraud  the  creditors,  unless  an 
appeal  has  been  taken,  or  the  judgment  has 
been  reversed  upon  a  proceeding  in  error. 
Garver  v.  Tisinger,  46  Ohio  St.  56,  18  N. 
E.  491. 

In  an  action  on  an  assignee's  bond  for  the 
recovery  of  the  amount  found  due  the  suc- 
cessor of  the  assignee  on  the  settlement  of 
his  accounts,  the  sureties  are  concluded  by 
the  settlement,  and,  in  the  absence  of  fraud 
or  collusion,  can  neither  question  the  cor- 
rectness of  the  settlement,  nor  demand  a  re- 
hearing of  the  accounts;  nor  will  they  be 
heard  to  assert  that  the  assets  with  which 
the  assignee  is  charged  in  his  accounts  were 
not  the  property  of  the  assignor.  Walsh 
V.  Miller,  51  Ohio  St.  462,  38  N.  E.  381. 
The  court  said:  "It  is  the  settled  law  of 
this  state  that  sureties  on  the  bond  of  a 
guardian  or  assignee  are  in  privity  with 
their  principal,  and  so  bound  and  concluded 
by  the  findings  and  judgments  of  the  pro- 
bate court  in  the  settlement  of  the  trust, 
that  they  cannot  question  their  correctness, 
or  dispute  the  amount  found  due  from  the 
principal." 

It  has  been  said  that  in  proceed  ingB  under 
a  voluntary  assignment  by  a  failing  debtor, 
for  the  benefit  of  his  creditors,  there  is  a 
general  likeness  or  analogy  to  those  involved 
in  the  settlement  of  decedent's  estates  and 
guardianships.  It  is  well  settled  that  in- 
terlocutory orders  or  actions  by  the  court 
relating  to  reports  or  matters  connected 
with  decedent's  estates  and  guardianships 
cannot  be  attacked  collaterally  by  way  of 
suits  on  bonds  of  administrators  and  guard- 
ians. As  to  all  matters  embraced  in  such 
reports  or  settlements,  the  action  of  the 
court  is  deemed  to  be  prima  facie  correct, 
and  must  stand  until  reversed  or  set  aside 
in  some  direct  way  or  proceeding  by  the 
court  having  control  over  them.  And  as 
to  the  making  of  all  reports  and  the  action 
of  the  court  'thereon,  those  interested  must 
take  notice,  unless  the  statute  makes  pro- 
vision that  notice  be  given.  To  allow  a 
review  of  the  action  and  decrees  of  the 
court  in  such  cases,  whether  interlocutor^^ 
or  final,  by  way  of  suits  upon  the  bond 
given  by  the  trustee,  would  be  to  admit 
and  invite  examination  and  re-examination 
of  every  report  made  by  the  trustee  as 
often  as  any  captious  interested  person 
might  become  dissatisfied.  State  ex  rel. 
Puett  V.  Musser,  4  Ind.  App.  407,  30  N.  E. 
944. 

But  in  Pierpoint  v.  McGuire,  13  Misc. 
70,  34  N.  Y.  Supp.  160,  it  was  held  that 
a  judgment  against  an  assignee  for  credit- 
ors is  prima  facie  evidence  against  the 
sureties  in  an  action  on  the  bond. 

In  Macready  v.  Schenck,  41  l»a.  Ann.  456, 
6  So.  517,  it  was  held  that  a  judgment 
against  a  liquidator  of  a  partnership  is 
prima  facie  evidence  agai(ist  the  surety  on 
the  bond,  to  show  breach  of  contract  and 
liability,  but  that  adverse  proof  is  admissi- 
ble. 

In  People  v.  White,  28  Hun,  289,  it  was 
held  that  the  proceedings  taken  bv  creditors 
40  L.R.A.(N.S.)  '  4tt 


against  an  assignee  for  the  benefit  of  cred- 
itors are  not  admissible  against  the  sureties 
on  the  assignee's  bond  conditioned  only  for 
the  faithful  discharge  by  their  principal  of 
his  duty  as  such  assignee,  and  that  he  shall 
duly  account  for  all  moneys  received,  since 
neither  in  language  nor  by  implication  have 
the  sureties  covenanted  to  be  bound  by  the 
result  of  the  proceeding  against  the  as- 
signee to  which  they  were  not  parties,  and 
of  which  they  had  no  notice. 

e.  Of  receiverSt 

In  E.  Martin  &  Co.  v.  Kirby,  —  Nev.  — > 

117  Pac.  2,  it  was  held  that  if  a  receiver 
is  bound  by  an  order  in  a  receivership  pro- 
ceedings, his  surety  is  likewise  concluded 
thereby. 

Upon  the  settlement  of  a  receiver's  ac- 
counts, the  order  of  the  court  directing  him 
to  pay  over  the  balance  in  his  hands  to  per- 
sons entitled  thereto  is  not  only  binding 
upon  the  receiver,  but  is  also  binding  upon 
his  sureties  as  to  the  amount  due  on  ac- 
count of  his  receivership.  Clark  v.  First 
Nat.  Bank,  57  Mo.  App.  277. 

The  amount  found  due  from  a  receiver 
in  a  chancery  accounting  is  conclusive  upon 
the  surety  in  an  action  upon  the  receiver's 
bond*  where  the  surety  had  notice  of  the 
accounting  and  an  opportunity  to  intervene* 
Ball  V.  Chancellor,  47  N.  J.  L.  125. 

An  order  of  the  court  directing  the  re- 
ceiver to  pay  a  sum  of  money  is  conclusive 
upon  the  surety  on  his  bond,  although  not 
a  party  thereto,  under  a  bond  conditioned 
upon  the  faithful  discharge  by  the  receiver 
of  the  duties  of  his  trust,  since  the  failure 
to  pay  is  within  the  terms  of  the  bond  and 
a  breach  of  its  terms.  Thomson  v.  Mc- 
Gregor, 13  Jones  &  S.  197. 

The  condition  of  a  receiver's  bond  being 
that  he  should  faithfully  conduct  himself 
in  his  office  as  receiver,  faithfully  perform 
his  duties  as  required  by  law  and  in  obe- 
dience to  the  directions  of  the  court,  and 
truly  and  faithfully  account  for  and  pay 
over  the  moneys  of  the  company  which 
should  come  into  his  hands, — an  order  of 
the  court,  after  due  proceedings  and  a  full 
hearing,  ascertaining  the  sum  due  and  to 
be  paid  by  the  receiver,  is  competent  evi- 
dence against  his  sureties  as  well  as  him- 
self, both  of  a  breach  of  his  bond  and  of  an 
amount  due  from  him  upon  such  breach,  for 
which  they  are  responsible.    Com.  v.  Gould, 

118  Mass.  300. 
But  it  has  been  held  that  the  sureties  on 

a  receiver's  bond  conditioned  upon  the 
faithful  discharge  of  his  duties  as  receiver 
are  not  concluded  in  an  action  on  the  bond, 
by  a  judgment  against  the  receiver.  Coo 
v.  Patterson,  122  App.  Div.  7J5,  106  N.  Y. 
Supp.  659,  rehearing  denied  in  123  App. 
Div.  9X4,  108  N.  Y.  Supp.  1127. 

A  judgment  against  a  receiver  directing 
him  to  pay  over  a  certain  sum  of  money 
is  competent  evidence  for  the  purpose  of 
showing  a  breach  of  his  bond,  although  it 
may  not  be  evidence  as  to  the  amount  of 
property    received    by    him,      Thompson    ▼, 
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Denner,  16  App.  Div.  160,  44  N.  T.  Supp. 
723. 

On  the  settlement  of  a  receiver's  account, 
the  decree  of  the  court  requiring  him  to 
pay  over  a  certain  sum  to  a  special  commis- 
sioner for  disbursements  is  conclusive  upon 
his  sureties  as  to  the  liability  and  its 
amount.  State  use  of  Beard  v.  Abbott,  63 
W.-  Va.  189,  61  S.  E.  369. 

A  judgment  fixing  the  amount  of  assets 
for  which  a  receiver  fails  to  account  is  not 
binding  upon  his  sureties,  who  were  not 
parties  thereto,  as  to  the  amount  of  the 
default;  but  it  is  evidence  that  the  receiver 
is  in  default  and  that  he  has  failed  to  ac- 
count. Carl  v.  Meyer,  61  App.  Div.  6,  64 
N.  Y.  Supp.  1077. 

Where  a  receiver  refused  in  an  action 
against  him  to  interpose  the  defense  of  the 
statute  of  limitations,  and  refused  to  allow 
his  indemnitors  to  do  so,  it  was  held  that 
the  latter  were  not  concluded  by  the  judg- 
ment from  setting  up  such  defense.  Chapin 
V.  Thompson,  4  Hun,  779. 

In  Preston  v.  American  Surety  Co.  104 
Md.  40,  64  Atl.  292,  it  was  held  that  a 
decree  against  a  receiver  fixing  the  amount 
for  which  he  had  not  accounted,  and  direct- 
ing a  suit  to  be  brought  against  a  surety 
therefor,  is  not  conclusive,  but  prima  facie, 
evidence  only  against  the  surety,  not  a  ^rty 
thereto  and  ignorant  of  the  proceedings  on 
which  the  decree  was  based. 

• 
/.  Mi8cellaneou8, 

• 

It  has  been  held  that  the  sureties  of  a 
public  officer  are  not  concluded  by  the  set- 
tlements made  by  him  with  the  court.  Nol- 
ley  V.  Callaway  County  Court,  11  Mo.  447. 

In  Foxcroft  v.  Nevens,  4  Me.  72,  it  was 
said  that  the  default  of  the  principal  on  an 
official  bond  can  have  no  effect  to  charge 
the  sureties. 

A  judgment  against  an  officer  establish- 
ing a  defalcation  beyond  the  penalty  of  his 
bond  is,  in  the  Federal  courts  at  least, 
prima  facie  evidence  against  his  sureties  to 
show  the  breach  of  the  bond.  Moses  v. 
United  States,  166  U.  S.  671,  41  L.  ed.  1119, 
17  Sup.  Ct.  Rep.  682. 

A  judgment  against  a  principal  alone  for 
the  amount  of  public  money  which  he  has 
failed  faithfully  to  expend  and  account  for 
is  prima  facie  evidence  against  the  sureties 
in  an  action  on  the  bond.    Ibid. 

A  judgment  against  a  government  official 
for  the  amount  of  his  defalcation,  or  for  the 
major  part  of  it,  is  competent  evidence 
against  his  sureties  in  an  action  on  the 
bond,  though  not  conclusive.  Howgate  v. 
United  States,  3  App.  D.  C.  277. 

A  judgment  against  a  United  States  in- 
ternal revenue  collector  for  his  default  is 
binding  upon  his  sureties.  United  States 
V.  Ingate   (C.  C.)   48  Fed.  261. 

In  Arkansas  a  judgment  by  a  county 
court  in  favor  of  the  plaintiff  is  conclusive 
evidence  against  the  sureties  of  a  collector 
in  an  action  on  the  bond.  Jones  v.  State, 
14  Ark.  170. 

An  order  of  a  court  directing  a  surro- 
40  L.K.A.fN.S.) 


gate's  clerk  to  pay  over  a  sum  of  money 
has  been  held  at  least  prima  facie  evidence 
against  his  sureties,  having  no  notice  of 
the  proceedings  preliminary  to  such  order. 
State  use  of  St.  Louis  v.  Thornton,  8  Mo. 
App.  27. 

It  is  now  the  rule  in  Nebraska  that  in 
an  action  on  the  official  bond  of  an  officer, 
a  judgment  against  the  latter  for  breach  of 
trust  in  converting  money  of  the  plaintiff 
to  his  own  use  is  only  prima  facie  evidence 
against  his  sureties.  Such  an  adjudication 
is  conclusive  evidence  of  the  liability  of  the 
sureties  only  in  case  they  agreed  to  abide 
by  any  judgment  that  might  be  rendered 
against  their  principal.  Barker  v.  Wheeler, 
60  Neb.  470,  83  Am.  St.  Rep.  541,  83  N.  W. 
678,  overruling  Thomas  v.  Markmann,  43 
Neb.  823,  62  N.  W.  206,  and  Lewis  v.  Mills, 
47  Nebw  910,  66  N.  W.  817.  The  court  said 
that,  upon  the  question  whether  their  prin- 
cipal had  been  guilty  of  misconduct  in  of- 
fice, they  were  entitled  to  be  heard,  and 
that  it  was  contrary  to  natural  justice  that 
they  should  be  concluded  by  a  judgment  to 
which  they  were  not  parties. 

In  Alabama  it  has  been  held  that  a  judg- 
ment against  an  officer  for  defalcation  is 
not  prima  facie  evidence  against  his  sure- 
ties, either  as  to  the  fact  of  the  embezzle- 
ment or  as  to  the  amount  thereof,  in  the 
absence  of  a  statute  applicable  thereto. 
Firemen's  Ins.  Co.  v.  McMillan,  29  Ala.  147. 

A  settlement  made  in  a  county  court  by 
the  administrator  of  a  county  treasurer, 
of  an  indebtedness  due  the  county,  has  been 
held  binding  upon  the  sureties  on  the  treas- 
urer's bond,  although  made  without  notice 
to  them,  the  sureties  by  their  contract  and 
by  force  of  law  covenanting  for  the  faithful 
performance  of  their  principal's  duty,  and 
to  settle  in  accordance  with  the  judgment 
of  that  tribunal,  if  no  appeal  is  prosecuted 
from  its  findings.  Wycough  v.  State,  50 
Ark.  102,  6  S.  W.  598. 

A  judgment  of  the  probate  court  on  the 
final  settlement  of  the  administrator  of  a 
partnership  estate,  rendered  after  the  death 
of  the  surety,  when  there  was  no  one  to  be 
affected  by  the  notice  of  the  proceedings 
and  no  one  to  represent  the  estate  at  the 
hearing  in  the  probate  court,  or  to  take  an 
appeal  if  desired,  has  been  held  not  conclu- 
sive upon  the  estate  of  the  surety.  State 
ex  rel.  Taaffe  v.  Goggin,  191  Mo.  482,  109 
Am.  St.  Rep.  826,  90  S.  W.  379.  The  court 
said:  "Proceedings  in  the  probate  court 
are  somewhat  in  the  nature  of  proceedings 
in  rem,  and  when  the  notices  required  by 
law  have  been  given,  all  persons  interested 
are  chargeable  with  notice  and  have  the 
right  to  be  heard.  The  sureties  on  the  ad- 
ministrator's bond  are  interested  in  his  final 
settlement,  and  are  entitled  to  be  heard 
before  a  judgment  which  is  to  be  binding 
on  them  is  rendered,  and  nave  the  right  to 
appeal  if  they  feel  aggrieved.  If  they  do 
not,  after  due  notice  of  the  purpose  of  the 
administrator  to  make  final  settlement  has 
been  given,  appear  in  court,  but  let  the 
judgment  of  final  settlement  go  against 
their   principal,   and  take   no   part   in   the 
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proceedings  until  the  period  for  appeal  has 
elapeed,  they  have  no  cause  to  complain, 
because  they  have  neglected  their  oppor- 
tunity, and  the  judgment  is  conclusive  on 
them." 

But  in  State  ex  rel.  Christy  v.  Donegan, 
12  Mo.  App.  190,  a  judgment  against  the 
administrator  of  a  partnership  estate,  ren- 
dered upon  a  final  settlement  and  order  of 
distribution  then  made  upon  him,  was  held 
conclusive  against  the  sureties  upon  his 
bond,  and  not  merely  prima  facie  evidence 
against  them,  as  to  the  amount  due  by  the 
partnership  administrator. 

It  has  been  held  that  the  trustees'  bonds- 
men cannot  question  the  auditor's  account 
duly  ratified  by  the  court,  finding  a  certain 
sum  due  from  the  trustees.  State  use  of 
Whitelock  v.  Banks,  —  Md.  — ,  24  Atl.  640. 

But  in  New  York,  where  the  bond  of  a 
testamentary  trustee  is  conditioned  upon 
the  faithful  execution  of  the  trust,  a  judg- 
ment against  the  executrix  of  the  trust^ 
is  not  conclusive  upon  the  sureties  of  the 
trustee  as  to  the  amount  of  the  damage 
due  to  the  alleged  breach  of  the  trust. 
Thomson  v.  American  Surety  Co.  170  N.  Y. 
109,  62  N.  E.  1073. 

The  sureties  on  a  trustee's  bond  condi- 
tioned upon  the  faithful  performance  by 
the  principal  of  his  duties  as  trustee  are 
not  concluded  by  a  judgment  against  the 
representatives  of  their  deceased  principal 
for  moneys  due  a  beneficiary.  People  ex 
rel.  Collins  v.  Donohue,  70  Hun,  317,  24 
N.  Y.  Supp.  437.  The  court  said:  "We 
here  find  that  neither  by  the  nature  of  the 
contract  nor  the  express  terms  of  the  bond 
does  the  surety  obligate  himself  to  be  bound 
by  the  judgment  of  the  court;  and  when  it 
is  sought  to  charge  him,  after  the  death 
of  the  principal,  with  the  latter's  unfaith- 
fulness, he  snould  not  be  precluded  by  a 
judgment  obtained  against  the  representa- 
tives of  the  deceased  principal,  in  an  action 
to  which  he  was  not  a  party  and  of  which 
he  had  no  notice." 

A  judgment  obtained  against  a  principal 
on  a  statutory  bond,  official  in  character,  is 
prima  facie  sufficient  to  warrant  a  recovery 
against  his  sureties.  It  is  therefore  unnec- 
essary for  the  plaintiff  to  furnish  proof  of 
the  contract  upon  which  such  judgment  was 
rendered.  Ihrig  v.  Scott,  13  Wash.  659,  43 
Pac.  633. 

When  the  principal  and  sureties  on  an 
official  bond  are  sued  together,  the  judgment 
as  to  the  principal  is  res  judicata  as  to  the 
sureties,  and,  within  the  limit  of  the 
amounts  for  which  they  are  held  under  the 
terms  of  their  bond,  they  are  bound  to  make 
good  the  entire  judgment  against  the  prin- 
cipal, including  the  penalty.  Eastin  v. 
School  Directors,  40  La.  Ann.  705,  4  So. 
880. 

A  North  Coralina  statute  (Acts  1844) 
rendered  competent  against  the  sureties  to 
official  bonds,  and  those  given  by  executors, 
administrators,  and  guardians,  whatever 
evidence  would  be  competent  against  the 
principals,  and  this  was  declared  to  be  con- 
clusive, where  the  evidence  was  a  judgment 
40  L.R.A.(N.S.) 


against  the  latter.  In  1881,  the  statute 
was  amended  by  making  the  evidence  "prima 
facie  only"  against  the  surety.  (Code 
§  1345.)  Moore  ▼•  Alexander,  96  N.  C.  34, 
1  S.  E.  536. 

IV,  Indemnity  honda  and  obUgaticna, 

a.  In  general. 

The  rules  with  reference  to  the  evidentia- 
ry value  of  judgments  against  the  principal 
in  actions  on  indemnity  obligations  are  well 
summarized  in  a  New  York  case  in  which 
it  is  said  that  covenants  to  indemnify 
against  the  consequences  of  a  suit  are  of 
two  classes:  1.  Where  the  covenantor  ex- 
pressly makes  his  liability  depend  on  the 
event  of  a  litigation  to  which  he  is  not  a 
party,  and  stipulates  to  abide  the  result; 
and,  2.  Where  the  covenant  is  one  of  gen- 
eral indemnity  merely  against  claims  or 
suits.  In  cases  of  the  first  class,  the  judg- 
ment is  conclusive  evidence  against  the  in- 
demnitor, although  he  was  not  a  party  and 
had  no  notice,  for  its  recovery  is  the  event 
against  which  he  covenanted.  In  those  of 
the  second  class,  the  want  of  notice  does 
not  go  to  the  cause  of  action,  but  the  judg- 
ment is  prima  facie  evidence  only  against 
the  indemnitor,  and  he  may  be  let  in  to 
show  that  the  principal  had  a  good  defense 
to  the  claim.    Bridgeport  F.  ft  M.  Ins.  Co. 

V.  Wilson,  34  N.  Y.  275. 

In  Grommes  v.  St.  Paul  Trust  Co.  147  111. 
634,  37  Am.  St.  Rep.  248,  35  N.  E.  820,  it 
is  said  that  the  courts  holding  the  judgment 
conclusive  evidence  against  the  surety  are 
those  in  which  the  contract  of  the  surety 
obligates  him  to  be  responsible  for  the  re- 
sult of  a  suit  against  his  principal,  or  where 
he  has  been  made  privy  to  the  suit  against 
the  principal  by  notice,  and  has  been  given 
an  opportunity  to  defend  it;  that  the  gen- 
eral tendency  of  the  decisions  is  in  favor  of 
the  position  that,  in  the  absence  of  such 
notice  and  opportunity  to  defend,  or  of  such 
assumed  responsibility  for  the  result  of  a 
court  proceeding,  the  judgment  against  the 
principal  is  not  conclusive  against  the  sure- 
ty, but  can  be  introduced  against  him  only 
as  evidence  of  its  own  existence,  and  not 
as  evidence  of  any  of  the  facts  upon  which 
its  recovery  rests.  Citing  2  Brandt,  Surety- 
ship ft  Guaranty,  §§  630-632,  2  Black, 
Judgm.  §§  586,  592;  1  Freeman,  Judgm. 
§  180. 

In  Chamberlain  ▼.  Preble,  11  Allen,  370, 
the  court  said:  "A  faithful  performance 
of  the  covenant  to  warrant  and  defend  re- 
quires the  covenantor,  on  notice,  to  appear 
and  take  upon  himself  the  defense  of  tlie 
estate,  when  assailed  by  a  paramount  title. 
After  suit  brought  and  notice  to  him,  the 
covenantor  stands  in  a  different  relation 
to  the  party  who  has  a  right  to  look  to 
him  for  indemnity.  If  he  does  not  assume 
the  defense,  it  is  at  least  his  duty  to  com- 
municate all  information  in  his  power  as 
to  the  validity  of  the  plaintiff's  title.  If 
he  fails  to  do  so,  if  he  stands  by  and  per- 
mits  a  recovery   for   want  of  evidence  of 
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which  he  has^  knowledge,  he  cannot  be  per- 
mitted to  show  that  the  result  would  have 
been  otherwise  if  the  evidence  had  been 
produced,  and  so  avoid  the  effect  of  the 
recovery  in  a  suit  against  him.  If  he  pays 
no  attention  to  the  notice,  and  turns  his 
back  upon  the  suit,  he  cannot,  when  called 
upon  to  respond,  be  permitted  to  prove  that 
the  defendant  in  the  original  suit  would 
have  prevailed  if  the  defense  had  been  con- 
ducted with  a  fuller  knowledge  of  material 
facts." 

Nor  can  it  make  any  difference  that  the 
facts  or  some  of  them,  in  a  proper  case^ 
were  agreed  to  by  the  parties,  instead  of 
being  passed  upon  by  the  jury.    Ibid. 

The  obligors  on  a  bond  given  to  the 
oblisee  to  secure  the  payment  of  damages 
for  nis  land  taken  by  a  railroad  company 
are  bound  by  a  judgment  therefor,  although 
not  parties  thereto,  since,  by  the  terms  of 
their  bond,  they  by  implication  agree  to 
be  represented  by  the  railroad  company  and 
to  abide  by  the  judgment  against  it.  Hunt 
▼.  Card,  94  Me.  386,  47  Atl.  921. 

A  surety  covenanting  for  the  payment  of 
rent  by  his  principal,  the  lessee  of  a  hotel 
about  to  be  built  under  a  contract  by  which 
the  time  when  the  rent  is  to  become  due  is 
to  be  fixed  by  arbitrators,  is  bound  by  an 
award  which  binds  his  principal,  except 
that  he  is  at  liberty  to  show  fraud  or  collu- 
sion, or  perhaps  that  there  was  good  defense 
which  his  principal  neglected  to  interpose, 
this  being  a  case  in  which  the  surety  makes 
his  liability  depend  upon  the  result  of  liti- 
gation between  other  parties.  Binsse  v. 
Wood,  37  N.  Y.  626,  affirming  47  Barb.  624. 

Under  a  statute  which  declares  that  the 
stockholders  of  a  corporation  are  jointly 
and  severally  liable  for  the  payment  of  all 
debts  or  demands  contracted  bv  the  corpora- 
tion, and  that  no  suit  shall  be  commenced 
upon  such  debt  or  demand  against  a  stock- 
.  holder  until  judgment  shall  have  first  been 
obtained  against  the  corporation,  execution 
issued,  and  returned  unsatisfied  in  whole  or 
in  part,  or  the  corporation  shall  have  been 
dissolved, — a  judgment  against  the  corpora- 
tion is  not  even  prima  facie  evidence  of  the 
genuineness  of  the  debt.  Moss  ▼.  McCul- 
lough,'  5  Hill,  331. 

When  one  covenants  for  the  results  or 
consequences  of  a  suit  between  other  par- 
ties, the  decree  or  judgment  in  such  suit  is 
evidence  against  him,  although  he  w,as  not 
a  party.  Rapelye  v.  Prince,  4  Hill,  321,  40 
Am.  Dec.  267. 


Privity  of  surety. 

It  has  been  held  in  a  number  of  the  more 
recent  decisions,  that  an  engagement  by  one 
man  to  be  responsible  for  another  creates 
such  a  privity  between  them  as  to  render  a 
recovery  against  the  latter  prima  facie  evi- 
dence in  a  suit  brought  on  the  guaranty 
given  by  the  former.  Spencer  v.  Dearth,  43 
Vt  98. 

Where  one  party  is  liable  to  indemnify 
another  against  a  particular  loss,  it  is 
40  p.R.A.(N,S.) 


because,  hj  law  or  by  contract,  the  primary 
liability  ror  such  loss  is  upon  the  party 
indemnifying,  and  in  such  instances  the 
party  bound  to  indemnify  is  in  privity 
with  the  party  to  be  indemnified,  and  he 
therefore  has  a  direct  interest  in  defeating 
any  suit  whereby  there  may  be  a  recovery 
as  to  the  subject-matter  of  the  indemnity, 
against  the  party  to  be  indemnified.  Dren- 
nan  v.  Bunn,  124  HI.  175,  7  Am.  St.  Rep. 
354,  16  N.  E.  100. 

If  the  party  indemnifying,  warranting, 
guarantying,  etc.,  has  notice  of  the  suit  and 
a  chance  to  defend,  this  makes  him  privy  to 
the  suit,  and  the  judgment  is  evidence 
against  him.     Kettle  v.  Lipe,  6  Barb.  467. 

When  one  has  expressly  or  impliedly 
agreed  to  indemnify  and  save  harmless  an- 
other, and  has  notice  of  the  suit  in  which 
the  recovery  is  had,  he*  is  bound  by  the 
result  of  that  suit,  and  the  record  concludes 
him,  upon  the  principle  that  he  is  resrarded 
as  a  privy  to  the  suit.  Thomas  v.  Hubbell, 
18  Barb.  9. 

In  an  action  on  a  guaranty  to  secure  the 
plaintiff  as  commission  merchants  for  ad- 
vances which  they  might  make  for  the 
benefit  of  a  certain  firm,  it  was  held  that 
the  guarantors  were  privies  to  the  contract 
upon  which  the  judgment  in  the  original 
action  was  founded,  so  as  to  make  it  ad- 
missible and  conclusive  to  show  a  breach  of 
the  bond  and  the  amount  of  damages.  De 
Forest  v.  Strong,  8  Conn.  614. 

When  a  person  is  responsible  over  to  an- 
other, either  by  operation  of  law  or  by  ex- 
press contract,  and  he  is  duly  notified  of  the 
pendency  of  a  suit  and  requested  to  take 
upon  himself  the  defense  of  it,  he  is  no 
longer  regarded  as  a  stranger,  because  he 
has  the  right  to  appear  and  defend  the 
action,  and  has  the  same  means  and  advan- 
tages of  controverting  the  claim  as  if  he 
were  the  real  and  nominal  party  upon  the 
record.  In  every  such  case,  if  due  notice  is 
given  such  person,  the  judgment,  if  obtained 
without  fraud  or  collusion,  will  be  conclu- 
sive against  him,  whether  he  has  appeared 
or  not.  Littleton  v.  Richardson,  34  N.  H. 
179,  66  Am.  Dec.  759;  Veazie  v.  Penobscot 
R.  Co.  49  Me.  119;  Davis  v.  Smith,  79  Me. 
351,  10  Atl.  65;  Fowler  v.  Jersey  Shore,  17 
Pa.  Super.  Ct.  366. 

When  the  warrantor  is  properly  vouched, 
he  becomes  in  effect  the  real  party  in  inter- 
est to  the  ejectment.  Paul  v.  Witman,  3 
Watts  &  S.  409. 

With  notice,  judgment  is  conclusive. 

Where  one  stands  in  the  position  of  in* 
demnitor  to  another  who  is  liable  over  to 
a  third  party,  his  liability  may  be  fixed 
and  determined  in  the  action  brought 
against  such  third  party,  by  notice  of  the 
pendency  of  such  action  and  an  opportunity 
offered  him  to  defend  it.  Davis  v.  Smith, 
79  Me.  351,  10  Atl.  65.  To  the  same  effect. 
Port  Jervis  v.  First  Nat.  Bank,  96  N.  Y. 
560. 

In  holding  that  the  record  of  a  judgment 
against  the  indemnitee  is  evidence  against 
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the  indemnitor,  the  court,  in  Weld  y. 
Nichols,  17  Pick.  538,  said:  "In  a  promise 
to  indemnify,  especially  against  a  demand 
which  the  parties  think  is  not  well  founded, 
the  party  indemnified  is  bound,  in  good 
faith,  not  to  yield  to  the  demand,  until 
compelled  by  law  to  do  so.  He  is  therefore 
bound  to  show  that  he  has  paid  under  a 
judgment,  and  for  this  purpose  the  judg- 
ment is  the  proper  evidence.  It  is  like  the 
ordinary  case  oi  one  .suing  on  a  covenant  of 
seisin  or  warranty,  who  must  ordinarily 
produce  the  judgment  by  which  he  has  been 
evicted.  If  the  defendant  has  had  due  no- 
tice of  the  suit,  and  full  means  to  aid  in 
the  defense,  such  judgment  will  in  general 
be  conclusive  of  the  existence  of  the  claim 
against  which  the  covenant  was  made.  The 
covenantee,  or  party  indemnified,  may,  if  he 
please,  yield  to  the  claim  and  pay  without 
a  judgment;  but  he  does  it  at  the  risk  of 
being  obliged  in  his  suit  for  indemnity,  to 
prove  the  existence  and  truth  of  such 
claim." 

The  same  rules  in  respect  to  notice,  which 
apply  to  the  indemnitor,  are  applicable  also 
to  his  surety  in  like  cases.  Bridgeport  F. 
&  M.  Ins.  Co.  V.  Wilson,  34  N.  Y.  275. 

If,  by  operation  of  law,  a  third  person  is 
answerable  to  a  defendant  for  whatever  a 
plaintiff  may  justly  recover,  and  has  due 
notice  of  the  suit,  a  judgment  obtained  with- 
out fraud  against  the  defendant  is,  in  an 
action  brought  by  him  against  such  third 
person  to  enforce  his  liability,  conclusive 
evidence  of  the  facts  determined  by  it.  Le- 
banon v.  Mead,  64  N.  H.  8,  4  Atl.  392. 

If  it  was  through  the  fault  of  the  party 
sought  to  be  held  liable  over  for  damages 
due  to  personal  injuries,  that  the  plaintiff 
in  the  original  action  was  hurt,  the  defend- 
ant in  the  subsequent  action  is  concluded  by 
a  judgment  in  the  first  action,  if  he  knew 
the  suit  was  pending  and  could  have  de- 
fended it.  Chicago  v.  Robbins,  2  Black,  418, 
17  L.  ed.  298. 

The  judgment  is  conclusive  against  the 
party  sought  to  be  held  liable  over,  where 
he  has  had  an  opportunity  to  defend.  Wash- 
ington Gaslight  Co.  v.  District  of  Columbia, 
361  U.  8.  316,  40  L.  ed.  712,  16  Sup.  Ct. 
Rep.  564. 

The  person  in  fault  is  concluded  by  a 
judgment  against  a  municipal  corporation 
if  he  knew  that  the  suit  was  pending  and 
had  an  opportunity  to  defend  it.  Chicago 
V.  Robbins,  2  Black,  418,  17  L.  ed.  298. 

After  notice  and  a  request  to  defend,  the 
indemnitor  is  concluded  by  the  judgment 
in  the  first  suit.  Drennan  v.  Bunn,  124  HI. 
175,  7  Am.  St.  Rep.  364,  16  N.  E.  100. 

If  the  indemnitor  has  notice  of  the  pend- 
ency of  the  action,  and  of  the  Intention  of 
the  defendant  therein  to  look  to  him  for 
indemnity  in  case  of  a  recovery,  and  is  not 
denied  an  opportunity  to  defend,  he  is 
bound  by  the  result  of  such  action.  Port 
Jervis  v.  First  Nat.  Bank,  96  N.  Y.  560. 

If  the  party  who  is  ultimately  responsible 
has  notice  of  the  pendency  of  an  action 
against  his  indemnitee,  and  is  given  an  op- 
portunity to  defend,  and  neglects  it,  he  is 
40  L.R.A.(N.S.) 


I  bound  by  the  result  of  the  action,  and  es- 
topped from  controverting,  in  an  action 
subsequently  brought  against  him  by  such 
indemnitee,  the  facts  which  were  litigated 
in  the  original  action.     Ibid. 

One  who,  at  the  request  of  another,  enters 
into  a  contract  as  his  surety,  is  bound  by 
a  suit  brought  against  the  party  whom  he 
is  bound  to  indemnify,  even  in  the  absence 
of  a  provision  in  his  contract  to  that  effect, 
since  the  law  implies  a  promise  to  indem- 
nify; and  where  the  indemnitor  has  notice 
of  the  suit  agafnst  the  indemnitee,  he  is 
bound  by  the  judgment  therein.  Konitzky 
V.Meyer, '49  N.  Y.  571. 

Even  a  judgment  bv  default  has  been  held 
conclusive  between  the  parties  thereto  and 
their  privies,  and  effectually  to  bind  an  in- 
demnitor who  had  notice  of  the  action  with 
an  opportunity  to  defend  the  same.  Mor- 
ette  y.  Bostwick,  56  Misc.  140,  106  N.  Y. 
Supp.  1102. 

If  the  indemnitor  takes  charge  of  the 
litigation,  the  judgment  is  equally  conclu- 
sive. Cal.  Civ.  Code,  §  2778.  Showers  v. 
Wadsworth,  81  Cal.  270,  22  Pac.  663. 

The  Georgia  Civ.  Code  of  1910,  §  5821, 
provides:  ''Where  a  defendant  may  have  a 
remedy  over  against  another,  and  vouches 
him  into  court  by  giving  notice  of  the  pend- 
ency of  the  suit,  the  judgment  rendered 
therein  will  be  conclusive  upon  the  party 
vouched,  as  to  the  amount  and  right  of  the 
plaintiff  to  recover."  Central  of  Georgia 
R.  Co.  v.  Macon  R.  k  Light  Co.  9  Ga.  App. 
628,  71  S.  E.  1076. 

The  Code  is  merely  declaratory  of  the 
principle  announced  by  the  supreme  court 
in  the  case  of  Western  k  A.  R.  Co.  v.  At- 
lanta, infra.  McArthor  v.  Ogletree,  4  Ga. 
App.  429,  61  S.  E.  859. 

Prima  facie  evidence. 

In  some  jurisdictions  a  jud^ent  against 
the  principal  is  held  to  be  prima  facie  evi- 
dence against  the  surety. 

As  between  the  principal  and  indemnitor, 
in  a  case  of  general  indemnity  against 
claims  or  suits,  the  judgment  against  the 
obligee  is  only  prima  facie  evidence;  and 
in  a  suit  upon  such  obligation,  the  indem- 
nitor may  show  that  his  principal  had  a 
good  defense  to  the  original  action  which 
he  neglected  or  refused  to  interpose,  or  that 
there  was  collusion  between  the  plaintiff 
and  defendant  in  such  action;  and  if  either 
is  established,  it  will  defeat  a  recovery. 
Chapin  v.  Thompson,  4  Hun,  779. 

A  judgment  in  favor  of  the  United  States 
on  an  official  bond  is,  at  least,  prima  facie 
evidence  against  the  obligors  on  the  bond 
qf  indemnity  given  to  the  surety.  Lee  v. 
Wisner,  38  Mich.  82. 

Where  a  builder  contracts  with  the  owner 
to  indemnify  him  for  injury  occasioned  to 
an  adjoining  building,  the  record  of  a  suit 
against  the  owner  for  damages  caused  by 
the  builder  is  admissible  in  an  action  by 
the  owner  against  the  builder  and  his  sure- 
ties. Leppert  v.  Flaggs,  101  Md.  71,  60  Atl. 
•450. 
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Where  a  mortgage  was  assigned^  and  the 
sureties  covenanted  that  the  assigned  se- 
curity should  produce  a  certain  sum  with 
interest,  over  and  above  all  costs  and  ex- 
penses of  suing  upon  it  or  foreclosing  the 
mortgage,  and  that  they  would  pay  any 
deficiency,  it  was  held  that  the  proceedings 
in  chancery  for  the  foreclosure  of  the  mort- 
gage were  evidence  against  the  sureties,  al- 
though they  were  not  parties  thereto. 
Rapelye  v.  Prince,  4  Hill,  121,  40  Am.  Dee. 
267. 

A  judgment  arising  out  of  matters  con- 
nected with  a  contract  guaranty  is  prima 
facie  evidence  against  the  guarantor  on  the 
question  of  liability.  Kearney  y.  Sascer,  37 
Md.  264. 

In  Pierce  v.  Wright,  33  Tex.  631,  the  rec- 
ord of  a  suit  against  the  signer  of  a  prom- 
issory note  was  held  admissible  in  an  action 
on  a  bond  obligating  the  defendant  to  save 
the  plaintiff  harmless. 

With  notice,  prima  facie  evidence. 

Some  of  the  cases  held  that  even  with 
notice  the  judgment  against  the  principal 
is  only  prima  facie  evidence  against  the 
sureties. 

The  general  rule  is  that  a  judgment 
against  a  principal  is  prima  facie  evidence 
against  the  surety  with  notice  of  the  pro- 
ceeding. McPharlin  v.  Fidelity  k  D.  Co. 
162  Mich.  141,  327  N.  W.  307. 

Where  an  action  is  brought  against  a 
principal  and  sureties  on  an  indemnity 
bond,  and  a  judgment  is  obtained  against 
the  defendants,  which  is  set  aside  as  to  the 
sureties  on  their  motion  upon  a  second  trial, 
the  judgment  against  the  principal  is  prima 
facie  evidence  against  the  sureties.    Ibid. 

A  judgment  against  a  warrantee  if  fairly 
obtained,  and  especially  if  obtained  upon  a 
notice  to  a  warrantor,  is  admissible  against 
the  latter  in  a  suit  against  him  on  his  con- 
tract of  warranty  of  indemnity.  Clark  v. 
Carrington,  7  Cranch,  308,  3  L.  ed.  354. 

Where  the  purchaser  of  goods  seeks  to 
hold  his  vendor  liable ,  over  for  damages 
recovered  against  him  on  account  of  defects 
in  the  goods,  the  judgment  is  admissible  in 
his  favor,  notice  having  been  given  to  his 
vendor  and  the  latter  having  participated 
in  the  trial.  Carleton  v.  Lombard,  A.  &  Co 
149  N.  Y.  137,  43  N.  E.  422. 

In  an  action  by  a  municipal  corporation 
for  damages  paid  at  the  suit  of  a  person 
injured  by  a  defect  in  a  street  caused  oy  the 
negligence  of  a  railroad  company,  the  record 
of  the  suit  is  admissible  against  the  com- 
pany, where  it  was  requested  to  defend. 
Western  &  A.  R.  Co.  v.  Atlanta,  74  Ga.  774. 

Without  notice,  prima  facie  evidence. 

Failure  to  give  notice  is  often  held  to 
render  a  judgment  otherwise  conclusive 
against  the  surety,  prima  facie  evidence 
only. 

With  notice,  the  former  judgment  is  con- 
elusive   against  the  security;    and   without 
it,  it  is  prima  facie  only.     Napier  v.  Neal, 
3  Ga.  298. 
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If  notice  and  opportunity  to  make  a  de- 
fense are  not  given  to  the  indemnitor,  judg- 
ment is  but  prima  facie  evidence  of  his  lia- 
bility on  the  bond.  Stewart  v.  Thomas,  45 
Mo,  42;  Knickerbocker  v.  Wilcox,  83  Mich. 
200,  21  Am.  St.  Rep.  696,  47  N.  W.  123. 

The  judgment  is  prima  facie  evidence  of 
the  amount  of  the  indemnitor's  liability. 
Grant  v.  Maslen,  161  Mich.  466,  16  L.R.A. 
(N.S.)  910,  116  N.  W.  472. 

Where  notice  was  not  given  to  the  in- 
demnitor, and  he  did  not  participate  in  the 
original  suit,  it  was  held  that  judgment 
rendered  therein  was  not  conclusive  upon 
him,  but  that  it  was  admissible  as  part  of 
the  plaintiff's  case.  Baltimore  &  O.  R.  Co. 
v.  Howard  County,  111  Md.  176,  73  Atl. 
656. 

If  the  indemnitee  wishes  to  make  a  judg- 
ment against  him  conclusive  against  the  in- 
demnitor, he  should  give  the  latter  notice 
and  an  opportunity  to  defend.  The  omis- 
sion to  give  notice  does  not  go  to  the  right 
of  action,  but  leaves  the  onus  upon  the  in- 
demnitee of  showing  that  the  judgment  was 
recovered  f6r  a  claim  or  demand  against 
which  the  indemnitor  was  bound  to  indem- 
nify him.  Aberdeen  v.  Blackmar,  6  Hilly 
324. 

If  a  thing  determined  in  a  prior  case  is 
the  same  thing  which  works  tne  breach  of 
covenant  complained  of,  then,  whether  the 
covenantor  was  well  warned  or  not,  the 
judgment  is  a  piece  of  lawful  evidence  in 
the  action  upon  the  covenant,  the  difference 
being  that  if  it  turn  out  that  the  covenantor 
was  not  adequately  warned, — ^was  not  in 
substance  a  party, — the  judgment,  instead 
of  being  final  as  against  him,  is  merely 
prima  facie  evidence  of  the  validity  of  the 
title  it  purports  to  validate,  and  is  dis- 
putable.   Mason  v.  Kellogg,  38  Mich.  132. 

The  record  of  a  judgment  of  ejectment 
against  an  indemnitee's  tenant  is  prima 
facie  evidence  against  the  indemnitors,  al- 
though they  had  no  notice  of  the  action 
upon  which  it  was  founded.  Taylor  v. 
Barnes,  69  N.  Y.  430. 

Where  the  condition  of  the  bond  is  that 
the  indemnitor  shall  pay  a  sum  of  money 
due  to  a  third  person,  or  save  the  indem- 
nitee harmless,  notice  of  the  suit  against 
the  indemnitee  is  unnecessary.  A  verdict 
recovered  against  the  indemnitee  is  at  least 
prima  facie,  not  to  say  conclusive,  evidence 
against  the  sureties  on  the  bond  to  show 
the  amount  of  damages.  Lee  v.  Clark,  1 
Hill,  66. 

An  award  of  arbitrators  against  an  owner 

Srimary  liable  for  breach  of  contract  is  not 
in  ding  upon  one  liable  over,  who  has  had 
no  notice  thereof.  Saveland  v.  Green,  86 
Wis.  612. 

Where  the  owner  conveyed  land  subject 
to  a  mortgage  which  the  grantee  assumed 
and  agreed  to  pay,  and  the  mortgage  waa 
foreclosed  in  an  action  against  the  grantor 
only,  it  was  held  that  the  proceedings  and 
judgment  in  foreclosure  were  properly  re- 
ceived in  evidence  in  an  action  by  the 
grantor  against  the  grantee  to  show  the 
amount  of  the  mortgage  debt,  the  sale  of 
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the  property,  and  the  amount  of  the  de- 
ficiency, although  the  grantee  was  not  a 
party  thereto,  and  had  no  notice  of  the  suit. 
Comatock  v.  Drohan,  8  Hun,  373.  The  court 
aaid:  ''Where  one  person  has  become  obli- 
gated to  protect  another  against  the  conse- 
quences of  his  or  her  default  in  payment, 
a  judgment  regularly  recovered  against  the 
party  entitled  to  such  protection  is  prima 
facie  evidence  of  the  facts  established  by  it, 
in  his  favor  in  an  action  against  the  person 
bound  to  make  the  indemnity." 

But  where  notice  is  expressly  stipulated 
for,  the  want  of  it  will,  of  course,  defeat 
the  action.  Bridgeport  F.  ft  M.  Ins.  Co. 
V.  Wilson,  34  N.  Y.  276. 

Judgments  held  not  conclusive. 

It  is  only  when  the  indemnitor  has  been 
notified  and  has  had  an  opportunity  to 
defend  that  he  will  be  concluded  by  a  judg- 
ment against  the  indemnitee,  as  to  all  ques- 
tions determined  therein  which  are  material 
to  a  recovery  against  him  by  the  indemnitee. 
Henderson  v.  Eckern,  115  Minn.  410,  132 
N.  W.  715. 

If  the  indemnitor  is  not  notified  of  the 
suit  against  the  indemnitee,  the  judgment 
is  not  conclusive  against  him;  but  if  he  is 
notified  and  refuses  to  defend  the  action, 
he  is  estopped  by  the  judgment.  French 
V.  Parish,  14  N.  H.  496. 

A  judgment  based  on  the  breach  of  an 
agreement  by  a  corporation  to  perform  cer- 
tain acts  is  not  conclusive  against  the  com- 
pany's guarantors.  Broadus  v.  Russell,  160 
Ala.  353,  49  So.  327. 

Where  a  sublessee  has  recovered  a  judg- 
ment against  the  lessee  for  damages  result- 
ing from  failure  of  the  landlord  U>  perform 
a  covenant  in  his  lease,  the  landlord,  who 
was  not  a  party  thereto,  cannot  technically 
be  said  to  be  concluded  thereby,  either  as 
to  the  issues  involved  or  the  amount  re- 
covered. Feland  v.  Berry,  130  Ky.  328,  113 
S.  W.  426. 

In  an  action  on  a  bond  to  pay  a  debt  and 
hold  the  indemnitee  harmless,  a  judgment 
against  the  principal  is  not  conclusive  and 
does  not  operate  as  an  estoppel  against  the 
surety,  and  he  will  be  permitted  to  interpose 
any  valid  defense  that  would  defeat  plain- 
tiff's case  existing  at  the  time  the  judgment 
was  obtained.  Browne  v.  French,  3  Tex. 
Civ,  App.  446,  22  8.  W.  681. 

The  guarantors  of  the  payment  of  a  bond 
and  mortgage  are  not  estopped  from  inter- 
posing the  defense  of  extension  of  time  of 
payment,  by  a  judgment  against  the  mort- 
gagor, where  they  were  not  parties  to  the 
action  in  which  it  was  rendered.  Kane  v. 
Cortesy,  100  N.  Y.  132,  2  N.  E.  874. 

Where  the  assignor  of  a  judgment  guar- 
anteed to  the  assignee  a  certain  sum  in 
case  of  the  latter's  failure  to  collect  the 
judgment  after  prosecuting  the  judgment 
debtor  to  insolvency,  and  the  judgment 
debtor  set  up  payment  and  was  successful, 
it  was  held  that  the  record  of  the  suit  did 
not  conclude  the  assignor,  who  had  no  notice 
thereof,  from  showing  that  the  judgment 
40  L.ILA.(N.S.) 


assigned  was  a  valid  and  subsistiing  judg- 
ment and  that,  had  proper  diligence  been 
used  in  the  conduct  of  the  suit,  the  defense 
of  payment  would  not  have  been  successful, 
Woodward  ▼.  Moore,  13  Ohio  St.  136. 

An  abutting  owner  who  is  not  permitted 
to  appear  and  defend  an  action  against  the 
city  is  not  bound  by  the  judgment  entered 
against  it.  Lewiston  v.  Isaman,  19  Idaho, 
663,  116  Pac.  494. 

But  where  the  party  sought  to  be  made 
liable  over  was  sued  as  a  joint  defendant 
in  the  original  action,  and  appeared  thereiil, 
and  the  action  against  him  was  discontin- 
ued, he  is  not  bound  bv  the  judgment  ren- 
dered therein,  in  the  absence  of  any  notice 
to  defend  .the  action  in  its  changed  form. 
Boston  V.  Brooks,  187  Mass.  286,  73  N.  E. 
206. 

Upon  no  principle  can  the  party  indem- 
nifying be  held  liable  where  he  has  not  had 
notice  of  the  suit  and  an  opportunity  to 
defend  given  him.  Thomas  v.  Hubbell,  18 
Barb.  9. 

In  Eaton  v.  Lyman,  26  Wis.  61,  it  was 
held  that  grantor  will  not  be  bound  by  a 
judgment  of  eviction  against  his  grantee, 
even  after  proper  notice,  if  after  judgment 
he  is  not  permitted  to  pay  costs  and  take 
a  new  trial  as  provided  by  statute.  The 
court  said:  "Where  a  grantee  seeks  to 
conclude  a  grantor  in  an  action  on  the  cove- 
nants of  the  deed,  by  the  result  of  the  suit 
in  which  the  grantee  was  ousted  under  an 
alleged  paramount  title,  it  should  appear 
not  only  that  the  grantor  was  notified  of 
the  suit  and  requested  to  defend  it,  but  that 
he  was  allowed  to  do  so  to  the  utmost  extent 
of  the  law,  if  he  desired  to.  Otherwise  a 
defendant  in  ejectment  might  acquiesce  in 
an  erroneous  result  of  a  trial,  and  refuse 
his  grantor  an  opportunity  to  correct  it  by 
appeal,  and  still  conclude  him  by  the  judg- 
ment in  an  action  on  his  covenants.  This 
would  be  clearly  unjust.  And  it  would  be 
equally  so  to  allow  the  grantee  to  acquiesce 
arbitrarily  in  the  result  of  a  first  trial  in 
ejectment,  and  conclude  his  grantor  by  it, 
refusing  the  latter  the  privilege  of  taking 
the  second  trial  allowed  by  the  statute,  and 
conducting  the  litigation  farther." 

The  doctrine  that  where  a  person  against 
whom  suit  is  brought  to  recover  damages 
is  entitled  to  indemnity  from  another  in 
case  of  being  compelled  to  pay  such  dam- 
ages, such  other  is  bound  by  the  judgment 
against  such  person  if  he  be  notified  of  the 
pendency  of  the  suit  and  has  an  opportunity 
to  defend  against  the  same,  does  not  apply 
to  a  case  in  which  the  indemnitor  is  first 
sued.  If  the  indemnitor  be  first  sued,  the 
judgment  in  a  subsequent  suit  by  the  same 
plaintiff  against  the  indemnitee  will  not  af- 
fect the  plaintiff  as  to  any  question  litigated 
in  such  nrst  suit.  Schaefer  v.  Fond  du  Lac, 
99  Wis.  333,  41  L.R.A.  287,  74  N.  W.  810. 

Judgment  no  evidence  whatever. 

Other  courts  hold  that  the  judgment,  in 
the  absence  of  notice,  is  no  evidence  what- 
ever against  the  indemnitor. 
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If  the  property  owner  has  had' no  notice 
of  the  suit  against  the  city  for  damages 
sustained  by  reason  of  an  unsafe  sidewalk, 
a  judgment  against  the  city  does  not  estab- 
lish a  liability  against  him.  Catterlin  v. 
Frankfort,  79  Ind.  547,  41  Am.  Rep.  627. 

The  indemnitor  not  having  had  notice  of 
the  suit  against  the  indemnitee,  a  judgment 
obtained  therein  is  as  to  the  indemnitor  ros 
inter  cUios  acta,  American  Bldg.  &  L.  Asso. 
V.  Stoneman,  53  Minn.  212,  54  N.  W.  1115. 

A  decree  against  the  principal  in  an  ac- 
tion to  compel  an  accounting  is  not  evi- 
dence against  a  guarantor  unless  he  has  had 
notice  thereof  and  an  opportunity  to  defend. 
Douglass  V.  Howland,  24  Wend.  35. 

The  record  of  a  judgment  against  a  ten- 
ant for  rent  is  not  evidence  againat  one 
who  has  become  surety  for  the  rent,  who 
was  not  a  party  to  the  action,  and  who  had 
no  notice  to  defend  it.  Giltinan  v.  Strong, 
64  Pa.  242,  reversing  7  Phila.  176. 

In  an  action  on  a  bond  conditioned  to 
support  the  poor  of  a  town  for  a  certain 
period,  and  to  indemnify  and  save  the 
town  harmless  from  all  "expenses,  loss,  or 
costs  on  account  of  such  poor,"  a  judgment 
against  the  town  for  the  support  of  a  pauper 
is  as  to  the  indemnitors  having  no  notice 
thereof  res  inter  alios  acta.  Castle  ton  v. 
Miner,  8  Vt.  209. 

In  an  action  on  a  bond  indemnifying  a 
surety  on  the  bond  of  a  tax  collector,  a 
judgment  against  the  tax  collector'?  surety 
at  the  suit  of  the  receiver  general  is  no 
evidence  of  the  amount  of  damages  sus- 
tained by  the  collector's  surety.  %ing  v. 
Norman,  4  C.  B.  884,  17  L.  J.  C,  P.  N.  S. 
23,  11  Jur.  824.  The  court  said  that  the 
judgment  could  not  be  used  for  such  a  pur- 
pose without  holding  that  a  stranger  to  a 
judgment,  who  has  had  no  opportunity  to 
cross-examine  witnesses  or  to  dispute  the 
conclusions  to  be  drawn  from  the  evidence, 
can  be  bound  by  verdict  where  the  judg- 
ment is  after  the  verdict,  or  can  be  bound 
by  an  agreement  made  without  his  privity 
or  intervention  between  the  parties  to  the 
judgment  where  it  is  a  judgment  founded 
on  agreemeent. 

To  what  extent,  evidence. 

Where  the  judgment  is  conclusive  or  ad- 
missible against  the  sureties,  the  question 
arises  of  how  far  it  may  be  conclusive  or 
prima  facie  evidence  against  them. 

It  has  been  held  that  where  a  party  has 
the  right  of  recovery  over  secured  to  him, 
either  by  operation  of  law  or  express  con- 
tract, and  he  has  given  the  person  so  re- 
sponsible due  notice  of  the  suit,  the  judg- 
ment, if  obtained  without  fraud  or  collu- 
sion, will  be  conclusive  evidence  against 
such  person  of  every  fact  established  by  it. 
Spencer  v.  Dearth,  43  Vt.  98. 

A  judgment  against  an  indemnitee  is  con- 
clusive upon  the  indemnitor  as  to  the 
amount  of  the  demand  and  the  costs,  where 
the  indemnitor  was  notified  of  the  suit  and 
assumed  to  defend  it,  and  where  it  was  his 
own  fault  and  his  failure  to  fulfil  his  agree- 
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ment  in  connection  with  the  defense  of  the 
suit,  which  made  the  costs.  Wright  v. 
Whiting,  40  Barb.  235. 

A  judgment  against  the  voucher  is  con- 
clusive upon  the  vouchee  as  to  such  matters 
as  the  latter  could  have  proved  in  defense 
of  the  judgment  against  the  voucher.  Mc- 
Arthor  v.  Ogletree,  4  Ga.  App.  429,  61  S.  B. 
859. 

Where  one  of  the  parties  to  a  pendinff  ac- 
tion claims  that  a  third  person  is  liable 
over  to  him  in  the  event  ne  loses  in  the 
suit,  and  vouches  that  person  by  notifying 
him  of  the  pendency  of  the  suit  and  giving 
him  opportunity  to  appear  therein,  the 
judgment  in  that  suit  is  conclusive  on  the 
person  vouched  as  to  the  correctness  of 
the  judgment,  but  is  not  conclusive  of  the 
fact  that  there  is  such  a  relationship  be- 
tween the  person  vouched  and  the  person 
vouching  that  a  right  of  action  over  exists. 
Central  of  Georgia  R.  Co.  v.  Macon  R.  & 
Light  Co.  9  Ga.  App.  628,  71  S.  E.  1076. 

In  case  of  eviction  by  force  of  judgment 
at  law,  with  notice  of  the  suit  to  the  war- 
rantor, the  judgment,  unless  obtained  by 
fraud,  is  plenary  evidence  of  a  paramount 
title;  Hamilton  v.  Cutts,'4  Mass.  348,  3 
Am.  Dec.  222. 

A  judgment  of  eviction  cannot  be  im- 
peached in  an  action  against  the  grantor  on 
his  covenants,  who  has  been  duly  notified, 
merely  by  proof  of  mistake  in  the  defense 
of  the  original  suit,  if  the  judgment  is 
valid  and  free  from  fraud  or  collusion. 
Chamberlain  v.  Preble,  11  Allen,  370. 

A  judgment  in  an  ejectment  action  is  con- 
clusive evidence  of  the  breach  of  the  cove- 
nant of  title,  if  the  grantor  was  duly  noti- 
fied of  the  suit  against  the  grantee,  and, 
where  notice  is  not  given,  the  defendant  in 
the  action  on  the  covenant  is  precluded 
only  from  proving  a  good  title  to  the  land 
conveyed.  The  record  is  prima  facie  evi- 
dence of  what  is  equivalent  to  an  eviction, 
and  also  that  the  plaintiff  did  not  fail  to 
recover  in  consequence  of  any  act  or  neglect 
of  his.  This  is  sufficient  to  support  an  ac- 
tion, unless  tne  defendant  shows  good  title 
in  himself  at  the  time  of  his  convevance  to 
the  plaintiff.    Pitkin  v.  Leavitt,  13  Vt.  379. 

If  a  covenantor  to  warrant  and  defend 
title  be  notified  of  the  pendency  of  a  suit 
in  ejectment  against  the  covenantee,  the 
judgment  against  the  latter  is  evidence 
against  the  former  that  the  recovery  was 
obtained  by  paramount  title,  and  if  the 
notice  was  sufficient,  the  judgment  will  be 
conclusive,  unless  it  was  obtained  in  conse- 
quence of  some  fact  which  occurred  after 
the  date  of  the  covenant.  Davenport  v. 
Muir,  3  J.  J.  Marsh.  310,  20  Am.  Dec.  143. 

When  a  grantee  has  been  evicted  by  vir- 
tue of  a  judgment  recovered  against  him, 
that  judgment  is  legally  admissible  to  prove 
the  fact  of  eviction,  but  not  to  prove  the 
superior  title  of  the  recovering  party.  If 
the  grantor,  however,  had  notice  of  the  suit 
and  opportunity  to  appear  and  defend,  it  is 
evidence  against  him  to  prove  the  title  of 
the  recovering  party.  Hardy  v.  Nelson,  27 
Me.  525 
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It  is  maintained  in  many  cases  that  a 
judgment  against  a  warrantee  is  prima  facie 
evidence  of  both  eviction  and  the  infirmity 
of  the  title,  even  though  the  warrantor  had 
no  notice  of  the  former  litigation,  In  a  suit 
by  the  warrantee  against  the  warrantor 
upon  the  covenants  in  the  deed.  Ryerson 
V.  Chapman,  66  Me.  557. 

The  record  of  a  judgment  against  the 
maker  of  a  note  is  admissible  against  the 
guarantor  to  prove  that  such  judgment  had 
been  rendered,  especially  where  the  notice 
of  the  pendency  of  the  action  was  given 
him;  but  whether  the  judgment  was  upon 
the  merits  of  the  case,  whether  the  same 
point  was  in  issue,  is  a  necessary  matter  of 
inquiry,  and  open  to  proof  by  parol  evi- 
dence. Robinson  v.  Lane,  14  Smedes  &  M. 
161. 

In  an  action  by  an  indorsee  against  one 
who  has  indorsed  and  delivered  to  him  a 
negotiable  promissory  note  in  the  usual 
course  of  business,  to  recover  the  amount 
which  he  has  been  adjudged  to  pay  in  con- 
sequence of  (fc  forgery  of  the  signature  of 
a  prior  indorser,  the  plaintiff  having  given 
to  the  defendant  timely  notice  of  the  pend- 
ency of  the  suit  in  which'  such  judgment 
was  recovered,  and  an  opportunity  to  de- 
fend,— such  former  judgment  is  conclusive 
with  respect  to  the  forgery.  First  Nat. 
Bank  v.  First  Nat.  Bank,  68  Ohio  St.  43, 
67  N.  E.  91. 

In  Conner  v.  Reeves,  103  N.  Y.  527,  9  N. 
E.  439,  affirming  35  Hun,  507,  the  court 
said:  "The  covenantor  in  an  action  on  a 
covenant  of  general  indemnity  against  judg- 
ments is  concluded  by  the  judgment  recov- 
ered against  the  covenantee,  from  question- 
ing the  existence  or  extent  of  the  cove- 
nantee's liability  in  the  action  in  which  it 
was  rendered.  The  recovery  of  a  judgment 
is  the  event  against  which  he  covenanted, 
ifnd  it  would  contravene  the  manifest  inten- 
tion and  purpose  of  the  indemnity  to  make 
the  right  of  the  covenantee  to  maintain  an 
action  on  the  covenant  to  depend  upon  the 
result  of  the  retrial  of  an  issue  which  as 
against  the  covenantee,  had  been  conclusive- 
ly determined  in  the  former  action,  'always, 
however,  saving  the  right,  <a8  the  law  must 
in  every  case  where  the  suit  is  between 
third  persons,  to  contest  the  proceeding  on 
the  ground  of  fraudulent  collusion  for  the 
purpose  of  charging  the  surety.' " 

Where  the  undertaking  of  a  surety  was 
that  buildings  should  be  erected  by  his  prin- 
cipal upon  certain  real  property,  and  the 
same  turned  over  free  from  encumbrance, 
proper  records  showing  the  filing  of  claims 
for  mechanic's  liens,  and  a  decree  establish- 
ing the  same  as  claimed,  are  admissible  as 
proof  of  the  existence  of  liens  against  the 
property  in  a  suit  against  the  surety  on  his 
undertaking,  notwithstanding  the  fact  that 
such  surety  was  neither  named  in,  nor  made 
a  party  to,  the  proceedings  evidenced  by 
such  records.  Com  stock  v.  Cameron,  41 
Neb.  814,  60  N.  W.  105. 

A  judgment  against  a  contractor  in  a 
mechanics'  lien  action  is  conclusive  against 
the  sureties  as  to  the  validity  of  the  claim 
40  L.R.A.(N.S.)  . 


upon  which  it  was  founded,  where  the  con- 
ditions of  the  bond  sued  upon  bind  the 
obligors  to  keep  the  obligees  hanpless  and 
indemnified  "from  and  against  all  and  every 
claim,  demand,  judgment,  liens,  mechanics' 
liens,  costs,  and  fees  of  every  description 
incurred  in  suits  or  otherwise,  against  the 
building  erected  under  said  contract,  and  to 
repay  to  the  obligees  all  sums  of  money 
which  they  may  pay  to  other  persons  on 
account  of  work  and  labor  done  or  mate- 
rials furnished  on  or  for  said  building." 
Oberbeck  v.  Mayer,  59  Mo.  App.  289. 

In  an  action  by  the  owner  of  a  canal  to 
hold  contractors  liable  for  damages  sus- 
tained by  property  owners  due  to  the  negli- 
gent carrying  on  of  the  work  of  construc- 
tion, under  a  contract  by  which  the  con- 
tractors agreed  to  save  the  canal  owner 
harmless,  judgments  obtained  against  the 
indemnitee  for  such  neglect  are  admissible 
against  the  indemnitors,  and  Are  conclusive 
in  so  far  as,  and  to  the  extent  to  which, 
they  were  rendered  on  account  of  the  work 
done  or  omitted  to  be  done  by  the  contract- 
ors or  indemnitors,  where  it  appeared  that 
the  contractors  had  notice  of  the  commence- 
ment of  the  action,  and  were  requested  to 
defend,  but  neglected  to  do  so.  Lake  Dnim- 
mond  Canal  &  Water  Co.  v.  West  End  Trust 
&  8.  D.  Co.  73  C.  C.  A.  227,  142  Fed.  41. 

But  the  judgment  cannot  be  extended  be- 
yond the  issue  necessarily  determined  by 
it,  nor  is  the  person  who  is  responsible  over 
precluded  from  '  setting  up  any  defense 
which,  from  the  nature  of  the  action  or  the 
pleadings,  he  could  have  interposed  in  the 
first  litigation,  had  he  been  a  formal  party 
to  it.  Fowler  v.  Jersey  Shore,  17  Pa.  Super. 
Ct.  366. 

One  who  guarantees  that  all  wines  sup- 
plied to  his  principal  "shall  be  duly  paid 
for"  is  not  bound  as  to  the  amount  of  his 
liability  by  an  award  of  arbitrators  pro- 
vided for  in  the  agreement  between  his  prin- 
cipal and  the  seller.  Ex  parte  Young,  50 
L.  J.  Ch.  N.  S.  824,  L.  R.  17  Ch.  Div.  668, 
45  L.  T.  N.  8.  90. 

Where  the  amount  of  the  judgment  was 
determined  by  agreement  without  securing 
the  consent  of  the  indemnitor,  this  was  held 
to  reduce  the  judgment  from  conclusive  to 
prima  facie  evidence  only  of  his  liability 
and  the  amount  thereof,  and  to  afford  him 
the  opportunity  of  showing  either  that  the 
judgment  was  procured  by  fraudulent  collu- 
sion, was  not  founded  upon  a  legal  liability, 
or  that  it  exceeded  sucn  liability.  Kansas 
City,  M.  k  B.  R.  Co.  v.  Southern  R.  News 
Co.  151  Mo.  373,  42  L.RJL.  380,  74  Am.  St 
Rep.  545,  52  S.  W.  205. 

Personal  injuries. 

It  is  a  well-settled  general  rule  that, 
when  one  who  has  a  right  to  recover  over 
is  sued,  the  judgment  regularly  rendered 
against  him  is  conclusive  upon  the  person 
liable  over,  provided  notice  of  the  suit  be 
given  to  the  latter  and  full  opportunity 
afforded  him  to  make  defense.  But  when 
the  liability  over  is  not  as  broad   as  the 
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original  liability,  the  plaintiff  in  the  suit  to 
recover  over,  if  he  relies  on  the  adjudication 
made  in  the  former  case,  must  show  that 
the  very  ground  of  liability  against  the  in- 
demnitor was  found  to  exist,  and  was  nec- 
essarily adjudicated,  in  the  original  suit. 
The  estoppel  created  by  the  first  judgment 
cannot  extend  beyond  the  questions  neces- 
sarily determined  by  it.  B.  Roth  Tool  Co. 
V.  New  Amsterdam  Casualty  Co.  88  C.  C.  A. 
669,  161  Fed.  709. 

If  a  property  owner  through  whose  negli- 
gence a  person  is  injured  by  reason  of  a 
dangerous  sidewalk  is  notified  of  the  action 
against  the  city  for  damages,  he  is  con- 
cluded by  the  judgment  against  the  corpora- 
tion as  to  all  questions  adjudicated  in  that 
action.  McNaughton  v.  Elkhart,  85  Ind. 
384;  Elkhart  ▼.  Wickwire,  87  Ind.  77. 

A  judgment  obtained  against  a  municipal 
corporation  for  injuries  caused  by  a  defect 
or  obstruct iop  in  a  highway  is  conclusive 
evidence  of  its  necessary  facts,  if  a  subse- 
quent action  be  brought  by  the  municipality 
against  a  third  person  who  was  the  author 
of  the  defect  or  nuisance,  and  who,  having 
been  legally  notified  of  the  first  suit,  is 
liable  over.    Fowler  v.  Jersey  Shore,  supra. 

A  judgment  against  a  city  for  damages 
due  to  a  dangerous  street  obstruction  erect- 
ed by  an  abutting  owner  is  conclusive 
against  the  latter  duly  vouched  into  court, 
as  to  the  amount  and  the  right  of  the 
plaintiff  to  recover  in  the  suit  against  the 
city,  and  as  to  all  defenses  that  either  the 
municipality  or  the  party  vouched  could 
have  set  up  in  the  first  suit,  and  which 
were  actually  set  up  and  passed  upon  in 
that  suit.  Byne  v.  Americus,  6  Ga.  App. 
48,  64  S.  E.  285. 

Where  a  railroad  company  through  whose 
negligence  in  maintaining  the  approach  to 
a  bridge,  a  person  was  injured,  had  timely 
notice  of  the  bringing  of  a  suit  against  a 
village  therefor,  and  was  notified  to  take 
charge  of  the  defense,  it  was  held  that  a 
judgment  against  the  village  was  conclusive 
against  the  company,  so  far  as  the  right  of 
the  injured  person  to  recover  was  concerned. 
Port  Jervis  v.  Erie  R.  Co.  59  Misc.  623,  111 
N.  Y.  Supp.  851. 

Where  a  railroad  company  liable  over  to 
a  city  for  damages  arising  from  personal 
injuries  received  by  falling  into  an  un- 
guarded excavation  has  been  duly  vouched 
to  appear  and  defend,  the  judgment  against 
the  municipality  is  conclusive  upon  the  com- 
pany on  the  question  of  its  negligence,  if 
that  fact  was  necessarily  determined  in  the 
original  action.  District  of  Columbia  v. 
Baltimore  &  P.  R.  Co.  1  Mackey,  314. 

One  who  has  been  proseecuted  to  judg- 
ment upon  a  cause  of  action  based  upon  the 
negligent  act  of  another  who  owed  a  duty 
to  him,  where  such  other  party  has  been 
called  in  to  defend,  and  has  actually  as- 
sumed the  conduct  of  the  defense,  may  sue 
such  other  party  for  indemnity,  and  rest 
his  case  in  respect  of  the  question  of  negli- 
gence upon  proof  of  the  former  adjudica- 
tion, it  being  shown  that  it  was  in  conse- 
quence of  such  negligence  that  the  former 
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judgment  was  rendered.  Lawrence  v. 
Stearns,  79  Fed.  878. 

Where  a  judgment  has  been  obtained 
against  a  town  for  injuries  due  to  a  defect 
in  a  highway  caused  by  the  negligence  of  a 
railway  company,  which  had  notice  df  the 
suit  and  an  opportunity  to  defend  its  in- 
terests, the  judgment  is  conclusive  in  an 
action  by  the  town  against  the  company, 
on  the  question  whether  the  highway  was 
defective  in  the  manner  alleged.  Waterbury 
V.  Waterbury  Traction  Co.  74  Conn.  162,  60 
Atl.  3. 

A  judgment  against  a  city  for  the  main- 
tenance of  a  dangerous  sidewalk  is  conclu- 
sive as  to  the  dangerous  condition  of  the 
walk,  upon  the  property  owner  who  permit- 
ted *the  condition  to  exist,  and  who  was 
called  in  to  defend.  Bloom  ington  v.  Roush, 
13  111.  App.  339. 

When  a  suit  is  brought  against  a  city  for 
damages  caused  by  the  act  of  one  who  ob- 
structs or  excavates  in  the  street,  and  such 
person  has  notice  of  the  suit,  the  judgment 
will  be  conclusive  against  him  in  an  action 
by  the  city  to  recover  the  amount  it  has 
been  compelled  to  pay,  so  far  as  relates 
to  all  matters  necessarily  included  in  the 
adjudication, — such  as  that  the  person  was 
injured  at  the  place  alleged,  without  fault 
on  his  part,  and  that  damages  were  sus- 
tained to  the  amount  of  the  judgment,  and 
that  the  excavation  was  wrongfully  and 
negligently  permitted  to  remain  uncovered 
and  unguarded.  Todd  v.  Chicago,  18  111. 
App.  665. 

A  judgment  against  a  city  for  an  injury 
received  by  reason  of  a  defective  highway  is 
conclusive  against  a  tenant  of  the  abutting 
land  in  an  action  over  by  the  city,  as  to 
the  defective  condition  of  the  highway,  as 
to  the  care  used  by  the  injured  pertfon,  and 
as  to  the  amount  of  his  damage,  where  the 
tenant  has  had  notice  of  the  action  updn 
which  the  judgment  was  founded.  Boston 
v.  Worth  ington,  10  Gray,  496,  71  Am.  Dec. 
078. 

A  judgment  for  the  plaintiff  in  an  action 
against  a  city  for  injuries  received  by  the 
overturning  of  a  sleigh  in  one  of  its  streets, 
due  to  the  negligence  of  a  railroad  company 
in  laying  its  tracks,  is  conclusive  against 
the  company  in  an  action  over,  as  to  the 
extent  oi  the  damages,  as  to  the  dangerous 
character  of  the  street,  and  as  to  the  free- 
dom of  the  person  injured  from  contributory 
negligence,  where  the  company  was  request- 
ed to  defend,  but  declined.  Troy  v.  Troy 
&  L.  R.  Co.  49  N.  Y.  657. 

A  judgment  against  a  city  for  personal 
injuries  caused  by  an  obstruction  placed  in 
a  street  by  a  contractor  is  conclusive 
against  the  contractors  and  their  sureties 
in  an  action  over  against  them  by  the  city, 
as  to  the  amount  oif  damages,  the  existence 
of  the  defect  or  obstruction  in  the  street, 
and  as  to  the  freedom  of  the  person  injured 
from  contributory  negligence,  where  both 
the  contractors  and  the  sureties  had  timely 
notice  of  the  suit,  and  that  it  was  brought 
for  the  purpose  of  obtaining  judgment 
against  the  city  for  an  act  of  the  contract* 
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ors,  and  that  they  were  required  to  come 
in  and  defend.  New  York  v,  Brady,  161  N. 
Y.  611,  46  N.  E.  1122. 

The  party  liable  over  to  a  city  against 
which  a  judgment  has  been  recovered  for 
injuries  due  to  negligence,  who  has  been 
given  due  notice  of  the  original  action,  is 
concluded  as  to  any  matter  which  might 
have  been  urged  as  a  defense  against  such 
liability,  and  evidence  that  the  person  in- 
jured was  guilty  of  contributory  negligence 
is  not  receivable.  The  primary  liability, 
however,  must  be  established.  Rochester 
v.  Montgomery,  72  N.  Y.  66. 

A  judgment  against  a  city  for  personal 
injuries  caused  by  the  collapse  of  a  tempo- 
rary bridge  in  a  highway,  due  to  the  negli- 
gence of  contractors  employed  ly  an  abutp 
ting  owner,  is  conclusive  in  an  action  over 
by  the  city  against  the  defendant,  who  was 
properly  vouched  in,  as  to  the  amount  of 
damages,  the  extent  of  the  defect,  and  as 
to  the  fact  that  the  injured  person  was  free 
from  negligence.  New  York  v.  Corn,  133 
App.  Div.  1,  117  N.  Y.  Supp.  514. 

A  judgment  obtained  against  a  borough 
for  personal  injuries  due  to  a  defective  hi^- 
way  is  conclusive  evidence  of  the  existence 
of  the  defect  in  the  highway,  and  of  the  in- 
jury to  the  individual  hurt  while  in  the  ex- 
ercise of  due  care,  and  of  the  amount  of  the 
damages.  Fowler  ▼.  Jersey  Shore,  17  Pa. 
Super.  Ct.  366. 

Where  a  judgment  was  obtained  against 
a  city  for  personal  injuries  caused  by  a  de- 
fective sidewalk,  it  was  held  conclusive  of 
the  existence  of  the  defect  in  the  street,  and 
of  the  primary  liability  of  the  city  there- 
for, and  of  the  fact  that  the  plaintiff  in 
the  original  action  was  injured  without 
contributory  negligence,  and  of  the  amount 
of  the  judgment,  in  an  action  by  the  city 
to  hold  the  contractor  and  his  sureties  lia- 
ble on  a  bond  to  indemnity  the  city,  where 
/notice  of  the  original  action  and  an  oppor- 
tunity to  defend  were  given  to  the  con- 
tractor and  his  sureties,  and  nothing  re- 
mained to  be  proved  by  the  city  except 
that  the  contractors  were  responsible  for 
the  defect  for  which  the  recovery  was  had. 
Seattle  v.  Regan,  62  Wash.  262,  132  Am. 
St.  Rep.  963,  100  Pac.  731. 

In  an  action  against  an  indemnitor  to  re- 
cover over  after  a  judgment  against  a  city 
for  the  killing  of  a  boy  as  the  result  of  de- 
fective wire  insulation,  contributory  negli- 
gence of  the  deceased  is  not  a  defense,  in 
the  absence  of  bad  faith  on  the  part  of  the 
city  in  not  presenting  that  defense  in  the 
original  action.  Owensboro  v.  Westing- 
house,  C.  K.  k  Co.  91  C.  C.  A.  335,  166  Fed. 
386. 

In  an  action  by  a  town  against  those  by 
whom  an  excavation  causing  an  injury  was 
made,  the  verdict  and  judgment  after  no- 
tice, are  conclusive  evidence  of  the  existence 
of  the  defect  in  the  highway,  the  injury  to 
the  individual  while  he  was  in  the  exercise 
of  due  care,  and  the  amount  of  the  injury. 
Portland  v.  Richardson,  64  Me.  46,  89  Am. 
Dec.  720. 

But  whether,  as  between  the  defendant  in 
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the  first  action  and  the  party  sought  to  be 
held  liable  over,  the  latter  is  primarily  lia- 
ble for  the  damages  occasioned  to  the  per- 
son injured,  must  be  determined  by  evidence 
outside  of  the  ^  record  of  the  first  action. 
The  judgment  is  not  conclusive  as  to  the 
liability  of  the  defendant  in  the  second  ac- 
tion. Oceanic  Steam  Nav.  Co.  v.  Compania 
Transatlantica  Espanola,  134  N.  Y.  461,  30 
Am.  St.  Rep.  686,  31  N.  E.  987. 

Where  there  was  a  judgment  against  a 
city  for  personal  injuries  caused  by  the  neg- 
ligence of  the  city  in  permitting  a  plank 
to  be  taken  up  from  the  sidewalk  so  as  to 
make  it  dangerous,  a  judgment  for  the 
plaintiff  obtained  therein  was  held  not  con- 
clusive on  the  property  owner  on  the  ques- 
tion of  the  latter's  negligence,  the  negli- 
gence of  the  city  being  the  only  question  at 
issue  in  the  original  action.  Lansing  v.  De- 
troit, L.  &  N.  R.  Co.  129  Mich.  403,  89  N. 
W.  64. 

A  judgment  against  a  city  for  personal 
injuries  claimed  to  be  due  to  the  negligence 
of  a  railroad  company  in  failing  to  remove 
snow  from  its  tracks  is  competent  evidence 
against  the  company  in  an  action  over  by 
the  city  against  it,  and  an  estoppel  except 
as  to  the  question  whether  the  injury  hap- 
pened by  the  negligence  of  the  railroad  com- 
pany. Troy  v.  Troy  &  L.  R.  Co.  3  Lans. 
270. 

When  indemnity  is  sought  by  a  city  which 
has  been  adjudged  liable  for  damages  aris- 
ing from  negligence  of  a  contractor  prima- 
rily liable  therefor,  a  judgment  against  the 
city,  in  an  action  against  the  contractor,  is 
evidence  that  the  city  was  liable  for  the 
damages,  and,  when  notice  has  been  given 
to  defend,  of  the  amount  of  damage  arising 
from  the  injury;  but  it  does  not  establish 
which  of  the  parties  is  primarily  liable. 
New  York  v.  Brady,  70  Hun,  260,  24  N.  Y. 
Supp.  296,  second  appeal,  77  Hun,  241,  28 
N.  Y.  Supp.  324. 

As  a  general  rule,  when  indemnity  is 
sought  by  one  who  has  been  adjudged  lia- 
ble for  damages  arising  from  negligence 
for  which  another,  as  between  themselves,  is 
primarily  liable,  the  judgment  in  the  ac- 
tion against  the  former  is  evidence  in  the 
action  brought  for  indemnity,  that  the  de- 
fendant in  the  first  action,  plaintiff  in  the 
second,  was  liable  for  the  damages,  and, 
when  notice  has  been  given  to  defend,  of 
the  amount  of  the  damages  arising  from  the 
injury;  but  it  does  not  establish  which  of 
the  wrongdoers  is  primarily  liable,  unless 
that  question  was  in  issue  and  decided. 
Lexington  v.  iEtna  Indemnity  Co.  166  N.  C. 
219,  71  S.  E.  214. 

A  judgment  against  a  city  for  personal 
injuries  due  to  a  dangerous  condition  of  the 
street  concludes  the  person  liable  over,  who 
has  been  given  reasonable  notice  and  oppor- 
tunity to  defend,  as  to  all  matters  neces- 
sary to  establish  the  liability  of  the  city, 
to  the  person  injured,  and  as  to  any  matter 
which  might  have  been  urged  as  a  defense 
by  the  city  against  such  liability.  Unless, 
however,  it  appears  that  evidence  showing 
the  liability  of  the  alleged  indemnitor  was 
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necessarily  involved  in  the  determination  of 
the  original  action,  and  passed  upon  by  the 
trial  court  in  rendering  judgment,  the  de- 
fendant is  not  concluded  upon  the  point 
that,  notwithstanding  the  liability  ox  the 
city,  he  was  not  at  fault,  and  has  not  failed 
in  any  duty  which  he  owed  to  the  city  or 
the  person  injured,  and  he  may  plead  and 
show  such  facts  as  a  defense  upon  the  trial. 
Grand  Forks  v.  Paulsness,  19  N.  D.  293,  — 
L.R.A.(N.S.)  — ,  123  N.  W.  878. 

The  party  sought  to  be  held  liable  over 
is  not  estopped  by  the  first  judgment  from 
showing  that  he  was  not  the  owner  of  the 
premises  upon  which  the  accident  occurred, 
and  that  he  was  under  no  obligation  to  keep 
them  safe,  and  that  the  accident  did  not  re- 
sult from  his  neglect  of  duty.  Fowler  v. 
Jersey  Shore,  17  Pa.  Super.  Co.  366. 

Where  a  city  was  held  liable  for  personal 
injuries  received  by  a  person  falling  over  a 
plank  negligently  extended  over  a  sidewalk, 
the  judgment  is  not  res  judicata  as  to  the 
ultimate  liability  of  the  contractor  alleged 
to  have  been  responsible  for  the  obstruction. 
The  judgment  against  the  cit^  is  conclusive 
only  as  to  the  fact  of  the  injury,  that  the 
city  was  guilty  of  negligence,  and  as  to  the 
amount  of  the  recovery.  In  this  case  the 
contractor  was  sued  jointly  with  the  city, 
and  the  action  was  dismissed  as  to  him,  on 
the  plea  of  the  statute  of  limitations.  Rich- 
mond  V.  Sitterding,  101  Va.  354,  66  L.R.A. 
445,  99  Am.  St.  Rep.  879,  43  S.  E.  562. 

The  person  sought  to  be  made  liable  over 
to  a  municipal  corporation  is  not  estopped 
by  a  judgment  against  the  corporation,  from 
showing  that  he  was  under  no  obligation  to 
keep  the  street  in  which  the  accident  hap- 
pened in  a  safe  condition,  and  that  it  was 
not  through  his  fault  that  the  accident  oc- 
curred. Chicago  V.  Robbins,  2  Black,  418, 
17  L.  ed.  298. 

If  the  lot  owner  has  notice  of  the  action 
against  the  city  for  injury  due  to  a  defective 
sidewalk,  the  judgment  is  conclusive  upon 
him  as  to  the  fact,  cause,  and  extent  of  the 
injury,  but  not  as  to  the  responsibility  of 
the  lot  owner  for  such  cause.  Lincoln  v. 
First  Nat.  Bank,  67  Neb.  401,  60  L.R.A. 
923,  108  Am.  St.  Rep.  690,  93  N.  W.  698. 

5.  Sherifps  "bonds. 

Bonds  indemnifying  sheriffs,  constables, 
and  similar  officers  in  particular  cases  are 
governed  by  the  same  rules  that  apply  to 
other  indemnity  contracts,  in  respect  to  the 
effect  of  judgments  against  such  officers 
in  actions  against  their  indemnitors. 

If  the  indemnitor  of  a  sheriff  on  the  levy 
of  an  execution  has  seasonable  notice  of 
the  suit  against  the  sheriff  for  a  wrongful 
levy,  judgment  obtained  therein  is  conclu- 
sive against  him;  but  if  he  has  not  had  such 
notice,  judgment  is  only  prima  facie  evi- 
dence against  him.  Train  v.  Gold,  5  Pick. 
380. 

The  judgment  against  a  constable  is  con- 
clusive in  an  action  by  a  constable  against 
his  indemnitor,  the  latter  having  had  notice 
of  the  original  action  and  an  opportunity 
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to  defend.  Miller  v.  Rhoades,  20  Ohio  St. 
494. 

A  judgment  against  a  sheriff  is  conclusive 
as  to  his  right  to  recover  from  his  indem- 
nitors. Moore  v.  McSleeper,  102  Gal.  277v 
36  Pac.  593. 

A  judgment  against  a  sheriff  for  wrong- 
ful seizure  of  property  is  conclusive  against 
his  indemnitors.  Woodworth  v.  Gorsline, 
30  Colo.  186,  58  L.R.A.  417,  69  Pac.  705. 

The  indemnitors,  having  notice  to  defend, 
are  concluded  by  the  judgment  against  a 
sheriff,  their  principal,  under  the  California 
Civil  Code,  §  2778,  subdiv.  5.  Showers  v. 
Wadsworth,  81  Cal.  270,  22  Pac.  663. 

In  an  action  on  a  sheriff's  indemnity  bond, 
a  judgment  against  the  sheriff  is  binding 
upon  the  obligors  who  participated  in  the 
defense  of  the  action  against  the  sheriff. 
Meyer  v.  Purcell,  214  111.  62,  73  N.  E.  892, 
affirming  114  111.  App.  472. 

Where  the  surety  indemnifies  an  officer  in 
a  sale  of  property  under  execution,  a  judg- 
ment is  conclusive  against  the  surety  hav- 
ing notice  of  the  suit  against  the  officer. 
Jones  V.  Henry,  3  Litt  (Ky.)  427.  The 
court  said:  "The  meaning  of  the  undertak- 
ing is  that  he  will  undertake  for  the  officer 
to  pay  all  that  shall  be  recovered  for  the 
act  against  the  consequences  of  which  the 
officer  is  indemnified,  and  thus  the  obligor 
stipulates  to  become  party  and  to  be  bound 
by  all  legal  proceedings  against  the  offi- 
cer; and  to  avoid  the  effect  of  this  stipu- 
lation, it  would  be  incumbent  upon  him  to 
show  that  there  was  some  fraud  or  collusion 
in  obtaining  the  recovery,  or  at  all  events 
that  he  had  no  notice  of  it." 

A  judgment  against  a  sheriff  for  the  es- 
cape of  a  prisoner  is  conclusive  evidence  for 
the  plaintiff  in  an  action  on  a  bond  taken 
for  his  security  on  the  granting  of  the  liber- 
ties of  the  jail  to  the  prisoner  on  execution. 
Kip  V.  Brigham,  7  Johns.  168. 

Where  a  judgment  has  been  recovered 
against  a  sheriff  for  an  escape,  the  posiea 
is  evidence  without  the  judgment  to  prove 
actual  damages  at  least,  if  not  the  escape; 
and  the  sheriff  may  recover  the  amount  of 
the  debt  and  the  costs  in  the  original  suit, 
and  also  the  costs  of  the  action  against  him 
for  the  escape.    Ibid. 

In  an  action  on  a  bond  given  as  security 
for  jail  liberties,  the  record  of  a  recovery 
against  the  sheriff  for  an  escape,  after  no- 
tice to  the  sureties  and  their  assumption  of 
the  defense,  is  conclusive  that  the  plaintiff 
in  an  action  on  the  bond  has  been  damnified, 
and  to  that  extent.    Ibid. 

In  a  Nebraska  case  the  court  says :  "The 
conclusion  we  have  reached  is  that  in  an 
action  against  the  sureties  on  a  bond  given 
to  a  sheriff  to  indemnify  him  against  judg- 
ments to  which  he  shall  be  a  party,  the  Judg- 
ment recovered  against  the  officer  is  con- 
clusive against  the  sureties,  although  they 
had  no  notice  of  the  pendency  of  the  action 
in  which  the  judgment  was  obtained,  when 
it  is  shown  that  their  principal  defended  the 
suit  for  the  officer,  the  obligation  being  to 
indemnify  the  sheriff' "from  all  harm,  trou- 
ble,   damages,    costs,    suits,    actions,    judg^ 
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ments,  and  executions  that  shall  or  may 
arise,  come,  or  be  brought  against  him." 
Pasewalk  v.  Bollman,  29  Neb.  519,  26  Am. 
St.  Rep.  399,  46  N.  W.  780.  The  court 
further  said:  "The  Sureties  undertook  to 
saye  the  officer  harmless  from  any  judgment 
that  might  be  recovered  against  him  by  rea- 
son of  the  levying  of  the  executions.  It 
was  no  part  of  the  agreement  that  the  sure- 
ties should  be  notified  of  the  pendency  of 
the  action.  If  the  sureties  desired  notice  of 
the  proceedings  to  obtain  the  judgment,  they 
should  have  stipulated  for  it  iz.  the  bond  if 
indemnity;  not  having  done  so,  the  failure 
to  receive  such  notice  does  not  affect  their 
liability.  They  agreed  absolutely  to  be 
bound  by  any  judgment  rendered  against  the 
officer." 

In  a  suit  on  a  bond  indemnifying  a  sheriff 
against  damages  to  third  persons  claiming 
title  to  property  levied  upon  under  attach- 
ment, and  to  save  him  harmless  from  any 
J'udgment  which  might  be  obtained  against 
lim  with  reference  thereto,  the  sureties  are 
eoticluded  by  a  judgment  against  the  sheriff, 
in  the  absence  of  any  question  of  fraud  or 
collusion.  Flack  v.  Thaxter  (com,  pi.)  44 
N.  Y.  S.  R.  107,  17  N.  Y.  Supp.  359,  affirm- 
ing  39  N.  Y.  S.  R.  197,  14  N.  Y.  Supp.  366. 

The  indemnitor  of  a  constable  making 
sale  of  a  chattel  upon  execution,  not  having 
notice  of  the  suit  against  the  constable  in 
which  title  was  established  in  a  third  per- 
son, is  not  bound  by  the  judgment  obtained 
therein  on  that  question.  The  judgment  is 
no  evidence  against  him  on  the  question  of 
title.    Burrill  v.  West,  2  N.  H.  190. 

A  judgment  against  a  constable  for  not 
collecting  an  execution  would  not  be  conclu- 
sive against  a  town  in  an  action  over  to 
hold  it  liable,  if  the  town  had  no  notice  of 
the  suit.    Bramble  v.  Poultney,  11  Vt,  208. 

Where  no  notice  is  given  to  the  sheriff's 
siireties  of  an  action  against  him  for  a  false 
return,  the  judgment  is  only  prima  facie 
evidence  of  the  amount  to  be  recovered. 
State  use  of  Fulton  v.  Coleriick,  3  Ohio, 
487.  The  court  said;  "We  take  the  dis- 
tinction to  be  that  where  the  sureties  have 
notice  of  the  suit,  and  may  or  do  make 
defense,  the  judgment  against  the  principal 
is  conclusive  against  them.  Where  such  no- 
tice is  not  given,  the  judgment  against  the 
principal  is  prima  facie  only.  It  may  be 
impeached  for  collusion  or  for  mistake. 
But  until  so  impeached,  it  is  sufficient  to 
entitle  the  plaintiff  to  recover  the  amount 
for  which  it  is  rendered." 

A  judgment  against  a  constable  for  the 
wrongful  taking  of  goods  in  replevin  is  only 
prima  facie  evidence  against  his  sureties 
in  an  action  on  the  official  bond,  where  the 
sureties  had  no  notice  of  the  suit  against 
their  principal,  and  while,  in  the  absence  of 
other  evidence,  it  will  authorize  a  recov- 
ery against  them,  they  have  the  right  not 
only  to  attack  the  judgment  for  fraud  or 
collusion,  but  also  to  open  up  an  inquiry  on 
the  merits.  State  use  of  Story  v.  Jennings, 
14  Ohio  St.  73. 

A  ^idgment  against  a   constable   is  not  I 
concluBive  against  the  sureties  on  his  bond 
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as  to  the  question  whether  the  sureties 
gave  the  indemnity,  whether  the  judgment 
was  fairly  obtained,  or  whether  it  was  ren- 
dered for  the  matter  to  which  the  indemnity 
applied.  New  Haven  v.  Chidsey,  68  Conn. 
397,  36  Atl.  800.  In  this  case  the  judgment 
did  not  show  whether  the  neglect  of  the 
duty  complained  of  was  a  breach  of  the 
bond  in  suit  or  of  another  bond. 

In  an  action  on  a  bond  indemnifying  the 
sheriff  on  the  sale  of  goods  on  execution, 
it  was  held  that  the  record  of  the  suit 
against  the  sheriff  was  proper  evidence  to 
show  that  the  very  thing  had  happened 
which  the  surety  contracted  that  his  prin- 
cipal should  not  allow  to  happen,  but  that 
it  was  not  conclusive  of  the  amount,  for 
the  surety  might  have  shown  that  the 
amount  was  increased  by  reason  of  some 
fault  of  the  sheriff  for  which  the  bond  was 
not  intended  to  secure  him.  Huzzard  ▼. 
Nagle,  40  Pa.  178. 


Actions  against  deputies. 

A  judgment  against  the  sheriff  for  the  de- 
fault of  his  deputy,  who  defended  the  action, 
is  conclusive  upon  the  deputy's  sureties, 
although  they  had  no  notice  of  the  suit, 
under  a  bond  to  indemnify  and  save  the 
sheriff  harmless  from  all  actions,  costs, 
damages,  and  expenses  on  account  of  the 
wrongful  conduct  of  the  deputy.  Chamber- 
lain V.  Godfrey,  36  Vt.  380,  84  Am.  Dec. 
690. 

The  sureties  on  a  deputy  sheriff's  bond  in- 
demnifying the  sheriff  for  a  default  of  the 
deputy  are  bound  by  the  judgment  against 
the  sheriff  for  such  default,  if  notice  there- 
of is  given  to  the  deputy,  although  not  to 
them.  Fay  v.  Ames,  44  Barb.  327.  The  court 
said:  "The  defendants  being  jointly  bound 
to  indemnify  the  plaintiff,  they  were  in 
privity  of  contract  with  each  other,  and  are 
to  be  regarded  and  treated,  quoad  the  con- 
tract and  the  rights  and  liabilities  con- 
nected with  and  growing  out  of  it,  as  one 
person.  In  such  a  case  notice  to  one  is 
notice  to  all,  on  the  same  principle  as  where 
two  ar  more  persons  are  shown  to  be  joint- 
ly bound  by  a  contract,  the  acts  and  admis- 
sions of  either  are  binding  upon  all  the 
others,  to  the  same  extent  as  upon  the  one 
doing  the  acts  or  making  the  admissions. 
.  .  .  If,  in  addition  to  giving  notice  to 
the  deputy,  notice  had  been  given  to  the 
sureties  also,  it  would  have  been  little  more 
than  an  idle  and  useless  ceremony,  as  it 
is  to  be  presumed  that  all  they  would  or 
could  have  done  would  have  been  to  refer 
the  matter  to  their  principal,  the  deputy, 
and  cast  the  burthed  of  the  defense  upon 
him,  as  the  sheriff  has  done." 

A  judgment  against  a  marshal  for  the 
taking  of  insufficient  bail  by  his  deputy  is 
conclusive  against  the  sureties  on  tie  bond 
of  the  deputy,  where  notified  of  the  original 
suit  and  authorized  to  defend.  Hand  ▼. 
Taylor,  4  Ind.  409. 

In  a  proceeding  by  a  high  sheriff  against 
his  deputy  for  failure  to  collect  an  account 
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for  county  tax  levies,  which  went  into  bis 
hands,  it  is  not  incumbent  upon  the  sheriff 
to  do  more  than  produce  the  record  of  the 
judgment  showing  that  he  had  been  sub- 
jected to  liability  in  consequence  of  the  de- 
fault of  his  deputy;  and  it  appearing  that 
the  deputy  was  informed  of  the  motion 
against  his  principal,  and  failed  to  defend 
it,  he  is  estopped  to  deny  his  delinquency 
or  his  liability.  Lee  County  ▼.  Fulkerson, 
21  Gratt.  182. 

In  an  action  by  a  sheriff  against  his  dep- 
uty and  the  sureties  of  the  deputy  on  the 
official  bond  of  the  deputy,  to  recover  the 
amount  of  a  judgment  rendered  against  the 
sheriff  for  the  default  of  the  deputy  in  not 
duly  accounting  for  money  made  by  the  lat- 
ter under  execution,  a  judgment  rendered 
against  the  sheriff,  the  deputy  having  at- 
tended the  trial  and  made  full  defense  to 
the  aetion,  is  binding  and  conclusive  upon 
him  and  his  sureties,  in  the  action  of  the 
sheriff  against  them,  where  the  bond  pro- 
vides that  the  deputy  "shall,  in  all  things, 
well  and  truly  and  faithfully  discharge  the 
duties  of  his  said  office  of  deputy  sheriff 
during  his  continuance  therein,"  and  also 
that  he  "shall,  in  all  respects,  indemnify 
and  save  harmless  the  sheriff  and  all  other 
persons,  whom  any  loss  and  damage  in  any 
wise  arising  from  the  conduct  of  the  said 
deputy  in  the  said  office."  Crawford  v. 
Turk,  24  Gratt.  176.  The  court  said  that 
the  deputy's  sureties  have  no  right  to  re- 
quire the  sheriff  to  do  more  than  to  notify 
the  deputy  to  defend  the  action,  and  having 
done  that,  the  sheriff  may  leave  the  defense 
of  the  action  to  the  deputy;  and  may  look 
to  the  deputy  and  his  sureties  for  full  and 
complete  indemnity  against  any  judgment 
which  may  be  recovered  in  the  action,  and 
against  the  costs  of  defending  it.  The 
court  declared  that,  according  to  the  true 
intent  and  meaning  of  the  bond.  It  binds 
the  sureties  as  well  as  the  deputy,  to  pay 
such  a  judgment  in  exoneration  of  the 
sheriff.  Without  doing  so,  the  deputy  will 
not  in  all  respects  indemnify  and  save  narm- 
less  the  sheriff  from  all  loss  and  damages 
in  any  suit  arising  from  the  conduct  of  the 
deputy  in  his  said  office,  for  which  he  and 
his  sureties  expressly  bound  themselves, 
jointly  and  severally,  to  the  sheriff. 

In  an  action  on  a  bond  to  indemnify  a 
sheriff  for  the  misconduct  and  default  of 
his  deputy,  a  judgment  against  the  sheriff 
is  admissible  against  the  sureties,  both  as 
fo  the  liability  and  the  amount  thereof, 
where  they  had  notice  of  the  pendency  of 
the  action.    Kettle  v.  Lipe,  6  Barb.  467. 

A  jud^ent  against  a  sheriff  or  his  rep- 
resentative, for  a  default  of  his  deputy,  m 
the  absence  of  all  other  proof,  furnishes 
prima  facie  evidence  against  the  deputy  and 
his  sureties  of  the  facts  therein  recited. 
Cox  V.  Thomas,  9  Gratt.  323. 

Where  judgment  has  been  obtained 
against  a  sheriff  for  the  default  of  his 
deputy,  and  the  deputy  has  had  notice  of 
the  suit,  such  judgment  is  prima  facie  evi- 
dence of  the  deputy's  default  as  against  the 
deputy's  sureties,  in  an  action  on  the  dep- ' 
40  L.R.A.(N.S.) 


uty^s  bond.  Westervelt  ▼.  8mith,  2  Duer, 
449. 

A  judgment  against  a  sheriff  in  an  action 
for  a  default  of  his  deputy,  of  which  the 
deputy  had  notice,  but  of  .which  the  deputy's 
sureties  had  not,  is  at  least  prima  facie 
evidence  against  the  sureties  in  an  action 
on  the  bond,  of  the  plaintiff's  riffht  to  re- 
cover, and  as  to  the  amount  he  is  entitled 
to  recover.  Stephens  v.  Shafer,  48  Wis.  54, 
33  Am.  Rep.  793,  3  N.  W.  835. 

In  Beall  ▼.  Beck,  3  Har.  &  M'H.  242,  a 
judgment  in  favor  of  a  sheriff  against  his 
deputy  for  the  default  of  the  latter  was 
held  inadmissible  in  a  subsequent  action 
against  the  deputy  and  his  surety  on  the 
bond. 

The  sureties  on  a  deputy  sheriff's  bond 
are  not  concluded  by  a  judgment  against 
a  sheriff  in  a  suit  of  which  they  had  no  no- 
tice or  opportunity  to  defend,  although  their 
principal  had  notice  of  the  suit.  Thomas 
V.  Hubbell,  35  N.  Y.  120. 

The  sureties  on  a  deputy's  sheriff's  bond 
conditioned  that  he  will  do  his  duty  as  such 
officer,  who  have  no  notice  of  an  action 
against  the  sheriff  for  the  deputy's  default, 
are  not  concluded  by  the  judgment  ren- 
dered therein.  Thomas  v.  Hubbell,  15  N. 
V.  405,  69  Am.  J>ec.  619,  reversing  18  Barb. 
9. 

A  judgment  against  a  sheriff  for  failure 
to  account  for  part  of  the  revenue  taxes  is 
not  admissible  against  a  deputy  and  his 
sureties,  the  latter  not  being  parties  there- 
to; and  a  statute  which  gives  a  remedy  by 
motion  to  a  sheriff  against  his  deputy  makes 
the  deputy  equally  liable  to  the  same  ex- 
tent, whether  the  commonwealth  has  ob- 
tained a  judgment  against  the  principal  or 
not.    Johnson  ▼.  Thompson,  4  Bibb.  294. 

e.  Miscellaneous  obligatityns, 

A  judgment  against  the  principal  is  con- 
clusive against  a  guarantor  who  had  notice 
of  the  pendency  of  the  action,  and  was 
present  at  the  trial,  and  could  have  defend- 
ed the  action  had  he  seen  fit  to  do  so. 
Blanding  v.  Cohen,  101  App.  Div.  442,  92 
N.  Y.  Supp.  93,  affirmed  in  184  N.  Y.  538, 
76  N.  E.   1089. 

If  the  guarantor  of  a  note  has  notice  of 
an  action  against  the  guarantee,  the  judg- 
ment concludes  him.  Without  notice,  it  is 
prima  facie  evidence  only.  Ayres  v.  Find- 
ley,  1  Pa.  St.  501. 

Where  a  city  has  been  sued  for  damages 
caused  by  a  defective  sidewalk,  and  the 
property  owner  upon  notification  appears 
and  assists  in  the  defense,  he  is  bound  by 
the  judgment,  and  cannot,  in  an  action  over 
against  him,  litigate  any  of  the  questions 
involved  in  the  first  suit.  McDonald  ▼. 
Lockport,  28  111.  App.  167. 

If  a  railroad  company,  responsible  for  the 
dangerous  condition  of  a  highway,  is  notified 
of  an  action  against  a  municipal  corporation 
for  damages  occasioned  thereby,  and  re- 
quested to  defend,  it  is  bound  by  the  judg- 
ment against  the  municipality  as  to  the 
cause  of  the  injury  and  the  extent  of  the 
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damage,  Veasia  ▼.  Penobscot  R.  €a  49  Me. 
119. 

Where  the  negligence  of  the  contractor 
consisted  in  failure  to  erect  proper  barri- 
cades or  barriers  in  the  street,  it  was  held 
that  a  judgment  against  the  city  in  the 
original  action,  of  which  the  contractor  had 
notice,  was  conclusiye  in  an  action  over 
based  upon  the  latter's  contract  of  indem- 
nity, although  the  cit^  inspector  was  on  the 
ground  during  the  time  the  work  was  in 
progress,  and  gave  no  directions  as  to  the 
erection  of  any  barricades  or  barriers,  and 
seemed  to  be  satisfied  with  the  condition 
of  the  street,  and  although  the  erection  of 
the  barricades  would  have  closed  the  street 
to  traffic,  and  althoush  it  was  really  for 
the  benefit  of  the  city  Uiat  the  barriers  were 
not  ereected.  Seattle  v.  Saulez,  47  Wash. 
365,  92  Pac.  140. 

A  judgment  against  the  owner  for  dam- 
ages done  to  a  tenant  by  the  negligence  of 
a  builder  is  conclusive  against  the  con- 
tractor having  notice  to  defend,  in  a  sub- 
sequent action  by  the  owner  against  the 
contractor  to  recover  therefor.  Katterjohn 
V.  Nahm,  32  Ky.  L.  Rep.  727,  106  S.  W.  1179. 

In  an  action  by  a  properly  owner  against 
a  builder  liable  over  for  his  negligence  in 
failing  properly  to  guard  an  area  of  the 
building,  a  judgment  against  the  owner  by 
default  is  conclusive  against  the  builder, 
who  is  shown  to  have  had  notice  thereof  and 
who  agreed  to  "take  care  oi"  it.  Mackey  v. 
Fisher,  36  Minn.  347,  31  N.  W.  363. 

Where  the  charterers  of  a  steamship, 
without  fault  on  their  part,  were  adjudged 
liable  for  damages  caused  by  the  collapse 
of  a  pier,  such  judgment  was  held  to  es- 
tablish the  liability  over  to  them  of  the 
owners  of  the  pier.  Vogemann  v.  American 
Dock  &  Trust  Co.  131  App.  Div.  216,  115 
N.  Y.  Supp.  741. 

A  judgment  against  a  master  for  dam- 
ages due  to  the  negligence  of  his  servant  is 
evidence  against  the  servant,  who  was  noti- 
fied and  who  was  a  witness  in  the  case  in 
which  the  master  was  condemned  to  pay 
damages.  Costa  ▼.  Tochim,  104  La.  170, 
28  So.  992. 

Where  a  title  guaranteed  by  covenant  is 
assailed  by  action,  upon  a  ground  which,  if 
adjudged  valid,  would  involve  infringement 
of  the  covenant,  the  holder  of  such  title,  on 
being  so  sued,  may  give  proper  notice  to 
the  covenantor  and  require  him  to  defend; 
and  having  done  this,  if  the  case  in  which 
notice  is  given  results  adversely  to  him, 
and  he  thereupon  sues  on  the  covenant,  he 
will  be  relieved  from  making  proof,  except 
by  the  judgment  itself,  of  the  truth  and 
force  of.  what  was  there  adjudged.  Mason 
V.  Kellogg,  38  Mich.  132. 

Where  one  not  a  party  to  an  action  that 
involves  the  title  to  property  is  bound  to 
answer  to  the  defendant  for  the  title  which 
he  is  called  en  to  defend,  the  latter  may  call 
upon  the  former  to  defend  it  in  the  action; 
and,  in  such  event,  the  judgment  is  con- 
clusive against  the  third  person  in  favor 
of  such  defendant  on  the  question  of  title. 
Hersey.  v.  Long,  30  Minn.  114,  14  N.  W.  508. 
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An  eviction  by  a  paramount  title  is  prima 
facie  evidence  in  favor  of  the  warrantee  in 
a  suit  on  the  warranty.  And  if  the  war- 
rantee takes  the  precaution  to  vouch  or 
call  in  the  warrantor  to  warrant  and  de- 
fend the  title,  the  recovery  in  ejectment  is 
conclusive.  Paul  ▼.  Witman,  3  Watts  &  S. 
409. 

If  the  grantor  has  notice  of  the  former 
suit  and  an  opportunity  to  defend,  then,  in 
the  absence  of  fraud  or  collusion,  the  judg- 
ment in  the  former  suit  is  conclusive  against 
him.     Ryerson  v.  Chapman,  66  Me.  557. 

Upon  proper  and  sufficient  notice  being 
given  to  the  coyenantor  by  the  covenantee, 
of  a  suit  of  eviction,  requiring  him  to  ap- 
pear and  defend,  he  will  be  ^und  by  the 
judgment  establishing  a  paramount  title, 
and  no  other  proof  of  the  paramount  title 
will  be  required.  Williams  v.  Burg,  9  Lea, 
455. 

A  decree  or  verdict  against  a  vendor  on 
the  warranty  of  a  personal  chattel,  in  favor 
of  the  vendee,  is  conclusive  against  a  prior 
vendor  who  has  been  vouched.  Davis  v. 
Wilboume,  1  Hill,  L.  27,  26  Am.  Dec.  154. 
The  court  said:  "The  notice  to  the  war- 
rantor makes  him  a  privy  to  the  record, 
and  he  is  bound  by  it  to  the  extent  to  which 
his  rights  have  been  tried  and  adjudged; 
and  in  an  action  against  him  at  the  suit  of 
the  warrantee,  in  addition  to  the  record,  all 
that  is  necessary  to  be  shown  is  that  his 
title  was  in  issue,  and  judgment  given  upon 
it" 

In  an  action  on  a  bond  to  indemnify  a 

Elainti£f  against  mechanic's  liens,  a  surety 
aving  interposed  an  answer  for  the  in- 
demnitee, and  having  conducted  the  defense 
in  an  action  as  attorney  for  the  latter  and 
for  his  principal,  is  concluded  by  the  judg- 
ment in  the  lien  actions.  Reed  v.  McGregor, 
62  Minn.  94,  64  N.  W.  88. 

Where  a  surety  in  a  contract  of  indem- 
nity against  liens  resulting  from  the  fail- 
ure of  his  principal,  a  building  contractor, 
to  pay  debl^  incurred  in  the  construction  of 
a  building,  is  notified  of  an  action  against 
the  obligee  to  enforce  such  liens,  and  as- 
sumes charge  of  and  conducts  the  litigation 
to  its  finfQ  determination,  the  judgment 
therein  is  final  and  conclusive  against  him 
as  to  the  nature  and  extent  of  the  liability 
of  the  obligee.  Great  Northern  R.  Co.  v. 
Akeley,  88  Minn.  237,  92  N.  W.  959. 

The  sureties  are  conclusively  bound  by 
judgments  in  a  mechanics'  lien  action,  the 
condition  of  their  obligation  being  that 
their  principal  would  pay  all  claims  for 
labor  and  material  necessary  for  the  con- 
struction of  the  building,  and  would  protect 
the  owner's  property  from  all  judgment  liens 
or  mechanics'  liens,  and  that  if  the  principal 
failed,  the  sureties  would  be  liable.  Mc- 
fall  V.  Dempsey,  43  Mo.  App.  369. 

A  surety  who  guarantees  the  faithful  per- 
formance of  a  building  contract  which  re- 
quires the  contractor  to  furnish  all  ma- 
terials, and  who  has  notice  of  an  action  to 
foreclose  a  mechanics'  lien  for  materials 
furnished  the  contractor,  is  bound  by  the 
judgment   obtained    in   good   faith    against 
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the  latter.    Friend  v.  Ralston,  35  Wash.  422,  l 
77  Pac.  794;  Henry  v.  ^Etna  Indemnity  Co. 
36  Wash.  653,  79  Pac.  42. 

A  judgment  in  a  mechanics'  lien  action  is 
conclusive  against  the  sureties  in  an  action 
on  the  bond  to  dissolve  the  lien.  Ruggles 
V.  Bernstein,  188  Mass.  232,  74  N.  E.  366. 
Where  the  United  States  government  has 
recovered  back  money  paid  to  redeem  notes, 
on  the  ground  that  they  were  counterfeit, 
and  the  person  from  whom  the  vendor  pur- 
chased the  notes  was  given  notice  of  the 
suit  and  of  the  claim  of  the  government 
that  they  were  forged,  and  that  the  vendor 
of  the  government  would  look  to  the  orig- 
inal vendor  for  repayment  and  for  indem- 
nity in  case  judgment  should  be  rendered  in 
favor  of  the  government, — ^the  judgment  is 
conclusive  in  an  action  over  as  to  the  gen- 
uineness of  the  notes.  Heiser  v.  Hatch,  86 
N.  Y.  614. 

The  indemnitors  of  a  garnishee  defending 
a  subsequent  action  brought  by  a  creditor  of 
the  garnishee  to  recover  on  the  same  cause 
of  action  on  which  the  judgment  in  the  gar- 
nishment proceeding  was  rendered  are 
bound  by  the  judgment  therein^  Lucy  v. 
Price,  39  Iowa,  26. 

The  sureties  on  a  contractor's  bond  are 
not  concluded  by  a  judgment  against  their 
principal  in  an  action  to  which  they  were 
not  parties,  in  the  absence  of  a  contract  so 
stipulating.  McConnell  v.  Poor,  113  Iowa, 
133,  52  L.R.A.  312,  84  N.  W.  968. 

A  judgment  against  a  contractor  in  an 
action  to  establish  a  mechanics'  lien  is 
prima  facie  evidence  of  the  existence  of  such 
lien,  as  against  the  sureties.  La  Fayette 
Mut.  Bldg.  Asso.  V.  Kleinhoflfer,  40  Mo.  App. 
388. 

A  judgment  obtained  without  fraud 
against  the  sureties  on  a  contractor's  bond 
is  prima  facie  evidence  in  an  action  on  an 
underwriter's  bond  as  to  the  liability  of 
the  defendants.  Brown  &  H.  Co.  v.  Ligon, 
92  Fed.  851. 

Even  if  the  contractor  is  not*  a  party  to 
a  decree  declaring  liens  upon  the  property 
of  the  owner,  and  requiring  payment  of  the 
amounts  thereof,  it  is  admissible  in  evidence 
against  him  in  an  action  on  his  bond 
breached  by  the  filing  of  the  liens.  Whelan 
V.  McCullougli,  4  App.  D.  C.  58.  The  court 
said:  "The  surety  may,  of  course,  be  al- 
lowed to  show,  if  he  can,  that  the  subject- 
matter  of  the  judgment  or  decree  against 
the  principal  was  not  within  the  scope  or 
operation  of  the  contract  of  suretyship,  or 
that  there  had  been  collusion  or  fraud  in 
obtaining  the  judgment  or  decree.  But  if 
the  claims  recovered  against  the  principal, 
or  ^for  which  he  is  bound,  as  in  this  case, 
are  such  as  are  embraced  in  the  contract 
of  suretyship,  in  the  absence  of  fraud  or  col- 
lusion, the  surety  is  equally  bound  as  the 
principal." 

As  a  general  rule  a  judgment  against  an 
Insurance  company,  if  no  fraud  or  collusion 
is  shown,  is  evidence  asfainst  the  surety  on 
a  bond  executed  by  the  eomrjany  for  the 
benefit  of  the  policy  holders.  Baxter  County 
40  L.R.A.(N.S.) 


Bank  ▼.  Ozark  Ins.  Co.  98  Ark.  143,  135  S. 
W.  819. 

A  judgment  against  an  insurance  com- 
pany on  a  policy  is  prima  facie  evidence 
against  its  sureties  on  the  bond  to  indem- 
nify policy  holders,  in  the  absence  of  fraud 
or  collusion.  Union  Guaranty  k  T.  Co.  v. 
Robinson,  24  C.  C.  A.  650,  49  U.  S.  App. 
148,  79  Fed.  420. 

A  judgment  against  an  insurance  com- 
pany, if  no  fraud  or  collusion  is  shown,  is 
evidence  against  the  surety  on  a  bond  exe- 
cuted by  the  company  for  the  benefit  of  the 
policy  holders.  But  the  suit  against  the 
company  cannot  be  based  upon  an  issue  as 
to  liability  not  covered  by  tne  obligation  of 
the  bond  itself.  Ingle  v.  Bates ville  Grocery 
Co.  89  Ark.  378,  117  S.  W.  241. 

The  sureties  on  a  promissory  note  are  not 
concluded  by  a  judgment  of  the  county  court 
allowing  the  claim  on  the  note  against  the 
estate  of  their  deceased  principal,  as  to  the 
question  whether  the  claim  was  presented 
within  the  time  acquired  by  law  therefor. 
Curry  ▼.  Mack,  90  111.  606. 

The  surety  for  the  seller  of  a  promissory 
note  is  not  concluded  by  a  judgment  pro- 
cured by  an  accommodation  indorser  agamst 
the  maker  fixing  the  amount  due  on  the 
note,  from  setting  up  the  defense  of  usury, 
although  that  defense  was  litigated  in  the 
original  suit  against  the  principal,  where 
the  surety  was  not  a  party  to  the  suit  and 
had  no  notice  of  it.  Germain  v.  Wing,  1 
Sheldon,  441. 

In  the  absence  of  fraud  or  collusion 
shown,  or  a  clerical  error  in  entering  the 
judgment,  a  judgment  against  the  principal 
is  conclusive  against  the  surety,  though  he 
be  not  a  party  to  the  suit,  if  he  have  notice 
of  the  proceeding,  or,  at  least,  where  he  has 
been  a  party  defendant,  and  has  filed  ao 
answer,  though  before  trial  the  suit  be  dis- 
missed as  to  him.  Stoops  v.  Wittier,  1  Mo. 
App.  420. 

A  record  of  proceedings  in  bankruptcy 
against  the  maker  of  a  promissory  note  is 
res  inter  alios  acta  in  a  subsequent  action 
by  the  payee  against  the  surety.  Kennedy 
V.  Moore,  17  S.  C.  464. 

A  statutory  surety  for  the  payment  of 
damages  resulting  from  the  negligent  con- 
duct of  a  driver  is  concluded  by  the  judg- 
ment as  to  the  amount  of  damages,  but  not 
as  to  fraud  or  as  to  the  question  of  whether 
his  principal  was  master.  Levick  v.  Norton, 
51  Conn.  461. 

A  judgment  against  a  debtor  is  not  bind- 
ing on  one  who  has  not  contracted  to  save 
him  harmless  from  the  debt,  unless  he  has 
been  notified  to  come  in  and  defend.  Busell 
Trimmer  Co.  v.  Coburn,  188  Mass..  254,  69 
L.R.A.  821,  74  N.  E.  334. 

So,  on  a  contract  to  assume  charge  of  an 
attachment  suit,  and  to  save  a  plaintiff 
harmless  from  all  costs,  wliere  judgment 
was  rendered  against  the  plaintiff  in  the 
attachment  action  for  costs,  and  where  the 
defendant  had  notice  of  the  taxation  of 
costs,  and  made  no  effort  to  have  them  re- 
taxed,  it  was  held  that  he  could  not  there- 


1911. 


P.  BALLANTINE  &  SOjNS  v.  FENN. 


737 


after,  in  an  action  for  reimbursement,  at- 
tack the  correctness  of  the  taxation  of  costs. 
Morgan  v.  North  Texas  Nat.  Bank,  —  Tex. 
Civ.  App.  — ,  34  S.  W.  138. 

A  decree  of  foreclosure  of  a  purchase  price 
mortgage  is  not  evidence  that  the  sale  was 
not  rescinded,  as  against  a  surety  not  a 
party  thereto,  in  an  action  to  recover  the 
balance  of  the  purchase  money.  Arrington 
V.  Porter,  47  Ala.  714. 

A  mere  surety  for  the  payment  of  a  debt, 
without  any  agreement,  express  or  implied, 
to  be  bound  by  a  suit  between  the  prin- 
cipal parties,  is,  at  common  law,  no  more 
affected  by  its  event,  if  against  him,  than  a 
mere  stranger;  and  the  rule  is  not  affected 
by  the  fact  that  the  suit  was  conducted  on 
tne  part  of  the  principal  exclusively  by  the 
surety  as  his  agent.  Jackson  v.  Griswold, 
4  Hill,  522. 

In  an  action  on  a  contract  guarantying 
payment  of  rent  by  a  tenant,  a  judgment 
against  the  tenant,  after  the  assignment  by 
him  of  the  lease,  does  not  conclude  the  guar- 
antor from  setting  up  the  claim  that  he  was 
discharged  from  liability  by  the  assignment 
of  the  lease.  Fleck  v.  Feldman,  54  Misc. 
228,  104  N.  Y.  Supp.  366. 

A  surety  on  a  bond  given  for  security  for 
the  purchase  price  of  land  cannot,  after  an 
order  unappealed  from  dissolving  an  in- 
junction given  the  purchaser  for  want  of 
title,  obtain  another  injunction  on  the  same 
ground.  Ross  v.  Woodville,  4  Munf.  (Va.) 
324. 

i  d.  Notice. 

The  purpose  of  giving  notice  to  the  indem- 
nitor is  to  bind  him  by  the  judgment. 
Smith  V.  Oompton,  3  Bam.  k  Ad.  407,  1  L. 
J.  K.  B.  N.  S.  146. 

In  Duffield  v.  Scott,  3  T.  R.  374,  BuUer, 
J.,  said:  ''The  purpose  of  giving  notice  is 
not  in  order  to  give  a  ground  of  action; 
but  if  a  demand  be  made  which  the  person 
indemnifying  is  bound  to  pay,  and  notice 
be  given  to  him,  and  he  refuse  to  defend 
the  action,  in  consequence  of  which  the  per- 
son to  be  indemnified  is  obliged  to  pay  the 
demand,  that  is  equivalent  to  a  judgment, 
and  estops  the  other  party  from  saying  that 
the  defendant  in  the  first  action  was  not 
bound  to  pay  the  money." 


Requisites  of  notice. 

The  notice  should  be  unequivocal  and  ex- 
plicit, but  no  particular  form  of  words  is 
necessary,  and  it  need  not  be  of  record. 
Williams  v.  Burg,  9  Lea,  455. 

To  have  the  effect  of  depriving  the  war- 
rantor of  the  right  to  show  title,  the  notice 
should  be  unequivocal,  certain,  and  explicit. 
A  knowledge  of  the  action  and  a  notice  of 
attend  the  trial  will  noJ|  do,  unless  it  is 
accompanied  with  express  notice  that  he 
will  be  required  to  defend  the  title.  Paul 
V.  Witman,  3  Watts  &  S.  409. 

The  notice  must  be  such  in  substance  as 
to  ^ive  the  person  notified  information  that 

he  IS  called  upon  to  come  in  and  defend  the  |  is  claimed  is  fully  and  fairly  informed  of 
suit,  or  that  he  is  given  an  opportunity  to  the  claim,  and  that  the  action  is  pending, 
40  L.R.A.(N.S.)  47 


do  so,  and  that  if  he  does  not  defend  it,  he 
will  be  held  responsible  for  the  result;  but 
the  defendant  in  the  original  action  cannot 
control  the  defense  in  that  suit,  if  he  ex- 
pects to  be  indemnified  by  the  person  noti- 
fied to  come  in.  Consolidated  Hand-Method 
Lasting  Mach.  Co.  v.  Bradley,  171  Mass. 
127,  68  Am.  St.  Rep.  409,  50  N.  E.  464. 

Express  notice  to  a  person  liable  over  to 
a  municipal  corporation  is  not  necessary 
in  order  to  charge  him  with  such  liability. 
Chicago  V.  Bobbins,  2  Black.  418,  17  L.  ed. 
298. 

In  Carroll  v.  Nodine,  41  Or.  412,  93  Am. 
St.  Rep.  743,  69  Pac.  51,  it  is  said :  ''While 
notice  of  the  pendency  of  the  suit  or  action 
is  always  necessary  to  render  the  decree 
or  judgment  binding  upon  the  indemnitor, 
the  better  reason  and  the  weight  of  author- 
ity dispenses  with  any  request  to  take 
charge  of  or  assume  the  responsibilities  of 
the  defense.  Having  notice,  the  indemnitor 
may,  as  it  is  his  right,  interpose  and  make 
such  defense  as  to  him  might  seem  most 
expedient  and  effective;  and,  if  he  did  noth- 
ing in  that  direction,  it  must  be  considered 
a  matter  of  his  own  volition,  and  a  re- 
quest for  him,  coupled  with  a  warning  of 
consequences,  to  do  that  which  duty  and  in- 
terest require  him  to  do,  would  seem  super- 
fluous, and  the  law,  which  is  founded  upon 
reason,  does  not  require  a  vain  thing." 

In  order  that  a  railroad  company  may  be 
bound  by  a  judgment  against  a  city  for  per- 
sonal injuries  alleged  to  have  been  due  to 
the  negligence  of  the  company,  the  com- 
pany should  be  asked  and  afforded  an  oppor- 
tunity to  defend  the  action  against  the 
city.  Seattle  v.  Northern  P.  K.  Co.  47 
Wash.  552,  92  Pac.  411. 

It  is  not  necessary  in  the  notice  to  the 
person  liable  over,  to  offer  to  surrender  to 
him  the  sole  control  and  management  of 
the  litigation.  He  is  simply  entitled  to  an 
opportunity  to  defend  and  protect  his  own 
interests  in  the  same  way  and  to  the  same 
extent  as  if  he  had  been  sued  jointly  with 
the  person  sued  in  the  first  instance. 
Oceanic  Steam  Nav.  Co.  v.  Campania  Trans- 
atlantica  Espanola,  144  N.  Y.  663,  59  N.  E. 
360. 

Where  the  sheriff  turned  over  the  sum- 
mons and  complaint  in  an  action  against 
him  for  conversion,  to  the  attorneys  of  his 
indemnitors  in  an  attachment  action,  and 
they  answered  and  defended,  and  where 
he  also  wrote  to  the  indemnitors  informing 
them  of  the  action,  and  that  their  attor- 
neys had  put  in  an  answer,  to  which  the 
indemnitors  made  no  dissent,  this  was  held 
a  waiver  of  formal  notice.  Audley  v.  Town- 
send,  49  Misc.  23,  96  N.  Y.  Supp.  439. 

Verbal  notice. 

It  has  been  held  that  no  particular  form 
of  words  is  necessary  in  order  to  constitute 
notice,  and  that  it  is  not  even  necessary  to 
give  a  written  notice.  It  is  sufficient  that 
the  party  against  whom  ultimate  liability 
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with  full  opportunity  to  defend  or  to  par- 
ticipate in  the  defense.  If  he  then  neglects 
or  refuses  to  make  any  defense  he  may  nave, 
the  judgment  will  bind  him  in  the  same 
way  and  to  the  same  extent  as  if  he  had 
been  made  a  party  to  the  record.  Oceanic 
Steam  Nav.  Co.  v.  Campania  Transatlantica 
Espanola,  supra. 

A  notice  in  writing,  or  even  express  no- 
tice, is  unnecessary,  but  notice  may  be  im- 
plied from  knowledge  of  the  pendency  of 
the  action,  and  a  participation  in  its  de- 
fense. Davis  V.  Smith,  79  Me.  351,  10  Atl. 
55;  Port  Jervis  v.  First  Nat.  Bank,  96  N. 
Y.  650. 

In  order  to  bind  the  warrietntor  by  the  re- 
sult of  an  action  of  ejectment  against  the 
party  holding  under  him,  and  to  conclude 
him  from  showing  title  when  he  is  pued  on 
his  warranty,  it  is  not  necessary  for  the 
notice  to  him  by  the  defendant  in  the  ac- 
tion of  ejectment  to  be  in  writing  in  any 
Particular  form,  or  that  a  demand  should 
e  made  of  him  to  defend  the  action.  If  he 
has  reasonable  notice  and  opportunity  to 
defend,  he  will  be  bound.  Cummings  v. 
Harrison,  57  Miss.  275. 

In  an  action  by  a  buyer  to  hold  a  seller 
liable  over  on  his  warranty  of  title  to  per- 
sonal property,  it  was  held  that  it  is  un- 
necessary that  the  notice  should  be  in  writ- 
ing and  formal,  so  long  as  it  clearly  ap- 
prises him  that  an  action  involving  the 
title  has  been  commenced,  and  that  he  will 
be  looked  to,  to  establish  title  in  such  ac- 
tion. Hersey  v.  Long,  30  Minn.  114,  14  N. 
W.  508. 

In  Miner  v.  Clark,  15  Wend.  425,  it  was 
held  that  verbal  notice  to  the  warrantor  of 
title,  of  the  commencement  of  the  action  of 
ejectment  against  the  grantee,  was  sufficient. 
Bronson,  J.,  in  a  dissenting  opinion,  how- 
ever, said:  "If  the  notice  is  to  have  any 
influence  upon  the  right  of  the  party,  it 
should  be  given  in  such  form  as  fuily  to  ap- 
prise the  person  receiving  it  of  what  is  re- 
quired of  him,  and  the  consequences  which 
are  to  follow  if  he  neglects  to  take  upon  him- 
self the  defense  of  the  suit.  A  verbal  no- 
tice may  be  misapprehended  by  the.  person 
to  whom  it  is  addressed;  and  without  any 
intentional  error  may  be  proved  in  a  very 
different  form  from  that  in  which  it  was 
actually  delivered.  It  should  be  in  writing, 
not  only  for  the  purpose  of  avoiding  those 
consequences,  but  to  enable  the  party  to 
examine  it  deliberately,  and  consult  his 
counsel  on  the  proper  course  to  be  pursued. 
In  ordinary  legal  proceedings,  however  tri- 
fling may  be  the  consequences  of  neglecting 
the  warning,  no  person  is  allowed  to  be 
prejudiced,  either  in  his  action  or  defense, 
by  a  mere  verbal  notice.  .  .  .  The  mod- 
ern practice  of  giving  notice  bears  a  strong 
analogy  to  the  old  method  of  vouching  the 
grantor  to  warranty,  when  the  tenant  was 
sued  in  a  real  action.  If  the  grantor  did 
not  appear  voluntarily,  a  summons  ad  war- 
rant izandum  issued,  informing  him  of  the 
pendency  of  the  suit,  and  requiring  him  to 
appear  and  warrant  the  land  to  the  tenant; 
and  this  writ  was  served  by  the  sheriff. 
40  L.R.A.(N.S.) 


Real  actions  have  everywhere  fallen  much 
into  disuse  of  late  years,  and  in  this  state 
most  of  them  have  been  abolished.  The 
practice  of  giving  notice  when  the  tenant 
is  sued  in  the  action  of  ejectment  seems  to 
have  been  suggested  by  the  old  process  of 
voucher  and  summons  ad  warrantizandum. 
And  as  in  the  one  case  the  right  of  the 
grantor  could  only  be  asserted  by  means  of 
a  writ  served  by  a  public  officer,  he  ought 
not  in  the  other  to  be  prejudiced  by  any 
thing  less  definite  and  formal  than  a  writ- 
ing which  shall  advise  him  of  what  has 
been  done,  and  what  he  is  required  to  do." 

It  has  been  held  that  verbal  notice  to 
the  covenantor  is  insufficient.  Mason  v.  Kel- 
logg, 38  Mich.  132.  The  court  said:  "Our 
policy  has  always  favored  written  memo- 
rials of  titles  to  real  estate,  and  in  view  of 
the  effect  which  the  law  attributes  to  this 
proceeding,  it  is  sufficiently  near  being  a 
fact  of  title  to  be  within  the  policy.  .  .  . 
Then  the  giving  notice  is  virtually  a  step, 
and  an  important  step,  in  the  cause.  It 
contemplates  the  introduction  of  the  cove- 
nantor and  the  entire  prosecution  of  the  . 
defense  in  complete  accordance  with  his 
views  and  under  his  direction.  It  is  es- 
sentially a  legal  proceeding,  and  it  is  a 
well-recognized  general  rule  that  every  no- 
tice of  that  character  must  be  in  writing. 
.  .  .  And  every  reason  proper  to  he  urged 
for  this  rule  must  apply  with  great  force 
to  the  notice  in  question.  If  a  mere  verbal 
notice  is  allowed  to  answer,  a  wide  door  is 
opened  to  mistake,  misapprehension,  and 
misunderstanding,  and  all  manner  of  uncer- 
tainty, and  the  practice  does  little  less  than 
invite  expensive  and  perplexing  contests 
about  a  matter  which  ought  to  be  as  simple 
and  certain  as  the  service  of  a  declaration." 

A  statutory  provision,  however,  that 
"when  a  statute  required  notice  to  be  given, 
it  must  be  in  writing,  etc.,  and  served  in 
the  manner  required  by  the  Code,  §  597," 
has  been  held  not  to  require  notice  to  the 
sureties  on  an  indemnity  bond,  that  the 
sheriff  has  been  sued  for  a  wrongful  levy 
of  an  execution,  to  be  in  writing.  Martin 
V.  Buffaloe,  128  N.  C.  305,  83  Am.  St.  Rep. 
679,  38  S.  E.  902. 

Sufficiency  of  notice. 

Formal  notice  is  not  necessary  to  bind  the 
indemnitors,  and  if  one  of  them,  who  is  a 
counselor  of  the  court,  appears  for  the  de- 
fendant in  the  original  action,  it  is  enough. 
Holbrook  v.  Holbrook,  15  Me.  9.  The  court 
said:  "It  cannot  be  material  to  the  person 
agreeing  to  indemnify,  that  he  should  have 
a  formal  notice  served  upon  him.  The  law 
requires  that  he  should  have  notice  before 
the  judgment  can  be  used  against  him,  be- 
cause he  is  the  real  party  in  interest.  But 
any  notice  which  will  enable  him  to  present 
any  defense  which  he  may  have,  either  in 
law  or  on  fact,  is  all  that  can  be  useful  to 
him;  and  the  law  requires  no  vain  or  use- 
less ceremonies  in  such  cases." 

Where  the  indemnitor,  together  with  his 
witnesses,  is  present  at  the  trial  of  the  ac- 
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tion  against  the  indemnitee,  testifies  in  the 
case,  pays  all  the  expenses  of  the  indemnitee 
and  his  witnesses,  the  judgment  is  conclu- 
sive against  him,  although  he  was  not  in 
terms  requested  to  take  upon  himself  the 
defense  of  the  action.  Davis  v.  Smith,  79 
Me.  351,  10  Atl.  55. 

If  a  person  who  is  liable  over  has  notice 
when  the  writ  against  the  city,  in  an  ac- 
tion for  personal  injuries  due  to  a  defect- 
ive highway,  is  returnable,  and  of  the  char- 
acter of  the  action,  and  that  he  will  be  held 
responsible,  and  be  required  to  govern  him- 
self accordingly,  the  notice  is  sufficient  to 
.  make  a  judgment  against  the  city  binding 
on  him,  although  he  is  not  in  terms  re- 
quested to  take  upon  himself  the  defense  of 
tbe  action  against  the  city.  Boston  v. 
Worthington,  10  Gray,  496,  71  Am.  Doc.  678. 

But  notice  which  merely  calif  upon  the 
person  liable  over  to  come  in  and  defend 
the  pending  suit,  without  indicating  the  na- 
ture of  the  suit  or  how  the  person  notified 
may  be  interested  in  it,  is  insufficient.  Leb- 
anon V.  Mead,  64  N.  H.  8,  4  Atl.  392. 

The  fact  that  an  attorney  at  law  who  is  a 
*  surety  on  a  promissory  note  appeared  as 
attorney  for  his  principals  in  an  action 
brought  against  the  latter  to  recover  on  the 
note,  and  assisted  in  managing  and  con- 
ducting their  defense,  does  not  make  a  judg- 
ment rendered  against  the  principals  con- 
elusive  on  the  attorney  or  his  cosureties  in 
a  separate  suit  on  the  note,  brought  against 
them.  Park  v.  Ensign,  66  Kan.  50,  97  Am. 
St  Rep.  352,  71  Pac.  230.  The  court  said: 
'*The  contract  of  suretyship  imposed  no  duty 
upon  the  sureties  to  defend  their  principals, 
gave  the  principals  no  right  to  represent 
the  sureties,  and  gave  one  surety  no  author- 
ity, in  any  capacity,  to  charge  his  fellows 
by  either  his  knowledge  or  his  conduct.*' 

Where  the  notice  was  given  to  the  presi- 
dent and  to  a  director  of  a  railroad  com- 
pany liable  over  to  a  municipal  corporation 
for  damages  caused  by  an  injury  due  to  a 
dangerous  highway,  and  the  director  was 
present  at  the  trial  and  took  notes,  but 
did  not  participate  therein,  it  was  held 
sufficient  to  charge  the  company,  although 
notice  was  not  given  until  the  day  before 
the  trial.  Veazie  v.  Penobscot  R.  Co.  49 
Me.  119.  The  court  said  that  if  the  com- 
pany had  desired  further  time  for  prepara- 
tion, it  should  have  moved  the  court  for  a 
continuance,  or  have  notified  the  town  that 
it  desired  more  time,  or  in  some  manner 
have  signified  its  wish  for  postponement. 

A  notice  to  the  owner  of  a  building,  of 
an  action  against  a  municipality  for  per- 
sonal injuries  due  to  a  defective  awning, 
specifying  the  name  of  the  plaintiff,  the  in- 
jury, the  place  of  the  injury,  the  time  and 
the  court  at  which  the  writ  is  returnable,  and 
requiring  him  to  defend,  and  stating  that 
if  he  does  not  defend,  the  municipality  will 
claim  reimbursement,  is  sufficient.  Milford 
V.  Holbrook,  9  Allen,  17,  85  Am.  Dec.  735. 

Where  a  person  was  injured  by  falling 
into  an  excavation  made  by  direction  of  the 
officers  of  a  bank  in  a  sidewalk,  and  re- 
covered judgment  against  a  village  there- 
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for,  and  the  president  of  the  bank,  who  was 
also  a  trustee  of  the  village  as  well  as  a 
member  of  the  committee  of  the  bank,  au- 
thorized to  superintend  the  construction  of 
the  building,  in  the  course  of  which  the 
excavation  was  made,  had  notice  of  the 
suit  against  the  village,  consulted  with  an 
attomev  for  the  village  with  reference  to 
the  deiense  thereof,  and  was  informed  of 
the  probable  liability  of  the  bank  to  the 
village  in  case  of  the  recovery  of  the  in- 
jured person  in  that  actioui  and  was  a  wit- 
ness on  the  trial,  it  was  held  that  this  no- 
tice was  sufficient.  Port  Jervis  ▼•  First 
Nat.  Bank,  96  N.  T.  650. 

Where  the  owner  obtained  judgment 
against  a  contractor  for  injuries  caused  by 
the  neglect  of  a  subcontractor,  it  was  held 
that  the  judgment  was  conclusive  as  to  the 
liability  in  an  action  over  by  the  contractor 
against  the  subcontractor,  where  the  latter 
was  given  notice  of  the  claim  of  the  owner, 
the  notice  stating  that,  unless  the  subeon- 
tractor  came  in  and  defended  such  action, 
the  contractor  would  permit  the  court  to 
determine  the  damages  suffered  by  the  own- 
er by  reason  of  the  subcontractor's  negli- 
gence, and  that  if  the  contractor  had  to 
pay  such  damages,  he  would  hold  the  sub- 
contractor liable  therefor.  Corning  v.  Spel- 
man,  130  App.  Div.  767,  116  N.  Y.  Supp. 
366. 

Evidenoe  that  the  party  sought  to  be 
held  liable  over  by  a  cit^  for  a  judgment 
agaibst  it  for  personal  injuries  caused  bv  a 
person  falling  into  an  excavation  knew  that 
the  action  had  been  commenced  against  the 
corporation;  that  he  was  informed  of  the 
day  of  the  trial,  and  was  requested  to  assist 
in  procuring  testimony,  and  that  he  actual- 
ly wrote  to  a  witness  on  the  subject;  that 
the  attorney  for  the  corporation  called  upon 
such  party  soon  after  the  suit  was  com- 
menced, for  the  purpose  of  finding  out 
whether  he  knew  anything  about  the  case 
that  would  be  of  any  benefit  to  the  corpo- 
ration in  preparing  the  defense,  and  made 
inquiries  of  him  to  that  effect;  and  that 
the  party  sought  to  be  held  liable  over  men- 
tioned the  name  of  a  person  who  would  be 
a  good  witness,  and  agreed  to  get  an  exact 
statement  of  what  he  would  testify  to  if 
called,  together  with  evidence  that  a  wit- 
ness met  the  party  sued  by  the  city  on  the 
day  before  the  trial  of  the  original  action, 
and  told  him  that  the  case  was  about  to 
be  tried, — ^was  held  sufficient  to  warrant  an 
instruction  that  if  the  defendant  in  the  ac- 
tion brought  by  the  city  knew  that  the 
original  suit  was  pending,  and  could  have 
defended  it,  and  it  was  through  his  fault 
that  the  person  who  recovered  from  the 
city  was  injured,  the  defendant  was  con- 
cluded by  the  judgment,  and  that  express 
notice  of  the  suit  against  the  city  was  not 
required,  and  that  it  was  unnecessary  that 
the  city  should  have  notified  the  defendant 
that  it  would  look  to  him  for  indemnity. 
Robbins  v.  Chicago,  4  Wall.  658,  18  L.  ed. 
427.    . 

Where  the  attorney  for  a  city  sued  for  in- 
juries caused  by  a  defective  sidewalk  wrote 
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to  the  agents  of  the  property  owners,  but 
received  no  reply,  the  attorney  for  the  prop- 
erty owners  consenting  to  sit  in  the  case, 
if  the  property  owners  would  not  be  bound 
in  any  way  by  his  action,  it  was  held  that 
the  notice  was  sufficient  to  bind  the  prop- 
erty owners,  and  that  they  were  not  relieved 
by  the  stipulation.  Lansing  v.  Detroit,  L. 
&  N.  R.  Co.  129  Mich.  403,  89  N.  W.  64. 

In  Davis  v.  Wilbourne,  1  Hill,  L.  27,  26 
Am.  Dec.  154,  in  referring  to  the  time  when 
notice  to  the  warrantor  of  title  to  personal 
property  should  be  given,  the  court  said 
that,  in  cases  within  the  summary  juris- 
diction, it  ought,  if  practicable,  to  be  given 
at  or  before  the  return  of  the  process.  In 
cases  within  the  general  jurisdiction,  no- 
tice at  any  time  before  the  expiration  of  the 
rule  to  plead  would  seem  to  be  in  time. 
The  object  is  to  enable  the  warrantor  to 
come  in  and  defend  his  title.  He  ought 
therefore  to  have  a  reasonable  time  to  pre- 
pare for  it,  and  the  time  which  the  law  al- 
lows to  a  defendant  furnishes  perhaps  the 
safest  rule.  In  the  first  class  of  cases,  how- 
ever, the  process  might  be  served  on  the 
last  hour  of  the  last  day  before  the  return, 
so  as  to  render  the  service  of  the  notioe 
impracticable  before  the  return.  In  those 
cases,  notice  within  a  reasonable  time  after- 
wards would  be  all  that  could  be  expected. 
So,  where  the  warrantee  had  entered  an 
appearance  and  put  in  his  plea  to  the  mer- 
its, notice  even  after  the  continuance,  if 
the  warrantor  had  sufficient  time  to  'pre- 
pare evidence  for  the  trial,  would  probably 
be  sufficient. 

Although  the  notice  is  short,  if  the  ob- 
ligors on  a  bond  for  the  limits  appear  in 
season  to  make  defense  and  have  a  fair 
opportunity  to  defend,  the  notice  is  suffi- 
cient.   Riley  v.  Seymour,  1  Wend.  143. 

Notice  to  the  seller  of  a  promissory  note 
as  indemnitor,  though  short,  was  held  suffi- 
cient where  the  seller  at  the  time  of  the 
transfer  agreed  to  appear  as  a  witness  for 
the  buyer  if  called  upon,  and  did  so,  thus 
expecting  a  suit  at  the  time,  and  impliedly 
indicating  a  willingness  that  the  buyer 
should  conduct  the  defense  in  the  seller's 
behalf.  Carroll  v.  Nodine,  41  Or.  412,  93 
Am.  St.  Rep.  743,  69  Pac.  51. 

It  cannot  be  said  that  a  notice  of  ten 
days  is,  as  a  matter  of  law,  insufficient, 
where  it  appears  that  the  person  entitled 
thereto  made  no  objection  that  the  time  was 
insufficient,  and  no  attempt  was  made  at 
the  trial  to  show  that  any  prejudice  re- 
sulted from  the  omission  to  give  longer  no- 
tice. Oceanic  Steam  Nav.  Co.  v.  Campania 
Transatlantica  Espanola,  144  N.  Y.  663,  39 
N.  E.  360.  The  court  said  that  the  person 
liable  over  is  entitled  to  reasonable  notice 
and  a  reasonable  opportunity  to  defend,  and 
that  this  question  is  not  governed  by  any 
fixed  or  arbitrary  rule,  but  must  depend 
upon  the  facts  and  circumstances  of  the 
case. 

It  cannot  be  said  as  a  matter  of  law 
that  notice  of  an  action  against  a  city  for 
personal  injuries,  given  to  a  contractor  and 
nis  sureties  sought  to  be  held  liable  over 
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on  a  contract  of  indemnity,  eleven  days  be- 
fore the  trial,  is  not  sufficient  to  enable 
them  to  prepare  for  and  present  a  defense 
to  the  action.  Spokane  v.  Costello,  33 
Wash.  98,  74  Pac.  58.  The  court  said:  "It 
must  be  remembered  that  the  action  was 
primarily  against  the  city,  that  the  city 
had  denied  all  of  the  allegations  of  negli- 
gence set  out  in  the  complaint,  and  pre- 
sumptively had  made  preparation  for  a  de- 
fense based  on  its  denials.  It  will  not  be 
presumed  that  it  neglected  that  duty,  or 
that  it  was  not  otherwise  fully  prepared  to 
present  to  the  court  and  jury  the  facts 
concerning  the  transaction  as  they  actually 
existed.  If  this  were  so,  there  was  nothing 
left  for  the  appellants  to  do  in  the  way  of 
preparation.  If,  therefore,  as  a  matter  of 
fact,  the  city  had  neglected  its  duty,  or 
if  for  any  cause  the  notice  given  was  insuffi- 
cient, it  should  have  been  made  to  appear 
affirmatively,  before  the  court  would  be 
warranted  in  saying  the  judgment  was  not 
binding  upon  the  appellants." 

Notice  given  to  the  warrantor  the  day 
before  the  commencement  of  the  term  of 
the  court  at  which  a  judgment  of  eviction 
was  rendered  against  the  warrantee  is  not 
seasonable.  Somers  v.  Schmidt,  24  Wis. 
417,  1  Am.  Rep.  191.  The  court  said:  "The 
object  being  to  enable  the  warrantor  to 
come  in  and  defend  his  title,  the  notioe 
should  be  given  at  or  before  the  return  of 
process,  or  at  least  before  the  expiration  of 
the  time  to  plead  or  answer,  and  so  that  he 
may  have  reasonable  time  to  prepare  for 
the  defense.  It  does  not  appear  that  the 
knowledge  acquired  by  the  plaintiff  in  error 
at  that  late  day  was,  or  could  have  been, 
of  any  avail  to  him,  and  the  inference  must 
be  that  it  was  unavailing." 

Notice  given  three  months  before  the  final 
trial,  to  an  indemnitor  of  a  sheriff,  on  the 
levy  of  an  execution,  is  sufficient  to  bind 
him.    Train  v.  Gold,  5  Pick.  380. 

'  Notioe  to  whom. 

On  a  bond  indemnifying  a  sheriff  against 
the  default  or  misconduct  of  lus  deputy,  no- 
tice to  the  deputy  of  a  suit  against  the 
sheriff  for  an  omission  of  duty  by  the  dep- 
uty is  sufficient  to  bind  the  deputy's  sure- 
ties.   Thomas  v.  Hubbell,  18  Barb."  9. 

Notice  to  two  or  three  joint  indemnitors 
of  the  commencement  of  a  suit  against  the 
indemnitee  is  sufficient  to  render  the  judg- 
ment against  the  indemnitee  conclusive 
against  all  the  indemnitors.  Carman  v. 
Noble,  9  Pa.  366. 

Notice  to  the  son  of  the  person  sought  to 
be  held  liable  over,  not  shown  to  have  been 
communicated  to  the  latter,  is  insufficient. 
Chester  v.  Schaffer,  24  Pa.  Super.  Ct.  162. 

Where  the  plaintiff  in  an  action  brought 
against  the  city  brought  another  action  at 
the  same  time  for  the  same  cause,  against 
the  person  sought  to  be  held  liable  over,  and 
jg^ave  information  of  the  action  against  the 
city  ,to  the  attorney  of  the  person  after- 
wards sued  by  the  city,  this  notice  was  held 
insufficient,   it  not  appearing  that  the  at- 
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iorney  was  informed  of  the  action  against 
the  city  for  tlie  purpose  of  giving  notice  to 
his  client  of  its  pendency,  or  that  he  miprht 
defend  or  join  in  the  defense,  or  that  the 
attorney  was  requested  to  inform  his 
client  of  the  action,  or  that  he  promised  to 
do  so,  or  that  he  did  so,  or  that  the  client 
was  informed  of  its  legal  consequence  to 
him,  or  that  he  participated  in  the  trial, 
or  had  opportunity  to  do  so.    Ibid. 

When  notice  unnecessary. 

It  is  no  objection  to  the  plaintiff's  recov- 
ery of  costs  in  an  action  upon  a  warranty 
of  title,  that  the  plaintiff  give  the  defendant 
no  written  notice  to  defend,  where  the  de- 
fendant took  charge  of  the  suit.  Jennings 
V.  Sheldon,  44  Mich.  92,  6  N.  W.  96. 

One  who  deposited  stock  to  secure  a 
bonding  company  in  giving  a  bond,  and  who 
knew  of  a  suit  against  the  company  on  the 
bond,  and  who  testified  at  the  trial,  cannot 
say  that  he  was  not  notified  of  the  suit  and 
that  he  had  no  opportunity  to  defend  it. 
American  Bonding  Co.  v.  Loeb,  47  Wash. 
447,  92  Pac.  282. 

But  it  has  been  held  that  mere  knowledge 
by  the  warrantor  of  an  action  against  the 
warrantee  will  not  take  the  place  of  the  no- 
tice required  of  such  action,  together  with 
the  opportunity  to  defend,  so  as  to  make  a 
judgment  of  eviction  binding  upon  the  war- 
rantor. Somers  v.  Schmidt,  24  Wis.  417,  1 
Am.  Rep.  191. 

Where  a  person  is  responsible  over  to  an- 
other, and  he  is  notified  of  the  pendency  of 
a  suit  involving  the  subject-matter  of  the 
indemnity,  his  liability  will  be  fixed  and 
determined  by  the  judgment  rendered  there- 
in, and  notice  to  him  will  be  implied  where 
he^  has  knowledge  of  the  pendency  of  the 
suit  and  participates  in  the  defense  thereof. 
Meyer  v.  Purcell,  214  111.  62,  73  N.  E.  392, 
affirming  114  111.  App.  472. 

But  a  judgment  against  an  indemnitee 
"was  held  not  conclusive  except  actual  no- 
tice of  the  suit  pending  is  had  by  the  per- 
son liable  over.  Grant  v.  Maslen,  161  Mich. 
466,  16  L.R.A.(N.S.)  910,  116  N.  W.  472. 

F.  Special  bonds  in  legal  proceedings. 
a.  Appeal  bonds. 

A  surety  on  an  appeal  bond  cannot  go  be- 
hind the  judgment  of  the  circuit  court. 
Butler  y.  Wadley,  16  Ind.  502. 

The  judgment  in  the  original  action  is 
not  open  to  attack  in  an  action  on  an  appeal 
bond.  Supreme  Counsel,  C.  B.  L.  v.  Boyle, 
16  Ind.  App.  342,  44  N.  E.  56. 

The  surety  in  an  action  on  an  appeal 
bond  cannot  question  the  judgment  in  the 
original  suit,  except  for  fraud  or  collusion. 
Piercy  v.  Piercy,  36  N.  C.  (1  Ired.  Eq.) 
214.  To  the  same  effect,  Denis  v,  Veazey,  12 
Mart.   (La.)   79. 

In  the  absence  of  fraud  or  collusion,  the 
surety  on  an  appeal  bond  containing  the 
usual  conditions  has  no  right  to  open  the 
original  judgment,  where  the  principal 
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would  not  have  such  right.  IngersoU  v. 
Reatoft,  102  Wis.  476,  72  Am.  St.  Rep.  892, 
78  N.  W.  576. 

A  judgment  in  an  action  upon  which  an 
appeal  bond  is  given  is,  unless  void,  conclu- 
sive upon  the  sureties  in  an  action  on  the 
bond.  Pierce  v.  Banta,  9  Ind.  App.  376, 
31  N.  E.  812;  Hydraulic  Press  Brick  Co.  v. 
Neumeister,  16  Mo.  App.  692;  Barber  v. 
Rutherford  (com.  pi.)  12  Misc.  33,  33  N.  T. 
Supp.  89. 

The  correctness  of  a  judgment  of  a  sur- 
rogate court  cannot  be  questioned  in  an 
action  upon  an  appeal  bond.  Thixton  v. 
Goff,  6  Ky.  L.  Rep.  764. 

A  bond  conditioned  to  pay  the  amount  of 
such  judgment  as  might  be  obtained  in  a 
suit  is  conclusive  upon  the  sureties,  where 
not  obtained  by  fraud  or  collusion.  Tracy 
V.  Maloney,  106  Mass.  90. 

The  sureties  on  a  bond  to  answer  the  de- 
cree in  the  original  suit  are,  in  the  absence 
of  fraud,  bound  by  the  decree.  This  liabil- 
ity is,  by  the  terms  of  the  obligation,  made 
to  depend  upon  the  issue  of  the  action. 
Having  chosen  to  bind  themselves  in  a 
given  event  which  has  happened,  they  arc 
thereby  charged.  Riddle  v.  Baker,  13  Cal. 
295.  The  court  said:  "To  hold  otherwise 
would  be  to  hold  that  the  surety  in  an  ap- 
peal bond  or  undertaking  could  demand  a 
retrial  of  everything  tried  in  the  suit,  or, 
what  is  the  same  thing  in  effect,  that  a  par- 
ty giving  such  an  obligation  could,  in  the 
name  of  the  surety,  hold  himself  practical- 
ly absolved  from  the  judgment,  at  least 
without  further  trial.  It  would  be  the  in- 
terest of  a  party  to  make  mistakes  and  be 
guilty  of  negligence,  since  this  would  afford 
a  ]pretext  for  opening  the  judgment  and 
trying  to  anew  the  suit  decided  against 
him.  In  order  to  hold  so  dangerous  a  doc- 
trine, we  would  have  to  interpolate  new 
conditions  in  the  bond,  and  to  expunge  the 
terms  therein  written.  We  think  the  surety 
in  such  a  bond  stands  in  the  shoes  of  his 
principal,  so  far  as  the  definitive  force  of 
the  judgment  is  concerned,  subject  to  the 
single  exception  that,  if  the  judgment  be 
procured  by  collusion  between  the  plaintiff 
and  defendant,  he  is  not  bound." 

In  Arkansas,  an  appellant  who  desires  a 
stay  of  execution  pending  an  appeal  causes 
a  supersedeas  bond  to  be  executed,  and  the 
sureties  on  the  bond  become,  in  legal  effect, 
parties  to  the  suit,  and  agree  that  if  the 
judgment  be  affirmed,  judgment  may  be 
rendered  against  them  by  the  supreme 
court,  for  costs,  damages,  and  the  amount 
of  the  judgment  below,  etc.,  the  statute  au- 
thorizing this  judgment  being  part  of  their 
contract  as  fully  as  if  incorporated  into  the 
supersedeas  bond  executed  by  them.  White 
V.  rrigmore,  29  Ark.  208. 

Under  a  statute  providing  for  Judgment 
against  sureties  on  an  appeal  bond  in  case 
of  judgment  against  the  appellants,  the 
sureties,  by  executing  the  undertaking,  are 
deemed  to  consent  that  they  shall,  under 
the  contingencies  specified  in  the  undertak- 
ing, be  considered  parties  to  the  original 
suit,  and  liable  to  judgment  for  the  original 
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.caoM  of  action  against  their  principal. 
Shannon  v.  Dodge,  18  Colo.  164,  32  Pac.  61. 

The  surety  on  a  supersedeas  bond  is  not 
a  stranger  to  the  proceeding  thereafter  con- 
ducted on  appeal,  and  is  concluded  by  the 
decisions  and  orders  of  the  court.  Penn- 
^Ivania  use  of  Huidekoper  v.  Fidelity  & 
p.  Ck>.  180  Fed.  292. 

'  The  sureties  upon  an  undertaking  on  ap- 
peal cannot  show  want  of  jurisdiction  of  the 
appellate  court.  Hathaway  y.  Davis,  33 
Cal.  161. 

A  mistake  in  a  bond  upon  which  judgment 
was  rendered  constitutes  no  defense  to  an 
action  on  an  appeal  bond.  Watson  v.  John- 
son, 13  Ky.  L.  Rep.  336. 

Irregularities  in  the  original  suit  not 
corrected  by  appeal  cannot  be  taken  ad- 
vantage of  in  an  action  on  the  appeal  bond. 
Miller  ▼.  M'Luer,  Gilmer   (Va.)   338. 

In  an  action  on  an  appeal  bond,  the 
judgment  of  the  supreme  court  is  conclu- 
sive as  to  the  validity  of  the  judgment  ap- 
pealed from,  and  no  inquiry  can  be  had 
in  a  collateral  proceeding  as  to  the  merits 
of  the  original  controversy,  nor  even  as  to 
the  validity  of  the  judgment  itself.  Keiths- 
bure  &  E.  R.  Co.  v.  Henry,  90  111.  255. 

The  sureties  on  an  appeal  bond,  upon  the 
affirmance  of  the  judgment,  are  concluded, 
by  their  agreement  to  pay,  from  again 
bringing  in  question  any  established  fact 
that  was  necessarily  determined  by  the 
judgment  they  agreed  to  pay.  Seymour  v. 
Smith,  114  N.  T.  481,  11  Am.  St.  Rep.  683, 
21  N.  £.  1042. 

The  defense  that  the  original  judgment 
was  procured  by  fraud,  and  that  the  verdict 
was  obtained  by  false  testimony  to  the 
knowledge  of  the  plaintiff,  is  not  available 
to  the  sureties  in  an  action  on  an  appeal 
bond,  and  the  doctrine  that  courts  of  equity 
will  relieve  against  judgments  at  law  ob- 
tained by  fraud  does  not  apply  to  such  a 
case.  Krall  v.  Libbey,  53  Wis.  292,  10  N. 
W.  386.  The  court  said  that  the  sureties 
were  strangers  to  the  original  litigation, 
and  that  after  judgment  they  had  volun- 
tarily assumed  the  obligation  to  pay  it  if 
affirmed,  and  therefore  must  stand  by  their 
agreement. 

In  answer  to  a  rule  against  the  sureties 
on  an  appeal  bond,  the  sureties  set  up  the 
defense  that  since  signing  the  bond,  they 
had  learned  that  the  whole  demand  had 
grown  out  of  an  illicit  enterprise  on  the 
part  of  both  the  plaintiffs  and  defendant, 
to  traffic  with  the  people  in  rebellion  against 
the  government,  wnicn  was  not  disclosed  in 
the  original  suit;  but  in  holding  that  the 
sureties  could  not  go  behind  the  judgment, 
the  court  said:  "The  authorities  and  prin- 
ciples of  good  morals  invoked  by  the  appel- 
lants do  not,  in  our  opinion,  apply  to  the 
liability  and  obligations  of  sureties  on  ap- 
peal bonds,  which  are  fixed  by  special  laws. 
Their  obligations  arise  out  of  the  bond, 
which  are  that  their  principal  shall  prose- 
cute his  appeal  and  satisfy  any  judgment 
which  may  be  rendered  against  hini,  failing 
in  either  of  which  they  are  liable  in  his 
place.  The  law  does  not  contemplate  that 
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the  case  shall  be  tried  anew  on  its  merits 
between  the  appellees  and  the  sureties  on 
the  appeal  bond."  Murison  v.  Butler,  20 
La.  Ann.  512. 

b.  Injunction  hond8. 

A  surety  on  an  injunction  bond  suing  for 
relief  a^inst  the  judgment  on  the  bond  can- 
not go  mto  the  merits  of  the  decree  against 
his  principal,  nor  of  the  original  judgment 
at  law  upon  which  the  injunction  was  is- 
sued. McBroom  v.  Sommerville,  2  Stew. 
(Ala.)  515. 

The  sureties  on  an  injunction  bond  can- 
not go  behind  the  decree  in  the  injunction 
suit,  and  defend  on  the  ground  that  the 
agreement  upon  which  it  was  founded  was 
illegal.  Oelrichs  v.  Spain  (Oelrichs  v.  Wil- 
liams)  15  Wall.  211,  21  L.  ed.  ^3. 

A  referee's  report  fixing  the  amount  of 
damages  in  an  injunction  suit,  afterwards 
affirmed  by  the  court,  is  conclusive  upon  a 
surety  on  the  injunction  bond,  although  he 
had  no  notice  of  the  order  of  reference  or 
of  the  application  for  the  affirmance  of  the 
report.    Poillon  v.  Volkenning,  11  Hun,  385. 

The  report  of  a  referee  assessing  damages 
in  an  injunction  proceeding,  having  been 
duly  affirmed,  is  conclusive  upon  a  surety 
on  the  injunction  bond,  although  he  had  no 
notice  of  the  proceeding.  Jordan  v.  Volken- 
ning, 72  N.  T.  300.  But  the  court  said  it 
was  a  safer  and  fairer  course  in  all  such 
cases  to  give  notice. 

The  sureties  on  an  injunction  bond  as- 
sume such  a  connection  with  the  injunction 
suit  that  they  are  concluded  by  the  decree 
therein  in  an  action  on  the  bond,  so  far  as 
the  same  matters  are  in  question.  Towle 
V.  Towle,  46  N.  H.  431.  • 

The  sureties,  by  signing  the  injunction 
bond,  voluntarily  assume  such  a  connection 
with  the  suit  that,  in  the  absence  of  fraud 
or  mistake,  they  are  concluded  by  the  judg- 
ment therein,  and  estopped  in  a  subsequent 
action  on  the  bond,  to  dispute  any  fact 
fairly  settled  by  said  judgment.  The  sure- 
ties thereby  became  identified  with  their 
principal  as  privies,  if  not  as  quasi  parties 
to  the  action.  Jones  v.  Mastin,  60  Mo.  App. 
578. 

The  undertaking  of  a  surety  on  an  injune- 
tion  bond  being  that  he  "will  pay  all  such 
costs  and  damages  as  shall  be  awarded 
against  the  complainant  in  case  the  injunc- 
tion shall  be  dissolved,"  he  is  bound  by  a 
decree  assessing  damages  on  the  dissolution 
of  the  injunction.  McAllister  v.  Clark,  86 
111.  236. 

A  surety  on  an  injunction  bond  condi- 
tioned to  pay  all  damages  which  may  be 
adjudged  against  his  principal  by  reason  of 
an  injunction  is  bound  by  the  decree  dis- 
missing the  injunction,  although  not  a  party 
to  the  injunction  proceedings.  Shenandoah 
Nat.  Bank  v.  Read,  86  Iowa,  136,  63  N.  W. 
96. 

'      An  injunction  bond  being  conditioned  to 

I  pay  all  damages  which  should  be  awarded 

I  in  a  chancery  suit,  the  surety  can  raise  no 

question  as  to  the  correctness  of  the  decree. 
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nor  impeach  it  in  a  collateral  proceeding. 
Lothrop  V.  Southworth,  5  Mich.  436.  The 
court  said  that  "if  this  were  not  the  case, — 
as  the  action  is  against  principal  and  surety 
jointly, — the  result  would  be  that  [the  prin- 
cipal] would  be  permittied,  under  color  of 
[tne  sureties']  claim  of  injury,  to  relitigate 
the  matters  settled  by  the  decree  by  show- 
ing it  to  be  erroneous,  or  by  introducing 
new  matter  to  diminish  or  obliterate  the 
claim  upon  which  the  decree  was  based. 
This  could  not  be  done  to  defeat  the  service 
of  the  execution,  if  property  had  been  found; 
and  it  can  no  better  be  done  upon  a  pro- 
ceeding subsequent  to,  and  measureably 
auxiliary  to,  the  execution.  To  hold  other- 
wise would  be  to  introduce  a  dangerous  and 
novel  doctrine  into  the  law  of  remedies; 
vitf,,  that  when  an  action  is  l)rought  upon  a 
bond  given  for  the  performance  of  a  aeeree 
against  principal  and  surety,  the  whole  sub- 
ject of  the  decree  must  be  relitigated,  if  a 
defense  is  set  up  impeaching  it,  before  a 
joint  recovery  can  be  nad." 

Where  the  sureties,  by  their  undertakingj 
engaged  that  their  principal,  who  obtained 
the  order  of  injunction,  would  pay  to  the 
parties  enjoined  such  damages,  not  exceed- 
ing a  certain  sum,  as  they  might  sustain 
bv  reason  of  the  injunction,  if  the  court 
should  finally  decide  that  he,  the  principal, 
was  not  entitled  thereto,  "such  damages  to 
be  ascertained  by  a  reference  or  otherwise, 
as  the  court  shall  direct,"  a  reference  and 
report  upon  the  damages  sustained  by  rea- 
son of  tne  injunction,  and  a  confirmation 
by  the  court,  are  conclusive  upon  the  sure- 
ties in  the  undertaking  in  an  action  against 
them,  although  they  are  not  parties  to  the 
reference,  or  notified  of  the  proceedings. 
Methodist  Churches  v.  Barker,  18  N.  Y.  463. 

.  o.  AUachnierU  bonds, 

A  judgment  against  a  sheriff  is  conclusive 
against  the  sureties  on  an  attachment  in- 
demnity bond.  Lovejoy  v.  Murray,  3  Wall. 
1,  18  L.  ed.  129. 

In  the  absence  of  fraud  or  collusion,  the 
sureties  on  an  attachment  indemnifying 
bond  are  bound  by  the  judgment  against 
their  principal  in  the  attachment  action. 
Mihalovitch  v.  Barlass,  36  Neb.  491,  54  N. 
W.  826. 

A  judgment  nunc  pro  tunc  entered  after 
the  death  of  the  plaintiff  in  an  attachment 
action  is,  in  the  absence  of  fraud  or  collu- 
sion, conclusive  against  the  surety  on  the 
bond  to  dissolve  the  attachment.  Tapley  v. 
Goodsell,  122  Mass.  176.  The  court  said: 
"A  surety  on  a  bond  to  dissolve  an  attach- 
ment does  not  stand  upon  the  footing  of  a 
stranger  to  the  action.  The  very  purpose, 
as  well  as  the  tenor,  of  his  obligation,  is 
to  secure  the  payment  of  any  judgment 
that  may  be  recovered  against  his  principal. 
The  bond  is  not  affected  by  contingencies 
which  might  have  discharged  the  attachment 
if  no  bond  had  been  given.  Neither  death 
nor  bankruptcy  of  the  principal  discharges 
the  surety  from  his  obligation  to  satisfy  a 
judgment  lawfully  rendered  against  the 
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principal  or  his  representatives;  but  such 
judgment,  in  the  absence  of  fraud  or  collu- 
sion, is  conclusive  against  the  surety." 

In  an  action  in  attachment,  defendants 
undertaking  for  the  recovery  of  the  amount 
of  judgment  in  favor  of  plaintiff,  and 
against  the  defendant  in  attachment,  the 
sureties  are  concluded  by  the  judgment,  and 
will  not  be  heard,  in  the  absence  of  fraud, 
collusion,  or  manifest  mistake,  to  question 
its  correctness,  or  inquire  into  the  action 
of  the  court  either  upon  a  preliminary  mo- 
tion or  in  rendering  the  final  judgment. 
Jayne  v.  Piatt,  47  Ohio  St.  262,  21  Am. 
St  Rep.  810,  24  N.  E.  262.  One  of  the 
conditions  of  the  bond  sued  on  was  that 
the  principal  would  "perform  the  judgment 
of  tne  court  in  this  action."  The  court 
aaid:  "In  general,  the  obligation  in  official 
bonds  is  that  the  suretv  will  be  responsible 
in  case  the  officer  fails  to  faithfully  dis- 
charge the  duties  of  the  office.  The  question 
in  issue,  in  an  action  on  the  bond  against 
the  sureties,  is,  Has  there  been  dereliction 
of  official  duty  within  the  meaning  of  the 
bond,  and  has  the  party  complaining  been 
damnified?  In  this  class  of  cases  the  ques- 
tion is  different.  It  is:  Did  the  plaintiff 
recover  judgment,  and  for  what  amount, 
and  did  the  defendant  satisfy  itT  Proof 
that  a  judgment  was  rendered  for  the  plain- 
tiff in  attachment,  which  the  defendant  has 
not  satisfied,  shows  a  breach  of  the  bond. 
And  of  such  judgment,  it  would  seem,  that 
the  record  itself  is  not  onlv  the  best,  but 
the  only,  evidence,  and,  until  impeached  fOr 
fraud,  collusion,  or  manifest  mistake,  ought 
to  be  held  conclusive." 

Where  a  rule  is  taken  against  a  surety 
on  a  release  bond,  he  cannot  set  up  in  de- 
fense that  the  affidavit  was  insufficient  and 
false;  that  the  bond  was  insufficient  in 
amount;  that  the  property  seized  was  not 
the  property  of  the  defendants,  but  of  one 
of  tnem;  that  the  bond  was  signed  on  the 
representation  and  assurance  that  a  legal 
defense  would  be  made,  which  was  not.  set 
up,  and  that  the  plaintiffs  were  parties  to 
the  fraud  practised,  the  obligation  of  the 
surety  being  that  he  will  satisfy  such  judg- 
ment to  the  value  of  the  property  atta!chea, 
as  may  be  rendered  against  the  defendant 
in  the  suit  pending.  Fusz  v.  Trager,  39  La. 
Ann.  292,  1  So.  535.  The  court  said:  "The 
preponderance  of  the  jurisprudence  on  the 
rights  and  obligations  of  sureties  on  release 
bonds  in  attachment  proceedings  against 
residents  is  to  the  effect  that  sucn  sureties, 
when  ruled  to  be  held  liable,  cannot  be  heard 
to  set  up  anv  defense  which  the  defendant 
himself  could  not  raise;  and  that,  where 
the  judgment  rendered  on  the  merits  con- 
demns him,  the  surety  is  concluded  by  it, 
even  if  it  were  true  that  it  is  not  justified 
by  the  evidence;  provided,  it  was  regularly 
rendered,  has  become  final  and  executory, 
and  remains  unsatisfied,  and  the  signature 
of  the  surety  to  the  bond  is  genuine." 

Although  the  defendant  in  the  original 
attachment  action  might  have  pleaded  in 
bar  his  bankruptcy,  not  having  done  so  the' 
judgment  against  him  is  vali^  and,  ill  tht 


UA 


VEialONT  SUt*REMte  COURT. 


Jan.) 


absence  of  fraud  or  collusion,  is  conclusive 
both  against  him  and  against  the  surety 
on  his  bond  to  dissolve  the  attachment. 
Cutter  V.  Evans,  115  Mass.  27. 

But  in  Johnston  v.  Sexton,  86  C.  G.  A. 
200,  159  Fed.  70,  it  was  held  that  the  sure- 
ties on  an  attachment  bond  are  not  con- 
cluded by  a  judgment  against  their  prin- 
cipal in  an  action  to  which  they  were  not 
parties,  from  showing  that  the  recovery 
was  for  wrong  committed  by  the  principal 
apart  from  the  attachment. 

The  surety  on  an  attachment  bond  not  a 
party  to  the  attachment  action  is  not  con- 
cluded by  a  judgment  on  a  counterclaim 
for  damages  for  the  wrongful  suing  out  of 
the  attachment,  the  obligation  on  the  bond 
being  to  pay  all  damages  which  the  defend- 
ant may  sustain  by  reason  of  the  wrongful 
suing  out  of  the  attacliment.  Bunt  v. 
Rheum,  52  Iowa,  619,  3  N.  W.  667. 

The  sureties  on  the  bond  of  a  claimant 
in  an  attachment  suit  are  concluded  by  a 
judgment  against  their  principal  dismissing 
the  claim  and  requiring  the  return  of  the 
property.  The  surety  in  such  a  case  is 
bound  by  what  binds  the  principal.  He  has 
nothing  to  do  with  the  trial  of  the  right 
of  property,  his  obligation  being  to  deliver 
the  property  to  the  officer  if  the  claim  made 
by  his  principal  shall  be  determined  against 
him.    Higdon  v.  Vaughn,  58  Miss.  572. 

But  although  the  indemnitors  assume  the 
defense  of  an  attachment  action  against  the 
attaching  officer,  they  may  nevertheless  show 
that  the  judgment  was  rendered  by  reason 
of  illegal  acts  subsequent  to  tlie  attachment 
or  for  misconduct  in  the  service  of  other 
writs,  or  for  wrongful  conversion  of  the 
attached  property  or  its  proceeds.  Boynton 
V.  Morrill,  111  Mass.  4. 

In  Hosie  v.  Hart,  141  Mich.  679,  105  N. 
W.  32,  it  was  held  that  in  an  action  on  an 
attachment  bond,  the  judgment  in  the  at- 
tachment action,  valid  on  its  face,  is  admis- 
sible, and  prima  facie  establishes  the  de- 
fendant's liability. 

But  in  Lartigue  v.  Baldwin,  5  Mart.  (La.) 
193,  it  was  held  that  the  record  of  a  suit 
in  which  judgment  was  obtained  against  a 
principal  in  an  attachment  bond  is  not  evi- 
dence against  the  surety  thereon.  The  court 
said:  'There  is  no  rule  of  our  laws  better 
understood  than  that  which  allows  to  the 
surety  the  right  of  availing  himself  of  the 
same  means  of  defense  (save  those  that  are 
merely  personal)  which  the  principal  debtor 
could  resort  to.  That  principle  is  founded 
on  the  sacred  maxim  that  no  one  ought  to 
be  condemned  without  being  heard,  and  con- 
sequently that  no  person  shall  be  bound  by 
a  judgment  to  which  he  was  no  party.'* 

d.  Replevin  honda. 

The  surety  on  a  replevin  bond  is  bound 
by  the  result  of  the  litigation  with  his  prin- 
cipal.   Wells  v.  Griffin,  2  Head,  568. 

The    sureties    on    a   redelivery    bond    are 
bound  by  the  judgment  in  the  replevin  suit. 
O'Loughlin   v.   Carr,  9  Kan.  App.  818,   60 
Pac.  478. 
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A  surety  will  not  be  heard  in  an  actiort 
on  the  bond  to  attack  a  judgment  in  re* 
plevin,  while  it  remains  unreversed  or  un- 
vacated,  and  therefore  valid  against  his 
principal.  Christiansen  v.  Mendham,  26 
Misc.  662,  56  N.  Y.  Supp.  655. 

A  judgment  in  replevin  which  is  binding 
upon  the  principal  is  valid  and  binding 
against  his  sureties.  Christiansen  v.  Mend- 
ham,  45  App.  Div.  554,  61  N.  Y.  Supp.  326. 

In  an  action  upon  a  replevy  bond  in  gar- 
nishment, neither  the  principal  nor  his  sure- 
ties, who  are  his  sponsors,  can  go  behind 
the  judgment.  McCoslin  v.  David,  22  Tex. 
Civ.  App.  63,  64  S.  W.  404. 

A  judgment  in  a  replevin  suit  constitutes 
a  breach  of  the  bond,  and,  when  admitted 
in  evidence  in  a  suit  on  the  bond,  is  con- 
clusive of  the  rights  of  the  parties,  except 
the  right  saved  to  the  plaintiff  by  statute 
to  plead  and  prove  his  title  in  initigation 
of  damages.  Kankin  v.  Kinsey,  7  III.  App. 
215. 

The  sureties  on  a  replevin  bond,  although 
not  parties  to  the  action,  are  concluded  by 
the  judgment  therein  by  force  of  their  un- 
dertaking.   Lee  V.  Grimes,  4  Colo.  185. 

Until  the  verdict  for  the  plaintiff,  the 
sureties  on  a  replevin  bond  in  attachment 
are  in  no  danger  of  a  judgment  against 
them.  Before  that  they  are  not  called  on 
to  speak  in  their  defense.  They  cannot  as 
sureties,  and  in  their  names,  plead  to  the 
action  or  interpose  any  defense,  for  the 
action  is  not  against  them.  Their  liability 
is  only  for  a  delivery  of  the  property  re- 
plevied, or  payment  of  its  value  as  assessed. 
Their  concern  with  the  case  commences  at 
the  point  where  their  responsibility  begins, 
and  right  to  a  judgment  against  them  arises, 
i.  e.,  at  the  finding  of  the  issue  in  favor  of 
the  plaintiff.  They  may  then  show  any 
thing  which  furnishes  a  legal  reason  for  not 
entering  judgment  against  them  on  the  find- 
ing of  the  issue  in  favor  of  the  plaintiff. 
They  may  contest  original  liability  on  the 
bond,  or  show  a  discharge  from  ito  obliga- 
tion, but  they  cannot  complain  of  mere 
errors  in  the  action  against  their  principal. 
They  cannot  make  any  defense  to  the  action, 
except  such  as  will  discharge  them.  Atkin- 
son V.  Foxworth,  53  Miss.  733. 

A  surety,  by  signing  a  replevin  bond, 
makes  his  principal  on  the  bond  his  agent 
to  compromise  a  claim  for  damages  arising 
out  of  the  replevin,  and  upon  such  compro- 
mise the  court  has  authority  to  enter  up 
judgment  against  the  principal  and  surety 
on  nis  bond.  Nimocks  v.  Pope,  117  N.  C. 
315,  23  S.  £.  269. 

One  who  becomes  a  surety  for  the  per- 
formance of  the  judgment  of  a  court  in  a 
pending  case  is  represented  by  his  principal, 
and  is  bound  by  the  judgment  against  hia 
principal  within  the  limits  of  his  obligation. 
William  W.  Bierce  v.  Waterhouse,  219  U.  S. 
320,  55  L.  ed.  237,  31  Sup.  Ct.  Rep.  241. 

The  sureties  on  a  replevin  bond  assume 
such  a  connection  with  the  original  action 
that  they  are  concluded  by  the  judgment  in 
so  far  as  the  same  issues  are  involved.  "Kea- 
nedy  v.  Brown,  21  Kan.  171. 
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A  surety  on  a  replevin  bond  conditioned 
for  the  redelivery  of  the  property  attached 
is  connected  in  privity  with  the  pt'oceedin^fs 
in  the  original  action,  and  the  record  of  the 
judjrment  is  conclusive  against  him.  Collins 
v.  Mitchell,  6  Fla.  364. 

The  sureties  on  a  replevin  bond  stipulat- 
ing for  the  payment,  in  case  of  defeat  in 
the  replevin  action,  of  "such  sum  of  money 
as  may,  from  any  cause,  be  recovered  against 
the  said  plaintiff/' — the  iudgment  in  the 
replevin  action  is  conclusive  against  them 
in  a  suit  upon  the  bond.  Cantril  v.  Bab- 
cock,  11  Colo.  143,  17  Pac.  296. 

Where  the  sureties  bind  themselves  to 
abide  the  judgment  in  the  replevin  suit,  it 
is  too  late  in  an  action  on  the  bond,  to 
plead  the  return  of  the  property,  which 
should  have  been  pleaded  in  the  replevin 
suit.    Buckmaster  v.  Beames,  9  111.  443. 

The  surety  in  replevin  who  contracts  with 
reference  to  the  action  of  his  principal  in 
prosecuting  the  replevin  suit  is  concluded 
by  judgments  and  orders  made  in  that  suit 
Allowing  a  breach  of  the  bond.  Schott  v. 
Youree,  142  111.  233,  31  N.  E.  591,  affirming 
41  III.  App.  476. 

In  an  action  upon  a  bond  given  in  a  suit 
for  the  recovery  of  personal  property,  and 
conditioned  for  the  delivery  of  the  said 
property  to  the  plaintiff,  if  such  delivery 
should  be  adjudged,  and  for  the  payment 
to  him  of  such  sum  as  may. for  any  cause 
be  recovered  against  the  defendant  in  this 
action,  the  judgment  against  the  principal 
is  conclusive  evidence  of  the  breach  of  the 
bond,  and  of  the  damages  sustained  by  rea- 
son of  such  breach.  Thomson  v.  Joplin,  12 
S.  C.  680. 

The  same  matters  litigated  in  an  orig- 
inal action  cannot  be  re-examined  in  a  suit 
on  the  replevin  bond.  Colorado  Springs  Co. 
V.  Hopkins,  5  Colo.  206;  William  W.  Bierce 
V.  Waterhouse,  supra. 

In  an  action  on  a  redelivery  bond,  the 
sureties  are  concluded  as  to  any  defense 
which  should  have  been  properly  interposed 
in  the  replevin  action.  Boyd  v.  Huffaker, 
40  Kan.  634,  20  Pac.  459. 

In  an  action  on  a  replevin  bond,  the  sure- 
ties cannot  set  up  and  have  retried  matters 
that  were  controverted  in  the  replevin  ac- 
tions and  settled  by  the  verdict.  Cox  v. 
Hartranft,  154  Pa.  457,  26  Atl.  304. 

It  has  been  held  that  a  replevin  judgment 
is  conclusive  as  to  the  right  of  possession 
and  return  of  the  property.  Warner  v. 
Matthews,  18  111.  83. 

A  replevin  judgment  is  conclusive  in  an 
action  on  the  bond  as  to  the  ownership  of 
the  property.  McMurchy  v.  O'Hair  67  111. 
242. 

The  question  of  ownership  and  the  right 
of  possession  are  res  judicata  in  an  action 
against  a  surety  on  a  replevin  bond.  Woods 
V.  Kessler,  93  Ind.  356. 

Where  the  title  to  personal  property  is  in 
dispute,  and  replevin  is  brought  by  a  third 
party  against  the  vendee,  the  vendee  must 
notify  his  vendor  to  come  in  and  defend, 
or  else  the  latter  will  not  be  concluded  by 
the  judgment.  Axford  v.  Graham,  57  Mich. 
40  L.R.A.(N.S.) 


422,  24  N.  W.  158.  The  court  said  the  rea- 
son why  judgments  are  held  conclusive 
against  both  parties  and  their  privies  is 
because  an  opportunity  has  been  afforded 
to  the  parties  thus  concluded  to  assert  or 
defend  their  rights  before  the  court  ren- 
dering the  judgment. 

Both  the  principal  and  sureties  on  a  re- 
plevin bond  are  estopped  in  an  action  on 
the  bond,  from  denying  the  regularity  of 
the  proceedings  in  the  replevin  action,  and 
they  cannot  t^  heard  to  say  that'  there  was 
no  consideration  for  the  bond.  McFadden 
V.  Fritz,  110  Ind.  1,  10  N.  E.  120. 

That  the  property  in  dispute  in  a  re- 
plevin action  was  turned  over  to  a  receiver 
upon  an  order  of  the  court  cannot  be  shown 
in  an  action  against  the  sureties  on  a  rede- 
livery bond.  Boyd  v.  Huffaker,  39  Kan. 
525,  18  Pac.  508. 

Id  an  action  in  a  summary  proceeding 
on  a  replevin  bond,  it  is  not  competent  for 
the  surety  to  question  the  validity  of  the 
judgment  against  the  principal  on  any 
other  ground  than  fraua  or  mistake.  In 
such  case  the  judgment  is  as  conclusive 
against  the  surety  as  against  the  principal. 
Richardson  v.  People's  Nat.  Bank,  57  Oliio 
St.  299,  48  N.  E.  1100. 

A  judgment  in  a  replevin  suit  as  to  the 
value  of  ice  taken  is  conclusive  upon  the 
sureties  on  the  bond  as  to  the  value  of  the 
property  at  the  time  and  place  taken. 
Washington  Ice  Co.  Vr  Websler,  126  U.  S. 
426,  31  L:  ed.  799,  8  Sup.  Ct.  Rep.  947. 

The  question  of  the  value  of  property 
taken  as  adjudicated  in  the  replevin  suit  is 
not  open  to  re-examination  by  the  sureties 
on  the  redelivery  bond.  William  W.  Bierce 
V.  Waterhouse,  219  U.  S.  330,  65  L.  ed.  239, 
31  Sup.  Ct.  Rep.  241. 

But  it  has  b«en  held  a  complete  defense 
to  sureties  sued  upon  a  replevin  bond  that 
the  court  was  without  jurisdiction  to  ren- 
der the  judgment  in  replevin,  or  that  such 
i'udgment  was  obtained  by  fraud.  Mc- 
Jrayer  v.  Jordan,  73  Neb.  483,  103  N.  W. 
50. 

In  Harbaugh  v.  Albertson,  102  Ind.  69,  1 
N.  £.  298,  however,  it  was  held  that  a 
surety  on  a  replevin  bond  cannot  set  up 
lack  of  jurisdiction  of  a  justice  of  the  peace 
over  the  persons  of  the  parties  who  volun- 
tarily have  submitted  thereto. 

€,  SequestraUan  bonds. 

The  judgment  in  a  sequestration  action 
is  binding  on  the  sureties  on  the  sequestra- 
tion bond  as  to  the  ownership  of  the  prop- 
erty, where  the  undertaking  of  the  sureties 
is  that  they  will  pay  the  damages  if  the 
sequestration  should  in  that  suit  be  decreed 
to  have  been  unlawfully  issued.  >Tone8  ▼.* 
Doles,  3  La.  Ann.  588. 

Where  the  principals  in  a  sequestration 
bond  are  bound  in  solidOt  a  judgment  regu- 
larly obtained  against  either  will  be  binding 
on  the  surety.  Herrick  v.  Conant,  4  La. 
Ann.  276. 

The  sureties  on  a  bond  given  to  release 
property    sequestered   have    a   right,    when 
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sued  on  the  bond,  to  prove  that  the  seques- 
tration was  invalid  and  illegal,  and  that 
the  property  sequestered  does  not  belong 
to  the  defendant  in  the  sequestration  suit. 
Carroll  v.  Hamilton,  30  La.  Ann.  520. 

In  an  action  on  a  sequestration  bond,  the 
judgment  in  the  original  suit  to  obtain  pos- 
session of  the  property  is  not  conclusive  as 
to  the  rights  of  the  parties  and  the  amount 
of  damages,  where  it  appears  from  the  opin- 
ion of  the  court  in  the  original  action  that 
judgment  Vas  affirmed  in  favor  of  the  de- 
fendant therein,  on  the  ground  that  the 
courts  will  not  lend  their  aid  in  the  enforce- 
ment of  contracts  reprobated  by  the  law. 
Clarke  v.  Scott,  2  La.  Ann.  907. 


/.  Miscellaneous  hands, 

A  judgment  against  a  special  bail  is  con- 
clusive against  the  sureties  on  the  indem- 
nity bond  having  notice  of  the  suit  against 
their  principal.  Beers  v.  Pinney,  12  Wend. 
309. 

The  bail  or  security  takes  the  fortunes 
of  his  principal,  and  is  bound  equally  with 
him  by  the  judgment  in  the  main  action. 
The  bail  can  no  more  go  behind  the  judg- 
ment, or  attack  it  by  affidavit  of  illegality, 
after  it  is  duly  entered  against  both,  than 
can  the  principal.  Jackson  v.  Guilmartin, 
61  6a.  544. 

A  judgment*against  a  debtor  in  an  action 
for  fraud  is  conclusive  upon  his  surety  on 
a  bond  given  on  his  release  from  arrest, 
and  he  cannot  go  behind  it  to  inquire  into 
the  reasons  upon  which  it  was  based. 
Keane  v.  Fisher,  10  La.  Ann.  261. 

In  a  suit  upon  a  recognizance,  the  sure- 
ties are  concluded  from  alleging  that  the 
original  plaintiff,  when  in  a  state  of  in- 
toxication, was  induced  to  consent  to  a 
judgm^t  for  costs  against  him,  procured 
by  the  plaintiff  in  the  bond  action.  Park- 
hurst  V.  Sumner,  23  Vt.  538,  56  Am.  Dec. 
94.  The  court  said:  "It  is  a  universal 
rule  in  regard  to  judgments,  that  all  mat- 
ters which  might  have  been  urged  by  the 
party  before  the  adjudication  are  concluded 
by  the  judgments  as  to  the  principal  parties 
and  all  privies  in  interest  or  estate, — and 
among  privies  are  no  doubt  included  bail/' 

No  fraud  or  collusion  being  shown,  a 
judgment  against  the  principal  is  conclu- 
sive evidence  of  the  debt  thereby  ascer- 
tained, both  against  him  and  against  his 
surety  on  a  recognizance  subsequently  taken 
upon  his  arrest  on  execution.  Way  v. 
liewis,  115  Mass.  26. 

A  judgment  for  assault  and  battery, 
false  imprisonment,  and  malicious  prosecu- 
tion prevents  the  raising  of  the  question 
'of  good  faith  in  a  proceeding  against  the 
surety  upon  breach  of  a  recognizance  given 
upon  the  debtor's  arrest  on  execution.  Mc- 
Christal  v.  Clisbee,  190  Mass.  120,  3  L.R.A. 
(N.S.)   702,  76  N.  E.  511,  5  Ann.  Cas.  769. 

A  surety  on  a  release  bond  is  concluded 
by  a  judgment  which   concludes  his  prin- 
cipal.   McCloskey  v.  Wingfield,  32  La.  Ann. 
38 
40  L.R,A.(N.S.) 


A  judgment  for  daii.&ges  against  the 
claimant  and  his  surety  on  a  damage  bond 
is  conclusive  upon  both,  unless  procured  by 
fraud,  or  unless  the  proceedings  constitut- 
ing the  claim  case  are,  upon  their  face, 
fatally  defective.  The  court  said  that  the 
surety  for  the  claimant,  when  he  signed  the 
bond,  put  himself  in  a  boat  which  the  claim- 
ant was  to  steer  in  behalf  of  both,  and  if 
there  was  injudicious  or  unskilful  naviga- 
tion, he  must  take  the  consequences.  Mit- 
chell V.  Toole,  63  6a.  93. 

The  surety  on  a  bond  given  by  a  defend- 
ant in  an  action  of  trover  for  the  eventual 
condemnation  money  is  bound  by  the  judg- 
ment against  the  defendant,  and  cannot, 
after  judgment,  raise  any  question  which 
could  have  been  raised  by  the  principal  be- 
fore judgment.  Waldrop  v.  Wolff,  114  Ga. 
610,  40  S.  E.  830. 

The  final  decree  of  a  court  in  the  original 
action  must  be  taken  as  the  only  evidence 
of  the  eventual  condemnation  money  to  be 
recovered  in  an  action  on  the  bond.  Lock- 
wood  V.  Saffold,  1  6a.  72. 

Formerly,  it  was  necessary  to  bring  suit 
'\  against  the  sureties  on  the  bond,  but  the 
^  Georgia  Code  expressly  provides  that  where 
a  bond  is  given  in  a  judicial  proceeding, 
conditioned  to  pay  the  condemnation  money, 
judgment  may  be  entered  up  against  the 
surety,  and  it  shall  not  be  necessary,  as 
heretofore,  to  bring  suit  on  the  bond.  Civil 
Code,  2978.  Price  v.  Carlton,  121  Ca.  12, 
68  L.R.A.  736,  48  S.  E.  721. 

The  surety  on  an  eventual  condemnation 
money  bond  given  a  defendant  in  a  distress 
warrant  proceeding  based  upon  a  judgment 
in  an  action  for  an  equitable  accounting,  in 
which  it  was  adjudged  that  a  certain  sum 
was  due  as  rent  from  the  defendant  in  the 
distress  warrant  proceeding,  is  bound  by 
the  judgment.    Ibid. 

The  security  on  a  claim  bond  is  bound 
by  the   judgment  and   verdict   therein    for 
damages   and    costs.     Upon   affirmance,    he 
cannot  go  behind  it  by  affidavit  of  illegality.* 
Harvey  v.  Head,  68  Ga.  247. 

In  a  suit  on  a  forthcoming  bond,  neither 
the  legality  of  the  levy  nor  the  authority 
of  the  officer  to  make  it  is  an  established 
fact.  Oliver  v.  Warren,  124  Ga.  549,  4 
L.R,A.(N.S.)  1020,  110  Am.  St.  Rep.  188, 
53  S.  E.  100. 

The  claimant's  surety  on  a  dissolution 
bond  in  a  garnishment  proceeding  is  bound 
by  the  judgment  against  his  principal,  and 
cannot  subsequently  be  heard  to  attack  the 
right  of  the  plaintiff  to  the  fund  garnished, 
on  any  ground  put  in  issue,  or  that,  under 
the  rules  of  law,  could  have  been  put  in 
issue,  by  the  claimant  in  the  previous  case 
in  which  the  judgment  was  rendered.  Jor- 
dan V.  Thornton,  5  Ga.  App.  637,  63  S.  £. 
601. 

In  an  action  on  a  bond  to  secure  the  per- 
formance of  award  under  a  statutory  sub- 
mission to  arbitration,  the  obligor  may 
defend  on  the  ground  that  the  judgment 
based  upon  the  award  is  void,  although  it 
is  unreversed,  since,  being  neitlier  a  party 
nor  a  privy  to  that  judgment,  he  could  not 


191L 


P.  BALLANTIKE  &  SONS  ▼.  FENN. 


747 


sue  out  a  writ  of  error  to  reverse  it.  Laflin 
V.  Field,  6  Met.  287. 

Conceding  that  the  record  of  a  judgment 
against  a  principal  is  not  evidence  to  estab- 
lish the  debt  against  the  surety  for  an  un- 
liquidated demand,  the  rule  does  not  apply 
where,  by  agreement,  conduct,  and  active 
participation  of  the  surety  in  the  award  of 
arbitrators,  the  case  is  taken  out  of  the 
rule.    Hostetter  v.  Pittsburgh,  107  Pa.  419. 

In  a  scire  facias  against  the  indorser  of 
a  writ,  the  judgment  in  the  original  action, 
so  long  as  it  remains  unreversed,  concludes 
the  defendant  from  setting  up  that  the 
plaintiff,  in  taxing  costs,  fraudulently  pro- 
cured the  allowance  by  the  clerk  of  various 
sums  to  which  he  was  not  entitled.  Sher- 
burne V.  Shepard,  142  Mass.  141,  7  N.  E. 
719. 

The  indorser  of  a  writ  in  the  original 
cause  cannot,  upon  scire  facias  against  him 
to  enforce  a  liability  for  costs,  dispute  the 
validity  of  the  judgment.  Pullman's  Palace- 
Car  Co.  V.  Washburn,  66  Fed.  790,  affirmed 
in  21  C.  C.  A.  598,  33  U.  S.  App.  628,  76 
Fed.  J  005. 

The  sureties  on  a  bond  for  costs  are  con- 
cluded by  the  decree  for  costs  against  their 
principal.  McClaskey  v.  Barr  (C.  C.)  79 
Fed.  408. 

A  judgment  for  costs  against  the  prin- 
cipal alone,  said  not  against  the  sureties, 
is  conclusive  against  the  latter  in  an  action 
on  the  cost  bond,  the  condition  of  which  is 
that  the  surety  will  pay  the  costs  which 
have  accrued  or  may  thereafter  accrue. 
Calhoun  v.  Gray,  150  Mo.-  App.  591,  131  S. 
W.  478. 

On  a  scire  facias  on  a  recognizance  for 
costs,  the  surety  cannot  defend  by  showing 
an  irregularity  in  obtaining  judgment 
against  his  principal.  Stedman  ▼•  fiigra- 
ham,  22  Yt.  346. 

VI,  Liquor  hands. 

It  has  been  held  that  a  judgment  of  a 
criminal  court  convicting  the  prisoner  of 
a  violation  of  the  liquor  law  is  conclusive 
on  his  sureties,  where  the  statute  provides 
that  "whenever  a  person  so  licensed  shall 
be  convicted  of  a  violation  of  any  of  the 
provisions  of  part  6  of  this  act,  and  no  ap- 
peal is  pending,  said  bond  shall  thereupon 
become  forfeited."  Welch  ▼.  McElane,  65 
Conn.  25,  30  Atl.  168. 

Where  the  express  condition  of  a  liquor 
dealer's  bend  is  that  the  sureties  shall  pay 
any  judgment  against  their  principal  for 
actual  or  exemplary  damages  awarded  in  a 
court  of  competent  jurisdiction,  they  can- 
not, in  an  action  on  the  bond,  retry  the 
merits  of  the  action  against  their  principal, 
on  the  theory  that  they  have  had  no  day 
in  court.  They  can  show  only  that  the 
judgment  was  not  rendered  by  a  court  of 
competent  jurisdiction,  or  that  it  is  void 
for  fraud  or  collusion.  People  use  of  Clin- 
ton Y.  Laning,  73  Mich.  284,  41  N.  W.  424. 

A  judgment  against  a  liquor  dealer  for 
the  offense  of  selling  the  liquor  to  minors, 
in  violation  of  the  Taw,  is  conclusive  upon 
40  UILA.(NJ3.) 


his  sureties.  State  v.  Nutter,  44  W.  Va. 
385,  30  S.  E.  67. 

A  judgment  against  a  liquor  dealer  for 
selling  drink  to  plaintiff's  husband  is  con- 
clusive against  his  sureties  in  an  action  on 
the  bond.  Point  Pleasant  ▼.  Greenlee,  63 
W.  Va.  207,  129  Am.  St.  lUp.  971,  60  S.  E. 
601. 

But  it  has  been  held  that  in  an  action 
on  a  liquor  dealer's  bond  conditioned  upon 
his  faithful  observance  of  the  law,  the  sure- 
ties are  not  estopped  by  his  confession  of 
guilt  or  conviction  of  a  violation  of  the  law, 
from  showing  that  there  has  been  no  breach 
of  the  bond.  Paducah  ▼.  Jones,  126  Ky. 
809,  104  8.  W.  971. 

A  judgment  against  a  saloonkeeper  under 
the  Illinois  Dramshop  act  is  held  prima  facie 
evidence  of  the  amount  of  damages  sus- 
tained by  the  plaintiff  in  an  action  against 
his  sureties,  especially  where  the  sureties 
have  been  notified  of  the  suit  and  have 
actually  appeared  and  aided  in  the  defense, 
and  the  fact  that  the  statute  permits  ex- 
emplary damages  to  be  recovered  in  the 
original  suit  does  not  affect  the  rule.  Wan- 
ack  V.  People,  187  III.  116,  58  N.  E.  242, 
affirming  87  III.  App.  371. 

In  an  action  to  recover  the  penalty  of 
a  li(}uor  dealer's  bond,  the  record  of  the 
criminal  case  and  of  the  principal  plea  of 
guilty,  is,  in  Mississippi,  only  prima  facie 
evidence  in  a  civil  action  as  to  the  breach 
of  the  bond,  either  as  against  the  sureties 
or  the  principal.  Albrecht  v.  State,  62 
Miss.  516.  This  case  was  decided  under 
the  rule  that  a  verdict  and  judgment  in  a 
criminal  case,  though  admissible  to  estab- 
lish the  fact  of  the  mere  rendition  of  the 
judgment,  cannot  be  given  in  evidence  in  a 
civil  action  to  establish  the  truth  of  the 
facts  on  which  it  was  rendered. 

And  in  Tennessee  the  surety  on  a  liquor 
dealei^s  bond,  though  not  a  party  to  a  crim- 
inal prosecution  which  resulted  in  the  con- 
viction of  the  principal,  of  the  offense  of 
keeping  a  disorderly  house,  was  held  privy 
thereto,  and  the  record  of  the  conviction 
prima  facie  evidence  against  him  in  an  ac- 
tion on  the  bond.  Webb  y.  State,  4  Coldw. 
199. 

VII,  Confession  of  judgment. 

Consent  judgments  are  not  binding  on 
third  persons,  and  therefore  any  third  per- 
son sought  to  be  affected  by  such  a  judg* 
ment  has  a  right  to  show  its  character. 
Carroll  v.  Hamilton,  30  La.  Ann.  520. 

A  default  judgment  against  a  principal 
on  a  bond  for  the  payment  of  claims  for 
labor  and  materials  will  not  prevent  his 
sureties,  who  were  parties  to  the  action, 
from  disputing  on  appeal  facta  which  were 
necessary  to  establish  their  liability.  Unit- 
ed States  use  of  Fidelity  Nat.  Bank  v. 
Bundle,  52  LJSiJL  605,  46  C.  a  A.  251,  107 
Fed.  227. 

An  award  against  a  principal  founded 
on  his  acknowledgments,  and  not  confined 
to  debts  covered  by  an  indemnity  bond,  is 
not  evidence  against  his  sureties,  who  were 
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not  parties  to  the  submission  and  who  did 
not  attend  before  the  referee.  Simonton  v. 
Boucher,  2  Wash.  C.  C.  473,  Fed.  Cas.  No. 
12,877. 

A  judgment  confessed  by  a  principal  for 
a  liability  to  a  partnership  is  admissible 
in  evidence  to  charge  one  guarantying  the 
faithful  discharge  of  the  engagements  of  the 
principal.  Drummond  Y.  rrestman,  12 
Wheat.  515,  6  L.  ed.  712. 

In  commenting  on  the  last-mentioned 
case,  the  court,  in  Firemen's  Ins.  Co.  v. 
McMillan,  29  Ala.  147,  said:  "It  will  be 
observed  that  the  judgment  in  that  case 
was  by  confession  of  the  principal.  It  was 
a  voluntary  undertaking  on  his  part,  of 
record,  to  pay  the  sum  confessed  to  the 
creditor;  and  the  guarantor,  by  his  letter 
of  guaranty,  stipulated  to  guarantee  the 
conduct  of  his  son,  the  principal,  and  to 
hold  himself  liable  'for  the  faithful  dis- 
charge of  all  his  engagements'  to  the  plain- 
tiff, 'both  now  and  in  the  future.'  The 
payment  of  this  judgment,  which  the  son 
had  confessed,  might,  perhaps,  have  prop- 
erly been  regarded  as  one  of  'the  engage- 
ments' the  son  had  entered  into,  within  the 
scope  and  covered  by  the  undertaking  of  the 
guarantor  as  contained  in  the  letter  of 
guaranty.  If  such  be  the  extent  of  the 
guarantor's  undertaking,  it  is  very  clear 
tlie  judgment  confessed  by  the  son  was  not 
only  prima  facie  evidence,  but,  in  the  ab- 
sence of  fraud  or  collusion  between  him  and 
the  creditor,  was  conclusiYe  against  the 
father." 

On  a  motion  against  a  sheriff  for  the 
default  of  his  deputy,  a  judgment  confessed 
in  open  court  is  evidence  against  the  dep- 
uty's sureties  of  his  default,  unless  dis^ 
proved  by  them.  Jacobs  ▼.  Hill,  2  Leigh, 
393. 

The  sureties  of  a  constable,  upon  a  suit 
or  motion  against  him  for  moneys  received, 
are  not  concluded  by  a  confession  of  judg- 
ment by  their  principal  after  his  retire- 
ment from  office.  The  sureties  may  show 
that  they  are  not  liable  because  their  prin- 
cipal did  not  in  his  official  character  receive 
the  money,  and  they  may  show  that  by 
collusion  they  were  sought  to  be  fixed  with 
the  individual  responsibility  of  their  prin- 
cipal.    Atkins  V.  Baily,  9  Yerg.  111. 

The  confession  of  judgment  by  a  sheriff 
is  prima  facie  evidence  against  his  sureties, 
but  they  may  show  that  it  was  made  by 
mistake  or  by  fraud  or  collusion,  or  that 
the  sum  confessed  is  greater  than  he  was 
really  liable  for,  or  that  the  confession  was 
for  liabilities  which  tliey  had  not  under- 
taken to  guarantee.  The  Treasurers  ▼. 
Bates,  2  Bail.  L.  362. 

Where  a  sheriff  with  the  assent  of  his 
deputy,  but  without  the  knowledge  of  the 
deputy's  sureties,  confesses  judgment  for 
the  default  of  his  deputy,  the  judgment  is 
admissible  against  the  sureties  upon  a  mo- 
tion by  the  sheriff  against  the  deputy  and 
his  sureties,  and  charges  the  sureties  unless 
disproved  by  them.     Jacobs  v.  Hill,  supra. 

Where  a  bond  has  been  executed  to  secure 
a  sheriff  against  apprehended  litigation  as 
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to  the  title  of  property  seized  under  an 
execution,  a  jud;;^mont  against  the  sheriff 
by  consent,  in  the  absence  of  fraud  or  col- 
lusion or  any  suggestion  that  there  was  a 
defense  to  the  action  against  the  sheriff, 
presumptively,  at  least,  establishes  the  lia- 
bility of  the  sureties.  The  sureties  are  at 
liberty  to  show  that  the  judgment  was  not 
founded  upon  any  legal  liability  to.  the 
plaintiff  in  the  action,  or  that  it  exceeded 
such  liability.  Conner  v.  Reeves,  103  N.  Y. 
527,  9  N.  E.  439,  affirming  35  Hun,  507. 

Where  a  guardian  in  the  settlement  of 
his  accounts  with  his  ward  admits  an  in- 
debtedness to  him,  the  account  receiving 
the  approval  of  the  probate  court,  this  is 
admissible  against  the  sureties  on  the 
guardian's  '  bond,  but  is  not  conclusive. 
State  use  of  Wagenmann  v.  Rosswaag,  3 
Mo.  App.  11.  The  court  said  that  "no  rea- 
son is  perceived  why  like  any  other  admis- 
sion or  act  of  a  party  for  whom  sureties 
engage,  it  may  not  be  evidence  tending  to 
prove  the  defalcation  in  respect  of  whicli 
sureties  are  responsible.  The  sureties  of  a 
guardian  do  not  occupy  different  relations 
to  their  principal,  or  to  those  who  are  in- 
terested in  the  good  conduct  of  their  prin- 
cipal, from  that  which  is  occupied  by  other 
sureties  towards  their  obligees.  We  know 
of  no  exception  to  the  rule  that  admissions 
made  by  a  principal  in  the  course  of  the 
business,  for  his  performance  of  which  his 
sureties  are  liable,  are  binding  on  the 
surety." 

The  confession  of  fiat  has  been  held  only 
prima  facie  evidence  of  the  sufficiency  of 
assets  as  against  the  sureties  on  an  admin- 
istrator's bond,  and  in  a  suit  on  the  bond 
they  may  show  the  true  condition  of  the 
estate  at  the  time  of  the  confession,  and 
the  amount  of  assets  in  the  hands  of  the 
administrator  properly  chargeable  with  the 
payment  of  the  same.  Kearney  v.  Sascer, 
37  Md.  264. 

A  judgment  by  confession  against  an  ex- 
ecutor, while  binding  upon  him,  is  prima 
facie  evidence  only  against  his  surety.  As 
to  the  latter  it  is  nothing  more  than  a  dec- 
laration or  confession  of  his  principal 
clothed  with  legal  solemnities,  and  should 
be  deemed  in  all  respect  correct  only  until 
the  contrary  is  made  to  appear.  Iglehart 
V.  State,  2  Gill  &  J.  235. 

The  confession  of  judgment  by  an  admin- 
istrator does  not  preclude  his  sureties  in 
an  action  on  the  bond  from  showing  that, 
at  the  time  of  the  confession,  the  admin- 
istrator had  fully  administered  to  the  es- 
tate and  had  no  assets  in  his  hands.  Seat 
▼.  Cannon,  1  Humph.  471. 

The  record  of  a  judgment  confessed  by  an 
administrator  is  not  even  prima  facie  evi- 
dence of  the  amount  of  the  debt,  or  of  the 
fact  that  the  administrator  had  assets  to 
pay  the  same.  Vanhook  v.  Barnett,  16  N. 
C.  (4  Dev.  L.)  268. 

But  a  judgment  nil  dicit  against  an  ad- 
ministrator was  held  to  be  a  finding  of 
assets  in  his  hands,  and  binding  upon  his 
sureties  as  well  as  himself.  Grace  ▼•  Mar- 
tin, 47  Ala.  135. 
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Wbere  a  plaintiff  in  replevin  suffers  a 
voluntary  dismissal  or  nonsuit,  and  judg- 
ment of  retoma  hahenda  is  awarded,  in  a 
suit  on  the  replevin  bond,  the  defendant 
eannot,  in  bar  of  the  action  or  in  mitiga- 
tion of  damages,  show  property  in  the 
plaintiff  in  replevin,  under  a  statute  pro- 
viding that  "in  any  action  upon  any  bond 
given  as  required  by  the  provisions  of  this 
'  chapter,  where  the  merits  of  the  case  have 
not  been  determined   in  the  action  of  re- 

5 levin  in  which  such  bond  was  given,  the 
efendant  may  plead  such  fact,  and  also 
their  title,  or  the  title  of  any  one  or  more 
of  them,  to  the  property  in  dispute  in  such 
acion  of  replevin,  except  in  cases  where  the 
plaintiff,  in  such  action  of  replevin,  shall 
nave  voluntarily  dismissed  his  suit,  or  sub- 
mitted to  a  nonsuit  therein"  (§  14,  replevin 
act,  Rev.  Stat.  p.  540).  Clark  v.  Howell, 
3  Colo.  564. 

Tn  Louisiana  it  is  held  that  a  confession 
ef  judgment  by  a  principal  has,  as  to  the 
surety,  only  the  force  of  a  private  agree- 
ment between  the  principal  and  his  cred- 
itor.    Allison  V.  Thomas,  29  La.  Ann.  732. 


VIII.  Fraud  and  collusion. 

It  is  almost  universally  held  that  the 
surety  is  not  prevented  by  the  judgment 
against  his  principal  from  setting  up  the 
defense  of  fraud  or  collusion. 

The  surety  may  show  fraud  or  collusion, 
or  a  mistake  in  the  amount  of  the  judg- 
ment. Berger  v.  Williams,  4  McLean,  577, 
Fed.  Cas.  No.  1,341. 

A  surrogate's  decree  obtained  by  fraud 
and  collusion  does  not  conclude  the  sure- 
ties. Thayer  v.  Clark,  4  Abb.  App.  Dec. 
391,  affirming  48  Barb.  243. 

A  plea  that  the  judgment  in  the  principal 
action  was  entered  by  collusion  between  the 
original  parties  with  a  view  to  defraud  bail 
may  be  set  up  in  an  action  on  the  recog- 
nizance. Parkhurst  v.  Sumner,  23  Vt.  538, 
56  Am.  Dec.  94. 

Collusion  between  the  parties  in  the  orig- 
inal suit,  to  enter  up  judgment  for  the 
purpose  of  defrauding  the  bail,  is  available 
as  a  defense  in  an  action  on  the  bond. 
Mott  V.  Hazen,  27  Vt.  208.  The  court  said : 
''As  against  the  bail  the  judgment  is  void; 
it  has  no  legal  effect,  and  is  the  same  in 
legal  contemplation  as  if  no  judgment  had 
been  rendered.  .  .  .  This  rule  is  of  uni- 
versal application,  and  equally  affects  judg- 
ments, recognizances,  debts  of  record,  as 
well  as  instruments  under  seal  and  simple 
contracts.  Wherever  fraud  exists,  the 
party  injured  can  find  redress  at  law,  as 
well  as  in  eauity.  If  it  is  a  defense  in  one 
tribunal,  it  is  equally  so  in  the  other." 

The  sureties  may  contest  the  conclusive- 
ness of  a  judgment  against  a  sheriff  ob- 
tained by  fraud  or  collusion.  Dane  v.  Gil- 
more,  51  Me.  544;  State  ex  rel.  Parker  v. 
Woodside,  29  N.  C.   (7  Ired.  L.)   296. 

The  sureties  on  a  cost  bond  may,  in  an 
action  thereon,  impeach  the  judgment  in  an 
original  action  on  the  ground  of  fraud. 
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Great  Falls  Mfg.  Co.  v.  Worster,  45  N.  H. 
110. 

But  where  the  fraud  alleged  was  that  of 
the  guardian  alonej  in  charging  himself 
with  more  money  than  he  had  received,  it 
was  held  that  the  surety  could  not  question 
the  decree  rendered  upon  the  settlement  of 
the  guardian's  account,  in  the  absence  of 
collusion  between  the  guardian  and  the 
ward.    Corbin  v.  Westcott,  2  Dem.  559. 

It  has  been  held  that  the  decree  of  a 
surrogate  on  an  accounting  of  an  adminis- 
trator ordering  him  to  pay  the  persons 
entitled  a  certain  sum  cannot  be  attacked 
on  the  ground  of  fraud  in  an  action  against 
the  sureties  on  the  bond.  There  must  be  a 
direct  application  for  that  purpose.  People 
V.  Downing,  4  Sandf.  189. 

And  that,  in  an  action  on  the  bond,  the 
surety  will  not  be  allowed  to  show  that  a 
decree  in  equity  against  an  administrator 
was  fraudulently  obtained.  Norton  v.  Wal- 
lace, 2  Rich.  L.  460. 

Where  the  sureties  were  made  parties  to 
an  administrator's  accounting,  which  was 
dismissed  as  to  them  on  an  objection  by 
demurrer  to  being  joined  in  that  suit,  they 
cannot  afterwards  be  heard  to  say  that  the 
decree  was  not  binding  upon 'them  on  the 
theory  that  they  were  not  parties  thereto. 
Chaquette  v.  Ortet,  60  Cal.  594. 

M.  C.  S. 


KANSAS  SUPREBfE  OOUBT. 

IVA  C.  NESBIT 

V. 

CITY  OF  TOPEKA,  Appt. 

(—  Kan.  — ,  124  Pac.  166.) 

Municipal  corporation  ^  notice  of  In- 
jury ^  promptness. 

A  person  injured  by  the  negligence  of  a 
city  failed  to  give  a  notice  as  required  by 
the  act  governing  cities  of  the  first  class 
(Gen.  Stat.  1909,  §  1218).  He  died  from 
such  injuries  after  the  time  limited  for 
such  notice  had  expired.  His  widow  gave 
a  notice  within  four  months  after  his  death, 
and  then  commenced  an  action  under  tlie 
statute  .giving  a  right  of  action  for  dam- 
ages for  death  caused  by  wrongful  act.  It 
is  held  that  the  action  may  be  maintained, 
notwithstanding  the  failure  to  give  the  pre- 

Headnote  by  Benson,  J. 

Note.  ^  Does  time  of  notice  as  coniU' 
tion  of  municipal  liability  begin  to 
run  from  the  accident  or  from  the 
injury  or  death. 

As  to  physical  or  mental  incapacity  as 
an  excuse  for  failure  to  give  notice  of  in- 
jury required  as  a  condition  of  municipal 
liability,  see  note  to  Touhey  v.  Decatur,  32 
L.R.A.(N.S.)   350. 

The  sufficiency  of  the  description  of  an 
injury  in  a  notice  given  as  a  condition  of 
municipal  liability  is  discussed  in  Spear  v. 
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liminary  notice  within  four  months  after 
the  injury. 

(June  8,  1912.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  District  Court  for  Shawnee 
County  overruling  a  demurrer  to  a  peti- 
tion in  an  action  brought  to  recover  dam- 
ages for  the  death  of  plaintifTs  husband 
alleged  to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  O.  Ralaton  and  James  W. 
Clark,  for  appellant: 

The  filing  of  a  statement  giving  the  time 
and  place  of  the  happening  of  the  accident 
or  injury  received,  and  the  circumstances 
relating  thereto,  within  the  required  time, 
is  a  condition  precedent,  and  must  be  al- 
leged in  the  petition  and  proven  at  the 
trial,  before  any  recovery  can  be  had 
against  the  city  for  personal   injuries. 

Cook  ▼.  Topeka,  75  Kan.  634,  90  Pae. 


244;  Reining  v.  Buffalo,  102  2f.  T.  308, 
6  N.  E.  792;  Denver  v.  Saulcey,  6  Colo. 
App.  420,  38  Pae.  1098;  Starling  ▼.  Bed- 
ford, 94  Iowa,  194,  62  K.  W.  674. 

Mr.  D.  Basil  Rankin,  with  Mr.  Edwin 
D.  McKeerer,  for  appellee: 

No  written  statement  by  plaintiff  was  re- 
quired. 

Chicago,  R.  I.  ft  P.  R.  Co.  ▼.  Martin,  69 
Kan.  437,  63  Pae.  .461;  McCarthy  v.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  18  Kan.  62,  26  Am. 
Rep.  742;  Hulbert  v.  Topeka,  34  Fed.  613; 
Parish  t.  Eden,  62  Wis.  272,  22  K.  W. 
399;  May  lone  v.  St.  Paul,  40  Minn.  406, 
42  N.  W.  88;  Brown  ▼.  Salt  Lake  City,  33 
Utah,  222,  14  L.R.A.(N.S.)  619,  126  Am. 
St.  Rep.  828,  93  Pae.  570,  14  Ann.  Caa. 
1004;  Colorado  Mill,  ft  Elevator  Co.  ▼. 
Mitchell,  26  Colo.  284,  68  Pae  28 ;  Kestella 
V.  Northern  P.  R.  Co.  66  Fed.  261;  Mason 
v.  Union  P.  R.  Co.  7  Utah,  77,  24  Pae. 
797;  Pym  t.  Great  Northern  R.  Co.  4  Beat 
ft  8.  396,  32  L.  J.  Q.  B.  N.  8.  377,  10  Jur. 


Westbrook,  20  L.R.A.(NJ8.)    804,  and  the 
note  appended  thereto. 

A  number  of  cases  hold  that  the  require- 
ment of  notice  to  a  municipality  does  not 
apply  to  actions  bj  the  administrator  for 
the  death  of  an  injured  party  in  behalf  of 
the  next  of  kin,  under  the  so-called  death 
acts,  and  therefore  no  notice  is  necessary  in 
such  cases.  Prouty  v.  Chicago,  250  111.  222, 
06  N.  E.  147;  Perkins  ▼.  Oxford,  66  Me. 
545;  Orth  t.  Belgrade,  87  Minn.  237,  91  N. 
W.  843;  Senecal  v.  West  St.  Paul,  111 
Minn.  253,  126  N.  W.  826;  Brown  ▼.  Salt 
Lake  City,  33  Utah,  222,  14  L.RJL(N.S.) 
619,  126  Am.  St  Rep.  828,  93  Pae.  670,  14 
Ann.  Ctis.  1004;  Laconte  ▼.  Kenosha,  — 
Wis.  — ,  136  N.  W.  843. 

And  it  was  so  held  in  Clark  ▼.  Man- 
chester, 62  N.  H.  677,  and  Jewett  y.  Keene, 
62  N.  H.  701,  which  were  actions  under  a 
survival  statute  for  damages  sustained  by 
the  injured  pf^rty- 

In  Barnes  V.  Brooklyn,  22  App.  Div.  620. 
48  N.  Y.  Supp.  36;  Conway  v.  New  York, 
139  App.  Div.  446,  124  N.  Y.  Supp.  660  (af- 
firmed without  opinion  on  second  appeal  in 
148  App.  Div.  915,  133  N.  Y.  Supp.  1116) ; 
and  Crapo  y.  Syracuse,  183  N.  Y.  396,  76 
N.  E.  465,  reversing  98  App.  Div.  376,  90 
N.  Y.  Supp.  553,  it  is  held  that  a  statute 
providing  that  notice  must  be  given  within 
six  months  after  the  action  shall  have  ac- 
crued applies  to  accidents  resulting  in 
death,  but  the  cause  of  action  does  not  ac- 
crue until  an  administrator  is  appointed, 
and  the  time  for  servine  notice  begins  to 
run  from  the  date  of  sucn  appointment. 

In  Nash  v.  South  Hadley,  146  Mass.  105, 
13  N.  £.  376,  under  a  statute  providing  for 
notice  within  thirty  days  by  the  injured 
person,  or  someone  on  his  behalf  if  disabled, 
within  ten  da^s  after  removal  of  the  dis- 
ability, "and  m  case  of  his  death  without 
having  given  the  notice  and  without  having 
been,  for  ten  days  at  any  time  after  his  iu'  * 
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jury,  of  sufficient  capacity  to  give  the  no- 
tice, his  executor  or  administrator  may  give 
such  notice  within  thirtv  days  after  his 
appointment," — it  was  held  that  where  the 
person  injured  lived  more  than  ten  days 
in  a  condition  in  which  it  was  possible  for 
him  to  have  given  the  notice,  but  failed  to 
do  so,  his  executor  was  not  entitled  to  serve 
the  notice  within  thirty  days  after  his 
death. 

But  under  the  same  statute,  where  the 
injured  person  died  upon  the  twelfth  day 
after  the  injury,  and  before  the  expiration 
of  ten  days  from  the  time  of  the  accident 
she  became  delirious  and  remained  in  that 
condition  until  death,  it  was  held  that  her 
administratrix  was  entitled  to  give  the  no- 
tice. Barclay  y.  Boston,  173  Mass.  310,  63 
N.  E.  822. 

In  McKeigne  y.  Janesville,  68  Wis.  50, 
31  N.  W.  298,  it  is  held  that  where  an  in- 
jured purty  dies  before  the  expiration  of 
the  time  for  giving  notice,  without  having 
given  it,  suit  may  be  brought  by  his  ad- 
ministrator for  the  wrongful  death  without 
guying  notice;  but  the  court  intimated  that 
the  rule  might  be  different  in  case  the  in* 
jured  party  lived  for  the  notice  period 
without  having  given  it. 

In  Dodge  v.  North  Hudson,  188  Fed.  489, 
under  a  statute  requiring  notice  to  the 
municipality  within  a  certain  time  after 
the  rignt  of  action  accrued,  the  court  said 
that  the  right  of  action  by  an  administrator 
for  the  death  of  the  injured  party  accrued 
when  the  death  occurred. 

In  Crocker  v.  Hartford,  66  Conn.  387,  34 
Atl.  98,  it  was  held  that  a  person  who  fell 
on  an  icy  sidewalk  was  barred  from  re- 
covery by  fsdlure  to  give  notice  within  fif- 
teen days  of  the  accident,  though  the  in- 
ternal injury  complained  of  did  not  develop, 
and  plaintiff  was  unaware  of  it  until  after 
the  period  for  notice  had  dapsed. 

R.  L.  S. 
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N.  S.  199,  8  L.  T.  N.  S.  734,  11  Week.  Rep. 
022;  Franklin  t.  Southeastern  R.  Go.  3 
Hurlst.  &  N.  211,  4  Jnr.  N.  S.  565,  6  Week. 
Rep.  573,  8  Eng.  Rul.  Caa.  419;  Dalton  T. 
South-Eastern  R.  Co.  4  C.  B.  N.  S.  296,  27 
L.  J.  C.  P.  N.  S.  227,  4  Jur.  N.  8.  711,  6 
Week.  Rep.  574. 

No  act  or  laches  of  decedent  can  de- 
stroy right  of  action  bj  widow. 

Orth  V.  Belgrade,  87  Minn.  237,  91  N. 
W.  843;  Robinson  t.  Canadian  P.  R.  Co. 
[1892]  A.  C.  481,  61  L.  J.  P.  C.  N.  S. 
79,  67  L.  T.  N.  S.  505;  Prouty  ▼.  Chicago, 
250  111.  222,  95  N.  E.  147 ;  Hoover  v.  Chesa- 
peake ft  0.  R.  Co.  46  W.  Va.  268,  33  S.  E. 
224. 

Bensoiiy  J.,  delirered  the  opinion  of  the 
court: 

The  question  to  be  decided  in  this  ease 
is  whether  a  notice,  as  provided  by  §  1218 
of  the  General  Statutes  of  1909,  it  a  con- 
dition precedent  to  the  maintenance  of  an 
action  for  damages  for  death  caused  by  the 
wrongful  act  or  omission  of  another,  un- 
der the  provisions  of  §  6014  of  the  General 
Statutes  of  1909  (Code  Civ.  Proc.  §  419); 
the  death  having  occurred  more  than  four 
months  after  the  injury.  A  demurrer  to  a 
petition  alleging  such  negligence  and  re- 
sulting death,  but  failing  to  allege  the  no- 
tice referred  to,  was  overruled,  and  the 
defendant  appeals. 

The  statute  relating  to  notice  declares: 
''No  action  shall  be  maintained  by  any  per- 
son or  corporation  in  any  court  for  dam- 
ages on  account  of  injury  to  person  or  prop- 
erty, unless  the  person  or  corporation  in- 
jured or  damaged  shall,  within  four  months 
thereafter,  and  prior  to  the  bringing  of 
the  suit,  file  with  the  city  clerk  a  written 
statement^  giving  the  time  and  place  of  the 
happening  of  the  accident  or  injury  re- 
ceived, and  the  circumstances  relating 
thereto."  Gen.  SUt  1909,  §  1218.  This 
statute  is  mandatory,  and  in  a  case  within 
its  purview,  if  the  notice  is  not  given,  an 
action  cannot  be  maintained  by  the  person 
sustaining  the  injury.  Cook  v.  Topeka,  75 
Kan.  534,  90  Pac.  244. 

The  statute  under  which  this  action  is 
brought  provides:  "When  the  death  of 
one  is  caused  by  the  wrongful  act  or  omis- 
sion of  another,  the  personal  representa- 
tives of  the  former  may  maintain  an  ac- 
tion therefor  against  the  latter,  if  the  for- 
mer might  have  maintained  an  action,  had 
he  lived,  against  the  latter  for  an  injury 
for  the  same  act  or  omission."  Gen.  Stat. 
1900,  §  6014.  A  later  statute  allows  the 
widow  to  maintain  the  action  in  her  own 
name  in  cases  like  the  present.  Ibid.  The 
damages  recoverable  by  a  widow  in  such 
an  action  are  for  her  loss  caused  by  the 
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death  of  her  husband.  A  cause  of  action 
accrued  to  him  when  he  was  injured.  A 
cause  of  action  accrued  to  her  at  his  death. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Martin,  69 
Kan.  437,  438,  53  Pac.  461;  Louisville,  E. 
&  St.  L.  R,  Co.  V.  Clarke,  152  U.  S.  230, 
238,  38  L.  ed.  422,  424,  14  Sup.  Ct.  Rep. 
679.  She  was  not  the  person  injured,  and 
BO  was  not  required  to  give  the  notice  pro- 
vided by  the  statute  within  the  four  months' 
period.  Before  her  right  of  action  accrued, 
the  time  for  giving  it  had  elapsed.  A  con- 
struction that  would  bar  the  widow  in  such 
a  situation  should  not  be  given  unless  im- 
peratively required.  It  is  said  that  it  is 
required  by  the  express  terms  of  the  stat- 
ute giving  the  remedy,  that  the  action  can 
only  be  maintained  by  the  widow  ''if  the 
former  (the  person  injured)  could  have 
maintained  an  action,  had  he  lived  •  .  . 
for  the  same  act  or  omission;"  and  as  no- 
tice was  required  as  a  condition  precedent 
to  the  maintenance  of  hjis  action,  in  the  ab- 
sence of  such  a  notice  her  action  must  fail. 
But  the  husband  might  have  maintained 
the  action  by  giving  the  notice,  filing  a 
petition,  and  causing  a  summons  to  issue. 
His  failure  to  take  these  steps,  or  any  of 
them,  cannot  bar  her  right  even  under  the 
letter  of  the  statute. 

In  referring  to  a  similar  situation,  the 
supreme  court  of  Utah  said:  "The  stat- 
.ute  must  receive  a  reasonable  construction, 
and  such  as  will  make  it  possible  to  pre- 
sent a  claim.  If,  therefore,  a  claim  may 
not  arise  until  the  time  has  elapsed  in 
which  it  must  be  presented,  the  statute 
should  not  be  held  to  apply,  unless  the  lan- 
guage used  therein  permits  of  no  other 
construction."  Brown  v.  Salt  Lake  City, 
33  Utah,  222,  14  L.R.A.(N.S.)  619,  126 
Am.  St.  Rep.  828,  93  Pac.  670,  14  Ann.  Cas. 
1004. 

It  is  true  that  in  that  case  the  period 
for  giving  notice  had  not  elapsed  at  the 
time  of  the  death  of  the  injured  person; 
but  the  language  quoted  is  nevertheless  ap- 
.plicable.  In  another  court,  in  a  case  where 
the  time  for  notice  had  elapsed,  it  was 
held,  affirming  a  prior  decision,  that  a  stat- 
ute requiring  such  a  preliminary  notice  in 
an  action  for  negligence  against  a  city  did 
not  apply  to  an  action  brought  under  a 
statute  giving  the  next  of  kin  of  a  deceased 
person  an  action  when  his  death  had  been 
caused  by  wrongful  act.  Orth  v.  Belgrade, 
87  Minn.  237,  91  N.  W.  843,  followed  in 
Senecal  v.  West  St.  Paul,  111  Minn.  253, 
126  N.  W.  826. 

It  is  argued  that  the  failure  to  receive 
notice  within  the  four  months  deprived  the 
city  of  an  opportunity  to  examine  into  the 
nature  and  cause  of  the  alleged  injury 
while  the  means  of  doing  so  were  available. 
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thus  ^forking  hardship.  It  may  be  ob- 
served, on  the  other  hand,  that  the  con- 
struction of  the  statute  contended  for  would 
strike  down  a  right  of  action  before  it  ac- 
crues,— if  that  were  possible. 

These  views  are  in  substantial  accord 
with  an  opinion  filed  by  the  District  Court 
in  overruling  the  demurrer,  and  the  judg- 
ment will  be  affirmed. 

All  the  Justices  concur. 


MISSOURI   SUPREME   COURT.       . 
(Division  No.    1.) 

JAMES  R.  WOOLDRIDGE  et  al.,  Appts., 

V. 

D.  H.  SMITH,  Respt. 
(—  Mo.  — ,  147  S.  W.  1019.) 

« 

Cemetery  —  private    burial  —  convey- 
ance without  restriction  —  effect. 

1.  The  conveyance  without  restriction  or 
establishment  as  a  private  burying  ground, 
as  provided  by  statute,  of  a  parcel  of  land 
on  which  burials  have  taken  place,  de- 
stroys the  right  of  the  relatives  of  the  de- 
ceased to  protect  the  graves  from  desecra- 
tion. 


Corpse  —  prescriptive  right  to  burial. 

2.  No  prescriptive  right  which  will  de- 
scend to  heirs  can  be  acquired  by  burying 
dead  bodies  in  private  grounds. 

<May  81,  1912.) 

APPEAL  by  plaintiffs  from  a  Judgment 
of  the  Circuit  Court  for  Pettis  Coun- 
ty in  defendant's  favor  in  a  suit  to  enjoin 
the  disturbance  of  a  burying  ground.     Af- 
firmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  George  F.  liongan  for  appellants. 
Mr.    James    T.    Montgomery,    for    re- 
spondent : 

There  can  be  no  dedication  under  the 
common  law,  even  for  private  uses  public 
in  their  nature,  where  the  enjoyment  is 
restricted  to  a  limited  part  of  the  public. 

9  Am.  &  Eng.  Enc.  Law,  23,  note  8;  Todd 
V.  Pittsburg,  Ft.  W.  &  C.  R.  Co.  19  Ohio 
St.  614;  Lake  Erie  k  W.  R.  Co.  v.  Whit- 
ham,  155  111.  514,  28  L.R.A.  612,  46  Am. 
St.  Rep.  a55,  40  N.  E.  1014;  Methodist 
Episcopal  Church  v.  Hobolcen,  33  N.  J.  L. 
13,  97  Am.  Dec.  696;  Coberly  v.  Butler, 
63  Mo.  App.  556. 

Plaintiffs  have  no  right  of  burial  in  said 
plot  of  ground,  either  by  grant  or  prescrip- 
tion. 

2  Waahb.  Real  Prop.  4th  ed.  301. 


Note,  ^  Prescription  or  adverse  posnes- 
eian  of  grave  or  Imrial  lot, 

Ab  to  character  of  estate  or  property  of 
owner  in  burial  lot,  see  note  to  Waldron's 
Petition,  67  L.R.A.  118. 

As  to  prescriptive  right  to  maintain  a 
public  nuisance,  see  note  to  Leahan  v.  Coch- 
rane, 53  L.R.A.  891. 

The  title  to  an  easement  in  a  burial  lot 
may  be  acquired  by  prescription,  where  ad- 
verse possession  for  that  purpose  is  held 
for  the  statutory  period.  Hook  v.  Joyce, 
94  Ky.  450,  21  L.R.A.  96,  22  S.  W.  651. 

One  who  enters  upon,  sets  apart,  and  as- 
serts an  exclusive  right  to  a  plot  of  land 
as  a  family  burial  ground,  and  who  from 
year  to  year  for  a  series  of  years,  as  death 
in  his  family  occurs,  or  when  the  members* 
of  a  friend's  family  die,  buries  them  on 
that  plot,  and  erects  monuments  to  mark 
the  spot  of  interment,  has  an  adverse  pos- 
session sufficient  under  the  statute  of  limi- 
tations to  give  title.  Mooney  v.  Cooledge, 
30  Ark.  640,  wherein  it  is  said  that  in  such 
cases  neither  actual  residen.  upon  nor  con- 
tinuous occupancv  is  necessary;  Conger  v. 
Weyant,  3  Silv.  'Sup.  Ct.  588,  28  N.  Y.  8. 
R.  745,  7  N.  Y.  Supp.  809;  El  Paso  t.  Ft. 
Dearborn  Nat.  Bank,  96  Tex.  496,  74  S.  W. 
21.  And  this  same  holding  is  recognized 
in  Illinois  Steel  Co.  v.  Billot,  109  Wis.  418, 
83  Am.  St.  Rep.  905,  84  N.  W.  855,  86  N. 
W.  402. 

And  proof  in  an  action  of  ejectment  to 
recover  a  strip  of  land  conveyed  by  a  deed 
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defectively  executed,  showing  the  use  of  the 
land  as  a  burial  plot  for  some  twenty-one 
years  or  more,  the  interment  of  a  relative 
in  a  grave  partly  in  the  disputed  strip,  the 
erection  of  a  head  and  foot  stone  thereon, 
and  the  planting  of  trees  and  shrubbery 
around  the  other  sides  of  the  lot  for  from 
twelve  to  fourteen  years  prior  to  action, — 
justifies  the  defendant's  claim  to  title  to 
the  strip  by  adverse  possession.  Conger  v. 
Kinney,  42  N.  Y.  S.  R.  906,  16  N.  Y.  Supp. 
752. 

But  where  the  occupancy  of  the  plot  of 
land  for  burial  purposes  is  not  under  color 
of  title,  title  by  adverse  possession  will 
reach  no  further  than  the  land  actually  oc- 
cupied by  graves.  Mooney  v.  Cooledge,  30 
Ark.  640. 

And  while  possession  of  part  of  a  tract 
of  land  under  color  of  title  to  the  whole 
tract  is  possession  of  the  whole  tract  de- 
scribed in  the  deed,  the  possession  of  a  few 
feet  of  ground  by  a  grave  with  a  fence 
around  it,  in  a  small  tract  of  land  used  as 
a  general  burial  place,  will  only  establish 
title  by  prescription  to  the  spot  where  the 
grave  is  located.  Zirngibl  v.  Calumet  &  C. 
Canal  &  Dock  Co.  157  III.  430,  42  N.  E.  431. 

And  evidence  showing  that  the  plaintiff's 
ancestors,  husband,  and  children  were 
buried  in  the  burial  lot;  that  she  visited 
and  kept  it  in  good  condition  as  long  as  she 
lived  near  by,  and  left  some  one  in  charge 
when  she  was  away,  who  visited  it  fre- 
quently and  kept  it  in  good  condition;  and 
that  the  person   purchasing  the  land  more 
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Graves,  P.  J.,  delivered  the  opinion  of 
the  court: 

Bill  in  equity  seeking  injunctive  relief. 
Plaintiffs  are  lineal  descendants  of  Powha- 
tan Wooldridge,  who  died  in  the  year  18G2. 
The  bone  of  contention  is  the  right  to  a 
tract  of  ground  10  by  30  feet,  on  which  are 
the  graves  of  the  said  Powhatan  Woold- 
ridge, his  wife,  and  several  of  his  relatives. 

The  petition  charges  that  the  plaintiffs 
"are  and  have  been  for  more  than  twenty 
years  the  owners  and  in  possession  of"  the 
tract  of  land  in  dispute.  The  petition  fur- 
ther avers  "that  said  tract  of  land  has 
been  for  more  than  twenty  years  used  ex- 
clusively as  a  family  burying  ground  by 
the  plaintiffs  and  their  ancestors;  that  all 
the  graves  on  said  ground  have  been,  dur- 
ing all  the  time  since  the  burial  of  said 
bodies,  inclosed  with  fences;  and  these 
plaintiffs  have  been  in  peaceable  and  ad- 
verse possession  of  said  land  for  more  than 
twenty  years,"  The  petition  then  further 
proceeds:  "Plaintiffs  state  that  the  de- 
fendant owns  the  land  surrounding  and 
adjoining  to  the  said  tract  of  land  so,  as 
aforesaid,  described  as  containing  the  bodies 
of  the  ancestors  and  relatives  of  these  plain- 
tiffs; tliat  these  plaintiffs  are  desirous  of 
inclosing  with  a  substantial  fence  the  graves 
of  their  said  ancestors  and  relatives,  so  as 


to  prevent  them  from  the  intrusions  and 
molestations  of  the  animals  and  beasts  that 
otherwise  have  access  to  them.  Plaintiffs 
state  that  the  defendant,  on  or  about  the 
day  of  March,  1907,  without  au- 
thority of  law  and  in  violation  of  the 
rights  of  these  plaintiffs,  removed  the 
fences  which  inclose  a  part  of  the  said 
graves,  thereby  turning  said  graves  or  bur- 
ial places  into  a  pasture  belonging  to  the 
defendant,  and  used  by  him  as  a  hog  lot 
or  pasture;  that  defendant  threatens  and 
is  about  to  remove  the  fences  inclosing  the 
other  graves  located  on  said  tract  of  land, 
and  denies  to  plaintiffs  the  right  and  privi- 
lege of  erecting  around  said  graves  a  fence 
or  wall  inclosing  the  same;  that  plain- 
tiffs have  notified  the  defendant  of  their 
rights  in  the  premises,  and  warned  him 
to  desist  from  removing  the  said  fences, 
and  informed  him  that  they  would  erect 
around  said  graves  a  wall  or  fence  in- 
cloci'»of  *he  same.  But  the  defendant  re- 
fused to  permit  them  to  erect  said  tvall  or 
fence,  and  threatens  to  remove  the  fence 
surrounding  the  remainder  of  said  graves. 
Plaintiffs  state  that  if  they  are  not  per- 
mitted to  erect  a  wall  or  fence  inclosing 
the  said  graves,  and  the  defendant  is  al- 
lowed to  remove  the  said  fences  now  in- 
closing a  part  of  said  graves,  they  will  be 


than  ten  years  before  suit  promised  that 
"the  graveyard  would  never  be  troubled," — 
disclosed  no  sucli  acts  of  control  and  pos- 
session as  could  ever  amount  to  adverse 
possession.  Bonham  t.  Loeb,  107  Ala.  604, 
18  So.  300. 

So,  evidtf'nce  that  merely  shows  that  the 
widow  of  the  testator,  to  whom  a  burial 
plot  was  devised,  took  possession  of  the 
plot  in  1860  by  interring  the  body  of  her 
Husband,  and  then  in  1872  disinterred  the 
body  and  deeded  the  plot  to  the  plaintiff, 
does  not  give  the  plaintiff  title  to  the  plot 
by  adverse  possession  in  1900.  Meiggs  v. 
Hoagland,  69  App.  Div.  182,  74  N.  Y.  Supp. 
234,  wherein  it  was  said:  "Even  if  it 
were  true  that  the  body  .  .  .  was  buried 
in  one  of  the  lots,  and  remained  there  there- 
after for  more  than  twenty  years,  and  that 
adverse  possession  of  that  lot,  or  even  of 
the  whole  plot,  could  have  been  predicated 
thereon,  .  .  .  still  this  adverse  posses- 
sion ended  when  the  body  was  removed, 
and  such  removal  was  more  than  twenty 
years  before  the  contract  for  the  sale  of 
the  property  to  the  defendant." 

In  Baker  v.  Oakwood,  123  N.  Y.  16,  10 
L.R.A.  387,  25  N.  E.  312,  it  was  held  that 
a  purchase,  by  a  public  corporation  organ- 
ized in  perpetuity,  of  land  held  in  joint  ten- 
ancy, to  be  devoted  to  the  burial  of  the 
dead,  followed  by  inclosing,  improving,  and 
laying  out  in  such  manner  and  devoting  to 
such  use  as  is  utterly  inconsintent  with 
everv  other  claim  of  title,  is  a  termimtion 
of  the  joint  tenancy,  although  the  title  of 
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the  corporation  is  derived  from  one  only  of 
the  joint  tenants,  and  constitutes  such  an 
ouster  as  will  give  title  by  adverse  posses- 
sion after  the  expiration  of  the  statutory 
period. 

Entering  into  possession  of  a  portion  of  a 
cemetery  lot  which  is  inclosed,  by  one  claim- 
ing to  be  the  owner  of  such  portion,  and 
erecting  a  substantial  iron  fence  so  as  to 
divide  the  part  so  claimed  from  the  remain- 
ing part  of  the  lot,  is,  as  to  that  peculiar 
character  of  property,  an  act  showing  ad- 
verse possession  of  a  public  nature  totally 
irreconcilable  with  cotenancy,  and  amounts 
to  an  actual  ouster  of  others  claiming  to  bo 
tenants  in  common  with  the  possessor. 
Roumillot  V.  Gardner,  113  Ga.  60,  63  L.R.A. 
729,  38  S.  E.  362. 

One  who  buys  a  burial  lot  from  another 
not  expressly  authorized  by  the  owners  of 
the  land,  who  devoted  it  to  burial  purposes, 
to  sell  the  lot,  but  who  had  sold  lots  for  a 
number  of  years  with  the  owners'  knowl- 
edge, and  pays  a  part  of  the  purchase  monej 
under  an  agreement  to  pay  the  balance  up- 
on the  production  and  delivery  of  the  deed, 
and  who  occupies  and  uses  the  lot  for  more 
than  twenty  years  as  a  burial  lot, — all 
the  while  keeping  the  lot  in  good  condition, 
— is  entitled  to  hold  until  the  production 
and  delivery  of  the  deed  to  the  lot,  even  if 
the  contract  is  executory;  and  if  the  con- 
tract is  not  executory,  his  title  by  adverse 
possession  is  complete.  Conger  v.  Tread- 
way,  132  N.  Y.  259,  30  N.  E.  505. 

E.  M.  S. 
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unprotected^  and  exposed  to  the  ravages 
and  desecration  of  the  hogs  and  other  live 
stock  belonging  to  this  defendant,  and  that 
the  injury  and  damage"  to  plaintiffs  will 
be  irreparable,  and  that  the  injury  and 
damage  would  not  be  susceptible  of  com- 
pensation in  damages,  and  that  plaintiffs 
are  without  an  adequate  remedy  at  law. 
Wherefore  plaintiffs  pray  that  the  defend- 
ant, his  agents,  servants,  and  employees, 
be  perpetually  enjoined  from  removing  any 
fence  or  wall  inclosing  said  graves,  and 
from  interfering  with  or  molesting  in  any 
way  these  plaintiffs  in  building  and  erect- 
ing a  wall  or  fence  inclosing  the  said  tract 
of  land  so,  as  aforesaid,  described  contain- 
ing the  graves  of  the  ancestors  and  rela- 
tives of  these  plaintiffs,  and  for  such  other 
and  further  relief  as  to  the  court  shall 
seem  just  and  proper  in  the  premises." 

The  answer  is  (1)  a  general  denial,  (2) 
the  statute  of  limitations  for  adverse  and 
continuous  possession  for  more  than  eigh- 
teen years,  and  (3)  that  plaintiffs  have  no 
rights,  either  in  law  or  equity,  because 
''said  plot  of  ground  has  never  been  set 
apart  according  to  law  for  a  family  burial 
place." 

Upon  trial  had,  plaintiffs  failed  to  get 
relief,  and  from  this  adverse  judgment 
bring  the  case  here. 

The  facts  are  practically  undisputed. 
Powhatsun  Wooldridge,  mentioned  supra, 
was  the  original  owner  of  a  farm  of  which 
the  small  tract  in  dispute  was  a  part.  He 
is  the  father  and  grandfather  of  those 
buried  there,  with  the  exception  of  one 
stranger.  There  are  some  nine  graves  in 
all.  There  were  no  tombstones;  but  there 
were  markers  of  common  field  stone,  and 
the  graves  were  fenced.  In  one  instance, 
three  graves  were  inclosed  within  a  picket 
fence.  Other  graves  were  separately  in- 
closed by  rail  pens.  No  sign  distinguished 
one  grave  from  another.  The  last  inter- 
ment was  the  body  of  Jno.  M.  Wooldridge, 
a  son  of  Powhatan,  in  about  1880.  The 
first  was  in  or  about  1856  or  1857. 

The  land  of  Powhatan  Wooldridge  went 
by  descent  to  his  children,  and  by  volun- 
tary partition  was  divided.  The  40  acres 
upon  which  these  graves  are  located  passed 
to  a  daughter,  Elvira,  and  from  her  by 
deed,  without  reservation,  to  a  son,  John 
M.,  who  died  in  1880,  and  the  land  passed 
by  descent  to  his  children.  In  1889  the  chil- 
dren of  Jno.  M.  deeded,  without  reservation, 
the  land  to  defendant,  D.  H.  Smith,  who 
took  possession  in  March,  1800,  and  has 
been  in  continuous  possession  thereof  ever 
since.  Smith  did  not  know  of  the  grave- 
yard at  the  time  of  his  purchase.  Such 
graves  were  obscured  by  brush  and  under- 
growth, so  thai  they  were  not  easily  dis- 
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cemible,  but  might  have  been  discovered 
by  examination  of  the  premises.  No  fixed 
tract  was  ever  marked  off  by  Powhatan 
Wooldridge  for  a  graveyard,  and  no  public 
road  touched  upon  the  tract,  although  there 
was  a  private  way  leading  to  it.  Since 
the  possession  of  Smith,  plaintiffs  have 
never  been  permitted  to  exercise  any  con- 
trol over  the  ground  in  dispute.  Such  in 
brief  are  the  facts. 

1.  In  the  brief  filed  in  this  court,  the 
plaintiffs    undertake    to    plant    themselves 
behind  the  case  of  Tracy  v.  Bittle,  213  Mo. 
302,  112  S.  W.  45,  15  Ann.  Cas.  167.    That 
case     was     written     with     care     after     a 
thorough    research   of   all   the   authorities. 
The  known  lax  methods  used  in  the  ear- 
lier   days    for    the   establishing   of    public 
burying  grounds   prompted  the   writer   to 
the  use  of  diligence  and  care  in  outlining 
the  doctrine  of  the  law  announced  in  that 
case.    But  that  case  is  not  this  case.    We 
were  dealing  there  with  a  public  graveyard, 
and  not  with  a  private  graveyard,  as  these 
plaintiffs  in  their  petition  aver  this  one  to 
be.     In  the  Bittle  Case  we  held   (1)   that 
the  evidence  showed  that  the  land  in  dis- 
pute had  been  dedicated  to  a  public  use  by 
the   owner   thereof;     (2)    that   the    public 
could  acquire  an  interest  in  a  graveyard 
by  a  common -law  dedication,  as  well  as  by 
deed;    (3)    that  the  statutes  of  limitation 
had  no  bearing  upon  grounds  dedicated  to 
a  public  or  charitable  use,  and  that  a  ceme- 
tery was  such  a  use;    (4)   that  there  was 
no  abandonment  of  such  public  use,  so  long 
as  the  dead  remained  buried  therein,  and 
the  grounds  were  maintained  in  condition 
to  evidence  its  use;    (5)  that  mere  ceasing 
to  bury  in  the  grounds  did  not  change  the 
character  of  the  use,  so  long  as  such  grounds 
were   kept   up   as   the   home   of   the   dead; 
(6)    that   parties   related   to   persons   bur- 
ied in  the  grounds  had  such  an  interest  in 
the  maintenance  of  a  public  use  that  they 
could    sue   to   protect   such   use;    and    (7) 
that   injunction   was   a   proper   remedy   to 
prevent  the  owner  of  the  fee  from  thwart- 
ing   the    public    use    and    desecrating    the 
graves  of  the  dead  in  such  public  burying 
ground. 

Til  is  case  does  not  avail  the  plaintiffs 
here  for  two  reasons:  First,  they  do  not 
charge  the  graveyard  now  under  considera- 
tion to  be  a  public  graveyard.  They  aver 
it  to  be  a  private  burial  ground.  There- 
fore, by  their  pleadings,  they  have  not 
brought  themselves  within  the  beneficent 
rules  of  the  Tracy  Case.  Secondly,  their 
proof  fails  to  show  such  acts  by  the  elder 
Wooldridge  as  would  amount  to  a  common- 
law  dedication  of  any  particular  tract  of 
land  to  a  public  or  charitable  use,  and  the 
acceptance  of  the  same  by  the  public.    When 
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the  conceded  facts  of  this  case  are  fully 
measured  up,  it  is  seen  that  they  fall  far 
short  of  showing  a  dedication  to  puhlic 
use.  An  examination  of  the  facts  tending 
to  show  a  dedication  in  the  Tracy  Case, 
and  in  the  other  cases  cited  in  that  opin- 
ion, will  demonstrate  the  absence  of  the 
necessary  facts  in  the  case  at  bar.  In  this 
case  Wooldridge  marked  out  no  plot  of 
ground  for  a  burial  ground.  He  in  no  way 
attempted  to  segregate  a  burying  ground 
from  the  general  farm.  There  is  practi- 
cally no  evidence  of  a  dedication  to  the 
public,  or  of  an  acceptance  by  the  public. 
So  that  we  conclude  that,  both  by  pleading 
and  proof,  the  question  of  a  public  grave- 
yard is  not  in  this  case.  If  plaintiffs  have 
any  rights  in  the  premises,  they  must  be 
sought  from  another  source. 

2.  One  theory  of  plaintiffs'  petition 
seems  to  be  that  there  was  established  a 
private  family  burying  ground;  and  that 
they,  as  relatives,  of  the  dead  ones  buried 
therein,  have  a  right  to  enjoin  the  desecra- 
tion of  the  graves  therein.  We  think  the 
latter  proposition  may  be  conceded  as  good 
law.  In  other  words,  if  in  law  and  fact 
this  is  a  private  family  burial  ground, 
these  plaintiffs  are  not  without  remedy  to 
prevent  the  desecration  of  the  graves.  Is 
this  such  a  private  family  burial  ground, 
within  the  meaning  of  the  law,  as  to  give 
the  plaintiffs  a  standing  in  equity?  Al- 
leged desecration  of  the  last  resting  place 
of  the  dead  always  appeals  strongly  to  the 
courts.  With  firm  voice,  in  cases  wherein 
we  had  power  to  act,  this  court  has  chided 
the  heartless  spirit  which  dared  such  a  dese- 
cration. Desecration  of  graves  is  a  heart- 
less act,  bespeaking  the  absence  of  hu- 
manity in  the  breast  of  the  desecrator. 
Gladly  would  the  courts  place  their  cor- 
recting hand  upon  the  heads  of  all  grave 
deeecrators,  if  the  cold  law  in  many  cases 
did  not  stay  it.  In  some  cases  the  courts 
are  left  powerless,  and  this  seems  to  be  one 
of  them.  If  A  bury  his  wife  upon  his 
farm,  and  then  sells  the  farm  without  res- 
ervation, what  power  can  protect  that 
grave,  save  the  humane  heart  of  the  gran- 
tee in  the  deed?  If  he  bury  his  whole  fam- 
ily there,  is  the  rule  different?  We  think 
not.  The  law  contemplates  two  classes  of 
graveyards,  public  and  private.  Such  has 
been  the  statute  law  of  this  state.  The 
first  kind  .we  consider  in  the  Tracy  Case, 
supra.  The  latter  we  must  consider  here. 
There  is  no  such  thing  as  the  dedication  of 
property  to  private  use.  The  proprietor  of 
lands  can  dedicate  it  to  a  public  use;  and, 
if  there  is  an  acceptance  by  the  public, 
rights  are  acquired  therein  by  the  public. 
On  this  theory,  we  say  that  a  public  grave- 
yard may  be  established  without  a  deed 
40  I,.R.A.(N,S.) 


from  the  original  owner.  Private  burial 
grounds,  however,  must  be  established  in  a 
different  way.  In  Missouri  we  have  a  stat- 
ute prescribing  the  method.  Section  1303, 
Kev.  Stat.  1909,  reads:  ''Any  person  de- 
sirous of  securing  family  burying  ground 
or  cemetery  on  his  or  her  lands  may  con- 
vey to  the  county  court  of  the  county  in 
which  the  land  lies  any  quantity  of  land 
not  exceeding  one  acre,  in  trust  for  the  pur- 
pose above  mentioned,  the  deed  for  which 
to  be  recorded  within  sixty  days  after  the 
conveyance;  and  such  grounds,  when  so 
conveyed,  shall  be  held  in  perpetuity  as 
burying  grounds  or  cemeteries  for  the  use 
and  benefit  of  the  family  and  descendants 
of  the  person  making  such  conveyance." 

This  statute  was  first  enacted  in  1857, 
and  has  only  been  slightly  changed  by 
amendment.  The  lawmaking  power  real- 
ized that  a  landowner  could  not  dedicate 
property  for  such  use.  It  realized  that 
such  use  could  only  be  created  by  deed  or 
reservation  in  a  deed,  and,  so  impressed, 
provided  this  statutory  method  of  creat- 
ing such  a  use.  Under  our  statute,  we 
doubt  whether  a  family  burying  ground 
could  be  established  by  a  mere  reservation 
in  a  deed;  yet  we  need  not  decide  the 
point,  because  not  involved  here.  Such  a 
reservation,  of  course,  would  convey  the 
title  and  interest  reserved  to  the  parties 
for  whom  it  was  reserved,  and  in  this  way 
amounts  to  the  preservation  of  such  grounds 
as  a  graveyard.  But,  as  said,  this  question 
need  not  be  discussed. 

The  elder  Wooldridge  did  no  acts  to 
create  a  public  cemetery;  nor  did  he  es- 
tablish a  private  or  family  burying  ground 
in  the  manner  pointed  out  by  the  statute. 
He  at  all  times  was  possessed  of  the  fee, 
unhampered  by  any  act  of  his  in  the  prem- 
ises. By  this  we  mean  any  act  which  could 
be  legally  asserted  against  his  grantees, 
without  express  reservation  in  the  deeds  of 
conveyance.  No  such  reservations  appear. 
The  title  he  has  possessed  has  passed  to 
defendant.  The  statute  as  to  family  bury- 
ing grounds  not  only  requires  a  deed,  but 
it  requires  the  record  of  such  instrument. 
To  our  mind,  this  statutory  method  is  ex- 
clusive; and,  if  so,  there  is  no  family  bury- 
ing ground  in  which  plaintiffs  could  have 
any  legal  rights.  The  statute  may  have 
a  double  purpose;  but  it  evidently  was  in- 
tended to  protect  a  subsequent  purchaser 
without  actual  notice,  by  requiring  the  deed 
creating  the  burial  ground  to  be  placed  of 
record. 

3.  Another  theory  arg^ied  by  plaintiffs, 
and  perhaps  well  covered  by  their  petition, 
is  that  they  can  hold  possession  by  pre- 
scription. This  presents  a  novel  proposi- 
ti ou.     In  support  of  it,  we  are  cited  to  f^ 
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Kentucky  case,  Hook  v.  Joyce,  94  Ky.  450, 
21  L.R.A.  96,  22  S.  W.  651.  In  that  case 
one  Clark  was  the  owner  of  certain  land 
when  defendant's  father  was  huried  there. 
Later  his  brother  was  buried  there.  De- 
fendant's mother  caused  tombstones  to  be 
placed  at  the  graves,  and  had  the  same 
fenced.  She  died  and  was  buried  at  the 
same  place.  The  defendant  in  the  Hoo.k 
Case  was  the  only  heir  at  law  of  the 
mother,  Lucinda  Joyce.  In  1847  the  city 
of  Paducah  acquired  the  land  upon  which 
these  graves  were  situated,  and  established 
a  cemetery.  The  city  platted  the  grounds 
into  tots,  and  sold  the  lot  upon  which  de- 
fendant's father,  mother,  and  brother  were 
buried,  to  the  plaintiff.  Hook.  Hook  sued 
for  possession,  and,  under  peculiar  instruc- 
tions from  the  lower  court,  lost  the  case, 
and  appealed  to  the  Kentucky  court  of  ap- 
peals, which  affirmed  the  judgment  nisi. 
The  court  held  that  the  defendant's  mother 
had  an  easement  in  the  soil  which  had  been 
acquired  by  prescription,  which  easement 
could  not  be  defeated,  but  passed  by  de- 
scent to  her  heirs  at  law.  The  court  fur- 
ther held  that  the  possession  of  such  ease- 
ment was  held  by  virtue  of  the  burial  of 
the  dead  therein,  with  properly  inscribed 
tombstones.  This  language  is  used:  "But 
the  question  arises:  What  is  the  nature 
and  extent  of  the  adverse  possession  re- 
quired, in  order  to  ultimately  ripen  into  a 
title  to  an  easement  of  a  burial  lotf  It 
seems  to  us  burial  of  the  dead  body  is  the 
only  possession,  when  claimed  and  known, 
necessary  to  ultimately  create  complete 
ownership  of  the  easement,  so  as  to  render 
it  inheritable.  And  as  long  as  it  is  in- 
closed as  a  burial  place,  or  even  without 
indosure,  as  long  as  gravestones  stand, 
marking  the  place  as  a  burial  ground,  the 
possession  is,  from  the  nature  of  the  case, 
necessarily,  and  therefore  in  legal  contem- 
plation, actual  and  adverse  and  notorious. 
Moreover,  there  cannot  be  an  actual  ouster 
of  possession  by  an  intruder,  nor  running 
of  the  statute  of  limitation  in  his  favor, 
while  such  gravestones  stand  there,  indi- 
cating by  inscription  the  previous  burial 
of  another." 

Of  this  case  the  learned  annotator  of 
L.R.A  in  a  note,  says:  "The  question 
in  the  above  case  is  a  peculiar  one,  and 
seems  to  be  without  exact  precedent."  We 
are  not  impressed  with  this  case.  Under 
the  head  of  "Cemeteries,"  6  Cyc.  716,  we 
find  this  statement:  "No  formal  deed  is 
necessary  to  confer  the  exclusive  right  to 
the  use  of  a  lot  in  a  cemetery  for  burial 
purposes.  Oral  permission  from  the  pro- 
prietors is  sufficient."  An  examination 
of  the  authorities  cited  shows  much  di- 
versity of  opinion  upon  the  question  stated 
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Following  the  paragraph  above  quoted,  we 
find  this  further  statement:     "The  title  to 
an  easement  of  a  burial  lot  may  be  ac- 
quired by  prescription,  where  adverse  pos- 
session for   that  purpose   is   held  for  the 
statutory  period."    In  support  of  this  lat- 
ter doctrine,  the  Hook  Case,  supra,  is  cited. 
Following   this   is   the   generally   conceded 
doctrine  as  to  cemetery  lots:     "The  pur- 
chaser of  a  lot  in  a  cemetery,  though  under 
a  deed  absolute  in  form,  does  not  take  any 
title  to  the  soil.    He  acquires  only  a  privi- 
lege or  license  to  make  interments  in  the 
lot  purchased,  exclusively  of  others,  so  long 
as  the  ground  remains  a  cemetery.     Such 
privilege  or  license  is  subject  to  the  police 
power  of  the  state,  in  the  exercise  of  which 
not   only   future   interments  may   be   pro- 
hibited, but  the  remains  of  persons  there- 
tofore buried  may  be  removed.     Therefore 
when  by  any  lawful  authority  the  ground 
ceases  to  be  a  place  of  burial,  a  lot  holder's 
right  ceases,  except  for  the  purpose  of  re- 
moving  remains    previously   buried."     Go- 
ing further  the  same  authority  says:     "A 
burial  lot  is  regarded  as  property  in  which 
title  may  in  most  cases  descend  to  heirs." 
It  must  be  remembered  that  these  gen- 
eral rules  have  reference  to  lots  in  estab- 
lished cemeteries.     To  our  mind,  there  is 
where  the  Kentucky  court  became  confused. 
At  the  date  of  the  action,  the  ground  was 
in  fact  a  cemetery;  and  if  it  were  not  for 
the  recited  facts  as  to  when  the  bodies  were 
buried  in  the  lot  in  question — i.  e.,  at  a 
time  prior  to  the  establisliment  of  the  ceme- 
tery, and  when  the  ownership  of  the  land 
was  in  Clark — ^we  can  see  where  the  general 
rule,  above  quoted,  might  be  made  to  apply. 
But  from  the  vague  statement  of  the  facts 
in  the  opinion,  we  are  led  to  think  that 
the  court  intended  to  hold  that  an  ease- 
ment was  created  in  favor  of  Lucinda  Joyce 
upon  the  land  by  the  burial  of  the  bodies 
therein  and  the  continued  use  of  the  lot 
in  that  way  for  the  prescriptive  time  of 
fifteen  years.    If  by  the  opinion  it  is  meant 
to  be  held  that  the  prescriptive  term  began 
when  Clark's  land  was  invaded,  we  cannot 
agree  to  the  doctrine.     It  may  be — a  ques- 
tion we  do  not  decide,  because  outside  of 
the  case   in   hand — that   if,  after  the  Pa- 
ducah  cemetery  was   platted,   persons   had 
buried  their  dead  in  a  certain  lot,  And  the 
graves   were   readily   discernible,   and   this 
use  had  continued  for  the  prescriptive  term, 
then    a   subsequent    purchaser   of   the   lot, 
who,  under  the  general  rule  of  law,  only 
purchased  a  right  or  privilege  to  bury  in 
the  lot,  might  be  precluded  from  the  pos- 
session of  the  lot  by  the  holder  of  the  pre- 
scriptive  use.     This  assumed   case   is   not 
the  Hook  Case  as  we  understand  it;   nor 
is  it  the  case  at  bar. 
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Whilst  the  term  "easement"  might  he  ap- 
plied properly  to  a  lot  in  an  estahlished 
cemetery,  hecause  of  the  peculiar  character 
of  the  holding  of  such  property,  can  the 
term  he  applied  to  a  tract  of  ground  carved 
out  of  a  farm,  upon  which  a  grave  has  been 
dug  and  used?  Can  the  term  "easement" 
be  used  to  apply  to  a  small  area  occupied 
by  a  grave  or  graves  outside  of  any  burial 
ground,  either  public  or  family?  Our  stat- 
utes only  recognize  two  kinds  of  burial 
grounds;  i.  e.,  public  and  family  hurial 
grounds.  If  the  graves  in  question  in  this 
case  were  in  either  a  public  or  family  bur- 
ial ground,  as  such  burial  grounds  are  de- 
fined by  the  law,  there  would  be  no  ques- 
tion of  plaintiffs'  right  to  relief.  But  have 
they  a  status  under  the  facts  here?  Broad- 
ly speaking,  an  easement  contemplates  a 
dominant  and  a  subservient  estate.  £x-< 
eluding  from  view  the  fact  that  the  pos- 
sessory right  to  a  lot  in  a  cemetery  is  de- 
nominated by  some  writers  as  an  easement 
which  is  inheritable,  and  going  to  the  stat- 
us of  the  plaintiffs  in  the  case  at  bar, 
what  interest,  estate,  or  right  have  they 
to  any  part  of  their  grandfather's  land, 
which  has  passed  by  inheritance  or  deed 
to  the  defendant?  That  they  have  no  title 
or  interest  in  the  fee  is  clear.  Can  it-  be 
said  that  they  have  an  easement  in  the 
land  by  prescription?    We  think  not. 

In  14  Cyc  p.  1139,  the  essential  elements 
of  an  easement  are  thus  stated:  'The 
essential  qualities  of  easement  are:  (1) 
They  are  incorporeal;  (2)  they  are  imposed 
upon  corporeal  property,  and  not  upon  the 
owner  of  it;  (3)  they  confer  no  right  to  a 
participation  in  the  profits  arising  from 
such  property;  (4)  they  are  imposed  for 
the  benefit  of  corporeal  property;  (5) 
there  must  be  two  distinct  tenements — ^the 
dominant,  to  which  the  right  belongs,  and 
the  siervient»  upon  which  the  obligation 
rests.  In  order  to  constitute  an  easement, 
there  must  be  two  estates,  the  one  giving 
and  the  other  receiving  the  advantage, 
denominated,  respectively,  the  servient  and 
the  dominant  estates." 

The  right  to  bury  in  a  given  tract  of 
land  is  not  a  right  "imposed  for  the  benefit 
of  corporeal  property."  In  such  case  there 
is  no  such  thing  as  a  dominant  Estate  to 
which  the  easement  right  can  attach.  The 
mere  right  to  bury  upon  a  tract  of  land  in 
no  sense  fills  the  general  definition  of  the 
term  "easement." 

But  we  have  what  is  recognized  in  the 
law  as  rights  or  easements  in  gross.  These 
are  rights  which  rest  upon  lands  in  favor 
of  a  person  or  individual,  and,  of  course, 
there  is  no  dominant  estate.  But  rights 
or  easements  of  this  character  are  not 
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usually  assignable;  nor  do  they  pass  by 
descent.     14  Cyc  p.  1140. 

Viewing  the  law  of  easements  from  all 
angles,  we  can  see  no  remedy  for  these 
plaintiffs.  There  is  no  easement  appur- 
tenant, because  no  dominant  estate.  If  a 
right  or  easement  in  gross,  it  would  not 
pass  by  descent;  and  hence  plaintiffs  have 
no  standing. 

We  have  held  that  one  having  relatives 
buried  in  a  public  graveyard  can,  in  equity, 
prevent  the  desecration  of  their  graves. 
This,  however,  is  on  the  theory  that  the 
land  has  been  dedicated  to  a  public  use, 
and  any  interested  party  has  a  right  to 
protect  such  public  use.  On  the  other 
hand,  if  the  graves  were  in  a  family  bury- 
ing ground,  then  the  rights  of  the  parties 
to  protect  the  graves  are  secured  by  the 
terms  of  the  deed  required  to  be  executed 
and  spread  of  record.  Rev.  Stat.  1009, 
§  1303.  But  where  neither  of  these  condi- 
tions exist,  we  can  see  no  remedy.  If  it 
can  be  said  that  the  Hook  Case  from  our 
sister  state  holds  that  the  placing  of  a 
body  in  a  grave  upon  the  land  of  another, 
and  permitting  it  to  remain  there  for  the 
prescriptive  term,  creates  an  easement  by 
prescription,  which  easement  will  descend 
to  the  legal  heirs  for  all  time,  then  we  do 
not  agree  to  the  doctrines  of  that  case. 
The  bill  in  this  case  avers  that  defendant 
has  denied  plaintiffs  all  rights,  except  the 
right  to  remove  the  bodies.  Of  this  right 
they  had  better  avail  themselves.  To  them 
it  may  seem  harsh  that  they  cannot  be 
permitted  to  inclose  the  graves  of  their 
forefathers,  to  the  end  that  their  dust 
might  rest  in  peace.  So  it  seems  harsh  to 
us;  but  the  harshness  is  not  of  our  mak- 
ing. Defendant  is  standing  upon  the  cold 
law,  and  that  we  must  give  him,  if  he 
asks  and  insists.  It  is  not  the  humane 
idea  which  adjudicates  the  rights  here  in- 
volved, but  the  cold  law  as  demanded  by 
defendant.  Under  the  law,  we  see  no  rem- 
edy for  plaintiffs,  and  with  regrets  we  so 
say. 

Let  the  judgment  be  affirmed* 

All  concur. 


WASHINGTON  SUPREMS  COURT. 


CITT  OP  TACOMA,  Respt, 

V. 

GUS  W.  KEISEL,  Appt 

(68  Wash.  685,  124  Pac  137.) 

Municipal  corporation  ^  power  to  pro- 
hibit  treating  In  saloons. 

1.  Authority   to    forbid    treating   in   sa- 
loons is  conferred  upon  a  municipal  corporis 
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tion  by  a  charter  empowering  it  to  regulate 
the  selling  and  giving  away  of  intoxicating 
liquors,  and  to  make  regulations  necessary 
for  the  preservation  of  peace  and  good  or- 
der within  its  limits. 

Intoxicating    liquor   —    prohibition    of 
treating  —  charter  authority. 

2.  An  ordinance  forbidding  the  keeper,  of 
a  saloon  to  permit  liquor  to  be  bought  by 
one  person  and  dnink  by  another  in  his 
place  of  business  is  not  so  unreasonable  as 
not  to  be  within  the  provisions  of  a  char- 
ter empowering  the  municipality  to  regulate 
the  selling  and  giving  away  of  intoxicating 
liquors,  and  making  regulations  necessary 
for  the  preservation  of  peace  and  good  or- 
der within  its  limits. 

Same  —  Inherent  right  to  treat  •—  power 
to  remove. 

3.  There  is  no  inherent  right  in  a  pur- 
chaser of  intoxicating  liquor  to  offer  it  to 
another  in  a  saloon  as  an  act  of  hospitality, 
which  cannot  be  taken  away  under  the  po- 
lice power  of  the  state. 

Municipal  corporation  —  ordinance  — 
forbidding  treating  ^^  amendment. 

4.  An  ordinance  forbidding  treating  in 
saloons  is  not,  because  it  makes  regulations 
and  restrictions  upon  the  sale  of  intoxicat- 
ing liquor,  an  amendment  to  existing  ordi- 
nances regulating  such  traffic,  so  that  it 
must  be  passed  as  an  amendment  rather 
than  as  an  original  ordinance. 

Intoxicating  liquor  ^  forbidding  treat- 
ing —  due  process  of  law. 

5.  The  keeper  of  a  saloon  is  not  deprived 
of  his  property  without  due  process  of  law 
or  of  the  equal  protection  of  the  laws,  be- 
cause he  is  made  punishable  for  permitting 
treating  in  his  place  of  business,  while  the 
persons  purchasing  the  liquor  are  not  pun- 
ished for  doing  the  treating. 

(June  8,  1912.) 

APPEAL  by  defendant  from  a  Judg- 
ment of  the  Superior  Court  for  Pierce 
County  convicting  him  of  selling  intoxicat- 
ing liquors  in  violation  of  an  ordinance 
prohibiting  treating  in  saloons.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sullivan  A  Christian  and  Iieo 
A  Flaskett  for  appellant. 

Messrs.  T.  It,  Stiles,  F.  R.  Baker,  and 
F.  M.  Carnahan,  for  respondent: 

The  city  had  the  right  to  regulate  the 
selling  or  giving  away  of  intoxicating 
liquors. 

St.  Louis  V.  Howard,  119  Mo.  41,  41  Am. 
St.  Rep.  630,  24  S.  W.  770;  Rochester  v. 
West,  164  N.  Y.  510,  63  L.R.A.  548,  79 
Am.  St.  Rep.  659,  58  N.  E.  673;  Richards 


V.  Bayonne,  61  N.  J.  L.  496,  39  Atl.  708; 
People  ex  rel.  Morrison  v.  Cregier,  138  III. 
401,  28  N.  E.  812;  Higgins  v.  Mitchell 
County,  6  Kan.  App.  314,  51  Pac.  72;  Vin- 
son V.  Monticello,  118  Ind.  103;  19  N.  E. 
734;  State  v.  Adamson,  14  Ind.  296;  Wil- 
liams V.  State,  48  Ind.  306;  Chicago  Pack- 
ing  &  Provision  Co.  v.  Chicago,  88  111.  221, 
30  Am.  Rep.  545;  Perry  v.  Salt  Lake  City, 
7  Utah,  143,  11  L.R.A.  446,  26  Pac.  739, 
998;  Black,  Intoxicating  Liquors,  %  227; 
Crowley  v.  Christensen,  137  U.  S.  86,  34 
L.  ed.  620,  11  Sup.  Ct.  Rep.  13. 

Parker,  J.,  delivered  the  opinion  of  the 
court : 

This  defendant,  being  the  proprietor  of 
a  saloon  situate^  in  the  city  of  Tacoma,  in 
wbich  he  was  licensed  by  the  city  to  sell 
intoxicating  liquors,  was  charged  with  sell- 
ing intoxicating  liquor  in  his  saloon  to 
one  person  to  be  drunk  on  the  premises  by 
another  person,  in  violation  of  the  follow- 
ing ordinance  of  the  city: 

An  ordinance  to  regulate  the  sale  of  intoxi- 
cating liquors  in  the  city  of  Tacoma  by 
the  prohibition  of  treating,  and  to  pro- 
vide a  penalty  for  the  violation  thereof. 
Be  it  ordained  by  the  city  of  Tacoma: 
Section  1.  Every   licensed   saloon   in  the 
city  of  Tacoma  shall  be  conducted  on  the 
plan  of  "No  Treating;'  and  every  owner  of 
any  such  saloon  shall  post  and  keep  posted 
in  a  conspicuous  place  within  the  bar  of 
such  saloon  a  white  placard,  on  which  shall 
be  printed  in  black   letters  not  less  than 
three  ( 3 )  inches  high,  the  words,  'No  Treat- 
ing Saloon.' 

Sec.  2.  It  shall  be  unlawful,  for  the 
owner  of  any  licensed  saloon  in  the  city  of 
Tacoma,  or  any  agent,  servant,  or  employee 
of  such  owner,  to  sell  any  intoxicating 
liquer  to  any  person  to  be  drunk  on  the 
premises  by  any  other  person,  or  to  deliver 
to  any  person,  other  than  the  one  buying 
the  same,  any  intoxicating  liquor  to  be 
drunk  on  the  premises. 

Sec.  3.  Every  owner,  or  agent,  servant, 
or  employee  of  such  owner,  of  a  licensed 
saloon  in  the  city  of  Tacoma,  who  shall 
violate  any  of  the  provisions  of  this  ordi- 
nance, s]iall,  upon  conviction  thereof,  be 
fined  in  any  sum  not  exceeding  $100. 
Ordinance  No.  4386. 

Having  been  tried  and  convicted  in  the 
police  court  of  the  city,  he  appealed  there- 


Note. —While  the  prohibition  of  treating 
has  been  quite  generally  discussed  and  advo- 
cated as  a  temperance  measure,  Tacoma  v. 
Keisel  appears  to  be  the  only  case  involv- 
ing an  attempt  to  put  such  a  policy  into 
law.  However,  social  treating  haa  some- 
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times  been  prosecuted  as  an  offense  under 
general  laws  regulating  the  sale  or  furnish- 
ing of  intoxicating  liquors,  and  such  cases 
are  colleLUd  in  a  T^ote  to  People  v.  Peterson, 
21  LJl.A.(N.S.)    134. 
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from  to  the  superior  court  for  Pierce  coun- 
ty, where  he  was  again  convicted,  from 
which  last  conviction  he  has  appealed  to 
this  court.  The  questions  raised  upon  this 
appeal  relate  only  to  the  validity  of  the 
ordinance;  the  principal  contention  being 
that  it  is  Yoid  for  want  of  power  in  the 
city  to  enact  it.  Tacoma  is  a  city  of  the 
first  class,  having  more  than  20,000  inhabi- 
tants, and  as  such  has  framed  and  adopted 
a  charter  for  its  own  government  in  pur- 
suance of  §  10,  art.  11,  of  -the  state  Con- 
stitution, and  the  act  of  the  legislatwe  of 
1890  commonly  called  the  "enabling  act" 
(Laws  1890,  p.  215;  Rem.  &  Bal.  Code, 
§  7494,  and  following).  Section  5  of  that 
act,  being  §  7507  of  Rem.  &  Bal.  Code, 
provides:  "Any  such  city  shall  have  power: 
.  .  .  (32)  to  regulate  the  selling  or  giv- 
ing away  of  intoxicating,  malt,  vinous, 
mixed,  or  fermented  liquors;  Provided, 
that  no  license  shall  be  granted  to  any 
person  or  persons  who  shall  not  first  comply 
with  the  general  laws  of  the  state  in  force 
at  the  time  the  same  is  granted*;  (33)  to 
grant  licenses  for  any  lawful  purpose; 
.  .  .  (34)  to  regulate  the  carrying  on 
within  its  corporate  limits  of  occupations 
which  are  of  such  a  nature  as  to  afi'ect  the 
public  health  or  the  good  order  of  said  city, 
or  to  disturb  the  public  peace,  and  which 
are  not  prohibited  by  law;  and  to  provide 
for  the  punishment  of  all  persons  violating 
such  regulations,  and  of  all  persons  who 
knowingly  permit  the  same  to  be  violated 
in  any  building  or  upon  any  premises  owned 
or  controlled  by  them;  .  .  .  (36)  to 
provide  for  the  punishment  of  all  disorder- 
ly conduct  and  of  all  practices  dangerous  to 
public  health  or  safety,  and  to  make  all 
regulations  necessary  for  the  preservation 
of  public  morality,  health,  peace,  and  good 
order  within  its  limits,  and  to  provide  for 
the  arrest,  trial,  and  punishment  of  all 
persons  charged  with  violating  any  of 
the  ordinances  of  said  city;  but  such 
punishment  shall  in  no  case  exceed  the  pun- 
ishment provided  by  the  laws  of  the  state 
for  misdemeanors."  The  city  charter  pro- 
vides for  the  exercising  of  these  powers  by 
ordinance. 

It  is  argued  l)y  counsel  for  appellant  that 
the  powers  given  to  the  city  by  the  provi- 
sions of  the  enabling  act  above  quoted  do 
not  confer  upon  it  the  power  of  prohibition 
of  the  liquor  traffic,  and  that  the  validity 
of  the  ordinance  can  be  sustained  only  upon 
the  theory  that  the  city  possesses  the  power 
of  prohibition.  The  authorities  cited  by 
counsel  seem  to  sustain  the  view  that  the 
power  of  absolute  prohibition  is  not  con- 
ferred by  the  power  to  regulate  only,  which 
apparently  is  the  extent  of  the  power  given 
by  the  language  of  the  enabling  act.  Black, 
40  L.R.A.(N.S.) 


Intoxicating  Liquors,  §  227;  Woollen  &  T. 
Intoxicating  Liquors,  §  278.  This  is  con- 
ceded to  be  the  law  by  counsel  for  the  city, 
and  they  do  not  contend  that  the  city  pos- 
sesses the  power  from  any  other  source. 
So,  we  need  not  further  concern  ourselves 
with  the  question  of  the  city's  power  of 
absolute  prohibition;  which  power,  if  ex- 
isting, would  seem  to  conclusively  support 
the  ordinance  so  far  as  the  city's  power  to 
enact  it  is  concerned.  We  will  therefore 
discuss  the  question  from  the  viewpoint  of 
the  grant  of  power  by  the  terms  of  the 
enabling  act,  expressing  no  opinion  as  to 
what  power  of  prohibition  the  city  may 
possess,  by  virtue  of  the  constitutional  pro- 
visions enabling  it  to  frame  its  own  charter 
and  to  enforce  local  police  regulations,  the 
extent  of  its  power  from  that  source  not 
being  here  discussed  by  (ft)un8el. 

The  problem  for  our  solution  then  is, 
Does  the  power  "to  regulate  the  selling  or 
giving  away  of  intoxicating  ...  li- 
quors," taken  in  connection  with  the  power 
to  license  and  the  power  to  ordain  police 
regulations  as  conferred  by  the  provisions 
of  the  enabling  act  above  quoted,  give  to 
the  city  the  power  to  regulate  the  liquor 
traffic  in  the  manner  provided  by  this 
ordinance? 

We  are  first  confronted  by  the  fact  that 
the  ordinance  does  in  a  measure  restrain 
and  prohibit  the  disposition  of  intoxi- 
cating liquor,  and  this,  it  is  insisted, 
amounts  to  more  thai\  regulation  as  that 
term  is  used  in  the  enabling  act.  The  word 
"regulate"  seems  to  necessarily  imply  some 
degree  of  restraint  and  prohibition  of  acts 
usually  done  in  connection  with  the  thing 
to  be  regulated.  It  negatives  the  idea  that 
all  acts  which  would  ordinarily  be  per- 
formed in  connection  therewith  may  be  so 
performed  without  any  restraint  or  pro- 
hibition whatever;  and  it  seems  to  neces- 
sarily follow  that  some  restraint  upon  the 
sale  and  giving  away  of  liquor,  as  well  as 
upon  other  acts  in  the  conduct  of  the  busi- 
ness which  do  not  directly  pertain  to  the 
disposition  of  the  liquor,  must  fall  with- 
in this  power.  In  Black  on  Intoxicating 
Liquors,  at  §  227,  that  learned  author, 
commenting  upon  the  distinction  between 
the  power  to  regulate  and  the  power  to  pro- 
hibit, ad^s:  "But  true  regulation  of  the 
sale  of  intoxicants  is  not  inconsistent  with 
a  partial  or  qualified  prohibition."  Justice 
Martin,  speaking  for  the  court  of  appeals 
of  New  York  in  Rochester  v.  West,  164 
N.  Y.  610,  63  L.R.A.  648,  79  Am.  St.  Rep. 
659,  68  N.  £.  673,  says:  "To  regulate  is  to 
govern  by,  or  subject  to,  certain  rules  or 
restrictions.  It  implies  a  power  of  restric- 
tion and  restraint,  not  onlv  as  to  the 
manner  of  conducting  a  specified  business, 
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but  also  as  to  the  erection  in  or  upon  which 
the  business  is  to  be  conducted."  In  Provo 
City  V.  Shurtliff,  4  Utah,  15,  5  Pac.  302, 
in  construing  the  power  of  tlie  city  to 
regulate  under  a  grant  of  power  wliich  was 
held  not  to  give  the  city  the  power  to  en- 
tirely prohibit,  the  court  observed:  "Under 
this  statute,  the  power  to  license,  regulate, 
or  restrain  U  not  questioned,  and  this 
power  implies  the  power  of  partial  prohibi- 
tion to  incumber  the  sale  with  conditions 
aiid  limitations,  to  hinder  and  prevent  in 
degree,  and  to  prescribe  reasonable  rules 
by  which  the  sale  of  intoxicating  liquors 
to  persons,  and  at  places,  is  to  be  governed, 
to  the  end  that  the  abuse  to  which  they 
are  obviously  liable  may,  at  least  in  degree, 
be  prevented."  In  the  following  cases  where 
the  power  to  regulate  or  a  general  welfare 
clause  only  was  ilivolved,  ordinance  regu- 
lations were  held  valid  which  in  a  measure 
restrained  and  prohibited  the  disposition 
of  intoxicating  liquor.  Richards  v.  Bay- 
onne,  61  N.  J.  L.  496,  39  Atl.  708;  Morris 
V.  Rome,  10  6a.  532;  Baton  Rouge  v. 
Butlef,  118  La.  73,  42  So.  650;  State  ex  rel. 
Howie  V.  Northfield,  94  Minn.  81,  101  N. 
W.  1063;  Monroe  v.  Lawrence,  44  Kan. 
.  607,  10  L.R.A.  620,  24  Pac.  1113 ;  Ex  parte 
'  Hayes,  98  Cal.  555,  20  L.R.A.  701,  33  Pac. 
337;  People  v.  Case,  163  Mich.  98,  18 
L.R.A.(N.S.)  657,  116  N.  W.  668.  From 
these  authorities  and  others  which  could 
be  cited,  it  seems  clear  to  us  that  the  mere 
fact  that  the  ordinance  in  some  measure 
prohibits  the  sale  and  giving  away  of  in- 
toxicating liquors  in  licensed  saloons  in  the 
city  does  not  render  the  ordinance  in- 
valid because  of  lack  of  power  to  enact 
it;  since  a  limited  degree  of  prohibition  is 
apparently  one  of  the  methods  of  regu- 
lating the  liquor  traffic  recognized  by  law. 
This  seems  to  reduce  our  problem  to  the 
question  of  the  reasonableness  of  the  ordi- 
nance. 

In  considering  the  question  of  the  rea- 
sonableness of  the  ordinance,  we  must  re- 
member that  we  are  here  dealing  with  a 
general  welfare  power,  together  with  the 
specifically  granted  power  of  licensing  and 
regulating  the  selling  and  giving  away  of 
intoxicating  liquors.  It  is  argued  that  the 
provisions  of  the  ordinance  are  so  unusual 
that  we  cannot  assume  that  the  legislature 
contemplated  a  regulation  of  this  nature  by 
the  language  of  the  enabling  act  above 
quoted,  which  is  general  only,  and  leaves 
the  nature  and  extent  of  the  regulations 
which  the  city  may  make  undefined.  It 
is  true  that  no  ordinance  of  any  municipal- 
ity, no  statute  of  any  state,  nor  any  de- 
cision of  the  courts,  has  come  to  our  notice 
involving  a  prohibition  against  treating, 
though  counsel  for  appellant  say  in  their 
40  L.R.A.(N.S.) 


brief  that  antitreating  laws  did  exist  for 
a  short  time  in  the  states  of  Wisconsin 
and  Nevada;  and  they  call  our  attention 
to  the  doubts  expressed  by  Professor  Tied- 
man  in  his  work  on  Limitations  of  Police 
Power  at  page  155,  where,  referring  to 
these  statutes,  he  says:  'These  regulations 
are  open  to  the  constitutional  objections 
of  a  deprivation  or  restraint  of  liberty,  in  a 
case  in  which  no  right  has  been  invaded." 
We  are  not  cited  to  the  volumes  where 
tliese  laws  may  be  found,  nor  advised  of 
their  exact  nature.  If  they  prohibited  the 
giving  to  another  of  liquor  as  an  act  of 
hospitality  under  any  and  all  circum- 
stances, and  were  restrictions  upon  all  such 
acts  wherever  committed,  independent  of 
the  regulation  of  the  disposition  of  intoxi- 
cating liquor  as  a  business,  there  might  be 
some  plausible  argument  to  support  that 
learned  author's  suggestion  touching  their 
constitutionality.  But  we  think  it  hardly 
likely  that  he  intended  to  express  the  opin- 
ion that  the  police  power  is  not  sufficient  to 
support  a'  prohibition  against  treating  in 
places  licensed  for  the  sale  of  intoxicating 
liquors.  It  is  inconceivable  that  the  police 
power  will  not  support  any  and  every  regu- 
lation and  restraint,  when  it  will  support 
absolute  prohibition.  The  question  here,  how- 
ever, is  not  one  of  constitutionality,  or  the 
right  of  the  legislature  to  itself  make  such 
a  regulation  or  grant  the  power  to  make 
it  to  a  municipality.  But  the  question  is. 
Is  this  ordinance  so  unreasonable  as  not 
to  come  within  the  power  granted  to  the 
city  of  TacomaT  Now  the  mere  fact  that 
this  is  seemingly  a  new  and  unusual  regu- 
lation is  not  conclusive,  nor  do  we  think 
it  is  even  a  very  persuasive  argument 
against  the  reasonableness  of  the  ordinance. 
Every  restriction  upon  the  liquor  traffic 
had  a  beginning  somewhere  at  some  time. 
It  was  only  by  the  awakening  conscience 
of  the  race  that  the  evils  of  the  liquor 
traffic  became  recognized  to  the  extent  that 
it  has  become  regarded  as  a  proper  sub- 
ject of  control  under  the  police  power. 
Under  the  old  common  law  a  person  was  ai 
free  to  engage  in  the  disposition  of  liquor 
as  a  business  as  he  was  to  engage  in  any 
other  business.  In  Woollen  and  Thornton 
on  the  Law  of  Intoxicating  Liquors,  at 
§  323,  the  beginning  of  these  regulations 
in  England  is  interestingly  mentioned  as 
follows :  "It  is  true  that  brothels  and  gam- 
ing houses  were,  at  common  law,  under  all 
circumstances  held  to  be  nuisances,  but 
ale  houses  and  other  places  in  which  intoxi- 
cating liquors  were  sold  to  be  drunk  were 
not  so  held  or  regarded  unless  they  became 
disorderly,  and  in  such  cases  it  was  not 
the  mere  sale  of  the  liquors  which  consti- 
tuted them  nuisances,  but  it  was  the  dls* 
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orderly  conduct  therein;  or,  in  other  words, 
the  disorderly  manner  in  which  they  were 
conducted  or  kept,  and  in  such  cases  it 
was  immaterial  whether  the  keepers  there- 
of were  licensed  or  unlicensed.  The  first 
general  statute  restricting  and  regulating 
the  keeping  of  ale  houses  and  tippling 
houses  was  passed  by  the  British  Parlia- 
ment in  15^2,  and  was  the  act  of  the  Fifth 
and  Sixth  Parliament  of  Edward  VI.  This 
^  statute  constitutes  chapter  25,  p.  301,  of 
the  English  Statutes  at  Large,  1640  to 
1552.  The  preamble  to  this  statute  de- 
clares: 'For  as  much  as  intolerable  hurts 
and  troubles  to  the  commonwealth  of  this 
realm  doth  daily  grow  and  increase  through 
such  abuses  and  disorders  as  are  had  and 
used  in  common  ale  houses  and  other  houses 
called  tippling  houses,  it  is  therefore  enact- 
ed by  the  King,  our  sovereign  lord,'  etc. 
At  common  law,  prior  to  the  passage  of 
this  statute,  any  person  had  the  right, 
without  a  license,  to  keep  and  maintain  ale 
houses  and  tippling  houses.  Such  business 
was  not  regarded  as  a  public  offense,  but 
was  considered  and  held  to  be  a  means 
of  livelihood  which  one  was  free  to  follow." 
The  modern  conception  of  the  legal  status 
of  the  liquor  traffic  in  the  United  States  is 
clearly  expressed  by  Justice  Field  speaking 
for  the  Supreme  Court  of  the  United  States 
in  Crowley  v.  Christensen,  137  U.  S.  86, 
01,  34  L.  ed.  620,  623,  11  Sup.  Ct.  Rep. 
13,  15,  as  follows:  "By  the  general  con- 
currence of  opinion  of  every  civilized  and 
Christian  community,  there  are  few  sources 
of  crime  and  misery  to  society  equal  to 
the  dramshop,  where  intoxicating  liquors 
in  small  quantities,  to  be  drunk  at  the 
time,  are  sold  indiscriminately  to  all  par- 
ties applying.  The  statistics  of  every  state 
show  a  greater  amount  of  crime  and  misery 
attributable  to  the  use  of  ardent  spirits 
obtained  at  these  retail  liquor  saloons; 
than  to  any  other  source.  The  sale  of  such 
liquors  in  this  way  has  therefore  been,  at 
all  times,  by  the  courts  of  every  state, 
considered  as  the  proper  subject  of  legis- 
lative regulation.  Not  only  may  a  license 
be  exacted  from  the  keeper  of  the  saloon 
before  a  glass  of  his  liquors  can  be  thus 
disposed  of,  but  restrictions  may  be  imposed 
as  to  the  class  of  persons  to  whom  they 
may  be  sold,  and  the  hours  of  the  day  and 
the  days  of  the  weeb  on  which  the  saloons 
may  be  opened.  Their  sale  in  that  form 
may  be  absolutely  prohibited.  It  is  a  ques- 
tion of  public  expediency  .and  public  mor- 
ality, and  not  of  Federal  law.  The  police 
power  of  the  state  is  fully  competent  to 
regulate  the  business, —  to  mitigate  its 
evils  or  to  suppress  it  entirely.  There  is 
no  inherent  right  in  a  citizen  to  thus  sell 
intoxicating  liquors  by  retail.  It  is  not  a 
40  L.R.A.(N.S.) 


privilege  of  a  citizen  of  the  state  or  of  a 
citizen  of  the  United  States.  As  it  is  a 
business  attended  with  danger  to  the  com- 
munity, it  may,  as  already  said,  be  entirely 
prohibited,  or  be  permitted  under  such  con- 
ditions as  will  limit  to  the  utmost  its 
evils."  So  far  as  the  rights  of  appellant 
are  concerned,  we  are  not  able  to  see  that 
the  restraint  placed  upon  his  disposition  of 
intoxicating  liquor  in  his  licensed  saloon, 
by  this  ordinance,  is  any  different  in  prin- 
ciple from  the  municipal-ordinance  regu- 
lations, amounting  in  some  degree  to  pro- 
hibition, such  as  are  noticed  and  held  to  be 
valid  in  the  decisions  above  cited,  among 
which  we  find  prohibitions  against  sales 
in  licensed  saloons  during  certain  hours  of 
the  night,  prohibitions  against  sales  to 
women,  limiting  saloons  to  certain  districts 
of  the  city,  and  limiting  the  number  of 
saloon  licenses  to  be  granted  in  the  city. 
Such  regulations  are  clearly  in  a  measure 
prohibitive;  yet  are  sustained  under  grants 
of  power  to  cities  no  broader  than  we  are 
here  dealing  with,  upon  the  theory  that  the 
acts  prohibited  are  said  to  be  conducive  to 
immorality  and  public  disorder  in  the 
municipality,  and  are  therefore  such  as  it 
has  a  right  under  such  a  grant  of  police 
power  to  suppress  by  prohibitive  regula- 
tions. The  legislature,  by  the  enabling  act 
above  quoted,  not  only  gave  to  the  city  the 
power  to  "license"  and  "regulate"  this  par- 
ticular business,  but  also  gave  the  power 
to  "make  all  regulations  necessary  for  the 
preservation  of  public  morality,  health, 
peace,  and  good  order  within  its  limits," 
but  without  specifically  defining  the  extent 
or  nature  of  such  regulation.  Clearly  it 
must'  have  been  intended  that  the  city 
could  make  regulations  by  ordinance  rel- 
ative to  the  liquor  traffic,  in  addition  to 
those  found  in  the  general  laws  of  the 
state,  and  such  as  local  conditions  might 
suggest  to  the  city  authorities  as  appro- 
priate and  beneficial  to  the  morals  and 
good  order  of  the  people  of  the  city.  Other- 
wise this  grant  of  power  would  serve  no 
purpose,  since  all  the  regulations  of  the 
general  state  law  would  be  in  force  with- 
out the  city's  action.  It  follows  that  the 
city  authorities  must  have  been  intended 
to  exercise  some  degree  of  discretion  in  de- 
termining the  nature  and  extent  of  the 
regulations  they  should  make.  Now,  we 
must  assume  that  they  were  of  the  opinion 
that  the  custom  of  treating  in  saloons  was 
a  source  of  many  of  the  evils  which  flow 
from  the  retail  liquor  traffic.  They  are 
by  no  means  alone  in  entertaining  this 
view;  since  many  of  our  people  have  cause 
to  regard  the  custom  of  treating  in  saloons 
as  one  of  the  principal  sources  of  evil  which 
the  public  suffers  from  t^e  disposition  of 
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intoxicating  liquors.  This  being  true,  we  y 
cannot  say  that  an  ordinance  which  has  for 
its  purpose  the  prohibiting  of  such  treating 
is  unreasonable  as  a  regulation  of  the 
liquor  traffic,  when  such  ordinance  is  en- 
acted by  virtue  of  the  power  here  given  to 
regulate  that  specific  business,  and  also 
the  general  power  to  make  regulations 
necessary  for  the  preservation  of  public 
morality,  unless  we  can  say  that  there  has 
been  a  clear  abuse  of  discretion  by  the  city 
authorities  in.  the  exercise  of  the  power. 
The  city  authorities  must,  of  necessity,  in 
the  first  instance,  decide  upon  the  reason- 
ableness of  any  such  regulations,  and  their 
decision  should  be  controlling  upon  the 
courts  unless  the  unreasonableness  of  t^  e 
ordinance  is  fairly  free  from  doubt.  "Me. 
McQuiUin  in  his  exhaustive  and  able  work 
on  Municipal  Ordijiances,  at  §  186,  ob- 
serves: "Judicial  authority  to  declare  an 
ordinance  unreasonable  is  a  power  to  be 
cautiously  exercised.  The  rule  is  gener- 
ally recognized  that  municipal  corporations 
are  prima  facie  the  sole  judges  respecting 
the  necessity  and  reasonableness  of  their 
ordinances,  and  hence  the  legal  presump- 
tion is  in  their  favor."  In  the  early  case 
of  Mobile  v.  Yuille,  3  Ala.  137,  143,  36 
Am.  ]3ec.  441,  446,  the  court  said:  "As, 
however,  by-laws  are  the  rules  of  action 
which  the  inhabitants  of  a  place  prescribe 
for  their  own  government,  there  is  a  pe- 
culiar propriety  in  permitting  them  to  be 
the  judges  of  what  rules  are  necessary  and 
proper,  and  such  is  the  constant,  the  in- 
variable, practice."  These  views  but  reflect 
the  spirit  of  the  right  of  local  self-govern- 
ment so  highly  prized  by  all  English-speak- 
ing people.  A  right  which  this  grscnt  of 
power  was  intended  to  foster,  and  a  right 
which  in  this  age  of  increasing  enlighten- 
ment should  be  extended  rather  than  cur- 
tailed. We  are  of  the  opinion  that  the  ordi- 
nance is  not  unreasonable. 

Some  contention  is  made  by  counsel  for 
appellant,  which  they  seem  to  rest  upon 
the  supposed  rights  of  the  purchaser  of 
liquor;  it  being  argued  that  treating  such 
as  is  here  prohibited  is  an  act  of  hospi- 
tality which  has  always  been  exercised  by 
a  free  people.  That  argument  could  have 
been,  and  doubtless  was,  advanced  in  oppo- 
sition to  every  regulation  and  restriction 
that  was  ever  put  upon  the  liquor  traffic  at 
the  beginning  of  such  regulation.  In  our 
opinion  it  is  of  no  weight  whatever  in  sup- 
port pf  a  practice  which  becomes  recognized 
as  a  source  of  evil  and  a  menace  to  public 
morality  and  good  order.  Just  as  the  riglit 
to  engage  in  the  liquor  traffic  is  not  an  in- 
herent right  in  any  citizen,  neither  is  it 
an  inherent  right  in  any  citizen  to  treat 
another  in  a  licensed  saloon  which  is  under 
40  L.R.A.(N.S.) 


the  control  of  the  police  power  being  exer- 
cised by  a  municipality,  as  in  this  case. 
Whatever  the  right  of  the  citizen  may  be 
elsewhere,  he  has  no  inherent  right  even 
to  buy  liquor,  at  such  a  place. 

Some  contention  is  made  that  this  ordi- 
nance is  invalid  because  it  is  in  efi'ect  an 
amendment,  but  not  enacted  as  such,  to 
the  general  license  ordinance  of  the  city 
of  Tacoma,  which  contains  many  regula- 
tions and  restrictions  upon  the  liquor 
traffic,  and  is  in  violation  of  that  provision 
of  the  city  charter  which  requires  that  in 
the  amendment  of  an  ordinance  or  section 
thereof  such  amendment  shay  be  accom- 
plished by  a  new  ordinance  which  shall  con- 
tain the  entire  ordinance  as  amended,  and 
shall  repeal  the  ordinance  or  section  so 
amended.  It  will  be  noticed  that  this  is  an 
original  ordinance  in  form,  and  does  not 
purport  to  amend  any  ordinance.  The 
argument  seems  to  be  that,  since  it  pro- 
vides additional  regulations  and  restric- 
tions upon  the  sale  of  intoxicating  liquors, 
it  is  in  effect  an  amendment  upon  the  gen- 
eral ordinance  upon  that  subject.  We  can- 
not agree  with  this  contention.  Ko  au- 
thorities have  been  called  to  our  attention 
indicating  that  such  an  ordinance  is  an 
amendment  of  a  former  ordinance,  when 
the  former  ordinance  does  not  purport  to 
cover  the  regulations  embodied  in  the  new 
one.  We  think  there  are  no  decisions  so 
holding.  Both  ordinances  can  stand  with- 
out in  the  least  conflicting  with  each  other. 

It  is  finally  contended  that  this  ordinance 
is  in  violation  of  those  provisions  of  the 
Federal  and  state  Constitutions  which  se- 
cure to  the  citizen  his  property,  except  as 
he  may  be  deprived  thereof  by  due  process 
of  law,  and  which  guarantee  to  him  the 
equal  protection  of  the  laws.  The  argu- 
ment advanced  is,  in  substance,  that  the 
offense  defined  by  this  ordinance,  in  order 
to  be  committed,  must  be  participated  in 
by  the  purchaser  as  well  as  the  seller;  and 
that,  while  the  seller  is  to  be  punished 
therefor,  the  purchaser  is  not.  This  is  an 
argument  that  might  be  made  against  a 
great  many  laws  and  ordinances  which  pro- 
hibit the  selling  of  intoxicating  liquor  and 
other  commodities,  except  upon  certain 
conditions,  and  which  punish  only  the 
seller,  when  violated  by  him.  No  authority 
has  been  called  to  our  attention  holding 
that  such  laws  are  in  violation  of  the 
Federal  or  state  constitutional  provisions 
here  invoked.  Indeed,  the  act  of  selling 
and  the  act  of  buying  are  not,  in  contem- 
plation of  law,  the  same  act;  hence,  it  is 
not  a  case  of  making  an  act  a  crime  when 
performed  by  one  person,  and  not  a  crime 
when  performed  by  another.  We  think 
appellant  cannot  rightfully  complain  upon 
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constitutional    grounds,    because    he    alone 
may  be  punished  under  the  ordinance. 

We  conclude  that  the  ordinance  is  a  valid 
exercise  of  the  power  conferred  upon  the 
city  by  the  provisions  of  the  enabling  act 
above  quoted;  that  it  was  regularly  en- 
acted; and  that  it  does  not  violate  any  of 
the  constitutional  rights  of  appellant  either 
state  or  Federal.  The  judgment  is  af- 
firmed. 

Dunbar,  Ch.  J.,  and  Crow  «tfid  Gose, 
JJ.,  concur. 


WASHINGTON    StrPRBMB    COURT. 

(Department  1.) 

MARY  W.  BARRETT,  Respt, 

V. 

ELLEN  S.  H.  MONRO  et  al.,  Appts. 

(—  Wash.  —,  124  Pac  369.) 

Jjandlord  and  tenant  —  deposit  as  II- 
qaidated  damages  ^  right  of  land- 
lord to  retain. 

1.  A  deposit  by  one  leasing  for  a  five- 
year  period,  of  two  months'  rent  to  indemni- 
fy the  lessor  against  any  loss  or  damage 
which  he  may  sustain  by  reason  of  any  vio- 
lation of  the  contract  by  the  lessee,  as 
liquidated  damages,  may*  be  retained  by  the 
lessor  in  case  he  is  compelled  to  evict  the 
tenant  for  nonpayment  of  rent,  although  he 
acts  immediately  upon  the  default,  so  that 
the  deposit  more  than  equals  the  rent  due 
and  unpaid. 

Same  —  termination  of  lease  —  waiver 
of  right. 

2.  A  landlord  does  not,  by  electing  to 
terminate  the  lease  because  of  default  in 
payment  of  rent,  waive  his  right  to  retain 
a  deposit  made  by  the  tenant  as  liquidated 
damages  for  any  loss  or  damage  which  the 
landlord  may  sustain  by  reason  of  any  vio- 
lation of  the  contract  by  the  tenant. 

(June  26,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  King  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  the  amount  of  a  deposit  held  by 
defendants  as  liquidated  damages  to  in- 
demnify them  against  loss  for  breach  of  a 
lease.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Revelle,  Revelle,  &  Revelle, 
H.  R.  Clise,  and  C.  K.  Foe,  for  appel- 
lants: 

The  lease  contained*  a  clear  and  unequiv- 


ocal agreement  that  the  $1,200  deposited 
by  the  lessee  should  be  forfeited  and  held 
by  the  lessor  as  liquidated  damages. 

13  Cyc.  90;  Drumheller  v.  American  Sure- 
ty Co.  30  Wash.  546,  71  Pac.  25;  Reichen- 
bach  V.  Sage,  13  Waah.  364,  52  Am.  St.  Rep. 
51,  43   Pac.   354. 

Where  money  is  deposited  as  liquidated 
damages,  or  as  a  security  for  the  covenants 
of  the  lease  generally,  the  landlord,  after 
dispossessing  the  tenant  for  a  breach  of 
the  lease,  is  entitled  to  retain  the  deposit; 
and  this  retention  does  not  deprive  him  of 
his  rights  to  recover  also  rent  due  upon 
covenants  of  the  lease  during  the  period  of 
the  occupancy. 

24  Cyc.  1143;  Elahn  v.  Tobias,  16  Misc. 
83,  37  N.  Y.  Supp.  632;  Martin  v.  Lee, 
29  Misc.  333,  60  N.  Y.  Supp.  515;  Bern- 
stein V.  Heinemann,  23  Misc.  464,  51  N.  Y. 
Supp.  467;  Coro  v.  Greenwald,  52  Misc. 
548,  102  N.  Y.  Supp.  752;  Hecklau  v. 
Hauser,  71  N.  J.  L.  478,  59  Atl.  18. 

Messrs.  John  D.  Dill  and  Foster  A 
Worthlngton,  for  respondent: 

The  court  could  not  enforce  a  forfeitiiure 
of  the  deposit  as  liquidated  damages. 

Wibaux  V.  Grinnell  Live  Stock  Co.  9 
Mont.  154,  22  Pac.  492;  Caesar  v.  Rubinson, 
174  N.  Y.  492,  67  N.  E.  58;  Everett  Land 
Co.  V.  Maney,  16  Wash.  552,  48  Pac.  243; 
McDaniels  v.  Gowey,  30  Wash.  412,  71  Pac. 
12;  American  Copper,  Brass  &  Iron  Works 
V.  Galland-Burke  Brewing  &  Malting  Co.  30 
Wash.  178,  70  Pac.  236;  Krutz  v.  Bobbins, 
12  Wash.  7,  28  L.R.A.  676,  50  Am.  St.  Rep. 
871,  40  Pac.  415;  Bell  v.  Scranton  Coal 
Mines  Co.  59  Wash.  659,  110  Pac.  628; 
Madler  v.  Silverstone,  55  Wash.  159,  34 
L.R.A.(N.S.)  1,  104  Pac.  165;  Hall  v.  Mid- 
dleby,  197  Mass.  485,  83  N.  E.  1114. 

The  eviction  terminated  the  relation  of 
landlord  and  tenant;  and  the  surrender  of 
possession  of  the  premises  in  obedience  to 
the  writ  of  restitution,  and  the  re-entry  of 
appellants  into  possession  thereof,  pre- 
clude them  from  recovering  any  damages 
subsequent  to  the  eviction. 

Carson  v.  Arvantes,  27  Colo.  77,  59  Pac. 
737;  Caesar  v.  Rubinson,  174  N.  Y.  492, 
67  N.  E.  58;  Sutton  v.  Goodman,  194  Mass. 
389,  80  N.  E.  608;  Scott  v.  Montells,  109 
N.  Y.  1,  15  N.  E.  729;  Chaude  v.  Shepard, 
122  N.  Y.  397,  25  N.  E.  358;  Michaels  v. 
Fishel,  169  N.  Y.  381,  62  N.  E.  425;  Heck- 
lau V.  Hauser,  71  N.  J.  L.  478,  59  Atl.  18; 
24  Cyc.  1143;  D'Appuzo  v.  Albright,  J6  N. 
Y.  Supp.  654. 


Note.  —  Upon  the  question  whether  a  sum 
deposited  to  secure  the  performance  of  a 
contract  is  to  be  regarded  as  a  penalty  or 
liquidated  damages,  see  note  to  Bilz  v.  Pow- 
ell, 38  L.R.A.(N.S.)  847. 
40  L.R.A.(N.S,} 


As  to  the  effect  of  a  provision  for  dam- 
ages in  a  land  contract,  as  a  penalty  or 
stipulated  damages,  see  note  to  Madler  T. 
Silverstone,  34  L.R.A.(N.S.)    4. 
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Orow,  J.,  deHvered  the  opinion  of  the 
court: 

There  is  no  seriout  dispute  as  to  the 
facts  in  this  action.  On  April  16,  1909, 
defendants'  predecessors  in  interest,  as  land- 
lords, executed  and  deliTered  to  plaintiff's 
predecessor  in  interest,  as  tenant,  a  five- 
year  lease  upon  an  apartment  house  in  the 
city  of  Seattle  for  a  rental  of  $36,000,  pay- 
able from  the  1st  to  the  6th  of  each  month 
in  advance  instalments  of  $600  «ach.  At 
the  commencement  of  the  term  the  lessee 
made  the  first  payment,  and  also  deposited 
with  the  lessors  tiie  sum  of  $1,200,  relative 
to  which  the  lease  contained  the  following 
material  stipulations:  'Tarty  of  the  sec- 
ond part  hereby  agrees  at  the  time  of  the 
execution  of  this  lease  to  pay  to  the  par- 
ties of  the  first  part  the  sum  of  twelve 
hundred  ($1,200)  dollars,  which  sum  shall 
be  held  by  the  parties  of  the  first  part  to 
indemnify  them  against  any  loss  or  dam- 
age which  they  may  sustain  by  reason  of 
any  violation  on  the  part  of  the  party  of 
the  second  part  of  the  terms,  dovenants  and 
agreements  contained  in  this  lease  as  liqui- 
dated damages.  If  said  party  of  the  second 
part  faithfully  performs  and  complies  with 
all  the  conditions,  stipulations,  and  agree- 
ments contained  in  this  lease  on  his  part 
to  be  performed,  then  the  parties  of  the 
first  part  agree  to  apply  said  twelve  hun- 
dred ($1,200)  dollars  in  payment  of  the 
monthly  rental  due  for  the  last  two  months 
of  the  part  of  this  lease."  Defendants 
have  succeeded  to  all  rights  and  liabilities 
of  the  original  lessors,  and  plaintiff  has 
succeeded  to  all  rights  and  liabilities  of 
the  original  lessee.  All  monthly  instal- 
ments of  rent  were  paid  until  December  0, 
1910,  at  which  time  plaintiff  made  default. 
On  December  6,  1910,  defendants  as  les- 
sors served  upon  plaintiff  as  lessee  the 
statutory  three-day  notice  to  pay  rent  or 
surrender  the  premises.  Plaintiff  con- 
tinued in  default.  On  December  10,  1910, 
the  lessors  commenced  an  action  of  unlaw- 
ful detainer,  and  obtained  a  writ  of  resti- 
tution. Thereupon  the  lessee  surrendered 
the  premises  and  commenced  this  action  to 
recover  the  $1,200  deposit.  Defendants  as 
lessors  asserted  their  right  to  retain  the 
$1,200  in  satisfaction  of  their  liquidated 
damages  as  agreed  in  the  lease,  while  plain- 
tiff insisted  that  the  deposit  was  made  as 
security  for  payment  of  rent  only,  and  not 
to  satisfy  liquidated  damages.  The  trial 
court  held  with  plaintiff,  found  she  was 
liable  for  ten  days'  rent  in  December,  1910, 
deducted  the  same  from  the  deposit,  and 
entered  judgment  in  her  favor  for  $1,000, 
interest  and  costs.  The  defendants  have 
appealed. 

The  question  before  us  is  whether  the 
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deposit  was  to  be  applied  in  payment  of 
appellants'*  liquidated  damages.  We  hold 
that  it  was.  Respondent  contends  that 
the  deposit  was  to  secure  pa3rment  of  the 
monthly  instalments  of  rent  as  they  ma- 
tured; that  appellants  themselves  termi- 
nated the  lease;  that  thereafter  they  were 
entitled  to  no  rent;  that  they  resumed  pos- 
session; that  they  succeeded  to  the  occu- 
pancy and  use  of  the  property;  and  that 
they  cannot  retain  possession  and  appro- 
priate the  $1,200  as  liquidated  damages. 
Respondent's  position  leads  to  the  conclu- 
sion that  she  as  lessee  would  be  entitled 
to  remain  in  possession  without  payment  of 
rent  until  her  defaults  amoimted  to  a 
sum  equal  to  the  $1,200  deposit,  and  that 
appellants  would  be  required  to  permit 
such  default  without  terminating  the  ten- 
ancy, as  they  could  apply  the  deposit  in 
satisfaction  of  the  delinquent  rent.  This 
construction  would  read  into  the  lease  a 
stipulation  which  it  does  not  contain. 
Had  appellants  thus  applied  the  deposit^ 
and  had  the  default  continued  imtil  it  was 
exhausted,  they  would  have  been  without 
security  for  future  rent,  or  for  damages 
which  might  result  from  a  further  breach, 
and  thereafter  would  have  been  subje<*t<Hl 
to  a  constant  liability  of  losing  their  lease 
for  the  remainder  of  the  term,  without  cer- 
tainty of  obtainin{f  another  tenant  at  an 
equally  remunerative  figure.  They  would 
also  have  been  subjected  to  any  damages 
they  might  sustain  in  recovering  posses- 
sion, and  by  reason  of  depreciation  in  rent- 
al value  for  the  remainder  of  the  term. 
It  was  respondent's  duty  to  make  the  stipu- 
lated monthly  payments.  Her  failure  con- 
stituted an  unquestioned  breach  of  the  con- 
tract, which  subjected  her  to  a  termination 
of  the  lease  and  payment  of  the  stipulated 
liquidated  damages.  When  her  breach  oc- 
curred, appellants  were  entitled  to  give 
the  statutory  notice  to  terminate  the  ten- 
ancy in  the  event  of  her  continued  default, 
and  thereafter  retain  the  deposit  in  satis- 
faction of  their  liquidated  damages.  They 
were  not  required  to  permit  a  continuance 
of  the  default,  and  thus  increase  their  dam- 
ages to  such  an  extent  that  the  liquidated 
sum  would  be  insufficient  to  protect  them. 
The  contract  had  no  such  purpose  in  view. 
It  is  manifest  that  the  parties  agreed  upon 
liquidated  damages  because  their  exact 
measurement  could  not  be  readily  mafe. 
The  sum  agreed  upon  is  not  unreasonable  in 
view  of  the  value  and  importance  of  the 
entire  lease.  The  term  had  more  than 
three  years  to  run  when  respondent's  de- 
fault occurred.  At  the  date  of  the  lease, 
and  also  at  the  date  of  respondent's  breach, 
it  was  impossible  to  determine  the  exact 
damages   appellants   might  thereafter  sus- 
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tain  in  loss  of  rentals  or  by  reason  of  their 
inability  to  secure  another  tenant  for  a 
portion  of  the  terms,  at  as  remunerative 
a  rental.  Realizing  this  difficulty  of  mak- 
ing an  exact  measurement  of  such  dam- 
ages should  a  breach  occur,  and  appreci- 
ating the  fact  that  appellants  might  incur 
expense  in  recovering .  possession,  in  secur- 
ing new  tenants,  in  the  possible  necessity 
of  making  expensive  changes  or  improve- 
ments as  a  condition  precedent  to  obtain- 
ing a  new  tenant,  and  also  in  the  possible 
depreciation  of  rental  value,  the  parties 
agreed  upon  $1,200  as  liquidated  damages. 

Respondent,  in  support  of  her  conten- 
tion that  the  $1,200  was  deposited  as  se- 
curity only,  and  that  it  could  in  no  event 
be  retained  by  appellants  as  liquidated  dam- 
ages, cites  McDaniels  v.  Oowey,  30  Wash. 
412,  71  Pac.  12.  The  instrument  upon 
which  that  action  was  brought  did  not  pur- 
port to  stipulate  any  particular  sum  as 
liquidated  damages,  but  was  held  to  be  an 
indemnity  bond  imposing  a  penalty.  In  an 
action  on  an  instrument  of  that  character, 
such  damages  only  could  be  recovered  as 
would  be  susceptible  of  proof  by  ordinary 
rules  of  evidence.  In  Madler  v.  Silverstone, 
55  Wash.  159,  34  L.R.A.(N.S.),  104  Pac. 
165,  we  said:  "Generally  speaking,  it  may 
be  said  that  when  the  damages  arising  from 
the  breach  of  the  contract  which  the  obli- 
gation is  given  to  secure  are  uncertain  in 
their  nature,  and  not  readily  susceptible 
of  proof  by  the  ordinary  rules  of  evidence, 
and  are  not  so  disproportionate  to  the  prob- 
able damages  suffered  as  to  appear  uncon- 
scionable, and  it  is  reasonably  clear  from 
the  whole  agreement  that  it  is  the  inten- 
tion of  the  parties  to  provide  for  liqui- 
dated damages,  and  not  a  penalty,  such  a 
stipulation  will  be  held  to  be  one  for  liqui- 
dated damages.'' 

The  fallacy  of  respondent's  argument  lies 
in  her  assumption  that  the  $1,200  was  ad- 
vanced as  security  only.  She  ignores  the 
probable  contingency  that  a  loss  of  the 
tenancy  might  cause  damages  to  appellants 
difficult  of  ascertainment,  whether  termina- 
tion of  the  tenancy  resulted  from  a  wrong- 
ful and  voluntary  surrender  by  respondent, 
or  from  respondent's  default  in  payment  of 
rent,  coupled  with  appellants'  election  to 
then  terminate  the  lease. 

By  exercising  their  election  to  termi- 
nate the  lease,  appellants  did  not  waive 
their  right  to  retain  the  liquidated  dam- 
ages. The  default  which  caused  such  ter- 
mination originated  with  respondent.  Stip- 
ulations of  the  lease  which  this  court  had^ 
under  consideration  in  Dutton  v.  Christie, 
63  Wash.  372,  115  Pac.  856,  are  not  iden- 
tieal  in  form  of  expression  with  those  of 
the  letse  now  before  us.  Yet  similar  prin-  * 
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ciples  were  involved  in  that  case,  and  the 
doctrine  there  announced  is  controlling 
here.  There  the  lease  expressly  recited  that 
it  was  executed  in  consideration  of  the 
payment  of  the  deposit,  as  well  as  for  other 
considerations.  That  form  of  expression  is 
not  used  in  the  lease  now  before  us,  yet  the 
$1,200  here  involved  was  paid  at  the  date 
of  the  lease,  was  necessarily  a  part  of  its 
consideration,  and  was  one  of  the  moving 
causes  for  its  execution.  Unquestionably 
it  would  not  have  been  made  without  the 
deposit  of  $1,200  coupled  with  the  stipula- 
tion that  it  should  be  applied  as  liqui- 
dated damages  in  the  event  of  the  lessee's 
breach.  Appellants  were  entitled  to  retain 
the  $1,200  in  satisfaction  of  their  liqui- 
dated damages. 

Reversed    and    remanded,    with    instruc- 
tions to  dismiss. 

Parker,  Chadwick,  and  Gose,  JJ.,  con« 
cur. 


MICHIGAN  SUPKEBfB  COURT 

EX  PARTE  ELVm  W.  CRANE.' 
(—  Mich.  — ,  136  N.  W.  587.) 

Divorce  —  renu&rrylng  —  contempt. 

Going  into  another  state,  marrying,  and 
immediately  returning  to  one's  domicil,  is 
not  punishable  as  a  contempt  of  the  court 
rendering  a  divorce  decree  and  forbiddins 
the  divorcee  to  remarry  within  a  specified 
time,  as  required  by  a  statute,  if  the  pen- 
alty provided  by  statute  for  such  remar- 
riage is  punishment  for  bigamy. 

(McAlvay  and  Brooke,  JJ.,  diasent.). 

(June  12,  1912.) 

PETITION  for  a  writ  of  habeas  oerpui 
to  secure  the  release  of  petitioner  from 
custody  of  the  sheriff  of  Genesee  County, 
to  which  he  had  been  committed  for  an 
alleged  contempt.    Petitioner  discharged. 

Note.  —  Marrying  out  of  state  eontrarff 
to  decree  as  contempt  of  court. 

As  to  the  validity  of  such  a  marriage, 
see  notes  in  11  L.R.A.(N.S.)  1082,  17  LJLA. 
(N.S.)  800,  26  L.R.A.(N.8.)  179,  and  28 
L.R.A.(N.S.)   753. 

Although  the  reports  furnish  abundance 
of  authority  as  to  the  validity  of  marriagea 
of  divorced  persons  celebrated  oat  of  the 
state  contrary  to  decree  of  conrt,  or  In  vio- 
lation of  statutory  prohibitions  against  t^e 
remarriage  of  persons  divorced  on  certain 
grounds,  the  precise  question  which  forms 
the  subject  of  this  note  seems  to  have  been 
but  seldom  before  the  courts  for  adjudica- 
tion. 
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Statement  by  Ostrander,  J.: 

3  Ck>mp.  Laws,  §  8658,  reads  as  follows: 
"The  court  granting  a  decree  of  divorce  may 
provide  in  such  decree  that  the  party 
against  whom  any  divorce  is  granted  shall 
not  marry  again  within  such  time  as  shall 
be  fixed  by  the  court,  which  time  shall  be 
set  out  in  the  decree :  Provided,  that  such 
time  shall  not  exceed  -the  period  of  two 
years  from  the  time  such  decree  is  granted. 
And  in  case  any  person  shall  marry  con- 
trary to  the  time  set  out  in  such  decree, 
said  party  shall  be  deemed  to  have  conunit- 
ted  the  crime  of  bigamy,  and  shall  be  sub- 
ject to  the  pains  and  penalties  therefor." 

In  the  circuit  court,  in  chancery,  for  the 
county  of  Grenesee,  Michigan,  January  29, 
1012,  one  Allie  Crane  was  granted  a  decree 
of  divorce  from  petitioner;  the  decree  speci- 
fying that  the  defendant  (petitioner  here) 
should  not  remarry  for  a  period  of  two 
years  from  and  after  the  date  of  said  de- 
cree. Less  than  one  month  thereafter  peti- 
tioner was  a  party  to  a  marriage  ceremony 
performed  at  Windsor,  Ontario,  February 
22,  1912,  according  to  which  ceremony  he 


was  married  to  one  Anna  Henniger  by  a 
clergyman  licenBed  to  celebrate  marriages. 
Petitioner  and  said  Anna  Henniger  re- 
turned to  Flint,  Michigan,  the  former  and 
present  domicil  of  petitioner,  where  they 
have  since  lived  as  man  and  wife.  Certain 
friends  of  the  said  court  presented  therein 
a  petition  advising  the  court  that  its  decree 
had  been  thus  disregarded,  and  praying 
that  the  petitioner  be  proceeded  against  as 
for  a  contempt. 

Such  proceedings  were  thereafter  had 
that  the  court  found  and  determined  that 
the  said  acts  and  doings  of  petitioner  were 
calculated  to  and  did  impair  the  respect 
due  to  the  authority  of  the  court,  and  tend- 
ed to  prejudice  the  court  in  the  enforcement 
of  its  orders  and  decrees  and  to  interfere 
with  its  rights  and  lessen  its  dignity,  and 
that  the  petitioner  was  guilty  of  contempt. 
He  was  sentenced  and  committed  to  the 
common  jail  of  the  county  for  a  period  of 
thirty  days.  Petitioner  applied  to  the  court 
for  a  writ  of  habeas  corpus,  which  was  al- 
lowed! The  sheriff  of  the  county  of  Gen- 
esee  returns   that  he   holds   petitioner   by 


So  far  as  the  reported  cases  reveal,  the 
earliest  decison  on  the  subject  was  rendered 
by  the  supreme  court  of  New  York  in  Mar- 
shall V.  Marshall,  48  How.  Pr.  67,  4  Thomp. 
&  C.  449,  in  that  case  the  plaintiff  was  ap- 
plying for  a  divorce  from  his  second  wife, 
to  the  same  court  whch  had  granted  his 
first  wife  a  divorce  for  his  adultery,  and  by 
its  decree  had  prohibited  his  remarriage 
during  her  lifetime.  Prior  to  her  death  the 
plaintiff  and  defendant,  both  residents  of 
the  state  of  New  York,  went  into  the  state 
of  Pennsylvania,  and  contracted  a  marriage 
valid  by  the  laws  of  that  state,  and  re- 
turned immediately  to  New  York,  where 
they  continued  to  reside.  The  court,  after 
reaching  the  conclusion  that  the  language 
of  the  statute  allowing  the  decree  was  broad 
enough  to  prohibit  and  avoid  the  marriage, 
decided  that,  regardless  of  the  question  of 
the  validity  of  the  marriage,  the  case  could 
be  disposed  of  on  the  ground  of  contempt, 
and  in  denying  the  plaintiff  relief  said: 
"It  would  not,  it  is  fully  conceded,  be  the 
exercise  of  a  sound  judicial  discretion  to 
hold  that  a  party  in  contempt  has  no  right 
to  bring  any  action  in  this  court,  but 
whilst  conceding  this  it  is  maintained  with 
equal  earnestness  that  when  a  party  seeks 
relief  from  an  act  which  he  has  been  for- 
bidden to  do,  the  court  to  which  such  appli- 
cation is  addressed  has  a  right  to  withhold 
the  remedy  asked.  This,  we  submit,  is  the 
exercise  of  a  sound  judicial  discretion,  and 
is  neither  arbitrary  nor  unreasonable.  Mr. 
Marshall  had  been  forbidden  by  the  solemn 
judgment  of  this  court  from  contracting  a 
second  marriage.  This  suit  is  founded  upon 
his  disobodionce  of  the  command.  By  it  wc 
are  informed  that  our  mandate  has  been 
disregarded  and  our  power  defied,  and 
wliilst  communicating  this  information  we 
10  L.R,A.(N.S.) 


are  told  that  that  which  we  have  forbidden 
to  be  done  is  valid  and  legal  despite  the  for- 
bidding, and  that  we  are  compelled  to  use 
the  power  which  the  law  has  conferred  upon 
us  to  aid  him  in  the  offense  he  has  com- 
mitted. 

We  cannot  consent  thus  to  stultify  our- 
selves. We  cannot  so  hold;  and  we  decide 
that  this  is  a  proper  case  to  refuse  the  re- 
lief sought,  and  we  now  place  such  a  re- 
fusal among  the  penalties  of  such  contempts, 
if  it  never  has  been  before  so  adjudicated.'' 

The  authority  of  that  case  on  the  point, 
however,  has  been  nullified  by  a  decision  of 
the  court  of  appeals  in  Thorp  v.  Thorp,  90 
N.  Y.  602,  43  Am.  Rep.  189,  on  which  the 
court  in  Ex  Paste  Cbane  seems  to  base  its 
decision.  There  the  facts  were  practically 
the  same  as  in  Marshall  v.  Marshall,  supra, 
with  the  exception  that  the  parties  went  in- 
to the  state  of  Pennsylvania  for  the  avowed 
purpose  ot  evading  the  prohibition  contained 
in  the  decree  of  the  New  York  court  The 
language  of  the  statute  allowing  the  de- 
cree was  the  same  in  substance  as  that  of 
the  statute  considered  in  Marshall  v.  3Iar- 
shall,  and  the  counsel  for  the  defendant 
contended  that,  notwithstanding  the  valid- 
ity of  the  plaintiff's  marriage,  he  was  in  con- 
tempt for  marrying  contrary  to  the  court's 
decree,  and  should  be  denied  relief  from  the 
obligation  so  incurred,  as  was  done  in  the 
earlier  case.  But  the  court  was  of  the  opin- 
ion that,  since  the  statute  allowing  the  de- 
cree was  penal  in  nature,  and  did  not  ex- 
pressly prohibit  marriages  in  another  state* 
neither  it  nor  the  decree  eould  have  any  ef- 
fect outside  the  state,  and  refused,  there- 
fore, to  adjudge  the  plaintiff  in  contempt, 
and  granted  him  the  relief  prayed  for. 
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Tirtue  ot  an  order  of  the  said  eoart,  a  copy 
of  which  18  given. 

The  facte  are  not  in  dispute.  The  valid- 
ity of  the  decree  of  divorce  ie  not  denied. 
The  contention  of  petitioner  is  that,  because 
the  act  of  remarrying  took  place  in  a  for- 
eign  jurisdiction,  no  contempt  can  be  predi- 
cated thereon.  The  argument  which  is 
made  is  in  substance  that  the  statute  pro- 
vides an  exclusive  penalty  for  such  a  re- 
marriage, which  can  have  no  extraterri- 
torial effect;  that  the  Canadian  marriage  is 
valid  in  Canada,  and  therefore  is  valid 
everywhere;  that  consequently  petitioner  is 
not  guilty  of  bigamy,  nor,  in  contracting  a 
valid  marriage,  is  he  guilty  of  contempt. 
It  is  a  further  contention  that  the  statute 
(1  Comp.  Laws,  %  1098),  in  which  is  recog- 
nized (if  not  conferred)  the  power  of  a 
court  to  punish  as  for  a  criminal  contempt 
'Vilful  disobedience  of  any  process  or  order 
lawfully  issued  or  made  by  it,"  does  not 
include  disobedience  of  a  final  decree  of  the 
court.  On  the  other  hand,  it  is  contended, 
not  that  the  Canadian  mairriage  is  void, 
but  that,  whether  it  is  or  is  not  a  valid 
marriage,  the  power  of  the  court  imposing 
the  restriction  upon  petitioner,  to  punish 
the  wilful  disobedience  of  its  decree,  is  clear, 
and  is  a  power  inherent  in  the  court. 

Mr.  William  V.  Smith,  for  petitioner: 

The  defendant  is  not  in  contempt  for  a 
remarriage   in  a  foreign  state. 

Thorp  V.  Thorp,  90  N.  Y.  602,  48  Am. 
Rep.  189;  Haines  v.  Haines,  35  Mich.  144. 

Messrs.  Guy  W.  Selby,  and  Daniel 
Helms,  for  respondent: 

Courts  have  inherent  power  to  punish  for 
contempt,  and  the  statutes  relative  to  con- 
tempt are  simply  declaratory  of  common 
law  on  the  subject. 

Langdon  v.  Wayne  Circuit  Judge,  76  Mich. 
367,  43  N.  W.  310;  Re  Chadwick,  109  Mich. 
688,  67  N.  W.  1071;  Cartwright's  Case, 
114  Mass.  230;  Ex  parte  Terry^  128  U.  S. 
289,  32  L.  ed.  406,  9  Sup.  Ct?  Rep.  77; 
State  V.  Morrill,  16  Ark.  384. 

The  statute  under  which  the  decree  was 
granted  is  constitutional  and  valid,  and  the 
decree  made  thereunder  is  also  valid,  and 
has  extraterritorial  effect. 

Lanham  v.  Lanham,  136  Wis.  360,  17 
L.R.A.(^.8.)  804,  128  Am.  St.  Rep.  1085, 
117  N.  W.  787;  Pennegar  v.  State,  87  Tenn. 
244,  2  L.R.A.  703,  10  Am.  St.  Rep.  648, 
10  8.  W.  305;  Carmena  v.  Blaney,  16  La. 
Ann.  246;  Hills  v.  State,  67  L.R.A.  170 
(note) ;  McLennan  v.  McLennan,  31  Or. 
480.  38  L.R.A.  863,  65  Am.  St.  Rep.  835, 
60  Pac.  802 ;  Smith  v.  Fife,  4  Wash.  702,  17 
L.R.A.  673,  30  Pac.  1069;  Stull's  Estate, 
183  Pa.  625,  39  L.RJI.  539,  63  Am.  St.  Rep. 
40  L.R.A.(N.S.) 


776,  39  Atl.  16;  Williams  v.  Oates,  27  N. 
C.  (5  Ired.  L.)  536. 

Ostrander,  J.,  delivered  the  opinion  of 
the  court: 

It  is  apparent  that  the  power  of  the  court 
to  impose  the  restriction  upon  petition- 
er is  derived  from,  and  is  in  execution 
of,  the  statute.  The  force  and  effect  of  the 
statute  cannot  be  extended  by  the  decree. 
Therefore,  if  for  any  reason  the  action  of 
petitioner  was  not  in  violation  of  the  stat- 
ute, neither  was  it  in  disregard  of  the  de- 
cree. I  conceive  that  the  case  would  be  dif- 
ferent if  the  court  had  the  power,  independ- 
ent of  statute,  to  impose  the  restriction. 
Courts  of  equity  not  infrequently  made  de- 
crees controlling  the  conduct  of  parties  in 
any  jurisdiction  into  which  they  may  go. 
In  the  instant  case  the  decrel  is  effective  as 
the  statute  is  effective,  and  not  otherwise. 
I  am  of  the  opinion,  therefore,  that  the 
conviction  of  petitioner  cannot  be  sustained 
if  his  marriage  is  considered  to  be  valid. 

It  is  impossible,  I  think,  to  consider  the 
disregard  of  the  decree  separate  from  the 
disobedience  of  the  statute.  Petitioner  has 
not  disregarded  the  decree  if  he  has  not  al- 
so disobeyed  the  statute.  Tho  court  by  vir- 
tue of  the  statute  commanded  the  petitioner 
not  to  remarry.  The  consequences  of  a  re- 
marriage are  stated  in  the  statute,  and  are: 
"In  case  any  person  shall  marry  contrary 
to  the  time  set  out  in  such  decree,  said 
party  shall  be  deemed  to  have  committed 
the  crime  of  bigamy,  and  shall  be  subject 
to  the  pains  and  penalifes  therefor."  I 
conclude  that,  whether  the  Canadian  mar- 
riage was  valid  or  was  invalid,  the  court 
had  no  jurisdiction  to  punish  petitioner  as 
for  a  criminal  contempt.  An  order  will  be 
entered  discharging  petitioner  from  cus- 
tody. 

While  I  have  found  it  unnecessary  to  de- 
termine the  scope  of  the  statute,  it  is  not 
improper  to  direct  attention  to  the  fact  that 
it  seems  to  be  penal  in  character;  a  fact 
which  must  be  considered  in  any  case  in  de- 
termining its  effect.  Statutes  imposing  re- 
strictions upon  the  remarriage  of  divorced 
persons  are  not  uncommon,  and  in  some  ju- 
risdictions are  operative  without  the  aid 
of  an  express  restriction  in  the  decree  of 
divorce.  Manifestly,  if  a  statute  is  so 
drawn  that  prohibitions  must  be  considered 
as  applying  only  to  marriages  solemnized 
within  the  state,  divorced  persons  may  with 
impunity  remarry  in  a  foreign  jurisdic- 
tion, and  return  to  and  live  in  the  state. 
On  the  other  hand,  if  a  statute  is  so  drawn 
as  to  clearly  disclose  a  state  policy  which 
regards  as  void  all  marriages  in  disregard 
of  the  statute  restriction,  wherever  the  mar- 
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riages  are  oelebrated,  the  courts  must  de- 
termine the  rights  of  parties  accordingly. 

It  was  held  in  New  York,  in  Van  Voorhis 
V.  Brintnall,  86  N.  Y.  18,  40  Am.  Rep.  605, 
approved  in  Thorp  v.  Thorp,  90  N.  Y.  602, 
43  Am.  Rep.  189,  that  a  provision  of  the  Re- 
vised Statutes  prohibiting  the  second  mar- 
riage of  a  person  divorced  on  the  ground  of 
his  or  her  adultery,  during  the  life  of  the 
former  husband  or  wife,  and  declaring  such 
marriage  void,  had  no  application,  as  they 
are  in  the  n&ture  of  a  penalty,  and  have  no 
effect  outside  of  the  state,  in  the  absence  of 
the  express  terms  of  the  statute  showing 
legislative  effect  to  give  them. that  effect. 
And  in  the  case  last  referred  to,  in  which 
a  divorced  person  who  was  within  the  terms 
of  the  statute  had  remarried  in  another 
state,  and  was  applying  for  a  divorce  from 
the  person  he  had  so  married,  it  was  held 
that  the  fact  that  in  remarrying  he  had  dis- 
regarded the  terms  of  the  former  decree  of 
divorce  was  not  ground  for  refusing  him 
relief.  The  answer  to  the  contention  that 
he  was  in  contempt  was  that  neither  the 
decree  nor  the  statute  which  authorized  it 
had  any  effect  outside  the  jurisdiction  of 
the  state.  In  Wisconsin  the  statute  con- 
sidered was:  'It  shall  not  be  lawful  for 
any  person  divorced  from  the  bonds  of 
matrimony  by  any  court  of  this  state  to 
marry  again  within  one  year  from  the  date 
of  the  entry  of  such  judgment  or  decree,  and 
the  marriage  of  any  divorced  person  solemn- 
ized within  one  year  from  the  date  of  the 
entry  of  any  such  judgment  or  decree  of 
divorce  shall  be%ull  and  void."  Laws  1901, 
chap.  271,  amended  by  Laws  1905,  chap. 
456. 

In  Lanham  v.  Lanham,  136  Wis.  360,  17 
L.R.A.(N.S.)  804,  128  Am.  St.  Rep.  1085, 
117  N.  W.  787,  the  court  considered  the  ap- 
plication of  a  widow  to  have  support  out  of 
the  estate  of  her  alleged  deceased  husband. 
It  appeared  that  she  had  been  divorced  in 
Wisconsin  from  a  former  husband,  and  had 
within  a  month  remarried  in  Michigan, 
with  the  purpose  of  evading  the  Wisconsin 
law.  It  was  held  that  the  Michigan  mar- 
riage was  void,  and  in  reaching  this  con- 
clusion the  court  declared  the  statute  was 
not  a  penal  law,  and  that  the  law  was  a 
declaration  of  the  policy  of  the  state  to  re- 
gard such  marriages,  wherever  celebrated, 
as  invalid  in  Wisconsin.  Other  cases  to 
which  reference  may  be  made  are  Pennegar 
v.- State,  87  Tenn.  244,  2  L.R.A.  703,  10  Am. 
St.  Rep.  648,  10  S.  W.  305;  McLennan  v. 
McLennan,  31  Or.  480,  38  L.R.A.  863,  65 
Am.  St.  Rep.  835,  50  Pac.  802;  Stull's  Es- 1 
tate,  183  Pa.  625,  39  L.K.A.  539,  63  Am.  St. 
Rep.  776,  39  Atl.  16;  Smith  v.  Fife,  4  Wash. 
702,  17  L.R.A.  573,  30  Pac.  1059;  State  v. 
Shattuck,  69  Vt.  403,  40  L.R.A.  428,  60  Am. 
40  L,R,A.(N,S.) 


St.  Rep.  936,  38  Atl.  81.    Also  see  14  Cyc. 
729;   26  Cyc.  829. 

Steere  and  Bird,  JJ.,  concurred  with 
Ostrander,  J. 

McAlvay,  J.: 

I  cannot  concur  in  the  opinion  of  Mr. 
Justice  Ostrander,  which  discharges  peti- 
tioner from  custody  for  a  contempt  of  court 
committed  purposely  and  probably  under 
advice.  In  my  opinion  the  decree  prohibit- 
ed absolutely  the  marriage  of  petitioner 
within  a  period  of  two  years.  The  statute 
was  intended  by  the  legislature  declaratory 
of  the  policy  of  the  state  prohibiting  the 
marriage  of  a  divorced  party  anywhere. 
The  statute  in  declaring  a  party  who  mar- 
ries contrary  to  its  provisions  guilty  of 
bigamy  does  not  necessarily  require  a  con- 
struction that  such  act  will  deprive  the 
court  of  the  inherent  power  to  punish  as  for 
contempt  a  disobedience  of  its  decree. 

No  authorities  are  cited  that  go  to  this 
extent.  The  legislature  could  not  have  in- 
tended such  a  result,  and  no  rule  of  con- 
struction should  obtain  which  necessarily 
deprives  the  courts  of  powers  which  have 
always  been  recognized. 

In  my  opinion  this  statute  should  receive 
that  same  construction  given  by  the  su- 
preme court  of  Wisconsin  to  a  statute  of 
like  import. 

The  writ  should  be  denied. 

Brooke,  J.,  concurred  in  result  reached 
by  McAlvay,  J. 


NORTH   CAROLINA   StTPREMB 
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R.  R.  COTTON,  Appt., 

V. 

J.   M.   MOSELEY   et  aL 

(—  N.  C.  — ,  74  S.  E.  454.) 

Deed  —  Shelley's  Case  —  deed  to  man 
and  wife  —  remainder  to  heirs  of 
wife. 

A  conveyance  to  a  man  and  wife  for  life, 
remainder  to  the  heirs  of  the  wife,  vests 
the  fee  in  the  wife  subject  to  the  husband's 
life  estate. 

(April  3,  1912.) 

APPEAL  by   plaintiff  from   a  judgment 
of  the  Superior  Court  for  Pitt  County 
in  defendants'  favor  in  an  action  broiight  to 

Note.  —  See  note  to  the  Rule  in  Shelley's 
Case,  in  29  L.R.A.  (N.S.)  963,  and  especial- 
ly page  995,  as  to  joint  and  successive 
tates. 


1912. 
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determine  title  to  certain  real  estate.    Be- 
▼ersed. 

Statement  by  Walker,  J.: 

This  case  was  heard  below  upon  the  fol- 
lowing admitted  facts:  On  September  13, 
1871,  William  Gardner,  being  then  the  own- 
er in  fee  of  the  tract  of  land  in  controversy, 
containing  140  acres,  conveyed  the  same  by 
deed  "to  Henry  C.  Gardner  and  his  wife, 
Martha  Jane  Gardner,  during  their  natural 
lives,  afterwards  to  Martha  Jane's  heirs 
forever."  The  said  grantees  entered  into 
possession  of  the  land  on  that  day,  and  con- 
tinued in  the  possession  until  January  2, 
1886,  when  they  conveyed  the  land  in  fee 
by  their  deed  duly  executed  to  the  plain- 
tiff, R.  R.  Cotton,  and  he  contracted  to  sell 
and  convey  the  same  in  fee  by  deed,  good 
and  sufficient  for  the  purpose,  to  the  de- 
fendants J.  M.  Moseley  and  W.  B.  Wooten. 
Plaintiff  tendered  a  deed  to  them  for  the 
premises,  and  they  declined  to  accept  it  and 
pay  the  purchase  money,  because  the  title 
is  defective,  as  by  the  terms  of  the  deed  of 
William  Gardner  to  Henry  0.  and  his  wife, 
Martha  Jane,  they  acquired  only  a  life  es- 
tate, with  remainder  to  the  heirs  of  Martha 
Jane,  who,  it  is  alleged,  take  by  purchase, 
and  not  by  descent,  and  that  the  said  heirs 
now  claim  the  land  accordingly,  subject  to 
the  life  estate  of  Henry  C.  Gardner,  who  is 
now  living,  his  wife,  the  said  Martha  Jane, 
being  dead.  The  heirs  of  Martha  Jane 
Gardner  are  defendants  in  this  case.  The 
court  held,  and  so  adjudged,  that  the  deed 
of  William  Gardner  to  Martha  Jane  Gard- 
ner did  not  con. ey  the  fee,  but  only  a  life 
estate,  and  therefore  the  plaintiff's  "deed 
will  not  convey  a  fee-simple  estate  to  Mose- 
ley  and  Wooten.    Plaintiff  appealed. 


Messrs.  F.  G.  James  A  Son  and  Ay- 
cock  A  Winston,  for  appellant: 
The  wife  has  the  fee. 
1  Fearne,  Contingent  Remainders,  32-34; 

1  Co.  Inst.  378;  1  Preston,  Estates,  315; 
Modecia,  Law  Lectures,  690;  Pearson,  Law 
Lectures,  146;  25  Am.  &  Eng.  Enc.  Law, 
643,  644,  note  1;  Fuller  v.  Chamier,  L.  R. 

2  Eq.  682,  35  L.  J.  Ch.  N.  S.  772,  12  Jur. 
N.  S.  642,  14  Week.  Rep.  913;  Walker  v. 
Taylor,  144  N.  C.  176,  56  S.  E.  877;  Sessoms 
V,  Sessoms,  144  N.  C.  121,  66  S.  E.  687; 
Jones  V.  Ragsdale,  141  N.  C.  200,  63  S.  E. 
842;  Morrisett  v.  Stevens,  136  N.  C.  160, 
48  S.  E.  661;  Whitfield  v.  Garris,  131  N.  C. 
148,  42  S.  E.  668;  Starnes  v.  Hill,  112  N. 
C.  1,  22  L.R.A.  698,  16  S.  E.  1011;  2  Washb. 
Real  Prop.  648;  4  Kent,  Com.  266,  256; 
Hess  V.  Lakin,  7  Ohio  S.  &  C.  P.  Dec.  300; 
Merrill  v.  Rumsey,  1  Keble,  888;  Frogmor- 
ton  ex  dem.  Robinson  v.  Wharrey,  3  Wils. 
144;  Den  ex  dem.  Trickett  v.  Gillot,  2  T.  R. 
40  L.R,A.(N.S.)  49 


431,  1  Revised  Rep.  616 ;  Note  in  the  rule  in 
Shelley's  Case,  29  L.R.A.(N.S.)  1069; 
White  V.  Clark  County  Nat  Bank,  22  Ky.  L. 
Rep.  932,  59  S.  W.  606;  Quick  v.  Quick, 
21  N.  J.  Eq.  13;  Patterson  v.  Patterson, 
Dayt.  288,  3  Laning  Ohio  Cyc.  Dig.  6865; 
Kepler  v.  Reeves,  7  Ohio  Dec.  Reprint,  34; 
Badgley  v.  Hanford,  12  N.  i.  L.  J.  75. 

Messrs.  W.  A.  Finch  and  O.  O.  Pierce, 
for  appellees: 

Husband  and  wife,  in  law,  are  but  one 
person.  They  are  seised  of  joint  estates 
per  tout,  et  non  per  my. 

Den  ex  dem.  Motley  v.  Whitemore,  19 
N.  C.  (2  Dev.  &  B.  L.)  537;  Bruce  v.  Nich- 
olson, 109  N.  C.  202,  26  Am.  St.  Rep.  662, 
13  S.  E.  790;  2  Jarman,  Wills,  §  167;  Den 
ex  dem.  Needham  v.  Branson,  27  N.  C.  (5 
Ired.  L.)  426,  44  Am.  Dec.  45;  Co.  Litt. 
107;  1  Fearne,  Contingent  Remainders,  p. 
40. 

It  is  only  when  the  fee  is  limited  to  the 
joint  heirs  of  husband  and  wife  that  the 
rule  in  Shelley's  Case  will  apply. 

Shaw  V.  Robinson,  42  S.  C.  342,  20  S.  £. 
161;  1  Kerr,  Real  Prop,  g  501. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  question  in  the  case  is  whether  the 
limitation  of  the  estate  to  husband  and  wife 
for  their  natural  lives,  afterwards  to  the 
heirs  of  the  wife  forever,  is  sufficient  to  pass 
the  fee  under  the  rule  in  Shelley's  Case. 
The  principle  embodied  in  this  rule,  which, 
perhaps,  was  first  formally  and  authorita- 
tively announced  by  all  the  judges  during 
the  reign  of  Elizabeth,  in  the  case  from 
which  it  takes  its  name  (1  Coke,  88b),  was 
of  far  more  remote  origin,  and  for  many 
years  had  been  called  "an  ancient  dog^a 
of  the  conunon  law."  The  principal  and 
most  forceful  reasons  advanced  for  adopt- 
ing the  rule  were  to  prevent  the  abeyance 
or  suspension  of  the  inheritance,  and  to 
facilitate  the  alienation  of  land,  throwing 
it  into  the  track  of  commerce  one  generation 
sooner,  by  vesting  the  inheritance  in  the 
ancestor,  than  if  he  continued  tenant  for 
life  and  the  heir  was  declared  a  purchaser. 
"Therefore,"  said  Justice  Blackstone, 
"where  an  estate  was  limited  to  the  ances- 
tor for  life,  and  afterwards  (mediately  or 
immediately)  to  his  heirs,  who  are  uncer- 
tain till  the  time  of  his  death,  the  law 
considered  the  ancestor  as  the  first  and 
principal  object  of  the  donor's  bounty;  and 
therefore  permitted  him  (who,  as  it  is  said, 
Co.  Litt.  22,  beareth  in  his  body  all  his 
heirs,  and  who  had  the  only  visible  and 
notorious  freehold  in  the  land)  to  sell  it, 
devise  it,  where  the  custom  would  permit, 
or  charge  it  with  his  debts  and  encum- 
brances.   And  however  narrow  and  illiberal 
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the  original  establishment  of  this  rule,  or 
the  adhering  to  it  in  later  timeSi  may  have 
been  represented  in  argument,  I  own  my- 
self of  opinion  that  those  constructions  of 
law  which  tend  to  facilitate  the  sale  and 
circulation  of  property  in  a  free  and  com- 
mercial country,  and  which  make  it  more 
liable  to  the  debts  of  the  visible  owner,  who 
derives  a  greater  credit  from  that  owner- 
ship,— such  constructions,  I  say,  are  found- 
ed upon  principles  of  public  policy  alto- 
gether as  open  and  as  enlarged  as  those 
which  favor  the  accumulation  of  estates 
in  private  families  by  fettering  inherit- 
ances till  the  full  age  of  posterity  now  un- 
born, and  which  may  not  be  born  for  half 
•  a  century."  [Perrin  v.  Blake,  Hargrave's 
Law  Tracts,  600].  The  rule  has  also  been 
fiercely  assailed  by  some  and  mildly  criti- 
cized by  others,  as  being  at  war  with  our 
free  institutions  and  policy,  and  as  found- 
ed upon  subtle  and  artificial  reasons  and 
extremely  technical  considerations.  Wheth- 
er it  is  an  arbitrary  rule  which  Is  calcu- 
lated to  defeat  rather  than  to  execute  the 
intention  of  the  grantor  we  are  not  at  lib- 
erty to  inquire,  as  it  has  been  firmly  estab- 
lished in  our  jurisprudence  as  a  rule  of  law, 
which  we  must  enforce  whenever  applicable. 
The  question  before  us  is  as  to  the  legal 
efifect  of  the  deed  of  William  Gardner  to 
Henry  C.  and  his  wife,  Martha  Jane  Gard- 
ner. Did  it  convey  the  fee  to  Martha,  under 
the  rule  in  Shelley's  Case?  We  are  of  the 
opinion  that  it  did.  The  defendants  contend 
that  the  subsequent  limitation  must  be  to 
the  heirs  of  the  person  who  takes  the  par- 
ticular estate, — that  is,  in  this  case,  the 
second  limitation  should  have  been  to  the 
heirs  of  both  husband  and  wife,  as  they  were 
seised  of  the  entirety,  and  did  not  take  by 
moieties ;  but  such  is  not  the  true  operation 
of  the  rule. 

If  the  limitation  had  been  to  the  wife 
for  life,  remainder  to  the  heirs  of  the  hus- 
band and  wife,  the  freehold  being  in  the 
wife  alone,  the  limitation  over  would  be  a 
contingent  remainder,  and  their  heirs  would 
take  as  purchasers,  because  the  heirs  of  the 
husband  would  not  necessarily  be  the  heirs 
of  the  wife.  2  Washb.  Real  Prop.  6th 
ed.  p.  649;  Frogmorton  ex  dem.  Robin- 
son V.  Wharrey,  3  Wils.  126.  As  Fearne 
(page  38)  says:  "Every  person  may  so  far 
be  supposed  to  carry  his  own  heirs,  etc., 
in  himself  during  his  life,  as  that  a  lim- 
itation to  them  where  he  takes  a  preceding 
freehold  may  vest  in  himself;  yet  no  person 
can  be  supposed  to  include  in  himself  the 
heirs,  etc.,  of  himself  and  of  somebody 
else."  Coke  (p.  26a)  refers  to  this  passage 
from  Littleton:  "If  tenements  be  given  to 
a  man  and  to  his  wife,  and  to  the  heirs 
of  the  bodie  of  the  man,  iq  ^\$  ca^e  the 
40  L.R,A,(N.8.J 


husband  hath  an  estate  in  generall  taile,  and 
the  wife  but  an  estate  for  terme  of  life.  Al- 
so if  lands  be  given  to  the  husband  and  wife, 
and  to  the  he  ires  of  the  husband  which  he 
shall  beget  on  the  body  of  his  wife,  in  this 
case  the  husband  hath  an  estate  in  especiall 
taile,  and  the  wife  but  an  estate  for  life. 
And  if  the  gift  be  made  to  the  husband  and 
to  his  wife,  and  to  the  heires  of  the  body  of 
the  wife  by  the  husband  begotten,  there  the 
wife  hath  an  estate  in  especiall  taile,  and 
the  husband  but  for  terme  of  life.  But  if 
lands  be  given  to  the  husband  and  the  wife, 
and  to  the  heires  which  the  husband  shall 
beget  on  the  body  of  the  wife,  in  this  case 
both  of  them  have  an  estate  taile,  because 
this  word  (heires)  is  not  limited  to  the 
one  more  than  to  the  other."  Commenting 
upon  this  passage,  Coke  says:  "This  word 
(heires)  is  notnen  operativum.  To  which 
of  the  donees  it  is  limited,  it  createth  the 
estate  taile;  but  if  it  incline  no  more  to 
the  one  than  to  the  other,  then  both  doe 
take,  as  here  Littleton  putteth  the  case." 
In  pleading  seisin  of  such  an  estate  (when 
the  inheritance  inclines  to  the  wife),  "it 
shall  be  allied  that  they  were  seised  to- 
gether and  to  the  heirs  of  the  body  of  the 
wife  in  her  right;  and  not  that  they  were 
seised  of  the  freehold  or  fee  tail."  1  Co. 
Litt.  §  28,  and  note  1.  And  Fearne  (page 
39)  tells  us  that  "the  same  distinction  was 
particularly  relied  on"  in  Reps  v.  Bonham, 
Yelv.  131,  "where,  upon  a  foefi'ment  to  the 
use  of  R.  and  his  wife  for  their  lives,  re- 
mainder to  the  use  of  the  first,  second,  and 
third  son  of  the  body  of  the  wife,  and  after- 
wards to  the  heirs  of  the  body  of  the  wife 
by  9.  to  be  begotten,  it  was  held  that  the 
inheritance  was  only  in  the  wife,  because 
the  word  'heirs,'  which  made  the  inherit* 
ance,  was  annexed  only  to  the  body  of  the 
wife;  but  that,  if  it  had  been  to  the  heirs 
which  the  husband  shall  beget  on  the  body 
of  the  wife,  it  would  have  been  an  estate 
tail  in  them  both."  In  the  official  report  of 
this  case  it  is  stated  to  have  been  held  that 
R.  had  an  estate  for  life  and  his  wife  an 
estate  tail,  and  "thus  was  adjudged  by  all 
of  the  court,  without  any  scruple."  In  a 
note  to  that  case  it  is  said  that,  to  which- 
ever body  the  word  "heirs"  inclines  by  the 
limitation,  it  creates  a  descendible  estate 
in  such  person ;  but  if  it  be  not  more  partic- 
ularly limited  to  the  body  of  one  than  the 
other,  but  inclines  to  each  alike,  then  it 
creates  a  descendible  estate  in  each  of  them. 
3  Bacon,  Abr.  Bouviers*  ed.  p.  439.  It  is 
not  necessary  that  the  limitation  to  the 
heirs  should  be  enjoyed  immediately  upon 
the  death  of  the  first  taker.  Nor  will  it 
have  any  effect  to  exclude  the  rule  that  the 
remainder  cannot. by  possibility  vest  as  a 
remainder  in  the  lifetime  of  the  »nQestor« 
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as  where  the  limitation  was  to  A  and  B 
and  the  heirs  of  him  who  should  die  first. 
So,  if  the  remainder  be  limited  on  a  contin- 
gency which  does  not  happen  in  the  ances- 
tor's lifetime,  nevertheless  the  heirs  will 
take  by  descent.  The  mere  circumstance 
that  the  remainder  was  contingent  does  not 
prevent  the  operation  of  the  rule  the  mo- 
ment the  remainder  vests.  Thus  an  estate 
limited  to  A  for  life,  and  if  A  survives  B, 
then  to  his  heirs,  would  be  a  contingent  re- 
mainder in  A,  depending  upon  his  surviving 
*B.  If  he  does,  his  estate  becomes  at  once 
vested,  and  his  term  for  life  merges  in  the 
inheritance.  Starnes  v.  Hill,  112  N.  C.  1,  22 
L.ILA.  698,  16  S.  £.  1011. 

As  a  consequence  from  the  foregoing 
principles,  whoever  has  a  freehold  which,  by 
the  terms  of  the  limitation,  is  to  go  to  his 
heirs,  may  alien  the  estate,  subject  only  to 
such  limitations  as  may  have  been  created 
between  his  'freehold  and  the  inheritance 
limited  to  his  heirs.  Thus,  where  the  lim- 
itation is  to  A  for  life,  and  after  his  death 
to  B  for  life,  and  after  his  decease  to  the 
heirs  of  A,  A  practically  has  two  estates, — 
one  in  possession,  the  other  in  remainder; 
the  first  for  life,  the  other  in  fee,  divided 
by  the  estate  to  B.  'And  if  B  were  to  die  in 
the  life  of  A  the  latter's  estate  would 
merge,  and  he  would  at  once  become  the  un- 
limited tenant  in  fee  of  the  estate.  2 
Washb.  Real  Prop.  6th  ed.  p.  650.  There 
are  many  cases  in  the  books  where  it  has 
been  held  that  if  an  estate  is  limited  to 
several  persons  for  or  during  their  lives, 
with  remainder  to  the  heirs  of  one  of  them, 
that  one  will  take  a  fee,  subject^  of  course, 
to  the  life  estates  of  the  others.  See  ex- 
haustive note  on  the  rule  in  Shelley's  Case 
to  Price  v.  Grifiin,  and  other  cases,  in  29 
L.R.A.(N.S.)  935.  The  rule  is  said  to 
act  "upon  the  words  of  inheritance,  and 
does  not  affect  the  rules  for  determining 
the  quantity  of  estate  conveyed,  or  the 
number  and  connection  of  the  owners  of  the 
land."  The  very  question  presented  in  this 
case  has  been  decided  in  other  jurisdictions. 
In  Hess  v.  Lakin,  7  Ohio  S.  &  C.  P.  Dec.  300, 
where  the  grant  was  to  a  man  and  a  woman 
during  their  natural  lives,  then  to  the 
woman's  heirs  at  law,  it  was  held  that  the 
woman  took  a  fee  in  the  whole  tract  of  land, 
expectant  as  to  one  moiety^  or  subject  to 
that  life  estate;  and  the  court  said:  "It 
must  be  conceded  the  rule  only  applies  when 
the  subsequent  limitation  is  to  the  heirs  of 
him  to  whom  the  preceding  estate  was  giv- 
en, but  nowhere  has  it  been  affirmed  in  ex- 
press terms,  by  either  a  court  or  a  text- 
writer,  that  the  ancestor  must  take  the 
whole  of  the  preceding  estate,  or,  if  there  is 
more  than  one  preceding  estate,  he  must 
have  all  of  them.  There  is  just  w  much 
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reason  for  requiring  him  to  have  all  of  them 
when    several    antecede    the    remainder    as 
there  is  for  requiring  him  to  have  the  entire 
preceding   estate   when   only   one   precedes 
the  remainder."    The  rule  is  learnedly  dis- 
cussed in  that  case,  and  was  held  to  apply 
to  a  limitation  similar  to  the  one  in  the 
William  Gardner  deed.     The  two  cases  are 
strikingly  alike  in  their  facts,  for  in  Hess 
V.  Lakin  it  was  decided  that  the  wife  ac- 
quired a  fee  simple,  subject  to  her  husband's 
life  estate,  and^  having  purchased  that  es- 
tate,  she   held  the  entire   fee,   which  was 
therefore  conveyed  by  her  subsequent  deed. 
The  following  authorities  are  cited  in  sup- 
port of  the  decision:     1  Preston,  Estates, 
337-340;    Fearne,    Contingent   Remainders, 
36 ;  Fuller  v.  Chamier,  L.  R.  2  Eq.  682,  35  L. 
J.   Ch.  N.   S.   772,   12  Jur.  N.   S.   642,   14 
Week.  Rep.  913;  BuUard  v.  Goflfe,  20  Pick. 
262.    The  court  gives  the  following  extract 
from  Wooddeson  [Lectures,  vol.  2,  p.  207, 
note] :     "If  the  particular  estate  be  to  A 
and  B  jointly  for'  their  lives,  remainder  to 
the  heirs  of  the  body  of  B,  this  would  be 
an  estate  tail  in  B,  executed  sub  modo  [in 
B]  so  as  to  make  the  inheritance  not  grant- 
able,     .     .    .       [distinct  from  the  particu- 
lar estate  of  freehold]  by  way  of  remainder, 
but,  on  the  other  hand,  not  to  sever  the 
jointure,  or  entitle  the  wife  of  B  to  dower." 
Preston,    Estates,    338.     This    corresponds 
with  what  is  said  in  Fearne  on  Contingent 
Remainders  at  page  36.    The  same  was  de- 
cided in  Kepler  v.  Reeves,  7  Ohio  Dec.  Re- 
print, 34,   in  which  there  was  a  grant  to 
husband  and  wife  for  their  lives,  remainder 
to  the  heirs  of  the  wife.    Judge  Avery,  de- 
livering  the    opinion   of    the    court,    said: 
"Where  either  husband  or  wife  singly  has 
an  estate  for  life,  and  the  subsequent  limi- 
tation is  to  the  heirs  of  the  two,  it  is  widely 
different  from  where  the  life  estate  is  in 
the  two,   with   a  limitation   singly   to  the 
heirs  of  one.     No  person  can  be  supposed 
to  include  in  himself  the  heirs  of  himself 
and  some  other  person,  and  yet  may  so  far 
be  supposed  to  carry  his  own  heirs  in  him- 
self during  life  that  a  limitation  to  them,  . 
where  he  takes  a  preceding  freehold,  will 
vest  in  him.     That  the  preceding  freehold 
may  be  taken  jointly  by  himself  with  others 
seems,  according  to  the  authorities,  not  to 
make  a  difference.    It  is  laid  down  that  the 
subsequent  limitatioii  to  the  heirs  must  be 
confined  to  those  of  the  ancestor  who  takes 
a  particular  estate,  but  at  the  same  time 
that,  if  the  heirs  be  confined  to  those  of  the 
persons  taking  a  particular  estate,  it  mat- 
ters not  whether  the  estates  of  the  ances- 
tors be  several  (so  they  all  take)  or  joint, 
nor  whether  the  remd^inder  over  be  to  the 
heirs  of  all,  or  only  of  some  of  such  ances- 
tor,    Watkins,   Descents,   p.  162;    Fearne, 
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Contingent  Remainders,  36 ;  1  Preston,  Es- 
tates, 315-320;  2  Preston,  Estates,  442; 
Rogers  v.  Downs,  0  Mod.  202;  Wiscot's 
Case,  2  Coke,  61.  In  Fuller  v.  Chamier,  L. 
R.  2  Eq.  682,  35  L.  J.  Ch.  N.  S.  772,  12  Jur. 
K.  S.  642,  14  Week.  Rep.  913,  it  was  held 
that  [an  estate]  to  A,  B  and  C  In  equal 
shares  during  life,  and  after  decease  unto 
the  next  lawful  heir  of  A  forever,  was  a 
limitation  within  the  rule  of  Shelley's  Case, 
and  that  A  took  an  estate  in  fee  simple. 
In  Bullard  v.  Goffe,  20  Pick.  252,  upon  a 
conveyance  to  the  use  of  husband  and  wife 
for  their  lives,  and  the  life  of  the  survivor, 
and  after  their  decease  to  the  use  of  H  for 
life,  and  after  decease  of  H  to  the  use  of  the 
heirs  of  the  wife  forever,  it  was  held  that 
a  fee  simple  in  the  land  vested  in  the  wife, 
in  the  case  of  her  surviving  her  husband 
and  H.  This  last  case  furnishes  a  prece- 
dent precisely  in  point,  and  will  be  fol- 
lowed," So  in  Patterson  v.  Patterson,  Dayt. 
288  (cited  in  Laning,  Ohio  Cyc.  Dig.  5865), 
it  was  held  that  "where  title  to  lands  is 
derived  by  deed  limiting  it  to  a  person  and 
her  husband  during  their  lives,  and  to  the 
heirs  of  her  body  forever,  the  grantees  in 
the  deed  take  an  estate  tail  [for  their 
lives]  under  the  rule,  and  the  children  take 
by  descent,  and  not  by  purchase,  and  the 
husband  is  entitled  to  the  estate  by  curtesy, 
and  there  can  be  no  partition."  In  Grif- 
fiths v.  Evan,  6  Beav.  241,  11  L.  J.  Ch.  N. 
S.  219,  a  devise  of  a  freehold  estate  to  tes- 
tator's daughter  for  life  and  the  life  of 
her  husband,  and  after  their  deaths  to  the 
use  of  the  lawful  issue  of  the  body  of  the 
wife  forever,  the  testator  empowering  and 
authorizing  the  daughter,  for  want  of  such 
issue,  to  settle  and  dispose  of  the  estate 
as  she  should  think  fit  by  will,  was  held 
to  create  an  estate  tail  in  the  daughter, 
with  a  power  of  appointment.  Under  a 
deed  by  which  lands  were  conveyed  to  a 
man  and  his  wife  during  the  term  of  their 
natural  lives,  and  to  the  heirs  of  the  wife 
and  her  assigns  forever,  to  have  and  to 
hold  unto  the  said  husband  and  wife  dur- 
ing the  term  of  their  natural  lives,  and  to 
the  heirs  of  the  wife  and  their  assigns  for- 
ever, it  was  held  that  the  wife  took  a  fee 
simple.  Badgley  v.  Hanford,  12  N.  J.  L.  J. 
75.  The  court  said  (by  Van  Syckel,  J.) 
that  where  the  particular  estate  is  granted 
to  two,  with  a  limitation  to  the  heirs  or 
heirs  of  the  body  of  one  of  them,  the  in- 
heritance is  executed  in  the  person  to  whose 
heirs  it  is  limited.  And  it  was  further 
said:  "This  case,  I  think,  is  not  excluded 
from  the  rule  in  Shelley's  Case  by  the  fact 
that  the  husband  was  entitled  to  the  use 
of  the  property  during  the  joint  lives  of 
himself  and  wife.  Washburn  v.  Burns,  34 
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N.  J.  L.  18;  Bolles  v.  State  Trust  Co.  27 
N.  J.  Eq.  308.  That  is  an  incident  of  th« 
marriage  relation  necessarily  flowing  from 
the  unity  of  husband  and  wife.  Each  was 
in  law,  however,  seised  of  the  entirety, 
and  all  the  conditiona  were  fulfilled  which 
are  necessary  to  bring  it  within  the  rule 
in  Shelley's  Case.  The  particular  estate  and 
the  remainder  in  her  were  created  by  the 
conveyance  from  Simpson." 

It  is  the  form  of  the  second  limitation 
which  determines  the  application  of  tliQ 
rule,  and  it  is  so  held  in  Crockett  v.  Robin- 
son, 46  N.  H.  461.  Under  the  rule  in  Shel- 
ley's Case,  the  court  said:  "It  is  not  ma- 
terial to  inquire  what  the  intention  of  the 
testator  was  as  to  the  quantity  of  estate 
that  should  vest  in  the  first  taker.  If  the 
limitation  were  to  A  for  life,  remainder  to 
his  heirs  in  fee  simple,  without  other  quali- 
fying words,  the  actual  intention  would 
undoubtedly  be  that  A  should  take  an  estate 
for  life  only  and  have  no  power  to  dispose 
of  the  remainder  in  fee,  and  negative  words 
saying  that  A  should  take  for  life  only 
would  add  nothing  to  the  eleamess  of  the 
first  words.  The  material  inquiry  is,  What 
was  taken  under  the  second  devise?  If 
those  who  take  under  the  second  devise  take 
the  same  estate  that  they  would  take  as  his 
heirs  or  as  heirs  of  his  body,  the  rule  ap- 
plies. However  clear  the  intention  may  be 
to  create  an  estate  in  A  for  life,  remainder 
to  his  heirs,  so  that  the  estate  shall  go  to 
those  persons  who  are  the  heirs  of  A,  and 
descend  to  his  heritable  blood  in  line  of 
descent,  the  policy  of  the  law,  which  estab- 
lished the  rule  in  Shelley's  Case,  did  not 
allow  such  a  limitation!  By  that  rule  no 
person  was  permitted  to  raise  in  another 
an  estate  of  inheritance,  and  at  the  same 
time  make  the  heirs  of  that  person  pur- 
chasers. 6  Cruise,  Real  Prop.  325,  326, 
328;  Fearne,  Contingent  Remainders,  196; 
Hargrave's  Law  Tracts,  551;  Kent,  Com. 
208,  214;  Denn  ex  dem.  Webb  v.  Puckley, 
5  T.  R.  299,  303 ;  Richardson  v.  Wheatland, 
7  Met.  172."  This  passage  was  cited  with 
approval  in  Nichols  v.  Gladden,  117  N.  C. 
at  page  602,  23  S.  E.  459,  in  which  the 
court  said  that  "the  material  inquiry  is, 
What  is  taken  under  the  second  devise  f" 

As  H.  C.  Gardner  survived  his  wife,  the 
limitation  is  the  same,  in  legal  effect,  as  if 
it  had  been  to  his  wife  for  life,  then  to 
him  for  life,  and  ultimately  to  the  heirs  of 
his  wife.  She  acquired  a  fee  simple,  sub- 
ject to  his  life  estate,  and,  as  he  joined 
with  her  in  the  deed  to  R.  R.  Cotton,  the 
entire  estate  in  fee  passed  to  the  latter. 
Wooddeson  Lectures,  205.  The  judgment 
of  the  court  was  therefore  erroneous. 
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V. 

NORTHERN    PACIFIC   RAILWAY    COM- 

PANY. 

(68  Wash.  527»  123  Pac.  1011.) 

Carrier  —  delivery  of  contents  of  car 
^  entry  for  removal. 

1.  A  delivery  of  the  contents  of  a  car  by 
the  carrier  to  the  consignee  is  effected  by 
placing  the  car  on  the  delivery  track,  and 
its  entry  by  the  consignee  for  the  purpose 
of  removing  the  contents  after  the  sur- 
render of  the  bill  of  lading,  although  the 
property  has  not  in  fact  been  taken  from 
the  car. 


Proximate  cause  —  loss  of  shipment  — 
negligence  of  carrier  ^  waiver. 

2.  The  transportation  by  a  carrier  of  a 
car  loaded  with  spirits,  with  one  package 
broken  and  leaking,  and  the  tender  of  it 
to  the  consignee  in  that  condition,  is  not 
the  proximate  cause  of  loss  of  the  spirite  by 
fire  after  they  had  been  delivered  to  the 
consignee,  but  before  they  were  removed 
from  the  car,  if  the  consignee  was  notified 
of  the  facte,  and  accepted  the  delivery  with 
the  package  in  bad  condition,  since  the  neg- 
ligence of  the  carrier  was  waived. 

Carrier  — *  burning  of  shipment  —  lia- 
bility. 

3.  A  consignee  of  proof  spirits  which  ac- 
cepte  a  delivery  with  a  container  leaking, 
and  in  removing  the  spirite  from  the  car 
exposes  them  to  risk  of  fire,  cannot  hold 
the  carrier  liable  for  the  loss  due  to  a 
consequent  conflagration. 


Note,  —  Carriers:  when  goods  deemed 
delivei'ed  to  the  consignee  before  re- 
moval  from  car. 

It  is  not  the  purpose  of  this  note  to  con- 
sider the  question  as  to  when  the  transpor- 
tetion  of  freight  is  complete,  so  that  the 
carrier's  liability  as  such  terminates,  and 
its  liability  as  warehouseman  begins;  but 
the  scope  of  the  note  is  limited  to  the  ques- 
tion as  te  when  delivery  of  a  shipment  of 
goods  to  the  consignee  is  complete,  so  as 
to  relieve  the  carrier  from  all  further  re- 
sponsibility, either  as  carrier  or  as  ware- 
houseman, although  the  goods  in  fact  re- 
main in  the  car  in  which  they  have  been 
transported. 

Generally,  as  to  when  the  liability  of  a 
railway  carrier  of  goods  ceases  to  be  that 
of  a  carrier,  see  note  to  East  Tennessee,  V. 
&  G.  R.  Co.  V.  Kelly,  17  L.R.A.  691 ;  and  as 
to  what  is  a  reasonable  time  for  the  remov- 
al of  goods  by  the  consignee,  after  which  the 
liability  of  the  carrier  as  such  terminates, 
see  notes  to  United  Fruit  Co.  v.  New  York 
&  B.  Transp.  Line,  8  L.R.A.(N.S.)  240; 
North  Yakima  Brewing  &  Malting  Co.  v. 
Northern  P.  R.  Co.  16  L.R.A.(N.S.)  935; 
and  Lewis  v.  Louisville  k  N.  R.  Co.  25 
L.R.A.(N.S.)   938. 

As  to  what  constitutes  delivery  of  freight 
to  a  carrier,  see  note  to  Kansas  Citv,  M.  k 
O.  R.  Co.  V.  Cox,  32  L.R.A.(N.S.)  313. 

And  upon  the  question  whether  the  per- 
mitting, by  a  common  carrier,  of  the  in- 
spection of  property,  amounts  to  a  delivery 
thereof,  see  Dudley  v.  Chicago,  M.  &  St.  P. 
R.  Co.  and  note  thereto  in  3  L.R.A.(N.S.) 
1135. 

Delivery  of  a  carload  shipment  of  goods 
to  the  consignee  is  complete  when  the  car- 
rier has  placed  the  car  containing  the  goods 
upon  a  house  track  for  unloading  by  the 
consignee,  and  an  agent  of  the  latter,  after 
verifying  the  goods  in  the  car,  has  signed 
and  delivered  to  the  carrier  a  receipt  in 
full  therefor,  preliminarv  to  unloading 
(Kenny  Co.  v.  Atlanta  &  W.  P.  R.  Co.  122 
Ga.  365,  50  S.  E.  132) ;  or  the  agent  of  the 
consignee  has  been  notified  of  the  placing 
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of  the  car,  has  surrendered  the  bill  of  lad- 
ing to  the  carrier,  and  a  reasonable  time 
has  elapsed  in  which  to  have  removed  all  of 
the  goods.  ( Arkadelphia  Mill.  Co.  v.  Smoker 
Merchandise  Co.  100  Ark.  37,  139  S.  W. 
680). 

So,  where  the  car  containing  a  shipment 
of  goods  has  been  delivered  on  a  spur  track 
next  to  the  consignee's  warehouse,  and  he 
has  accepted  the  goods  and  sold  and  re- 
moved some  of  them,  and  has  put  his  own 
lock  on  the  car,  there  is  a  complete  delivery 
of  the  shipment  by  the  carrier  to  the  con- 
signee, although  the  most  of  it  still  re- 
mains in  the  car  for  the  convenience  of  the 
consignee.  Vaughn  v.  New  York,  N.  H.  & 
H.  R.  Co.  27  R.  I.  235,  61  Atl.  695. 

And  delivery  of  a  shipment  of  goods  to 
the  consignee  is  complete,  although  the 
goods  are  still  in  the  car,  where  the  carrier, 
at  the  request  and  direction  of  the  con- 
signee, has  placed  the  car  on  a  delivery 
switch  built  solely  for  him,  under  an  ar- 
rangement that  cars  so  placed  should  not  be 
guarded  by  the  carrier,  but  that  the  con- 
signee had  the  right  even  to  break  any  seals 
placed  on  the  doors  of  the  cars  and' to  re- 
move goods  without  any  superintendence  by 
the  carrier,  and  the  consignee  has  surren- 
dered to  the  carrier  the  bill  of  lading  for 
the  goods  in  the  car  in  question,  and  has  be- 
gun to  remove  them.  Whitney  Mfg.  Co.  v. 
Richmond  &  D.  R.  Co.  38  S.  C.  365,  37  Am. 
St.  Rep.  767,  17  S.  E.  147. 

Where,  under  a  contract  between  the  les- 
sees of  a  grain  elevator  and  a  railroad  com- 
pany, the  latter,  for  a  certain  considera- 
tion, switches  cars  from  the  termini  of  all 
railroads  in  the  city  with  which  it  has  track 
connections  to  the  elevator,  ite  delivery  of 
tfae  contente  of  such  cars  to  the  consignees 
is  complete  when  it  has  placed  the  cars  in 
such  places  as  may  have  been  designated  by 
the  persons  in  charge  of  the  elevator,  wheth- 
er in  the  elevator  building  for  unloading  or 
on  adjacent  spur  tracks,  where  they  are  in 
the  care  of  a  watchman  employed  by  the 
consignees  to  see  to  the  safety  of  the  grain 
until  it  can  be  unloaded, — although  the  car- 
rier is  under  the  further  duty  of  placing 
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Principal  and  a^ent  —  transfer  com- 
pany —  agent  of  consignee. 

4.  A  carting  company  which  undertakes 
to  remove  a  consignment  of  freight  from 
the  railroad  station  to  the  store  of  the  con- 
signee, although  an  independent  contractor 
with  respect  to  strangers,  is  the  agent  of 
the  consignee  for  the  purpose  of  receiving 
notice  of  the  condition  of  the  consignment, 
and  the  consignee  is  therefore  bound  by  no- 
tice  given  him. 

(May  24,  1912.) 

CROSS  APPEALS  from  a  judgment  of 
the  Superior  Court  for  King  County 
in  plainti£f's  favor  in  an  action  brought  to 
recover  the  value  of  a  carload  of  spirits 
which  were  destroyed  by  fire;  plaintiff 
appealing  from  the  refusal  of  the  court  to 
render  judgment  in  its  favor  for  the  full 
value  of  the  property  destroyed;  and  de- 
fendant appealing  from  the  judgment  hold- 
ing it  liable  for  the  destruction  of  the 
property.     Reversed. 

llie  facts  are  stated  in  the  opinion. 

Messrs.  Preston  &  Thorgrimson,  for 
plaintiff: 

If  the  act  of  an  intervening  third  party 
could,  or  in  the  exercise  of  ordinary  pru- 
dence should,  have  been  foreseen,  the  orig- 
inal act  still  remains  the  proximate  cause 
of  the  injury. 


Olson  r.  Gill  Home  Invest.  Co.  58  Wash. 
161,  27  L.R.A.(N.S.)  884,  108  Pac.  140; 
Eskildsen  v.  Seattle,  20  Wash.  583,  70  Pac. 
64;  Hyatt  v.  Murray,  101  Minn.  607,  112 
N.  W.  881;  Foster  v.  Chicago,  R,  I.  &  P. 
R.  Co.  127  Iowa,  84,  102  N.  W.  422,  4  Ann. 
Cas.  160;  Oulighan  v.  Butler,  189  Blass. 
287,  76  N.  E.  728;  McDowell  v.  Preston, 
104  Minn.  263,  18  L.R.A.(N.S.)  190,  116 
N.  W.  470;  Lane  v.  Atlantic  Works,  111 
Mass.  136;  Jacobson  v.  Merrill  k  R.  Mill 
Co.  107  Minn.  74,  22  L.R.A.(N.S.)  309,  119 
N.  W.  610;  Williams  v.  Ballard  Lumber 
Co.  41  Wash.  347,  83  Pac.  323 ;  Lucesco  Oil 
Co.  T.  Pennsylvania  R.  Co.  2  Pittsb.  477-, 
Memphis  Consol.  Gas  ft  Electric  Co.  v. 
Creighton,  106  C.  C.  A.  98,  183  Fed.  652. 

The  recovery  should  have  been  for  the 
full  value  of  the  shipment,  inasmuch  as 
it  was  alleged  and  proved  that  the  loss  was 
occasioned  by  a  specific  act  of  negligence 
on  the  part  of  the  carrier. 

Everett  v.  Norfolk  k  S.  R.  Co.  138  N.  C. 
68,  1  L.R.A.(N.S.)  986,  60  S.  E.  667; 
Stringfield  v.  Southern  R.  Co.  162  N.  C. 
125,  67  S.  E.  333;  Savannah,  F.  &  W.  R. 
Co.  V.  Sloat,  93  Ga.  803,  20  S.  E.  219; 
Georgia  R.  k  Bkg.  Co.  v.  Keener,  93  Ga. 
808,  44  Am.  St.  Rep.  197,  21  &  £.  287; 
Moulton  V.  St  Paul,  M.  k  M.  R.  Co.  31 
Minn.  86,  47  Am.  Rep.  781,  16  N.  W.  497; 


cars  inside  of  the  elevator  to  be  unloaded 
when  directed  by  the  persons  in  charge  of 
the  elevator,  and  of  removing  empty  cars 
from  the  elevator  premises  and  returning 
them  to  the  several  railroad  termini  from 
which  they  were  received.  Paddock  v.  Tole- 
do &  O.  C.  R.  Co.  11  Ohio  C.  D.  7fi9,  21 
Ohio  C.  C.  626. 

And  complete  delivery  of  a  carload  of 
goods  to  a  vendee  of  the  consignee,  to  whom 
the  consignee  has  ordered  the  goods  deliv- 
ered by  the  carrier  witliout  presentation  of 
the  bill  of  lading,  is  effectea  by  the  carri- 
'er's  placing  the  car,  at  the  request  of  the 
vendee,  on  a  certain  side  track  designated 
by  him  as  the  most  convenient  place  for 
unloading,  and  by  notifying  the  vendee  that 
it  has  thus  placed  the  car.  Anchor  Mill  Co. 
▼.  Burlington,  C.  R.  &  N.  R.  Co.  102  Iowa, 
262,  71  N.  W.  256. 

But  the  mere  placing  of  a  car  of  goods 
by  the  carrier  on  a  certain  side  track  at  the 
station  of  its  destination,  without  any  no- 
tice whatever  to  the  consignee  tnat  it  has 
been  so  placed,  cannot,  in  the  absence  of  a 
course  of  dealing  or  an  express  agreement 
dispensing  with  such  notice,  be  treated  by 
the  carrier  as  a  complete  delivery  of  the 
goods,  although  the  consignee  has  been  in 
the  habit  of  receiving  freight  shipped  by 
this  carrier  on  this  particular  side  track,  or 
has  instructed  the  carrier  so  to  deliver  all 
goods  shipped  to  him.  Pindell  v.  St.  Louis 
k  H.  R.  Co.  34  Mo.  App.  675. 

Where,  however,  goods  are  shipped  to  a 
point  on  the  carrier's  line  where  there  is  no 
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agent,  depot,  or  warehouse,  and  this  is  dis- 
tinctly understood  by  the  consignee  at  the 
time  of  the  shipment,  and  is  not  unrea- 
sonable in  view  of  the  condition  of  the  car- 
rier's business,  a  complete  delivery  of  the 
goods  is  effected  by  the  carrier's  safely  de- 
livering the  car  containing  them  on  the  side 
track  at  its  destination  (South  k  North 
Ala.  R.  Co.  V.  Wood,  66  Ala.  167,  41  Am. 
Rep.  749)  ;  especially  where  the  consignee 
also  assumes  control  of  the  car  and  its  con- 
tents, by  proceeding  to  unload  a  part  of  the 
goods,  and  by  locking  the  car  with  a  lock 
of  his  own,  upon  leaving  it  for  the  night 
partly  unloaded  (Southern  R,  Co.  v.  Bar- 
clay, 1  Ala.  App.  348,  66  So.  26). 

And  actual  delivery  of  a  carload  of  lum- 
ber consigned  to  a  station  to  which  the  car- 
rier has  no  agent  is  shown  by  evidence  that 
the  car  was  placed  on  the  side  track  at  the 
station  of  its  destination  in  the  presence  of 
the  agent  of  the  consignee,  and  that  he  or 
some  of  his  employees  jumped  on  the  car, 
and,  pulling  out  a  piece  of  lumber,  said, 
"This  is  the  lumber  we  have  been  waiting 
for.'*  Armistead  Lumber  Co.  v.  Louisville, 
N.  O.  k  T.  R.  Co.  —  Miss.  —,11  So.  472. 

In  Weyl  v.  Southern  P.  Co.  156  111.  App. 
493,  it  was  held  that  delivery  of  a  carload 
of  goods  to  the  consignee  was  complete, 
where  the  carrier,  in  compliance  with  the 
instructions  and  request  of  the  consignee's 
receiving  clerk,  given  at  the  time  that  he 
was  notified  of  tlie  arrival  of  the  goods,  had 
placed  the  car  on  a  switch  track  in  the  rear 
of  the  consignee's  place  of  business,  upon 
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Baughman  r.  Louisville,  E.  ft  St.  L.  R.  Co. 
94  Ky.  150,  21  S.  W.  757;  Ficklin  v.  Wa- 
bash R.  Co.  117  Mo.  App.  211,  93  S.  W. 
861;  Hanson  v.  Great  Northern  R.  Co.  18 
N.  D.  324,  138  Am.  St.  Rep.  768,  121  N. 
W.  78;  Pittoburgh,  C.  C.  &  St.  L.  R,  Co. 
V.  Sheppard,  56  Ohio  St.  68,  60  Am  St. 
Rep.  732,  46  N.  £.  61;  Pennsylvania  Co. 
V.  Kennard  Glass  &  Paint  Co.  59  Neb.  435, 
81  N.  W.  372;  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  V.  Simpson,  30  Kan.  645,  46  Am. 
Rep.  104,  2  Pac.  821;  Southern  P.  R.  Co. 
V.  Maddox,  75  Tex.  300,  12  S.  W.  815; 
Black  V.  Goodrich  Transp.  Co.  55  Wis.  319, 
42  Am.  Rep.  713,  13  N.  W.  244;  United 
States  Exp.  Co.  v.  Backman,  28  Ohio  St. 
144;  Southern  Exp.  Co.  v.  Owens,  146  Ala. 
412,  8  L.R.A.(N.S.)  369,  119  Am.  St.  Rep. 
41,  41  So.  762,  9  Ann.  Cas.  1143;  JollifTe 
V.  Northern  P.  R.  Co.  62  Wash.  433,  100 
Pac.  977 ;  Bartlett  v.  Oregon  R.  ft  Nav.  Co. 
57  Wash.  16,  135  Am.  St.  Rep.  959,  106 
Pac.  487. 
Mr.  C.  H.  Winders  for  defendant. 

Fallerton,  J.,  delivered  the  opinion  ot 
the  court: 

The  plaintiff,  Rothchild  Brothers,  a  cor- 
poration, brought  this  action  against  the 
defendant,  the  Northern  Pacific  Railway 
Company,  to   recover  the  value  of  a  car- ' 


load  of  high  proof  spirits  which  were 
shipped  by  distillers  at  Peoria,  Illinois,  to 
the  plaintiff  at  Portland,  Oregon,  and  de- 
stroyed at  the  last-named  place  by  fire  on 
June  27,  1907.  Judgment  went  for  the 
plaintiff  in  the  court  below  for  the  value 
of  the  spirits  at  the  rate  of  $.50  per  proof 
gallon,  being  the  value  to  which  they  were 
released,  as  the  court  found,  in  the  con- 
tract of  shipment.  In  its  complaint  the 
plaintiff  claimed  the  full  market  value  of 
the  spirits,  namely  $1.28  per  proof  gallon, 
plus  the  cost  of  transportation  from  the 
distillery  to  the  place  of  delivery.  Both 
parties  appeal  from  the  judgment  entered: 
the  plaintiff  from  the  refusal  of  the  court 
to  render  a  judgment  in  its  favor  for  the 
full  value  of  the  property  destroyed,  and 
the  defendant  from  the  general  judgment 
holding  it  liable  for  the  destruction  of  the 
property. 

The  .  facts  material  to  be  considered  in 
determining  the  controversy  are  in  the 
main  undisputed.  The  spirits  were  billed 
by  the  distillery  company  to  Portland,  Ore* 
gon,  and  routed  over  the  Chicago,  Rock  Is- 
land, ft  t^acific  Railway  Company.  They 
were  carried  by  the  last-named  company 
to  Minneapolis,  Minnesota,  in  one  of  its 
own  cars.  As  the  company  did  not  allow 
its   cars  to   be   sent  west  of   Minneapolis 


which  the  consignee  customarily  received 
freight  consigned  to  him  by  rail,  although 
the  car  was  thus  placed  at  an  hour  after 
he  had  closed  his  place  of  business  for  the 
day,  on  Saturday,  and  the  goods  were  de- 
stroyed by  fire  on  the  following  day,  before 
consignee  had  notice  of  the  delivery  or  an 
opportunity  to  unload  the  goods  within  busi- 
ness hours. 

But  in  Missouri  P.  R.  Co.  v.  Wichita 
Wholesale  Grocery  Co.  55  Kan.  525,  40 
Pac.  899,  it  was  held  that  a  carload  of  goods 
was  not  delivered  to  the  consignee,  so  as  to 
relieve  the  carrier  from  liability  as  such  for 
the  loss  thereof  by  fire,  although  the  carrier 
had  placed  the  car  upon  a  spur  track  at  the 
rear  of  consignee's  warehouse,  at  the  exact 
place  where  the  consignee  was  accustomed 
to  receive  and  unload  its  freight,  where  the 
car  was  so  placed  on  Sunday  afternoon,  and 
it  was  consumed  by  fire  before  business 
hours  on  Monday  morning.  In  this  case, 
the  court  said:  "It  [the  carrier]  cannot 
make  a  constructive  delivery  except  at  a 
time  when  the  plaintiff  might  reasonably 
be  required  to  receive  it,  and  that  could 
only  be  during  business  hours  of  a  business 
day,  where  there  was  no  custom  or  agree- 
ment to  receive  at  any  other  time." 

And  a  shipment  of  goods  is  not  delivered 
by  the  carrier  to  the  consignee,  although  the 
car  containing  the  goods  is  placed  on  a  cer- 
tain side  track  at  the  request  of  the  con- 
signee, if  it  is  so  placed  at  or  after  sundown 
on  Saturday,  and  the  consignee  refuses  to 
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receive  the  goods  then,  on  the  ground  that 
it  is  too  late  as  it  would  take  three  or  four 
hours  to  remove  them  from  the  car,  and  the 
agent  of  the  carrier  retains  the  key  of  the 
car  and  the  manifest.  Eagle  v.  White,  6 
Whart.  505,  37  Am.  Dec.  434. 

There  is  no  delivery  of  a  carload  of  goods 
by  the  carrier,  where  it  merely  places  the 
car  containing  them  on  the  unloading  track, 
where  such  cars  are  usually  placed,  and  no- 
tifies the  person  for  whom  the  goods  are 
intended,  who,  without  the  knowledge  or 
consent  of  the  carrier,  and  without  authori- 
ty from  the  consignee,  breaks  the  seal  of  the 
car,  inspects  the  goods,  and  refuses  to  ac- 
cept them,  or  to  pay  the  draft  attached  to 
the  bill  of  lading  tiiewjfor.  Yuille-Miller  Co. 
V.  Chicago,  I.  ft  L.  R.  Co.  164  Mich.  58,  128 
N.  W.  1099. 

Nor  is  there  a  delivery  of  a  carload  of 
apples  by  the  carrier,  to  one  whom  the  way- 
bill and  the  bill  of  lading  contain  a  mem- 
orandum to  notify  and  to  alloiw  to  inspect, 
where  the  carrier  merely  places  the  car  up- 
on a  switch  track  alongside  of  such  person's 
warehouse,  and  he,  without  the  knowledge 
or  consent  of  the  carrier,  while  its  agent  is 
keeping  the  car  open  for  ventilation,  takes 
four  barrels  of  apples  from  the  car  and 
delivers  them  to  a  customer  on  an  order 
previously  taken,  *  but  subsequently  takes 
them  back  and  replaces  them  in  the  car. 
Schopp  Fruit  Co.  v.  Missouri  P.  R.  Co.  115 
Mo.  App.  352,  91  S.  W.  402. 

A.  C.  W. 
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it  became  necessary '  to  transfer  the  spirits 
of  another  railway  whose  cars  did  run 
west  of  that  point,  and  the  car  was  turned 
over  to  the  Minnesota  Transfer  Ompany 
to  make  the  transfer.  This  company  trans- 
ferred the  property  to  a  car  of  the  defend- 
ant. While  doing  so,  it  discovered  that 
one  of  the  barrels  in  which  the  spirits 
were  contained  was  in  bad  order;  that  a 
stave  had  broken,  leaving  an  opening  in 
the  barrel  out  of  which  something  more 
than  one  half  of  the  original  contents  of 
the  barrel  had  escaped.  The  barrel  was 
loaded  into  the  car  in  its  broken  condi- 
tion, the  car  delivered  to  the  defendant 
company  and  transported  by  it  to  its  des- 
tination at  Portland,  Oregon.  The  car 
reached  Portland  some  time  in  the  day  of 
June  24,  1907.  On  that  day  or  the  next 
it  was  entered  and  inspected  by  an  agent 
of  the  defendant,  who  discovered,  if  the 
company  did  not  then  already  know,  the 
broken  condition  of  the  barrel.  After 
looking  over  the  contents  of  the  car  and 
noting  the  condition  in  which  the  spirits 
had  arrived,  he  caused  the  car  to  be  re- 
sealed  without  taking  any  steps  to  recoop- 
er  the  broken  barrel  or  otherwise  make 
more  secure  its  contents. 

The  plaintiff  had  employed  the  Holman 
Transfer  Company  to  receive  the  spiirits 
from  the  railway  company  and  haul  them 
to  its  warehouse,  and  had  delivered  to  the 
transfer  company  the  bill  of  lading  rep- 
resenting the  property.  As  was  his  cus- 
tom, a  representative  of  the  transfer  com- 
pany called  at  the  railroad  yard  on  the 
morning  of  the  25th  of  June  to  ascertain 
what  freight  had  arrived,  and  was  told  of 
the  arrival  of  the  carload  of  spirits,  and 
told  further  that  the  car  would  be  spotted 
on  the  team  or  delivery  tracks  ready  for 
unloading  by  the  next  morning.  The  agent 
of  the  transfer  company  then  produced  and 
delivered  up  the  original  bill  of  lading  rep- 
resenting the  shipment,  which  his  company 
had  received  from  the  plaintiff.  On  the 
next  morning,  June  26th,  the  representa- 
tive of  the  transfer  company  again  ap- 
peared and  was  told  that  the  car  had  been 
spotted  the  night  before  and  was  ready  to 
be  unloaded.  He  then  stated  that  he 
would  send  his  teams  for  the  spirits  on 
the  next  morning.  Either  on  this  morning 
or  the,  day  before  he  was  told  of  the  brok- 
en condition  of  the  barrel  and  of  the  fact 
that  some  of  its  contents  had  escaped.  On 
the  morning  of  June  27th,  the  transfer 
company  sent  teams  in  charge  of  three  of 
its  men  to  receive  the  contents  of  the  car 
and  haul  them  to  the  plaintifTs  warehouse; 
it  also  informed  the  man  put  in  charge  of 
the  work  of  the  broken  condition  of  the 
barrel.  The  men  with  the  teams  reached 
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the  car  at  about  the  hour  of  7  o'clock  in 
the  morning.  The  seal  on  the  door  was  im- 
mediately broken,  and  one  of  the  men  en- 
tered the  car,  and  another  got  as  far  as 
the  door,  when  the  spirits  in  the  broken 
barrel  burst  into  flame.  The  flame  soon 
communicated  itself  to  the  other  barrels, 
and  the  entire  car  load  was  consumed. 

The  trial  judge,  among  other  findings  of 
fact,  made  the  following:  "That  within  a 
proper  and  reasonable  time  after  the  ar- 
rival of  the  car  at  Portland,  Oregon,  the 
defendant  gave  notice  of  its  arrival  to  the 
transfer  company  at  Portland,  which  trans- 
fer company  was  employed  as  an  inde- 
pendent contractor  by  the  plaintiff  to  haul 
all  goods  shipped  by  rail  to  the  plaintiff 
at  Portland,  Oregon,  from  the  railroad 
tracks  to  plaintiff's  place  of  business  in 
Portland,  Oregon.  ITiereafter,  within  a 
proper  and  reasonable  time,  said  Portland 
transfer  company  sent  its  men  and  teams 
to  the  railroad  yards  for  the  purpose  of 
loading  onto  their  wagons  and  hauling  to 
plaintiff's  place  of  business  the  contents  of 
said  car.  Those  men  entered  the  car  for 
that  purpose,  and  almost  immediately  fol- 
lowing such  entry  the  contents  of  the  car 
burst  into  flames  and  were  entirely  de- 
stroyed by  fire.  Such  spirits  were  well 
known  to  be  and  were  in  fact  highly  in- 
flammable. The  court  is  unable  to  deter- 
mine what  was  the  immediate  cause  for 
the  spirits  breaking  into  flame.  The  con- 
tents of  the  car  and  the  inside  of  the  car 
were  in  fact  then  in  a  highly  inflammable 
condition  owing  to  the  broken  condition 
of  said  barrel  of  spirits,  both  from  fumes 
and  from  spilled  contents  of  the  broken 
barrel.  The  proximate  cause  of  the  hap- 
pening was  the  negligence  of  the  defend- 
ant in  transporting  over  its  line  and  bring- 
ing to  Portland  the  car  in  its  then  dan- 
gerous condition.  The  testimony  in  the 
case  upon  the  subject  of  the  inunediate 
cause  of  the  fire  the  court  finds  is  not 
credible." 

A  large  space  in  the  briefs  of  counsel 
has  been  given  up  to  a  discussion  of  the 
liability  of  the  defendant  for  the  failure 
of  the  Minnesota  Transfer  Company  to 
recooper  the  broken  barrel  of  spirits  pri- 
or to  sending  it  forward  on  the  defendant's 
line,  it  being  conceded  that  it  was  an  act 
of  negligence  to  fail  to  do  so.  But  it  has 
seemed  to  us  that,  under  the  facts  shown, 
this  is  not  a  very  material  question.  No 
harm  resulted  from  the  act  except  perhaps 
the  loss  of  a  small  quantity  of  spirits  from 
the  broken  barrel  by  evaporation  while 
on  the  way  from  Minneapolis  to  Portland, 
for  which  no  claim  is  made  in  this  proceed- 
ing. If  it  were  necessary  to  recooper  the 
barrel  of  spirits   before  delivery  in  order 
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to  avoid  liability  for  their  deBtruction  hj 
fire»  th«  defendant  had  that  opportunity 
after  the  property  reached  its  destination 
and  prior  to  the  time  they  were  so  de- 
stroyed, and  the  defendant's  liability  to 
the  plaintiff  must  be  the  same  whether  it 
was  or  was  not  liable  for  the  negligent  act 
of  the  Minnesota  concern. 

Neither  have  we  found  it  necessary  to 
follow  counsel'  in  their  discussion  as  to 
the  nature  of  the  liability  of  the  defend- 
ant for  the  spirits  after  they  reached  the 
Portland  "yards,  that  it  to  say,  whether 
it  was  liable  as  a  carrier  or  as  warehouse- 
man, as  it  has  seemed  to  us  that  this  also 
is  an  immaterial  question.  As  we  view 
the  facts,  there  was  an  actual  delivery  of 
the  property  to  the  consignee  immediately 
preceding  its  destruction,  and  that  the 
defendant's  liability  to  the  appellant  at 
that  time  was  neither  that  of  a  carrier  nor 
warehouseman.  Not  only  had  the  bill  of 
lading  been  surrendered  and  the  car  been 
spotted  on  the  defendant's  delivery  tracks 
for  delivery,  before  the  fire  occurred,  but 
the  plaintiff's  agents  had  actually  reached 
the  ear  with  teams,  had  broken  the  seal  of 
the  car,  and  had  opened  and  entered  it  for 
the  purpose  of  removing  the  property. 
This  clearly  constitutes  a  delivery.  There 
was  not  only  a  surrender  of  the  right  of 
possession  of  the  property  by  the  defend- 
ant, but  there  was  an  actual  surrender  of 
the  property  itself  by  the  defendant,  and 
an  actual  taking  of  the  property  by  the 
plaintiff.  Delivery  could  have  been  no 
more  complete  had  the  wagons  been  actual- 
ly loaded  and  started  on  their  way  to  the 
plaintiff's  warehouse.  Kenny  Co.  v.  At- 
lanta &  W.  P.  R.  Co.  122  Ga.  365,  50  S.  E. 
132;  Whitney  Mfg.  Co.  v.  Richmond  A;  D.  R. 
Co.  38  S.  C.  366,  37  Am.  St.  Rep.  767,  17  S. 
E.  147;  Anchor  Mill  Co.  v.  Burlington,  C. 
R.  &  N.  R.  Co.  102  Iowa,  262,  71  N.  W. 
255;  Vaughn  v.  New  York,  N.  H.  &  H.  R. 
Co.  27  R.  I.  236,  61  AtL  696. 

It  follows  from  the  foregoing  consid- 
erations that  the  act  found  by  the  court  to 
be  the  proximate  cause  of  the  loss  of  the 
property  was  not  in  fact  its  proximate 
cause.  Undoubtedly  the  carriage  of  the 
spirits  from  Minneapolis  to  its  destination 
at  Portland  with  one  of  its  containers  in  a 
broken  condition  was  an  event  in  the  se- 
quence of  events  that  led  up  to  the  loss  of 
the  property,  but  it  was  no  more  the  proxi- 
mate cause  of  the  loss  than  was  the  ship- 
ment of  the  original  carrier  from  the  place 
of  manufacture  to  Minneapolis,  or  perhaps 
any  other  act  committed  in  reference  to 
the  property  prior  to  its  loss. 

If  any  act  of  the  defendant  could  be 
said  to  be  the  proximate  cause  of  the  loss 
of  the  property,  it  was  the  act  of  tender- 
40  L.R,A.(N.S.) 


ing  and  delivering  the  property  to  the 
plaintiff  in  an  unsafe  and  dangerous  con- 
dition. This  unquestionably  would  have 
been  negligence  if  it  had  been  done  with- 
out notice  to  the  plaintiff  of  such  condi- 
tion, and  if  the  fire  had  occurred  for  want 
of  care  induced  by  lack  of  knowledge  of 
its  condition.  But  such  was  not  the  case. 
As  we  have  said,  not  only  was  the  agent 
of  the  plaintiff  made  aware  of  the  broken 
condition  of  the  barrel  prior  to  the  time 
the  property  was  tendered  for  delivery, 
but  the  immediate  servants  of  the  agent 
sent  to  receive  the  property  were  also  made 
aware  of  its  condition  prior  to  being  so 
sent.  Undoubtedly  the  plaintiff  could,  with- 
out liability  on  its  part,  have  refused  to 
receive  the  property  until  the  broken  barrel 
was  properly  repaired  or  the  property  oth- 
erwise made  safe  for  handling.  But  when 
it  consented  to  receive  it  after  being  made 
aware  of  its  unsafe  condition,  it  waived 
its  right  to  insist  upon  a  delivery  in  prop- 
er condition,  and  took  upon  itself  the  risk 
of  loss  of  the  property  arising  from  the 
act  of  removing  it  in  its  unsafe  condition. 
Since,  therefore,  the  property  was  burned 
while  in  the  possession  of  the  plaintiff 
through  no  fault  of  the  defendant  other 
than  the  fault  that  the  plaintiff  consented 
to  waive,  the  loss  of  the  property  must  be 
borne  by  the  plaintiff. 

It  can  be  gathered  from  the  finding  of 
fact  which  we  have  quoted,  that  the  trial 
court  thought  that  the  fire  causing  the 
less  of  the  spirits  was  of  spontaneous 
origin,  or  originated  from  the  sudden  bring- 
ing of  the  escaping  fumes  into  contact  with 
the  air,  but,  if  this  be  the  meaning  of  the 
finding,  it  has  no  support  in  the  record. 
It  was  shown  by  the  evidence,  if  indeed 
the  fact  be  not  generally  known,  that  the 
fumes  or  vapors  arising  from  an  open 
barrel  of  high  proof  spirits,  although  highly 
inflammable,  will  not  burn  unless  they  are 
brought  into  contact  with  fire  in  some 
form;  that  contact  with  the  air  alone 
tends  to  dissipate  and  render  them  innoc- 
uous, rather  than  cause  them  to  burst  in- 
to fiame.  Moreover,  the  plaintiff  was 
warned  of  the  condition  of  the  spirits,  and 
was  bound  to  handle  them  with  care  in 
consonance  with  such  condition,  and,  if 
it  exposed  them  in  such  manner  as  to 
cause  them  to  bum,  the  fault  is  its,  not 
the  defendant's.  Since  we  find  that  there 
was  a  delivery  of  the  property  prior  to 
its  burning,  it  is  not  necessary  that  we 
inquire  into  the  immediate  origin  of  the 
fire.  But  a  very  satisfactory  explanation 
of  its  origin  is  contained  in  the  record 
showing  that  it  originated  from  perfectly 
natural  causes. 

The  court  found  that  the  Holman  Trans- 
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fer  Company,  whom  the  plaintiff  appointed 
to  receive  the  property,  was  an  independ- 
ent contractor,  and  it  is  argued  that,  be- 
cause of  this  fact,  the  relation  of  princi- 
pal and  agent  did  not  obtain  between  the 
plaintiff  and  the  transfer  company  and 
hence  notice  to  the  transfer  company  of 
the  broken  condition  of  the'  barrel  was 
not  notice  to  the  plaintiff.  But  we  can- 
not accept  this  doctrine.  It  may  be  that 
the  transfer  company  was  so  far  an  inde- 
pendent contractor  that  its  acts  of  negli- 
gence resulting  injuriously  to  third  per- 
sons, even  though  while  in  the  immediate 
work  of  making  the  transfer  of  the  prop- 
erty, would  not  give  such  third  persons  a 
right  of  action  against  the  plaintiff,  but 
as  between  the  plaintiff  and  the  defendant 
the  transfer  company  was  clearly  the  plain- 
tiff's agent  with  reference  to  receiving  the 
property  from  the  defendant,  and  conse- 
quently notice  to  it  was  notice  to  the  plain- 
tiff. This  view  of  the  questions  presented 
requires  a  different  judgment  from  that 
entered   in   the   court   below. 

The  order  will  be,  therefore,  that  the 
judgment  appealed  from  be  reversed,  and 
the  cause  remanded  to  the  court  below,  with 
instructions  to  enter  a  judgment  in  favor 
of  the  defendant  to  the  effect  that  the 
plaintiff  take  nothing  by  its  action. 

Dunbar,  Ch.  J.,  and  Mount,  Parker, 
and  Gose,  JJ.,  concur. 

Petition  for  rehearing  denied  October  8, 
1912. 


MASSACHUSKTTS    SUPREME    JUDI- 
CIAIi  COURT. 

ANNIE  E.  HUNT 
▼. 

NEW   YORK,    NEW   HAVEN,    &    HART- 
FORD RAILROAD  COMPANY. 
(Two  cases.) 

(212  Mass.  102,  98  N.  E.  787.) 

Carrier  —   terminal    station  —   begjln- 
ning  of  passenger's  relation. 

1.  The  relation  of  one  purchasing  a  tick- 
et  at  the   station   of   a   terminal   corpora- 


tion, and  the  carrier  whose  train  he  is  to 
take  and  which  is  by  law  compelled  to  use 
such  terminal,  does  not  become  that  of  pas- 
senger and  carrier  until  he  is  about  to  ea- 
ter the  carrier's  car. 

Same  —  neffllffent  use  of  terminal  — 
liability. 

2.  A  carrier  using  the  tracks  of  a  termin- 
al company  which  has  statutory  authority 
to  make  rules  for  the  use  of  its  station  and 
approaches  is  liable  for  injuries  to  persons 
awaiting  at  the  station,  by  its  failure  to 
obey  the  rules,  which  results  in  backing  a 
train  through  a  fence  among  waiting  pas- 
sengers, so  as  to  cause  a  panic  among  and 
injury  to  them. 

Same  —  joint  liability  of  carrier  and 
terminal  company. 

3.  A  terminal  company  whose  tracks  a 
railroad  company  entering  a  city  must  use, 
which  negligently  gives  an  order  as  to  the 
handling  of  a  train,  and  the  railroad  com- 
pany which  negligently  obeys  the  order,  may 
both  be  held  liable  for  a  resulting  injury  to 
a  waiting  passenger. 

Appeal  —  instruction  ^  Joint  defend- 
ants ^  single  recovery  —  error. 

4.  A  passenger,  having  a  right  of  action 
against  a  carrier  and  a  terminal  corpora- 
tion, cannot  be  said  to  have  suffered  no  in- 
jury by  a  direction  in  an  action  to  hold 
both  liable  for  his  injury,  that  a  recovery 
could  be  had  against  one  defendant  only, 
because  he  recovered  a  judgment  against  the 
terminal  company,  if  it  has  not  l^en  satis- 
fied. 

(May  24,  1912.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Middlesex  Coun- 
ty made  during  the  trial  of  actions  brought 
to  recover  damages  for  personal  injuries 
to  plaintiff,  Annie  E.  Hunt,  and  for  ex- 
penses incurred  by  her  husband  in  conse- 
quence of  the  injuries,  which  resulted  in 
a  verdict  for  defendant.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  P.  Saltonstall  and  A.  M. 
Beale,  for  plaintiff: 

Plaintiffs  were  passengers  of  the  New 
York,  New  Haven,  &  Hartford  Railroad 
Company  at  the  time  when  Mrs.  Hunt  was 
injured. 

Warren  v.  Fitchburg  R.  Co.  8  Allen,  227, 
86  Am.  Dec.  700;  Caswell  v.  Boston  & 
W.   R.   Corp.   98   Mass.   194,   93   Am.  Dec. 


Note,  ^^  One  at  %tnion  station  or  union 
terminal  as  a  passenger. 

Generally,  as  to  the  degree  of  care  re- 
quired toward  passenger  at  station,  see  the 
note  to  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Woods, 
33  L.R.A.(N.S.)   855. 

As  to  the  liability  of  a  union  depot  com- 
pany for  the  negligence  of  its  own  or  carri- 
er's employees,  see  Union  Depot  &  R.  Co.  v. 
Londoner,  33  L.R.A.(N.S.)   433,  and  note. 
40  Ti.KA.(N.S.) 


In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Stepp, 
22  L.R.A.(N.S.)  350,  90  C.  C.  A.  431,  164 
Fed.  785,  affirming,  151  Fed.  908,  it  is  held 
that  a  person  at  a  station  -for  the  purpose 
of  taking  passage  upon  the  train  of  one  of 
several  companies  using  the  station  jointly 
has  the  rights  of  a  passenger,  not  only  as 
to  the  road  .upon  which  he  is  intending  to 
take  passage,  but  as  to  other  carriers  oper« 
ating  trains  through  the  station  grounds  as 
welL 
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151;  Chaffee  v.  Boston  &  L.  R.  Corp.  104 
Maes.  108;  Young  v.  New  York,  N.  H.  ft 
H.  R.  Co.  171  Mass.  33,  41  L.R.A.  193, 
60  N.  E.  455 ;  Kuhlen  v.  Boston  &  N.  Street 
R.  Co.  193  Mass.  341,  7  L.R.A.(N.S.)  729, 
118  Am.  St.  Rep.  516,  79  N.  E.  815;  Frazier 
Y.  New  York,  N.  H.  ft  H.  R.  Co.  180  Mas». 
427,  62  N.  E.  731. 

The  jury  would  have  been  warranted  in 
finding  verdicts  against  both  defendants, 
and  the  court  erred  in  instructing  them  as 
a  matter  of  law,  that  thej  could  not  do 

BO 

White  ▼.  Fitchburg  R.  Co.  136  Mass. 
321. 

Messrs.  John  li.  Hall  and  Joseph  Went- 
worth  for  defendant. 

Rngg,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

These  are  two  actions  of  tort,  both  of 
which  were  tried  together  with  two  similar 
actions  brought  by  the  same  plaintiffs 
against  the  Boston  Terminal  Company. 
The  action  of  Annie  E.  Hunt  (who  will 
hereafter  be  referred  to  as  the  plaintiff) 
is  for  the  recovery  of  damages  for  per 
sonal  injuries  sustained  by  her,  and  that 
of  George  W.  Hunt,  who  is  her  husband,  for 
his  expenses  in  consequence  of  the  injury 
to  his  wife.  There  was  evidence  tending 
to  show  that  the  plaintiff,  having  bought 
a  ticket  of  the  defendant  for  transporta- 
tion over  its  line  of  railroad  on  a  special 
train,  was  waiting  in  the  south  terminal 
station  in  Boston  for  the  train  on  which 


the  ticket  entitled  her  to  ride.  The  excur- 
sion train,  instead  of  stopping  at  the  usual 
place  upon  the  track,  came  through  the 
bumper  and  fence  at  the  end  of  the  track, 
about  10  feet  into  the  space  reserved  for 
passengers.  In  the  resulting  confusion 
among  the  waiting  crowd,  the  plaintiff 
was  thrown  down  and  received  injuries. 
The  south  terminal  station,  and  all  tracks 
converging  there  for  a  distance  of  about 
half  a  mile,  were  owned  by  the  Boston 
Terminal  Company,  a  corporation  organ- 
ized under  Stat.  1896,  chap.  516,  and  all 
trains,  cars,  and  engines  were  operated  over 
the  tracks  so  owned  solely  by  the  Boston 
Terminal  Company.  The  New  York,  New 
Haven,  ft  Hartford  Railroad  Company  used 
the  south  terminal  station  in  accordance 
with  Stat  1896,  chap.  516,  as  the  Boston 
terminal  for  its  trains,  and  the  locomotive 
and  cars  which  ran  over  the  bumper  on 
the  day  in  question  were  the  property  of 
the  New  York,  New  Haven,  ft  Hartford 
Railroad  Company.  Among  the  rules  of 
the  Boston  Terminal  Company  in  force 
respecting  its  station  at  the  time  were 
these : 

"Conductors,  enginemen,  and  other  train 
men  in  the  employ  of  the  company  owning 
or  operating  a  train  will  remain  in  charge 
of  the  train  while  passing  over  the  track 
of  this  company. 

"In  backing  train  into  station  great 
care  must  be  exercised  by  enginemen  and 
men  in  charge  of  train  not  to  strike  biunp- 


In  Seymour  v.  Chicago,  B.  ft  Q.  R.  Co. 
3  Biss.  43,  Fed.  Cas.  No.  12,685,  where 
plaintiff  was  injured  by  slipping  on  pieces 
of  ice  left  on  the  platform,  as  she  was  de- 
scending from  the  steps  of  defendant's  train 
to  find  an  employee  to  let  her  into  the  palace 
car,  after  having  deposited  her  luggage  in 
another  car,  it  was  held  that  defendant  was 
liable  to  her  as  a  passenger,  though  the  de- 
pot was  owned  by  another  company,  with 
which  defendant  had  an  arrangement  for 
its  joint  use. 

In  Kansas  City  Southern  R.  Co.  v.  Wat- 
son, —  Ark.  — ,  144  S.  W.  922,  it  appeared 
that  while  plaintiff  was  on  the  platform  of 
a  station,  owned  by  one  of  defendants  but 
used  jointly  by  both  companies,  having  pur- 
chased a  ticket  from  the  agent  of  the  com- 
pany not  owning  the  depot,  he  was  injured 
through  the  negligence  of  an  employee  of 
the  company  owning  the  depot,  and  both 
companies  were  held  liable  for  the  injury; 
plaintiff  being  described  by  the  court  as  a 
passenger  of  the  company  over  whose  road 
he  was  about  to  take  passage. 

In  Louisville,  N.  A.  ft  C.  R.  Co.  v.  Tread- 
way,  142  Ind.  475,  40  N.  E.  807,  41  N.  E. 
794,  plaintiff  went  to  a  union  depot  main- 
tained at  the  junction  of  defendants'  roads, 
for  the  purpose  of  taking  passage  on  one 
of  them  for  which  she  held  a  ticket.  While 
4C  L.R.A.(N.S.) 


waiting  for  her  train  she  fell,  because  no 
light  was  maintained,  from  that  part  of  the 
platform  running  along  the  track  of  the 
road  over  which  she  did  not  intend  to  take 
passage;  and  it  was  held  that,  upon  her 
arrival  at  the  station,  she  became  entitled 
to  all  the  rights,  privileges,  and  protection 
of  a  passenger  from  the  road  over  which  she 
intended  to  travel,  and  that  it  was  liable 
to  her  for  failure  to  exercise  the  care  due 
a  passenger  in  lighting  the  platform.  As 
to  the  other  road,  however,  it  was  held 
that  it  owed  no  duty  to  plaintiff  other  than 
that  which  it  owed  to  thie  public  generally. 

In  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Glenk,  9  Tex. 
Civ.  App.  599,  30  S.  W.  278,  it  is  held  that 
a  passenger  of  a  railroad  which  uses  jointly 
a  station  owned  by  another  road  retains  the 
relation  of  passenger  to  the  road  over  which 
she  has  been  carried,  while  passing  from  the 
depot  to  the  street  over  the  premises  jointly 
used. 

Frazier  ▼.  New  York,  N.  H.  ft  H.  R.  Co. 
180  Mass.  427,  62  N.  E.  731,  which  was  an 
action  for  injuries  sustained  by  a  passen- 
ger in  falling  over  an  obstruction  on  the 
floor  of  a  station  owned  by  a  terminal  com- 
pany, after  leaving  his  train  in  safety,  it 
discussed  sufficiently  in  Hunt  v.  New  Yobk, 
N.  H.  ft  H.  R.  Co.  R.  L.  a 
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ing  post  or  cars  that  may  be  standing  on 
track. 

"The  train  must  come  to  a  stop  10  feet 
away  from  bumping  post  or  stationary  cars 
before  backing  up  to  proper  position. 

''In  addition  to  these  rules,  train  men, 
enginemen,  and  other  employees  will  com- 
ply with  the  rules  or  special  orders  of  their 
respective  companies  when  such  do  not  con- 
flict with  the  rules  of  this  company." 

The  plaintiff  contends  that  she  was  en- 
titled to  an  instruction  to  the  effect  that 
she  had  the  rights  of  a  passenger  against 
the  present  defendant.  Ordinarily,  one 
who  has  bought  a  ticket  of  a  railroad  com- 
pany and  is  waiting  for  the  train  in  the 
station,  either  of  the  company  from  whom 
the  ticket  was  bought,  or  of  another  com- 
pany whose  station  the  first  company  is 
using  voluntarily,  is  a  passenger  and  en- 
titled to  all  the  protection  of  a  passenger. 
This  general  rule  does  not  apply  in  its 
full  scope  to  the  Boston  terminal  station, 
as  was  decided  in  Frazier  v.  New  York, 
N.  H.  k  H.  R.  Co.  180  Mass.  427,  62  N.  E. 
731.  It  was  held  there  that  the  railroad 
companies  using  that  station  have  no  op- 
tion respecting  it,  but  are  compelled  by 
act  of  the  legislature  to  use  it,  and  that 
the  effect  of  the  statute  is  to  require  the 
railroad  companies  using  "a  union  station 
owned  and  operated  by  a  separate  corpora- 
tion'' to  ''deliver  its  passengers  to  the  care 
of  the  owner  of  the  union  station,  and  that" 
the  railroad  company's  liability  to  its  pas- 
senger "is  at  an  end  when  the  passenger 
alights  in  safety  from  its  cars  on  to  the 
platform  of  the  station  of  the  terminal 
company."  Although  the  facts  in  that 
case  were  nearly  the  converse  of  those 
presented  in  the  present  case,  the  gov- 
erning rule  of  law  must  be  the  same.  The 
rights  of  a  passenger  do  not  accrue  to 
one,  having  a  ticket  and  intending  to  board 
the  train  of  a  railroad  using  the  station, 
earlier  than  the  moment  when,  standing 
upon  the  platform  adjacent  to  the  train, 
the  ticket  holder  is  about  to  step  upon 
the  train.  The  plaintiff  was  not,  there- 
fore, entitled  to  the  protection  of  a  passen- 
ger as  against  the  present  defendant.  The 
reasons  for  this  are  set  forth  at  length 
in  the  Frazier  Case,  and  need  not  be  re- 
peated. 

The  trial  judge  instructed  the  Jury,  sub- 
ject to  the  plaintiff's  exception,  that  she 
was  not  entitled  to  a  verdict  against  both 
the  railroad  company  and  the  terminal 
company,  and  left  it  to  the  jury  to  say 
which  one  of  the  two  corporations  caused 
her  injury.  Plainly  there  was  evidence  as 
to  the  negligence  of  the  terminal  company, 
and  the  verdict  of  the  jury  has  settled 
40  L.R.A.(N.S.) 


that  its  negligence  was  a  cause  contributing 
to  the  plaintiff's  injury. 

The  question  whether  a  railroad  company 
using  the  south  terminal  station  can  be 
held  responsible  for  an  accident  occurring 
while  its  trains  are  being  drawn  over  the 
tracks  of  the  terminal  company  was  left 
undecided  in  Frazier  y.  New  York,  N.  H.  ft 
H.  IL  Co.  180  Mass.  427,  431,  62  N.  S. 
731.  That  point  is  now  presented  for  de- 
cision. Sections  8  and  9  of  Stat.  1896,  chap. 
516,  give  to  the  terminal  company  author- 
ity to  make  reasonable  rules  and  regula- 
tions for  the  use  of  the  station  and  its  ap- 
proaches, which  shall  be  binding  upon 
the  corporations  using  the  same.  There* 
fore  the  rules  which  have  been  quoted  were 
binding  upon  the  defendant  railroad.  Al- 
though the  trains  were  operated  by  the  ter- 
minal company,  its  rules  required  all 
train  men,  including  the  engineers  of  the 
several  railroad  companies,  to  continue  in 
charge  of  each  train  while  passing  over 
the  tracks  of  the  terminal  company.  The 
effect  of  this  rule  was  not  to  suspend  their 
.employment  by  the  railroad  companies,  and 
to  transfer  them  wholly  into  the  service 
of  the  terminal  company  during  the  period 
when  the  train  was  upon  its  tracks.  The 
rule  does  not  purport  to  go  so  far.  The 
servants  of  the  several  railroad  companies 
remain  their  servants  under  the  respon- 
sibilities of  their  general  employment. 
There  is  superadded  to  their  duties  as  rail- 
road employees  the  obligation  to  observe 
the  rules  and  to  obey  the  directions  of  the 
terminal  company  as  to  the  management 
of  trains  while  upon  the  terminal  com- 
pany's property.  The  signals  and  switches 
which  regulate  the  movements  of  trains 
into  and  out  of  the  terminal  station  are  in 
the  charge  of  the  terminal  company,  and 
in  this  sense  all  trains  are  operated  solely 
by  it;  but  the  specific  control  of  a  loco- 
motive belonging  to  the  defendant  coming 
into  the  terminal  station  still  remains  in 
its  servants  and  agents,  and  its  employees 
are  subject  to  all  its  rules  and  orders  so 
far  as  they  do  not  conflict  with  the  rules 
of  the  terminal  company.  Its  trains  are 
in  the  custody  of  its  own  servants  and 
are  manned  by  them,  although  the  general 
direction  of  their  movements  is  vested  in 
the  terminal  company.  These  being  the  re- 
spective duties  and  obligations  of  the  ter- 
minal company  and  the  defendant,  there 
was  evidence  enough  to  support  a  finding 
that  the  negligent  act  of  the  defendant's 
servants,  either  in  applying  too  much  pow- 
er from  the  locomotive,  or  in  driving  the 
train  at  too  high  speed  against  the  bumper, 
or  in  failing  properly  to  inspect  the  brakes 
and  other  appliances  for  governing  the 
train,  may  have  concurred  with  the  negli- 
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gent  act  of  the  terminal  company  in  giv- 
ing signals  for  the  speed  of  the  train  and 
its  position  in  the  station,  to  produce  the 
derailment  and  panic  which  resulted  in  the 
plaintiff's  injury.  Corey  v.  Havener,  182 
Mass.  250,  65  N.  E.  69;  Feneff  v.  Boston 
&  M.  R.  Co.  196  Mass.  575,  82  N.  E.  705; 
D' Almeida  v.  Boott  Mills,  209  Mass.  81, 
95  N.  £.  398. 

The  case  does  not  necessarily  present  the 
instance  of  a  general  employer  who  lends 
his  servant  absolutely  and  unqualifiedly 
into  the  service  of  another  so  that  the 
latter  becomes  in  fact  the  master  concern- 
ing direction  of  all  his  movements  and  con- 
duct. Hence,  Coughlin  v.  Cambridge,  166 
Mass.  268-277,  44  N.  £.  218,  and  Rourke  v. 
White  Moss  Colliery  Co.  L.  R.  2  C.  P.  Div. 
205,  46  L.  J.  C.  P.  N.  S.  283,  36  L.  T.  N. 
S.  49,  25  Week.  Rep.  263,  are  not  decisive. 

The  facts  call  rather  for  the  application 
of  the  principle  illustrated  by  cases  like 
Driscoll  V.  Towle,  181  Mass.  416,  63  N.  E. 
922;  Standard  Oil  Co.  v.  Anderson,  212 
U.  S.  215,  53  L.  ed.  480,  29  Sup.  Ct.  Rep. 
252,  and  Waldock  v.  Winfield  [1901]  2  K. 
B.  (C.  A.)  596,  where  a  servant  remains 
in  the  general  employ  of  the  defendant, 
who  hires,  discharges,  pays,  and,  except 
as  required  by  the  terms  of  a  definite  ar- 
rangement giving  a  qualified  authority  for 
certain  purposes  to  another,  has  the  direc- 
tion of  his  conduct.  In  such  case  the  gen- 
eral employer  may  be  liable  for  the  negli- 
gence of  the  servant.  It  is  akin  to  the 
cases  where  the  owner  of  a  horse  and  ve- 
hicle or  of  an  automobile  lets  the  instru- 
ment of  carriage,  together  with  driver  or 
chauffeur,  to  another,  who  has  the  power 
of  direction  as  to  the  route  of  travel.  Re- 
sponsibility still  remains,  for  most  pur- 
poses, in  the  general  employer.  Hussey  v. 
Franey,  205  Mass.  413,  137  Am.  St.  Rep. 
460,  91  N.  E-  391 ;  Shepard  v.  Jacobs,  204 
Mass.  110,  26  L.R.A.(N.S.)  442,  134  Am. 
St.  Rep.  648,  90  N.  E.  392.  Each  case  turns 
upon  the  terms  of  the  agreement  between 
the  two  employers.  There  is  nothing  in 
the  nature  of  things  which  prevents  both 
being  responsible.  A  negligent  order  and 
a  negligent  execution  of  the  order  may  con- 
cur in  causing  harm  to  a  third  person. 
In  such  case  the  sufferer  may  hold  both 
the  one  responsible  for  the  order  and  the 
one  responsible  for  its  execution,  and  col- 
lect his  compensation  where  he  choosea 
from  among  those  liable.  The  present  case 
belongs  to  that  class.  It  was  error  to  rule 
that  a  verdict  could  be  found  against  one 
only  of  the  two  defendants.  Cain  v.  Hugh 
Nawn  Contracting  Co.  202  Mass.  237,  88 
N.  E.  842;  Berry  ▼.  New  York  C.  &  H.  R. 
R.  Co.  202  Mass.  197,  88  N.  E.  588. 

The  plaintiff  cannot  be  said  to  have  suf- 
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fered  no  injury  by  reason  of  this  misdi- 
rection. The  recovery  of  the  judgment 
against  the  terminal  company  without  sat- 
isfaction is  no  bar  to  the  recovery  of  the 
judgment  against  the  defendant,  whose 
wrongful  act  may  have  been  found  concur- 
rently to  have  contributed  to  the  plain- 
tiff's injury.  Cameron  v.  Kanrich,  201 
Mass.  451,  87  N.  E.  605.  The  trial  judge 
did  not  pursue,  the  policy  of  submitting 
a  special  question  to  the  jury  to  find  the 
damages  of  the  plaintiff,  as  was  done  in 
Burke  v.  Hodge,  211  Mass.  156,  97  N.  E. 
920,  and  therefore  the  plaintiff  is  entitled 
to  a  new  trial  against  this  defendant  upon 
all  issues. 

Exceptions   sustained. 


NEBRASKA  SUPBEMS  COURT. 

K  D.  McCALL,  Receiver  of  Hog  Raisers' 
Mutual   Insurance   Company. 

V. 

RICHARD  BOWEN  et  al.,  Appts 

(—  Neb.  — ,  135  N.  W.  1014.) 

Writ  ^  insnrance  ^  receiver  ^  stock- 
holders' liability. 

1.  An  action  by  the  receiver  of  a  mutual 
insurance  company,  organized  under  chapter 
46,  Laws  1899,  against  the  members  to  recov- 
er an  assessment  made  by  the  court  in  order 
to  pay  the  liabilities  of  the  insolvent  corpo- 
ration, may  properly  be  brought  in  a  court 
of  equity  in  the  same  manner  as  an  action 
by  the  receiver  of  a  stock  corporation 
against  its  stockholders  for  like  purpose; 
and  in  such  case  summons  may  be  issued  out 
of  the  county  in  which  the  action  is  brought 
to  any  other  county  in  the  state  in  which 
a  defendant  resides  or  may  be  summoned. 

Insnrance  ^  stockholders'  liability  ^ 
assessment  ^  bar. 

2.  Where  the  directors  of  such  a  corpo- 
ration, before  it  was  declared  insolvent,  lev- 
ied certain  assessments  which  were  invalid 
because  not  made  in  accordance  with  law, 
and  which  were  afterwards  set  aside  by  the 
district  court  in  the  proceedings  to  wind  up 
the  affairs  of  such  corporation,  the  cause  of 
action  against  members  for  assessments  made 
by  the  receiver  under  the  direction  of  the 
court  was  not  barred,  although  the  invalid 

Headnotes  by  Letton,  J. 

iVofe.  ^  Jurisdiction  of  equity  to  enforce 
liahility  of  mutual  insurance  cotnpa- 
ny. 

As  to  the  right  to  maintain  a  single  suit 
in  equity  to  enforce  separate  liability  of 
members  of  an  insolvent  association,  see 
Burke  v.  Scheer,  33  L.R.A.(N.S.)  1067,  and 
note  thereto. 

As  to  the  jurisdiction  of  equity  on  the 
ground  of  preventing  a  multiplicity  of  suits 
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assesBmeiits  were  made  more  than  four  years 
before  the  latter. 

(April  20,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Lancaster 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  assessments  made  by  the 
plaintiff  receiver,  under  direction  of  the 
court,  necessary  to  pay  the  liabilities  of  the 
insolvent  corporation.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £.  P.  Holmes,  G.  L.  DeLacy, 
J.  F.  Fults,  Tibbets,  Anderson,  &  Bay- 
lor, J.  O.  McXemey,  and  G.  R.  Hitch- 
cock, for  appellants: 

The  right  to  sue  and  recover  judgment 
against  these  defendants  is  barred  by  the 
statute  of  limitations. 

Cooke  V.  Pomeroy.  66  Conn.  466,  32  Atl. 
035;  Wardle  v.  Hudson,  96  Mich.  432, 
66  N.  W.  992;  Mills  v.  Whitmore,  12  Ohio 
C.  D.  338,  22  Ohio  C.  C.  467. 


Messrs.  F.  A.  Berry,  F.  D.  Hanker,  VI. 
li.  Klrkpatrick,  and  J.  W.  Fnrinton  also 
for  appellants. 

Mr.  G.  J.  Clements  for  appellee. 

Letton,  J.,  delivered  the  opinion  of  the 
court: 

The  Hog  Raisers'  Mutual  Insurance 
Company  of  Lincoln,  Nebraska,  was  organ- 
ized in  April,  1899,  under  chapter  46, 
Laws  1899.  It  did  *  business  from  its 
organization  until  June,  1900,  during 
which  time  it  issued  about  660  policies. 
Losses  were  sustained  which  were  adjust- 
ed, audited,  and  allowed  by  the  company. 
On  the  6th  day  of  June,  1900,  there  was 
more  than  $6,000  due  and  unpaid  on  the 
same.  Judgment  was  recovered  by  a  pol- 
icy holder  oh  an  unpaid  loss,  and  an  ex- 
ecution issued  thereon,  which  was  returned 
wholly  unsatisfied.  Afterwards,  the  cred- 
itor began  an  action  in  the  district  court 
of  Lancaster  county,  alleging  the  insolven- 


to  enforce  liability  of  members  in  a  club 
or  corporation,  see  note  in  28  L.R.A.  (N.S.) 
743. 

Aside  from  Burke  v.  Scheer,  the  question 
of  equity  jurisdiction  to  enforce  the  liability 
of  an  insurance  company  seems  to  have  been 
raised  in  no  other  case  except  some  South 
Carolina  decisions,  which  are  distinguish- 
able. 

It  is  to  be  noted  that  MgCall  v.  Bowsn 
bases  the  jurisdiction  of  equity  to  enforce 
the  liability  of  members  of  a  mutual  insur- 
ance company  upon  the  rule  obtaining  in 
that  state  that  equity  has  jurisdiction  of  an 
action  by  a  receiver  against  all  the  stock- 
holders of  a  corporation  jointly,  to  enforce 
their  contract  or  statutory  liability.  Some 
of  the  cases  asserting  this  rule  are  referred 
to  in  the  note  to  28  L.R.A.(N.S.)  743.  As 
shown  in  that  note,  there  is  a  diversity  of 
opinion  among  the  courts  on  that  question, 
but  the  weight  of  authority  is  against  the 
doctrine  of  the  Nebraska  cases;  at  least, 
where  the  right  to  invoke  equity  jurisdic- 
tion rests  entirely  upon  the  claim  that  a 
multiplicity  of  suits  is  thereby  saved;  but, 
as  pointed  out  in  that  note,  equity  has.  ju- 
risdiction where  the  proceeding  is  in  the 
nature  of  a  creditors'  bill,  and  the  relief 
sought  is  the  ascertainment  of  the  amount 
required  to  be  contributed  by  the  stock- 
holders in  order  to  liquidate  the  debts  of 
the  corporation,  and  the  payment  of  such 
amount,  and  distribution  thereof  among  the 
creditors. 

And  this  is  one  of  the  reasons  influencing 
the  court  in  Wetmore  v.  Scalf,  85  S.  C. 
286,  67  S.  E.  298,  to  assume  jurisdiction  of 
an  action  by  the  receiver  of  an  insolvent 
mutual  insurance  company  against  the  mem- 
bers to  ascertain  and  adjudicate  their  lia- 
bilities as  members,  and  to  enforce  a  statu- 
tory lien  on  the  land  of  such  members  for 
the  amount  found  against  them.  The  court 
points  out  that  if  each  member  had  a  right 
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to  demand  a  separate  suit,  the  receiver 
would  have  to  bring  hundreds  of  separate 
suits,  in  each  of  which  he  would  have  to 
establish  anew  the  debts  of  the  company, 
the  inadequacy  of  the  assets,  and  the 
amount  assessed  might  be  varied  in  each 
succeeding  suit,  according  to  his  success  or 
failure  in  obtaining  judgments  in  suits 
against  other  members.  And  it  is  said 
that  when  all  the  members  are  made  parties 
to  the  one  suit  to  wind  up  the  affairs  of  the 
company,  the  court  ascertains  the  debts 
of  the  company  and  adjusts  all  the  legal 
and  equitable  rights  of  the  members  once 
for  all.  This  it  would  be  practically  im- 
possible to  accomplish  in  separate  suits 
against  the  individual  members.  The  deci- 
sions also  in  part  based  upon  the  doctrine 
of  Parker  ▼.  Carolina  Sav.  Bank,  63  S.  C. 
683,  69  Am.  St.  Rep.  888,  31  S.  E.  673, 
holding  that  equity  has  jurisdiction  to 
bring  in  all  the  stockholders  Qf  an  insolvent 
corporation  and  establish  their  several  lia- 
bilities in  one  suit.  It  is  to  be  noted,  how- 
ever, that  in  South  Carolina,  as  part  of  the 
relief  sought  is  the  establishment  and  en- 
forcement of  a  lien  upon  the  insured  prop- 
erty for  the  amount  of  the  liability  of  the 
insured  for  the  debts  of  the  insolvent  com- 
pany, the  proceeding  to  ascertain  and  en- 
force this  liability  in  this  manner  is  an 
equitable  proceeding.  Farmers'  Mut.  Ins. 
Asso.  V.  Berry,  63  S.  C.  129,  31  S.  E.  53; 
South  Carolina  Mut.  Ins.  Co.  v.  Price,  66  S. 
C.  407,  34  S.  E.  698. 

While  the  question  whether  or  not  an 
action  in  equity  against  several  of  the 
members  of  a  defunct  insurance  company 
is  multifarious  is  not  discussed  in  Farm- 
ers' Mut.  Ins.  Asso.  v.  Berry,  supra,  the 
action  was  sustained  against  one  of  th% 
members  by  name,  "and  all  other  defend- 
ants in  like  cases  in  said  county."  That 
such  an  action  is  not  multifarious  is  set- 
tled in  Wetmore  v.  Scalf,  supra.    A,  G.  S. 
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cy  of  the  company,  the  issuance  and  re- 
turn of  the  execution,  that  the  officers  of 
the  company  have  failed  and  neglected  to 
enforce  statutory  liability  of  the  members, 
or  to  collect  from  them  the  necessary  funds 
to  pay  the  judgment  and  the  other  unpaid 
losses,  and  praying  for  the  appointment 
of  a  receiver. 

Pursuant  to  this  application,  the  plain- 
tiff was  appointed  receiver,  and  .was  au- 
thorized to  make  any  and  all  assessments 
necessary  to  pay  all  valid  Obligations  ex- 
isting against  the  company,  including  the 
costs  and  expenses  of  Ihe  receivership,  and 
to  collect  the  assessments  by  suit  or  oth- 
erwise. In  the  receivership  proceedings 
claims  to  the  amount  of  $8,721  were  pre- 
sented, heard  by  the  court,  and  allowed. 
Afterwards,  the  receiver,  in  pursuance  of 
an  order  of  the  court,  made  an  assessment 
upon  each  of  the  members  for  his  propor- 
tionate share  of  the  amount  necessary  to 
defray  the  losses  and  expenses.  This  as- 
sessment was  approved,  adopted,  and  con- 
firmed by  the  court,  and  the  receiver  was 
ordered  and  directed  to  collect  the  same. 
A  number  of  members  paid  the  assess- 
ment, but  a  large  number  refused  to  pay. 
This  suit  is  brought  to  recover  this  assess- 
ment. 

The  petition  herein  alleges  that  the  as- 
sessments as  made  would  be  sufficient  to 
meet  all  claims  and  assessments,  but  that 
certain  of  the  defendants  have  removed 
from  the  state,  and  others  are  insolvent, 
and  that  it  is  necessary  that  a  court  of 
equity  take  into  account  the  losses  that 
will  necessarily  result  from  these  facts, 
and  that,  upon  rendition  of  judgment  for 
the  full  amount  of  the  assessment,  the 
court  should  determine  whether  execution 
should  issue  for  the  full  liability,  or  wheth- 
er, in  the  first  instance,  an  execution  for 
a  part  only  will  be  adequate  for  the  col- 
lection of  the  necessary  amount.  It  is 
further  alleged  that  this  action  is  ancil- 
lary to  the  suit  brought  to  wind  up  the 
affairs  of  the  company,  that  separate  and 
independent  suits  against  each  of  the  mem- 
bers would  require  a  multiplicity  of  suits 
and  excessive  and  unnecessary  expenses, 
and  that  the  plaintiff  is  without  an  ade- 
quate remedy  at  law.  The  prayer  is  that 
a  several  judgment  be  entered  against 
each  of  the  defendants,  that  the  court  as- 
certain the  amount  for  which  execution 
shall  issue  in  the  first  instance  against 
each  defendant,  and  for  such  other  relief 
as  may  be  equitable.  A  large  number  of 
the  defendants  live  and  were  served  in 
Lancaster  county,  but  many  are  residents 
of  other  counties.  Judgment  was  entered 
by  default  apainst  a,  number  of  defendants. 
Trial  was  held  as  \.^  t)]p  others  who  were 
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served,  and  judgments  rendered  against 
them.  Eighty  defendants  have  appealed  to 
this  court.  Special  appearances  object- 
ing to  the  jurisdiction  were  made,  and  de- 
murrers were  filed  by  a  number  of  defend- 
ants residing  in  other  counties  than  Lan- 
caster, upon  three  grounds.  These  demur- 
rers for  the  most  part  set  forth,  first,  a 
general  demurrer;  second,  that  the  statute 
of  limitations  had  run;  third,  that  the 
causes  of  action  were  improperly  joined. 
The  special  appearances  and  demurrers 
were  overruled^  but  the  same  objections 
were  carried  forward  into  the  answers. 
The  answers  pleaded  certain  assessments 
made  by  the  directors  while  in  control  of 
the  company,  that  such  assessments  were 
sufficient  to  cover  and  pay  the  losses  sus- 
tained and  the  expenses  incurred  up  to 
their  respective  dates,  that  the  assessments 
now  sought  to  be  collected  are  to  cover  the 
same  losses  as  the  assessments  made  by 
the  directors,  and  that  the  cause  of  action 
is  barred  by  the  statute  of  limitations. 
In  reply  the  plaintiff  alleged  that  the  as- 
sessments attempted  to  be  made  by  the 
directors  were  void,  and,  further,  that  the 
prior  assessments  were  by  the  court  de- 
clared invalid  and  set  aside,  and  all  pay- 
ments made  upon  the  same  were  credited 
to  the  member  so  paying. 

The  appellants  argue  and  rely  upon  the 
propositions  that  the  court  erred  in  over- 
ruling the  special  appearances  and  the  de- 
murrers for  the  lack  of  jurisdiction  over 
the  persons  of  defendants,  that  the  cause 
of  action  is  barred,  and  that,  there  being 
no  proof  of  signature  to  the  application, 
the  evidence  does  not  sustain  the  judg- 
ment. 

The  question  as  to  whether  the  court 
erred  in  overruling  the  special  appearances 
and  the  demurrers  depends  upon  the  ques- 
tion whether  this  is  a  proceeding  in  equity, 
in  which  all  of  the  defendants  have  a  com- 
mon interest,  and  where  the  powers  of  the 
court  may  be  invoked  to  increase  or  di- 
minish the  amount  each  defendant  may 
be  compelled  to  contribute  in  order  to  pay 
the  losses  and  expenses,  or  whether  it  is 
an  action  at  law,  in  which  each  defendant 
is  entitled  to  a  jury  trial.  This  question 
must  be  determined  from  a  consideration  of 
the  statute  under  which  the  corporation 
was  organized,  and  whereby  the  rights,  du- 
ties, %nd  liabilities  of  its  members  were 
fixed.  If  the  policy  holders  in  a  mutual 
insurance  company  organized  under  the 
act  of  1899  are,  in  point  of  fact,  stoek- 
holders  in  the  corporation,  although  not 
so  denominated  either  in  the  suit  or  in 
other  dealings  with  the  company,  their 
rights  and  liabilities  are  fixed  by  that  re- 
lation.    Under  §  2  of  the  act  all  personi 
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who  take  insurance  in  the  company  become 
and  continue  members   during  the   period 
their  insurance  is  in  force,  and  no  longer; 
and  it  is  provided  that  they  shall  sign  an 
application    obligating    themselves    to    pay 
all   assessments   made   for   losses   and   ex- 
penses while  they  continue  members.     Sec- 
tion  4   provides,    in  substance,   that   each 
member  may  vote  in  person  or  by  proxy 
for   as  many   persons  as  there   are  mem- 
bers to  be  elected,  or  to  cumulate  his  votes 
or  distribute  them  as  he  may  think  fit; 
§  9,  that  a  member  may  be  sued  for  fail- 
ure to  pay  an  assessment  for  thirty  days 
after  personal   notice  of  the  same;    §   14, 
that  any  member  may  withdraw  by  giving 
notice  of  the  surrender  of  his  policy,  "and. 
paying  his  or  her  share  of  all  unpaid  claims 
or   liabilities   of   such  company  for  losses 
or    expenses    accruing    while    a    member.'' 
Section     15:        "Bodies     corporate. — Such 
company  shall  be  deemed  a  body  corporate 
with  succession,  and  shall  possess  the  usual 
powers  and  be  subject  to  the  usual  duties 
of  corporations   within   the   limitations   of 
this  act."     The  liabilities  of  a  member  of 
a   company   organized   under   this   act   are 
fully  as  great  as  those  of  a  stockholder  in 
an  ordinary  stock  corporation.     It  is  im- 
material whether  the  members  of  this  body 
corporate    be    designated    as    members    or 
stockholders,  because  during  the  term  that 
their  policy  of  insurance  covers  they  are 
as    essentially   members    of   the    corporate 
body  as  owners  of  stock  in  a  stock  corpo- 
ration are  of  such  a  corporation.     2  May, 
Ins.  4th  ed.  §§  548,  549;  Huber  v.  Martin, 
127    Wis.    412,    3    L.R.A.(N.S.)     663,    116 
Am.  St.  Rep.  1023,  106  N.  W.  1031,  1135, 
7    Ann.    Cas.    400;     Commonwealth    Mut. 
F.  Ins.  Co.  v.  Hayden  Bros.  60  Neb.  636, 
83  Am.  St.  Rep.  645,  83  N.  W.  922;  Straw 
&  E.  Mfg.  Co.  V.  L.  D.  Kilbourne  Boot  k 
Shoe  Co.  80  Minn.  125,  83  N.  W.  36;  Mor- 
gan V.  Hog  Raisers'  Mut.  Ins.  Co.  62  Neb. 
446,  87  N.  W.  146;  Swing  v.  Karges  Furni- 
ture Co.  123  Mo.  App.  367,  100  S.  W.  662. 

Having  reached  the  conclusion  that  the 
policy  holders  are,  in  their  relation  to  the 
corporation  and  in  respect  to  their  lia- 
bilities thereto,  virtually  stockholders,  and 
that  they  occupy  with  respect  to  the  un- 
paid assessments  the  same  position  with 
reference  to  the  corporation  debts  that 
stockholders  whose  subscriptions  are  un- 
paid do  in  stock  corporations,  the  question 
as  to  the  proper  method  of  collecting  funds 
to  pay  the  liabilities  after  the  corporation 
is  insolvent  and  has  passed  into  the  hands 
of  a  receiver  is  easily  solved.  In  this  ju- 
risdiction it  is  settled  law  that  such  an 
action  must  be  brought  in  equity  by  the 
receiver  against  all  of  the  stockholders 
jointly.  It  would  be  a  useless  repetition 
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to  set  forth  at  length  the  reasons  for  this 
rule.  They  may  be  found  plainly  set  forth 
in  the  opinions  in  the  following  cases: 
Farmers'  Loan  k  T.  Co.  v.  Funk,  49  Neb. 
353,  68  N.  W.  520;  German  Nat.  Bank  v. 
Farmers'  &  M.  Bank,  54  Neb.  593,  74  N. 
W.  1086;  Emanuel  v.  Barnard,  71  Neb.  756, 
99  N.  W.  666;  Brown  v.  Brink,  57  Neb. 
607,  78  N.  W.  280;  Van  Pelt  v.  Gardnei; 
54  Neb.  701,  74  N.  W.  1083,  76  N.  W.  874; 
Fremont  Package  Mfg.  Co.  v.  Storey,  2 
Neb.  (Unof.)  325,  96  N.  W.  416;  Reed  v. 
Burg,  2  Neb.  (Unof.)  117,  96  N.  W.  414. 
Appellants  rely  upon  the  opinion  of  this 
court  in  Burke  v.  Scheer,  89  Neb.  80,  33 
L.R.A.(N.S.)  1057,  130  N.  W.  962,  but 
that  case  is  not  in  point.  The  insurance 
company  involved  in  the  Scheer  Case  was 
organized  under  a  different  statute,  which 
limits  the  liabilities  of  the  members  to  the 
amount  of  the  obligations  expressed  in  the 
application,  which  provided  that  members 
could  not  be  compelled  to  pay  more,  and 
also  prescribed  the  form  of  action  by  which 
such  liability  could  be  enforced.  We  are 
satisfied  that  a  court  of  equity  is  the  prop- 
er forum,  and  that  summons  may  issue  out 
of  the  district  court  in  Lancaster  county 
to  any  county  in  this  state  wherein  one 
of  the  defendants  resides  or  may  be  sum- 
moned, and  that  proper  service  therein 
will  vest  the'  district  court  of  Lancaster 
county  with  jurisdiction. 

It  is  next  contended  by  a  number  of  the 
appellants  that  the  statute  of  limitations 
had  run  upon  the  cause  of  action  against 
each  of  said  defendants.  The  argument  is 
made  that  because  the  directors  in  1899 
and  1901  made  certain  assessments  for  the 
purpose  of  paying  some  of  the  same  claims 
which  were  allowed  by  the  court,  and  to 
pay  which  the  assessment  sued  upon  was 
levied,  the  cause  of  action  accrued,  and 
that  to  the  amount  of  such  assessment  the 
bar  of  the  statute  has  fallen.  These  as- 
sessments were  not  paid  by  the  appellanta. 
The  record  discloses  that  the  assessments 
made  by  the  directors  did  not  comply  with 
the  requirements  of  the  statute,  in  that 
they  did  not  confine  the  liability  of  each 
member  to  the  losses  sustained  during  the 
time  covered  by  his  policy,  and  that,  recog- 
nizing this  fact,  the  attempt  to  enforce 
their  payment  was  afterwards  abandoned. 
The  assessment  was  one  which  the  board 
of  directors  had  no  power  to  make,  and 
which  they  could  not  compel  a  member  to 
submit  to  if  he  chose  to  resist  the  pay- 
ment. Such  an  assessment  could  have  no 
binding  force,  and  cannot  be  set  up  as  a 
defense  against  an  attempt  by  the  receiver 
to  collect  sufficient  funds  to  pay  the  just 
debts  of  the  corporation.  Davis  v.  Parch- 
er  ^  J.  &  A.  St^Bwart  Co.  82  Wis.  488,  52 
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N.  W.  771;  Great  Western  Teleg.  Co.  v. 
Burnham,  79  Wis.  47,  24  Am.  St.  Rep.  698, 
47  N.  W.  373;  Bowen  v.  Kuehn,  79  Wis. 
53,  47  N.  W.  374 ;  Union  Say.  Bank*  ▼.  Lei- 
ter,  145  Cal.  696,  79  Pac  441.  Moreover, 
upon  a  showing  made  by  the  receiver  in  the 
principal  case  and  upon  his  application, 
the  district  court  found  "that  all  the  as- 
sessments made  by  the  defendant  upon  its 
members  were  irregular  and  not  in  con- 
formity with  the  provision  of  the  statute 
of  Nebraska,  and  should  be  and  the  same 
are  hereby  set  aside."  We  are  of  opinion 
that,  this  finding  and  decree  having  been 
made  in  a  direct  proceeding  to  which  the 
corporation  was  a  party,  it  is  binding  upon 
all  of  its  members,  and  cannot  be  collater- 
ally attacked  in  this  ancillary  proceeding. 
The  appellants  are  as  much  bound  by  the 
proceedings  of  the  district  court  in  this 
respect  as  they  are  with  respect  to  the  al- 
lowance of  claims  against  the  corporation 
and  to  the  amount  of  the  assessments  nec- 
essary to  be  made.  We  are  of  opinion 
that  the  statute  of  limitations  is  no  bar  to 
this  proceeding  in  this  respect. 

From  an  examination  of  the  pleadings 
and  the  evidence,  we  are  satisfied  that  the 
claim  that  there  is  not  sufficient  proof 
that  the  defendants  signed  the  application 
is  untenable.  We  think  it  unnecessary  to 
set  out  at  length  the  pleadings  referred  to 
or  the  evidence,  but  it  is  sufficient  to  sat- 
isfy us  that  the  decree  of  the  district  court 
in  this  respect  is  correct. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  District  Court  is  affirmed. 


WYOMING  SUPREME   COURT. 

LILLIE  POWERS,  Plff.  in  Err^ 

V. 

JOHN  W.  PENSE  et  al. 

'(—  Wyo.  — ,  123  Pac.  926.) 

Homefltead  —  advance  to  relieve  from 
mortgage  —  priority. 

One  advancing  money  to  redeem  from  a 
foreclosure  sale  under  a  purchase-money 
mortgage  on  a  homestead  is  entitled  to 
priority  over  the  homestead  rights,  al- 
though they  are  not  expressly  released  in 
the  mortgage  given  to  secure  such  advance, 
where  it  discloses  an  intention  to  effect  the 
release. 

(May  24,  1912.) 


ERROR  to  the  District  Court  for  Sheri- 
dan County  to  review  a  judgment  in 
defendants'  favor  in  an  action  brought  to 
quiet  title  to  certain  real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Camplln  &  O'Marr,  with 
Messrs.  Burgess  &  Kutcher,  for  plaintiff 
in  error. 

Messrs.  S.  P.  Gadle  and  Tlnley  A 
Mitchell,  for  defendants  in  error: 

The  mortgage  given  on  July  12,  1906, 
was  an  obligation  contracted  for  the  pur- 
chase price  of  the  premises,  and  is  para- 
mount to  the  homestead  right  of  the  mort- 
gagors. 

Carr  t.  Caldwell,  10  Cal.  380,  70  Am. 
Dec.  740;  Dillon  v.  Byrne,  .6  Cal.  455; 
Hopper  v.  Parkinson,  5  Nev.  233;  McWil- 
liams  V.  Bones,  84  Ga.  203,  10  S.  E.  724; 
Jones  V.  Parker,  51  Wis.  218,  8  N.  W.  124; 
Kaiser  v.  Lembeck,  65  Iowa,  244,  7  N.  W. 
619;  Murray  v.  Davis,  9  Ky.  L.  Rep.  507, 
5  S.  W.  569;  Kibbey  v.  Jones,  7  Bush,  243; 
Acruman  v.  Barnes,  66  Ark.  442,  74  Am.  St. 
Rep.  104,  61  S.  W.  319;  Johnston  v.  Ar- 
rendale,  30  Tex.  Civ.  App.  504,  71  S.  W. 
45;  Ayres  v.  Probasco,  14  Kan.  175;  Foster 
Lumber  Co.  v.  Harlan  County  Bank,  71 
Kan.  158,  114  Am.  St.  Rep.  470,  80  Pac. 
49,  6  Ann.  Cas.  44;  Nichols  v.  Overacker, 
16  Kan.  54;  Lane  v.  Collier,  46  Ga.  680; 
Hawks  V.  Hawks,  46  Ga.  204;  Magee  v. 
Magee,  51  111.  500,  99  Am.  Dec.  571 ;  White 
V.  Wheelan,  71  Ga.  533;  Dixon  v.  National 
Loan  &  Invest.  Co.  —  Tex.  Civ.  App.  — , 
40  S.  W.  541 ;  Prout  v.  Burke,  51  Neb.  24, 
70  N.  W.  612,  Hughes  v.  United  States,  4 
Wall.  232,  18  L.  ed.  303. 

Potter,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  the  district 
court  by  the  plaintiff  in  error  to  quiet  her 
title  to  certain  real  estate.  She  alleged  that 
she  was  in  possession  of  the  property  and 
the  owner  thereof  in  fee  simple.  The  an- 
swer of  each  defendant  alleged  the  execu- 
tion and  delivery  of  two  mortgages  by  the 
plaintiff  in  error  and  her  husband,  the  flrst 
on  May  6,  1904,  and  the  second  on  July 
12,  1906;  the  foreclosure  of  the  flrst  mort- 
gage, which  was  given  for  the  purchase 
money  of  the  land;  the  redemption  from  the 
sale  upon  that  foreclosure  with  money  ad- 
vanced for  that  purpose  by  the  defendant 
J.  D.  Powers,  the  holder  of  the  second  mort- 
gage; the  foreclosure  of  said  second  mort- 
gage; and  the  purchase  of  the  property  at 
the  foreclosure  sale  by  the  defendant  John 


Note.  —  As  to  ri^ht  of  one  advancing 
money  to  redeem  from  a  foreclosure  sale 
under  a  mortprap;e  to  He  subron^ated  to  the 
lien  of  the  mortgage,  svo  note  to  Handford 
v.  Edwards,  23  L.R.A.(N.S.)  190. 
40  LJLA.(N.S.)  50 


As  to  whether  a  mortgage  to  secure  money 
advanced  to  purchase  property  may  be  re- 
garded as  a  purchase-money  mortgage,  see 
note  to  Marin  v.  Knox,  ante,  272. 
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W.  Pense,  and  the  issuance  to  him  of  a 
certificate  showing  such  sale  and  purchase. 
The  case  is  here  upon  the  pleadings,  the 
findings  of  fact,  conclusions  of  law,  and  the 
judgment;  the  evidence  not  being  brought 
into  the  record. 

The  facts  as  found  by  the  trial  court  are 
substantially  as  follows: 

On  May  6,  1904,  the  property  was  pur- 
chased by  Alex  Powers,  the  husband  of  the 
plaintiff,  for  the  sum  of  $1,250.  He  paid 
at  that  time  $200  in  cash,  and  executed 
and  delivered  to  the  grantors  a  mortgage 
upon  the  property,  in  which  the  plaintiff 
joined,  to  secure  the  payment  of  the  bal- 
ance of  the  purchase  price.  That  mortgage 
was  a  purchase-money  mortgage,  and  the 
court  80  found.  The  property  became  the 
homestead  of  Alex  Powers  and  his  wife,  the 
plaintiff,  from  the  fact  that  they  resided 
upon  it  and  claimed  it  as  their  homestead. 
The  mortgage  aforesaid  was  duly  assigned 
to  the  defendant  J.  D.  Powers,  and,  upon 
default  in  the  payment  of  the  debt  thereby 
secured,  the  mortgage  was  foreclosed  by  ad- 
vertisement under  the  power  of  sale  there- 
in contained,  and  upon  the  foreclosure  sale 
occurring  January  13,  1906,  Lizzie  Hol- 
stein  and  James  W.  Kirkp'atrick  purchased 
the  premises  and  received  a  certificate  of 
sale  issued  by  the  sheriff,  who  made  the 
sale,  which  certificate  was  duly  filed  for 
record.  It  is  recited  in  the  findings  that 
"the  indebtedness  secured  by  said  mortgage 
was  thereby  paid,  and  said  mortgage  re- 
leased and  discharged."  It  was  probably  in- 
tended by  that  finding  to  show  that  the 
money  received  by  the  officer  upon  the  sale 
was  paid  to  the  mortgagee,  for  it  is  stated 
as  a  finding  of  fact,  and  not  as  a  conclu- 
sion of  law,  and  at  that  time  the  mort- 
gagors had  themselves  paid  nothing  to  sat- 
isfy the  amount  due  upon  the  mortgage. 

On  July  12,  1906,  Alex  Powers  and  his 
wife,  the  plaintiff  herein,  borrowed  from 
said  J.  D.  Powers  the  sum  of  $1,650,  and 
signed,  executed,  and  delivered  to  the  Bank 
of  Commerce  of  Sheridan,  Wyoming,  for  the 
use  and  benefit  of  said  J.  D.  Powers,  a  note 
and  a  mortgage  upon  the  property  afore- 
said for  that  amount.  The  court  found  that 
said  money  was  borrowed  and  the  mortgage 
executed  for  the  purpose  of  redeeming  said 
premises  from  the  foreclosure  sale  above 
.mentioned,  and  that  the  money  "was  re- 
ceived by  said  Alex  Powers,  and  by  him 
used  to  redeem  said  premises,  and  by  him 
paid  to  said  Lizzie  Holstein  and  James  W. 
Kirkpatrick."  This  mortgage  was  duly  re- 
corded, and  thereafter,  together  with  the 
note,  duly  assigned  to  J.  D.  Powers,  and 
the  assignment  was  duly  recorded.  A  de- 
fault occurred  in  the  payment  of  the 
amount  so  borrowed  and  secured,  and  the 
40  L.R.A.(N.S.) 


mortgage  was  foreclosed  by  advertisement 
and  sale  in  the  manner  prescribed  by  law, 
the  sale  occurring  November  1,  1909,  ajid  at 
said  sale  the  defendant  John  W.  Penae 
purchased  the  property  for  $2,460,  and  a 
certificate  of  sale  was  issued  to  him  as  re- 
quired by  law.  There  was  no  clause  in  this 
mortgage  or  in  the  certificate  of  acknowl- 
edgement showing  an  express  waiver  or  re- 
lease of  the  right  of  homestead  by  Alex 
Powers.  But  the  mortgage  contained  a 
clause  reading  as  follows:  "And  the  said 
Lillie  Powers,  wife  of  said  Alex  Powers, 
upon  the  consideration  aforesaid,  does  here- 
by and  forever  quitclaim  unto  the  said  party 
of  the  second  part,  its  successors  and  as- 
signs, all  her  rights  of  dower  and  homestead 
in  and  to  the  above  gpranted  premises." 
And  in  the  certificate  of  acknowledgment  it 
was  recited  that  Lillie  Powers,  wife  of  said 
Alex  Powers,  was  first  examined  separate 
and  apart  from  her  said  husband  in  refer- 
ence to  the  signing  and  acknowledging  of 
such  deed;  that  the  nature  and  effect  of  the 
deed  was  explained  to  her;  and  that,  being 
fully  apprised  of  her  right  and  the  effect  of 
Higning  and  acknowledging  the  instrument, 
she  signed  the  same  while  separate  and 
apart  from  her  husband,  and  acknowledged 
that  she  freely  and  voluntarily  signed  and 
acknowledged  the  same  for  the  uses  and 
purposes  therein  set  forth,  and  "expressly 
waived  and  released  all  her  rights  and  ad- 
vantages under  and  by  virtue  of  all  laws 
of  said  state  of  Wyoming  relating  to  the 
exemption  of  homesteads."  Alex  Powers  and 
his  wife  had  continued  to  reside  upon  the 
premises,  and  claimed  the  same  to  be  their 
homestead  when  this  mortgage  was  execut- 
ed, and  since  that  time  the  plaintiff  has 
resided  upon  the  premises  with  her  family, 
claiming  it  to  be  her  homestead.  Some  time 
subsequent  to  the  date  of  said  last-men- 
tioned mortgage  Alex  Powers  deserted  and 
abandoned  his  wife,  and  thereafter  the  plain- 
tiff brought  an  action  against  her  said  hus- 
band in  the  district  court,  the  reply  of  the 
plaintiff  showing  that  the  action  was  for 
a  divorce,  and  that  a  decree  of  divorce  was 
entered  in  the  action,  and  the  court  found 
that  by  the  judgment  in  that  action  "all 
right,  title,  claim,  and  interest  of  the  said 
Alex  Powers  in  and  to  the  said  premises, 
together  with  the  improvements  thereon, 
were  duly  transferred,  conveyed,  and  set 
over  to  this  plaintiff,  Lillie  Powers."  The 
value  of  the  premises  is  found  to  have 
been  as  follows.:  On  May  6,  1904,  the  date 
of  the  purchase,  $1,250;  on  July  12,  1906, 
the  date  of  the  last  mortgage,  $1,650. 
which  was  the  amount  of  that  mortgage; 
and  on  November  1,  1909,  the  date  of  the 
last  foreclosure  sale,  $2,460,  the  amount 
of  the  accepted  bid  at  that  sale* 


1912. 


F0W£RJ3  y.  PENSB. 


787 


Upon  these  facts,  the  court  found  as  con- 
clusions of  law:  First.  That  the  mortgage 
of  May  6,  1904,  was  paramount  to  the 
homestead  rights  of  Alex  Powers  and  Lillie 
Powers,  the  same  being  a  purchase-money 
mortgage.  Second.  That  the  mortgage  of 
July  12,  1906,  was  paramount  to  said  home- 
stead rights,  and  that  the  premises  were 
not  exempt  from  sale  under  such  mort- 
gage. Third.  That  said  last-mentioned 
mortgage  was  an  obligation  contracted  for 
the  purchase  of  said  premises,  and  was 
valid  notwithstanding  defective  execution, 
and  that  the  defendant  Pense  is  entitled  to 
a  deed  for  the  premises  therein  described. 
Judgment  was  thereupon  rendered  in  favor 
of  the  defendants,  and  the  title  was  quieted 
in  the  defendant  John  W.  Pense.  The 
findings  of  fact  were  not  excepted  to,  but 
exception  was  taken  to  each  conclusion  of 
law,  and  it  is  here  contended  that  such  con- 
clusions and  the  judgment  are  contrary  to 
law,  and  not  sustained  by  the  findings  of 
fact.  It  is  argued  in  support  of  this  conten- 
tion, that  the  absence  of  a  clause  in  the 
mortgage  of  July  12,  1906,  expressly  waiv- 
ing or  releasing  the  homestead  right  of 
Alex  Powers,  rendered  it  invalid  or  insuffi- 
cient as  a  release  of  the  homestead,  that 
such  right  was  therefore  retained  unen- 
cumbered, and  that  by  the  provision  in  the 
divorce  decree  above  mentioned  the  plain- 
tiff has  succeeded  to  all  the  right  and  title 
of  her  former  husband,  and  is  the  owner  of 
the  property  free  from  any  lien  or  claim 
of  the  defendants. 

The  Constitution  of  this  state  declares 
that  a  homestead  as  provided  by  law  shall 
not  be  alienated  without  the  joint  consent 
of  husband  and  wife  when  that  relation  ex- 
ists. Article  19,  subt.  "Homesteads,"  §  1. 
It  is  provided  by  statute  that  the  owner  of 
a  homestead  may  voluntarily  sell,  mortgage, 
or  otherwise  dispose  of  or  encumber  the 
same,  but  that  every  such  sale,  mortgage, 
disposal,  or  encumbrance  shall  be  absolute- 
ly void,  unless  the  wife  of  the  owner  or  oc- 
cupant, if  he  have  any,  shall,  separate  and 
apart  from  her  husband,  freely  and  volun- 
tarily sign  and  acknowledge  the  instru- 
ment conveying,  mortgaging,  disposing  of, 
or  encumbering  the  homestead.  Comp. 
Stat.  §  3662.  Also,  by  the  statute  prescrib- 
ing a  sufficient  form  for  deeds  and  mort- 
gages of  real  estate,  it  is  provided  that, 
when  the  grantor  or  grantors  in  any  such 
deed  or  mortgage  desires  to  release  or  waive 
his,  her,  or  their  homestead  rights  therein, 
they  or  either  of  them  may  release  or  waive 
the  same  by  inserting  in  the  form  of  deed 
or  mortgage  so  prescribed,  in  substance,  the 
following  words:  "Hereby  releasing  and 
waiving  all  rights  under  and  by  virtue  of 
the  homestead  exemption  laws  of  this  state." 
40  ;ai.A.(N.S.) 


Laws  1895,  chap.  93,  §  8;  Comp.  Stat.  § 
3668.  And  that  no  deed  or  other  instrument 
shall  be  construed  as  releasing  the  right  of 
homestead,  unless  the  same  shall  contain 
a  clause  expressly  releasing  or  waiving 
such  right,  and  in  such  case  the  certificate 
of  acknowledgment  shall  contain  a  clause 
substantially  as  follows:  "Including  the 
release  and  waiver  of  the  right  of  home- 
stead,"—or  other  words  which  will  expressly 
show  that  the  parties  executing  the  deed  or 
other  instrument  intended  to  release  such 
right;  and  that  no  release  or  waiver  of  the 
right  of  homestead  by  the  husband  shall 
bind  the  wife  unless  she  join  in  such  release 
or  waiver.  Laws  1895,  chap.  93,  §  5; 
Comp.  Stat.  §  3662.  By  further  express 
provision  of  the  statute  a  homestead  is  not 
exempt  from  attachment  or  sale  upon  exe- 
cution for  the  purchase  money  thereof. 
Comp.  Stat.  §  4764.  And  the  Constitution, 
in  the  section  above  cited  (article  19, 
"Homesteads,"  §  1),  provides  that  no  prop- 
erty shall  be  exempt  from  sale  "for  the 
payment  of  obligations  contracted  for  .the 
purchase  of  said  premises,  or  for  the  erec- 
tion of  improvements  thereon."  At  the  time 
the  mortgage  in  question  was  executed  a 
homestead  was  provided  for  by  law  as  fol- 
lows: "Every  householder  in  the  state  of 
Wyoming,  being  the  head  of  a  family,  shall 
be  entitled  to  a  homestead,  not  exceed- 
ing in  value  the  sum  of  $1,500  exempt 
from  execution  and  attachment  arising 
from  any  debt,  contract,  or  civil  obligation 
entered  into  or  incurred."  Kev.  Stat.  1899, 
§  3901.  "Such  homestead  shall  only  be  ex- 
empt .  .  .  while  occupied  as  such  by 
the  owner  thereof,  or  the  person  entitled 
thereto,  or  his  or  her  family."  Id.  §  3902. 
And  the  statute  continues  to  so  provide, 
except  that  the  homestead  right  is  now 
also  extended  to  every  resident  of  the  state 
who  has  reached  the  age  of  sixty  years, 
whether  the  head  of  a  family  or  otherwise. 
Comp.  Stat.  1910,  §  4756.  Real  estate  sold 
upon  execution  or  the  foreclosure  of  a 
mortgage  may  be  redeemed  by  the  debtor  or 
mortgagor  at  any  time  within  six  months 
from  the  sale.  I4iws  1895,  chap.  95,  §§  3 
and  12;  Id.  chap.  113,  §  1;  Comp.  Stat. 
1910,  §§  4736,  4745,  3678.  Upon  the  proper 
payment  of  the  amount  necessary  to  effect 
a  redemption,  within  the  time  allowed,  it  is 
declared  that  the  sale  and  the  certificate 
granted  thereon  shall  be  null  and  void. 
Laws  1895,  chap.  96,  §  3;  Comp.  Stat.  1910, 
§  4735.  And  in  such  cases  a  certificate  of 
redemption  is  required  to  be  issued  and  re- 
corded. Laws  1895,  chap.  95,  §  13;  Comp. 
Stat.  1910,  §  4744.  A  certificate  of  sale  is 
assignable  by  indorsement  thereon,  and  the 
assignee  becomes  entitled  to  the  same  bene- 
fits in  everv  respect  as  the  person  iifvmej 
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in  the  certificate  would  have  been  entitled 
to  if  it  had  not  been  assigned.  Laws  1895, 
chap.  95,  §  8;  Comp.  Stat.  1910,  §  4741.  At 
the  expiration  of  the  redemption  period,  if 
the  property  has  not  been  redeemed,  the 
purchaser  is  entitled  to  a  deed.  Laws  1895. 
chap.  95,  §§  6,  9-11;  Comp.  Stat.  1010,  §§ 
4738,  4742,  4743.  Provision  is  also  made 
for  redemption  by  judgment  creditors  with- 
in a  limited  period  after  the  expiration  of 
the  time  allowed  the  debtor  to  redeem; 
but  those  provisions  are  not  here  material. 

It  then  appears  that  when  the  mortgage 
of  July  12,  1906,  was  executed  and  deliv- 
ered, the  property  had  been  regularly  sold 
upon  a  foreclosure  sale  under  a  valid  mort- 
gage given  for  purchase  money,  and  that 
the  mortagagors  were  allowed  but  one  more 
day  in  which  to  redeem,  for  the  redemption 
period  would  have  expired  on  July  13,  1906. 
The  mortgage  was  given  for  the  express 
purpose  of  procuring  the  money  with  which 
to  redeem  from  such  sale,  and  the  money 
so  procured  and  secured  by  the  mortgage 
was. actually  used  for  thftt  purpose. 

Without  a  statutory  provision  excepting 
purchase-money  obligations  from  the  exemp- 
tion laws,  it  is  a  principle  of  equity  that 
a  purchase-money  mortgage  given  at  the 
same  time  as  the  deed,  or  as  a  part  of  the 
same  transaction,  has  precedence  over  any 
prior  general  lien,  and  that,  for  the  same 
reason  which  gives  it  that  precedence,  it  is 
superior  to  the  homestead  right  of  the 
mortgagor.  And  that  is  so  although  the 
wife  or  husband  of  the  vendee  does  not  join 
in  the  execution  of  the  mortgage,  or  the 
right  of  homestead  is  not  expressly  waived 
or  released  by  a  recital  to  that  effect  in 
the  mortgage  or  in  the  certificate  of  ac- 
knowledgment. In  such  case  a  statute  re- 
quiring an  express  waiver  or  release  of  the 
homestead  right  to  be  contained  in  the  in- 
strument to  create  a  lien  upon  the  premises 
as  against  such  right  does  not  apply.  A 
like  precedence  is  also  given  to  a  mortgage 
executed  by  the  grantee  to  a  third  person 
as  security  for  money  loaned  for  the  pur^ 
pose  of  being  used  in  paying  the  purchase 
price.  Pom.  Eq.  Jur.  3d  ed.  §§  726,  726; 
Waples,  Homestead  &  Exemption,  331-346; 
1  Jones,  Mortg.  6th  ed.  §§  468-470;  27 
Cyc.  1180-1182;  16  Am.  &  Eng.  Enc.  Law, 
626;  Nichols  v.  Overacker,  16  Kan.  54; 
Stow  V.  Tifft,  15  Johns.  458,  8  Am.  Dec. 
266;  Carr  v.  Caldwell,  10  Cal.  380,  70  Am. 
Dec.  740;  Jones  v.  Parker,  51  Wis.  218,  8 
N.  W.  124;  Kaiser  v.  Lembcck,  55  Iowa, 
244,  7  N.  W.  519;  Austin  v.  Underwood,  37 
111.  438,  87  Am.  Dec.  254;  Magee  v.  Magee, 
61  111.  500,  99  Am.  Dec.  571;  Roby  v. 
Bismarck  Nat.  Bank,  4  N.  D.  166,  60  Am. 
St.  Rep.  633,  69  N.  W.  719;  Thomas  v. 
Hanson,  44  Iowa,  651;  Roush  v.  Miller,  39 
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W.  Va.  638,  20  S.  E.  663;  Cowardin  ▼. 
Anderson,  78  Va.  88;  Clark  v.  Munroe,  14 
Mass.  361;  Stewart  v.  Smith,  36  Minn.  82, 
1  AuL  St.  Rep.  651,  30  N.  W.  430;  Thomp- 
son y.  Lyman,  28  Wis.  266;  New  Jersey 
Bldg.  Loan  &  Invest.  Co.  ▼.  Bachelor,  54 
N.  J.  Eq.  600,  36  Atl.  745.  In  some  of  the 
cas^s  cited,  the  right  of  dower  was  asserted 
against  the  mortgage,  and  in  others  prior 
or  intervening  liens  of  other  creditors  were 
sought  to  be  enforced.  But  whether  the 
claim  made  in  opposition  to  the  mortgage 
be  that  of  dower  or  homestead,  or  a  credit- 
ors' lien,  the  reason  for  the  application 
of  the  equitable  principle  stated  is  sub- 
stantially the  same.  As  was  said  in 
Stewart  v.  Smith,  36  Minn.  82,  1  Am.  St 
Rep.  661,  30  N.  W.  430:  "The  doctrine 
which  gives  precedence  in  such  cases  to  a 
purchase-money  mortgage  is  one  of  equity, 
and  not  of  statutory  origin,  and  applies 
to  any  claim  to  or  lien  upon  the  property 
arising  through  the  mortgagor."  Change 
in  the  form  of  the  security,  or  the  sub- 
stitution of  a  new  mortgage  for  the  one 
given  at  the  time  of  the  purchase,  does  not 
affect  the  operation  of  the  rule.  2  Pom. 
Eq.  Jur.  §§  726,  719,  and  note;  1  Jones, 
Mortg.  6th  ed.  §  927a;  Jones  v.  Parker, 
61  Wis.  218,  8  N.  W.  124;  Bradley  v.  Cur- 
tis, 79  Ky.  327 ;  Roush  v.  Miller,  39  W.  Va. 
638,  20  S.  E.  663;  Waples,  Homestead  & 
Exemption,  346,  348;  Dillon  v.  Byrne,  5 
Cal.  456.  And  the  principle  is  not  rendered 
inapplicable  by  the  fact  that  the  new  or 
substituted  mortgage  is  executed  to  a  third 
party  for  money  advanced  or  loaned  for  the 
purpose  of  paying  off  the  original  mort- 
gage. Carr  v.  Caldwell,  10  Cal.  380,  70 
Am.  Dec.  740;  Swift  v.  Kraemer,  13  Cal. 
526,  73  Am.  Dec.  603;  McWilliams  v.  Bones, 
84  Ga.  203,  10  S.  E.  724;  Bankers'  Loan 
&  Invest.  Co.  v.  Hornish,  94  Va.  608,  27 
S.  E.  469;  Zinkeison  v.  Lewis,  63  Kan. 
590,  66  Pac.  644;  Allen  v.  Caylor,  120 
Ala.  251,  74  Am.  St.  Rep.  31,  24  So. 
612;  Ogden  v.  Totten,  17  Ky.  L.  Rep. 
1390,  34  S.  W.  1081.  The  ground  upon 
which  it  is  held  in  some  of  the  cases  that 
a  mortgage  executed  to  a  third  party  for 
money  loaned  at  the  time  of  the  purchase 
for  the  purpose  of  paying  the  purchase 
price  is  a  purchase-money  mortga<^  is  that 
equity,  regarding  substance  rather  than 
mere  form,  will  consider  the  transaction 
the  same  as  if  the  property  had  been  con- 
veyed by  the  vendor  to  the  lender,  and  by 
the  latter  to  the  purchaser.  And  so  wliere 
the  money  is  borrowed  for  the  purpose 
of  paying  the  original  purchase-money 
mortgage,  upon  the  giving  of  a  new  mort- 
gage to  the  lender  to  secure  the  amount, 
since  the  lender  might  have  first  taken  an 
assignment  of  the  first  mortgage,  and  re- 
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leased  it  upon  receiving  a  new  mortgage 
in  its  place,  the  transaction  may  be  re- 1 
garded  in  equity  as  if  that  had  been  done, 
where  the  intention  appears  to  have  been 
to  substitute  the  new  for  the  old  mortgage, 
giving  the  new  mortgagee  the  same  lien. 

We  do  not  understand  these  principles 
to  be  disputed  by  counsel,  but  it  is  contend- 
ed that  they  are  inapplicable  to  the  facts 
in  the  case  at  bar,  for  the  reason  that  the 
purchase-money  mortgage  had  been  dis- 
charged by  the  foreclosure  sale,  and  the 
debt  secured  thereby  extinguished  by  the 
payment  of  the  proceeds  to  the  mortgagee. 
The  argument  does  not  hold  good  where 
the  former  mortgage  is  paid  by  the  use  of 
the  borrowed  money,  as  held  in  Carr  y. 
Caldwell,  10  Cal.  380,  70  Am.  Dec.  740; 
for  it  was  argued  in  that  case  that  %h.e 
payment  and  release  of  the  original  mort- 
gage discharged  the  debt  and  lien.  In  that 
case  a  decree  of  foreclosure  had  been  ob- 
tained upon  a  mortgage  given  for  the 
purchase  price,  and  the  premises  had  been 
advertised  for  sale  under  the  decree.  On 
the  day  set  for  the  sale  the  mortgagor  bor- 
rowed money  of  another  to  be  applied  in 
payment  of  the  decree  and  mortgage,  and 
executed  to  him  a  mortgage  upon  the  prop- 
erty. The  money  was  so  applied.  The  court 
said:  "It  cannot  be  doubted  that,  if  the 
note  and  mortgage  of  Gordon  had  been  re- 
newed, the  homestead  would  have  continued 
bound.  Can  it  make  any  difference  in 
equity  whether  the  first  debt  be  renewed, 
or  another  debt — if  it  be  another — for  the 
same  sum  created,  to  raise  money  to  pay 
off  the  first?  A  clear  title  to  the  homestead 
could  not  vest  until  the  payment  of  the 
purchase  money.  In  equity  and  in  effect 
the  advance  of  the  money  by  Carr,  under 
the.  circumstances,  to  pay  off  the  purchase 
money  due,  was  equivalent  to  so  much 
purchase  money.  The  debt  was,  to  all  in- 
tents and  purposes,  the  same,  though  the 
creditor  was  changed.  The  authorities 
cited  by  the  respondent,  and  especially '  1 
Dall.  164,  Kauffman  ▼.  Myer,  6  Watts,  134, 
7  Watts,  362;  Scott  ▼.  Fields,  and  Dillon 
T.  Byrne,  5  Cal.  456;  Marsh  v.  Rice, 
1  N.  H.  168,  support  this  view;  and  if 
we  could  find  no  case  to  support  it,  the 
sense  .and  apparent  justice  of  the  rule  would 
go  far  towards  inducing  us  to  adopt  it." 

In  the  case  at  bar  it  is  true  the  sale 
upon  the  foreclosure  had  occurred,  and  the 
money  was  borrowed  and  used  to  redeem 
from  the  sale.  It  is  true  also  that,  as  a 
personal  obli'oration  of  the  mortgagors,  the 
debt  had  been  extinguished.  It  is  proper, 
therefore,  to  consider  the  effect  of  the  sale 
upon  the  rights  of  the  parties,  and  the 
relation  of  the  purchasers  to  the  mortgaj^e 
foreclosed,  tlie  lien  thereof,  and  the  land.  \ 
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It  cannot  be  denied  that  the  purchasers 
at  the  sale  acquired  all  the  lien  of  the 
mortgage,  or  that  such  lien  was  superior 
to  the  homestead  right.  The  purchasers 
had  at  least  a  lien  equal  to  that  of  the 
mortgage,  the  foreclosure  proceedings  and 
sale  being  regular;  and,  if  the  sale  was 
irregular  or  invalid  for  any  reason,  they 
would  be  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee,  and  the  mortgage 
would  be  regarded  as  assigned  to  them.  1 
Jones,  Mortg.  6th  ed.  §  74;  2  Jones,  Mortg. 
6th  ed.  §§  1654,  1661,  1897,  1802;  Cava- 
naugh  V.  Sanderson,  152  Mich.  11,  115 
N.  W.  955.  But  they  had,  something  more 
than  a  mere  lien,  for  the  only  right  of 
the  mortgagors  was  the  statutory  right  of 
redemption.  Mr.  Freeman  says  that  the 
right  of  the  purchaser  at  an  execution  sale 
during  the  period  of  redemption  seems  more 
like  an  inchoate  title,  though  it  is  also 
a  lien.  3  Freeman,  Executions,  §  323.  The 
question  has  been  considered  in  Minnesota 
with  relation  to  the  right  of  a  purchaser' 
under  the  foreclosure  of  a  junior  mortgage 
to  redeem  from  a  sale  under  a  prior  mort- 
gage. And  it  was  said:  ''The  title  of  the 
mortgagor  does  not  pass  by  the  foreclosure 
till  his  right  of  redemption  expires.  .  .  . 
The  foreclosure  sale  attaches  this  condition 
to  his  title:  That  it  will  pass  at  the  end 
of  a  year  from  the  sale  unless  he,  his 
heirs,  [executors]  administrators,  or  as- 
signs redeem.  .  .  .  The  lien  of  the 
mortgage  is  not  extinguished  until  it 
merges  in  the  legal  estate,  when  that  passes 
by  lapse  of  time.  It  has  passed  indeed 
to  the  purchaser, — ^that  is,  to  the  amount 
of  the  purchase  price, — so  that,  if  he  go 
into  possession  under  the  foreclosure,  even 
though  it  be  invalid,  he  is  regarded  as  a 
mortgagee  in  possession."  It  had  been  in- 
dicated in  a  former  case  that  the  purchaser 
was  not  a  creditor  with  a  lien  entitling  him 
as  such  a  creditor  to  redeem,  but  the  court, 
referring  to  that  case,  further  said:  "We 
think,  however,  on  reflection,  that  the  term 
'creditor,'  as  used  in  the  statute,  ought  not 
to  be  construed  as  having  the  limited  sense 
of  a  personal  creditor.  There  may  be  a 
creditor,  so  far  as  concerns  the  land  alone, 
without  the  personal  relation  of  debtor  and 
creditor,  in  the  ordinary  sense,  existing." 
And  it  was  held  that  the  purchaser,  within 
the  meaning  of  the  redemption  statute,  was 
a  creditor  having  a  lien.  Buchanan  v.  Reid, 
43  Minn.  172,  45  N.  W.  11.  In  Indiana, 
after  referring  to  previous  decisions  of  the 
court,  it  was  said:  "These  decisions  close 
the  question  as  to  the  nature  of  the  right 
of  the  holder  of  a  sheriff's  certificate,  and 
establish  the  rule  that  he  has  a  lien,  and 
not  a  title.  .  .  .  We  adjudge  that  the 
holder  of  a  sheriff's  certificate  acquires  a 
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lien,  and  that  he  has  a  right  to  redeem  as 
a  lienholder,  but  not  as  an  owner."  Robert- 
son V.  Van  Cleave,  129  Ind.  217,  16  L.R.A. 
68,  26  N.  E.  899,  29  N.  E.  781.  And  in 
Illinois,  where  a  junior  mortgagee  had  re- 
deemed from  a  foreclosure  sale  under  the 
senior  mortgage,  the  court  said:  "By  the 
redemption,  the  sale  and  certificate,  as  the 
statute  declares,  became  null  and  void,  but 
upon  familiar  principles  of  equity  Mc- 
Carthy became  subrogated  to  the  rights  of 
the  purchaser  to  the  extent  of  having  a 
first  lien  on  the  land  redeemed  for  reim- 
bursement of  the  redemption  money."  Ogle 
V.  Koerner,  140  111.  170,  29  N.  E.  663.  See 
also  Herdman  v.  Cooper,  138  111.  683,  28 
N.  E.  1094.  While  the  purchaser  does  not 
have  the  legal  title  until  the  redemption 
period  has  expired,  and  is  not  until  then 
entitled  to  a  deed  or  possession,  and  dur- 
ing the  period  allowed  for  redemption  has 
only  a  lien  which  may  ripen  into  full  legal 
title,  his  title  when  he  receives  a  deed  will 
relate  back  to  the  time  of  the  execution  of 
the  mortgage,  and  take  effect  by  virtue  of 
the  original  deed  or  mortgage,  so  as  to 
cut  off  all  subsequent  liens  and  interests 
created  by  the  parties.  2  Jones,  Mortg. 
§§  1661,  1664,  1897. 

If  it  may  be  rightly  said  that  the  mort- 
gage debt  was  extinguished  by  the  sale  and 
before  the  estate  of  the  mortgagors  could 
pass  to  the  purchasers  by  a  deed,  that 
would  be  true  only  in  the  sense  that  it  had 
ceased  to  be  the  personal  obligation  of  the 
mortgagors.  It  remained  for  the  purpose  of 
supporting  the  lien  of  the  purchasers, 
though  a  personal  judgment  could  not  have 
been  recovered  upon  it,  and,  after  the  sale, 
to  the  extent  of  the  amount  paid  by  the 
purchasers  upon  the  sale,  it  was  a  con- 
ditional obligation  attached  to  the  right 
of  redemption,  for  the  property  could  not 
be  redeemed  from  the  sale  except  by  the 
payment  of  that  amount.  While  no  duty 
to  redeem  rested  upon  the  mortgagors,  they 
were  entitled  to  do  so,  but  only  upon  the 
payment  of  the  amount  required  by  law  in 
such  case;  and  the  mortgage  debt  deter- 
mined the  character  and  dignity  of  the  lien 
acquired  by  the  purchasers.  Where  one 
had  purchased  land  subject  to  a  mortgage, 
and  afterwards  took  an  assignment  of  the 
mortgage,  and  the  widow  of  the  former 
owner  who  had  given  the  mortgage  claimed 
dower,  it  was  said:  "The  debt,  even  if  dis- 
charged so  that  an  action  could  not  be 
sustained  against  the  original  promisor, 
still  subsists  in  the  nature  of  a  charge  or 
lien  upon  the  land,  and  upholds  the  mort- 
gage title  as  against  anyone  who  ought  not 
in  justice  to  take  the  land  from  the  mort- 
gagee without  paying  the  money."  Speak- 
ing of  the  situation  of  the  owner  respecting 
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the  title,  imned lately  preceding  tlie  re- 
marks just  quoted,  the  court  said:  "It  is 
true  he  holds  all  the  title  that  Adams  had, 
and  all  the  title  that  Parrott  [the  mort- 
gagee] had,  and  the  two  titles,  therefore, 
unite  in  him.  Now  by  this,  prima  facie, 
the  mortgage  debt  is  extinguished.  .  .  . 
But  that  is  not  considered  as  done  without 
regarding  the  equities  of  the  parties."  And 
so  it  was  held  that  the  widow  was  entitled 
to  dower  only  upon  contributing  her  due 
proportion  of  the  mortgage  debt.  Adams  v. 
Hill,  29  N.  H.  202. 

Unquestionably,  therefore,  the  purchasers 
under  the  foreclosure  sale  had  a  lien  upon 
the  property  including  the  homestead  right, 
— a  lien  which,  through  the  failure  to  re- 
deem within  the  period  allowed  therefor, 
w.ould  ripen  into  an  absolute  title.  It  was 
the  lien  of  the  viortgage,  as  much  so  as  if 
the  mortgage  had  been  assigned  to  the 
purchasers,  and  necessarily  was  a  lien  for 
purchase  money  created  by  the  mortgage. 
For  the  purpose  of  discharging  that  lien 
the  money  was  borrowed  from  the  defendant 
Powers,  and  the  mortgage  in  question  was 
executed  and  delivered  to  him;  and  it  is 
contended  that  by  this  transaction  a  home- 
stead right  was  acquired  in  the  property, 
though  it  had  not  been  paid  for  except  with 
money  borrowed  upon  the  security  of  this 
mortgage.  It  was  well  said  by  the  supreme 
court  of  Wisconsin:  "Exemption  and 
homestead  laws  are  liberally  construed  to 
effect  their  beneficent  purpose,  but  they 
will  not  be  construed  so  as  to  accomplish 
positive  frauds,  if  such  a  result  can  be 
avoided."  Lashua  v.  Myhre,  117  Wis.  18, 
93  N.  W.  811.  We  are  not  called  upon  in 
this  case  to  determine  what  the  effect  of 
the  transaction  or  the  rights  of  the  parties 
would  have  been,  if  the  money  had  been 
loaned  solely  upon  the  personal  obligation 
of  Alex  Powers  and  his  wife,  without  any 
agreement  or  understanding  for  a  lien  upon 
the  premises  as  security  therefor,  and  there- 
fore the  question  to  be  decided  does  not 
wholly  depend  upon  the  technical  meaning 
of  the  term  "purchase  money,"  or  the  words 
of  the  Constitution,  "obligations  contracted 
for  the  purchase  of  said  premises;"  for 
here  security  was  given  under  circum- 
stances clearly  showing  an  intention  to  se- 
cure the  payment  of  the  money  loaned  by 
a  first  lien  upon  the  property. 

While  the  point  does  not  appear  to  have 
been  contested,  a  transaction  like  that  in 
this  case,  viz.,  money  loaned,  secured  by  a 
trust  deed  on  the  property,  to  redeem  from 
a  foreclosure  sale,  was  regarded  by  the 
courts  in  Illinois  as  preserving  the  lien  of 
the  mortgage  for  the  purchase  money,  and 
upon  a  sale  of  the  property  to  satisfy  the 
claims   of  other  creditors,   the  amount  at 
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such  lien  was  first  paid  out  of  the  proceeds, 
though  the  property  had  been  conveyed  to 
the  wife  upon  the  payment  by  her  of  the 
money  so  loaned.  Frederick  y.  Emig,  186 
111.  319,  78  Am.  St.  Rep.  283,  67  N.  E. 
883;  Frederick, V.  Ewrig,  82  III.  363.  The 
money  which  the  mortgage  was  given  to 
secure  was  in  fact  borrowed  and  used  to 
pay  the  purchase  price  of  the  property. 
J.  L.  Powers,  -  who  loaned  the  money  and 
to  whom  the  mortgage  was  executed,  had 
been  the  assignee  and  holder  of  the  original 
mortgage  for  the  purchase  price,  and  had 
foreclosed  it  by  a  sale  of  the  property.  He 
was  again  requested  to  assist*  the  parties 
in  preventing  the  loss  of  their  interest  in 
the  property,  and  to  do  so,  as  he  did  not 
have  sufiScient  funds  for  the  purpose,  he 
borrowed  $300,  a  part  of  the  amount  re- 
quired, from  the  Bank  of  Commerce,  which 
accounts  for  the  execution  of  the  new  mort- 
gage to  that  bank  for  the  benefit  of  Pow- 
ers. Disregarding  the  mere  form  of  the 
transaction,  it  is  impossible  to  understand 
it  in  any  other  light  than  that  Alex  Powers 
and  his  -wife  wanted  to  secure  further  time 
to  pay  for  their  property,  and  arranged 
for  the  loan  for  that  purpose.  They  had 
not  paid  for  it  up  to  that  time,  and  if  they 
paid  for  it  at  all,  it  was  with  the  money 
loaned  to  them  on  July  12,  1906,  for  which 
the  mortgage  of  that  date  was  given. 
Under  these  circumstances,  is  it  the  duty  of 
the  court  to  grant  the  relief  demanded  by 
the  plaintiff  by  entering  a  decree  removing 
as  a  cloud  upon  her  title  the  lien  claimed  by 
these  defendants,  by  reason  of  the  omission 
from  the  mortgage  of  a  clause  expressly 
waiving  the  homestead  right  of  Alex  Pow- 
ers? We  think  not,  even  if  it  would  be  im- 
proper to  regard  the  mortgage  as  one  given 
for  purchase  money.  Assuming  that  the 
mortgage  was  one  in  which  an  express  re- 
lease of  the  homestead  by  both  parties 
was  necessary  to  authorize  it  to  be  con- 
strued as  barring  the  homestead  right,  the 
facts  of  the  case,  in  our'  opinion,  bring  it 
within  the  operation  of  the  principle  of 
equitable  assignment  by  subrogation,  which, 
as  observed  by  Mr.  Pomeroy,  speaking  of 
the  doctrine  in  relation  to  mortgages,  "is 
also  justly  extended,  by  analogy,  to  one 
who,  having  no  previous  interest,  and  being 
under  no  obligation,  pays  off  the  mortgage, 
or  advances  money  for  its  payment^  at  the 
instance  of  a  debtor  party  and  for  his 
benefit.  Such  a  person  is  in  no  true  sense 
a  .  .  .  volunteer."  3  Pom.  Eq.  Jur. 
S  1212;  Amick  v.  Woodworth,.  68  Ohio  St. 
86,  60  N.  E.  437;  Motes  v.  Robertson,  133 
Ala.  630,  42  So.  226;  Boevink  v.  Chris- 
tiaanse,  69  Neb.  256,  96  N.  W.  652;  War- 
ford  ▼.  Hankins,  150  Ind.  489,  60  N.  E. 
468 ;  Ogden  v.  Totten,  17  Ky.  L.  Rep.  1390, 
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34  S.  W.  1081;  Wilson  v.  Wilson,  6  Idaho, 
597,  67  Pac.  708;  Ileuser  v.  Sharman,  89 
Iowa,  356,  48  Am.  St.  Rep.  390,  56  N.  W. 
525;  Re  McGuire  (D.  C.)   137  Fed-  967. 

The  following  statement  of  the  rule  is 
found  in  the  opinion  of  the  court  delivered 
by  Judge  Thayer  in  the  case  of  Cumberland 
Bldg.  &  L.  Asso.  y.  Sparks,  49  C.  C.  A. 
610,  111  Fed.  647:  "Where  money  is  ad- 
vanced to  a  debtor  in  pursuance  of  an  ex- 
press agreement  that  it  is  to  be  used  to 
retire  existing  liens  or  encumbrances  on 
his  property,  and  that  the  creditor  who 
loans  the  money  is  to  have  a  first  lien 
upon  the  property  to  secure  its  repayment, 
such  creditor  may  be  subrogated  to  the 
rights  of  the  encumbrancer  or  lienor  whose 
debt  has  been  paid,  not  only  as  against  the 
borrower,  but  as  against  any  one  else  who 
subsequently  acquires  an  interest  in  the 
property  with  knowledge  of  the  circum- 
stances under  which  the  money  to  pay  off 
the  encumbrances  or  liens  was  advanced. 
They  [the  authorities]  further  hold  that,  if 
money  is  advanced  to  a' debtor  to  discharge 
an  existing  first  mortgage  upon  his  prop- 
erty, and  in  pursuance  of  an  agreement  that 
the  lender  is  to  have  a  first  lien  upon  the 
propei'ty  for  the  repayment  of  the  sum 
loaned,  the  lender  -  is  entitled,  as  against 
a  junior  encumbrancer,  to  be  treated  as  the 
assignee  of  the  first  mortgage  which  has 
been  paid  off  and  discharged  with  the 
money  loaned,  whenever  it  becomes  neces- 
sary to  do  so  to  effectuate  the  agreement 
with  the  lender,  and  to  prevent  the  junior 
encumbrance  from  being  raised  accidently 
to  the  dignity  of  a  first  lien,  contrary  to 
the  intention  of  the  parties.  The  species 
of  subrogation  mentioned  in  both  of  these 
instances  is  what  has  been, termed  'conven- 
tional subrogation,'  and  does  not  depend 
upon  the  establishment  of  any  privity  of 
contract." 

While  the  rule  is  more  generally  stated 
in  a  form  requiring  an  express  agreement 
that  the  lender  should  have  a  first  lien 
upon  the  property,  many  authorities  sus- 
tain the  proposition  that,  in  the  absence 
of  an  express  agreement,  one  may  be  im- 
plied. Gans  v.  Thieme,  93  N.  Y.  226;  Wil- 
kins  V.  Gibson,  113  Ga.  31,  84  Am.  St.  Rep. 
204,  38  S.  E.  374;  Rachal  v.  Smith,  42  C. 
C.  A.  297,  101  Fed.  169.  And  in  the  notes 
to  the  Georgia  case  cited  in  84  Am.  St. 
Rep.  233,  it  is  said:  "One  who  lends 
money  to  discharge  liens  on  real  property 
and  who  discharges  them  at  the  request 
of  the  debtor,  expecting  that  his  securities 
will  of  record  take  the  place  of  that  which 
he  discharged,  is  not  a  volunteer.  There- 
fore he  may  be  subrogated  to  the  liens  dis- 
charged." In  Rachal  v.  Smith  the  court 
say:      "If   a   person   pays  a  debt   at  tho 
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instance,  request,  or  solicitation  of  the 
debtor,  he  is  neither  a  volunteer,  stranger, 
or  intermeddler ;  nor  is  the  debt  regarded 
as  extinguished,  if  justice  requires  that  it 
should  be  kept  alive  for  the  benefit  of  the 
one  advancing  the  money,  who  thereby  be- 
comes the  creditor.  .  .  .  We  decide 
that  on  the  facts  of  the  case,  in  the  absence 
of  any  agreement  on  the  subject,  the  Al- 
liance Trust  Company  [the  new  mortgagee] 
is  subrogated  to  the  rights  of  the  mort* 
gagees  whose  claims  it  advanced  the  money 
to  discharge."  The  theory  is  that  the 
agreement  that  the  lender  is  to  be  secured 
by  a  first  mortgage  on  the  property  will  be 
treated  in  equity  as  an  agreement  that  the 
lien  to  be  discharged  shall  become  security 
for  the  loan,  that  such  is  the  substance  of 
the  transaction,  and  equity  will  effectuate 
the  real  intention  of  the  parties,  where  no 
injury  is  done  to  an  innocent  party. 
Home  Sav.  Bank  v.  Bierstadt,  168  111.  618, 
61  Am.  St.  Rep.  146,  48  N.  E.  161. 

In  Lashua  v.  Myhre,  117  Wis.  18,  93 
N.  W.  811,  the  rule  was  stated  as  follows: 
"Where  one  loans  money  to  another  upon 
the  agreement  that  it  is  to  be  used  to  pay 
off  an  existing  mortgage  on  property,  and 
that  a  new  mortgage  is  to  be  executed  to 
the  lender  therefor,  the  lender  is  entitled  to 
be  subrogated  to  the  rights  of  the  prior 
mortgagee  in  case  the  borrower  fails  to  ex- 
ecute a  new  mortgage,  or  in  case  the  new 
mortgage,  when  executed,  proves  to  be  in- 
valid or  defective."  And  the  rule  was  ap- 
plied where  a  chattel  mortgage  upon 
exempt  property  was  defective  for  the  rea- 
son that  the  signature  of  the  wife,  who  was 
required  by  law  to  sign  such  an  instru- 
ment, was  not  witnessed  by  two  witnesses 
as  required  by  the  statute;  the  mortgage 
having  been  given  for  money  borrowed  to 
pay  off  an  existing  mortgage  on  the  prop- 
erty. The  suit  was  brought  by  the  husband 
and  wife  to  remove  the  cloud  upon  the  title, 
of  the  apparent  lien  of  the  mortgage.  The 
court  said:  "The  owner  of  the  property 
having  borrowed  money  of  the  defendant 
under  his  agreement  that  it  should  be  used 
to  pay  off  a  valid  mortgage  thereon,  and 
that  defendant  should  have  a  new  one  in 
place  thereof,  and  the  money  having  been 
in  fact  so  used,  a  court  of  equity  would 
doubtless  keep  alive  the  valid  mortgages 
for  the  defendant's  protection  to  meet  the 
very  contingency  of  the  wife's  refusal  to 
sign."  And  it  was  held  that  upon  proof 
of  such  facts  the  plaintiffs  would  not  be 
entitled  to  have  the  Qipparent  lien  of  the 
second  mortgage  set  aside,  except  upon  con- 
dition that  the  amount  due  upon  the  valid 
mortgages,  "now  equitably  owned  by  the 
defendant,"  be  first  paid. 

The  findings,  it  is  true,  do  not  expressly 
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state  that  the  new  mortgage  was  executed 
pursuant  to  an  agreement  to  secure  the 
loan  by  a  lien  on  the  property;  but  it  is 
impossible  to  construe  the  transaction  as 
shown  by  the  findings  otherwise  than  as 
the  result  of  a  prior  agreement  to  secure 
the  loan  by  a  first-mortgage  lien,  and  there- 
by substitute  a  new  mortgage  for  the  lien 
of  the  first  mortgage,  then  held  by  the  pur- 
chasers under  the  foreclosure  sale.  The 
court  found  that  for  the  purpose  of  redeem- 
ing the  property  from  the  sale  the  money 
was  borrowed  and  the  mortgage  executed. 
The  money  was  loaned  and  the  mortgage 
executed  *af  the  same  time.  The  fact  that 
the  mortgage  was  given  shows  an  under- 
standing that  one  would  be  given.  The 
note  was  signed  by  both  the  plaintiff  and 
her  husband.  The  mortgage  contained  cove- 
nants that  the  property  was  free  from  all 
encumbrances;  that  the  mortgagors  were 
seised  in  fee  simple;  that  they  had  a  good 
and  lawful  right  to  convey  the  property; 
and  that  they  would  warrant  and  defend 
the  same  against  all  lawful  claims  and  de- 
mands whatsoever.  And  the  plaintiff,  by 
a  clause  inserted  therein,  expressly  waived 
and  released  her  homestead  right.  Does 
not  this  show  an  intention  to  g^ve  a  first 
and  valid  .lien  upon  the  premises?  It 
seems  to  us  that  it  does.  In  Louisiana  it 
is  held  that  such  a  waiver  by  the  wife 
alone  is  sufiScient  to  show  the  intention  of 
both  parties  to  waive  the  homestead,  and 
a  similar  mortgage  was  held  to  constitute 
a  waiver  by  both  parties,  on  the  ground 
that  the  waiver  by  the  wife  alone  would  be 
meaningless,  since  she  had  no  homestead  to 
waive  independently  of  her  husband.  Cole- 
man V.  Wax,  120  La.  877,  45  So.  926. 
Whether  that  would  be  a  correct  ruling  or 
not  under  our  statutes,  we  are  satisfied 
that  the  mortgage  itself  discloses  that  the 
parties  intended  to  execute  a  mortgage 
properly  waiving  the  homestead;  and,  in 
connection  with  the  other  facts,  justifies  us 
in  concluding  that  it  was  executed  pur- 
suant to  an  agreement  to  substitute,  for 
the  lien  to  be  discharged,  another  security 
of  equal  effect.  Another  persuasive  fact  is 
that  the  note  signed  by  the  plaintiff  and 
her  husband,  which  was  given  at  the  time 
of  the  mortgage  for  the  money  loaned,  con- 
tained a  clause  stating  that  the  makers 
waived  all  benefit  of  stay  and  exemption 
laws;  and  upon  the  margin  was  written: 
"Secured  by  Real  Estate  Mtg."  It  is  to  be 
remembered,  also,  that  the  property  was 
worth  but  a  small  amount  over  $1,500,  the 
amount  of  a  homestead  exemption,  that  the 
lender  had  held  and  foreclosed  the  prior 
mortgage,  and  it  would  be  most  unreason- 
able to  suppose  that  he  would  advance  a 
larger  sum,  made  necessary  by  the  expense 
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of  tli«  foreclosure,  upon  the  understanding 
that  he  was  to  have  a  lien  only  upon  the 
small  excess  above  the  value  of  the  home- 
stead exemption,  when  it  appears  that  he 
was  to  have  a  mortgage  upon  the  property, 
and  one  was  executed  without  the  express 
reservation  of  any  interest  of  the  mort- 
gagors or  others. 

Holding  that  the  defendants  would  be  en- 
titled to  be  subrogated  to  the  prior  lien, 
if  the  mortgage  under  which  they  claim 
was  invalid  or  defective,  and  that  such 
prior  lien  was  a  lien  for  purchase  money,  it 
is  clear  that,  not  having  paid  or  offered  to 
pay  at  least  the  amount  that  would  be 
necessary  to  satisfy  the  prior  lien,  the 
plaintiff  was  not  entitled  to  the  relief  she 
asked  for. 

But  since  the  lien  to  which  the  defend- 
ants would  be  subrogated,  if  necessary,  was 
a  purchase-money  lien,  we  see  no  objection 
to  considering  the  mortgage  in  question  as 
one  for  purchase  money;  and,  in  that  view 
of  it,  the  manner  of  its  execution  and  the 
provisions  contained  therein  would  be  suffi- 
cient to  bar  the  homestead  right.  We 
think,  indeed,  that  it  might  properly  be 
held  to  have  been  a  purchase-money  mort- 
gage; for  there  appears  to  us  to  be  no 
substantial  distinction  in  that  respect  be- 
tween a  mortgage  given  for  money  loaned 
to  pay  off  a  prior  purchase-money  mort- 
gage and  one  given  to  secure  a  loan  made 
for  the  purpose  of  redeeming  from  a  fore- 
closure sale  under  such  mortgage. 

The  judgment  will  be  affirmed. 

Beard,  Ch.  J.,  and  Scott,  J.,  concur. 
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STATE  OF  WASHINGTON  EX  REL. 
GREAT  NORTHERN  RAILWAY  COM- 
PANY 

V. 

SUPERIOR    COURT    FOR    SNOHOMISH 
COUNTY  et  al. 

(68  Wash.  572,  123  Pac.  996.) 

Statute  —  sufficiency  of  title  —  railroad 
grade. 

1.  A  title,  "An  Act  to  Provide  for  the 


Formation  of  Corporations,''  is  sufficient  to 
cover  a  provision  allowing  railroad  com- 
panies to  change  the  grade  or  location  of 
their  roads  for  reasonable  causes,  and  to  ap- 
propriate the  necessary  materials  therefor. 

Eminent  domain  —  securing  material 
for  grading  railroad. 

2.  Securing  property  from  which  to  take 
materiids  to  raise  the  grade  of  a  railroad 
track  and  strengthen  the  embankment, 
which  had  been  injured  by  floods,  for  the 
convenience,  safety,  and  security  of  the 
public,  is  a  public  use  for  which  the  power 
of  eminent  domain  may  be  employed. 

(May  31,  1912.) 

PETITION  for  a  writ  to  review  the  ac- 
tion of  the  Superior  Court  for  Sno- 
homish County  dismissing  an  application 
for  the  condemnation  of  certain  real  estate 
under  the  right  of  eminent  domain  to  se- 
cure earth  for  use  in  grading  petitioner's 
right  of   way.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  V.  Brown  and  F.  O.  Borety, 
for  relator: 

The  title  is  sufficient. 

Marston  v.  Humes,  3  Wash.  267,  28  Pac. 
520;  State  ex  rel.  Olsen  v.  Board  of  Con- 
trol, 86  Minn.  165,  88  N.  W.  633;  Lancey 
V.  King  County,  15  Wash.  9,  34  L.R.A.  817, 
45  Pac.  646;  Percival  v.  Cowychee  &  H.  W. 
Irrig.  Dist.  16  Wash.  480,  46  Pac,  1035; 
State  use  of  Rathbone  v.  Wirt  Co.  37  W. 
Va.  808,  17  S.  E.  379;  Weed  v.  Goodwin, 
36  Wash.  31,  78  Pac.  36;  Detroit  v.  De- 
troit Citizens'  Street  R.  Co.  184  U.  S. 
368,  46  L.  ed.  592,  22  Sup.  Ct.  Rep.  410; 
Ewing  V.  Seattle,  55  Wash.  229,  104  Pac. 
269;  Seymour  v.  Tacoma,  6  Wash.  138,  32 
Pac.  1077;  State,  Coward,  Prosecutor,  v. 
North  Plainfield,  63  N.  J.  L.  61,  42  Atl. 
806;  Pinkerton  ▼.  Pennsylvania  Traction 
Co.  193  Pa.  229,  44  Atl.  284;  People  ex  rel. 
Deneen  v.  People's  Gaslight  &  Coke  Co.  205 
111.  482,  98  Am.  St.  Rep.  244,  68  N.  E.  950; 
Ryan  v.  Louisville  &  N.  Terminal  Co.  102 
Tenn.  Ill,  45  L.R.A.  303,  60  S.  W.  744; 
Lewis's  Sutherland,  Stat.  Constr.  2d  ed. 
§  131. 

The  material  which  the  railway  com- 
pany seeks  to  obtain  from  this  land  is  "ma- 
terial for  construction." 

Lewis,  Em.  Dom.  3d  ed.  §  403;  Hopkins 
V.   Philadelphia,   W.   &  B.   R.   Co.   94  Md. 


Note, '^  Eminent  domain.  Power  of 
railroad  to  condemn  property  to  oh* 
tain  construction  material. 

The  question  decided  in  State  ex  rel. 
Great  Northern  R.  Co.  v.  Superior  Ct., 
whether  a  railroad  may,  under  the  power  of 
eminent  domain,  secure  property  from  which 
to  get  materials  for  constnicHon  and  re- 
pair, has  been  directly  discussed  in  but  few 
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cases,  although  statutes  extending  the  power 
of  eminent  domain  to  cases  of  this  nature 
have  been  enacted  in  a  good  many  jurisdic- 
tions. 

In  Hopkins  v.  Florida  C.  &  P.  R.  Co.  97 
Ga.  107,  25  S.  E.  452,  it  was  held  that  a 
statute  conferring  power  "upon  a  railroad 
company  *to  take,*  'for  obtaining  gravel 
and  other  material,  as  much  land  as  may  be 
necessary  for  the  proper  construction,  opera- 
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267,  61  Atl.  404;  Bell  v.  Maish,  137  Ind. 
226,  36  N.  K  358,  1118;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  McConnell,  25  Kan.  3/0;  Pres- 
ton V.  Dubuque  &  P.  R.  Co.  11  Iowa,  15. 

The  appropriation  of  land  for  the  con- 
Btruction,  maintenance,  and  operation  of 
railroads  includes  the  taking  of  such  lands 
for  the  purpose  of  securing  material  for 
such  construction,  maintenance,  and  op- 
eration. 

Lewis,  EnL  Dom.  3d  ed.  §  263,  note  9; 
Saginaw,  T.  &  H.  R,  Co.  v.  Bordner,  108 
Mich.  236,  66  N.  W.  62;  Minneapolis  &  St. 
L.  R.  Co.  V.  Nicolin,  76  Minn.  302,  79  N. 
W.  304;  State  ex  rel.  Harlan  ▼.  Centralia- 
Chehalis  Electric  R.  Power  Co.  42  Wash. 
632,  7  L.R.A.(N.S.)    198,  85  Pac.  344. 

Such  use  is  a  public  use. 


Bigelow  V.  Draper,  6  N.  D.  152,  69  N.  W. 
570;  Milwaukee  &  St.  P.  R.  Co.  ▼.  Mil- 
waukee, 34  Wis.  271;  Reusch  v.  Chicago, 
B.  &  Q.  R.  Co.  67  Iowa,  687,  11  N.  W.  647; 
Valley  R,  Co.  v.  Bohm,  34  Ohio  St.  114; 
Vermont  C.  R.  Co.  v.  Baxter,  22  Vt.  365; 
State  ex  rel.  Harlan  v.  Centralia-Chehalts 
Electric  R.  Power  Co.  42  Wash.  632,  7 
L.R.A.(N.S.)    198,  85  Pac.  344. 

Messrs.  Arctander,  Halls,  A  Jacob- 
sen  for  respondents. 

Mount,  J.,  delivered  the  opinion  of  the 
court: 

The  relator  brought  an  action  in  the 
court  below  to  condemn  a  certain  tract  of 
land  belonging  to  the  respondents  Christian 
Joergenson   and   wife.     The   railway  com- 


tion,  and  security  of  its  railroad,' "  included 
the  power  to  condemn,  for  the  purposes  in- 
dicated, lands  lying  contiguous  to  its  right 
of  way,  and  necessary  for  the  purpose  of 
securing  gravel,  sand,  and  other  material 
necessary  for  the  construction,  operation, 
and  security  of  its  line  of  railroads  in  the 
state.  The  court  said,  after  referring  to 
the  provision  in  the  United  States  Consti- 
tution that  private  property  shall  not  be 
taken  for  public  use  without  compensation: 
"The  Constitution  of  the  state  of  Georgia, 
IF  1,  §  3,  art.  1,  Code,  §  6024,  provides  that 
private  property  shall  not  be  taken  or  dam- 
aged for  public  purposes  without  just  and 
adequate  compensation  being  first  paid. 
.  .  .  It  was  early  held  that  it  was  the 
province  of  the  legislature  to  determine 
what  objects  are  or  are  not  of  such  public 
importance  as  to  justify  them  in  appro- 
priating property.  See  Mims  v.  Macon  &> 
W.  R.  Co.  3  Ga.  338.  In  the  same  case  it 
was  held  that  the  appropriation  of  private 
property  to  a  railroad  company  for  the  pur- 
pose of  building  a  railroad,  under  the  right 
of  eminent  domain  conferred  by  its  char- 
ter, was  the  exercise  of  that  power  for  a 
public  use;  and  by  the  same  decision  of 
this  court  it  was  held  that  the  state  could 
lawfully  delegate  the  power  to  corporations 
chartered,  like  railroad  companies,  for  a 
great  public  use,  .  .  .  Our  courts  have 
uniformly  held  that  the  right  of  eminent 
domain  was  lawfully  exercised  when  the 
power  was  conferred  upon  railroad  com- 
panies, in  the  construction  of  these  great 
channels  of  travel,  to  appropriate  private 
property  for  their  necessary  uses." 

Vermont  C.  R.  Co.  v.  Baxter,  22  Vt.  365, 
arose  under  the  Vermont  statute  giving  a 
railroad  power  to  enter  upon  any  lands  con- 
tiguous to  said  railroad  or  its  works,  and 
to  carry  away  and  use  such  stone,  gravel, 
earthj  and  other  material  as  might  be  neces- 
sary for  building  or  repairing  said  road. 
In  a  note  to  the  case,  Redfield,  J.,  who  de- 
livered the  opinion,  said:  "Since  the  deci- 
sion of  this  case,  it  has  been  somewhat 
questioned,  by  some,  whether  the  company 
itself  has  any  right  to  take  materials  for 
building  its  road,  beyond  the  limits  of  the 
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survey.  That  question  was  not  made  or  con- 
sidered by  the  court  in  this  case,  and,  if  it 
be  a  question,  is  one  involving  constitution- 
al considerations  of  a  character  which  might 
require  serious  discussion  and  grave  in- 
quiry. But  at  present  I  should  be  inclined 
to  suppose  it  must  depend  upon  the  neces- 
sity for  taking  such  materials,  and  tbat  it 
is  therefore  a  question  of  fact  mainly." 

Most  of  the  cases  on  the  subject  of  con- 
demnation by  railroads  for  the  purpose  of 
obtaining  construction  material  relate  to 
the  extent  of  the  powers  granted  by  the 
legislature,  and  take  for  granted  the  legis- 
lative authority. 

In  New  York  &  C.  R.  Co.  v.  Gunnison,  1 
Hun,  406,  the  court,  in  denying  the  rail 
road  the  right  to  condemn  lands  for  thi: 
purposes  of  taking  gravel  therefrom  wlien 
it  was  shown  that  the  railroad  had  anotlicr 
gravel  pit  within  6  miles,  said:  "The  right 
ot  condemnation  is  the  exercise  of  an  ex- 
traordinary power  reserved  by  the  state, 
in  hostility  to  the  private  rights  of  citizens. 
It  must  therefore  be  expressly  granted, 
when  exercised  by  a  private  or  municipal 
corporation.  The  grant  will  not  be  extended 
by  inference  or  implication.  Nor  can  any- 
thing be  taJcen,  except  by  virtue  of  the  law, 
for  the  benefit  of  the  public,  and  under  an 
indispensable  necessity  in  the  construction 
and  maintenance  of  the  road.  It  is  not  suf- 
ficient that  it  is  convenient  or  cheaper  for 
the  road.  Because  such  a  rule  would  apply 
to  ties,  fuel,  or  outside  soil  for  the  pur- 
poses of  embankments.  It  follows  that  the 
railroad  company  cannot  acquire  the  ri);hi 
to  this  land  for  the  purpose  of  excavating 
the  soil  and  carrying  it  away  for  raany 
miles,  under  the  doctrine  of  eminent  do- 
main, by  virtue  of  the  statutes  now  in 
force." 

Where,  under  the  statute,  a  railroad  had 
power  to  take  land  within  certain  limits, 
which  should  be  necessary  for  the  purpose 
of  making  and  maintaining  the  railway 
and  works,  it  was  held  that  a  railroad 
could  not  condemn  land  for  purposes  of  ma- 
terial, even  though  contiguous  to  its  line, 
without  showing  that  good  and  sufficient 
soil  could  not  be  obtained  by  them  else- 
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pany  seeks  the  land  for  the  purpose  of 
remoYing  the  earth  therefrom,  in  order  to 
fill  and  raise  the  grade  of  its  railway  be- 
tween the  stations  of  Silvana  and  Burling- 
ton, a  distance  of  about  22  miles.  The 
tract  of  land  sought  lies  between  these 
stations,  and  adjoins  the  right  of  way  of 
the  railway  company.  The  object  for  which 
the  land  is  sought  is  stated  in  the  petition 
as  follows:  ''The  obtaining  of  materials  for 
construction  and  maintenance  of  the  rail- 
road of  your  petitioner  as  hereinafter  de- 
scribed, and  for  the  security  and  safety 
of  the  public  in  the  construction,  mainte- 
nance, and  operation  of  said  railway.  That 
your  petitioner  owns  and  is  now  operating 
a  line  of  railroad  from  the  city  of  Van- 
couver, in  the  Province  of  British  Colum- 


bia, Dominion  of  Canada,  to  the  city  of 
Seattle,  in  the  state  of  Washington,  and 
through  the  state  of  Washington  to  the 
cities  of  St.  Paul  and  Duluth,  in  the  state 
of  Minnesota,  and  that  it  operates  trains 
over  said  railway  and  other  tracks  to  the 
city  of  Portland,  in  the  state  of  Oregon. 
That  the  said  railway  of  petitioner  serves 
the  towns  of  Burlington,  in  the  county  of 
Skagit  and  Stanwood,  and  Silvana,  in  the 
county  of  Snohomish,  which  towns  have 
stations  situated  upon  the  main  line  of 
your  petitioner  between  Vancouver,  Brit- 
ish Columbia,  and  all  other  points  men- 
tioned herein,  and  that  the  property  here- 
in sought  to.  be  appropriated  immediately 
adjoins  the  right  of  way  of  said  railway. 
That  for  several  years  last  past,  and  par- 


where  at  a  convenient  distance.  It  is  not 
clear,  by  the  case,  but  that  the  railroad 
might  have  been  allowed  to  take  less  than 
the  fee  for  this  purpose,  but  it  was  sug- 
gested that  they  desired  to  take  the  fee 
merely  to  exchange  it  for  another  piece  of 
land,  where  they  could  get  the  material  de- 
sired. Eversfield  v.  Mid-Sussex  R.  Co.  3 
DeG.  &  J.  286,  28  L.  J.  Ch.  N.  S.  107,  6 
Jur.  N.  S.  776,  7  Week.  Rep.  102. 

In  Watson  v.  Northern  R.  Co.  6  Ont.  Rep. 
650,  it  was  held  that  a  railroad,  under 
ordinary  circumstances,  could  not  take  land 
for  a  gravel  pit.  There  was  in  the  statute 
a  possible  permission  by  implication  to  take 
gravel,  but  the  court  did  not  pass  on  this, 
as  the  mere  right  of  taking  was  not  what 
was  desired  by  the  railroad. 

In  Valley  R.  Co.  v.  Bohm,  34  Ohio  St. 
114,  it  was  held  that  where  a  railroad 
wished  to  proceed  to  condemn  lands  for 
the  purpose  of  securing  materials  for  con- 
struction, under  the  statute  permitting  such 
condemnation,  the  petition  should  be  so 
specific  in  its  description  of  the  use  in- 
tended as  to  leave  no  doubt  as  to  the  extent 
of  the  interest  sought  to  be  acquired. 

In  Saginaw,  T.  &  H.  R.  Co.  v.  Bordner, 
308  Mich.  236,  66  N.  W.  62,  where  the 
statute  authorized  the  condemnation  of 
gravel  beds,  a  railroad  which  owned  two 
gravel  pits  separated  by  a  narrow  strip  of 
land  was  allowed  to  condemn  this  strip, 
on  the  ground  that  it  was  more  convenient 
for  the  railroad  to  be  able  to  use  its  gravel 
pits  by  Connecting  them  by  a  single  line 
with  its  main  line  than  by  two  lines,  and 
that  the  trouble  and  expense,  etc.,  was  a 
question  of  necessity  for  the  jury. 

In  Chicago,  M.  &  St.  P.  R.  Co.  v.  Mason, 
23  S.  D.  664,  122  N.  W.  601,  it  was  held 
that  the  statute  which  provides:  "That  a 
railway  corporation  shall  have  power  to  lay 
out  its  road  not  exceeding  100  feet  in  width, 
and  to  construct  the  same,  and,  for  the  pur- 
poses of  obtaining  gravel,  to  take  as  much 
land  as  may  be  necessary  for  the  proper 
construction,  operation,  and  security  of  the 
road," — sufficiently  authorizes  a  railway 
corporation  to  condemn  land  for  the  pur- 
pose of  obtaining  gravel  to  keep  its  road- 
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bed  in  a  safe  condition  for  use.  The  court 
held  that  the  legislature  had  delegated  to 
the  railroad  the  right  and  discretion  as  to 
what  land  should  he  taken,  and  that  there 
was  in  this  case  no  oppression  in  the  exer- 
cise of  that  right,  it  appearing  that  the 
railroad  desired  to  take  about  34  acres 
along  its  right  of  way,  and  that  it  had  no 
other  gravel  beds  within  100  miles. 

In  Smith  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  170  Ind.  382,  81  N.  E.  601,  where  the 
purpose  of  the  proceeding  was  to  make  local 
alterations  and  to  raise  prade,  the  court 
said :  "Railroad  companies  are  .  not  au- 
thorized to  lay  out  their  roads  in  general 
exceeding  6  rods  wide,  but  for  the  purpose 
of  'cuttings,  embankments,  and  procuring 
stone  and  gravel'  they  may  take  as  much 
more  land,  within  the  limits  of  their  char- 
ter, as  may  be  necessary  for  the  proper  con- 
struction and  security  of  the  roads.  .  .  • 
The  circumstance  that  appellee's  predeces- 
sor has  heretofore  appropriated  a  strip  of 
land  from  100  to  110  feet  in  width  for  the 
purpose  of  constructing  a  fill  or  embank- 
ment upon  the  tract  now  owned  by  appel- 
lant does  not  debar  appellee  from  appro- 
priating lands  to  an  additional  width  for 
the  purpose  of  raising  such  embankment  so 
as  to  make  it  answer  the  present  require- 
ments of  the  company's  needs." 

In  Milwaukee  &  St.  P.  R.  Co.  v.  Milwau- 
kee, 34  Wis.  271,  where  the  question  arose 
as  to  taxation  of  property  of  the  railroad 
under  the  exempting  statute,  the  court  held 
that  the  statute  of  exemption  of  railroads 
was  similar  to  that  of  condemnation,  and 
that  under  the  statute  providing  that  a  rail- 
road might  take  a  strip  of  land  100  feet 
wide,  and  other  lands  beyond  the  limit  of 
100  feet  which  its  chief  engineer  should 
certify  to  be  necessary  for  the  purpose  of 
obtaining  earth,  gravel,  stone,  or  other  ma- 
terials for  embankments,  structures,  or 
superstructures  necessary  to,  or  for  the 
construction,  repair,  or  renewal  of  said 
road, — all  lots  or  parcels  of  land  necessarily 
used  by  the  company  for  the  preservation 
and  protection  of  its  roadbed,  or  for  the 
purpose  of  obtaining  gravel  and  earth  there- 
from for  its  road  (the  same  being  adjacent 
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ticularly  in  November,  1909,  and  Novem- 
ber, 1911,  the  said  railway  of  your  peti> 
tioner,  between  said  towns  of  Silvana  and 
Burlington,  for  a  distance  of  approximately 
6  miles  to  the  south  of  the  property  here- 
in sought  to  be  condemned,  and  for  approxi- 
mately 16  miles  to  the  north  of  said  prop- 
erty, has  been  damaged  and  washed  away 
by  floods  which  have  delayed  traffic  upon 
said  railroad  and  interfered  with  the  securi- 
ty and  safety  of  the  public,  and  that  it  is 
necessary  for  your  petitioner  to  raise  the 
embankment  upon  which  its  railroad  is 
constructed  between  said  towns  of  Silvana 
and  Burlington,  and  to  secure  additional 
earth  to  construct  said  embankment.  That 
your  petitioner  owns  no  land  or  earth  from 
which  materials  for  constructing  or  raising 
said  embankment  can  be  conveniently  and 
economically  removed  and  used  by  your 
petitioner  for  the  purposes  above  men- 
tioned, and  that  the  object  for  which  the 
said  lands,  real  estate,  and  premises  are 
sought  to  be  appropriated,  condemned,  and 
acquired  by  your  petitioner,  is  the  obtain- 
ing of  materials  therefrom  for  the  pur- 
poses aforesaid.  That  said  object  and  use 
is  a  public  object  and  use,  and  the  public 
interest  requires  the  prosecution  of  the 
aforesaid  enterprise  of  your  petitioner,  and 


that  said  lands,  real  estate,  premises,  and 
property  sought  to  be  appropriated  here- 
in, are  required  and  necessary  for  the 
purposes  of  such  enterprise."  The  respond- 
ents filed  a  denial  of  the  allegations  of 
necessity,  and  also  a  motion  to  dismiss  the 
action  upon  the  ground  that  the  petition 
did  not  state  facts  sufficient  to  authorize 
a  condemnation  of  the  property  sought. 
The  lower  court  sustained  this  motion,  and 
dismissed  the  petition,  whereupon  the  re- 
lator sued  out  this  writ  of  review.  No 
question  is  made  here  as  to  the  method  of 
review,  and  we  shall  therefore  assume, 
without .  deciding,  that  this  is  a  proper 
method,  and  proceed  to  the  merits  oi  the 
case. 

It  18  contended  by  the  relator  that  the 
land  sought  is  a  proper  subject  of  condem- 
nation for  the  use  stated,  under  the  pro- 
visions of  Rem.  &  Bal.  Code,  §  8738,  and 
also  under  .the  provisions  of  §  8740.  The 
respondents'  concede  that  §  8738  gives  au- 
thority to  the  relator  to  condemn  the  land 
for  the  purpose  described,  but  contend  that 
this  section  is  void  because  it  was  enacted 
in  a  law  the  title  of  which  was  insufficient. 
The  statute  is  as  follows:  "Any  corpora- 
tion may  change  the  grade  or  location  of 
its  road  or  canal,  not  departing  from  the 


to   the   railroad)    were   also   exempt  from 
taxation. 

In  Minneapolis  &  St.  L.  R.  Co.  v.  Nicolin, 
76  Minn.  302,  79  N.  W.  304,  where  a  rail- 
road had  secured  the  right  to  remove  gravel 
from  a  gravel  pit,  and  operated  a  spur 
track  from  its  main  line  to  a  point  less 
than  300  feet  from  said  pit,  it  was  held  au- 
thorized to  condemn  the  right  of  way  to 
extend  its  spur  to  the  pit,  under  a  statute 
which  provided:  "The  power  to  condemn 
hereby  granted  shall  embrace  all  roadways, 
spur  and  side  tracks,  rights  of  way,  rail- 
road crossings,  depot  grounds,  yards, 
grounds  for  machine  shops,  warehouses, 
elevators,  station  houses,  water  tanks, 
and  all  other  buildings  and  structures, 
rights,  privileges,  and  easements  necessary 
to  the  construction,  or  necessary  or  con- 
venient to  the  operation,  of  any  of  said 
railroads;  also  all  lands,  rights,  privileges, 
and  easements  that  are  or  may  become  nec- 
essary or  convenient  to  the  full  enjoyment, 
use,  maintenance,  and  operation  of  any  of 
said  railroads."  It  may  be  rioted  that  in 
this  case  Canty,  J.,  gave  the  following  con- 
curring opinion:  "I  concur,  but  do  not 
want  it  to  be  implied  that  a  railroad  com- 
pany may  not  also  condemn  land  to  be  used 
as  a  stone  quarry  for  the  purpose  of  ob- 
taining stone  to  use  in  railroad  construc- 
tion. It  is  not  practicable  to  purchase 
gravel  in  the  open  market.  Gravel  must  be 
obtained  at  the  nearest  and  most  accessible 
points,  so  that  it  may  be  moved  and  handled 
at  the  least  possible  expense;  otherwise,  it 
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would  increase  enormously  the  cost  of  rail- 
road construction." 

In  Smyth  v.  Canadian  P.  R.  Co.  1  Sask. 
L.  R.  165,  where  there  was  no  question 
raised'  but  that  'the  railroad  might  have 
condemned  the  land  that  it  wished  under 
the  statute,  but  it  had  taken  gravel  from 
land  without  leave  or  proceedings,  the  court 
held  that  the  statute  authorizing  a  company 
to  take  from  adjacent  public  land  gravel, 
etc.,  for  the  construction  of  its  railway, 
did  not  permit  it  so  to  take  it  for  the 
maintenance  of  the  right  of  way. 

In  Parsons  v.  Howe,  41  Me.  218,  where 
the  defendant  railroad  w^nt  without  per- 
mission upon  the  land  of  a  person  which 
had  not  been  taken  for  their  right  of  way 
or  condemned  in  any  way,  and  took  from  it 
construction  material,  the  court,  in  giving 
judgment  for  the  plaintiff  for  damages, 
stated  that  the  defendant's  charter  "au- 
thorizes that  corporation  to  purchase,  or 
take  and  hold,  so  much  of  the  land  of  pri- 
vate persons  or  other  corporations  as  may 
be  necessary  for  the  location,  construction, 
and  convenient  operation  of  said  railroad; 
and  the  right  to  take,  remove,  and  use,  for 
the  construction  and  repair  of  said  rail- 
road and  appurtenances,  any  earth,  gravel, 
stone,  timber,  or  other  materials'  on  or  from 
the  land  so  taken;"  but  said  that  this  did 
not  permit  the  defendant  to  go  upon  the 
lands  not  taken  under  the  charter,  and  take 
material  therefrom  against  the  will  and 
without  the  consent  of  the  owners  of  such 
lands.  B.  B.  B, 
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general  route  specified  in  the  articles  of 
incorporation,  for  the  purposes  of  avoid- 
ing annoyances  to  public  travel,  or  danger- 
ous or  deficient  curves  or  grades,  or  un- 
safe or  unsubstantial  grounds  or  founda- 
tion, or  for  other  like  reasonable  causes, 
and  for  the  accomplishment  of  such  change 
shall  have  the  same  right  to  enter  upon, 
examine,  survey,  and  appropriate  the  nec- 
essary lands  and  materials  as  in  the  orig- 
inal location  and  construction  of  such  road 
or  canal."  This  statute  was  first  enacted 
by  the  territorial  legislature,  in  1869,  as 
§  3  of  chapter  3  of  an  act  entitled  "An  Act 
to  Provide  for  the  Formation  of  Corpora- 
tions." The  section  was  re-enacted  under 
the  same  title  in  1873,  and  again  in  1881. 
The  organic  act  of  the  territory  provided 
that  "every  law  shall  embrace  but  one 
object,  and  that  shall  be  expressed  in  the 
title."  U.  S.  Rev.  Stat.  §  1924.  It  is 
argued  that  the  title  of  this  act  is  insuffi- 
cient to  authorize  the  section  quoted,  and 
for  that  reason  the  section  is  void.  Many 
cases  decided  by  this  court  are  cited  to  sus- 
tain this  contention,  among  them  being 
Harland  v.  Territory,  3  Wash.  Terr.  131, 
13  Pac.  463;  Percival  v.  Cowychee  &  H. 
W.  Irrig.  Dist  15  Wash.  480,  46  Pac. 
1035;  Armour  &  Co.  v.  Western  Constr. 
Co.  36  Wash.  529,  78  Pac  1106;  State  v. 
Clark,  43  Wash.  664,  86  Pac.  1067,  and  other 
cases.  But  we  think  none  of  these  cases 
are  controlling  upon  the  question  here  pre- 
sented. This  provision  of  the  organic  act 
above  referred  to  was  not  intended  to  re- 
quire details  and  particulars  to  be  stated 
in  the  title  of  acts.  We  have  many  times 
held  that  this  provision  and  the  same  pro- 
vision from  our  Constitution  do  not  require 
the  title  of  an  act  to  furnish  an  index  of  the 
whole  act.  State  ex  rel.  Zent  v.  Nichols, 
60  Wash.  508,  97  Pac.  728.  "A  statute 
^in  the  nature  of  an  enabling  act,  which 
embodies  a  general  scheme  of  incorporation, 
may  embrace  the  greatest  variety  of  sub- 
jects germane  to  corporations,  under  a 
title  couched  in  the  most  general  form  of 
words,  such  as  an  act  concerning  private 
corporations.  In  treating  of  railroad  cor- 
porations, it  may  confer  upon  them  the 
power  to  condemn  land  for  right  of  way, 
and  to  receive  subscriptions  of  municipali- 
ties to  their  stock,  and  all  this  without 
coming  within  such  a  constitutional  inhi- 
bition. An  Act  'to  Revise  the  Laws  Pro- 
viding for  the  Incorporation  of  Railroad 
Companies'  does  not  violate  such  a  consti- 
tutional provision  by  including  the  substan- 
tial provisions  of  a  former  law  which  im- 
poses a  liability  upon  railroad  companies 
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for  injuries  resulting  from  neglecting  to 
fence  their  tracks.  'An  Act  to  Authorize 
the  Organization  of  Annuity,  Safe  Deposit, 
and  Trust  Companies'  may  properly  em- 
brace a  provision  granting  to  such  corpora- 
tions the  power  to  act  as  guardians  of  the 
estates  of  insane  persons."  10  Cyc.  p. 
188,  If  "g."  So  in  this  case,  under  a  title, 
"An  Act  to  Provide  for  the  Formation  of 
Corporations,"  we  would  expect  to  find  the 
powers  and  duties  of  the  corporations  de- 
fined, and  among  these  powers  the  right  of 
eminent  domain  would  naturally  be  in- 
cluded, because  such  right  is  germane  to 
the  creation  or  formation  of  corporations. 
The  statute  is  therefore  not  void  on  ac- 
count of  the  title. 

It  is  argued  with  much  force  by  counsel 
for  respondents  that  the  use  of  respond- 
ents' property  sought  in  this  case  is  a  pri- 
vate, and  not  a  public,  use.  The  case  of 
Re  Rhode  Island  Suburban  R.  Co.  22  R.  I. 
457,  52  L.R.A.  879,  48  Atl.  691,  .is  relied 
upon  to  sustain  this  position,  and  is  quot- 
ed at  length  in  the  briefs.  It  is  there 
stated:  "The  true  test  of  such  use  is 
whether  the  taking  is  essential  to  the  serv- 
ice of  the  public  franchise,  or  whether  it 
pertains  only  to  the  private  interests  of  the 
company  in  the  details  of  its  business.  The 
former  constitutes  a  public  use,  and  the 
latter  does  not."  The  petition  in  this  case 
alleges  in  substance  that  the  railway,  for 
a  distance  of  approximately  22  miles,  has 
been  damaged  and  washed  away  by  floods 
which  have  delayed  traffic  upon  said  rail- 
way and  interfered  with  the  security  and 
safety  of  the  public;  that  it  is  necessary 
to  raise  the  embankments  upon  which  the 
railroad  is  constructed;  that  the  public 
interest  and  safety  require  the  prosecution 
of  said  enterprise;  and  that  this  land  is 
necessary  therefor.  These  allegations  must 
be  taken  as  true  in  this  case,  and,  being  so, 
it  seems  to  follow  that  the  use  of  the  soil 
sought  is  essential  to  the  service  and  use 
of  the  public  franchise  in  order  to  pro- 
vide for  the  safety  of  the  public,  and  is 
not  to  provide  for  the  private  interests  of 
the  company.  State  ex  rel.  Harlan  v.  Cen- 
tralia-Chehalis  Electric  R.  Power  Co.  42 
Wash.  632,  7  L.R.A.(N.S.)  198,  85  Pac.  344. 

For  these  reasons  we  are  of  the  opinion 
that  the  court  erred  in  dismissing  the  peti- 
tion. The  judgment  is  therefore  reversed, 
and  the  cause  is  reinstated  for  further  pro- 
ceedings. 

Ellis,  Morris,  and  FaUerton,  JJ.,  con- 
cur. 
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(96  C.  C.  A.  322,  172  Fed.  117.) 

Interstate  oommerce  <—  rait  —  Jarlsdlc- 
tlon. 

1.  A  suit  to  compel  an  interstate  carrier 
to  reoeiYe  property  for  transportation  from 
one  state  to  another  is  within  the  jurisdic- 
tion of  the  courts,  and  not  of  the  Interstate 
Commerce  Commission. 

Courts  —  Jurisdiction  —  extraterritorial 
matters. 

2.  The  courts  of  a  state  in  which  a  car- 
rier is  doing  business  are  not  deprived  of 
jurisdiction  of  a  suit  to  c(»npel  it  to  re- 
ceive property  for  transportation  into  aii- 
other  state,  on  the  theory  that  it  involves 
property  and  rights  of  the  carrier  beyond 
the  territorial  reach  Of  the  court. 


Interstate  carrier  —  conflict  of  laws  -« 
I     refusal  of  shipment. 

I  3.  A  state  statute  forbidding  carriers  to 
(bring  intoxicating  liquors  into  localities 
where  prohibition  laws  exist  is  no  defense 
to  a  proceeding  instituted  in  a  suit  against 
the  carrier  to  compel  it  to  accept  liquors  for 
transportation  to  such  localities,  and  it  is 
immaterial  that  the  carrier  was  chartered 
in  the  former  state  and  has  covenanted  to 
obey  its  laws. 

Carrier  —  rules  —  discrimination.  . 

4.  A  rule  of  a  carrier  that  it  will  not 
carry  intoxicating  liquors  to  dry  counties  of 
a  state,  when  it  undertakes  to  carry  to  wet 
counties,  is  unreasonable  and  void. 

(April  13,  1009.)  T 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana  in  plain- 
tiflTs  favor  in  a  suit  to  compel  defendant 
to  receive  property  for  transportation 
from  one  state  to  another.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Grosscup,  Baker,  and 
Seaman,   Circuit  Judges. 


Note,"^Duty  of  carrier  to  accept  liqttor 
for  transportation  to  points  tohere  its 
Bale  is  prohibited  or  restricted. 

This  note  is  confined  to  cases  where  the 
question  of  the  carrier's  duty  to  accept  in- 
toxicating liquors  for  transportation  has 
arisen  out  of  the  carrier's  refusal  to  ac- 
cept them. 

In  Louisville  &  N.  R.  Co.  v.  F.  W.  Cook 
Brewing  Co.,  it  is  held  that  a  common  car- 
rier may  not  decline  to  receive  intoxicating 
liquor  for  transportation  into  a  section  of 
another  state  where  prohibition  obtains. 

In  Bowman  v.  Chicago  &  N.  W.  R.  Co. 
125  U.  S.  466,  31  L.  ed.  700,  1  Inters.  Com. 
Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062,  which 
arose  before  the  Wilson  act  of  1800,  the 
action  was  brought  against  a  common  car- 
rier for  damages  for  refusing  to  ship  beer 
from  Illinois  to  Iowa.  The  defense  of  the 
railroad  was  based  on  the  statute  of  Iowa 
which  provided  a  punishment  for  any  com- 
mon carrier  who  knowingly  brought  within 
the  state  any  intoxicating  liquors  from  any 
other  state  or  territory  of  the  United  States 
without  first  having  been  furnished  with  a 
certificate  under  the  seal  of  the  county 
auditor  of  the  county,  certifying  that  the 
consignee  or  person  to  whom  said  liquor  is 
to  be  transported,  conveyed,  or  delivered  is 
authorized  to  sell  intoxicating  liquors  in 
such  county.  The  court  below  overruled  a 
demurrer  to  the  answer  of  the  defendant 
setting  up  the  statute,  but  the  Supreme 
Court  of  the  United  States  reversed  the 
jndorment,  holdinf?  that  the  statute  was  an 
infringement  of  the  Constitution  as  a  regu- 
lation of  interstate  commerce  beyond  the 
power  of  the  state. 

It  may  be  noted  that  it  is  held  that  the 
Wilson  act  "was  not  intended  to  and  did 
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not  cause  the  power  of  the  state  to  attach 
to  an  interstate  commerce  shipment  whilst 
the  merchandise  was  in  transit  under  such 
shipment,  and  until  its  arrival  at  the  point 
of  destination  and  delivery  there  to  the  con- 
signee." Rhodes  v,  Iowa,  170  U.  S.  412, 
42  L.  ed.  1088,  18  Sup.  Ct.  Rep.  664,  quoted 
in  Adams  Exp.  Co.  v.  Kentucky,  214  U.  S. 
218,  53  L.  ed.  972,  29  Sup.  Ct  Rep.  633. 

In  Crescent  Liquor  Co.  v.  Piatt,  148  Fed. 
894,  it  was  held  that  an  express  company 
could  not  justify  its  refusal  to  receive  pack- 
ages of  liquor  either  open  or  C.  O.  D.  for 
transportation  between  points  within  the 
state,  or  to  decline  to  receive  C.  0.  D.  pack- 
ages for  transportation  from  points  out  of 
the  state  to  points  within  the  state,  because 
of  a  state  statute  providing  that  "any  agent 
or  employee  of  any  person,  firm,  or  corpora- 
tion carrying  on  the  business  of  a  common 
carrier,  or  any  other  person  who,  without 
a  state  license  for  dealing  in  intoxicating 
liquors,  shall  .  .  .  deliver  to  any  per- 
son, firm,  or  corporation  any  package  con- 
taining such  intoxicating  liquors,  shipped 
'collect  on  delivery*  or  otherwise,  except  to 
a  person  having  a  state  license  to  sell  the 
same,  or  to  the  bona  fide  consiprnee  thereof, 
who  has  in  good  faith  ordered  the  same  for 
his  personal  use,  shall  be  deemed  to  have 
made  a  sale  thereof  contrary  to  law,  and 
guilty  of  a  misdemeanor."  The  court  took 
the  position  that  the  statute,  as  applied  to 
interstate  shipments,  was  a  violation  of  the 
commerce  clause,  and  as  applied  to  intra- 
state shipments,  was  in  violation  of  the 
14th  Amendment. 

But  in  Danciger  v.  Wells,  F.  &  Co.  154 
Fed.  379,  where  the  defendant  express  com- 
pany did  not  deny  that  it  must  accept  for 
transportation  interstate  shipments  of  li- 
quors to  ''prohibited"  (tfttes,  the  court  4^ 
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Mr.  Philip  W.  Frey  for  appellant 

Mr.  George  A.  Cunningliamy  for  ap- 
pellee: 

Where  a  court  has  juriBdiction  of  the 
parties,  especially  in  cases  of  injunction 
and  specific  performancCj  it  will  grant  re- 
lief even  though  th%  property  to  be  af- 
fected is  in  another  state.  Even  proceed- 
ings in  the  courts  of  one  state  may  be 
enjoined  by  courts  of  another  state,  where 
the  latter  have  jurisdiction  of  the  parties. 

1  High,  Inj.  4th  ed.  §§  103,  et  seq.;  6 
Pom.  £q.  Jur.  §  670;  ^ingartner  v.  Illinois 
Steel  Co.  69  Am.  St.  Hep.  859,  note;  Haw- 
kins V.  Ireland,  64  Minn.  339,  58  Am.  St. 
Rep.  634,  67  N.  W.  73 ;  Hayden  v.  Yale,  45 
La.  Ann.  362,  40  Am.  St.  Rep.  232,  12 
So.  633;  Chicago,  B.  &  Q.  R.  Co.  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  34  Fed.  481; 
Hutchinson,  Carr.  3d  ed.  §  149;  Bluthen- 
thal  V.  Southern  R.  Co.  84  Fed.  920;  Elli- 
ott, Railroads,  2d  ed.  §  1564;  Dancigcr  v. 
Wells,  F.  &  Co.  164  Fed.  379;  Crescent 
Liquor  Co.  v.  Piatt,  148  Fed.  897. 


Baker,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

On  bill  and  answer  a  decree  was  en- 
tered restraining  appellant  from  refusing 
to  accept  interstate  shipments  tendered  by 
appellee.  The  facts  from  which  arise  the 
questions  necessary  to  be  answered  are 
these:  Appellee  is  an  Indiana  corporation 
operating  a  brewery  at  Evansville.  Ap- 
pellant is  a  Kentucky  corporation  doing 
business  as  an  interstate  carrier  on  an 
interstate  railroad  extending  through  In- 
diana and  Kentucky.  In  1906  Kentucky 
passed  an  act  declaring  it  to  be  unlawful 
for  carriers  to  bring  intoxicating  liquors 
into  any  county  or  district  where  the  sale 
01  such  liquors  had  been  legally  prohibited. 
In  1907,  shortly  before  appellee  filed  its 
bill,  appellant  published  a  circular,  posted 
it  in  stations,  and  filed  it  with  the  In- 
terstate Commerce  Commission,  directing 
appellant's  agents  to  refuse  to  accept  ship- 
ments of  intoxicating  liquors,  whether 
intrastate  or  interstate,  destined  to  points 
within  Kentucky  prohibition  territory. 
Before  this,  appellant  shipped  beer  for  ap- 


clined  to  enjoin  it  from  refusing  to  take 
and  transport  liquor  C.  O.  D.,  holding  that 
the  defendants  were  not  bound  to  carry 
C.  O.  D.  at  common  law,  and  that  there- 
fore the  matter  must  rest  upon  contract. 
The  court  distinguished  the  Crescent  Liquor 
Company  decision  as  involving  the  right  to 
require  the  carrier  to  perform  the  common- 
law  obligations  to  carry  at  all,  and  not 
directly  the  right  to  require  the  carrier  to 
engage  in  the  C.  O.  D.  business. 

And  in  Davis  Hotel  Co.  v.  Piatt,  172  Fed. 
775,  the  judge,  who  decided  the  Crescent 
Liquor  Case,  while  considering  the  ques- 
tions at  issue  as  somewhat  similar  to  those 
in  that  case,  and  expressing  himself  as  in 
accord  with  all  the  propositions  of  law 
therein  decided,  nevertheless  gave  the  de- 
fendant an  opportunity  to  take  testimony 
to  show  that  it  declined  to  receive  C.  0,  D. 
packages  of  liquor  from  any  shippers,  and 
that  such  was  a  reasonable  regulation  of 
its  business 

And  in  Burke  v.  Piatt,  172  Fed.  777,  the 
same  judge  held  that  it  was  not  unreason- 
able for  a  carrier  to  refuse  to  receive  any 
liquor  C.  O.  D.,  this  rule  applying  to  all 
shippers,  and  to  all  localities  where  the  car- 
rier operated. 

So,  in  Royal  Brewing  Co.  t.  Adams  Exp. 
Co.  15  Inters.  Com.  Rep.  255,  it  was  held 
by  the  Interstate  Commerce  Commission 
that  it  was  not  an  unreasonable  regulation 
by  carriers  to  refuse  to  accept  liquor  for 
transportation  C.  O.  D. 

In  United  States  ex  rel.  Friedman  v. 
United  States  Exp.  Co.  180  Fed.  1006, 
mandamus  was  issued  compelling  a  com- 
mon carrier  to  accept  in  Arkansas  goods 
containing  intoxicating  liquors,  for  ship- 
ment to  that  part  of  Oklahoma  formerly 
known  as  the  Indian  territory.  The  court 
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particularly  considered  in  this  case  the 
question  whether  the  intercourse  act  of 
1897,  and  the  act  enabling  Oklahoma  to  be- 
come a  state,  controlled  or  could  control  the 
general  law  as  to  interstate  commerce,  and 
held  that  the  matter  was  one  of  general 
law  and  was  covered  by  the  United  States 
statute  of  1887,  which  provided:  "That  it 
shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act,  to 
make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular 
person,  company,  firm,  corporation,  or  local- 
ity, or  any  particular  description  of  traffic, 
in  any  respect  whatsoever,  or  to  subject  any 
particular  person,  company,  firm,  corpora- 
tion, or  locality,  or  any  particular  descrip- 
tion of  traffic,  to  any  undue  or  unreason- 
able prejudice  or  disadvantage,  in  any  re- 
spect whatsoever." 

For  cases  on  what  is  sufficient  to  termi- 
nate interstate  transportation  of  intoxicat- 
ing liquors,  see  the  notes  to  State  ▼.  In- 
toxicating Liquors,  11  L.R.A.(N.S.)  550; 
State  v.  Intoxicating  Liquors,  23  L.R.A. 
(N.S.)  1020;  and  State  v.  Intoxicating  Li- 
quors, 29  L.R.A.(N.S.)    745. 

For  constitutionality  of  statute  forbid- 
ding the  carrying  of  intoxicating  liquors 
into  prohibition  districts,  see  the  note  to 
State  V.  Williams,  17  L.R.A. (N.S.)  299. 

For  a  case  where  an  injunction  was  re- 
fused, which  would  have  prevented  a  car- 
rier from  receiving  liquors  out  of  the  state 
to  export  them  into  the  state,  see  Gulf,  C. 
&  S.  F.  R.  Co.  V.  State,  28  Okla.  754,  35 
L.R.A. (N.S.)  450,  116  Pac.  1^6. 

For  injunction  against  bringing  intoxi- 
cating liquor  into  a  prohibition  district,  ex- 
cluding the  interstate  commerce  question, 
see  the  note  to  United  States  Exp.  Co.  ▼. 
State,  35  L.R.A, (N.S.)  87ft.  B.  B.  B, 
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pellee  to  all  Kentucky  points  on  its  line 
(from  which  fact  we  deduce  that  appellant 
had  duly  made  and  published  proper  classi- 
fications and  rates  for  such  shipments). 
After  the  issuance  of  the  circular  aforesaid, 
appellant  refused  to  accept  appellee's  beer 
shipments  to  prohibition  points,  though 
the  full  freight  charges  were  tendered  in 
advance,  but  continued  to  accep't  such  ship- 
ments to  nonprohibition  points.  Appellee 
filed  its  bill  in  the  state  court  at  Evans- 
▼ille. 

The  contention  that  appellee's  remedy,  if 
any,  was  limited  to  proceedings  before^the 
Interstate  Commerce  Commission,  we  deem 
untenable.  No  complaint  was  made  that 
the  beer  rates  were  unreasonable,  either  in 
themselves  or  on  comparison  with  rates 
for  other  commodities,  or  that  appellee 
was  subjected  to  any  undue  disadvantage 
in  its  competition  with  other  brewers,  or 
that  Evansville  was  discriminated  against. 
Any  such  complaint  would  go  to  the  Com- 
mission. But  the  suit  here  was  based  on 
appellant's  refusal  to  carry  under  any  cir- 
cumstances goods  of  a  class  for  which  ap- 
pellant had  made  generally  a  classifica- 
tion and  rate.  Whether  the  refusal  to 
carry  the  property'  in  question,  like  a 
refusal  to  carry  some  person,  was  justified 
or  not,  we  believe  is  a  question  of  common 
law,  not  an  interpretation  and  applica- 
tion of  any  provision  of  the  interstate 
commerce  act  (Act  Feb.  4,  1887,  chap. 
104,  24  Stat,  at  L.  379,  U.  S.  Comp.  Stat. 
1901,  p.  3154).  And  the  act  itself  pro- 
vided that  nothing  therein  should  in  any 
way  abridge  the  remedies  at  common  law. 
See  Danciger  ▼.  Wells,  F.  &  Co.  (C.  C.) 
154  Fed.  379. 

Jurisdiction  (resting  upon  the  original 
jurisdiction  of  the  state  court)  is  further 
assailed  on  the  ground  that  the  decree  af- 
fects property  and  rights  of  appellant  be- 
yond the  territorial  reach  of  the  court. 
The  state  court,  and  the  Federal  court  on 
removal,  had  full  jurisdiction  of  appellant's 
person.  The  suit  was  in  personam.  The 
act  complained  of  was  appellant's  refusal 
in  Indiana  to  accept  in  Indiana  goods  for 
shipment  into  Kentucky.  That  part  of  the 
decree  which  directs  the  performance  of  acts 
in  Indiana  is  beyond  the  scope  of  the  attack. 
Therefore  the  decree  should  not  be  vacated 
(nor  modified,  since  no  motion  to  modify 
was  made),  even  if  there  were  any  merit 
in  the  contention  that  the  command  to 
make  deliveries  in  Kentucky  was  erroneous- 
ly included  in  the  decree. 

We  find  nothing  in  the  case  to  justify 
appellant's  refusal.  Beor  is  recopfnized  by 
the  law  of  the  land  as  a  commodity  in 
which  persons  may  deal  as  freely  as  in 
other  commodities,  except  to  the  extent 
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that  such  traffic  is  restrained  or  prohibited 
by  express  legislation.  The  Kentucky  legis- 
lation was  effective  only  as  an  exercise 
of  local  police  power.  As, a  regulation  of 
interstate  conunerce  it  was  utterly  void. 
Cincinnati,  N.  O.  &  T.  P.  R.  Clio.  v.  0>m. 
126  Ky.  663,  104  S.  W.  394;  Heyman  v. 
Southern  R.  Co.  203  4J.  S.  270,  51  L.  ed. 
178,  27  Sup.  Ct.  Rep.  104,  7  Ann.  Cas.  1130. 
And  under  the  Wilson  act  (Act  Aug.  8, 
1890,  chap.  728,  26  Stat,  at  L.  313,  U.  S. 
Comp.  Stat.  1901,  p.  3177)  the  local  police 
power  could  not  attach  until  after  delivery 
of  the  beer  to  the  Kentucky  consignee. 
Foppiano  v.  Speed,  199  U.  S.  501,  517,  50 
L.  ed.  288,  291,  26  Sup.  Ct.  Rep.  138; 
Heyman  v.  Southern  R.  (3o.  supra. 

In  support  of  its  reliance  upon  the  Ken- 
tucky statute,  appellant  in  its  answer  al- 
leged that  as  a  Kentucky  corporation  it  had 
covenanted  with  Kentucky  to  obey  the  Ken- 
tucky laws.  If,  as  between  Kentucky  and 
appellant,  the  promise  was  meant  to  include 
void  statutes,  the  right  of  Indiana  citizens 
to  require  appellant  to  perform  fully  its 
duty  as  an  interstate  carrier  under  the 
laws  applicable  to  interstate  commerce 
could  not  be  thereby  altered  or  diminished. 
For  otherwise  appellant  would  be  endowing 
the  Kentucky  legislature  with  a  power  for- 
bidden it  by  the  Federal  Constitution. 

The  answer  attempted  a  further  justifi- 
cation on  the  ground  that  the  promulgation 
and  enforcement  of  appellant's  aforesaid 
circular  was  "in  the  exercise  of  its  power 
as  a  common  carrier  to  make  reasonable 
rules  and  regulations  as  to  the  kind  of 
goods  and  commodities  which  it  would 
transport  and  carry  as  such  common  car- 
rier." Conceding  the  power  to  the  full 
extent  stated  in  the  numerous  authorities 
cited  by  appellant  (see  5  Am.  &  Eng.  Enc 
Law,  2d  ed.  162,  as  illustrative),  we  find 
no  facts,  either  in  the  answer  or  the  bill, 
on  which  to  base  the  reasonableness  of  the 
promulgated  rule.  As  a  mere  transporta- 
tion problem  there  was  no  difference  be- 
tween carrying  a  case  of  beer  to  a  "wet" 
Kentucky  county  and  carrying  one  to  the 
adjoining  "dry"  county.  Appellant  did 
not  claim  that  it  was  not  equipped  or  did 
not  clioose  to  carry  that  class  of  property. 
On  the  contrary  appellant's  general  prac- 
tice was  to  accept  such  traffic.  In  argu- 
ment it  was  suggested  that  a  good  reason 
for  making  the  difference  between  beer 
shipments  to  "wet"  and  to  "dry"  counties 
might  be  found  in  the  damage  to  its  busi- 
ness which  appellant  might  suffer  from 
fines,  costs,  withdrawal  of  patronage,  puni- 
tive regulations,  etc.,  if  it  should  fail  to 
obey  the  void  Kentucky  statute.  That  is 
speculation  for  which  we  find  no  warrant 
in  the  record.     The  bill  averred  that  the 
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•tatute,  so  far  as  it  affected  interstate  com- 
merce, was  held  void  in  the  first  case  that 
arose,  and  that  all  the  railroads  in  Ken- 
tucky except  appellant  had  been  carrying 
beer  to  "dry"  counties  without  any  prose- 
cutions being  instituted.  The  answer  mere- 
ly stated  that  appellant  "would  render  it- 
self liable  to  prosecution."  Appellant  did 
not  even  allege  a  belief  that  prosecutions 
would  be  undertaken,  much  less  that  they 
would  end  in  fines,  or  that  other  evil  con- 
sequences would  follow.  And  such  an  ap- 
prehension, if  speculation  is  to  be  indulged, 
would  probably  be  groundless,  unless  ap- 
pellant should  voluntarily  go  beyond  its 
province  of  carrier  and  make  itself  a  party 
to  illegal  sales  after  the  transportation 
was  ended, — a  thing  conceivable  in  "wet" 
as  well  as  in  "dry"  counties.  So  the 
reasonableness  of  the  rule  really  comes 
back  to  rest  'on  appellant's  mere  desire  to 
carry  out  the  policy  exhibited  in  the  void, 
as  well  as  in  the  valid,  part  of  the  Ken- 
tucky statute.  While  this  may  be  not 
uncommendable  in  appellant  as  a  Kentucky 
corporation,  at  the  same  time  appellant 
as  an  interstate  carrier  should  not  over- 
look the  fact  that  the  paramount  congres- 
sional policy  stands  expressed  in  the  Wil- 
son act. 
The  decree  is  affirmed. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  January  22,  1912  (223  U. 
8.  70,  66  L.  ed.  355,  32  Sup.  Ct.  Rep.  189). 


SOUTH  DAKOTA  SUPREME  OOUBT. 

RE  A.  SHERIN. 

(27  S.  D.  232,  130  N.  W.  761.) 

Attorney  —  disbarment  —  criminal 
charce  —  necessity  of  criminal  pro* 
oeedings. 

1.  Disbarment  proceedings  should  not  be' 
begun  against  an  attorney  for  a  crime  not 


connected  with  his  work  as  an  attorney,  un- 
til after  the  matter  has  been  disposed  of  by 
a  proper  criminal  proceeding. 

Same  —  immoral  conduct  —  past  trans- 
action. 

2.  Immoral  conduct  is  no  ground  for  dis- 
barring an  attorney  where  for  several  years 
after  it  occurred  he  has  lived  an  exemplary 
life. 

Same  —  extortion  —  compelling  trans- 
fer of  property  by  threats. 

3.  Threatening  a  man  who  had  deserted 
his  wife  and  was  living  in  adultery  witli 
another  woman  in  another  state,  with  crim- 
inal prosecution  and  extradition  unless  he 
secured  the  release  of  an  attachment  of 
property  left  by  him  in  the  state,  under 
a  note  which  he  had  given  his  paramour, 
and  gave  his  wife  a  bill  of  sale,  and  paid 
her  the  sum  of  money  to  which  she  was 
justly  entitled,  is  extortion  for  which  an 
attorney  may  be  disbarred,  where  the  stat- 
ute defines  extortion  as  obtaining  property 
from  another  with  his  consent,  induced  by 
the  wrongful  use  of  force  or  fear. 

On   Rehearing. 

E>ridence  —  privilege  —  attorney's  let- 
ters to  husband. 

4.  The  privilege  accorded  communica- 
tions between  husband  and  wife  does  not 
extend  to  letters  written  by  the  wife's  at^ 
torney,  by  her  authorization,  to  the  hus- 
band. 

(McCoy,  J.,  dissents.) 
(March   29,   1911.) 

PROCEEDINGS    for    disbarment    of    A. 
Sherin.    Decree  of  suspension  modified. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  A.  Morris  for  the  Court. 
Messrs.  Sherin  &  Sherin  and  Ijee  Sto- 
ver for  respondent. 

Whiting,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  proceeding  brought 
in  this  court,  seeking  to  have  this  court 
strike  from  the  roll  of  its  bar  the  name 
of  A.  Sherin,  respondent.  The  accusation 
filed   herein   charged  the   respondent  with 


Note, '^Extortion  or  rohhery  aa  affect- 
ed hy  right,  or  belief  in  right,  to 
property  aought  to  he  secured. 

Extortion. 

There  seems  to  be  an  irreconcilable  con- 
flict of  authority  as  to  whether  good  faith 
or  lack  of  corrupt  intent  is  good  defense  to 
a  charge  of  extortion,  though  as  pointed 
out  in  Re  Sherin,  such  conflict  may  in 
some  cases  be  due  to  a  diflerence  in  the 
wording  of  the  statutes  under  which  the 
charge  is  brought. 

— threats. 

In  State  v.  Logan,  104  La.  760,  29  So. 
40  L.R.A.(N.S.) 


336,  it  was  held  that  act  63  of  1R84,  which 
provides  that  "any  person"  who  "shall 
threaten  to  kill,  .  .  .  with  intent  to 
extort  money,  .  .  .  shall  upon  convic- 
tion, be  imprisoned,"  etc.,  aT>nlie8  to  cases 
where  the  taking  or  obtaining  is  under 
claim  of  right. 

Under  the  section  of  the  Penal  Code  mak- 
ing it  an  ofl'onse  for  one  to  send  to  another 
a  letter  threatening  to  accuse  him  of  a 
criminal  offense  with  a  view  of  extortin*? 
money,  etc.,  one  would  be  guilty  thonj^h 
there  is  a  just  debt  owing  by  the  party 
to  whom  the  letter  is  sent.  Cohen  v.  State, 
37  Tex.  Crim.  Rep.  118,  38  S.  W.  1005. 

Compelling,  by  threats  of  violence,  pay- 
ment of  money  bona  fide  claimed  to  be  due» 


51 


802 


SOUTH  DAKOTA  SUPREME  COURT. 


Kab., 


(1)  prosecuting  certain  criminal  cases  and 
afterwards  appearing  for  the  defendants 
in  the  same  cases;  (2)  being  a  person 
morally  unfit  to  be  a  member  of  the  bar 
of  this  court;  (3)  having  been  guilty  of 
the  crime  of  perjury;  and  (4)  having  been 
guilty  of  extortion  when  acting  as  a  mem- 
ber of  the  bar  of  this  court.  The  respond- 
ent answered  the  accusations  herein,  and  a 
referee  was  appointed  to  try  the  issues  and 
report  the  evidence,  with  his  findings  and 
conclusions  thereon,  to  this  court.  The 
issues  were  tried  before  such  referee,  and 
he  reported  to  this  court  the  evidence  offered 
and  received  before  him,  together  with  his 
findings  and  conclusions  thereon,  which 
findings  and  conclusions  were  all  in  favor 
of  respondent.    After  the  filing  of  such  re- 


port, orders  to  show  cause  issued,  requiring, 
upon  the  one  hand,  the  prosecution  to  show 
why  the  report  of  the  referee  should  not 
be  in  all  things  confirmed,  and,  upon  the 
other  hand,  the  respondent  to  show  cause  why 
such  report  should  not  be  set  aside  and  find- 
ings made  and  conclusions  rendered  against 
the  respondent.  A  hearing  was  had  upon 
such  orders  to  show  cause,  and  the  matter 
is  now  before  us  for  final  determination. 
It  is  claimed  by  the  respondent,  and  con- 
ceded by  the  prosecution,  that  the  rule  laid 
down  in  Re  Elliott,  18  S.  D.  264,  100  N.  W. 
432,  is  the  settled  law  as  to  the  amount  of 
evidence  required  to  sustain  the  charges 
in  disbarment  proceedings,  which  rule  is 
that  the  charges  in  such  cases  must  be 
established  by  a  clear,  undoubted  prepon- 


is  within  the  meaning  of  the  section  of  the 
act  which  provides  for  the  punishment  of 
malicious  threats  with  intent  to  extort 
money  or  property,  or  with  intent  to  com- 
pel the  person  threatened  to  do  some  act 
against  his  wrll.  State  ▼.  HoUyway,  41 
Iowa,  200,  20  Am.  Rep.  586. 

Nor  may  one  whose  property  has  been 
stolen  maliciously  threaten  to  accuse  one 
of  an  offense,  or  to  injure  his  person  or 
property,  to  compel  him  to  compensate  him 
for  the  property.-  State  v.  Bruce,  24  Me. 
71.  The  court  said  that  the  statute  does 
not  make  the  offense  "to  consist  in  the  ef- 
fect which  the  threats  may  have  had  upon 
the  person,  or  in  the  fact  that  property 
was  thereby  obtained;  but  in  maliciously 
threatening  to  accuse  him  of  an  offense, 
or  to  injure  his  person  or  property,  with  in- 
tent to  extort  money  or  pecuniary  advan- 
tage, or  with  intent  to  compel  him  to  do 
an  act  against  his  will." 

But,  on  the  other  hand,  it  has  been  held 
that  a  statute  against  sending  threatening 
letters  for  purpose  of  extorting  money  docs 
not  extend  to  cases  where  the  purpose  is  to 
compel  payment  of  money  actually  due  and 
owing.  People  v.  Griflfin,  2  Barb.  427.  It 
was  said  that  "in  order  to  constitute  the 
offense  created  by  this  statute  [which  is 
set  out  in  Re  Sherin],  the  letters  must  be 
sent,  etc.,  with  a  view  or  intent  to  extort 
or  gain  money  or  property,  etc.,  belonging 
to  another.  .  .  .  The  end,  as  well  as 
the  means  employed  to  obtain  it,  must  be 
wrongful  and  unlawful." 

And  in  State  v.  Hammond,  80  Ind.  80, 
41  Am.  Rep.  791,  it  was  held  that  a  threat 
to  prosecute  for  crime  if  a  debt  justly  due 
was  not  paid,  was  not  embraced  in  a  stat- 
ute which  provides  that  "whoever,  either 
verbally  or  by  any  letter  or  writing  or  any 
written  or  printed  communication,  demands 
of  any  person,  with  menaces  of  personal 
injury,  any  chattel,  money,  or  other  valu- 
able security;  or  whoever  accuses  or  threat- 
ens to  accuse,  or  knowingly  sends  or  deliv- 
ers any  letter  or  writing  or  any  written  or 
printed  communication,  with  or  without 
a  name  subscribed  thereto,  or  signed  with 
a  fictitious  name;  or  with  any  letter,  mark, 
40  L.R.A.(N.S.) 


or  designation,  accusing  or  threatening  to 
accuse  any  person  of  any  crime  punishable 
by  law,  or  of  any  immoral  conduct,  which, 
if  true,  would  tend  to  degrade  and  disgrace 
such  person,  or  in  any  way  to  subject  him 
to  the  ridicule  or  contempt  of  society;  or 
to  do  any  injury  to  the  person  or  property 
of  anyone,  with  intent  to  extort  or  gain 
from  such  person  any  chattel,  money,  or 
valuable  security,  or  any  pecuniary  advan- 
tage whatsoever;  or  with  any  intent  to 
compel  the  person  threatened  to  do  any  act 
against  his  will,  with  the  intent  aforesaid,-* 
is  guilty  of  blackmailing,  and  shall,"  etc. 

And  so  a  statute  providing  that  "whoever 
verbally  accuses  any  person  of  a  crime  pun- 
ishable by  law,  with  intent  to  extort  or  gain 
from  such  person  any  chattel^  money,  or 
valuable  security,  or  any  pecuniary  ad- 
vantage whatsoever,  shall  be,  etc.,"  should 
not  be  construed  as  covering  a  case  of  an 
owner  who  demands  from  an  offender  a 
reasonable  compensation  for  property  which 
he  has  taken  maliciously  and  criminally 
destroyed,  and  accompanies  his  demand 
with  a  threat  to  accuse  defendant  of  crime, 
where  the  accusation  threatened  was  not  to 
accuse  him  of  any  crime  contemplated  by 
the  criminal  statutes.  Mann  v.  State,  4*7 
Ohio  St.  566,  11  L.R.A.  656,  26  N.  E.  226. 

Nor  should  an  injured  party  who,  in  good 
faith,  makes  an  accusation  of  adultery 
against  another  to  obtain  satisfaction  for 
injury  really  believed  to  have  been  inflicted, 
be  found  guilty  of  extortion.  McMillen  ▼. 
State,  60  Ind.  216. 

Extortion  cannot  be  predicated  upon 
threats  to  do  certain  things  where  object 
is  to  compel  delivery  of  something  honest- 
ly believed  to  be  due  and  owing.  Reg  v. 
Coghlan,  4  Fost.  &  F.  316. 

""""^  —taking  of  illegal  fees. 

In  State  v.  Pritchard,  107  N.  C.  921,  12 
S.  E.  50,  it  was  held  that  in  a  trial  of  an 
indictment  for  extortion  it  is  essential  to 
prove  that  fees  were  not  demanded  through 
any  mistake  of  law  or  fact. 

And  in  Cutter  v.  State,  36  N.  J.  L.  125, 
a  trial  of  an  indictment  against  a  justice 
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derance  of  the  testimony.  In  the  considera- 
tion of  the  evidence  we  have  recognized  and 
followed  the  above  rule. 

The  referee  finds,  and  it  is  unquestioned 
herein,  that  the  Bespondent  is  now,  and 
has  been  for  some  twenty-six  years  last 
past,  a  duly  licensed  and  practising  at- 
torney at  law  in  the  courts  of  this  state, 
practising  first  at  Britton,  and  since  April, 
1899,  at  Watertown,  and  that  the  practice 
of  law  is  his  sole  occupation  and  means  of 
livelihood. 

The  referee  finds  the  evidence  insufficient 
to  sustain  the  charge  of  aiding  in  the  prose- 
cution of  criminal  cases  and  afterwards 
appearing  for  the  defendants  therein,  and 
the  said  referee  was  clearly  right  in  such 
finding. 


The  charge  of'  perjury  related  to  a  matter 
not  connected  with  respondent's  profession- 
al duties;  it  being  charged  that,  when  a 
witness  upon  the  stand  in  a  criminal  cause 
on  trial  in  one  of  the  courts  in  this  state, 
the  respondent  testified  falsely  to  material 
matters  involved  in  such  cause.  The  evi- 
dence upon  this  charge  is  conflicting,  and 
the  referee  was  justified  in  finding  with 
respondent  thereon.  In  passing  we  wish  to 
state  that,  while  courts  undoubtedly  have 
the  right  to  allow  disbarment  proceedings 
to  be  brought  when  based  upon  charges  of 
crimes  not  connected  with  the  accused's 
professional  duties  or  work,  yet  such  pro- 
ceedings should  be  discouraged,  and  ordi- 
narily the  complainant  should  be  required 
to  first  submit  the  charges  in  a  criminal 


of  the  peace  for  extortion  for  taking  fees 
to  which  he  was  not  entitled,  Under  an  act 
which  declares  "that  no  justice  or  other  offi- 
cer of  this  state  shall  receive  or  take  any 
fee  or  reward  to  execute  and  do  his  duty 
and  office  but  such  as  is  or  shall  be  allowed 
by  the  laws  of  this  state,  and  that  'if  any 
justice,  etc.,  shall  receive  or  take,  by  color 
of  his  office,  any  fee  or  reward  whatsoever, 
not  allowed  by  the  laws  of  this  state,  for 
doing  his  office,  and  be  thereof  convicted,  he 
shall  be  punished,'  etc.,"  it  was  held  that  the 
defendant  had  the  right  to  prove  to  the 
jury  that  the  moneys  which  it  was  charged 
he  had  taken  extorsively  were  received  by 
him  under  a  mistake  as  to  his  legal  rights. 
It  was  said:  "In  morals  it  is  an  evil  mind 
which  makes  the  offense ;  and  this,  as  a  gen- 
eral rule,  has  been  at  the  root  of  criminal 
law.  The  consequence  is  that  it  is  not  to 
be  intended  that  this  principle  is  discarded 
merely  on  account  of  the  generality  of 
statutory  language.  It  is  highly  reasonable 
to  presume  that  the  lawmakers  did  not 
intend  to  disgrace  or  to  punish  a  person 
who  should  do  an  act  under  the  belief  that 
it  was  lawful  to  do  it." 

And  also  in  Leeman  v.  State,  35  Ark. 
438,  37  Am.  Rep.  44,  it  was  held  that  as  a 
corrupt  intent  was  lacking,  a  judge  of  the 
probate  court  who  took  a  fee  unauthorized 
by  law,  under  the  belief  that  by  law  he  was 
entitled  to  it,  was  not  guilty  of  extortion 
under  a  statute  providing  that  "if  any  offi- 
cer shall  charge,  demand,  or  receive  any 
more  or  greater  fees  for  his  services  than 
are  allowed  by  law  .  .  .  shall  .  .  . 
be  subject  to  an  indictment  for  extortion," 
citing  with  strong  approval,  Cutter  v.  State, 
36  N.  J.  L.  125.  In  this  case  the  provision 
of  the  act  allowing  this  fee  had  been  re- 
pealed, and  the  court  said  that  defendant 
might  honestly,  but  mistakenly,  have  be- 
lieved that  it  "was  an  emolument  of  his 
office  of  which  he  could  not  be  deprived 
during  his  term;  and  though  his  ignorance 
of  the  repealing  act  or  of  its  effect  would 
not  alone  excuse  him,  there  would  be  want- 
ing, if  he  so  supposed,  that  bad  motive  or 
evil  intent  necessary  to  make  the  act  of 
demanding  or  taking  it  criminal." 
40  L.R.A.(N.S.) 


fiut  the  defense  of  ignorance  of  the  law, 
and  that  he  acted  in  perfect  good  faith,  and 
was  guilty  of  nothing  more  tiian  an  honest 
error  of  judgment,  was  said  not  to  be'  good 
in  law,  in  Levar  v.  State,  103  Qa.  42,  29 
S.  E.  467,  where  it  was  held  that  a  constable 
who  collected  costs  on  a  peace  warrant  be« 
fore  the  same  had  been  returned  to  the  su- 
perior court  and  acted  upon  by  the  pre- 
siding judge,  was  guilty  of  extortion  under 
the  Penal  Code,  in  that  he  unlawfully  took, 
by  color  of  his  office,  money  not  due  to  him. 
The  court  further  said  that  "the  intention 
does  not  in  this  kind  of  a  case,  as  in  some 
others,  constitute  the  gist  of  the  offense. 
•  .  .  It  would  never  do  to  hold  that  one 
who  commits  an  act  which  the  law  declares 
to  be  criminal  and  indictable  could  be  ex- 
cused upon  the  idea  that  he  honestly  and 
in  good  faith  misunderstood  or  misconstrued 
the  law.  .  .  .  Case  after  case  would 
arise,  and  instances  would  be  multiplied 
almost  without  limit,  where  persons  who 
had  committed  criminal  acts  would  escape 
on  the  ground  that  they  were  ignorant  of, 
or  did  not  understand  the  meaning  of,  the 
law  which  they  had  violated.  There  would 
be  no  end  to  such  defenses,  and  the  courts 
would  soon  find  it  impossible  to  efficiently 
enforce  the  criminal  statutes." 

That  one  honestly  believed  the  law  to  be 
that  he  could  charge  fees  is  no  defense  to 
an  indictment  against  a  mining  recorder, 
found  under  a  statute  providing  that  "min- 
ing recorders  are  allowed  the  same  fees  for 
recording  and  making  copies  of  records  in 
their  custody  as  are  allowed  by  law  for  the 
services  to  county  recorders,  .  .  .  and 
for  receiving  larger  fees  for  such  services 
than  those  herein  provided,  such  mining  re- 
corder shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction,  be  subject  to 
the  penalties,"  etc.  People  v.  Monk,  8  Utah, 
36,  28  Pac.  116. 

The  court  distinguished  those  cases  hold- 
ing good  faith  and  honest  belief  to  be  a 
good  defense  as  being  cases  where  the  act 
sought  to  be  punished  arose  through  a  mis- 
take of  fact,  rather  than  a  mistake  of  law. 

And  also  in  State  v.  Merritt,  6  Sneed, 
67,   as  under   the   act  of   1856,  chap.   264, 
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proceeding.  In  the  future,  whenever  it 
shall'  be  brought  to  the  attention  of  this 
court  that  charges  preferred  against  an 
attorney  in  disbarment  proceedings  relate 
to  an  alleged  crime  not  connected  with  his 
work  as  an  attorney,  this  court,  except 
where  special  circumstances  may  be  shown 
justifying  different  action,  will  not  consider 
such  charges  until  after  the  matter  has 
been  disposed  of  under  a  proper  criminal 
proceeding. 

The  charge  of  immorality  unfitting  the 
respondent  to  be  a  member  of  the  bar  was, 
in  the  original  accusation,  based  upon 
several  specifications.  Prior  to  the  com- 
mencement of  the  trial,  the  prosecution 
asked  leave  to  amend  the  original  accusa- 
tions by  adding  thereto  four  other  specifi- 


cations setting  forth  acts  of  alleged  im- 
morality. One  of  these,  setting  forth  a 
matter  of  recent  date,  was  allowed,  and 
evidence  received  in  support  thereof.  The 
other  three  were  refused  by  the  referee, 
one  of  the  grounds  for  such  refusal  being 
that  the  alleged  misconduct  occurred  so 
long  in  the  past  that  it  should  not  be  con- 
sidered at  this  time;  the  other  ground  for 
excluding  such  matter  we  need  not  con- 
sider, as  we  believe  the  above-mentioned 
ground  sufficient.  While  the  charges  made 
in  these  proposed  specifications  were,  if 
true,  sufficient  to  show  that  respondent  was, 
at  the  time  referred  to,  not  only  unfitted 
to  be  a  memoer  of  an  honorable  profession, 
but  absolutely  unfitted  for  the  society  of 
respectable  people,  yet  it  is  and  should  be 


which  prescribes  and  regulates  the  fees  of 
officers,  a  constable  is  entitled  to  no  fee  for 
levying  an  execution,  a  constable  who,  with- 
out right,  demanded  and  received  a  fee  for 
levyinjf  an  execution,  was  held  guilty  of 
extortion  though,  as  the  court  said,  he  un- 
doubtedly honestly  believed  that  he  was  en- 
titled to  the  fee. 

And  in  State  ▼.  Critchett,  1  Lea,  271,  3 
Am.  Grim.  Rep.  83,  it  was  said  that  it  was 
settled  in  State  ▼.  Merritt,  supra,  that  even 
an  honest  belief  that  an  officer  is  entitled  to 
a  fee  will  not  shield  him,  as  he  is  bound  to 
know  the  legal  fees  he  is  entitled  to. 

In  State  v.  Dickens,  2  N.  C.  (Hayw.)  406, 
in  holding  that  a  belief  in  the  right  to  fees 
exacted  is  no  defense  in  a  trial  for  ex- 
tortion, it  was  said :  ''Every  officer  is  bound 
to  know  what  the  law  is  upon  the  subject 
of  fees  to  be  taken  by  himself, — ^he  cannot 
excuse  himself  from  taking  more  than  the 
legal  fee  by  saying  he  was  misled  by  the 
rates  published  or  by  the  advice  of  an  at- 
torney, nor  by  any  other  excuse  he  can 
make.  If  such  or  the  like  excuses  were  ad- 
mitted, it  would  hardly  ever  be  possible  to 
convict  an  officer  of  extortion, — he  might  al- 
ways contrive  to  ground  his  conduct  on  mis- 
apprehension or  improper  advice."  And 
this  case  was  cited  with  approval  in  a  dis- 
senting opinion  to  State  v.  Pritchard,  107 
N.  0.  921,  12  S.  E.  60. 

In  Rex  V.  Seymour,  7  Mod.  383,  custom 
or  usage  was  held  to  be  no  defense  to  an 
information  for  extorting  illegal  fees. 

But  in  Respublica  v.  Hannum,  1  Yeates, 
71,  it  was  held  that  information  would  not 
be  granted  against  a  justice  of  the  peace 
for  extortion  and  oppression,  where  he  has 
taken  the  usual  fees,  though  illegal,  and 
there  was  no  criminal  intention. 

In  Holt  V.  State,  —  Ga.  App.  — ,  74  S. 
%,  560,  a  deputy  sheriff  directed  to  arrest 
certain  persons  charged  with  crime,  with- 
out right,  accepted  a  cash  bond  for  their 
appearance,  under  the  belief  that  as  an 
officer  he  had  the  right  to  accept  a  cash 
bond.  It  was  held  that,  as  the  evidence 
showed  that  he  deposited  the  money  in  the 
bank  for  the  court,  and  never  had  claimed 
any  interest  in  it,  as  an  officer  or  otherwise, 
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nor  used  the  money,  he  was  not  guilty  of  ex- 
tortion under  the  section  of  the  Penal  Code 
defining  extortion  as  "any  public  officer's 
unlawfully  taking  by  color  of  nis  office,  from 
any  person,  any  money  or  anything  of  value 
that  is  not  due  to  him  or  more  than  due." 
For  even  though  the  acceptance  of  the  cash 
bond  was  without  right,  yet  it  was  a  mis- 
take of  law,  and  though  not  an  excuse,  yet 
as  there  can  be  no  offense  except  there  be  a 
joint  union  or  operation  of  an  act  and  in- 
tent, the  act  of  an  officer  in  taking  a  cash 
bond,  though  not  authorized  by  Ulw,  cer- 
tainly was  without  criminal  intent. 

And  so,  also,  in  actions  of  debt  to  reeoTer 
a  penalty  for  taking  illegal  fees,  good  faith 
of  an  officer  in  demanding  and  receiving 
fees  in  excess  of  those  allowed  by  law  for 
services  rendered  constitutes  no  defense. 
Gobbey  v.  Burks,  11  Neb.  167,  38  Am.  Rep. 
364,  8  N.  W.  386. 

And  also  in  Miller  t.  Lockwood,  17  Pa. 
248,  it  was  held  that  in  a  civil  action  for 
taking  illegal  fees,  an  officer  is  liable  though 
the  charge  was  made  by  mistake  and  with- 
out intention  to  extort. 

That  a  justice  of  the  peace  believed  that 
he  had  a  legal  right  to  charge  certain  fees 
which  were  excessive,  constitutes  no  defense 
to  an  action  to  recover  the  statutory  pen- 
alty under  a  statute  which  declares  "that 
t*he  fees  and  salaries  in  this  act  provided 
shall  be  all  the  compensation  by  law  al- 
lowed such  officers,  for  all  services  which 
they  are  required  to  or  by  law  can  perform 
as  such  officers.  Any  such  officers  wno  shall 
receive  any  fee  or  reward  or  salarr  not  spe- 
cifically provided  for  by  law  shall  be  liable," 
etc.  Leggatt  v.  Prideaux,  16  Mont.  205, 
50  Am.  St.  Rep.  498,  40  Pae.  377.  The 
court  said,  "It  would  be  most  dangerous 
to  the  welfare  of  society  if  an  officer  elected 
to  administer  the  law  could  violate  it  to 
his  own  pecuniary  advantage,  and  escape 
the  consequences  of  his  act  by  pleading  ig- 
norance of  the  statute  he  had  violated. 

Custom  or  usage  in  the  taking  of  illegal 
fees  by  a  justice  of  peace  cannot  be  allowed 
against  law,  or  in  a  case  where  statute  is 
express.  Johonnet's  Case,  6  Dane,  Abr. 
199. 
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the  policy  of  the  law  to  forgive  one  his 
errors  long  since  past,  and  not  to  allow 
the  same  to  be  resurrected,  where  there  is 
nothing  to  show  but  that  for  several  years 
after  such  wrongdoing  the  party  may  have 
lived  an  exemplary  life. 

We  come  now  to  the  remaining  accusa^ 
tion,  that  the  respondeAt,  while  Acting  cub 
an  attorney  at  law  and  a  member  of  the 
bar  of  this  court,  had  been  guilty  of  the 
crime  of  extortion.  The  findings  of  the  ref- 
eree in  relation  to  this  charge  are  as  fol- 
lows, omitting  from  them  the  full  name  of 
the  parties  therein  mentioned: 

"(10)  In  regard  to  specification  E,  he- 
ing  the  charge  of  extortion,  your  referee 
finds  that  the  said  A.  Sherin  wrote  and 
mailed  the  letters,  copies  of  which  are  set 


ouf  in  complaint,  to  Floyd  L.  C.  at  Great 
Falls,  Montana,  and  Wallace,  Idaho.  That 
at  the  time  the  said  letters  were  written 
the  said  Floyd  L.  C.  had  deserted  his  wife, 
Florence  C,  and  his  cliildren,  and  was  liv- 
ing at  Great  Falls,  Montana,  and  Wallace, 
Idaho,  and  that  his  relations  with  one  Rose 
S.  were  very  intimate  and  apparently  im- 
proper. That  an  action  was  begun  by  Mrs. 
C.  against  RoSe  S.  for  alienation  of  af- 
fection, and  that  a  judgment  obtained 
against  her  on  that  ground.  That  Mrs.  C. 
was  living  in  Watertown,  South  Dakota, 
with  her  children,  and  part  of  the  time  in 
Wisconsin.  She  had  no  money  and  prop- 
erty for  her  support.  That  Mr.  Sherin  was 
her  attorney  and  started  a  divorce  suit  for 
her  against  her  husband,  which  was  dropped 


And  in  an  action  of  debt  under  the  statute 
1795,  chap.  41,  known  as  the  fee  bill,  for 
extortion  for  demanding  and  receiving 
greater  fees  than  were  allowed  by  said 
statute,  it  was  held  that  the  practice  of 
other  officers  was  no  defense.  Lincoln  v. 
Shaw,  17  Mass.  410;  Shattuck  v.  Woods,  1 
Pick.  171. 

In  an  action  to  recover  a  penalty  for  re- 
ceiving illegal  fees,  evidence  of  the  general 
practice  to  charge  such  fees  should  be  ex- 
cluded.    Henry  v.  Tilson,  17  Vt.  479. 

But  good  faith  and  an  honest  belief  that 
he  had  a  legal  right  to  charge  and  collect 
the  fees  he  did  was  held  a  good  defense  in 
an  action  for  a  penalty  in  Crawford  v.  Jos- 
lyn,  83  Vt.  361,  76  Atl.  108,  Ann.  Cas.  1912 
A,  428.  The  court  held  that  "knowingly," 
in  the  statute  providing  for  a  penalty  where 
one  ''knowingly"  collects  illegal  fees,  should 
be  construed  to  mean  "intentionally." 

And  also  in  Haynes  v.  Hall,  37  vt.  20,  an 
action  against  a  sheriff  to  recover  for  charg- 
ing and  receiving  fees  not  enumerated  in  the 
statute,  it  was  held  that  he  was  not  liable, 
because  there  was  no  illegal  intent,  as  he 
supposed  he  was  doing  only  what  he  had  a 
legal  right  to  do. 

And  so,  also,  an  officer  who  in  good  faith 
taxed  and  received  fees  for  20  miles  qf 
travel  where  the  actual  distance  was  19 
miles,  should  not  be  liable  to  a  penalty  im- 
posed for  exacting  illegal  fees,  where  there 
IS  no  evidence  that  the  overcharge  .was 
knowingly  made,  but,  on  the  contrary,  it 
was  evident  that  he  used  the  best  means  at 
hand  for  obtaining  the  actual  distance 
traveled.  Weightman  v.  Jones,  73  Vt.  353, 
50  Atl.  1101. 

And  in  Millar  v.  Douglass,  42  Tex.  288,  it 
was  held  that  an  officer  must  knowingly 
demand  a  greater  sum  than  that  authorized 
by  statute,  to  incur  the  penalty  of  the  stat- 
ute, which  provides  that  "every  assessor 
and  collector,  or  his  deputy,  who  shall  ex- 
ercise or  be  guilty  of  any  extortion  or  wil- 
ful oppression  under  color  of  this  act,  or 
'Shall  knowingly  demand  other  or  greater 
sums  than  are  author issed  by  this  act,  etc.. 
Bhall  be  liable  to  pay  a  sum  not  exceeding 
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double  the  amount  of  damages  occurring  to 
the  party  injured." 

And  see  also  Triplett  v.  Munter,  50  Cal. 
644,  where  it  was  held  that  an  officer  could 
not  be  removed  from  office  and  fined  for 
charging  fees  in  excess  of  those  which  he 
was  entitled  to  charge,  where  it  was  found 
"that  defendant  charged  and  collected  said 
illegal  fees  under  an  honest  conviction  that 
he  was  legally  entitled  thereto,"  as  it  was 
not  intended  to  punish  an  offic<»r,  by  removal 
and  fine,  for  mere  error  in  judgment  in  the 
honest  discharge  of  his  duties. 

^-question  for  jury. 

In  Vogel  V.  Brown,  201  Mass.  261,  87  N. 
E.  686,  it  was  held  that  whether  a  justice 
of  the  peace  was  acting  wilfully  and  cor- 
ruptly in  exacting  illegal  fees  in  solemniz- 
ing marriages  under  the  circumstances  dis- 
closed by  an  agreed  statement  was  a  ques- 
tion of  fact  for  the  judge  who  tried  the 
case  without  a  jury. 

In  People  v.  Whaley,  6  Cow.  661,  a  trial 
of  an  indictment  for  extortion  as  justice  of 
the  peace,  it  was  held  that  the  motives  of 
the  justice,  whether  corrupt  or  whether  he 
acted  through  a  mistake  of  law,  were  a 
proper  question  for  the  jury. 

Robbery. 

This  note  does  not  include  cases  where 
one  used  force  to  compel  payment  of  a  debt; 
for  such  cases,  see  note  in  10  L.R.A.(N.S.) 
745.  The  inquiry  here  is  simply  wliether 
one  is  guilty  of  robbery  under  such  cir- 
cumstances; and  the  question  whetlier  he 
is  guilty  of  another  offense,  e.  ^.,  assault, 
is  not  within  the  scope  of  the  note. 

One  is  not  guilty  of  robbery  who  takes 
his  own  property  from  another,  though  by 
violence.  Barnes  v.  State,  9  Tex.  App.  128; 
Smedly  v.  State,  30  Tex.  214  {obiter)  ;  Hig- 
gins  V.  State,  —  Tex.  App.  — ,  19  S.  W.  503; 
People  V.  Vice,  21  Cal.  344. 

And  the  same  principle  was  upheld  in 
Triplett  v.  Com.  122  Ky.  35,  91  S.  W.  281, 
where  it  was  held  that  one  who  took  from 
the  court's  receiver  property  which  had  been 
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afterwards  when  her  husband  returned  to 
her.  That  Mr.  G.  had  given  Rose  S.  a 
note  and  she  had  assigned  it  to  her  aunt, 
Mrs.  S.  Mrs.  S.  had  sued  on  the  note  and 
attached  the  furniture  and  fixtures  in  the 
restaurant  left  by  Mr.  C.  That  Mrs.  C. 
had  made  a  claim  for  this  property  as  her 
exemptions  for  herself  and  children.  These 
letters  were  written  by  Mr.  Sherin  as  the 


attorney  for  Mrs.  C,  at  her  request.  They 
were  answered  by  Mr.  C.  direct  to  his  wife;, 
except  the  one  he  wrote  to  Sherin,  which  Ib 
in  evidence.  The  statements  made  in  the 
letters  are  true.  Mr.  Sherin  gained  nothing 
personally  by  the  writing  of  these  letters, 
and  he  did  not  expect  to.  The  bill  of  sale 
was  delivered  by  Mr.  C.  to  Mrs.  C,  but  the 
release    was    not    obtained    from    Mrs.    S. 


taken  from  him  under  a  process  was  not 
guilty  of  robbery,  in  the  absence  of  evi- 
dence of  felonious  intent. 

In  Gant  v.  State,  116  Ga.  205,  41  S.  E. 
698,  it  was  held  that  a  charge  that  it  is  not 
robbery  for  a  loser  at  cards  to  compel  the 
winner,  by  force  and  violence,  to  return 
the  money,  was  correct. 

And  in  Sikes  v.  €k>m.  17  Ky.  L.  Rep.  1363, 
34  8.  W.  902,  and  Thompson  v.  Com.  13 
Ky.  L.  Rep.  916,  18  S.  W.  1022,  it  was 
held  that,  as  under  statute  money  won  at 
gambling  does  not  pass  to  the  winner,  the 
loser  in  such  game  was  not  guilty  of  robbery 
in  compelling  the  winner,  at  point  of  re- 
volver, to  return  money  lost. 

So,  a  bona  fi'de  belief  in  right  to  property 
taken  is  a  g:ood  defense  to  an  indictment  for 
robbery. 

Thus,  there  can  be  no  robbery  where  one 
takes  property  under  the  bona  fide  belief 
that  it  is  his  own.  State  v.  Wasson,  126 
Iowa,  320,  101  N.  W.  1125;  Glenn  v.  State, 
49  Tex.  Crim.  Rep.  349,  92  S.  W.  806,  13 
Ann.  Oas.  774;  State  v.  Woodward,  131  Mo. 
369,  33  S.  W.  14;  State  v.  Smith,  174  Mo. 
586,  74  S.  W.  624,  14  Am.  Crim.  Rep.  616; 
State  V.  McLain,  169  Mo.  349,  60  S.  W.  736; 
State  V.  Fordham,  13  N.  D^  494,  101  N.  W. 
888 ;  State  v.  O^Connor,  105  Mo.  121,  16  S. 
W.  510. 

And  so  in  Triplett  v.  Com.  122  Ky.  35,  91 
8.  W.  281,  it  was  held  that  one  from  whom 
cattle  had  been  taken  under  a  process,  who 
took  same  from  court's  receiver  under  tl)e 
belief  that  he  had  a  right  to  them,  was  not 
guilty  of  robbery. 

And  also  one  who  having  set  wires  which, 
with  the  game  caught,  were,  under  statute, 
seized,  by  the  gamekeeper  for  the  use  of  the 
lord  of  the  manor,  forcibly  recovers  them 
under  a  bona  fide  impression  that  they  were 
his  property,  is  not  guilty  of  robbery.  Rex 
V.  Hall,  3  Car.  &  P.  409. 

And  in  Brown  v.  State,  28  Ark.  126,  where 
the  evidence  showed  that  there  was  a  dis- 
pute as  to  ownership  of  property  taken,  it 
was  held  error  to  refuse  an  instruction  in 
effect  that  if  defendant  took  the  property 
under  the  bona  fide  opinion  that  tne  prop- 
erty was  his  own,  he  was  not  guilty  of  rob- 
bery. 

In  People  v.  Hughes,  11  Utah,  100,  39 
Pac.  492,  a  trial  of  an  indictment  against 
one  who,  having  lost  money  at  gambling, 
took  the  money  at  the  point  of  a  revolver 
from  the  table  and  also  from  one  in  charge 
of  the  game,  it  was  held  error  to  refuse  an 
instruction  ''that  if  they  should  find  that 
the  defendant  acted  under  a  bona  fide  im- 
pression and  honest  belief  that  the  money 
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taken  was  his  own,  and  that  he  had  a  right 
to  it,  they  render  a  verdict  of  not  guilty.^ 

In  DriscoU  v.  People,  47  Mich.  413,  11  N. 
W.  221,  it  was  said  that  the  claim  of  good 
faith  in  one's  forcibly  taking  from  another 
property  claimed  to  have  been  taken  vrith- 
out  warrant  depends  upon  whether  he  meant 
to  get  back  what  he  believed  to  be  hiji  own. 

But  in  Black  v.  State,  3  Yerg.  588,  a  pros- 
ecution for  entering  a  dwelling  and  forcibly 
takinp;  property  from  the  possession  of  one 
therein,  it  waa  said:  "Men  are  not  permit- 
ted to  redress  their  own  wrongs,  or  to  re- 
store themselves  to  lost  rights  at  their 
own  will  and  pleasure.  .  •  .  The  proc- 
ess of  the  law  and  courts  are  open  to  tiiem, 
and  to  these  resort  must  be  had,  not  to  force 
and  acts  of  violence." 

In  Blain  v.  State,  34  Tex.  Crim.  Rep.  448, 
31  S.  W.  368,  the  defense  that  property 
taken  was  money  won  at  gambling  was  held 
not  good  on  the  trial  of  an  indictment  for 
robbery;  especially  so  where  the  money  has 
voluntarily  been  paid  over  under  the  rules 
of  the  game.  It  was  said  that  as  in  such 
case,  in  a  civil  suit,  the  law  would  leave 
the  parties  in  8tatu  quo,  it  would  not  in  a 
criminal  charge  recognise  a  retaking  of 
property  which  involved  all  the  elements  of 
a  premeditated  robbery. 

And  in  Carroll  v.  State,  42  Tex.  Crim. 
Rep.  30,  57  S.  W.  99,  where  one,  claiming  he 
had  been  swindled  in  a  game  of  cards,  be- 
lieved that  he  had  the  right  to  forcibly  re- 
take the  money  voluntarily  paid  over  to 
winner,  a  conviction  of  robbery  was  sus- 
tained, following  the  decision  m  Blain  t. 
State,  supra. 

But  in  Carr  v.  State,  55  Tex.  Crim.  Rep. 
352,  116  S.  W.  591,  where  the  facts  were 
that  defendant  and  prosecuting  witness  were 
engaged  in  a  game  of  cards,  and  it  was 
sharply  controverted  as  to  who  was  entitled 
to  the  money,  and  defendant  forced  prose- 
cuting witness,  by  duress  and  threats,  to 
turn  the  money  over  to  him,  it  was  held 
that  because  of  the  peculiar  facts  of  the 
case  the  question  should  have  been  perti- 
nently presented  to  the  jury  as  to  whether 
or  not  the  defendant  had  any  fraudulent 
intent,  or  that  he  honestly  believed  the 
money  had  been  fairly  and  properly  won 
and  belonged  to  him.  The  court,  however, 
said  that  a  claim  of  ownership  is  not  al- 
ways or  necessarily  a  defense  in  cases  of 
robbery. 

And  see  Re  Lewis,  83  Fed.  159,  where  it 
was  held  that  one  who  participates  in  a 
search  of  premises  and  seizure  under  a 
warrant  technically  insufficient  is  not  guilty 
of  robbery.  J.  H.  B. 
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Re  SHERIN. 
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There  were  sufficient  grounds  to  believe 
that  Mr.  C.  was  living  in  open  adultery 
with  Rose  S.  at  the  time.  The  motive  for 
writing  the  letters  on  the  part  of  A.  Sherin 
was  good.  Mr.  C.  afterwards  returned  to 
Watertown,  South  Dakota,  and  his  family, 
and  all  suits  were  dismissed. 

''(11)  Your  referee  finds  that  the  letters 
set  out  in  the  complaint  were  not  sent 
with  intent  to  extort  any  money  or  other 
property  from  Floyd  C." 

The  evidence  submitted  fully  supports 
finding  No.  10;  and,  as  we  view  this 
matter,  there  is  nothing  before  us  but  a 
question  of  law,  because,  as  it  appears  to 
us  beyond  all  possible  question  of  doubt, 
the  referee  was  wrong  in  finding  No.  11, 
as  it  fully  and  clearly  appears  that  the 
respondent  did  write  and  send  the  letters 
in  question  with  an  intent  then  and  there 
upon  his  part  to  obtain  money  and  other 
property  from  the  party  to  whom  such  let- 
ters were  addressed  and  from  the  para- 
mour of  such  party;  the  only  question  be- 
ing whether,  under  the  undisputed  facts, 
the  obtaining  of  money  through  the  means 
used  would  .be  extortion.  It  will  be  un- 
necessary to  reproduce  the  letters  in  full, 
but  the  following  parts  of  two  of  the  let- 
ters show  all  that  is  material  herein.  We 
have  omitted  the  surname  of  the  parties 
mentioned  in  such  letters: 

Office  of  A.  Sherin,  City  Attorney,  Water- 
town,  S.  D. 
Watertown,  S.  D.,  Aug.  28,  1907. 
Mr.  Floyd  L.  C, 

Great  Falls,  Mont. 
Dear  Sir: — 

I  inclose  you  some  papers  that  we 
want  you  to  sign  and  return  here  at 
once.  I  have  been  looking  after  the  biisi- 
ne63  for  your  wife  since  you  left,  and  we 
have  known  that  Rose  S.  was  with  you  for 
some  time  at  Great  Falls.  We  know  just 
how  you  were  living  and  all  about  it;  we 
know  you  were  about  to  leave  Great  Falls, 
but  until  you  settle  things  with  your  wife 
you  can't  leave.  The  officers  there  are 
instructed  to  arrest  both  of  you,  if  either 
of  you  attempt  to  leave  until  we  are  ready. 
Nbt  only  did  we  get  this  information  from 
officers  and  others  there,  but  Rose  S.  wro^e 
your  wife  a  letter  a  few  weeks  a^o  and  told 
the  whole  story  herself.  She  said  you  were 
passing  her  as  your  sister-in-law,  but  that 
you  and  she  roomed  together  and  worked 
together.  She  wrote  the  letter  in  an  at- 
tempted disguised  hand,  but  as  we  had 
other  letters  of  hers  the  attempt  to  disguise 
was  a  bad  one.  We  submitted  the  letters 
to  experts  and  they  are  ready  to  swear  she 
wrote  the  letters.  I  then  sent  the  letters 
to  Great  Falls  and  had  them  investigated 
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there,  and  had  them  returned  with  the  in- 
formation that  she  alone  wrote  the  letter. 
It  was  evidently  done  with  the  purpose  of 
making  your  wife  mad,  so  she  would  get 
a  divorce  from  you  and  she  would  have  you. 
It  was  a  bold  move  on  her  part,  and  she 
must  have  thought  your  wife  rather  green. 
.  .  .  What  I  want  is  this  bill  of  sale 
from  you,  and  then  I  want  Rose  S.  to  sign 
this  other  paper  to  drop  these  suits  and  let 
your  wife  have  the  property.  If  this  is 
not  done,  this  whole  business  will  be 
dragged  into  court  and  everything  exposed. 
George  C.  is  the  attorney  for  Mrs.  S.  and 
he  wants  to  keep  it  going.  In  addition 
to  this  notice  that  Rose  will  sign,  she  wants 
to  write  to  her  mother  to  drop  these  suits 
and  turn  the  property  over.  If  she  don't 
we  will  bring  you  and  she  back  here  with 
warrants  under  a  criminal  charge  and  face 
these  letters  she  has  written,  all  right. 
If  you  will  sign  this  bill  of  sale  and  she 
signs  the  other  paper,  and  you  send  your 
wife  $100,  we  will  let  the  matter  go,  and 
you  and  she  can  go  on  if  you  want  to,  but 
you  will  not  leave  Great  Falls  until  you 
do,  as  the  officers  there  are  on  your  tracks 
awaiting  a  wire  from  us  any  minute.  When 
this  is  done  you  had  better  shake  that 
.wonuin  and  go  to  work  some  place,  and 
your  wife  will  join  you  if  you  will  treat  her 
right.  She  can  make  trouble  for  both  of 
you  any  time  she  wants  to,  but  she  says 
she  will  let  it  go  if  you  comply  with  these 
requests.  I  have  had  a  number  of  letters 
from  different  people  there  during  the  past 
few  weeks,  and  know  every  move  you  peo- 
ple make.  Trusting  that  we  will  hear  from 
you  without  delay  and  that  these  papers 
will  be  signed  and  that  you  will  send  your 
wife  some  money  I  remain. 

Yours  truly, 
A.  Sherin. 

Office  of  A.  Sherin,  City  Attorney,  Water- 
town,  S.  D. 
Watertown,  S.  D.,  November  7, 1907. 
Mr.  Floyd  L.  C., 

Wallace,  Idaho, 
Dear  Sir: — 

.  .  .  Your  wife  has  just  been  in  here, 
and  when  she  heard  what  had  been  going 
on  and  that  you  were  still  keeping  Rose 
posted  on  everything  that  was  said  and 
done,  and  she  was  sending  it  to  her  mother, 
she  said  that  she  would  now  insist  on  the 
paper  being  sent  her  from  Rose  S.  and 
you,  to  have  these  goods  turned  over  to 
her  at  once,  and  if  this  is  not  done  within 
ten  days  she  will  swear  out  a  warrant  for 
both  of  you  and  send  out  there  after  you. 
Now,  Floyd,  I  don't  want  to  see  you  get 
into  any  trouble,  but  you  have  not  used 
your  wife  right,  and  unless  you  send  that 
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pap«r  from  Rose  S.  to  have  these  goods 
turned  over  at  once,  there  will  certainly 
be  a  warrant  sent  out  there  after  both  of 
you.  .  .  .  >Jow,  to  save  any  trouble, 
you  send  me  a  paper  from  Rose  S.,  and  have 
ner  write  to  her  mother  a  letter  authoriz- 
ing her  to  turn  over  that  property  to  your 
wife,  or  else  you  and  she  will  hear  from 
us  in  another  way.  There  is  not  enough 
property  to  fight  about,  and  if  it  goes 
through  court  Mrs.  S.  will  not  get  enough 
out  of  it  to  be  of  any  use  to  her,  as  it  will 
be  all  eat  up  in  attorney's  fees.  Now,  dpn't 
delay  in  this  matter,  but  attend  to  it  at 
once.  We  know  where  Rose  is  and  all 
about  what  is  going  on  out  there,  and  will 
insist  upon  something  being  done  within 
ten  days,  or  else  there  will  be  trouble. 

Yours  truly, 
A.  Sherin. 

The  respondent  in  his  brief,  among  other 
statements,  uses  the  following  language: 
"What  attorney  would  not  make  such  an 
effort  to  get  a  little  property  for  a  desert- 
ed woman  and  two  little  children?  He 
would  not  be  doing  his  duty  to  his  client 
if  he  did  not  use  every  effort  and  every 
persuasion  to  get  something  for  her  and 
her  children.  .  .  .  There  was  no  pro- 
fessional ethics  violated  in  the  writing  of 
these  letters.  In  fact,  any  person  who 
knows  all  the  facts  and  circumstances  con- 
nected with  this  outrageous  affair  would 
not  think  that  the  defendant  went  far 
enough  to  recover  what  belonged  to  the  wife. 
There  is  nothing  in  that  charge  upon  which 
any  attorney  should  be  disbarred,"  We 
are  unable  to  agree  with  counsel  in  the 
above  statement.  This  court  cannot  set 
the  seal  of  its  approval  upon  the  methods 
used  by  respondent,  no  matter  how  just 
his  motives,  nor  whether  the  statutes  have 
made  such  methods  criminal.  The  very 
least  that  can  be  said  in  relation  to  an 
officer  of  the  court  resorting  to  such  means 
to  gain  an  end  is  that  it  is  grossly  unpro- 
fessional, and  such  as  calls  for  severe  cen- 
sure from  the  courts.  In  Hackett  ▼.  King. 
6  Allen,  58,  it  was  decided  that,  though 
a  person  was  arrested  under  a  legal  war- 
rant, and  by  a  proper  officer,  yet,  if  one 
of  the  objects  of  the  arrest  was  to  extort 
money,  or  enforce  the  settlement  of  a  civil 
claim,  such  arrest  is  a  false  imprisonment 
by  all  who  have  directly  or  indirectly  pro- 
cured the  same  or  participated  therein  for 
any  such  purposes;  and  a  release  and  con- 
veyance of  property  obtained  by  means  of 
such  arrest  is  void.  In  Taylor  v.  Jaques. 
106  Mass.  294,  the  court,  in  speakin^r  of  a 
certain  instruction  given  by  the  lower  court, 
said:  "W*»  do  not  concur  in  that  view  of 
the  law.  If  he  had  embezzled  their  fund.<t, 
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they  had  a  right  to  have  him  prosecuted. 
If  he  owed  them  a  debt,  they  had  a  right 
to  accept  security  for  it.  But  they  would 
have  no  right  to  make  use  of  criminal  pro- 
cess for  the  collection  of  a  debt.  An  arrest, 
even  upon  a  legal  warrant,  and  upon  a 
criminal  charge,  to  compel  the  payment 
of  a  mere  debt,  would  be  a  misuse  of  legal 
process;  and  the  threat  of  such  an  arrest 
may  constitute  unlawful  duress."  And  if 
the  acts  were  criminal,  it  certainly  must 
be  conceded  that  it  was  a  most  serious 
breach  of  "professional  ethics"  for  an  officer 
of  a  court,  acting  as  such  officer,  to  wilfully 
violate  the  criminal  laws  of  his  country. 
Section  633  of  the  Revised  Penal  Code 
of  tnis  state  reads  as  follows:  "Extortion 
is  the  obtaining  of  property  from  another 
with  his  consent,  induced  by  a  wrongful  use 
of  force  or  fear,  or  under  color  of  official 
right"  Section  634  of  such  Code  reads  in 
part  as  follows:  "Fear  such  as  will  con- 
stitute extortion  may  be  induced  by  a 
threat  either  (2)  to  accuse  him  or  any 
relative  or  member  of  his  family  of  any 
crime;  (4)  to  expose  any  secret  affecting 
him  or  them."  Section  638  of  such  Code 
reads  as  follows:  "Every  person  who,  with 
intent  to  extort  any  money  or  other  prop- 
erty from  another,  sends  to  any  person  any 
letter  or  other  writing,  whether  subscribed 
or  not,  expressing  or  implying,  or  adapted 
to  imply,  any  threat  such  as  is  specified 
in  §  634,  is  punishable  in  the  same  manner 
as  if  such  money  or  property  were  actually 
obtained  by  means  of  such  threat."  Section 
190  of  such  Code  reads  as  follows:  "Everv 
person  who,  having  knowledge  of  the  actual 
commission  of  a  crime  or  violation  of  stat- 
ute, takes  any  money  or  property  of  an- 
other, or  any  gratuity  or  reward,  ar  any 
engagement  or  promise  therefor,  upon  any 
agreement  or  understanding,  express  or  im- 
plied, to  compound  or  conceal  such  crime 
or  violation  of  statute,  or  to  abstain  from 
any  prosecution  therefor,  or  to  withhold 
any  evidence  thereof,  is  punishable  as  fol- 
lows.   .    , 
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To  our  minds  the  evidence  proves  beyond 
all  possible  doubt  that  the  respondent,  act- 
ing as  an  attorney  at  law,  wrote  the  let- 
ters in  question  with  an  intent  to,  and 
hoping  thereby  to,  obtain  both  money  and 
other  personal  property  from  said  C.  and 
his  paramour.  It  clearly  appears  to  us  that 
the  respondent  hoped  and  trusted  that  the 
threats  contained  in  such  letters  would 
induce  in  the  minds  of  such  parties  such 
fear  as  would  result  in  their  complying' 
with  the  demands  of  such  letters.  This 
fear  it  was  sought  to  induce  by  these 
threats  was  the  fear  of  being  arrested  and 
nrosecuted  for  the  commission  of  crime. 
It  might  be  claimed  on  the  part  of  the  re- 
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spondent  that,  where  the  motive  was  to 
obtain  money  or  property  which  justly  be- 
longed to  his  client,  it  would  not  be  extor- 
tion, because  in  that  case  there  was  no 
wrongful  use  of  force  or  fear/'  The  word 
wrongful,"  as  used  in  this  statute,  has 
no  reference  whatever  to  the  question  of 
the  justness  of  the  ultimate  result  sought, 
but  relates  solely  to  the'  methods  used  to 
obtain  such  result.  Furthermore,  it  is  cer- 
tainly clearly  implied  from  the  language 
of  these  letters  that,  if  the  demands  therein 
contained  were  complied  with,  no  prosecu- 
tions of  tne  crimes  of  which  the  parties 
might  have  been  guilty  would  follow;  or, 
in  other  words,  the  writer  of  these  letters 
impliedly  offered  to  compound  all  the 
crimes  of  which  these  parties  might  have 
been  guilty.  Offering  to  compound  crimes 
is  certainly  a  wrongful  appeal  to  one's 
fears.  As  was  said  in  Eadie  v.  Slimmon, 
26  ^.  Y.  12,  82  Am.  Dec.  395:  "Either 
the  accusation  which  the  defendant  brought 
against  Eadie  was  entirely  unfounded,  or 
he  was  seeking  to  compromise  a  criminal 
offense.  If  he  knew  that  a  crime  had  been 
committed  by  Eadie,  he  had.no  right  to 
compromise  it  in  this  way." 

From  the  findings  of  the  referee,  it  might 
be  inferred  that  he  considered  it  material 
that  the  respondent  herein  was  not  seekin*; 
to  obtain  this  property  for  himself  and 
would  not  bo  benefited  by  the  obtaining 
of  same.  That  certainly  is  absolutely 
immaterial.  If,  as  claimed  by  the  respond- 
ent himself,  these  letters  were  written  by 
him  with  the  full  knowledge  of  his  client, 
the  respondent,  in  assisting  her,  by  advising 
and  writing  the  letters  to  carry  out  the 
scheme,  rendered  himself  jointly  guilty  with 
her  of  the  crime  of  extortion,  if,  under  such 
facts,  she  would  be  guilty.  It  might  be 
claimed  that,  inasmuch  as  the  charges  con- 
tained in  such  letters  were  true,  no  crime 
was  committed  by  respondent.  The  offense 
before  us  lies,  not  in  making  the  charges 
of  wrongdoing  upon  the  part  of  C.  and 
his  paramour,  but  in  making  threats  of 
prosecution  based  upon  such  charges.  The 
fact  that  they  were  guilty  of  the  crimes 
charged  would  not  render  the  writing  of 
the  letters  less  criminal.  The  state  of 
California  has  identically  the  same  statutes 
in  relation  to  extortion  as  §§  633,  634,  and 
638  quoted  above,  and,  in  the  case  of  Mor- 
rill V.  Nightingale,  93  Cal.  452,  27  Am. 
St.  Bep.  207,  28  Pac.  1068,  in  discussing 
the  question  as  to  whether  or  not  the  truth- 
fulness of  the  charges  made  by  the  defend- 
ant was  a  defense  to  the  charge  of  extor- 
tion, the  court  said:  "Under  that  kind  of 
menace  which  consists  in  a  threat  of  injurv 
to  the  character  of  a  person,  it  is  entirely 
immaterial  whether  such  person  is  guiltv 
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or  innocent  of  the  crime  to  be  charged. 
It  certainly  would  be  no  defense  to  the 
accusation  of  extortion  that  the  charges 
or  publications  threatened  to  be  made  by 
the  defendant,  and  by  which  he  obtained 
valuable  property,  were  true.  The  truth 
or  falsity  of  these  matters  forms  no  element 
in  establishing  the  guilt  or  innocence  of 
a  defendant  charged  with  extortion."  See 
also  People  v.  Choynski,  95  Cal.  640,  30* 
Pac.  791. 

It  is  therefore  clear  to  this  court  that 
finding  No.  11  should  be  set  aside,  and  that 
in  lieu  thereof  this  court  must  find  that  the 
letters  in  question  were  written  with  intent 
to  extort  money  and  other  property  from 
said  Floyd  L.  C  and  Rose  S.,  unless  the 
obtaining  of  this  particular  property  and 
particular  money  would  not  constitute  eX' 
tortion,  owing  to  the  fact  that,  fo^  all  that 
appears  herein,  the  property  rightfully  be- 
longed to  respondent's  client,  and  the  $100 
was  justly  due  her  from  her  husband.  For 
the  purposes  of  this  cause  it  must  be  pre- 
sumed that  the  wife  was  justly  entitled  to 
the  property  and  money. 

'Ihis  presents  to  us  squarely  a  question 
upon  which  there  seems,  at  first  glance,  to 
be  an  unreconcilable  conflict  of  authority. 
One  line  of  decisions,  commencing  with  Peo- 
ple V.  Griffin,  2  Barb.  427,  holds  that,  ii> 
order  for  the  taking  of  property  to  amount 
to  extortion,  it  must  be  property  to  the- 
possession  of  which  the  taker  did  not  make 
an  honest  claim  of  right;  and  this  court 
also  held  that  an  attempt  to  collect  what 
the  party  believed  to  be  an  honest  debt 
could  not  be  held  to  be  done  with  an  "in- 
tent to  extort."  This  case  is  followed  in 
State  V.  Hammond,  80  Ind.  8d,  41  Am.  Bep. 
791;  McMillen  v.  State,  60  Ind.  216;  Mann 
V.  State,  47  Ohio  St.  556,  11  L.B.A.  656, 
26  N.  E.  226.  Owing  to  difference  in  the 
wording  of  the  statutes  of  the  above  states- 
from  that  of  this  state,  we  think  these 
cases  are  of  little  weight  as  authority. 
Moreover,  we  believe  that  the  courts  of 
Indiana  and  Ohio  overlooked  a  material 
difference  between  their  statute  and  that  of 
New  York.  The  New  York  statute  before 
the  court  in  the  Griffin  Case  provided: 
"Every  person  who  shall  knowingly  send 
or  deliver,  or  shall  make,  and  for  the  pur- 
pose of  being  delivered  or  sent,  shall  part 
with  the  possession  of,  any  letter  or  writing, 
with  or  without  a  name  subscribed  thereto, 
or  signed  with  a  fictitious  name,  or  with 
any  letter,  mark,  or  other  designation, 
threatening  therein  to  accuse  any  person 
of  any  crime,  or  to  do  any  injury  to  the 
person  or  property  of  anyone,  with  a  view 
or  intent  to  extort  or  gain  any  money  or 
property  of  any  description,  belonging  to 
another,  shall,  upon  conviction,  be  adjudged 
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guilty  of  an  attempt  to  rob,  and  shall  be 
punished  by  imprisonment  in  a  state's 
prison  not  exceeding  five  years."  It  will 
be  noted:  (1)  That  the  intent  is  to  "ex- 
tort or  gain;"  (2)  "property  belon^'ing  to 
another;"  and  (3)  the  offense  is  designated 
an  "attempt  to  rob."  Under  a  statute  so 
worded  there  certainly  was  reason  to  hold 
that  the  word  "extort"  was  used  with  a 
restricted  meaning.  Section  287  of  the 
Rev.  Penal  Code  of  South  Dakota  states: 
"Robbery  is  the  wrongful  taking  of  per- 
sonal property  in  the  possession  of  another, 
from  his  person  or  immediate  presence,  and 
against  his  will,  accomplished  by  means  of 
torce  or  fear,"  and  it  is  universally  held 
that  robbery  is  forcible  larceny.  It  is  thus 
seen  that  in  robbery  there  niust  always  be 
not  only  the  force  or  fear,  but  there  must 
be  a  larcenous  or  wrongful  taking.  It  thus 
follows  that  under  the  New  York  statute 
it  clearly  appeared  that,  in  order  for  there 
to  be  an  offense,  the  attempted  taking  of 
the  property,  as  well  as  the  means  resorted 
to  to  achieve  such  taking,  must  be  wrong- 
ful. It  is  universally  held  that  there  can 
be  no  robbery  by  a  person  of  his  own  prop- 
erty to  which  he  is  lawfully  entitled  to  pos- 
«ession;  it  is  held  by  the  great  weight  of 
authority  that  there  can  be  no  robbery  of 
goods  to  the  possession  of  which  the  taker 
honestly  believes  himself  entitled;  and  the 
courts  of  several  states  hold  that  it  is  no 
robbery  to  take  property  where  the  taker 
honestly  believes  he  has  a  right  to  same  for 
the  payment  of  a  debt  due  him.  See  cases 
referred  to  in  note  following  Glenn  v.  State, 
13  Ann.  Cas.  776,  776.  In  Ohio  and  Indiana 
the  offense  now  before  us  is  not  spoken  of 
in  the  statutes  as  an  attempt  to  rob  and 
the  statutes  do  not  state  that  the  property 
taKen  shall  be  that  "belonging  to  another;" 
but  the  statutes  of  those  states  use  the 
phrase  "extort  or  gain,"  and  it  might  well 
be  said  that  in  using  the  word  "extort"  in 
•connection  with  "gain"  it  was  intended  to 
provide  that  the  party  taking  the  property 
must  "gain"  something  |n  the  sense  of 
securing  profit. 

Section  638  of  our  Penal  Code  uses  the 
phrase,  "with  intent  to  extort  any  money 
or  other  property  from  another."  Neither 
is  the  word  "gain"  used,  nor  does  the  stat- 
ute provide  that  the  property  to  be  ex- 
torted shall  be  that  "belonging  to  another.'' 
Looking  now  to  §  633  of  our  Code  for  the 
definition  of  extortion,  we  again  find  that 
the  property  to  be  obtained  is  not  restricted 
to  property  "belonging  to  another,"  It 
-seems  clear  to  us  that  under  our  statutory 
definition  of  extortion,  we  have  a  very  com- 
prehensive crime,  including  within  its  ex- 
press terms,  as  a  small  part  thereof,  every- 
thing that  comes  under  the  definition  of 
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robbery,  so  that  robbery  is,  under  our  stat- 
ute, but  a  high  degree  of  extortion.  This 
is  further  shown  by  §  635  of  our  Penal 
Code,  which  provides:  "Every  person  who 
extorts  any  money  or  other  property  from 
another,  under  circumstances  not  amount- 
ing to  robbery,  by  means  of  force  or  any 
threat  such  as  is  mentioned  in  the  last  sec- 
tion, is  punisnabl'e  by  imprisonment  in  the 
state  prison  not  exceeding  five  years,"  thus 
clearly  showing  that  there  can  be  both  ex- 
tortion amounting  to  robbery  and  extortion 
not  amounting  to  robbery.  Analyzing  our 
definitions  of  extortion  and  robbeiy,  it  is 
apparent  that  to  rob  there  must  be  a 
"wrongful  taking," — ^that  is,  a  taking  of 
property  the  possession  of  which  a  person 
would  not  be  entitled  to  recover  in  an  ac- 
tion brought  to  secure  same;  while  to  extort 
it  is  not  necessary  that  the  "obtaining"  of 
the  property  be  wrongful  in  the  sense  that 
the  party  be  not  lawfully  entitled  to  the 
possession  thereof,  but  it  is  only  necessary 
that  the  means  used  to  obtain  the  property 
be  wrongful.  Thus  extortion  under  onr 
statute  includes  any  "obtaining  of  prop- 
erty," wrongful  or  otherwise  (that  is,  the 
"obtaining  of  property"  to  which  the  party 
may  or  may  not  be  lawfully  entitled), 
whenever  such  property  is  obtained  through 
the  "wrongful  use  of  force  or  fear." 

It  might  be  claimed  that  the  term  "ex- 
tort" in  itself  implies  the  getting  of  some- 
thing to  which  a  party  is  not  entitled  as 
distinguished  from  getting  that  to  which  a 
party  is  entitled,  and  that  therefore,  by  the 
use  of  that  word,  it  clearly  appears  that 
in  order  to  constitute  "extortion"  the  prop- 
erty obtained  must  be  that  to  which  the 
taker  is  not  honestly  and  legally  entitled. 
This  is  certainly  a  mistaken  idea  of  the 
meaning  of  the  word  "extort."  Webster's 
New  International  Dictionary  states  that 
the  word  is  derived  from  the  Latin  word 
"extortus,"  meaning  "to  twist  or  wrench 
out,"  and  defines  the  word:  "(1)  To 
wrest  from  a  person  by  physical  force, 
menace,  duress,  torture,  or  any  undue  or 
illegal  exercise  of  power  or  ingenuity;  to 
wring  (from) ;  to  exact;  to  take  or  re- 
ceive by  extortion;  also,  rarely,  literally, 
to  wrench  or  tear  away  (from) ;  as,  to 
extort  bribes;  to  extort  contributions  from 
the  vanquished;  to  extort  confessions  of 
guilt;  to  extort  a  promise;  to  extort  pay- 
ment of  a  debt."  The  above  definitions  and 
illustrations  of  use  of  term  clearly  show 
that  one  can  extort  that  to  which  he  is 
rightfully  entitled,  as  well  as  that  to  which 
he  is  not  entitled,  and  show  that  the  word 
is  properly  used  to  denote  the  method  used 
to  obtain  the  thing  sought,  rather  than  to 
limit  the  thing  to  be  obtained  in  accord- 
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ance  with  title  mr  right  of  possessioB 
thereto. 

lurning  now  to  the  decisions  of  other 
courts.  In  State  ▼•  Bruce,  24  Me.  71,  the 
court  said:  "The  instructions  'that,  if 
the  defendant  made  the  threat  maliciously 
and  with  intent  thereby  to  extort  property 
from  Lyon,  it  was  not  essential  in  the  case 
whether  the  said  Lyon  had  been  caught  by 
the  said  Bruce  in  the  act  of  stealing  tlK) 
property  of  the  said  Bruce  or  not,'  were 
also  correct.  A  person  whose  property  has 
been  stolen  cannot  claim  the  right  to  punish 
the  thief  himself  without  process  of  law, 
and  to  make  him  compensate  him  for  the 
loss  of  his  property  by  maliciously  threat- 
ening to  accuse  him  of  the  offense,  or  to 
do  an  injury  to  his  person  or  property, 
with  intent  to  extort  property  from  him. 
ii  threat  made  by  one  whose  goods  had 
been  stolen,  that  he  would  prosecute  the 
supposed  thief  for  the  offense,  if  there  were 
grounds  to  suspect  him  to  be  guilty,  could 
not  be  considered  as  nuide  maliciously  and 
with  intent  to  extort  property,  unless  there 
were  other  proofs  of  malice  and  intended 
extortion.  Nor  do  the  instructions  so  state. 
The  testimony  to  .prove  the  malice  and  in- 
tended extortion  is  not  presented;  and  it 
must  be  presumed  to  have  been  sufficient 
and  satisfactory,  especially  after  the  de- 
fendant has  been  found  guilty  by  two 
juries." 

In  Com.  Y.  Coolidge,  128  Mass.  55,  the 
court  said:  "Tne  first  instruction  asked 
that  the  defendant  must  have  maliciously 
intended  to  obtain  that  which  in  justice 
and  equity  he  knew  he  had  no  right  to 
receive,  and  the  other,  which  differs  only 
in  form  from  that,  that  the  defendant  was 
not  guilty  if  he  believed  that  Chapin  ac- 
tually owed  him,  could  not  properly  have 
been  given  without  qualification;  and  the 
language  of  the  presiding  judge  was  en- 
tirely accurate  when  he  said  tnat  the  law 
did  not  authorize  the  collection  of  just 
debts  by  the  malicious  threatening  to  accuse 
the  debtor  of  a  crime." 

In  State  v.  Logan,  104  La.  760,  29  So. 
336,  the  court  said:  "In  this  state  the 
technical  offense  known  to  the  common  law 
as  'extortion'  was  punishable  under  §  868, 
Revised  Statutes, — ^which,  by  its  terms,  ap- 
plied exclusively  to  officers.  State  ▼.  Lubin, 
42  La.  Ann.  79,  7  So.  68.  By  act  63  of 
1884  it  was  declared  that  'any  person'  who 
'shall  threaten  to  kill  .  .  .  with  intent 
to  extort  money  .  .  .  shall,  upon  con- 
viction be  imprisoned,  etc'  This  statute 
has  been  held  to  be  constitutional  in  an 
opinion  in  which  Mr.  Justice  Miller,  as 
the  organ  of  the  court,  said:  -'It  defines 
the  offense  of  attempting  to  extort  money 
by  threats  or  other  unlawful  devices.' 
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State  T.  Rushing,  49  La.  Ann.  1532,  22  So. 
799.  There  is  no  question,  then,  of  the  ap- 
plication of  the  law  to  the  defendant,  and 
we  can  find  no  sufficient  reason  for  holding 
that  it  does  not  apply  to  the  act  which  be 
is  charged  with  having  committed,  since 
the  threats  charged  against  him  are  within 
its  terms,  whether  he  claimed  that  the 
money  demanded  was  due  to  him  or  not. 
Cases  decided  in  other  states  in  which  it 
is  said  that  a  contrary  view  has  been  held 
are,  perhaps,  based  upon  the  language  of 
particular  statutes,  which  may  have  ad- 
mitted of  the  exceptions  for  which  the  de- 
fendant's counsel  here  contends." 

In  Cohen  v.  State,  37  Tex.  Crim.  Rep. 
118,  38  S.  W.  1005,  the  court  said:  "'Ex- 
tort' means  'to  obtain  from  a  holder  desired 
possessions  or  knowledge  by  force  or  com- 
pulsion; to  wrest  from  another  by  force, 
menace,  duress,'  etc.  See  Century  Diet. 
In  the  law  dictionaries  the  word  'extorf 
is  not  found,  and  'extortion'  is  applied  to 
officers  'who,  by  color  of  office,  unlawfully 
take  any  money  or  thing  of  value  that  is 
not  due  him,  or  more  than  is  due,  or  before 
it  is  due.'  See  7  Am.  &  Eng.  Enc.  Law; 
1  Bouvier's  Law  Diet.;  and  1  -Rapalje  k 
L.  Law  Diet.  We  apprehend  that  our  stat- 
ute, in  using  the  word  'extort,'  had  ret- 
erenoe  to  its  meaning  in  its  broader  sense, 
as  given  above  from  the  Century  Dictionary. 
We  do  not  construe  this  statute  to  mean, 
by  the  use  of  the  term  'extorting,'  to  be 
only  applicable  to  cases  where  there  is  no 
debt  existing  between  the  parties.  On  the 
contrary,  under  this  article  a  party  may 
be  guilty  of  the  offense  of  sending  or  de- 
livering a'  letter  threatening  to  accuse  an- 
other of  a  criminal  offense,  with  the  view 
of  extorting  money,  although  the  party  may 
be  justly  indebted  to  the  sender  of  such 
letter.  One  object  of  the  statute,  as  we 
take  it,  is  to  prevent  persons  from  sending 
such  letters,  and  using  the  criminal  laws 
of  this  state  to  collect  debts  that  might 
be  due  and  owing  them." 

We  believe  that  our  statute  was  enacted 
to  prohibit  just  such  acts  as  those  of  the 
respondent;  that  in  writing  and  sending 
the  letters  he  came  clearly  and  fully  within 
the  provisions  of  said  §  638,  and  that 
finding  No.  11  of  the  referee  was  error. 
The  referee,  as  conclusions  of  law,  found: 
"The  evidence  submitted  does  not  prove 
the  said  A.  Sherin  guilty  of  any  crime, 
misdemeanor,  or  statutory  offense,  and  does 
not  show  him  to  be  of  such  immoral  char- 
acter as  would  justify  his  disbarment  or 
suspension  from  practice."  In  lieu  of  the 
above  this  court  finds  as  a  conclusion  of 
law:  "The  evidence  submitted  proves  the 
said  A.  Sherin,  while  acting  as  an  officer 
of  this  court,  to  have  been  guilty  of  the 
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crime  of  writing  letters  with  the  intent 
to  extort  money  and  other  property  from 
others,  as  defined  in  §  638,  Rev.  Penal  Code, 
which  conduct  demands  the  condemnation 
of  this  court,  and  requires  this  court  td 
either  suspend  or  disbar  respondent  from 
practising  as  a  member  of  the  bar  of  this 
court." 

This  court  fully  realizes  the  severity  of 
a  judgment  depriving  one  of  the  right  to 
pursue  a  chosen  profession,  which  profes' 
sion  may  be  the  only  means  open  for  the 
procurement  of  a  livelihood,  especially 
where  the  person  has  long  since  abandoned 
other  fields  for  that  of  his  chosen  profes- 
sion. We  are  satisfied  in  this  case  that, 
while  the  means  used  by  respondent  were 
clearly  criminal,  and  grossly  unprofession- 
al, even  if  they  had  not  been  criminal,  yet 
the  ultimate  end  sought  by  him  was  un- 
doubtedly just.  It  further  appears  to  our 
satisfaction  from  the  testimony  of  the  mem- 
bers of  the  bar  in  respondent's  home  city 
that  the  respondent,  in  general,  has  so  con- 
ducted himself  fis  an  attorney  that  he 
stands  well  among  his  fellow  attorneys. 
While  such  misconduct  as  proven  in  this 
matter  cannot  be  overlooked,  we  believe 
the  respondent  will  in  the  future  conduct 
himself  as  befits  a  member  of  an  honorable 
profession,  and  we  believe  the  ends  of  jus- 
tice will  best  be  subserved  by  the  tem- 
porary suspension  of  respondent  from  the 
practice  of  his  profession,  rather  than  by 
his  disbarment;  therefore  it  is  the  order 
of  this  court  that  the  respondent  be  sus- 
pended from  the  practice  of  the  profession 
of  law  in  all  of  the  courts  of  this  state  for 
a  period  of  six  months  from  the  date  of  the 
formal  judgment  herein,  and  until  he  shall 
have  paid  the  costs  of  this  proceeding,  to 
be  taxed  by  the  clerk  of  this  court. 

Let  judgment  be  entered  accordingly. 

McCk>y,  J.,  took  no  part  in  this  decision. 

A  petition  for  rehearing  having  been 
filed,  Haney,  J.,  on  December  16,  1911, 
handed  down  the  following  opinion  ( —  S. 
D.  — ,  133  N.  W.  701) : 

In  its  former  decision,  this  court  con- 
cluded: "The  evidence  submitted  proves 
the  said  A.  Sherin,  while  acting  as  an  of- 
ficer of  this  court,  to  have  been  guilty  of 
the  crime'  of  writing  letters  with  the  in- 
tent to  extort  money  and  other  property 
from  others,  as  defined  in  §  638,  Rev.  Penal 
Code,  which  conduct  demands  the  condem- 
nation of  this  court,  and  requires  this  court 
to  either  suspend  or  disbar  respondent  from 
practising  as  a  member  of  the  bar  of  this 
court."  Re  Sherin,  27  S.  D.  232,  ante,  p. 
801,  130  N.  W.  761.  On  the  rehearing, 
it  was  contended  (1)  that  the  letters  re- 
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ferred  to  in  such  decision  were  not  admis- 
sible, for  the  reason  they  were  conmiuniea- 
tions  between  a  husband  and  wife,  and  (2) 
if  admissible,  respondent  was  not  guilty  of 
conduct  for  which  he  should  be  either  dis- 
barred or  suspended. 

The  letters  in  question  were  written  and 
nkailed  by  the  respondent,  who  was  the  at- 
torney of  the  wife  of  the  person  to  whom 
they  were  sent.  They  were  signed  "A. 
•Sherin."  They  did  not  purport  to  have  been 
written  by  the  wife,  or  to  be  her  letters. 
An  attempt  was  made  to  show  that  they 
were  in  fact  her  letters;  but  she,  as  a 
witness  for  respondent,  testified  on  cross- 
examination  as  follows:  "Q.  You  say  that 
you  dictated  these  letters  to  Mr.  Sherin 
that  he  wrote  to  your  husband  while  he 
was  away  T  A.  I  didn't  say .  I  dictated. 
I  said  I  authorized  him  to  do  what  he 
thought  was  right."  So  the  letters  were 
not  in  any  sense  letters  of  the  wife  to  her 
husband.  They  were  precisely  what  they 
purported  to  be, — communications  between 
the  wife's  attorney  ana  her  husband, — and 
as  such  were  not  privileged  under  the  stat- 
ute in  this  state,  or  under  the  rules  of  evi- 
dence in  any  jurisdiction,  so  far  as  our 
research  has  extended.  In  all  the  decisions 
cited  by  the  respondent,  the  cdmmunica- 
tion  Was  either  a  conversation  between  hus- 
band and  wife,  or  a  letter  written  and 
signed  by  one  or  the  other.  The  question 
here  involved  is  not  whether  every  com- 
munication "made  by  one  to  the  other  dur- 
ing the  marriage"  (Rev.  Code  Civ.  Proc. 
§  486)  is  privileged,  regardless  of  the  na- 
ture of  the  communication.  On  that  ques- 
tion no  opinion  is  expressed.  Whether  the 
phrase  "any  communication"  was  intended 
to  mean  only  confidential  conmiunicationB, 
as  construed  by  some  courts,  need  not  now 
be  determined.  Neither  the  statute  nor 
the  common  law  extends  the  privilege  under 
discussion  to  communications  made  by  a 
third  person  to  either  the  husband  or  wife. 
No  reason  exists  for  so  extending  it.  "The 
essence  of  the  privilege  is  to  protect  con- 
fidences only."  4  Wigmore,  Ev.  §  3336. 
The  statute  does  not,  by  its  terms  or  by 
implication,  exclude  communications  made 
•by  the  attorney  of  one  spouse  to  the  other. 
Such  were  the  communications  in  this  case, 
[f  these  letters,  thoiigh  written  by  the 
respondent,  were  signed  by  the  wife — if 
they  were  in  fact  her  letters — ^the  situation 
would  be  substantially  different.  Though 
she  may  have  known  their  contents  before 
they  were  sent,  may  have  approved  of  tlie 
same,  and  may  have  expressly  authorized 
the  respondent  to  send  them,  they  were 
not  her  letters ;  they  were  the  letters  of  her 
attorney,  and  were  not  communications 
made   by   her  within   the   meaning  of   the 
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statute  excluding  oommunicatioiui  between 
huBband  and  wife.  For  this  reason,  they 
were  clearly  admissible  on  the  trial  of  this 
proceeding,  notwithstanding  the  wife  testi- 
fied that  she  had  not  consented  to  their 
introduction.  It,  therefore,  is  unnecessary 
to  consider  whether  or  not  they  were  ad- 
missible for  the  further  reason  that  they 
had  passed  into  the  hands  of  third  persons, 
who  produced  the  copies  which  were  re- 
ceived in  evidence. 

After  a  careful  reconsideration  of  the 
record,  the  court  adheres  to  the  conclusion 
announced  in  its  former  deciaion  concern- 
ing the  means  employed  by  the  respondent 
to  induce  his  client's  husband  to  comply 
with  her  demands.  Such  demands  may  have 
been  just;  the  wife  may  have  been  entitled 
to  all  respondent  sought  to  obtain  for  her; 
but  this  court,  as  indicated  in  its  former 
decision,  cannot  approve  of  the  methods 
employed  by  the  respondent  to  secure  his 
client's  rights.  It  clearly  appears  that 
he  intended  to  induce  the  husband  to  accede 
to  his  wife's  demands  through  fear  of  being 
accused  of  a  crime;  and  that  he  intended 
the  husband  to  understand  that  he  would 
not  be  prosecuted  for  such  crime  if  he  did 
accede  to  such  demands.  The  fact  that  such 
demands  were  just,  that  the  object  sought 
was  a  laudable  one,  does  not  render  the 
means  employed  any  less  unprofessional, 
though  that  fact  should  be  considered  in 
determining  whether  defendant  ought  to 
be  disbarred  or  only  suspended.  In  view 
of  all  the  circumstances  disclosed  by  the 
record,  it  is  the  conclusion  of  the  court 
that  the  respondent  should  be  suspended 
for  thirty  days  from  and  after  the  filing 
of  this  decision. 

As  respondent  has  been  compelled  to  in- 
cur considerable  expense  in  defending  nu- 
merous charges  embraced  by  the  accusation, 
which  were  not  proven,  neither  party  will 
be  allowed  to  recover  any  costs  or  disburse- 
ments in  this  court. 

Mc€k>7,  J*f  dissenting: 

Unless  the  accused  was  guilty  of  ex- 
torti6n,  or  of  aiding  or  abetting  the  same, 
in  writing  the  letters  to  Carey,  there  is  no 
ground  for  censure,  no  ground  for  suspen- 
sion from  practice.  The  day  and  age  of 
the  world  has  gone  by  when  an  accused 
should  be  convicted  upon  "general  prin- 
ciples" without  evidence  sufficient  to  sustain 
conviction.  It  is  impossible  for  me  to  con- 
clude that  the  evidence  submitted  in  this 
case  is  sufficient  to  constitute  the  offense 
of  extortion.  Formerly  extortion  could  only 
be  committed  by  a  public  officer  for  exact- 
ing property  or  payment  of  money  for 
fees  to  which  he  was  not  entitled.  If  the 
officer  was  entitled  to  the  sum  exacted,  the 
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offense   did   not  exist.     Subsequently   the 
offense   of  extortion   was   extended   so   as 
to   include   persons,   not.  officers,   who   ex- 
torted money  by  means  of  threatened  crim- 
inal  prosecution.     Legal   extortion  means 
to  exact  money  or  property  from  another 
to  which  you  are  not  entitled.     It  is  the 
illegal,  unlawful,   and  wrongful   intent  to 
gain  property  from  another,  by  mea^s  of 
threats  of  criminal  prosecution,  that  con- 
stitutes the  gist  of  the  offense.    In  the  ease 
of  People  V.  Griffin,  2  Barb.  427,  a  mrvh- 
cited  case  from  New  York  on  this  subj't^t, 
it  was  held  that  the  statute  against  serd- 
ing  threatening  letters  with  intent  of  e^^ 
torting  money  applied  only  to  those  casr  i 
where  the   intent  was   to   obtain   that  t ' 
which  the  writer  was  not  entitled,  and  that 
it  did  not  apply  to  cases  where  the  i)eTeon 
threatened   actually   owed   the   writer   the 
sum  claimed  by  him;  the  court  saying  that 
a    person   cannot   extort   money   which    is 
justly  his  due.     In  the  case  of  State* v. 
Hammond,  80  Ind.  80,  41   Am.  Hep.  701, 
where  the  creditor  by  letter  threatened  to 
prosecute   the   debtor  for   having  obtained 
money  under  false  pretenses,  if  not  repaid 
within  a  certain  time,  the  court  in  render- 
ing the  opinion  said:     "We  are  of  opinion 
that  a  threat  to  prosecute  for  an  alleged 
.    .    .    offense  connected  with  the  creation 
of  a  debt,  where  the  object  of  the  threat 
is  merely  to  secure  the  payment  of  the  debt 
due  from  the  person  threatened  to  the  per- 
son making  the  threat,  does  not  come  within 
the  spirit  or  purpose  of  the  statute."    In 
the  case  of  Mann  ▼.  State,  47  Ohio  St.  656, 
11  L.R.A.  656,  26  N.  E.  226,  where  defend- 
ant claimed  that  one  Bingham  had  poisoned 
two  colts  of  defendant,  and  the  defendant 
wrote  a  letter,  threatening  criminal  proee- 
cution,  unless  Bingham  paid  for  the  colts, 
it  was  held  not  to  constitute  extortion,  and 
the  court  said:     "To  constitute  the  offense 
described  in  the  statute,  there  must  be  an 
intent  to  extort  or  gain  the  obiects  therein 
specified.    Extortion  is  a  wrongful  exaction. 
.     .     .    An  honest  effort  on  the  part  of  a 
creditor  to  collect  a  just  debt  by  accusing 
or  threatening  to  accuse  the  debtor  of  a 
crime  with  which  the  debt  is  connected  or 
out  of  which  it  arose,  does  not,  in  our  opin- 
ion, come  within  the  purview  of  the  stat- 
ute;  nor  should  the  statute  be  construed 
as  covering  the  case  of  an  owner  who  de- 
mands fro^  tne  offender  a  reasonable  com- 
pensation    for     property     which     he     has 
maliciously    .     .     .    destroyed,  and  accom- 
panies his  demand  with  a  threat  to  accuse 
the  offender  of  the  crime."     I   have  been 
wholly  unable  to  find  any  decision  or  any 
authority  in  conflict  with  the  principle  laid 
down  in  these  three  decisions,  but,  on  thi» 
contrary,    have    found   many    other    cases. 
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although  not  as  directly  in  point,  holding 
to  the  same  view. 

In  the  case  at  bar,  the  accused  attorney 
wrote  a  letter  to  Carey,  demanding  that 
Carey  pay  to  Carey's  wife,  whom  he  had 
deserted  and  abandoned  and  left  penniless 
with  small  children,  the  sum  of  $100  for 
her  support,  and  that  if  this  sum  was  not 
paid  the  accused  would  see  to  it  that  a 
criminal  prosecution  was  commenced  against 
Carey,  who  was  then  living  in  open  adultery 
with  another  woman,  not  his  wife.  The 
accused  wrote  this  letter  at  the  instigation 
of  and  as  attorney  for  the  deserted  wife. 
Under  the  law  of  this  state,  Carey  was 
legally  obligated  to  support  his  wife  and 
children,  and  there  was  nothing  demanded 
in  this  letter,  other  than  that  to  which  the 
wife  was  legally  entitled.  There  was  no 
intention  or  attempt  to  exact  or  extort 
money  to  which  the  wife  was  not  lawfully 
entitled.  There  is  no  possible  inference 
that  can  be  drawn  from  the  contents  of 
this  letter  that  the  accused,  or  his  client, 
intended  to  gain  anything  by  means  of  this 
letter  to  Carey  to  which  the  client  was  not 
lawfully  entitled.  If  Sherin  had  written 
to  Carey  and  accused  him  of  leading  a  crim- 
inal life,  and  demanded  the  payment  of 
$100  as  hush  money  not  to  prosecute  him, 
with  the  intent  to  thus  secure  $100  for  his 
own  use  and  benefit,  that  would  undoubted- 
ly constitute  extortion.  But  in  this  case 
the  demand  was  not  for  $100  as  a  con- 
sideration for  refraining  from  such  prose- 
cution, but  was  for  $100  to  support  the 
abandoned  wife  and  children,  to  which  they 
werp  justly  entitled  under  the  law  of  this 
state;  vnd  the  fact  that  this  lawful  demand 
for  support  for  the  abandoned  wife  had 
coupled  with  it  a  threat  to  prosecute  would 
not  constitute  extortion,  because  the  de- 
mand made  was  lawful,  and  there  was  no 
attempt  made  or  intent  to  gain  or  exact 
property  they  were  not  entitled  to.  There 
was  no  unlawful  exaction  in  the  circum- 
stances. It  was  the  unlawful  exaction  of 
fees  to  which  an  officer  was  not  entitled 
that  constituted  the  original  offense  of 
extortion,  and  the  word  "extort"  still  has 
the  same  meaning.  The  offense  of  obtain- 
ing money  or  property  by  means  of  false 
pretenses  is  kindred  and  somewhat  analo- 
gous to  the  oflTense  of  extortion.  We  ap- 
prehend that  one  could  not  be  successfully 
prosecuted  for  obtaining  money  by  menns 
of  false  pretenses,  where  it  was  shown  that 
the  money  thus  obtained  was  justly  due  to 
the  alleged  offender,  no  matter  how  false 
the  representations  migfht  be.  False  repre- 
sentations alone,  unless  coupled  with  an 
intent  to  thereby*  unlawfully  obtain  the 
money  of  another,  do  not  constitute  a 
criminal  offense.  It  is  the  obtaining  of  the 
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property  of  another  to  which  you  are  not 
justly  entitled  that  constitutes  the  sub- 
stance of  the  crime.  Neither  will  a  threat 
of  criminal  prosecution  alone,  not  coupled 
with  an  unlawful  intent  to  thereby  obtain 
another's  money,  constitute  the  offense  of 
extortion. 

The  evidence  in  this  case  conclusively 
shows  there  was  an  honest  effort  on  the 
part  of  Mrs.  Carey  and  her  attorney,  the 
accused,  to  have  the  criminal  husband  fur- 
nish her  $100  to  assist  in  her  means  of 
support  to  which  she  was  lawfully  entitled, 
and  nothing  more.  That  was  the  intent 
with  which  the  letter  was  written,  and 
not  tor  the  purpose  of  unlawful  exaction 
or  gain.  It  is  an  elementary  principle  that 
a  criminal  intent  is  always  necessary  to 
constitute  a  crime,  and  where  such  criminal 
intention  does  not  appear  then  the  act 
complained  of  cannot  be  deemed  criminal. 
It  is  always  a  good  defense  for  one  chai^d 
with  larceny  to  show  that  the  defendant 
honestly  and  in  good  faith  believed,  under 
circumstances  warranting  such  belief,  the 
property  to  be  his  own,  although  mistaken 
in  such  belief,  for  the  reason  that  ^evidence 
of  that  character  relieves  him  of  criminal 
intent.  And,  where  the  act  may  be  con- 
strued lawful  as  well  as  criminal,  the 
intent  must  be  presumed  lawful.  The  referee 
in  this  case  has  found  that  there  was  no 
criminal  or  unlawful  intent  on  the  part 
of  the  accused  in  writing  the  said  letter  to 
Carey,  but,  on  the  contrary,  found  that  it 
was  written  from  good  and  justifiable  mo- 
tives. We  should  not  disturb  this  finding, 
unless  it  is  opposed  by  a  clear  preponder- 
ance of  the  evidence.  In  my  judgment,  all 
the  evidence  there  is  in  the  case  is  in  favor 
of  this  finding  of  the  referee,  who  saw  and 
heard  the  witnesses  testify,  and  it  should 
not  be  set  aside. 
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MINNIE  MASSY,   Admrx.,   etc.,   of  Hugh 
Massy,  Deceased,  Appt.,- 

V. 

MILWAUKEE    ELEPT-RTC    RAILWAY   k 
LIGHT  COMPANY,  Respt. 

(143  Wis.  220,  126  N.  W.  644.) 

Master  —  electric  apparatus  —  electri- 
cian and  lineman  —  fellow  serrants. 

An  operator  charged  with  the  duty  of 
connertins:  and  disconnecting  an  electrical 
current  from  wires  is  not  a  fellow  servant 

Note. —  Upon  the  peneral  question  who 
Bre  fallow  p<»rvants  of  linemen,  see  note  to 
Shank  v.  Edison  Flectric  Illuminating  Co. 
30  L.R.A.(N.S.)    46. 
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of  a  lineman  whose  duty  is  to  work  on  the 
wires,  so  as  to  relieve  the  master  from  lia- 
bility for  injury  to  the  latter  b^  the  negli- 
gence of  the  operator  in  turning  current 
on  a  wire  upon  which  he  was  at  work. 

(May  24,  1910.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Milwaukee 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  which  was  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

Statement  by  Dodge,  J.t 

On  May  13,  1907,  plaintiff's  decedent,  then 
twenty  years  of  age,  had  been  employed 
for  a  month  as  lineman's  helper  by  the 
defendant,  his  work  consisting  in  the  hand- 
ling of  apparatus  and  materials  to  facili- 
tate the  lineman;  deceased  working  on  the 
ground  and  the  lineman  both  on  the 
ground  and  on  the  poles.  Deceased  had 
never  handled  live  wires.  On  that  date  de- 
cedent's lineman  and  some  other  employees 
went  to  West  AlUs  to  readjust  the  wires 
and  change  brackets  in  a  certain  region. 
The  wires  included  a  "feed  wire"  ordinari- 
ly carrying  electricity  to  the  dangerous  ex- 
tent of  2,300  volts.  Deceased  and  his  line- 
man went  to  a  substation,  where  was  an 
operator  who  controlled  the  switchboard 
connecting  and  disconnecting  wires.  They 
found  there  the  assistant  superintendent 
of  the  lighting  department,  and  requested 
that  the  feed  wire  might  be  killed  during 
their  operations;  that  is,  disconnected  from 
the  current.  They  were  informed  that  it 
was  already  dead,  and  in  their  presence 
the  assistant  superintendent  directed  the 
operator  of  the  switchboard,  Waldmann, 
not  to  turn  electric  current  into  that  feed 
wire  until  he  received  direct  word  from  the 
decedent's  lineman.  It  appeared  that  a  cer- 
tain other  employee,  Dietz,  having  certain 
repairs  or  adjustments  to  make  in  the  sub- 
station, had  previously,  the  same  day,  re- 
quested Waldmann  to  disconnect  this  feed 
wire;  that  Dietz  finished  his  job  at  about 
half  past  1  of  the  same  day,  and  notified 
Waldmann  of  that  fact,  remarking,  "You 
can  call  up  Commerce  street,  and  tell  him 
to  put  the  current  on  the  line  again." 
Waldmann  did  so,  and  switched  into  con- 
nection said  feed  wire,  momentarily  forget- 
ting the  instruction  to  keep  the  wire  dead 
for  the  protection  of  the  line  crew  of  which 
deceased  was  one.     Deceased  at  that  mo- 


ment, two  or  three  blocks  away,  had  hold 
of  the  wire  with  his  bare  hands,  and  was 
instantly  killed.  At  the  close  of  the  plain- 
tiff's evidence  a  judgment  of  nonsuit  was 
entered,  from  which  the  plaintiff  appeals. 

Messrs.  Houghton,  Neelen,  A  Hough- 
ton and  Samuel  Wright,  for  appellant: 

It  was  defendant's  duty  to  instruct  Massy 
as  to  the  danger,  and  provide  him  with  mit- 
tens. 

Promer  v.  Milwaukee,  L.  S.  &  W.  R.  Co. 
90  Wis.  216,  48  Am.  St.  Rep.  905,  63  N. 
W.  90;  McMahon  v.  Ida  Min.  Co.  05  Wis. 
308,  60  Am.  St  Rep.  117,  70  N.  W.  478; 
Bain  v.  Northern  P.  R.  Co.  120  Wis.  412, 
98  N.  W.  241;  Rankel  v.  Buckstaff-Edwards 
Co.  138  Wis.  442,  20  L.R.A.(N.S.)  1180, 
120  N.  W.  269;  Halwas  v.  American  Qran- 
ite  Co  141  Wis.  127,  123  N.  W.  789;  Sal- 
mens  v.  Norfolk  k  W.  R.  Co.  162  Fed.  722; 
Portance  v.  Lehigh  Valley  Coal  Co.  101 
Wis.  679,  70  Am.  St.  Rep.  932,  77  N.  W. 
875;  Zentner  ▼.  Oshkos^  Gaslight  Co.  126 
Wis.  196,  105  N.  W.  911,  132  Wis.  447,  112 
N.  W.  449;  2  Joyce,  Electric  Law,  2d  ed. 
652a,  p.  1053. 

Whether  or  not  a  workman  is  the  fel- 
low servant  of  another  workman  depends 
upon  the  character  of  the  act  performed, 
which  may  be  a  question  for  the  jury. 

Kronzer  v.  Spencer-Kellogg  Co.  109  Minn. 
392,  124  N.  W.  6;  Eingartner  v.  Illinois 
Steel  Co.  94  Wis.  70,  34  L.R.A.  503,  59 
Am.  St.  Rep.  859,  68  N.  W.  664;  Jamek 
V.  Manitowoc  Coal  &  Dock  Co.  97  Wis.  537, 
73  N.  W.  62. 

The  duty  to  warn  was  the  duty  of  the 
defendant  company. 

Hamann  v.  Milwaukee  Bridge  Co.  127 
Wis.  550,  106  N.  W.  1081,  7  Ann.  Cas. 
458;  Portance  v.  Lehigh  Valley  Coal  Co. 
101  Wis.  574,  70  Am.  St.  Rep.  932,  77  N. 
W.  875;  Williams  v.  North  Wisconsin  Lum- 
ber Co.  124  Wis.  328,  102  N.  W.  589;  Scott 
V.  Iowa  Teleph.  Co.  126  Iowa,  624,  102 
N.  W.  432. 

The  duty  delegated  by  the  defendant  com- 
pany to  Waldmann  was  a  direct,  personal, 
and  absolute  obligation,  from  which  noth- 
ing but  performance  could  relieve  it. 

Lewis  V.  Seifert,  116  Pa.  628,  2  Am.  St. 
Rep.  631,  11  Atl.  514;  Prevost  v.  Citizens' 
Ice  k  Refrigerating  Co.  185  Pa.  617,  64 
Am.  St.  Rep.  659,  40  Atl.  88;  Casey  v. 
Pennsylvania  Asphalt  Paving  Co.  198  Pa. 
.348,  47  Atl.  1128;  Johnson  v.  Western  N. 
Y.  k  P.  R.  Co.  200  Pa.  314,  49  Atl.  794. 

The  servant  to  whom  is  delegated  such 
a  duty   of  the  master   becomes   thereby   a 


In  the  last  subdivision  of  that  note  are 
collected  the  cases  upon  the  special  phase 
of  the  genera]  question,  namely,  lineman 
as  fellow  servant  of  employee  in  control  of 
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the  current,  including,  inter  aJia,  Massy  v. 
Milwaukee  Electric  R.  k  Light  Co.,  in 
which  a  motion  for  rehearing  was  then 
pending  which  has  since  been  overruled. 
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Tice  principal,  for  whose  negligence  or  fail- 
ure the  master  is  absolutely  responsible. 

Zentncr  v.  Oshkosh  Gaslight  Co.  126 
Wis.  196,  105  N.  W.  911. 

Mr.  Clarke  M.  Bosecrants,  for  re- 
spondent : 

The  test  of  fellow-servantship  is  not  the 
respective  rank  of  the  servants,  but  the 
-nature  of  the  act  in  the  performance  of 
which  injury  is  inflicted. 

Dwyer  v.  American  Exp.  Co.  82  Wis. 
507,  33  Am.  St.  Rep.  44,  62  N.  W.  304; 
Hartford  v.  Northern  P.  R.  Co.  91  Wis. 
574,  64  N.  W.  1033. 

The  defendant  furnished  a  safe  place  to 
work,  but  the  injury  was  caused  by  the 
negligent  act  of  a  fellow  servant. 

Dahlke  v.  Illinois  Steel  Co.  100  Wis.  431. 
70  N.  W.  362;  Williams  v.  North  Wiscon- 
sin Lumber  Co.  124  Wis.  328,  102  N.  W. 
589;  Miller  v.  Centralia  Pulp  k  Water 
Power  Co.  134  Wis.  316,  13  L.R.A.(N.S.) 
742,  113  N.  W.  954. 

The  employer's  duty  docs  not  require  that 
lie  anticipate  and  take  precaution,  by  warn- 
ing or  otherwise,  against  the  great  variety 
of  dangers  to  which  the  misconduct  of  a 
trusted  and  competent  servant  may  pos- 
•sibly  subject  his  fellows. 

Dahlke  v.  IllinoiB  Steel  Co.  100  Wis.  431, 
76  N.  W.  362. 

The  duty  of  the  master  to  furnish  the 
•servant  a  safe  place  to  work  does  not  make 
-the  master  an  insurer  against  injury  aris- 
ing from  the  negligent  conduct  of  a  fel- 
low servant  in  respect  to  the  use  of  an 
appliance  after  the  master  has  originally 
-furnished  a  safe  place  and  safe  appliances. 

Ft.  Wayne  Iron  k  Steel  Co.  t.  Parsell, 
168  Ind.  223,  79  N.  E.  439;  Southern  In- 
-diana  R.  Co.  v.  Harrell,  161  Ind.  689,  63 
L.R.A.  460,  68  N.  E.  262;  Hermann  t. 
Port  Blakely  Mill  Co.  71  Fed.  853;  Solield 
V.  Gugerenheim,  64  N.  J.  L.  605,  60  L.R.A. 
417,  46  Atl.  711;  Dwyer  v.  American  Exp. 
•Co.  66  Wis.  453,  13  N.  W.  471;  Dwyer  v. 
American  Exp.  Co.  82  Wis.  307,  33  Am. 
St.  Rep.  44,  62  N.  W.  304;  Hartford  t. 
Northern  P.  R.  Co.  91  Wis.  374,  64  N.  W. 
1033;  HasVell  &  B.  Car  Co.  v.  Przezdzian- 
kowski,  170  Ind.  1,  14  L.R.A.(N.S.)  972, 
127  Am.  St.  Rep.  352,  83  N.  E.  626. 

Dodge,  J.,  delivered  the  opinion  of  the 
^ourt: 

This  case  presents  a  situation  not  un- 
familiar, but  of  rather  recent  development 
since  the  greatly  enlarged  use  of  electrici- 
ty transmitted  oyer  wires  for  the  creation 
-of  light  and  power  at  various  and  remote 
places.  There,  as  we  know,  men  are  con- 
stantly employed  in  stringing,  connecting, 
repairinp,  and  rearranging  such  wires,  some- 
-times   on  one  post  and  sometimes  on  an- 
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other.  When  the  wires  on  or  about  which 
such  men  must  work  are  highly  charged 
with  electricity,  they  endanger  the  men. 
The  place  of  work  becomes  in  some  degree 
unsafe.  On  whom  rests  the  risk  from  such 
danger  if  it  is  unreasonable?  There  are 
two  well-established  rules  of  the  common 
law  which,  in  the  early  stagey  of  industry, 
were  quite  distinct  and  unlikely  to  conflict. 
We  have,  first,  the  rule  that  the  employer 
owes  the  duty  to  provide  a  reasonably  safe 
place  to  work  and  reasonably  safe  appli- 
ances to  work  with,  and  is  liable  for  the 
proximate  consequences  to  the  servant  from 
omission  so  to  do.  On  the  other  hand,  we 
have  the  rule  that  the  employee  assumes 
the  ordinary  risks  of  the  business  which  he 
knows,  or,  as  an  ordinary  careful  and  in- 
telligent man,  ought  to  anticipate;  among 
those  risks  is  the  likelihood  of  human  in- 
firmity in  his  fellow  workmen,  so  that  they 
may  be  careless.  Hence  the  concrete  rule 
that  a  master  is  not  liable  to  his  servant 
for  negligence  of  a  fellow  servant  in  the 
common  employment.  As  the  size  of  in- 
dustrial enterprises  increased,  complica- 
tions arose.  The  master  did  not  by  his  own 
hand  build  or  equip  the  place  for  his  em- 
ployees, nor  even  personally  supervise  the 
doing  of  such  things,  but  hired  men  to  do 
them;  especially  so  in  case  of  corporations, 
which  can  act  only  through  some  employee 
or  delegate.  The  question  at  once  pre- 
sented itself,  are  persons  so  employed  to 
perform  the  master's  duty  toward  other  em- 
ployees fellow  servants  of-  the  latter  within 
the  rule  above  stated?  and,  broadly  stated, 
the  answer  of  the  courts  has  been  negative, 
but  the  line  of  distinction  has  been  most 
difficult  of  definement,  and  has  been  crowd- 
ed to  one  side  or  the  other  of  individual 
situations  by  different  courts,  and  some- 
times by  the  same  court  within  very  clear 
coherence  of  reason.  The  layers  of  the 
track  over  which  the  trainmen  are  to  run 
have  been  held  to  be  fellow  servants  in 
the  common  enterprise  of  operating  the  rail- 
way, instead  of  representatives  of  the  mas- 
ter in  performing  the  latter 's  duty  to  pro- 
vide a  safe  track  for  the  trainmen  to  per- 
form the  particular  work  of  running  their 
train.  Cooper  v.  Milwaukee  k  P.  du  Ch.  R. 
Co.  23  Wis.  668.  The  same  view  is  held 
as  to  a  switchman  who  fails  to  keep  turned 
a  switch,  and  thereby  allows  a  train  to 
run  upon  a  car  repairer  at  work  on  the 
switch.  Smith  v.  Chicago,  M.  k  St.  P.  R. 
Co.  91  Wis.  603,  66  N.  W.  183.  Other  situ- 
ations located  upon  the  same  side  of  the 
line  are  Okonski  v.  Pennsylvania  k  0.  Fuel 
Co.  114  Wis.  448,  90  N.  W.  429;  Williams 
V.  North  Wisconsin  Lumber  Co.  124  Wis. 
328,  102  N.  W.  689;  Miller  v.  Centralia 
Pulp  k  Water  Power  Co.  134  Wis.  316,  13 
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L.R.A.(N.S.)  742,  113  N.  W.  064.  Some 
cases  presenting  the  antithetic  condition 
where  the  negligent  employee  was  held  not 
to  he  a  fellow  servant  engaged  in  common 
undertaking,  but  the  representative  of  the 
master  in  performing  or  failing  to  perform 
the  latter's  duty  to  the  plaintiff,  are  Cad- 
den  V.  American  Steel  Barge  Co.  88  Wis. 
400,  60  N.  W.  800;  Eingartner  v.  Illinois 
Steel  Co.  94  Wis.  70,  80,  34  L.R.A.  503, 
59  Am.  St.  Rep.  869,  68  N.  W.  664;  Mc 
Mahon  ▼.  Ida  Min.  Co.  95  Wis.  308,  60 
Am.  St.  Rep.  117,  70  N.  W.  478;  Jamek  v. 
Manitowoc  Coal  &  Dock  Co.  07  Wis.  537, 
73  K.  W.  62;  Zentner  v.  Oshkosh  Gaslight 
Co.  126  Wis.  196,  105  N.  W.  911;  Smith 
V.  Milwaukee  Electric  R.  &  Light  Co.  127 
Wis.  253,  106  N.  W.  829;  Rankel  v.  Buck- 
staff-Edwards  Co.  138  Wis.  442,  20  L.R.A. 
(N.S.)  1180,  120  N.  W.  269;  Halwas  v. 
American  Granite  Co.  141  Wis.  137,  123 
N.  W.  789.  It  is  undeniable  that  some  of 
these  decisions  and  many  others  in  other 
jurisdictions  have  extended  the  meaning 
of  the  community  of  service  essential  to 
coemployeeship  vastly  beyond  the  original 
conception  of  a  relation  which  gave  op- 
portunity for  mutual  acquaintance  and 
watchfulness  between  fellow  servants  great' 
er  than  exists  between  master  and  servant. 
We  now  confront  an  industry  relatively 
new,  at  least  in  present  development,  where 
constantly  employees  must  work  in  places 
which  are  rendered  safe  or  unsafe  by  other 
agents  or  employees  hired  to  do  the  deter- 
mining act  for  the  very  purpose  of  creat- 
ing the  safety,— employees  with  whom  the 
exposed  workmen  have  no  contact  or  com- 
munity save  that  both  are  employed  to 
carry  on  the  general  business  of  generating 
and  distributing  the  master's  merchandise, 
as  are  traveling  salesmen  and  the  janitor 
or  elevator  operator  in  his  master's  store. 
Reasons  which  may  have  led  to  classing  as 
fellow  servants  men  employed  in  conduct 
of  railroads  may  fail  to  control  situations 
in  this  field,  though  apparently  closely 
analogous.  One  distinction  is  in  the  sud- 
den and  unavoidable  nature  of  the  peril 
from  a  failure  to  take  the  proper  and  easy 
precautions,  as  in  this  case.  A  man  at 
one  moment  is  handling  a  cold  and  harm- 
less wire  which  it  is  the  duty  of  his  mas- 
ter to  keep  so.  The  next  he  is  in  contact 
with  a  deadly  peril,  unforeseeable  and  un- 
escapable,  by  reason  of  the  act  of  another 
whom  his  master  has  employed  to  perform 
the  duty  resting  on  the  latter  to  make  and 
keep  safe  the  place  of  work.  We  think 
reasons  to  .hold  that  the  persons  so  em- 
ployed are  agents  performing  a  nondeleg- 
able duty  are  very  apparent.  We  think, 
too,  that  they  are  recognized  and  applied 
in  such  cases  as  Zentner  v,  Oshkosh  Gas- 
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light  Co.  126  Wis.  196,  106  N.  W.  911,  and 
Smith  V.  Milwaukee  Electric  R.  &  Light  Co. 
127  Wis.  263,  106  N.  W.  829,  and  that 
they  should  control  this  situation,  although 
no  very  clear  distinction  may  exist  in  prin- 
ciple from  Williams  v.  North  Wisconsin 
Lumber  Co.  124  Wis.  328,  102  N.  W.  589, 
and  Miller  ▼.  Centralia  Pulp  k  Water  Pow- 
er Co.  184  Wis.  316,  13  L.R.A.(N.S.)  742, 
113  N.  W.  964.  It  is  at  least  apparent  that 
this  court  has  not  yet  established  by  clear 
precedent  how  far  the  recognized  principles 
of  coemployment  extend  in  their  applica- 
tion to  the  particular  situations  existing  in 
this  industry.  They  have,  we  think,  been 
carried  in  some  industries  to  the  full  ex- 
tent compatible  with  either  reason,  public 
policy,  or  humanity;  but  such  precedents 
should  not  lead  to  further  extension  to  new 
conditions,  even  though  a  pretty  close 
analogy  appear.  We  hold,  therefore,  that 
a  distinct  and  independent  employee  to 
whom  is  delegated  the  duty  to  disconnect 
and  make  safe  the  wires  on  which  others 
must  work  is  ordinarily  a  vice  principal, 
and  not  a  fellow  servant,  with  the  lineman 
and  other  like  workmen.  Whether  Wald- 
mann  was  such  in  this  case  was  at  least 
susceptible  of  affirmative  answer  by  the 
jury,  as  also  whether  the  place  or  appli- 
ances furnished  decedent  were  rendered  not 
reasonably  safe  by  failure  of  the  master's 
duty  intrusted  to  Waldmann.  It  was  er- 
ror, therefore,  to  enter  judgment  of  non- 
suit. 

Judgment  reversed  and  eause  remanded 
for  new  trial. 

Petition  for  rehearing  denied  October  4^ 
1910. 


IDAHO  SUPREMi:  CM>I7RT. 

STACY  W.  HUMPHREYS  et  aL,  Appta., 

▼. 

IDAHO    GOLD    MINES    DEVELOPMENT 
COMPANY,  Respt 

(21  Idaho,  126,  120  Pao.  823.)^ 

Judgment  —  default  —  opening  —  fault 
of  agent. 

1.  Where  an  action  was  commenced 
against  a  foreign  corporation,  and  summons 

Headnotes  by  Ailshie,  J. 

yote,  —  Acquiring  title  to  mining  claim 
hy  adverse  possession. 

In  addition  to  the  cases  set  out  in 
HuMPHBEYS  v.  Idaho  Gold  Mines  Develop- 
ment Co.  and  in  this  note,  see  those  dis- 
cussed in  subdivision  XIV.  c,  of  the  note  to 
Dwinnell  v.  Dyer,  7  L.R.A.(N.S.)   763. 

This  discussion  is,  of  courae,  confined  to 
62 
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was  served  upon  B.,  who  had  been  desig- 
nated in  conformity  with  law  as  the  statu- 
tory agent  upon  whom  service  of  process 
might  be  made  in  this  state,  and  B.  did  not 
notify  the  corporation  or  any  officer  thereof 
of  the  pendency  of  the  action,  and  took  no 
steps  to  defend  in  the  action,  and  a  judg- 
ment by  default  was  thereafter  entered,  and 
the  officers  of  the  corporation  subsequently 
learned  of  the  pendency  of  the  action  and 
the  entry  of  judgment,  and,  immediately 
upon  learning  such  fact,  moved  to  set  aside 
the  judgment  and  open  up  the  default,  and 
asked  leave  to  answer  to  the  merits  of  the 
case,  and  accompanied  such  application  with 
a  showing  to  the  effect  that  B.,  when  he 
was  appointed  as  statutory  agent  of  the 
corporation,  was  a  stockholder  and  an  of- 
ficer in  the  corporation,  and  that  he  there- 
after sold  his  stock   and  ceased  to  be  an 


officer  of  the  corporation  or  in  any  way 
connected  therewith,  and  that  he  thought  h« 
was  no  longer  the  statutory  agent  of  the 
corporation,  and  that  he  was  confined  to 
his  home  by  sickness  at  the  time  service 
was  made  upon  him,  and  that  he  took  no 
steps  to  advise  the  corporation  of  the 
pendency  of  the  action,  and  the  trial  court 
upon  such  showing  entered  an  order  vacat- 
ing and  setting  aside  the  judgment  and  de- 
fault,— ^held,  that  there  was  no  such  abuse 
of  the  discretion  of  the  trial  court  in  grant- 
ing the  application  as  would  require  or 
justify  a  reversal  of  the  order. 

Appeal  —  opening   default  —  presump- 
tions. 

2.  Where  a  judgment  has  been  entered  by 
default,  and  a  timely  application  is  mado 
to  set  aside  the  default  and  permit  an  an- 
swer to  the  merits  to  be   filed,   and  such 


cases  in  which  it  is  held  or  assumed  that 
the  person  claiming  b^  adverse  possession 
had  occupied  the  premises  for  the  statutory 
period,  and  in  which  the  contest  is  upon 
other  points. 

And  this  note  does  not  include  cases  deal- 
ing with  the  question  whether  adverse  pos- 
session alone,  without  compliance  with  local 
mining  usages  or  without  compliance  with 
the  s&tutes  in  reference  to  location,  etc., 
will,  apart  from  the  statute  of  limitations, 
initiate  any  rights  which  are  paramount 
either  to  those  of  a  subsequent  occupant  of  a 
portion  of  the  premises  who  relies  upon  pos- 
session alone,  or  those  of  one  whose  occu- 
pancy is  coupled  with  a  compliance  of  local 
usaces  or  with  statutory  requirements. 

l%e  note  does  not  include  cases  in  which 
the  existence  of  title  by  adverse  possession 
is  denied  because  the  peculiar  relation  be- 
tween the  parties  is  such  that  the  posses- 
sion of  one  of  them  could  not  be  adverse  to 
the  other.  This  applies  to  cases  like  Union 
Consol.  Silver.  Min.  Co.  v.  Taylor,  100  U. 
S.  37,  26  L.  ed.  541,  5  Mor.  Min.  Rep.  323, 
which  denies  that  the  defendant  had  title 
by  adverse  possession,  upon  the  ground, 
among  others,  that  the  parties  were  co- 
tenants  and  that  the  possession  of  one  co- 
tenant  is  not  adverse  to  the  other. 

Generally,  as  to  location  of  mining  claim, 
see  the  note  in  7  L.R.A.(N.S.)  763. 

Generally,  as  to  relocation  of  mining 
claim  as  abandoned  or  forfeited,  see  the 
note  in  68  L.R.A.  833. 

As  to  whether  possession  taken  under  a 
mistaken  belief  that  the  land  is  a  part  of 
the  public  domain  is  adverse  to  the  true 
owner,^see  the  note  in  31  L.R.A. (N.S.)  153. 

As  to  when  a  mining  claim  becomes  segre- 
gated from  the  public  domain  so  as  to  be 
no  longer  subject  to  the  requirements  as  to 
assessment  work,  or  liable  to  relocation,  see 
the  note  in  38  L.R.A.(N.S.)   1121. 

The  present  question  involves  in  most  in- 
stances §  2332  of  U.  S.  Rev.  Stat.,  U.  S. 
Com  p.  Stat.  1901,  p.  1433,  which  provides: 
"Where  such  person  or  association,  they  and 
their  grantors,  have  held  and  worked  their 
claim  for  a  period  equal  to  the  time  pre- 
scribed by  the  it^tute  of  limitations  for 
40  L.R.A.(N.S.) 


mining  claims  of  the  state  or  territory 
where  the  same  may  be  situated,  evidence 
of  such  possession  and  working  of  the 
claims  for  such  period  shall  be  sufficient  to 
establish  a  right  to  a  patent  thereto,  under 
this  chapter,  in  the  absence  of  an  adverse 
claim." 

Operation  of  limitation  in  favor  of  prior 

occupant. 

• 

Some  of  the  cases  disclose  no  attempt  to 
invoke  §  2332,  U.  S.  Rev.  Stat.,  the  cUim 
apparently  being  asserted  merely  under  the 
local  statutes  of  limitation. 

Thus,  it  is  held  that  where  one  has  been 
in  possession  of  mineral  land  for  a  period 
equal  to  that  of  the  state  statute  of  limita- 
tion in  respect  of  real  property,  he  is  pre- 
sumptively the  owner  thereof,  and  has 
rights  superior  to  a  location  atteoipted  sub- 
sequently to  the  running  of  the  statute.  For 
example,  see  Risch  v.  Wiseman,  36  Or.  484^ 
78  Am.  St.  Rep.  783,  59  Pac.  1111,  20  Mor. 
Min.  Rep.  409,  where  there  bad  been  an  oc- 
cupation for  twenty  years,  and  Gropper  v. 
King,  4  Mont.  367,  1  Pac.  75.'J,  where  there 
had  been  possession  for  ten  years. 

And  it  was  held  in  Walsh  v.  Erwin,  115 
Fed.  531,  that  the  performance  of  the  re- 
quired work  for  a  period  of  sixteen  years 
before  overlapping  locations  were  made 
would,  under  the  laws  of  California,  give 
the  first  locator  a  prescriptive  right  to  the 
premises,  which  would  avail  against  those 
seeking  to  initiate  a  new  claim  to  the  sane 
property, — in  fact  against  all  but  the  gov- 
ernment itself. 

But  the  California  supreme  court,  upon 
the  theory  that  the  statute  of  limitations 
will  not  run  against  the  government,  held 
that  no  portion  of  the  penod  of  occupation 
of  land  by  one  person,  which  preceded  an- 
other's entry  thereof  in  the  land  office  as 
a  placer  mining  claim,  could  be  availed  of 
by  the  former  for  the  purpose  of  proving 
title  by  prescription  against  the  latter. 
Nessler  ▼.  Bigelow,  60  Cal.  08;  McTarna- 
han  V.  Pike,  91  Cal.  540,  27  Pac  784. 

There  is  likewise  a  difference  of  opinio! 
as  to  the  effect  of  §  2332,  U.  S.  Rev«  Stat 


1912. 


HUMPHREYS  v.  IDAHO  GOLD  MINES  DEVELOPMENT  CO. 


819 


answer  diBcloses  upon  its  face  a  good  and 
meritorious  defense,  as  a  general  rule,  if 
there  be  any  reasonable  doubt  on  the  mat- 
ter, it  will  be  resolved  in  favor  of  granting 
the  application  and  allowing  a  trial  upon 
the  merits  of  the  case,  and  on  an  appeal 
from  an  order  granting  such  an  application, 
eveiy  reasonable  presumption  will  be  in- 
dulged in  support  of  the  order  opening  de- 
fault and  allowing  a  trial  on  the  merits  of 
the  case. 

Same  —  discretion  —  question  of  fact. 

3.  Where  an  application  is  made  to  set 
aside  a  judgment  entered  by  default  and 
permit  an  answer  to  be  filed,  if  the  facts 
disclosed  by  the  showing  involve  purely  a 
question  of  law,  it  will  involve  no  discre- 
^on  on  the  part  of  the  court,  and  must  be 
determined  solely  upon  the  question  of  law 
raised;  but  where  it  presents  a  question  of 


fact  as  to  the  diligence  of  the  party,  or 
his  having  been  taken  by  surprise,  or  being 
mistaken  in  a  matter  of  fact,  the  applica- 
tion will  appeal  to  the  discretion  of  the 
court,  and  an  appellate  court  will  not  dis- 
turb the  exercise  of  that  discretion,  unless 
a  clear  abuse  thereof  is  shown. 

Ifine  —  adverse  possession  —  dispens- 
ing with  proof  —  statnte. 

4.  Under  the  provisions  of  §  2332  of  the 
Revised  Statjutes  of  the  United  States  (U. 
S.  Comp.  Stat.  1901,  p.  1433),  the  claim- 
ant to  mineral  lands  in  the  United  States, 
who  has  been  in  the  open,  exclusive,  ad- 
verse possession  of  a  claim  for  a  continuous 
period  equal  to  that  required  by  the  local 
statute  of  limitations  governing  adverse 
possession  of  real  estate,  is  relieved  of  the 
necessity  of  making  proof  of  posting  and 
recording   a   notice   of    location   and    such 


It  is  held  in  California  that  where  the 
adverse  possession  relied  upon  to  give  title 
under  §  2332,  U.  S.  Rev.  Stat.,  has  con- 
tinued for  the  period  prescribed  by  the  state 
statute  before  there  was  an  adverse  claim, 
either  by  location  or  otherwise,  then  the 
occupier  may  claim  a  patent  under  the  pro- 
visions of  §  2332,  at  least  where  his  occu- 
pation was  as  a  successor  in  interest  of  one 
who  had  previously  attempted  a  location. 
Altoona  Quicksilver  Min.  Co.  v.  Integral 
Quicksilver  Min.  Co.  114  Cal.  100,  45  Pac 
1047,  18  Mor.  Min.  Rep.  410.    . 

But  the  Montana  supreme  court  takes  the 
view  that  §  2332,  U.  S.  Rev.  Stat.,  was  en- 
acted merely  to  prevent  an  applicant  from 
failing  to  obtain  his  patent  for  defect  in 
his  claim  when  he  had  held  a  long  undisput- 
ed possession,  and  no  one  had  opposed  him, 
and  held  that  the  words  "adverse  claim" 
in  that  provision  had  veferenoe  to  the  land 
office  "adverse  claim;"  and  that  an  adverse 
at  the  time  of  the  application  for  patent 
was  sufficient  to  defeat  the  right  thereto, 
under  §  2332,  notwithstanding  the  applicant 
had  been  in  continuous  and  notorious  ad- 
verse possession  of  the  claim  for  the  statu- 
tory period  of  limitation  before  seeking  a 
patent.  McCowan  v.  Maclay,  16  Mont.  234, 
40  Pac.  602. 

Speaking  ohiter  in  Cleary  ▼.  Skiffich,  28 
Colo.  362,  39  Am.  St.  Rep.  207,  65  Pac.  69, 
21  Mor.  Min.  Rep.  284,  and  citing  McGowan 
v.  Maclay,  supra,  the  court  said  that 
§  2332  was  intended  merely  to  permit  a 
party  to  make  a  prima  facie  case  before 
the  land  office  upon  application  for  patent, 
and  was  not  available  in  an  action  brought 
in  support  of  an  adverse  against  an  appli- 
cation for  a  patent,  based  on  possession, 
since  the  language  of  the  act  implied  that 
such  possession  in  the  applicant  for  the  stat- 
utory period  was  of  no  avail  as  against  an 
adverse  claim  based  upon  a  conflicting  lo- 
cation. The  court,  however,  citing  Harris 
V.  Equator  Min.  k  Smelting  Co.  3  McCrary, 
14,  8  Fed.  863,  12  Mor.  Min.  Rep.  178,  said 
that  possibly  in  such  an  action  possession 
would  be  sufficient  upon  which  to  presume 
that  all  steps  necessary  to  effect  a  loca- 
tion of  the  claim  had  been  taken.  In  the 
40  L.R.A.(N.S.) 


Harris  Case,  the  court,  admitting  that  a 
purchaser  might  be  in  a  position  different 
from  that  of  the  locator  of  a  claim,  not  as 
against  the  general  government,  against 
which  nothing  could  avail  but  strict  com- 
pliance with  the  law  regulating  location, 
but  as  s^ainst  other  citizens  seeking  to  lo- 
cate the  same  ground, — held  that  a  pur- 
chaser in  possession  of  a  mining  claim 
under  a  conveyance  regular  in  form  occu- 
pies by  color  of  title,  which  in  time,  under 
the  statute  of  limitations,  will  ripen  into 
a  perfect  right,  superior  to  the  rights  of  one 
who  seeks  to  initiate  a  new  claim  to  the 
same  thing.  The  court  said  that  this  posi- 
tion did  not  entail  the  conclusion  that  the 
regulations  respecting  locations  were  at  all 
relaxed,  nor  that  any  condition  on  which  . 
the  estate  was  held  was  set  aside,  but  that 
a  presumption  was  indulged  that  the  lo- 
cation was  regularly  made  in  the  first 
place,  and  that  the  party  in  possession 
should  be  allowed  to  remain  so  long  as  he 
complied  with  the  conditions  on  which  he 
held  the  estate. 

In  Reavis  v.  Fianza,  215  U.  S.  16,  54  L. 
ed.  72,  30  Sup.  Ct.  Rep.  1,  it  was  held,  un- 
der §  45  of  the  act  of  July  1st,  1902,  for  the 
Philippine  Islands,  which  is  substantially 
the  same  as  §  2332,  U.  S.  Rev.  Stat.,  that 
where  natives  and  their  ancestors  had  held 
possession  and  worked  mining  claims  for 
the  period  required  by  that  section,  which 
continued  until  the  bringing  of  the  suit, 
no  adverse  claim  which  would  defeat  their 
right  to  a  patent  under  the  statute  could 
be  based  upon  entry  and  staking  of  claim 
and  filing  notice  of  location.  And  it  was 
further  held  in  this  case  that  the  posses- 
sion and  working  of  the  mining  claim  need 
not  have  been  under  a  claim  of  title  in 
order  to  establish  a  right  to  the  patent, — 
this  being  placed  not  upon  general  princi- 
ples of  law,  but  upon  the  assumed  intention 
of  Congress,  to  respect  native  occupation  of 
public  lands. 

The  Department  of  the  Interior  has  held 
that  laches  in  prosecuting  an  application 
for  a  patent  to  completion  defeats  the  ap- 
plicant's right  to  invoke  §  2332,  U.  S.  Rev. 
Stat,   as   against  one  who  relocated  tbe 
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other  proofs  as  are  usually  furnished  by  the 
county  recorder;  or,  in  other  words,  he  is 
relieved  of  furnishing  the  evidence  of  rec- 
ord title. 

Same  —  discovery  —  assessment  work  — 
necessity  of  proof. 

5.  One  who  asserts  his  right  to  a  mineral 
claim  by  adverse  possession  must  show 
compliance  with  the  statute  in  the  matter 
of  discovery  and  the  performance  of  the 
annual  assessment  work,  and,  before  he  can 
acquire  a  patent  therefor,  must  also  show 
that  he  has  done  the  required  amount  of 
work  on  such  claim  to  entitle  him  to  a  pat- 
ent therefor. 


(January  8,  1912.) 

APPEAL  by  plaintiffs  from  an  order  of 
the  District  Court  for  Ada  County  set- 
ting aside  a  judgment  and  opening  up  a 
default  in  an  action  brought  to  quiet  title 
to  certain  mining  claims.     Affirmed. 
The  facts   are  stated   in  the  opinion. 


Messrs.   Jackson,   Qaarles,  &  Taylor, 

for  appellants: 

Such  carelessness,  negligence,  or  inatten< 
tion  as  could  not  be  predicated  of  a  good, 
careful  business  man,  in  matters  of  ma- 
terial concern  to  him,  is  not  sufficient  to 
authorize  the  setting  aside  of  the  default 
judgment. 

Coleman  v.  Rankin,  37  Cal.  247;  Cramer 
V.  Erlanger,  86  Cal.  60,  24  Pac  806;  San- 
born, y.  &  Co.  V.  Centralia  Furniture  Mfg. 
Co.  6  Wash.  150,  31  Pac.  466;  Harr  v. 
Knight,  18  Idaho,  53,  108  Pac.  539; 
Myers  v.  Landrum,  4  Wash.  762,  31  Pac. 
33;  Holland  Bank  v.  Lieuallen,  6  Idaho, 
127,  63  Pac.  398;  Holzeman  v.  Henneberry, 
11  Idaho,  428,  83  Pac.  497;  Western  Loan 
k  Sav.  Co.  V.  Smith,  12  Idaho,  94,  85  Pac 
1084;  Beck  v.  Lavin,  15  Idaho,  369,  97  Pac 
1028;  Sargent  v.  Kindred,  6  N.  D.  8,  63 
N.  W.  151. 

Respondent  failed  to  show  a  meritorious 
defense. 


claim  after  the  lapse  of  the  period  of  pub- 
lication,— the  secretary  saying  that  the 
presumption  that  no  adverse  claim  exists, 
which  I  2325  declares  shall  prevail  if  no 
adverse  is  filed  during  the  period  of  publi- 
cation, continues  to  exist  only  during  the 
reasonable  time  which  the  applicant  is  ac- 
corded for  the  prosecution  of  his  claim  to 
completion;  and  that  after  such  time  the 
applicant  can  have  no  rights  except  those 
which  he  may  create  by  initiating  a  new 
location.  Barklage  ▼.  Russell,  29  Land 
Dec.  401,  citing  Cain  v.  Addenda  Min.  Co. 
29  Land  Dec.  62,  and  overruling  Stewart 
V.  Rees,  21  Land  Dec.  446,  in  which  the 
acting  secretary  had  been  at  pains  to 
point  out  that  the  pendency  of  adverse  pro- 
ceedings against  a  mill  site  justified  the 
postponement  of  the  entry  of  the  mining 
claim,  and  prevented  the  same  from  be- 
coming laches;  and  which  held  that  the 
possession  and  working  of  a  claim  for  the 
period  prescribed  by  the  local  statute  of 
limitation  entitled  the  claimant  to  a  pat- 
ent in  the  absence  of  any  intervening  ad- 
verse claim,  even  though  it  might  appear 
that  the  claimant  had  failed  through  over- 
sight to  make  the  requisite  statutory  ex- 
penditure. 

Upon  the  authority  of  Barklage  ▼.  Rus- 
sell, supra,  and  upon  the  assumption  that 
that  case  overruled  Stewart  v.  Rees,  supra, 
upon  the  further  point  made  therein  that 
failure  to  make  the  statutory  expenditure 
will  not  prevent  the  claimant  from  invok- 
ing §  2332  as  against  one  who  relocated 
subsequently  to  the  running  of  the  statute, 
it  is  held  that  §  2332  does  not  dispense 
with  the  requirement  of  §  2325,  that  there 
shall  be  certain  annual  expenditure  as  a 
prerequisite  to  the  issuance  of  the  patent 
(Capital  No.  5  Placer  Min.  Claim,  34  Land 
Dec.  462) ;  nor  with  the  necessity  for  the 
performance  of  the  annual  assessment  work 
required  by  §  2324  "until  tbe  patent  shall 
40  L.R,A,(N.S.) 


be  issued"  (Upton  v.  Santa  Rita  Min.  Co. 
14  N.  M.  96,  89  Pac.  275).  This,  it  will  be 
observed,  accords  with  the  Humphbets 
Gasb. 

Operation  of  limitation  against  prior  oc- 
cupant. 

It  has  been  held  that  the  statute  of  lim- 
itations does  not  begin  to  run  against  a 
prior  locator  or  his  successors  in  interest, 
before  the  patent  issues.  Tyee  Consol.  Min. 
Co.  V.  Langstedt,  69  C.  C.  A.  548,  136  Fed. 
124,  adopting  the  principle  applicable  to 
questions  of  public  lands  generally,  that 
the  statute  of  limitations  will  not  run 
against  the  entryman  of  public  lands  until 
after  he  has  acquired  title,  and  approv- 
ing those  cases  which  hold  that  title  does 
not  pass  to  the  entryman  until  the  patent 
issues;  and  reasoning  that  since  there  can 
be  no  adverse  possession  while  title  is  in 
the  government,  there  can  be  no  disseisin  of 
a  locator  until  the  patent  issues.  The  doc- 
trine of  this  case  was  recognized  in  Tyee 
Consol.  Min.  Co.  v.  Jennings,  70  0.  0.  A. 
393,  137  Fed.  863,  which,  however,  upheld 
the  title  of  the  occupant  upon  the  ground 
that  his  occupancy  had  continued  for  the 
statutory  period.  This  rule  is  laid  down  in 
South  End  Min.  Co.  ▼.  Tinney,  22  Nev.  221, 
38  Pac.  401. 

By  the  application  of  this  principle,  it 
was  held  in  Miser  v.  O'Shea,  37  Or.  231,  82 
Am.  St.  Rep.  751,  62  Pac.  491,  that  a  pre- 
scriptive right  to  dump  tailings  from  a 
mine  into  a  stream  could  not,  as  against 
the  owner  of  a  lower  mine,  be  acquired 
until  after  the  lapse  of  the  statutory  peri- 
od of  limitation,  beginning  with  the  issu- 
ance of  the  patent. 

And  it  was  held  in  King  v.  Thomas,  6 
Mont.  409,  12  Pac.  865,  that,  in  view  of 
§  1851,  Rev.  Stat.,  providing  that  a  state 
or  territorial  legislature  cannot  interfere 
with  tbe  primary  disposal  of  the  soil,  the 
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y&n  Buren  ▼.  McKinley,  8  Idaho,  93, 
66  Pac.  936,  21  Mor.  Min.  Rep.  690;  Dun- 
lap  ▼.  Pattison,  4  Idaho,  473,  95  Am.  St. 
Rep.  140,  42  Pac.  604;  McBurney  v.  Berry, 
5  Mont.  300,  6  Pac.  867;  McCowan  ▼.  Ma- 
clay,  16  Mont.  234,  40  Pac.  602;  Berg  ▼. 
Koegel,  16  Mont.  266,  40  Pac.  605;  Harr 
▼.  Knight,  18  Idaho,  53,  108  Pac.  639; 
Culver  ▼.  Mountain  Home  Electric  Co.  17 
Idaho,  669,  107  Pac.  65;  Pearce  ▼.  Butte 
Electric  R.  Co.  40  Mont.  321,  106  Pac. 
563;  Scilley  ▼.  Babcock,  39  Mont.  636,  104 
Pac.  677. 

Messrs.  Karl  Paine  and  Fremont 
Wood,  for  respondent: 

The  facts  presented  make  such  a  case  of 
excusable  neglect  as  will  protect  the  de- 
fendant and  give  it  an  opportunity  for  a 
hearing  upon  the  merits. 

AndruB  v.  Smith,  133  Cal.  SI,  65  Pac. 
320;  Nicoll  Y.  Weldon,  130  Cal.  666,  63  Pac. 
63;  Buell  ▼.  Emerich,  85  CaL  116,  24  Pac. 
644;  Harbaugh  ▼.  Honey  Lake  Valley  Land 


&  Water  Co.  109  Cal.  70,  41  Pac.  792; 
Melde  v.  Reynolds,  120  Cal.  234,  52  Pac. 
491;  Pease  v.  Kootenai  County,  7  Idaho, 
735,  65  Pac.  432;  Grady  ▼.  Donahoo,  108 
Cal.  211,  41  Pac.  41 ;  Watson  ▼.  San  Fran- 
cisco ft  H.  B.  R.  Co.  41  Cal.  17;  Citizens' 
Nat.  Bank  v.  Branden,  19  N.  D.  489,  27 
L.R.A.(N.S.)  868,  126  N.  W.  102;  TriRp 
▼.  Cook,  26  Wend.  152;  Barto  v.  Sioux 
City  Electric  Co.  119  Iowa,  179,  93  N.  W. 
268;  Beck  ▼.  Lavin,  16  Idaho,  369,  97  Pac. 
1028;  Francis  v.  Cox,  S3  Cal.  323;  Gracier 
▼.  Weir,  45  Cal.  68;  Butte  Butchering  Co. 
▼.  Clarke,  19  Mont.  306,  48  Pac.  303;  Gil- 
christ Transp.  Co.  v.  Northern  Grain  Co. 
204  111.  610,  68  N.  E.  558 ;  Roberts  ▼.  Wil- 
son, 3  Cal.  App.  32,  84  Pac.  216;  Glaeser 
v.  St.  Paul,  67  Minn.  368,  69  N.  W.  1101; 
Stretch  v.  Montezuma  Min.  Co.  29  Nev. 
163,  86  Pac.  445;  Evans  ▼.  Terrell,  — 
Tex.  Civ.  App.  — ,  95  S.  W.  684;  Dal- 
gardno  ▼.  Trumbull,  25  Wash.  362,  65  Pac. 
528;    Utah    Commerical    k   Sav.    Bank   ▼. 


statute  of  limitation  would  not  begin  to 
run  against  the  locator  of  a  mine  until 
after  the  issuance  of  the  patent.  This  case 
was  followed  in  Weibbold  v.  Davis,  7  Mont. 
107,  14  Pac.  865.  And  while  not  commend- 
ing this  rule,  the  Montana  supreme  courfc, 
in  Mayer  v.  Carothers,  14  Mont.  274,  36 
Pac.  182,  adopted  it  upon  the  ground  that 
it  had  become  a  rule  of  property  which 
should  not  be  changed.  Rule  reiterated  on 
the  authority  of  the  foregoing  cases  in 
Clark  ▼.  Barnard,  15  Mont  176,  38  Pac 
834. 

Operation   of   statute   in   favor   of   junior 
locator  and  against  relocator. 

In  view  of  §  2332,  U.  8.  Rev.  Stat.,  the 
failure  of  a  senior  locator  for  the  period 
of  limitation  prescribed  by  the  Utah  stat- 
ute, to  bring  an  action  against  a  junior 
locator  for  the  recovery  of  possession,  was 
held  in  Lavagnino  v.  Uhlig,  26  Utah,  1,  99 
Am.  St.  Rep.  808,  71  Pac.  1046,  22  Mor. 
Min.  Rep.  610,  to  bar  the  former's  right 
to  bring  such  action,  and  to  make  the 
junior  locator's  rij»ht  superior  in  respect 
of  the  area  of  conflict,  to  a  relocation  initi- 
ated by  a  third  person  after  the  statute 
of  limitations  had  run,  and  after  the  senior 
location  had  become  forfeited  for  failure 
to  do  the  assessment  work.  Another  reason 
entering  into  the  decision  was  that  the 
senior  locator  had  waived  his  right  by  fail- 
ing to  adverse  the  junior  locator's  appli- 
cation for  a  patent. 

The  decision  in  the  Lavagnino  Case  was 
affirmed  by  the  United  States  Supreme 
Court  (198  U.  S.  443,  49  L.  ed.  1119,  25 
Sup.  Ct.  Rep.  716)  upon  the  broad  ground, 
irrespective  of  any  question  as  to  limita- 
tion, that  the  relocator  could  not  in  ad- 
verse proceedings  assail  the  title  of  the 
junior  locator  in  respect  of  the  area  of 
conflict  that  had  previously  existed  between 
40  L.R,A.(N.S.) 


that  location  and  the  abandoned  or  for- 
feited senior  location.  The  position  of  the 
state  court  as  to  the  effect  of  the  statute 
of  limitations  is  not  discussed  as  independ- 
ent question,  and  is  referred  to  only  in 
connection  with  the  point  that  it  did  not 
have  the  effect  to  render  the  decision  on  the 
Federal  (question  unnecessary,  and  so  de- 
feat the  jurisdiction.  The  position  of  the 
Federal    Supreme    Court    on    the    Federal 

Question  was  discussed  in  the  note  in  68 
f.R.A.  842,  and  has  since  been  materially 
modified,  if  not  practically  overruled.  (See 
Farrell  v.  Lockhart,  16  L.R.A.(N.S.)  162, 
and  note;  and  see  also  Swanson  v.  Sears, 
224  U.  S.  180,  56  L.  ed.  721,  32  Sup.  Ct. 
Rep.   455.) 

That  question  is,  of  course,  entirely  out- 
side the  scope  of  this  note,  and  the -case  is 
referred  to  in  this  connection  merely  for 
the  purpose  of  suggesting  that  the  subse- 
quent modification  of  the  position  of  the 
Federal  Supreme  Court  does  not  necessari- 
ly affect  the  position  of  the  state  court 
holding  the  junior  location  superior  to  the 
relocation,  so  far  as  it  rested  upon  the 
ground  that  any  claim  of  the  senior  lo- 
cator as  agai^ist  the  junior  location  had 
become  barred  by  lapse  of  time  prior  to 
the  relocation,  especially  in  view  of  the 
statement  in  Belk  v.  Meagher,  104  U.  S. 
279,  26  L.  ed.  735,  1  Mor.  Min.  Rep.  510, 
that  under  §  2332,  U.  S.  Rev.  Stat.,  that  the 
junior  locator  would  have  been  entitled  to 
a  patent  if  he  had  held .  possession  or 
worked  the  claim  to  the  exclusion  of  oth- 
ers for  the  required  time. 

Miscellaneous  cases. 

Land  which  has  been  patented  as  placer 
ground  does  not  fall  within  the  meaning  of 
the  words  "mining  claim**  in  a  statute 
which  provides  that  no  action  for  the  re- 
covery  of   mining  claims   shall   be   main- 
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Trumbo,  17  Utah,  198,  63  Pac.  1033;  Wil- 
liams V.  Breen,  25  Wash.  666,  66  Pac. 
103;  Pelegrinelli  v.  McCloud  River  Lum- 
ber Co.  1  Cal.  App.  598,  82  Pac.  695;  Pear- 
son T.  Drobaz  Fishing  Co.  99  Cal.  425,  34 
Pac.  76;  Taylor  v.  Pope,  106  N.  C.  267,  19 
Am.  St.  Rep.  530,  11  8.  E.  257;  Nicholson 
.y.  Cox,  83  N.  C.  44,  36  Am.  Rep.  556; 
Douglass  ▼.  Todd,  96  Cal.  655,  31  Am.  St. 
Rep.  247,  31  Pac  623;  Baxter  ▼.  Chute, 
50  Minn.  164,  36  Am.  St.  Rep.  633,  52 
N.  W.  379;  Wicke  ▼.  Lake,  21  Wis.  411, 
94  Am.  Dec.  652;  Bradford  ▼.  Coit,  77  N. 
C.  72;  Huebschman  ▼.  Baker,  7  Wis.  642; 
Bertline  v.  Bauer,  25  Wis.  486;  Stafford 
▼.  McMillan,  25  Wis.  566;  Thomas  v.  Mor- 
ris, 8  Utah,  284,  31  Pac.  446;  Jensen  ▼. 
Barbour,  12  Mont.  666,  31  Pac  592;  Creb- 
ler  Y.  Eidelbush,  24  Wis.  162. 

AiUhie,  J^  delirered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  setting 
aside  a  judgment  and  opening  up  a  default. 
The  action  was  commenced  by  the  plain- 
tiffs, who  are  appellants  herein,  for  the  pur- 
pose of  quieting  their  title  to  the  Ex- 
chequer No.  1  and  Exchequer  No.  2  lode 
mining  claims.  The  complaint  was  filed  on 
February  9,  1911.  Summons  thereupon 
issued  and  was  served  the  following  day. 
Default  was  entered  on  March  9th  follow- 
ing. Proofs  were  thereafter  made,  and 
judgment  was  entered  on  March  13,  1911. 
The  defendant,  respondent  herein,  is  a  for- 
eign   corporation,    and    had    designated    a 


resident  agent,  in  conformity  with  the  stat- 
ute, on  whom  service  of  process  might  be 
had.  The  service  of  summons  was  madtf 
on  the  designated  agent.  On  the.  1st  day  of 
June  following,  the  respondent,  through  its 
attorney,  made  a  motion  to  vacate  and  set 
aside  the  judgment  and  open  up  the  de- 
fault, and  supported  the  motion  by  affi- 
davits, and  tendered  an  answer  and  cross 
complaint.  After  a  hearing  on  the  motion 
and  application,  the  court  granted  the 
same,  vacated  and  set  aside  the  judg- 
ment, and  allowed  the  /lefendant  to  an- 
swer. The  plaintiff  thereupon  prosecuted 
this  appeal. 

Two  questions  are  presented:  First, 
the  suflSciency  of  the  showing  to  consti- 
tute either  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  as  contemplated  by 
the  provisions  of  §  4229  of  the  Revised 
Codes;  and,  second,  the  sufiiciency  of  the 
answer  to  constitute  a  defense. 

1.  It  is  admitted  that  C.  J.  Bassett  was 
the  statutory  agent  of  the  respondent  cor- 
poration, and  that  he  was  duly  served  in 
Boise  City  on  February  10,  1911.  It  fur- 
ther appears  that  he  never  notified  the 
corporation,  or  any  of  its  officers,  of  the 
service  of  process,  or  that  an  action  was 
pending,  and  that  the  corporation  was  never 
apprised  of  the  pendency  of  the  action  or 
of  the  entry  of  judgment  against  it,  un- 
til about  the  13th  day  of  April,  1911,  when 
Fremont  Wood,  as  attorney  for  respondent, 
was  making  an  examination  of  the  records 
of  Ada  county  for  the  purpose  of  investi- 


tained  unless  the  plaintiff  was  seised  or 
possessed  of  such  claim  within  one  year 
before  the  commencement  of  the  action. 
Horst  V.  Shea,  23  Mont.  390,  59  Pac  364. 

Having  failed  to  comply  with  the  location 
statute,  one  who  asserts  the  right  to  a 
full  claim  upon  the  basis  of  possession 
alone  can  claim,  as  against  a  subsequent 
locator,  only  so  much  of  the  claim  as  he 
actually  occupied  before  such  location. 
Armstrong  v.  Lower,  6  Colo.  581,  15  Mor. 
Min.  Rep.  458. 

A  license  from  the  government  to  enter 
mineral  land  is  revoked  when  the  fee  pass- 
es from  the  government  to  another  party; 
and  a  mere  possessory  right  under  such  li- 
cense is  not  adverse  to,  but  is  void  against, 
the  grantee  of  the  government.  Omaha  k 
G.  Smelting  &  Ref.  Co.  v.  Tabor,  13  Colo. 
41,  5  L.R.A.  236,  16  Am.  St.  Rep.  185,  21 
Pac.  925,   16  Mor.  Min.  Rep.   184. 

Where  there  has  been  a  protracted  dis- 
pute as  to  the  boundary  between  two  min- 
ing claims,  neither  the  continued  opera- 
tions upon  that  subsequently  located,  else- 
where than  on  the  overlap,  nor  merely  the 
digging  by  the  owners  of  such  claim  of  a 
shaft  upon  the  overlap  under  protest  by 
the  owner  of  the  senior  location,  consti- 
tutes a  possession  of  the  overlap  which  is 
adverse  to  the  owner  of  the  senior  location. 
40  L.R.A.(N.S.} 


Baine  BoVs  Tunnel  Co.  ▼.  Boston  Tunnd 
Co.  37  Cal.  40,  12  Mor.  Min.  Rep.  247. 

In  Original  Consol.  Min.  Co.  ▼.  Abbott, 
167  Fed.  681,  the  ground  of  the  holding 
that  there  was  no  title  by  adverse  posses- 
sion as  against  the  holder  of  the  patent 
which  was  issued  before  such  possessioa 
commenced  was  that,  since  the  occupation 
by  the  predecessor  of  the  person  claiming 
title  by  adverse  possession  was  as  a  ten- 
ant at  will,  such  possession  might  be 
deemed  to  have  continued  in  subordination 
to  the  patentee's  title,  and  could  not  be- 
come adverse  until  some  act  of  hostility 
was  committed. 

A  claimant  of  unpatented  mining  lands 
who  places  a  deed  thereof  in  escrow  to  se- 
cure a  note  loses  the  rights  he  would  have 
had  upon  the  assumption  that  the  same 
was  an  equitable  mortgage,  through  laches 
and  the  five-year-statute  of  limitations, 
where  for  twelve  years  he  permits,  with- 
out objection,  the  person  named  as  grantee 
to  occupy  the  premises  and  do  the  annual 
assessment  work,  the  latter  having  taken 
possession  upon  the  delivery  of  the  deed  to 
him  for  nonpayment  of  the  note,  and  in 
pursuance  of  the  terms  of  the  escrow.  Brad- 
ley T.  Johnson,  11  Idaho,  689,  83  Pac.  927. 

L.     Am     W. 
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gating  the  condition  of  the  title  to  the 
property  involved  in  this  action,  with  a 
view  to  commencing  an  action  on  behalf 
of  the  respondent,  and  discovered  that  this 
action  had  been  instituted  and  service  had 
been  had  and  judgment  entered  thereon. 
He  thereupon  conmiunicated  with  Bassett, 
who  advised  him  that  "he  had  been  served 
with  complaint  and  summons  in  an  action, 
but  that  there  was  some  mistake,  as  he, 
the  said  Bassett,  was  not  an  officer  of  or 
other  agent  of  the  corporation;"  that  Judge 
Wood  "thereupon  advised  said  Bassett  of 
his  mistake,  and  said  Bassett  immediately 
brought  to  deponent  (Judge  Wood)  a  copy 
of  the  summons  and  copy  of  complaint  .in 
the  action;  and  thereupon  further  investi- 
gation was  made  and  action  taken  with  a 
view  to  procuring  an  order  vacating  and 
setting  aside  the  default  and  permitting  an 
answer  to  be  interposed."  Bassett's  affi- 
davit, among  other  things,  states  that  he 
was  one  of  the  original  incorporators  of  the 
company,  and  was  an  owner  of  a  small 
amount  of  stock  in  the  corporation,  and 
was,  soon  after  the  incorporation  thereof, 
designated  as  the  statutory  agent  of  the 
corporation,  and  that  such  designation  was 
filed  with  the  secretary  of  state  and  the 
auditor  of  Ada  county;  that  in  the  year 
1906  he  (Bassett)  sold  all  of  his  stock  in 
the  corporation,  and  thereupon  ceased  to 
be  either  a  director  or  officer  of  the  corpo- 
ration, "and  that  deponent  assumed  that 
his  connection  with  the  defendant  corpora- 
tion was  entirely  severed,  and  he  had  no 
further  thought  of  his  appointment  and 
designation  as  resident  statutory  agent  of 
the  corporation,  upon  whom  service  of  proc- 
ess might  be  legally  made;  that  on  the 
10th  day  of  February,  1911,  deponent  was 
served  with'  a  copy  of  the  summons  and 
complaint  in  the  above-entitled  action,  at 
his  residence  in  Boise  City,  in  Ada  county, 
Idaho;  that  at  the  time  of  said  service  de- 
ponent informed  the  officer  making  the  same 
that  he  was  not  an  officer  of  the  defendant 
corporation,  and  was  not  in  any  way  con- 
nected therewith,  and  that  service  upon  him 
would  not  be  good;  that,  nevertheless,  the 
said  officer  afterwards,  and  on  the  same 
day,  returned  to  deponent's  residence,  and 
delivered  to  him  and  left  with  him  a  copy 
of  the  summons  and  complaint  in  said  ac- 
tion; that  deponent  was  sick  and  indisposed 
at  the  time  and  for  some  time  thereafter, 
and  was  confined  to  his  house  with  a  severe 
case  of  la  grippe;  that  he  had  at  the  time 
entirely  forgotten  that  he  was  the  desig- 
nated resident  agent  of  the  defendant  cor- 
poration, and  he  did  not  recall  such  fact 
until  he  was  subsequently  advised  of  the 
record  of  the  appointment  in  the  office  of 
the  secretary  of  state;  that  deponent's  at- 
40  L.ILA.(N.S.) 


tention  was  thereafter  first  called  to  the 
matter  on  or  about  the  14th  day  of  April, 
1911,  when  he  was  advised  by  Fremont 
Wood  that  a  judgment  had  been  secured 
against  the  defendant  corporation  upon 
such  service,  and  that  deponent  was  the 
authorized  designated  agent  of  the  defend- 
ant corporation.  Deponent  then  delivered 
the  said  complaint  and  summons  to  said 
Wood;  that  ...  he  took  no  action  in 
the  matter,  because  he  actually  and  in  good 
faith  believed  at  the  time  that  he  had  no 
connection  with  said  defendant  corpora- 
tion, and  because  he  had  entirely  forgotten 
the  fact  of  his  appointment  as  resident 
agent  thereof.  Deponent  further  says  that, 
if  he  had  recalled  or  in  any  way  realized 
that  he  was  the  agent  of  the  defendant  cor- 
poration for  the  service  of  process  or  other- 
wise, that  he  should  have  forwarded  said 
papers  to  the  proper  officers  of  the  com- 
pany, but,  for  the  reasons  above  given,  de- 
ponent retained  said  summons  and 
complaint,  and  advised  no  officer  of  the 
company  in  relation  thereto,  until  his  at- 
tention was  called  to  the  matter  by  said 
Wood." 

Appellants  submit  the  following  self-evi- 
dent proposition:  "That  foreign  corpora- 
tions must  be  held  to  the  same  diligence 
as  are  our  own  citizens,  and  must  not  be 
held  to  have  any  advantage  over  them  in 
this  respect;"  that  is,  in  the  matter  of  serv- 
ice of  process.  And  from  this  proposition 
counsel  argues  that  the  showing  made  by 
Bassett  would  not  be  a  showing  of  inad- 
vertence, mistake,  or  excusable  neglect  such 
as  would  justify  vacating  a  judgment  and 
opening  a  default,  were  the  action  one  prose- 
cuted directly  against  Bassett;  and  that 
as  a  consequence  the  showing  is  not  suffi- 
cient to  excuse  the  corporation  represented 
by  him.  We  have  no  hesitancy  in  stating 
as  a  rule  by  which  the  courts  of  this  state 
should  be  guided  in  such  matters,  that  a 
foreign  corporation  must  be  held  to  the 
same  diligence  in  all  respects  as  a  domestic 
corporation  or .  as  an  individual  citizen, 
and  so  a  rule  that  is  applicable  to  domestic 
corporations  or  to  the  individual  is  appli- 
cable to  a  foreign  corporation.  It  must 
also  be  conceded  that  service  upon  the  stat- 
utory agent  is  service  upon  the  corporation, 
and  that  the  action  of  the  agent  in  refer- 
ence to  the  subject  of  his  agency  is  the  ac- 
tion of  the  principal.  The  only  fact  shown 
by  Bassett's  affidavit  which  in  any  manner 
tended  to  raise  the  question  of  mistake,  in- 
advertence, surprise,  or  excusable  neglect, 
and  to  brinpf  the  defendant  within  the  dis- 
cretion of  the  court,  is  the  fact  that  Bas- 
sett thoiiprht  his  agency  ceased  when  he 
disposed  of  his  interest  in  the  corporation, 
and  ceased  to  be  an  officer  thereof.     This, 
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it  IB  true,  was  ft  mistake  and  misapprehen- 
sion of  the  effect  of  his  action,  and  yet  it 
is  A  mistake  or  misapprehension  which 
might  be  honestly  and  fairly  entertained  by 
one  who  had  been  connected  with  a  corpo- 
ration in  the  manner  that  Bassett  had  been 
associated  with  this  corporation.  In  this 
respect,  and  with  reference  to  this  fact,  the 
parallel  between  an  individual  and  a  cor- 
poration cannot  fairly  be  drawn,  because 
an  individual  would  have  to  be  crazy  or 
mentally  unsound  in  order  to  not  know 
his  own  identity,  while,  an  agent  might  in 
good  faith  erroneously  conclude  that  his 
agency  had  ceased,  and  thereby  fail  to  rep- 
resent his  principal  in  a  matter  in  which 
he  is  the  agent  and  ought  to  act,  and  in 
which  the  principal  would  be  greatly  in- 
jured and  damaged  if  no  relief  could  be 
granted.  The  mere  fact  of  the  negligence 
of  the  statutory  agent  of  a  corporation  is 
not  of  itself  sufficient  to  entitle  the  princi- 
pal to  relief  under  the  provisions  of  §  4229, 
but  that  fact,  coupled  with  the  further 
fact,  as  shown  in  this  case,  that  the  agent 
honestly,  though  erroneously,  thought  that 
his  agency  no  longer  existed,  and  that  the 
company  took  action  as  soon  as  it  learned 
of  the  mistake,  was  a  slight  evidence  at 
least  on  which  to  set  in  action  the  discre- 
tion of  the  trial  court  in  opening  up  the 
default.  The  showing  of  mistake  and  ex- 
cusable neglect  is  very  slight  in  this  case 
and  extremely  meager  on  which  to  rest  the 
order. 

On  the  other  hand,  however,  under  the 
rule  so  uniformly  recognized,  not  only  by 
this  court,  but  by  many  other  courts,  that 
every  reasonable  doubt  in  such  cases  will 
be  resolved  in  favor  of  a  trial  upon  the 
merits,  and  that  every  fair  presumption 
will  be  indulged  in  support  of  an  order 
opening  a  default  and  allowing  a  trial  up- 
on the  merits,  we  would  not  feel  justified 
in  disturbing  the  order  of  the  trial  court 
in  this  case.  He  finds,  in  effect,  that  the 
failure  to  appear  and  answer  was  due  to 
mistake,  surprise,  and  excusable  neglect, 
and  that  finding,  being  in  favor  of  a  trial 
on  the  merits,  should  not  be  disturbed 
where  there  was  any  evidence  presented 
tending  to  support  the  order.  Holzeman 
v.  Henneberry,  11  Idaho,  428,  83  Pac.  497; 
Western  Loan  &  Sav.  Co.  v.  Smith,  12 
Idaho,  105,  85  Pac.  1084;  Pease  v.  Kootenai 
County,  7  Idaho,  734,  65  Pac.  432;  Melde 
V.  Reynolds,  129  Cal.  308,  61  Pac.  932; 
Nicolf  V.  Weldon,  130  Cal.  666,  63  Pac. 
63;  Grady  v.  Donahoo,  108  Cal.  211,  41 
Pac.  41;  Citizens'  Nat.  Bank  v.  Branden, 
19  N.  D.  489,  27  L.R.A.(N.S.)  858,  126 
N.  W.  102. 

Neither  the  facts  of  this  case  nor  the 
rule  of  law  upon  which  it  is  decided  should  * 
40  L.R.A.(N.S.) 


be  confused  with  that  class  of  cases  where 
the  showing  fails  to  present  any  fact  which 
can  appeal  to  the  discretion  of  the  court. 
Hall  V.  Whittier,  20  Idaho,  120,  136  Pac 
1031,  and  cases  cited.  In  other  words, 
showings  which  raise  only  questions  of  law 
must  appeal  to  the  legal  judgment  of  a 
court,  and  not  to  the  discretion  of  the  court, 
and  must  be  decided  purely  upon  the  law. 
But  where  they  present  facts  which  appeal 
to  the  discretion  of  the  court,  the  appellate 
court  will  hesitate  to  disturb  the  exercise 
of  that  discretion,  unless  a  clear  abuse 
thereof  is  shown.     See  cases,  supra. 

2.  The  other  question  presented  in  this 
case  is  the  sufficiency  of  the  answer.  Tlie 
appellant  contends  that  the  answer  is  not 
sufficient  to  raise  an  issue. 

The  defendant  by  its  answer  alleges  a 
prior  location  of  the  ground  covered  by 
the  Exchequer  No.  1  and  No.  2  claims,  and 
sets  up  copies  of  the  location  notices,  and 
alleges  a  discovery  and  the  performance  of 
all  the  acts  and  things  necessary  to  be  done 
under  the  law,  in  order  to  hold  a  mining 
claim. 

As  a  further  defense,  the  defendant  al- 
leges that  it  has  been  in  the  open,  ex- 
clusive, and  adverse  possession  of  the  claims 
prior  to  the  initiation  of  the  claim  of  plain- 
tiff, for  a  period  exceeding  that  prescribed 
by  the  statute  of  limitations  of  this  state 
for  adverse  possession,  and  that  during  such 
time  it  continuously  occupied  and  worked 
the  property  and  placed  valuable  improve- 
ments thereon  and  did  all  the  work  neces- 
sary to  hold  a  mining  claim. 

Appellant  urges  that,  in  the  first  place, 
the  respondent's  location  notices  are  in- 
sufficient, in  that  the  description  therein 
does  not  sufficiently  identify  the  property, 
and  that  it  does  not  sufficiently  tie  the 
property  to  any  natural  object  or  perma- 
nent monument  as  prescribed  by  the  stat- 
ute, and  that  the  CLffidavit  to  the  notice 
was  taken  by  a  person  who  is  not  author- 
ized to  administer  an  oath.  The  view  we 
have  reached  on  the  question  of  adverse 
possession  renders  it  unnecessary  for  us  to 
pass  upon  the  sufficiency  of  the  notices  and 
affidavits;  but,  waiving  that,  we  would  not 
feel  inclined  to  hold  the  notices  aa  they 
come  to  us  insufficient,  for  the  reason  that 
the  questions  raised  as  to  the  sufficiency  of 
the  notices  are  subject  in  a  measure  to  be 
influenced  by  the  admission  of  oral  testi- 
mony. It  has  frequently  been  held  that 
the  sufficiency  of  the  description  of  the  prop- 
erty or  the  tie  to  a  natural  object  or  per- 
manent monument  is  open  to  explanation 
by  other  evidence  to  show  whether  or  not 
the  property  could  be  definitely  identified 
from  such  description.  Morrison  v.  Regan, 
8  Idaho,  291,  67  Pac.  955,  22  Mor. 
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Rep.  69;  Bismarck  Mountain  Gold  Min.  Co. 
V.  North  Sunbeam  Gold  Co.  14  Idaho,  616, 
95  Pac.  14.  Evidence  as  to  the  nature  of 
the  object  or  monument  and  the  physical 
condition  of  the  country  is  often  aidmis- 
Bible  in  such  cases. 

The  affidavit  was  taken  before  H.  W. 
Dorman,  but  the  location  notice  in  the  rec- 
ord does  not  show  the  official  position  held 
by  Dorman.  Neither  does  it  show  the  char- 
acter of  the  purported  seal  with  which  he 
attested  his  jurat.  In  the  place  where  the 
seal  should  have  been  affixed,  the  following 
words  are  typewritten  in  parentheses: 
"Seal  of  Dep.  Min.  Rec."  There  is  also  at- 
tached a  certificate  signed  by  "H.  W.  Dor- 
man,  Deputy,"  in  which  he  certifies  that  he 
received  the  instrument  on  a  certain  day 
and  hour,  and  duly  recorded  the  same  in 
book  3  of  Quartz  Claims,  at  page  112. 
This  is  immediately  followed  by  a  certifi- 
cate signed  by  the  county  recorder  of  Boise 
county,  certifying  that  he  received  the 
same  from  H.  W.  Dorman  and  filed  it  for 
record  in  his  office,  etc.  The  inference 
would  be  that  H.  W.  Dorman  was  a  deputy 
county  recorder,  in  which  event  he  would 
have  the  authority  to  administer  an  oath. 
If,  as  a  matter  of  fact,  he  was  not  such  an 
officer  as  could  administer  an  oath,  that 
fact  may  be  shown.  Van  Buren  ▼.  Mc- 
Kinley,  8  Idaho,  93,  66  Pac.  936,  21  Mor. 
Min.  Rep.  690. 

Passing  now  to  the  other  question,  we 
find  it  stated  thus  in  appellant's  brief: 
"There  can  be  no  valid  location  of  a  min- 
ing claim  in  the  state  of  Idaho  as  against 
the  right  of  adverse  claimants,  except  by 
compliance  with  the  mining  acts  of  Con- 
gress and  of  the  state  of  Idaho."  Appel- 
lant thereupon  cites  a  number  of  cases  and 
enters  into  a  very  able  argument  in  sup- 
port of  the  contention  that,  under  the  pro- 
visions of  §  2332  of  the  Revised  Statutes 
of  the  United  States  (U.  S.  Comp.  Stat. 
1901,  p.  1433),  a  mining  claim  cannot  be 
held  by  adverse  possession  as  against  an- 
other locator,  even  though  that  possession 
has  continued  during  the  full  period  pre- 
scribed by  the  statute  of  limitations  for 
the.  commencement  of  such  actions,  unless 
such  claimant  has  posted  and  recorded  a 
notice  of  location  as  required  by  law.  Ap- 
pellant places  specir.l  reliance  upon  Mc- 
Cowan  V.  Maclay,  16  Mont.  234,  40  Pac. 
602,  and  Clearyv.  Skifflch,  28  Colo.  362, 
89  Am.  St.  Rep.  207,  66  Pac.  59,  21  Mor. 
Min.  Rep.  284.  Appellant's  contention  is 
supported  by  the  authority  of  the  forego- 
ing cases,  but  the  great  weight  of  author- 
ity seems  to  be  to  the  contrary.  The  su- 
preme court  of  New  Mexico  in  Upton  v. 
Santa  Rita  Min.  Co.  14  N.  M.  96,  89  Pac. 
275,  had  occasion  to  consider  this  question, 
40  L.R.A.(N.S.) 


and  there  reached  the  conclusion  which  is 
stated  as  follows  by  the  court,  speaking 
through  Mr.  Justice  Pope:  "We  believe 
that  the  true  rule  on  the  subject  is  suc- 
cinctly stated  in  Altoona  Quicksilver  Min. 
Co.  V.  Integral  Quicksilver  Min.  Co.  114 
Cal.  100,  46  Pac.  1047,  18  kor.  Min.  Rep. 
410,  where  it  is  said  that  'working  for  the 
statutory  period  before  the  adverse  right 
exists  is  equivalent  to  a  location,  under  the 
act  of  Congress,'  and  in  Belk  v.  Meagher, 
104  U.  S.  279,  287,  26  L.  ed.  735,  738,  1 
Mor.  Min.  Rep.  610,  where  it  is  declared 
to  be  the  'equivalent  of  a  valid  location.' 
In  other  words,  a  party  who  lias  done  such 
work  occupies  the  status  and  possesses  the 
rights  of  a  locator,  no  more  and  no  less. 
As  in  the  case  of  a  holder  of  a  valid  loca- 
tion, he  has  good  title  as  against  all  but 
the  government,  so  long  as  he  does  the  an- 
nual labor.  .  .  .  When  such  party  comes 
to  apply  for  patent,  his  occupancy  must 
be  proven  under  certain  regulations  of  the 
department  (2  Lindley,  Mines,  1714),  and, 
when  so  proved,  if  there  be  no  adverse 
claimant,  they  are  sufficient,  as  the  statute 
says,  'to  establish  a  right  to  a  patent.' 
But  in  this  he  stands  on  the  same  basis 
as  the  holder  of  a  location  whose  applica- 
tion is  uncontested.  The  holder  of  such  a 
possession,  no  less  than  the  holder  of  a 
location,  must  possess  the  necessary  quali- 
ficationa  as  to  citizenship.  Anthony  v. 
Jillson,  83  Cal.  296,  23  Pac.  419,  16  Mor. 
Min.  Rep.  26.  He  must  prove,  as  well  as 
the  locator,  the  possession  of  $500  worth  of 
labor  or  improvements  before  he  can  secure 
patent.  Capital  No.  5  -Placer  Min.  Claim, 
34  Land  Dec.  462."  It  will  be  seen  that 
the  New  Mexico  court  and  the  authorities 
there  cited  hold  in  substance  that  con- 
tinuous, open,  adverse  possession  of  min- 
ing ground  for  the  full  period  required  by 
the  local  statute  of  limitations,  accompanied 
by  an  annual  performance  of  the  work  or 
improvement  on  the  claim  required  by  the 
statute,  obviates  the  necessity  of  making 
proof  of  the  posting  and  the  recording  of  a 
location  notice,  and  supplies  the  place  of 
record  title.  Mr.  Snyder  in  his  work  on 
Mines  (vol.  1,  §  672),  in  discussing  the 
application  of  §  2332  of  the  Revised  Stat- 
utes of  the  United  States  to  the  statute  of 
limitations  and  the  method  of  acquiring 
title  thereby,  sayS:  "The  effect  of  this 
statute  is  to  relieve  the  applicant  from  the 
necessity  of  proving  his  location  of  the 
claim,  the  location  by  his  predecessors,  or 
the  furnishing  of  an  abstract  of  title,  as 
in  other  cases,  but  he  is  required  to  fur- 
nish a  duly  certified  copy  of  the  statute 
of  limitations  of  the  state  or  territory, 
together  with  his  own  sworn  statement 
showing  the  facts  as  to  the  origin  of  his 
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title  and  continuation  of  his  possession  of 
the  ground  applied  for,  the  area  thereof, 
the  nature  and  extent  of  the  work  done, 
whether  there  has  been  any  opposition  to 
or  litigation  regarding  his  possession  of 
the  ground,  and,  if  so,  when  the  same 
ceased,  whether  such  cessation  was  the  re- 
sult of  compromise  or  judicial  decree,  and 
any  other  facts  bearing  upon  the  question. 
.  .  .  This  provisioa  relates  solely  to  the 
procedure  relative  to  proving  title.  All 
other  steps  in  the  matter  of  application 
are  the  same  as  heretofore  outlined.  And 
where  an  adverse  claim  is  filed  in  the  land 
office,  the  applicant  is  obliged  to  defend 
his  rights  in  a  court  of  competent  juris- 
diction the  same  as  though  his  application 
were  based  upon  a  valid  location;  but  upon 
the  trial,  as  in  the  land  office,  proof  of 
possession  and  work  for  a  period  equal  to 
the  statute  of  limitations  would  be  equiva- 
lent to  a  location.  It  would  seem  that  he 
ought  also  to  furnish  proof  that  the  claim 
was  actually  marked  upon  the  ground  by 
him  or  his  predecessors,  and  that  such 
markings  correspond  substantially  with  the 
description  of  the  claim  as  surveyed  and 
applied  for.  His  status,  however,  if  an 
adverse  claim  is  filed,  is  not  so  clear.  If 
the  owner's  boundaries  are  plainly  marked 
and  an  actual  adverse  possession  main- 
tained, it  would  seem  to  be  equally  conclu- 
sive against  the  adverse  claimant.  ,  But 
that  is  an  independent  fact,  and  the  ad- 
verse claim  must  rest  upon  its  own  mer- 
its. The  statute  simply  undertakes  to  dis- 
pense with  many  of  the  formalities  in  the 
way  of  proof  in  the  absence  of  an  adverse 
claim."  Mr.  Lindlcy  in  volume  2  of  his 
work  on  Mines,  at  §  688,  takes  substantial- 
ly the  same  view,  and  in  support  thereof 
places  special  reliance  on  the  opinion  of 
Judge  Sa^vyer  in  420  Min.  Co.  v.  Bullion 
Min.  Co.  3  Sawy.  634,  Fed.  Cas.  No.  4,989, 
11  Mor.  Min.  Rep.  608,  9  Nev.  240,  1  Mor. 
Min.  Hep.  114.  To  the  same  effect,  see 
Harris  v.  Equator  Min.  &  Smelting  Co. 
(C.  C.)  3  McCrary,  14,  8  Fed.  863,  12  Mor. 
Min.  Rep.  178,  37  Land  Dec.  772,  and  Sny- 
der on  Mines,  §§  155  and  357.  It  seems 
to  us  that  the  provisions  of  §  2332  of  the 
Revised  Statutes  of  the  United  States  are 
intended  to  obviate  the  necessity  for  proof 
of  posting  and  recording  a  notice  of  loca- 
tion in  cases  where  the  claimant  to  mineral 
ground  has  been  in  the  actual,  open,  and 
exclusive  possession  of  the  ground  for  a 
period  equal  to  that  required  by  the  local 
statute  of  limitations  governing  adverse 
possession  of  real  estate.  The  adverse  pos- 
session referred  to  in  the  statute  is  in- 
tended to  supply  the  place  of  an  abstract 
of  title  and  such  proofs  as  are  furnished 
by  the  countv  recorder. 
40  L.R.A.(N.S.) 


It  still  remains,  however,  for  the  person 
who  asserts  claim  by  adverse  possession  to 
have  made  a  mineral  discovery,  and  to 
have  performed  the  annual  assessment  work, 
and  to  have  had  the  boundaries  of  his  claim 
so  marked  and  indicated  as  to  afford  ac- 
tual notice  of  the  extent  and  boundaries 
of  his  claim  and  possession,  and  to  have 
maintained  an  actual  possession  and  ex- 
cluded all  adverse  claimants  for  the  full 
period  prescribed  by  the  statute,  and  to 
have  likewise  maintained  his  possession 
and  occupany  during  the  subsequent  period 
of  time  in  which  the  adverse  locator  at- 
tempted to  initiate  his  right  by  locating 
the  claim. 

We  conclude  that  the  order  vacating  the 
judgment  and  setting  aside  the  default 
should  be  affirmed,  and  it  is  so  ordered. 
Costs  awarded  to  respondent. 

Stewart,  Ch.  J.,  and  SuUiTan,  J.,  con- 
cur. 


HililNOIS    SUPRE»£E    COURT. 

JOHN  SCHOBERT,  Appt, 
▼. 

PITTSBURG  COAL  &  MINING  COMPA- 
NY et   al. 

(254  111.  474,  98  N.  E.  945.) 

Mine  —  lease  —  right  to  use  spaces  to 
moTe  coal. 

A  grantee  of  coal  in  place,  with  license 
irrevocable  to  mine  and  remove  it,  has,  un- 
til the  coal  is  all  removed  from  the  land 
granted,  the  right  to  use  the  space  created 
by  the  removal  of  coal  to  move  coal  mined 
on  his  adjaining  land  across  the  land  of 
the  grantor  to  a  shaft  where  it  is  brought 
to  the  surface. 

(June  21,-  1912.) 

Note.  ^  Right  of  grantee  of  coal  in 
place  to  transport  coal  from  adjoin^ 
ing  tract. 

It  is  generally  held  that  a  grantee  of 
coal  in  place,  with  license  to  mine  and  re- 
move it,  in  the  absence  of  express  stipula- 
tion may,  at  any  time  before  the  coal  is  all 
removed,  use  the  passages  opened  for  its 
removal  for  the  transportation  ot  coal  from 
his  adjoining  lands.  Consolidated  Coal  Co. 
v.  Schmisseur,  136  111.  371,  26  N.  E.  795; 

SCHOBERT    V.    PlTTSBUBO    COAI.   &    MiN.    CO.; 

Moore  v.  Indian  Camp  Coal  Co.  76  Ohio 
St.  493,  80  N.  E.  6;  Lillibridge  v.  Lacka- 
wanna Coal  Co.  143  Pa.  293,  13  L.R.A.  627, 
24  Am.  St.  Rep.  644,  22  Atl.  1036,  17  Mor. 
Min.  Rep.  412;  Webber  v.  Vogel,  189  Pa. 
156,  42  Atl.  4,  19  Mor.  Min.  Rep.  639. 

So,  a  lessee  of  certain  coal  lands  for 
mining  purposes,  whose  rights  are  to  con- 
tinue until  all  the  merchantable  coal  shall 
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APPEAL  by  plaintiff  from  a  decree  of 
the  Circuit  Court  for  St.  Clair  Coun- 
ty, dismissing  a  bill  filed  to  enjoin  defend- 
ants from  using  space  in  a  coal  mine,  and 
for  an  accounting  for  the  use  of  such  space. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Turner  &  Holder,  for  appel- 
lant: 

A  clause  in  a  deed  or  contract  conferring 
the  privilege  of  mining  for  coal  under  a 
tract  of  land  means  nothing  more  or  less 
than  the  right  to  enter  on  the  land  and  re- 
move the  coal;  and  when  the  coal  is  all 
removed,  the  right  conferred  will  cease. 

ShoU  ▼.  German  Coal  Co.  139  111.  21,  28 


N.  E.  748;  Leavers  v.  Cleary,  76  111.  349,  2 
Mor.  Min.  Eep.  618. 

A  grant  of  coal  under  a  tract  of  land, 
with  the  right  to  mintf  and  remove  the 
same,  does  not  convey  any  interest  or  estate 
in  the  land  after  the  coal  is  removed. 

Griffin  v.  Fairmont  Coal  Co.  59  W.  Va. 
480,  2  L.R.A.(N.S.)  1115,  53  S.  K  24; 
Leavers  t.  Cleary,  supra;  Matthiessen*  & 
H.  Zinc  Co.  V.  La  Salle,  117  111.  411,  2 
N.  E.  406,  8  N.  E.  81;  Moore  v.  Price,  125 
Iowa,  353,  101  N.  W.  91;  Junction  Min. 
Co.  V.  Springfield  Junction  Coal  Co.  222 
111.  600,  78  N.  S.  902. 

Defendant  Fournie  is  hauling  his  coal 
through  entries  under  complainant's  land. 


be  exhausted  by  actual  mining,  cannot  be 
charged  a  rental  for  the  use  of  the  gang- 
ways on  the  demised  premises  in  transport- 
ing coal  from  adjoining  properties.  New 
York  &  P.  Coal  Co.  v.  Hillside  Coal  &  I. 
Co.  225  Pa.  211,  74  Atl.  26. 

Naturally  this  rule  applies  with  even 
more  certainty  and  force  when  the  grant 
of  coal  makes  express  provision  for  such 
further  use  of  the  granted  premises. 

Accordingly,  under  a  lease  of  coal  lands 
for  mining  purposes,  providing  for  the  pay- 
ment of  royalty  to  the  lessor  as  long  as  the 
mine  shall  be  operated,  not  exceccling 
twenty-five  years,  with  right  of  way  over 
the  surface  for  railway  tracks  to  shaft  and 
dumps,  and  stipulating  that  "if  the  second 
party  desires  to  use  the  right  of  way  upon 
the  land  after  the  coal  has  been  exhausted 
from  first  party's  land,  they  may  continue 
to  do  so"  for  a  certain  rental,  the  lessee 
may,  at  least,  until  the  coal  in  the  granted 
premises  is  exhausted,  and  within  twenty- 
five  years,  use  the  entries,  shafts,  and  sur- 
face right  of  way  for  the  removal  of  coal 
from  adjoining  lands  leased  by  the  same 
lessee.  Madison  v.  Garfield  Coal  Co.  114 
Iowa,  56,  86  N.  W.  41,  21  jilor.  Min.  Rep. 
358. 

And  the  grantee  of  coal  with  mining 
rights  and  "with  the  privilege  of  mining 
and  removing  through  any  entries  made  in 
said  coal,  other  coal  belonging  or  which  may 
hereaiter  belong"  to  him,  has  the  right  to 
bring  coal  from  his  adjoining  lands  through 
entries  in  the  mine  excavated  in  the  granted 
premises  to  the  bottom  of  the  shaft  there- 
in, and  there  to  raise  it  to  the  surface  of 
the  grantor's  land.  Potter  v.  Rend,  201  Pa. 
818,  50  Atl.  821,  22  Mor.  Min.  Rep.  1. 

Likewise,  under  a  lease  conveying  coal  in 
place,  with  the  right  to  mine  and  remove 
the  same  through  any  shafts,  slopes,  or  tun- 
nels that  may  be  dug,  together  with  the 
right  to  use  the  openings,  buildings,  and 
fixtures  used  in  mining  said  coal  for  mining, 
preparing,  and  forwarding  coal  from  any 
firdjoining  or  contiguous  lands  until  such 
lands  shall  be  exhausted,  the  grant  in  con- 
nection with  the  adjoining  lands  is  one  of 
present  enjoyment,  and  there  is  nothing  to 
show  that  this  privilege  is  to  be  made  use 
of  onlv  after  the  coal  conveyed  is  exhausted. 
40  L.R.A.(N.S.) 


Under  such  a  lease  the  lessee  has  a  present 
right  to  mine  coal  from  adjoining  lands  by 
means  of  the  openings  upon  the  leased  land. 
Genet  v.  Delaware  &  H.  Canal  Co.  122  N. 
Y.  506,  25  N.  E.  922. 

Also,  in  case  of  a  grant  of  coal  with  the 
privilege  of  mining  and  a  right  of  way  for 
railroads  over  the  surface,  together  with 
the  privilege  of  "forever  hereafter  running 
their  coal  from  other  lands  through  the  en- 
tries and  railways  made  and  used  in  taking 
out  the  coal  above  granted,"  where,  because 
of  a  ravine,  the  coal  from  the  adjoining 
lands  can  be  transported  through  the  en- 
tries under  the  granted  land  only  after 
connecting  such  entries  with  the  coal  by 
means  of  a  surface  road,  the  grantee  has 
the  right,  as  incident  to  the  one  granted,  to 
build  such  a  road.  McCracken  v.  Gumbert, 
131  Pa.  36,  18  Atl.  1068,  17  Mor.  Min.  Rep. 
279. 

And  under  a  lease  stipulating  that  the 
lessee  may  use  any  slopes,  headings,  entries, 
and  passageways  through,  over,  and  across 
the  lands  leased  for  the  purpose  of  reaching, 
giving  access  to,  or  mining  on  any  other 
lands  which  he  may  lease  or  buy,  "provided 
said  lands  are  within  2,500  feet  of  the 
main  slope  opened  on  the  lands  embraced  in 
the  lease,"  the  lessee  may  use  such  passage- 
ways for  the  transportation  of  coal  mined 
on  adjoining  lands,  the  nearest  boundary 
of  which  is  within  the  stipulated  distance. 
St.  Louis  Union  Trust  Co.  v.  Galloway  Coal 
Co.  193  Fed.  106. 

Although  a  grantee  of  coal  with  mining 
rights,  together  with  the  privilege  of  mining 
through  the  granted  premises  other  coal 
belonging  to  him,  may  take  out  coal  from 
other  lands  through  openings  made  under 
the  surface  of  the  granted  premises,  and  to 
the  surface  through  a  shaft,  he  may  not  ap- 
propriate a  right  of  way  over  the  surface 
of  the  granted  premises,  and  build  thereon 
a  coal  railroad  for  the  purpose  of  trans- 
porting through  a  coal  shaft  located  on  an- 
other farm,  U>  a  point  of  shipment  on  a 
tnird  farm,  coal  mined  and  brought  out 
through  that  shaft.  Farrar  v.  Pittsburg  k 
£.  Coal  Co.  28  Pa.  Super.  Ct.  280. 

On  the  other  hand,  the  erant  of  coal  may 
expressly  exclude  the  rignt  to  such  extrm 
use. 
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in  violation  of  the  spirit  of  the  contract 
of  sale  of  coal  by  Ammel  to  Gundlach,  and 
is  taking  an  undue  advantage  of  complain- 
ant, 'which  it  is  proper  for  a  court  of 
equity  to  restrain  him  from  doing. 

Leavers  v.  Cleary,  supra;  McGuire  v. 
Boyd  Goal  &  Coke  Co.  236  III.  69,  86  N.  E. 
174;  Junction  Min.  Go.  v.  Springfield  Junc- 
tion Coal  Go.  222  111.  600,  78  N.  E.  902; 
La  Salle  v.  Matthiessen  &  H,  Zinc  Co.  16 
111.  App.  69,  affirmed  in  117  111.  411,  2 
N.  E.  406,  8  N.  E.  81. 

Messrs.  Scbaefer  &  Krnger,  for  appel- 
lees: 

When  there  are  no  restrictions  in  the 
grant,  reservation,  or  exception  which 
creates  the  estate,  the  space  which  may  be 
left  by  the  removal  of  the  mineral  and  by 


the  removal  of  so  much  of  the  containing 
strata  as  may  be  reasonably  required  for 
the  operation  of  mining  remains  a  part  of 
the  property  of  the  mine  owner  until  the 
exhaustion  of  the  mine,  and  may  be  used 
by  him  during  the  continuance  of  the 
estate  as  he  may  see  fit,  provided  that  such 
user  does  no  injury  to  the  surface. 

Moore  v.  Indian  Gamp  Goal  Go.  75  Ohio 
St.  493,  80  N.  E.  6;  Lillibridge  v.  Lacka- 
wanna Goal  Go.  143  Pa.  293,  13  L.R.A.  627, 
24  Am.  St.  Rep.  544,  22  AtL  1035,  17 
M6r.  Min.  Rep.  412. 

Farmer,  J.,  delivered  the  opinion  of 
the   court: 

This  action  is  a  bill  in  chancery  filed 
by    the    appellant    against    the    appellees. 


Thus,  under  a  grant  of  coal  to  be  mined, 
providing  that  no  coal  from  other  prop- 
erties shall  be  mined  through  the  workings 
on  the  demised  premises  excepting  certain 
named  deposits,  and  adding  that  if  coal  be 
so  mined  accurate  returns  of  it  shall  be 
made,  only  the  excepted  deposit  may  be 
mined  through  the  workings  on  the  leased 
premises.  Rockafellow  v.  Hanover  Goal  Go. 
12  Pa.  Go.  Gt  241. 

And  in  Beck  v.  Economy  Goal  Go.  149  Iowa, 
24,  127  N.  W.  1109,  under  the  maxim  that 
the  expression  of  one  thing  is  the  exclusion 
of  another,  it  is  held  that  under  a  lease 
of  coal  for  mining  purposes,  providing  for 
the  mining  of  coal  from  other  lands  through 
a  shaft  located  on  the  leased  land,  and  also 
providing  for  the  removal  of  coal  from  the 
leased  premises  through  a  shaft  located  on 
any  other  land,  the  lessee  has  no  right  to 
carry  coal  from  other  lands  through  entries 
on  the  leased  land  and  up  a  shaft  on  still 
other  land.  Two  judges  out  of  six  dissent, 
on  the  ground  that  since,  in  the  absence  of 
any  particular  stipulation,  the  general  rule 
is  otherwise,  in  order  to  avoid  its  operation 
there  must  be  some  stipulation  in  the  lease 
indicating  an  intention  to  avoid  it. 

Also  a  grantee  of  coal  with  mining  rights 
and  the  right  to  use  2  acres  of  surface  land 
for  a  shaft  and  other  appliances,  the  con- 
veyance stipulating  that  at  cessation  of 
mining  operations  grantee  shall  remove  all 
buildings  and  shafts,  and  fill  up  the  holes, 
has  no  right  to  carry  coal  from  his  ad- 
joining lands  ^through  the  grantor's  land 
and  up  the  shaft  located  thereon,  and  to 
dump  the  waste  on  the  land  of  ine  grantor. 
Moore  v.  Price,  125  Iowa,  353,  101  N.  W. 
91. 

Likewise,  a  grant  of  coal  with  mining 
privilege  and  with  the  use  of  railroad  fix- 
tures and  other  property  specified,  which  is 
then  being  used  in  and  about  the  mine,  con- 
veys the  use  of  such  property  only  in  con- 
nection with  the  coal  sold;  and  the  grantee 
has  no  right  to  use  the  property  for  the  pur- 
pose of  teking  out  other  coal  of  which  he 
is  the  owner.  McCloskey  v.  Miller,  72  Pa, 
151. 

In  Webber  v.  Vogel,  159  Pa.  235,  28  Atl. 
40  L.R.A.(N.S.) 


226,  it  was  said  that  under  the  provisions 
of  a  grant  conveying  certain  coal  with  right 
of  way  for  the  purpose  of  mining  and  carry- 
ing it  away,  toe  grantee  has  no  right  to 
carry  coal  from  an  adjoining  tract  through 
an  open  pit  upon  the  granted  premises,  and 
to  a  public  road  over  the  right  of  way  upon 
the  surface.  In  a  later  appeal  of  this  case 
(189  Pa.  156,  42  Atl.  4,  19  Mor.  Min.  Rep, 
639),  the  court  states  that  the  first  deci- 
sion was  not  intended  to  overrule  Lilli- 
bridge V.  Lackawanna  Coal  Co.  143  Pa.  293, 
13  L.R.A.  627,  24  Am.  St.  Rep.  544,  22  Atl. 
1035,  17  Mor.  Min.  Rep.  412,  the  decision 
in  the  Webber  Case  dealing,  not  with  the 
right  to  transport  coal  from  other  land 
through  underground  passageways  in  leased 
land,  but  with  the  question  of  trespass  upon 
the  surface  of  such  land. 

Under  a  lease  or  deed  of  land  reserving 
the  mines  therein  and  a  right  to  work  them, 
with  right  of  way  to  and  from  the  same,  it 
has  been  held  that  the  lessor  may  use  the 
underground  passage  in  such  mines  for  any 
purpose  whatever,  including  the  carrying 
through  it  of  coal  taken  from  adjoining 
premises.  Proud  v.  Bates,  34  L.  J.  Ch.  N. 
S.  406,  11  Jur.  N.  S.  441,  6  New  Reporte, 
92,  13  L.  T.  N.  S.  61,  15  Mor.  Min.  Rep. 
227;  Hamilton  v.  Graham,  L.  R.  2  H.  L. 
Sc.  App.  Cas.  166;  Batten  PooU  v.  Kennedy 
[1907]  1  Ch.  256,  76  L.  J.  Ch.  N.  S.  162. 

But  often,  under  a  reservation  of  mines 
in  grants  of  particular  lands,  the  right  to 
use  the  passageways  therein  is  held  to  be 
limited  to  the  mines  thus  reserved. 

Thus,  under  a  deed  of  lands  reserving  coal 
mines  therein,  with  mining  privileges  and 
right  of  way  to  and  from  the  mines  over 
the  land,  no  easement  is  reserved  except 
for  the  purpose  of  getting  coal  under  the 
lands  conveyed;  and  the  grantor  may  not 
carry  along  the  right  of  way  coal  got  in 
another  tract  of  land,  even  though  the 
coal  in  both  tracts  is  a  part  of.  the  same 
mineral  field.  Dand  v.  Kingscote,  6  Mees. 
&  W.  174,  2  Eng.  Ry.  &  G.  Caa.  27,  9  L, 
J.  Exch.  N.  S.  279. 

And  in  Ramsay  v.  Blair,  L.  R.  1  App. 
Cas.  701,  it  was  held  that  under  grants  of 
land  reserving  the  coal  therein,  with  power 
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praTiiig  for  an  injunction  and  an  account- 
ing. The  facts  out  of  which  the  litigation 
arose  are  as  follows:  Prior  to  August  30, 
1887,  Martin  Ammel  owed  in  fee  simple  the 
N.  W.  i  of  the  S.  E.  i  and  the  E.  i  of  the 
N.  E.  i  of  the  S.  W.  i  of  section  16,  town- 
ship 1  N.,  range  8  W.,  St.  Clair  county. 
On  said  30th  day  of  August,  1887,  Anunel 
and  wife  conveyed  hy  warranty  deed  to 
Philip  M.  Gundlach  the  coal  "in,  under, 
and  throughout"  the  land  above  described, 
except  li  acres  previously  conveyed  to 
Antoine  Fournie,  "with  license  irrevocable 
to  mine  and  remove  said  coal,"  except  the 
coal  under  a  part  of  said  land  (described 
by  metes  and  bounds)  upon  which  the  resi- 
dence and  other  buildings  of  the  grantor 
were  located.     On  the  29th  of.  July,  1903, 

•Ha 


Gundlach  conveyed  to  Prosper  Fournie  a 
strip  of  coal  underlying  the  southwest 
corner  of  the  premises  above  described. 
Said  strip  was  described  by  metes  and 
bounds,  was  435  feet  long  north  and  south 
by  81.8  feet  wide  east  and  west,  ^nd  com- 
prised a  little  less  than  one  acre.  On  the 
11th  day  of  March,  1905,  Ammel,  by  war- 
ranty deed  and  without  any  reservation, 
conveyed,  the  N.  W.  i  of  the  S.  E.  i  and  ' 
the  E.  i  of  the  N.  E.  i  of  the  S.  W.  i  of 
section  16,  except  the  Antoine  Fournie  acre, 
to  the  appellant.  The  Antoine  Fournie 
acre  lay  along  the  north  line  of  the  last 
above  described  tract.  Prosper  Fournie 
owns  land  adjoining  appellant's  lands  on 
the  south  and  west.  On  Fournie's  land  ad- 
joining appellant's  on  the  west,  the  Pitts- 


to  dig  and  carry  away  the  same,  the  grantor 
has  no  right  to  carry  over  or  through  that 
land  coal  dug  from  other  lands. 

And  in  Durham  &  S.  R.  Co.  v.  Walker,  2 
Q.  B.  940,  2  Gale  &  D.  320,  3  Eng.  Ry.  & 
0.  Cas.  36,  11  L.  J.  Exch.  N.  S.  440,  17 
Eng.  Rul.  Cas.  599,  where  a  deed  of  land 
reserved  to  the  grantor  the  mines  thereon, 
with  the  right  to  work  them,  right  of  way 
to  them,  and  to  or  from  an^  other  mines, 
and  all  necessary  and  convenient  ways,  pas- 
sages, and  powers  for  the  purposes  afore- 
said, it  is  held  that  this  right  of  way  was 
meant  to  be  used  only  in  connection  with 
the  mines  reserved;  and  a  railroad  built 
thereon  could  not  be  used  for  the  purpose 
of  carrying  coal  belonging  to  the  grantor, 
but  gotten  elsewhere  than  on  the  demised 
premises. 

The  right  of  transporting  coal  from  ad- 
joining lands  through  or  over  leased  land 
exists,  however,  <)nly  so  long  as  the  coal 
conveyed  is  in  good  faith  being  mined.  It 
would  be  a  perversion  of  the  intention  of 
the  parties  to  use  such  passageways  mere- 
ly and  only  for  the  purpose  of  reaching 
other  coal,  and  besides,  such  use  would  be 
a  continual  menace  to  the  stability  of  the 
surface.  If  such  use  were  allowed,  no  owner 
of  the  land  could  tell  when  his  estate  would 
cease  to  be  disturbed  by  workings  under- 
neath. The  rule  laid  down  in  the  above 
cases  is  not  intended,  therefore,  to  give  the 
grantee  of  coal  an  undisputed  and  per- 
petual right  of  way  under  another's  land. 
The  owner  of  the  land  above  and  below 
has  a  right  to  the  reversion  of  the  space 
occupied  by  the  coal  within  a  time  con- 
templated by  the  parties  when  that  coal  is 
removed.  Webber  v.  Vogel,  189  Pa,  166,  42 
Atl.  4,  19  Mor.  Min.  Rep.  639. 

So,  when  the  grantee  of  coal  in  place  has 
ceased  to  mine  that  coal  to  any  appreciable 
extent,  he  may  not,  without  an  express 
grant  of  such  right,  extend  the  openings  to 
the   mines   to   adjacent   lands,  mine    large 

?[uantities  there,  and  use  the  grantor's  land 
or  loading  and  transporting  such  coal. 
Hooper  v.  Dora  Coal  Mm.  Co.  95  Ala.  235, 
10  So.  652. 

But  it  has  b^n  held  that  where  a  grant 
40  L.R.A.(N.S.) 


of  coal  in  place,  with  mining  privileges,  and 
with  provisions  for  the  termination  of  the 
agre«!ment,  also  stipulates  that  the  grantee 
shall  have  the  right  of  way  through,  over, 
or  under  said  land  to  transport  coal  from 
adjoining  lands,  these  covenants  are  inde- 
pendent of  each  other,  and  the  grantee  may 
use  the  gangway  of  the  mine  as  a  means 
of  reaching  coal  on  an  adjoining  tract,  not- 
withstanding mining  operations  on  the 
granted  tract  have  ceased.  Stewart  v. 
Northwestern  Coal  k  I.  Co.  147  Pa.  612,  23 
Atl.  882. 

And  where  a  grant  of  certain  coal  with 
mining  privileges  provides  that  for  any  coal 
that  the  grantee  shall  remove  from  other 
lands  through  or  over  the  granted  premises 
he  shall  have  all  the  righto  then  possessed 
by  the  grantor,  and  where,  at  the  time,  the 
grantor  had  the  right  to  use  the  entries 
upon  the  land  granted  for  the  purpose  of 
removing  coal  &om  other  lands,  with  the 
privilege,  after  those  mines  should  be  ex- 
hausted, of  continuing  such  use  of  the  en- 
tries by  paying  a  certain  rental,  these 
provisions  authorized  the  grantee  to  trans- 
port coal  from  his  adjacent  lands  through 
the  entries  upon  the  granted  premises,  even 
after  the  coal  upon  the  latter  is  exhausted. 
The  court  remarks,  by  way  of  illustrating 
the  general  rule,  that  a  man  who  rents  a 
farm  adjoining  his  own  may,  during  the 
lease,  haul  the  produce  of  his  own  land 
across  the  leased  land  without  any  license 
from  his  landlord.  Wads  worth  Coal  Co.  v. 
Silver  Creek  Min.  k  R.  Co.  40  Ohio  St. 
559. 

Such  a  grantee  having  agreed  to  sink  a 
shaft  for  the  purpose  of  mining  the  coal 
contained  in  the  land,  and  to  pay  a  cer- 
tain royalty,  with  no  allusion  in  the  con- 
tract to  mining  elsewhere,  may  not,  after 
sinking  such  a  shaft,  abandon  the  coal  in 
the  granted  premises,  and  use  the  shaft  ex- 
clusively for  working  a  mine  on  adjoining 
premises.  Leavers  v.  Cleary,  75  111.  349,  2 
Mor.  Min.  Rep.  618. 

And  under  a  mining  lease  providing  sim- 
ply for  a  certain  royalty  to  the  lessor,  the 
lessee  may  not  operate  the  leased  premises 
simply  enough  to  avoid  a  forfeiture,  and 
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burg  Goal  &  Mining  Company  had  its  coal 
fihaft,  through  which  it  is  taking  coal 
underlying  appellant's  land,  and  also  Four- 
nie*s  coal  under  the  land  lying  south  of 
appellant's.  In  order  to  get  the  coal  from 
the  Fournie  land  lying  south  of  appellant's 
to  the  shaft,  it  is  taken  through  a  space 
from  which  the  coal  has  been  removed  in 
the  strip  conveyed  by  Gundlach  to  Fournie. 
All  these  facts  are  set  out  in  the  bill, 
and  it  is  alleged  that  at  the  time  and  prior 
to  the  conveyance  of  the  coal  by  Ammel 
to  Gundlach,  with  license  to  remove  the 
same,  it  was  understood  and  agreed  in  writ- 
ing between  the  parties  that  nothing  was  in- 
cluded in  the  conveyance  except  the  coal 
in  place,  with  license  to  remove  it,  and 
that,  when  it  was  removed,  the  space  for- 
merly occupied  by  the  coal,  and  the  rooms, 
entries,  and  tunnels  left  by  its  removal, 
should  revert  to  the  grantor  and  his  as- 
signs. The  bill  further  alleges  that  prior 
to  and  at  the  time  of  the  conveyance  of 
the  premises  to  appellant,  the  Pittsburg 
Coal  &  Mining  Company  was  operating 
a  shaft  for  hauling  coal  from  the  bottom 
to  the  surface  of  the  land  owned  by  Pros- 
per Fournie,  lying  west  and  south  of  appel- 
lant's land,  and  that  said  Fournie  pur- 
chased the  acre  of  coal  under  appellant's 
land  from  Gundlach  with  the  design  and 
intention  of  using  the  space  made  by  re- 
moving coal  therefrom  for  the  purpose  of 
taking  coal  from  under  the  land  of  Four- 
nie which  lies  south  of  appellant's  land  to 
the  surface  through  the  shaft  of  the  Pitts- 
burg Coal  &  Mining  Company,  located  on 
the  land  of  Fournie  immediately  west  of 
appellant's  land.    The  bill  charges*  an  un- 


lawful combination  and  confederation  be- 
tween Fournie  and  the  Pittsburg  Coal  k 
Mining  Company,  and  in  pursuance  of 
which  an  illegal  contract  was  made  and 
entered  into  between  them,  by  which 
Fournie  has  received  a  large  sum  of  money 
from  the  Pittsburg  Coal  &  Mining  Com- 
pany for  the  right  of  using  the  space,  tun- 
nel, or  entry  under  the  said  acre  for  con- 
veying coal  under  appellant's  land  from 
Fournie's  land  lying  south  of  his  to  the 
shaft;  that,  in  pursuance  of  the  said  agree- 
ment, the  Pittsburg  Coal  &  Mining  Com- 
pany is  in  now  using,  and  will  continue  to 
use,  said  space  in  said  acre  for  said  pur- 
pose, to  the  prejudice  of  appellant,  unless 
enjoined  therefrom.  The  bill  charged  that 
the  appellqp  were  unlawfully  using  the 
premises  of  appellant,  and  that  Fournie 
was  deriving  large  profits  therefrom,  and, 
if  permitted  to  continue  such  use,  appel- 
lant will  be  forever  deprived  of  his  own 
just  rents,  gains,  and  profits,  and  be  irrep- 
arably damaged.  There  is  no  averment  in 
the  bill  that  Fournie  has  removed  all  the 
coal  bought  by  him  from  Gundlach,  but  the 
charge  is  that  he  and  the  other  appellee 
are  using  a  space  cut  through  said  coal 
to  transport  coal  from  Fournie's  lands 
south  of  appellant's  to  the  shaft  of  the 
mine.  The  prayer  is  for  an  injunction,  and 
that  said  Fournie  be  required  to  account 
to  appellant  for  what  he  has  received  from 
the  Pittsburg  Coal  &  Mining  Company  for 
the  use  of  the  space,  entries,  and  rooms 
under  said  acre.  A  demurrer  to  the  bill 
was  sustained,  and,  appellant  electing  to 
stand  by  his  bill,  a  decree  was  entered  dis- 
missing the  same  for  want  of  equity,  and  an 


use  the  land,  shafts,  and  entries  chiefly  to 
mine  and  ship  coal  from  adjoining  land. 
Peters  v.  Phillips,  63  Iowa,  650,  19  N.  W. 
662. 

Since  in  the  case  of  Crown  manors  the 
copyholders  have  an  estate  in  the  soil 
throughout,  except  the  trees  and  minerals, 
which  remain  the  property  of  the  Crown, 
and  since,  if  the  Crown  removes  the  min- 
erals, the  copyholder  becomes  entitled  to 
the  possession  of  the  space  where  the  min- 
erals were,  and  is  entitled  to  use  it  as  he 
wishes,  it  follows  that  under  a  lease  from 
the  Crown  of  the  coal  mines  in  such  a 
manor,  even  though  provision  is  made  there- 
in for  the  conveyance  of  coal  from  adjoin- 
ing land  through  the  pits  or  passages  in 
the  lands  of  the  manor,  such  user  is  a  tres- 
pass against  the  copyholder,  and  the  lessee 
may  not  use  for  such  purposes  either  under- 
groimd  passages  or  surface  railways.  Eard- 
ley  V.  Granville,  L.  R.  3  Ch.  Div.  826,  45 
L.  J.  Ch,  N.  S.  669,  34  L.  T.  N.  S.  609,  24 
Week.  Rep.  528,  17  Eng.  Rul.  Cas.  458. 

But  it  has  been  held  that  under  a  grant 
from  the  lords  of  a  manor  of  the  coal  mines 
therein,  the  grantee  has  a  right  to  make 
40  L.R,A.(N,S.) 


a  tramway  through  the  subsoil  of  the  copy- 
hold of  the  manor,  and  to  carry  along  this 
tramway  coal  dug  beyond  the  limits  of  the 
manor,  in  order  to  bring  it  to  the  surface 
within  the  manor.  Bowser  v.  Maclean,  2 
De  G.  F.  &  J.  416,  30  L.  J.  Ch.  N.  S.  273.  6 
Jur.  N.  8.  1220,  3  L.  T.  N.  S.  456,  9  Week. 
Rep.  112,  17  Eng.  Rul.  Cas.  453. 

Under  an  act  of  Parliament  reserving  to 
the  bishop  of  a  see,  as  lord  of  the  manor, 
all  mines  under  certain  commons,  with  min- 
ing privileges  and  right  of  way  in  and  over 
the  same,  also  the  right  of  working  mines 
belonging  to  the  see  wheresoever  they  may 
be,  and  the  right  to  carry  away  the  coal 
from  those  mines,  or  out  of  any  other  lands 
or  grounds  whatsoever,  he  may  carry  over 
the  land  coal  gotten  from  those  commons, 
and  also  coal  from  any  other  mines  of  the 
see,  although  not  mined  through  shafts 
sunk  within  the  particular  commons.  But 
he  may  not  carry  over  those  lands  coal 
gotten  from  mines  not  belonging  to  the  see. 
Midgley  v.  Richardson,  14  Mees.  k  W.  695, 
16  L.  J.  Exch.  N.  S.  257. 

H.  C.  Sb. 
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appeal  has  been  prosecuted  direct  to  this 
court. 

Appellant  contends  that  the  deed  from 
Ammel  to  Gundlach  for  the  coal  was  a 
conveyance  of  the  coal  with  the  right  to 
remove  it,  and,  when  the  coal  was  removed, 
all  rights  of  Gundlach  ceased,  and  the 
space  from  which  the  coal  was  removed 
became  and  was  the  property  of  the  grant- 
or and  his  assigns.  We  think  the  suffi- 
ciency of  this  bill  must  be  determined  from 
a  consideration  of  the  legal  effect  of  a  con- 
veyance of  coal  under  the  surface  of  land, 
without  any  reference  to  the  allegations 
that  at  and  prior  to  the  time  of  the  con- 
veyance from  Ammel  to  Gundlach  it  was 
understood  and  agreed  in  writing  between 
them  that  nothing  passed  by  the  grant  ex- 
cept the  coal  and  the  right  to  remove  it, 
and  that,  when  removed,  the  rooms,  entries, 
and  tunnels  should  revert  to  the  grantor 
and  his  assigns.  If  there  was  such  a  writ- 
ing, it  is  not  set  out  ip  the  bill  nor  made 
an  exhibit  to  it,  nor  is  it  alleged  that  it 
was  contemporaneous  with  the  execution 
of  the  deed,  but  the  allegation  is  that  the 
writing  existed  prior  to  and  at  the  time 
the  deed  was  made.  Neither  is  there  any 
allegation  that  such  a  writing  was  re- 
corded, or  that  Fournie  had  notice  of  its 
existence  when  he  bought  the  acre  of  coal 
from  Gundlach. 

We  regard  the  principle  announced  in 
Consolidated  Coal  Co.  v.  Schmiseeur,  135 
111.  371,  25  N.  £.  795,  as  in  point.  In  that 
case  Mrs.  Schmisseur  sold  and  conveyed  to 
the  Schuremans  the  coal  underlying  159 
and  a  fraction  acres  owned  by  her,  and, 
for  the  purpose  of  enabling  the  grantees 
to  sink  shafts  and  mine  and  remove  the 
coal,  she  leased  to  them  and  their  legal 
representatives  for  the  term  of  thirty-five 
years,  "unless  the  said  coal  shall  be  sooner 
exhausted,  in  which  event  said  lease  and 
the  right  to  mine  said  coal  shall  cease 
and  expire,"  certain  portions  of  the  land 
described,  containing  in  all  seven  acres. 
The  grantees  sunk  a  shaft,  opened  a  mine, 
and  mined  coal  for  some  years,  and  then 
sold  out  to  the  Consolidated  Coal  Company. 
That  company  acquired  from  other  parties 
the  coal  under  100  acres  of  land  adjoining 
the  land  of  Mrs.  Schmisseur,  and  proceeded 
to  mine  and  remove  the  coal  from  that 
land  through  entries  and  openings  made 
in  the  land  of  Mrs.  Schmisseur  by  remov- 
ing coal  therefrom,  and  hoisting  the  coal 
so  removed  from  other  lands  through  the 
shaft  on  the  land  leased  from  Mrs.  Schmis- 
seur, who  thereupon  filed  a  bill  to  enjoin 
transporting  coal  from  other  land  across 
or  over  her  land  which  was  not  mined 
from  her  land.  The  position  of  Mrs. 
Schmisseur  was  gta*>fi4  ^7  ^^^  court  in  the 
4Q  fc,fUA.(N.S.) 


following  language:  "It  is  insisted,  and 
with  much  force,  that  a  court  of  equity 
should  interfere,  by  way  of  injunction,  to 
prevent  appellant  from  using  its  entries 
and  the  pit  and  shaft  upon  the  leased 
premises  for  the  purpose  of  removing,  and 
delivering  coal  mined  upon  its  adjacent 
lands,  for  the  reason,  as  is  alleged,  that 
it  is  in  violation  of  the  contract  and  a 
breach  of  its  conditions."  The  court  said 
Mrs.  Schmisseur,  if  she  had  seen  proper 
to  do  so,  might  have  restricted  the  use  of 
her  land  by  express  stipulation,  and  re- 
quired the  lessees  to  agree  not  to  use  it 
for  any  purpose  she  deemed  detrimental 
to  her  interests;  but,  not  having  done  so, 
a  court  of  equity  would  not  interfere  to  pre- 
vent the  use  that  was  being  made  of  her 
land  by  the  Consolidated  Coal  Company 
until  the  expiration  of  the  term  of  the 
lease,  or  until  all  the  coal  had  been  mined 
from  underneath  her  land. 

The  same  question  involved  in  this  case 
was  before  the  supreme  court  of  Ohio  in 
Moore  v.  Indian  Camp  Coal  Co.  75  Ohio, 
493,  80  N.  E.  6.  It  was  there  said:  "The 
empty  space  is  therefore  not  merely  prop- 
erty which  may  be  used  as  an  incident  to 
the  removal  of  the  mineral  included  in  the 
grant,  but,  as  suggested  by  the  author  cited 
above  [MacSwinney  on  Mines],  he  may  use 
the  space  created  by  removal  of  mineral 
within  the  grant  as  a  way  for  the  carriage 
of  minerals  from  his  adjoining  lands,  or, 
if  he  prefers  to  do  so,  he  may  cut  a  pas- 
sage through  the  minerals  and  use  it  for 
the  carriage  of  minerals  from  his  other 
lands.  MacSwinney  on  Mines,  67,  68.  In 
creating  a  separate  mining  right,  grantor 
may,  of  course,  protect  himself  by  restric- 
tions; but,  in  the  absence  of  such  restric* 
tions,  we  think  that  the  rulings  in  [citing 
numerous  cases,  including  Consolidated 
Coal  Co.  V.  Schmisseur]  are  sound  law 
and  should  be  followed." 

.The  same  question  was  before  the  su- 
preme court  of  Pennsylvania  in  Lillibridge 
V.  Lackawanna  Coal  Co.  143  Pa.  293,  13 
L.R.A.  627,  24  Am.  St.  Rep.  544,  22  Atl. 
1035,  17  Mor.  Min.  Rep.  412.  In  that  case 
a  bill  was  filed  to  enjoin  defendant  from 
removing  coal  belonging  to  it  on  a  tract 
of  land  adjoining  the  plaintiffs'  through  a 
tunnel  made  by  the  defendant  through  coal 
underlying  plaintiffs'  land,  which  had  been 
purchased  from  plaintiffs  and  conveyed  by 
them  to  defendant.  The  contention  of  the 
plaintiffs  was  stated  by  the  court  in  this 
language:  "The  argument  is  that  it  was 
not  within  the  intention  of  the  parties  that 
such  a  right  should  be  granted  or  exer- 
cised, and  that,  whether  it  was  or  not,  the 
plaintiffs  have  such  a  property  in  the  cham- 
ber or  space  left  by  the  mining  operations 
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that  it  cannot  be  used  without  their  per- 
mission." The  opinion  is  an  elaborate  one, 
reviewing .  many  authorities,  and  denies 
plaintiffs'  right  to  the  writ.  Among  other 
things  it  was  said:  'If,  then,  the  coal  in 
place  is  a  pure  corporeal  hereditament,  the 
title,  in  fee  simple,  to  which  passes  to  a 
purdbaser  by  apt  conveyance,  there  would 
be  no  more  propriety  in  claiming  a  title  in 
the  grantor  to  the  space  *it  occupies  than 
there  would  be  in  claiming  a  similar  right 
in  a  vendor  of  the  surface  to  the  space  de- 
veloped by  the  vendee  in  digging  the  cellar 
and  foundations  of  a  house.  We  are  alto- 
gether unwilling  to  adopt  any  such  view  of 
the  rights  of  the  parties  in  either  of  such 
cases.  .  .  .  According  to  the  averments 
of  the  bill,  the  tunnel  or  way  is  cut  through 
a  vein  of  coal  200  feet  below  the  surface, 
and  is  12  feet  high,  and  extends  in  the  vein 
all  the  way  from  the  one  side  to  the  other 
of  the  tract.  In  this  way  or  chamber  the 
plaintiffs,  as  owners  of  the  surface,  have  no 
right  or  title.  They  have  no  access  to  it; 
they  cannot  use  it;  they  are  in  no  manner 
obstructed  or  injured  by  it." 

We  think  it  must  be  conceded  the  forego- 
ing decisions  are  in  point,  and  we  have  been 
referred  to  no  cases  so  nearly  analogous,  or 
where  the  precise  question  has  been  in- 
volved, holding  a  contrary  view. 

We. are  therefore  of  opinion  the  decree  of 
the  Circuit  Court  was  in  accordance  with 
the  law,  and  the  decree  is  affirmed. 
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ERNEST  E.   PARKER,  Appt., 
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(—  Miss.   — ,'  64   So.   262.) 

Master  —  simple  tool  —  inspection  — 
cant  hook.  , 

1.  A  cant  hook  designed  to  handle  logs, 
which  is  formed  of  a  long  handle  with  an 


iron  cuff  near  one  end,  to  which  is  fastened 
a  hook  which  grapples  and  turns  the  log 
when  the  handle  is  used  as  a  lever,  is  not 
a  simple  tool  within  the  rule  which  relieves 
the  master  from  the  duty  of  inspecting 
such  tools,  although  they  are  intended  for 
the  use  of  his  servant. 

Same  —  contributory  negligence. 

2.  An  employee  is  guilty  of  contributory 
negligence  in  attempting  to  use  a  cant  hook 
containing  a  defect  of  which  he  knows,  or 
by  the  exercise  of  ordinary  care  ought  to 
have  known. 

Evidence  —   negligence  of   servant  * 
handling  tools. 

3.  Upon  the  question  whether  or  not  an 
employee  injured  by  the  use  of  a  defective 
cant  hook  ought  to  have  known  of  its  defec- 
tive condition,  evidence  should  be  consid- 
ered as  to  the  use  he  had  made  of  it  and 
his  familiarity  with  such  tools. 

Trial  ^  Jury  ^  negligence  of  servant. 

4.  Whether  or  not  an  employee  injured 
by  the  use  of  a  defective  cant  hook  knew 
or  should  have  known  of  its  defective  con- 
dition is,  under  all  the  evidence  in  the  case, 
a  question  for  the  jury. 

(February  13,  1911.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Covington  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  while  in  the  employment 
of  defendant.     Reversed. 

Plaintiff  was  required  to  place  timbers  on 
rollers  to  be  carried  to  a  saw  for  cutting. 
For  this  purpose  tools  known  as  "cant 
hooks"  were  used.  The  cant  hook  was  a 
large  handle  made  of  wood  to  which  a  hook 
was  fastened  by  an  iron  cuff  a  few  inches 
from  the  bottom. .  The  hook  was  fastened 
into  the  cuff  by  a  bolt  so  as  to  give  it  play. 
The  tool  in  question  was  defective  by  rea- 
son of  the  screw  which  fastened  the  cuff 
on  the  handle  having  come  out,  causing  the 
cuff  to  slip,  so  that  when  plaintiff  attempt- 
ed to  use  it  he  was  thrown,  and  his  leg  in- 
jured so  that  amputation  was  necessary. 

Mr.  R.  N.  Miller  for  appellant. 


Note.  ^  Inability  of  tnaater  for  injury 
from  defect  in  simple  tool. 

The  earlier  cases  upon  this  subject  are 
collected  and  discussed  in  notes  to  Vander- 
pool  V.  Partridge,  13  L.R.A.(N.S.)  668,  and 
Sheridan  v.  Gorman  Mfg.  Co.  13  L.R.A. 
(N.S.)  687,  and  this  note  is  supplementary 
thereto. 

As  is  shown  in  the  earlier  notes,  the  cases 
generally  hold  that  the  duty  of  the  master 
is  somewhat  modified  in  respect  to  furnish- 
ing and  keeping  in  repair  simple  tools  used 
by  employees  in  the  course  of  their  employ- 
ment. 

The  basis  of  the  simple^  tool  rule  is  well 
stated  in  Williams  v.  Garbutt  Lunxl^er  Qo, 
40  L,R.A,(N.S.) 


132  Ga.  221,  64  S.  E.  66,  where  the  court 
said:  "The  general  rule  requires  a  master 
to  use  ordinary  diligence  to  furnish  the 
servant  with  appliances  reasonably  suited 
to  the  use  for  which  they  are  intended,  and 
to  use  like  diligence  in  inspecting  and  keep- 
ing them  in  proper  condition  for  use.  To 
this  general  rule  some  courts  of  other  states 
have  declared  that  there  exists  what  has 
been  denominated  an  exception  as  to  'sim- 
ple tools.'  The  basis  on  which  tuis  has  been 
placed  by  some  of  the  courts  is  that  where 
a  tool  or  instrumentality  is  so  entirely  sim- 
ple in  its  nature  and  character  that  its  con- 
dition can  be  seen  at  a  glance,  or  that  one 
who  uses  it  has  as  good  an  opportunity  as 
the  master  for  knowing  its  condition,  the 
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Messrs.  Flowers,  Fletcher  St  "Whit- 
field,  for  appellee: 

There  is  no  duty  resting  on  an  employer 
to  inspect  during  their  use  common  tools 
and  appliances  which  everyone  is  conversant 
with. 

Miller  v.  Erie  R.  Co.  21  App.  Div.  45,  47 
N.  Y.  Supp.  285;  Marsh  v.  Chickering,  101 
N.  Y.  396,  6  N.  E.  66;  Wachsmuth  v.  Shaw 
Electric  Crane  Co.  118  Mich.  276,  76  N.  W. 
497;  Lynn  v.  Glucose  Sugar  Ref.  Co.  128 
Iowa,  501,  104  N.  W.  677. 

Any  testimony  which  might  be  offered 
to  show  knowledge  on  the  part  of  the  mas- 
ter would  of  necessity  prove  it  more  con- 
clusively on  the  part  of  the  servant. 

Houston  k  T.  C.  R.  Co.  v.  Scott,  —  Tex. 
Civ.  App.  — ,  62  S.  W.  1077;  Burlington  k 


C.  R.  Co.  ▼.  Liehe,  17  Colo.  280,  29  Pac. 
175;  Illinois  C.  R.  Co.  v.  Price,  72  Miss. 
862,  18  So.  416;  Holt  v.  Chicago,  M.  k  St. 
P.  R.  Co.  94  Wis.  696,  69  N.  W.  352;  Louis- 
ville, E.  k  St.  L.  Conspl.  R.  Co.  v.  Allen,  47 
ni.  App.  465;  1  Laba'tt,  Mast.  &  S.  §  405. 

Plaintiff  is  chargeable  with  all  the  in- 
formation which  he  should  have  possessed 
by  the  exercise  of  reasonable  care  and  cau- 
tion. 

Jones  k  A.  Co.  v.  George,  227  111.  64,  81 
N.  E.  4,  10  Ann.  Cas.  285;  Christiansen  v. 
William  Graver  Tank  Works,  223  111.  142, 
79  N.  E.  97,  7  Ann.  Cas.  69;  1  Labatt,  Mast. 
&  S.  §  388;  Holt  v.  Chicago,  M.  k  St.  P. 
R.  Co.  94  Wis.  696,  69  N.  W.  352;  Stork  v. 
Charles  Stolper  Cooperage  Co.  127  Wis. 
318,  106  N.  W.  841,  7  Ann.  Cas.  339;  01- 


servant  cannot  recover  on  .the  ground  that 
the  master  did  not  inspect  it.  In  some  of 
the  decisions  there  is  a  broad  announcement 
that  the  master  is  under  no  duty  to  inspect 
such  simple  tools.  It  will  be  found,  how- 
ever, that  in  most  of  the  cases  where  this 
rule  or  exception  was  applied,  the  con- 
troversy was  between  the  master  and  the 
servant  to  whom  he  furnished  the  tool,  and 
where  the  defect  and  danger  were  so  appar- 
ent that  the  servant  was  guilty  of  negligence 
in  using  the  tool,  or  where  he  knew  of  its 
coi\dition,  or  had  equal  opportunity  with 
the  master  for  knowing  it.  The  apparent 
hardship  of  holding  the  master  to  a  high 
degree  of  diligence  relatively  to  his  servant 
in  regard  to  inspecting  very  simple  things, 
the  condition  of  which  must  be  patent  to 
the  person  using  them,  appears  also  to  have 
had  weight  in  some  instances." 

So,  in  American  Car  k  Foundry  Co.  v. 
Nachand,  47  Ind.  App.  204,  93  N.  E.  1083, 
the  court  said:  "There  is  no  duty  resting 
upon  the  master  to  inspect  such  tools  while 
they  are  in  the  possession  and  use  of  the 
servant,  and  his  failure  to  make  such  in- 
spection for  the  purpose  of  discovering  de- 
fects caused  by  use  is  not  negligence.  .  .  . 
The  reason  for  the  rule  }u8t  stated  is  that, 
where  the  tool  is  simple  in  construction,  so 
that  defects  therein  can  be  discovered  with- 
out special  skill  or  knowledge  and  without 
intricate  inspection,  the  servant  is  as  well 
qualified  as  anyone  else  to  detect  defects 
and  to  judge  of  the  probable  danger  of  us- 
ini?  such  tool  while  defective;  and,  the  tool 
being  in  the  possession  of  the  servant,  his 
opportunity  for  inspection  is  better  tlian 
that  of  the  master.'' 

"The  cases  have  established  a  limitation 
on  the  duty  of  the  master  to  inspect  tools 
and  implements  used  by  his  servants,  and 
to  menu  or  rep^air  the  same  with  reasonable 
care.  A  distinction  is  drawn  between  com- 
mon and  ordinary  tools  used  by  ordinary 
workmen,  who,  by  the  nature  of  their  em- 
ployment, may  fairly  be  considered  compe- 
tent to  ascertain  and  remedy  their  defects 
resulting  from  use  and  wear,  and  tools  of 
special  construction  which,  for  their  main- 
tenance in  safe  and  proper  condition,  re- 
40  L.R.A.(N.S.) 


quire  the  attention  of  men  skilled  in  the 
inspection  and  repair  of  similar  appliances. 
To  fasten  on  the  master  the  duty  of  inspec- 
tion with  respect  to  such  common  and  ordi- 
nary tools  would  place  an  undue  and  fre- 
quently insupportaole  burden  on  his  should- 
ers, unreasonable  to  require  and  forbidden 
by  the  exigencies  of  business."  O'Hara  v. 
Brown  Hoisting  Mach.  Co.  96  C.  C.  A.  350, 
171  Fed.  394. 

And  in  Flaig  v.  Andrews  Steel  Co.  141 
Ky.  391,  132  S.  W.  1016,  the  court  said: 
"Where  the  mode  of  operating  it  (an  imple- 
ment) is  so  simple  that  a  person  of  ordinary 
intelligence  or  care  can  at  once  perceive 
the  safe  and  proper  mode  of  operating  it, 
there  is  no  dutv  resting  upon  the  master 
to  instruct  him.'' 

The  simple  tool  rule  has  been  applied  in 
the  following  cases  to  the  implement  noted: 
Duncan  v.  (fernert  Bros.  Lumber  Co.  27  Ky. 
L.  Rep.  1039,  87  S.  W.  762  (ladder); 
Blundell  v.  Wm.  A.  Miller  Elevator  Mfg.  Co. 
189  Mo.  652,  88  S.  W.  103  (ladder) ;  Smith 
V.  Green  Fuel  Economizer  Co.  123  App.  Div. 
672,  108  N.  Y.  Supp.  46  (ladder) ;  Kelly  v. 
National  Starch  Co.  142  App.  Div.  286,  126 
N.  Y.  Supp.  979  (ladder) ;  MatHis  v.  Kansas 
City  Stock  Yards  Co.  185  Mo.  435,  84  S.  W. 
66  (plank  used  to  stand  on) ;  Isaacson  v. 
Wisconsin  Teleph.  Co.  138  Wis.  63,  119  N. 
W.  804  (rope  used  as  part  of .  platform ) ; 
Goure  v.  Storey,  17  Idaho,  352,  105  Pac. 
794  (ropes  and  pulley,  and  wheelbarrow); 
Cunningham  v.  Peirce,  .112  App.  Div.  65,  98 
N.  Y,  Supp.  60  (wheelbarrow)  ;  Sterling 
Coal  k  Coke  Co.  v.  Fork,  post  (shovel)  ; 
Post  V.  Chicago,  B.  k  Q.  R.  Co.  121  Mo. 
App.  562,  97  S.  W.  233  (scythe);  Flaij?  v. 
Andrews  Steel  Co.  supra  (iron  rod  used  to 
handle  steel  rods)  ;  Smith  v.  Long  Island 
R.  Co.  129  App.  Div.  427,  114  N.  Y.  Supp. 
228  (iron  poker  used  to  raise  manholG 
cover)  ;  Longpre  v.  Big  Blackfoot  Mill.  Co. 
38  Mont.  99,  99  Pac.  131  (cant  hook)  ; 
Parkeb  v.  W.  C.  Wood  Lumber  Co.  (cant 
hook) ;  Consolidated  Barb  Wire  Co.  v. 
Maxwell,  116  111.  App.  296  (spoon-shaped 
tool  for  cutting  groove  in  revolving  wheel )  ; 
Blankenship  v.  A.  M.  Hughes  Paint  &  Glass 
Co.  164  Mo.  App.  483,  135  S.  W.  970  (high- 
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son  V.  Doherty  Lumber  Co.  102  Wis.  264, 
78  N.  W.  672. 

Messrs.  Mcintosh  Brothers  also  for  ap- 
pellee. 

Whitfield,  C,  filed  the  following  opin- 
ion: 

It  is  earnestly  insisted  by  the  appellee, 
which  obtained  a  peremptory  instruction  in 
the  court  below  after  the  evidence  for  the 
plaintiff  was  in,  that  the  cant  hook  in  ques' 
tion  is  a  tool  of  so  simple  and  common  and 
ordinary  use  as  that  the  servant  had  equal 
opportunity  of  ascertaining  any  defect  in 
it  with  the  master,  and  that  consequently, 
with  respect  to  such  simple  tool,  of  such 
ordinary  and  common  use,  the  rule  requir- 
ing the  master  to  inspect  tools  furnished 
the  servant  does  not  apply.  For  a  full 
discussion  of  this  doctrine,  see  Labatt  on 
Master  and  Servant,  vol.  1,  §§  405,  406, 
407.  From  that  discussion,  it  will  be  seen 
that  this  doctrine  is  said  to  be  well  settled 
in  some  jurisdictions;  but  it  is  also  express- 
ly laid  down  that  it  has  no  application  in 


the  case  of  such  simple  tool,  except  where 
the  defect  in  the  tool  is  obvious  or  patent. 

We  call  special  attention  to  two  extracts 
from  that  discussion,  found  at  the  close  of 
§  407.  It  is  there  said:  "As  a  matter  of 
ultimate  analysis,  it  will  be  found  that  the 
logical  basis  of  the  doctrine  which  thus 
places  the  master  and  the  servant  upon  dif- 
ferent footings  in  regard  to  imputed  knowl- 
edge of  risks  is  to  be  found  in  the  fact  that 
it  i.s  the  special  and  appropriate  function 
of  the  former  to  furnish  and  supervise  the 
instrumentalities  of  his  business,  and  the 
special  and  appropriate  function  of  the  serv- 
ant to  use  those  instrumentalities.  The 
duty  of  making  a  reasonably  careful  exami- 
nation of  the  instrumentalities  is  a  natural 
and  necessary  incident  of  the  former  func- 
tion, but  not  of  the  latter."  "In  the  opin- 
ion of  the  present  writer,  the  practice  of 
comparing  the  master's  and  the  servant^s 
means  of  knowledge  has  been  productive  of 
much  confusion  of  thought,  which  is  apt 
to  operate  to  the  servant's  disadvantage,  by 
imposing  upon  him  too  high  a  standard  of 
care.    It  would  have  been  far  preferable  to 


ly  tempered  coopering  tool) ;  American  Car 
&  Foundry  Co.  v,  Nachand,  supra  (punch) ; 
O'Hara  v.  Brown  Hoisting  Mach.  Co.  96  C. 
C.  A.  350,  171  Fed.  394  (sledge);  Golden 
V.  Ellis,  104  Me.  177,  71  Atl.  6^9  (ham- 
mer) ;  Rahm  v.  Chicago,  R.  I.  &  P.  R.  Co. 
129  Mo.  App.  679,  108  S.  W.  570  (hammer) ; 
Mercer  v.  Atlantic  Coast  Line  R.  Co.  154 
N.  C.  399,  70  S.  E.  742,  Ann.  Cas.  1912a, 
1002  (hammer) ;  Dunn  v.  Southern  R.  Co. 
151- N.  C.  313,  66  S.  E.  134  (hammer) ;  Leh- 
man V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  140 
Wis.  497,  122  N.  W.  1059  (pick  or  hammer 
used  by  locomotive  fireman  for  breaking 
coal) ;  Vandalia  R.  Co.  v.  Adams,  43  Ind. 
App.  664,  88  N.  E.  353  (crowbar) ;  McMillan 
V.  Minetto  Shade  Cloth  Co.  134  App.  Div, 
28,  117  N.  Y.  SUpp.  1081  (board  used  for 
smoothing  rollers  in  factory) ;  Cole  v. 
Spokane  Gas  &  Fuel  Co.  66  Wash.  393,  119 
Pac.  831  (pan  used  for  carrying  coke); 
Beckman  v.  Anheuser-Busch  Brewing  Asso. 
98  Mo.  App.  655,  72  S.  W.  710  (skid)  ; 
Bookman  v.  Masterson,  83  App.  Div.  4,  81 
N.  Y.  Supp.  962  (a  push  stick  used  to  move 
cars  off  a  side  track  by  placing  it  between 
the  car  and  an  engine  on  the  main  track) ; 
Masich  v.  American  Smelting  &  Ref.  Co.  44 
Mont.  36,  118  Pac.  764  (a  pine  stick  3  feet 
long,  1  inch  wide,  and  ^  inch  thick,  used  in 
an  ore  crushing  machine). 

In  Ft.  Worth  &  D.  C.  R.  Co.  v.  McCrum- 
men,  —  Tex.  Civ.  App.  — ,  133  S.  W.  899, 
the  court  said  that  they  knew  of  no  case 
or  legal  principle  that  makes  it  the  duty  of 
the  master  to  inspect  ordinary  cord  wood 
for  splinters,  knots,  or  other  protuberances, 
or  to  smooth  the  same  in  any  way  for  the 
ordinary  use  to  which  such  wood  is  to  be 
put. 

In  House  rl  Southern  R.  Co.  152  N.  C. 
397,  67  S.  E.  981,  it  was  held  that  a  rail- 
40  L.R.A.(N.S.) 


way  company  was  not  liable  for  injuries  to 
an  employee  engaged  in  washing  the 
windows  of  a  car,  caused  by  her  hand  slip- 
ping and  going  through  the  window,  not- 
withstanding that  the  "pull"  provided  by 
the  defendant  for  use  in  raising  the  window 
had  become  worn  smooth  and  for  that  reason 
caused  the  plaintiff's  hand  to  slip. 

In  House  v.  Southern  R.  Co.  supra,  it  was 
held  that  the  rule  requiring  the  master  to 
supply  his  employees  with  implements  and 
appliances  reasonably  safe  and  suitable  for 
the  work  in  which  they  were  engaged  more 
usually  obtains  in  the  case  of  machinery 
more  or  less  complicated,  and  more  especial- 
ly when  driven  by  mechanical  power,  and 
does  not  as  a  i^le  apply  to  the  use  of 
ordinary  everyday  tools  nor  to  ordinary 
everyday  conditions  requiring  no  special 
care,  preparation,  or  provision,  where  the 
defects  are  readily  observable,  and  where 
there  was  no  good  reason  to  suppose  that 
the  injury  complained  of  would  result. 

In  Post  V.  Chicago,  B.  &  ().  R.  Co.  121 
Mo.  App.  562,  97  S.  W.  233,  the  court  said: 
"A  scythe  is  a  simple  tool  used  by  mankind 
from  remote  ages  to  the  present  for  the  cut- 
ting of  grass,  grain,  and  weeds,  and  it  would 
be  absurd  to  treat  as  an  issue  of  fact  the 
propriety  of  its  use  for  such  purposes  on 
any  kind  of  ground  where  the  mower  could 
stend." 

In  Goure  v.  Storey,  17  Idaho,  352,  105 
Pac.  794,  the  court  said:  "It  is  clear  from 
the  allegations  that  all  of  those  appliances 
and  the  wheelbarrow  were  of  simple  con- 
struction and  easily  understood  by  mere 
casual  observation  by  the  most  inexperi- 
enced workman,  and  that  if  the  using  of 
that  kind  of  appliances  was  negligence  per 
86  on  the  part  of  defendants,  as  plaintiff 
claims  it  was,  then  for  the  plaintiff  to  con- 
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refrain  from  importing  into  the  discussions 
in  this  class  of  cases  an  element  which  is 
wholly  unnecessary,  inasmuch  as  the  ulti- 
mate question  in  every  instance  must  he, 
simply,  whether  a  person  who  had  the  same 
natural  and  acquired  capacities  for  obser- 
vation, and  had  been  placed  in  the  same 
position  as  the  servant,  would  have  discov- 
ered the  danger  by  the  exercise  of  ordinary 
care.  The  extent  of  the  obligatory  knowl- 
edge of  the  master  under  the  given  circum- 
stances seems  to  be  a  wholly  irrelevant  con- 
sideration." 

Again,  it  is  said  in  Magee  t.  North  Pa- 
cific Coast  R.  Co.  78  Cal.  430,  12  Am.  St. 
Rep.  69,  21  Pac  114,  that  the  true  rule 
has  been  stated  by  Shearman  &  Redfield  on 
Negligence,  4th  ed.  §  217,  as  follows:  "It 
has  been  often  said  that  the  master  is  not 
liable  for  defects  in  such  things,  to  a  serv- 
ant whose  means  of  knowledge  thereof  were 
equal  to  those  of  the  master.  But  this  is  an 
erroneous  statement.  The  master  has  no 
right  to  assume  that  the  servant  will  use 
Bucn  means  of  knowledge,  because  it  is  not 
part  of  the  duty  of  the  servant  to  inquire 


into  the  sufficiency  of  these  things.  The 
servant  has  a  right  to  rely  upon  the  mas- 
ter's inquiry,  because  it  is  the  master's  duty 
so  to  inquire;  and  the  servant  may  justly 
assume  that  all  these  things  are  fit  and 
suitable  for  the  use  which  he  is  directed 
to  make  of  them.  The  true  definition  is 
that,  when  circumstances  make  it  the  duty 
of  the  servant  to  inquire,  it  is  contribu- 
tory negligence  on  his  part  not  to  inquire." 
It  is  true  Labatt  criticizes  this  to  some 
extent,  but  ip  our  opinion  it  states  the  rule 
logically  and  correctly.  Even  in  the  case 
of  a  simple  tool,  the  question  comes  to  this : 
Did  the  servant  know  of  the  defect  in  the 
tool,  or  ought  he  to  have  known  of  it  by  the 
use  of  ordinary  care?  The  doctrine  so 
called  does  not  seem  to  us  to  be  any  new 
doctrine,  properly  considered,  but  merely  a 
new  application  of  the  very  old  doctrine  of 
contributory  negligence.  In  the  twentieth 
volume  of  the  second  edition  of  the  Ameri- 
can k  English  Encyclopedia  of  Law,  at 
pages  82,  83,  and  84,  instances  are  cited 
from  a  large  number  of  cases,  of  tools  not 
deemed  simple  within  the  meaning  of  this 


tinue  work  with  those  appliances  for  a 
month,  during  which  time  the  complaint 
shows  he  was  at  work  with  them,  was  con- 
tributory negligence  on  his  part,  and,  un- 
der well -recognized  rules  of  law,  prevents 
a  recovery,  as  he  assumed  the  risk." 

In  Longpre  v.  Big  Blackfoot  Mill  Co.  88 
Mont.  99,  99  Pac.  131,  where  the  injury  was 
caused  by  a  defective  cant  hook,  the  court 
said:  "This  duty  arises  only  when  the  ap- 
pliance is  of  such  a  character  that  a  man 
of  ordinary  prudence  would,  under  the  same 
circumstances,  make  the  inspection  as  a 
precaution  against  injury  to  his  servant. 
The  master  is  not  required  to  inspect  simple 
appliances,  such  as  hammers,  saws,  spades, 
,  hoes,  lanterns,  push  sticks,  and  the  like,  the 
character  and  use  of  which  are  understood 
by  all  alike."  But  in  its  discussion  of  the 
general  rule,  the  court  did  not  discuss  the 
particular  characteristics  of  a  cant  hook, 
which  have  been  considered  sufficient  by 
other  courts  to  take  this  tool  out  of  the 
category  of  simple  tools. 

In  Vandal ia  R.  Co.  v.  Adams,  43  Ind.  App. 
664,  88  N.  E.  353,  the  court  said:  "The  fact 
that  as  a  rule  the  master  has  a  better  op- 
portunity to  inspect  the  machinery  or  tools, 
and  must  use  a  higher  degree  of  care,  than 
his  servant,  does  not  release  the  servant 
from  exercising  care,  and  this  is  specially 
true  of  so  simple  a  tool  as  a  crowbar  placed 
in  the  hands  of  the 'servant,  and  which  can 
be  as  readily,  if  not  more  readily,  inspect- 
ed by  him  than  by  the  master." 

In  a  few  cases  decided  since  the  prepara- 
tion of  the  earlier  note,  the  court  refused  to 
apply  this  rule,  upon  the  ground  that  the 
tool  in  question  did  not  fall  within  the 
category  of  so-called  "simple  tools,"  or  be- 
cause the '  use  to  which  it  was  put  made 
the  rule  inapplicable.  ^ 

40  L.R.A.(N.S.)  ^ 


Thus,  in  Harris  v.  Kansas  Citv  Southern 
R.  Co.  146  .Mo.  App.  624,  124  *S.  W.  576, 
it  was  held  that  the  simple  tool  rule  did  not 
apply  to  a  claw  bar  where  it  was  not  used 
in  the  ordinary  way,  but  was  driven  under 
the  spike  to  be  drawn  by  means  of  a  maul. 

And  in  Mulligan  v.  Colorado  Fuel  &  Iron 
Co.  20  Colo.  App.  198,  77  Pac.  977,  it  was 
held  that  the  court  could  not  say  as  a  mat- 
ter of  law  that  tongs  used  for  handling  red- 
hot  ingots  of  steel  weighting  about  3,000 
pounds  were  appliances  of  such  simple  char- 
acter that  the  servant  would  be  chargeable 
with  notice  of  their  condition. 

A  belt  loses  its  character  of  a  simple  ap- 
pliance when  it  is  used  as  an  emery  wheel. 
Horstman  v.  Staver  Carriage  Co.  153  111. 
App.  130. 

So,  too,  in  Houston  &  T.  C.  R.  Co.  ▼. 
Patrick,  60  Tex.  Civ.  App.  491,  109  S.  W. 
1097,  it  was  held  that  it  could  not  be  said 
as  a  matter  of  law,  and  without  reference 
to  the  use  to  be  made  of  it,  that  because  a 
rubber  hose  is  a  common  and  simple  appli- 
ance the  master,  when  furnishing  it  to  his 
servant  for  use,  does  not  owe  him  the  duty 
to  use  ordinaiy  care  to  see  that  it  is  rea- 
sonably suitable  and  safe  foif  the  servant's 
use  in  the  particular  service  to  be  performed 
by  him.  The  court  went  on  to  say  that 
while  the  master  might  not  be  remiss  in 
his  duties  if  he  furnished  an  old  rotten  hose 
to  the  servant  for  the  purpose  of  sprinkling 
a  flower  bed  in  the  daytime,  the  court  could 
not  so  say  where  the  work  to  be  performed 
by  the  servant  was  filling  a  tank  on  top  of 
a  passenger  car  in  the  nighttime. 

And  in  Williams  v.  Garbutt  Lumber  Co. 
132  6a.  221,  64  S.  E.  65,  the  simple  tool  rule 
was  held  not  applicable  to  a  cant  hook  used 
to  turn  or  move  logs,  especially  where  the 
servant   was    a   minor,    and    he   was    not 
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rule.  In  that  list  of  cases  are  included 
"chains,  hame  straps,  hammers,  hooks, 
kettles,  ladders,  mauls,  poles,  ropes,"  etc. 
Surely  all  these  tools  just  mentioned  are 
much  less  simple  in  their  structure  than 
the  cant  hook  such  as  it  is  shown  to  be  by 
the  testimony  in  this  case.  After  the  most 
careful  consideration,  we  are  of  the  opinion 
that  the  cant  hook  in  this  case  cannot  be 
classed  properly  as  one  of  these  simple  toola 
within  the  meaning  of  this  doctrine. 

This  leaves  open  for  consideration  the  sin- 
gle inquiry:  Was  the  plaintiff  guilty  of 
contributory  negligence,  barring  recovery  in 
this  case?  We  have  examined  the  testi- 
mony again  and  again  on  this  point.  It  is 
true  that  in  his  direct  examination  Parker 
stated  that  to  the  best  of  his  knowledge  the 
cant  hook  by  which  he  was  injured  was 
the  same  hook  he  had  used  the  day  before 
the  injury;  and  he  also  said  that  he  had 
worked  with  that  hook  some  two  or  three 
months,  and  that  he  had  worked  for  the 
mill  something  over  a  year,  and  at  another 
jMiwmill  in  Montgomery  county  for  two 
years,  and  that  he  had  had  considerable 
experience  with  cant  hooks.  But  on  cross- 
examination  he  said  twice  that  he  saw  noth- 
ing w.rong  with  the  hook  the*  day  before, 
and  that  it  was  apparently  a  good  hook, 
and  finally  he  said  he  couldn't  swear  that 
he  .saw  this  identical  hook  a  day  or  two 
before,  and  at  last  he  said,  when  asked  if 


it  was  the  same  hook  as  far  as  he  knew, 
he  said,  "Not  that  I  know  of."  On  the  par- 
ticular point,  then,  as  to  whether  the  hook 
with  which  he  was  injured  was  the  same 
hook  he  had  used  the  day  before,  it  cannot 
fairly  be  said  that  he  admitted  that  it  was 
the  same  hook,  at  least  his  testimony  on 
this  point  is  in  great  confusion. 

As  to  the  point  that  the  defect^  which 
defect  consisted  of  the  fact  that  there  was 
no  nail  or  bolt  in  the  hole  in  the  top  of 
the  cant  hook  fastening  the  cuff  rigidly  to 
the  cant  hook,  he  said  as  to  the  point  that 
the  defect  was  patent  and  obvious,  and 
could  be  seen  at  a  glance  by  anyone,  when 
pressed,  "Why  I  don't  know,  I  couldnt  say 
just  by  a  mere  glance;"  that  is,  he  could 
not  say  that  he  could  see  the  defect  at  a 
mere  glance.  He  did  say  that  he  supposed 
a  man  picking  it  up  and  looking  for  the 
hole  could  see  it,  but  he  did  not  suppose 
that  a  man  just  picking  it  up  would.  What 
he  did  was  just  simply  to  pick  it  up  and 
use  it.  So  far,  therefore,  as  the  testimony 
of  the  plaintiff  himself  is  concerned,  it  ean- 
not  be  said  to  be  clearly  established,  either 
that  the  cant  hook  with  which  he  was  in- 
jured was  the  same  one  he  had  used  the  day 
before,  or  that  the  defect  in  it  was  so  open 
and  obvious  that  he  could  have  seen  the  de- 
fect by  a  mere  glance.  It  is  true  that  Con- 
ner, another  of  plaintiff's  witnesses,  did  say 
that  the  cant  hook  was  in  such  condition 


charged  with  the  duty  of  inspecting  the 
hook. 

In  Tibbs  v.  Deemer  Mfg.  Co.  104  C.  C.  A. 
488,  182  Fed.  48,  the  master  was  held  liable 
for  furnishing  defective  tongs  for  handling 
logs,  without  any  discussion  of  the  simple 
tool  rule. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Lanni- 
gan,  60  Kan.  109,  42  Pac.  343,  a  brakeman 
was  allowed  to  recover  for  injuries  caused 
by  his  lantern  smoking  so  that  it  gave  a 
very  dim  light.  No  mention  is  made  of 
the  simple  tool  rule. 

In  Higley  v.  Winnipeg,  20  Manitoba  L. 
Rep.  22,  it  was  held  tnat  a  ladder  used  as 
a  ladder  ordinarily  is  iis^d  was  part  of  "the 
ways,  works,  and  machinery,"  under  the  em- 
ployers' liability  act,  and  consequently  the 
master  was  liable  for  defects  therein.  The 
simple  tool  rule  was  not  mentioned. 

A  different  rule  has  been  applied  in  one 
case,  where  a  servant  was  injured  by  what 
was  admittedly  a  simple  tool,  but  which 
was  being  used  by  another  servant,  so  that 
the  injured  servant  was  not  in  a  position 
to  know  the  condition  of  the  tooL 

'luus,  in  Baltimore  &  0.  S.  W.  R.  Co.  t. 
Walker,  41  Ind.  App.  688,  84  N.  E.  730, 
where  the  plaintiff  was  injured  by  a  chip 
flying  off  of  a  defective  chisel  being  used 
by  another  servant,  the  court  said:*  ''Where 
an  employee,  free  from  contributory  negli- 
gence, is  injured  because  of  the  defective 
condition  of  an  implement  placed  in  the 
40  L.R.A.(NJ3.) 


hands  of  another  employee  by  the  master, 
and  used  near  the  injured  servant,  however 
simple  it  may  be  in  its  construction,  that 
simplicity  will  not  of  itself  deprive  tiie  in- 
jured servant  of  a  remedy,  nor  relieve  the 
master  from  liability.  A  different  rule 
might  prevail  if  the  instrument  were  used 
by  the  party  injured." 

In  Texas  the  courts  do  not  appear  to  bo, 
inclined  to  apply  the  simple  tool  rule,  at 
least  not  to  the  extent  to  which  it  is  ap- 
plied in  other  states. 

Thus,  in  Southwestern  Portland  Cement 
Co.  V.  McBrayer,  —  Tex.  Civ.  App.  — ,  140 
S.  W.  388,  it  was  held  that  in  the  ease  of 
a  ladder  used  by  a  carpenter,  the  trial  court 
should  have  left  to  tne  jury  the  question 
whether  the  master  owed  the  carpenter  the 
duty  of  inspecting  the  ladder. 

^d  in  Buchanan  v.  Blanch ard,  —  Tex. 
Civ.  App.  — ,  127  S.  W.  1163,  the  court,  in 
dealing  with  a  steel  cutter  used  to  cut  off 
the  heads  of  rivets,  said:  "No  duty  of  in- 
spection of  the  tools  furnished  by  the  master 
rests  upon  the  servant;  and  he  assumes  no 
risk  of  their  defective  condition,  unless  he 
knows  of  the  defects,  or  the  defects  are  so 
obvious  as  to  charge  him  with  knowledge  of 
them  and  of  the  danger  incident  to  their 
use.  This  rule  is  not  limited  in  its  applica- 
tion to  complex  instrumentalities,  but  ap- 
plies to  simple  tools  in  ordinary  use  under 
many  and  varying  circumstances." 

W.  M.  G. 
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that  it  could  be  discovered  by  a  mere 
glance  at  it;  but  this  testimony,  like  the 
testimony  of  the  plaintiff,  was  for  the  jury. 
If,  in  this  case,  the  defect  in  the  cant 
hook  was  so  obvious  that  the  plaintiff  did 
know  of  the  defect,  or  by  the  use  of  ordi- 
nary care  ought  to  have  known  of  it,  then 
he  is  precluded  from  recovery  by  his  own 
contributory  negligence.  In  determining 
whether  he  did  know,  or  by  the  use  of  or- 
dinary care  ought  to  have  known,  of  the 
defect,  it  is  proper  to  look  not  only  to  his 
testimony  directly  on  that  point,  but  to  all 
the  evidence  showing  the  extent  of  the  use 
he  had  made  of  this  cant  hook,  and  the 
extent  of  his  familiarity  with  cant  hooks 
just  like  this  one.  But  whether  the  evi- 
dence, all  looked  to  and  properly  weighed, 
shows  that  he  did  not  know,  or  by  the  use 
of  ordinary  care  ought  to  have  known,  of 
the  defect,  is,  we  feel  constrained  to  hold, 
under  our  decisions,  a  questioA  of  fact  for 
the  jury.  Therefore  we  are  of  the  opinion 
that,  on  the  testimony  in  this  record,  the 
case  should  have  gone  to  the  jury. 

Per  Curiam: 

The  above  opinion  is  adopted  as  the  opin- 
ion of  the  court,  and,  for  the  reasons  there- 
in indicated,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  triaL 


KENTUCKY  COURT  OP  APPEAIiS. 

STIRLING  CX)AL  &  COKE  COMPANY, 

Appt., 

V. 

ROBERT  FORK. 

(141  Ky.  40,  131  8.  W.  1030.) 

Master  —  unsafe  tool  —  shovel  —  lia- 
bility. 

A  master  is  not  liable  for  injury  to  a 
servant  through  the  use  of  an  ordinary 
shovel  furnished  by  him,  the  round  wooden 
piece  at  the  top  of  the  handle  of  which  is 
cracked  so  that  it  revolves  on  the  iron  rod 
which  supports  it,  and  pinches  his  hand, 
cuasing  a  wound  which  is  followed  by  blood 
poisoning. 

(December  2,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hopkins  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 


to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Belcher  &  Sparks,  for  appel- 
lant: 

The  plaintiff  was  using  a  common  im- 
plement with  which  he  was  perfectly  fa- 
miliar, and  engaged  in  common  labor,  and 
therefore  a  promise  to  repair  upon  the 
part  of  the  master  did  not  prevent  the 
servant  from  assuming  the  risk  in  working 
therewith. 

26  Cyc.  1309,  1213;  Kentucky  &  I.  Bridge 
R.  Co.  V.  Melvin,  31  Ky.  L.  Rep.  969,  104 
S.  W.  334. 

Mr.  Letcher  B.  Fox  for  appellee. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee,  Fork,  a  man  of  mature 
years  and  ordinary  intelligence,  was  em- 
ployed by  appellant  company  to  shovel 
coal  slack  into  a  car,  and  was  told  to  get 
a  shovel  that  had  been  used  by  others  who 
had  done  the  same  kind  of  work.  When 
appellee,  picked  up  the  shovel,  he  discovered 
that  the  round  wooden  piece  on  the  top  of 
the  handle  was  cracked  in  one  or  two  places, 
so  that  the  wood  revolved  on  the  iron  rod 
that  was  run  through  it  for  the  purpose  of 
strengthening  the  handle.  He  then  said  to 
I  the  foreman  that  he  did  not  want  to  use 
that  shovel,  and  thereupon  the  foreman  told 
him  to  go  ahead  and  work  with  it;  that 
others  had  been  using  it,  and  he  could  do 
so;  and  that  he  would  get  him  another 
one.  This  was  all  that  was  said  about  the 
shovel.  Soon  after  this,  and  on  the  same 
day,  appellee's  thumb  was  pinched  by  the 
crack  in  the  handle,  causing  a  slight  bruised 
place,  but  he  continued  to  work  during  the 
day.  On  the  next  day,  his  hand  became  in- 
flamed and  blood  poisoning  set  up,  with 
the  result  that  appellee  lost  considerable 
time  and  suffered  no  little.  To  recover 
damages  for  the  injury  sustained,  as  he  al- 
leged, by  the  defect  in  the  shovel,  he  brought 
this  action,  and  on  a  trial  was  awarded 
damages  in  the  sum  of  $275. 

A  good  part  of  the  record  is  taken  up 
with  the  question  of  whether  or  not  the 
blood  poisoning  resulted  from  the  bruise 
on  his  thmnb  or  a  cut  on  the  hand  that  he 
received  in  another  way.  But,  in  view  of 
the  conclusion  we  have  reached,  it  is  not 


Note. —  As  to  the  liability  of  the  mas- 
ter for  injury  bv  defect  in  common  tools, 
see  note  to  Parker  v.  W.  C.  Wood  Lum- 
ber Co.  ante,  832,  and  the  earlier  notes  cited 
therein. 

As  to  the  servant's  assumption  of  risk 
for  defect  in  simple  tool  which  master  has 
promised  to  repair  or  replace,  see  note  to 
40  L.R.A(N.S.) 


Brouseau  v.   Kellogg   Switchboard   k  Sup- 
ply  Co.  27  L.R.A.(N.S.)   1062. 

As  to  the  liability  of  master  for  breach 
of  promise  to  remedy  conditions  or  fur- 
nish other  appliances,  where  they  are  al- 
ready reasonably  safe,  see  note  to  Coin  v. 
John  H.  Talge  Lounge  Co.  25  L.RjV.(N.S.)^ 
1179. 


838 


KENTUCKY  COURT  OF  APPEALS. 


D£C., 


necessary  to  discuss  the  cause  of  the  blood 
poisoning.  The  rule  has  been  frequently 
announced  by  this  court  that  it  is  the  duty 
of  the  master  to  exercise  ordinary  care  to 
furnish  the  servant  reasonably  safe  tools 
and  appliances  with  which  to  work,  and 
that  if  he  fails  to  do  this,  and  the  servant 
is  injured  by  reason  of  the  defective  tools 
or  appliances,  he  may  maintain  an  action 
in  damages  to  compensate  him  for  the  in- 
juries sustained.  Pullman  Co.  v.  Geller, 
128  Ky.  72,  129  Am.  St.  Rep.  295,  107  S. 
W.  271;  Rogers  v.  South  Covington  &  C. 
Street  R.  Co.  33  Ky.  L.  Rep.  1067,  112  S. 
W.  630;  Louisville  Hotel  Co.  v.  Kaltenbrun, 
26  Ky.  L.  Rep.  208,  669,  80  S.  W.  1163, 
82  S.  W.  378;  American  Tobacco  Co.  v. 
Adams,  137  Ky.  414,  126  S.  W.  1067.  To 
this  rule  there  are  qualifications  and  excep- 
tions, growing  out  of  assurances  of  safety 
made  by  the  master,  promises  to  repair,  and 
risks  assumed  by  the  servant ;  but  we  will 
not  go  into  these  branches  of  the  law.  We 
think  we  may  properly  put  this  case  upon 
the  ground  that  the  tool  furnished  to  ap- 
pellee, as  well  as  the  use  to  which  he  put 
it,  was  so  simple,  and  the  place  it  was  be- 
ing used  so  free  from  danger,  that  he 
should  not  be  allowed  to  recover  for  the 
injury  sustained,  assuming  that  it  was 
caused  by  the  defect  in  the  handle. 

It'  must  be  recognized  by  everyone  that 
the  rule  of  safe  tools  and  appliances  should 
not  be  extended  to  every  tool  and  every 
appliance  that  is  used  by  laborers  and  serv- 
ants in  the  ordinary  everyday  affairs  of 
life.  There  are  few  persons  engaged  in  em- 
ployments of  any  kind  who  do  not  at  some 
time  or  in  some  way  use  implements  or 
tools  (using  these  words  in  their  broadest 
sense)  in  the  performance  of  their  duties 
or  services.  Some  of  these  tools  and  im- 
plements are  of  the  simplest  character, 
and  are  used  in  the  simplest  way,  and  in 
the  performance  of  labor  or  service  that  is 
free  from  danger.  There  is  nothing  com- 
plicated about  many  of  them,  and  their 
nature  is  such  that  any  person  of  ordinary 
intelligence  can  at  once  use  them  without 
instructions  or  assistance.  It  often  hap- 
pens that  they  get  out  of  repair  or  become 
defective  by  use;  but  the  defects  are  pat- 
ent to  any  person  who  handles  them,  and 
generally  can  be  easily  and  quickly  repaired 
by  the  servant  who  is  using  them.  Imple- 
ments and  tools  like  these  are  used  in  the 
house,  on  the  farm,  and  in  fact  everywhere. 
They  embrace  the  utensils  in  the  kitchen, 
many  articles  used  in  the  ordinary  house- 
hold duties,  as  well  as  hoes,  rakes,  spades, 
and  other  like  implements  in  common  and 
daily  use  on  every  farm;  and  it  would  be 
going  far  beyond  the  reason  of  the  safe- 
.appliance  doctrine  to  extend  it  to  a  coffee 
40  L.R.A.(N.S.) 


pot  with  a  loose  handle,  in  the  ordinary 
household  kitchen,  or  to  a  house  broom 
with  a  splintered  handle,  or  a  kitchen  hatch- 
et that  was  dull,  or  a  garden  hoe  that  was 
broken,  or  a  farm  spade  that  was  out  of 
repair,  or  other  implements  quite  as  sim- 
ple in  their  n^ike  and  use.  If  the  servants 
in  every  possible  field  of  labor  should  be 
protected  by  this  rule,  and  have  the  right 
to  seek  damages  in  the  courts  for  the  most 
trifling  injury  suffered  in  the  ordinary  and 
usual  use  of  these  simple  things,  the  mas- 
ter in  every  state  of  case  that  can  be 
imagined  would  be  held  accountable  for  ac- 
cident or  injury,  and  thus  a  useful  and 
valuable  rule  would  be  converted  into  a 
constant  source  of  vexation  and  apprehen- 
sion. The  further  effect  would  be  to  en- 
courage servants  to  be  entirely  indifferent 
to  their  own  safety,  and  furnish  them  an 
ever-present  incentive  to  litigation;  and  so 
we  think  the  line  where  nonliability  be- 
gins in  a  case  like  this  ought  to  be,  in 
the  very  reason  of  the  thing,  fixed  at  some 
place,  for  to  carry  the  doctrine  of  liability 
everywhere,  and  enlarge  it  to  embrace 
everything,  would  verge  on  the  ridiculous. 

It  must,  however,  be  admitted  that  it 
is  difficult  to  draw  the  line  at  a  place  that 
will  be  fair  and  just  to  the  servant  and 
at  the  same  time  remove  the  application 
of  the  rule  from  the  field  of  absurdity 
to  which  it  might  be  extended.  Every  case 
that  comes  up  involving  defective  appli- 
ances presents  different  facts,  and  with 
these  varying  states  of  facts  the  courts 
must  deal  in  an  effort  to  be  sensible  as 
well  as  just  to  both  parties.  In  tHe  solo- 
tion  of  this  question  it  would  be  hazardous, 
as  well  as  impracticable,  to  attempt  to 
set  down  any  hard  and  fast  standard  by 
which  to  determine  when  the  master  is 
liable  and  when  he  is  not.  In  view  of  this 
condition,  we  will  not  undertake  to  say 
what  states  of  facts  the  rule  of  liability 
should  embrace,  and  what  states  of  facts 
it  should  not.  We  are  content  to  say  that 
under  the  facts  presented  by  this  record 
we  feel  sure  of  the  correctness  of  our  posi- 
tion. It  would  be  difficult  to  And  a  simpler 
tool  than  a  shovel,  or  one  that  is  in  no 
more  common  use.  There  is  scarcely  a 
child  of  five  who  does  not  know  what  a 
shovel  is,  nor  is  there  a  schoolboy  who 
could  not  use  one  with  safety.  Appellee 
knew  the  handle  of  the  shovel  was  cracked, 
nnd,  knowing  this,  he  could  not  well  avoid 
the  knowledge  that  possibly  or  probably 
his  finger  might  get  pinched.  The  place 
at  which  he  worked  was  entirely  free  from 
danger,  and  he  could  easily  have  removed 
the  prospect  of  injury  by  putting  something 
around  the  handle  to  make  it  safe. 

We  have  not  considered  the  argument  of 
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counsel  in  referenoe  to  the  promise  to  re- 
pair or  furnish  a  better  shovel,  because  the 
doctrine  that  protects  the  servant  when  he 
works  under  an  assurance  that  the  thing 
is  safe,  or  will  be  repaired,  has  no  applica- 
tion to  the  facts  of  this  case.  American 
Tobacco  Co.  v.  Adams,  137  Ky.  414,  125 
S.  W.  1067. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  dismiss  the  petition. 


NEBRASKA  SUPRSME  COUIIT. 

FRANK  H.  KAYLOR,  Appi., 

V. 

S.  B.  KELSEY  et  al. 

(—  Neb.  — ,  136  N.  W.  64.) 

MortetLgOT  ^  void  foreclosure  ^  right 
of  purchaser. 

1.  One  who  takes  possession  of  real  es- 
tate imder  mesne  conveyances  from  a  pur- 
chaser at  a  void  foreclosure  sale  of  a  valid 
mortgage  is  entitled  to  all  of  the  rights  of 
a  mortgagee  in  possession. 

Headnotes  by  Babnes,  J. 


Same  —  reimbursement  ^  necessity. 

2.  Where  a  valid  mortgage  has  been  fore- 
closed, even  though  the  foreclosure  proceed- 
ings were  void,  neither  the  mortga!gor  nor 
a  person  claiming  under  him  will  be  per- 
mitted to  assail  the  title  acquired  through 
the  foreclosure  proceeding,  without  oiTering 
to  pay  the  amoimt  of  the  decree  and  inter- 
est. 

(May  13,  1912.) 

APPEAL  by  plaintiff  from  a  Judgment 
of  the  District  Court  for  Dundy  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  recover  possession  of  real  estate  and 
rents  and  profits  for  its  alleged  wrongful 
detention.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ralph  D.  Brown  and  Glen  N. 
Venrick    for    appellant. 

Mr.  O.  B.  Eldred,  for  appellees: 

The  statute  of  limitations  is  a  defense 
which  must  be  pleaded  and  proven,  or  it 
will  be  considered  waived. 

MeCormick  Harvesting  Mach.  Co.  v. 
Cummins,  69  Neb.  330,  80  N.  W.  1049; 
Hobson  V.  Cummins,  67  Neb.  611,  78  N.  W. 
296;  Scroggin  v.  National  Lumber  Co.  41 
Neb.  196,  69  N.  W.  648. 


Note,  ^  Bight    of    one    in    poaaes8ion 
clainiing  under  void  foreoloaure  sale, 

I.  General  rule — ^purchaser  as  mortgagee 

in  possession,  839. 
n.  Meanmg  of  term  and  character  of  mort- 
gagee in  possession,  841. 
IIL  Rights  of  purchaser  as  mortgagee  in 
possession. 

a.  In  eeneral,  842. 

b.  Right  to  enforce  payment  of  pur* 

chase  price  or  mortgage,  842. 

c.  Right   to    retain    possession   until 

payment. 

1.  In  general,  843. 

2.  As  against  ejectment  action, 

843. 

d.  As  against  partition  action,  846. 

e.  Proceeding  to  quiet  title.  846. 

f.  Right    to    payment    for    improve- 

ments, 846. 

g.  Miscellaneous  rights,  846. 

rV.  Rights  of  purchaser  as  affected  by  stat- 
ute of  limitations. 

a.  In  general,  846. 

b.  When  action  accrues. 

1.  In  general,  846. 

2.  As  affected  by  nature  of  title 

or    disability    of    claimant, 
847. 
e.  What  statute  applicable,   847. 
v.  Rights    of    purchaser    as    affected    by 
laches  of  mortgagor,  848. 

/.  Qeneral    rute^^purchaaer    as    tnort* 
gagee  in  possession. 

Although  considerably  modified  in  some 
jurisdictions,  especially  where  a  third  per- 
40  L.R.A.(N.S.) 


son  is  the  purchaser,  it  is  the  general  rule 
that  a  purchaser  at  a  sale  in  pursuance  of 
an  invalid  mortgage  foreclosure  proceeding, 
whether  he  is  the  mortgagee  or  a  third  per- 
son, and  whether  the  mortage  constitutes  a 
mere  lien  on  the  land  or  carries  the  legal 
title  thereto,  upon  taking  possession  is  en- 
titled to  all  the  rights  and  is  subject  to  all 
the  duties  of  a  mortgagee  in  possession. 

U.  S. — ^Brobst  v.  Brock  (Doe  ex  dem. 
Brobst  V.  Roe)  10  Wall.  634,  19  L.  ed.  1002; 
Bryan  v.  Kales,  162  U.  S.  411,  40  L.  ed. 
1020,  16  Sup.  Ct.  Rep.  802;  Bryan  v. 
Brasius,  162  U.  S.  416,  40  L.  ed.  1022,  16 
Sup.  Ct.  Rep.  803;  Bryan  v.  Pinney,  162 
U.  S.  419,  40  L.  ed.  1023,  16  Sup.  Ct  Rep. 
804. 

Fed.— Haggart  ▼.  Wilczinski,  74  C.  C.  A. 
176,  143  Fed.  22; 

Ark. — Stall  ings  t.  Thomas,  66  Ark.  326, 
18  S.  W.  184; 

Ariz. — Bryan  v.  Brasius,  3  Ariz.  433,  31 
Pac.  619,  affirmed  in  162  U.  S.  416,  40  L.  ed. 
1022,  16  Sup.  Ct.  Rep.  803;  Bryan  v.  Pinney, 
3  Ariz.  412,  31  Pac.  648,  affirmed  in  162  U. 
S.  419,  40  L.  ed.  1023,  16  Sup.  Ct.  Rep.  804; 

Ga.— Dutcher  v.  Hobby,  86  Ga.  198,  10 
L.R.A.  472,  22  Am.  St.  Rep.  444,  12  S.  £. 
366; 

111.— Bruschke  v.  Wright,  166  111.  183,  67 
Am.  St.  Rep.  126,  46  N.  E.  813;  Harper  v. 
Ely,  70  111.  681; 

Md. — Johnson  v.  Robertson,  34  Md.  165; 

Mich.— Gilbert  v.  Cooley,  Walk.  Ch. 
(Mich.)  494;  Hoffman  v.  Harrington,  33 
Mich.  392; 

Minn. — Backus  v.  Burke,  63  Minn.  272, 
66  N.  W.  469;  Johnson  v.  Sandhoff,  30 
Minn.  197,  14  N.  W.  889; 
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The  fact  that  the  statute  of  limitations 
maj  have  run  against  a  mortgage  does  not 
necessarily  deprive  the  mortgagee  of  his 
security. 

Neill  V.  Burke,  81  Neb.  125,  116  N.  W. 
321. 

Possession  of  mortgaged  property  ac- 
quired under  a  void  foreclqsure  of  a  valid 
mortgage  constitutes  the  person  thus  ac- 
quiring possession  a  mortgagee  in  posses- 
sion, and  an  action  cannot  be  maintained 
by  the  mortgagor  to  recover  possession  of 
the  property  from  such  person,  without 
paying  or  tendering  the  amount  due  upon 
the  mortgage  indebtedness. 


Hall  V.  Cooper,  47  Neb.  113,  66  N.  W. 
33;  Merriam  v.  Goodlett,  36  Neb.  384,  54 
N.  W.  686;  StuU  y.  Masilonka,  74  Neb. 
309,  104  N.  W.  188,  108  N.  W.  166;  Cur- 
rier V.  Teske,  82  Neb.  315,  117  N.  W.  712. 

Ejectment  against  a  mortgagee  in  pos- 
session cannot  be  maintained,  the  mortgage 
debt  remaining  unpaid,  whether  or  not  the 
right  of  foreclosure  is  barred  by  the  stat- 
ute of  limitations. 

Pinkham  v.  Pinkham,  60  Neb.  600,  83  N. 
W.  837;  Kelso  v.  Norton,  65  Kan.  778,  93 
Am.  St.  Rep.  308,  70  Pac.  896;  Cooke  y. 
Cooper,  18  Or.  142,  7  L.R.A.  273,  17  Am. 
St.  Rep.  709,  22  Pac.  945;  Nash  y.  North- 


N.  Y. — Lockwood  v.  McBride,  21  Jones  & 
S.  268;  Townshend  v.  Thomson,  139  N.  Y. 
152,  34  N.  E.  891;  Miner  v.  Beekman,  50 
N.  Y.  337 ;  Winslow  v.  Clark,  47  N.  Y.  261 ; 

But  see  New  ^ork  cases  infra. 

N.  D.— Boschker  v.  VanBeek,  19  N.  D. 
104,  122  N.  W.  338; 

Or. — Cooke  v.  Cooper,  18  Or.  142,  7  L.R.A. 
273,  17  Am.  St.  Rep.  709,  22  Pac.  945; 

Tenn.— Green  v.  Stevenson,  —  Tenn.  — , 
64  S.  W.  1011; 

Wash. — Gravelle  v.  Canadian  &  A.  Mortg. 
A  T.  Co.  42  .Wash.  457,  86  Pac.  36;  Sloane 
V.  Lucas,  37  Wash.  348,  79  Pac.  949. 

The  New  York  cases  on  this  question  are 
not  easily  reconciled.  Thus  in  Watson  v. 
Spence,  20  Wend.  260,  the  doctrine  is  assert- 
ed that  a  purchaser  of  land  at  a  sale  in 
pursuance  of  a  void  foreclosure  decree  can- 
not claim  either  as  a  mortgagee  or  as  an 
assignee  of  the  mortgagee,  he  cannot  defend 
an  action  of  ejectment  by  showing  an  out- 
standing title  m  the  mortgagee,  and  the 
owner  of  the  equity  of  redemption  is  en- 
titled to  treat  such  purchaser  as  a  stranger 
to  the  title.  This  case  is  cited  upon  this 
point  and  followed  in  Shriver  v.  Shriver, 
86  N.  Y.  575,  holding  that  since  such  a 
purchaser  is  neither  the  mortgagee  nor  the 
assignee  of  the  mortgagee  in  possession,  and 
cannot  in  that  character  defend  an  eject- 
ment action  by  the  mortgagor  or  those 
claiming  under  him,  the  possession  of  such 
a  purchaser  is  hostile  to  the  owner  of  the 
legal  title,  and  the  statute  of  limitations 
runs  in  his  favor  from  the  commencement  of 
such  possession. 

On  the  other  hand,  in  Townshend  v.  Thom- 
son, 139  N.  Y.  152,  34  N.  E.  891,  the  general 
doctrine  is  asserted  that  a  purchaser  at  a 
mortgage  foreclosure  sale  defective  and  void 
as  against  the  owner  of  the  equity  of  re- 
demption becomes  assignee  of  the  mortgage, 
and  if  he  lawfully  enters  into  possession  of 
the  real  estate  purchased  he  becomes  a 
mortgagee  in  possession  (citing  Robinson  v. 
Ryan,  25  N.  Y.  320;  Winslow  v.  Clark,  47 
N.  Y.  261;  and  Miner  v.  Beekman,  50  N. 
Y.  337).  In  this  case,  however,  the  pur- 
cliaser  at  the  mortgage  foreclosure  sale  was 
the  mortgagee. 

The  doctrine  is  again  referred  to  in  Bar- 
son  V.  Mulligan,  191  N.  Y.  306,  16  L.R.A. 
(N.S.)  151,  84  N.  E.  75^  and  although  the 
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case  is  not  in  point  as  to  the  facts,  the  court 
refers  to  Townshend  v.  Thomson,  and  the  doc- 
trine therein  asserted  is  said  to  be  the  law. 
In  the  latter  case  the  entry  of  the  mort- 
gagee and  purchaser  was  under  color  of 
right,  and  was  acquiesced  in  for  many  years 
by  the  assignee  in  bankruptcy  of  the  owner 
of  the  equity  of  redemption.  But  so  far 
as  concerns  the  question  of  consent  by  the 
mortgagor,  it  may  be  said  that  neither  in 
Watson  V.  Spence  nor  in  Shriver  y.  Shriver 
does  it  appear  that  the  possession  of  the 
purchaser  was  without  the  consent  or  acqui- 
escence of  the  owner  of  the  legal  title.  In- 
deed, in  the  latter  case  the  case,  is  distin- 
guished  from  Miner  v»  Beekman,  50  N.  Y. 
337,  on  the  point  that  in  the  Miner  Case 
the  entry  was  by  the  mortgagee,  who  was 
also  the  purchaser  at  the  sale,  and  it  is 
said  that  he  thus  became  a  mortgagee  in 
possession,  and  could  defend  against  the 
owner  of  the  equity  of  redemption  or  his 
representative,  in  any  action  except  for  an 
accounting  for  the  rents  and  profits  and  to 
redeem.  A  third  person  who  purchases- at 
such  a  sale,  however,  is  said  not  to  be 
a  mortgagee  or  an  assignee  of  a  mortgagee 
in  possession  by  virtue  of  the  purchase.  No 
point  is  made  of  the  manner  ot  obtaining 
possession,  but  the  decision  is  based  upon  an 
alleged  distinction  between  a  mortgagee  who 
enters  as  purchaser  under  an  invalid  fore- 
closure, and  a  third  person  thus  taking  pos- 
session. 

The  rule  adopted  in  Barson  v.  Mulligan 
would,  however,  seem  in  part  at  least  to 
reconcile  these  different  cases.  It  is  here 
asserted  that  "whenever  it  appears  that  the 
mortgagor  has  consented,  either  expressly 
or  impliedly  by  contract  or  conduct,  to  the 
entry  of  the  mortgagee  for  purposes  or  un- 
der circumstances  not  inconsistent  with 
their  relative  legal  rights  under  the  mort- 
gage, the  possession  of  the  mortgagee  may 
properly  be  regarded  as  lawful.  So,  on 
the  other  hand,  when  the  entry  of  the  mort- 
gagee is  effected  by  the  consent  of  the  mort- 
gagor under  relation  that  is  hostile  to  or 
inconsistent  with  the  legal  rights  of  the  par- 
ties under  the  mortgage,  then  the  mort- 
gagee's possession  must  stand  or  fall  with- 
out reference  to  his  mortgage." 

And  it  has  been  asserted  not  to  follow 
thaty   because   a  foreclosure   proceeding  is 
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west  Land  Co.  15  N.  D.  566,  108  N.  W. 
792;  Spect  v.  Spect,  88  Cal.  437,  13  L.RA. 
137,  22  Am.  St.  Rep.  314,  26  Pac.  203; 
Burns  v.  Hiatt,  149  Cal.  617,  117  Am.  St. 
Rep.  157,  87  Pac.  196;  Henry  ▼.  Confidence 
Gold  &  S.  Min.  Co.  1  Nev.  619. 

Mr.  C.  H.  Boyle  also  for  appellees. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

Action  in  ejectment  to  recover  the  pos- 
session of  the  S.  i  of  the  S.  ^  of  section 
17,  township  2,  range  36,  west  of  the  6  P. 
M.  in  Dundy  county,  Nebraska.  The  pe- 
tition  contained   two   counts,   one   for   the 


possession  of  the  premises,  and  the  other 
for  the  rents  and  profits  thereof  from  the 
year  1906  to  the  commencement  of  the  ac- 
tion. The  answer,  in  addition  to  a  gen- 
eral denial,  contained  allegations  sufiicient 
to  constitute  the  equitable  defense  available 
to  a  mortgagee  in  possession.  The  reply 
was  a  general  denial.  The  cause  was  tried 
to  the  court  without  a  jury.  The  trial  re- 
sulted in  a  general  finding  and  a  judgment 
thereon  for  the  defendant,  and  the  plain- 
tiff has  appealed. 

To  secure  a  reversal,  plaintiff  relies  upon 
the  single  assignment  that  ''the  finding  and 
judgment  of  the  trial  court  is  contrary  to 


invalid,  the  purchaser  of  the  property  there- 
under who  enters  into  possession  of  the 
property  must  therefore  be  regarded  as  hav- 
ing taken  possession  in  the  capacity  of  a 
mortgagee,  irrespective  of  his  actual  inten- 
tion, and  that  his  seisin  and  possession  are 
thereafter  the  seisin  and  possession  of  the 
mortgagor  until  he  notifies  the  latter  to  the 
contrary;  but  the  character  of  the  posses- 
sion, whether  adverse  or  otherwise,  is  to 
be  determined  from  all  the  facts  and  circum- 
stances of  the  case,  and  particularly  with 
reference  to  the  dominion  exercised  over  the 
property  by  the  purchaser  and  by  his 
grantees  subsequent  to  the  sale.  If  the  acts 
done  and  performed  by  those  in  possession 
are  of  such  a  nature  as  would  naturally 
advise  the  world  that  the  occupants  claimed 
to  be  the  owners  of  the  fee,  and  such  was 
their  claim  in  fact,  then  their  possession 
is  adverse.  Stout  v.  Rigney,  46  C.  C.  A. 
459,  107  Fed.  545. 

In  Missouri  the  doctrine  was  stated  in 
an  early  case  that  a  purchaser  under  an 
invalid  foreclosure  sale,  entering  into  pos- 
session under  claim  of  title,  may  set  up 
the  foreclosed  mortgage  against  anyone  but 
the  mortgagee  or  someone  claiming  under 
a  sale  of  the  land  in  a  subsequent  proceeding 
foreclosing  the  mortgage.  Jackson  v.  Ma- 
gruder,  51  Mo.  65.  In  a  later  case,  however, 
this  doctrine  is  extended  and  held  to  apply 
to  the  mortgagee  or  purchaser  at  a  sale  of 
the  same  premises  under  a  subsequent  fore- 
closure proceeding  of  the  same  mortgage. 
Schanewerk  v.  Hoberecht,  117  Mo.  22,  38 
Am.  St.  Rep.  631,  22  S.  W.  949. 


TJ.  Meaning  of  term  and  character  of 
mortgagee  in  possession. 

The  term,  "mortgagee  in  possession," 
means  a  mortgagee  who  has  possession  of 
the  mortgaged  premises  under  such  circum- 
stances as  to  make  the  satisfaction  of  his 
lien  a  prerequisite  to  his  being  dispossessed^ 
Stouffer  V.  Harlan,  68  Kan.  135,  64  L.R.A. 
320,  104  Am.  St.  Rep.  396,  74  Pac.  610. 

A  purchaser  at  a  mortgage  foreclosure 
sale,  m  possession  of  the  mortgaged  prem- 
ises with  the  implied  consent  of  the  mort- 
gagor, is  a  mortgagee  in  possession.  Bosch- 
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ker  V.  Van  Beek,  19  N.  D.  104,  122  N.  W. 
338. 

Possession  taken  by  virtue  of  a  sale  un- 
der a  void  foreclosure  proceeding,  and  held 
by  the  purchaser  or  his  assignee  in  good 
faith,  constitutes  such  purchaser  or  assignee 
a  mortgagee  in  possession.  Sloane  v.  Lucas, 
37  Wash.  348,  79  Pac.  949;  Raggie  v.  Palm- 
taff,  155  Cal.  797,   103  Pac  312. 

Where  a  sale  under  a  mortgage  is  in- 
effectual, and  has  been  declared  void,  the 
possession  of  land  by  the  purchaser  at  such 
sale  is  that  of  a  mortgagee  in  possession. 
Haggart  v.  Wilczinski,  74  C.  C.  A.  176,  143 
Fed.  22. 

In  Rogers  v.  Benton,  39  Minn.  39,  12  Am. 
St.  Rep.  613,  38  N.  W.  765,  it  is  said  that 
the  express  or  implied  assent  of  the  mort- 
gagor that  the  mortgagee  may  take  posses- 
sion under  or  because  of  his  mortgage  is 
of  the  essence  of  the  term  "mortgagee  in 
possession." 

.  This  rule  is  extended  in  Backus  v.  Burke,. 
63  Minn.  272,  65  N.  W.  459,  holding  that 
when  there  is  a  default  in  the  mortgage^ 
and  the  mortgagee  in  apparent  good  faith 
makes  a  void  foreclosure,  and  thereafter 
takes  possession  under  color  of  the  foreclos- 
ure proceeding,  he  will  be  treated  as  a  mort- 
gagee in  possession,  although  such  posses- 
sion is  without  the  consent,  express  or  im- 
plied, of  the  mortgagor,  and  although  the 
mortgagor  is  dead  and  some  of  his  heirs  are 
minors,  incapable  of  giving  their  consent  or 
acquiescing  in  the  act  of  the  mortgagee. 

And  it  has  been  asserted  as  a  general  rule 
that  the  consent  of  the  mortgagor  is  not 
necessary  to  establish  the  relation  of  mort- 
gagee in  possession,  where  possession  is- 
taken  under  an  invalid  foreclosure  proceed- 
ing. Investment  Securities  Co.  v.  Adams, 
37  Wash.  211,  79  Pac.  625.  And  see  casea 
supra,  I.,  for  application  of  this  rule. 

In  Shriver  v.  Shriver,  86  N.  Y.  575,  how- 
ever, it  is  said  that  a  third  person  purchas- 
ing at  a  defective  mortgage  foreclosure  can- 
not claim  the  character  of  either  mortgagee 
in  possession  or  assignee  of  such  mortgagee,, 
that  the  entry  of  such  person  in  possession, 
under  the  deed  is  hostile  and  adverse  to  that 
of  the  mortgagor,  and  such  possession  may 
Tipen  into  a  title  by  adverse  possession;  bee 
New  York  cases,  supra,  I. 
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the  evidence  and  the  law  applicable  there- 
to." 

It  appears  from  the  record:  That  the 
plaintiff,  then  an  unmarried  man,  was  the 
owner  of  the  land  in  question.  That  in 
the  year  1888,  for  the  consideration  of  $500 
he  executed  a  mortgage  thereon,  and  im- 
mediately thereafter  abandoned  it;  tliat 
since  that  time  he  has  paid  no  taxes  there- 
on. That  he  failed  to  pay  either  interest 
on  the  mortgage  debt  or  the  principal  there- 
of, and  on  the  14th  day  of  March,  1893,  one 
Nancy  E.  Smith,  as  trustee,  commenced 
an  action  in  the  district  court  of  Dundy 
county  to  foreclose  the  mortgage.  That 
service  of  summons  was  made  -  by  publica- 
tion only.  That  the  plaintiff  herein,  who 
was  made  a  defendant  in  that  action,  then 


resided  in  Chase  county,  in  this  state. 
That  he  made  no  appearance,  and  such  pro- 
ceedings were'  had  that  a  decree  of  fore- 
closure was  entered  therein,  the  property 
was  thereafter  sold  under  the  decree  to 
Nancy  E.  Smith,  and  upon  confirmation  of 
the  sale  a  sheriff's  deed  was  executed  to  her 
therefor.  After  receiving  her  sheriff's  deed, 
the  purchaser  paid  the  taxes  from  year  to 
year,  and  finally  leased  the  premises  to 
one  J.  B.  Stroup,  for  the  year  beginning 
March  1,  1904,  and  ending  March  1,  1905. 
That  Stroup  took  possession  of  the  premises 
under  the  written  lease,  fenced  the  same, 
and  occupied  the  land  until  his  landlord 
sold  and  conveyed  it  by  special  warranty 
deed  to  one  Lars  Johnson.  That  Johnson, 
on  the  26th  day  of  September,   1905,  sold 


///.  Rights  of  purchaser  as  tnortyayee 
^    in  possession. 

a.  in  general. 

The  mortgagee  who  has  lawfully  taken 
possession  of  the  mortgaged  premises,  al- 
though under  a  void  foreclosure  proceeding, 
cannot  be  ousted  or  deprived  of  his  rights 
as  a  mortgagee  in  possession  by  the  mere 
intrusion  of  the  owner  of  the  equity  of  re- 
demption, against  his  will  or  without  his 
knowledge;  there  must  be  some  act  or  omis- 
sion on  his  part  indicating  a  change  in  his 
possession;  he  is  not  obliged  to  stand  upon 
the  land  with  a  club  to  keep  off  intruders, 
nor  need  his  possession  be  of  such  a  char- 
acter as  is  required  by  the  statute  to  create 
a  title  by  adverse  possession;  if  the  land 
is  unindosed  he  is  not  bound  to  inclose  it 
or  cultivate  it;  having  taken  possession 
lawfully,  with  the  assent  of  the  mortgagor 
or  his  successor,  his  relation  to  the  land  is 
not  changed  until  by  some  act  or  omission 
of  his  he  intentionally  changes  it.  Town- 
flhend  v.  Thomson,  139  N.  Y.  152,  34  N.  £. 
891. 

But  Watson  v.  Spence,  20  Wend.  260, 
while  recognizing  that  a  mortgagee  in  pos- 
session under  a  void  foreclosure  may  re- 
tain possession  until  payment  of  the  mort- 
gage, nevertheless  denies  that  this  right  ex- 
tends to  a  purchaser  at  such  sale,  and  it  is 
said  that  such  a  purchaser  is  a  stranger, 
and  has  no  right  to  protect  himself  against 
the  owner  of  the  equity  of  redemption  by 
showing  an  outstanding  title  in  the  mort- 
gagee. 

And  this  is  also  the  doctrine  of  Shriver 
V.  Shriver,  86  N.  Y.  575,  holding  that  a 
purchaser  at  a  defective  mortgage  fore- 
closure sale  may  not  defend  an  action  by  a 
purchaser  for  the  possession  of  the  land, 
either  as  a  mortgagee  or  assignee  of  the 
mortgagee,  and  that  a  defense  of  purchase 
cannot  be  made,  because  the  foreclosure  is 
void  as  against  the  owner  of  the  equity  of 
redemption.  But  see  the  New  York  de- 
cisions, supra,  I. 

The  general  rule,  however,  is  that  where 
a  sale  in  pursuance  of  a  defective  fore- 
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closure  proceeding  fails  to  pass  title  to  the 
purchaser,  it  nevertheless  operates  as  an 
equitable  assignment  of  the  mortgage,  and 
the  purchaser  is  subrogated  to  all  the 
rights  of  the  mortgagee.  Venner  v.  Denver 
Union  Water  Co.  15  Colo.  App.  495,  63  Pac 
1061.     And  see  cases  supra,  I. 

And  the  relation  of  a  purchaser  at  an 
invalid  foreclosure  sale  to  the  land  mort- 
gaged remains  the  same  as  though  no  sale 
had  been  made,  except  that  he  stands  in 
the  place  of  the  mortgagee.  Muir  v.  Berk- 
shire, 52  Ind.  149;  I^wis  v.  Hamilton,  26 
Colo.  263,  58  Pac.  196.  He  has  all  the 
rights  of  a  mortgagee,  and  may  insist  upon 
payment  of  the  mortgage.  On  the  other 
hand,  the  mortgagor  has  the  right  to  re- 
deem from  such  a  purchaser.  Lariverre  v. 
Raines,  112  Mich.  276,  70  N.  W.  583.  And 
generally  the  latter's  rights  are  subject  to 
whatever  rights  the  mortgagor  retains 
prior  to  a  valid  foreclosure.  Lewis  v. 
Hamilton,  supra.  He  acquires  no  greater 
or  other  rights  than  the  mortgagee  pos- 
sessed.   Saw^'ers  v.  Baker,  77  Ala.  461. 

h.  Bight  to  enforce  payment  of  pur^ 
chase  price  or  mortgage. 

A  purchaser  at  a  defective  foreclosure 
sale  is  entitled  in  equity  to  be  subrogated  to 
the  rights  of  the  mortgagee,  and  hence  he  is 
entitled  to  be  paid  the  mortgage  debt  and 
interest,  interest  to  be  computed  at  the 
legal  rate,  rather  than  the  rate  stipulated 
in  the  mortgage.  Randall  v.  Duff,  107  Cal. 
33,  40  Pac.  20,  same  case  on  prior  appeals, 
101  Cal.  82,  35  Pac.  440,  79  Cal.  115,  3 
L.R.A.  754,  19  Pac.  532,  21  Pac.  610. 

If  he  has  gone  into  possession  of  the  land» 
by  filing  proper  pleadings  in  the  nature  of 
a  cross  bill  to  an  action  by  the  mortgagor 
attacking  the  validity  of  the  sale,  he  may 
be  subrogated  to  the  rights  of  the  mort- 
gagee to  the  extent  of  the  purchase  money 
paid  at  the  foreclosure  sale,  and  may  thus 
put  it  in  the  power  of  the  court  to  compel 
the  plaintiffs  to  adjust  their  equitable 
claims  on  the  land.  King  v.  Brown,  80  T«x. 
276,  16  S.  W.  39. 

A  purchaser  at  an  invalid  mortgage  fore> 
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and  conveyed  the  same  by  deed  of  warranty 
to  one  Samuel  Breeden,  who  took  posses- 
sion thereof,  and  on  the  7th  day  of  May, 
1906,  sold  and  conveyed  the  same  by  deed 
of  warranty  to  the  defendant  S.  B.  Kelsey, 
who  was  in  possession  at  the  time  this 
action  was  commenced. 

The  plaintiff  testified  that  he  had  not 
sold  or  conveyed  the  land  to  anyone;  that 
after  the  foreclosure  he  supposed  it  was 
gone,  and  paid  no  attention  to  it  until  he 
was  induced  to  bring  this  suit  by  one  I.  R. 
Darnell,  who  agreed  to  pay  the  costs,  to 
hold  the  plaintiff  harmless,  and  see  that  the 
suit  did  not  cost  him  anything,  in  con- 
sideration of  receiving  one  half  of  the  re- 
sults of  the  litigation. 

It  may  be  stated  at  the  outset  that  the 


record  sufficiently  shows  that  the  decree  of 
foreclosure  was  void  for  want  of  service, 
and  therefore  it  will  be  assumed  that  the 
general  finding  for  the  defendant  was 
founded  upon  the  fact  that  he  occupied  the 
position  of  a  mortgagee  in  possession,  and 
plaintiff  was  not  entitled  to  possession  of 
-  the  mortgaged  premises  until  he  had  paid 
the  mortgage  debt.  It  is  strenuously  argued 
that  the  evidence  shows  that  the  purchaser 
at  the  foreclosure  sale  did  not  take  im- 
mediate possession  of  the  mortgaged  prem- 
ises, and  does  not  show  that  she  ever  took 
possession  thereof,  and  that  a  conveyance 
by  a  mortgagee  not  in  possession  does  not 
operate  as  an  assignment  of  the  mortgage 
debt.  It  may  be  conceded  that,  if  the  de- 
fendant    cannot     successfully     assert     the 


closure  sale  stands  in  the  position  of  a 
mortgagee,  and  may  prosecute  another  fore- 
closure proceeding.  Robinson  v.  Ryan,  25 
N.  Y.  320;  Morse  v.  Byam,  55  Mich.  594, 
22  N.  W.  64.  In  equity  he  is  entitled  to  a 
lien  upon  the  morl^aged  premises  for  the 
amount  paid,  and  a  decree  for  a  sale  of  the 
land  in  payment  thereof.  Green  v.  Steven- 
son, —  Tenn.  — ,  54  S.  W.  1011.  He  may 
prosecute  proceedings  to  vacate  the  de- 
fective proceedings,  and  to  secure  another 
decree  for  foreclosure  and  sale  thereunder. 
Investment  Securities  Ck>.  v.  Adams,  37 
Wash.  211,  79  Pac.  626.  Or  if  the  sale  is 
thereafter  set  aside,  he  may  have  the 
original  mortgage  foreclosed  in  bis  behalf. 
Butcher  ▼.  Hobby,  86  Ga.  198,  10  L.R.A. 
472,  22  Am.  St.  Rep.  444,  12  S.  E.  366. 
And  uslese  the  mortgagor  pays  to  the  mort- 
gagee holding  under  a  void  foreclosure  pro- 
ceeding the  amount  of  his  mortgage,  with 
intere^,  the  mortgaged  property  may  be  re- 
sold and  the  proceeds  used  to  discharge  the 
mortgage  lien.  Bruschke  v.  Wright,  166  111. 
183,  57  Am.  St.  Rep.  125,  46  N.  E.  813. 

On  the  other  hand,  neither  the  mortgagor 
nor  his  heirs  will  be  permitted  in  equity  to 
take  advantage  of  a  void  foreclosure  of  a 
mortgage,  after  the  mortgagee  has  gone  into 
possession  of  the  land,  without  offering  to 
pay  the  amount  equitably  due  under  the 
foreclosure  decree,  with  interest.  Stull  v. 
Masilonke,  74  Neb.  309,  104  N.  W.  188,  108 
N.  W.  166. 

And  a  mortgagor  is  not  entitled  to  any 
relief  against  a  mortgagee  in  possession 
under  a  void  foreclosure,  unless  he  pays  or 
offers  to  pay  the  mortgage  debt,  with  inter- 
est. Investment  Securities  Co.  v.  Adams 
37  Wash.  211,  79  Pac.  625.  Payment  of 
the  mortgage  debt  is  a  condition  precedent 
to  relief.  Gravel  le  v.  Canadian  &  A. 
Mortg.  &  T.  Co.  42  Wash.  457,  85  Pac.  30. 

But  where  the  foreclosure  sale  is  invalid 
because  unfairly  conducted  by  a  trustee, 
as  a  condition  of  relief  to  the  mortgagor 
the  purchaser  at  such  sale  is  only  entitled 
to  payment  of  the  amount  actually  due 
upon  the  mortgage,  although  he  paid  more 
than  this  as  the  purchase  price.  Littell  v. 
Grady,  38  Ark.  684.  ' 
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o.  Bight  to  retain  ponaeaaion  wntil  pay* 

ment, 

1.  In  general. 

Payment  of  the  mortgage  debt  is  a  con- 
dition precedent  to  the  right  to  recover  pos- 
session of  land  from  the  mortgagee  in  pos- 
session under  a  foreclosure  void  as  to  the 
plaintiff.  Gravelle  v.  Canadian  &  A.  Mortg. 
&  T.  Co.  42  Wash.  457,  85  Pac.  36;  Haggart 
V.  Wilczinski,  74  C.  C.  A.  176,  143  Fed.  22. 

Hence,  a  purchaser  at  a  defective  mort- 
gage foreclosure  sale,  who  goes  into  pos- 
session, is  entitled  to  retain  his  possession 
until  the  mortgagor  or  those  claiming 
under  him  have  refunded  the  amount  paid 
as  purchase  price.  Whitney  v.  Krapf,  8 
Tex.  Civ.  App.  304,  27  S.  W.  843.  And  an 
action  cannot  be  maintained  for  the  posses- 
sion of  the  land  until  the  debt  is  paid. 
Daniel  v.  Gamer,  71  Ark.  484,  76  S.  W. 
1063. 

It  has  been  asserted  that  the  only  remedy 
against  a  mortgagee  in  possession  under  an 
invalid  mortgage  foreclosure  proceeding  is 
by  suit  in  equity  to  redeem  by  paying  the 
mortgage  debt.  Nash  v.  Northwest  Land 
Co.  16  N.  D.  666,  108  N.  W.  792;  Boschker 
V.  Van  Bcek,  19  N.  D.  104,  122  N.  W.  338; 
Shriver  v.  Shriver,  86  N.  Y.  576. 

In  Georgia  it  has  been  held  that  a  per- 
son in  possession  of  land  under  purchase 
at  a  sheriff's  sale  in  pursuance  of  a  se- 
curity deed  is  entitled  to  defend  an  action 
by  the  grantor  for  the  possession  of  the 
'and,  although  the  sale  is  defective,  where 
there  has  been  a  breach  of  condition  in  that 
the  debt  secured  was  not  paid  at  maturity, 
since  under  such  circumstances  the  grantee 
is  entitled  to  possession  without  reference 
to  foreclosure.  Glover  v.  Cox,  130  Ga.  476, 
61  S.  E.  12. 

2,  Aa  againat  ejectment  action.* 

An  action  of  ejectment  cannot  be  main- 
tained against  a  person  in  possession  of 
land  under  a  deed  from  the  mortgagee,  al- 
though no  foreclosure  is  shown.  Jackson  ex 
dem.  Minkler  v.  Minkler,  10    Johns.    480; 
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rights  of  a  mortgagee  in  possession,  the 
judgment  must  be  reversed.  But  to  our 
minds  the  record  contains  sufficient  evi- 
ence  to  support  the  finding  that,  at  the  time 
the  purchaser  at  the  void  judicial  sale  con- 
veyed the  premises  to  her  immediate 
grantee,  she  was  in  actual  possession  by 
and  through  her  tenant,  and  her  convey- 
ance operated  as  an  assignment  of  the 
mortgage  debt.  It  follows  that  each  subse- 
quent conveyance   of   the   premises,   up   to 


and  including  the  deed  to  defendant  Eelsey, 
under  which  he  took  possession  of  the  prem- 
ises, had  that  effect.  Currier  v.  Teske,  82 
Neb.  816,  117  N.  W.  712;  Id.  84  Neb.  60, 
133  Am.  St  Rep.  602,  120  N.  W.  1015. 
It  being  conceded  that  he  was  in  possession 
when  the  action  was  commenced,  he  there- 
fore occupied  the  position  of  a  mortgagee 
in  possession. 

The   rule   is   well   settled    in   this   state 
that  in  such  case  the  mortgagor  will  not  be 


Phyfe  V.  Riley,  15  Wend.  248,  30  Am.  Dec. 
58. 

And  the  rule  has  been  asserted  that  a 
mortgagor  of  land  cannot  recover  in  eject- 
ment after  breach  of  condition,  or  against 
persons  hoVlin?  possession  under  the  mort- 
gagee, and  it  is  said  that  persons  in  pos- 
session as  purchasers  at  a  defective  fore- 
closure sale  come  within  this  rule.  Bryan 
V.  Brasius,  162  U.  S.  415,  40  L.  ed.  1022,  16 
Sup.  Ct.  Rep.  803;  Bryan  v.  Pinney,  162  U. 
S.  410,  40  L.  ed.  1023,  16  Sup.  Ct.  Rep.  804; 
Bryan  v.  Kales,  162  U.  S.  411,  40  L.  ed. 
1020,  16  Sup.  Ct.  Rep.  802;  Cooke  v.  Cooper, 
18  Or.  142,  7  L.R.A.  273,  17  Am.  St.  Rep. 
709,  22  Pac.  045. 

So,  too,  a  person  taking  possession  of 
land  under  color  of  a  foreclosure  proceeding, 
however  defective  it  may  be,  cannot  be  dis- 
possessed in  an  action  of  ejectment  by  the 
mortgagor  before  payment  of  the  mortgage 
debt.  Stouffer  v.  Harlan,  68  Kan.  135,  64 
L.R.A.  320,  104  Am.  St.  Rep.  396,  74  Pac. 
610;  Equitable  Mortg.  Co.  v.  Gray,  68  Kan. 
100,  74  Pac.  614;  Kelso  v.  Norton,  65  Kan. 
778,  93  Am.  St.  Rep.  308,  70  Pac.  896;  dis- 
proving Richards  v.  Thompson,  43  Kan. 
209,  23  Pac.  106;  LaComte  v.  Pennock,  61 
Kan.  330,  59  Pac.  641;  Seeley  v.  Johnson, 
61  Kan.  337,  78  Am.  St.  Rep.  314,  59  Pac. 
631;  Kager  v.  Vickery,  61  Kan.  342,  49 
L.R.A.  153,  78  Am.  St.  Rep.  318,  59  Pac. 
628. 

And  ejectment  cannot  be  maintained  to 
recover  possession  of  land  in  the  possession 
of  a  mortgagee  or  purchaser  at  an  invalid 
foreclosure  sale,  until  the  mortgagor  has 
redeemed  or  at  least  tendered,  the  amount 
due  on  the  mortgage.  Lockwood  v.  McBride, 
21  Jones  &  S.  268;  Currier  v.  Teske,  84 
Neb.  60,  133  Am.  St.  Rep.  602,  120  N.  W. 
1015,  same  case  on  prior  hearing  82  Neb. 
315,  117  N.  W.  712. 

The  New  York  cases  are  somewhat  con- 
fusing on  this  question.  Thus  the  distinc- 
tion has  been  made  in  that  court  between 
the  right  of  a  mortgagee  who  enters  into 
possession  of  the  mortgaged  land  as  a  pur- 
chaser, and  a  third  person  thus  entering 
into  possession.  The  former  is  said  to  be 
a  mortgagee  in  possession,  and  as  such  en- 
titled to  defend  his  possession  as  against  an 
ejectment  action  (Miner  v.  Beekman,  50  N. 
Y.  337),'  while  a  third  person  purchasing 
at  an  invalid  foreclosure  sale,  who  enters 
into  possession,  has  been  denied  the  right 
of  a  mortgagee  in  possession  and  the  right 
under  bis  purchase  to  defend  an  ejectment 
40  L.R.A.(N.S.) 


action.  Watson  v.  Spence,  20  Wend.  260; 
Shriver  v.  Shriver,  86  N.  Y.  575.  But 
later  decisions  (Townshend  v.  Thomson,  139 
N.  Y.  152,  34  N.  E.  891;  Barson  v.  Mulli- 
gan, 191  N.  Y.  306,  16  L.R.A.(N.S.)  151, 
84  N.  E.  75)  seem  to  make  the  rule  de- 
pendent, not  so  much  on  the  question 
whether  a  purchaser  is  the  mortgagee  or 
a  third  person,  but  rather  as  to  the  char- 
acter of  the  possession,  whether  adverse 
or  not.  Of  course  there  is  more  ground 
for  holding  the  possession  of  a  third  per- 
son purchasing  under  a  void  foreclosure 
to  be  adverse  and  hostile  to  the  mortgar 
gor  than  that  of  the  mortgagee,  since 
the  possession  of  the  latter  may  rest  solely 
upon  the  mortgage,  while  the  possession  of 
the  former,  in  the  first  instance  at  least,  is 
based  upon  the  theory  of  ownership  as  pur- 
chaser, and  not  upon  any  claim  as  mort- 
gagee, although  on  the  theory  of  subro- 
gation the  latter  claim  may  be  asserted  by 
a  purchaser;  prima  facie,  however,  his  pos- 
session is  not  of  this  character.  See  dis- 
cussion of  these  cases,  supra,  I.,  II.,  and 
III.      * 

In  Olmsted  v.  Elder,  5  N.  T.  144,  a  pur- 
chase of  land  at  a  void  foreclosure  sale  is 
held  to  confer  no  rights  upon  the  purchaser 
to  the  possession  of  the  land  sold,  and,  even 
though  he  obtains  possession,  the  mortgage 
foreclosed  constitutes  no  defense  in  his 
favor  to  an  ejectment  action  by  a  mort- 
gagor, or  those  claiming  under  him,  for 
the  possession  of  the  land.  In  this  case  the 
sale  was  by  a  commissioner  under  special 
statutory  authority,  and  it  is  pointed  out 
that  the  statute  gave  the  commissioners  no 
express  power  to  assign  the  mortgage,  nor 
is  such  power  incident  to  the  authority 
granted;  hence  an  attempted  sale  by  one  of 
such  commissioners,  inoperative  as  a  sale 
of  the  land,  is  not  equivalent  to  an  assign- 
ment of  the  mortgage. 

This  case  is,  however,  disapproved  in  Pell 
V.  Ulmar,  18  N.  Y.  139,  holding  that  a 
similar  mortgage,  being  a  mortgage  to  the 
commissioners  of  a  certain  public  fimd.  is 
controlled  by  a  special  statute,  which  gives 
to  the  mortgagor  no  equity  of  redemption, 
and  only  a  right  -to  redeem  from  forfeiture 
after  breach  of  condition,  and  hence  to  give 
such  mortgagor  no  right  to  the  possession 
of  the  land  as  against  a  purchaser  at  a  fore- 
closure sale  by  one  of  the  commissioners, 
although  the  sale  is  inoperative  to  pass  the 
title  to  the  land. 

In   Arizona  a   mortgagee    in    poaaession 
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entitled  to  poesession  of  the  mortgaged 
premiaes  until  he  has  paid  the  amount  of 
the  void  foreclosure  decree,  with  interest. 
In  StuU  ▼.  Masilonka,  74  Neh.  309,  104  N. 
W.  188,  it  was  said:  "Where  a  valid  real 
estate  mortgage  has  heen  foreclosed,  even 
though  the  foreclosure  proceedings  were 
void,  neither  the  mortgagor  nor  a  person 
claiming  under  him  will  be  permitted  to 
assail  the  title  acquired  through  the  fore- 
closure proceedings,  without  offering  to  paj 


the  amount  of  the  decree  and  interest." 
The  rule  thus  announced  was  followed  and 
approved  in  Currier  v.  Teske,  supra. 

In  the  case  at  bar  it  is  not  claimed  that 
the  plaintiff  ever  offered  to  pay  the  amount 
of  the  void  foreclosure  decreie,  with  inter- 
est thereon,  or  the  taxes  paid  bj  the  defend- 
ant and  his  gprantors. 

It  follows  that  the  judgment  of  the  Dis- 
trict Court  was  right,  and  it  is  therefore 
affirmed. 


under  a  void  foreclosure  sale  ma^  success- 
fully defend  his  right  to  possession  in  an 
ejectment  suit  by  the  mortgagor  or  parties 
claiming  under  him,  where  no  offer  to  pay 
the  mortgage  debt  is  made,  and  such  pur- 
chaser has  the  right  to  retain  possession 
until  the  requirements  of  equity  are  fully 
met.  Bryan  v.  Brasius,  3  Ariz.  433,  31 
Pac.  519,  affirmed  in  162  U.  S.  415,  40  L.  ed. 
1022,  16  Sup.  Ct.  Kep.  803. 

Where  those  claiming  under  a  mortgagor 
stand  by  and  make  no  objection,  to  the  pur- 
chaser at  a  void  foreclosure  proceeding 
taking  possession  of  the  mortgaged  prop- 
erty and  making  large  improvements 
thereon,  they  are  estopped  from  denying  his 
right  to  possession;  such  possession  is  law- 
ful and  cannot  be  disturbed  in  an  ejectment 
action.  Bryan  v.  Pinney,  3  Ariz.  412,  31 
Pac.  648. 

And  ejectment  will  not  lie  against  a  mort- 
gagee rightfully  in  possession,  although 
under  an  invalid  foreclosure  of  the  mort- 
gage, since  he  is  in  the  position  of  a  mort- 
gagee in  possession  after  condition  broken. 
Johnson  v.  Sandhoff,  30  Minn.  197,  14  N. 
W.  889;  Backus  v.  Burke,  63  Minn.  272,  65 
N.  W.  459;  Morse  v.  Byam,  65  Mich.  694, 
22  N.  W.  54.  But  where  the  mortgagee  or 
purchaser  wrongfully  obtains  possession 
of  the  mortgaged  land  without  a  valid  fore- 
closure and  sale,  the  grantor  or  mortgagor 
have  the  legal  right  to  possession,  and  may 
recover  the  same  in  an  ejectment  action. 
T.pwi8  V.  Hamilton,  26  Coio.  263,  68  Pac. 
106. 

The  action  of  ejectment  cannot  be  main- 
tained by  the  mortgagor,  or  those  claiming 
under  him,  against  the  mortsragee  in  pos- 
session of  land  under  an  invalid  foreclosure 
pioceeding,  where  the  right  of  action  to 
ledeem  the  mortgage  is  barred  by  the  stat- 
ute of  limitations.  Russell  v.  H.  C.  Akeley 
Lumber  Co.  45  Minn.  376,  48  N.  W.  3. 

If  a  purchaser  of  land  at  a  voidable  fore- 
closure sale  has  gone  into  possession  of  the 
land,  and  is  sued  in  ejectment  by  the  mort- 
gagor, he  may  resort  to  equity  to  preserve 
his  possession  until  the  mortgage  is  paid. 
HajTgart  v.  Wilczinski,  74  C.  C.  A.  176,  143 
Fed.  22. 

d.  As  against  partitiim  action. 

Since  the  purchaser  at  an  invalid  mort- 
gage foreclosure  sale  has  a  right  to  hold 
the  land  until  it  is  redeemed,  the  mortgagor 
cannot  maintain  proceedings  to  partition 
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the  land.    Harsh  v.  Griffin,  72  Iowa,  608,  34 
K  W.  441. 

A  mortgagee  in  possession  under  a  void 
foreclosure  proceeding  cannot  be  subjected 
to  a  partition  action  by  the  heirs  or  a 
portion  of  the  heirs  of  the  mortgagor,  with- 
out tendering  to  him  the  amount  of  the 
mortgage,  or  plaintiffs'  proportion  thereof. 
Sawyer  v.  Vermont  Loan  &  T.  Co.  41  Wash. 
624,  84  Pac.  8. 

e.  Proceeding  to  quiet  title. 

Where  a  mortgagee  becomes  a  purchaser 
at  a  void  foreclosure,  and  enters  into  the  oc- 
cupancy of  the  property  under  a  deed  im- 
properly executed  and  delivered  by  the  com- 
missioner, he  is  nevertheless  a  mortgagee 
in  possession;  and  the  mortgagor's  assignee 
cannot  quiet  his  title  to  the  property 
against  such  mortgagee  without  paying  or 
offering  to  pay  a  debt  for  the  security  of 
which  the  mortgage  was  created.  Raggio 
V.  Palmtag,  156  Cal.  797,  103  Pac.  312. 

/.  Bight  to  payment  for  improvements. 

When  the  owner  of  the  equity  of  redemp- 
tion permits  his  right  to  satisfy  a  mort- 
gage to  remain  dormant  for  nearly  thirty 
years,  during  which  time  others  have  paid 
the  assessments  and  taxes  and  made  im- 
provements In  the  belief  that  they  had  title 
under  foreclosure  of  the  mortgage,  he  can'- 
not  complain  that,  as  a  condition  of  re- 
gaining possession,  he  is  required  to  account 
for  and  to  pay  such  taxes,  assessments,  and 
improvements,  according  to  the  just  and 
enlightened  principles  of  equity.  Miner  v. 
Beekman,  50  N.  Y.  337. 

A  mortgagee  is  entitled  to  an  allowance 
for  improvements  made  on  the  mortgaged 
premises  in  good-faith  belief  in  the  validity 
of  his  title  to  the  mortgaged  property, 
where,  with  knowledge  thereof,  the  mort- 
gagor made  no  objection  to  the  making  of 
the  improvements;  and  where,  in  a  proceed- 
ing to  redeem,  the  mortgagor  is  allowed  for 
the  rental  value  of  the  land,  and  for  in- 
creased rental  value  because  of  such  im- 
provements, the  mortgagee  is  entitled  to  an 
allowance  not  only  for  improvements,  but 
for  interest  on  the  cost  of  the  same  from 
the  time  of  such  expenditure.  Sloane  v. 
Lucas,  37  Wash.  348,  79  Pac.  949. 

It  has  been  held,  however,  that  a  pur- 
chaser of  land  at  a  foreclosure  sale  invalid 
because  unfairly  conducted  by  the  trustee 
is  not  entitled  to  an  allowance  for  improve- 
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ments,  unless  a  claim  is  made  by  the  mort- 
gagor for  rent,  in  which  event  he  is  entitled 
to  offset  any  improvements  against  the  rent. 
Littell  V.  Grady,  38  Ark.  584. 

But  a  mortgagee  or  purchaser  at  a  fore- 
closure sale  under  defective  proceedings,  on 
being  required  to  surrender  the  land,  may 
take  down  and  remove  any  improvements 
made  by  him  thereon,  where  such  improve- 
ments are  not  so  connected  with  the  soil 
that  their  removal  will  be  prejudicial  there- 
to. Cooke  v.  Cooper,  18  Or.  142,  7  L.R.A. 
273,  17  Am.  St.  Rep.  709,  22  Pac.  945. 

g.  Miscellaneous  rights. 

It  has  been  held  that  on  an  accounting, 
a  mortgagee  who  has  taken  possession 
under  an  invalid  mortgage  foreclosure  pro- 
ceeding will  be  charged  with  the  rent  re- 
ceived, or  that  which,  with  reasonable  dili- 
gence, should  have  been  received,  from  the 
mortgaged  premises  during  the  period  of 
his  possession.    Harper  v.  Ely,  70  111.  581. 

But  it  has  also  been  held  that,  in  the 
absence  of  wilful  wrong,  fraud,  or  neglect, 
a  mortgagee  in  possession  will  only  l^  re- 
quired to  account  for  the  proceeds  from  the 
land  actually  received,  and  not  for  what 
ought  to  have  been  received.  Watson  v. 
Perkins,  88  Miss.  64,  40  So.  643. 

A  purchaser  at  a  defective  foreclosure  sale 
has  a  right  to  pay  and  procure  the  dis- 
charge of  a  prior  mortgage,  or,  if  it  has 
been  paid,  to  maintain  proceedings  to  have 
it  canceled  of  record.  Venner  v.  Denver 
Union  Water  Co.  16  Colo.  App.  495,  63  Pac. 
1061. 

But  a  purchaser  at  an  invalid  foreclosure 
sale  is  not  entitled  to  maintain  proceedings 
to  have  his  title  to  the  mortgaged  premises 
quieted,  where,  because  of  defects  in  the 
proceedings,  he  obtained  no  title  under  the 
sale.    Ibid. 

A  mortgagee  once  lawfully  in  possession 
of  land,  although  under  a  void  or  voidable 
foreclosure  proceeding,  who  has  been  wrong- 
fully deprived  of  the  possession  by  the 
mortgagor  or  an  intruder,  may  resume  his 
possession  if  he  can,  and  again  hold  the 
same;  never  having  voluntarily  surrendered 
or  abandoned  possession,  he  has  not  lost 
his  right  thereto,  and  he  may  again  peace- 
ably enter  into  possession,  and  thus  be  re- 
stored to  his  rightful  position  as  mortgagee 
in  possession.  Townshend  v.  Thomson,  139 
N.  Y.  152,  34  N.  E.  891. 

IV,  Bights  of  purchaser  as  affected  hy 
statute  of  limitations, 

a.  In  general. 

The  rule  that  a  mortgagee  in  possession 
under  an  invalid  mortgage  foreclosure  sale 
cannot  be  deprived  of  his  possession  until 
his  mortgage  has  been  paid  applies  to  cases 
where  action  on  the  mortgage  is  barred  by 
the  statute  of  limitations.  Haggart  ▼. 
Wilczinski,  74  C.  C.  A.  176,  143  Fed.  22. 

The  fact  that  all  action  on  the  mortgage 
debt  is  barred  by  the  statute  of  limitations 
does  not  relieve  the  mortgagor  of  the  neces- 
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sity  of  paying  the  mortgage  debt  as  a  con- 
dition to  relief  against  the  void  foreclosure 
of  the  mortga&re,  where  the  mortgagee  or 
purchaser  at  the  foreclosure  sale  is  in  pos- 
session of  the  mortgaged  land.  Boschker  T. 
Van  Beek,  19  N.  D.  104,  122  N.  W.  338. 

That  all  action  on  the  mortgage  debt  is 
barred  by  the  statute  of  limitations  is  no 
defense  to  the  right  of  the  mortgagee  in 
possession  under  a  void  foreclosure  pro- 
ceeding to  retain  possession  until  payment 
of  his  mortgage;  and  the  court,  exercising 
equitable  powers  and  recognizing  equitable 
defenses  in  an  ejectment  action,  will  not 
disturb  the  quiet  and  peaceful  possession 
of  such  a  mortgagee  until  the  mortgage  debt 
is  paid  and  every  requirement  of  equity 
fully  met.  Bryan  v.  Brasius,  3  Ariz.  433, 
31  Pac.  519,  affirmed  in  162  U.  S.  415,  40 
L.  ed.  1022,  16  Sup.  Ct.  Rep.  803. 

A  mortgagor  or  those  claiming  under  him 
are  not  entitled  to  have  their  title  to  tlie 
mortgaged  land  quieted  as  against  a  mort- 
gagee in  possession  under  a  void  foreclosure 
proceeding  without  paying  or  offering  to 
pay  the  mortgage,  although  the  debt  se- 
cured thereby  is  barred  by  the  statute  of 
limitations.  Raggio  v.  Palmtag,  155  Csd. 
797,  103  Pac.  312;  Brandt  v.  Thompson,  91 
Cal.  461,  27  Pac.  763. 

In  Minnesota  the  rule  obtains  that  where 
the  holder  of  a  mortgage  under  a  void  mort- 
gage foreclosure  sale  has  gone  into  the  pos- 
session of  the  land  as  mortgagee  in  pos- 
session, and  BO  remains  until  the  right  of 
action  to  foreclose  his  mortgage  is  barred 
by  the  statute  of  limitations,  he  becomes 
vested  with  the  absolute  legal  title  of  the 
mortgaged  premises.  Since  the  right  to 
foreclose  and  the  right  to  redeem  are  re- 
ciprocal, all  action  by  the  mortgagor  to 
redeem  from  the  mortgagee  in  possession  is 
barred  at  the  same  time  as  the  right  to  fore- 
close. Rogers  v.  Benton,  39  Minn.  39,  12 
Am.  St.  Rep.  613,  38  N.  W.  765;  Russell  v. 
H.  C.  Akeley  Lumber  Co.  45  Minn.  376,  48 
N.  W.  3;  Jellison  ▼.  Halloran,  44  Minn. 
199,  46  N.  W.  332. 

Since  a  mortgage  is  a  mere  security,  and 
does  not  of  itself  confer  title,  the  right  to 
redeem  must  continue  until  the  mortgage 
is  foreclosed.  The  right  to  redeem  and  the 
right  to  foreclose,  therefore,  being  recipro- 
cal and  commensurable,  redemption  under 
the  mortgage  is  cut  off  simultaneously  with 
the  barring  of  the  right  to  foreclose.  Koch 
V.  Briggs,  14  Cal.  256, '73  Am.  Dec  651; 
Haskell  v.  Bailey,  22  Conn.  569;  Brenner 
V.  Quick,  88  Ind.*  646;  Green  v.  Turner,  38 
Iowa,  112;  Smith  v.  Foster,  44  Iowa,  442; 
King  V.  Meighen,  20  Minn.  264,  Gil.  237; 
Dorsey  v.  Conrad,  49  Neb.  444,  68  N.  W. 
645. 

h.  When  action  accrues, 

1,  In  general. 

The  statute  of  limitations  does  not  ma 
against  the  mortgage  debt  when  the  mort- 
gagee is  in  possession  under  a  void  fore- 
closure  proceeding.     Investment   SecnritieB 
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Co.  ▼.  Adams,  37  Wash.  211,  79  Pac.  626; 
Sawyer  v.  Vermont  Loan  &  T.  Co.  41  Wash. 
624,  84  Pac.  8. 

In  Backus  v.  Burke,  63  Minn.  272,  65  N. 
W.  459,  it  is  said  that  when  the  purchaser 
at  a  sale  in  foreclosure  of  a  mortgage,  al- 
though the  sale  is  invalid,  takes  possession 
of  the  mortgaged  premises,  the  statute  of 
limitations  ceases  to  run  against  his  mort- 
gage lien;  it,  however,  commences  to  run  in 
his  favor  as  against  the  right  of  the  heirs  of 
the  mortgagor  and  their  grantees  who  are 
under  no  disability,  to  attack  the  validity 
of  the  foreclosure. 

While  the  statute  of  limitations  does  not 
commence  to  run  in  favor  of  a  mortgagee 
or  his  grantee  entering  under  an  invalid 
mortgage  foreclosure  sale,  if  they  enter 
and  continue  in  possession  avowedly  as 
mortgagees,  this  rule  does  not  apply  to  a 
third  person  entering  as  purchaser  at  a 
foreclosure  sale  when  the  foreclosure  pro- 
ceedings are  a  nullity  as  to  the  owner  of 
the  equity  of  redemption,  since  possession 
under  such  circumstances  is  adverse  and 
hostile  from  the  beginning.  Miner  v.  Beek- 
man,  50  N.  Y.  337;  Shriver  v.  Shriver,  86 
N.  Y.  575. 

As  to  the  purchaser  of  land  at  a  sale  in 
foreclosure  of  a  mortgage,  the  right  of  a 
mortgagor  to  attack  the  validity  of  the 
foreclosure  proceeding  commences  to  run  at 
the  time  the  purchaser  takes  possession  of 
the  land  under  claim  of  title  based  upon 
his  purchase,  since  such  possession  is  ad- 
verse to  the  mortgagor.  Houts  v.  Hoyne,  14 
S.  D.  176,  84  N.  W.  773. 

This  is  also  the  doctrine  of  Nash  ▼. 
Northwest  Land  Co.  15  N.  D.  566,  108  N. 
W.  792,  holding  that  the  mortgagor's  right 
of  action  to  redeem  from  an  invalid  mort- 
gage foreclosure  sale,  as  against  a  mort- 
gagee in  possession,  i«  barred  under  a  stat- 
ute providing  that  "any  action  for  relief 
not  herein  before  provided  for  must  com- 
mence within  ten  years  after  the  cause  of 
action  shall  have  accrued,''  and  it  is  held 
that  the  mortgagor's  action  to  redeem  ac- 
crues under  this  statute  at  a  time  when  the 
mortgagee  in  possession  sells  by  absolute 
deed  the  mortgaged  premises  to  a  third  per- 
son, who  goes  into  possession  of  the  land 
under  such  deed  to  the  knowledge  of  the 
mortgagor,  the  theory  being  that  so  long  as 
the  mortgagee  acknowledges  or  recognizes 
the  mortgagor's  right  in  the  land  the  stat- 
ute of  limitotions  does  not  run  against  the 
latter's  remedy,  but  when  the  mortgagee 
in  possession  denies  the  mortgagor's  right 
the  statute  is  put  in  motion.  The  court 
adds:  "Of  course,  where  the  mortgagee  is 
permitted  to  take  possession  under  an 
agreement  on  his  part  to  hold  in  subjection 
to  the  mortgagor  8  rights,  such  possession 
is  not  deemed  adverse  so  as  to  set  the  stat- 
ute of  limitations  in  motion  against  the 
mortgagor  until  the  mortgagee  distinctly 
disavows  his  obligations  as  such  and  notice 
thereof  is  brought  home  to  the  mortgagor. 
This  is  so  because,  until  the  mortgagor  has 
notice  of  the  repudiation  of  the  agreement, 
he  has  the  right  to  presume  that  the  origi- 
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nal  arrangement  continues.  Where,  how- 
ever, the  mortgagee's  possession  is  adverse 
from  the  beginning,  and  he  has  never 
acknowledged  any  obligation  to  the  mort- 
gagor, there  is  no  ground  for  the  presump- 
tion above  mentioned,  and  the  act  of  taking 
possession  not  only  gives  rise  to  a  cause 
of  action  in  favor  of  the  mortgagor,  but  also 
starts  the  statute  of  limitations  running 
against  such  cause  of  action." 

The  cause  of  action  of  the  mortgagor  or 
those  claiming  under  him  to  redeem  from 
an  invalid  foreclosure  sale  accrues,  and  the 
statute  of  limitations  against  such  right 
commences  to  run,  at  the  time  the  pur- 
chaser enters  into  possession,  claiming  un- 
der his  purchase,  where  the  character  of 
the  possession  as  indicated  by  the  facts  and 
circumstances  attending  the  same  is  ad- 
verse to  the  mortgagor  or  those  claiming 
any  interest  in  the  property  under  him. 
Stout  v.  Rigney,  46  0.  C.  A.  469,  107  Fed. 
545. 

On  the  theory  that  an  action  to  redeem 
from  a  mortgage  is  barred  at  the  same  time 
that  the  right  to  recover  the  mortgage  debt 
IS  barred,  it  has  been  held  that  the  right  of 
a  mortgagor  to  take  action  to  redeem  from 
an  invalid  foreclosure  of  the  mortgage  ac- 
crues when  the  mortgage  matures.  Dorsey 
V.  Conrad,  49  Neb.  444,  68  N.  W.  646. 

2,  As  affected  hy  nature  of  title  or  dis- 
ability of  oUUmant, 

As  to  the  right  of  a  holder  of  an  estate 
in  remainder  in  mortgaged  premises  to  at- 
tack as  invalid  a  foreclosure  of  the  mort- 
gage and  a  sale  of  the  premises  thereunder, 
the  statute  of  limitations  does  not  com- 
mence to  run  until  after  the  death  of  the 
life  tenant  Hope  v.  Shevill,  137  App.  Div. 
86,  122  N.  Y.  Supp.  127. 

Compare  with  Hendricks  v.  Calloway, 
211  Mo.  536,  111  S.  W.  60,  holding  that  the 
statute  of  limitations  begins  to  run  in 
favor  of  a  third  person  purchasing  under 
an  invalid  foreclosure  sale  at  the  time  he 
takes  possession  thereunder,  even  as  to 
persons  holding  an  estate  in  remainder,  and 
although  the  life  tenant  is  living. 

As  to  minors,  the  statute  of  limitations 
barring  the  right  to  attack  as  invalid  a 
sale  in  foreclosure  of  a  mortgage  does  not 
commence  to  run  until  they  reach  their  ma- 
jority. Ibid.  Backus  ▼.  Burke,  63  Minn. 
272,  66  N.  W.  469. 

o.  What  statute  applicable. 

A  purchaser  of  land  under  an  invalid 
foreclosure  sale  may  hold  the  same  as 
against  a  mortgagor  who  fails  to  com- 
mence proceedings  to  redeem  until  after 
his  action  is  barred  by  a  limitation  statute 
relating  to  actions  not  otherwise  provided 
for,  where  the  equitable  action  to  redeem 
is  not  otherwise  provided  for  in  any  other 
section  of  the  statute  of  limitations.  Hub- 
bell  V.  Sibley,  50  N.  Y.  468;  Houts  v.  Hoyne, 
14  S.  D.  176,  84  N.  W.  773. 

Where  a  purchaser  at  an  invalid  fore- 
closure sale  enters  into  possession  of  the 
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land  under  such  circumstances  and  his  pos- 
session is  of  such  character  as  to  indicate 
that  he  holds  in  opposition  to  any  claim  of 
the  mortgagor  his  possession  is  adverse  to 
the  mortgagor,  and  any  right  of  the  latter 
to  attack  the  sale  is  barred  by  the  statute 
of  limitations  if  not  commenced  within  the 
period  of  time  prescribed  by  the  statute  for 
the  recovery  of  lands  or  tenements.  Stout 
V.  Rigney,  46  C.  C.  A.  459,  107  Fed.  545. 

Although  a  foreclosure  decree  is  void  as 
to  the  heirs  of  the  mortgagor  not  made 
parties  to  the  foreclosure  proceeding, 
nevertheless  the  right  of  such  heirs  to  re- 
deem from  a  mortgagee  in  possession  is 
barred  by  a  statute  fixing  a  limitation  upon 
the  time  in  which  to  commence  suits  for  re- 
demption by  any  person  not  a  party  to  a 
foreclosure  proceeding,  of  land  sold  under  a 
decree  in  chancery  in  foreclosure  of  a  mort- 
gage.    Hunt  y.  Ellison,  32  Ala.  173. 

The  sale  of  land  in  foreclosure  of  a  mort- 
gage, other  and  different  from  the  land  de- 
scribed in  the  mortgage,  where  the  wife  of 
the  mortgagor  ownes  the  land  sold  and  is  a 
party  to  the  proceeding,  is  sufficient  to  give 
color  of  title  to  bring  the  case  within  the 
operation  of  the  statute  of  limitations,  ap- 
plicable to  parties  to  suits,  as  to  the  right 
of  the  heirs  of  the  wife  to  recover  the  real 
estate  thus  sold.  Sedwick  v.  Ritter,  12S 
Ind.  209,  27  N.  E.  610. 

But  under  this  statute  of  limitations 
against  actions  to  recover  real  estate  which 
applies  only  to  parties  in  proceedings 
under  which  such  land  was  sold,  where  the 
wife  of  a  mortgagor  is  not  made  a  party  to 
a  proceeding  to  foreclose  a  mortgage,  she  is 
not  barred  from  attacking  the  validity  of 
the  foreclosure  as  to  her  dower  rights  in 
the  premises.  Brenner  v.  Quick,  88  Ind. 
546. 

F.  Rights  of  purchaser  as  affected  hy 
laches  of  mortgagor. 

The  doctrine  of  laches  does  not  go  to  the 
maintenance  of  an  action  to  redeem  from 
an  invalid  foreclosure  of  a  mortgage,  but 
may  have  application  in  determining  what 
equitable  relief  shall  be  granted  with  refer- 
ence to  improvements,  if  any,  placed  upon 
the  land  by  a  bona  fide  purchaser.  Hope 
v.  Shevill,  137  App.  Div.  86,  122  N.  Y.  Supp. 
127. 

And  a  mere  lapse  of  time  short  of  the 
period  fixed  by  the  statute  of  limitations 
will  not  bar  a  claim  to  equitable  relief,  as 
against  a  purchaser  of  land  in  possession 
under  an  invalid  foreclosure  sale,  where  the 
right  is  clear  and  there  are  no  countervail-, 
ing  circumstances.  In  doubtful  cases,  how- 
ever, long  or  unreasonable  delay  may  some- 
times turn  the  scale.  Kelly  v.  Hurt,  61  Mo. 
463. 

Thus,  where  a  sale  in  foreclosure  of  a 
mortgage  is  so  irregular  that  it  will  be  set 
aside  by  a  court  of  equity  on  prompt  appli- 
cation* such  relief  will  not  be  given  after 
the  lapse  of  considerable  time,  during 
which  the  purchaser  has  been  in  possession 
of  the  land,  and  made  valuable  improve- 
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ments  thereon,  and  it  has  increased  in 
value.  Hunt  v.  Ellison,  32  Ala.  173 
(thirteen  years);  Daniel  v.  ModawelU  22 
Ala.  365,  58  Am.  Dec.  260.  Especially 
where  to  sustain  an  application  to  set  aside 
a  sale  would  be  to  make  the  incident  sur- 
vive the  principal,  to  make  the  right  to 
vacate  the  sale'  exist  after  the  applicant's 
interest  in  the  land  is  barred  in  favor  of  the 
heirs  of  the  purchaser  by  the  statute  of 
limitations.     Hunt  y.  Ellison,  supra. 

And  even  though  the  mortgage  has  not 
been  legally  foreclosed,  where  no  steps  have 
been  taken  to  redeem  for  nearly  forty  years 
after  the  maturity  of  the  mortgage,  and 
more  than  thirty  years  after  the  attempted 
foreclosure,  it  requires  a  very  strong  show- 
ing to  authorize  a  bill,  to  redeem.  Hoffman 
V.  Harrington,  33  Mich.  392. 

A.  6.  8. 


UNITED    STATES    CIRCUIT    COURT 
OF  APPKAIiS,  SEVEXTH  CIRCUIT. 

ATCHISON,     TOPEKA,     k    SANTA     FE 
RAILWAY  COMPANY,  Plff.  in  Err, 

V. 

FREDERICK  C.  TIEDT. 

{—  C.  C.  A.  — ,  196  Fed.  348.) 

Carrier    —    duty    to    fnrnisli    special 
trains. 

1.  Neither  the  owner  of  an  amusement 
park,  nor  special  groups  of  persons  desir- 
ing to  patronize  it,  can  compel  a  railroad 
company  to  furnish  special  trains  for  the 
use  of  such  persons,  although  special  trains 
are  furnished  for  persons  desiring  to  pat- 
ronize another  amusement  park  in  the  same 
vicinity. 

Same  —  establishment  of  parks  —  daty 
to  furnish  trains. 

2.  The  mere  fact  that,  at  the  instance  of 
a  railroad  company,  a  person  fitted  up  an 
amusement  park,  will  not  require  the 
court  to  compel  the  railroad  company  to 

Note.  —  No  other  case,  aside  from  At- 
chison, T.  k  S.  F.  R.  Co.  y.  Tiedt,  has  been 
found,  upon  the  precise  question  as  to  the 
duty  of  carriers  to  run  special  trains.  It 
seems  clear,  however,  under  the  general 
rules,  that  so  long  as  a  carrier  furnishes  a 
reasonably  adequate  regular  train  service, 
and  uses  due  care  to  supply  on  its  regular 
trains  sufficient  coaches  to  carry  all  who 
may  apply  for  transportation  as  passen- 
gers, it  is  under  no  duty  or  obligation  to 
run  special  trains  for  the  benefit  of  a  lim- 
ited group  of  persons. 

Generally  as  to  the  right  of  a  carrier 
to  discriminate  with  respect  to  special  or 
unusual  service,  see  note  to  State  ex  rel. 
Ellis  V.  Atlantic  Coast  Line  R.  Co.  12 
LJR.A.(N.S.)   506. 

As  to  the  duty  to  give  regular  train  serv- 
ice on  Sunday,  see  note  to  Southern  R.  Co. 
▼.  Wallis,  30  LJLA.(N.S.)  401. 
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furnish  special  trains  to  convey  patrons  to 
the  park. 

Same  —  cnstom  —  absence  of  oontract. 

3.  A  custom  to  furnish  special  trains  to 
transport  patrons  to  an  amusement  park 
under  contract  will  not  impose  the  dut^ 
upon  the  railroad  company  to  furnish  simi- 
lar service  without  contract. 

(January  2,  1912.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  Division  of 
the  Northern  District  of  Illinois  to  review 
a  judgment  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  unlawful 
discrimination  against  plaintiff  in  the  use 
of  defendant's  transportation  facilities.  Re- 
versed. 

Statement  by  Baker,  Circuit  Judge: 

Defendant  in  error  (plaintiff  helow)  al- 
leged in  his  declaration:  That  for  ten 
years  prior  to  1003  he  owned  and  still  owns 
a  picnic  park  contiguous  to  defendant's  rail- 
way in  Cook  county,  Illinois ;  that  at  defend- 
ant's special  instance  and  request  he  expend- 
ed $45,000  in  putting  in  amusement  fea- 
tures; that  prior  to  the  grievances  herein 
complained  of  he  had  been  making  $16,000  a 
year  out  of  the  patronage  of  excursionists; 
that  up  to  1908  defendant  encouraged  plain- 
tiff to  maintain  and  operate  his  park;  that 
near  plaintiff's  park  was  Columbia  park; 
that  the  two  were  the  only  practicable  sites 
for  picnic  parks  on  defendant's  line  near 
Chicago;  that  the  length  and  character  of 
haul,  cost  of  service,  and  volume  of  busi- 
ness to  the  two  parks  were  practically  the 
same;  that  no  other  transportation  line 
was  available;  that  prior  to  1908  defend- 
ant furnished  excursion  trains  to  both  un- 
der substantially  the  same  circumstances 
and  conditions  and  without  discrimination; 
that  during  1908,  and  thence  hitherto,  de- 
fendant continued  the  same  service  to  Co- 
lumbia park,  but,  in  violation  of  its  duty, 
refused  to  run  excursion  trains  to  plain- 
tiff's park,  to  his  great  damage. 

On  a  trial  of  the  general  issue,  the  court 
submitted  the  case  to  the  jury  as  one  of 
unlawful  discrimination.  The  jury  returned 
a  verdict  for  $33,000,  $15,000  being  for 
damages  accrued  and  $18,000  for  future 
damages;  and  judgment  on  the  verdict  was 
entered. 

Of  forty-three  assignments  of  error,  we 
deem  it  essential  to  consider  only  two, — 
refusal  to  direct  a  verdict  for  defendant; 
overruling  the  motion  in  arrest  of  judg- 
ment. 

For  the  determination  of  these  assign- 
ments plaintiff's  evidence  may  be  assumed 
to  support  every  allegation  of  fact  in  the 
declaration.  We  pass  over  all  of  defend- 
40  L.R.A.(N.S.)  54 


ant's  evidence  that  special  trains  to  plain- 
tiff's park  were  refused  on  account  of  the 
boisterous  and  imruly  conduct  of  excur- 
sionists, breaking  windows,  damaging  seats, 
interfering  with  safe  operation  by  pulling 
bell  cords,  air-brake  valves,  and  the  like, 
and  note  only  the  undisputed  status  re- 
lating to  discrimination.  In  March,  1908, 
plaintiff  served  a  written  demand  upon  de- 
fendant to  furnish  for  "himself  individual- 
ly" as  owner  of  the  park  and  for  him  "as 
agent"  of  twenty-four  named  clubs  or  so- 
cieties special  trains  of  from  twelve  to 
eighty  cars  on  dates  between  May  and 
August.  Defendant,  calling  attention  to 
the  fact  that  there  was  no  contract  for 
such  special  services,  offered,  if  the  socie- 
ties plaintiff  professed  to  represent  should 
desire  to  use  the  regular  trains  scheduled 
to  stop  at  the  station  adjoining  plaintiff's 
park  and  would  give  reasonable  notice  of 
the  number  of  cars  necessary  to  add  to  such 
trains,  to  furnish  accommodations  to  all 
persons  who  should  apply  for  tickets  at 
regular  passenger  rates.  This  offer  was  re- 
jected, on  the  ground  that  nothing  but  spe- 
cial excursion  trains  would  do.  Before 
this  controversy  arose  the  course  of  busi- 
ness was  for  plaintiff  to  arrange  with  a 
society  to  rent  his  park  for  a  certain  day, 
and  then  for  the  society  to  make  a  special 
contract  with  defendant  for  an  excursion 
train  on  that  day. 

Argued  before  Baker  and  Seaman,  Cir- 
cuit Judges,  and  Carpenter,  District  Judge. 

Messrs.  Robert  Dun  lap,  lice  F.  Eng- 
lish, and  James  It.  Ooleman,  for  plaintiff 
in  error: 

Under  the  Illinois  statutes,  power  is  vest- 
ed in  the  management  of  the  railway  com- 
pany to  regulate  the  time  and  manner  of 
running  different  trains,  and  determining 
at  what  particular  places  particular  trains 
shall  run  or  stop. 

Chicago  &  A.  R.  Co.  v.  Randolph,  53 
111.  610,  6  Am.  Rep.  60;  Trotlinger  v.  East 
Tennessee  V.  &  G.  R.  Co.  11  Lea,  633; 
Northern  P.  R.  Co.  v.  Washington  Terri- 
tory, 142  U.  S.  492,  35  L.  ed.  1092,  12  Sup. 
Ct.  Rep.  283;  Honolulu  Rapid  Transit  k 
Land  Co.  v.  Hawaii,  211  U.  S.  282,  63  L. 
ed.  186,  29  Sup.  Ct.  Rep.  66;  People  ex  rel. 
Linton  v.  Brooklyn  Heights  R.  Co.  172  N. 
Y.  96,  64  N.  E.  788;  People  v.  New  York, 
L.  E.  &  W.  R.  Co.  104  N.  Y.  58,  68  Am. 
Rep.  484,  9  N.  E.  856;  State  ex  rel.  Smart 
v.  Kansas  City,  S.  &  G.  R.  Co.  61  La.  Ann. 
200,  26  So:  129;  Nashville,  C.  &  St.  L.  R. 
Co.  V.  State,  137  Ala.  439,  34  So.  401; 
Page  V.  Louisville  &  N.  R.  Co.  129  Ala. 
237,  29  So.  676;  Delaware,  L.  k  W.  R.  Co. 
V.  Central  Stock-Yard  &  Transit  Co.  45 
N.  J.  Eq.  65,  6  LJUL  855,  17  Atl.  146; 
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Chicago  &  E.  I.  R.  Co.  v.  People,  222  HI. 
396,  78  N.  E.  784;  Jacquelin  v.  Erie  R. 
Co.  69  N.  J.  Eq.  440,  61  Atl.  18;  College 
Arms  Hotel  Co.  v.  Atlantic  Coast  Line  R. 
Co.  61  Fla.  560,  54  So.  459. 

There  is  no  common-law  or  statutory 
duty  to  run  excursion  or  picnic  trains  to 
any  place. 

Moore  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  67 
Ark.  389,  55  S.  W.  161;  1  Wyman,  Public 
Service  Corp.  §  757;  Texas  &  P.  R.  Co.  v. 
Lacey,  107  C.  C.  A.  331,  185  Fed.  225; 
Georgia  S.  &  F.  R.  Co.  v.  Zarks,  108  Ga. 
800,  34  S.  E.  127. 

The  railway  company  had  a  lawful  right 
to  refuse  to  contract  with  plaintiff  about 
excursion  trains. 

Louisville  &  N.  R.  Co.  v.  West  Coast 
Naval  Stores  Co.  198  U.  S.  483,  497,  49 
L.  ed.  1135,  1140,  25  Sup.  Ct.  Rep.  745; 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Voigt,  170 
U.  S.  614-516,  44  L.  ed.  568,  569,  20  Sup. 
Ct.  Rep.  385;  Barney  v.  The  D.  R.  Martin, 
11  Blatchf.  233,  Fed.  Cas.  No.  1,030;  Ex- 
press  Cases,  117  U.  S.  1,  29  L,  ed.  791,  6 
Sup.  Ct.  Rep.  542,  628;  Spofford  v.  Boston 
&  M.  R.  Co.  128  Mass.  326;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Denver  &  N.  0.  R.  Co. 
110  U.  S.  667,  28  L.  ed.  291,  4  Sup.  Ct. 
Rep.  185;  Northern  P.  R.  Co.  v.  Washing- 
ton Territory,  142  U.  S.  501,  502,  35  L.  ed. 
1095,  1096,  12  Sup.  Ct.  Rep.  283;  United 
States  ex  rel.  Northwestern  Warehouse  Co. 
V.  Oregon  R.  &  Nav.  Co.  159  Fed.  980; 
State  ex  rel.  Skeen  v.  Ogden  Rapid  Transit 
Co.  38  Utah,  242,  112  Pac.  120;  St.  Louis 
Drayage  Co.  v.  Louisville  &  N.  R.  Co.  5 
Inters.  Com.  Rep.  137,  66  Fed.  39;  Little 
Rock  &  M.  R.  Co.  V.  St.  Louis  &  S.  W.  R. 
Co.  26  L.R.A.  192,  4  Inters.  Com.  Rep. 
854,  11  C.  C.  A.  417,  27  U.  S.  App.  380,  63 
Fed.'  775;  Crosby  v.  Pere  Marquette  R.  Co. 
131  Mich.  288,  91  N.  W.  124;  Harp  v. 
Choctaw,  O.  &  G.  R.  Co.  118  Fed.  169; 
Memphis  News  Pub.  Co.  v.  Southern  R.  Co. 
110  Tenn.  684,  63  L.R.A.  150,  75  S.  W. 
941;  Com.  ex  rel.  Norton  Bd.  of  Trade  v. 
Norfolk  &  W.  R.  Co.  Ill  Va.  59,  68  S. 
E.  351;  Central  Stock  Yards  Co.  v.  Louis- 
ville &  N.  R.  Co.«63  L.R.A.  213,  55  C.  C.  A. 
63,  118  Fed.  113;  Railroad  Commission  v. 
Louisville  &  N.  R.  Co.  10  Inters.  Com. 
Rep.  173;  Worcester  Excursion  Car  Co.  v. 
Pennsylvania  R.  Co.  2  Inters.  Com.  Rep. 
793,  3  I.  C.  C.  Rep.  577;  United  States  ex 
rel.  Morris  v.  Delaware,  L.  &  W.  R.  Co. 
2  Inters.  Com.  Rep.   617,  40  Fed.  101. 

Shippers  and  passengers  alone  can  sue 
for  breach  of  duty  of  carriers  in  favor  of 
the  public. 

1  Wyman,  Public  Service  Corp.  §§  360- 
362;  Public  Service  Corp.  v.  American 
Lighting  Co.  67  N.  J.  Eq.  122,  57  Atl.  482; 
6  Am.  k  Eng.  Enc.  Law,  2d  ed.  237,  238; 
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2  Hutchinson,  Carr.  3d  ed.  §  963;  Texaj 
&  P.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.  197,  40  L.  ed.  940,  5 
Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep. 
666;  Ogden  v.  Coddington,  2  E.  D.  Smith, 
317;  Houston  &  T.  C.  R.  Co.  v.  Robinson, 
—  Tex.  Civ.  App.  — ,  131  S.  W.  444;  3 
Hutchinson,  Carr.  §  1320;  Little  Rock  & 
Ft.  S.  R.  Co.  V.  Conatser,  61  Ark.  562,  33 
S.  W.  1057;  Southern  Kansas  R.  Co.  v. 
Clark,  52  Kan.  398,  34  Pac.  1064;  Fair- 
mount  &  A.  Street  Pass.  R.  Co.  v.  Stutler, 

64  Pa.  375,  93  Am.  Dec.  714;  Brink  v. 
Wabash  R.  Co.  160  Mo.  87,  53  L.R.A.  811, 
83  Am.  St.  Rep.  439,  60  S.  W.  1058;  La- 
faye  v.  Harris,  13  La.  Ann.  553;  Crosby 
V.  Pere  Marquette  R.  Co.  131  Mich.  288, 
91  N.  W.  124 ;  State  v.  Central  Vermont  R. 
Co.  81  Vt.  459,  21  L.R.A.  (N.S.)  949,  71 
Atl.  193;  Hadley  v.  Western  U.  Teleg.  Co. 
115  Ind.  191,  15  N.  E.  845;  Atkinson  v. 
Newcastle  &  G.  Waterworks  Co.  L.  R.  2 
Exch.  Div.  441,  46  L.  J.  Exch.  N.  S.  775, 
36  L.  T.  N.  S.  761,  25  Week.  Rep.  794; 
House  V.  Houston  Waterworks  Co.  88  Tex. 
233,  28  L.R.A.  632,  31  S.  W.  179;  Taylor 
V.  Lake  Shore  &  M.  S.  R.  Co.  45  Mich. 
77,  40  Am.  Rep.  457,  7  N.  W.  728;  Boston 
Safe-Deposit  &  T.  Co.  v.  Salem  Water  Co. 
94  Fed.  238;  Metropolitan  Trust  Co.  t. 
Topeka  Water  Co.  132  Fed.  702;  Ward  v. 
Hobbs,  L.  R.  4  App.  Cas.  13,  48  L.  J.  Q. 
B.  N.  S.  281,  40  L.  T.  N.  S.  73,  27  Week. 
Rep.  114,  3  Eng.  Rul.  Cas.  125. 

Plaintiffs  alleged  loss  or  damage  is  too 
remote. 

1  Sutherland,  Damages,  3d  ed.  §  33;  Strong 
v.  Campbell,  11  Barb.  135;  Little  Rock  & 
Ft.  S.  R.  Co.  V.  Conatser,  61  Ark.  362,  33 
S.  W.  1057;  Crosby  v.  Pere  Marquette  R. 
Co.  131  Mich.  288,  91  N.  W.  124;  State 
V.  Central  Vermont  R.  Co.  81  Vt.  459,  21 
L.R.A.(N.S.)  949,  71  Atl.  193;  Hadley  v. 
Western  U.  Teleg.  Co.  115  Ind.  191,  15  N. 
E.  845;  Connecticut  Mut.  L.  Ins.  Co.  v. 
New  York  &  N.  H.  R.  Co.  25  Conn.  265, 

65  Am.  Dec.  571;  Brink  v.  Wabash  R.  Co. 
160  Mo.  87,  53  L.R.A.  811,  83  Am.  St 
Rep.  459,  60  S.  W.  1058 ;  Pacific  Pine  Lum- 
ber Co.  V.  Western  U.  Teleg.  Co.  123  Cal. 
428,  66  Pac.  103;  Gregory  v.  Brooks,  37 
Conn.  365;  Weeks,  Damnum  Absque  In- 
juria, §  6,  p.  9;  New  York,  N.  H.  &  H.  R. 
Co.  v.  Piscataqua  Nav.  Co.  47  C.  C.  A.  225, 
108  Fed.  92;  Lamb  v.  Stone,  11  Pick.  627; 
Adler  v.  Fenton,  24  How.  407,  16  L,  ed. 
696. 

Messrs.  Fred  W.  Bentley,  John  J.  Go- 
burn,  Frank  Novak,  and  William  A. 
Macy,  for  defendant  in  error: 

Defendant  is  bound  by  the  law  and  pub- 
lic policy  of  Illinois. 

Chicago  &  N.  W.  R.  Co.  v.  People,  66  IBL 
365,   8   Am.   Rep.  690;    Hurd*8   Rev.   Stat 
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(III.)  1909,  chap.  32,  §§  26,  67d,  pp.  662, 
674;  Brush  v.  Carbondale,  229  111.  150,  82 
N.  E.  262,  11  Ann.  Cas.  121;  Vidal  v.  Phila- 
delphia, 2  How.  127,  198,  11  L.  ed.  205, 
234;  People  ex  rel.  Hunt  v.  Chicago  k  A. 
R,  Co.  130  111.  176,  22  N.  E.  867;  Inter- 
Ocean  Pub.  Co.  V.  Associated  Press,  184 
111.  438,  48  L.R.A.  568,  76  Am.  St.  Rep. 
184,  56  N.  E.  822;  People  ex  rel.  Mcllhany 
V.  Chicago  Live  Stock  Exch.  170  111.  656, 

39  L.R.A.  373,  48  N.  E.  1062;  People  ex 
rel.  Jackson  y.  Suburban  R.  Co.  178  111. 
606,  49  L.R.A.  660,  63  N.  E.  349;  People 
ex  rel.  Cantrell  v.  St.  Louis,  A.  &  T.  H. 
R.  Co.  176  111.  612,  35  L.R^.  656,  52  N.  E. 
292;  St.  John  v.  Erie  R.  Co.  22  Wall.  136, 
22  L.  ed.  743;  State  ex  rel.  Snyder  v.  Port- 
land Natural  Gas  &  Oil  Co.  153  Ind.  483, 
63  L.R.A.  413,  74  Am.  St.  Rep.  314,  53  N. 
E.  1089;  Beach,  Monopolies,  §  221;  Thomas 
V.  West  Jersey  R.  Co.  101  U.  S.  71,  25  L. 
ed.  950;  Greenhood,  Pub.  Pol.  654,  665; 
Gibbs  V.  Consolidated  Gu  Co.  130  U.  S.  396, 
32  L.  ed.  979,  9  Sup.  Ct.  Rep.  663. 

It  is  a  railroad  corporation's  duty  to 
serve  all  kinds  of  industries  directly  de- 
pendable upon  it,  alike,  after  undertaking 
business. 

Chicago  &  N.  W.  R.  Co.  t.  People,  66  111. 
366,  8  Am.  Rep.  690;  Missouri  P.  R.  Co. 
V.  Larabee  Flour  Mills  Co.  211  U.  S.  619, 
53  L.  ed.  359,  29  Sup.  Ct.  Rep.  214;  Munn 
V.  Illinois,  94  U.  S.  113,  24  L.  ed.  77;  New 
York  Cement  Co.  v.  Consolidated  Rosendale 
Cement  Co.  178  N.  Y.  167,  70  N.  E.  451 ; 
Messenger  v.  Pennsylvania  R.  Co.  37  N.  J. 
L.  635,  18  Am.  Rep.  754;  Memphis  News 
Pub.  Co.  ▼.  Southern  R.  Co.  110  Tenn.  684, 
63  L.R.A.  360,  76  S.  W.  941;  McDuffee  v. 
Portland  k  R.  R.  Co.  62  N.  H.  430,  13  Am. 
Rep.  72;  13  Current  Law,  622;  6  Am.  & 
Eng.  Enc.  Law,  177;  State  ex  rel.  Ellis 
V.  Atlantic  Coast  Line  R.  Co.  61  Fla.  578, 

40  So.  876;  Toledo  k  O.  C.  R.  Co.  v.  Wren, 
78  Ohio  St.  137,  84  N.  E.  786;  Union  P.  R. 
Co.  V.  Goodridge,  149  U.  S.  680,  37  L.  ed. 
896,  13  Sup.  Ct.  Rep.  970 ;  New  York  C.  R. 
Co.  V.  Lockwood,  17  Wall.  367,  21  L.  ed. 
627;  Gates  v.  Atlantic  Baggage  k  Cab  Co. 
107  Ga.  636,  46  L.R.A.  431,  34  S.  E.  372; 
United  States  Exp.  Co.  ▼.  State,  164  Ind. 
196,  73  N.  E.  101;  State  v.  Hartford  k  N. 
H.  R.  Co.  29  Conn.  638;  New  England  Exp. 
Co.  ▼.  Maine  C.  R.  Co.  67  Me.  188,  2  Am. 
Rep.  31 ;  Shipper  v.  Pennsylvania  R.  Co.  47 
Pa.  338;  Sanford  v.  Catawissa,  W.  k  E.  R. 
Co.  24  Pa.  378,  64  Am.  Dec.  667;  Case  of 
Monopolies,  11  Coke,  84;  7  Harvard  L. 
Rev.  342;  Stat.  21  James  I.  chap.  3;  Eddy, 
Combinations,  §  336;  State  ex  rel.  Dobney 
V.  Chicago  &  N.  W.  R.  Co.  83  Neb.  618,  120 
40  l^.I^A.(N.S.) 


N.  W.  166;  State  ex  rel.  Ellis  v.  Atlantic 
Coast  Line  R.  Co.  61  Fla.  678,  40  So.  875; 
Mathis  V.  Southern  R.  Co.  65  S.  C.  271,  61 
L.R.A.  824,  43  S.  E.  684;  Chicago  k  A.  R. 
Co.  T.  Davis,  159  HI.  63,  60  Am  St.  Rep. 
143,  42  N.  E.  382;  Atlantic  Coast  Line  R. 
Co.  V.  Geraty,  20  L.R.A.(N.S.)  310,  91  C. 
C.  A.  602,  166  Fed.  10. 

Industry  located  on  line  to  which  person- 
al delivery  is  appropriate  may  recover  for 
refusal  to. serve  it  in  matters  in  which  its 
patrons  are  interested,  or  where  the  direct 
result  is  loss  of  custom. 

Coe  V.  Louisville  &  N.  R.  Co.  8  Fed.  776 ; 
Chesapeake  k  P.  Teleph.  Co.  v.  Baltimore 
k  O.  Teleg.  Co.  66  Md.  399,  69  Am.  Rep. 
167,  7  Atl.  809;  Chicago  &  N.  W.  R,  Co. 
V.  People,  56  111.  365,  8  Am.  Rep.  690; 
Lancashire  k  Y.  R.  Co.  v.  Gidlow,  L.  R.  7 
H.  L.  617,  46  L.  J.  Exch.  N.  S.  626,  32  L. 
T.  N.  S.  673,  24  Week.  Rep.  144;  Richmond 
V.  Dubuque  &  S.  C.  R.  Co.  40  Iowa,  264; 
3  Sutherland,  Damages,  3d  ed.  §  901,  p. 
2682;  Texas  k  P.  R.  Co.  t.  Marshall,  136 
U.  S.  393,  34  L.  ed.  386,  10  Sup.  Ct.  Rep. 
846;  Tift  v.  Southern  R.  Co.  138  Fed.  763. 

Baker,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

If  a  duty  rests  upon  a  public  service  cor- 
poration to  afford  facilities  independently 
to  each  of  two  persons,  industries,  or  locali- 
ties, the  service  must  be  rendered  on  sub- 
stantially equal  terms,  impartially,  with- 
out undue  discrimination.  But  if  no  duty 
in  law  exists  to  serve  either,  then  the  giv- 
ing to  one  of  what  is  not  owed  cannot  be  a 
basis  for  the  other's  complaint  of  unlaw- 
ful discrimination;  that  is,  back  of  any 
question  of  unlawful  discrimination  must 
lie  the  duty  to  serve. 

It  is  usually  said  that  a  common  car- 
rier's duty  is  to  serve  the  public.  In  a 
general  sense  this  is  true,  for  latently  the 
right  to  be  served  is  in  the  public;  but  the 
carriers  duty  arises  only  when  some  individ- 
ual demands  a  service  that  is  common,  that 
is  due  to  him  as  a  member  of  the  public. 
And  if  the  individual  separates  himself 
from  the  public,  and  demands  a  use  of  the 
carrier's  property  or  facilities,  not  in  the 
common  right,  but  for  his  own  separate 
profit  or  advantage,  the  carrier  may  either 
refuse  or,  within  certain  limits,  obligate 
itself  to  give  the  special  privilege.  We  say 
"within  certain  limits/'  for  in  the  public 
interest  the  carrier  cannot  be  permitted  to 
incapacitate  itself  for  the  full  performance 
of  its  public  obligations.  These  princi- 
ples are  sufficiently  illustrated  in  Express 
Cjises,  117  U.  S,  1,  29  L.  ed.  791,  6  Sup.  Ct, 
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Rep.  542,  628;  Lake  Shore  k  M.  S.  R.  Co. 
V.  Smith,  173  U.  S.  697,  43  L.  cd.  864,  19 
Sup.  Ct.  Rep.  565;  Donovan  v.  Pennsyl- 
vania Co.  61  L.R.A.  140,  57  C.  C.  A.  362, 
120  Fed.  215,  affirmed  in  199  U.  S.  279,  50 
L.  ed.  192,  26  Sup.  Ct.  Rep.  91;  Johnson 
V.  Georgia  R.  k  Bkg.  Co.  108  Ga.  496,  46 
L.R.A.  502,  34  S.  E.  127 ;  State  ex  rel.  Skeen 
V.  Ogden  Rapid  Transit  Co.  38  Utah,  242, 
112  Pac.  120;  1  Wyman,  Public  Service 
Corp.    §    757. 

Tested  bj  these  principles,  a  cause  of  ac- 
tion was  neither  pleaded  nor  proved.  Plain- 
tiff was  not  demanding,  in  the  common  right, 
that  he  be  -  accepted  as  a  passenger.  As 
agent  of  intending  passengers,  plaintiff  had 
no  standing,  for  the  right  would  be  in 
them.  Further,  no  group  of  persons  who 
separate  themselves  from  the  public  can 
demand,  in  the  common  right,  that  a  spe- 
cial train,  to  which  thej  alone,  and  not 
the  public  generally,  shall  be  admitted, 
shall  be  run  on  such  days  and  at  sucli 
hours  as  they  choose  to  Birnam  Wood,  or 
any  field  or  grove  that  pleases  them.  Still 
less  is  there  room  for  the  claim  that  every 
landowner,  or  any  landowner,  who  may  have 
rented  his  ground  to  intending  picnickers, 
can  by  mandamus  compel  the  carrier  to  fur- 
nish such  trains. 

Defendant,  a  foreign  corporation  doing 
an  interstate  business,  was,  of  course,  as 
fully  subject  to  Illinois  law  as  any  inter- 
state carrier  chartered  by  the  state.  But 
we  find  nothing  in  the  Illinois  Constitu- 
tion, statutes,  or  decisions  that  furnishes 
any  foundation  for  plaintiff's  case.  Authori- 
ties dealing  with  the  rights  of  passengers, 
shippers,  and  consignees  are  not  in  point, 
for  plaintiff  was  not  a  passenger,  nor  was 
he  a  shipper  or  consignee  of  passengers. 

Contract  and  custom  were  urged  in  argu- 
ment as  additional  grounds  of  plaintiff's 
case.  That  plaintiff  on  defendant's  "en- 
couragement" should  have  opened  his  park, 
and  "at  defendant's  special  instance  and  re- 
quest" should  have  invested  so  large  a 
sum  in  structures,  may  have  been  unfortu- 
nate. But  no  contract  elements  of  time, 
terms,  conditions,  mutuality,  appear  in 
pleadings  or  proofs;  and  the  cause  was  sub- 
mitted to  the  jury  solely  as  one  of  discrim- 
ination. As  to  custom  it  is  enough  to  say 
that  a  custom  to  do  a  thing  from  time  to 
time  under  special  contracts  will  not  es- 
tablish a  custom  to  dispense  with  contracts. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  further  procedings  not  in- 
consistent with  this  opinion. 

Petition  for  certiorari  denied  by  Supreme 
Court  of  United  States  April  8«  1912. 
40  t,R.A.(N.S.) 


IOWA  SUPREME  COURT. 

IOWA  CITY 
▼. 

-  JOSEPH  GLASSMAN,  Appt. 

(—  Iowa  — ,  136  N.  W.  899.) 

License  —  peddlinsf  —  excessive  fee  ~ 
ezceedlnfif  profits  of  business. 

1.  A  municipality  will  not  be  permitted 
to  enforce  a  license  for  peddling  fruits  and 
vegetables  within  its  limits,  which  if  paid 
by  the  day  exceeds  the  daily  grosA  profits 
of  the  business,  or  if  by  the  year  nearly 
equals  the  gross  profits  that  could  be  made 
in  the  portion  of  the  year  during  which  the 
business  could  be  carried  on. 

Municipal  corporations  —  taxing  pow- 
er —  review  by  court. 

2.  The  discretion  of  the  municipal  corpo- 
ration in  exercising  its  taxing  power  upon 
the  business  of  peddling  within  its  limits 
is  not  beyond  the  power  of  the  courts  to 
review,  so  far  as  it  affects  the  reasonable- 
ness of  the  tax. 

Appeal  —  failure  to  nnmber  lines  — 
discretion. 

3.  The  court  will  exercise  discretion  as  to 
striking  the  abstract  for  a  failure  to  com- 
ply with  the  rules  as  to  numbering  the 
fines,  where  the  case  is  before  it  for  final 
determination  and  the  entire  abstract  is 
so  short  that  no  inconvenience  could  have 
been  caused  by  the  omission. 

Same  —  deficient  argument  —  discre- 
tion as  to  striking. 

4.  The  court  will  exercise  discretion  as 
to  striking  appellant's  argument  in  a  crim- 
inal case,  for  failure  to  comply  with  the 
rules  as  to  preliminary  statements,  when 
the  question  is  not  raised  until  final  sub- 
mission. 

(June  26,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Johnson 
County  convicting  him  of  violating  a  mu- 
nicipal ordinance  forbidding  peddling  with- 
out a  license.    Reversed. 

Statement  by  McGlain,  Ch.  J. : 

The  defendant  was  convicted  before  the 
mayor  of  peddling  within  the  limits  of  the 
city  without  first  having  procured  a  license. 
On  appeal  to  the  district  court,  it  was  con- 
ceded by  the  defendant  that  he  was  en- 
gaged in  peddling,  within  the  terms  of  an 
ordinance,  and  evidence  was  introduced  for 
the  purpose  of  showing  that  the  provisions 
of  the  ordinance  were  unreasonable.     Tbe 

*■ —         —  -  ,  — 

Note.  —  As  to  validity  of  license  tax  up- 
on peddlers  so  high  as  to  be  prohibitory  in 
effect,  see  note  to  People  v.  Wilson,  35 
L.R.A.  (N.S.)  1074.  And  see  references  in 
that  note  for  annotatiop  on  related  ques- 
tions, 
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trial  court  made  a  finding  affirming  the 
judgment  of  the  mayor«  and  the  defendant 
appeals. 

Mr.  O.  A.  Byington,  for  appellant: 

Whenever  it  la  manifest  that  the 
amount  of  a  license  tax  imposed  in  the  ex- 
ercise of  the  police  power  is  substantially 
in  excess  of  the  reasonable  expense  of  is- 
suing a  license  and  of  regulating  the  oc- 
cupation to  which  it  pertains,  or  is  virtu- 
ally prohibitory,  the  act  or  ordinance  im- 
posing the  tax  is  invalid. 

25  Cyc.  ell;  Van  Hook  v.  Selma,  70  Ala. 
361,  45  Am.  Bep.  85;  Fayetteville  v.  Car- 
ter, 52  Ark.  301,  6  L.R.A.  509,  12  8.  W. 
573;  Jacksonville  v.  Ledwith,  26  Fla.  166, 
9  L.Rji.  69,  23  Am.  St.  Rep.  658,  7  So. 
885;  Spiegler  v.  Chicago,  216  111.  114,  74 
N.  E.  718;  Wysong  v.  Lebanon,  163  Ind. 
132,  71  N.  E.  194;  Burlington  v.  Unter- 
kircher,  99  Iowa,  401,  68  N.  W.  795;  Re 
Martin,  62  Kan.  638,  64  Pac.  43;  State  v. 
Snowman,  94  Me.  99,  50  L.R.A.  544,  80  Am. 
St.  Rep.  380,  46  Atl.  815;  Van  Baalen  y. 
People,  40  Mich.  258;  St.  Paul  v.  Dow,  37 
Minn.  20,  5  Am.  St.  Rep.  811,  32  N.  W. 
860;  Littlefield  v.  State,  42  Neb.  223,  28 
L.R.A.  588,  47  Am.  St.  Rep.  697,  60  N.  W. 
724;  Blanke  ▼.  Board  of  Health,  64  N.  J. 
L.  42,  44  Atl.  847;  Baker  v.  Cincinnati,  11 
Ohio  St.  534;  Johnson  ▼.  Philadelphia,  60 
Pa.  445. 

In  case  of  useful  employments,  prohibi- 
tion cannot  be  .  exercised  under  authority 
to  license. 

Burlington  ▼.  Bumgardner,  42  Iowa,  674; 
Burlington  v.  Putnam  Ins.  Co.  31  Iowa, 
102;  Ottumwa  v.  Zekind,  95  Iowa,  622,  29 
L.R.A.  734,  58  Am.  St.  447,  64  N.  W. 
646. 

Messrs.  A.  E.  Maine  and  Fraiik  F. 
Messer,  for  appellee: 

A  license  tax  imposed  in  the  exercise  of 
the  discretion  vested  in  the  municipal  au- 
thorities cannot  be  declared  unreasonable 
because  the  court  may  think  so. 

Cooper  V.  District  of  Columbia,  MacArth. 
k  M.  250;  United  States  Distilling  Co.  v. 
Chicago,  112  111.  19;  25  Cyc.  612;  McCray 
V.  United  States,  195  U.  S.  27,  49  L.  ed. 
78,  24  Sup.  Ct.  Rep.  769,  1  Ann.  Cas.  561; 
Denny  v.  Des  Moines  County,  143  Iowa, 
466,  121  N.  W.  1068;  Scottish  Union  3k 
Nat.  Ins.  Co.  v.  Herriott,  109  Iowa,  615, 
77  Am.  St.  Rep.  548,  80  N.  W.  665. 

The  law  presumes  the  charge  to  be  rea- 
sonable. 

Iowa  City  v.  Newell,  116  Iowa,  58,  87 
N.  W.  739;  Ottumwa  v.  Zekind,  96  Iowa, 
623,  29  L.R.A.  734,  58  Am.  St.  Rep.  447, 
64  N.  W.  646;  Burlington  v.  Unterkircher, 
99  Iowa,  407,  68  N.  W.  795;  Burlington  v. 
Putnam  Ins.  Co.  31  Iowa,  102. 

The  question  of  unreasonableness  cannot 
40  L.R.A.(N.S.) 


be  determined  by  the  extent  of  the  busi- 
ness of  a  single  individual. 

NashvUle,  C.  k  St.  L.  R.  Co.  v.  Attalla, 
118  Ala.  363,  24  So.  450;  StuU  v.  De 
Mattos,  23  Wash.  71,  51  L.R.A.  896,  62 
Pac.  451;  Swan  ▼.  Indianola,  142  Iowa, 
740,  121  N.  W.  647;  Fretwell  v.  Troy,  18 
Kan.  271;  People  v.  Grant,  157  Mich.  24, 
133  Am.  St.  Rep.  329,  121  N.  W.  300; 
Cherokee  v.  Fox,  34  Kan.  16,  7  Pac.  625; 
Re  White,  43  Minn.  250,  45  N.  W.  232; 
Beecher  v.  Ferris,  110  Mich.  637,  68  N.  W. 
269;  People  ▼.  Baker,  116  Mich.  199,  73 
N.  W.  116;  Gamble  v.  Montgomery,  147  Ala. 
682,  39  So.  353;  Burlington  v.  Unterkircher, 
99  Iowa,  407,  68  N.  W.  795;  Iowa  City  t. 
Newell,  115  Iowa,  66,  87  N.  W.  739. 

McClain,  Ch.  J^  delivered  the  opinion 
of  the  court: 

In  the  attempted  exercise  of  the  authority 
conferred  by  Code,  §  700,  **to  regulate, 
license,  and  tax  peddlers,"  the  plaintiff  city 
enacted  an  ordinance  describing  as  a  mis- 
demeanor and  providing  a  penalty  for  ply- 
ing the  vocation  of  a  peddler  within  the 
city  limits  "without  first  procuring  a  li- 
cense and  paying  the  license  fee  and  tax, 
which  license  fee  and  tax  shall  be,  in  ad- 
dition to  the  mayor's  fee  of  $1,  the  sum 
of  $6  per  day  or  $350  per  year  for  each 
peddler  on  foot;  $6  per  day  or  $360  per 
year  for  each  peddler  using  a  one-horse  con- 
veyance; $10  per  day  or  $500  per  year  for 
each  peddler  using  a  two-horse  conveyance." 
It  is  conceded  that  defendant  was  engaged 
in  peddling  fruit  and  vegetables  not  of  his 
own  raising,  from  house  to  house  in  Iowa 
City,  without  procuring  a  license  and  in 
violation  of  the  ordinance.  The  sole  ques- 
tion presented  for  determination  is  whether 
the  ordinance  is  valid. 

I.  While  a  city  has  unquestionably  the 
power  to  regulate  the  business  of  peddling, 
by  requiring  that  any  person  desiring  to 
pursue  such  business  must  secure  a  license, 
it  is  well  settled  that,  in  the  exeroise  of 
the  power  to  regulate,  the  city  cannot  im- 
pose a  license  fee  which  shall  be  in  effect 
prohibitory  and  thus  entirely  suppress  the 
pursuit  of  a  lawful  calling.  The  council 
being  vested  with  authority  to  legislate  on 
the  subject,  its  discretion  will  not  be  inter- 
fered with  unless  its  action  is  plainly  un- 
reasonable; but  the  courts  may  inquire  into 
the  reasonableness  of  such  regulations  and 
hold  them  to^  be  in  excess  of  the  power 
conferred,  if  the  manifest  purpose  and 
effect  is  to  prohibit,  rather  than  to  regu- 
late, in  a  case  where  the  power  to  prohibit 
is  not  given.  State  Center  v.  Barenstein, 
66  Iowa,  249,  23  N.  W.  652;  Ottumwa  v. 
Zekind,  95  Iowa,  622,  29  L.R.A.  734,  68 
Am.  St.  Rep.  447,  64  N.  W.  646;  Burling- 
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ton  V.  Unterkircher,  99  Iowa,  401,  68  K. 
W.  796. 

It  seems  to  us  plain,  on  the  face  of  the 
ordinance  itself,  that  it  was  not  passed  in 
any  reasonable  attempt  to  regulate  the 
business  of  peddling.  It  is  impossible  to 
conceive  of  any  conditions  involved  in  the 
pursuit  of  such  business  which  would  jus- 
tify the  exaction  as  a  mere  license  fee  of 
$5  per  day  or  $350  per  year  for  a  peddler 
on  foot,  or  a  correspondingly  greater 
amount  for  a  peddler  using  a  one-horse  or 
A  two-horse  conveyance.  The  court  can 
certainly  take  judicial  notice  of  the  fact 
that  no  reasonable  system  of  regulation  for 
the  protection  of  the  public  would  involve 
any  such  expense  on  the  part  of  the  city 
as  would  require  the  imposition  of  such  a 
license  fee,  and  that  the  business  involved 
no  such  extraordinary,  wear  and  tear  on 
the  streets  of  the  city  as  would  justify  any 
such  exaction. 

II.  Counsel  for  the  city  insist,  however, 
as  the  proper  basis  for  the  license  required, 
that,  in  the  exercise  of  the  power  of  taxa- 
tion conferred  as  distinct  from  the  power 
of  regulation,  the  discretion  of  the  city 
council  is  absolute,  and  not  subject  to  re- 
view by  the  courts;  and  it  is  without  doubt 
true,  as  said  in  many  cases,  that  the  dis- 
cretion of  the  council  in  exercising  the 
power  of  taxation  should  not  be  interfered 
with  by  the  courts  on  trivial  grounds.  But 
we  find  no  authority  for  saying  that  the 
power  of  the  city  council  to  impose  taxes 
of  this  character  is  without  limitation  and 
beyond  inquiry  as  to  the  reasonableness  of 
the  taxes  imposed.  With  reference  to  the 
power  of  the  city  council  in  a  different  class 
of  cases  in  which  the  exercise  of  discretion 
is  vested  in  it,  we  have  used  this  language: 
"It  is  undoubtedly  true  that  ordinances  of 
a  municipality,  when  passed  by  legislative 
authority,  are  to  be  given  great  force  and 
effect,  but  they  are  not  sacred,  by  any 
means;  and  it  is  equally  as  true  that,  where 
general  power  is  given  a  municipality,  it 
mustf  be  exercised  in  a  reasonable  manner, 
and,  if  it  is  not  so  exercised,  it  is  the  duty 
of  tiie  courts  to  protect  those  who  may  suf- 
fer thereby."  Hall  v.  Cedar  Rapids,  115 
Iowa,  199,  88  N.  W.  448. 

The  general  rule  is  that,  when  a  ques- 
tion is  raised  as  to  the  reasonableness  of  a 
city  ordinance  which  has  reference  to  a 
subject-matter  within  the  corporate  juris- 
diction, the  ordinance  will  be  presumed  to 
be  reasonable,  unless  the  contrary  appears 
on  the  face  of  the  ordinance  itself  or  is 
established  by  proper  evidence.  Com.  v. 
Patch,  97  Mass.  221;  Van  Hook  v.  Selma, 
70  Ala.  361,  45  Am.  Rep.  85;  Gamble  v. 
Montgomery,  147  Ala.  682,  39  So.  353;  Fay- 
etteville  v.  Carter,  52  Ark.  301,  6  L.R.A. 
40  L.R.A.(N.S.) 


509,  12  S.  W.  673;   Iowa  City  t.  Newell, 
116  Iowa,  55,  87  N.  W.  739. 

But,  on  the  other  hand,  if  it  is  evident 
that  the  ordinance  is  not  calculated,  nor 
intended,  in  fact,  to  accomplish  a  purpose 
within  the  legitimate  scope  of  the  particu- 
lar power  conferred  upon  the  city,  it  is  in- 
valid.    With  reference  to  an  ordinance  ex- 
acting a  license  fee  of  $10  per  month  for 
selling  or  offering  for  sale  fresh  meat  on 
the  streets,  which  it  was  attempted  to  jus- 
tify under  a  grant  of  authority  to  license 
and  regulate  hawkers,  hucksters,  and  ped- 
dlers, the  supreme  court  of  Michigan  used 
this  language:     "It  is  evident  that  it  [the 
ordinance]  was  simply  an  exercise  of  arbi- 
trary and  unauthorized  class  legislation  for 
the  benefit  of  a  few  shopkeepers,  and  an  un- 
just discrimination  against  those  who  de- 
sired to  sell  from  carts  or  wagons  about  the 
village.    It  is  difficult  to  perceive  how  such 
a  by-law  could  be   of   public  benefit.     Its 
tendency  would  be,  if  enforced,  to  increase 
the  price  of  fresh  meat  to  the  consumer, 
while  it  could  serve  no  useful  or  beneficial 
purpose    as    an    offset    to    this    increased 
cost    of    an    article    of    daily    and  neces- 
sary food."     Chaddock  v.   Day,   76   Mich. 
527,  4  L.R.A.  809,  13  Am.  St.  Rep.  468,  42 
N.   W.   977.     In  Peoria  v.  Ougenheim,  61 
111.  App.  374,  involving  the  validity  of  an 
ordinance   imposing  a  license  fee  of  $200 
pef  month  on  itinerant  merchants  and  tran- 
sient   venders    of    merchandise,    the    court 
said:     ''The  ordinance  clearly  shows  that 
its  aim  and  intent  was  to  prevent  competi- 
tion with  the  city  merchants  by  transient 
merchants,  to  the  detriment  of  the  public 
generally.     The  license  fixed  by  the  ordi- 
nance is  out  of  all  reason  too  high.     .    .    . 
It  could  not  have  been  intended  for  revenue, 
for  very  few  could  or  would  pay  it,  and  it 
would  be  an  unreasonable  tax  and  out  of 
all  proportion  to  other  taxation."     In  Har- 
rodsburg  v.  Renfro,  22  Ky.  L.  Rep.  806,  61 
L.R.A.  897,  58  S.  W.  795,  it  was  held  that 
an  ordinance  fixing  the  amount  of  a  lieense 
for  the  sale  of  intoxicants  at  $300  per  year 
more  for  a  place  on  the  main  street  than 
was    required    for    a   place    on    any    other 
street  was  unconstitutional  because  it  vio- 
lated the  spirit  of  the  Constitution  as  to 
uniformity  of  laws  in  respect  to  taxation. 
In    Carrollton    v.    Bazzette,    159    111.    284, 
31    L.R.A.    522,    42    N.    E.    837,    it    was 
held  that  authority  given  to  the  city  coun- 
cil  to    "license,    tax,    regulate,    suppress, 
or      prohibit      itinerant      merchants      and 
transient     venders     of     merchandise"    did 
not    sustain    an    ordinance    which    was    in 
effect  prohibitory  as  to  a  business  not  •b- 
jectionable  in  respect  to  the  character  of 
the  articles  sold  nor  the  mode  of  selliBg, 
and  that  it  was  therefore  material  for  tlM 


1912. 


IOWA  CITY  V.  GLASSMAN. 


855 


court  to  inquire  whether  the  license  fee 
iixed  was  reasonable,  or  whether  it  was  so 
high  as  to  amount  in  effect  to  a  suppres- 
sion of  the  business,  rather  than  a  regula- 
tion of  it  by  license;  and  the  court  reached 
the  conclusion  that  a  license  fee  of  $10  per 
day  without  discrimination  as  to  the  extent 
of  the  business  or  the  length  of  time  it 
was  to  be  conducted  was  unreasonable. 
These  cases  sustain  the  conclusion  which 
we  reach  that,  even  in  the  exercise  of  the 
power  to  tax,  the  reasonableness  of  the 
ordinance  in  its  general  provisions  and 
with  reference  to  the  subject-matter  may  be 
inquired  into. 

Looking  to  the  ordinance  itself,  we  find 
that  it  imposes  upon  peddlers  a  minimum 
tax  of  $5  per  day  or  $350  per  year  without 
regard  to  any  period  greater  than  one  day 
and  less  than  one  year  during  which  the 
business  may  be  pursued;  and,  looking 
into  the  evidence,  we  discover  that  the  busi- 
ness in  which  defendant  was  engaged  was 
that  of  selling,  from  house  to  house,  fruit 
and  vegetables  which  he  had  purchased  in 
carload  lots  or  in  smaller  quantities;  that 
he  could  not  profitably  carry  on  his  busi- 
ness for  more  than  about  six  months  in 
the  year;  and  that  his  gross  profits  on  sales 
did  not  exceed  on  the  average  $3  or  $4  per 
day.  It  appears  from  the  evidence  that  the 
profits  thus  testified  to  by  defendant  were 
substantially  as  large  as  those  of  others 
engaged  in  the  same  kind  of  business.  It 
further  appears  that  the  taxes  paid  by  sev- 
eral grocers  in  the  city  on  their  stocks 
of  merchandise  amount  per  annum  to  from 
$10  to  $50.  Now  we  think  it  quite  evident 
that  the  purpose  of  the  council  was  not 
to  impose  a  tax  on  peddlers  which  would  be 
reasonable  in  view  of  the  fact  that  they 
are  not  subject  to  taxation  as  merchants, 
and  in  view  of  the  further  fact  that  by  rea- 
son of  their  exemption  from  rent  charges 
their  percentage  of  profits  on  the  business 
done  may  be  larger  than  that  of  regular 
merchants ;  but  to  practically  and  effectually 
prohibit  such  business  as  that  which  de- 
fendant was  attempting  to  conduct,  a  busi- 
ness in  every  respect  lawful  and  entitled  to 
reasonable  protection  and  encouragement. 
We  therefore  hold  that  the  tax  imposed  is 
unreasonable,  and  on  that  account  the  ordi- 
nance is  void. 

III.  With  the  case  has  been  submitted  a 
motion  of  appellee  to  strike  the  appel- 
lant's abstract  and  argument,  and  to  affirm. 
The  objection  to  the  abstract  is  that  the 
lines  are  not  numbered  as  required  by  §  50 
of  our  rules.  We  have  in  some  cases  re- 
quired the  appellant  to  number  the  lines 
of  his  abstract  where  he  has  omitted  to  do 
so  before  takinsf  ^ubmiBsion  of  the  case. 
But  thd  Abstract  in  this  case  consists  of 
«0  L.R.A.(N.S.) 


but  nifie  pages,  and  we  have  not  thought 
that  it  would  be  of  any  practical  advan- 
tage to  the  appellee  to  enforce  the  rule  in 
this  manner.  Vve  might,  of  course,  refuse 
now  to  consider  the  case  if  the  omission 
of  the  appellant  to  comply  with  the  rule 
was  of  any  practical  inconvenience  of  the 
court.  But  we  do  not  feel  justified  in  arbi- 
trarily dismissing  the  appeal  for  technical 
failure  to  comply  with  the  rule.  In  short, 
we  are  inclined  to  enforce  the  rule  with 
strictness  where  timely  objection  is  made 
and  it  appears  that  its  enforcement  would 
be  of  any  practical  advantage  to  the  appel- 
lee or  to  the  court;  but  we  reserve  some 
discretion  as  to  its  enforcement  when  the 
case   is  before  us  for  final   determination. 

The  ground  presented  for  striking  appel- 
lant's brief  and  argument  is  that  it  con- 
tains no  preliminary  statement  of  the  na- 
ture of  the  action,  the  issues,  the  facts,  the 
judgment,  and  the  errors  and  exceptions 
relied  upon  for  reversal,  as  required  by  our 
rules,  §  53.  We  mighty  no  doubt,  with 
propriety  strike  the  appellant's  brief  and  ar- 
gument on  this  ground  before  the  submis- 
sion of  the  case;  but  even  then  we  should 
usually  do  so  only  with  leave  to  remedy 
the  defects  pointed  out  within  a  reasonable 
time.  We  would  not  be  justified  in  now 
doing  so,  especially  in  a  criminal  case,  and 
thus  cutting  off  the  appellant  from  any  op- 
portunity to  have  his  case  considered.  We 
must  reserve  a  discretion  in  the  application 
of  the  rule  when  the  question  is  raised  on 
final  submission.  The  motion  to  strike  the 
abstract  and  argument  and  to  affirm  is 
therefore  overruled. 

The  judgment  of  the  lower  court  iU8- 
taining  defendant's  conviction  under  the 
ordinance  ia  reversed. 


KANSAS    SUPREMS   COURT. 

C.   A.  RICHOLSON 
v. 

WILLIAM  FERGUSON,  Appt 
(—  Kan.  — ,  124  Pac.  360.) 

Evidence  —  entries  in  books. 

1.  Under  the  provisions  of  the  statute 
that  entries  in  books  intended  as  records  of 
payments  and  similar  matters,  made  in  the 
regular  course  of  business,  at  or  near  the 
time  of  the  transaction,  shall  be  admissible 

Headnotes  by  Mason,  J. 

Note.  ^  A  search  has  failed  to  disclose 
any  other  cases  passing  upon  the  question 
decided  in  Richolbon  v.  F^trguson,  as  to 
payment  by  a  debtor  as  evidence  as  against 
a  third  perBon  of  the  previous  existence 
of  the   indebtedness. 
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in  evidence  on  proof  that  they  were  so 
made,  the  fact  that  a  corporation  made  cer- 
tain payments  may  be  shown  by  its  books, 
although  it  is  not  a  party  to  the  action. 

Same  —  payment  by  stranger  —  evi- 
dence of  debt. 

2.  Where  one  who  had  been  the  general 
manager  of  a  corporation  sells  his  stock 
under  an  agreement  that  a  note  given  in 
part  payment  therefor  shall  be  subject  to  a 
proportionate  deduction  on  account  of  any 
just  claims  existing  against  the  corpora- 
tion, not  shown  by  its  books,  in  an  action 
upon  the  note,  proof  of  the  defendant  that 
such  claims  were  made  against  the  corpo- 
ration, and  that  a  new  manager  paid  them 
after  a  full  investigation,  makes  out  a 
prima  facie  case  for  a  deduction,  and  casts 
upon  the  plaintiff  the  burden  of  showing 
that  the  claims  so  made  and  paid  were  not 
just. 

(June  89  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  McPherson 
County  in  plaintiff's  favor  in  an  action  on 
a  note  given  in  part  payment  of  stock.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  O.  Johnson,  for  appellant: 

The  books  of  the  company  were  compe- 
tent and  proper  evidence. 

State  V.  Stephenson,  69  Kan.  405,  105 
Am.  St.  Rep.  171,  76  Pac.  905;  ^tna  Ins. 
Co.  V.  Weide,  9  Wall.  677,  19  L.  cd.  810; 
Garden  City  v.  Heller,  61  Kan.  767,  60 
Pac.  1060;  St  Louis  &  S.  F.  R.  Co.  v. 
Gaba,    78    Kan.    432,    97    Pac.    435. 

The  law  presimies  that  business  transac- 
tions of  men  are  done  in  good  faith,  and 
the  courts  must  presume,  in  the  absence  of 
any  evidence  to  the  contrary,  that  the  com- 
pany acted  in  good  faith  when  it  paid  these 
various  items  entered  in  the  said  Royston 
Suspense  Account. 

Baughman  v.  Penn,  33  Kan.  508,  6  Pac. 
890. 

Mr.  David  Ritchie,  for  appellee: 

Entries  in  books  are  never  competent  as 
against  third  parties,  and  cannot  be  used 
as  against  parties  that  are  not  parties  to 
them. 

State  ex  rel.  Pabst  Brewing  Co.  v.  Car- 
penter, 129  Wis.  380,  8  L.R.A.(N.S.)  178, 
108  N.  W.  641;  Powers  v.  Hazelton  &  L. 
R.  Co.  33  Ohio  St.  429;  Minton  v.  Under- 
wood Lumber  Co.  79  Wis.  646,  48  N..  W. 
857. 

Mason,  J.,  delivered  the  opinion  of  the 

court: 

In  1906  J.  T.  Royston  organized  the  Mar- 
quette Roller  Mill  Company,  having  a  cap- 
ital stock  of  $40,000.    Only  one  share  stood 


acted  as  agent,  owned  a  considerable 
amount  of  stock.  He  was  general  manager 
of  the  business  until  December,  1907, 
when  he  and  his  wife  sold  their  stock 
to  various  persons;  William  Ferguson  be- 
ing the  purchaser  of  twenty  shares.  A 
written  agreement  for  the  sale  provided 
that  the  price  should  be  fixed  by  the  book 
value,  according  to  an  inventory  to  be 
taken,  one  third  to  be  paid  in  cash,  one 
third  in  six  months,  and  the  remaining  one 
third  in  a  year;  notes  to  be  given  for  the 
deferred  payments.  The  contract  contained 
a  provision  reading:  "The  notes  due  in 
six  months  to  be  subject  to  deduction  of 
'pro  rata  shares  of  any  just  claims  or  bills 
of  any  nature  that  may  be  held  by  any 
parties  against  said  mill  company,  and 
which  for  any  cause  do  not  appear  on  the 
books  of  the  company  at  time  of  inventory." 
The  inventory  was  made,  and  the  price  of 
Ferguson's  stock  was  thereby  fixed  at 
$2,125.29.  He  paid  $1,417.06  in  cash,  and 
gave  his  note  for  $708.53;  the  note  bearing 
the  memorandum:  "This  note  subject  to 
deduction  for  any  claim  against  the  mill 
company,  and  not  appearing  on  the  hooka 
of  the  company."  The  note  was  transferred 
to  C.  A.  Richolson,  who  brought  action 
upon  it.  Ferguson  answered,  alleging  that 
at  the  time  of  his  purchase  of  the  stock 
there  were  just  claims  against  the  company, 
not  shown  on  its  books,  amounting  to 
$14,036.97,  and  that  the  reduction  in  price 
to  which  he  was  entitled  on  that  account 
amounted  to  more  than  the  note.  At  the 
trial  the  existence  of  three  claims  of  that 
character  was  admitted.  The  defendant 
introduced  evidence  tending  to  show  that 
after  the  sale  of  the  Royston  stock  a  num- 
ber of  claims  were  made  against  the  com- 
pany on  account  of  matters  not  shown  on 
the  books;  that  these  claims  were  investi- 
gated by  the  new  manager,  and  either  paid 
in  full,  or  compromised  by  the  payment  of 
a  less  sum.  The  court  directed  a  verdict 
for  the  plaintiff,  and  the  defendant  appeals. 
The  new  manager  of  the  company  testi- 
fied that  he  had  examined  into  the  various 
claims  that  were  made  against  the  com- 
pany by  reason  of  the  manner  in  which  the 
business  had  been  conducted  under  the 
former  management,  found  that  they  were 
meritorious,  and  made  the  best  settlement 
he  could;  that  all  such  payments  were  cor- 
rectly entered  in  the  books  under  the  title 
"Royston  Suspense  Account."  That  account, 
showing  payments  amounting  in  all  to 
$13,636.97,  was  offered  in  evidence.  The 
plaintiff  contends  that  the  books  of  the  com- 
pany were  not  admissible  against  him.  We 
think  they  were  clearly  competent  for  the 
purpose   of   proving  the   amount  paid   out 

in  his  name;  but  his  wife,  for  whom  he  '  by  the  corporation  upon  claims  not  shown 
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by  the  books  at  the  time  the  stock  was  sold. 
The  statute  makes  entries  intended  as  rec- 
ords of  payments  admissible  on  proof  that 
they  were  made  in  the  regular  course  of 
business  of  any  person  or  corporation,  at 
or  about  the  time  of  the  transaction.  Civil 
Cede,  §  384  (Gen.  SUt.  1909,  §  6979). 
Here  there  was  eyidence  not  only  of  their 
having  been  so  made,  but  that  they  were 
in  fact  correct. 

A  more  difficult  question  is  whether  the 
fact  that  the  corporation  paid  the  claims 
is  prima  facie  evidence  that  they  were 
valid.  The  contract  of  Royston  in  selling 
the  stock  was  in  effect  a  warranty  that 
there  were  no  outstanding  valid  claims 
against  the  company,  not  shown  by  the 
books,  and  the  defendant's  answer  in  effect 
asks  damages  for  the  breach  of  that  war- 
ranty. The  grantee  of  a  warranty  deed, 
who,  without  being  sued,  buys  in  an  out- 
standing title  or  pays  off  a  claim,  is  re- 
quired to  prove  its  validity,  in  order  to 
have  recourse  against  his  grantor;  and  by 
the  weight  of  authority  a  judgment  against 
him  is  not  even  prima  facie  evidence 
against  a  grantor,  who  had  no  notice  of  the 
action,  although  there  are  some  decisions 
to  the  contrary;  and  Mr.  Freeman  says 
that  the  question  has  not  been  carefully 
considered.  1  Freeman,  Judgm.  §  187;  8 
Am.  &  £ng.  Enc  Law,  98;  2  Devlin,  Deeds, 
3d  ed.  §§  918,  919,  925,  926;  2  Black, 
Judgm.  §§  667,  671. 

Here  the  claims  were  paid  without  notice 
to   the   warrantor.     They   were   not  paid, 
however,  by  the  person  to  whom  the  war- 
ranty was  made,  but  by  the  corporation, 
over  whose  action  he  had  no  control.     As 
between  the  Roystons    (or  Richolson,  who 
claims  through  them)    and  Ferguson,  the 
fact  that  the  corporation  paid  the  claims 
would    have    been    competent   evidence    of 
their  validity,  if  the  officers  had  had  per- 
sonal knowledge  of  the  matter,  on  the  prin- 
ciple that  makes  a  statement  against  in- 
terest   admissible.     Although    the    officers 
necessarily    acted    only   upon    information 
derived  from  others,  their  payment  of  the 
claims   was   some   evidence   that  they   be- 
lieved them  to  be  valid.    The  obvious  pur- 
pose of  the  guaranty  given   to   Ferguson 
was  that  he  should  get  the  stock  at  its 
actual    value.     The    risk    of   claims   being 
enforced  agaiiist  the  company  on  account  of 
matters  not  shown  by  the  bpoks  was  as- 
sumed by  the  Roystons.    When  such  claims 
were  presented  to  and  paid  by  the  company, 
Ferguson,  through  no  fault  of  his  own,  was 
made  to  suffer  the  character  of  loss  against 
which  he  had  been  insured.     We  think  it 
was     rather     incumbent    upon     Richolson, 
claiming   through   the   Roystons,    to   show 
that  the  claims  paid  were  not  just,  than 
40  L.R.A.(N.S.) 


upon  Ferguson  to  show  that  they  were. 
ThQ  knowledge  and  means  of  infor- 
mation of  J.  T.  Royston  concerning  the 
transactions  were  necessarily  superior  to 
those  of  Ferguson.  The  situation  is  un- 
usual, and  we  are  aware  of  no  case  the  facts 
of  which  are  closely  similar.  Perhaps  the 
nearest  in  principal  is  St.  Louis  &  S.  F.  R. 
Co.  V.  Gaba,  78  Kan.  432,  97  Pac.  435. 
There  a  contract  for  the  construction  of  a 
building  imposed  a  loss  of  $10  upon  the 
contractor  for  each  day  completion  was  de- 
layed beyond  a  fixed  date.  The  subcon- 
tractor agreed  with  the  contractor  to  lose 
$10  for  each  day's  delay  caused  by  his 
failure  to  supply  certain  materials  in  time. 
A  delay  in  the  completion  of  the  building 
was  caused  by  the  negligence  of  a  railroad 
company  in  handling  material  shipped  by 
the  subcontractor.  Tlie  contractor  submit- 
ted to  a  deduction  of  $10  a  day  in  his  set- 
tlement with  the  builder,  and  the  subcon- 
tractor to  a  similar  deduction  in  his  set- 
tlement with  the  contractor.  It  was  held, 
upon  these  facts,  that  the  subcontractor 
could  recover  the  same  amount  from  the 
railroad  company,  without  proving  that  the 
circumstances  were  such  that  the  builder 
could  have  enforced  against  the  contractor 
a  claim  for  damages  at  the  rate  of  $10  a 
day. 

The  defendant  asks  that  judgment  in  his 
favor  be  directed  by  this  court.  We  think, 
however,  that  the  ends  of  justice  will  be 
better  served  by  a  new  trial.  The  trial 
court,  in  effect,  sustained  a  demurrer  to  the 
defendant's  evidence.  The  parties  should 
have  a  further  opportunity  to  introduce 
evidence. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

All  the  Justices  concur. 


KENTUCKY  COURT  OP  APPEAIjS. 

rRUIN-(X)LNON     CONTRACTINa    COM- 
PANY, Appt., 

V. 

L  C.  CHATTERSON. 

(146  Ky.  604,  143  8.  W.  6.V 

Foreign  corporation  —  estoppel  to  ques- 
tion right  to  do  business. 

1.  The  rule  preventing  one  who  contracts 

Note,  ^  Statutory  provision  for  penalty 
as  affecting  validity  or  enforceability 
of  contract  made  by  foreign  corpora^ 
tion  without  complying  with  oondi' 
tions  of  doing  business. 

This  note  is  supplemental  to  the  note  to 
Tri-State   Amusement  Co.   v.   Forest  Park 
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with  a  corporation  from  denying  its  cor- 
porate existence  does  not  prevent  a  taxpay- 
er from  denying  the  ri^ht  of  a  corporation 
with  which  a  municipality  contracted  for  a 
street  improvement,  to  enforce  the  assess* 
ment  against  his  property,  because  of  fail- 
ure to  comply  with  the  statutory  require- 
ments necessary  to  permit  it  to  do  business 
in  the  state. 

Same  —  right   to   enforce   contract  — 
atatntory   penalty. 

2.  A  foreign  corporation  which  contract- 
ed to  pave  a  street  without  complying  with 
the  statutory  requirements  necessary  to 
enable  it  to  do  business  in  the  state  can- 
not enforce  the  paving  assessment,  if  the 
statute  provides  that  it  shall  not  be  lawful 


for  it  to  do  business  In  the  state  until  it 
has  complied  with  the  statute,  although  the 
only  penalty  provided  by  the  statute  is  a 
fine. 

(January   30,   1912.)' 

APPEAL  by  plaintiff  from  a  Judgment 
of  the  Chancery  Branch,  First  Division, 
of  the  Circuit  Court  for  Jefferson  County 
dismissing  an  action  brought  to  enforce  a 
lien  upon  defendant's  property  to  satisfy 
the  cost  of  a  street  improvement.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Adrian  C.  Humphreys  for  appel- 
lant. 


Highlands  Amusement  Co.  4  L.K.A.  (N.S.) 
688. 

These  notes  do  not  purport  to  deal  with 
the  general  question  whether  a  contract 
made  in  violation  of  the  terms  of  a  statute 
in  relation  to  foreign  corporations  is  for 
that  reason  invalid  or  unenforceable,  but 
only  with  the  effect  upon  that  general  ques- 
tion of  the  fact  that  the  statute  provides 
for  a  pecuniary  penalty  in  such  case.  They 
therefore  do  not  include  cases  like  David 
Lupton's  Sons  Co.  v.  Automobile  Club,  225 
U.  S.  489,  56  L.  ed.  1177,  32  Sup.  Ct.  Rep. 
711,  involving  the  effect  upon  that  question 
of  the  fact  that  the  only  consequence  ex- 
pressly declared  by  the  statute  is  exclusion 
from  the  courts  of  the  state. 

Generally,  as  to  the  enforceability  in  a 
Federal  court  or  a  court  of  another  state 
of  a  contract  made  by  a  foreign  corporation 
which  has  not  complied  with  the  conditions 
of  doing  business  in  the  state>  see  note  in 
20  L.R.A.(N.S.)   999. 

It  will  be  seen  that  in  Fruin-Colnon 
Contracting  Co.  v.  Ciiatterson  it  is  held 
that  where  a  statute  in  the  nature  of  a 
police  regulation  expressly  declares  that  it 
shall  be  unlawful  to  do  business  until  its 
requirements  have  been  complied  with,  and 
imposes  a  penalty  for  its  violation,  a  con- 
tract made  in  contravention  of  the  statute 
will  not  be  enforced  by  the  courts,  althous^h 
the  statute  does  not  in  terms  bar  actions 
in  the  courts. 

Cases  holding  the  contract  void. 

There  is  considerable  difference  of  opinion 
as  to  the  effect  upon  the  contract  of  a  stat- 
ute imposing  a  penalty  for  its  disobedience. 
In  some  cnses  it  is  considered  that  the 
statute  prevents  the  making  of  a  contract, 
while  other  cases  hold  that  the  contract 
itself  is  not  invalid.  It  will  be  noted  that 
the  cases  where  the  contract  is  held  void 
are  not  confined  to  those  arising  under  stat- 
utes which  expressly  declare  that  the  unli- 
censed doing  of  business  shall  be  illegal  or 
unlawful. 

In  Re  Conecuh  Pine  Lumber  &  ^Ifg.  Co. 
180  Fed.  249,  where  the  Alabama  Constitu- 
tion forbade  any  foreign  corporation  to  do 
"any  business  in  this  state,  without  having 
at  least  one  known  place  of  business,  and 
4©  L.R.A.(N.S.) 


an  authorized  agent  or  agents  therein,"  and 
statutes  passed  to  give  effect  to  the  consti- 
tutional provision  made  the  doing  of  any 
business  in  this  state,  without  compliance 
with  the  Constitution  and  statutes,  illegal, 
and  forbid  it  under  a  penalty."  The  court 
said:  "The  doing  of  business  by  a  foreinii 
corporation,  without  compliance  with  the 
laws  of  the  state  in  that  regard,  was  not 
only  contrary  to  its  policy,  but  was  made 
illegal,  and  forbidden  under  a  penalty.  The 
courts  will  not  enforce  such  a  contract,  di- 
rectly or  indirectly,  but  leave  the  parties 
in  the  situation  in  which  they  have  placed 
themselves,  and  refuse  to  aid  either." 

And  in  Thomas  v.  Birmin<^ham  R.  Light 
&  P.  Co.  195  Fed.  340,  it  was  held  that 
as  the  Alabama  court  of  last  resort  had 
decided  that  the  statute  made  contracts  of 
foreisfn  corporations  not  complying  with  its 
regulations,  void,  the  Federal  court  would 
follow  the  construction  of  the  Alabama 
court.  ( As  to  the  duty  of  the  Federal  court 
to  follow  the  state  court  decisions  as  to 
such  question,  see  note  to  Snare  &  Triest 
Co.  V.  Friedman,  ante,  p.  380). 

Where  the  Constitution  and  statute  pro- 
vided that  no  foreign  corporation  should  do 
any  business  in  the  state  without  liaving 
one  or  more  known  places  of  business  and 
an  agent  upon  whom  process  might  be 
served,  and  the  statute  also  provided  that 
it  should  not  be  lawful  for  sucti  corporation 
to  do  any  business  in  the  state  until  it 
should  file  a  certain  statement,  and  that 
any  person  who  as  employee  or  officer  or 
agent  of  the  corporation  should  transact 
any  business  for  it  within  the  state,  with- 
out the  provisions  of  the  act  being  complied 
with,  should  be  guilty  of  a  misdemeanor, 
the  United  States  court  in  Pittsburgh 
Constr.  Co.  v.  West  Side  Belt  R.  Co.  11 
L.R.A.(N.S.)  1145,  83  C.  C.  A.  501,  164  Fed. 
929,  followed  the  construction  of  the  Penn- 
sylvania court,  holding  that  contracts  of  a 
foreign  corporation  made  before  it  was  reir- 
istered  in  Pennsylvania  were  void  (al- 
though the  decision  of  the  state  court  upon 
the  statute  was  subsequent  to  tlte  making 
of  the  contract  in  question  in  the  case  in 
the  Federal  court). 

In  United  Lead  Co.  v.  J.  W.  Reedy  Ele- 
vator Mfg.  Co.  222  111.  199.  78  N.  E.  587, 
6  Ann.  Cas.  637,  where  the  statute  provided 
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MesBTi.  Chatterson  &  Blitz,  for  appel- 
lee: 

A  state  may  impose  upen  foreign  corpo* 
rations  entering  the  state  such  terms  as  it  I 
deems  fit. 

Pembina  Consol.  Silver  Min.  ft  Mill.  Co. 
T.  Pennsylvania,  125  U.  S.  181,  31  L.  ed. 
650,  2  Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep. 
737. 

Tlie  object  of  §  571,  Ky.  Stat.,  was  to 
provide  some  known  designated  person  up* 
on  whom  process  could  be  served,  so  as  to 
bring  the  corporation  personally  before  the 
courts  of  this  state. 


Paducah  Cooperage  Co.  v.  Com.  122  Ky. 
755,  93  S.  W.  92. 

An  unlawful  act  cannot  be  made  lawful 
after  its  commission,  by  any  subsequent 
act  of  the  violator,  and  such  unlawful  act 
is  of  itself  void. 

Tri-State  Amusement  Co.  ▼.  Forest  Park 
Highlands  Amusement  Co.  192  Mo.  404, 
4  L.R.A.(N.S.)  688,  111  Am.  St  Rep.  511, 
90  S.  W.  1020,  4  Ann.  Cas.  808. 

When  the  act  is  declared  unlawful  and 
therefore  prohibited,  any  contract  made  in 
pursuance  of  said  unlawful  act  is  prohibited 
and  void. 

Ibid.;  Cincinnati  Mut.  Health  Assur.  Co. 


that  no  foreign  corporation  organized  for 
pecuniary  profit  should  be  authorized  or 
permitted  to  transact  business  in  the  state 
until  it  designated  an  agent  to  receive  pro- 
cess, and  also  provided  a  punishment  or  pen- 
alty for  a  failure  to  comply  with  the  act; 
and  further  provided  that  no  such  corpol'a- 
tion  so  failing  could  maintain  any  suit  or 
action,  legal  or  equitable,  in  any  court  of 
the  state,  whether  arising  out  of  contract 
or  tort, — it  was  held  that  a  contract  en- 
tered into  by  such  corporation  while  not 
permitted  to  transact  business  in  the  state 
was  null  and  void.  Compare  Meader  Fur- 
niture Co.  V.  Commercial  Nat.  S.  D.  Co. 
infra. 

In  Hunter  W.  Finch  &  Co.  ▼.  Zenith  Fur- 
nace Co.  245  111.  586,  92  N.  £.  621,  the 
court  said:  "The  rule  in  this  state  is  that 
if  a  contract  is  unlawful  under  the  statute, 
it  is  void  notwithstanding  the  statute  im- 
poses a  penalty  upon  a  foreign  corporation 
doing  business  in  violation  of  its  provisions. 
.  .  .  Tlie  same  principle  seems  to  be  main- 
tained by  the  supreme  court  of  Minnesota." 
But  the  court  admitted  the  evidence  of  a 
contract  made  in  Minnesota  by  the  plain- 
tiff, an  Illinois  corporation  not  complying 
with  the  Minnesota  statute  (the  contract 
being  for  the  purchase  of  coal  by  it  to  be 
delivered  by  the  seller  to  a  Minnesota  part- 
nership), considering  that  it  was  not  the 
purpose  of  the  Minnesota  statute  to  pro- 
hibit the  making  of  a  single  isolated  con- 
tract such  as  the  one  in  question. 

Where  the  statute  prohibited  the  trans- 
action of  business  until  the  statute  had 
been  complied  with, — ^made  such  foreign  cor- 
porations subject  to  all  the  liabilities,  re- 
strictions, and  duties  which  were  or  might 
be  imposed  upon  corporations  of  the  like 
character  organized  under  the  laws  of  the 
state;  provided  that  they  should  have  no 
other  or  greater  powers,  that  there  should 
be  a  penalty  or  fine  for  failure  to  comply 
with  the  act,  and  that  no  such  noncom- 
plying  corporation  should  be  entitled  to 
maintain  any  suit  or  action  in  any  court 
of  the  state  upon  any  demand,  whether 
legal  or  equitable, — it  was  held  that  the 
business  carried  on  by  a  foreign  corporation 
that  had  not  complied  with  the  statute 
was  unlawful  and  contrary  to  the  state 
policy,  and  every  contract  it  entered  into 
40  L.R.A.(N.S.) 


in  furtherance  of  such  disobedience  was 
void.  Parke,  D.  &  Co.  ▼.  Mullett,  —  Mo. 
— ,  149  S.  W.  461.  The  court  follows  the 
decision  in  Tri-State  Amusement  Co.  v. 
Forest  Park  Highlands  Amusement  Co.  102 
Mo.  404,  4  L.R.A.(N.S.)  688,  111  Am.  St. 
Rep.  611,  90  S.  W.  1020,  4  Ann.  Cas.  808, 
without  discussing  the  point  in  detail. 

The  same  view  was  expressed  in  First 
Nat.  Bank  v.  Leeper,  121  Mo.  App.  688, 
97  S.  W.  636,  where,  however,  it  was  held 
that  the  contract  in  question  was  not  with- 
in the  expression  ''doing  business,"  and 
that  therefore  it  was  not  against  the  public 
policy  of  the  state. 

Under  a  statute  providing  that  no  extra- 
provincial  company  of  a  specified  class 
should  carry  on  any  business  in  the  prov- 
ince unless  it  should  have  been  duly  licensed 
or  registered,  and  that  no  agent  of  it  should 
carry  on  such  business  until  the  company 
should  have  obtained  a  license  or  certificate, 
and  that  any  company  which  failed  or  neg- 
lected to  obtain  such  license  or  certificate 
should  incur  a  penalt;^  of  $50  for  every  day 
during  which  it  carried  on  such  business, 
it  was  held  that  the  statute  was  a  clear 
prohibition,  and  that  the  contracts  of  such 
company  within  the  province  were  void. 
Northwestern  Constr.  Co.  v.  Young,  13  B. 
G.  297,  overruling  DeLaval  Separator  Co. 
▼.  Walworth,  13  B.  C.  74. 

In  Ireland  v,  Andrews,  6  Terr.  L.  Rep. 
66,  where  the  statute  provided  that  no  for- 
eign company  having  gain  for  its  object,  or 
a  part  of  its  object,  should  carry  on  any 
part  of  its  business  in  the  territories  unless 
it  was  duly  registered,  and  imposed  a  pen- 
alty for  a  breach  of  this  provision;  and 
further  provided  that  any  such  company 
should  not,  while  unregistered,  be  capable 
of  maintaining  an  action  or  other  proceed- 
ing in  any  court,  in  respect  of  any  contract 
made  in  whole  or  in  part  in  the  territories, 
in  the  course  of  or  in  connection  with  busi- 
ness carried  on  without  registration,  con- 
trary to  the  provisions  of  the  statute,  it 
was  held  that  a  note  given  to  such  an  un- 
registered corporation  to  pay  for  a  sale 
made  by  it,  and  indorsed  to  the  plaintiff, 
was  taken  for  an  illegal  consideration,  and 
as  the  indorsee  had  notice  of  the  illegality 
he  was  not  a  holder  in  due  course  and  could 
not  recover.  "         *     ^ 
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▼.  Rosenthal^  66  111.  85,  8  Am.  Rep.  629; 
Thome  v.  Travellers'  Ins.  Co.  80  Pa.  16,  21 
Am.  Rep.  89 ;  McCanna  k  F.  Co.  v.  Citizens' 
Trust  k  Surety  Co.  35  L.R.A.  236,  24  C.  C. 
A.  11,  39  U.  S.  App.  332,  76  Fed.  420; 
iEtna  Ins.  Co.  ▼.  llarvey,  11  Wis.  394; 
Webb  V.  Alexander,  7  Wend.  281 ;  Alleghany 
Co.  V.  Allen,  69  N.  J.  L.  270,  65  Atl.  724; 
Blevins  v.  Fairley,  71  Mo.  App.  259;  Ebr- 
hardt  ▼.  Robertson  Bros.  78  Mo.  App.  404; 
Ashland  Lumber  Co.  ▼.  Detroit  Salt  Co. 
114  Wis.  66,  89  N.  W.  904;  Allen  v.  Mil- 
waukee, 128  Wis.  678,  6  L.R.A.(N.S.)  680, 
116  Am.  St.  Rep.  64,  106  N.  W.  1099,  8 


Ann.  Cas.  392;  Meyers  v.  Spangenberg  & 
McL.  Co.  65  Misc.  476,  120  N.  Y.  Supp.  174; 
La  Moine  Lumber  k  Trading  Co.  v.  Kester- 
son,  171  Fed.  980;  Buck  Stove  k  Range  Co. 
T.  Vickers,  80  Kan.  29,  101  Pac.  668;  Cy- 
clone Min.  Co.  Y.  Baker  Light  k  P.  Co.  165 
Fed.  996;  Manufacturers'  Commercial  Co. 
V.  Blitz,  131  App.  Div.  17,  115  N.  Y.  Supp. 
402;  International  Text  Book  Co.  v.  Lynch, 
81  Vt.'  101,  69  Atl.  641 ;  International  Text- 
book Co.  V.  Peterson,  133  Wis.  302,  113  N. 
W.  730,  14  Ann.  Cas.  966. 

If  any  act  is  forbidden  under  a  penalty, 
a  contract  to  do  it  is  held  void. 


Cases  sustaining  the  contract. 

In  Dunlop  v.  Mercer,  86  C.  C.  A.  436,  166 
Fed.  645,  where  a  foreign  corporation  did 
business  in  the  state  of  Minnesota  without 
complying  with  the  statute  which  provided 
that  a  neglect  to  do  so  should  subject  it 
to  a  fine,  and  which  further  provided  that 
such  corporation  should  not  maintain  any 
suit  or  action  in  any  court  of  the  state,  it 
was  held  that  this  provision  of  the  statute 
did  not  make  the  contract  void,  nor  pre- 
vent the  corporation  from  suing  in  the 
courts  of  the  United  States.  The  court  con- 
sidered that  the  purpose  of  the  statute  was 
not  to  make  contracts  void,  but  to  subject 
the  corporation  to  process  or  perhaps  to  a 
license  tax. 

In  Meader  Furniture  Co.  v.  Commercial 
Nat.  S.  D.  Co.  192  Fed.  616,  where  the  state 
statute  provided  that  there  should  be  a 
penalty  of  a  fine  for  a  foreign  corporation 
that  faile.d  to  comply  with  the  provisions 
of  the  statute  as  to  doing  business  within 
the  state,  and  prohibited  suits  by  it  in  the 
state  courts,  it  was  held  that  this  did  not 
make  the  contract  void,  and  that  the  cor- 

? oration  might  sue  in  the  Federal  court, 
he  court  points  out  that  although,  before 
the  statute  had  been  amended  by  increas- 
ing the  amount  of  the  fine,  it  had  been 
held  by  the  supreme  court  of  the  state 
in  United  Lead  Co.  ▼.  J.  W.  Reedy  Eleva- 
tor Mfg.  Co.  supra,  that  the  statute  made 
the  contract  null  and  void,  that  the  Fed- 
eral court  was  not  bound  to  follow  this, 
as  the  decision  was  not  made  till  after  the 
contract  in  the  present  case.  The  reader 
will  note  the  direct  conflict  here  in  opin- 
ion upon  what  is  practically  the  same  stat- 
ute. 

Where  the  statute  provided  that  no  for- 
eign corporation  specified  should  be  permit- 
ted to  maintain  any  action  in  the  courts 
of  the  state  until  compliance  with  the  stat- 
ute, and  that  any  person  or  officer  presum- 
ing to  act  as  agent  or  employee  of  such 
corporation  before  the  statute  had  been 
complied  with  should  forfeit  $100  a  day, 
it  was  held  that  the  legislature  did  not 
intend  that  a  violation  of  the  statute 
should  operate  or  destroy  or  avoid  con- 
tracts made  by  such  corporations  before 
they  complied  with  the  law,  but  simply 
imposed  a  penalty  by  way  of  fine  upon  its 
40  L.ILA.(N.S.) 


agents  or  officers  who  contracted  business 
before  they  complied  therewith.  (The 
court  pointed  out  that  the  subsequent  stat- 
ute of  1908,  making  the  agents  of  such 
corporations  guilty  of  a  misdemeanor  and 
liable  to  a  fine  further  provided  that  the 
failure  to  comply  with  the  statute  should 
not  affect  the  validity  of  any  contract  made 
with  such  corporation,  but  that  it  should 
not  maintain  any  suit  in  the  courts  of 
this  state  on  any  such  contract.)  Ken- 
drick  &  Roberts  v.  Warren  Bros.  110  Md. 
47,  72  Atl.  461. 

Where  the  statute  provided  as  a  punish- 
ment for  failure  to  file  the  statutory  papers, 
a  liability  to  indictment  and,  upon  convic- 
tion, to  a  fine  not  exceeding  $500,  and 
prohibition  from  further  carrying  on  busi- 
ness in  the  state  until  the  fine  was  paid 
and  the  statute  complied  with,  it  was  held 
that  the  statute  did  not  nullify  the  con- 
tracts of  a  foreign  corporation.  Galletley 
V.  Strickland,  74  S.  C.  394,  54  S.  K  576. 

So,  where  the  statute  provided  a  penalty 
for  any  oflicer  or  agent  or  other  person  act- 
ing for  a  foreign  corporation  who  had  trans- 
acted business  without  complying  w^ith  the 
statute,  it  was  held  that  the  contracts  of 
such  corporation  were  not  void.  Horrell  v. 
California,  0.  &  W.  Homebuilders'  Asso. 
40  Wash.  631,  82  Pac.  889. 

In  the  American  Ho£el  Supply  Co.  v. 
Fairbanks,  41  N.  S.  444,  where  the  statute 
provided  that  foreign  companies,  before  do- 
ing business  in  the  province,  should  trans- 
mit to  the  provincial  secretary  a  certain 
statement,  and  that  any  company  which 
failed  to  comply  with  these  provisions  was 
liable  to  a  penalty  of  $10  per  day  during 
such  default,  and  a  penalty  of  $10  per  day 
for  every  day  that  an  agent  transacted 
business  for  it,  with  a  provision  that  the 
governor  in  council  might,  after  the  state- 
ment had  been  received  from  a  company,  re- 
mit, in  whole  or  in  part,  the  penalty  in- 
curred by  reason  of  default  in  transmitting 
the  statement,  the  court,  while  considering 
that  the  power  of  the  governor  general  to 
remit  only  applied  to  annual  statements, 
and  not  to  the  original  statement,  still  on 
the  whole  case  was  of  the  opinion  and  held 
that  the  contract  of  a  foreign  corporation 
which  had  never  filed  any  statement  was 
not  invalid*  B.  B.  B. 
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I>rury  y.  Defontaine,  1  Taunt.  136;  Smith 
V.  Robinson,  106  Ky.  477,  45  L.R.A.  510» 
60  S.  W.  862. 

The  person  dealing  with  the  corporation 
which  has  not  complied  with  the  statute 
is  estopped  to  invoke  the  aid  of  the  statute. 

Johnson  v.  Mason  Lodge,  N-o.  33,  I.  0.  O. 
F.  106  Ky.  839,  61  S.  W.  620;  Hallam  v. 
Aahford,  24  Ky.  L.  Rep.  870,  70  S.  W.  197. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  a  Missouri  corporation, 
was  awarded  in  April,  1909,  by  the  board 
of  public  works  in  the  city  of  Louisville, 
a  contract  for  the  construction  of  street 
improvements,  a  portion  of  which  abutted 
on  the  property  of  appellee.  Having  com- 
pleted the  contract  in  August,  1909,  it 
brought  this  action  in  1910  against  the 
appellee  upon  an  apportionment  warrant 
to  enforce  its  lien  upon  her  property  to 
satisfy  the  cost  of  the  improvement.  For 
defense  to  the  action,  the  appellee  relied 
on  §  571  of  the  Kentucky  Statutes  (§  2168, 
Russell's  Stat.)  providing  that  ''all  cor- 
porations except  foreign  insurance  com* 
panics  formed  under  the  laws  of  this  or  any 
other  state,  and  carrying  on  any  business 
in  this  state,  shall  at  all  times  have  one 
or  more  known  places  of  business  in  this 
state,  and  an  authorized  agent  or  agents 
thereat,  upon  whom  process  can  be  served; 
and  it  shall  not  be  lawful  for  any  corpora- 
tion to  carry  on  any  business  in  this  state, 
until  it  shall  have  filed  in  the  office  of  the 
secretary  of  state  a  statement,  signed  by 
its  president  or  secretary,  giving  the  loca- 
tion of  its  office  or  offices  in  this  state,  and 
the  name  or  names  of  its  agent  or  agents 
thereat  upon  whom  process  can  be  served; 
and  when  any  change  is  made  in  the  loca- 
tion of  its  office  or  offices  or  in  its  agent 
or  agents,  it  shall  at  once  file  with  the  sec- 
retary of  state  a  statement  of  such  change; 
and  the  former  agent  shall  remain  agent 
for  the  purpose  of  service  until  statement 
of  appointment  of  the  new  agent  is  filed; 
and  if  any  corporation  fails  to  comply  with 
the  requirements  of  this  section,  such  cor- 
poration, and  any  agent  or  employee  of 
such  corporation  who  shall  transact,  carry 
on,  or  conduct  any  business  in  this  state, 
for  it,  shall  be  severally  guilty  of  a  misde- 
meanor, and  fined  not  less  than  one  hundred 
nor  more  than  one  thousand  dollars  for 
each  offense." 

She  set  up  that  the  appellant  had  failed 
to  comply  with  this  statute  and  hence 
could  not  recover  against  her  on  the  con- 
tract made  with  the  board  of  public  works 
for  the  street  improvement.  In  a  reply, 
appellant  admitted  that  when  the  contract 
was  awarded  and  the  work  completed  it 
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had  not  complied  with  the  statute,  but 
averred  that  it  did  so  afterwards,  and  in 
November,  1909.  Chancellor  Miller,  now  a 
judge  of  this  court,  ruled  that,  under  the 
facts  admitted  by  the  pleadings,  the  plain- 
tiff could  not  recover,  and  entered  a  judg- 
ment dismissing  the  petition.  On  this  ap- 
peal, the  only  question  presented  is.  Did 
the  failure  of  the  appellant  to  comply  with 
the  statute  before  making  the  contract  and 
completing  the  work  under  it  deny  it  the 
right  to  recover  the  cost  of  the  improve- 
ment? 

A  number  of  reasons  are  assigned  by 
counsel  for  appellant  why  the  judgment 
should  be  reversed,  one  of  them  being  the 
contention  that  a  person  dealing  with  a  cor- 
poration and  contracting  with  it  as  such  is 
estopped  to  deny  its  existence  or  its  power 
to  contract.  And,  it  is  said  that  this 
street  improvement  contract,  although  not 
made  directly  with  appellee,  was  made  by 
her  agent,  the  city  of  Louisville,  and  there- 
fore, after  the  work  had  been  completed  and 
appellee  has  received  the  benefit  thereof,  she 
could  not  set  up  as  a  defense  the  want  of 
power  on  the  part  of  the  corporation  to 
make  the  contract. 

It  has  been  adjudicated  in  a  number  of 
cases  decided  by  this  court,  and  is  a  well- 
settled  doctrine,  that  a  person  who  con- 
tracts with  a  corporation  is  estopped  to 
deny  its  corporate  existence,  or  its  charter 
power  to  contract,  in  an  action  brought  by 
it  to  enforce  the  contract.  This  principle 
was  first  announced  by  this  court  in  Bank 
of  Galliopolis  v.  Trimble,  6  B.  Mon.  601, 
and  was  followed  in  Jones  v.  Bank  of  Ten- 
nessee, 8  B.  Mon.  122,  46  Am.  Dec.  640; 
Henderson  &  N.  R.  Co.  v.  Leavell,  16  B. 
Mon.  369;  Lail  v.  Mt.  Sterling  Coal  R. 
Co.  13  Bush,  32,  and  in  many  other  cases, 
and  was  subseqtiently  incorporated  in  the 
law  in  §  566  of  the  Kentucky  Statutes 
(§  2152,  Russell's  Stat.)  reading:  ''No  cor- 
poration organized  under  this  chapter  shall 
be  permitted  to  set  up  or  rely  upon  the 
want  of  legal  organization  as  a  defense  to 
any  action  against  it;  nor  shall  any  person 
transacting  business  with  such  corporation, 
or  sued  for  injury  done  to  its  property,  be 
permitted  to  rely  upon  such  want  of  legal 
organization  as  a  defense." 

But  in  none  of  the  cases  above  mentioned 
was  the  corporation  involved  acting  in 
violation  of  an  express  statute  in  making 
the  contract,  or  charged  with  having  made 
a  contract  that  it  was  forbidden  by  law 
to  enter  into.  The  plea  of  estoppel  was 
made  and  sustained  upon  the  theory  that  a 
person  who  deals  or  contracts  with  a  cor- 
poration in  its  corporate  name  and  capacity 
cannot  afterwards  rely  upon  some  defect 
in  its  organization  to  defeat  %  contract  vol- 
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untarily  entered  into  with  it.  It  is  there- 
fore very  clear  that  neither  this  line  of 
cases  nor  the  statute  has  any  application 
to  the  question  here  made.  In  this  case  the 
plea  does  not  raise  the  question  that  appel- 
lant corporation  was  not  properly  organ- 
ized, or  assail  the  legality  of  its  existence, 
or  question  its  charter  power  to  make  a  con- 
tract of  the  character  involved,  hut  it  is 
put  distinctly  upon  the  ground  that  the 
statute  declares  that  "it  shall  not  be  law- 
ful for  any  corporation  to  carry  on  any 
business  in  this  state  until  it  shall  have 
filed  in  the  office  of  the  secretary  of  state 
a  statement  signed  by  its  president  or  secre- 
^&^>  giving  the  location  of  its  office  or 
offices  in  this  state,  and  the  name  or  names 
of  its  agent  or  agents  thereat  upon  whom 
process  can  be  served,"  so  that  we  have 
no  difficulty  in  putting  these  cases  aside  as 
wholly  irrelevant  to  the  question  presented 
by  this  record.  There  are,  however,  -other 
cases  more  directly  in  point  in  which  the 
doctrine  of  estoppel  has  been  extended  to 
embrace  contracts  that  were  made  when  one 
of  the  parties  to  the  contract  was  forbidden 
by  statute  to  contract  until  after  it  had 
complied  with  certain  statutory  require- 
ments. Of  this  class  of  cases  we  might 
select  Johnson  v.  Mason  Lodge,  No.  33,  I. 
O.  O.  F.  106  Ky.  838,  51  S.  W.  620,  which 
was  followed  in  Aultman  &  T.  Co.  v.  Mead, 
109  Ky.  583,  60  S.  W.  294,  as  a  fair  exam- 
ple. In  that  case  it  appears  from  the  opin- 
ion that  Mason  Lodge  was  an  incorporated 
institution  organized  under  the  laws  of  this 
state,  and  that  Johnson  executed  to  it  his 
note  for  borrowed  money,  upon  which  note 
the  corporation  brought  suit.  As  a  defense 
to  the  action,  Johnson  set  up  that  at  the 
time  of  the  execution  of  the  note  and  the 
commencement  of  the  action  the  corporation 
had  not  filed  with  the  secretary  of  state  a 
statement  showing  the  location  of  its  office, 
and  the  name  of  its  agent  or  agents  upon 
whom  process  could  be  served,  as  required 
by  §  571  of  the  Kentucky  Statutes,  supra, 
and  for  this  reason  the  obligation  sued  on 
was  unenforceable.  In  holding  this  defense 
untenable  the  court,  without  considering 
the  effect  of  §  571  on  the  contract,  put  its 
decision  upon  §  566  of  the  Kentucky  Stat- 
utes, supra,  and  the  cases  heretofore  cited, 
holding  that,  persons  transacting  business 
with  corporations  will  not  be  permitted  to 
rely  upon  the  want  of  legal  organization  as 
a  defense.  The  opinion  further  distin- 
guished the  case  of  Vanmeter  v.  Spurrier, 
94  Ky.  22,  21  S.  W.  337,  and  Vannoy  v. 
Patton,  5  B.  Mon.  248, — that  will  be  here- 
after noticed, — ^upon  the.  ground  that  ''in 
the  case  of  Vanmeter  v.  Spurrier,  the  stat- 
ute under  consideration  was  one  to  protect 
the  public  against  worthless  fertilizers,  and 
40  UH,A.(N.S.) 


the  case  of  Vannoy  v.  Patton,  from  the  sale 
of  liquor  without  license.  .  .  .  The  vice 
was  in  the  contract  itself,  and  they  are 
therefore  distinguished  in  this  respect  from 
this  case,  which  only  involves  the  idea  of 
disability  to  sue;  and  it  appears  to  us  that 
the  defenses  relied  on  in  this  case  are  in- 
consistent, and  neither  of  them  is  tenable." 

It  is  worthy  of  notice  that  in  this  opin- 
ion the  case  of  Smith  v.  Robertson,  106  Ky. 
472,  45  L.R.A.  510,  50  S.  W.  852,  was  not 
mentioned,  although  it  would  seem  that  the 
conclusion  announced  in  the  Johnson  Case 
conflicts  with  the  conclusion  reached  in  the 
Smith  Case.  In  Smith  v.  Robertson,  Smith 
was  the  owner  of  a  stallion  that  was  bred 
to  a  mare  owned  by  Robertson  under  an 
agreement  by  which  Robertson  agreed  to 
pay  for  the  service  fee  $150.  The  action 
was  brought  by  Smith  to  recover  this  fee. 
As  a  defense  to  the  action,  Robertson  plead- 
ed and  relied  upon  §  4201  of  the  Kentucky 
Statutes  (§  6142,  Russell's  Stat.),  provid- 
ing that  "any  person  who  shall  engage  in 
any  business,  or  sell  or  offer  to  sell,  any 
article  on  which  a  license  is  required,  be- 
fore procuring  the  license  and  paying  the 
tax  thereon,  as  required  by  law,  shall  be 
deemed  guilty  of  a  misdemeanor  and,  on 
conviction,  be  fined  not  less  than  fifty  nor 
more  than  one  thousand  dollars  for  each 
offense,  unless  otherwise  specially  provid- 
ed,"— and  averred  that  Smith  had  not,  be- 
fore the  service  charged  for  was  rendered, 
paid  the  annual  license  fee  required  by  law 
for  standing  his  stallion.  And  the  court 
held  that,  as  Smith  was  guilty  of  a  vio- 
lation of  law  in  standing  his  stallion  before 
procuring  a  license  and  paying  the  license 
fee,  he  could  not  recover  on  the  contract 
with  Robertson  for  the  service  of  the  stal- 
lion. 

It  is  not,  however,  necessary  in  disposing 
of  the  case  we  have,  to  attempt  to  reconcile 
the  apparent  conflict  in  these  two  opinions; 
nor  is  it  Required  that  we  should  either 
approve  or  distinguish  the  ruling  in  John- 
son v.  Mason  Lodge,  No.  33,  I.  O.  O.  F., 
as,  in  that  case,  the  doctrine  of  estoppel 
was  applied  to  Johnson,  who  had  directly 
entered  into  the  contract  with  the  Mason 
Lodge  that  he  was  seeking  to  avoid.  If  the 
contract  relative  to  the  street  improvement 
had  been  made  between  appellant  and  appel- 
lee, then  we  would  have  a  case  in  all  re- 
spects similar  to  Johnson  ▼.  Mason  Lodge 
No.  33,  I.  0.  0.  F.  But  the  contract  sought 
to  be  enforced  by  appellant  company  was 
not  made  with  appellee,  or  with  any  agent 
authorized  to  speak  for  her.  She  was  not  a 
party,  so  far  as  the  record  shows,  to  the 
contrary,  or  advised  with  about  it.  The 
city,  without  asking  her  consent  or  con- 
sulting her  i|.t  all,  made  the  contract,  and 
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we  know  of  no  principle  in  the  law  of  es- 
toppel that  would  preclude  her  from  ques- 
tioning a  contract  made  under  circumstan- 
ces  like   this. 

As  the  appellee,  under  our  view  of  the 
law,  is  not  estopped  from  pleading  the  want 
of  authority  on  the  part  of  the  appellant 
company  to  enter  into  the  contract,  because 
forbidden  to  do  so  by  the  laws  of  this  state, 
the  question  recurs.  Should  this  statute  be 
enforced  against  it  to  defeat  the  collection 
of  the  cost  of  the  improvement T  Upon  this 
point  the  argument  is  pressed  by  counsel 
for  appellant  that  this  statute  was  not 
intended  to  affect  contracts  made  by  a  cor- 
poration that  had  not  complied  with  the 
statute,  or  to  defeat  its  right  to  enforce 
contracts  entered  into  by  it,  although  in 
technical  violation  of  the  statute.  It  is 
said  that  the  only  penalty  that  should  be 
imposed  for  a  violation  of  this  statute  is 
the  one  fixed  in  the  statute  itself,  and  that 
the  exaction  of  this  penalty  satisfies  any 
violation  of  the  statute^  committed  by  the 
corporation.  There  are  cases  holding  that 
where  a  penalty  only  is  imposed  for  the 
failure  to  comply  with  a  statute,  that  per- 
sons who  contract  with  the  corporation  and 
receive  benefits  from  it  under  the  contract 
will  not  be  permitted  to  rely  upon  its  non- 
compliance to  defeat  the  contract  while  yet 
holding  to  the  benefits.  Especially  is  this 
held  to  be  true  in  cases  in  which  the  stat- 
ute was  intended  solely  for  revenue  pur- 
poses, and  wnere  the  contract  entered  into 
was  in  itself  lawful.  Thus  in  Lindsey  v. 
Rutherford,  17  B.  Hon.  246,  Lindsey  pur- 
chased a  bill  of  exchange  upon  which  Ruth- 
erford was  liable;  and,  the  bill  not  being 
paid  at  maturity,  Lindsey  brought  suit 
against  Rutherford  and  the  other  obligors. 
They  defended  upon  the  ground  that  as 
Lindsey  had  never  obtained  a  license  to  en- 
gage in  the  business  of  purchasing  bills  and 
notes,  he  could  not  enforce  tlie  contract. 
But  the  court  put  aside  this  defense  as  in- 
sufiicient,  saying,  that  as  the  statute  was 
intended  solely  for  revenue  purposes,  and 
did  not  prohibit  the  making  of  the  contract 
attempted  to  be  enforced,  that  the  only 
penalty  that  could  be  imposed  was  the  one 
inflicted  by  the  statute  for  conducting  ehe 
business  without  a  license. 

On  the  other  hand,  in  Franklin  Ins.  Co.  v. 
Louisville  &  A.  Packet  Co.  9  Bush,  590, 
foreign  insurance  companies  instituted  an 
action  against  the  packet  company  to  re- 
cover from  it  claims  amounting  to  several 
thousand  dollars.  One  of  the  defenses  re- 
lied on  by  the  packet  company  was  that,  as 
the  companies  had  failed  to  comply  with 
the  conditions  prescribed  by  the  laws  of 
this  state,  they  could  not  recover.  In  sus- 
taining this  defense,  the  court  said:  "It 
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seems  to  use  that  that  act  by  its  terms,  de- 
tails, and  manifest  objects  clearly  imports  a 
legislative  purpose  and  intention  not  only  to 
prevent  certain  violations  of  the  act  by  the 
imposition  of  penalties,  but  to  render  it 
absolutely  unlawful  for  foreign  insurance 
corporations,  by  their  agents,  as  in  this 
case,  to  make  contracts  of  insurance  within 
the  state,  without  complying  with  and  in 
disregard  of '  the  provisions  of  the  act. 
.  .  .  Construing  the  statute  as  we  do, 
as  not  intended  merely  as  a  means  of  rais- 
ing revenue  from  the  business  of  insurance, 
but  to  affect,  the  validity  of  contracts  of 
insurance  made  in  violation  of  it, — or,  in 
other  words,  to  prohibit  the  business  itself 
so  far  as  carried  on  in  violation  of  the  law, 
^-the  contracts  of  insurance  sought  to  be 
enforced  in  this  case  were  illegal,  and 
the  court  below  properly  refused  to  enforce 
them." 

In  Vanmeter  v.  Spurrier,  94  Ky.  22,  21 
S.  W.  337,  the  statute  provided  that  any 
person  who  should  manufacture  or  sell  any 
commercial  fertilizer  without  a  compliance 
with  the  statute  regulating  the  sale  of  this 
article  should  be  subject  to  a  penalty.  The 
fertilizer  company,  without  complying  with 
the  provisions  of  the  statute,  sold  to  Van- 
meter  fertilizer,  and,  upon  his  failure  to 
pay,  brought  suit  to  recover  the  amount  due. 
Vanmeter  defended  upon  the  ground  that 
the  contract  was  not  enforceable  on  account 
ot  the  noncompliance  by  the  fertilizer  com- 
pany with  the  statute,  and  the  court  held 
this  defense  good  on  the  ground  that  al- 
though the  statute  did  not  prohibit  the 
making  of  contracts  by  companies  that  had 
not  complied  with  the  statute  or  declared 
that  such  contracts  should  not  be  ^nfored, 
it  was  yet  a  statute  to  protect  the  public 
against  the  sale  of  fraudulent  goods,  and 
contracts  made  without  compliance  with  it 
should  be  declared  void;  distinguishing  the 
case  of  Lindsey  v.  Rutherford,  supra,  upon 
the  ground  that  in  the  Rutherford  Case  the 
statute  was  purely  for  revenue  purposes, 
and  was  not  intended  to  inhibit  the  making 
of  contracts,  and  no  question  of  public  pol- 
icy was  involved  in  its  violation. 

In  Vannoy  v.  Patton,  6  B.  Mon.  248,  it 
was  held  that  the  vender  of  spirituous  li- 
quors sold  without  paying  a  license  could 
not  recover  the  price  of  the  article.  And 
here,  again,  the  court  put  the  decision  upon 
the  ground  that  the  sale  of  liquor  was  a 
business  coming  strictly  within  the  police 
power  of  the  state,  and  the  courts  would 
not  lend  their  aid  to  enforce  a  contract  in 
itself  unlawful. 

In  Bull  V.  Harragan,  17  B.  Mon.  349,  ven- 
ders of  lightning  rods  who  sold  without 
compliance  with  the  statute  regulating  the 
sale  of  such  articles  were  denied  the  right 
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to  recover  on  a  contract,  upon  the  ground 
that  the  statute  expressly  provided  that 
contracts  made  before  compliance  with  it 
should  be  void.  To  the  same  effect  is  Ma- 
bry  V.  Bullock,  7  Dana,  337. 

It  may  well  be  conceded  that  it  would  be 
difficult  to  reconcile  the  reasoning  of  the 
various  opinions  we  have  alluded  to,  and  it 
is  not  necessary  that  we  should  attempt 
this  task,  as  the  case  before  us  may  easily 
be  differentiated  from  those  we  have  cited 
holding  contracts  enforceable.  The  statute 
relied  on  in  the  case  before  us  is  not  a 
revenue  statute  in  any  sense  of  the  word. 
It  is  a  police  regulation  enacted  for  the 
benefit  and  protection  of  the  citizens  of  the 
state  and  to  enable  persons  desiring  to 
bring  actions  against  corporations  to  know 
upon  whom  service  of  process  may  be  had. 
It  not  only  imposes  a  penalty  for  its  vio- 
lation, but  it  expressly  provides  that  "it 
shall  not  be  lawful  for  any  corporation  to 
carry  on  any  business  in  this  state  until  it 
shall  have  filed  in  the  oflice  of  the  secretary 
of  state  a  statement,"  etc.  With  the  excep- 
tion of  tlie  Johnson  Case,  supra,  this  ease 
arises  under  a  statute  differently  worded 
from  the  statutes  construed  in  the  other 
cases  cited;  and,  as  the  decision  in  the 
Johnson  Case  was  rested  distinctly  upon 
the  ground  that  Johnson  was  estopped  to 
make  the  defense  that  the  contract  was  in- 
valid, we  feel  authorized  to  say  that  the 
precise  question  before  us  has  not  hereto- 
fore been  decided  by  this  court. 

With  the  question  of  estoppel  out  of  the 
way,  tlie  .exact  matter  for  decision  is.  Will 
a  foreign  corporation  be  assisted  by  the 
courts  of  this  state  to  enforce  a  contract 
that  was  entered  into  and  completed  at  a 
time  when  it  was  unlawful  for  the  corpora- 
tion to  carry  on  in  this  state  the  business  it 
was  engaged  in,  and  out  of  which  the  con- 
tract arose?  The  statute  does  not  provide 
that  contracts  entered  into  before  it  has 
been  complied  with  shall  be  void  or  nonen- 
forc^able,  nor  does  it  use  any  language  in 
reference  to  the  contract;  but,  when  a  stat- 
ute makes  it  unlawful  to  do  business  under 
certain  conditions,  it  seems  to  necessarily 
and  logically  follow  that  the  doing  of  the 
business  under  the  prohibited  conditions  is 
in  itself  unlawful.  When  the  doing  of  the 
act  is  made  unlawful,  there  is  no  reason 
why  the  statute  should  also  declare  that 
contracts  made  in  violation  of  •  it  should 
also  be  unlawful.  When  the  law  prohibits 
a  thing,  it  is  unlawful  to  do  it,  and  the 
courts  should  not  lend  their  aid  to  the  en- 
forcement of  prohibited  contracts.  Courts 
are  established  to  afford  remedies  to  liti- 
gants who  seek  relief  growing  out  of  lawful 
transactions,  and  not  to  aid  those  who 
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would  invoke  their  assistance  to  enforce 
contracts  made  in  violation  of  law.  Their 
chief  purpose  is  to  secure  the  observance 
of  laws  enacted  for  the  safety  and  protec- 
tion of  life  and  property  and  the  general 
well-being  of  the  people,  and  it  would  be 
a  startling  departure  from  this  purpose  if 
they  should  also  give  relief  to  parties  who 
were  seeking  to  enforce  contracts  made  in 
violation  of  law.  Such  a  course  of  proced- 
ure would  be  a  perversion  of  justice,  and 
convert  the  courts  into  instruments  to  aid 
lawbreakers,  in  place  of  punishing  them. 
It  is  also  argued  that  it  would  be  a  hard- 
ship on  this  corporation  to  lose  the  value 
of  ita  work,  but  this  furnishes  no  reason 
why  it  should  obtain  relief,  as  there  is 
scarcely  a  penal  statute  the  enforcement  of 
which  does  not  impose  severe  burdens;  and, 
if  the  severity  of  the  punishment  should 
be  treated  as  a  reason  for  disregarding  the 
statute,  many  beneficial  laws  would  go 
unenforced. 

'  Our  attention  has  been  called  by  counsel 
for  appellant  to  authorities  from  other 
states,  holding  that  the  courts  will  not  deny 
relief  in  cases  of  this  cliaracter,  but  will 
leave  the  offending  corporations  to  be  pun- 
ished under  the  penalty  feature  of  the  stat- 
ute. That  there  is  much  diversity  of  opin- 
ion on  the  subject  under  consideration  to 
be  found  in  the  decisions  of  the  courts  of 
other  states  cannot  be  doubted  by  any  per- 
son who  has  examined  the  cases,  but  we 
think  the  weight  of  authority  supports  the 
principle  that  when  a  statute  expressly 
declares  that  it  shall  be  unlawful  to  do 
business  until  its  requirements  have  been 
complied  with,  a  contract  made  in  contra- 
vention of  the  statute  will  not  be  enforced 
by  the  courts.  Buckley  v.  Humason,  50 
Minn.  195,  16  L.R.A.  423,  36  Am.  St.  Rep. 
637,  62  N.  W.  386;  McConnell  v.  Kitchens, 
20  S.  C.  430,  47  Am.  Rep.  846;  Johnson  v. 
Hulings,  103  Pa.  498,  49  Am.  Rep.  131; 
Henni  ▼.  Fidelity  Bldg.  k  L.  Co.  61  Neb. 
744,  87  Am.  St.  Rep.  619,  86  N.  W.  476; 
Tri-btate  Amusement  Co.  v.  Forest  Park 
Highlands  Amusement  Co.  192  Mo.  404,  4 
L.R.A.(N.S.)  688,  11  Am.  St.  Rep.  511, 
90  S.  W.  1020,  4  Ann.  Cas.  808 ;  Randall  v. 
Tuell,  89  Me.  443,  38  L.R.A.  143,  36  Atl. 
910;  Cincinnati  Mut.  Health  Assur.  Co.  ▼. 
Rosenthal,  65  111.  85,  8  Am.  Rep.  626;  2 
Chitty,  Contr.  p.  1005;  1  Page,  Contr.  §  332. 
Where  a  statute  is  purely  for  revenue  pur- 
poses, and  contains  no  prohibition  against 
the  making  of  contracts,  and  does  not  de- 
clare that  contracts  made  without  obtaining 
the  license  shall  be  unlawful,  the  rule  gen- 
erally prevailing  is  that  a  contract  made 
without  obtaining  the  license  is  not  void. 
Fairly  v.  Wappoo  Mills,  44  S.  C.  227,  29 
L.R.A.  215,  22  S.  E.  108;  Vermont  Loaa  dt 
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T.  Co.  V.  HoffmaD,  6  Idaho,  376,  37  L.R.A.  ,  /^  PPEAL  by  defendant  from  a  judgment 
509,  95  Am.  St.  Rep.  186,  49  Pac.  314.   But, 
as  this  statute  was  not  enacted  for  revenue 


purposes,  our  conclusion  is  that  the  prohi- 
bition against  the  corporation  doing  busi- 
ness in  this  state  also  prohibits  the  enforce- 
ment of  contracts  made  by  it. 

Wherefore    the    judgment    of    the    lower 
court  is  affirmed. 

Miller,  J,,  not  sitting. 


MINNESOTA   SUPREME   COURT. 

STATE    OF   MINNESOTA,   Respt.^ 

V. 

OLE  HANSON,  Appt. 

(—  Minn.  — ,  136  N.  W.  412.) 

Evidence  ~  sufficiency  —  coloring  oleo- 
margarln. 

1.  Defendant  was  convicted  of  selling 
oleomargarin  made  in  imitation  of  butter 
of  a  shade  or  tint  of  vellow,  under  chapter 
183,  Laws  of  1911.     ft  is  held: 

Evidence  was  sufficient  to  justify  the 
jury  in  finding  that  the  oleomargarin  sold 
was  by  intentional  selection  of  ingredients, 
thoucrh  without  artificial  coloring,  purpose- 
ly made  of  a  shade  or  tint  of  yellow. 

Oleomargarin   —  statutory  prohibition 
^  construction. 

2.  Chapter  183,  Laws  1911,  construed, 
and  held  to  prohibit  the  manufacture  or 
sale  of  oleomargarin  purposely  made  of  a 
shade  or  tint  of  yellow,  though  no  artificial 
coloring  matter  is  used,  and  that  the  words 
"butter  of  a  shade  or  tint  of  yellow"  mean 
not  only  "yellow  butter,"  but  all  butter 
which  has  any  shade  or  tint  of  yellow. 

Same  —  constitutionality. 

3.  As  so  construed,  §  1  of  the  act  is  un- 
constitutional, in  so  far  as  it  prohibits  the 
manufacture  or  sale  of  oleomargarin  of  a 
shade  or  tint  of  yellow;  such  shade  or  tint 
being  produced  by  natural  and  essential  in- 
l^redients  which  are  not  deleterious  or  in- 
jurious to  health. 


<Holt  and  Philip  E.  Brown,  JJ.,  dissent.) 
(May  31,  1912.) 

Headnotes  by  Bunn,  J. 

Note,  ^  For  applicability  of  oleomar- 
garin statutes  where  resemblance  to  butter 
results  from  choice  of  ingredients,  and  not 
from  the  introduction  of  coloring  matter, 
sep  note  to  State  v.  Meyer,  14  L.R.A.(N.S.) 
1062. 

As  to  ignorance  that  article  furnished  as 
butter   is   oleomargarin   as   a   defense,   see 
note  to  State  v.   Welch,   32  L.R.A.(N.S.) 
746. 
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J\.  of  the  District  Court  for  Blue  Earth 
County  convicting  him  of  illegally  selling 
oleomargarin,  and  from  an  order  denying 
his  motion  for  a  new  trial.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  Veeder,  with  Messrs.  Frank 
B.  Kellogg,  C  A.  Severance,  and  Robert 
E.  Olds,  for  appellant: 

As  a  matter  of  construction,  the  colora- 
tion and  ingredients  referred  to  are  arti- 
ficial and  extraneous  ones;  and  so  long  as 
the  product  is  made  from  ''wholesome,  nec- 
essary, and  recognized  ingredients,"  it  may 
be  sold,  even  though  it  resembles  gutter, 
and  even  though  the  manufacturer  might, 
by  selecting  his  ingredients,  make  the  prod- 
uct a  lighter  color. 

State  V.  Hammond  Packing  Co.  105  Minn. 
359,  117  N.  W.  606;  Bennett  v.  Carr,  134 
Mich.  243,  96  K.  W.  26;  State,  Ammon, 
Prosecutor,  v.  Newton,  ^0  N.  J.  L.  643,  14 
Atl.  610;  McCann  v.  Com.  198  Pa.  509,  48 
Atl.  470. 

Oleomargarin  is  a  wholesome  food  prod- 
uct, and  its  manufacture  and  sale  cannot  be 
prohibited. 

People  V.  Marx,  99  N.  Y.  377,  52  Am. 
Rep.  34,  2  N.  E.  29;  People  v.  Arensberg, 
106  N.  Y.  123,  59  Am.  Rep.  483,  11  N.  E. 
277 ;  People  v.  Meyer,  89  App.  Div.  185,  85 
N.  Y.  Supp.  834;  People  ex  rel.  McAuIey  v. 
Wahle,  124  App.  Div.  762,  109  N.  Y.  Supp. 
629;  People  v.  Biesecker,  169  N.  Y.  53,  57 
L.RwA.  178,  88  Am.  St.  Rep.  534,  61  N.  E. 
990;  People  v.  Guiton,  73  Misc.  408,  133 
N.  Y.  Supp.  353. 

A  statute  prohibiting  the  manufacture 
or  sale  of  a  wholesome  article  of  food  can- 
not be  upheld. 

State  V.  Hanson,  84  Minn.  42,  54  L.R.A. 
468,  86  N.  W.  768;  SUte  v.  Tetu,  98  Minn. 
351,  107  N.  W.  953,  108  N.  W.  470;  State 
V.  Crescent  Creamery  Co.  83  Minn.  284,  54 
L.R.A.  466,  85  Am.  St.  Rep.  464,  86  N.  W. 
107;  Collins  v.  New  Hampshire,  171  U.  S. 
30,  43  L.  ed.  60,  18  Sup.  Ct.  Rep.  768. 

Messrs.  Lyndon  A.  Smith,  Attorney 
General,  Alexander  L.  Janes,  Assistant 
Attorney  General,  and  John  W.  Schinltt, 
for  the  State: 

The  state  proved  an  intentional  imita- 
tion of  butter  of  a  shade  or  tint  of  yellow, 
and  this  warranted  conviction. 

Meyer  v.  State,  134  Wis.  156,  14  L.R.A. 
(N.S.')    1061,  114  N.  W.  501. 

Bnnn,  J.,  delivered  the  opinion  of  the 
court: 

Defendant  was  convicted  of  selling  oleo- 
margarin made  in  imitation  of  butter  of  a 
shade  or  tint  of  yellow,  in  violation  of  the 
provisions  of  chapter   183,   Laws  of  1011. 
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He  appealed  from  an  order  denying  his 
motion  for  a  new' trial. 

The  questions  here  are  (1)  as  to  the  suf- 
ficiency of  the  evidence  to  sustain  a  deci- 
sion that  there  was  an  intent  to  make  oleo- 
margarin  of  a  shade  or  tint  of  yellow,  (2) 
as  to  the  proper  construction  of  the  law, 
and  (3)  as  to  its  constitutionality  when  so 
construed.  The  material  provisions  of  the 
law  in  question  are  as  follows: 

The  title  is:  "An  Act  to  Regulate  the 
Manufacture  and  Sale  of  Oleomargarin 
and  to  Prescribe  Penalties  and  Punish- 
ments for  the  Violation  of  the  Provisions 
of  this  Act." 

Section  1  provides,  in  suhstance,  that  no 
person,  firm,  or  corporation  shall  manufac- 
ture or  sell  oleomargarin  which  shall  he  in 
imitation  of  hutter  of  any  shade  or  tint  of 
yellow,  unless  such  oleomargarin  shall  be 
made  and  kept  free  from  all  coloration  or 
ingredients  causing  it  to  look  like  butter  of 
any  shade  or  tint  of  yellow,  nor  unless  the 
same  shall  be  kept  and  presented  in  a  sep- 
arate and  distinct  form,  and  in  such  man- 
ner as  will  advise  the  purchaser  and  con- 
sumer of  its  real  character. 

Section  2  makes  it  unlawful  to  sell  or 
offer  for  sale  oleomargarin  which  is  not 
conspicuously  labeled  as  such  on  each  tub, 
package,  or  parcel  thereof,  and  requires  the 
wrapping  in  which  it  is  sold  to  purchasers 
to  be  plainly  stamped  with  the  word  "oleo- 
margarin." Descriptive  matter  on  the  label 
is  required  to  be  free  from  misleading  infor- 
mation, or  any  matter  that  would  indicate 
that  the  product  was  butter.  At  the  end  of 
this  section  is  this  proviso:  "Provided  that 
notliing  in  this  section  shall  be  construed 
to  prohibit  the  manufacture  or  sale  of  oleo- 
margarin in  a  separate  and  distinct  form, 
and  in  such  manner  as  will  advise  the  pur- 
chaser and  consumer  of  its  real  character, 
when  free  from  coloration  or  ingredients 
that  cause  it  to  look  like  or  resemble  butter 
of  any  shade  or  tint  of  yellow." 

Section  3  makes  it  unlawful  for  the  pro- 
prietor of  any  hotel,  dining  room,  caf6,  bak- 
ery, boat,  lumber,  mining,  or  railroad  camp, 
boarding  house,  or  hospital,  where  guests, 
boarders,  or  patients  are  served  with  food, 
to  serve  oleomargarin  as  or  for  butter,  or 
as  a  substitute  for  butter,  unless  the  bill  of 
fare,  if  there  be  one,  or  a  placard  conspicu- 
ously posted,  if  there  be  no  bill  of  fare,  shall 
announce  "Oleomargarin  used  in  place  of 
butter." 

There  is  no  claim  by  the  state  that  the 
oleomargarin  sold  by  defendant  was  arti- 
ficially colored  by  the  addition  of  any  dye 
or  coloring  matter.  The  sole  charge  is  that 
the  essential  ingredients  were  so  selected 
and  mixed  as  to  produce  an  article  that 
resembled  or  imitated  butter  of  a  shade  or 
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tint  of  yellow.  It  is  i^ot  denied  that  the 
article  sold  possessed  this  shade  or  tint  of 
yellow,  and  in  that  respect,  as  well  as 
others,  resembled  butter.  That  the  maker 
intended  to  produce  this  result,  and  delib- 
erately endeavored  to  make  an  article  that 
would  look  like  butter  of  a  yellow  shade  or 
tint,  is,  we  think,  established  by  the  evi- 
dence. But  it  is  freely  admitted  that  this 
color  is  the  result  of  judicious  selection 
and  combination  of  fats,  oils,  and  other 
necessary  ingredients;  that  no  coloring  mat- 
ter is  used;  and  that  the  result  is  a  thor- 
oughly healthful  product  that  resembles 
yellow  butter  in  appearance  and  texture, 
tastes  like  butter,  and  sells  at  a  lower  price. 
That  it  was  possible  for  the  manufacturer, 
the  real  defendant  here,  to  make  oleomar- 
garin that  was  equally  wholesome  and  pal- 
atable, but  of  a  shade  or  tint  of  yellow 
that  was  much  lighter  than  the  article  on 
the  sale  of  which  the  conviction  was  based^ 
is  clear,  because  oleomargarin  of  such  light- 
er shade  or  tint  was  also  manufactured  and 
sold.  But  it  is  fully  established  and  con-, 
ceded  that  it  is  impossible  to  make  oleo- 
margarin that'  is  pure  white,  or  that  doea 
not  have  a  slight  yellow  shade  or  tint.  And 
such  light  tinted  article  does  imitate  or  re- 
semble light  tinted  butter  in  the  same 
sense  and  to  the  same  extent  that  the  deep- 
er tinted  article  imitates  or  resembles  but- 
ter of  a  deeper  yellow.  In  ^hort,  the  manu- 
facturer can  produce  oleomargarin  of  sev- 
eral shades  or  tints  of  yellow,  all  of  which 
imitate  butter  of  like  shades  or  tints.  The 
article  that  defendant  was  convicted  of  sell- 
ing was  intentionally  made  of  a  deeper 
yellow.  The  motive  is  plain;  the  consumer 
will  not  buy  the  lighter  colored  article. 
The  sales  of  this  are  but  10  per  cent  of  the 
sales  of  the  yellow  article,  while  the  price 
is  the  same.  There  can  be,  however,  ne 
intent  to  deceive  the  purchaser  or  con- 
sumer, as  the  provisions  of  the  law  con- 
cerning labels  on  packages  and  wrappers 
are  fully  complied  with.  It  is  utterly  im- 
possible for  the  purchaser  to  be  deceived. 

1.  The  first  of  tlie  questions  involved  on 
this  appeal  we  answer  in  the  affirmative. 
That  is,  as  we  have  above  pointed  out,  the 
evidence  was  sufficient  to  justify  the  jury  in 
finding  that  the  oleomargarin  in  question 
was  purposely  made  of  a  shade  or  tint  of 
yellow. 

2.  We  are  asked  to  construe  the  law  aa 
only  prohibiting  the  use  of  artificial  color- 
ing matter,  and  not  the  coloration  that 
comes  from  the  ingredients  themselves,  se- 
lected with  reference  to  producing  a  yellow 
color.  It  is  insisted  by  defendant  that  thia 
was  the  construction  given  to  the  1905  law 
(Rev.  Laws  1905,  §§  1753-1756)  in  State  v. 
Hammond  Packing  Co.  105  Minn.  359,  lir 
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N.  W.  606,  and  that  the  present  law  is  not 
to  be  distinguished  from  the  1905  law. 
While  it  seems  clear  that  on  the  question  of 
an  intention  to  produce  oleomargarin  of  a 
yellow  color  by  selection  of  the  natural  in- 
gredients, the  evidence  in  the  Hammond 
Case  was  sufficient  for  the  same  reasons 
that  the  evidence  in  this  case  is  sufficient 
to  show  such  intention,  yet  the  opinion  it- 
self does  not  state  tliat  intentional  colora- 
tion by  artificial  means  was  essential  to  a 
conviction.  The  decision  apparently  holds 
merely  that  there  was  no  evidence  of  an 
intent  to  imitate  yellow  butter;  but  the 
stipulated  facts  in  the  case,  the  reasoning 
of  the  opinion,  and  the  authorities  relied 
on,  give  ground  for  defendant's  confident 
claim  that  it  was  held  that  the  1905  law 
prohibited  only  coloration  by  artificial 
means.  But  whether  this  be  correct  or  not, 
we  think  the  present  law  cannot  be  so' 
construed.  Language  in  the  1905  law  which 
gave  color  to  the  construction  contended 
for  was  changed  in  the  present  law,  probab- 
ly to  prevent  this  construction.  The  words 
"made  or  colored  to  imitate  yeljow  butter" 
were  changed  to  "shall  be  in  imitation  of 
butter  of  a  shade  or  tint  of  yellow."  Where 
the  1905  law  permits  the  sale  of  oleomar- 
garin, "if  not  in  semblance  of  yellow  butr 
ter,  and  if  free  from  prohibited  ingredi- 
ents," the  present  law  forbids  its  sale 
"with  or  without  coloring  matter,  unless 
made  and  kept  free  from  all  coloration  or 
ingredients  causing  it  k>  look  like  butter 
of  any  shade  or  tint  of  yellow."  We  would 
be  willing  to  adopt  any  construction  to 
which  the  language  used  is  fairly  suscep- 
tible, in  order  to  uphold  the  law ;  but  we 
feel  that  the  intent  of  the  legislature  is 
clearly  manifest  that  oleomargarin  shall 
be  kept  out  of  tlie  field  of  yellow  of  the 
various  shades  and  tints  now  occupied  by 
butter,  and  this  whether  the  yellow  shade 
is  produced  by  extraneous  coloring  matter 
or  by  intentional  selection  of  the  natural 
ingredients. 

We  cannot,  however,  agree  with  the 
state's  contention  that  "butter  of  any  shade 
or  tint  of  yellow"  means  simply  "of  the 
color  of  yellow  butter."  The  words  "any 
shade  or  tint  of  yellow"  are  used  three 
times  in  the  law;  and  it  was  so  clearly  the 
intention  to  make  a  distinction  between 
"yellow  butter"  and  butter  of  a  "shade  or 
tint  of  yellow,"  that  we  are  unable  to  say 
that  the  words  are  to  be  given  no  meaning. 
The  state  advances  the  ingenious  argument 
that  the  law  was  intended  to  proliibit  only 
oleomargarin  that  was  in  imitation  of  but- 
ter of  those  shades  of  yellow  usually  found 
in  yellow  butter,  and  not  to  forbid  its  man- 
ufacture so  as  to  resemble  butter  of  the 
shades  of  yellow  more  closely  approaching 
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the  white.  This  is  a  difficult  position  to 
sustain.  Butter  varies  in  color  from  the 
golden  color  of  June  butter  to  the  light- 
colored  butter  of  winter,  and  to  -the  nearly 
white  butter  often  sold.  There  is  nearlv,  if 
not  quite,  as  much  difference  in  the  shades 
or  tints  of  yellow  found  in  butter  as  there 
is  in  the  shades  and  tints  of  the  various 

• 

samples  of  oleomargarin  received  as  exhib- 
its in  this  case.  In  other  words,  the  light- 
colored  oleomargarin  made  by  Swift  &  Com- 
pany, the  manufacturers,  resembles  butter 
of  a  light  shade  or  tint  of  yellow,  while 
the  darker  product  resembles  butter  of  a 
dark  shade  or  tint  of  yellow.  We  are  not 
unmindful  that  the  intention  of  the  legis- 
lature to  prohibit,  under  the  guise  of  regu- 
lation, should  not  be  presumed,  or  of  the 
fact  that  lawmakers  must  have  known  that 
it  was  impossible  to  make  a  pure  while 
oleomargarin.  They  undoubtedly  knew 
this,  and  also  that  butter  is  of  all  sha^e» 
of  yellow.  But  to  say  that  they  intended 
to  prohibit  the  sale  of  oleomargarin  which 
should  resemble  or  imitate  June  butter,  or 
butter  of  a  deep  yellow  color,  or  of  any  par- 
ticular shade  of  yellow,  is  to  disregard  en- 
tirely the  words  "of  any  shade  or  tint." 
We  construe  the  law,  therefore,  as  making 
criminal  the  sale  or  manufacture  of  oleo- 
margarin purposely  made  of  any  shade  or 
tint  of  yellow,  whether  the  tint  or  shade 
be  dark  yellow,  golden,  or  light  yellow. 
Even  as  so  construed,  §  1  of  the  law  might 
be  sustained  as  a  valid  exercise  of  the 
police  power,  if  it  made  proof  of  an  intent 
to  deceive  or  defraud  the  purchaser  or  con- 
sumer, essential  to  a  conviction.  And  it 
would  be  immaterial  that  no  artificial  color- 
ing was  used,  or  that  the  product  was  en- 
tirely wholesome,  was  exactly  like  butter 
in  taste,  or  was  in  fact  butter.  The  pur> 
chaser  is  ef^titled  to  know  what  he  is  buy- 
ing; and  any  law  enacted  to  prevent  fraud 
or  deceit,  and  having  any  fair  tendency  in 
that  direction,  would  be  valid. 

But  this  law  does  not  make  the  intent  to 
deceive  or  defraud  essential  to  a  conviction 
of  a  violation  of  §  1.  Intentionally  mak- 
ing oleomargarin  of  a  shade  or  tint  of  yel- 
low is  made  criminal,  without  proof  of  an 
intent  to  deceive.  This  being  so,  the  law 
cannot  be  sustained,  unless  there  is  a  rea- 
sonable probability  that  the  purchaser  or 
consumer  will  be  deceived  by  the  yellow 
shade  or  tint  into  buying  or  eating  oleo- 
margarin, mistaking  it  for  butter.  Oleo- 
margarin should  be  sold  for  what  it  really 
is.  Plumley  v.  Massachusetts,  155  U.  S.. 
461,  39  L.  ed.  223,  5  Inters.  Com.  Rep.  590,. 
15  Sup.  Ct.  Rep.  154.  The  power  of  the- 
legislature  to  regulate  its  manufacture  and 
sale  rests,  not  upon  the  right  to  legislate 
in  the  interest  of  the  public  health,  but  up- 
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on  the  undoubted  right  io  enact  laws  to  pro- 
tect the  public  against  fraud  and  deception, 
to   suppress   false    pretenses,   and   promote 
fair  dealing  in  an  article  of  food.     But  we 
are  quite  unable  to  perceive  how  there  is 
any  but  a  remote  possibility  of  deceiving 
llie  purchaser  or  consumer  by  making  olco- 
margarin  imitate  butter  in  color,  whether 
it  be  a  conscious   or  accidental   imitation. 
The    intent    to    make    oleomargarin    of    a 
shade  or  tint  of  yellow  by  the  selection  of 
ingredients  is  no  evidence  of  an  intent  to 
■deceive  either  purchaser  or  consumer.    Oleo- 
margarin is  made  to  resemble  butter  of  a 
yellow  color,   not  to  deceive  anybody,  but 
because  the  public  buys  the  substitute  if  it 
has  the  yellow  shade,  but  refuses  to  buy  it 
if  it  has  a  light  shade.     The  intent  is  not 
to  deceive  the  public,  but  to  make  an  article 
which  will  find  a  market.     It  seems  clear, 
not  only  that  there  was   no   intent  to  de-' 
fraud  or  deceive,  but  that  the  color  of  the 
product  has,  in  view  of  the  stringent  provi- 
sions of  the  law  that  clearly  tend  to  pre- 
vent deception,  no  fair  tendency  to  make 
either  purchaser  or  consumer  mistake  oleo- 
margarin for  butter.    The  provisions  of  the 
law  relating  to  placards  upon  the  tubs  or 
packages  in  which  it  is  exposed  for  sale  or 
sold,    to    the   wrappers    stamped    with    the 
word   "oleomargarin,"   in   which   the  retail 
dealer  is  required  to  deliver  it  to  the  pur- 
chaser, the  provisions  forbidding  misleading 
statements   on   labels,   and  those   requiring 
the  proprietors  of  hotels,  restaurants,  board- 
ing houses,  and  other  eating  places  to  print 
on  their  bills  of  fare,  or  upon  large  plac- 
ards,  that   oleomargarin    is   used   in   place 
of  butter,  are  well  designed  to  protect  both 
the  purchaser  and  the  consumer  from  buy- 
ing or  spreading  on  his  bread  the  butter 
substitute,   if  he  does  not  wish  to  do  so. 
It  adds  nothing  to  this  protection  of  the 
-purchaser  or  consuAier  to  have  the  article 
iColored  white,  red,  or  blue.    It  may  be  sug- 
gested that  the  guests  of  a  private  house- 
i'keeper    have    not    this    protection,    or    that 
!  store,  hotel,  or  restaurant  proprietors  may 
nnot  obey  the  law  as  to  placards,  or  that  a 
•purchaser    who    cannot    read    may    be    de- 
sceived.     But,  granting  that  there  may  be  a 
^few  instances  where,  by  mistake,  the  con- 
:sumer  may  take  into  his  system  oleomar- 
vgarin  when  he  thinks  he  is  eating  butter, 
.does  this  furnish  a  ground  upon  which  the 
legislature    can    prohibit   the   manufacture 
and    sale    of    a    perfectly    wholesome    and 
healthful  article  of  food?     On  the  record 
before  us,  such  a  deception  would  be  wholly 
without  damage.    In  its  last  analysis,  it  is 
.a  mere  matter  of  sentiment. 

Let  us  look  for  a  moment  on  the  other 
fiide.    The  high  price  of  butter  is  notorious. 
The  poor  man  must  often  go  without,  or 
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buy   the    inferior   gradeS).  wHifr  people   of 
moderate  means  find  good  butten-  a*  luxury 
they  can  ill  afford.     There  i»<  a,  large  and 
growing    demand    for    a:  butter    substitute 
that  will  taste  and  look   like-  ftntter,  and 
that  can  be  purchased!  at  ai  less  price.    Ap- 
parently, jadging  from  the  fact  tliat  sales 
of  the   light-colored   oleomargarin   are   but 
10  per  cent  of  the  sales  of  the  darker*  yel- 
low, the  people  want  their  buttei*  substitute 
to  resemble  butter  in  color,  as  well  as  in 
texture  and  taste.    The  legislature  says  to- 
them  by  this  act:     '*You  cannot  have  wliat 
yon  want ;  you  most  either  buy  totter  made 
from  cream,  or  you  must  buy  oieomargnriu 
that  is  white.'^    Unless  the  prejudice  of  tiie 
people  against  the  white  color  is  removed, 
this  is  a  command  that  tltey  buy  butter,, 
and  pay  higher  prices.     It.  is- fm possible  to* 
appreciate  why  the  public  should  not  have- 
a   free   choice,   why   butter   slionld    not  be- 
sold  on  its  merits  to  those -whor want  it,  and! 
why    those    who   want    oleomargarin    of    ai 
yellow   shade   should   not   be-  permitted'  to* 
have  it.    A  law  that  tends  to  secure  this<re« 
suit,    and    to    enable    the    public    to    buy 
whichever  article  it  wants,,  without,  danger 
of   being  deceived  as  to  what  it  buys>.  is- 
commendable.      Bnt    a    liEL'w   that    destroys 
competition  between  two  products  of  equal' 
merit,  that  precludes  the*  public  from  pur- 
chasing what  it  wants,,  n  surely  meretri-- 
cious,  unless  there  is  some  question  ol  pub* 
lie  health  or  some  danger  of  fraud'  or  de- 
ception that  makes  sneh  a  law  beneficial^ 
Clearly  no  question  of  public  health  is  ist^ 
volved ;  and  there  seems  no  danger  sf  decep-^ 
tion  that  at  all  compares  with  the  advan-^ 
tages  that  come  to  the  people  ^   having* 
their  choice  between  the  more  expensive  but^ 
ter  and  the  cheaper  substitute. 

Butter  from  cream  may  be  BMide  an^  sofd 
in  any  shade  or  tint  of  yellow.  Butter  is 
given  a  monopoly  of  the  entire  yellow 
field,  and  oleomargarin  must  keep  cmi^ 
The  inevitable  results  will  be  maintaining 
or  increasing  the  price  of  butter,  and  strik« 
ing  down  a  great  industry.  All  this  un- 
der the  power  that  the  legislature  has  to  ' 
pass  laws  that  make  for  the  public  health, 
promote  the  public  welfare,  or  prevent 
fraud  and  deceit  in  the  sale  of  food  prod- 
ucts. But  there  are  limits  to  the  exercise 
of  the  police  power.  Where  the  legislature 
destroys  private  property  or  private  rights 
under  the  guise  of  promoting  the  public 
health  or  preventing  deception,  there  must 
be  some  basis  for  the  decision  that  the 
public  health  will  be  benefited  or  deceptJoQ 
prevented.  This  is  a  question  upon  which 
the  decision  of  the  legislature  is  final,  ex- 
cept  where  it  is  clear  that  no  basis  existed, 
when  it  becomes  the  right  and  duty  of  the 
court  to  interfere.     We  are  unable  to  et- 
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4*ape  th«  <Kmc1inlon  that  the  law  in  question 
not  only  seriouslj  injures,  instead  of  bene- 
"ftts,  the  public,  but  deprives  the  manufac- 
turer of  his  property  without  due  process  of 
law^  and  without  a  sullicient  basis  upon 
which  the  act  can  be  upheld  as  a  valid  ex- 
ercise'of  the  police  power.  That  this  makes 
the  law,  in  ao  far  aa  it  prohibits  the  manu- 
facture or  sale  of  oleomargarin  made  of  a 
«hade  or  tint  of  yellow,  repugnant  to  both 
national  and  state  Constitutions,  is  a  con- 
elusion  that  follows  inevitably.  The  deci- 
sion in  the  Hammond  Packing  Co.  Case  di- 
rectly recognizes  this,  and  practically  holds 
that  the  law  involved  in  that  case  would  be 
unconstitutional  if  construed  as  we  have 
felt  obliged  to  construe  the  law  involved 
here.  It  is  in  fact  conceded  that  the  legis- 
lature had  no  right  to  prohibit  the  manu- 
facture of  oleomargarin.  It  being  a  whole- 
some article  of  food,  a  statute  prohibiting 
its  manufacture  or  sale  cannot  be  upheld. 
State  V.  Hammond  Packing  Co.  105  Minn. 
359,  117  N.  W.  606;  State  v.  Hanson,  84 
lilinn.  42,  64  L.R.A.  468,  86  N.  W.  768. 

Decisions  rendered  when  it  was  not  estab- 
lished that  oleomargarin  contained  no  in- 
gredients injurious  to  health  are  clearly  not 
in  point.  Butler  v.  Chambers,  36  Minn.  69, 
1  Am.  St.  Rep.  638,  30  N.  W.  308,  was  de- 
cided on  the  theory  that  it  was  a  deleteri- 
ous substance.  The  law  of  1891,  requiring 
all  oleomargarin  to  be  colored  bright  pink, 
was  sustained  in  State  ex  rel.  Weideman  v. 
Horgan,  55  Minn.  183,  56  N.  W.  688,  upon 
the  theory  that  the  laws  prohibiting  entirely 
the  manufacture  and  sale  of  oleomargarin 
were  valid,  as  had  been  held  in  Butler  v. 
Chambers,  supra,  and  in  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678,  32  L.  ed.  253,  8  Sup. 
Ct.  Rep.  992,  1257.  But  when  it  was  proved 
that  oleomargarin  contained  no  substance 
injurious  to  health,  it  was  held  in  Schollen- 
berger  v.  Pennsylvania,  171  U.  S.  1,  43  L. 
ed.  49,  18  Sup.  Ct.  Rep.  757,  that  it  was  a 
lawful  article  of  interstate  commerce,  and 
in  Collins  v.  New  Hampshire,  171  U.  S.  30, 
43  L.  ed.  60,  18  Sup.  Ct.  Rep.  768,  that  a 
state  statute  prohibiting  the  sale  of  oleo- 
margarin as  a  substitute  for  butter,  un- 
less it  was  of  a  pink  color,  was  invalid  as 
being  in  necessary  effect  prohibitory.  Since 
these  decisions,  there  has  been  no  case  de- 
nying the  right  of  oleomargarin  to  be 
classed  as  a  wholesome  food  product,  or 
upholding  any  prohibitory  law.  The  fol- 
lowing language  from  the  opinion  of  Jus- 
tice Peckham  in  the  Collins  Case  is  perti- 
•  nent  here:  "To  color  the  substance  as 
provided  for  in  the  statute  naturally  excites 
a  prejudice  and  strengthens  a  repugnance 
up  to  the  point  of  a  positive  and  absolute 
refusal  to  purchase  the  article  at  any  price. 
The  direct  and  necessary  result  of  a  statute 
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must. be  taken  into  consideration  when  de- 
ciding as  to  its  validity,  even  if  that  result 
is  not,  in  so  many  words,  either  enacted  or 
distinctly  provided  for.  In  whatever  lan- 
guage a  statute  may  be  framed,  its  purpose 
must  be  determined  by  its  natural  and 
reasonable  effect.  .  .  .  Although,  under 
the  wording  of  this  statute,  the  importer  is 
permitted  to  sell  oleomargarin  freely  and  to 
any  extent,  provided  he  colors  it  pink,  yet 
the  permission  to  sell,  when  accompanied 
by  the  imposition  of  a  condition  which,  if 
complied  with,  will  effectually  prevent  any 
sale,  amounts  in  law  to  a  prohibition."' 
There  can  be  no  sound  distinction  between  a 
statute  requiring  oleomargarin  to  be  pink,- 
blue,  red,  or  black,  and  one  forbidding  it  to 
have  the  natural  color  given  by  its  in- 
gredients. In  effect,  this  law  says  that  ole- 
omargarin must  be  white;  for  it  is  absurd 
to  suppose  that  there  would  be  any  market 
whatever  for  a  blue  or  pink  product.  But 
the  evidence  clearly  shows,  as  we  have  be- 
fore said,  that  the  sales  of  the  light-shaded 
oleomargarin  are  but  10  per  cent,  as  against 
90  per  cent  for  the  darker  shade,  and  then 
the  light-shaded  article  is  not  white,  but  has 
a  "shade  or  tint  of  yellow."  Considering 
that  the  direct  and  necessary  result  of  the 
statute  is  to  prohibit  at  least  90  per  cent 
of  the  manufacture  and  sale  of  a  wholesome 
article  of  food,  it  cannot  save  the  law  that 
it  was  enacted  under  the  pretense  of  regu- 
lation. State  ex  rel.  Simpson  v.  Sperry  & 
H.  Co.  110  Minn.  378,  30  L.R.A.(N.S.)  966, 
126  N.  W.  120. 

The  statutes  construed  in  Wisconsin  and 
Iowa  prohibit  the  manufacture  and  sale  of 
oleomargarin  made  to  imitate  "yellow  but- 
ter." The  court,  in  its  opinion  in  the  Wis- 
consin case,  intimates  strongly,  if  it  does 
not  distinctly  hold,  that,  had  the  law  pro- 
hibited oleomargarin  in  imitation  of  butter 
of  any  shade  or  tint  of  yellow,  it  could  not 
be  sustained.  One  of  the  gronds  for  re- 
versing the  conviction  in  that  case  was  the 
instruction  of  the  trial  court  that  "yellow 
butter"  meant  butter  of  any  shade  of  yellow. 
Justice  Timlin  says,  in  speaking  of  the  in- 
struction: "It  laid  down  a  rule  which,  if 
followed  by  this  court,  would  go  far  to  con- 
vict the  lawmakers  of  having,  under  pre- 
tense of  making  a  police. regulation  to  pre- 
vent fraud,  enacted  a  law  to  exclude  all 
competition  of  oleomargarin  with  all  kinda 
of  butter."  Meyer  v.  State,  134  Wis.  156, 
14  L.R.A.(N.I^.)  1061,  114  N.  W.  601.  The 
validity  of  the  Wisconsin  statute  was  not 
directly  passed  upon;  the  case  involving 
its  construction  rather  than  its  constitu- 
tionality. The  Iowa  case  (State  v.  Ar- 
mour Packing  Co.  124  Iowa,  323,  100  N. 
W.  59,  2  Ann.  Cas.  448)  holds  the  statute 
of  that  state  constitutional;  but  the  force 
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of  the  decision  is.  weakened  hj  the  assump- 
tion that  statutes  absolutely  prohibiting 
the  sale  of  oleomargarin  are  constitutional, 
and  by  the  fact  that  the  law  only  pro- 
liibited  oleomargarin  made  in  semblance  of 
yellow  butter,  and  that  no  claim  was  made 
that  it  could  not  be  manufactured  without 
having  "this  yellow  hue." 

Our  conclusion  is  that,  if  construed  as  we 
think  it  must  be,  §  1  of  the  law  in  question 
is  invalid,  because  it  amounts  to  a  prohibi- 
tion of  the  manufacture  and  sale  of  a  whole- 
some  article  of  food.  This  decision  in  no 
way  affects  the  other  provisions  of  the  act, 
but  is  only  that  oleomargarin  may  be  man- 
ufactured and  sold,  though  it  be  of  a  shade 
or  tint  of  yellow,  providing  such  shade  or 
tint  is  produced  by  natural  and  essential 
ingredients  which  are  not  deleterious  or  in- 
jurious to  health. 

Order  reversed,  and  new  trial  granted. 

Holty  J.,  dissenting: 

I  do  not  profess  to  have  greisiter  reluc- 
tance to  declare  a  law  invalid  than  any  of 
my  associates.  But  I  cannot  agree  to  the 
conclusion  arrived,  at,  and  believe  that  the 
section  of  the  law  in  question  should  be 
held  valid,  and  so  interpreted  as  to  give 
effect  to  the  intention  of  the  legislature. 
Holding  that  view,  it  seems  to  me  the  con- 
viction was  right. 

The  trial  court  instructed  the  jury:  "If 
you  find  from  all  the  evidence  in  this  case, 
beyond  a  reasonable  doubt,  that  state's  Ex- 
hibit No.  1  [the  butter  sold]  was  made  in 
imitation  of  butter  of  a  shade  and  tint  of 
yellow,  and  you  further  find  from  the  evi- 
ence  In  the  case  that  the  said  shade  or  tint 
of  yellow  was  produced  by  an  intentional 
combination  and  mixture  of  the  ingredients 
thereof,  made  for  the  purpose  of  producing 
the  said  shade  and  tint  of  yellow,  so  that 
the  same  should  be  in  imitation  of  butter  of. 
a  shade  or  tint  of  yellow,  and  the  manufac- 
turer thereof  could  have  used  and  chosen 
the  ingredients  used  in  the  manufacture  of 
state's  Exhibit  No.  1,  so  that  the  same 
would  not  be  in  imitation  of  butter  of  anv 
shade  or  tint  of  yellow,  but  intentionally 
and  purposely  so  combined  and  mixed  the 
said  ingredients  for  the  purpose  of  produ- 
cing the  same  in  imitation  of  butter  of  a 
shade  or  tint  of  yellow,  then  your  verdict 
should  be  a  verdict  of  guilty.  .  .  .  Under 
the  law,  the  manufacturer  of  the  article 
would  have  no  right  to  put  together  a 
combination  of  ingredients  in  the  manufac- 
ture of  oleomargarin  for  the  purpose  of 
imitating  butter  of  a  shade  or  tint  of  yel- 
low, as  provided  under  the  law  which  I 
have  charged  you.  But  the  manufacturer 
has  a  right  to  combine  proper  ingredients 
for  the  manufacture  of  oleomargarin  for 
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the  purpose  of  producing  the  same,  and  pro- 
ducing thereby  a  wholesome  and  palatable 
food;  and  if  in  such  production,  and  in 
such  commingling  of  the  constituents  neces- 
sary thereto,  the  result  is  an  article  in  the 
imitation  of  butter,  as  provided  by  the 
statute,  of  a  shade  or  tint  of  yellow,  it  is 
not  a  violation  of  such  law.  I  charge  you, 
gentlemen,  further,  that  there  is  no  law 
in  the  state  of  Minnesota  prohibiting  the 
manufacture  and  sale  of  oleomargarin  as 
such,  an4  placing  it  upon  the  market  as 
such.  The  law  that  is  against  it  is,  as  I 
liave  read  to  you,  that  it  shall  not  be  made 
in  imitation  of  butter  of  any  shade  or  tint 
of  yellow;  and  I  charge  ydu  that  it  shall 
not  be  so  purposely  made  in  imitation  of 
butter  of  a  shade  or  tint  of  yellow." 

It  must  then  be  assumed,  upon  this 
charge,  that  the  jury  found  that  the  article 
sold  by  defendant  was  oleomargarin,  de- 
signedly made  by  the  collection  of  such  in- 
gredients, or  the  adoption  of  such  process 
of  extracting,  preparing,  or  combining 
them,  as  to  imitate  butter  of  a  yellow  shade 
or  tint.  The  evidence  amply  sustains  this 
finding  of  a  wilful  purpose  to  imitate  the 
yellow  color  of  butter  in  the  manufacture 
of  Exhibit  1.  It  was  admitted  that  Swift 
&  Company  was  the  manufacturer  of  this 
oleomargarin  at  South  St.  Paul,  Minnesota. 
Three  brands  of  its  oleomargarin  were  re- 
ceived in  evidence,  the  Premium,  the  Crown, 
and  the  Lilly.  Each  brand  consisted  of  two 
kinds,  the  white  and  the  yellow.  Exhibit  1 
is  the  yellow  Premium  brand.  These  brands 
sell  at  different  prices;  the  Premium  being 
the  highest  priced.  There  is  no  difference 
in  the  price  between  the  white  and  yellow 
kind  of  the  same  brands.  The  demand  for 
white  is  only  one  tenth  of  that  for  the 
yellow.  The  chief  constitutent  of  all  ap- 
pears tb  be  oleo  oil,  extracted  from  the  fat 
of  beef.  Of  this,  about  50  per  cent  is  used 
in  the  white  kind  and  5  per  cent  more  in 
the  yellow,  except  in  the  yellow  of  the 
Premium  brand.  Another  ingredient  is  cot- 
ton seed  oil.  Of  this,  15  to  20  per  cent 
is  used  in  the  yellow  and  5  to  10  per  cent 
in  the  white  oleomargarin.  In  the  yellow 
Premium,  butter  is  used  instead  of  the 
milk  and  cream  used  in  the  other  kinds. 
It  also  appears  that  by  using  so-called  June 
butter  color  might  be  added;  also  by  select- 
ing the  fats  from  which  the  oleo  oil  is 
extracted,  as  well  as  by  variation  in  tem- 
perature and  pressure  in  extracting  it. 
Bleached  cotton  seed  oil  may  be  obtained 
which  is  colorless,  and,  by  varying  the 
temperature  in  the  manufacture  of  cotton 
seed  oil,  the  yellow  color  may  be  con- 
trolled to  a  certain  extent.  The  difference 
in  the  demand  is  a  motive  for  the  attempt 
to  make  the  yellow  the  imitation  of  the 
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ordinary  butter  color.  Originally  oleo- 
margarin  was  made  \vith  hardly  any  shade 
of  yellow,  unless  coloring  matter  was  added. 
Then  Congress  enacted  a  law  placing  a 
higher  tax  on  oleomargarin  where  artificial 
coloring  matter  was  used.  Thereupon  the 
ingenuity  of  the  manufacturer  was  directed 
to  so  select,  make,  and  combine  the  neces- 
sary ingredients  as  to  produce  the  desired 
butter  color  without  the  addition  of  any 
specific  substance  for  the  purpose  of  giving 
color  alone.  The  effort  was  successful,  and 
legislation  against  the  use  of  colors  to  pro- 
duce the  ordinary  butter  yellow  failed  to 
protect  the  consumer  against  deception. 
Manifestly  the  act  in  question  was  directed 
against  this  newly  discovered  method  of 
manufacture,  whereby  the  desired  yellow 
butter  color  was  attained  without  the  use 
of  special  coloring  matter.  The  claim  that 
it  is  more  expensive  to  use  milk  and  cream 
than  butter  to  give  the  butter  flavor  falls, 
when  it  is  observed  that  the  June  butter  is 
used  only  in  the  highest  priced  yellow 
brand. 

That  the  legislature  has  the  right  to 
regulate  the  sale  of  a  food  product  made 
in  imitation  of,  and  as  a  substitute  for,  a 
staple  article  of  well-known  origin  and 
food  value,  so  that  the  public  may  be  pro- 
tected from  deception,  is  so  well  settled 
that  authorities  need  not  be  cited.  The 
right  of  the  legislators  to  not  only  regulate, 
but  prohibit,  the  sale  of  oleomargarin  is 
held  in  Butler  v.  Chambers,  36  Minn.  69, 
1  Am.  St.  Rep.  638,  30  N.  W.  308,  and  the 
cases  there  cited.  The  title  of  the  act 
(chapter  183,  Laws  1911)  shows  the  pur- 
pose to  be  to  regulate  the  manufacture  and 
sale  of  oleomargarin,  not  to  prohibit;  and 
with  that  end  in  view  the  law  must  be 
interpreted.  Therefore  the  narrow,  literal 
construction  that,  if  the  product  contains 
any  tint  or  shade  of  yellow,  its  sale  is 
prohibited,  must  be  rejected,  because  no 
oleomargarin  has  been  made,  or  is  being 
made,  absolutely  free  from  the  tint  of 
yellow.  Courts  ought  not  to  accuse  legis- 
lators of  an  attempt  to  prohibit  by  under- 
handed indirection,  when  they  openly  pro- 
fess to  regulate  only.  Therefore,  to  give 
meaning  and  effect  to  the  manifest  inten- 
tion of  the  act,  the  phrase  "imitate  butter 
of  any  shade  or  tint  of  yellow"  must  be 
construed  as  equivalent  to  "imitate  yellow 
butter."  In  ordinary  parlance,  butter  is 
called  white  or  yellow.  We  speak  of  winter 
butter  as  white,  and  with  "June  butter"  is 
understand  an  article  of  a  pronounced  yel- 
low color.  Although,  strictly  speaking, 
there  is  some  yellow  in  the  whitest  winter 
butter,  it  is  often  designated  as  white.  It 
should  also  be  borne  in  mind  that  the 
manufacturers  of  oleomargarin  make  what 
40  L.R.A.(N.S.) 


it  termed   "white,"   as  distinguished  from 
the   so-called   "yellow,"   kind   of   the   same 
brand.     With  knowledge  that  the  efforts  of 
the   manufacturers    to   imitate   the   yellow 
Ijutter  in  the  product,  without  the  addition 
of  colors,  but  by  manipulating  the  process 
and  ingredients,  had  partially,  or  perhaps 
wholly,    succeeded,    the    inference    is    hot 
Rtrained   that   the   legislature   intended   to 
prohibit  the  sale  of  oleomargarin  so  manu- 
factured  that   a  yellow   butter   color   was 
imparted  to  it  from  whatever  cause.     The 
ordinary  method  of  manufacture  from  the 
usual    ingredients    seems    to    produce    the 
white  oleomargarin,  so  called.  This  product 
contains  the  same  ingredients  as  the  yellow, 
is  as  easy  to  make,  and  has  the  same  taste 
and  food  value.    Either  dyes  must  be  used, 
or  else   the   manufacturer   must   resort   to 
intention&l     selection,     manipulation,     and 
combination  of  the  ingredients  to  produce 
the  yellow  kind.     To  construe  the  law  to 
mean  that  the  oleomargarin  manufactured 
and  sold  must  not  imitate  yellow  butter, 
there    is    no    prohibition,    only    regulation. 
It    merely    requires    the    manufacturer    to 
abstain   from    taking   pains    to   make    the 
product  imitate  yellow  butter,  to  the  end 
that   the   consumer,   when   he   eats   a   sub- 
stance   which    looks    like    ordinary    yellow 
butter,  knows  he  is  not  eating  oleomarga- 
rin.   The  contention  may  be  made  that  this 
discriminates    against   the   so-called    white 
butter   and  yellow   oleomargarin,   and   the 
consumer  of  the  product  that  is   light  or 
white  has  no  notice  of  what  he  eats  from 
that  color.     Grant  this  to  be   true,   it   is 
an    argument   that    should    appeal    to   the 
legislators,  but  ought  to  have  little  weight 
when  addressed  to  a  court  *  asking  that  a 
legislative  act  be  declared  of  no  effect  or 
meaning.    It  may  be  urged  that  the  purity, 
wholesomeness,  and  nutritive  value  of  oleo- 
margarin is  not  surpassed  by  butter;   and 
hence  the  mere  sentiment  of  the  consumer 
ought  not  to  be  considered.    One  may,  with 
equal  force,  say  that  when  a  pound  of  oleo- 
margarin is  just  as  good  in  every  respect 
as  a  pound  of  butter,  it  is  utterly  imma- 
terial to  the  purchaser  which  he  gets.    But 
it  is  well  settled  that  laws  may  properly  be 
passed  to  protect  both  purchaser  and  con- 
sumer against  deception.     It  may  be  con- 
ceded  that   the   manufacture   and    sale    of 
oleomargarin  should  be  restricted  only   in 
so  far  as  to  insure  its  being  wholesome  and 
nourishing;  that  free  rein  should  be  given 
to  the  manufacturer  to  produce  an  imita- 
tion of  butter  that  is  perfect  as  to  all  its 
qualities,  including  that  which  appeals  to 
the  eye ;  that  a  substitute  for  butter,  equal- 
ly good,   which   could   be   had   at  a  much 
cheaper  price,  would  be  a  blessing  to  the 
consumer  in  these  times  of  high  prices;  that 
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the  poor  consumer  who  is  not  able  to  buy 
."golden"  butter  should  not  be  compelled  to 
advertise  his  poverty  to  the  guest  or  neigh- 
bor who  happens  to  drop  in  at  meal  time, 
and  sees  ordinary  whitish  oleomargarin  on 
the  table.  But  these,,  and  other  sugges> 
tions  of  like  kind,  are  all  arguments  proper- 
ly addressed  to  the  legislators,  who  un- 
doubtedly know  that,  while  consumers, 
without  doubt,  desire  to  have  the  price  of 
such  a  necessary  article  of  food  as  butter 
reduced  by  the  manufacture  and  sale  of 
cheaper  substitutes,  nevertheless  their  taste 
rebels  at  eating  the  latter.  Nearly  all  of 
us  want  "the  other  fellow"  to  eat  the  oleo- 
margarin, while  we  eat  the  butter.  Courts 
have  no  right  to  invalidate  or  emasculate 
statutes,  because  deemed  unwise  or  inex- 
pedient. 

Nor  should  it  be  held  that  there  is  no 
violation  of  the  statute,  if  the  product  can 
be  made  in  imitation  of  yellow  butter  with- 
out the  addition  or  use  of  any  coloring 
matter  not  a  necessary  constituent.  The 
legitimate  aim  of  the  legislature  by  this 
law  was,  no  doubt,  to  so  regulate  the  manu- 
facture and  sale  of  oleomargarin  that,  if 
the  consumer  desired  protection  against 
deception,  he  should  have  it  in  the  color  of 
the  compound.  The  law  may  be  said  to 
amply  protect  the  purchaser,  and  also,  to  a 
certain  extent,  the  consumer,  by  provisions 
of  labels,  placards,  and  notices  where  the 
product  is  served.  But  people  do  not  al- 
ways conform  to  law,  and  especially  is  this 
true  when  you  reach  small  eating  places 
and  private  boarding  houses;  and  it  is 
certainly  within  the  province  of  the  legis- 
lature to  add  this  further  regulation,  so 
that  we  may  know,  if  we  care  so  to  do,  that 
when  we  eat  what  looks  like  yellow  butter, 
we  are  not  eating  oleomargarin.  The  de- 
sign in  the  law  being  to  give  notice,  as  far 
as  it  may  well  be  given,  by  way  of  color 
or  appearance  to  the  eye,  that  the  oleo- 
margarin allowed  to  be  manufactured  and 
sold  is  not  butter,  we  must  eliminate  the 
interpretation  that  violation  depends  on 
how  the  yellow  color  was  produced.  There 
are  harmless  dves  or  colors  which  do  not 
at  all  affect  the  wholesome  qualities  of 
the  food  products  to  which  they  may  be 
added.  The  provision  under  consideration 
was  not  aimed  at  the  means  by  which  the 
yellow  appearance  in  the  compound  is  ob- 
tained, but  rather  at  the  result. 

Appellant  also  contends  that  if  the  law 
he  construed  to  prohibit  the  manipulation 
of  the  ingredients  in  the  manufacture  so  that 
the  yellow  butter  color  is  obtained,  there  is 
no  certainty  or  uniform  basis  upon  which 
to  place  a  conviction.  Jurors  have  differ- 
ent ideas  of  shades  of  yellow  in  butter ;  and 
a  jury  in  one  case  or  one  locality  may  find 
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the  sale  of  the  product  a  violation  which 
a  jury  in  another  case  or  in  another  lociU- 
ity  may  find  the  opposite.  But  if  the  inter- 
pretation is  given  that  ingredients  in  the 
act  refer  to  dyes  or  substances  introduced 
into  the  compound  for  the  sole  purpose  of 
giving  color,  the  suggested  difTtculty  is  ob- 
viated. While  we  appreciate  the  force  of 
this  claim,  it  appears  to  us  that  the  con- 
struction contended  for,  as  hereinbefore 
stated,  would  render  ineffectual  the  object 
sought  to  be  attained  by  the  law,  namely, 
that  the  consumer  may  judge  from  the 
appearance  of  what  he  partakes  whether  it 
be  ordinary  yellow  butter  or  oleomargarin. 
Moreover,  in  regulatory  statutes  of  this, 
nature,  the  line  of  demarcation  between 
the  forbidden  and  the  permissible  is  not 
always  easy  to  find.  For  example,  it  i* 
criminal  to  run  an  automobile  at  a  greater 
speed  than  is  reasonable.  This  leaves  it  so 
that  one  jury  may  find  the  speed  of  25 
miles  an  hour  an  offense,  while  another 
jury  may  fail  to  so  find  under  the  same 
conditions.  This  may  render  the  result  of 
the  prosecution  doubtful;  but  we  do  not 
think  the  statute  is  thereby  rendered  void. 

The  case  of  State  v.  Hammond  Packing 
Co.  105  Minn.  359,  117  N.  W.  606,  should 
not  be  considered  out  of  harmony  with  the 
views  herein  expressed.     By  the  stipulation 
in  that  case,  it  was  made  to  appear  that 
there  was  no  design  in  selecting  the  ingredi- 
ents to  obtain  butter  color.     Furthermore, 
it  did  not  appear  that  the  white  could  be 
as    readily    manufactured    as    the    yellow 
from  essentially  the  same  ingredients.    The 
court  says:      "In   order  to  sustain   this,  a 
criminal  prosecution,  there  must  have  been 
evidence   of    intent   that   the    oleomargarin 
was    made    or    colored    to    imitate    yellow 
butter."     The  expression  is  used  "made  to 
imitate    yellow    butter."      In    the    case    of 
Meyer   v.'  Stete,    134   Wis.    156,    14   L.R.A. 
.(N.S.)    1061,  114  N.  W.  501,  under  a  law 
similar  to  ours,  it  was  held  that  the  state 
must  show  a  conscious  imitation  of  yellow 
butter,  but  that  it  is  immaterial   whether 
this  be  done  by  the  addition  of  a  dye  or 
by   the  selection  of   ingredients.     State  v. 
Armour    Packing   Co.    124    Iowa,    323,    10(^ 
N.  W.  59,  2  Ann.  Cas.  448,  is  also  an  in- 
structive case,  but  goes  so  far  as  to  hold 
that   no    intent    to    imitate    vellow    butter 
need   be   shown.     If   the    product    imitated 
vellow  butter,  the  law  was  violated.     The 
case  of  People  v.  Arensberg,  105  N.  Y.  123, 
59  Am.  Rep.  483,  11  N.  E.  277,  holds  that 
an    intentional    imitation    of    dairy    butter 
by  the  addition  of  harmless  coloring  matter, 
not  essential  to  the  compound,  shows  a  vio- 
lation of  the  law;  but  the  question  is  not 
presented   whether    or    not    an    intentional 
selection,    manipulation,    and    combination 
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of  the  essential  ingredients  of  oleomargarin, 
so  as  to  simulate  butter  color,  does  not 
also  show  a  violation. 

The  case  of  Bennett  v.  Carr,  134  Mich. 
243,  96  N.  W  26,  holds  that  an  act  in 
that  state  prohibiting  the  sale  of  any 
product  in  imitation  of  yellow  butter  does 
not  prevent  the  sale  of  oleomargarin,  the 
yellow  color  of  which  is  produced  naturally 
from  its  food  ingredients.  But  the  court 
arrives  at  this  conclusion  on  the  ground 
that  when  the  statute  was  enacted  "the 
onl  method  in  use  in  causing  the  oleomar- 
garin to  look  like  yellow  butter  was  the 
introduction  of  some  extraneous  coloring 
matter.  This  was  the  mischief  to  be 
remedied."  A  prior 'statute,  not  repealed, 
defined  the  oleomargarin  which  could  be 
made  and  sold.  With  this  statute,  defend- 
ant had  complied.  Construing  the  two 
statutes  t<^ether, .  the  ruling  above  stated 
was  made. 

It  appears  to  me  that  the  law  should  be 
given  effect^  If  that  be  done,  it  must  be 
conceded  that  defendant  had  a  fair  trial, 
and  the  conviction  should  be  affirmed. 

I  am  authorized  to  say  that  Mr.  Justice 
Philip  E.  Brown  concurs  in  this  dissent. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAI4  COURT. 

LEVI  A.  DAME 

V. 

C.  H.  HANSON  k  COMPANY,  Appt. 

(212  Mass.  124,  98  N.  E.  589.) 

Conditional  sale  ^  assignment  of  in- 
terest —  effect. 

Under  a  sale   on   condition   that    if  the 

vendee  shall  sell,  mortgage,  or  pledge  the 


property  or  fail  in  payments,  the  vendor 
may  take  immediate  pos*ses8ion  of  the  prop- 
erty, and  hold  it  free  of  all  claims  from  the 
vendee,  the  vendee  may  confer  an  interest 
on  an  assignee  which  will  enable  him  tcr 
perfect  the  title  by  full  payment  of  the 
purchase  price,  and  the  attempted  assign- 
ment does  not  forfeit  all  rights  under  the 
contract. 

(May  24,  1912.) 

APPEAL  by  defendant  from  a  decree  of 
the  Superior  Court  for  Suffolk  County 
in  plaintiff's  favor  in  an  action  brought 
to  recover  possession  of  certain  property 
sold  by  defendant  on  condition  to  plain- 
tiff's assignor.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  J.  Hogan  and  William  A. 
Hogan,  for  appellant: 

The  vendee  obtained  no  right  under  the' 
conditional  sale  to  dispose  of  the  property, 
but  only  to  hold  it  until  the  terms  of  the 
contract  were  complied  with. 

Coggill  V.  Hartford  &  N.  H.  R.  Co.  3 
Gray,  545;  Gilbert  v.  Thompson,  3  Gray,- 
550,  note;  Sargent  v.  Metcalf,  5  Gray,  306, 
66  Am.  Dec.  368;  Blanchard  v.  Child,  7 
Gray,  155;  Deshon  v.  Bigelow,  8  Gray,  150: 
Carter  v.  Kingman,  103  Mass.  617;  White  v. 
Garden,  10  C.  B.  919,  20  L.  J.  C.  P.  N.  S. 
166,   15  Jur.   630. 

The  vendee  has  only  a  bare  right  of  pos' 
session,  and  those  who  claim  under  liim, 
whether  as  creditors,  mortgagees,  or  pur- 
chasers, can  acquire  no  higher  or  better 
title,  and  the  plaintiff  communicated  noth- 
ing by  its  tender.  It  was  as  if  made  by 
a  stranger. 

Gilbert  v.  Thompson,  3  Gray,  550,  note; 
Benner  v.  Puffer,  114  Mass.  376;  C.  B.  Cot- 
trell  &  Sons  Co.  v.  Carter,  R.  ft  Co.  173 
Mass.  155,  53  N.  E.  375;  Lorain  Steel  Co. 


Note,  ^  AstHgntnent  or  transfer  of  pur^ 
chaaer'a  interest  under  a  conditional 
sale. 

This  note,  as  indicated  in  its  title,  is  con- 
fined strictly  to  the  question  whether  the 
purchaser  may  assign  or  transfer  the  prop- 
erty so  as  to  pass  any  right  he  may  then 
have  had  therein,  including  the  right  to  per- 
fect his  title  by  performance  of  the  contract 
with  the  vendor.  It  is  therefore  not  con- 
cerned with  cases  involving  the  question 
whether  an  assignee  or  transferee  from  the 
purchaser  acquires  a  right  or  interest  su- 
perior to  that  of  the  vendor. 

lender  a  conditional  sale  by  the  terms  of 
which  the  seller  reserves  the  title  to  the 
goods  until  payment  of  the  price,  the  buyer 
acquires  a  defeasible  interest  in  the  prop- 
erty which,  before  default,  he  may  sell.  35 
Cyc.  668;  McRea  v.  Merrifield,  48  Ark.  160, 
2  S.  W.  780;  Dedman  v.  Earle.  52  Ark.  164, 
12  S.  W.  330;  Day  v.  Bassett,  102  Mass. 
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445;  Currier  v.  Knapp,  117  Mass.  324;  New^ 
hall  V.  Kingsburv.  131  Mass.  445;  Vincent 
V.  Cornell,  13  Pick.  294,  23  Am.  Dec.  683; 
Glaspy  V.  Cabot,  135  Mass.  435  (obiter)  ; 
United  Shoe  Machinery  Co.-  v.  Holt,  IS.'r 
Mass.  97,  69  N.  E.  1056  {obiter)  ;  Power* 
V.  Burdick,  126  App.  Div.  179,  110  N.  Y. 
Supp.  883;  Tweedie  v.  Clark,  114  App.  Div. 
296,  99  N.  Y.  Supp.  856;  Bailey  v.  Colby, 
34  N.  H.  29,  66  Am.  Dec.  752;  Christenson' 
V.  Nelson,  38  Or.  473,  62  Pac.  648; 

Or  mortgage,  Ames  Iron  Works  v.  Rich- 
ardson, 65  Ark.  642,  18  S.  W.  381;  Chase 
V.  Ingalls,  122  Mass.  381;  Carpenter  v. 
Scott,  13  R.  I.  477. 

But  in  order  to  have  such  a  saleable  or' 
mortgageable  interest,  the  conditional  ven- 
dee must  be  in  possession,  and  must  have 
paid  part  of  the  purchase  price.  Karalis  v. 
Agnew,  111  Minn.  522,  127  N.  W.  440; 
Savall  V.  Wauful,  21  N.  Y.  Civ.  Proc.  Repv 
18,  16  N.  Y.  Supp.  219;  Sunny  South  Lum- 
ber Co.  V.  Neimeyer  Luml>er  Co.  63  Ark, 
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V.  Norfolk  *  B.  Street  R.  Co.  187  Mass.  500, 
73  N.  E.  646. 

Messrs.  F.  Keezer  and  £.  3f.  Shanley 

for  appellee. 

Morton,  J.,  delivered  the  opinion  of  the 
court: 

The  property  in  question  was  sold  by 
the  defendant  to  one  Terrell,  upon  what 
are  termed  "conditional  sales  or  leases." 
The  condition  was  as  follows:  "Signed  by 
m&  [Terrell]  and  payable  to  C.  H.  Hanson 
&  Company,  Inc.,  or  order,  that  if  said 
goods  and  chattels  or  any  part  thereof  shall 
be  attached,  or  if  I  shall  sell,  mortgage, 
pledge,  or  attempt  to  sell,  mortgage,  or 
pledge  the  same  or  any  part  thereof,  or 
shall  fail  to  pay  said  note  at  maturity, 
fiaid  C.  H.  Hanson  &;  Company,  Inc.,  shall 
have  the  right,  without  any  demand  or 
notice,  to  take  immediate  possession  of  said 
property,  and  hold  the  same  absolutely 
free  from  all  claims  and  demands  from  me." 
Taking  the  condition  as  it  reads,  the  title 
to  the  property  would  seem  to  have  passed 
to  Terrell  subject  to  be  devested  at  the  op- 
tion of  the  defendant  upon  the  happening  of 
cither  of  the  contingencies  named  and  the 
taking  possession  of  the  property  by  the  | 
defendant,  pursuant  to  the  condition.     But 


however  that  may  be,  and  assuming  that 
the  title  was  in  the  defendant,  it  was  held 
by  it  subject  to  the  performance  by  Terrell 
of  the  conditions  named,  and  Terrell  had 
therefore  a  right  or  interest  which  he  could 
and  did  convey  in  mortgage  to  the  plaintiff. 
Chase  v.  Ingalls,  122  Mass.  381;  Currier 
V.  Knapp,  117  Mass.  324;  Swallow  y.  Em- 
ery, 111  Mass.  355;  Day  v.  Basaett,  102 
Mass.  445.  Upon  tender  of  the  amount  due 
by  Terrell  or  his  assignee  before  possession 
was  taken  by  the  defendant,  the  title  vested 
in  Terrell  or  his  assignee.  Bailey  v.  Colby, 
34  N.  H.  29,  37,  66  Am.  Dec.  752;  Cutting 
V.  Whittemore,  72  N.  H.  107,  111,  54  Atl. 
1098.  The  case  differs  from  those  cases  re- 
lied on  by  the  defendant,  where  no  right  or 
interest  whatever  passed  until  the  goods 
were  paid  for  by  the  purchaser  according 
to  the  contract.  In  C.  B.  Cottrell  &  Sons 
Co.  y.  Carter,  R.  &  Co.  173  Mass.  155,  53 
N.  E.  375,  possession  was  taken  several 
months  before  a  tender  was  made.  In  the 
present  case  possession  was  not  taken  until 
after  the  tender,  when  the  rights  of  the 
plaintiff  to  redeem,  had  become  fixed.  It  is 
not  necessary  to  consider  the  scope  or  effect 
of  Rev.  Laws,  chap.  198,  §  11. 
Decree    affirmed. 


268,  38  S.  W.  902;  C.  B.  Cottrell  &  Sons 
Co.  V.  Carter,  R.  &  Co.  173  Mass.  155,  53 
N.  E.  375;  Albright  v.  Meredith,  58  Ohio 
St.  194,  50  N.  E.  719. 

So,  a  purchaser  from  a  conditional  vendee 
■acquires  title  upon  a  compliance  with  tlie 
conditions  of  the  sale  by  the  vendee  (Cur- 
rier V.  Knapp,  117  Mass.'  324),  although  the 
vendor  refuses  to  accept  payment  (Day  v. 
Bassett,  102  Mass.  445)  ;  or  by  the  pur- 
chaser tendering  the  balance  due  (Bailey  v. 
Colby,  34  N.  H.  29,  66  Am.  Dec.  752). 

So,  the  purchaser  of  a  conditional  ven- 
dee's interest  may  compel  the  vendor  to 
perform  the  contract.  Christenson  v.  Nel- 
son, 38  Or.  473,  63  Pac.  648. 

So,  where  the  conditional  vendee,  rffter 
mortgaging  the  property  to  a  third  person 
while  in  default,  paid  the  balance  due,  the 
mortgage  became  valid  upon  payment  of 
the  price.  Crompton  v.  Pratt,  105  Mass. 
225. 

In  Chase  v.  Ingalls,  122  Mass.  381,  a 
lessee  was  in  possession  of  chattels  upon 
part  payment  under  leases  whereby  he  was 
to  pay  for  tlie  use  or  rent  of  the  property  a 
certain  sum  weekly  until  he  had  paid  n 
specified  sum,  when  the  lessor's  claim  was 
to  cease;  and  in  case  the  lessee  neglected 
to  pay  the  sum  specified,  the  lessor  might 
take  possession  of  the  property  and  ter- 
minate the  leases.  The  lessor  did  not  take 
possession,  although  the  lessee  failed  to  pay 
the  rent  as  it  became  due,  and  the  full 
amount  was  never  paid.  The  lessee  mort- 
gaged the  property  to  a  third  person,  and 
thereafter  another  attached  the  property 
40  L.R.A.(N.S.) 


upon  a  writ  against  the  lessee.  In  a  suit 
for  conversion  of  chattels  by  the  mortgagee 
against  the  attaching  officer,  it  was  held 
that  the  lessee  had  the  legal  possession,  and 
a  right  in  the  property  which  he  could  con- 
vey; that  his  mortgage  passed  to  his  mort- 
gagee that  right  of  property,  with  a  cor- 
responding right  of  possession,  which  was 
good  as  against  the  lessee  and  against  any- 
one attaching  the  property  as  his. 

So,  where  a  conditional  vendee  in  pos- 
session executes  a  mortgage  valid  because 
having  paid  part  of  the  purchase  money,  he 
has  a  mortgageable  interest  in  the  prop- 
erty; and  if  the  vendor,  instead  of  retaking 
the  property  by  complying  with  the  condi- 
tional sales  act  as  to  tender  of  amount  paid, 
elects  to  treat  the  property  as  belonging  to 
the  purchaser,  by  causing  it  to  be  seized  in 
execution,  pursuant  to  a  judgment  recov- 
ered for  unpaid  instalments,  such  mortgage 
takes  precedence  of  the  subsequent  levy  by 
the  vendor.  Albright  v.  Meredith,  58  Ohio 
St.  194,  60  N.  E.  719. 

And  upon  the  perfection  of  the  title  by 
payment  of  the  purchase  price,  a  prior  mort- 
gage executed  by  a  conditional  vendee  be- 
conies  valid  and  takes  precedence  of  an  at- 
tachment by  one  of  his  creditors,  levied 
after  the  pavment'  had  been  completed. 
Carpenter  v.  Scott,  13  R.  I.  477. 

And  even  where  a  conditional  vendee 
transfers  the  property  to  his  wife  after  de- 
fault, she  may  acquire  title  by  redeeming 
within  the  thirty  days  before  the  sale,  al- 
lowed by  the  lien  law  after  the  vendor  has 
taken    the    property    (Powers   v.   Burdick. 
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126  App.  Div.  179,  110  N.  Y.  Supp.  883) ; 
and  tliis  is  true  of  any  purchaser  (Tweedie 
V.  Clark,  114  App.  Div.  296,  99  N.  Y.  Supp. 
856). 

So,  on  the  principle  that  a  conditional 
vendee  may  sell  the  property,  he  may,  be- 
fore maturity  and  before  payment  (Ded- 
man  v.  Earle,  52  Ark.  164,  12  S.  W.  330), 
or  after  maturity  and  before  payment, 
where  the  vendor  has  failed  to  retake  the 
property  or  make  demand  (Nattin  v.  Riley, 
54  Ark.  30,  14  S.  W.  1100),  exchange. the 
property  purchased  for  other  property;  but 
the  original  vendor  does  not  lose  title  to 
the  property  sold,  nor  acquire  title  to  the 
property  for  which  it  is  exchanged. 

And  where  the  conditional  vendee  mort- 
gages the  property  to  one  of  his  creditors 
while  in  default,  his  vendor  may  retake  the 
property,  and  does  not  waive  such  right 
by  advising  such  creditor,  who  knew  of  the 
reservation,  to  take  a  mortgage  of  the  prop 
erty.  Ames  Iron  Works  v.  Richardson,  56 
Ark.  642,  18  S.  W.  381. 

But  if,  upon  the  vendee's  failure  to  pay, 
the  vendor  does  not  take  possession  of  the 
property  or  make  demand,  the  vendee's  de- 
fault does  not  of  itself  operate  as  a  for- 
feiture of  the  interests  of  the  vendee  or  of 
the  rights  of  his  mortgagee.  Sunny  South 
Lumber  Co.  v.  Neimeyer  Lumber  Co,  63 
Ark.  208,  38  S.  W.  902. 

And  where  a  conditional  vendee  before  de- 
fault sells  the  property,  the  vendor,  having 
no  right  of  possession,  cannot  maintain 
trover  against  a  subsequent  purchaser  be- 
fore the  day  named  for  payment.  Vincent 
▼.  Cornell,  13  Pick.  294,  23  Am.  Dec.  683. 

So,  a  vendor  cannot  replevy  the  property 
from  a  conditional  vendee's  purchaser  be- 
fore the  purchase  money  is  due.  Nutting  v. 
Nutting,  63  N.  H.  221. 

But  it  was  held  in  C.  B.  Cottrell  k  Sons 
Co.  V.  Carter,  R.  &  Co.  173  Mass.  155,  53 
N.  E.  375,  that  a  lessee,  under  an  instal- 
ment contract  whereby  the  lessor,  on  re- 
ceipt of  stipulated  monthly  instalments, 
agreed  to  execute  a  bill  of  sale,  did  not  ac- 
quire title  to  the  chattels  until  all  the  in- 
stalments were  paid;  that  consequently 
where  the  lessee  mortgaged  the  property 
while  instalments  due  remained  unpaid,  the 
mortgagee  acquired  no  title;  and  that  where 
the  mortgagee,  after  the  '  lessor  had  con- 
structively taken  possession  because  of  les- 
see's default,  purchased  the  property  at  u 
sale  under  the  mortgage,  the  lessor  couUl 
maintain  replevin  without  any  demand,  the 
purchaser  under  the  mortgage  taking  noth- 
ing by  his  tender  of  the  amount  due. 

According  to  Carroll  v.  Beard,  27  Ont. 
Rep.  349,  only  the  interest  of  a  tenant  in 
-goods  held  under  a  conditional  sale  could, 
bv  the  statute  as  to  landlords,  be  sold  for 
rent,  and  that  interest  is  what  would  be  left 
after  the  balance  of  the  price  is  deducted 
-out  of  the  value  of  the  goods  seissed. 

As  to  the  validity  and  effect  of  a  stipula- 
tion in  a  contract  for  the  sale  of  land, 
against  assignment  by  the  vendee  without 
the  vendor's  consent,  see  note  to  Lockerby 
T.  Amon,  35  L.R.A.{N.S.)  1064.  J.  D.  C. 
40  L.R.A.(N.S.) 
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ALCORN  COTTON  OIL  COMPANY,  Appt., 

V. 

STATE  OF  MISSISSIPPL 

;(—  Miss.  — ,  66  So.  397.) 

Adnlteration  ^  power  to  require  nota* 
tlon  on  package. 

A  statute  imposing  a  penalty  for  selling 
adulterated  cotton  seed  meal  without  noting 
the  adulteration  on  the  package  is  not  un- 
constitutional in  failing  to  inform  an  ac- 
cused of  the  nature  and  cause  of  the  accusa- 
tion against  him,  because  it  does  not  fix 
any  standard  of  adulteration. 

(April  24,  1911.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Alcorn  Coun- 
ty, convicting   it   of  violation   of   the   law 
against  adulteration  of  cotton  seed  meal. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  J.  Lamb  for  appellant. 
Mr.  James  R.  McDowell,  Assistant  At- 
torney General,  for  the  State. 

Note.  ^  Validity  of  police  regulations  as 
to  branding  or  laheling  articles  of 
commerce. 

As  to  constitutionality  of  statute  pro- 
hibiting or  regulating  sale  of  poisons,  see 
note  to  Katzman  v.  Com.  30  L.R.A.(N.S.) 
519. 

As  to  duty  of  druggist  or  apothecary  in 
the  sale  or  compounding  of  drugs  or  medi- 
cines, see  note  to  Tremblay  v.  Kimball,  29 
L.R.A.(N.S.)  900. 

As  to  right  to  prohibit  sale  of  milk  ex- 
cept in  bottles,  see  note  to  Com.  v.  Drew, 
33  L.R.A.(N.S.)  401. 

On  the  question  as  to  whether  the  re- 
quirement of  pure  food  laws  as  to  labeling 
applies  to  small  retail  packages  taken  from 
original  package  of  the  manufacturer,  see 
note  to  Armour  &  Co.  v.  Bird,  25  L.R.A. 
(N.S.)    616. 

Generally,  as  to  constitutionality  of  dis- 
criminations in  statutory  regulations  con- 
cerning food  products,  see  note  to  Fread- 
rich  V.  State,  34  L.R.A.(N.S.)  650. 

Cases  involving  the  validity  of  inspection 
laws  which  incidentally  require  certain 
marks  or  labels  to  be  attached  by  the  inspec- 
tor have  been  excluded. 

The  question  involved  in  cases  like  Amer- 
ican Linseed  Oil  Co.  v.  Wheaton.  25  S.  D. 
60,  — L.R.A.(N.S.)  — ,  125  N.  W.  127,  as 
to  the  power  of  the  legislature  to  prescribe 
a  particular  test  of  purity,  quality,  weight, 
etc.,  to  which  an  article  of  commerce  must 
conform  irrespective  of  branding  or  labeling, 
is,  of  course,  not  within  the  scope  of  this 
note. 

The  earlier  cases  passing  upon  regulations 
as  to  branding  or  labeling  articles  of  com- 
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\lliltfleld,  C,  filed  the  following  opin- 
ion: 

Section  1317  of  the  Code  of  1906  is  in 
the  following  words:  "It  shall  be  unlaw- 
ful for  any  person  or  corporation  to  adul- 
terate any  cotton  ^eed  meal  with  hulls, 
sawdust,  or  anything  else,  without  noting 
such  adulteration,  in  plain  and  legible 
characters,  on  each  sack;  and  it  shall  be 
-  unlawful  for  any  person  to  sell  in  this 
state  any  cotton  seed  meal  adulterated  with 
; hulls,  sawdust,  or  anything  else,  without 
such  adulteration  being  noted  in  plain  and 
legible  characters  on  each  sack  or  recep- 
tacle thereof.  Any  person  or  corporation 
violating  the  fore|[?oing  provisions  of  this 
section  shall  be  guilty  of  a  misdemeanor, 
and  on  conviction,  shall  be  fined  in  a  sum 


not  less  than  one  hundred  nor  more  than 
one   thousand   dollars." 

The  appellant  was  indicted  under  this 
statute,  the  indictment  charging  that  "the 
Alcorn  Cotton  Oil  Company,  being  engaged 
in  the  business  of  manufacturing,  sacking, 
and  selling  cotton  seed  meal,  did  then  and 
there  wilfully  and  unlawfully  adulterate 
cotton  seed  meal  by  mixing  hulls  therewith, 
without  noting  such  adulteration  in  plain 
and  legible  characters  on  each  sack."  The 
evidence  in  the  case  shows  that  the  appel- 
lant sold  cotton  seed  meal  to  one  W.  S. 
Berry,  the  said  sacks  of  cotton  seed  meal 
being  composed  of  50  per  cent  cotton  seed 
meal,  and  50  per  cent  hulls,  without  noting 
such  adulteration  in  plain  and  legible  char- 
acters  on    the   sacks.     Manifestly,   on    the 


merce  are  presented  in  the  note  accompany- 
ing Ex  parte  Hay  den,  1  L.R.A.(N.S.)    184. 

Validity  and  effect  of  Federal  food  and  drug 
act,   of  June  30,   1906. 

The  Federal  food  and  dnig  act  of  June 
30,  1906  (chap.  3915,  34  Stat,  at  L.  768, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1354), 
which  prohibits  the  interstate  transporta- 
tion of  foods  and  drugs  that  have  been 
adulterated  or  labeled  so  as  to  defraud  or 
mislead  the  public,  is  a  proper  exercise  of 
the  police  power  of  Congress  over  interstate 
commerce,  and  not  an  infringement  upon 
the  police  power  of  the  states.  Shawnee 
Mill.  Co.  V.  Temple,  17ft  Fed.  517;  United 
States  V.  420  Sacks  of  Flour,  180  Fed.  518; 
United  States  v.  74  Cases  of  Grape  Juice, 
181    Fed.   629. 

And  in  Hi  polite  Egg  Co.  v.  United  States, 
220  U.  S.  45,  55  L.  ed.  364,  31  Sup.  Ct.  Rep. 
364,  it  was  held  that  Congress  could  law- 
fully enact  the  provisions  of  the  food  and 
drugs  act  under  which  adulterated  and  mis- 
branded  articles  of  food,  the  subjects  of 
interstate  commerce,  may  be  confiscated  by 
a  proceeding  in  rem  in  the  Federal  courts 
after  they  have  reached  their  destination, 
and  there  remain  in  the  hands  of  the  con- 
signee in  the  original  unbroken  packages. 

The  provisions  of  the  Federal  food  and 
drug  act  making  it  a  criminal  offense  for 
a  wholesaler  or  manufacturer  to  sell  a  mis- 
branded  article  of  food  under  a  false  guar- 
anty that  the  merchandise  is  not  adulterated 
or  misbranded  within  th^  meaning  of  the 
statute  are  not  invalid  as  to  one  whose 
entire  connection  with  the  transaction  of 
selling  and  delivering  was  consummated 
within  the  state,  as  was  the  issuance  of 
the  false  certificate,  since  it  enabled  an 
innocent  purchaser,  relying  upon  the  cer- 
tificate, to  sell  the  same  in  interstate  com- 
merce, as  was  done  in  this  case,  which  it 
was  the  very  object  of  the  statute  to  pro- 
hibit. United  States  v.  Charles  L.  Heinle 
Specialty  Co.  175  Fed.  299. 

Congress  did  not,  by  the  passage  of  the 
food  and  drugs  act  of  June  30,  1906  (34 
Stat,  at  L.  768,  chap.  3915,  U,  6,  Comp. 
40  L.R.A.(N.S.) 


Stat.  Supp.  1911,  p.  1354),  for  the  pre- 
vention of  adulteration  and  misbranding  of 
foods  and  drugs  when  the  subject  of  in- 
terstate commerce,  preclude  the  enactment 
of  a  statute  by  a  state,  prohibiting  sales  of 
concentrated  commercial  feeding  stuffs  in 
the  original  packages  unless  there  be  com- 
pliance with  its  requirements  as  to  inspect 
tion  and  analysis  and  the  disclosure  of  the 
ingredients,  including  the  minimum  per- 
centage of  crude  fat  and  crude  protein,  and 
the  maximum  percentage  of  crude  fiber,  and 
with  its  incidental  provisions  for  the  filing 
of  a  certificate,  for  registration,  and  for 
labels  and  stamps.  Savage  v.  Jones,  225 
U.  S.  501,  56  L.  ed.  1182,  32  Sup.  Ct.  Rep. 
715. 

There  is  no  conflict  between  the  provi- 
•sions  of  the  food  and  drug  act  of  June  30. 
1906,  for  the  prevention  of  the  adulteration 
and  misbranding  of  foods  and  drugs  when 
the  subject  of  interstate  commerce,  and  the 
requirement  of  a  state  statute  as  applied  to 
sales  by  importers  in  the  original  packages, 
that  there  shall  be  stated  in  the  labels  on 
concentrated  commercial  feeding  stuffs  of- 
fered for  sale  in  the  state  the  names  and 
Percentage  of  the  diluent  or  diluents  or 
ases.  Standard  Stock  Food  Co.  v.  Wright, 
225  U.  S.  540,  56  L.  ed.  1197,  32  Sup.  a. 
Rep.  784. 

Requiring  label  to  show  ingredients,  name 
and   residence  of  manufacturer,  etc. 

In  State  v.  Southern  Cotton  Oil  Co.  154 
N.  C.  635,  70  S.  E.  741,  it  was  said  that 
the  requirement  that  the  contents  of  each 
package  must  be  shown  by  a  label  or  tag 
was  the  most  efficient  method  of  insuring 
protection  to  the  public  from  the  sale  of 
worthless  and  injurious  articles  of  com- 
merce. 

A  statute  requiring  articles  of  food  to> 
bear  a  label  giving  a  statement  of  the  in- 
gredients going  to  make  up  its  composi- 
tion is  a  proper  police  regulation.  Savage 
V.  Scovell,  171  Fed.  56rf. 

A  statute  requiring  syrups,  molasses,  ete.» 
to  be  labeled  by  their  true  names,  and  show 
all  the  ingredients  going  to  make  up  their 
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facts  of  the  case,  the  appellant's  conduct 
falls  strictly  within  the  condemnation  of 
§  1317. 

It  is  said,  first,  that  this  section  is  re- 
pealed by  §  14  of  the  act  of  1908  (Laws 
1908,  chap.  107).  We  do  not  think  so.  The 
act  of  1908  was  dealing  with  a  wholly  dif- 
ferent subject-matter.  The  law  of  1908 
fixes  the  penalty  for  the  adulteration  or 
sale  of  certain  commercial  foodstuffs  fall- 
ing below  a  certain  standard,  and  provides 
for  inspection,  analysis,  etc.  It  has  noth- 
ing to  do  with  the  sale  of  cotton  seed  meal. 
That  article  is  especially  excepted  from 
the  law  of  1908. 

It  is  next  said  that  §  1317  is  unconsti- 
tutional, because  it  does  not  inform  the  de- 
fendant of  the  nature  and  cause  of  the  ac- 


cusation against  him,  in  this;  Hi  at  the 
said  section  does  not  prescribe  any  standard 
of  adulteration.  The  first  thing  to  be  ob- 
served in  the  discussion  of  this  proposition 
is  that  §  1317  does  not  declare  the  mere 
sale  of  adulterated  cotton  seed  meal  a 
crime.  That  section,  and  §§  2260,  2261, 
and  2263  of  chapter  51  of  the  Code  of  1906, 
plainly  show  that  the  appellant  could  have 
sold,  so  far  as  a  mere  sale  was  concerned, 
any  grade  of  cotton  seed  meal.  The  offense 
denounced  by  §  1317  is  not  the  mere  sale 
of  adulterated  cotton  seed  meal,  but  its 
failure  to  note  on  the  sacks  which  con- 
tained adulterated  cotton  seed  meal  the 
fact  of  such  adulteration.  That  precisely 
is  the  purpose  and  object  of  the  section, 
and  this  object  must  be  kept  in  mind   in 


composition,  does  not  deprive  persons  of 
their  property  without  due  process  of  law, 
in  violation  of  the  state  or  Federal  Con- 
stitution. McDermott  v.  State,  143  Wis. 
18,  —  L.R.A.(N.S;)  —,  121  N.  W.  888,  21 
Ann.  Cas.  1316. 

So,  a  statute  which  requires  tags  to  be 
placed  upon  packages  of  fertilizers,  showing 
the  ingredients,  is  a  valid  police  regulation 
to  prevent  fraud  and  sale  of  a  worthless 
article.  Steiner  v.  Ray,  84  Ala.  93,  5  Am. 
St.  Rep.  332,  4  So.  172. 

Likewise,  a  regulation  by  the  commission- 
er of  internal  revenue  that  imitation  whisky 
be  labeled  as  such  is  reasonable.  Woolner 
&  Co.  V.  Rennick,  170  Fed.  662. 

So,  a  statute  which  requires  a  label  to 
be  placed  upon  all  packages  of  baking  pow- 
der, showing  the  ingredients,  together  with 
the  name  and  residence  of  the  manufacturer, 
is  not  unconstitutional,  as  an  infringement 
upon  private  rights,  or  as  class  legislation. 
State  V.  Sherod,  80  Minn.  446,  60  L.R.A. 
660,  81  Am.  St.  Rep.  268,  83  N.  W.  417. 

A  statute  requiring  packages  containing 
cider  vinegar  to  bear  a  label  stating  the  fact, 
together  with  the  name  and  place  of  busi- 
ness of  the  manufacturer,  is  a  proper  exer- 
cise of  the  police  power  for  the  purpose  of 
preventing  fraud.  People  v.  Windholz,  92 
App.  Div.  569,  86  N.  Y.  Supp.  1015. 

And  a  statute  prohibiting  the  sale  of  vin- 
egar containing  artificial  coloring  matter, 
although  not  injurious  to  health,  is  a  proper 
exercise  of  the  police  power.  People  v.  Gir- 
ard,  146  N.  Y.  105,  45  Am.  St.  Rep.  595, 

39  N.  E.  823,  affirming  73  Hun,  457,  26 
N.  Y.  Supp.  272;  Williams  v.  McNeal,  7 
Ohio  C.  C.  280,  4  Ohio  C.  D.  596. 

The  legislature  may  prohibit  the  sale  of 
substances  having  the  semblance  of  butter 
or  cheese,  but  not  wholly  made  from  pure 
cream  or  milk,  unless  each  package  of  such 
substance  shall  bear  a  label  showing  the  in- 
gredients used  or  entering  into  its  compo- 
sition, even  though  it  is  a  patent  article. 
Palmer  v.  State,  -39  Ohio  St.  236,  48  Am. 
Rep.  429. 

So,  «  statute  requiring  process  butter  to 
be  labeled  "renovated  butter,"  so  as  to  dis- 
tinguish it  from  creamery  butter,  is  a  prop- 

40  L.R.A.(NJ3.) 


er  exercise  of  the  police  power  to  prevent 
fraud  and  deception.  Com.  v.  Seiler,  20 
Pa.  Super.  Ct.  260 ;  Hathaway  v.  McDonald, 
27  Wash.  659,  91  Am.  St.  Rep.  889,  68  Pac. 
376. 

The  legislature  may  inflict  a  penalty  for 
the  selling  of  skimmed  milk  witnout  advis- 
ing the  purchaser  that  it  is  such.  People  v. 
Abramson,  137  App.  Div.  549,  122  N.  Y. 
Supp.  115;  People  v.  Bowen,  182  N.  Y.  1, 
74  N.  E.-489   (obiter). 

A  statute  requiring  a  tag  to  be  attached 
to  the  carcass  of  a  calf,  containing  cer- 
tain information,  including  the  age  of  the 
calf  when  slaughtered,  is  a  reasonable  ex- 
ercise of  the  police  power  to  protect  the 
public  against  the  sale  of  unwholesome  food. 
People  V.  Bishopp,  106  App.  Div.  266,  94 
N.  Y.  Supp.  773,  affirming  44  Misc.  12,  89 
N.  Y.  Supp.  709. 

So,  a  provision  of  the  game  laws  which 
prohibits  the  transportation  of  deer  unless 
tagged  and  plainly  labeled  with  the  name 
of  the  owner  has  been  held  constitutional. 
State  V.  Niles,  78  Vt.  266,  112  Am.  St. 
Ren.  917,  62  Atl.  795. 

A  statute  prohibiting  the  manufacture 
and  sale  of  flaxseed  or  linseed  oil  unless 
it  answers  the  chemical  test  for  purity 
recognized  in  the  United  States  Pharmaco- 
pceia,  and  providing  that  such  oil  shall  be 
marked  and  sold  only  under  its  true  name  as 
pure  raw  or  boiled  linseed  oil,  is  a  proper 
police  regulation,  and  does  not  offend 
against  the  14th  Amendment  of  the  Fed- 
eral Constitutional,  which  guarantees  to 
every  citizen  property  rights  in  every  state. 
State  V.  Holton,  148  Iowa,  724,  126  N.  W. 
1125. 

Nor  does  such  statute  violate  the  pro- 
vision of  the  state  Constitution  by  depriv- 
ing persons  of  their  liberty  or  property 
without  due  process  of  law.     Ibid. 

And  in  State  v.  Williams,  93  Minn.  155, 
100  N.  W.  641,  it  was  held  that  a  statute 
which  required  a  label  on  linseed  oil  was 
a  proper  police  measure  to  protect  con- 
sumers against  fraud  and  deceit. 

The  court  said  in  State  v.  Holton,  supra, 
that  the  evident  purpose  of  the  statute 
which  required  a  label  on  oils  was  to  pre- 
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discussing  the  constitutionality  of  the  stat- 
ute. The  plain  object  of  this  statute  is  to 
require  those  who  adulterate  cotton  seed 
meal  with  hulls  to  note  such  adulteration 
on  the  sacks  or  receptacles,  so  that  the  pur- 
chaser may  know  exactly  what  he  is  getting 
and  paying  for.  If  the  vendor  wishes  to 
sell  adulterated  cotton  seed  meal,  he  may 
do  so;  but  he  must  note  the  adulteration 
on  the  sacks,  so  tliat  he  who  buys  may 
know  that  he  is  not  being  defrauded  by 
getting  something  different  from  what  he 
offers  to  buy. 

The  learned  counsel  for  appellants  cite 
a  number  of  cases  from  other  states,  every 
one  of  which  we  have  critically  examined. 
We  do  not  think  any  of  those  cases  is 
strictly  in  point,  where  the  offense  charged, 


as  here,  is  the  failure  to  note  adulteration 
on  the  receptacles  of  the  adulterated  ma- 
terial. Nearly  all  these  cases  are  cases  in 
which  a  statute  first  prescribed  a  standard 
of  purity,  and  then  afterwards  made  it  a 
crime  to  sell  the  particular  thing,  as  milk, 
etc.,  unless  the  article  so  sold  came  up  to 
the  standard  prescribed  in  the  statute. 
Those  cases  are  not  at  all  in  point  in  & 
consideration  of  the  constitutionality  of 
this  statute,  which  permits  the  sale,  and 
does  not  prohibit  the  sale,  of  adulterated 
cotton  seed  meal,  but  makes  it  an  offense 
to  so  sell  without  noting  the  adulteration 
on  the  receptacles. 

In  the  case  of  Com.  v.  Kevin,  202  Pa. 
23,  90  Am.  St.  Rep.  613,  51  Atl.  594,  the 
statute    provided    that    an    article    of    food 


vent  fraud  and  deception,  and  that  it  did 
not,  in  the  opinion  of  the  court,  prohibit 
the  sale  of  linseed  oil  that  is  adulterated, 
or  any  compound  that  contains  such  oil, 
where  the  product  is  not  sold  as  pure  lin- 
seed oil.     Ibid. 

The  equal  protection  of  the  laws  is  not 
denied  to  manufacturers  and  sellers  of 
mixed  paints  containing  other  ingredients 
than  pure  linseed  oil,  pure  carbonate  of 
lead,  oxid  of  zinc,  turpentine,  Japan  dryer, 
and  pure  colors,  by  a  state  statute  which 
makes  the  manufacture  and  sale  of  such 
paints  a  misdemeanor  unless  the  label 
shows  the  constituent  ingredients  and  the 
quantity  or  amount  of  each,  because  the 
manufacture  and  sale  of  mixed  paints  con- 
taining only  the  ingredients  specified  in 
the  statute,  and  possibly,  of  all  paste 
paints,  are  free  from  such  consequence 
or  condition.  Heath  &  M.  Mfg.  Co.  v. 
Worst,  207  U.  S.  338,  52  L.  ed.  236,  28 
Sup.  Ct  Rep.  114. 

Nor  does  such  a  statute  deprive  the 
manufacturers  and  sellers  of  mixed  paints 
of  their  liberty  without  due  process  of  law. 
Ibid. 

So,  a  statute  forbidding  one  to  sell  a 
product  from  the  original  package,  labeled 
with  a  trademark,  upon  the  false  repre- 
sentation that  it  was  placed  in  the  pack- 
age by  the  owner  of  the  label,  does  not  de- 
prive the  seller  of  his  property  without  due 
process  of  law,  although  the  product  was 
in  fact  that  of  the  owner  of  the  label,  and 
was  purchased  by  the  seller  for  the  pur- 
pose of  resale.  People  v.  Luhrs,  195  N.  Y. 
377,  25  L.R.A.(N.S.)  473,  89  N.  E.  171. 
As  to  the  validity  of  a  penal  statute  to  pro- 
tect trademarks,  see  note  to  the  above  case 
in  25  L.R.A.(N.S.)  473.  Generally  as  tp 
the  protection  of  trade  union  labels  or 
trademarks,  see  note  to  State  v.  Bishop,  29 
L.R.A.  200. 

The  exception  in  favor  of  existing  con- 
tracts, contained  in  a  statute  making  it 
criminal  to  sell  or  deliver  black  powder  for 
use  in  any  coal  mines  in  the  state  except 
in  original  sealed  packages  containing  12^ 
pounds  of  powder,  does  not  make  such  stat- 
ute repugnant  to  U.  S.  Constitution,  14th 
40  L.R.A.(N.S.) 


Amendment,  as  denying  the  equal  protec- 
tion of  the  laws,  Williams  v.  Walsh,  222 
U.  S.  416,  56  L.  ed.  253,  32  Sup.  Ct.  Rep. 
137,  affirming  79  Kan.  212,  98  Pac.  777. 

But  a  statute  making  it  unlawful  to  sell 
milk  as  certified  milk  unless  conspicuously 
marked  with  the  name  of  the  association 
certifying  it  is  invalid  for  failure  to  desig- 
nate any  particular  association  or  indi- 
viduals  to  whom  the  vendor  could  apply 
for  certification.  People  v.  Briggs,  193  N. 
Y.  457,  86  N.  E.  522,  reversing  121  App. 
Div.  927,  106  N.  Y.  Supp.  1140. 


Requiring  label  to  show  weight  or  meas- 
ure, 

A  statute  establishing  a  standard  weight 
for  a  loaf  of  bread,  and  providing  that 
every  loaf  that  does  not  weigh  the  full 
weight  required  by  the  statute  shall  be 
plainly  labeled  with  the  exact  weight,  is 
not  unconstitutional  as  an  unreasonable  in- 
terference with  the  conduct  of  private  busi- 
ness. State  V.  McCool,  83  Kan.  428,  111 
Pac.  477. 

And  a  city  ordinance  requiring  labels  to 
l)e  placed  on  loaves  of  bread  sold  within 
the  city,  specifying  the  size  and  weight  of 
the  loaf  and  the  name  of  the  maker,  is  not 
unreasonable.  ■  Chicago  v.  Schmidinger,  243 
ni.  167,  —  L.R.A.(N.S.)  — ,  90  N.  E.  369. 
17  Ann.  Cas.  614,  245  111.  317,  92  N.  E.  244 
(subsequent  appeal). 

So,  in  Re  Masmith,  2  Ont.  Rep.  192,  it 
was  held  that  a  municipal  regulation  estab- 
lishing a  standard  weight  for  a  loaf  of 
bread,  and  requiring  each  loaf  to  be  labeled, 
showing  the  weight,  is  intra  vires  and  rea- 
sonable. 

And  in  State  v.  Belle  Springs  Creamery 
Co.  83  Kan.  389,  —  L.R.A.(N.S,)  — ,  111 
Pac.  474,  it  was  held  that  a  statute  which 
specified  the  weight  of  a  print  or  package 
of  butter,  and  required  smaller  packages 
to  bear  a  label  showing  the  net  weight,  is 
a  valid  police  regulation. 

Likewise,  a  statute  requiring  packageft 
of  cornmeal  to  bear  labels  showing  the 
weight  of  the  contents  is  a  valid  ezerdae 
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should  be  deemed  adulterated  if  it  contained 
any  added  auhstance  which  is  poisonous  or 
injurious  to  health;  and  the  court  held 
that  that  statute  made  it  an  adulteration 
to  add  a  substance  which  was  poisonous  or 
injurious  in  any  quantity,  even  though  the 
quantity  added  was  not  enough  to  make  the 
compound  poisonous  or  injurious  to  health. 
For  the  very  same  reason  this  §  1317  was 
a  proper  exercise  of  legislative  power,  even 
if  it  declared  cotton  seed  meal  to  be  adul- 
terated by  the  addition  of  any  quantity  of 
hulls  unintentionally  mixed  with  the  cotton 
seed  meal,  no  matter  how  small  the  quan- 
tity. In  the  course  of  the  opinion  the 
court  said:  "The  purpose  of  the  legisla- 
ture in  the  passage  of  the  act  is  most  com- 
mendable, and  the  statute  should  receive  a 


construction  by  the  courts  that  will  fully 
and  effectually  accomplish  the  object  of  its 
enactment."  And  again  the  court  said: 
"As  said  above,  the^purpose  of  the  act  was 
twofold:  To  protect  the  public  health, 
and  to  prevent  fraud  and  deception  in  the 
manufacture  and  sale  of  adulterated  food. 
It  is  within  the  province  of  the  general  as- 
sembly to  determine  whether  the  addition 
of  a  poisonous  or  injurious  substance  to 
a  food  article  endangers  the  health  of  the 
citizens  of  the  state  who  used  the  com- 
pound; and,  if  it  does,  then  it  is  clearly 
within  the  police  power  of  the  state  to  pro- 
hibit the  manufacture  and  sale  of  the 
adulterated  article,  as  well  as  to  protect  the 
public  from  imposition  or  fraud  in  the  sale 
of  it.     The  exercise  of  such  authority  by 


of  the  police  power,  and  does  not  deprive 
persons  of  their  property  without  due  proc- 
ess of  law.  State  v.  Co-operative  Store  Co. 
123  Tenn.  399,  131  S.  W.  867. 

And  in  State  v.  Southern  Cottoft  Oil  Co. 
154  N.  C.  635,  70  S.  E.  741,  the  constitu- 
tionality of  a  statute  requiring  packages 
of  cotton  seed  meal  to  bear  a  tag  showing 
the  brand,  weight  of  package,  amount  of 
ammonia  or  nitrogen,  and  name  and  ad- 
dress of  the  manufacturer,  was  upheld. 

But  in  Ex  parte  Dietrich,  149  Cal.  104, 
6  L.R.A.(N.S.)  873,  84  Pac.  770,  it  was 
held  that  a  statute  requiring  the  mark- 
ing of  small  packages  of  butter  intended 
for  sale  with  their  weight  in  figures  not 
less  than  a  quarter  of  an  inch  high  is  an 
unconstitutional  interference  with  liberty 
and  property  rights,  and  not  a  legitimate 
exercise  of  the  police  power. 

A  municipal  ordinance  which  requires 
milk  dealers  indeliblv  to  indicate  the  ca- 
pacity  upon  glass  jars  which  contain  the 
milk  sold  does  not  unconstitutionally  de- 
prive them  of  their  property  in  the  old  jars. 
Chicago  V.  Bowman  Dairy  Co.  234  111.  294, 
17  L.R.A.(N.S.)  684,  123  Am.  St.  Rep. 
100,  84  N.  E.  913,  14  Ann.  Cas.  700. 

Nor  is  such  an  ordinance  void  as  special 
legislation,  although  it  does  not  apply  to 
all  milk  dealers,  or  to  all  persons  who  vend 
substances    in    liquid    form.     Ibid. 

The  statute  which  in  effect  places  per- 
sons who  mainufacture  and  sell,  or  who  sell 
either  at  wholesale  or  retail,  certain  speci- 
fied food  products  in  package  form,  not 
put  up  by  retailers,  in  one  class,  and  re- 
tailers who  put  up  and  sell  the  same  prod- 
ucts in  package  form  themselves,  in  another 
class,  and  provides  that  such  food  sold  in 
package  form,  not  put  up  by  the  retailer, 
shall  bear  a  printed  label  showing  net 
weight  or  measure  of  the  contents,  does  not 
deprive  one  who  sells  a  "misbranded"  pack- 
age, of  the  equal  protection  of  the  laws,  and 
is  not  violative  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States. 
Freadrich  v.  State,  89  Neb.  343,  34  L.R.A. 
(N.S.)  650,  131  N.  W.  618;  Lichtensteiger 
v.  State,  89  Neb.  356,  131  N.  W.  623. 
40  L.R.A.(N.S.) 


Oleomargarin  statutes. 

Statutes  prohibiting  the  manufacture  or 
sale  of  imitation  butter,  or  oleomargarin 
colored  to  resemble  butter,  are  deemed  to 
fall  within  the  scope  of  this  note,  since 
their  purpose,  like  that  of  statutes  requir- 
ing labeling  or  branding,  is  to  prevent  de- 
ception rather  than  to  guard  against  adul- 
teration. 

Such  statutes  do  not  deprive  persons  of 
their  liberty  or  property  without  due  proc- 
ess of  law.  People  v.  Freeman,  242  111. 
373,  90  N.  E.  366,  17  Ann.  Cas.  1098;  Peo- 
ple ex  rel.  McAuley  v.  Wahle,  124  App. 
Div.  762,  109  N.  Y.  Supp.  629;  People  v. 
Simpson,  Crawford  Co.  62  Misc.  240,  114 
N.  Y.  Supp.  945,  affirmed  without  opinion 
in  1«33  App.  Div.  889,  118  N.  Y.  Supp.  1132; 
McCann  v.  Com.  198  Pa.  509,  48  Atl.  470. 
affirming  14  Pa.  Super.  Ct.  221;  Com.  v. 
Mellet,  27  Pa.  Super.  Ct.  41;  Com.  v. 
Caulfield,  27  Pa.  Super.  Ct.  279,  which  is 
affirmed  in  211  Pa.  644,  61  Atl.  243;  Com. 
v.  McDermott,  37  Pa.  Super.  Ct.  1,  re- , 
versed  on  other  grounds  in  224  Pa.  363, 
24  L.R.A.(N.S.)  431,  73  Atl.  427. 

Likewise,  a  statute  prohibiting  persons 
who  sell  oleomargarin  irom  selling  or  giv- 
ing away  with  it  any  coloring  matter  which 
may  be  used  to  color  the  oleomargarin 
so  as  to  give  it  the  appearance  of  yellow 
butter  is  a  valid  police  regulation,  and  not 
an  illegal  restraint  of  trade,  or  interfer- 
ence with  vested  rights.  The  court  said: 
"It  may  well  be  that  the  purchaser  of  oleo- 
margarin is  hindered  to  an  extent  from  ob- 
taining coloring  matter  with  which  to  color 
oleomargarin  for  sentimental  or  other  rea- 
sons, which  is  intended  for  his  own  con- 
sumption; but  the  probabilities  are  that 
one  who  would  thus  purchase  both  the 
oleomargarin  and  the  coloring  ingredient 
has  in  view  some  subsequent  purchaser 
from  him,  or  some  consumer  otner  than 
himself,  and  that  he  seeks  the  means  of 
compound  to  work  fraud  or  deception  upon 
some  other."  People  v.  Von  Kampen,  140 
App.   Div.   887,   134  N.  Y.   Supp.   710. 

See   next   subdivision   for   the   effect   of 
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Apb., 


the  legislative  department  of  the  govern- 
ment does  not  transcend  the  constitutional 
limit  of  its  power.  .  In  Powell  v.  Com. 
114  Pa.  204,  60  Am.  Rep.  350,  7  Atl.  013, 
7  Am.  Crim.  Rep.  32,  Sterrett,  J.,  after 
reviewing  the  cases  holding  legislation  to 
be  constitutional  on  the  ground  that  it 
was  the  lawful  exercise  of  the  police  pow- 
^r  of  the  state,  says:  'The  manufacture, 
sale,  and  keeping  with  intent  to  sell,  may 
all  alike  be  prohibited  by  the  legislature, 
if,  in  their  judgment,  the  protection  of  the 
public  from  injury  or  fraud  requires  it. 
To  deny  the  authority  of  the  legislature 
to  do  so  is  to  attack  all  that  is  vital  in 
the  police  power.  To  refuse  recognition 
of  the  power  in  a  given  case  because,  in 
the  judgment  of  some,  the  legislature, 
though  acting  within  its  proper  sphere,  may 
have  mistaken  the  public  necessity  for  a 
law  prohibitory  in  its  character,  is  to  make 
the  individual  judgment  superior  to  that 
of    the    legislature,    to    which    the    people, 


in  their  sovereign  capacity,  have  delegated 
the  lawmaking  power.'  ** 

In  St.  Louis  V.  Leissing,  1  L.R.A.(N.S.) 
in  the  note  at  page  018,  it  is  said: 
"The  regulations  most  frequently  tested  in 
the  courts  are  those  establishing  an  arbi- 
trary standard  of  quality,  without  regard 
to  the  question  of  adulteration  or  extrac- 
tion, and  prohibiting  under  penalty  the 
sale  of  milk  falling  below  the  required 
standard.  St.  Louis  v.  Liessing  is  typical 
of  the  decisions  upon  this  question.  The 
authorities  are  there  very  thoroughly  gath- 
ered; but  see,  especially,  also,  as  sustain- 
ing regulations  of  similar  character.  State 
V.  Smyth,  14  R.  I.  100,  61  Am.  Rep.  344; 
State  V.  Campbell,  64  N.  H.  402,  10  Am. 
St  Rep.  410,  13  Atl.  585;  State  v.  Stone, 
46  La.  Ann.  147,  15  So.  11;  Com.  v.  Hough, 
1  Pa.  Dist.  R.  51 ;  Kansas  City  v.  Cook,  38 
Mo.  App.  600;  State  v.  Crescent  Creamery 
Co.  83  Minn.  284,  54  L.R.A.  466,  85  Am.  St. 
Rep.  464,  86  N.  W.  107;  People  v.  West, 
106  N.  Y.  203,  60  Am.  Rep.  452,  12  N.  E. 


commerce  clause  of  the  Federal  Constitu- 
tion upon  state  statutes  in  relation  to  oleo- 
margarin. 


Effect  of  commerce  clause  of  Federal  Con- 
stitution. 

A  state  statute  declaring  sales  of  fertili- 
zers void  unless  each  package  has  attached 
thereto  a  tag,  to  be  furnished  by  the  agri- 
cultural commissioner  -  of  the  state,  does 
not  violate  the  Federal  Constitution,  which 
vests  in  Congress  the  power  to  regulate 
commerce,  where  the  sale  is  made  within 
the  state,  although  the  vendor  is  a  resi- 
dent of  another  state,  and  the  fertilizers 
are  also  to  be  imported  from  another  state. 
Brown  v.  Adair,  104  Ala.  662,  16  So.  430. 

A  state  statute  which  makes  it  unlawful 
to  ship  to  or  from  any  part  of  the  state 
any  carcass  of  a  calf  unless  a  tag  is  at- 
tached, containing  certain  information,  in- 
cluding the  age  of  the  calf  when  slaugh- 
tered, is  not  a  regulation  or  interference 
with  interstate  commerce,  but  is  a  rea- 
sonable exercise  of  the  police  power  to  pro- 
tect the  people  of  the  state  against  the 
sale  of  unwholesome  food.  People  v.  Bish- 
opp,  106  App.  Div.  266,  04  N.  Y.  Supp. 
773,  affirming  44  Misc.  12,  80  N.  Y.  Supp. 
700. 

Likewise,  a  statute  requiring  syrups,  mo- 
lasses, etc.,  to  be  labeled  by  their  true 
name,  and  show  all  the  ingredients  going  to 
make  up  their  composition,  does  not  unduly 
interfere  with  interstate  commerce.  Mc- 
Dermott  v.  State,  143  Wis.  18,  —  L.R.A. 
(N.S.)  — -,  126  N.  W.  888,  21  Ann.  Cas. 
1315. 

A  state  statute  requiring  packages  con- 
tain in  t;  articles  of  food  to  be  branded  with 
a  statement  of  the  net  contents  by  weight 
when  offered  for  sale  in  the  retail  trade 
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imposes  no  obligation  upon  the  manufac- 
turer in  a  foreign  state,  out  operates  alone 
upon  the  dealer,  who  is  selling  the  product 
at  retail  as  a  part  of  the  body  of  the  prop- 
erty of  the  state,  and  exclusivelv  under 
state  control,  and  does  not  unlawfully  in- 
terfere with  interstate  commerce.  Re.Ag- 
new.  80  Neb.  306,  36  L.R.A.(N.S.)  836,  131 
N.  W.  817,  Ann.  Cas.  1012  C,  676.  followed 
in  Re  King,  80  Neb.  208,  131  N.  W.  820. 

The  requirement  that  the  name  and  per- 
centage of  the  diluent  or  diluents  or  bases 
shall  be  stated  in  the  labels,  as  provided 
by  a  state  statute  relating  to  the  sale  witli- 
in  the  state  of  concentrated  commercfal 
feeding  stuffs,  is  a  proper  exercise  of  the 
police  power  of  the  state,  and  does  not,  as 
applied  to  sales  by  importers  in  the  orig- 
inal packages,  amount  to  an  unconstitu- 
tional regulation  of  interstate  commerce. 
Standard  Stock  Food  Co.  v.  Wright,  225 
U.  S.  640,  66  L.  ed.  1107,  32  Sup.  Ct.  Rep. 
784;  Savage  v.  Jones,  225  U.  S.  601,  56 
L.  ed.  1182,  32  Sup.  Ct.  Rep.  716. 

The  use  of  the  words  "original  pack- 
ages," in  a  statute  making  it  unlawful  to 
sell,  offer  for  sale,  or  deliver  black  powder 
for  use  in  any  coal  mines  in  tlie  states  ex- 
cept in  original  sealed  packages  containing 
12^  pounds  of  powder,  does  not  necessitate 
the  conclusion  that  the  statute  prohibits  the 
importation  of  black  powder  from  other 
states  in  other  than  12| -pound  packages. 
Williams  v.  Walsh,  222  U.  S.  415,  56  L. 
ed.  253,  32  Sup.  Ct.  Rep.  137,  affirming  79 
Kan.  212,  08  Pac.  777. 

And  a  state  statute  prohibiting  the  col- 
oring, coating,  or  polishing  of  an  article  in- 
tended for  food,  whereby  damage  or  in- 
feriority is  concealed,  is  not  in  conflict  with 
the  power  of  Congress  to  regulate  com- 
merce, although  applied  to  articles  sold  in 
original  packages  imported  from  other 
states.    Arbuckle  y.  Blackburn,  65  L.RA. 
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610;  People  v.  Kibler,  106  N.  Y.  323,  12 
N.  E.  795;  People  v.  Cipperly,  101  N.  Y. 
634,  4  N.  E.  107,  reversing  37  Hun,  319; 
State  V.  Groves,  15  R.  I.  208,  2  Atl.  384. 
The  intent  to  evade  the  regulation  is  no 
part  of  the  olTense,  and  a  dealer  is  guilty 
though  he  sells  the  milk  exactly  as  drawn 
from  the  cows,  when  it  falls  bdow  the  re- 
quired standard.  State  v.  Campbell,  64  N. 
H.  402,  10  Am.  St.  Rep.  419,  13  Atl.  585; 
Pain  v.  Boughtwood,  L.  R.  24  Q.  B.  Div. 
353,  59  L.  J.  Mag.  Cas.  N.  S.  45,  62  L.  T. 
N.  S.  284,  38  Week.  Rep.  428,  16  Cox,  C. 
C.  747,  54  J.  P.  469;  People  v.  Kibler,  106 
N.  Y.  323,  12  N.  E.  795;  People  v.  Schaeffer, 
41  Hun,  23;  Com.  v.  Farren,  9  Allen,  489; 
Com.  y.  Warren,  160  Mass.  533,  36  N.  E. 
308." 

In  Dorsey  v.  State,  38  Tex.  Crim.  Rep. 
at  page  533,  40  L.R.A.  201,  70  Am.  St.  Rep. 
762,  44  S.  W.  615,  the  court  expressly  held 
that  "it  would  be  entirely  competent  for 
the  legislature  by  an  act  to  prohibit  the 
sale     ...    of  flour  mixed  with  meal,  or 


any  other  wholesome  article,  without  prop- 
erly labeling  the  product  of  such  combina- 
tion." That  is  a  square  decision  that  our 
statute  prohibiting  the  sale  without  noting 
the  adulteration  of  cotton  seed  meal  mixed 
with  hulls  in  any  quantity  is  a  constitu- 
tional statute. 

In  the  case  of  State  v.  Campbell,  64  N. 
H.  402,  10  Am.  St.  Rep.  419,  13  Atl.  585, 
the  state  prohibited  the  sale  of  adulterated 
milk,  or  milk  to  which  water  or  any  for- 
eign substance  had  been  added.  That  act 
was  assailed  as  unconstitutional,  and  the 
court  said:  ''Under  what  is  generally 
called  the  police  power  of  the  state,  the 
legislature  may  protect  the  public  health, 
comfort,  and  safety  by  prohibiting  the  adul- 
teration of  articles  of  food,  and  may  legis- 
late for  the  prevention  of  imposition  or 
fraud  in  the  sale  of  such  articles.  Pierce 
V.  State,  13  N.  H.  636;  State  v.  Clark,  28 
N.  H.  176,  61  Am.  Dec.  611;  State  v.  Free- 
man, 38  N.  H.  426 ;  Gage  v.  New  Hampshire 
Eclectic  Medical   College,  63  N.  H.  92,  56 


864,  51  C.  C.  A.  122,  113  Fed.  616,  appeal 
dismissed  in  191  U.  S.  405,  48  L.  ed.  239, 
24  Sup.  Ct.  Rep.  148. 

A  statute  prohibiting  the  manufacture  or 
sale  of  process  butter  unless  plainly  marked 
"Renovated  Butter"  does  not  unduly  inter- 
fere with  interstate  commerce,  even  when 
sucli  butter  is  imported  from  another  state, 
for  purposes  of  sale  in  unbroken  packages. 
Hathaway  v.  McDonald,  27  Wash.  659,  91 
Am.  St.  Rep.  889,  68  Pac.  376. 

But  in  Jewett  Bros.  &,  Jewett  v.  Smail, 
20  S.  D.  232,  105  N.  W.  738,  it  was  held 
that  a  state  statute  under  which  every 
prepared  article  used  for  food,  drink,  fla- 
voring, or  condiment,  by  man  or  domestic 
animals,  whether  simple,  mixed,  or  com- 
pound, is  required  to  be  marked  with  the 
true  name  of  the  manufacturer  and  the  lo- 
cation of  the  factory  where  it  is  prepared, 
constitutes  an  unreasonable  interference 
with   interstate  and   foreign   commerce. 

Likewise,  a  statute  forbidding  the  sale 
of  goods  made  by  convicts  without  being 
marked  "convict-made"  is  unconstitutional 
as  applied  to  goods  made  in  other  states, 
as  an  unjustifiable  interference  with  in- 
terstate commerce.  Re  Opinion  of  Jus^ 
tices,  —  Mass.  — ,  98  N.  E.  334.  To  the 
same  effect  is  People  ex  rel.  Phillips  v. 
Raynes,  136  App.  Div.  417,  120  N.  Y. 
Supp.  1053,  affirmed  without  opinion  in 
198  N.   Y.  539,  622,  92  N.  E.  1097. 

And  in  Re  Ware,  53  Fed.  783,  it  was 
held  that  a  state  statute  prohibiting  the 
sale  of  baking  powder  containing  alum  un- 
less the  package  contained  a  label  indi- 
cating that  fact  is  an  unreasonable  inter- 
ference with  interstate  commerce,  so  far  as 
H  relates  to  original  packages  imported 
from  other  states,  in  the  absence  of  a  show- 
ing that  such  baking  powder  is  deleterious 
to  health. 
40  L.R.A.(N.S.)  66 


As  shown  in  the  earlier  note,  statutes 
regulating  the  manufacture  and  sale  of 
oleomargarin  have  been  upheld  in  many  of 
the  states.  Cases  are  there  cited  which  up- 
held statutes  prohibiting  sales  of  oleomar- 
garin unless  colored  pink. 

But  since  the  preparation  of  the  earlier 
note,  it  has  been  held  by  the  Supreme 
Court  of  the  United  States  that  a  statute 
which  requires  oleomargarin  and  other  imi- 
tation butter  to  be  colored  pink  is  invalid 
when  applied  to  oleomargarin  imported 
from  another  state,  as  an  unreasonable 
restriction  of  commerce.  Collins  v.  New 
Hampshire,  171  U.  S.  30,  43  L.  ed.  60,  18 
Sup.  Ct.  Rep.  768. 

To  the  same  effect  is  State  v.  Bruce,  55 
W.  Va.  384,  47  S.  E.  146,  overruling  State 
V.  Myers,  42  W.  Va.  822,  35  L.R.A.  844,  57 
Am.  St.  Rep.  887,  26  S.  E.  539,  which  is 
cited  in  the  earlier  note. 

But  a  statute  prohibiting  the  manufac- 
ture or  sale  of  imitation  butter  or  oleo- 
margarin, artificially  colored  so  as  to  cause 
it  to  look  like  yellow  butter,  is  not  in  con- 
fiict  with  the  commerce  clause  of  the  Fed- 
eral Constitution.  Plumley  v.  Massachu- 
setts, 155  U.  S.  462,  39  L.  ed.  223,  5  Inters. 
Com.  Rep.  590,  16  Sup.  Ct.  Rep.  154,  af- 
firming 156  Mass.  236,  15  L.R.A.  839,  30  N. 
E.  1127. 

As  shown  by  the  opinion  of  Mr.  Justice 
Harlan,  such  statutes  seek  to  suppress 
false  pretenses  and  to  promote  fair  deal- 
ing in  the  sale  of  an  article  of  food;  tb 
compel  the  sale  of  oleomargarin  for  what 
it  is  by  preventing  its  sale  for  what  it  is 
not;  and  to  protect  unwary  purchasers, 
who,  without  closely  scrutinizing  the  label 
upon  the  package  in  which  it  is  contained, 
would  be  induced  to  buy  it  as  and  for  but- 
ter produced  from  unadulterated  milk  or 
cream.  A.  L.  R. 
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Am.  Rep.  492.  The  sale  of  bread,  the  in- 
spection of  flour,  beef,  pork,  and  other  pro- 
visions, the  practice  of  medicine,  surgery, 
and  dentistry,  the  licensing  of  druggists, 
and  the  sales  of  drugs  and  medicines,  are 
regulated,  and  the  sale  of  spirituous  or  in- 
toxicating liquor  prohibited,  by  statute. 
Gen.  Laws,  chaps.  109,  122,  125-129,  132, 
133*.  Such  legislation  is  not  open  to  the 
objection  that  it  transcends  the  limits  of 
legislative  authority,  the  purpose  and  ob- 
ject of  such  legislation  being  the  protection 
of  the  lives,  health,  comfort,  and  safety  of 
all  persons,  and  for  securing  this  purpose 
persons  and  property  are  subjected  to  many 
restraints  and  burdens.  They  are  presumed 
to  be  rewarded  by  the  common  benefits  te- 
cured.  The  statute  of  1883,  regulating  the 
sale  of  milk,  was  designed  to  insure  the 
purity  of  an  article  of  food  of  universal 
consumption,  and  very  largely  an  article 
of  trade  and  commerce;  many  families  be- 
ing dependent  upon  the  dealer  for  their 
daily  supply.  Of  the  necessity  for  the  stat- 
ute the  legislature  is  the  sole  judge.  It 
clearly  belongs  to  the  class  of  police  regula- 
tions designed  to  prevent  frauds  and  to  pro- 
tect the  health  of  the  people.  Similar  stat- 
utes in  other  jurisdictions  have  been  held 
constitutional.  Com.  v.  Farren,  9  Allen, 
489;  Com.  V.  Waite,  11  Allen,  264,  87  Am. 
Dec.  711;  Com.  v.  Luscomb,  130  Mass.  42; 
Com.  T.  Evans,  132  Mass.  11;  State  v. 
Smyth,  14  R.  I.  100,  51  Am.  Rep.  344 ;  Peo- 
ple V.  Cipperly.  101  N.  Y.  634,  4  N.  E.  107 ; 
People  V.  West,  106  N.  Y.  293,  60  Am.  Rep. 
452,  12  N.  E.  610;  State,  Shivers,  Prose- 
cutor, V.  Newton,  45  N.  J.  L.  469." 

It  is  curious  to  note  in  this  last  case  that 
the  statute  was  assailed  as  unconstitutional 
for  directly  the  opposite  reason  from  that 
assigned  here.  The  complaint  here  is  that 
§  1317  prescribes  no  standard.  The  com- 
plaint in  State  v.  Campbell  was  that  the 
statute  was  unconstitutional  because  it  did 
prescribe  an  arbitrary  standard,  and  on 
that  point  the  court  makes  the  following 
very  pertinent  observations:  "The  fixing 
of  an  arbitrary  standard,  in  §  9,  for  pure 
or  unadulterated  milk,  does  not  render  tlie 
statute  unconstitutional.  In  People  v.  Cip- 
perly, 37  Hun,  324,  a  similar  statute  of 
New  York  was  pronounced  unconstitutional 
upon  the  ground  that  it  deprived  the  de- 
fendant of  his  liberty  and  property  without 
due  process  of  law,  in  that  it  deprived  him 
of  the  right  upon  the  trial  to  have  the  issue 
determined  according  to  the  evidence  of  the 
fact,  and  compelled  him  to  submit  to  the 
statutory  declaration  of  the  fact  without 
having  the  truth  ascertained.  This  decision 
40  L.R.A.(N.S.) 


waa  reversed  in  the  court  of  appeals  (101 
N.  Y.  634,  4  N.  E.  107),  and  the  constitu- 
tionality of  the  statute  sustained  on  grounds 
stated  in  the  dissenting  opinion  of  the  court 
below,  where  the  object  of  the  statute  was 
declared  to  be  to  regulate  and  control  the 
quality  of  an  article  of  food  in  the  interest 
of  the  health  of  the  people!  Learned,  P.  J., 
said:  'But  the  defendant  takes  the  broader 
ground  that  the  legislature  cannot,  under 
the  Constitution,  prohibit  the  sale  of  milk 
drawn  from  healthy  cows,  which,  in  its  nat- 
i^ral  state,  falls  below  the  standard  fixed  by 
the  act,  unless  such  milk,  or  the  articles 
made  from  it,  are  in  fact  unwholesome,  or 
dangerous  to  public  health.  How  is  that 
question  of  fact  to  be  determined?  The 
court  cannot  take  judicial  notice  whether 
milk  below  the  standard  is,  or  is  not,  un- 
wholesome or  dangerous  to  public  health. 
Is  that  to  be  a  question  for  the  jury?  If 
so,  the  court  must  charge  a  jury  in  each 
case  that,  if  they  find  milk  below  that  stand- 
ard to  be  unwholesome,  then  the  statute  is 
constitutional;  if  they  find  it  to  be  whole- 
some, then  the  statute  is  unconstitutional. 
Evidently  a  constitutional  question  cannot 
be  settled,  or  rather  unsettled,  in  that  way. 
The  constitutionality  would  vary  with  the 
varying  judgment  of  juries.  Either,  then, 
the  legislature  can,  under  the  Constitution^ 
forbid  the  sale  of  milk  below  a  certain 
standard,  whether  such  milk  be  in  fact 
wholesome  or  not.  ...  If  they  may  fix 
a  standard,  they  must  judge  whether  or 
not  milk  below  that  standard  ia  whole- 
some.' " 

We  think  it  is  perfectly  clear  that  the  leg- 
islature had  the  power  to  declare  that  cot- 
ton seed  meal  adulterated  to  any  extent 
with  hulls  should  not  be  sold  without  not- 
ing such  adulteration,  as  held  in  the  two 
cases  just  above  referred  to  by  the  learned 
counsel  for  appellant.  We  are  therefore 
clearly  of  the  opinion  that  the  statute  on 
its  face  is  constitutional;  and  since,  on  the 
merits  of  this  case,  the  cotton  seed  meal 
sold  and  unlabeled  consisted  of  50  per  cent 
hulls,  it  must  be  manifest  that  under  any 
standard  this  appellant  was  properly  con- 
victed. 

Nothing  in  this  opinion  is  intended  to 
state  that  any  testimony,  other  than  expert 
testimony,  would  be  competent  to  show 
whether-  cotton  seed  meal  was  adulterated. 
That  point  is  not  before  us. 

Per  Curiam: 

The  above  opinion  is  adopted  as  the  opin- 
ion of  the  court,  and  for  the  reasons  there- 
in indicated,  the  judgment  is  affirmed. 
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J.  COLLmS,  Plflf.  in  Err^ 

V. 

M.  E.  LACKEY  et  al. 

(31  Okla.  776,  123  Pae.  1118.) 

Speclflo    performance  —  imrol    sale  — 
possession  not  under  contract. 

1.  Possession  taken  by  a  vendee  under  a 
parol  contract  for  the  conveyance  of  real 
estate,  not  taken  in  pursuance  of  the  con- 
tract. Or  with  the  knowledge  and  consent 
of  the  vendor,  is  insufficient  to  relieve  the 
contract  of  the  operation  of  the  statute  of 
frauds,  and  to  entitle  the  vendee  to  specific 
performance. 

Headnotes  by  Hates,  J. 


Contract  ^  parol  sale  of  realty  —  stat- 
ute of  frauds  ^  ivho  may  rely  on. 

2.  A  purchaser  of  land  may  rely  upon  the 
statute  of  frauds  to  invalidate  a  parol  con- 
tract for  its  conveyance,  made  between  his 
vendor  and  one  claiming  adversely  under 
such  parol  contract. 

(May  14,  1912.) 

ERROR  to  the  District  Court  for  King- 
fisher County  to  review  a  judgment  in 
favor  of  defendant  Mary  E.  Lackey  in  an 
action  brought  to  quiet  title  to  certain  real 
estate.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  D.  K.  Cunningham  and  L.  R. 
Weiss,  for  plaintiflTin  error: 
The  statute  of  frauds  is  a  personal  de- 


Note,  —  Bight  of  a  purchaser  of  real  es- 
tate to  rely  on  the  statute  of  frauds 
against  contract  hy  his  vendor  toith 
a  third  person. 

It  is  assumed  in  this  note  that  the  eon- 
tract  is  one  which,  as  between  the  parties 
themselves,  is  voidable  by  reason  of  a  fail- 
ure to  comply  with  Some  requisite  of  the 
statute  of  frauds,  the  distinctive  question 
treated  being,  as  to  the  right  of  a  pur- 
chaser who  was  not  a  party  to  that  con- 
tract to  take  advantage  of  the  statute  with 
reference  to  such  a  contract.  Cases  in 
which  the  contract  has  been  by  any  means 
taken  out  of  the  operation  of  the  statute,  so 
that  it  would  not  be  available  as  between 
the  parties  themselves,  hsL^m  been  excluded. 

In  Pickerell  v.  Morss,  97  III.  220,  a  grantee 
whose  grantor  had  previously  entered  into 
a  parol  contract  for  the  sale  of  the  real 
estate  was  held  entitled  to  set  up  the  stat- 
ute of  frauds  as  against  the  parol  contract, 
although  the  grantor  thereafter  executed  a 
deed  in  pursuance  thereof,  and  in  the  course 
of  the  opinion  the  court  says  that  no  one 
but  the  grantor  oould  repudiate  the  con- 
tract on  the  ground  that  it  was  in  violation 
of  the  statute,  but  he  might  do  so,  and 
when,  by  the  conveyance  of  the  property 
to  another,  he  placed  it  out  of  his  power  to 
comply  with  the  contract,  he  as  effectually 
repudiated  the  contract  as  it  was  possible 
for  him  to  do  in  advance  of  a  suit  against 
him  for  specific  performance. 

In  Hunter  v.  Bales,  24  Ind.  299,  the  rule  is 
stated  that  the  vendor  makes  his  election  to 
treat  the  prior  verbal  contract  as  void 
whenever  he  makes  a  valid  agreement  of 
sale  in  the  face  of  it,  and  that  the  inter- 
mediate purchaser  in  such  case  is  shielded 
by  the  statute  as  well  as  the  vendor. 

So,  in  the  recent  case  of  Ugland  v.  Farm- 
ers' ft  M.  State  Bank,  —  N.  D.  — ,  137  N.  W. 
572,  a  purchaser  who  had  been  informed 
that  a  prior  parol  sale  by  his  vendor  had 
been  abandoned,  and  thereupon  took  an  as- 
signment of  a  contract  for  the  sale  of  the 
real  estate  in  question,  was  held  entitled  to 
plead  the  statute  of  frauds  against  the  pur- 
chaser on  such  parol  sale,  in  an  action  for 
40  L.R.A.(N.S.) 


specific  performance  against  him  and  his 
trustee,  m  whose  name  he  had  in  the  mean- 
time obtained  the  title  from  the  origin^il 
vendor. 

And  in  Masterson  v.  Little,  75  Tex.  082, 
13  S.  W.  154,  a  purchaser  who  had  obtained 
title  to  land  was  held  entitled  to  plead  the 
statute  of  frauds  against  the  claim  of  one 
who  had  a  parol  contract  with  his  grantor 
for  an  interest  in  the  land. 

It  was  held  in  King  v.  Coleman,  98  Tenn. 
561,  40  S.  W.  1082,  that  a  purchaser  in 
possession  by  virtue  of  an  execution  sale 
and  deed  in  accordance  therewith  might 
plead  the  statute  of  frauds  against  the 
validity  of  a  prior  parol  sale  in  an  entirely 
different  chain  of  title,  so  as  to  defeat  the 
right  of  the  parol  vendee  to  dispossess  him. 

In  Petty  v.  Petty,  4  B.  Mon.  215,  39  Am. 
Dec.  501,  where  a  man  about  to  marry  a 
woman  with  whom  he  had  agreed  by  parol 
to  effect  a  settlement  after  marriage  deeded 
his  propertv  to  his  children,  it  was  held 
that  such  children  might  plead  the  statute 
of  frauds  as  against  the  agreement  In  aik 
action  to  set  aside  the  deeds  and  compel 
the  completion  of  the  settlement;  but  it  is 
further  held  in  this  case  that  the  deeds 
were  tainted  with  fraud,  so  that  they 
would  be  declared  void  in  so  far  as  they 
affected  the  wife's  right  of  dower. 

There  is  dictum  in  Sonnemann  v.  Mertz, 
221  111.  362,  77  N.  E.  550,  to  the  effect  that 
an  instruction  which  excludes  heirs  and 
privies  of  parties  to  a  parol  agreement  from 
taking  advantage  of  tne  statute  of  frauds 
is  incorrect. 

In  Hansen  v.  Berthelsen,  19  Neb.  433,  27 
N.  W.  423,  the  grantee  of  one  who  had 
taken  title  to  real  estate  under  an  oral 
trust  was  held  entitled  to  set  up  the  stat- 
ute of  frauds  as  against  the  cestui  que  trust, 
in  an  action  by  him  to  have  the  deed  set 
aside  and  a  reconveyance  compelled. 

So,  in  Dailey  v.  Kinsler,  35  Keb.  835.  53 
N.  W.  973,  a  plaintiff  who  had  obtained  a 
decree  in  his  favor  in  an  action  to.  set  a^idc 
certain  conveyances  and  compel  a  recon- 
veyance to  him  was  held  entitled  to  sot  up 
the  statute  of  frauds  against  an  intervener 
who  claimed  to  be  entitled  to  the  property 
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fense, — ^in  this  case  perBonal  to  the  grant- 
ors alone, — ^and  cannot  be  raised  by  defend- 
ants. 

20  Cyc.  306,  L.;  Daum  t.  Conley,  27  Colo. 
56,  59  Pac.  753;  King  y.  Bushnell,  121  111. 
656,  13  N.  E.  245. 

Had  the  deed  not  been  delivered,  but  the 
terms  and  conditions  admitted,  the  same 
would  entitle  the  plaintiff  to  specific  per- 
formance, even  against  the  grantors. 

Sprague  v.  Jessup,  48  Or.  211,  4  L.R.A. 
(N.S.)  410,  83  Pac.  145,  84  Pac.  802;  Beale 
V.  Clark,  71  Ga.  818. 

Mr.  John  T.  Bradley,  Jr.,  for  defend- 
ants in  error: 

Taking  possession  of  real  estate  is  not 
sufficient  performance  of  an  oral  contract 
to  take  it  out  of  the  statute  of  frauds. 

Bringhurst  v.  Texas  Co.  39  Tex.  Civ.  App. 
600,  87  S.  W.  893;  Bradley  v.  Owsley,  74 
Tex.  69,  11  S.  W.  1052,  —  Tex.  — ,  19  S.  W. 
340;  Purcell  v.  Coleman,  6  D.  C.  69;  Cat- 
lett  V.  Bacon,  33  Miss.  269;  Terry  v.  Craft, 
—  Tex.  —,  87  S.  W.  844;  Heflin  v.  Milton, 
69  Ala.  354;  Manning  v.  Pippen,  95  Ala. 
537,  11  So.  56;  Updike  v.  Armstrong,  4 
111.  564;  Burns  v.  Daggett,  141  Mass.  368, 
6  N.  E.  727;  Wisconsin  &  M.  R.  Co.  v.  Mc- 
Kenna,  139  Mich.  43,  102  N.  W.  281;  Kel- 
sey  V.  McDonald,  76  Mich.  188,  42  N.  W. 
1103;  Chamberlain  v.  Manning,  41  K.  J.  Eq. 
651,  7  Atl.  634;  Galbreath  v.  Galbreath,  5 
Watts,  146. 

Hayes,  J.,  delivered  the  opinion  of  the 
court: 
This  action  was  commenced  in  the  court 


below  by  plaintiff  in  error,  hereinafter  called 
plaintiff,  against  defendants  in  error,  to 
remove  cloud  from  title  to  certain  real  es- 
tate. As  it  does  not  appear  that  any  of 
the  defendants  in  error,  except  M.  E.  Lack- 
ey, have  any  interest  in  this  controversy, 
we  shall  refer  to  her  as  defendant. 

Plaintiff  alleges  in  his  petition  that  lie 
is  the  owner  of  the  legal  title  and  in  actual 
and  peaceable  possession  of  lots  10,  11,  and 
12,  in  block  1,  in  Colson's  addition  to  the 
city  of  Kingfisher;  that  defendant  claims 
some  right,  title,  or  interest  in  and  to  said 
lots  adverse  to  plaintiff,  the  exact  nature 
of  which  is  unknown  to  him.  He  prays  in 
his  petition  that  title  to  said  lots  be  for- 
ever quieted  in  him,  and  that  the  deed  un- 
der which  defendant  claims  be  canceled  and 
held  for  naught.  Defendant  in  her  answer 
and  cross  petition  makes  general  denial  of 
the  allegations  of  plaintiff's  petition,  and 
specifically  denies  that  plaintiff  is  the  own- 
er or  has  any  interest  in  the  lots,  and  sets 
up  title  in  herself  by  virtue  of  a  warranty 
deed  executed  and  delivered  to  her  on  the 
9th  day  of  January,  1909.  She  prays  that 
title  to  said  lots  be  quieted  in  her;  and 
that  any  deed  or  muniment  of  title  pur- 
porting to  vest  any  interest  or  title  in  plain- 
tiff be  canceled  and  held  for  naught.  To 
her  answer,  plaintiff  filed  a  reply  denying 
the  affirmative  allegations  therein;  and  on 
the  issues  thus  joined  the  case  was  tried 
by  the  court,  without  a  jury. 

The  court,  after  hearing  all  the  evidence, 
found  the  facts  substantially  as  follows: 
On  the  21st  day  of  December,  1908,  Albert 


in  dispute  by  virtue  of  a  parol  trust  in  her 
favor  from  the  defendant. 

And  in  Sanborn  v.  Murphy,  86  Tex.  437, 
25  S.  W.  610,  a  purchaser  was  held  to  have 
the  right  to  set  up  the  statute  of  frauds  to 
avoid  an  attempted  parol  rescission  of  a 
contract  by  which  his  grantor  became  pos- 
sessed of  the  land  in  question. 

In  Grundies  v.  Kelso,  41  III.  App.  200,  it 
is  held  that  the  grantee  of  a  lessor,  being 
in  privity  with  such  lessor,  can  set  up  the 
statute  of  frauds  against  an  alleged  parol 
extension  of  the  lease. 

But  in  Shakespeare  v.  Alba,  76  Ala.  361, 
where  one  had  purchased  land  subject  to 
a  parol  lease  thereon,  it  was  held  that  he 
could  not,  in  an  action  specifically  to  en- 
force the  lease,  in  which  his  vendor  was 
made  a  party  and  waived  the  benefit  of  the 
statute,  set  up  such  statute  to  invalidate 
the  lease.  There  were  other  reasons  given, 
however,  for  the  decision  in  this  case,  some 
of  which  seem  of  more  force  than  the  one 
above  given. 

In  Lucas  v.  Mitchell,  3  A.  K.  Marsh.  244, 
one  who,  with  full  knowledge  of  a  parol 
sale  by  the  holder  of  a  title  bond  to  one 
who  had  paid  the  purchase  price  and  gone 
into  possession,  secured  an  assignment  of 
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the  title  bond  to  himself,  was  held  not  en- 
titled to  the  aid  of  a  court  of  equity  to  com- 
pel a  conveyance  from  the  parol  vendee, 
who  in  the  meantime  had  secured  the  legal 
title  in  himself. 

In  Bulkley  v.  Storer,  2  Day,  531,  it  was 
held  that  a  purchaser  of  land  who  had 
fraudulently  obtained  title  to  the  same 
could  not  object  to  the  introduction  in  evi- 
dence of  a  parol  contract,  void  under  the 
statute  of  frauds,  in  his  grantor's  title,  in 
an  action  on  the  case  against  him  for  fraud. 

After  the  vendor  under  a  parol  contract 
has  elected  to  treat  the  contract  as  void, 
and  has  conveyed  the  property  to  another, 
he  cannot  file  an  answer  in  an  action  for 
specific  performance  in  such  a  way  as  to 
complete  the  parol  contract  and  render  it 
enforceable.  Messmore  v.  Cunningham,  78 
Mich.  623,  44  N.  W.  145.  Nothing  is  said 
in  this  case  as  to  the  right  of  the  grantee 
to  rely  on  the  statute  of  frauds. 

The  fact  that  the  grantee  may  have  had 
notice  of  the  parol  contract  was  held  to 
amount  to  nothing  in  Pickerell  v.  Morss, 
97  111.  220. 

See  Lucas  v.  Mitchell,  3  A.  K.  Marsh.  244, 
supra.  W.  A.  E. 
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M.  Colson,  J.  O.  Collins,  F.  C.  Smith,  and 
Justin  B.  Call  were  the  owners  of  the  lots 
in  controversy.  On  that  date,  A.  M.  Colson, 
acting  for  himself  and  his  joint  owners, 
entered  into  an  oral,  agreement  with  pli^in- 
tifT  to  sell  and  'convey  said  lots  to  him; 
and  thereafter  a  deed  was  executed  by  the 
above-named  joint  owners  of  the  lots,  and 
said  deed  was,  on  the  2d  day  of  March, 
1909,  delivered  to  plaintiff.  On  the  1st  day 
of  January,  1909,  plaintiff  took  possession 
of  the  lots  and  made  improvements  thereon 
by  cutting  soap  weeds  on  same  and  spread- 
ing manure  on  the  lots,  and  also  by  digging 
two  post  holes  and  setting  two  posts  there- 
on. On  the  9th  day  of  January,  1909, 
George  P.  Bonnett,  who  was  the  duly  ap- 
pointed and  acting  attorney  in  fact  for  the 
said  Colson,  Smith,  Call,  and  Collins,  pur- 
ports to  have  conveyed  the  lots  to  defendant. 
On  the  last-mentioned  date,  Bonnett,  as  at- 
torney in  fact  for  the  owners  of  said  lots, 
executed  and  delivered  to  defendant  Mary 
E.  Lackey  a  deed  conveying  said  lots  to  her. 
His  power  of  attorney  was  duly  recorded 
on  the  9th  day  of  January,  1909,  and  the 
deed  executed  to  Mary  E.  Lackey  was  filed 
for  record  on  the  12th  day  of  January,  1909, 
prior  to  the  delivery  of  the  deed  from  the 
same  grantors  to  plaintiff.  Plaintiff  con- 
tinued in  possession  of  said  lots  until  the 
6th  day  of  February,  1909,  on  which  date 
defendant,  over  the  protest  of  plaintiff,  en- 
tered upon  said  lots  and  plowed  them  up, 
except  a  small  portion  on  which  was  located 
a  cow  corral,  the  possession  of  which  was 
retained  by  plaintiff.  Defendant,  prior  to 
the  purchase  by  her  of  the  property,  saw 
the  manure  that  had  been  placed  on  said 
lots,  but  was  not  informed  who  put  it  there, 
and  had  no  actual  notice  of  plaintiff's  oral 
contract  for  the  purchase  of  said  lote. 

From  these  facts,  the  court  concluded  that 
the  oral  contract  between  Colson  and  Col- 
lins, on  December  21,  1908,  for  the  sale  of 
said  lote,  was  void  under  the  statute  of 
frauds ;  and  that  the  possession  taken  there- 
of by  plaintiff  on  January  1st,  and  the  im- 
provements made  by  him  thereon,  were  not 
sufficient  to  entitle  plaintiff  to  specific  per- 
formance of  said  contract,  and  for  that  rea- 
son defendant  Mary  E.  Lackey  acquired  a 
good  title  by  virtue  of  her  deed,  and  is  the 
owner  and  entitled  to  possession  of  the  lote, 
and  rendered  judgment  accordingly. 

The  sole  assignment  of  error  relied  upon 
for  reversal  of  this  cause  is  that  the  judg- 
ment of  the  trial  court  is  against  the  law 
and  the  evidence.  It  is  not  questioned  that 
the  parol  agreement  made  between  plaintiff 
and  the  grantors  on  December  21,  1908,  is 
void,  unless  the  taking  of  possession  by 
plaintiff  and  making  the  improvements  on 
the  lots  mentioned  is  sufficient  to  teke  the 
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contract  out  of  the  operation  of  the  statute 
of  frauds,  and  render  plaintiff  entitled  to 
specific  performance  of  the  contract.  Plain- 
tiff did  not  pay  the  purchase  price  at  the 
time  the  oral  contract  was  made.  There  is 
evidence  to  the  effect  that  he  paid  same 
some  time  prior  to  the  time  the  deed  was 
finally  delivered  to  him;  but  the  exact  date 
of  the  payment  of  the  purchase  price  by  him 
is  not  disclosed  by  the  evidence.  But  wheth- 
er paid  before  the  execution  and  delivery 
of  the  deed  to  defendant  on  January  9,  1909, 
or  afterwards,  is  not  very  material,  for  it  is 
well  settled  by  the  authorities  that  the 
payment  of  purchase  money  alone  is  not 
sufficient  performance  of  an  oral  agreement 
to  sell  real  estate  to  authorize  the  court  to 
enforce  specific  performance  thereof.  The 
authorities  are  practically  unanimous  that 
payment  of  the  purchase  price  and  teking 
possession  under  the  contract  and  making 
valuable  improvements  on  the  granted  prem- 
ises constitute  such  a  performance  of  the 
contract  as  will  warrant  a  decree  of  specific 
performance.  There  is  some  division  in  both 
the  English  and  the  American  authorities 
as  to  whether  taking  possession  alone  un- 
der the  contract,  without  making  valuable 
improvements,  is  sufficient  to  take  the  con- 
tract out  of  the  operation  of  the  stetute. 
The  weight  of  authority,  both  in  England 
and  in  this  country,  however,  supports  the 
rule  that  possession  alone  of  land  under  a 
verbal  contract,  when  delivered  to  the  ven- 
dee, is  sufficient  performance  to  teke  the 
case  out  of  the  statute  of  frauds,  without 
the  additional  circumstances  of  payment  of 
consideration,  or  the  making  of  valuable  im- 
provements.   Pomeroy,  Spec.  Perf.  §  116. 

In  Halsell  v.  Renfrew,  14  Okla.  674,  78 
Pac.  118,  2  Ann.  Cas.  286,  and  Sutherland 
V.  Taintor,  17  Okla.  427,  87  Pac.  900,  it 
was  held  that  the  court  would  enforce  a 
parol  agreement  for  the  sale  of  real  estate, 
when  the  vendor  has  paid  the  consideration 
and  token  possession  in  good  faith,  with  the 
knowledge  and  consent  of  the  vendor,  and 
made  permanent  improvements  thereon.  No 
case  has  been  decided  in  this  jurisdiction 
that  we  now  recall  where  the  facts  involved 
were  that  the  grantee  had  taken  possession 
only,  without  payment  of  consideration  and 
without  the  making  of  valuable  improve- 
ments. Among  the  many  decided  case» 
which  hold  that  the  delivery  of  possess ion< 
by  the  vendor,  or  the  taking  thereof  by  the> 
vendee,  in  pursuance  of  the  contract,  is  suf- 
ficient to  authorize  a  decree  of  specific  per- 
formance, are  the  following:  Keatte  v.. 
Rector,  1  Ark.  391 ;  Blakeney  v.  Ferguson^ 
8  Ark.  272;  McNeill  v.  Jones,  21  Ark.  277;: 
Calanchini  v.  Branstetter,  84  Cal.  249,  24 
Pac.  149;  Eaton  v.  Whitteker,  18  Conn.  222, 
44  Am.  Dec.  586;  Edwards  v.  Fry,  9  Kan. 


886 


OKLAHOMA  SUPREME  COURT. 


Hat, 


417;  Baldwin  ▼.  Baldwin,  73  Kan.  39,  4 
L.R.A.(N.S.)  957,  84  Pac.  568;  Bresnahan 
V.  Bresnahan,  71  Minn.  1,  73  N.  W.  615; 
Green  ▼.  Richards,  23  N.  J.  Eq.  32;  Whart- 
on V.  Stoutenburgh,  35  N.  J.  Eq.  266; 
Jomsland  v.  Wallace,  39  Wash.  487,  81  Pac. 
1004. 

The  reason  upon  which  the  foregoing  rule 
is  founded  is  that,  if  there  be  no  agreement 
valid  in  law  or  equity,  where  the  vendee  has 
gone  into  possession  in  pursuance  of  his  con- 
tract, or  with  the  consent  of  the  vendor, 
then  such  vendee  is  made  a  trespasser  and 
liable  as  such  to  the  vendor,  although  his 
every  act  has  been  done  with  the  knowledge 
and  consent  of  the  vendor;  and  such  a  posi- 
tion would  amount  to  a  fraud  practised  up- 
on him  by  the  vendor.  Browne,  Stat.  Fr. 
§  469.  But,  in  order  for  possession  alone 
to  authorize  specific  performance,  it  must 
be  attended  by  certain  circumstances;  it 
must  be  notorious,  exclusive,  and  delivered 
or  taken  in  pursuance  of  tlie  alleged  con- 
tract. Browne,  Stat.  Fr.  §§  473-476.  One 
who  is  already  in  possession,  and  continues 
such  possession  after  the  making  of  a  parol 
contract  for  purchase,  does  not  thereby  take 
the  contract  out  of  the  statute.  An  entry 
made  after  the  parol  agreement,  not  in  pur- 
suance thereof,  and  without  the  knowledge 
of  the  vendor,  is  a  trespass,  and  does  not 
authorize  a  decree  of  specific  performance. 
Such  entry,  in  order  to  authorize  specific 
performance,  must  be  in  pursuance  of  and 
on  the  faith  of  the  contract.  Halsell  ▼.  Ren- 
frow,  14  Okla.  674,  78  Pac.  118,  2  Ann.  Cas. 
286;  Id.,  202  U.  S.  287,  50  L.  ed.  1032.  26 
Sup.  Ct.  Rep.  610,  6  Ann.  Cas.  189;  Browne, 
Stat.  Fr.  §§  483,  484;  McNeill  v.  Jones,  21 
Ark.  277;  Foster  v.  Kimmons,  54  Mo.  488; 
Benedict  v.  Bird,  103  Iowa,  612.  72  N.  W. 
768;  Browder  v.  Phinney,  37  Wash.  70,  79 
Pac.  598;  Wood  v.  Thornly,  58  III.  465. 

There  is  an  entire  absence  of  any  evi- 
dence in  the  record  to  show  that  plaintiff 
took  possession  in  pursuance  of  the  parol 
agreement.  On  the  other  hand,  the  testi- 
mony is  to  the  effect  that  nothing  wns  said 
about  possession;  nor  did  he  take  posses- 
sion with  the  knowledge  and  consent  of  the 
vendors.  Plaintiff  owns  and  lives  upon  lots 
that  join  the  lots  in  controversy  on  the 
north.  Prior  to  the  making  of  the  oral 
agreement,  his  cow  lot  extended  some  3  or  4 
feet  over  on  the  lots  in  controversy.  The 
only  acts  of  possession  exercised  by  him 
since  the  oral  agreement  that  were  not  ex- 
ercised before  are  that  he  dug  post  holes 
and  set  two  posts,  for  the  purpose  of  ex- 
tending his  cow  lot  some  8  or  9  feet  farther 
over  on  the  lots  purchased,  and  the  addi- 
tional acts  of  spreading  some  manure  in 
bunches  over  a  part  of  the  lots,  and  digging 
up  some  weeds.  But  whether  all  these  acts 
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constituted  a  taking  of  possession  before 
the  purchase  or  after  the  purchase,  in  neith* 
er  event  were  they  done  in  pursuance  of 
the  contract,  and  for  that  reason  are  inef- 
fective to  relieve  the  agreement  of  the  opera- 
tion of  the  statute;  and,  the  contract  being 
voidable  at  the  election  of  either  party 
thereto,  even  if  defendant  had  knowledge 
thereof  at  the  time  she  received  her  deed, 
it  was  without  any  force. 

It  is  contended,  however,  by  plaintiff  that 
defendant  cannot  avail  herself  of  the  stat- 
ute. It  is  true  that  where  parties  to  a 
parol  contract  to  convey  real  estate  desire 
to  perform  the  contract,  they  may  do  so, 
and  a  stranger  to  the  contract  cannot  aet 
up  the  statute  for  the  benefit  of  either 
of  the  parties  or  for  himself;  but  this  rule 
does  not  exclude  those  holding  in  privity 
with  one  of  the  contractors  of  the  right  to 
avail  himself  of  the  statute.  To  hold  other- 
wise would,  in  a  great  measure,  destroy  the 
statute.  The  purpose  of  such  statute  is  to 
provide  that  no  person  to  a  parol  contract 
to  convey  real  estate  shall  be  bound  thereby, 
unless  he  chooses  to  be,  and  voluntarily  exe- 
cutes the  contract.  But  if  he  may  not  sell 
the  property  which  is  the  subject  of  such 
a  contract  to  another,  and  such  a  contract 
remains  a  cloud  upon  his  title,  unless  suit 
is  brought  to  remove  it,  or  unless  the  other 
contracting  party  brings  a  suit  to  enforce 
the  contract,  and  defendant  pleads  the  stat- 
ute and  obtains  judgment  declaring  the  eon- 
tract  void,  then  such  a  contract  creates  a 
liability  against  the  parties,  subject  to  be 
defeated  only  by  a  suit.  When  the  owners 
of  this  land,  actifig  through  their  lawfully 
constituted  agent,  conyeyed  same  to  defend- 
ant, they  placed  it  out  of  their  power  to 
comply  with  their  parol  agreement  with 
plaintiff,  and  thereby  repudiated  their  con- 
tract with  him;  and  their  grantee,  being 
privy  to  the  parol  agreement,  may  take  ad- 
vantage of  the  statute.  Hansen  v.  Berthel- 
sen,  19  Neb.  433,  27  N.  W.  423;  Best  v. 
Davis,  44  111.  App.  624;  Pickerell  v.  Morss, 
97  III.  220;  Sonnemann  v.  Mertz,  221  HI. 
362,  77  N.  E.  550;  Masterson  v.  Little,  75 
Tex.  682,  13  S.  W.  154;  Shelton  v.  Thomp- 
son, 96  Mo.  App.  327,  70  S.  W.  256.       « 

Plaintiff  also  contends  that  the  power  of 
attorneys  of  the*  agent  from  whom  defend- 
ant purchased  had  been  revoked  prior  to 
the  execution  of  the  warranty  deed  to  de- 
fendant. It  is  not  necessary  here  to  de- 
cide what  would  have  been  the  effect  of  de- 
fendant's deed,  if  the  owners  of  the  land 
had,  prior  to  the  execution  and  delivery  of 
the  deed  to  defendant,  executed  and  de- 
livered to  plaintiff  their  deed  for  the  land 
in  controversy,  of  which  defendant  had  no 
actual  or  constructive  notice  until  the  de- 
livery of  the  deed  by  the  agent  to  her.    It 
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la  sufficient  answer  to  this  contention  that, 
as  heretofore  determined,  plaintiff  never  be- 
•came  vested  with  any  legal  or  equitable 
title  under  the  parol  agreement;  and,  while 
the  deed  from  the  owners  of  the  land  to 
plaintiff  was  drawn  on  the  21st  day  of  De- 
<»mber  and  signed  the  next  day  by  one  of 
the  grantors,  the  deed  was  not  signed  and 
executed  by  the  other  grantors,  nor  de- 
livered, until  in  March  thereafter,  long  sub- 
sequent to  the  execution  and  delivery  of  de- 
fendant's deed.  At  the  time  defendant  pur- 
chased and  received  her  deed,  her  grantors 
were  the  owners  of  the  legal  and  equitable 
title  to  this  land,  and,  acting  either  in  per- 
son or  through  'their  lawfully  constituted 
agent,  had  power  to  convey  it. 

For  the  foregoing  reasons,  the  judgment 
of  the  trial  court  should  be,  and  is,  affirmed. 

Turner,   Ch.  J.,  and  Williams,  BJine, 
and  Dunn,  JJ.,  concur. 


NEBRASKA  8UPRBME  COURT. 

HARRY  W..BURDICK 

V. 

BLANCHE  KAELIN  et  al.,  Appts. 

(—  Neb.  — ,  136  N.  W.  988.) 

Parent  and  child  —  transfer  of  custody 
—  welfare  of  child. 

Where  a  mother  dies  immediately  after 
the  birth  of  a  child,  and  the  father  commits 
it  to  the  custody  of  a  competent  woman, 
who  properly  care^  for  it  in  a  suitable  home, 
without  compensation,  and  the  father  per- 
mits a  mutual  attachment  to  grow  up  be- 
tween them  for  a  number  of  years  under  a 
contract  with  him  awarding  to  her  its  per- 
*  manent  custody,  in  a  proceeding  by  the 
father  to  regain  his  child,  the  general  rule, 
that  the  controlling  consideration  is  the 
•child's  own  best  interests,  applies. 

(June  12,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Custer  Coun- 
ty affirm  ins^  a  judgment  of  the  County  Court 
in  plaintiff's  favor  in  a  habeas  corpus  pro- 
ceeding to  secure  the  custody  of  Bertha  Mil- 
dred Burdick.  Reversed. 
The  facts  are  stated  in  the  opinion. 

Headnote  by  Rose,  J. 


Messrs.  Sullivan  A  Squires,  for  appel- 
lants : 

Everything  must  give  way  to  the  best  in- 
terests of  the  child. 

State  ex  rel.  Tliompson  r.  Porter,  78  Npb. 
812,  112  N.  W.  286. 

The  contract  in  evidence  in  the  case  at 
bar  is  a  valid  binding  contract  that  re- 
spondents can  rely  upon,  and  by  its  terms 
respondents  are  entitled  to  the  custody  of 
the  child. 

Legate  v.  Legate,  87  Tex.  248,  28  S.  W. 
281;  Clark  v.  Bayer,  32  Ohio  St.  299,  30 
Am.  Rep.  693;  Enders  v.  Enders,  164  Pa. 
266,  27  L.R.A.  56,  44  Am.  St.  Rep.  698,  30 
Atl.  129;  Curtis  v.  Curtis,  6  Gray,  536; 
Dumain  v.  Qwynne,  10  Allen,  270;  People 
ex  rel.  Johnson  v.  Erbert,  17  Abb.  Pr.  395; 
Merritt  v.  Swinley,  82  Va.  433,  3  Am.  St. 
Rep.  115;  Bently  v.  Terry,  59  Ga.  565,  27 
Am.  Rep.  399;  Bonnett  ex  rel.  Newmeyer 
V.  Bonnett,  61  Iowa,  199,  47  Am.  Rep.  810, 
16  N.  W.  91;  Com.  ex  rel.  Gilkeson  v.  Gilke- 
son,  1  Phila.  194;  State  ex  rel.  Wood  v. 
Deaton  —  Tex.  Civ.  App.  — ,  52  S.  W.  691; 
Stringfellow  v.  Somerville,  96  Va.  701,  40 
L.R.A.  623,  29  S.  E.  685;  Green  v.  Campbell, 
35  W.  Va.  698,  29  Am.  St.  Rep.  843,  14  S. 
E.  212;  Cunningham  r.  Barnes,  37  W.  Va. 
746,  38  Am.  St.  Rep.  57,  17  S.  E.  308;  Peo- 
ple ex  rel.  Curley  v.  Porter,  23  111.  App. 
196;  Chapsky  v.  Wood,  26  Kan.  650,  40 
Am.  Rep.  321;  Miller  v.  Wallace,  76  6a. 
479,  2  Am.  St.  Rep.  48;  Hoxsie  v.  Potter, 
16  R.  L  374,  17  Atl.  129;  Ellis  v.  Jesup,  11 
Bush,  403;  Nugent  v.  Powell,  4  Wyo.  173, 
20  L.R.A.  199,  62  Am.  St.  Rep.  17,  33  Pac. 
23;  Anderson  v.  Young,  64  S.  C.  388,  44 
L.R.A.  277,  32  S.  E.  448. 

Messrs.  Silas  A.  Holcomb  and  A.  P. 
Johnson,  for  appellee: 

Plaintiff  was  entitled  to  the  custody  of 
his  child. 

State  ex  rel.  Thompson  ▼.  Porter;  78 
Neb.  812,  112  N.  W.  286;  Nerval  v.  Zins- 
master,  57  Neb.  168,  73  Am.  St  Rep.  600, 
77  N.  W.  373;  Terry  v.  Johnson,  73  Neb. 
663,  103  N.  W.  319;  Miller  v.  Miller,  123 
Iowa,  166,  98  N.  W.  631;  29  Cyc.  1686; 
Sturtevant  v.  State,  15  Neb.  469,  48  Am. 
Rep.  349,  19  N.  W.  617;  Re  BuUen,  28  Kan. 
781 ;  Clarke  v.  Lyon,  82  Neb.  626,  20  L.R.A. 
(N.S.)  171,  118  N.  W.  472. 

Rose,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  controversy  over  the  custody 
of  a  child  named  Bertha  Mildred  Burdick. 


Note. —  See  note  to  State  ex  rel.  Kear- 
ney V.  Steele,  16  L.R.A.(N.S.)  1004,  re- 
ferred to  in  the  above  opinion.  As  to  the 
effect  of  the  death  of  parent  to  whom  the 
custody  of  a  child  has  been  awarded,  upon 
the  right  of  the  surviving  parent,  see  note 
40  L.R.A.(N.S.) 


to  Clarke  v.  Lyon,  20  L.R.A.(N.S.)  171, 
and  later  case,  Wilson  v.  Mitchell,  30  L.'R.A. 
(N.S.)  607.  As  to  right  of  parent  to  ap- 
pointment as  guardian  of  minor  child,  see 
note  to  Re  Crocheron,  33  L.R.A.(N.S.)  868. 
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It  was  born  November  13,  1906,  and  its 
mother  died  live  days  later.  Before  it  was 
a  week  old,  it  was  taken  to  the  home  of 
Bert  Kaelin,  where  it  remained  for  more 
than  three  years.  Kaelin's  family  consist- 
ed of  himself,  his  wife,  and  two  children,  a 
boy  ten  years  old  and  a  girl  of  the  age  of 
six.  May  14,  1910,  Harry  W.  Burdick,  the 
father  of  the  child,  petitioned  the  county 
court  of  Custer  county  for  a  writ  of  habeas 
corpus  to  obtain  its  custody,  alleging  that 
it  was  unlawfully  deprived  of  its  liberty  by 
the  Kaelins.  At  that  time  Burdick's  fam- 
ily consisted  of  himself,  a  second  wife,  and 
a  little  son  by  his  first  wife.  The  rival 
families  are  prosperous  farmers,  living  in 
commodious  homes  f  of  a  mile  apart,  in 
Custer  county,  near  Ansley.  The  trial  in 
the  county  court  resulted  in  an  order  tak- 
ing the  child  from  the  Kaelins  and  restoring 
it  to  its  father.  Upon  a  review  of  the  pro- 
ceedings in  the  district  court,  the  judgment 
of  the  county  court  was  affirmed.  The  Kae- 
lins have  appealed  to  this  court. 

Is  the  judgment  of  the  county  court  free 
from  error?  Did  the  best  interests  of  the 
child,  when  all  of  the  facts,  circumstances, 
and  conditions  disclosed  by  the  evidence  are 
considered,  require  the  county  court  to  take 
the  child  from  the  Kaelins  and  restore  it 
to  its  father?  These  are  the  questions  to 
be  determined. 

Both  the  father  and  the  Kaelins  are 
abundantly  able  to  furnish  the  child  a  suit- 
able home,  to  support  it,  to  educate  it,  and 
to  bestow  upon  it  a  bounty  in  the  form  of 
property  or  testamentary  bequests.  It  can- 
not be  determined,  without  disregarding  the 
evidence,  that  the  father  is  unfit  to  have 
the  custody  of  his  child.  That  Mrs.  Kaelin 
is  a  suitable  person  to  raise  it  has  been 
demonstrated  by  an  actual  test  of  motherly 
devotion  and  care,  above  the  criticism  of 
the  father  himself.  The  decision  must  there- 
fore be  controlled  by  other  considerations. 

The  father  asserts  his  rights  as  the  nat- 
ural guardian  of  his  offspring.  He  further 
urges  that  he  has  a  suitable  home;  that  he 
has  remarried  and  can  properly  care  for 
his  child;  that  his  present  wife  will  give 
it  the  care  of  a  mother;  that,  according  to 
the  expressed  wish  of  the  child's  mother 
and  his  own  desires,  his  two  children  should 
he  raised  and  educated  together;  that  for 
their  own  good  they  should  be  companions; 
that  the  ties  between  brother  and  sister 
will  be  a  benefit  to  both,  if  they  are  per- 
mitted to  live  together;  that  the  control  of 
a  father  is  the  best  assurance  of  the  child's 
welfare  and  happiness;  that  the  Kaelins  ob- 
tained only  temporary  custody  of  the  child, 
with  the  understanding  they  should  receive 
compensation,  which  he  is  willing  to  pay; 
that  for  the  purpose  of  preventing  his  own 
40  L.R.A.(N.S.) 


relatives  from  interfering  with  its  custody, 
he  entered  into  a  ^contract  allowing  Mrs. 
Kaelin  to  keep  it,  but  not  for  the  purpose 
of  abandoning  his  own  rights  as  parent; 
that  the  contract  was  void  as  to  him;  and 
that  the  best  interests  of  the  child  demand 
that  it  be  restored  to  his  custody  and  con- 
trol. 

The  merit  of  these  propositions  cannot 
be  determined  without  a  full  consideration 
of  other  facts.  In  a  controversy  like  this, 
the  court  is  not  bound,  as  a  matter  of  law, 
to  restore  the  child  to  its  father.  The  wel- 
fare of  an  infant  is  paramount  to  the 
wishes  of  the  parent,  where  it  has  formed  a 
proper  and  natural  attachment  for  another 
person,  who  has  long  stood  in  the  relation 
of  a  parent,  with  the  parent's  consent. 
Sturtevant  v.  State,  16  Neb.  459,  48  Am. 
Rep.  349,  19  N.  W.  617;  Norval  v.  Zins- 
master,  57  Neb.  158,  73  Am.  St.  Rep.  500, 
77  N.  W.  373;  State  ex  rel.  Thompson  v. 
Porter,  78  Neb.  811,  112  N.  W.  286. 

Before  and  after  the  death  of  the  mother, 
Mrs.  Kaelin  was  at  her  home  to  minister  to 
her  and  to  her  child,  without  compensation. 
At  the  request  of  its  father,  she  took  the 
child  and  its  little  brother  home  with  her, 
and  for  a  short  time  kept  an  account  of 
her  expenditures  in  behalf  of  the  baby.  The 
little  boy  returned  to  his  father  in  three 
weeks,  but  went  back  at  intervals,  remain- 
ing for  a  short  time  only.  The  child  was 
sickly,  and  for  three  months  it  took  practi- 
cally all  of  Mrs.  Kaelin's  time.  Like  an 
anxious  and  devoted  mother,  she  spent  en- 
tire nights  with  it,  without  sleep.  One 
night,  when  it  was  sick,  she  telephoned  for 
its  father,  and  he  came  to  see  it.  After- 
wards she  again  telephoned  for  him  in  the 
night;  but  he  declined  to  come,  saying  she 
knew  better  than  he  what  to  do.  Constant 
attention  to  the  helpless,  innocent  child  pro- 
duced the  natural  result.  There  soon  came* 
a  time  when  she  recognized  a  growing  at- 
tachment for  it,  and  when  she  began  to 
dread  a  separation.  After  considerable  dis- 
cussion, the  following  contract  in  writing 
was   duly  executed: 

This  agreement  made  and  entered  into 
this  16th  day  of  March,  A.  D.  1907,  by  and 
between  Harry  W.  Burdick,  of  the  first  part, 
and  Blanche  Kaelin,  of  the  second  part, 
witnesseth:  That  Harry  W.  Burdick,  of  the 
first  part,  is  the  father  of  Bertha  Mildred 
Burdick,  his  minor  child;  and  that  said 
Harry  W.  Burdick  has  this  day  voluntarily 
relinquished  all  his  right  to  the  custody  of 
and  control  over  said  Bertha  Mildred  Bur- 
dick, and  to  the  services  and  wages  of  said 
child,  to  the  end  that  said  Bertha  Mildred 
Burdick  should  be  adopted  by  Blanche  Kae- 
lin, and  that  said  Blanche  Kaelin  shall  be- 
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stow  upon  said  Bertha  Mildred  Burdick  all 
the  care  of  and  control  over,  as  should  be 
bestowed  upon  a  child  born  in  lawful  wed- 
lock. It  is  further  agreed  that  the  first 
party  shall,  at  all  reasonable  times,  be 
permitted  to  visit  said  Bertha  Mildred  Bur- 
dick  and  to  have  said  Bertha  Mildred  Bur- 
dick  visit  him,  if  she  so  chooses.  It  is 
further  agreed  that,  should  the  second  par- 
ty not  provide  the  proper  care  of  said  child, 
then  the  said  Harry  W.  Burdick  shall  have 
lull  right  to  take  said  child  and  declare 
this  contract  null  and  void. 

Harry  W.  Burdick. 
Blanche  Kaelin. 
Witness:     G.  Mackey. 

Consent  to  the  adoption  was  withdrawn. 
Of  course,  a  father,  by  entering  into  a  con- 
tract of  this  kind,  cannot  escape  his  obliga- 
tions to  his  offspring;  nor  can  such  an  in- 
strument be  made  the  means  of  keeping  a 
child  in  an  unsuitable  place,  where  a  prop- 
er one  is  available.  An  examination  of  the 
opinions  discussing  this  subject  shows  the 
correctness  of  the  following  editorial  note 
found  in  State  ex  rel.  Kearney  v.  Steele. 
16  L.R.A.(N.S.)  1004:  "Though  it  is  quite 
generally  held  that  a  contract,  whereby  a 
parent  intrusts  to  another  the  custody  of 
his  child,  with  the  understanding  that  his 
rights  thereto  as  parent  are  thereby  trans- 
ferred, is  against  public  policy  and  unen- 
forceable, yet  the  cases  are  numerous  where 
the  court  is  at  great  pains  to  discover 
whether  or  not  such  an  agreement  has  been 
made.  To  such  a  contract  great  import- 
ance is  attached;  and  oftentimes,  especially 
where  both  claimants  for  the  child  are  equal- 
ly fit,  such  contract  is  the  deciding  factor." 

Thougli  Burdick  insists  that  the  contract 
was  made  to  protect  the  child's  custody 
from  the  interference  of  his  relatives,  his 
own  testimony  shows  that  every  time  he 
thereafter  mentioned  the  subject  to  Mrs. 
Kaelin  she  asserted  her  absolute  right  of 
control,  and  that  her  will  in  that  respect 
prevailed.  She  kept  the  child  three  years 
after  he  remarried.  She  and  her  husband 
have  defended  their  possession  in  three 
courts  with  a  vigor  which  could  not  be  sur- 
passed on  behalf  of  their  own  children. 
When  Burdick  spoke  to  Mrs.  Kaelin  about 
paying  for  keeping  the  child,  she  resented 
it,  saying  she  could  not  be  compensated  in 
money.  He  never  in  fact  gave  or  paid  her 
anything  of  value  beyond  $18, — an  insuffi- 
cient reward  for  taking  care  of  his  little 
boy  alone,  though  she  made  no  charge  for 
doing  so.  No  disinterested  person  can  read 
the  record  without  being  convinced  that 
she  believed  in  her  right  of  custody  under 
her  contract.  After  the  agreement  was  exe- 
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cuted,  she  allowed  the  child  to  pull  at  her 
heart  strings,  and  she  reciprocated  without 
restraint.  She  testified,  without  qualifica- 
tion, that  her  attachment  for  the  child  was 
the  same  as  for  her  own  children.  When 
the  writ  was  served  upon  her,  all  the  child 
knew  of  home  and  mother  had  been  learned 
at  the  Kaelins,  where  it  was  happy  and 
contented.  Such  ties  cannot  be  severed 
without  affecting  the  child.  Did  its  best 
interests  require  a  separation?  Mrs.  Kae- 
lin has  children  of  her  own.  Her  spirit 
has  been  refined  in  the  crucible  of  mother- 
hood. She  has  been  a  teacher.  In  her  home 
the  child  hears  language  and  observes  man- 
ners born  of  culture  and  refinement,  where 
there  are  pictures,  fiowers,  and  music 
There  it  is  under  moral  and  religious  in- 
fluences softened  by  liberality  and  freedom. 
A  court  may  well  hesitate  to  take  a  child 
away  from  such  surroundings  to  try  an 
experiment  elsewhere.  It  is  nb  disparage- 
ment to  the  stepmother  to  say  that  these 
conditions  cannot  be  equaled  in  her  home. 
Upon  a  few  days'  acquaintance,  she  was 
married  to  the  father  of  the  child  six  months 
after  the  death  of  its  mother.  She  is  ten 
years  older  than  her  husband,  has  no  chil- 
dren of  her  own,  and  has  passed  the  time 
of  life  when  she  can  hope  to  become  a 
mother.  At  the  trial  she  made  no  claim 
to  an  affection  for  the  child,  beyond  that 
imposed  by  her  duties  as  a  stepmother. 
Thesei  facts  are  not  mentioned  as  reflections 
upon  her  fitness  to  have  the  custody  of  the 
child,  but  to  suggest  the  difference  in  condi- 
tions to  which  a  change  of  custody  would 
subject  it.  Mrs.  Burdick  has  a  large,  well- 
kept  house,  near  a  good  school;  and  her 
testimony  indicates  that  she  would  require 
strict  observance  of.  moral  and  religious 
principles  as  she  understands  them. 

At  the  time  of  the  trial,  the  child's  hap- 
piness and  welfare  were  assured,  for  the 
present  at  least.  To  make  a  change  would 
be  an  experiment  at  best.  At  the  Kaelins 
the  father  will  not  be  deprived  of  the  com- 
panionship of  his  daughter,  but  will  be 
welcomed  there  as  a  visitor  at  all  proper 
times,  as  long  as  he  recognizes  their  right 
of  custody.  Upon  a  proper  consideration  of 
the  entire  case,  it  cannot  be  held  that  the 
best  interests  of  the  child  require  a  change 
in  its  custody.  It  follows  that  there  was 
error  in  the  order  affirming  the  judgment 
of  the  county  court.  The  affirmance  is 
therefore  reversed,  and  the  cause  remanded 
to  the  district  court,  with  instructions  to 
commit  the  custody  of  the  child  to  Mrs. 
Kaelin. 

Reversedi  with  instmctioiuk 
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Master  —  inspection  of  Jnnk  —  negli- 
gence. 

A  master  is  not  liable  for  negligence  iu 
failing  to  inspect  an  ammonia  tank  sold  to 
him  as  junk,  before  turning  it  over  to  em- 
ployees to  be  broken  into  scrap,  so  as  to  be 
liable  for  injuries  caused  by  the  escape  of 
gas  which  had  been  permitted  to  remain  in 
the  tank  when  the  employees  started  to 
>?ork  upon  it. 

(McClellan  and  Somerville,  JJ.,  dissent.) 
(November  29,  1911.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  City  Court  of  Annlston  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Niel  P.  Sterne  and  Tate  A 
Walker  for  appellant. 

Messrs.  Willett  &  WiUett  for  appellee. 

Somerville,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  sued  to  recover  for  personal 
injuries,  and  the  case  was  submitted  on 
the  following  agreed  statement  of  facts, 
which  was  all  the  evidence: 

''On  the  15th  day  of  March,  1909,  plain- 
tiff was  an  employee  of  defendant.  While 
engaged  in  the  regular  course  of  his  em- 
ployment, he  sustained  injuries  by  am- 
monia gas  escaping  from  an  ammonia  tank, 
which  was  being  broken  by  the  steam 
hammer  of  defendant.  Plaintiff's  injuries 
confined  him  to  his  bed,  and  incapacitated 
him  from  working  for  three  weeks,  weak- 
ened his  eyesight,  and  caused  him  to  be 
short-winded.  This  ammonia  tank  had 
been  taken  from  a  pile  of  scrap  iron  on 
defendant's  yard,  and  the  ammonia  tank 
and   scrap    iron   had   been   on   defendant's 


yard  for  about  two  years.  That  defendant 
was  in  the  habit  of  purchasing  for  its  roll- 
ing mill  large  quantities  of  scrap  iron,  and 
had  purchased  this  ammonia  tank  as  scrap 
iron,  together  with  a  lot  of  other  scrap 
iron,  and  it  had  been  in  the  scrap  pile  on 
defendant's  yard,  as  stated,  for  something 
over  two  years ;  that  tlie  defendant  had 
just  before  this  accident  broken  up  as 
scrap  iron  several  other'  ammonia  tanks 
similar  to  the  one  which  injured  plaintiff, 
and  found  nothing  in  them  and  nothing 
wrong  with  the  same. 

"The  tank  in  question  was  a  9-inch  tank 
about  6i  feet  long,  and  was  charged  with 
ammonia  gas,  a  substance  dangerous  when 
allowed  to  escape.  It  was  not  known,  how- 
ever, to  defendant,  or  any  of  its  agents  or 
employees'  that  it  was  charged  with  am- 
monia gas  or  any  other  substance.  No  in- 
spection had  been  made  of  it;  nor  had  any 
inspection  been  made  of  the  other  ammonia 
tanks  which  had  been  broken  up  as  scrap 
iron.  The  ammonia  tank  in  question  had 
been  taken  from  the  scrap  pile  and  placed 
on  the  steam-hammer  anvil  by  order  of 
Lee  Coker,  who  was  intrusted  with  superin- 
tendence in  that  respect  by  the  defendant. 
The  employees  started  to  mash  or  break 
up  this  ammonia  tank  into  scrap  iron  in 
the  usual  manner,  by  placing  one  end  on 
the  steam-hammer  anvil,  with  the  other  end 
resting  on  the  sawhorse.  The  men  who 
placed  the  tank  on  the  sawhorse  and  anvil 
stepped  back  to  get  out  of  the  range  of  the 
flying  particles  of  iron,  and  the  man  oper- 
ating the  steam  hammer  struck  the  tank  a 
light  blow  with  the  hammer.  .There  was 
no  noticeable  effect  from  the  blow,  except 
a  slight  flattening  of  the  end  of  the  tank, 
but  when  the  hammer  was  raised  the  am- 
monia or  gas  gushed  out,  shooting  the 
tank  out  from  under  the  anvil  and  around 
in  a  semicircle  to  a  point  about  30  feet 
from  the  hammer,  and  on  the  opposite  side 
from  that  on  which  it  was  resting  when 
struck.  The  ammonia  was  scattered  during 
the  flight  of  the .  tank,  and  plaintiff  was 
injured  as  a  result  of  the  escaping  am- 
monia from  the  tank.  The  tank  in  ques- 
tion and  others  which  were  broken  up  were 
of  the  kind  in  which  ammonia  gas  is  ordi- 
narily kept,  although  they  were  all  pur- 


Note,  —  Jyuty  of  master  to  inspect  junJc 
to  he  handled  hy  employees. 

One  other  reported  case  involves  the  duty 
of  the  master  in  respect  to  servants  engaged 
in  handling  junk.  In  Nickel  v.  Columbia 
Paper  Stock  Co.  95  Mo.  App.  226,  68  S.  W. 
955,  it  was  held  that  it  was*  the  master's 
duty  to  warn  servants  engaged  in  sorting 
rags  and  paper,  of  the  danger  of  infection, 
where  refuse  from  a  hospital  containing 
40  L.R.A.(N.S.) 


pieces  of  cotton  saturated  with  blood  and 
pieces  of  decaying  human  flesh,  or  any  oth- 
er foul  or  poisonous  materials,  were  col- 
lected by  his  agents.  The  court  held  fur- 
ther that,  even  if  the  material  had  been 
collected  without  the  defendant's  knowl- 
edge or  authority,  common  prudence  would 
have  dictated  an  inspection  thereof  before 
handing  it  over  to  servants  to  be  sorted. 

w.  M.a 


1911. 


DREW  V.  WESTERN  STEEL  CAR  &  F.  CO. 


891 


chased  by  defendant  as  scrap  iron,  to  be 
used  as  scrap  iron,  and  had  been  put  in 
the  scrap-iron  pile  on  defendant's  yards." 

The  complaint  formulates  the  charges  of 
negligence  on  the  part  of  the  defendant, 
through  its  superintendent  in  charge  of  the 
work,  in  the  following  terms:  "(A)  He  or- 
dered the  plaintiff  and  others  to  put  said 
ammonia  tank  on  said  hammer,  to  be 
broken  thereby,  when  he  knew,  or  ought 
to  have  .known,  that  the  said  tank  was  dan- 
gerous and  liable  to  explode  or  emit  dan- 
gerous chemicals  or  gaseous  substances 
when  struck  by  said  hammer.  (B)  He 
negligently  had  said  tank  placed  on  said 
hammer,  to  be  broken  thereby,  without  in- 
forming himself  as  to  whether  or  not  the 
same  was  liable  to  explode  or  emit  danger- 
ous chemicals  or  gaseous  substances  when 
struck  by  said  hammer.  (C)  He  negligent- 
ly had  said  ammonia  tank  placed  on  said 
hanuner,  to  be  broken  thereby,  when  the 
same  was  dangerous  and  liable  to  explode 
or  emit  dangerous  chemicals  or  gaseous  sub- 
stances on  being  struck,  of  which  danger- 
ous nature  of  said  tank  the  said  Lee  Ooker 
knew,  or  ought  to  have  known  of  the 
same,  by  the  exercise  of  reasonable  dili- 
gence. (D)  He  negligently  ordered  said 
ammonia  tank  to  be  placed  on  said  ham- 
mer, to  be  mashed  thereby,  and  negligently 
failed  to  examine  the  same,  and  to  ascer- 
tain whether  or  not  it  was  charged  and 
liable  to  explode  or  emit  dangerous  chemi- 
cals or  gaseous  substances  on  being  struck. 
(E)  He  negligently  had  said  ammonia  tank 
placed  on  said  hanuner,  and  the  same 
struck  by  said  hammer,  when  he  knew,  or 
ought  to  have  known,  that  the  said  tank 
was  likely  charged  with  ammonia  or  other 
highly  explosive  substance,  and  that  the 
striking  of  the  same  with  the  said  hammei 
would  likely  injure  those  close  by.  (F)  He 
negligently  had  said  ammonia  tank  placed 
on  said  hammer,  and  the  same  struck  by 
said  hammer,  without  testing  or  inspecting 
the  same  to  see  whether  or  not  it  was 
charged,  and  without  knowing  whether  or 
not  the  same  had  been  so  inspected  or  test- 
ed." 

The  record  is  silent  as  to  what  pleas 
were  interposed  by  the  defendant,  and  we 
presume  the  submission  was  on  a  plea  of 
the  general  issue.  The  trial  court  gave  to 
the  jury  the  general  affirmative  charge  for 
the  defendant,  and  there  was  judgment  ac- 
cordingly. Thus  the  only  question  here 
is  whether  the  evidence  offered,  there  being 
no  dispute  as  to  the  facts,  was  of  such  a 
character  as  to  prima  facie  show  negligence 
on  the  part  of  the  defendant  employer,  or 
to  permit  any  rational  inference  favorable 
to  that  view. 

T!lie  general  rule,  often  affirmed  by  this 
40  L.R.A.(N.S.) 


and  other  courts,  is  thus  stated:  ''If  the 
facts  are  disputed,  or,  if  not  disputed,  the 
existence  of  negligence  is  an  inference, 
which,  aa  mere  matter  of  discretion  and 
judgment,  may  or  may  not  be  drawn  from 
them,  the  question  must  be  submitted  to 
the  jury."  Alabama  G.  S.  R.  Co.  v.  Jones, 
71  Ala.  487.  And,  again:  "In  cases  of 
doubt — where  the  facts  are  disputed,  or 
where  different  minds  may  reasonably  draw 
different  conclusions  from  the  .same  undis- 
puted facts — ^the  question  of  negligence  vel 
non  is  a  question  of  fact  for  the  determi- 
nation of  the  jury;  but,  when  the  facts  are 
undisputed,  and  the  inference  to  be  drawn 
from  them  is  clear  and  certain,  it  is  a 
question  of  law  for  the  decision  of  the 
court."  Louisville  &  N.  R.  Co.  v.  Allen, 
78  Ala.  494. 

The  situation  presented  here  is  novel,  and 
falls  within  the  twilight  zone,  where  law 
and  fact  intermingle,  and  the  boundary  be- 
tween them  becomes  difficult  to  distinguish. 

It  is  the  nondelegable  duty  of  the  master 
to  exercise  due  care  and  diligence  to  fur- 
nish reasonably  safe  and  suitable  materials 
and  appliances  to  the  servant  who  has  to 
work  with  them.  Tutwiler  Coal,  Coke  & 
I.  Co.  V.  Farrington,  144  Ala.  157,  168, 
39  So.  898;  Southern  R.  Co.  v.  McGowan, 
149  Ala.  440,  43  So.  378;  Smith  v.  Wat- 
kins,  —  Ala.  — ,  66  So.  611.  The  servant 
may  assume  that  what  is  thus  furnished  is 
free  from  defect,  and  he  is  not  required 
to  exercise  ordinary  care  to  ascertain  the 
defect.     149  Ala.  440,  43  So.  378. 

A  necessary  corollary  to  the  duty  Just 
stated  is  that  materials  which  are  ap- 
parently dangerous  to  use,  by  reason  of 
some  quality  or  condition,  or  which,  though 
apparently  innocent,  may,  by  reason  of 
antecedent  conditions  known  to  the  master, 
harbor  a  hidden  danger,  ought  to  be  in- 
spected by  the  master  before  tbey  are 
delivered  to  the  servant  for  his  use,  or  be- 
fore he  is  required  to  use  them.  Other- 
wise the  master  may  assume  that  what  is 
ordinarily  harmless  will  constantly  be  so 
under  similar  forms  and  conditions,  and 
even  reasonable  care  and  prudence  would 
not  require  ax\y  special  inspection. 

Where  the  law  has  not  prescribed  the  spe- 
cial conduct  due  from  the  master  under 
the  particular  circumstances,  no  more  is  re- 
quired of  him  than  "that  degree  of  care 
which  very  careful  and  prudent  men  exer- 
cise in  their  own  affairs."  Williams  v. 
Anniston  Electric  &  Gas  Co.  164  Ala.  84, 
51  So.  385.  So,  negligence  is  the  doing  of 
something  which  a  prudent  and  reasonable 
man  would  not  do,  or  the  omission  to  do 
something  which  a  reasonable  and  prudent 
man  would  do,  guided  by  those  consider- 
ations which  ordinarily  govern  the  conduct 
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of  human  affairs.  Garlick  v.  Dorsey,  48 
Ala.   220. 

In  the  application  of  these  general  princi- 
ples to  the  particular  facts  in  hand,  we  are 
aided  by  no  Alabama  decision,  and  from 
other  states  we  find  only  two  cases  which 
seem  to  be  approximately  pertinent. 

In  Purdy  v.  Westinghouse  Electric  ^ 
Mfg.  Co.  197  Pa.  257,  61  L.R.A.  881, 
80  Am.  St.  Rep.  816,  47  Atl.  237,  it  was 
held  that  the  use  of  barrels  that  had 
formerly  contained  oil,  alcohol,  turpentine, 
benzin,  whisky,  and  other  things,  for  the 
shipment  of  iron  castings,  does  not  render 
an  employer  liable  for  injury  to  an  em- 
ployee by  explosion  of  a  barrel,  caused  by 
lighting  a  match  to  read  the  number  on 
the  barrel,  done  in  the  line  of  his  service, 
when  it  is  not  shown  that  the  employer 
had  any  knowledge  that  there  was  danger 
of  an  explosion  in  the  use  of  such  barrels. 
Says  the  court,  per  McCollum,  J.:  "There 
is  no  testimony  in  the  case  which  shows 
that  the  defendant  company,  or  any  other 
person  connected  with  it,  knew  that  the 
barrels,  used  as  above  stated,  were,  under 
any  circumstances,  explosive;  nor  is  there 
any  testimony  showing  that  such  barrels 
are  not  commonly  and  ordinarily  used  for 
such  purposes  at  manufactories,  or  that 
they  are  in  any  way  imsuitable  for  such 
use.  It  seems,  therefore,  that  the  testi- 
mony introduced  in  support  of  the  plain- 
tiff's claim  was  justly  held  by  the  court 
below  to  be  insufficient  to  charge  the  de- 
fendant company  with  negligence."  It  will 
be  noted  that  the  decision  rests  upon  two 
propositions:  (1)  That  in  thus  using  these 
barrels  the  defendant  was  but  conforming 
to  common  usage;  and  (2)  that  there  was 
nothing  to  show  any  knowledge  of  their 
dangerous  character,  or  of  any  likelihood 
of  their  explosion,  since  they  were  empty 
when  brought.  And,  we  may  add,  the  dan- 
ger was  latent,  and  not  discoverable  by  any 
practicable  inspection.  This  decision  is  re- 
ferred to  in  the  text  of  1  Labatt  on  Master 
and  Servant,  §  81,  p.  217,  and  that  able 
writer  there  says  of  it,  by  way  of  criticism, 
that  he  is  of  the  opinion  that  "it  was  a 
fair  question  for  the  jury  whether  the 
employer  ought  not  to  have  inquired  more 
closely  into  the  conditions,  before  allowing 
the  appliances  in  question  to  become  part 
of  his  plant." 

In  the  case  of  Neveu  v.  Sears,  155  Mass. 
303,  29  N.  E.  472,  the  plaintiff,  a  stone 
mason,  was  dressing  a  stone  furnished  to 
him  by  his  employer,  the  defendant,  when 
the  stone  exploded  and  injured  the  plain- 
tiff. The  stone  had  been  blasted  with  dyna- 
mite from  the  defendant's  quarry,  and 
there  was  evidence  that,  notwithstanding 
precautions  taken  at  the  quarry,  unex- 
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ploded  dynamite  had  been  found  in  the 
drill  holes  of  some  of  the  stones  there 
quarried.  It  was  held  that  the  question 
whether  defendant  had  exercised  reasonable 
care  in  discovering  and  removing  unex- 
ploded  dynamite  from  the  stone  before  de- 
livery to  the  plaintiff  was  for  the  jury. 
Says  the  court,  per  Barker,  J.:  "We  are 
of  the  opinion  that  there  was  evidence  for 
the  jury  that  the  defendant  failed  to  use 
reasonable  care  to  furnish  safe  material  for 
the  plaintiff's  work.  The  jury  were  entitled 
to  consider  matters  of  common  knowledge 
with  the  evidence,  and  to  draw  reasonable 
inferences  from  the  whole.  .  .  .  His 
[defendant's]  employment  of  competent 
quarrymen,  and  his  furnishing  them  with 
proper  means  of  preventing  any  dangers 
consequent  upon  the  use  of  dynamite,  would 
not  justify  him  in  relying  upon  an  actual 
want  of  knowledge  that  there  had  been 
carelessness  at  the  quarry,  as  an  excuse  for 
furnishing  a  dangerous  stone  for  plaintiff'ft 
use,  if,  knowing  all  that  had  happened  at 
the  quarry,  he  would  then  have  had  rea- 
son to  believe  that  unexploded  cartridges 
might  remain  in  the  blocks  removed  to  the 
storage  ground,  and  in  the  stones  split 
from  them.  The  jury  .  .  .  were  left 
to  say  whether  or  not  there  was  need  of 
such  an  examination,  upon  the  knowledge 
which  the  defendant  had,  or  ought  to  have 
had,  of  what  occurred  at  the  quarry,  and 
were  instructed  to  hold  the  defendant  only 
to  such  care  as  an  ordinarily  prudent  man, 
with  such  knowledge,  ought  to  use  with 
reference  to  stone  coming  from  such  a 
quarry." 

It  is  apparent  at  a  glance  that  Neveu  v. 
Sears,  in  its  material  and  decisive  aspects, 
is  very  strongly  analogous  to  the  present 
case,  if,  indeed,  there  be  any  valid  distinc- 
tion at  all.  Here  the  material  furnished 
to  the  injured  man,  to  be  broken  by  violent 
percussion,  was  a  metal  gas  tank  "of  the 
kind  in  which  ammonia  gas  is  ordinarily 
kept."  This  tank  bore  upon  its  face  the 
history  of  its  former  use  as  a  receptacle 
for  an  explosive  gas,  which  might  be  dan- 
gerous to  human  beings,  if  suddenly  ex- 
posed to  it  in  sufficient  quantity.  It  may 
be  that  the  weight  of  probability  is  that 
those  who  use  such  tanks  for  the  storage 
of  ammonia  gas  would  exhaust  their  gas- 
eous contents  before  discarding  them  for 
the  junk  pile.  But  this  is  a  mere  inference 
of  fact,  which  might  reasonably  be  subject 
to  frequent  exceptions.  It  certainly  cannot 
be  affirmed,  as  matter  of  law,  based  on 
any  common  usage  or  experience,  that  such 
a  tank  presumptively  contained  no  harmful 
residue  of  its  former  noxious  contents. 
Nor  can  it  be  affirmed,  as  matter  of  law, 
that  the  employer  owed  to  his  employee  no 
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duty  to  inspect  a  tank  known  to  have  onoe 
been  dangerous,  so  far  as  his  present  use 
of  it  is  concerned,  by  reason  of  imprisoned 
gas,  and  so  to  ascertain  whether  that  dan- 
ger had  been  removed,  and  the  material 
made  safe  for  his  own  present  uses. 

It  is,  of  course,  true  that  injuries  from 
latent  defects  in  machinery  or  materials, 
whose  presence  cannot  reasonably  be  antici- 
pated, and  which  cannot  be  discovered  by 
careful  inspection,  impose  no  liability  on 
the  employer.  Louisville  &  N.  R.  Co.  v. 
Allen,  78  Ala.  494.  But  it  cannot  be  said 
that  this  is  a  latent  defect  in  that  sense, 
since  the  nature  of  the  receptacle  offered  a 
rational  basis  for  anticipation,  and  detec- 
tion would,  it  may  fairly  be  assumed,  have 
resulted  from  an  inspection  by  no  means 
difficult  or  troublesome. 

As  already  noted,  the  case  of  Purdy  v. 
Westinghouse  Electric  &  Mfg.  Co.  supra, 
though  of  doubtful  soundness,  is  distin- 
guishable from  the  present  case,  and  is  not 
an  apposite  authority. 

We  have  carefully  considered  the  facts 
of  the  case,  as  well  as  the  authorities  and 
the  able  arguments  presented  by  opposing 
counsel;  and  I  cannot  escape  the  conclu- 
sion, in  line,  I  think,  with  the  Massachu- 
setts case  referred  to,  that  a  jury  might,  in 
the  application  of  their  common  sense  and 
experience  to  the  facts,  have  drawn  legiti- 
mate inferences  favorable  to  the  negligence 
of  the  defendant.  I  therefore  hold  that  the 
withdrawal  of  that  issue  from  the  jury  was 
error,  for  which  the  judgment  should  be 
reversed.  Justice  McClellan  concurs  in 
this  view  of  the  case,  but  Justices  Simpson, 
Anderson,  Mayfield,  and  Sayre  hold  that 
the  evidence  shows  no  breach  of  duty  on 
the  part  of  the  defendant,  either  in  fact 
or  in  inference,  and  that  the  trial  court 
properly  withdrew  the  case  from  the  jury. 

It  results  that  the  judgment  must  be 
affirmed. 

Simpson,  Anderson,  Mayfield,  and 
Sayre,  JJ.,  concur. 

McClellan  and  Somerrille,  JJ.,  dissent. 
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EDWARD  H.  ELERDING,  Plff.  in  Err. 

(254  III.  579,  98  N.  E.  982.) 

Constltntional  law  —  limitation  gC  hours 
of  labor  —  women  —  Judicial  knowl- 
edfire. 

1.  The   court  does   not   know   judicially 
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that  there  is  no  reasonable  connection  be- 
tween the  health,  welfare,  and  safety  of 
the  public  and  the  limitation  of  the  hours 
of  labor  of  women  in  hotels,  which  would 
render  such  limitation  an  improper  subject 
for  the  exercise  of  the  police  power. 

Same  —  discrimination  —  public  nature 
of  business. 

2.  Limiting  hours  of  labor  of  women  in 
hotels  to  ten,  while  placing  no  limitation 
upon  them  in  boarding  houses  and  other 
like  places,  is  not  an  unconstitutional  dis- 
crimination, since  the  public  nature  of  the 
hotel  business  furnishes  a  proper  ground 
for  classification. 

Same  —  individual  instances  —  effect. 

3.  That  individual  instances  exist  where 
women  are  not  injured  or  overworked  by 
being  kept  on  duty  in  a  hotel  for  more  than 
ten  hours  does  not  render  invalid  a  aw 
limiting  the  employment  of  women  in  such 
places  generally  to  that  period  of  time  per 
day. 

(Vickers,  J.,  dissents.) 
(June  21,  1912.) 

ERROR  to  the  Circuit  Court  for  Coles 
County  to  review  a  judgment  convict- 
ing defendant  of  violating  the  statute  limit- 
ing the  hours  of  labor  of  women  in  hotels. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  H.  Marshall  for  plaintiff  in  error. 

Messrs.  Edgar  A.  Bancroft,  and  Sam- 
uel A.  Harper,  with  Messrs.  W.  H.  Stead, 
Attorney  General,  Fred  H.  Hand,  Assist- 
ant Attorney  General,  and  R.  O.  Ham- 
mond, for  the  State: 

Statutes  limiting  the  hours  of  women's 
labor  in  factories,  laundries,  mercantile 
and  mechanical  establishments,  hotels,  and 
restaurants  are  constitutional. 

W.  C.  Ritchie  &  Co.  v.  Wayman,  244  111. 
509,  27  L.R.A.(N.S.)  994,  91  N.  E.  695; 
MuUer  v.  Oregon,  208  U.  S.  412,  52  L.  ed. 
551,  28  Sup.  Ct.  Rep.  ^24,  13  Ann.  Cas. 
957;  State  v.  Muller,  48  Or.  252,  120  Am. 
St.  Rep.  805,  85  Pac.  855,  11  Ann.  Cas. 
88;  State  v.  Buchanan,  29  Wash.  603,  59 
L.R.A.  342,  92  Am.  St.  Rep.  930,  70  Pac. 
52;  Com.  v.  Hamilton  Mfg.  Co.  120  Mass. 
383;  Com.  v.  Beatty,  15  Pa.  Super.  Ct. 
5;    Withey    v.    Bloem,    163   Mich.   419,    35 

Note.  —  Constitutionality   of   legislative 
limitation  of  hours  of  labor. 

For  the  earlier  cases  upon  this  question 
see  notes  to  People  v.  Orange  County  Road 
Constr.  Co.  65  L.R.A.  33;  People  v.  Wil- 
liams, 12  L.RJl.(N.S.)  1130;  Ex  parte  Mar- 
tin, 26  L.R.A.(N.S.)  242;  and  Withey  v. 
Bloem,  35  L.R.A.(N.S.)  628.  And  see  refer- 
ences in  latter  note  for  annotations  on  al- 
lied questions. 

Since  the  preparation  of  the  last  note, 
the  Massachusetts  court,  in  Com.  v.  Riley,, 
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L.R.A.(N.S.)  628,  128  N.  W.  933;  Wenham 
v.  State,  65  Neb.  394,  58  L.R.A.  825,  91 
N.  W.  421. 

The  amending  act  of  1911  is  not  arbitrary 
in  its  classification;  it  embraces  all  women 
employees  in  all  the  business  establishments 
named;  and  all  such  establishments  serve 
the  public,  and  work  in  them  is  done  under 
the  pressure  and  strain  of.  the  public's 
demand. 

Freund,  Pol.  Power,  §  736 ;  Lasher  v.  Peo- 
ple, 183  111.  226,  47  L.R.A.  802,  75  Am.  St. 
Rep.  103,  55  N.  E.  663,  15  Am.  Grim.  Rep. 
108;  Starne  v.  People,  222  111.  189,  113 
Am.  St.  Rep.  389,  78  N.  E.  61;  Chicago 
V.  Schmidinger,  243  111.  167,  —  L.R.A. 
(N.S.)  — ,  90  N.  E.  369,  17  Ann.  Cas.  614; 
People  V.  Commercial  L.  Ins.  Co.  247  111. 
92,  93  N.  E.  90;  McGehee,  Due  Process  of 
Law,  312;  Harding  v.  People,  160  111.  459, 
32  L.R.A.  445,  52  Am.  St.  Rep.  344,  43 
N.  E.  624;  Bailey  v.  People,  190  111.  36,  54 
L.R.A.  838,  83  Am.  St.  Rep.  116,  60  N. 
E.  98;  Horwich  v.  Walker-Gordon  Labora- 
tory Co.  205  III.  497,  98  Am.  St.  Rep.  254, 
68  N.  E.  938;   Jones  ▼.  Chicago,  R.  I.  & 


P.  R.  Co.  231  111.  302,  121  Am.  St.  Rep. 
313,  83  N.  E.  215;  iSarbier  v.  Connolly,  113 
U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct  Rep. 
357;  Geman  Alliance  Ins;  Co.  v.  Hale, 
219  U.  S.  307,  55  L.  ed.  229,  31  Sup.  Ct. 
Rep.  246;  Gulf,  C.  &  S.  F.  R.  Co.  ▼.  Ellis, 
165  U.  8.  150,  41  L.  ed.  666,  17  Sup.  Ct. 
Rep.  255;  Hoi  den  v.  Hardy,  169  U.  S. 
366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383; 
Louisville  &  N.  R.  Co.  v.  Melton,  218  U.  S. 
36,  64  L.  ed.  921,  —  L.R.A.(N.S.)  — ,  30 
Sup.  Ct.  Rep.  676;  Mutual  Loan  Co.  v. 
Martell,  222  U.  S.  225,  56  L.  ed.  175,  32 
Sup.  Ct.  Rep.  74;  Chicago  v.  Sturges,  222 
U.  S.  313,  56  L.  ed.  215,  32  Sup.  Ct.  Rep. 
92. 

Hotels  are  quasi  public,  and  have  a  status 
in  the  laws  different  from  boarding  houses. 

Martin  v.  State  Ins.  Co.  44  N.  J.  L. 
485,  43  Am.  Rep.  397;  Re  Liquor  Licenses, 
4  Montg.  Co.  L.  Rep.  77;  Beall  v.  Beck, 
3  Cranch,  C.  C.  666,  Fed.  Cas.  No.  1,161; 
Bowim  V.  Lyon,  67  Iowa,  536,  56  Am.  Rep. 
355,  25  N.  W.  766;  Hall  v.  State,  4  Harr. 
(Del.)    132. 

This  act  applies  to  all  persona  engaged 


210  Mass.  387,  97  N.  E.  367,  has  upheld  the 
constitutionality  of  the  statute  of  that 
state,  limiting  the  time  during  which 
women  may  be  employed  in  labor  in  manu- 
facturing and  mechanical  establishments, 
to  fifty-six  hours  in  each  week,  and  to  ten 
hours  in  each  day. 

And  in  State  ▼.  Somerville,  67  Wash. 
638,  122  Pac.  324,  it  has  been  held  that  a 
statute  prohibiting  the  employment  of  any 
female  in  any  mechanical  or  mercantile  es- 
tablishment, laundry,  hotel,  or  restaurant, 
more  than  eight  hours  during  any  day,  is 
a  valid  exercise  of  the  police  power  of  the 
state  for  the  protection  of  the  public  health 
and  welfare,  and  is  not  violative  of  either 
the  Federal  or  the  state  Constitution,  as 
depriving  employers  and  employees  in  the 
enumerated  factories  and  callings,  without 
due  process  of  law,  of  their  right  to  con- 
tract relative  to  the  employees'  labor;  or 
as  denying  the  equal  protection  of  the  laws 
or  granting  special  privileges  and  immuni- 
ties, in  'that  it  contains  a  proviso  that  it 
shall  not  apply  to  or  affect  females  em- 
ployed in  harvesting,  packing,  curing,  can- 
ning, or  drying  any  variety  of  perishable 
fruit  or  vegetable,  or  in  canning  fish  or 
shell  fish. 

In  the  Massachusetts  case,  it  is  also  held 
that  the  further  provisions,  as  a  means  of 
enforcing  the  statute,  that  "every  employer 
shall  post  in  a  conspicuous  place  in  every 
room  m  which  such  persons  are  employed 
a  printed  notice  stating  the  number  of 
hours'  work  required  of  them  on  each  day 
of  the  week,  the  hours  of  commencing  and 
stopping  work,  and  the  hours  when  the 
time  allowed  for  meals  begins  and  ends;" 
and  that  "the  employment  of  such  person 
at  any  time  other  than  as  stated  in  said 
printed  notice  shall  be  deemed  a  violation 
40  L.R.A.{N.S.) 


of  the  provisions  of  this  section," — are  not 
so  unreasonable,  unnecessary,  or  arbitrary 
as  to  be  beyond  the  power  of  the  legislature, 
and  are  not  obnoxious  to  either  the  Con- 
stitution of  the  United  States  or  of  that 
Commonwealth.     Com.  ▼.  Riley,  supra. 

And  in  the  Washington  case,  it  was  fur- 
ther held,  to  like  effect  as  in  People  v. 
Elerdino,  that  the  fact  that  a  particular 
factory  is  modem,  well-equipped,  sanitary, 
and  healthful;  that  the  labor  performed  by 
the  feitaale  employees  therein  is  light  and 
harmless;  and  that  they  could  be  thus  em- 
ployed for  nine  hours  per  day  without  en- 
dangering or  impairing  their  health  or 
physical  condition,— does  not  render  invalid, 
as  an  unreasonable,  arbitrary,  and  unwar- 
ranted exercise  of  the  police  power,  a  stat- 
ute prohibiting  the  employment  of  any  fe- 
male in  any  mechanical  or  mercantile  es- 
tablishment, etc.,  more  than  eight  hours 
during  any  day.    State  v.  Somerville,  supra. 

As  to  validity  of  limitation  of  hours  of 
labor  on  public  work,  see  notes  to  Keefe  v. 
People,  8  L.R.A.(N.S.)  131;  People  ex  rel. 
Williams  Engineering  &  Contracting  Ca 
V.  Metz,  24  L.R.A.(N.S.)  201;  and  Com.  v. 
Casey,  34  L.R.A.(N.S.)   767. 

As  to  constitutionality  of  child  labor 
laws,  generally,  including  statutes  limiting 
the  hours  of  labor  of  children,  see  notes  to 
Starnes  v.  Albion  Mfg.  Co.  17  L.R.A.(N.S.) 
602,  and  State  v.  Shorey,  24  L.R.A.(N.S.) 
1121. 

As  to  the  power  of  a  state  to  regulate 
hours  of  labor,  as  affected  by  the  interstate 
commerce  clause  of  the  Federal  Constitu- 
tion, see  State  v.  Northern  P.  R,  Ca  15 
L.R.A.(N.S.)  134;  and  State  v.  Chicago,  M. 
&  St  P.  R.  Co.  19  L.R.A.(N.S.)    326. 
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in  the  hotel  business  and  to  all  women 
seeking  employment  in  hotels,  and  is  there- 
fore a  general  law. 

Vogel  V.  Pekoe,  157  111.  339,  30  L.R.A. 
491,  42  N.  E.  386;  People  v.  Nellis,  249 
111.  12;  Douglas  v.  People,  225  111.  536,  8 
L.R.A.(N.S.)  1116,  116  Am.  St.  Rep.  162, 
80  N.  E.  341;  Dawson  Soap  Ck>.  v.  Chicago, 
234  111.  314,  84  N.  E.  920,  14  Ann.  Cas. 
1131;  People  ex  reL  Klokke  v.  Wright,  70 
111.  388;  People  ex  rel.  Stead  t.  Edgar 
County,  223  111.  187,  79  N.  E.  123;  W.  C. 
Ritchie  &  Co.  v.  Wayman,  244  111.  509,  27 
L.R.A.(N.S.)  994,  91  N.  E.  695. 

The  fact  that  legislation,  similar  to  this 
under  consideration,  has  been  adopted 
throughout  the  United  States,  is  conclusive 
evidence  that  it  is  generally  recognized  that 
an  evil  exists  for  which  a  remedy  must  be 
provided. 

Holden  v.  Hardy,  169  U.  S.  392,  42  L. 
ed.  791,  18  Sup.  Ct.  Rep.  383;  Wenham  v. 
State,  -65  Neb.  394,  58  L.RA.  825,  61  N. 
W.  421. 

The  general  assembly  may  lawfully,  under 
the  police  power  which  is  inherently  pos- 
sessed by  the  state,  place  restraints  upon 
private  rights,  if  such  legislation  will  pro- 
mote the  health,  comfort,  safety,  and  wel- 
fare of  society. 

Booth  V.  People,  186  111.  43,  60  L.R.A. 
762,  78  Am.  St  Rep.  229,  57  N.  E.  798; 
Haller  Sign  Works  v.  Physical  Culture 
Training  Schools,  249  111.  440,  34  L.R.A. 
(N.S.)  998,  94  N.  E.  920;  Bierly,  Pol. 
Power,  p.  9;  Withey  v.  Bloem,  163  Mich. 
419,  35  L.RA.(N.S.)   628,  128  N.  W.  913. 

Fanner,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  is  the  manager  of  a 
hotel  in  Charleston,  Coles  county,  Illinois, 
in  which  he  employs  female  help.  The 
state's  attorney  of  Coles  county,  at  the 
October  term,  1911,  of  the  county  court 
of  said  county,  filed  an  information  against 
plaintiff  in  error  charging  him  with  viola- 
tion of  the  statute  prohibiting  the  employ- 
ment of  females  in  hotels  more  than  ten 
hours  during  any  one  day.  The  informa- 
tion contained  three  counts.  The  first 
count  charged  plaintiff  in  error  with  un- 
lawfully employing  Dolly  Gertz,  a  female, 
for  a  period  of  ten  and  one  half  hours.  The 
second  count  charged  the  unlawful  employ- 
ment of  Gertrude  Doering,  a  female,  for  a 
period  of  twelve  hours,  and  the  third  count 
charged  the  unlawful  employment  of  Mary 
Jones,  a  female,  for  a  period  of  twelve 
hours.  The  plaintiff  in  error  moved  to 
quash  the  information,  which  motion  was 
overruled.  He  thereupon  entered  a  plea 
of  not  guilty.  There  was  no  dispute  as  to 
the  facts,  and  the  case  was  submitted  to  the 
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court  without  a  jury,  on  a  written  stipu- 
lation. Dolly  Gertz  was  employed  by  plain- 
tiff in  error  in  his  hotel  as  a  kitchen  maid 
from  5:30  o'clock  a.  u,  to  2:30  o'clock 
p.  M.  and  from  5:30  o'clock  P.  M.  to  7  P.  M.. 
Her  duties  during  said  hours  were  to  wash 
dishes  and  kitchen  utensils,  to  assist  in> 
paring  potatoes,  cleaning  and  preparing 
vegetables  for  cooking  and  fruits  for  the 
table.  She  was  required  to  be  in  readinesa 
for  work  during  all  the  hours  of  her  em- 
ployment; but  the  time  required  to  do  the- 
work  assigned  her  did  not  exceed  seven 
hours  in  the  aggregate.  Gertrude  Doering 
was  employed  in  the  said  hotel  as  house- 
keeper from  7  A.  M.  to  7  o'clock  p.  m.  She- 
was  charged  with  the  responsibility  of 
keeping  the  rooms  in  readiness  to  receive 
guests,  cleaning  rooms,  making  beds,  chan- 
ging linen,  and  caring  for  bedclothing.  All 
her  duties  were  supervisory,  and  no  manual 
labor  was  required  of  her.  Mary  Jones 
was  employed  in  the  hotel  from  7  a.  m.  to* 
7  P.  M.  Her  duties  were  to  assign  guests 
to  rooms,  receive  payment  of  bills,  keep  the 
accounts  of  the  hotel,  and  to  occasionally 
take  dictation  of  letters  in  shorthand  from< 
plaintiff  in  error  and  transcribe  the  same 
on  a  typewriter.  Her  duties  during  the 
hours  of  her  employment  did  not  actually 
require  more  than  two  thirds  of  her  time. 
Plaintiff  in  error  contended  that  the  law 
limiting  the  hours  females  may  work  in 
hotels  is  unconstitutional,  and  requested 
the  court  to  so  hold.  The  court  denied  the 
request,  held  the  law  valid,  and  imposed 
a  fine  against  plaintiff  in  error  of  $25  under 
each  count  of  the  information.  The  case 
is  brought  here  by  writ  of  error;  the  only 
question  presented  for  consideration  being 
the  validity,  of  the  statute. 

In  1909  the  legislature  adopted  an  act 
entitled,  "An  Act  to  Regulate  and  Limit 
the  Hours  of  Employment  of  Females  in 
Any  Mechanical  Establishment  or  Factory 
or  Laundry  in  Order  to  Safeguard  the* 
Health  of  Such  Employees;  to  Provide  for 
Its  Enforcement  and  a  Penalty  for  Its 
Violation."  That  act  limited  the  houra 
females  might  be  employed  in  any  me- 
chanical establishment,  factory,  or  laundry 
to  ten  hours  during  any  one  day,  but  ap- 
plied to  no  other  line  of  employmiBut  or 
business.  In  1911  the  act  was  amended 
by  the  legislature  so  as  to  include  a  large- 
number  of  other  lines  of  employment. 
Hurd's  Stat.  1911,  p.  1135.  As  amended 
and  in  force  since  July  1,  1911  (Laws  1911,. 
p.  328),  §  1  of  the  statute  reads  as  follows: 
"Section  1.  That  no  female  shall  be  em- 
ployed in  any  mechanical  or  mercantile- 
establishment  or  factory  or  laundry  or 
hotel  or  restaurant,  or  telegraph  or  tele- 
phone establishment  or  office  thereof,  or  in* 
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any  place  of  amusement,  or  by  any  person, 
firm,  or  corporation  engaged  in  any  ex- 
press or  transportation  or  public  utility 
business,  or  by  any  common  carrier,  or  in 
any  public  institution,  incorporated  or  un- 
incorporated in  this  state,  more  than  ten 
hours  during  any  one  day.  The  hours  of 
work  may  be  so  arranged  as  to  permit  the 
employment  of  females  at  any  time  so  that 
they  shall  not  work  more  than  ten  hours 
during  the  twenty-four  hours  of  any  day." 

That  under  the  police  power  of  the  state 
the  general  assembly  may  enact  legislation 
to  prohibit  all  things  hurtful  to  the  health, 
welfare,  and  safety  of  society,  even  though 
the  prohibition  invade  the  right  of  liberty 
or  property  of  the  individual,  is  too  well 
settled  to  require  discussion  or  the  citation 
of  authority.  The  question  here  to  be  de- 
termined is  whether  the  law  limiting  the 
hours  females  may  be  employed  in  hotels 
is  a  valid  exercise  of  that  power. 

it  is  for  the  legislature  to  determine 
when  conditions  exist  calling  for  the  exer- 
cise of  the  police  power;  but  the  judgment 
of  the  legislature  in  enacting  laws  under 
the  police  power  is  not  conclusive  of  their 
validity.  There  are  the  same  limitations 
against  legislation  not  authorized  under 
the  police  power  as  exist  against  legislation 
of  any  other  kind  not  authorized  by  the 
Constitution.  What  are  subjects  of  the 
lawful  exercise  of  the  police  power  is  as 
much  a  question  for  judicial  determination 
as  is  the  question  whether  other  constitu- 
tional limitations  have  been  violated,  in 
the  passage  of  laws  relating  to  other  sub- 
jects. 

Sex,  alone,  would  not  in  all  cases  serve 
as  a  proper  basis  for  the  exercise  of  the 
police  power,  for  in  the  invasion  of  the 
right  of  liberty  and  property  there  must 
"be  some  reasonable  connection  between  the 
limitation  upon  the  hours  females  may 
work  and  the  public  health,  safety,  and 
welfare  proposed  to  be  secured  by  the  limi- 
-tation.  Ritchie  v.  People,  166  III.  98,  29 
L.RA.  79,  48  Am.  St.  Rep.  315,  40  N.  E. 
454;  Booth  v.  People,  186  111.  43,  50  L.R.A. 
762,  78  Am.  St.  Rep.  229,  57  N.  E.  798; 
Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636. 

In  W.  C.  Ritchie  &  Co.  v.  Wayman,  244 
111.    509,    27    L.R.A.(N.S.)    994,    91   N.    E. 
'695,  this  court  sustained  the  act  as  original- 
ly adopted,  limiting  the  time  females  might 
be  employed   in   any  mechanical   establish- 
ment, factory,  or  laundry  to  not  exceeding 
ten  hours  in  any  one  day,  as  a  valid  exer- 
cise of  the  police  power  for  the  protection 
•of  the  health  of  women  and   insuring  the 
production  of  vigorous  and  healthy  offspring 
*by  them.     There  can  be  no  doubt  working 
long  hours  day  after  day  under  the  prea* 
fluro  usually  attending  the  labor  of  an  em- 
'40  L.R.A.(N.S.) 


ployee  who  is  subject  to  the  control,  direc- 
tion, and  dismissal  of  the  employer,  baa  a 
tendency  to  weaken  and  impair  the  health 
of  women  that  would  not  attend  shorter 
hours  of  employment.  To  exactly  what 
extent  this  may  be  so  of  females  employed 
in  hotels  cannot,  perhaps,  be  definitely 
known;  nor  is  it  necessary  that  it  should 
be  in  order  to  sustain  legislation  reason- 
ably limiting  the  hours  of  work  therein. 
That  such  is,  in  general,  the  effect  of  long 
hours  of  work  in  any  employment  is  suffi- 
cient to  authorize  their  regulation.  In  \V. 
C.  Ritchie  &  Co.  v.  Wayman,  supra,  we 
held  the  court  would'  take  judicial  knowl- 
edge that  on  account  of  woman's  physical 
structure  and  maternal  functions  her 
health,  and  that  of  her  offspring,  was 
subject  to  be  injuriously  affected  by  re- 
quiring her  to  perform  long  hours  of 
labor.  This  is  especially  so  where,  in 
performing  the  labor,  she  is  not  mistress 
of  Her  own  movements,  but,  under  the  con- 
trol of  a  master,  is  required  to  make  such 
exertion  as  is  necessary  to  meet  the  needs 
and  demands  of  the  service  in  which  she  is 
engaged.  The  health  and  welfare  of  pos- 
terity are  as  much  objects  of  public  solici- 
tude as  those  of  the  present  generation. 
If  the  enforcement  of  this  law  tends  to 
preserve  the  health,  strength,  and  vigor  of 
women  engaged  in  working  in  hotels,  there- 
by conserving  the  vitality  necessary  to  the 
proper  discharge  of  their  maternal  func- 
tions, the  rearing  and  education  of  chil- 
dren, and  the  maintenance  of  the  home, 
its  relation  to  the  public  health,  safety, 
and  welfare  is  evident. 

While,  in  its  last  analysis,  it  is  a  judicial 
question  whether  an  act  is  a  proper  exer- 
cise of  the  police  power,  it  is  the  province 
of  the  legislature  to  determine  when  an 
exigency  exists  calling  for  the  exercise  of 
this  power.  When  the  legislative  authority 
has  decided  an  exigency  exists  calling  for 
the  exercise  of  tne  power,  and  has  adopted 
an  act  to  meet  the  exigency,  the  presump- 
tion is  that  it  is  a  valid  enactment,  and 
courts  will  sustain  it  unless  it  appears,  be- 
yond any  reasonable  doubt,  that  it  is  in 
violation  of  some  constitutional  limitation. 
People  V.  McBride,  234  III.  146,  123  Am. 
St.  Rep.  82,  84  N.  E.  865.  14  Ann.  Cas. 
994.  In  determining  the  validity  of  legis- 
lation for  the  purpose  for  which  the  act 
under  consideration  was  adopted,  courts 
may  take  into  consideration  that  members 
of  the  legislature  come  from  every  part  of 
the  state  and  from  the  various  callings  and 
vocations  of  life,  and  may  be  presumed  to 
have  observed  and  become  acquainted  with 
existing  conditions,  the  course  of  business, 
the  manner  in  which  it  is  conducted,  and 
how  the  public  interest  is  affected  thereby. 
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Munn   ▼.  People,   69  HI.   80;    Wenham  ▼.    ditions.     The  mere  fact  tbat  some  hotels. 


State,  65  Neb.  394,  68  LJIA.  825,  91  N. 
W.  421.  These  coxiBiderations,  in  a  case 
of  doubtful  validity  of  a  statute,  are  suffi- 
cient to  turn  the  scales  in  favor  of  the 
validity  of  the  act.  It  is  worthy  of  note 
that  twenty-seven  states  have  enacted  laws 
limiting  the  hours  of  employment  of  females 
in  certain  lines,  and  five  states  besides 
Illinois  have  enacted  laws  limiting  the 
iiours  they  may  be  employed  in  hotels. 
liawB  limiting  the  hours  females  may  be 
employed  in  mechanical  industries,  fac- 
tories, and  laundries  have  been  sustained 
by  other  state  courts  of  last  resort  and 
by  the  Supreme  Court  of  the  United  States. 
Muller  V.  Oregon,  208  U.  S.  412,  62  L.  ed. 
551,  28  Sup.  Ct.  Rep.  324,  13  Ann.  Gas. 
967.  Unless  the  court  could  clearly  see 
that  there  is  no  reasonable  connection  be- 
tween the  limitation  upon  the  hours  females 
may  work  in  hotels  and  the  public  health, 
welfare,  and  safety  of  society,  we  would 
not  be  authorized  to  hold  the  statute  in- 
valid, as  being  an  unwarranted  exercise  of 
police  power.  There  is  nothing  in  the 
record  in  this  case  and  nothing  within  the 
legitimate  domain  of  judicial  knowledge 
that  would  justify  us  in  holding  there  is 
no  reasonable  connection  between  the  limi- 
tation and  the  health,  welfare,  and  safety 
of  the  public. 

It  is  insfsted  the  classification  of  hotels 
aa  a  place  where  employment  of  females 
is  limited  to  ten  hours  is  arbitrary,  and 
that  the  statute  discriminates  between  labor 
in  hotels  and  other  like  places,  such  as 
boarding  houses.  The  classification  is  not 
necessarily  based  on  place  or  the  kind  of 
labor  performed,  but  rather  on  the  char- 
acter of  the  business  requiring  the  work, 
together  with  the  environment  and  sur- 
rounding circumstances  under  which  the 
work  is  done.  The  physical  exertion  re- 
quired for  the  performance  of  a  given 
amount  of  work,  if  measured  by  muscular 
effort,  may  be  as  great  in  one  place  as 
another.  If  there  be  a  difference  upon 
which  this  classification  is  justified,  it  must 
exist  because  of  the  surroundings  which 
tend  to  govern  the  manner  or  method  of 
doing  the  work,  such  as  the  movements  of 
associate  workmen  or  of  machinery,  the 
necessity  of  continuous  speed  to  meet  the 
demands  of  others,  and  the  sanitary  con- 
ditions and  moral  atmosphere  of  the  place 
of  occupation.  So  far  as  the  sanitary  con- 
ditions and  moral  atmosphere  of  the  place 
where  the  work  is  done  are  concerned,  the 
police  power  of  the  state  may  be  invoked 
to  remedy  any  evils  which  may  exist,  but 
that  may  be  accomplished  by  appropriate 
legislation  directed  to  that  end  without 
limiting  the  hours  of  exposure  to  such  oon* 
40  L.R.A.(N.S.)  57 


or  all  hotels,  if  such  were  the  fact,  are  im< 
properly  ventilated  and  foul  air  is  breathed 
by  the  employees,  or,  owing  to  contact  with 
the  traveling  public,  disease  may  be  con- 
tracted more  readily  than  in  other  places, 
is  not  a  sufficient  justification  for  limiting 
the  hours  in  which  women  may  be  employed 
in  those  places.  The  legislature  has  ample 
power,  by  direct  legislation,  to  remedy  such 
conditions  if  they  exist.  By  this  enact- 
ment it  is  not  sought  to  change  the  con- 
ditions under  which  the  labor  is  performed 
or  the  character  of  the  labor,  but  merely 
to  limit  the  hours  of  its  duration.  There 
is  a  marked  distinction  between  hotels  and 
boarding  houses.  A  hotel  is  a  quasi  pub- 
lic place,  and  it  is  within  the  province  of 
the  police  power  to  regulate  occupations 
or  business  enterprises  of  *  a  quasi  public 
nature,  such  as,  if  unrestricted  in  their 
exercise,  may  be  injurious  to  the  health, 
safety,  or  general  welfare,  even  though  the 
business  Ib  perfectly  lawful.  This  power 
is  so  important  and  comprehensive  that  its 
application  must  be  allowed  to  expand  from 
time  to  time,  to  meet  new  conditions  and 
promote  the  public  welfare.  The  proprietor 
of  a  hotel  is  engaged  in  a  public  business. 
The  demands  made  upon  the  employees 
come  from  the  public,  and  are  not  altogether 
dependent  upon  or  controlled  by  the  em- 
ployer. The  unceasing  change  of  guests 
requires  constant  attention  and  continuous 
effort  to  supply  their  wants  and  satisfy 
their  needs.  The  speed  with  which  the  em- 
ployees act,  and  to  a  large  extent  the  man- 
ner of  performing  their  work,  are  controlled 
by  the  public.  The  pressure  of  work  comes 
from  sources  independent  of  the  employer. 
No  method  of  regulating  the  demands  of 
the  public  under  such  conditions  is  prac- 
ticable, but  the  time  such  demands  may 
be  made  upon  the  employees  may  be  limited. 
We  are  of  opinion  the  nature  of  the  busi- 
ness is  such  as  to  afford  a  valid  basis  for 
classifying  work  in  hotels  as  an  occupa- 
tion authorizing  its  inclusion  in  the  law 
limiting  the  hours  of  labor  for  females. 
The  pressure  and  tension  under  which  the 
labor  is  performed  afford  as  reasonable  a 
basis  for  classification  as  the  work  done 
in  lines  of  employment  where  machinery 
is  used. 

It  is  contended  the  facts  in  the  record 
before  us  show  that  the  plaintiff  in  error's 
female  employees  are  not  overworked;  that 
the  character  and  amount  of  labor  per- 
formed by  them  could  not  injure  their 
health;  and  that  the  facts  in  this  record 
show  there  is  no  reasonable  connection  be- 
tween the  limitation  of  the  hours  of  work 
and  the  health  of  the  female  employees 
named  in  the  information.    There  are  prob* 
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ably  iBstancea  where  employment  for  a 
longer  period  than  ten  hours  per  day  in 
a  hotel  does  not  result  in  any  ill  effects, 
but  we  cannot  determine  the  question  here 
involved  from  a  consideration  of  a  par- 
ticular instance.  The  law  must  be  con- 
sidered in  its  general  application  to  all 
cases  and  conditions  existing  throughout 
the  state.  It  must  be  considered  from  its 
application  to  all  employers  and  employees, 
and  not  to  any  individual  employer  or  em- 
ployee. If  a  law  of  this  character  must 
be  considered  with  reference  to  the  par- 
ticular circumstances  and  conditions  exist- 
ing in  each  hotel,  it  might  lead  to  the 
absurdity  of  its  being  valid  in  one  case  and 
invalid  in  another.  The  law  is  general  in 
its  application,  embracing  all  hotels,  and 
is  valid  as  to  all  or  none.  That  there  may 
be  hotels  where  the  labor  required  of  fe- 
males is  so  light  that  more  than  ten  hours' 
employment  would  not  so  tax  their  powers 
of  physical  endurance  as  to  injuriously 
affect  their  health  affords  no  justification 
for  holding  tne  law  invalid.  The  wisdom 
and  policy  of  such  legislation  are  not  ques- 
tions for  courts  to  determine.  Those  are 
questions  for  consideration  by  the  legisla- 
ture, and  unless  that  body  has  transcended 
its  constitutional  power  its  enactments  must 
be  sustained. 

We  are  of  the  opinion  that  limiting  the 
hours  of  employment  of  females  in  hotels 
to  not  exceeding  ten  hours  a  day  was  not 
an  unauthorized  exercise  of  the  police  pow- 
er of  the  state.  That  plaintiff  in  error  vio- 
lated the  law  is  admitted.  The  judgment 
is  therefore  affirmed. 

VidkerB,  J^  dissenting. 

Petition  for  rehearing  denied. 
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STATE  OF  NEBRASKA  EX  REL.  J.  HER- 
MAN KRITTENBRINK 

V. 

CHARLES   H.   WITHNELL,   Building  In- 
spector, Appt.  X 

(—  Neb.  — ,  135  N.  W.  376.) 

Municipal  ordinance  —  reasonableness 

—  validity. 

1.  To  overturn  a  city  ordinance  on  the 
ground  that  it  is  unreasonable  and  arbi- 
trary, or  that  it  invades  private  rights,  the 
evidence  of  such  facts  should  be  clear  and 
satisfactory. 

Headnotes  by  Ro8&  Jf, 
40  L.R.A.(N.8.) 


Same  —  knowledge    of    oonncll  ^  pre- 
somption. 

2.  In  determining  the  validity  of  a  eity 
ordinance  regularly  passed  in  the  exercise 
of  police  power,  the  court  will  presume  that 
the  city  council  acted  with  full  knowledge 
of  the  conditions  relating  to  the  subject  of 
municipal  legislation. 

Municipal  corporation  —  judge  of  laws. 

3.  In  the  exercise  of  police  power  dele- 
gated by  the  state  legislature  to  a  city,  the 
municipal  legislature,  within  constitutional 
limits,  is  the  sole  judge  as  to  what  laws 
should  be  enacted  for  the  welfare  of  the  peo- 
ple, and  as  to  when  and  how  such  police 
power  should  be  exercised. 

Constitutional  law  — police  power  — af- 
fecting property. 

4.  Within  constitutional  limits,  private 
property  is  held  subject  to  proper  rules 
regulating  the  common  good  and  the  general 
welfare  of  the  people. 

Municipal  ordinance  —  validity  —  rela- 
tion to  health. 

5.  In  testing  police  regulations,  the  court 
should  inquire  whether  they  have  some  re- 
lation to  the  public  health,  safety,  or  wel- 
fare, and  whether  such  is,  in  fact,  the  end 
sought  to  be  attained. 

Municipal     corporation  •«  nuisance  — 
suppression. 

6.  While  a  city  having  authority  "to  de- 
fine, regulate,  suppress,  and  prevent  nui- 
sances" (Comp.  Stat.  1911,  chap.  12a,  §  62) 
cannot  arbitrarily  prohibit  harmless  and 
inoffensive  private  enterprises  by  the  exer- 
cise of  such  power,  the  acts  of  the  city  coun- 
cil in  dealing  with  nuisances  may  be  held 
conclusive,  if  the  subject  of  legislation 
might  or  might  not  be  a  nuisance,  depend- 
ing upon  conditions  and  circumstances. 

Note.  —  Potrer  of  municipalUy  to  regU' 
late  hrichyarda. 

On  the  general  question  as  to  power  of 
municipal  corporations  to  define,  prevent, 
and  abate  nuisances,  see  note  to  Grossman 
V.  Oakland,  36  L.R.A.  593. 

Upon  the  question  of  municipal  control 
over  nuisances  affecting  safety,  health,  and 
personal  comfort,  see  note  to  Harrington  v. 
Providence,  38  L.R.A.  305. 

The  note  to  Ex  parte  Lacey,  38  L.R.A. 
640,  discusses  the  question  of  municipal 
power  over  nuisances  in  relation  to  par- 
ticular trades  or  businesses;  specifically  as 
to  brick  and  lime  kilns,  see  page  654  of  the 
note. 

For  other  cases  passing  upon'  the  power 
of  a  municipal  corporation  to  r^ulate 
brickyards,  see  Denver  v.  Rogers,  25  L.R.A. 
(N.S.)  247,  and  the  cases  collected  in  the 
note.  A  search  has  failed  to  disclose  any 
later  cases. 

The  cases  dealing  with  the  question  as  to 
the  operation  of  a  brick  kiln  as  a  nuisance 
are  collected  in  the  note  appended  to  Phil- 
lips V.  Lawrence  Vitrified  Brick  &,  Tile  Co.  2 
L.R.A.(N.8.)  92.  A.  L.  B. 
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Same  —  brick  kiln  —  prohibition. 

7.  The  passing  of  an  ordinance  forbidding 
the  construction  of  brick  kilns  in  a  city 
may  be  a  valid  exercise  of  police  power. 

(March  26,  1912.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Douglas  County 
directing  him  as  building  inspector  to  issue 
and  deliver  to  plaintiff  a  permit  for  the 
erection  and  construction  of  a  brick  kiln 
on  certain  real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harry  £.  Burnam,  I.  J.  Dann, 
and  Jobn  A.  Rine,  for  appellant: 

The  peremptory  t^rit  of  mandamus 
should  not  have  issued  for  the  reason  that 
the  proposed  structure  for  which  a  permit 
was  sought  is  of  a  class  prohibited  by  the 
ordinances  of  the  city  of  Omaha. 

Bowers  v.  Indianapolis,  169  Ind.  105,  81 
N.  E.  1097,  13  Ann.  Cas.  1198;  Harmison 
y.  Lewistown,  153  111.  313,  46  Am.  St  Rep. 
893,  38  N.  E.  628;  Kansas  City  ▼.  McAleer, 
31  Mo.  App.  433;  Fischer  v.  St.  Louis,  194 
U.  S.  361,  48  L.  ed.  1018,  24  Sup.  Ct.  Rep. 
673;  New  Orleans  ▼.  Murat,  119  La.  1094, 
44  So.  898;  Re  Newell,  2  Cal.  App.  767,  84 
Pac.  226;  Lawton  ▼.  Steele,  119  N.  Y.  226, 
7  L.R.A.  134,  16  Am.  St.  Rep.  813,  23  N. 
E.  878,  152  U.  S.  133,  38  L.  ed.  385,  14 
Sup.  Ct.  Rep.  499;  Griffin  v.  Gloversville,  67 
App.  Div.  403,  73  N.  Y.  Supp.  684;  Water- 
town  V.  Mayo,  109  Mass.  315,  12  Am.  Rep. 
694;  Ex  parte  Heilbron,  65  Cal.  609,  4 
Pac.  648;  Spokane  v.  Robison,  6  Wash.  547, 
33  Pac.  960;  Miller  v.  Syracuse,  168  Ind. 
230,  8  L.R.A.(N.S.)  471,  120  Am.  St  Rep. 
366,  80  N.  E.  411;  State  ex  rel.  Cedar 
Rapids  y.  Holcomb,  68  Iowa,  107,  56  Am. 
Rep.  853,  26  N.  W.  33;  Ex  parte  Glass,  49 
Tex.  Crim.  Rep.  87,  90  S.  W.  1108;  Bowers 
v.  Indianapolis,  169  Ind.  105,  81  N.  E.  1097, 

13  Ann.  Cas.  1198;  State  v.  Tower,  185  Mo. 
79,  68  L.R.A.  402,  84  S.  W.  10;  Welch  v. 
Swasey,  193  Mass.  364,  23  L.R.A.(N.S.) 
1160,  118  Am.  St  Rep.  523,  79  N.  E.  745, 
214  U.  S.  91,  53  L.  ed.  923,  29  Sup.  Ct.  Rep. 
667;  Cochran  v.  Preston,  108  Md.  220,  23 
L.R.A.(N.S.)  1163,  129  Am.  St  Rep.  432, 
70  Atl.  113,  15  Ann.  Cas.  1048;  State  ex 
rel.  Horskottle  v.  Board  of  Health,  16  Mo. 
App.  8 ;  Crump  y.  Lambert,  L.  R.  3  Eq.  409, 
15  Week.  Rep.  417;  Powell  v.  Brookfleld 
Pressed  Brick  &  Tile  Mfg.  Co.  104  Mo.  App. 
713,  78  S.  W.  646;  Fuselier  v.  Spalding,  2 
La.  Ann.  773;  Ross  v.  Butler,  19  N.  J.  Eq. 
294,  97  Am.  Dec.  654;  Hutchins  v.  Smith, 
63  Barb.  252;  Ex  parte  Wolf,  14  Neb.  24, 

14  N.  W.  660;  Wenham  y.  State,  65  Neb. 
394,  58  L.R.A.  825,  91  N.  W.  421;  Re  An- 
derson, 60  Neb.  686,  96  N.  W.  149,  5  Ann. 
Cas.  421;  Walker  y.  Jameson,  140  lod,  591, 
40L.R.A.(N.a) 


,  28  L.R.A.  679,  49  Am.  St  Rep.  222,  37  N. 
E.  402,  39  N.  E.  869 ;  State  v.  Drayton,  82 
Neb.  254,  23  L.RJ^.(N.S.)  1287,  130  Am. 
St  Rep.  671,  117  N.  W.  768. 

Messrs.  Clinton  Brome  and  W.  O.  Lam- 
bert also  for  appellant 

Messrs.  Henry  C.  Mnrphy,  S.  L.  Win- 
ters, and  R.  £.  McNally  for  appellee. 

Rose,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  application  for  a  writ  of  man- 
damus commanding  defendant,  as  building 
inspector  of  Omaha,  to  issue  to  relator  a 
permit  to  construct  a  brick  kiln  on  a  tract 
of  land  owned  by  him  in  that  city.  Defend- 
ant had  refused  to  issue  the  permit  because 
he  could  not  do  so  without  violating  an 
ordinance  declaring:  '^t  shall  be  unlaw- 
ful for  any  person,  persons,  firm,  or  cor- 
poration to  erect  or  construct  within  tlie 
city  of  Omaha  any  kiln  or  oven  to  be  used 
in  the  manufacture  of  brick."  The  trial 
court  held  in  harmony  with  the  views  of  re- 
lator that  the  ordinance  was  arbitrary,  un- 
reasonable, and  void,  as  being  an  invasion 
of  personal  rights  and  of  private  property. 
The  writ  was  allowed,  and  defendant  has 
appealed. 

To  establish  the  invalidity  of  the  ordi- 
nance, relator  adduced  proof  tending  to 
show:  He  is  the  owner  of  61  acres  of  land 
situated  in  the  outskirts  of  Omaha,  in  the 
immediate  neighborhood  of  a  dairy  and  a 
pasture,  remote  from  the  densely  populated 
portions  of  the  eity.  He  planned  to  con- 
struct and  operate  on  the  premises  described 
a  modem  kiln,  different  from  that  for- 
merly used  in  the  manufacture  of  brick. 
According  to  his  summary  of  the  proofs  re- 
lating to  the  new  method,  the  brick  kiln 
"is  no  wise  harmful  to  health  or  vegetation, 
produces  little  or  no  smoke,  no  deleterious 
gases,  no  obnoxious  odors,  and  is  not  a  ren- 
dezvous for  vagrants  and  tramps."  It  is 
argued  by  relator  that  the  contemplated  en- 
terprise at  the  place  described  would  not  be 
a  nuisance  per  se,  and  that  the  city  had  no 
authority  to  interdict  it  as  such.  Had  the 
city  power  to  pass  and  enforce  the  ordi- 
nance? 

By  charter  the  state  legislature  dele- 
gated power  to  the  city  of  Omaha  in  the 
following  terms:  "To  make  and  enforce 
all  police  regulations  for  the  good  govern- 
ment, general  welfare,  health,  safety,  and 
security  of  the  city  and  the  citizens  there- 
of," and  "to  prescribe  fire  limits  and  regu- 
late the  erection  of  all  buildings  and  other 
structures  within  the  corporate  limits,"  and 
"to  define,  regulate,  suppress,  and  prevent 
nuisances.*'  Comp.  Stat  1911,  chap.  12a, 
§  144,  subds.  25,  32,  and  §  52.  Under  the 
authority  thus  conferred,  the  city  council. 
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in  passing  the  ordinance,  obviously  intend- 
ed to  exercise  the  police  power  of  the  city, 
and  the  courts  should  not  interfere  with  its 
enforcement  unless  its  unreasonableness,  or 
the  want  of  a  necessity  for  such  a  measure, 
IB  shown  by  satisfactory  evidence.  Peterson 
T.  State,  79  Neb.  132,  14  L.RJk.(N.S.)  292, 
126  Am.  St.  Rep.  651,  112  N.  W.  306. 

It  will  be  presumed  that  the  city  council 
in  passing  the  ordinance  acted  with  full 
knowledge  of  the  conditions  relating  to  the 
subject  of  brick  kilns  located  within  the 
city  limits.  The  reasons  of  public  policy 
which  prompted  the  city  lawmakers  to  pass 
the  ordinance  may  not  appear  on  the  face 
of  the  legislation,  or  in  relator's  petition, 
or  in  the  evidence  adduced  at  the  trial  of 
this  case.  Gardiner  v.  Omaha,  85  Neb.  681, 
124  N,  W.  105.  The  inquiry,  therefore,  is 
not  necessarily  limited  to  the  city's  author- 
ity to  prevent  or  abate  nuisances,  but  ex- 
tends to  every  phase  of  police  power  dele- 
gated in  any  form  to  the  municipality. 

In  State  v.  Drayton,  82  Neb.  264,  23 
L.R.A.(N.S.)  1287,  130  Am.  St.  Rep.  671, 
117  N.  W.  768,  a  well-established  doctrine 
was  announced  in  this  form:  ''Within  con- 
stitutional limits,  the  legislature  is  the  sole 
judge  as  to  what  laws  should  be  enacted 
for  the  protection  and  welfare  of  the  people, 
and  as  to  when  and  how  the  police  power  of 
the  state  is  to  be  exercised." 

Relator's  land  in  Omaha  is  held  sub- 
ject to  proper  rules  regulating  the  common 
good  and  the  general  welfare  of  the  people 
of  that  city.  Wenham  v.  State,  65  Neb. 
894,  68  L.R.A.  825,  91  N.  W.  421. 

In  testing  police  regulations  like  the 
ordinance  assailed,  the  court  should  inquire 
''whether  they  have  some  relation  to  the 
public  health  or  public  welfare,  and  wheth- 
er such  is,  in  fact,  the  end  sought  to  be  at- 
tained.'* Smiley  t.  MacDonald,  42  Neb.  5, 
27  L.RJk.  640,  47  Am.  St.  Rep.  684,  60  N. 
W.  355;  Re  Anderson,  69  Neb.  686,  96  N. 
W.  149,  6  Ann.  Cas.  421;  Union  P.  R.  Co. 
▼.  State,  88  Neb.  247,  129  N.  W.  290.  Ac- 
cording to  the  principles  of  law  to  which 
reference  has  been  made,  relator  was  not 
entitled  to  a  writ  commanding  defendant  to 
issue  a  building  permit  in  violation  of  the 
ordinance,  unless  the  proofs  clearly  answer 
those  inquiries  in  the  negative,  and  show 
that  the  enactment  was  an  unreasonable 
and  arbitrary  invasion  of  individual  rights 
under  the  guise  of  police  regulation.  Wen- 
ham  T.  State,  65  Neb.  394,  58  L.R.A.  825, 
91  N.  W.  421 ;  Union  P.  R.  Co.  v.  State,  88 
Neb.  247,  129  N.  W.  290. 

Relator  has  not  yet  constructed  his  kiln, 
and  the  testimony  adduced  to  show  that  it 
would  not  become  a  nuisance  is  based  large- 
ly on  observations  of  existing  kilns  operated 
according  to  the  modern  method  described 
40  L.R.A.(N.S.) 


in  his  plans  and  evidence.  According  to  the 
proofs,  the  volume  and  character  of  the 
smoke  will  be  less  objectionable  under  the 
new  process,  but  the  stack  will  emit  smoke 
of  a  light  color  continually.  The  fair  in- 
ference from  all  the  evidence  is  that  black 
smoke  in  great  volume  will  escape  at  inter- 
vals under  ordinary  management  of  the 
plant.  It  is  undisputed  that  clay  excavated 
on  the  premises,  and  coal,  ashes,  and  brick 
in  vast  quantities,  will  be  handled  there. 
Teams  and  men  will  be  required  for  that 
purpose.  The  fact  that  the  wind  in  this 
climate  will  carry  dust  and  soot  long  dis- 
tances at  times  cannot  be  disproved.  On 
one  side  of  the  kiln  site  an  addition  to  the 
city  is  rapidly  being  occupied  by  valuable 
residences,  and  there  is  no  factory  in  the 
immediate  neighborhood.  The  proofs  show 
that  there  are  thirteen  houses  within  two 
blocks  of  relator's  land,  and  a  witness  for 
defendant  testified  that  within  five  blocks 
there  were  twenty  or  twenty-five  families. 
Smoke  alone  may  amount  to  a  nuisance, 
where  it  materially  interferes  with  the  com- 
fort of  human  existence  in  the  house  and 
grounds  of  the  owner,  though  they  are  lo- 
cated near  the  edge  of  a  city  no  great  dis- 
tance from  smoke-producing  factories. 
Crump  V.  Lambert,  L.  R.  3  Eq.  409,  1 5 
Week.  Rep.  417.  An  ordinance  "prohibiting 
the  emission  of  dense  smoke  within  the  cor- 
porate limits  of  the  city"  has  been  held 
valid  as  a  proper  exercise  of  police  power. 
St.  Paul  y.  Haughbro,  93  Minn.  59,  66 
L.R.A.  441,  106  Am.  St.  Rep.  427,  100  N. 
W.  470,  2  Ann.  Cas.  680;  Buffalo  v.  George 
P.  Ray  Mfg.  Co.  (Sup.)  124  N.  Y.  Supp. 
913;  Rochester  v.  Macauley-Fien  Mill.  Co. 
199  N.  Y.  207,  32  L.R.A.(N.S.)  554,  92  N. 
E.  641. 

While  a  city  having  authority  "to  define, 
regulate,  suppress,  and  prevent  nuisances" 
cannot  arbitrarily  use  it  to  prohibit  harm- 
less and  inoffensive  private  enterprises,  the 
acts  of  the  city  council  in  exercising  such 
police  power  may  be  held  conclusive,  if  the 
subject  of  municipal  legislation  might  or 
might  not  be  a  nuisance,  depending  upon 
conditions  and  circumstances.  Harmison  v. 
Lewistown,  153  111.  313,  46  Am.  St.  Rep. 
893,  38  N.  E.  628;  North  Chicago  City  R. 
Co.  v.  Lake  View,  105  111.  207,  44  Am.  Rep. 
788;  Bowers  v.  Indianapolis,  169  Ind.  lO.'t, 
81  N.  E.  1097,  13  Ann.  Cas.  1198;  Buffalo 
V.  George  P.  Ray  Mfg.  Co.  (Sup.)  124  X. 
Y.  Supp.  913;  Powell  v.  Brookfield  Pressed 
Brick  Tile  Mfg.  Co.  104  Mo.  App.  713,  78 
S.  W.  646;  Kansas  City  v.  McAleer,  31  Mo. 
App.  433;  Lawton  v.  Steele,  119  N.  Y.  226, 
7  L.R.A.  134,  16  Am.  St.  Rep.  813,  23  N.  E. 
878.  Brick  kilns  are  frequently  condemned 
as  nuisances,  and  are  proper  subjects  of 
police  regulation.    State  ex  rel.  Horskottle 


1012. 


STATE  EX  BEL.  KRITTENBRINK  v.  WITHNELL. 


001 


V.  Board  of  Healthy  16  Mo.  App.  8;  Kirsch- 
graber  v.  Lloyd,  69  Mo.  App.  69;  Harley  v, 
Merrill  Brick  Co.  83  lawa,  73,  48  N.  W. 
1000.  If  a  brick  kiln  is  in  fact  a  nuisance, 
modem  methods  of  construction  and  care- 
ful operation  are  immaterial.  Powell  v. 
Brookfield  Pressed  Brick  &  Tile  Mfg.  Co. 
104  Mo.  App.  713,  78  S.  W.  646. 

In  the  present  case,  it  seems  to  be  con- 
ceded that  a  brick  kiln  is  an  inviting  place 
for  tramps  in  cold  weather.  While  relator 
expressed  the  conviction  that  he  could  keep 
them  away,  there  is  nothing  to  indicate  they 
would  not  be  turned  loose  on  the  residents 
of  the  neighborhood  in  the  outskirts  of  the 
city,  where  police  protection  may  be  inade- 
quate. Near  valuable  residences  relator  in- 
tends to  build  a  smokestack  130  feet  high, 
and  to  remove  clay  to  a  depth  not  disclosed 
by  his  plans  or  evidence.  The  value  of 
residence  property  in  the  neighborhood 
might  be  damaged  by  relator's  enterprise. 
These  were  proper  matters  for  the  considera- 
tion of  the  city  lawmakers.  When  the  en- 
tire record  is  considered,  the  evidence  does 
not  justify  a  finding  that  the  ordinance 
in  question  has  no  relation  to  the  public 
health,  safety,  or  welfare,  or  that  it  is  not 
a  bona  fide  exercise  of  police  power,  or  that 
it  amounts  to  an  unconstitutional  inva- 
sion of  relator's  individual  rights,  or  that 
it  is  arbitrary  and  unreasonable.  In  this 
view  of  the  law  and  the  facts,  he  has  not 
made  a  case  entitling  him  to  the  writ.  The 
judgment  of  the  District  Court  is  therefore 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

Petition  for  rehearing  denied. 


okijAHOma  supreme  court. 

(Division  No.  1.) 

APACHE  STATE  BANK,  Plff.  in  Err., 

V. 

FLORENCE    DANIELS,    Admrx.,    etc.,    of 
James  Daniels,  Deceased. 

(—  Okla.  — ,  121  Pac  237.) 

Appeal  —  from  county  conrt. 

1.  Under  the  provisions  of  §  16,  art.  7, 
and  §  2  of  the  schedule  of  the  Constitu- 

Headnotes  by  Amss,  C 


tion,  an  appeal  lies  to  the  district  court 
from  the  county  court,  in  probate  matters, 
in  those  cases  in  which  an  appeal  was  al- 
lowed by  the  statutes  of  Oklahoma  terri- 
tory. Wilson's  Statutes,  §  1703;  Snyder's 
Statutes,  §  5451. 

Jury  —  In  equity  case  —  extent  of  sub- 
mission —  reversal. 

2.  In  an  equity  proceeding,  the  trial  judge 
may,  in  his  discretion,  impanel  a  jury  and 
submit  to  it  distinct  questions  of  fact  for 
its  advice;  but  he  should  not  in  such  cases 
submit  the  case  to  a  jury  for  a  general  ver- 
dict for  the  plaintiff  or  the  defendant. 
Such  a  submission  is  erroneous;  but  a  case 
should  not  be  reversed  for  such  an  error, 
where  it  affirmatively  appears  that,  not- 
withstanding the  verdict  of  the  jury,  the 
trial  judge  reviewed  the  evidence  and 
reached  the  same  conclusion  as  the  jury. 

Gift  — >  causa  mortis  — >  delivery  —  suffi- 
ciency. 

3.  James  Daniels,  on  his  deathbed,  said 
to  his  wife:  "Florence,  I  give  you  all  of 
my  bank  stock,  and  all  of  my  property  and 
my  diamonds.  Take  my  key  to  our  box 
and  keep  it,  and  allow  no  one  to  have  it." 
The  bank  stock  was  in  a  small  tin  box  in  a 
vault  in  an  adjoining  room,  to  which  both 
the  deceased  and  his  wife  had  access.  There 
were  two  keys  to  this  tin  box,  one  of  which 
was  usually  carried  by  the  deceased  and  one 
key  by  his  wife.  At  the  time  these  words 
were  spoken,  the  wife  had  both  keys  on  her 
belt,  and  transferred  his  key  from  his  key 
ring  to  hers.  Nothing  else  was  done  prior 
to  his  death. 

Held,  that  this  was  not  a  sufficient  deliv- 
ery to  constitute  a  valid  donatio  caiua 
nuortia, 

(December  12,  1011.) 

ERROR  to  the  District  Court  for  Rogers 
County  to  review  a  judgment  in  de- 
fendant's favor  in  a  proceeding  to  require 
her  to  inventory  certain  bank  stock  as  the 
property  of  the  estate  of  James  Daniels, 
deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  H.  Burford  and  Frank  B. 
Burford  for  plaintiff  in  error. 

Messrs.  Davenport  &  Hall,  Ziegler  A 
Dana,  and  Charles  Bucher  for  defendant 
in  error. 

Ames,  C,  filed  the  folfowing  opinion: 
The   plaintiff  instituted  this  proceeding 
by   filing   in   the   county   court   of   Rogers 


Ifote,  —  Transfer  of  Tcey  to  receptacle  as 
delivery  of  posaeesion  euetaining  gift 
of  oonteniB* 

For  the  general  subject  of  sufficiency  of 
constructive  ddivery  to  sustain  gift  causa 
mortis,  see  the  note  to  Page  v.  Lewis,  18 
L.R.A.   170. 

For  cases  on  the  necessity  of  actual  de- 
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livery  of  certificates  to  complete  gift  of 
shares  of  stock,  see  the  note  to  Dewey  v. 
Bamhouse,  29  L.R.A.(N.S.)   166. 

It  will  be  seen  that  in  Apaohb  State 
Bank  v.  Daniels,  it  was  held  that  a  direc- 
tion to  a  person  who  already  had  both  k^ys 
of  a  small  box,  to  take  ''my"  key  and  keep 
it,  with  words  of 'gift  as  to  stock  in  the 
box,  which  was  in  an  adjoining  room,  was 
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county  an  application  to  require  the  de- 
fendant, who  was  administratrix  of  the  es- 
tate of  James  Daniels,  deceased,  to  inven- 
tory 168  shares  of  the  capital  stock  of  the 
Farmers  k  Merchants'  Bank  of  Catoosa. 
The  application  alleged  that  this  bank 
stock  had  formerly  belonged  to  one  James 
Daniels,  deceased;  that  upon  his  death 
James  Daniels  left  two  heirs  at  law,  one 
being  his  widow,  Florence  Daniels,  the  de- 
fendant, who  was  also  the  administratrix 
of  the  estate,  and  the  other  his  father, 
S.  H.  Daniels;  that  the  plaintiff  had  re- 
covered judgment  against  S.  H.  Daniels  for 
$1,300;  that  it  had  thereafter  brought  an 
action  in  the  district  court  of  Rogers 
county  against  8.  H.  Daniels  and  Florence 
Daniels,  as  the  heirs  of  the  deceased*  for 


the  purpose  of  subjecting  the  intereat  of 
S.  H.  Daniels  in  said  stock  to  the  paymant 
of  said  judgment;  that  in  said  cause  a  re- 
ceiver had  been  appointed,  who  was  then 
in  possession  of  the  stock;  that  the  plain- 
tiff was  entitled  to  have  the  distributive 
share  of  S.  H.  Daniels  applied  to  the  pay- 
ment of  its  judgment;  and  that  the  defend- 
ant was  claiming  the  said  stoek  as  her 
individual  property  and  refusing  to  inven- 
tory it.  The  defendant  moved  to  quash  the 
citation,  and  the  motion  was  ovemiled. 
She  then  replied,  admitting  that  she  held 
the  stock,  but  claiming  it  as  her  individual 
property,  and  denying  that  she  was  re- 
quired to  inventory  it  as  property  of  the 
estate.  The  issue  raised  by  these  pleadings 
was  tried  in  the  county  court,  and  an  order 


not  a  good  delivery  to  sustain  a  gift  causa 
mortis. 

The  court  follows  the  doctrine  of  Hatch 
T.  Atkinson,  66  Me.  324,  96  Am.  Dec.  464, 
where  it  was  held  that  a  transfer  of  the 
key  of  a  trunl^  present  and  capable  of 
manual  delivery,  is  no  delivery  of  the 
trunk. 

In  Knight  v.  Tripp,  121  Cal.  674,  64  Pac. 
267,  it  was  held  that  a  constructive  deliv- 
ery which  would  satisfy  the  California  stat- 
ute of  gifts  was  limited  to  such  property 
as  was  not  capable  of  actual  transfer  or 
immediate  delivery,  and  "that  a  delivery  of 
the  key  to  a  receptacle  which  is  itself  pres- 
ent and  capable  of  delivery  will  not  of  it- 
self constitute  a  delivery  ol  the  contents  of 
the  receptacle." 

Similarly,  in  Dunn  t.  Houghton,  — -  N. 
J.  Eq.  — ,  61  Atl.  71,  it  was  held  that  "the 
delivery  of  a  key  with  intent  that  it  shall 
be  used  to  open  a  receptacle  in  a  distant 
room,  with  the  further  intent  that  one  of 
several  bank  books  therein  may  be  obtained 
therefrom,  and  with  the  further  intent  that 
such  bank  book  may  be  used  by  the  party 
to  whom  the  key  has  been  delivered  to  draw 
money  for  his  own  use,  is  not  sufficient  de- 
livery of  anything  to  sustain  a  gift  causa 
mortis  of  the  bank  account  represented  by 
the  book;"  the  court  considering  that  if  a 
gift  of  the  bank  book  had  been  intended,  the 
natural  way  under  the  circumstances  would 
have  been  for  the  decedent  to  send  for  the 
bank  book  and  deliver  it,  and  not  the  key. 

In  Newman  v.  Bost,  reviewed  in  Apache 
State  Bank  v.  Danieus,  the  court,  in  con- 
cluding its  opinion,  said:  'There  is  no  such 
thing  in  this  state  as  symbolical  delivery 
in  gifts  either  inter  vivos  or  causa  mortis. 
There  is  a  hint  in  that  direction  in  the 
case  of  Shirley  v.  Dew,  36  N.  C.  (1  Ired. 
£q.)  130,  and  this  is  now  overruled."  But 
in  that  case  it  was  considered  that  bulky 
articles  present  were  delivered  by  transfer 
of  the  key. 

In  Goulding  v.  Horbury,  86  Me.  227,  36 
Am.  St.  Rep.  367,  27  Atl.  127,  the  court, 
while  not  disapproving  Hatch  v.  Atkinson, 
declined  to  disturb  a  verdict  in  favor  of  the 
donee  of  the  contents  of  a  cupboard,  where 
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there  had  been  a  delivery  by  a  sick  man 
of  its  key,  and  approved  the  instruction 
of  the  court  below,  which  was  in  part  as 
follows:  "You  must  determine  precisely 
what  significance  shall  be  attached  to  that 
act  of  delivery  to  her  of  the  key,  with  the 
remarks  made  in  connection  with  it.  The 
mere  delivery  of  the  key  as  a  symbol  of 
the  property  would  not  be  a  sufficient  de- 
livery, but  only  as  a  means  of  transferring 
the  possession;  when  it  is  actually  uaed 
for  that  purpose,  and  the  possession  is  ac- 
tually transferred,  that  would  constitute 
a  valid  and  sufficient  delivery." 

Other  cases  hold  the  delivery  of  keys  to 
a  present  or  accessible  receptable  as  suffi- 
cient. 

Thus,  in  Debinson  t.  Emmons,  168  Mass. 
602,  33  N.  'E.  706,  it  was  held  that  there 
was  a  good  gift  eausa  mortis  of  a  trunk 
and  its  contents,  including  a  bank  book, 
where  the  donor  and  donee  were  joint  oc- 
cupants of  a  room,  and  the  donor,  almoet 
ffi  extremis,  handed  the  donee  the  keys  of 
two  trunks  at  the  foot  of  her  bed,  declar- 
ing to  the  donee  that  the  trunks  and  all 
in  them  were  hers. 

In  Cooper  v.  Burr, '  46  Barb.  9,  it  was 
held  that  there  was  a  good  gift  of  a  lar^ 
amount  of  money  and  other  property  m 
the  decedent's  house,  where  the  decedent, 
about  six  weeks  before  her  death,  handed 
her  keys  to  the  plaintiff  and  said:  "Here 
are  these  keys;  I  give  them  to  you;  all  I 
have  I  give  to  you;  they  are  the  keys  of  my 
trunks  and  bureaus;  take  them  and  keep 
them,  and  take  good  care  of  them;  all  mv 
property  and  everything  I  give  to  you." 
The  court  said:  "The  language  of  the  don- 
or, accompanied  by  a  delivery  of  the  keys 
to  the  trunks  and  bureaus  containing  the 
coin  and  other  property  evinced  the  in- 
tention of  the  donor,  and  placed  the  donee 
in  the  possession  of  the  means  of  assuming 
absolute  control  at  her  pleasure." 

Similar  gifts  by  sick  donors  have  been 
sustained  where  the  donor  had  made  de- 
livery of  the  key  of  the  receptacle  contain- 
ing the  property  which  was  in  the  room  or 
house,  in  Re  Mustapha,  8  Times  L.  R.  160 
(bonds),  and  in  Charleton  v.  Brooks,  6  Ont. 
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was  made,  directing  the  defendant,  as  ad- 
ministratrix, to  inventory  the  stock  as  the 
property  of  the  estate.  An  appeal  was 
taken  to  the  district  court,  which  the  plain- 
tiff moved  to  dismiss  because  the  court  was 
without  jurisdiction;  the  order  from  which 
the  appeal  was  taken  not  being  a  judgment 
from  the  rendition  of  which  an  appeal 
would  lie  from  the  county  court  to  the 
district  court.  This  motion  was  overruled, 
and  the  case  proceeded  to  trial,  resulting 
in  a  judgment  in  favor  of  the  defendant, 
and  the  case  is  here  on  the  plaintiff's  pe- 
tition in  error. 

The  defendant  claims  title  to  the  stock 
by  virtue  of  a  gift  from  her  husband  while 
he  was  on  his  deathbed,  and  it  appears 
from  the  evidence  that  the  stock  was  in  a 


tin  box  in  the  vault  of  the  Catoosa  bank; 
that  the  defendant  and  her  husband  lived 
in  a  room  adjoining  the  banking  room; 
that  the  deceased  died  on  Sunday  after- 
noon; that  the  defendant  knew  the  combi- 
nation and  was  accustomed  to  opening  the 
vault;  that  a  few  hours  prior  to  his  death 
the  deceased  said  to  his  wife  that  he  wished 
to  give  her  his  bank  stock  and  other  prop- 
erty in  the  box,  and  for  her  to  take  the 
key  and  not  let  anybody  have  it;  that  at 
the  time  there  were  two  keys  to  the  box, 
one  ordinarily  carried  by  the  deceased,  and 
the  other  by  the  defendant,  but  that  the 
defendant  had  both  keys  in  her  possession 
at  the  time  of  this  gift;  and  that  upon 
these  words  being  spoken  she  transferred 
the  key  of  the  deceased  from  his  key  ring 


li.  Rep.  87  (promissory  notes,  cash,  and 
the  like). 

In  Young  v.  Derenzy,  26  Grant,  Ch.  (U. 
G.)  509,  where  a  husband  who  was  sick 
handed  the  key  of  his  cash  box,  which  con- 
tained a  promissory  note,  to  his  wife,  the 
box  remaining  in  the  custody  of  the  hus- 
band as  before,  it  was  held  that  it  was  a 
good  gift  (but  whether  the  box  was  in  the 
room   or   house   is   not  stated). 

In  view  of  the  frequent  citation  of  the 
early  case  of  Jones  v.  Selby,  Prec.  in  Ch. 
300,  it  is  interesting  to  refer  to  the  facts 
of  that  case.  The  donor  having  a  hair 
trunk  wherein  were  several  things  of  value, 
three  years  before  his  death  sent  for  the 
donee,  and,  in  the  words  of  the  report, 
''calls  up  two  of  his  servants,  and,  in 
their  presence,  says  thus,  'I  give  to  my 
cousin,  Mrs.  Wetherley,  this  hair  trunk, 
and  all  that  is  contained  in  it,'  and  deliv- 
ers her  the  key  thereof,  and  bid  the  serv- 
ants take  notice,  and  remember  it,  if  they 
should  be  at  any  time  called  upon  for  that 
purpose;  and  several  times  after,  as  it  was 
proved  in  the  cause,  asked  them  if  thev 
remembered  the  hair  trunk,  and  once  took 
a  candle  and  shewed  it  them,  that  they 
might  remember  it.  .  .  .  After  his 
death,  upon  opening  of  the  trunk,  in  the 
presence  of  several  relations  and  others, 
there  was  found  in  it  several  rings,,  pieces 
of  gold,  and  among  other  things,  a  tally 
upon  the  government  for  £500."  Before 
the  gift,  he  had  made  a  will,  giving  the 
plaintiff  £500,  and  just  'before  his  death 
made  another  will,  giving  her  instead 
£1,000.  It  was  shown  that  the  trunk  was 
never  removed  from  the  place  where  it 
stood  at  first;  that  the  donor  gave  out 
the  order  from  time  to  time  for  renewing 
of  the  interest  upon  the  tally,  and  received 
it  himself.  It  was  held  that  the  onud  was 
upon  the  plaintiff  to  show  in  the  first  place 
that  the  order  on  the  government  was  in 
the  trunk  when  it  was  given,  and  second, 
that  the  increase  in  the  amount  of  her 
legacy  was  not  in  lieu  of  the  things  in 
the  trunk,  and  concluded  that  the  gift  had 
not  been  sufficiently  proven. 

In  Turner  v.  Brown,  6  Hun,  331,  where, 
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however,  there  was  no  question  as  to  the 
key,  the  court  said  in  argument:  "Cum- 
bersome property  will  be  well  delivered 
when  in  a  house  or  room,  by  the  delivery 
of  the  key,  with  intent  to  surrender  its 
possession  and  control;  so  of  property  in 
a  desk  or  trunk;  so,  too,  by  any  act 
amounting  to  a  surrender  to  another  of  its 
dominion  and  custody." 

But  in  New  York,  although  a  liberal 
doctrine  on  the  subject  prevails  it  seems 
there  should  be  some  reason  for  the  trans- 
fer of  a  key  rather  than  of  the  receptacle. 
Thus,  in  Tompkins  v.  Leary,  134  App.  Div. 
114,  118  N.  Y.  Supp.  810,  where  there  was 
evidence  that  the  decedent,  eighty-four 
years  old,  about  to  go  to  a  hospital  for 
an  operation,  handed  the  keys  of  nis  desk, 
containing  money  and  Becurities,  to  the 
claimant,  and  the  evidence  was  conflicting 
as  to  whether  the  key  was  delivered  as  to 
a  donee  or  a  caretaker,  it  was  held  that 
there  was  no  good  reason  why  the  securi- 
ties could  not  have  been  personally  deliv- 
ered, and  that  there  was  not  a  good  gift 
causa  moriia. 

Property    not    in    immediate    presence    or 

control. 

Here  the  cases  are  in  direct  conflict. 

In  Keepers  v.  Fidelity  Title  &  D.  Co. 
56  N.  J.  L.  302,  23  L.R.A.  184,  44  Am.  St. 
Rep.  307,  28  Atl.  685,  where  the  box  was 
not  within  the  immediate  control  or  pres- 
ence of  the  donor,  and  did  not  pass  to  the 
control  of  the  donee  during  the  life  of  the 
donor,  it  was  held  that  the  delivery  of  the 
key  was  not  sufficient  to  sustain  a  gift 
causa  mortis. 

So,  in  Hall  v.  Hall,  20  Ont  Rep.  684, 
a  donor  who  was  ill  gave  the  donee  his 
pocketbook  containing  notes  and  money,  and 
also  gave  her  the  keys  of  his  cash  box 
and  of  two  rooms  containing  securities, 
with  words  of  gift  of  their  contents.  The 
cash  box  was  in  the  custody  of  his  solicitor 
and  the  two  rooms  were  in  another  house, 
and  it  was  held  that  this  was  a  good  gift 
of  the  contents  of  the  pocketbook,  but  not 
of  the  cash  box  or  of  the  rooms. 

On  the  other  hand,  in  Marsh  v.  Fuller, 
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to   her   key   ring,   but  did   not   enter   the 
vault  or  take  poesession  of  the  box. 

The  questions  which  are  raised  by  the 
record  are  as  follows:  (1)  Did  the  district 
court  have  jurisdiction  of  this  appeal?  (2) 
Was  it  reversible  error  for  the  district 
court  to  impanel  a  jury  and  submit  the 
issues  for  a  general  verdict?  (3)  Was  the 
delivery  sufficient  to  constitute  this  a  valid 
donatio  cauaa  mortis f  (4)  If  so,  does  the 
statute  providing  that  the  capital  stock 
of  a  corporation  is  personal  property,  and 
can  only  be  transferred  by  delivery  and 
indorsement,  defeat  the  gift?  (6)  Was  the 
defendant,  under  the  circumstances  of  this 
case  a  competent  witness  for  herself? 

1.  We  think  the  district  court  had  juris- 
diction.    It   is   admitted   that,   under    the 


statutes  in  force  in  the  territory  of  Okla- 
homa, an  appeal  in  this  case  would  lie  from 
the  probate  to  the  district  court,  under 
§  1793  of  Wilson's  Statutes  (Snyder's  Stat- 
utes, §  5451),  which  is  as  follows:  "An 
appeal  may  be  taken  to  the  district  court 
from  a  judgment,  decree,  or  order  of  the 
probate  court:  First.  Granting,  or  refus- 
ing, or  revoking  letters  testamentary  or  of 
administration,  or  of  guardianship.  Sec- 
ond. Admitting,  or  refusing  to  admit,  a 
will  to  probate.  Third.  Against  or  in  favor 
of  the  validity  of  a  will,  or  revoking  the 
probate  thereof.  Fourth.  Against  or  in 
favor  of  setting  apart  property,  or  making 
an  allowance  for  a  widow  or  child.  Fifth. 
Against  or  in  favor  of  directing  the  par- 
tition, sale,  or  conveyance  of  real  property. 


18  N.  H.  360,  where  a  sick  person  deliv- 
ered to  a  woman  certain  keys,  and  at  the 
time  of  the  delivery  said,  ''I  give  you  the 
chest  that  is  over  at  Sergeant  Howe's,  and 
all  that  is  in  it,"  with  other  words  of  the 
same  import,  it  was  held  that  the  delivery 
of  the  key  of  the  chest,  with  words  of  gift 
of  the  chest  and  contents,  was  a  sufficient 
delivery. 

So,  in  People  v.  Benson,  99  111.  App. 
326,  where  a  husband  gave  his  wife  the  key 
of  a  safe  in  his  shop  in  which  there  were 
promissory  notes,  and  stated  that  he  gave 
her  the  contents  of  the  safe,  it  was  held 
that  there  was  a  sufficient  delivery.  The 
report  is  obscure,  but  the  act  was  prob- 
ably done  in  illness. 

Perhaps  the  most  extreme  ease  on  this 
side  of  the  subject  is  Stephenson  v.  King, 
81  Ky.  426,  60  Am.  Rep.  172,  where  the 
donor,  about  a  week  before  she  died,  took 
from  her  writing  desk  a  letter  from  her 
attornev,  stating  that  he  had  in  his  safe 
a  promissory  note  belonging  to  her  and  also 
certain  bonds,  and  gave  it  to  her  mother, 
with  the  key  of  the  writing  desk,  and  said 
she  wished  her  to  have  this,  and  the  money 
represented  by  the  property  her  attorney 
had.  The  court  said  and  held:  "The  de- 
livery of  the  key  of  the  desk,  and  the  ac- 
tual delivery  of  the  letter  from  King,  con- 
taining a  full  description  of  the  note  and 
bonds  held  by  the  agent,  the  only  evidence 
the  intestate  had  of  his  possession  for  her 
use,  is  a  sufficient  delivery  to  make  the 
gift  complete." 

In  Thomas  v.  Lewis  (Page  v.  Lewis),  89 
Va.  1,  18  L.R.A.  170,  37  Am.  St.  Rep.  848, 
16  S.  E.  389,  it  was  held  that  the  contents 
of  a  safe-deposit  box  were  sufficiently  deliv- 
ered by  delivery  of  its  key,  with  words  of 
gift,  on  the  day  of  the  donor's  death. 

So,  in  Foley  v.  Harrison,  233  Mo.  460, 
136  S.  W.  354,  the  court,  while  holding 
that  the  evidence  was  not  sufficient  to  show 
that  there  had  been  a  gift  of  the  contents 
of  a  safe-deposit  box  causa  mortis t  said 
that  the  delivery  of  keys  to  snch  a  box  was 
a  sufficient  delivery  of  its  contents  to  com- 
plete a  valid  gift  causa  mortis. 

In  Herrick  v.  Dennett,  203  Mass.  17,  89 
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N.  £.  141,  where  a  man,  having  made  a 
bill  of  sale  to  a  woman  of  certain  securi- 
ties, some  time  later,  while  he  was  ill,  told 
her  to  take  from  his  keys  the  key  to  a 
safe-deposit  box  containing  the  securities, 
he  having  theretofore  given  her  authority 
to  go  to  that  vault,  it  was  held  that  this 
was  a  completed  gift  of  the  securities. 

Transfer  of  keys  to  third  parties. 

Some  of  the  cases  relate  to  the  transfer 
of  keys  to  an  intermediary. 

Where  there  was  a  delivery  of  a  box  of 
securities  and  its  key,  with  a  memorandum 
of  what  was  to  be  done  with  them,  and  the 
box  passed  back  and  forth  between  the  par- 
ties a  number  of  times,  and  finally,  a  few 
weeks  before  the  donor's  death,  was  de- 
livered into  the  donee's  hands  again,  it 
was  held  that  there  was  no  delivery  inter 
vivos  or  causa  mortis.  Farquarson  v.  Cave, 
10  Jur.  63,  2  Colly,  Ch.  Cas.  356,  15  L. 
J.  Ch.  N.  S.  137. 

In  Powell  V.  Hellicar,  26  Beav.  261,  28 
L.  J.  Ch.  N.  S.  356,  5  Jur.  N.  S.  232,  7 
Week.  Rep.  171,  it  was  held  that  a  delivery 
of  the  keys  of  two  receptacles,  one  in  the 
room  and  the  other  in  another  house,  with 
instructions  to  make  certain  delivery  of 
the  contents  of  the  receptacles,  was  not 
such  a  delivery  as  would  constitute  a  gift 
causa  mortis. 

Where  there  was  evidence  that  a  sick 
man  told  B  to  take  a  certain  trunk,  saying 
"This  is  for  C;  take  care  of  it  for  her," 
and  B  took  the  trunk  and  put  it  in  the 
decedent's  closet,  it  was  held  that  there  was 
no  delivery.  There  being  other  evidence 
that  the  decedent  locked  the  trunk  and 
gave  B  the  key,  saying,  "I  want  you  to 
keep  it  for  C,"  the  court  held  that  in  that 
case  there  was  no  delivery  at  all,  even  for 
a  moment;  for,  as  the  trunk  was  capable 
of  manual  delivery,  it  could  not  be  deliv- 
ered by  the  key.  Hatch  v.  Atkinson,  56 
Me.  324,  96  Am.  Dec.  464. 

So,  when  the  key  was  restored  to  its 
usual  keeping  place  after  the  instructions 
as  to  delivery  of  the  gift.  Coleman  v. 
Parker,  114  Mass.  30. 
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Sixth.  Settling  an  account  of  an  executor 
or  administrator  or  guardian.  Seventh. 
Refusing,  allowing,  or  directing  the  distri- 
bution or  partition  of  an  estate,  or  any 
part  thereof,  or  the  payment  of  a  debt, 
claim,  legacy,  or  distributive  share;  or, 
eighth.  From  any  other  judgment,  decree, 
or  order  of  the  probate  court,  or  of  the 
judge  thereof  affecting  a  substantial  right." 
It  is  urged  that  §  16  of  article  7  of  the 
Constitution  limits  such  appeals  to  judg- 
ments only,  and  therefore,  in  substance,  de- 
nies the  right  of  appeal  from  all  orders 
which  may  not  be  Ideated  as  judgments. 
That  section  is  as  follows:  "Until  other- 
wise provided  by  law,  in  all  cases  arising 
under  the  probate  jurisdiction  of  the  coun- 
ty court,  appeals  may  be  taken  from  the 


judgments  of  the  county  court  to  the  dis- 
trict court  of  the  county  in  the  same  man- 
ner as  i^  now  provided  by  the  laws  of  the 
territory  of  Oklahoma  for  appeals  from 
probate  court  to  the  district  court;  and  in 
all  cases  appealed  from  the  county  court  to 
the  district  court,  the  cause  shall  be  tried 
de  novo  in  the  district  court  upon  ques- 
tions of  both  law  and  fact." 

Section  2  of  the  schedule  provides:  "All 
laws  in  force  in  the  territory  of  Oklahoma 
at  the  time  of  the  admission  of  the  state  in- 
to the  Union,  which  are  not  repugnant  to 
this  Constitution,  and  which  are  not  locally 
inapplicable,  shall  be  extended  to  and  re- 
main in  force  in  the  state  of  Oklahoma 
until  they  expire  by  their  own  limitation, 
or  are  altered  or  repealed  by  law.' 


In  Gano  v.  Fisk,  43  Ohio  St.  462,  54 
Am.  Rep.  819,  3  N.  E.  532,  on  the  morning 
of  his  death  the  decedent  called  one  of  his 
three  children  by  his  first  wife,  and  said 
to  her,  "My  notes'  are  in  a  little  box  on 
the  bureau  there;  I  want  you  to  take  them 
and  divide  them  equally  among  you  child- 
ren," telling  her  to  go  and  get  the  key  to 
the  box,  which  was  in  a  little  drawer.  The 
daughter  got  the  key,  tried  it  in  the  box, 
and  gave  the  key  to  her  husband,  for  fear 
she  miffht  lose  it;  and  after  her  father's 
death  she  took  the  box  home  with  her;  the 
box  contained  thirty-eight  promissory  notes, 
and  they  were  not  capable  of  equal  divi- 
sion among  the  children.  It  was  neld  that 
there  was  no  completed  gift  before  the 
death  of  the  testator. 

On  the  other  hand,  where  the  donor  gave 
instructions  to  an  agent  who  held  the  key 
of  a  box  at  the  bank,  as  to  the  delivery 
of  certain  labeled  packages  therein  after 
his  death,  and  to  make  up  and  label  other 
packages  therein  for  similar  delivery  as 
labeled,  which  the  agent  attended  to  at 
once,  marking  the  packages,  but  retaining 
the  key,  it  was  held  that  the  agent  was  the 
trustee  for  the  donees.  Devol  v.  Dye,  123 
Ind.  321,  7  L.R.A.  439,  24  N.  E.  246. 

In  Walker  v.  Foster,  30  Can.  S.  C.  299,  a 
father  placed  certain  promissory  notes  in 
envelops  addressed  to  each  of  his  five  chil- 
dren, kept  them  in  a  desk  for  some  years, 
locked  up  and  under  his  control,  and  short- 
ly before  his  death,  when  he  believed  he 
was  dying,  had  the  envelops  taken  from  the 
desk  and  handed  to  B,  who  was  directed 
by  him  to  seal  them  up  and  place  them  in 
the  desk  and  lock  it;  he  then  delivered  the 
key  to  B,  to  retain  until  after  his  death, 
and  requested  him  to  deliver  to  each  of 
his  children  one  of  the  envelops  so  ad- 
dressed; and  they  were  later  so  delivered 
to  each  of  the  children  after  the  death  of 
the  donor.  The  court,  in  holding  that  this 
was  a  good  delivery  and  a  good  gift  oauaa 
mortU,  said:  "The  delivery  of  possession 
does  not  depend  on  the  handing  over  of 
the  keys  of  the  bureau  or  desk  alone,  for 
the  notes  were  previously  taken  out  of  the 
box  and  replaced  there  by  Dodge  himself 
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after  the  sealing  of  the  envelops.  How- 
ever, had  there  been  no  delivery  except 
that  of  the  keys,  that  would  by  itself  have 
constituted  an  actual,  and  not  a  mere  sym- 
bolical, delivery,  and  the  possession  and 
dominion  over  the  securities  contained  in 
the  desk  would  have  been  thus  acquired 
by  Dodge." 

In  Jones  v.  Brown,  34  N.  H.  439,  where 
the  matter  was  decided  on  another  ground, 
the  court,  referring  to  a  direction  to  a 
third  party  by  a  sick  person  to  take  the 
key  of  a  chest  in  the  house  and  carry  it 
away  from  the  house  to  the  home  of  the 
person  addressed,  with  directions  to  deliv- 
er it  to  the  donor's  nieces  after  her  death, 
said:  "It  would  seem  that  a  gift  of  the 
key  of  the  chest,  accompanied  by  a  direc- 
tion that  her  things  should  be  equally  di- 
vided among  her  nieces,  would  be  a  valid 
donatio  cau^a  mortU  of  notes  contained 
in  the  chest,  because  it  is  conceded  that 
there  was  nothing  else  in  it  of  any  value." 

Miscellaneous. 

In  some  of  the  cases  the  transfer  of  the 
key  has  been  followed  by  the  donee  gain- 
ing actual  possession  of  the  gift  in  the 
lifetime  of  the  donor.  Reynolds  v.  Rey- 
nolds, 20  Misc.  254,  45  N.  Y.  Supp.  338; 
Hagemann  v.  Hagemann,  204  111.  378,  68 
N.  E.  381. 

The  delivery  has  been  held  sufficient: 

— where  the  article  was  returned  by 
the  donee  to  a  common  depository,  of 
which  she  retained  the  key.  Re  Swade,  65 
App.  Div.  692,  72  N.  Y.  Supp.  1030, 

— ^where  the  article,  by  the  donor's  di- 
rection, was  returned  to  its  former  place 
in  a  closet,  as  the  safest  place,  with  a 
further  direction  to  lock  the  closet  door. 
Weeterlo  v.  DeWitt,  36  N.  Y.  340,  93 
Am.  Dec.  517. 

— where  the  donee  was  given  a  deposit 
note,  and  told  to  keep  it  with  the  otXw.v 
valuables  which  she  kept  in  a  cash  box, 
of  which  she  retained  the  key,  the  donor 
occasionally  sending  for  the  cash  box.  Re 
Tavlor,  56  L.  J.  Ch.  N.  8.  597. 

1*116  taking  of  a  safe-deposit  box  by  a 
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The  question  here  raised  is  settled  by  the 
case  of  Bowman  v.  Bilby,  24  Okla.  735,  104 
Pac.    1078,    where    the    question  .involved 
was  whether  or  not  justices  of  the  peace, 
after  statehood,  had  jurisdiction  in  forcible 
entry  and  detainer  cases.    The  Constitution 
prescribed  the  jurisdiction  of  justices  of  the 
peace  "until  otherwise  provided  by  law," 
and  did  not  confer  upon  them  jurisdiction 
in  such  cases.     The  laws   in  force  in  the 
territory    of    Oklahoma    did.      Section    2 
of  the  schedule  extended  these  laws  where 
not  repugnant  to  the  Constitution,  or  local- 
ly inapplicable,  and  the  question  involved 
was  whether  or  not  that  jurisdiction  con- 
ferred by  the  territorial  statute  remained 
in  addition  to  that  jurisdiction  which  was 
conferred    by    the    constitution.      That    is 
much  the  same  question  which  is  here  pre- 
sented.   In  the  opinion  it  is  said  (24  Okla. 
738) :  •  "It  was  evidently  the  intention  of 
the  framers   of  the  Constitution   to   leave 
the  question  of  the  jurisdiction  of  justices 
of  the  peace  open  to  be  fixed  by  the  proper 
legislative  authority,  and  in  the  meantime, 
to   avoid    inconvenience,    to   adopt  by   the 
schedule  the  old  Oklahoma  territory  stat- 
utes on  the  subject.    The  enactment  of  §  2 
of    the    schedule    had    precisely    the    same 
effect   as   if   the   legislative   assembly    had 
convened  inmiediately  after  statehood  and 


passed  a  statute  on  the  subject  of  forcible 
entry   and  detainer,   the  same  in   purport 
as    that   in    force    in    Oklahoma   territory 
when  statehood  became  a  fact.    If  the  legis- 
lature could  pass  such  a  law, — and  there 
seems  to  be  no  room  for  doubt  upon  this 
proposition, — ^the   constitutional   convention 
could  also  do  so  by  adopting  the  law  upon 
the  subject  from  the  territory  of  Oklahoma 
in  conformity  with  the  enabling  act.    This, 
to  our  mind,   is  what  it  did;   and  it  was 
done  in  order  that  no  inconvenience  may 
arise   by   reason   of  the   change   from  the 
territorial  form  of  government."     Burdett 
V.  Burdett,  26  Okla.  416,  36  L.RJ^..(N.S.) 
964,  109  Pac.  922,  and  Burnett  v.  Jackson, 
27  Okla.  275,  111  Pac.  194,  are  cases   In 
which  this  right  of  appeal  was  exercised, 
although  no  question  was  raised  as  to  the 
jurisdiction  of  the  court. 

2.  At  the  trial  in  the  district  court  the 
case  was  submitted  to  the  jury  for  a  gen- 
eral verdict,  and  the  jury  was  instructed 
as  in  an  action  at  law.  This  was  error. 
The  statute  provides  (Wilson's  Statutes, 
§  1807;  Snyder's  SUtutes,  §  6465) :  "When 
the  appeal  is  on  questions  of  fact  or  on 
questions  of  both  law  and  fact,  the  trial 
in  the  district  court  must  be  de  novo,  and 
shall  be  conducted  in  the  same  manner  as 
if  the  case  and  proceedings  had  lawfully 


person  in  the  joint  names  of  himself  and 
another,  and  delivery  of  one  of  the  keys 
to  such  other  person,  is,  bv  itself,  no  gift 
of  the  securities  in  the  box  (see  In  re 
Bauemschmidt,  97  Md.  35,  54  Atl.  637); 
but,  with  other  facts  showing  the  intent 
to  give  it,  may  be  sufficient.  Gilkinson 
V.  Third  Ave.  R.  Co.  47  App.  Div.  472, 
63  N.  Y.   Supp.  792. 

In  Pink  v.  Church,  38  N.  Y.  S.  R.  735, 
14  N.  Y.  Supp.  337,  affirmed  without  opin- 
ion in  128  N.  Y.  634,  29  N.  E.  147,  it  was 
held  upon  complicated  facts  that  the  jury 
were  correctly  instructed  that  if  the  key 
to  the  safe-deposit  box  was  given  with  in- 
tent to  transfer  a  present  title  to  the  se- 
curities, it  effects  the  purpose. 

In  Farnsworth  v.  Whiting,  106  Me.  430, 
76  Atl.  909,  the  court  reversed  a  judg- 
ment holding  that  there  had  been  sufficient 
delivery  of  a  gift  of  the  contents  of  a  safe- 
deposit  vault  by  a  transfer  of  the  keys, 
on  the  ground  that  the  proof  was  not  suf- 
ficient;   but   the  evidence   is   not  reported. 

The  delivery  was  held  insufficient  in 
Trimmer  v.  Danby,  25  L.  J.  Ch.  N.  S.  424, 
4  Week.  Rep.  399,  who,  after  the  death  of 
the  donor,  there  was  found  in  his  house, 
in  which,  however,  he  did  not  reside,  a 
box  containing  certain  bonds  payable  to 
bearer,  and  a  memorandum  stating  that 
certain  of  these  bonds  belonged  to  his 
housekeeper,  who  had  charge  of  the  house, 
and  had  the  key  of  the  box,  and  probably 
had  had  it  throughout. 

So,  in  Cosnahan  v.  Grice,  15  Moore,  P. 
40  L.ILA.(N.S.) 


C.  C.  215,  7  L.  T.  N.  S.  83,  where  a  woman, 
on  her  death  bed,  handed  her  stays,  in 
which  were  concealed  a  considerable 
amount  of  bank  notes,  to  another,  and  told 
her  not  to  leave  them  on  the  bed,  and  the 
latter,  on  asking  for  and  receiving  the  key 
of  a  box  in  the  room,  belonging  to  the 
donor,  locked  up  the  stays  in  the  box,  it 
was  held  that  there  was  not  sufficient  defi- 
niteness  to  make  a  delivery. 

In  Sheegog  v.  Perkins,  4  Bazt.  273,  where 
a  man  in  feeble  health  converted  currency 
into  gold  and  put  it  into  a  box,  which  he 
deposited  in  a  bank,  telling  the  cashier  to 
let  no  one  but  his  wife  have  it,  except 
himself,  and  in  case  of  his  death,  no  one 
but  his  wife,  and  gave  her  the  key,  or 
allowed  her  to  keep  it,  there  was  reason 
to  suppose  from  the  evidence  that,  after 
putting  the  box  in  the  bank,  he  had  taken 
a  considerable  amount  from  it;  and  it  was 
held,  upon  the  whole  case,  that  this  must 
be  viewed  at  most  as  a  gift  inter  vivos,  and 
that  the  delivery  had  not  been  established. 

In  Smith  v.  Smith,  2  Strange,  956,  which 
was  trover  by  the  personal  representatives 
of  a  decedent  against  his  landlord,  it  ap- 
peared that  the  decedent  had  said  that  the 
contents  of  his  lodgings  were  to  belong  to 
the  defendant's  wife,  and  when  he  went 
out  of  town  he  used  to  give  the  key  to 
his  lodgings  to  the  defendant;  it  was  held 
that  there  was  sufficient  possession  here, 
that  the  law  would  adjudge  possession  to 
him  that  had  the  right,  and  the  jury  found 
for  the  defendant.  B.  B.  B. 
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originated  in  that  court;  and  such  appel- 
late court  haa  the  same  power  to  decide 
the  questions  of  fact  which  the  probate 
court  or  judge  had;  and  It  may,  in  its 
discretion,  as  in  suits  in  chancery,  and 
with  like  effect,  make  an  order  for  the  trial 
by  jury  of  any  or  all  the  material  ques- 
tions of  fact  arising  upon  the  issues  be- 
tween the  parties,  and  such  an  order  must 
state  distinctly  and  plainly  the  questions  of 
fact  to  be  tried."  It  will  be  noted  that» 
while  the  court  had  a  perfect  right  to  im- 
panel the  jury  and  submit  issues  to  it,  the 
statute  specifically  requires  that  such  an 
order  of  submission  "must  state  distinctly 
and  plainly  the  questions  of  fact  to  be 
tried."  The  question  of  impaneling  a  jury 
rests  within  the  discretion  of  the  court. 
Gartwright  y.  Holcomb,  21  Okla.  648,  97 
Pac.  386.  When  a  jury  is  impaneled  in  an 
equity  case,  it  should  not  be  empowered  to 
return  a  general  yerdict,  nor  answer  con- 
clusions of  law;  but  specific  and  distinct 
questions  of  fact  should  be  submitted  to  it. 
Our  statute,  howeyer,  provides  (Snyder's 
Statutes,  §  6680) ;  "The  court,  in  every 
stage  of  action  must  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which 
does  not  affect  the  substantial  rights  of 
the  adverse  party;  and  no  judgment  shall 
be  reversed  or  affected  by  reason  of  such 
error  or  defect."  Applying  this  mandatory 
provision,  we  must  inquire  whether  this 
error  in  procedure  affects  a  substantial 
right  of  the  plaintiff,  and  in  response  to 
this  inquiry  we  find  in  the  journal  entry: 
"And  the  jury  is  now  discharged  from  the 
further  consideration  of  said  cause.  And 
the  court  having  carefully  weighed  the  evi- 
dence, and  being  further  advised  in  the 
premises,  approved  the  findings  and  verdict 
of  the  jury,  and  accepts  the  advice  of  the 
jury  as  in  its  verdict  contained,  and  ren- 
ders judgment  upon  the  verdict  of  the 
jury."  As  the  trial  judge  treated  the  ver- 
dict as  advisory,  as  he  "carefully  weighed 
the  evidence,"  as  he  approved  of  the  ver- 
dict»  and  as  the  responsibility  rested  upon 
him,  we  cannot  say  that  this  error  in  pro- 
cedure has  adversely  affected  a  substantial 
right  of  the  plaintiff.  Rankin  v.  Blaine 
County  Bank,  20  Okla.  68,  18  L.R.A.(N.S.) 
612,  93  Pac.  636. 

3.  The  difficult  question  in  the  case  is 
whether,  under  the  facts,  there  was  a  suf- 
ficient delivery  of  the  subject-matter  of  the 
gift.  The  witness  by  whose  testimony  it 
was  sought  to  establish  the  gift  was  the 
attending  physician. 
40  L.R.A«(NJ9.) 


When  the  ease  was  first  tried  in  the 
county  courts  this  witness  testified  as  fol- 
lows: 

Q.  Was  there  any  conversation  by  Mr. 
Daniels  with  his  wife  in  your  presence? 

A.  Yes,  sir. 

Q.  State  as  near  as  you  can  remember 
what  that  conversation  was. 

A.  Well,  I  advised  Mr.  Daniels  in  regard 
to  his  condition.  I  told  him  that  he  was 
growing  very  weak,  and  that,  if  he  had  any 
changes  to  make  in  his  business  affairs,  he 
had  better  do  it.  And  he  called  Mrs.  Dan- 
iels, and  she  sat  on  the  bed,  and  they  had 
this  conversation:  She  asked  him  if  there 
was  anything  that  he  wanted  to  say  to  her. 
He  says :  "Yes,  Florence.  I  give  you  all  of 
my  bank  stock  and  all  of  my  property." 
And  he  turned  to  me  and  asked  me  if  I 
heard  what  he  said  and  I  told  him  that 
I  did,  and  he  proceeded  a  little  farther, 
and  he  said,  "I  also  give  you  my  diamonds." 
and  that  is  the  best  that  I  can  recall  it. 

The  county  judge  found  against  the  de- 
fendant, and  in  his  opinion  says:  "Jas. 
Daniels  did  not  part  with  any  dominion  or 
control  which  he  had  in  the  property.  He 
did  not  voluntarily  part  with  the  key  to 
the  receptacle  which  contained  the  certifi- 
cates of  stock.  Jas.  Daniels  parted  with 
no  control,  only  expressed  his  intention  to 
give.  Florence  Daniels  gained  no  more 
dominion  or  control  by  virtue  of  the  dec- 
laration of  Jas.  Daniels  than  she  had  before 
the  declaration  was  made."  No  mention 
was  made  at  that  trial  of  a  key. 

At  the  trial  in  the  district  court  this  wit- 
ness testified  on  direct  examination  as  fol- 
lows: 

Q.  In  what  way  did  you  do  thatT 

A.  Well,  the  way  I  conveyed  it  to  him 
was:  On  this  particular  visit  I  was  sitting 
close  to  the  bed,  talking  to  him,  and  I  told 
him  that  he  was  growing  very  weak,  and 
that  I  thought,  if- he  had  any  different  ar- 
rangements to  make  in  his  business  affairs, 
that  he  had  better  do  so. 

Q.  You  stated  that  to  James  Daniels  T 

A.  Yes,  sir. 

Q.  What  did  he  say  when  you  told  him 
that? 

A.  He  spoke  then  to  his  wife,  Mrs.  Dan- 
iels. 

Q.  What  did  he  sayT 

A.  The  best  I  can  recollect,  it  was  this: 
Kow  Mrs.  Daniels  was  on  the  bed,  I  be- 
lieve, sitting  on  the  bed,  I  believe,  and  he 
said  to  her:  "Florence,  I  g^ve  you  all  of 
my  bank  stock,  and  all  of  my  property  and 
my  diamonds.  Take  my  key  to  our  box 
and  keep  it,  and  allow  no  one  to  have  it." 
Now  that  is  the  best  I  can  remember  that 
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conversation;  it  might  not  have  been  just 
in  those  words,  but  that  is  the. sense. 

Q.  That  is  the  substance  of  it? 

A.  Yes,  sir;  as  near  as  I  can  recall  it, 
from  what  he  said. 

Q.  What,  Doctor,  from  your  experience 
and  observation  of  him,  did  you  consider 
the  condition  of  his  mind  at  the  time  he 
made  that  statement? 

A.  He  appeared  that  his  mind  was  clear 
and  rational,  that  he  knew  what  he  was 
doing,  so  far  as  words  went. 

Q.  When  he  said  that  to  her,  did  she  do 
anything? 

A.  The  best  I  remember  now ;  it  was  just 
at  the  time  I  was  doing  some  little  thing 
for  him;  I  don't  remember  just  what  it  was 
now;  but  she  had  some  keys  on  her  belt, 
and  she  transferred  keys  from  one  packet 
to  another;  transferred  one  key,  to  the  best 
of  my  recollection,  from  one  bunch  of  keys 
on  the  key  ring  to  another.  I  don't  know. 
I  didn't  see  the  key,  and  don't  know  just 
what  she  did  do;  but  I  saw  that  much. 

Q.  About  how  long  was  that  prior  to  his 
death? 

A.  Well,  it  wasn't  very  long;  just  the 
exact  time,  I  couldn't  say;  whether  it  was 
an  hour  or  more,  I  don't  know,  but  it  cer- 
tainly wasn't  long. 

On  cross-examination  he  testified  as  fol- 
lows: 

Q.  He  was  in  a  condition  now  that  he 
could  not  talk  audibly,  except  a  little  above 
a  whisper? 

A.  Just  above,  it  was  hardly  a  whisper. 
It  was  above  a  whisper,  just  slightly  above 
a  whisper,  just  enough  to — ^hear. 

Q.  In  answer  to  your  question,  what  was 
the  first  thing  that  he  said? 

A.  The  first  thing  that  he  said  to  Mrs. 
Daniels  ? 

Q.  Just  repeat  his  language. 

A.  He  says,  "Florence,  I  give  all  of  my 
bank  stock  and  all  of  my  property,"  and 
just  about  that  time  he  turned  his  head  a 
little  to  one  side  and  asked  me  if  I  heard 
what  he  was  saying,  and  I  told  him  that 
I  did,  and  to  go  ahead,  and  he  says,  "and 
my  diamonds.  Take  my  key  to  our  box 
and  keep  it,  and  allow  no  one  to  have  it." 

Q.  "Take  my  key  to  our  box?" 

A.  Yes,  sir;  "and  keep  it,  and  allow  no 
one  to  have  it."  Now  he,  of  course,  didn't 
speak  in  a  very  loud  tone,  and  that  is  the 
way  that  I  heard  it,  and  the  best  I  can 
recollect;  that  is  the  words  he  spoke. 

Q.  After  he  mentioned  the  diamonds,  he 
then  said,  "Take  my  key  to  our  box?" 

A.  Yes,  sir. 

Q.  That  is  the  words? 

A.  Yes,  sir;  as  near  as  I  can  remember. 
40  L.R.A.(N.S.) 


Q.  "Take  my  key  to  our  box  and  let  no- 
body have  it?' 

A.  Yes,  sir;  in  so  far  as  I  can  recollect. 

Q.  Was  that  all  of  the  conversation? 

A.  Well,  so  far  as  I  remember,  there 
might  have  been  something  else  said;  but  I 
can  remember  nothing  more  now. 

Q.  You  don't  recollect  anything  else! 

A.  No,  sir. 

Q.  Did  you  get  up  and  leave  them? 

A.  I  believe  I  got  up  immediately  and 
left 

Q.  Did  Florence  Daniels  get  up  thenT 

A.  I  don't  know  whether  she  got  up  ri^ht 
at  that  moment  or  not;  I  think  she  sat  up 
a  little  on  the  bed. 

Q.  What  was  it  she  was  doing,-  if  any- 
thing? 

A.  She  was  transferring  some  keys. 

Q.  Now,  just  state  what  she  did,  about 
transferring  keys  there? 

A.  It  seemed  that  she  took  a  key  from 
one  of  the  bunches  and  put  it  on  another. 

Q.  Where  did  she  have  those  two  bunches 
of  keys? 

A.  They  were  hanging  about  her  dress. 

Q.  In  front? 

A.  They  were  hanging  on  her  dress  or 
belt,  I  didn't  notice;  but  she  had  some  keys 
about  her. 

Q.  Then  she  had  two  separate  bunches  of 
keys  hanging  to  her  dress? 

A.  Yes,  sir,  I  don't  know  that  she  had 
them  hanging  to  her  dress,  but  I  distinctly 
remember  that  she  had  two  bunches.  I 
heard  the  noise,  and  I  know  that  she  had 
two  bunches,  and  transferred  a  key. 

Q.  How  did  she  transfer  it? 

A.  She  took  it  from  one  of  the  rings,  and 
put  it  on  another. 

Q.  Just  took  it  off  of  one  bunch,  and  put 
it  on  another? 

A.  Yes,  sir ;  the  best  t  can  recollect. 

As  previously  stated,  the  court  submitted 
this  case  lo  a  jury  for  a  general  verdict, 
and  in  doing  so  instructed  the  jury  as 
though  it  were  an  ordinary  action  of  law. 
While  that  was  improper,  still  an  exami- 
nation of  the  instructions  will  give  the 
view  of  the  law  which  the  court  applied  to 
the  facts  in  this  case.  The  fourth  instruc- 
tion was  as  follows :  "A  delivery  of  keys  to 
a  locked  receptacle,  accompanied  by  words 
of  gift,  of  articles  contained  therein,  is  suf- 
ficient to  transfer  the  contents  of  the  re- 
ceptacle, and  in  this  case,  if  you  find  that 
James  Daniels  delivered  to  the  defendant  a 
key  or  keys  to  the  box  containing  the  bank 
stock  in  question,  and  stated  by  word  oi 
mouth  that  he  gave  her  such  b«.nk  stock, 
then  I  instruct  you  that  such  words  of  gift, 
together  with  the  delivery  of  a  key  to  the 
box  containing  the  stock,  would  constitute 
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A  valid  gift,  and  would  vest  the  equitable 
title  to  the  bank  stock  contained  in  such 
box  in  the  defendant  herein/' 

It  will  be  observed  that  no  distinction  is 
made  between  delivering  the  key  of  a  re- 
ceptacle which  cannot  be  conveniently 
moved  on  account  of  its  size  or  bulk,  and 
one  which  is  small  and  easily  handled.  The 
bank  stock  involved  was  kept  in  a  small  tin 
box  about  6  inches  wide,  12  inches  long, 
and  a  few  inches  deep,  to  which  deceased 
and  his  wife,  the  defendant,  each  carried  a 
key.  This  box  in  turn  was  kept  in  the 
vault  of  the  bank.  The  bank  was  conducted 
in  a  small  room  about  18  feet  wide  and  30 
feet  long;  the  rear  10  feet  of  which  being 
cut  off  by  a  partition  and  used  by  the  de- 
ceased and  his  wife  as  their  home.  The 
vault  was  at  the  rear  of  the  banking  room, 
and  between  it  and  the  bedroom.  It  opened 
by  an  ordinary  combination  lock,  which  the 
defendant  was  in  the  habit  of  opening;  she 
having  been  for  two  or  three  years  the  as- 
sistant cashier  of  the  bank.  The  deceased 
was  the  cashier,  and  he  and  his  wife  seemed 
to  have  been  the  only  regular  employees. 
The  deceased  had  been  sick  for  about  ten 
days,  during  which  time  the  president  of 
the  bank  had  assisted  the  defendant  as 
much  as  he  could;  but  he  does  not  seem  to 
have  been  an  active  officer,  and  did  not 
know  the  combination.  The  money  and  val- 
uable papers  of  the  bank  were  kept  in  a 
steel  safe,  inside  of  the  vault,  governed  by 
a  time  lock;  but  the  tin  box  was  not  kept 
in  that  safe,  but  merdy  set  in  the  vault 
along  with  the  boxes  of  other  customers. 
During  his  illness  the  deceased  seemed  to 
have  been  attended  by  the  doctor,  his  wife, 
and  a  sister.  He  died  on  Sunday  afternoon, 
and  the  conversation  which  has  been  quoted 
took  place  about  two  hours  before  his 
death.  His  sister  was  not  present  at  the 
time.  Nothing  was  done  until  after  the 
death  of  the  deceased;  other  than  that  de- 
tailed in  the  testimony  quoted,  and  the 
question  is  whether  there  was  such  a  deliv- 
ery as  to  make  this  a  valid  donatio  cattaa 
mortis.  In  reaching  a  conclusion,  we  have 
been  assisted  by  able  briefs  and  oral  argu- 
ment of  counsel.  We  find  a  conflict  in  the 
authorities  difficult  to  reconcile,  and  it  is 
not  our  purpose  to  undertake  an  exhaustive 
review,  or  even  citation,  of  the  many  au- 
thorities on  the  subject,  although  we  have 
examined  all  that  have  been  cited  by  coun- 
sel, as  well  as  others  disclosed  by  our  own 
research.  The  question  involved  being  pre- 
sented for  the  first  time  in  this  state,  and 
courts  of  high  standing  differing  from  each 
other  on  the  subject,  causes  us  to  resort  to 
the  general  policy  of  our  own  state,  in  or- 
der to  get  a  sale  foundation  on  which  to 
build. 
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The  bank  stock  involved  in  this  case  com- 
prises practically  the  entire  estate  of  the  de- 
ceased, and,  being  disposed  of  by  him  on  his 
deathbed,  amounts  in  substance  to  a  testa- 
mentary disposition.  Of  course,  we  do  not 
confuse  a  donatio  cctusa  mortis  with  a  testa- 
mentary disposition,  but  merely  call  atten- 
tion to  the  fact  that,  under  the  circum- 
stances of  this  case,  this  donation  is  sub- 
stantially equivalent  to  a  testamentary  dis- 
'position.  We  inquire,  therefore,  as  to  the 
policy  of  the  people  of  this  state  relative  to 
testamentary  dispositions.  The  policy  is 
evidenced  by  our  statutes,  brought  forward 
from  the  territory  of  Oklahoma  by  a  direct 
vote  of  the  people  in  the  adoption  of  the 
Constitution. 

In  the  absence  of  a  valid  testamentary 
disposition,  the  law  prescribed  the  succes- 
sion, and  preserves  a  just  and  equitable  dis- 
tribution amongst  relatives  of  the  deceased. 
However,  one  who  is  not  satisfied  with 
these  general  rules  of  succession  may  dis- 
pose of  his  property  otherwise,  but  in  doing 
so  he  must  comply  with  the  exact  procedure 
authorized  by  law.  Unless  his  will  is  en- 
tirely in  his  own  handwriting,  he  must  exe- 
cute it  in  the  presence  of  two  witnesses,  at 
the  time  he  must  declare  to  them  it  is  his 
last  will  and  testament,  and  he  must  re- 
quest them  to  sign  as  witnesses,  and  they 
must  sign  it  in  his  presence  and  in  the 
presence  of  each  other.  Unless  these  for- 
malities are  substantially  complied  with, 
the  vnll  is  void,  and  the  courts  will  not  stop 
to  inquire  or  to  enforce  the  intention  of  the 
deceased,  but  will  require  the  distribution 
of  his  property  amongst  his  heirs  according 
to  the  will  of  the  people.  An  unwritten 
will  is  recognized  by  our  law  only  in  case 
the  decedent,  at  the  time  of  his  death,  was 
in  the  military  service  and  in  actual  con- 
templation of  death,  or  in  expectation  of  im- 
mediate death  from  an  injury  received  the 
same  day,  and  it  must  then  be  proved  by 
two  witnesses  present  at  the  making  of  it, 
and  even  then  "the  estate  bequeathed  must 
not  exceed  in  value  the  sum  of  $1,000." 
Snyder's  Statutes,  §  8894.  It  is  apparent, 
therefore,  that  the  policy  of  our  people  is 
to  insure  the  distribution  of  an  estate  ac- 
cording to  the  statutory  rule  of  succession, 
unless  the  deceased  in  due  form,  and  with 
proper  solemnities,  has  declared  a  contrary 
purpose. 

A  gift  causa  mortis  is  not  mentioned  in 
our  statutes,  and  therefore  comes  to  us  as  a 
part  of  the  common  law;  but  in  taking  it, 
we  must  take  it  in  connection  with  the  pub- 
lic policy  of  our  state  as  evidenced  by  its 
statutes.  The  common  law  in  turn  gets  the 
idea  from  the  Roman  law,  and  in  the 
Roman  law,  according  to  the  Institutes  of 
Justinian,  five  witnesses  were  required,  in 
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addition  to  the  delivery  of  the  donation. 
At  the  common,  however,  no  specific  number 
of  witneeaei  ia  required;  but  the  gift  must 
be  eitabliahed  by  clear  and  convincing  evi- 
dence, and  it  must  be  accompanied  by  a  de- 
livery of  the  lubject-matter.  Mere  words, 
of  course,  cannot  constitute  a  gift,  either 
infer  vivos  or  oauaa  martia,  because  that 
would  conflict  with  the  fundamental  notion 
of  consideration  as  the  basis  of  contract. 
Mere  words,  unaccompanied  by  delivery, 
could  only  be  a  promise,. and  there  being  no 
consideration,  the  promise  could  not  be  en- 
forced, and  therefore  the  gift  would  not  be 
complete.  In  order  that  the  gift  be  valid, 
it  must  be  completely  executed;  because  if 
there  remains  anything  to  be  done,  the  don- 
or may  refuse  to  do  it.  When  a  gift  has 
been  completed  by  the  actual  delivery  of 
the  subject-matter,  it,  of  course,  is  valid, 
and  these  principles  apply  to  a  gift  oatua 
moriia  as  well  as  inter  vivo$, 

A  gift  cauaa  mortis  differs  from  a  gift 
inter  vivoe  in  that  it  is  revocable,  while  it 
differs  from  a  legacy  in  that  the  donee 
takes  direct  from  the  donor,  and  not 
through  his  estate.  A  gift  c<Hua  mortie 
may,  according  to  some  of  the  authorities, 
be  revoked  by  the  donor  at  any  time  prior 
to  his  death.  His  recovery  is  ipso  facto, 
a  revocation,  and  its  subject-matter  is  sub- 
ject to  the  payment  of  debts.  In  view, 
therefore,  of  the  nature  of  this  gift,  we  feel 
justified  in  considering  it  in  connection  with 
the  policy  of  our  law  concerning  testamen- 
tary dispositions. 

The  general  principles  w^ich  we  have  laid 
down  are  stated  in  many  authorities,  some 
of  which  are  as  follows:  3  Pom.  Eq.  Jur. 
3d  ed.  tH  1146-1161;  Ward  v.  Turner,  2 
Ves.  Sr.  431,  9  Eng.  Rul.  Gas.  811;  Basket 
V.  Hassell,  107  U.  S.  602,  27  L.  ed.  600,  2 
Sup.  Ct  Rep.  416;  Gano  v.  Fisk,  43  Ohio 
St.  462,  64  Am.  Rep.  819,  3  N.  E.  632; 
Newman  v.  Bost,  122  N.  0.  624,  20  S.  E. 
848;  Parish  v.  Stone,  14  Pick.  198,  26  Am. 
Dec  378  (Shaw,  Ch.  J.) ;  Harris  v.  Clark, 
3  K.  Y.  93,  61  Am.  Dec.  352;  Raymond  v. 
Sellick,  10  Conn.  480;  Drew  v.  Hagerty,  81 
Me.  231,  242,  3  L.R.A.  230,  10  Am.  St.  Rep. 
266,  17  Atl.  63 ;  Gutting  v.  Oilman,  41  N.  H. 
147,  162. 

We  now  approach  the  exact  question  as  to 
whether  there  was  a  sufficient  delivery  in 
this  case.  Ward  v.  Turner,  decided  by  Lord 
Hardwicke  in  1762,  is  one  of  the  earliest 
cases  containing  an  exhaustive  discussion 
of  this  subject,  and  it  is  interesting  to  note 
in  passing  that  Lord  Mansfield,  then  Mr. 
Murray,  was  of  counsel  in  this  case.  At 
page  442  of  2  Ves.  Sr.  Lord  Hardwicke  says : 
"It  is  argued  that  though  some  delivery  is 
necessary,  yet  delivery  of  the  thing  is  not 
necessary,  but  delivery  of  anything  by  way 
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of  symbol  is  sufficient.  But  I  cannot  agree 
to  that;  nor  do  I  find  any  authority  for  that 
in  the  civil  law,  which  required  delivery  to 
some  gifts,  or  in  the  law  of  England,  which 
required  delivery  throughout.  Where  the 
civil  law  requires  it,  they  require  actual 
tradition,  delivery  over  of  the  thing.  So  in 
all  the  cases  in  this  court,  delivery  of  the 
thing  given  is  relied  on,  and  not  in  name  of 
the  thing." 

Mr.  Justice  Matthews,  in  delivering  the 
opinion  of  the  court,  in  Basket  v.  Hassell,  at 
page  614  of  107  U.  S.,  says:  "The  point, 
which  is  made  clear  by  this  review  of  the 
decisions  on  the  subject,  as  to  the  nature 
and  effect  of  a  delivery  of  a  chose  in  action, 
is,  as  we  think,  that  the  instrument  or  docu- 
ment must  be  the  evidence  of  a  subsisting 
obligation  and  be  delivered  to  the  donee,  so 
as  to  vest  him  with  an  equitable  title  to 
the  fund  it  respresents,  and  to  devest  the 
donor  of  all  pxesent  control  and  dominion 
over  it,  absolutely  and  irrevocably,  in  case 
of  a  gift  itUer  vivos,  but  upon  the  recog- 
nized conditions  subsequent,  in  case  of  a 
gift  mortis  causa;  and  that  a  delivery 
which  does  not  confer  upon  the  donee  the 
present  right  to  reduce  the  fund  into  pos- 
session by  enforcing  the  obligation,  accord- 
ing to  its  terms,  will  not  suffioe." 

In  20  Cyc  1234,  it  is  said:  "Property 
kept  in  a  bureau,  chest,  or  trunk,  not  read- 
ily accessible,  and  ponderous  or  bulky  arti- 
cles kept  in  a  warehouse,  may  be  delivered 
by  delivering  the  key  to  the  receptacle  with 
the  intent  to  pass  title  to  the  property 
therein  contained.  But  the  delivery  of  a 
key  to  the  receptacle  which  is  near  at  hand 
and  contains  property  which  might  easily 
be  removed  and  an  actual  delivery  made  is 
not  sufficient,  as  it  is  not  the  best  delivery 
possible  under  the  circumstances." 

Chancellor  Kent  says :  "Delivery,  in  this, 
as  in  every  other  case,  must  be  according 
to  the  nature  of  a  thing.  It  must  be  an 
actual  delivery,  so  far  as  the  subject  is 
capable  of  delivery.  .  .  .  When  the  gift 
is  perfect,  by  delivery  and  acceptance,  it  is 
then  irrevocable.  ...  If  the  subject  of- 
the  gift  be  not  capable  of  actual  delivery, 
there  must  be  some  act  equivalent  to  it."  2 
Kent,  Com.  666,  666. 

In  Drew  v.  Hagerty,  81  Me.  231,  242, 
3  L.RJk.  230,  10  Am.  St  Rep.  266,  17  AtL 
63,  64,  it  is  said:  "We  think  this  ruling 
was  correct.  If  the  act  of  delivery  was  for 
no  other  purpose  than  to  invest  the  donee 
with  possession,  no  reason  is  perceived  why 
it  might  not  be  dispensed  with,  when  the 
donee  already  had  possession.  But  such  is 
not  its  only  purpose.  It  is  essential  in 
order  to  distinguish  a  gift  causa  mortis 
from  a  legacy.  Without  an  act  of  delivery, 
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an  oral  disposition  of  property,  in  contem- 
plation of  death,  could  be  sustained  only  as 
a  noncupatiye  will,  and  in  the  manner  and 
with  the  limitations  provided  for  such  wills. 
Delivery  is  also  important  as  evidence  of 
deliberation  and  intention.  It  is  a  test  of 
sincerity,  and  distinguishes  idle  talk  from 
serious  purposes.  And  it  makes  fraud  and 
perjury  more  difficult.  Mere  words  are  eas- 
ily misrepresented.  Even  the  change  of  an 
emphasis  may  make  them  convey  a  mean- 
ing different  from  what  the  speaker  intend- 
ed. Not  sp  of  an  act  of  delivery.  Like  the 
delivery  of  a  turf,  or  the  delivery  of  a 
twig,  in  the  ancient  mode  of  conveying  es- 
tates, or  the  delivery  of  a  kernel  of  corn, 
or  the  payment  of  one  cent  of  the  purchase 
money,  to  make  valid  a  contract  for  the 
sale  of  a  cargo  of  grain,  an  act  of  delivery 
accomplishes  that  which  words  alone  can- 
not accomplish.  Gifts  causa  mortis  ought 
not  to  be  encouraged.  They  are  often  sus- 
tained by  fraud  and  perjury.  It  was  an 
attempt  to  sustain  such  a  gift  by  fraud  and 
perjury  that  led  to  the  enactment  of  the 
statute  for  the  prevention  of  fraud  and 
perjury." 

In  Cutting  v.  Oilman,  41  N.  H.  147,  152, 
the  court  say:  "A  delivery  is  indispensable 
to  the  delivery  of  a  gift  causa  mortis.  It 
must  be  an  actual  delivery  of  the  thing  it- 
self, or  of  the  means  of  getting  possession 
and  enjoyment  of  the  thing,  and  there  must 
be  something  amounting  to  delivery  at  the 
time  of  the  gift;  for  it  is  not  the  possession 
of  the  donee,  but  the  delivery  to  him  by  the 
donor,  that  is  material.  An  after-acquired 
possession,  or  a  previous  and  continuing 
possession  of  the  donee,  though  by  author- 
ity of  the  donor,  is  insufficient.  Miller  v. 
Jeffress,  4  Gratt.  472;  Kenney  v.  Public 
Administrator,  2  Bradf.  319." 

In  Smith  v.  Zumbro,  41  W.  Va.  623,  24 
8.  E.  653,  paragraph  1  of  this  syllabus  is  as 
follows:  "Delivery  at  the  time  of  making 
the  gift  is  essential  to  a  perfect  gift  causa 
mortis.  It  is  not  the  possession  of  the 
donee,  but  the  delivery  to  him  by  the  donor, 
that  is  material.  An  after-acquired  posses- 
sion or  a  previous  and  continuing  possession 
of  the  donee,  though  by  the  authority  of 
the  donor,  is  insufficient." 

In  an  exhaustive  note  at  page  895  of  99 
Am.  St.  Rep.,  the  author  cites  a  great  many 
cases  sustaining  the  following  propositions: 
"It  is  absolutely  necessary  that  there  be  a 
delivery  of  the  subject-matter  of  a  gift 
causa  mortis  during  the  donor's  lifetime, 
and  in  this  respect  it  does  not  differ  from  a 
gift  inter  vivos,  (Citing  cases.)  Not  only 
must  there  be  a  delivery,  but  the  possession 
of  the  donee  must  be  a  continued  one,  and 
the  donor  have  parted  with  all  control  and 
dominion  over  the  pijbject-f^jfltter  of  the  gift 
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in  favor  of  the  donee,  so  as  to  put  it  out  of 
his  power  to  repossess  himself  thereof,  and 
no  further  act  be  required  on  his  part  to 
vest  the  title  in  the  donee."  (Citing  cases.) 
In  Newman  v.  Bost,  122  N.  C.  524,  29  S. 
E.  848,  the  deceased,  in  his  last  illness,  sent 
for  the  plaintiff,  the  donee,  who  was  not  in 
the  room,  and  asked  her  to  hand  him  his 
private  keys,  which  she  did.  He  then  hand- 
ed her  the  bunch  of  keys  and  told  her  to 
take  them  and  keep  them;  and  that  he  de- 
sired her  to  have  them  and  everything  in 
the  house.  He  then  pointed  out  certain 
articles  of  furniture  in  the  house,  and  asked 
that  his  chamber  door  be  opened,  and  point- 
ed in  the  direction  of  the  halls  and  other 
rooms,  and  repeated  that  everything  in  the 
house  was  hers;  he  wanted  her  to  have  ev- 
erything. Amongst  other  things  he  pointed 
out  was  a  bureau,  which  was  in  the  room, 
and  one  of  the  keys  which  he  handed  her 
was  a  key  to  this  bureau,  and  a  bureau 
drawer  which  this  key  unlocked  contained 
in  it  a  life  insurance  policy  payable  to  the 
deceased's  estate,  together  with  other  pa- 
pers, and  there  was  no  other  key  that  un- 
locked the  drawer.  After  stating  the  result 
of  the  authorities,  at  page  529  of  122  N.  C, 
the  court  says:  "It  is  a  doctrine,  in  our 
opinion,  not  to  be  extended,  but  to  be  strict- 
ly construed  and  confined  within  the  bounds 
of  our  adjudged  cases.  We  were  at  first 
disposed  to  confine  it  to  cases  of  actual 
manual  delivery,  and  are  only  prevented 
from  doing  so  by  our  loyalty  to  our  own  ad- 
judications." At  page  532  of  122  N.  C,  it 
is  said:  "Following  this  case,  founded  on 
Ward  V.  Turner,  we  feel  bound  to  give  ef- 
fect to  constructive  delivery,  where  it  plain- 
ly appears  that  it  was  the  intention  of  the 
donor  to  make  the  gift,  and  where  the 
things  intended  to  be  given  are  not  present, 
or,  where  present,  are  incapable  of  manual 
delivery  from  their  size  or  weight.  But 
where  the  articles  are  present  and  are  cap- 
able of  manual  delivery,  this  must  be  had." 
And  again  at  pages  533  and  534  of  122  N. 
C:  "It  being  claimed  and  admitted  that 
the  life  insurance  policy  was  present  in 
the  bureau  drawer  in  the  room  where  it 
is  claimed  the  gift  was  made,  and  being 
capable  of  actual  manual  delivery,  we  are 
of  the  opinion  that  the  title  to  the  insur- 
ance policy  did  not  pass  to  the  plaintiff, 
but  remained  the  property  of  the'  intestate 
of  the  defendant.  But  we  are  of  the  opin- 
ion that  the  bureau  and  any  other  article  of 
furniture,  locked  and  unlocked  by  any  of 
the  keys  given  to  the  plaintiff,  did  pass, 
and  she  became  the  owner  thereof.  This  is 
upon  the  ground  that  while  these  articles 
were  present,  from  their  size  and  weight 
they  were  incapable  of  actual  manual  de- 
livery; and  that  the  delivery  of  the  keys 
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was  a  constructive  delivery  of  these  articles, 
equivalent  to  an  actual  delivery  if  the  ar- 
ticles had  been  capable  of  manual  delivery." 

In  Keepers  v.  Fidelity  Title  k  D.  Co.  66 
N.  J.  L.  302,  23  L.R.A.  184,  44  Am.  St.  Rep. 
397,  28  Atl.  686,  the  deceased  gave  to  her 
sister  the  key  to  a  box,  declaring  at  the 
time  that  she  thereby  give  her  all  that  the 
box  contained.  The  box  was  in  another 
room  of  the  same  house,  in  a  locked  closet 
of  which  deceased's  mother  had  the  key. 
In  holding  that  this  was  not  a  sufficient 
delivery  of  the  papers  and  securities  con- 
tained in  the  box,  the  court  say  (page  308 
of  66  K.  J.  L.) :  ''We  are  not  willing  to 
approve  the  extreme  views  which  have  been 
adopted  in  the  cases  cited.  We  agree  with 
the  sentiment  expressed  in  Ridden  v.  Thrall, 
126  N.  Y.  572,  11  L.RJI.  684,  21  Am.  St. 
Rep.  768,  26  N.  E.  627,  that  'public  policy 
requires  that  the  laws  regulating  gifts 
causa  mortis  should  not  be  extended,  and 
that  the  range  of  such  gifts  should  not  be 
enlarged.'  When  it  is  remembered  that 
these  gifts  come  into  question  only  after 
death  has  closed  the  lips  of  the  donor;  that 
there  is  no  legal  limit  to  the  amount  which 
may  be  disposed  of  by  means  of  them;  that 
millions  of  dollars  worth  of  property  are 
locked  up  in  vaults,  the  keys  of  which  are 
carried  in  the  owners'  pockets;  and  that, 
under  the  rule  applied  in  those  cases,  such 
wealth  may  be  transferred  from  the  dying 
owner  to  his  attendant,  provided  the  latter 
will  take  the  key  and  swear  that  it  was 
delivered  to  him  by  the  deceased  for  the 
purpose  of  giving  him  the  contents  of  the 
vault, — ^the  dangerous  character  of  the  rule 
becomes  conspicuous.  Around  every  other 
disposition  of  the  property  of  the  dead  the 
legislative  power  has  thrown  safeguards 
against  fraud  and  perjury.  Around  this 
mode  the  requirement  of  actual  delivery  is 
the  only  substantial  protection,  and  the 
courts  should  not  weaken  it  by  permitting 
the  substitution  of  convenient  and  easily 
proven  devices." 

Jn  Hatch  v.  Atkinson,  56  Me.  324,  330, 
331,  96  Am.  Dec.  464,  in  deciding  that  se- 
curities contained  in  a  trunk  did  not  pass 
by  delivery  of  the  key,  the  court  says:  "If 
it  was  the  key  only,  as  the  brother  swears, 
then  very  clearly  there  was  no  delivery  or 
possession  given,  even  for  a  moment;  for, 
although'  delivery  of  the  key  of  a  warehouse, 
or  other  place  of  deposit,  where  cumbrous 
articles  are  kept,  may  constitute  a  sufficient 
constructive  or  symbolical  delivery  of  such 
articles,  it  is  well  settled  that  delivery  of 
the  key  of  a  trunk,  chest,  or  box,  in  which 
valuable  articles  are  kept,  which  are  ca- 
pable of  being  taken  into  the  hand,  and 
may  be  delivered  by  being  passed  from  hand 
to  hand,  is  not  a  valid  delivery  of  suqY) 
40  L.R.A.(N.S.) 


articles.  The  rule  is  that  the  delivery  must 
be  as  perfect  and  complete  as  the  nature  of 
the  articles  will  admit  of.  While  a  con- 
structive delivery  may  be  sufficient  for  large 
or  cumbrous  articles,  it  will  not  be  sufficient 
for  small  articles,  capable  of  a  more  per- 
fect and  complete  delivery." 

The  supreme  court  of  New  York,  in  Coop- 
er V.  Burr,  46  Barb.  9,  however,  held  that 
the  delivery  of  keys  to  a  bureau  and  trunks, 
with  appropriate  words  of  gift,  is  sufficient 
delivery  of  coin  and  jewelry  therein  con- 
tained; the  syllabus  containing  the  follow- 
ing: "C,  who  had  been  confined  to  her 
room  by  illness  for  nineteen  or  twenty 
years,  and  to  her  bed  for  five  or  six  years, 
prior  to  her  death,  kept  in  her  room  a 
bureau  and  trunks  containing  gold  and  sil- 
ver coin  and  jewelry.  About  six  weeks  be- 
fore her  decease,  handing  to  the  plaintiff, 
who  had  lived  witlv  and  taken  care  of  her 
for  twenty-seven  years,  the  keys  of  the  bu- 
reau and  trunks,  she  said:  "Mary,  here  are 
these  keys.  I  give  them  to  you.  They  are 
the  keys  of  my  trunks  and  bureaus.  Take 
them  and  keep  them,  and  take  good  care  of 
them.  All  my  property,  and  everything,  I 
give  to  you.  You  have  been  a  good  girl  to 
me,  and  be  so  still.  .  .  .  You  know  I 
have  given  it  all  to  you.  Take  whatever 
you  please.  It  is  all  yours,  but  take  good 
care  of  it.'  Held,  that  the  language  of  the 
donor,  accompanied  by  a  delivery  of  the 
keys  to  the  trunks  and  bureau,  evinced  the 
intention  of  the  donor,  and  placed  the  donee 
in  possession  of  the  means  of  assuming  ab- 
solute control. of  the  contents  at  her  pleas- 
ure, and  constituted  a  valid  gift  of  the  ooin 
and  jewelry  in  the  trunks  and  bureau." 

In  Walsh  v.  Sexton,  56  Barb.  261,  258, 
the  deceased,  during  her  last  sickness,  hand- 
ed to  the  donee  a  box  containing  securities, 
with  appropriate  words  of  gift.  It  is  held 
that  this  was  sufficient;  but  Judge  PeckT- 
ham,  in  delivering  the  opinion  of  the'  court, 
says:  "I  concur  in  the  views  expressed  by 
the  court  in  Brown  v.  Brown,  18  Conn.  410, 
46  Am.  Dec.  328,  against  both  the  principle 
and  the  policy  of  sustaining  such  a  gift. 
But  the  authorities  are  the  other  way.  In 
my  judgment  this  doctrine  is  fraught  with 
the  greatest  dangers.  It  leads  into  tempta- 
tion, from  which  we  all  pray  to  be  delivered, 
and  it  greatly  facilitates  frauds.  The  whole 
thing  is  wrong.  But  it  is  settled  by  au- 
thority, and  we  are  not  at  liberty  to  reverse 
it."  So  far  as  New  York,  therefore,  is  con- 
cerned, we  have  the  rule  claimed  by  the 
plaintiff  in  this  case;  but  the  reason  for 
that  rule  having  been  repudiated,  it  ceases 
to  be  of  importance  in  other  states. 

In  Virginia,  in  the  case  of  Thomas  ▼. 
Lewis  (Page  v.  Lewis)  89  Va.  1,  18  L.R.A. 
170,  37  Am»  St.  R^p.  848,  15  S.  E.  389,  it  is 
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held  that  the  delivery  of  the  keys  of  a  box, 
deposited  in  the  vault  of  a  bank,  la  a  saffi- 
cient  constructive  delivery  of  the  contents 
of  the  box;  but  in  that  ease  the  box  itself 
was  at  a  distance  from  the  donor,  and  a 
strong  dissenting  opinion  was  filed.  In  this 
dissent  Judge  Lacy  quotes  the  following  lan- 
guage from  Lord  Eldon's  opinion  in  Duf- 
field  V.  Elwes,  1  Bligh.  N.  R.  533,  0  Eng. 
RuL  Gas.  827:  'improvements  in  the  law, 
or  some  things  which  have  been  considered 
improvements,  have  been  lately  proposed; 
and  if,  among  those  things  called  'improve- 
ments,' this  donation  mortU  oauaa  were 
struck  out  of  our  law  altogether^  it  would 
be  quite  as  well.'* 

In  Debinson  v.  Emmons,  168  Mass.  692, 
33  K.  E.  706,  it  is  said  in  the  syllabus :  "A 
valid  gift  causa  mortis  takes  place  where 
the  donor,  on  her  deathbed,  delivers  to  the 
donee  the  keys  of  her  trunk,  which  is  in  the 
room,  and  declares  that  the  trunk  and  its 
contents  are  the  donee's  property." 

Other  cases  might  be  cited  tending  to 
support  both  sides  of  this  controversy;  but 
we  have  cited  enough  to  show  the  reason  of 
the  courts  as  well  as  the  conflict  of  judicial 
decisions.  It  seems  to  us  that  the  weight  of 
authority,  the  better  reason,  and  the  policy 
of  our  law,  as  evidenced  by  our  statutes,  are 
against  the  gift,  and  we  should  not  permit 
our  sylnpathy  to  make  a  bad  rule  which, 
while  perhaps  not  in  this  case,  would  even- 
tually encourage  fraud  and  perjury. 

4  and  5.  Having  reached  the  conclusion 
which  has  been  8tate<l,  it  is  needless  for  us 
to  determine  whether  it  was  necessary  for 
the  certificates  of  stock  to  be  indorsed,  or 
whether  it  was  error  to  permit  the  wife  to 
testify  as  a  witness  in  the  cause. 

We  are  therefore  of  the  opinion  that  the 
case  should  be  reversed,  and  judgment  ren- 
dered for  the  {>Iaintiff  in  error. 

« 

Per  Curiam: 

Adopted  in  whole. 
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(63  Wash.  430,  116  Pac  833.) 

Master  —  dnty    to    furnish    saffideiit 
helpers. 

1.  A  master  cannot  be  held  liable  for  in- 
Jury  to  a  servant  merely  because  he  did 
not  have  a  sufficient  number  of  men  to  do 
the  work  safely,  il  he  did  not  know,  or  the 
exercise  of  ordinary  prudence  would  not 
have  charf]^ed  him  with  knowledge,  that  the 
number  furnished  was  not  sufficient. 
40  L.R.A.(N£.)  68 


Trial  —  instructions  —  curing  error  — 
duty  of  master. 

2.  An  instruction  authorizing  a  recovery 
against  a  master  for  injury  to  a  servant  if 
he  did  not  provide  a  sufficient  number  of 
men  to  .do  the  work  safely  is  not  cured  by 
a  further  instruction  that  the  way  to  de- 
termine whether  or  not  he  was  negligent 
was  to  determine  whether  or  not  he  acted 
as  an  ordinarily  prudent  man  would  have 
acted  under  the  same  circumstances. 

[(Dunbar,  Ch.  J.,  dissents.)    • 

;(June  2,  1011.)  ' 

APPEAL  by  defendant  from  a  Judgment 
of  the  Superior  Court  for  Pierce  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hudson  A  Holt  for  appellant. 

Messrs.  Govnor  Teats,  Hugo  Metaler, 
and  Leo  Teats,  for  respondent: 

Where  the  foreman  directs  a  servant  to 
do  a  certain  piece  of  work,  under  his  direc- 
tion, he  has  a  right  to  rely  on  the  safety  of 
the  working  place,  and  recovery  for  result- 
ing injury  is  allowed,  unless  the  dangers 
are  so  obvious  that  there  could  be  no  two 
opinions  about  it. 

Hilgar  v.  Walla  Walla,  60  Wash.  470, 
10  L.R.A.(N.S.)  367,  07.Pao.  408;  Johnson 
V.  Collier,  64  Wash.  478,  103  Pac.  818; 
Cheatham  v.  Hogan,  60  Wash.  466,  22  L.R.A. 
(N.S.)  061,  07  Pac.  400;  Whithiam  v.  Ten- 
ino  Stone  Quarries,  48  Wash.  127,  02  Pac 
000;  McKenzie  v.  North  Coast  Colliery  Co. 
66  Wash.  406,  28  L.R.A.(N.S.)  1244,  104 
Pac  801. 

Orow,  J.y  delivered  the  opinion  of  the 
court: 

Action  by  Jacob  Rosin  sgainst  the  Dana- 
her  Lumber  Company,  a  corporation,  to^  re- 
cover damages  for  .personal  injuries.  From 
a  judgment  in  plaintiff's  favor,  the  defend- 

Note.'^lHUy  of  tnoffter  to  provide  tuf- 
ficient  help* 

The  earlier  cases  upon  this  point  are  col- 
lected and  discussed  in  a  note  to  Di  Bari  v. 
J.  W.  Bishop  Co.  17  L.R.A.(N.S.)  773,  and 
this  note  is  supplementary  thereto. 

As  to  liability  of  master  for  act  of  fore- 
man in  delegating  too  few  hands  to  perform 
work,  see  note  to  Dair  v.  New  York  &  P.  R. 
8.  S.  Co.  post,  018. 

As  to  duty  of  master  to  furnish  superin- 
tendence where  the  work  is  complicated  and 
dangerous,  see  note  to  Engelking  v.  Spokane, 
20  L.R.A.(N.S.)  481. 

As  to  assumption  of  risk  of  overstrain- 
ing muscles  in  lifting  weights  under 
immediate  direction  of  master  or  vice  prin- 
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ant  has  appealed.  Appellant  owns  a  dry 
kiln,  provided  with  a  sliding  door  about  16 
feet  3  inches  long,  and  10  feet  6  inches  wide, 
weighing  1,200  pounds.  Respondent  was 
employed  by  appellant  as  an  unskilled  la- 
borer. On  Mardi  6,  1910,  appellant's  fore- 
man decided  to  remove  the  door  and  lower 
it  to  a  horizontal  position.  For  this  pur- 
pose he  called  five  workmen,  including  re- 
spondent. These  men,  with  the  foreman, 
under  the  latter's  direction,  attempted  to 
handle  the  door  by  supporting  it  at  arm's 
length  with  their  hands  and  gradually  mov- 
ing backwards  so  as  to  bring  it  safely  to 
the  ground.  Before  the  work  was  completed 
some  of  the  men,  for  reasons  disputed  in 
the  evidence,  released  their  hold,  whereupon 
the  door  fell  and  injured  respondent.    The 


negligence  charged  was  that  appellant's 
foreman  attempted  to  lower  the  door  with- 
out providing  a  sufficient  number  of  men  to 
safely  perform  the  work.  It  was  also  al- 
leged that  methods  selected  were  unsafe  and 
dangerous.  Appellant's  first  contention  is 
that  the  trial  court  erred  in  refusing  its 
motions  for  a  nonsuit  and  a  directed  ver- 
dict. In  support  of  these  motions  it  insists 
the  evidence  was  insufficient  to  sustain  any 
finding  of  negligence  on  appellant's  part. 
We  have  carefully  Examined  all  the  evi- 
dence, and,  without  discussing  it,  will  state 
that  we  conclude  the  question  of  appellant's 
alleged  negligence  in  failing  to  provide  a 
sufficient  number  of  men  was  for  the  jury. 
The  trial  judge  instructed  the  jury  as  fol- 
lows:     "In  the   performance  of  the  work 


cipal,  see  note  to  Stenvog  v.'  Minnesota 
Transfer  R.  Co.  25  LJl.A.(N.S.)   382. 

Cases  in  which  the  question  involved  was 
whether  the  master  had  complied  with  the 
terms  of  a  statute  requiring  him  to  employ 
a  person  to  perform  certain  designated 
services  have  b^n  excluded.  An  example  of 
eases  of  this  character  is  Karkowski  v. 
La  Salle  County  Carbon  Coal  Co.  248  111. 
195,  93  N.  E.  780,  where  a  statute  required 
the  mine  owners  to  keep  attendants  at  all 
of  the  principal  doors  of  the  mine,  and  the 
question  actually  decided  was  whether  a 
door  which  was  unattended  was  a  ''princi- 
pal door"  within  the  meaning  of  the  statute. 

So,  too,  cases  have  been  excluded  where 
the  question  was  whether  the  master  was 
negligent  in  failing  to  employ  a  servant  to 
perform  certain  designated  functions. 
That  entirely  difTerent  princij^es  govern 
cases  of  this  character  will  be  seen  by  the 
decision  in  Kennedy  v.  Wanamaker,  145 
App.  Div.  428,  129  N.  Y.  Supp.  1053,  where 
the  court  held  that  it  was  not  the  duty  of 
the  master  to  employ  a  servant  to  see  that 
an  elevator  operator  did  not  move  the  ele- 
vator while  another  employee  was  at  work 
in  the  well.  The  court  said:  "If  it  may  be 
said  that  it  was  the  duty  of  the  defendant 
at  eommon  law  to  hire  another  employee 
to  watch  the  elevator  operator,  then  it  is 
difficult  to  see  where  that  duty  would  end, 
for  as  well  might  it  be  said  that  the  jury 
might  speculate  and  say  that  the  further 
dutv  devolved  on  the  defendant  to  employ 
still  another  watchman  to  watch  the  first 
and  see  that  he  performed  his  duties,  and 
the  number  of  employees  to  be  thus  em- 
ployed to  see  that  other  employees  per- 
formed their  duties  would  in  each  case  de- 
pend on  the  opinion  of  the  jury  with  respect 
to  the  particular  facts.  No  authoritative 
decision  in  this  jurisdiction  has  as  yet  gone 
to  that  extent,  and  it  would  be  opposed  to 
precedents," 

It  is  a  rule  which  does  not  appear  to  be 
questioned  by  any  reported  case,  that  it  is 
tne  master's  duty  to  furnish  a  sufficient 
force  of  servants  to  accomplish  with  a 
reasonable  degree  of  safety  to  the  servants 
employed  the  particular  work  in  which  they 
40  L.R.A.(N.S.) 


are  engaged.  This  rule  is  specifically  laid 
down  in  the  following  cases  decided  since 
the  preparation  of  the  earlier  note:  Penn- 
sylvania R.  Co.  V.  Hartell,  ^5  C.  C.  A.  335, 
157  Fed.  667;  Denver  &  R  G.  R.  Co.  ▼.  Reit- 
er,  47  Colo.  417,  107  Pac.  1100;  Coughlan  v. 
Philadelphia,  B.  &  W.  R.  Co.  6  Penn.  (Del.) 
242,  67  Atl.  148;  Brown  v.  Rome  Mach.  ft 
Foundry  Co.  5  Ga.  App.  142,  62  S.  E.  720; 
Beard  ▼.  Georgian  Mfg.  Co.  8  Ga.  App.  618, 
70  S.  E.  57;  North  Chicago  Street  R.  Co. 
V.  Aufmann,  221  III.  614,  112  -Am.  St.  Rep. 
207,  77  N.  E.  1120;  Fitter  v.  Iowa  Teleph. 
Co.  143  Iowa,  689,  121  N.  W.  48;  Illinois 
C.  R.  Co.  V.  Langan,  116  Ky.  318,  76  S.  W. 
32;  Standard  Sanitary  Mfg.  Co.  ▼.  Minor, 
33  Ky.  L.  Rep.  982,  112  S.  W.  672;  Louis- 
ville  &  N,  R,  Co.  v.  Shelburne,  —  Ky.  — , 
117  S.  W.  303;  Dougherty  v.  Minneapolis 
Steel  &  Machinery  Co.  110  Minn.  497,  126 
N.  W.  136,  19  Ann.  Cas.  1043;  Meily  v.  St, 
Louis  &  S.  F.  R.  Co.  215  Mo.  567,  114  S.  W. 
1013;  Stewart  v.  Stone  &  W.  Engineering 
Corp.  44  Mont.  160,  119  Pac.  568;  Verlinda 
V.  Stone  &  W.  Engineering  Corp.  44  Mont. 
223,  119  Pac.  573;  Shaw  v.  Hi^land  Park 
Mfg.  Co.  146  N.  C.  235,  59  S.  E.  676;  Walsh 
V.  Smith,  26  R.  I.  554,  59  Atl.  922;  Ander- 
son v.  Southern  R.  Co.  70  S.  C.  490,  50  S. 
E.  202;  Riggers  ▼.  Catawba  Power  Co.  72 
S.  C.  264,  51  S.  E.  882;  Brown  v.  Gallivan 
Bldg.  Co.  88  S.  C.  80,  70  S.  E.  428;  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Bonn,  44  Tex.  Civ. 
App.  631,  99  8.  W.  413;  Turner  v.  Mis- 
souri, K.  &  T.  R.  Co.  46  Tex.  av.  App.  650, 
119  S.  W.  719. 

In  Coughlan  y.  Philadelphia,  B.  k  W.  R. 
Co.  6  Penn.  (Del.)  242,  67  Atl.  148,  in 
charging  the  jury.  Lore,  Ch.  J.,  said:  "It 
is  the  duty  of  the  master  to  see  that  the 
number  of  servants  engaged  upon  any  par- 
ticular work  is  sufficient  to  secure  the 
reasonable  safety  of  each  one  of  them." 

"It  is  well  recognized  now  that  one  of  the 
nondelegable  duties  of  the  master  is  to  fur- 
nish an  adequacy  of  competent  fellow  serv- 
ants to  do  the  work  in  hand."  Brown  v. 
Rome  Mach.  k  Foundry  Co.  6  Ga.  App.  142. 
62  S.  E.  720. 

An  instruction  to  the  effect  that  it 
was  the  duty    of    the    master  to  furnish 
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of  handling  heavj  objects  by  hand,  it  is  the 
duty  of  the  employer  to  provide  a  sufficient 
number  of  men  to  handle  the  same  in  rea- 
sonable safety  to  the  men  at  work,  and  if 
you  find  from  the  evidence  in  this  case  that 
the  defendant  did  not  have  a  sufficient  num- 
ber of  men  to  handle  the  door  in  question 
with  reasonable  safety  to  the  men  and  the 
plaintiff,  then  in  that  regard  you  can  find 
the  defendant  negligent  as  charged  by  the 
plaintiff."  Appellant  requested  instructions, 
refused  by  the  court,  to  the  effect  that,  be- 
fore respondent  would  be  entitled  to  re- 
cover, it  must  be  shown,  by  a  fair  prepon- 
derance of  the  evidence,  that  appellant's 
foreman  knew,  or  in  the  exercise  of  reason- 
able care  and  ordinary  prudence  should 
have  known,  the  men  directed  to  lower  the 


door  were  insuffijcient  in  number.  Appel- 
lant now  contends  the  trial  judge  erred  in 
the  instructions  given,  and  in  refusing  those 
requested.  It  argues  that  the  instructions 
given  made  it  an  insurer  of  the  sufficiency 
of  the  number  of  men  engaged,  and  informed 
the  jury  that  appellant  would  be  respon- 
sible should  the  men  be  found  insufficient, 
regardless  of  the  fact  whether  the  foreman 
exercised  reasonable  care  and  prudence  in 
determining  the  number  required.  Appel- 
lant insists  that,  if  reasonable  care  and 
prudence  were  used  by  the  foreman  in  de- 
termining the  required  number,  but,  by  rea- 
son of  a  mistake  in  judgment,  he  fixed  upon 
too  small  a  number,  and  the  accident  re- 
sulted from  the  want  of  more  men^  appel- 


onough  force  to  do  the  work  with  reason- 
able safety  to  all  those  engaged  in  it; 
that  if  it  knew,  or  by  ordinary  care  could 
have  known,  that  the  force  was  inadequate, 
and  if  the  plaintiff  did  not  know  it,  and  in 
consequence  of  such  lack  of  adequate  force 
plaintiff  was  injured,  the  master  was  liable 
to  the  injured  servant,  except  for  the  lat- 
ter's  own  negligence  in  the  matter,  if  any, — 
was  held  correct  in  Standard  Sanitary  Mfg. 
Co.  V.  Minor,  33  Ey.  L.  Rep.  982,  112  S. 
W.  672. 

If  a  master,  by  misrepresenting  to  his 
servant  one  of  the  conditions  of  a  particu- 
lar piece  of  labor,  induces  the  servant  to 
enter  upon  an  attempt  to  perform  it  with 
an  inadequacy  of  fellow  servants,  and  in- 
jury results  to  the  servant  from  the  task's 
proving  to  be  beyond  the  physical  capacity 
of  those  engaged  in  attempting  to  perform 
it,  the  servant  may  ordinarily  recover  from 
the  master  for  the  master's  wrong  in  fraudu- 
lently exposing  the  servant  to  an  extraordi- 
nary hazard;  provided  that  the  task  was 
one  as  to  which  the  master's  knowledge  was 
actually  or  constructively  greater  than  that 
of  the  servant.  Beard  v.  Georgian  Mfg.  Co. 
8  Ga.  App.  618,  70  S.  E.  57  (headnote  by 
court). 

In  Masner  v.  Atchison,  T.  &  S.  F.  R.  Co. 
101  C.  C.  A.  244,  177  Fed.  618,  it  was  held 
that  a  railroad  cconpany  was  liable  for  in- 
juries to*  a  switchman  caused  by  the  fore- 
man's sending  cars  down  a  track  without 
anyone  in  charge  of  them,  owing,  as  the 
foreman  said,  to  the  fact  that  it  was  im- 
possible for  him  to  do  the  work  which  was 
put  upon  him  if  he  detailed  men  to  take 
charge  of  the  cars. 

In  an  action  for  an  injury  caused  by  the 
fall  of  a  timber  which  was  being  moved,  evi- 
dence as  to  the  number  of  men  customarily 
used  in  moving  timbers  is  admissible.  Ala- 
bama G.  S.  R.  Co.  V.  Vail,  155  Ala.  382,  46 
So.  587. 

This  rule  is  generally  considered  to  be 
but  a  special  application  of  the  more  gen- 
eral rule  which  enjoins  upon  the  master  the 
duty  of  using  due  care  to  provide  reason- 
ably safe  instrumentalities  for  his  servants. 

Thus,  in  Meily  v.  St.  Louis  &  S.  F.  R.' 
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Co.  216  Mo.  567,  114  S.  W.  1013,  the  court 
said:  "It  is  as  much  the  duty  of  the  master 
to  furnish  a  sufficient  number  of  servants  to 
perform  the  duties  assigned  to  them  in  rea- 
sonabte  safety  as  it  is  to  furnish  them  with 
a  reasonably  safe  place  in  which  to  labor." 

And  in  Northern  P.  R.  Co.  v.  Herbert, 
116  U.  S.  642,  29  L.  ed.  755,  6  Sup.  Ct. 
Rep.  690,  the  court  said:  "The  servant  does 
not  undertake  to  incur  the  risks  arising 
from  the  want  of  sufficient  and  skilful  co- 
laborers,  or  from  defective  machinery. 
.  .  .  His  contract  implies  that  in  regard 
to  these  matters  his  employer  shall  make 
adequate  provision  that  no  danger  shall  en- 
sue to  him." 

In  order  that  the  servant  should  recover 
it  is  necessary  to  prove  that  the  failure  to 
provide  a  sufBcient  number  of  men  was  the 
cause  of  4he  injury.  Jackson  v.  Old  Do- 
minion Min.  Co.  151  Mo.  App.  640,  132  S. 
W.  306;  Hagglund  v.  St.  Hilaire  Lumber 
Co.  97  Minn.  94,  106  N.  W.  91 ;  Lake  Shore 
A  M.  S.  R.  Co.  V.  Whidden,  13-23  Ohio  C. 
C.  85. 

Whether  or  not  the  master  furnished  suf- 
ficient servants  to  unload  telephone  poles 
is  not  a  question  upon  which  expert  evi- 
dence is  conclusive.  Fitter  v.  Iowa  Teleph. 
Co.  143  Iowa,  689,  121  N.  W.  48.  But  the 
admission  of  evidence  as  to  the  number  of 
men  commonly  employed  by  defendant,  and 
the  testimony  of  a  qualified  witness  to  the 
effect  that  a  certain  number  of  men  were 
necessary  to  do  the  work  with  safety,  was 
held  not  to  be  error  in  Dell  ▼.  McGrath,  92 
Minn.  187,  99  N.  W.  629. 

Whether  or  not  the  master  has  fulfilled 
his  duty  of  furnishing  a  sufficient  number 
of  servants  is  ordinarily  a  question  for  the 
jury.  Fitter  v.  Iowa  Teleph.  Co.  supra; 
Bokamp  v.  Chicago  A  A.  R.  Co.  123  Mo. 
App.  270,  100  S.  W.  689;  Sheridan  v.  Inter- 
borough  Rapid  Transit  Co.  115  App.  Div. 
282,  100  N.  Y.  Supp.  821;  Gustafson  v. 
Seattle  Traction  Co.  28  Wash.  227,  68  Pac. 
721;  Smith  v.  Southern  R.  Co.  87  S.  C.  136, 
69  S.  E.  18;  Sandquist  -v.  Independent 
Teleph.  Co.  38  Wash.  313,  80  Pac.  539.  See 
also  1  Labatt,  Mast.  &  S.  §  205. 

In  1^  few  instances  ip  cases  qi  thfs  ^hf^ 
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lant  cannot  be  held  liable  for  such  mistaken 
determination. 

The  particular  alleged  act  of  negligence, 
to  support  which  evidence  was  introduced, 
was  that  appellant  failed  to  supply  a  suf- 
ficient number  of  workmen  to  safely  lower 
the  door.  It  is  elementary  that  a  master 
must  provide  a  sufficient  number  of  servants 
to  safely  perform  the  required  work.  This 
duty  imposed  upon  the  master  is  within 
the  rule  requiring  him  to  provide  his  serv- 
ant a  safe  place  to  work  and  safe  instru- 
mentalities with  which  to  work,  a  suitable 
number  of  competent  servants  being  as 
much  a  necessity  in  the  way  of  instru- 
mentalities  as   reasonably   safe   machinery 


and  appliances.  If  the  master  fails  to  pro- 
vide a  sufficient  number  of  servants  to  safe- 
ly perform  the  required  work,  and  such 
omission  results  from  his  failure  to  exercise 
reasonable  care  and  ordinary  caution  in 
ascertaining  and  selecting  the  required  num- 
ber, he  will  be  guilty  of  negligence.  "The 
obligation  of  a  master  to  furnish  reasonably 
safe  instrumentalities  for  the  performance 
of  his  work  embraces  the  obligation  to  pro- 
vide a  sufficient  number  of'  servanta  to  per- 
form the  work  safely."  26  Cyc.  1292.  The 
degree  of  care  required  of  the  master  is 
ordinary  or  reasonable  care,  such  as  men 
of  ordinary  care  and  prudence  engaged  in 
the  same  or  similar  business  on  their  own 


acter,  the  decision  turns  upon  the  sufficiency 
of  the  complaint. 

Thus,  a  complaint  of  a  servant  against 
his  master  for  injuries  received  in  the  per- 
formance of  the  work  because  of  negligence 
in  failing  to  furnish  sufficient  help  to  do 
the  work  with  safety  is  insufficient  which 
does  not  allege  that  any  particular  number 
of  men  were  promised  or  necessary  for  that 
purpose.  Indianapolis  Traction  &  Terminal 
Co.  V.  Kinney,  171  Ind.  612,  23  L.R.A.(N.S.) 
711,  85  N.  E.  954. 

So,  the  fact  that  fewer  men  were  used 
in  moving  a  timber  on  the  day  in  ques- 
tion than  had  been  used  on  the  previous 
day  or  days  in  moving  two  similar  timbers, 
without  any  evidence  as  to  why  the 
number  of  men  used  was  reduced,  is  not 
enough  to  warrant  a  finding  that  the 
superintendent  ought  to  have  Known  that 
the  slightly  longer  strain  to  which  the  men 
were  exposed  was  beyond  their  strength, — 
especially  in  view  of  the  plaintiff's  express 
disclaimer  of  any  complaint  that  too  few 
men  were  employed.  Bertholet  v.  J.  W. 
Bishop  Co.  187  Mass.  32,  72  N.  E.  342. 

In  cases  where  the  injured  servant  knows 
of  the  danger  of  working  with  insufficient 
number  of  servants,  but  continues  to  do  so 
without  complaint,  he  will  be  deemed  to 
have  assumed  the  risk  of  any  injury  caused 
.by  such  lack  of  sufficient  help.  Lake  v. 
Shenango  Furnace  Co.  88  C.  C.  A.  69,  160 
Fed.  887;  Morgan  v.  Wabash  R.  Co.  158 
111.  App.  344;  Manore  v.  Kilgore-Peteler 
Co.  107  Minn.  347,  120  N.  W.  340;  Blundell 
V.  Wm.  A.  Miller  Elevator  Mfg.  Co.  189  Mo. 
652,  88  S.  W.  103 ;  Herron  v.  American 
Steel  A  Wire  Co.  230  Pa.  90,  79  Atl.  228; 
International  A,  G.  N.  R.  Co.  v.  Figures,  40 
Tex.  Civ.  App.  255,  89  S.  W.  780;  Poll  v. 
Hewitt,  23  Ont.  Rep.  619  (defect  in  auto- 
matic brake  on  horse  power  which  saved 
the  necessity  of  an  extra  helper). 

So,  in  Morgan  v.  Wabash  R.  Co.  supra, 
the  court  said:  "The  fact  alone  that  a 
master  fails  to  employ  a  sufficient  number 
of  men  to  do  the  work  does  not  coQstitute 
a  cause  of  action." 

A  servant  experienced  in  the  particular 
work  in  which  he  is  engaged,  and  who  knows 
the  number  of  men  required  to  perform  the 
same  prudently  and  safely,  cannot  recover 
40  L.R,A.(N.S.) 


from  the  master  for  an  injury  alleged  to 
have  been  received  by  reason  of  the  failure 
of  the  latter  to  provide  a  sufficient  number 
of  workmen  to  perform  the  work  safely, 
where  it  is  shown  that  such  servant  at  the 
request  or  by  direction  of  the  master,  but 
voluntarily  and  without  protest  or  objec- 
tion, undertook  such  work  with  full  knowl- 
edge of  the  limited  number  of  workmen  em- 
ployed, and  of  the  risk,  if  any,  to  which  he 
would  thereby  be  exposed.  Cincinnati  Gas 
&  Electric  Co.  v.  Johnston,  76  Ohio  St.  119, 
81  N.  E.  155. 

If  the  injury  was  caused  partly  by  the 
plaintiff's  contributory  negligence  there  ean 
be  no  recovery,  even  if  the  master  had  been 
negligent  in  failing  to  provide  a  sufficient 
number  of  servants.  Beard  si  ey  v.  Murray 
Iron  Works  Co.  129  Iowa,  675,  106  N.  W. 
180. 

In  some  cases  where  the  servant  knew 
that  the  master  had  not  provided  a  sufficient 
number  of  servants,  a  recovery  has  been 
allowed  under  the  particular  rules  as  to  as- 
sumption of  risk,  statutory  or  otherwise, 
which  prevail  in  that  particular  jurisdic- 
tion. 

Thus,  in  Bodie  ▼.  Charleston  &  W.  C.  R. 
Co.  66  S.  C.  302,  44  S.  £.  943,  it  was  held 
that  knowledge  of  a  section  foreman  that 
he  had  an  insufficient  number  of  men  to 
handle  heavy  rails  would  not  prevent  a  re- 
covery for  injuries  received  while  so  en- 
gaged, under  the  Constitution  of  South 
Carolina,  which  provides  that  "knowledge  by 
an  employee  injured  by  the  defective  or  un- 
safe character  or  condition  of  any  ma- 
chinery, ways,  or  appliances  shall  be  no  de- 
fense to  an  injury  caused  thereby,  etc.'* 

And  in  Shaw  v.  Highland  Park  Mfg.  Ca 
146  N.  C.  235,  69  S.  E.  676,  where  a  re- 
covery was  allowed  for  injuries  caused  by 
the  master's  failure  to  furnish  sufficient 
help,  the  plaintiff  appreciated  the  danger, 
and  would  in  some  jurisdictions  undoubted- 
ly be  debarred  from  recovery  on  the  ground 
that  he  had  assumed  the  risk.  That  this 
defense  was  not  interposed  is  probably  due 
to  the  peculiar  rule  as  to  that  defense  which 
prevails  in  this  state.  See  note  to  Scheurer 
V.  Banner  Rubber  Co.  28  L.R.A.(N.S.)  1207, 
at  page  1240,  W.  M.  G. 
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account  are  in  the  habit  of  exercising, — ^that 
degree  of  diligence  and  precaution  which 
the  exigencies  of  the  particular  service  rea- 
sonably require.  The  master  is  not  an  in- 
surer of  the  competency  of  his  servants.'' 
26  Cye.  1295.  See  also  Johnson  v.  Ashland 
Water  Co.  71  Wis.  653,  6  Am.  St.  Rep. 
243,  37  N.  W.  823;  Peterson  v.  American 
Grass  Twin©  Co.  90"  Minn.  343,  96  N.  W. 
913.  The  same  principle  applies  in  select- 
ing a  sufficient  number  of  servants  for  the 
safe  performance  of  any  particular  work, 
and  it  will  be  for  the  jury  to  determine 
from  the  evidence,  under  proper  instruc- 
tions, whether,  in  selecting  the  number,  the 
master  has  exercised  ordinary  and  reason- 
able care,  such  as  men  of  ordinary  caution 
and  prudence  are  in  the  habit  of  exercising. 
In  Fitter  v.  Iowa  Teleph.  Co.  143  Iowa,  689, 
121  N.  W.  48,  a  case  strikingly  similar  to 
this,  it  was  contended  the  master  was  n^i- 
gent  in  failing  to  provide  a  sufficient  force 
of  men  to  handle  a  heavy  telephone  pole. 
The  appellate  court  reversed  the  order  of 
the  trial  court  by  which  a  verdict  had  been 
directed  for  the  defendant,  but  said:  "We 
may  say,  however,  that  the  contention  of  ap- 
pellee's counsel,  that  to  reverse  the  judg- 
ment below  is  to  hold  that  negligence  may 
be  inferred  from  the  bare  fact  that  plaintiff 
was  injured,  is  incorrect.  The  facts  and 
circumstances  under  which  the  injury  was 
sustained  are  shown  with  particularity. 
The  work  to  be  done,  the  method  of  its  pei^ 
fofmance,  the  help  furnished,  the  manner 
in  which  the  injury  was  received,  are  all 
matters  of  evidence.  Whether  this  showing 
indicated  the  exercise  of  reasonable  care 
was  a  matter  of  fact,  and  not  of  law.'' 

If  in  view  of  tha  happening  of  the  ac- 
cident^ and  plaintiff's  contention  that  it  was 
caused  by  an  insufficient  number  of  men  to 
do  the  work,  the  question  of  an  exercise  of 
reasonable  care  by  the  master  was  an  is- 
sue* of  fact  for  the  jury,  such  issue  should 
have  been  submitted  by  proper  instructions 
for  their  consideration.  The  single  fact  of 
the  happening  of  an  accident  which  would 
have  been  avoided  had  more  servants  been 
provided  to  safely  perform  the  work  is  not 
of  itself  sufficience  to  establish  negligence  of 
the  master.  It  must  also  appear  that  he 
did  not  exercise  ordinary  or  reasonable  care 
and  prudence  in  estimating  the  number  ac- 
tually provided  as  necessary  for  the  particu- 
lar work. 

The  master  is  not  an  insurer  of  the 
number  of  servants  required,  any* more  than 
he  is  of  their  competency.  If  he  were,  then 
to  relieve  him  from  any  possible  negligence 
in  such  cases  as  this,  it  would  become  his 
imperative  duty  to  make  a  preliminary  test 
not  only  of  the  weight  of  objects  about  to 
be  handled,  but  also  of  the  physical  strength 
40  L.R.A.(N.S.) 


and  endurance  of  the  servants  detailed  to 
perform  the  particular  work.  Such  a  re- 
quirement would  be  impracticable,  and,  in 
many  instances,  impossible.  The  law  only 
demands  an  exercise  of  reasonable  and 
ordinary  care  and  prudence  in  selecting  the 
number  of  men  to  perform  the  work. 

Respondent  contends  the  instruction  of 
which  appellant  complains  was  not  erro- 
neous, but  that  if  it  was,  no  prejudicial  er- 
ror resulted,  as  it  was  cured  by  other 
instructions  given.  The  only  other  instruc- 
tion upon  which  such  a  contention  can  be 
predicated  with  any  apparent  degree  of 
reason  reads  as  follows:  "The  way  to  de- 
termine whether  the  plaintiff  or  defendant 
was  negligent  or  not  is  to  compare  what 
was  done  or  left  undone  by  either  of  them 
with  what  would  have  been  done  or  left 
undone  by  a  man  acting  with  ordinary  pru- 
dence. If  a  man  acts  as  an  ordinarily 
prudent  man  would  act  under  the  same  cir- 
cumstances and  conditions,  there  is  no  neg- 
ligence; if  a  man  fails  to  act  as  an  ordi- 
narily prudent  man  would  act  under  the 
same  circumstances  and  conditions,  there  is 
negligence."  This  instruction  is  an  abstract 
statement,  in  most  general  terms,  of  a  rule 
to  be  employed  by  the  jury  in  determinii)g 
whether  either  appellant  or  respondent  was 
negligent,  and  does  not  correct  the  con- 
crete instruction  previously  given,  which 
declared  a  specific  act  on  appellant's  part 
to  have  been  negligent,  without  regard  to 
the  question  whether  its  foreman  did  or  did 
not  exercise  reasonable  or  ordinary  care  and 
prudence.  In  other  words,  when  the  trial 
judge  had  expressly  informed  the  jury  that 
putting  an  insufficient  number  of  men  to 
work  was  negligence,  and  thus  characterized 
and  defined  as  negligence  appellant's  very 
acts  to  which  respondent  and  his  witnesses 
had  testified,  it  would  not  be  reasonable,  fair, 
or  logical  to  say  the  error  thus  committed 
was  cured  by  a  later  instruction  whereby 
the  jury  were  told  a  person  would  not  be 
negligent  if  he  acted  as  an  ordinarily  pru- 
dent man  would  act  under  the  same  cir- 
cumstances and  conditions,  and  that  if  he 
did  not  so  act,  he  would  be  negligent.  By 
the  first  instruction  the  jury  were  advised 
that  the  doing  of  a  specific  act  was  in  it- 
self negligence.  By  the  second  or  supposed 
curative  instruction,  negligence  was  gener- 
ally defined  to  be  a  failure  to  act  as  a  per- 
son of  ordinary  prudence.  Considered  to- 
gether the  logical  conclusion  would  be  that 
the  person  who  did  the  specific  act  did  not, 
in  its  doing,  act  as  an  ordinarily  prudent 
man  would  under  the  same  circumstances 
and  conditions.  Kirby  Lumber  Co.  v.  Dick* 
erson,  42  Tex.  Civ.  App.  504,  94  S.  W.  163, 
is  especially  pertinent.  The  defendant  was 
charged   with    negligence   in   having   failed 
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to  provide  a  proper  foundation  for  a  stack 
of  lumber  which  fell  upon  the  plaintiff.  The 
trial  court  erroneously  instructed  the  jury 
on  the  duty  of  the  defendant  to  provide  a 
reasonably  safe  foundation.  It  was  con- 
tended in  the  appellate  court  that  other 
instructions  cured  the  error.  The  several 
instructions  quoted  in  the  opinion  are  in 
form  and  principle  similar  to  those  here 
involved.  The  Texas  court  of  civil  appeals, 
in  holding  the  error  had  not  been  cured, 
said:  "It  is  insisted  by  appellee  that,  in 
other  paragraphs  of  the  court's  charge, 
the  jury  were  properly  instructed  that  ap- 
pellant was  to  be  held  responsible  only  for 
the  failure  to  exercise  ordinary  care.  These 
instructions,  which  it  is  claimed  so  modi- 
fled  the  doctrine  laid  down  in  those  para- 
graphs of  the  charge  hereinbefore  quoted  as 
to  relieve  the  charge,  taken  as  a*  whole,  of 
any  injurious  consequences  to  appellant, 
are  as  follows:  The  mere  fact  that  an  ac- 
cident happens  or  an  injury  occurs  is  not 
of  itself  proof  of  negligence,  and  millmen 
are  not,  under  the  law,  required  to  use 
the  highest  possible  degree  of  care  and  cau- 
tion of  which  the  human  mind  can  con- 
ceive, or  such  degree  as  would  prevent  every 
P9ssible  accident,  but  they  are  only  required 
to  exercise  ordinary  care  and  diligence.' 
'You  are  charged  that  the  defendant  is  not 
to  be  held  as  an  insurer  of  its  employees 
against  accident  by  reason  of  unsafe  or 
insufficient  foundations  under  its  lumber 
piles,  but  is  by  the  law  only  required  to 
use  ordinary  care  and  caution  to  construct 
safe  foundations,  and  to  keep  them  in  such 
condition.'  These  instructions  unquestion- 
ably contain  a  proper  statement  of  the  law. 
The  question  to  be  determined  is  as  to  their 
effect  in  counteracting  the  effect  of  those 
portions  of  the  charge  objected  to.  The 
jury,  by  the  instructions  contained  in  the 
charge,  taken  as  a  whole,  are  required  to 
measure  appellant's  responsibility  by  two 
entirely  different  and  inconsistent  stand- 
ards. If  they  adopted  one,  they  had  to  dis- 
card the  other.  If  they  endeavored  to  rec- 
oncile them,  it  is  not  improbable  that  they 
may  have  construed  the  charge  to  mean,  as 
a  whole,  that,  while  appellant  was  only 
required  to  exercise  ordinary  care,  such 
ordinary  care  required  it,  as  matter  of  law, 
to  provide  such  reasonably  safe  foundations 
for  the  lumber  stack  as  is  c<Mnmonly  used 
by  skilled  and  experienced  millmen,  and 
such  as  they  could,  by  the  use  of  ordinary 
skill,  provide.  They  might  reasonably  un- 
derstand the  charge,  taken  as  a  whole,  arbi- 
trarily and  as  a  matter  of  law,  to  fix  the 
standard  of  ordinary  care  imposed  upon  ap- 
pellant by  an  absolute  requirement  to  pro- 
vide reasonably  safe  foundation  for  the 
stack.  So  understood,  those  portions  of 
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the  charge  referring  to  the  exereise  of  ordi- 
nary care  by  appellant  would  in  no  degree 
have  modified  the  objectionable  portions 
of  the  charge."  The  two  instructions  here 
given  in  effect  told  the  jury  (1)  that  a 
person  not  acting  with  ordinary  care  and 
prudence  is  negligent;  (2)  that  one  who 
provides  an  insufficient  number  of  men  is 
negligent.  From  the  two  thus  given,  the 
natural  conclusion  would  be  that  a  person 
who  provided  an  insufficient  number  of  men 
did  not  act  with  ordinary  care  and  prudence, 
and  was  necessarily  negligent.  Thus,  it  ap- 
pears that  the  issue  whether  appellant's 
foreman  acted  with  reasonable  or  ordinary 
care  and  prudence  was  not  properly  submit- 
ted to  the  jury. 

The  judgment  is  reversed,  and  the  eauae 
remanded  for  a  new  trial. 

<Morris    and    Ohadwick»    JJ^    ooncor. 
Dunbar,  Ch.  J^  dissents. 
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Master  and  servant  —  foreman's  as- 
signment of  insufficient  help  ^  lia- 
bility of  master. 

A  shipowner  who  furnishes  sufficient  men 
safely  to  load  the  vessel  is  not  liable  for  in- 
jury to  a  laborer  working  in  the  hold,  be- 
cause the  foreman  delegates  too  few  hands 
to  such  place  to  handle  the  material  sent 
down,  or  permits  too  much  to  go  down  at 
once  to  be  safely  handled  by  the  men  at 
work,  since  the  foreman  is,  with  respect  to 
such  details  of  the  work,  a  fellow  servant 
of  the  injured  employee.  • 

(February  2,  1912.) 


Note. -^  Liability  of  master  for  failure 
of  foreman  to  designate  enough 
hands  to  perform^  worlc. 

As  to  the  duty  of  the  master  to  provide 
sufficient  help,  see  note  to  Rosin  v.  Dan- 
aher  Lumber  Co.  ante,  913. 

In  jurisdictions  where  the  status  of  a 
servant  as  vice  principal  or  fellow  servant 
is  determined  by  the  character  of  the  act 
being  performed  by  him,  it  is  the  general 
rule  that  if^herever  the  master  has  employed 
an  adequate  force  of  servants  of  a  suffi- 
cient degree  of  skill  and  capacity,  and  fur- 
nished them  with  all  the  means  which  are 
essential  for  a  proper  discharge  of  their 
several  duties,  and  the  circumstances  are 
such  that  the  same  number  of  men  and  the 
same  degree  of  care  are  not  always  required. 
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APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  reversing  a 
judgment  of  a  Trial  Term  for  Kings  Coun- 
ty, Part  IV.,  dismissing  the  complaint  and 
granting  a  new  trial  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  Clyde  Sherwood,  with  Mr. 
Amos  H.  Stephens,  for  appellant: 

The  defendant  having  furnished  a  suffi- 
cient number  of  men  to  do  the  work,  any 
error  of  judgment,  or  even  negligence,  on 
the  part  of  the  foreman  in  distributing  the 
members  of  his  gang  to  their  respective 
stations,  was  not  imputable  to  the  employer. 


as  it  related  to  a  detail  of  the  work  in 
which  the  gang  was  engaged  necessarily 
entrusted  by  the  employer  to  the  skill  and 
judgment  of  the  hatch  foreman. 

Besel  V.  New  York  C.  A  H.  R.  R.  Co. 
70  N.  Y.  171;  Potter  v.  New  York  C.  & 
H.  R.  R.  Co.  136  N.  Y.  77,  32  N.  E.  603; 
Central  R.  Co.  v.  Keegan,  160  U.  S.  259, 
40  L.  ed.  418,  16  Sup.  Ct.  Rep.  269;  Reichel 
V.  New  York  C.  &  H.  R.  R.  Co.  130  N.  Y. 
682,  29  N.  K  763;  Hussey  v.  Coger,  112 
N.  Y.  614,  3  KRA.  559,  8  Am.  St.  Rep. 
787,  20  N.  E.  556;  Cullen  v.  Norton,  126 
N.  Y.  1,  26  N.  E.  905;  Loughlin  v.  State, 
105  N.  Y.  169,  11  N.  E.  371;  Kaare  v. 
Troy  Steel  &  I.  Co.  139  N.  Y.  369,  34  N.  E. 
901;  Vogel  v.  American  Bridge  Co.  180 
N.  Y.  873,  70  L.R.A.  726,  73  N.  B.  1;  Mc- 


he  is  lustified  in  leaving  to  them  the  exer- 
cise of  their  own  discretion  and  judgment 
in  the  disposition  and  distribution  of  the 
force  available. 

Thus,  a  railway  company  is  not  liable  for 
the  negligence  of  the  foreman  of  a  drill 
crew  in  sending  a  detached*  car  along  a 
track  where  other  cars  are  being  coupled, 
without  stationing  a  brakeman  upon  it  to 
control  its  movements.  Central  R.  Co.  v. 
Keegan,  160  U.  S.  269,  40  L.  ed.  418,  16 
Sup.  Ct  Rep.  269. 

No  negligence  can  be  imputed  to  a  rail- 
way company  for  an  omission  to  make 
regulations  as  to  the  number  of  brake- 
men  to  be  sent  on  a  train  of  detached  ears 
when  on  its  way  to  the  repair  track,  and 
in  what  positions  they  should  be  placed. 
Hence,  an  accident  due  to  the  fact  that 
there  were  too  few  brakemen  on  a  particu- 
lar train,  and  none  at  the  rear  end,  will 
be  held  to  be  attributable,  not  to  the  neg- 
ligence of  the  company,  but  to  that  of  one 
or  another  of  the  employees  engaged  in  dis- 
tributing the  cars.  Besel  v.  New  York  C. 
&  H.  R.  R.  Co.  70  N.  Y.  171  (car  repairer 
injured). 

In  Hussey  v.  Coger,  112  N.  Y.  614,  3 
L.R.A.  559,  8  Am.  St.  Rep.  787,  20  N.  E. 
556,  where  the  plaintiff  was  injured  through 
the  negligence  of  some  of  his  fellow  serv- 
ants, the  court  reasoned  thus:  "It  was 
no  part  of  the  duty  of  the  master  to  re- 
move hatches  or  direct  the  particular  mode 
of  doing  so,  any  more  than  to  direct  work- 
men in  the  use  of  the  tools  with  which 
they  performed  their  work.  There  were 
customary  and  established  modes  of  per- 
forming such  services,  and  each  employee 
was  expected  to  do  his  work  in  the  manner 
and  style  to  which  he  was  accustomed, 
without  special  directions  in  respect  there- 
to. It  was  entirely  immaterial  whether  the 
superintendent  undertook  to  perform  the 
work  of  removing  hatches,  or  ordered  it  to 
be  done  by  others;  he  was  in  either  case  en- 
gaged in  performing  the  duty  of  a  work- 
man. The  master  had  furnished  abundant 
help  to  do  the  work,  and  had  done  all  that 
was  required  of  him;  and  it  was  the  fault 
of  the  servants  that  a  sufficient  number  did 
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not  co-operate  to  perform  it  safely,  or  do  it 
in  the  manner  prescribed  by  custom .** 

In  Havwood  v.  Galveston,  H.  &  S.  A  R. 
Co.  38  Tex.  Civ.  App.  101,  85  8.  W.  433, 
it  was  held  that  a  servant  who  knew  that 
a  foreman  had  designated  too  few  men  to 
unload  heavy  timbers  from  a  car  must  be 
held  to  have  assumed  the  risk  of  injuries 
received  "by  him,  upon  proceeding  with  the 
work  under  such  conditions. 

A  complaint  which  fails  to  allege  that 
any  particular  number  of  men  were  prom- 
ised or  necessary  to  handle  rails  is  insuffi- 
cient to  sustain  an  action  at  common  law 
based  on  the  failure  of  a  foreman  to  assign 
sufficient  men  for  the  work.  Indianapolis 
Traction  A  Terminal  Co.  v.  Kinney,  171 
Ind.  612,  23  L.R.A.(N.S.)  711,  85  N.  E. 
954.  It  is  veiT  questionable  whether  the 
plaintiff  would  have  been  allowed  to  recover 
in  this  jurisdiction  even  if  the  complaint 
had  been  sufficient. 

The  question  whether  or  not  the  alleged 
negligence  of  a  master  mechanic  in  assign- 
ing too  few  men  to  perform  a  certain  piece 
of  work  was  the  negligence  of  a  fellow 
servant  or  a  breach  of  the  master's  duty 
was  raised,  but  not  decided,  in  Hamel  v. 
Newmarket  Mfg.  Co.  73  N.  H.  386,  62  Atl. 
592. 

It  has  also  been  held  that  there  can  be 
no  recovery  for  negligence  in  assigning 
servants  to  work  for  which  they  are  un- 
fitted, either  in  cases  where  the  unfitness 
was  the  cause  of  injury  to  the  unfit  person 
himself,  or  in  cases  where  the^  negligence 
with  which  it  is  sought  to  charge  the  mas- 
ter consisted  in  allowing  the  unfit  person 
whose  acts  were  the  direct  cause  of  tlie  in- 
jury to  undertake  duties  which  he  was  in- 
capable of  performing  properly. 

Thus,  where  the  act  alleged  to  have  di- 
rectly resulted  in  injury  was  that  of  a  fel- 
low servant  in  requiring  the  plaintiff  to 
lift  beyond  his  strength,  no  breach  of  the 
master's  duty  to  supply  a  safe  place  of 
work  or  safe  instrumentalities  is  mvolved. 
The  issue  presented  is  merely  one  of  the 
manner  in  which  a  servant  employed  a  prop- 
er instrument  of  work.  Robertson  v.  Chi- 
cago &  E.  R.  Co.  146  Ind.  486,  45  N.  £.  655. 
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Cosker  ▼.  Long  Island  R.  Ca  84  N.  T. 
77;  Cregan  v.  Maraton,  126  N.  Y.  668,  22 
Am.  St.  Rep.  864,  27  N.  E.  962;  Perry  ▼. 
Rogers,  167  N.  Y.  261,  61  N.  E.  1021;  De 
Vito  V.  Crage,  165  N.  Y.  378,  69  N.  E.  141 ; 
Capasso  ▼.  Woolfolk,  163  N.  Y.  472,  67  N. 
E.  760;  Citrone  ▼.  O'Rourke  Engineering 
Constr.  Co.  188  N.  Y.  339,  19  L.RA.(N.S.) 
340,  80  N.  E.  1092;  Russell  ▼.  Lehigh  Val- 
ley R.  Co.  188  N.  Y.  344,  19  LJEUL(N.S.) 
344,  81  N.  E.  122;  Webber  ▼.  Piper,  109  N. 
Y.  496,  17  N.  E.  216;  Madigan  v.  Oceanic 
Steam  Nav.  Co.  178  N.  Y.  242,  102  Am. 
St.  Rep.  496,  70  N.  E.  786;  Foster  ▼.  In- 
ternational  Paper  Ca  183  N.  Y.  46,  76  N. 
E.  933;  Vogel  v.  American  Bridge  Co.  180 
N.  Y-  373,  70  JmRJl.  726,  73  N.  E.  1 ;  Dow- 
dell  ▼.  Lackawanna  Steel  Go.  198  N.  Y.  862, 
91  N.  E.  789;  McConnell  y.  Morse  Iron 
Works  A  Dry  Dock  Co.  187  N.  Y.  841,  10 
L.RJL.(N.S.)    419,  80  N.  E.  190,  10  Ann. 


Cas.  205;  McCampbeli  ▼.  Canard  8.  S. 
Co.  144  N.  Y.  662,  39  N.  E.  637;  Crispin 
V.  Babbitt,  81  N.  Y.  616,  37  Am.  Rep.  621; 
Butler  ▼.  Townsend,  126  N.  Y.  106,  26  N.  E. 
1017;  Hudson  v.  Ocean  S.  S.  Co.  110  N.  Y. 
626,  17  N.  E.  342;  Filbert  v.  Delaware  &  H. 
Canal  Co.  121  N.  Y.  207,  23  N.  E.  1104; 
Hogan  v.  Smith,  125  N.  Y.  774, 26  N.  E.  742. 

All  of  the  details  of  this  simple  situation 
were  perfectly  well  known  to  the  plaintiff, 
a  longshoreman  of  many  years'  expericnioe, 
and  whatever  risk  there  was  incident  to 
that  situation  was  open  and  obyioua  and 
ijrell  known  to  and  assumed  by  him. 

Cahill  y.  Hilton,  106  N.  Y.  612,  13  N.  E. 
839;  Oombert  y.  McKay,  201  N.  T.  27,  — 
L.R.A.(N.S.)  — ,  94  N.  E.  186;  Jackson  y. 
Greene,  201  N.  Y.  76,  9^  N.  E.  1107 ;  Rooney 
y.  Brogan  Constr.  Co.  194  N.  Y.  32,  86  N. 
E.  814;  Dixon  y.  New  York,  O.  A  W.  R.  Co. 
198  N.  Y.  68,  91  N.  E.  271;  Kline  y.  Abra- 


8o,  a  railway  company  is  not  liable  for 
an  injury  to  a  brakeman  caused  by  the 
negligence  of  the  engineer  in  placing  his 
unskilled  fireman  temporarily  m  the  per- 
formance of  his  duties  in  handlinj^  the  en- 
gine. South  Florida  R.  Ca  y.  Frioe,  32 
Fla.  46,  13  So.  638;  Parrish  y.  Pensacola  & 
A.  R.  Co.  28  Fla.  261,  9  So.  696;  Houston  & 
T.  C.  R.  Co.  V.  Myers,  65  Tex.  110. 

A  master  is  not  liable  for  the  negligence 
of  his  foreman  in  designating,  from  among 
several  competent  employees,  a  helper  for 
another  servant,  merely  because  he  was  not 
as  competent^  as  one  who  might  have  been 
designated,  and  who  was  asked  for  to  as- 
sist on  the  particular  job.  Hilton  v.  Fitch- 
burg  R.  Co.  73  N.  H.  116,  68  L.RJL  428,  69 
Atl.  626. 

In. a  few  cases  where  the  employee  who 
had  charge  of  the  work,  with  power  of  des- 
ignating the  men  to  perform  the  different 
parts  of  it,  was  a  vice  principal,  because 
of  the  very  position  which  he  held  as  man- 
ager of  the  whole  of  the  master's  work,  or 
of  a  distinct  department  thereof,  it  has 
been  held  that  the  master  will  be  liable 
for  any  negligence  of  his  in  designating  too 
few  men  to  do  a  particular  piece  of  work, 
— the  general  rule  being  that  the  master  is 
liable  for  any  negligence  committed  by  an 
employee  occupying  such  a  position. 

Thus,  in,  Verlinda  v.  Stone  &  W.  Engi- 
neering Corp.  44  Mont.  223,  119  Pac.  673, 
the  failure  of  a  superintendent  to  provide 
assistance  in  lowering  a  chain  connected 
with  a  derrick,  which  was  too  heavy  for  a 
servant  to  lower  alone,  must  be  imputed  to 
the  master. 

And  in  Alabama  O.  S.  R  Co.  v.  Vail, 
142  Ala.  134,  110  Am.  St.  Rep.  23,  38  So. 
124,  it  was  held  that  a  foreman,  having 
been  delegated  by  the  master  with  the  duty 
of  hiring  and  discharging  servants  to  per- 
form the  work  over  which  he  was  foreman, 
was  the  representative  of  the  master  in 
that  matter,  and  under  obligation  to  employ 
servants  sufficient  to  do  tiiis  work.  The 
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court  wei^t  on  to  say:  "If  he  had  to  take 
some  away  to  perform  some  other  work,  he 
should  have  employed  others,  if  necessary, 
to  perform  this  work  properly." 

In  those  few  jurisdictions  where  the  su- 
perior servant  doctrine  prevails,  of  course, 
the  master  is  liable  for  the  negligence  of 
a  foreman  in  this  respect  as  he  ia  in  any 
other  respect. 

Thus,  in  Illinois  C.  R.  Ca  v.  Langan,  116 
Ky.  318,  76  S.  W.  32,  the  court  said  that 
among  the  primary  duties  owing  by  the 
master  to  the  servant  is  the  duty  to  'Or- 
nish them  a  reasonably  safe  place  in  which 
to  do  their  work,  and  must  furnish  them 
reasonably  safe  tools  and  appliances  with 
which  to  do  it.  Alongside  of  these  he 
must  furnish  them  adequate  assistance,  or 
a  sufficient  number  of  workmen.  So,  where 
the  master  assigns  or  imposes  upon  one  of 
his  servants  the  duty  of  representing  him 
in  providing  these  means,  the  servant's  acta 
are  deemed  to  be  those  of  the  master,  and 
for  a  single  neglect  by  such  servant  the 
master  is  responsible  as  though  he  acted  in 
person." 

So,  in  Masner  v.  Atchison,  T.  &  S.  F.  R. 
Co.  101  C.  C.  A.  244,  177  Fed.  618.  it  was 
held  that  a  railroad  company  was  liable 
for  injuries  to  a  switchman  caused  by  the 
foreman's  sending  cars  down  a  track  with- 
out anyone  in  cnarge  of  them,  owing,  mm 
the  foreman  said,  to  the  fact  that  it  wss 
impossible  for  him  to  do  the  work  which 
was  put  upon  him  if  he  detailed  men  to 
take  charge  of  the  ears.  The  court  said 
that  the  .defendant  was  negligent  either  by 
the  negligent  act  of  the  foreman  in  allow- 
ing the  cars  to  run  down  without  a  switch- 
man, or  by  its  own  failure  to  provide  a 
sufficient  number  of  switchmen  to  .do  the 
work  required.  This  decision  was  ren- 
dered under  the  California  statute  (CaL 
Civ.  Code,  S  1970)  which  virtually  estab- 
lishes in  that  state  the  so-called  "suoerior 
servant"  doctrine.  W.  M.  G. 
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ham,  178  N.  Y.  377,  70  N.  E.  923;  Drake 
V.  Auburn  City  R.  Co.  173  N.  Y.  466,  66  N. 
E.  121;  Crown  ▼.  Orr,  140  N.  Y.  450,  35 
N.  E.  648;  Gibson  ▼.  Erie  R.  Co.  63  N.  Y. 
449,  20  Am.  Rep.  652;  De  Forest  ▼.  Jewett, 
88  N.  Y.  264;  Maltbie  ▼.  Belden,  167  N. 
Y.  307,  64  L.R.A.  52,  60  N.  £.  646;  Appel 
V.  Buffalo,  N.  Y.  &  P.  R.  Co.  Ill  N.  Y. 
550,  19  K  £.  93;  Kennedy  v.  Mannhattan 
R.  Co.  145  N.  Y.  289,  39  N.  £.  956;  Rende 
V.  New  York  k  T.  S.  S.  Co.  187  N.  Y.  382, 
80  N.  E.  206. 

Mr.  Joseph  H.  Ijecour,  Jr.,  for  respond- 
ent: 

It  was  the  defendant's  duty  to  furnish 
four  men  for  the  specific  task  in  which 
plaintiff  was  engaged;  that  duty  was  not 
performed  as  a  matter  of  law  by  furnishing 
a  hatch  gang  of  the  usual  size. 

Flike  V.  Boston  &  A.  R.  Co.  53  N.  Y.  549, 
13  Am.  Rep.  545 ;  Sprong  v.  Boston  &  A.  R. 
Co.  58  N.  Y.  56;  O'Connall  v.  Thompson- 
Starrett  Co.  72  App.  Div.  47,  76  N.  Y.  Supp. 
296;  Harvey  v.  New  York  C.  &  H.  R.  R.  Co. 
19  Hun,  556;  McGovem  v.  Central  Vermont 
R.  Co.  123  N.  Y.  280,  25  N.  £.  373;  Shearm. 
&  Redf.  Negligence,  5th  ed.  303,  337;  Al- 
berta V.  Bache,  32  N.  Y.  S.  R.  1014,  10  N.  Y. 
Supp.  639;  Hankins  ▼.  New  York,  L.  E.  A, 
W.  R.  .Co.  142  N.  Y.  416,  25  L.R.A.  396, 
40  ]km.  St.  Rep.  616,  37  N.  E.  466;  Whit- 
taker  V.  Delaware  &  H.  Canal  Co.  126  N.  Y. 
544,  27  N.  E.  1042;  Pantzar  v.  Tilly  Foster 
Iron  Min.  Co.  99  N.  Y.  368,  2  N.  E.  24. 

The  defendant's  duty  to  supply  a  suffi- 
ciency of  workmen  could  not-  be  delegated 
to  Gleason,  so  as  to  relieve  defendant  from 
liability. 

Vogel  V.  American  Bridge  Co.  180  N.  Y. 
373,  70  L.R.A.  725,  73  N.  E.  1;  McCarthy 
V.  Pennsylvania  R.  Co.  189  N.  Y.  170,  81 
N.  E.  770;  Laning  v.  New  York  C.  R.  Co. 
49  N.  Y.  521,  10  Am.  Rep.  417;  Mann  v. 
Delaware  &'H.  Canal  Co.  91  N.  Y.  500; 
Sciolaro  v.  Asch,  198  N.  Y.  77,  32  L.R.A. 
(N.S.)  945,  91  N.  E.  263;  Booth  v.  Boston 
A  A.  R.  Co.  73  N.  Y.  38,  29  Am.  Rep.  97. 

The  defendant  is  not  relieved  from  re- 
sponsibility to  plaintiff  for  negligence  in 
the  performance  of  the  master's  duties,  by 
reason  of  the  fact  that  Gleason's  negligence 
as  a  fellow  servant  may  have  concurred  in 
causing  the  injury. 

Strauss  v.  New  York,  N.  H.  &  H.  R.  Co. 
91  App.  Div.  583,  87  N.  Y.  Supp.  67;  Lar- 
kin  V.  Washington  Mills  Co.  45  App.  Div. 
10,  61  N.  Y.  Supp.  93;  Flanagan  v.  F.  W. 
Carlin  Constr.  Co.  134  App.  Div.  236,  118 
N.  Y.  Siipp.  953;  Pepe  v.  Utica  Pipe  Foun- 
dry Co.  132  App.  Div.  458,  116  N.  Y.  Supp. 
921;  Swanton  v.  Hastings  Pav.  Co.  129 
App.  Div.  553,  114  N.  Y.  Supp.  443;  Young 
V.  Syracuse,  B.  &  N.  Y.  R.  Co.  45  App.  Div. 
296,  61  N.  Y.  Supp.  202 ;  Tetherton  v.  Unit- 
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ed  States  Talc  Co.  41  App.  Div.  613,  68 
N.  Y.  Supp.  55. 

Gray,   J.,  delivered  the  opinion  of  the 
court: 

This  is  a  common-law  action  to  recover 
damages  of  the  defendant  for  personal  in- 
juries sustained  by  the  plaintiff,  while  in 
its  empolyment  as  a  stevedore.  A  vessel 
of  the  defendant  was  being  loaded  with  a 
cargo  of  corrugated  iron,  and  the  particu- 
lar negligence  charged  in  the  complaint  was 
the  failure  to  provide  sufficient  and  compe- 
tent men  for  the  work.  The  case  was  sub- 
mitted to  the  jury  upon  the  question  wheth- 
er there  had  been  a  neglect  of  a  duty  on  the 
part  of  the  defendant,  to  furnish  a  suffi- 
ciency of  felllow  workmen  to  do  the  work 
to  which  the  plaintiff  had  been  assigned. 
The  question  of  the  competency  of  the  men 
in  the  gang  was  withdrawn  from  the  jury, 
and  is  not  in  the  case.  A  verdict  was  ren- 
dered for  the  plaintiff;  but  the  trial  court, 
on  the  defendant's  motion,  set  it  aside  and 
dismissed  the  complaint.  The  appellate 
division  has  reversed  the  judgment  entered 
in  favor  of  the  defendant  and  has  ordered 
a  new  trial;  the  justices  of  thc^t  court 
sharply  dividing  in  opinion. 

The  iron  was  being  transshipped  from  a 
lighter  into  the  hold  of  the  defendant's 
vessel.  For  that  purpose,  a  gang  of.  eight- 
een men  were  employed;  eight  being  placed 
in  the  hold  of  the  vessel  and  the  others 
being  engaged  on  the  deck  and  elsewhere, 
preparing  the  cargo  for  its  transshipment. 
Gleason  was  over  the  gang  as  foreman,  di- 
recting the  men  in  their  work  and  working 
with  them  upon  it.  The  plaintiff  was  sta- 
tioned in  the  hold  and  with  him  were  seven 
others,  whose  business  it  was  to  receive 
the  iron  as  it  descended,  and  to  stow  it 
away.  It  must  be  assumed  that,  for  the 
performance  of  the  general  work,  eighteen 
men  were  necessary,  and  that  it  was  cus- 
tomary to  have  eight  of  them  in  the  hold. 
Of  these  eight  men,  four  would  stand  on 
each  side  of  a  propeller  shaft  running  the 
length  of  the  vessel,  and,  alternately,  re- 
ceive and' handle  the  iron  as  it  descended 
on  either  side  of  the  shaft.  This  iron  was 
in  sheets  of  about  6  feet  in  length  by  2 
feet  in  width,  and  was  handled  in  bundles 
of  an  average  weight  of  200  pounds.  Sever- 
al of  these  bundles,  bound  together  by  a 
chain,  would  be  hooked  to  a  fall  of  the 
ship's  tackle,  raised  from  the  deck,  and 
then  lowered  into  the  hold.  Upon  the  day 
in  question  matters  had  proceeded  in  the 
usual  way  until  the  afternoon,  when  Glea- 
son, the  foreman,  transferred  four  of  the 
men  from  the  hold,  and  put  them  to  work 
upon  the  lighter.  That  left  the  plaintiff 
with  three  other  men  in  the  hold  to  unsling 
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and  stow  the  iron  bundles.  Gleason,  who 
was  a  witness  for  the  plaintiff,  said  that 
in^he  matter  of  making  this  change  he  was' 
using  his  own  judgment.  After  that>  the 
work  proceeded  in  the  hold,  two  men  only 
working  on  either  side  of  the  shaft,  until 
some  five  or  six  "draughts"  of  the  iron, 
as  the  loads  in  course  of  transshipment 
are  termed,  had  been  lowered.  These 
draughts  had  averaged  from  six  to  eight 
bundles  in  each,  and  had  been  easily  han- 
dled. To  quote  from  the  plaintiff's  testi- 
mony, TThey  would  come  down  six  to  eight 
in  a  bundle.  Those  we  could  handle  easily. 
We  had  handled  a  number  of  them,  just 
two  of  us."  When  the  accident  happened  to 
the  plaintiff,  a  heavier  draught  was  being 
lowered,  and,  after  being  unbound,  it  fell 
over  upon  the  plaintiff's  leg.  His  testi- 
mony describes  the  occurrence  in  this  wise: 
"I  remember  that  draught  in  particular. 
.  .  .  As  I  tried  to  steady  it,  I  could 
not  hold  it  up,  because  the  draught  was  too 
big.  ...  If  it  had  been  like  the  other 
draughts,  we  could  have  managed  it.  .  .  . 
I  tried  to  hold  up  this  draught  on  edge,  but 
it  came  right  over  on  me.  .  .  .  The 
trouble  with  that  one  was  it  wais  too  heavy, 
unusually  heavy.  .  .  .  When  we  tried  to  ease 
this  one  down,  we  couldn't  ease  it  the  same 
as  we  had  done  with  the  others,  and  we 
couldn't  get  out  of  the  way,  and  it  came 
right  back.  ...  It  tipped  over."  The  plain- 
tiff's fellow  workmen  in  the  hold,  describing 
the  character  of  their  work,  testified  that  in 
handling  the  draughts  when  there  were  four 
men,  "three  men  would  steady  them  and  one 
man  take  the  hook. off."  He  also  testified 
that,  after  the  number  of  men  was  so  re- 
duced, at  first  "we  handled  them  (the 
draughts)  without  any  difficulty;  we  could 
have  handled  this  one  without  any  diffi- 
culty, if  it  had  been  no  heavier  than  the 
others.  It  was  the  extra  size  and  weight 
that  made  the  trouble." 

The  evidence  in  this  case  makes  apparent 
the  fact  that  while  eight  men  should  have 
been  in  this  hold,  four  on  either  side  of  the 
shaft,  dividing  it,  in  order  to  handle  the 
bundles  of  iron,  the  reduction  of  that  force 
by  withdrawing  half  of  the  men  did  not  af- 
fect the  situation,  until  an  unusually  large 
load  was  hoisted  in.  But,  assuming  that 
the  usual  number  of  eight  men  should  have 
been  in  the  hold  for  the  handling  of  loads 
of  ordinary  size,  and  to  be  prepared  for  the 
case  of  extraordinary  ones,  the  question  is 
whether  the  act  of  Gleason,  the  gang  fore- 
man, should  be  imputed  to  the  defendant, 
as  the  general  employer.  Whether  Glea- 
son's  act  in  transferring  some  of  the  men 
from  the  hold  to  another  part  of  the  work 
was  a  negligent  one  on  his  part,  or,  as  he 
says,  one  in  the  exercise  of  his  judgment, 
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how  was  the  defendant  at  fault?  It  did  not 
relate  to  a  personal  duty  of  the  defendant. 
The  stowing  away  of  the  iron  in  the  hold 
was  obviously  but  a  detail  of  the  general 
work  of  loading  the  vessel  upon  which  the 
gang  was  engaged,  as  to  performing  which 
experience  and  observation  were  the  guides. 
Gleason,  though  the  foreman,  was  one  of 
the  complement  of  men  and  a  fellow  serv- 
ant; however,  in  grade  above  them.  He 
was  himself  trucking  the  iron  from  the 
lighter.  Concededly  a  sufficient  number  of 
men  were  provided  for,  and  continuously 
retained  upon,  the  general  work  of  loading 
tlie  vessel  with  a  cargo  of  the  iron,  and 
there  is  no  suggestion  that  they  were  not 
competent  workmen.  The  duty  of  the  de- 
fendant  in  that  respect  was  fully  dis- 
charged, and  necessarily  details  of  the  work 
were  left  to  the  men.  With  equal  necessity, 
their  foreman  was  invested  with  some  meas- 
ure of  discretion  and  judgment  in  managing 
the  execution  of  the  work. 

If,  in  the  execution  of  some  detail  of  the 
common  work  upon  which  a  number  of 
men  are  employed,  an  injury  is  occasioned 
through  the  fault  of  one  of  them,  whether 
he  be  the  foreman  or  not,  it  is  not  to  be 
imputed  to  the  employer.  When  Gleason 
omitted  to  keep  the  eight  men  in  the  hold 
of  the  vessel,  whether  it  be  regarded  as  fteg- 
ligence  on  his  part,  or  as  an  error  of  judg- 
ment, it  was  the  omission  of  a  duty  which 
rested  upon  him  as  a  fellow  servant,  con- 
cerning a  detail  of  the  work.  The  defend- 
ant having  been  careful  to  provide  a  suffi- 
cient number  of  competent  workmen,  no 
further  duty  rested  upon  it  with  respect 
to  the  distribution  of  the  men  in  the  vari- 
ous phases  of  the  work.  It  was  under  no 
obligation  to  direct  their  actions  at  all 
moments,  or  to  see  to  it  that  the  men  were 
kept  at  their  proper  stations.  This  is  the 
rule  inferable  from  many  cases  in  which  a 
master  has  committed  the  management  of 
ordinary  work  to  a  coemployee  of  superior 
grade,  after  discharging  all  those  other 
obligations  incumbent  upon  him  when  plan- 
ning and  prescribing  the  work  to  be  done. 
Besel  v.NewYork,  C.&H.R.R.  Co.70  N.Y. 
171 ;  Potter  ▼.  New  York  C.  k  H.  R.  R.  Co. 
136  N.  Y.  77,  32  N.  E.  603;  Loughlin  v. 
State,  105  N.  Y.  159,  163,  11  N.  E.  371; 
Cullen  V.  Norton,  126  N.  Y.  1,  26  N.  E.  906; 
Madigan  v.  Oceanic  Steam  Nav.  Co.  178  N. 
Y.  242,  102  Am.  St.  Rep.  496,  70  N.  E.  785; 
Vogel  V.  American  Bridge  Co.  180  N.  Y. 
373,  70  L.R.A.  725,  73  N.  E.  1. 

In  Besel  v.  New  York  C.  &  H.  R.  R.  Co. 
supra,  a  part  of  a  train  which  was  being 
moved  separated  and,  running  back  against 
some  cars  standing  on  the  track,  under  one 
of  which  the  plaintiff's  intestate  was  work- 
ing, caused  them  to  run  over  him.    It  was 
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contended  that  a  sufficient  number  of  brake- 
men  were  not  en  the  detached  train,  en- 
gaged in  the  work  of  running  it  and  in 
distributing  the  cars,  and  that  none  was 
at  the  rear  end  of  the  train.  A  judgment 
for  the  plaintiff  was  reversed  upon  the 
ground  that  the  defendant  was  not  liable 
for  an  injury,  which  was  to  be  imputed  to 
the  negligence  of  the  head  brakeman,  a  fel- 
low servant.  The  general  rule  was  laid 
down  that  the  duty  of  the  corporation  was 
to  employ  a  sufficient  number  of  workmen 
and  such  persons  over  them  as  were  quali- 
fied, competent,  and  skilful.  The  opinion 
then  proceeded  to  consider  the  question  of 
the  alleged  negligence:  "Although  there 
was  not  the  usual  number  of  bfakemen  on 
the  top  of  the  cars  which  were  being  taken 
out,  it  was  not  occasioned  by  the  negligence 
of  the  defendant  or  the  yard  master,  be- 
cause they  were  provided  and  on  hand,  and 
neither  the  yard  master  nor  his  assistant 
are  shown  to  have  had  any  notice  or  knowl- 
edge that  they  were  not  on  the  train. 
.  .  •  The  head  brakeman  had  immediate 
charge  of  this  branch  of  the  work  and  the 
eng&e  and  men  engaged  in  the  same,  all  of 
which  persons  were  in  the  yard  at  the  time. 
.  .  •  Belh  the  yard  master  and  head 
brakeman  were  eoemployees  with  the  de- 
ceased and  the  other  employees,  although 
not  of  equal  degree.  .  .  .  All  were  en- 
gaged in  the  same  common  work  and  for  the 
same  common  purpose,  and  the  acts  of  no 
one  of  them  could  render  the  defendant  lia- 
ble for  an  injury  to  another.  As  the  cor- 
poration employed  all  the  men  which  were 
required,  who  were  of  a  sufficient  degree 
•f  skill  and  capacity,  .  .  .  and  was  un- 
der no  obligation  to  direct, their  actions  in 
every  instance  to  a  greater  extent  than  was 
actually  done,  ...  it  was  justified  in 
leaving  to  them  the  exercise  of  their  own 
discretion  and  judgment."  70  N.  Y.  175. 
In  Potter  v.  New  York  C.  &  H.  R.  R.  Co. 
supra,  the  plaintiff's  intestate,  while  in- 
specting cars,  was  killed  by  being  crushed 
between  bumpers,  as  the  result  of  the  shunt- 
ing of  cars  upon  the  track.  It  was  claimed 
that  proper  care  required  there  should  be 
flagmen  upon  the  cars  to  signal  the  engineer 
and  a  brakeman  on  the  shunted  cars  to  con- 
trol their  motion.  The  judgment  roeov- 
ered  by  the  plaintiff  was  reversed,  and  a 
refusal  to  nonsuit  was  held  to  have  been 
error,  upon  the  ground  that,  the  master's 
duty  having  been  fully  discharged  by  pro- 
viding sufficient  and  competent  brakemen 
to  do  the  work  under  proper  regulations, 
tibe  failure  of  the  brakeman  to  be  at  his 
poet  was  the  negligence  of  the  coservant. 
It  was  held  that  the  master  was  under  no 
duty  "to  see  to  it  that  the  servants  em- 
ployed as  brakemen  or  otherwise  should  be 
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at  their  posts.  •  .  i«  It  is  quite  obvious" 
(Judge  Andrews  remarks  in  his  opinion) 
''that  the  work  of  shifting  cars  in  a  railroad 
yard  must  be  left  in  a  great  measure  to  the 
judgment  and  discretion  of  the  servants  of 
the  railroad  who  are  intrusted  with  the 
management  of  the  yard.  The  details  must 
be  left  to  thenif  and  all  that  the  company 
can  do  for  the  protection  of  its  employees 
is  to  provide  competent  coservants  and  pre- 
scribe such  regulations  as  experience  shows 
may  be  best  calculated  to  secure  their 
safety."  136  N.  Y.  81,  82,  32  N.  E.  604, 
citing  Besel  ▼.  New  York  C.  &  H.  R.  R.  Co. 
supra.  While  in  actions  by  the  servant  to 
recover  against  the  master  for  the  results 
of  some  alleged  neglect  of  a  duty  owing  by 
him,  each  case  must  usually  stand  upon  its 
own  facts,  nevertheless,  in  these  cases  which 
have  been  cited  I  think  a  general  rule  of 
nonliability  appears  and  controls,  where,  as 
here,  it  is  shown,  not  that  there  was  an 
insufficient  supply  of  competent  workmen, 
but  that  the  negligence  or  error  of  a  co- 
employee  of  higher  grade,  in  ordering  their 
distribution  in  the  execution  of  a  detail  of 
the  work,  was  the  contributing  cause.  If 
the  master  has  furnished  all  the  workmen 
required  to  perform  the  particular  work, 
"it  was,"  to  use  the  language  of  Chief  Judge 
Ruger  in  Hussey  v.  Coger,  112  N.  Y.  614, 
621,  8  L.R.A.  559,  8  Am.  St.  Rep.  787,  20 
N.  £.  556,  559,  "the  fault  of  the  servants 
that  a  sufficient  number  did  not  co-operate 
to  perform  it  safely,  or  do  it  in  the  man- 
ner prescribed  by  custom."  In  the  case  of 
Flike  V.  Boston  &  A.  R.  Co.  53  N.  Y.  649, 
13  Am.  Rep.  545,  cited  in  the  opinion  be- 
low, the  defendant  was  held  liable  for  neg- 
ligence and  a  want  of  care,  inasmuch  as 
there  was  a  deficiency  of  brakemen  upon 
the  train  which  caused  the  accident  to  the 
deceased,  a  fireman  on  the  engine.  In  that 
case  the  conductor,  whose  business  it  was  to 
make  up  the  train  and  to  station  the  brake- 
men,  had  failed  to  provide  a  sufficient  num- 
ber of  them  when  sending  it  out.  As  that 
was  a  primary  duty  owing  by  the  defend- 
ant, as  master,  the  neglect  of  the  conductor 
was  imputable  to  it.  As  to  that  duty,  he 
occupied  the  master's  place.  That  case  was 
referred  to  in  the  Besel  and  Potter  Cases, 
ubi  supra,  as  illustrating  a  violation  of  the 
master's  duty  in  not  having  employed  a 
sufficient  number  of  men  to  perform  the 
work. 

I  think  that  the  charge  of  negligence 
against  the  defendant  in  a  failure  to  em- 
ploy a  sufficient  number  of  men  for  the 
work  in  question  fails,  inasmuch  as  the 
only  insufficiency  shown  was  an  omission 
of  the  foreman  to  continue  upon  a  part 
of  the  work  the  customary  number  of  men. 
— a  fault,  if  it  was  one,  which  was  added 
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to  in  its  gravity  by  Increasing  the  size  of 
the  draughts  or  loads.  It  will  be  remem- 
bered that  the  evidence  showed  that,  had 
the  number  of  bundles  in  a  load  not  been 
increased  beyond  what  it  had  been,  the  men 
left  in  the  hold  would  have  been  sufficient, 
and  it  was  only  when  the  increased  number 
was  lowered  that  the  accident  happened. 
That  was,  again,  a  detail  of  the  work  which 
the  foreman  was  solely  responsible  for.  In 
principle,  the  omission  of  duty  in  this  case 
is  analogous  to  that  of  the  foreman  who, 
when  the  master  has  supplied  some  article 
necessary  to  the  proper  performance  of  the 
work  in  sufficient  quantity,  omits  to  avail 
himself  of  it  when  there  is  need,  an^  an 
accident  ensues.  Whether  the  omission  is 
.  attributable  to  neglect  or  to  an  error  of 
judgment,  it  relates  to  a  detail  of  the  work, 
and  ^  not  to  a  personal  duty  of  the  master. 
See  Madigan  v.  Oceanic  Steam  Nav.  Co.  178 
N.  Y.  242,  246,  102  Am.  St.  Rep.  496,  70 
N.  £.  786;  Vogel  v.  American  Bridge  Co. 
180  N.  Y.  373,  70  LJIJ^.  726,  73  N.  E.  1. 
I  think  that  the  order  of  the  Appellate 
Division  should  be  reversed,  and  tiiat  the 
judgment  entered  in  favor  ojf  the  defendant 
at  the  I'rial  Term,  dismissing  the  complaint 
of  the  plaintiff,  should  be  affirmed,  with 
costs  in  both  courts. 

Oallen,  Gh.  J.,  and  Halght,  Vann,  Wer- 
ner,  Hlscock,  and  Colllii^  JJ.«  concur. 
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STATE  OF  WEST  VIRGINIA 

V. 

JOHN  H.  GRAHAM,  Plff.  in  Err. 

(68  W.  Va.  248,  69  S.  B.  1010.) 

Criminal  law  —  habitual  criminal  — 
additional  sentence. 

1.  The  provisions  of  Code  1906,  chap.  166, 
§§  1  to  6  inclusive,  pursuant  to  which,  by 
an  information  in  the  circuit  court  of  the 
county  in  which  the  penitentiary  is  situ- 
ated, there  may  be  imposed  the  additional 
sentence  provided  by  law  upon  a  convict 
who  once  or  twice  before  has  been  convicted 
and  sentenced  to  a  penitentiary,  are  not 
violative  of  any  constitutional  guaranty. 

Same  — -  necessity  of  indictment. 

2.  By  proceedings  under  the  statute  men- 

Headnotes  by  Robinson,  P. 

Note.  —  As  to  constitutionality  of  stat- 
utes enhancing  penalty  for  crimes  when 
committed  by  habitual  criminals  or  prior 
offenders,  see  notes  to  Re  Miller,  34  L.R.A. 
398,  and  Com.  ▼.  McDermott.  24  L.R.A. 
(N.S.)  432. 
40  T«.R.A.(NJ3.) 


tioned,  the  convict  is  not  held  to  answer 
for  a  crime  so  as  to  require  presentment  or 
indictment  of  a  grand  jury,  nor  is  he  there- 
by twice  put  in  jeopardy  for  an  offenses 

(November  22,  1910.)     ' 

ERROR  to  the  Circuit  Court  for  Marshall 
County  to  review  a  judgment  convict- 
ing defendant  of  felony  and  imposing  sen- 
tence under  the  statute  authorizing  addi- 
tional punishments  in  case  of  successive 
convictions.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ererett  F.  Moore  and  D.  B. 
Ovans,  for  plaintiff  in  error: 

The  increased  penalty  is  an  inseparable 
part  of  the  integral  offense,  and  must  be 
alleged  in  the  indictment. 

12  Cyc.  960;  Com.  v.  Harrington,  130 
Mass.  36;  Tuttle  v.  Com.  2  Gray,  506; 
Com.  v.  Holley,  3  Gray,  468;  Garvey  ▼. 
Com.  8  Gray,  382;  People  v.  Sickles,  156 
N.  Y.  641,  61  N.  E.  288;  Evans  v.  State, 
160  Md.  661,  60  N.  E.  820;  ^z  parte  Lange, 
18  Wall.  173,  21  L.  ed.  877. 

The  proceeding  by  information  wa^  in 
conflict  with  art.  3,  §  4,  of  our  Constitu- 
tion, and  was  not  due  course  of  law. 

Hurtado  v.  California,  110  U.  S.  516,  636, 
28  L.  ed.  232,  238,  4  Sup.  Ct  Rep.  Ill, 
292;  King  ▼.  Lynn,  90  Va.  346,  18  S.  E. 
439. 

If  the  defendant  is  not  entitled  to  claim 
the  protection  of  the  Constitution  because 
he  is  a  convicted  felon,  and  if  he  has 
''only  such  rights  as.  the  statutes  give 
him,"  his  prosecution  in  the  criminal  court 
of  Wood  county  for  the  offense  there  com- 
mitted was  void,  as  that  court  absolutely 
had  no  jurisdiction  to  try  him  for  said 
offense. 

Davis  ▼.  Packard,  7  Pet.  276,  8  L.  ed. 
684;  Ex  parte  Bain,  121  U.  S.  1,  30  L. 
ed.  849,  7  Sup.  Ct.  Rep.  781,  6  Am.  Crim. 
Rep.  122. 

Mr.  William  6.  Conley,  Attorney  Gen- 
eral, for  the  State: 

The  defendant  by  his  voluntary  criminal 
course  had  placed  himself  beyond  the  pro- 
visions referred  to  in  the  Bill   of  Rights. 

Ruffin  V.  Com.  21  Gratt.  790;  King  v. 
Lynn,  90  Va.  346,  18  S.  E.  439;  Noles  v. 
State,  24  Ala.  672;  State  v.  Keyes,  8  Vt. 
57,  30  Am.  Dec.  460;  Wharton,  Crim.  PL 
&  Pr.  88. 

Robinson,  P.,  delivered  the  opinion  of 
the  court: 

John  H.  Graham,  alias  John  H.  Ratcliff, 
alias  J.  H.  Gray,  for  the  third  time  a  con- 
vict in  the  penitentiary  at  Moundsville, 
was  proceeded  against  by  information  in 
the  circuit  court  of  Marshall  county  pur* 
suant  to  the  provisions  of  Code  1906,  ehi^fk 
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165,  §§  1  to  5  incluBive.  For  clear  under- 
standing it  seems  necessary  to  recite  this 
statute: 

"1.  All  criminal  proceedings  against  con- 
victs in  the  penitentiary  shall  be  in  the 
eircuit  court  of  the  county  of  Marshall. 

"2.  When  a  prisoner  convicted  of  an  of- 
fense, and  sentenced  to  confinement  there- 
for in  the  penitentiary,  is  received  therein, 
if  he  was  before  sentenced  to  a  like  punish- 
ment, and  the  record  of  his  conviction  does 
not  .show  that  he  has  been  sentenced  under 
the  23d  or  24th  section  of  chapter  152, 
the  superintendent  of  the  penitentiary  shall 
give  information  thereof,  without  delay,  to 
the  said  circuit  court  of  the  county  of  Mar- 
shall, whether  it  be  alleged  or  not  in  the 
indictment  on  which  he  was  so  convicted, 
that  he  had  been  before  sentenced  to  a  like 
punishment. 

"3.  The  said  court  shall  cause  the  con- 
vict to  be  brought  before  it,  and  upon  an 
information  filed,  setting  forth  the  several 
records  of  conviction,  and  alleging  the  iden- 
tity of  the  prisoner  with  the  person  named 
in  each,  shall  require  the  convict  named 
to  say  whether  he  is  the  same  person  or  not. 

"4.  If  he  Bay  he  is  not,  or  remain  silent, 
his  plea,  or  the  fact  of  his  silence,  shall  be 
entered  of  record,  and  a  jury  shall  be  im- 
paneled to  inquire  whether  the  convict  is 
the  same  person  mentioned  in  the  several 
records. 

"5.  If  the  jury  find  that  he  is  not  tlie 
same  pei'son,  he  shall  be  remanded  to  the 
penitentiary;  but  if  they  find  that  he  is  the 
same  person,  or  if  he  acknowledge  in  open 
court,  after  being  duly  cautioned,  that  he 
is  the  same  person,  the  court  shall  sentence 
him  to  such  further  confinement  as  is  pre- 
scribed by  chapter  152  on  a  second  or  third 
conviction,  as  the  case  may  be." 

The  information  averred  that  Graham  in 
1898  was  convicted  and  sentenced  to  the 
penitentiary  for  two  years,  in  the  circuit 
court  of  Pocahontas  county;  that  in  1901, 
for  a  subsequent  offense,  he  was  convicted 
and  sentenced  to  the  penitentiary  for  ten 
years,  in  the  circuit  court  of  Mineral  coun- 
ty; that  he  was  paroled  from  the  peniten- 
tiary while  serving  the  sentence  last  men- 
tioned ;  that  in  1907,  for  a  third  offense,  he 
was  convicted  and  sentenced  to  the  peni- 
tentiary for  five  years,  in  the  criminal 
court  of  Wood  county;  that  the  indictment 
under  which  he  was  convicted  in  Mineral 
county  set  forth  the  former  conviction  and 
sentence  in  Pocahontas  county;  and  that 
the  indictment  under  which  he  was  convict- 
ed in  Wood  county  did  not  set  forth  or  show 
either  of  the  former  convictions  or  senten- 
ces. The  information,  filed  by  the  prose- 
cuting attorney  of  Marshall  county,  was 
speeifle  and  direct  in  its  averments  of  the 
40  liJUA.(N.S.) 


facts  and  records  of  the  several  convictions 
and  sentences.  It  prayed  that  Graham  be 
proceeded  against  and  made  to  answer  the 
state  in  the  premises.  He  was  brought  bo- 
fore  the  court  in  the  custody  of  a  guard  of 
the  penitentiary.  He  appeared  to  the  in- 
formation filed  against  him,  and  moved 
to  quash  the  same.  The  motion  to  quash 
was  overruled;  and  thereupon  for  plea  he 
said  that  he  was  not  the  same  person 
named  in  the  information  as  having  been 
twice  before  convicted  and  sentenced  to 
the  penitentiary.  Issue  was  joined  on  this 
plea,  and  the  same  was  tried  by  a  jury. 
By  the  verdict  it  was  found  that  the  de- 
fendant Graham  was  the  same  person  who 
formerly  had  been  convicted  and  sentenced, 
as  alleged,  in  the  counties  of  Pocahontas 
and  Mineral.  Motion  to  set  aside  the  ver- 
dict and  grant  a  new  trial,  and  motion  in 
arrest  of  judgment,  were  overruled.  There- 
upon^he  court  sentenced  Graham  to  the 
penitentiary  for  life,  that  being  the  sen- 
tence provided  for  convicts  who  have  twice 
before  been  sentenced  in  the  United  States 
to  confinement  in  a  penitentiary.  Code 
1906,  chap.  152,  §  25. 

By  this  writ  of  error  it  is  sought,  upon 
many  grounds,  to  overthrow  the  proceed- 
ings and  sentence.  It  is  submitted  that  the 
information  should  have  been  quashed  be- 
cause it  was  not  verified.  This  objection 
was  not  good.  A  prosecuting  officer  need 
not  swear  to  an  information  which  he  offi- 
cially tenders,  unless  the  statute  so  directs, 
since  he  acts  under  his  official  oath.  1 
Bishop,  Crim.  Proc.  §  718.  The  exceptions 
which  relate  to  the  trial  itself,  involving 
the  admissibility  and  weight  of  evidence, 
are  by  no  means  well  taken.  The  identity 
of  Graham  as  the  person  formerly  convict- 
ed and  sentenced  was  clearly  and  regularly 
established,  if  there  was  warrant  in  law  for 
such  proceedings  as  were  had.  Nor  is 
there  anything  in  the  point  that  the  crim- 
inal court  of  Wood  county  did  not  have  ju- 
risdiction of  the  trial  of  a  paroled  convict 
for  an  offense  committed  by  him  in  that 
county.  But  a  question  of  merit  is  pre- 
sented: Is  the  statute  upon  which  the 
proceedings  were  founded  constitutional 
and  valid? 

The  statute  is  not  contrary  to  any  con- 
stitutional provision.  It  is  a  valid  act. 
It  is  not  a  violation  of  the  provision  that 
one  shall  not  be  held  to  answer  for  treason, 
felony,  or  other  crime  not  cognizable  by  a 
justice,  unless  on  presentment  or  indict- 
ment of  a  grand  jury.  The  proceedings  for 
increased  sentence  are  not  a  holding  to  an- 
swer for  the  crime  to  which  that  sentence 
belongs.  Graham  had  already  been  held  to 
answer  for  the  crime  itself, — ^for  the  estab- 
lishment of  the  fact  of  guilt.    This  hold- 
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ing  for  crime  was  by  indictment  in  the 
criminal  court  of  Wood  county.  By  these 
proceedings  he  is  not  held  to  answer  for  an 
offense.  He  is  not  made  to  defend  against 
a  charge  for  erime.  He  is  in  no  wise  called 
upon  to  answer  in  relation  to  alleged  crime. 
No  allegation  of  crime  is  in  the  informa- 
tion. It  only  alleges  his  status  as  a  con- 
vict. It  alleges  that  he*  has  been  held  to 
answer  for  erime,  and  that  he  stands  con- 
victed of  it  through  the  indictment  of  a 
grand  jury.  It  points  him  out  as  a  con- 
vict already  held,  upon  whom  rests  the 
general  sentence  of  the  law  of  life  impris- 
onment. That  general  sentence  is:  "When 
any  such  convict  shall  have  been  twice  be- 
fore sentenced  in  the  United  States  to  con- 
finement in  a  penitentiary,  he  shall  be  sen- 
tenced to  be  confined  in  the  penitentiary  for 
life."  Code  1906,  chap.  152,  §  24.  The 
proceedings  under  the  statute  are  for  iden- 
tification only.  They  are  clearly  qg^t  for 
the  establishment  of  guilt.  The  question 
of  guilt  is  not  reopened.  The  information 
only  calls  upon  the  convict  to  answer  al- 
leged identification  for  sentence.  The  Con- 
stitution does  not  provide  that  such  pro- 
cedure must  be  by  presentment  or  indict- 
ment of  a  grand  jury. 

Nor  was  Graham  again  put  in  jeopardy 
for  the  offense  as  to  which  he  stood  con- 
victed in  Wood  county.  The  Constitution 
does  forbid  that  one  be  twice  put  in  jeop- 
ardy of  life  or  liberty  for  the  same  offense. 
But  it  does  not  forbid  that  the  leigslature 
may  provide  proceedings  for  the  identifica- 
tion of  those  convicted  of  crime  upon  whom 
as  a  class  the  law  imposes  additional  pun- 
ishment. By  a  single  jeopardy  the  former 
convict  has  been  held  to  answer,  and  the 
offense  established  against  him.  Thus  he 
has  been  classed  with  those  over  whom,  by 
law,  hangs  additional  imprisonment.  It 
only  remains  for  him  to  be  properly  identi- 
fied as  belonging  to  that  class.  The  iden- 
tification may  be  at  the  time  of  the  trial 
for  the  offense,  if  the  facts  are  then  known 
and  alleged;  or  it  may  be  later,  at  the  peni- 
tentiary, when  the  facts  develop.  This 
later  identification  is  not  a  second  jeopardy 
for  the  offense.  It  is  only  an  incident  to 
the  jeopardy  that  already  exists.  Nor  is 
the  additional  sentence  a  second  punish- 
ment for  the  offense.  But  one  punishment 
is  made  to  attach  to  the  crime. 

Our  law  does  not  make  it  an  offense  or 
crime  for  one  to  have  been  convicted  more 
than  once.  Former  conviction  is  not  an 
integral  part  of  the  second  or  new  offense. 
The  law  simply  enjoins  longer  sentence  be- 
cause of  former  conviction.  It  does  not 
prosecute  and  punish  for  the  former  con- 
viction. It  cannot  do  that.  It  adds  pun- 
ishment for  the  crime  as  to  which  one  is 
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lastly  convicted,  because  of  the  class  to 
which  he  belongs.  Moore  v.  Missouri,  159 
U.  S.  673,  40  L.  ed.  301,  16  Sup.  Ct.  Rep. 
179,  and  the  cases  cited  therein.  The  sen- 
tence is  MM  incident  to  the  last  offense  alone. 
But  for  that  offense  it  would  not  be  im- 
posed. So  proceedings  made  under  this 
statute  cannot  be  said  to  constitute  a  hold- 
ing to  answer  for  crime,  or  a  placing  in 
second  jeopardy  for  aa  offense.  They  are 
merely  ancillary  proceedings  for  the  right- 
ful sentence  which  the  law  mandatorily  en- 
joins upon  those  already  held  or  jeopard- 
ized. 

It  is  said  that  the  trial  and  sentence  in 
Wood  county  foreclosed  and  forever  ad- 
judicated the  question  of  length  of  sentence. 
If  the  facts  justifying  the  longer  sentence 
had  in  that  trial  been  alleged  and  proved, 
that  rightful  sentence  could  very  properly 
have  been  imposed  there.  But  the  legisla- 
ture has  seen  fit  to  provide  for  the  imposi- 
tion of  such  sentence  after  trial  for  the 
crime  to  which  it  may  properly  attach, 
whenever  it  has  not  been  imposed  in  the 
trial  court.  We  observe  no  constitutional 
restrictions  against  the  statute  which  has 
been  enacted,  in  this  particular.  Since  the 
mere  imposing  of  the  additional  sentence 
warranted  by  law  is  not  a  holding  to  answer 
for  crime,  is  not  a  second  jeopardy  or  pun- 
ishment for  the  offense  itself  to  which  the 
sentence  rightfully  belongs,  and  is  clearly 
due  process  of  law,  what  constitutional  lim- 
itation has  been  placed  upon  legislation  in 
this  particular?     None. 

Statutes  like  the  one  under  consideration 
are  of  long  standing  and  acceptable  reeog- 
nition.  Mr.  Bishop,  writing  of  the  statu- 
tory forms  of  the  provisions  for  increased 
punishment  because  of  former  conviction, 
notices  the  one  which  "permits  the  pros- 
ecuting ofiicer  to  bring  up  from  the  place 
of  confinement  prisoners  who  have  before 
been  convicted,  and,  on  showing  the  con- 
viction, to  have  the  additional  penalty  im- 
posed." 1  Bishop,  Crim.  Law,  §  959.  A 
form  for  such  proceedings  is  shown  in 
Bishop's  Directions  &  Forms,  §  97.  In  Vir- 
ginia, provisions  of  a  statute  identical  with 
those  involved  here  have  been  upheld  as 
constitutional  and  valid.  King  v.  Lynn, 
90  Va.  345,  18  S.  £.  439. 

Discussing  a  statute  of  the  character  of 
the  one  here  involved,  Parker,  Ch.  J.,  in 
Ross's  Case,  2  Pick.  171,  stated  that  which 
is  particularly  applicable  to  the  case  at 
hand:  "This  is  not  an  information  of  an 
offense  for  which  a  trial  is  to  be  had,  but 
of  a  fact,  namely,  that  the  prisoner  has 
already  been  convicted  of  aa  offense;  and 
this  fact  must  appear,  either  by  his  own 
confession,  or  by  verdict  of  a  jury,  or  oth- 
erwise according  to  law,  belore  h^  wn  be 
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sentenced  to  the  additional  punishment.  Is 
he  to  be  sentenced  for  an  offense  distinct 
from  the  one  for  which  he  has  been  tried 
upon  an  indictment?  We  apprehend  not; 
but  the  only  question  is  whether  he  is  such 
a  person  as  ought  to  haye  been  sentenced, 
on  ^is  last  conviction,  to  additional  pun- 
ishment, if  the  fact  of  a  former  conviction 
had  then  been  known  to  the  court.  There 
was  no  need  of  a  presentment  by  a  grand 
jury,  for  no  offense  was  to  be  inquired  into. 
That  had  been  already  done.  An  indict- 
ment is  confined  to  the  question  whether 
an  offense  has  been  committed.  Here  the 
question  was  simply  whether  the  party  had 
been  convicted  of  an  offense." 

An  affirmance  of  the  judgment  sentencing 
the  prisoner  to  life  imprisonment  is  demand- 
ed by  the  record.    It  will  be  so  ordered. 

Petition  for  rehearing  denied  January  12, 
1911. 

Affirmed  by  the  Supreme  Court  of  the 
United  States  May  13,  1912  (224  U. 
S.  616,  56  L.  ed.  917,  32  Sup.  Ct.  Rep. 
583). 


WISCONSIN  SUPREME  COURT. 

ALAN  BOGUE  et  al.,  Ezrs.,  etc.,  of  Hugh 
Sloan,  Deceased,  Respts., 

V. 

EDWARD  V.  LAtTQHLIN  et  al.,  Appts. 

(—  Wis.  — ,  136  N.  W.  606.) 

Tax  ^  notice  of  assessment  —  waiver 
of  omission. 

1.  An   objection  that  the   statutory   no- 
tice of  intention  to  place  omitted  property 


on  the  tax  roll  was  not  given  is  not  avail- 
able before  the  court,  if,  in  obedience  to  the 
notice,  the  taxpayer  appeared  generally 
before  the  board. 

Same    —    back    taxes    —    assessment 
against  personal  representative. 

2.  Under  statutes  authorizing  the  as- 
sessment of  property  which  was  omitted 
ft-oni  assessment  by  mistake  or  inadvertence, 
making  personal  representatives  personally 
liable  for  taxes  assessed  against  them,  and 
giving  them  a  remedy  over  against  the  bene- 
ficial owner,  taxes  which  should  have  been 
assessed  during  the  lifetime  of  tlie  taxpayer 
may  be  assessed  against  his  personal  repre- 
sentatives, if  there  is  personal  property  in 
his  possession  belonging  to  the  taxpayer 
which  is  subject  to  taxation,  even  though  it 
is  not  the  identical  property  which  had  been 
omitted. 

Same  —  constitutionality. 

3.  There  is  no  constitutional  objection  to 
assessing  omitted  property  against  the  per- 
sonal representative  of  the  taxpayer  after 
his  death. 

Same  ^  enforcement  —  presentation  of 
claim  against  estate. 

4.  To  collect  against  personal  representa- 
tives taxes  which  were  omitted  during  the 
lifetime  of  the  taxpayer,  it  is  not  necessary 
to  present  them  as  claims  against  the  estate, 
within  the  statutory  time  for  presenting 
such  claims,  but  they  may  be  collected  un- 
der statutes  providing  for  the  assessment  of 
property  in  the  hands  of  personal  represent- 
atives. 

Same  —  entry  against  execntors  —  suffi- 
ciency. 

5.  An  entry  of  an  omitted  tax  against 
certain  named  persons,  "executors  of  the 
estate  of"  a  deceased  taxpayer,  is  a  suf- 
ficient entry  of  the  tax  against  them  as 
executors,  to  comply  with  the  statute  per- 
mitting an  entry  against  executors  making 
them  personally  liable  therefor  and  permit- 
ting them  to  reimburse  themselves  from  the 
estate. 


Note.  —  A89esanient  after  death  of  otm- 
er,  of  taxes  omitted  during  hia  life* 
time* 

The  right  of  the  officers  who  are  em- 
powered and  charged  with  the  duty  to  see 
that  omitted  property  is  subjected  to  tax- 
ation is  a  continuing  one  against  each  and 
every  taxpayer.  It  is  not  terminated  with 
the  death  of  the  latter,  but  proceedings  in 
discharge  of  such  duty  can  be  maintained 
against  his  estate  after  his  death,  and  the 
notice  required  by  the  law  may  be  served 
upon  his  administrator  or  executor.  The 
preceding  rule  as  laid  down  in  Gamble  v. 
Patrick,  22  Okla.  915,  09  Pac.  640,  18  Ann. 
Cas.  348,  where  the  statute  makes  taxes  due 
"the  United  States  or  the  territory,  county, 
or  dty^  a  debt  against  the  estate  of  de- 
cedent, whidi  must  be  paid  before  it  is 
subject  to  distribution  to  his  heirs  or 
devisees,  is  sustained  by  the  following  ad- 
ditional cases: 
40  LJLA.(NJ3.) 


— ^where  the  statute  provided,  ''whenever 
the  county  auditor  shall  .  .  .  have  rea- 
son to  believe  that  any  real  or  personal 
property  has,  from  any  cause,  been  omitted 
in  whole  or  in  part,  ...  he  shall  pro- 
ceed to  correct  the  tax  duplicate,  and  add 
such  property  thereto,  ...  to  enable 
him  to  do  which,  he  is  invested  with  all  the 
powers  of  assessors  under  this  act.  .  .  . 
Before  making  such  correction  or  addition, 
.  .  .  he  shall  give  such  person  notice,  in 
writing,  of  his  intention  to  add  such  prop- 
erty to  the  tax  duplicate,  describing  it  in 
general  terms."  Revnolds  v.  Bowen,  138 
Ind.  434,  36  N.  E.  756,  37  N.  E.  962;  Saint 
V.  Welsh,  141  Ind.  382,  40  N.  E.  903;  Buck 
V.  Miller,  147  Ind.  586,  37  L.R.A.  384,  62 
Am.  St.  Rep.  436,  45  N.  E.  647,  47  N.  E. 
8;  Graham  v.  Russell,  152  Ind.  186,  52  N. 
E.  806;  Brunson  v.  Starbuck,  32  Ind.  App. 
457,  70  N.  E.  163; 

— ^where  the  statute  provided  that  when 
property   subject  to  taxation   |s   withhel4| 
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Pleading  —  form  of  prayer  —  executors 
—  representative  capacity. 

6.  That  a  counterclaim  in  a  suit  by  exec- 
utors to  enjoin  the  enforcement  of  a  tax 
omitted  against  their  testator,  which  had 
been  assessed  against  them,  prayed  judg- 
ment against  them  apparently  m  a  personal 
capacity,  does  not  prevent  the  entry  of  the 
judgment  in  a  representative  capacity,  where 
the  statute  makes  them  personally  liable, 
but  gives  them  a  lien  on  the  testator's  prop- 
erty for  reimbursement. 

(April  23,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Columbia 
County  in  plaintiffs'  favor  in  a  suit  to  re- 
strain the  collection  of  a  tax  levied  upon 
property  alleged  to  have  been  omitted  from 
the  tax  roll,  and  to  recover  possession  of 


personal  property  seized  under  a  warrant 
for  the  collection  of  such  tax.     Reversed. 

Statement  by  Kerwln,  J.: 

This  action  was  brought  to  restrain 
the  collection  of  a  tax  levied  in  1907  for  the 
years  1904,  1906,  and  1906  upon  property 
alleged  to  have  been  omitted  from  the  roll 
in  such  years,  and  determine  its  validity, 
and  recover  possession  of  personal  property 
seixed  under  a  warrant  for  the  collection  of 
such  tax,  prevent  the  commencement  of 
other  action  for  the  collection  of  the  tax, 
and  for  general  relief.  The  defendant  an- 
swered by  admissions  and- denials  of  the  al- 
legations of  the  complaint,  and  also^  by  way 
of  counterclaim,  set  up  the  proceedings  re- 
sulting in  assessment  of  the  tax  upon  the 
property  omitted  for  the  years  in  question. 


overlooked,  or  from  any  other  reason  is  not 
listed  or  assessed,  the  county  treasurer  shall, 
when  apprised  thereof,  at  any  time  within 
five  years  from  the  date  at  which  such  as- 
sessment should  have  been  made,  demand 
of  the  person  by  whom  the  same  should 
have  been  listed  or  to  whom  it  should  have 
been  assessed,  or  of  the  administrator,  the 
amount  the  property  should  have  been  taxed 
in  each  year,  and  upon  failure  to  pay  such 
sum  within  thirty  days,  he  shall  cause  ac- 
tion to  be  brought  therefor,  together  with 
a  certain  penalty.  Qalusha  v.  Wendt,  114 
Iowa,  697,  87  N.  W.  612; 

— where  the  statute  provided  that  if  the 
revenue  agent  discovers  after  the  expira- 
tion of  the  fiscal  year,  that  any'  property 
has  escaped  taxation  by  reason  of  not  hav- 
ing been  assessed,  he  shall  notify  the  tax 
collector,  who  shall  make  the  proper  assess- 
ment. Adams  v.  Schwfllrtz,  80  Miss.  660,  32 
So.  280; 

— where  a  statute  giving  a  county  board 
of  equalization  power  to  assess  omitted 
property  was  held  to  authorize  tne  taxation 
of  property  escaping  taxation  during  the 
lifetime  of  the  decedent.  State  ex  rel. 
Howard  v.  Timbrook,  240  Mo.  226,  144  S. 
W.  843. 

In  Com.  V.  Sweigart,  116  Ky.  293,  73  S. 
W.  768,  the  statute  is  not  cited,  but  it  is 
held  that  the  distributee  who  received  tiie 
property  which  had  escaped  taxation  during 
the  lifetime  of  the  decedent  received  it  sub- 
ject to  that  liability,  and  should  be  com- 
pelled out  of  the  property  so  received  to 
pay  all  the  taxes  that  are  not  barred  by 
the  statute  of  limitations. 

''Neither  the  taxpayer  nor  his  estate  after 
his  death,"  it  was  said  in  Gralia.n  v.  Rus- 
sell, 162  Ind.  186,  52  N.  E.  806,  "can  claim 
any  vested  rights  in  the  fruits  of  his  fraud 
or  omission  to  list  and  return  all  of  his 
property  liable  to  taxation,  and  the  law, 
when  properly  invoked,  will  not  permit 
either  to  profit  thereby.  .  .  .  He,  while 
in  life,  owed,  as  one  of  the  highest  duties 
to  the  government,  a  duty  to  pa^  all  taxes 
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imposed  upon  his  property  liable  to  taxa- 
tion. As  a  compensation  for  the  discharge 
of  this  duty,  the  state  afforded  him  pro- 
tection to  his  life,  liberty,  and  the  due  en- 
joyment of  the  property  with  which  he  had 
been  blessed;  and  the  discharge  of  this 
duty,  if  the  decedent  is  shown  to  have  <Ma it- 
ted  it,  must  rest  upon  his  estate.  With  or 
without  knowledge  of  the  existence  of  this 
liability  of  her  decedent,  it  existed  all  the 
same  against  the  property  of  his  estate  un- 
til paid,  unless  barred  by  some  provision  of 
law." 

It  has  been  held  that  to  sustain  a  claim 
for  taxes  on  personal  property  omitted  from 
assessments  of  previous  years  during  the 
life  of  the  decedent,  it  is  inciunbent  upon 
the  authorities  to  prove  the  ownership  of 
the  property  in  decedent  during  the  omitted 
years;  proof  of  ownership  at  the  time  of  de- 
cedent's death  not  being  held  sufficient.  Ga- 
lusha  V,  Wendt,  supra;  Gibson  v.  Clark, 
131  Iowa,  326,  108  N.  W.  627 ;  Butler  v. 
Watkins,  16  Ky.  L.  Rep.  302,  27  S.  W.  996; 
Falkner  v.  Adams,  —  Miss.  — ,  33  So.  411. 

"To  subject  a  man  to  the  anticipation 
that  after  his  death,"  said  the  court  m  Qa- 
lusha V.  Wendt,  supra,  "when  all  possibility 
of  explanation  is  gone,  when  all  evidence  of 
the  debts  which  he  has  extinguished  has  dis- 
appeared, when  the  sources  from  which  he 
derived  the  money  and  credits  which  he  may 
leave  are  beyond  reach,  his  estate  may  be 
called  upon  to  pay  taxes  for  preceding 
years,  .  .  .  regardless  of  the  presump- 
tion arising  from  the  assessments  actually 
made  from  year  to  year  by  duly  constituted 
officers,  is  to  add  an  additional  horror  to 
the  fears  of  approaching  dissolution.  We 
think  that  to  sustain  a  claim  for  taxes  on 
property  omitted  from  assessments  for 
previous  years,  there  must  be  some  evidence 
as  to  what  property  the  taxpayer  had  dur- 
ing those  years." 

Under  the  Indiana  statute,  supra,  taxes 
assessed  on  the  omitted  property  are  a  lien 
on  all  property  in  the  county  belonging  to 
the  decedent's  estate.     So  it  was  held  in 
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There  was  a  reply  to  the  counterclaim.    The 
court   lound: 

That  Hugh  Sloan  was  a  resident  of  the 
village  of  Poyuette  during  the  years  1904, 
1906,  and  down  to  October  23,  1906,  on 
which  date  he  died.  That  thereafter  his  will 
was  duly  proved  and  allowed  in  the  county 
court,  and  in  Decemoer,  1906,  letters  testa- 
mentary thereon  were  duly  issued  out  of 
said  court  to  the  plaintiffs,  Alan  Bogue, 
William  Dunlop,  and  Charles  Mair,  who 
ever  since  have  been  and  now  are  acting  as 
executors  of  said  estate.  That  said  execu- 
tors have  at  all  times  since  their  appoint- 
ment resided  within  the  village  of  Poynette. 
That  said  Hugh  ISloan  made  to  the  several 
assessors  of  said  village  for  each  of  the 
years  1904,  1905,  and  1006  his  sworn  state- 
ment of  valuation  of  the  net  average 
amount   of   money   and    credits   owned   by 


him  in  each  of  these  years,  other  than  debts 
secured  by  mortgages  or  conveyances  of  real 
estate,  as  follows:  1904,  $5,500;  1905, 
$5,500;  1906,  $5,000.  Said  statement  was 
in  a  gross  sum,  and  not  itemized,  and  con- 
stituted in  each  instance  a  gross  and  fraud- 
ulent omission  and  misstatement  thereof,  to 
the  knowledge  of  deceased.  That  said  Hugh 
Sloan  was  not  required  by  assessors  to  give, 
and  did  not  give,  said  assessors  or  the  sev- 
eral boards  of  review  for  said  years,  any 
statement  of  any  particular  items  of  which 
his  said  property  was  composed,  nor  any 
list  of  securities  owned  by  him.  That  no 
other  statement  was  required  of  him  in 
either  of  said  years. 

That  the  several  assessors  of  said  vil- 
lage placed  said  several  amounts  upon  the 
assessment  rolls  of  said  village  in  said 
years,  and  assessed  and  valued  the  same  as 


Buck  Y.  Miller,  147  Ind.  586,  37  L.R.A.  384,    articles    which    have    not   been    listed    and 


62  Am.  St.  Rep.  436,  45  N.  E.  647,  that  a 
trust  estate  is  liable  to  pay  taxes  which  the 
decedent  neglected  to  pay.  In  discussing 
this  proposition,  Mr.  Justice  Howard  said: 
''The  state  and  the  municipalities  to  which 
[the  decedent]  owed  taxes  are  not  concerned 
specially  with  any  trust  he  may  have  creat- 
ed for  the  management  of  a  part  of  his 
estate.  He  died  owing  certain  taxes  which 
he  had  avoided  paying  for  a  great  many 
years.  Those  taxes  have  now  been  assessed 
in  pursuance  of  statutory  provisions  for  the 
assessment  of  omitted  property.  The  taxes 
are  a  lien  on  all  property  in  tne  county  be- 
longing to  his  estate.  This  lien  can  be  re- 
leased only  by  payment  of  the  taxes.  He 
could  not,  by  giving  away  his  property,  re- 
lieve it  of  the  burden  cast  upon  it  by  the 
law.  It  is  immaterial  to  the  state  whether 
the  property  is  found  in  the  custody  of 
executors,  administrators,  trustees,  or  devi- 
sees. The  state  seeks  out  the  property  it- 
self, or  any  part  of  it  that  can  he  found, 
and  demands  of  those  claiming  to  own  or 
use  it  that  the  taxes  be  paid."  To  the  same 
effect  is  Buck  v.  Beach,  164  Ind.  37,  108  Am. 
St  Rep.  272,  71  N.  E.  963. 

And  it  was  held  in  Graham  v.  Russell, 
supra,  that  a  county  auditor  may  have  an 
official  settlement  of  the  decedent's  estate 
set  aside  for  the  purpose  of  collecting  taxes 
evaded  by  the  decedent,  especially  where  it 
appears  that  the  executrix  of  the  estate 
never  filed  any  inventory  whatever  of  the 
personal  property  left  by  the  decedent,  and 
that  she  omitted  to  do  this  for  the  purpose 
of  preventing  the  proper  tax  officials  from 
assessing  the  property. 

In  Woll  V.  Thomas,  1  Ind.  App.  232,  27 
N.  E.  578,  it  was  held  that  under  the  tax 
law  of  1881  the  county  auditor,  acting  un- 
der his  general  authority  to  assess  omitted 
property,  has  no  right  to  increase  the  valu- 
ation of  the  property  as  listed  by  the  de- 
ceased owner  and  appraised  by  the  assessor; 
he  can  assess  property  as  omitted  only  where 
it  is  distinct  and  definite  and  of  recognizable 
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properly  appraised  for  taxation  by  the 
owner. 

In  Galusha  v.  Wendt,  114  Iowa,  697,  87 
N.  W.  512,  supra,  it  was  held  that,  inas- 
much as  the  statute  itself  authorizes  an 
action  against  an  executor  or  administrator 
for  omitted  taxes  of  the  decedent,  there  is 
no  necessity  for  filing  the  clairn  against  the 
estate  within  the  time  fixed  for  filing  other 
claims;  and  that  so  long  as  the  executor 
or  administrator  has  funds  on  hand  out 
of  which  taxes  against  the  estate  of  the  de- 
cedent may  be  paid,  no  doubt  the  right  to 
make  demand  and  bring  action  therefor  con- 
tinues. 

But  a  section  of  a  statute  giving  a  lien 
to  an  agent  or  representative  to  indemnify 
him  for  paying  taxes  on  property  of  his 
principal  does  not  make  executors  individu- 
ally liable  for  taxes  assessed  by  a  board  of 
revenue  two  years  after  the  death  of  tes- 
tator, .for  the  years  for  which  the  decedent 
failed  to  list  the  property,  since  the  section 
has  reference  to  persons  acting  as  agents  or 
in  some  representative  capacity,  who,  at 
the  time  fixed  by  statute  for  assessment  of 
property  for  taxation,  have  property  in  their 
hands  as  agents  or  in  some  representative 
capacity,  which  they  are  required  by  §  6. 
of  the  same  statute  to  list  for  assessment 
in  their  names  as  agents  or  representatives. 
Scott  V.  People,  210  111.  594,  71  N.  E.  682. 

And  under  the  statute  which  is  set  out  in 
Adams  v.  Schwartz,  supra,  it  was  held  that 
back  taxes  could  not  be  assessed  -upon 
specific  property  which  the  decedent  never 
owned,  and  upon  which  all  taxes  had  been 
paid  by  the  legatees,  notwithstanding  the 
property  sought  to  be  taxed  was  bought  with 
legacies  which  had  escaped  taxation  during 
the  lifetime  of  the  decedent. 

State  ex  rel.  Vossen  v.  Eberhard,  90  Minn. 
120,  95  N.  W.  1115,  which  is  sufficiently  set 
out  in  BoGUE  V.  Lauqhlin,  and  is  contrary 
to  the  general  rule  as  laid  down  at  the  be- 
ginning of  this  note,  seems  to  stand  alone 
in  its  holding.  £,  M.  St 
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the  net  average  of  moneys  and  credits  of 
said  Hugh  Sloan  liable  to  taxation  for  said 
years.  That  said  statements  of  money  and 
credits  for  said  several  years  were  received 
by  said  assessors,  and  no  change  made 
therein  by  said  boards  of  review.  That 
thereafter  said  amounts  were  spread  upon 
the  assessment  and  tax  rolls  of  said  village 
for  said,  ydars,  respectively,  as  the  net 
average  amount  of  money  and  credits  of 
said  Sloan,  other  than  mortgages  exempt 
from  taxation.  That  said  Sloan  paid  all 
taxes  thereon  in  due  season  for  the  years 
1904  and  1906,  and  the  executors  of  his 
estate  paid  the  tax  thereon  for   the  year 

1906.  That  on  May  1,  1907,  the  plaintiffs, 
as  such  executors,  had  in  their  possession 
in  said  village  the  personal  property  be- 
longing to  the  estate  of  said  Sloan,  no  dis- 
tribution thereof  having  been  then  made. 
That  the  time  for  presenting  claims  against 
the  estate  of  said  Sloan  was  limited  to 
June  10,  1907.  That  the  time  fixed  for 
hearing  claims  against  said  estate  was  June 
11,  1907.  That  no  claims  were  then  pre- 
sented to  the  county  court  against  said 
estate.  In  the  year  1907,  said  executors 
made  to  the  assessors  of  the  village  a  state- 
ment of  the  value  of  the  net  amount  of 
money  and  credits  of  said  estate  in  their 
hands  liable  to  taxation  at  $14,000.  That 
they  made  no  statements  of  property  for- 
merly owned  by  said  Sloan  liable  to  assess- 
ment in  the  years  1904,  1905,  and  1906,  and 
were  not  asked  to  make  any  such  state- 
ments. On  June  25,  1907,  the  board  of  re- 
view of  said  village  caused  to  be  served 
upon  said  executors  a  notice  to  appear  be- 
fore said  board  on  June  28th.  That  said 
executors  appeared  on  said  day  and  several 
subsequent  meetings  of  the  board,  and  dis- 
cussion of  the  matters  of  assessment  and 
alleged  "back  taxes'*  was  had.  On  July 
25,  1907,  the  executors  were  notified,  in 
writing,  that  the  board  would  be  in  session 
July  26,  1907,  to  hear  evidence  relating  to 
the  true  value  of  the  Sloan  estate,  for  which 
it  is  liable  to  assessment  for  the  years 
"1904,  1905,  1906,  and  1907.  That  at  the 
meeting  of  the  board   of  review,  July  26, 

1907,  various  persons,  including  two  of  the 
executors,  were  examined.  That  the  ex- 
ecutors offered  no  proofs  as  to  the  actual 
taxable  credits  of  deceased  or  his  indebted- 
ness during  any  of  said  previous  years. 
One  of  the  executors  declined  to  be  exam- 
ined, except  as  to  his  own  indebtedness  to 
the  estate.  That  on  August  1st  another 
meeting  of  the  board  was  held,  at  which  one 
of  the  executors  was  sworn.  At  the  con- 
clusion of  the  meeting,  a  motion  was  made 
by  a  member  of  the  board  that  "by  the 
evidence  that  is  before  us  in  regard  to  the 
Hugh  Sloan  esti^^^e,  the  asse«aor  pHc^  upon 
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the  assessment  roll  against  the  executors 
[naming  them]  on  which  taxes  have  not 
been  paid  for  the  year  1904,  $12,240,  and 
for  the  year  1905^  $16,895,  and  for  the  year 
1906,  $20,495,  and  also  raise  the  assessment 
for  the  year  1907,  $12,500." 

Tbat  on  August  2,  1907,  a  notice  was 
served  on  plaintiffs,  informing  mem  that 
the  board  "had  found  and  determined  the 
fact  to  be  that  said  estate  should  be  as- 
sessed upon  like  accounts  (the  value  of  net 
amount  of  moneys,  accounts,  credits,  ete.) 
for  omissions  for  the  year  1904,  $12,240, 
for  1906,  $16,895,  and  for  1906,  $20,495," 
and  that  the  executors  might  be  heard  re- 
specting the  same;  that  at  the  meeting  of 
August  3d  the  plaintiffs  appeared  and  tuiked 
for  an'  adjournment,  but  were  refused,  and 
the  board  adjourned  sine  die  that  day; 
that  thereafter  the  assessor  entered  the 
assessments  upon  the  assessment  roll  of 
said  village  for  1907,  in  the  column  headed 
''Moneys,  Accounts,  Credits,  Bonds,  and 
Other  Securities  After  Deducting  Bona  Fide 
Debts,"  in  the  following  form :  "Net  amount 
of  moneys,  credits,  accounts,  bonds,  notes, 
and  other  securities  after  deducting  bona 
fide  debts.  Chas.  Mair,  W.  Dunlop,  and 
Alan  Bogue,  executors  of  the  estate  of 
Hugh  Sloan.  Value  as  fixed  by  board  of 
review  June  28,  1907,  $25,000.  The  value 
of  June  28,  1907,  was  made  arbitrarily,  and 
not  upon  evidence.  The  board  of  review, 
after  taking  the  testimony  of  witnesses  and 
being  informed  as  to  the  facts,  and  after 
due  consideration  of  the  same,  detennined 
and  fixed  the  valuation  for  the  year  1907, 
at  the  sum  of  $26,500.  And  in  accordance 
with  their  findings,  such  sum  is  entered 
here  accordingly.  Upon  like  evidence,  and 
upon  knowledge  of  the  facts,  and  upon  due 
consideration,  the  board  has  found  and  de- 
termined  the  fact  to  be  that  said  estate 
should  be  asressed  upon  like  accounts  for 
omissions  for  the  year  1904,  $12,240,  and 
for  the  year  1905,  $16,895,  and  for  the  year 
1906,  $20,495."  That  no  assessment  for  the 
year  1907,  or  preceding  years,  was  entered 
by  the  assessor  prior  to  the  meeting  of  the 
board  of  review.  That  taxes  were  extended 
upon  the  tax  roll  of  said  village  for  the 
year  1907  against  said  assessed  valuatioii 
for  omitted  property,  as  follows:  For  the 
year  1904,  $117.25;.  for  the  year  1905, 
$264.57;  for  the  year  1906,  $393.50;  and 
for  the  property  of  estate  for  1907,  $429.56. 

That  no  claim  fo.r  taxes  in  question  was 
filed  in  the  county  court  against  said  estate, 
except  that  on  December  26,  1907,  a  peti- 
tion for  this  payment,  under  §  1044d  of  the 
Wisconsin  statutes,  was  filed  in  county 
court  by  defendants,  which  petition  was 
lieard  by  the  court  January  14,  1908,  and 
decided  on  tbe  ground  that  said  pection  b«4 
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no  application  to  the  facts  in  the  case,  the 
deceased  and  the  executors  having  at  all 
times  been  residents  of  the  same  taxing 
district,  and  the  property  of  the  estate  in 
the  possession  of  the  executors  therein. 

That  no  appeal  was  taken  by  the  defend- 
ants from  said  order  dismissing  said  claim. 
That  defendants  sued  an  alternative  writ  of 
mandamus  out  of  this  court,  requiring  the 
county  court  to  act  upon  said  petition,  or 
show  cause  to  the  contrary.  That  the  coun- 
ty court  made  return  to  said  writ,  and  this 
court  quashed  said  writ  upon  said  return 
showing  that  the  county  court  had  decided 
the  matter  upon  said  petition.  That  no  ap- 
peal was  taken  from  the  judgment  quashing 
said  writ.  That  thereafter,  and  on  Febru- 
ary 25,  1908,  the  defendant  treasurer  began 
a  suit  in  this  court  to  recover  of  the  plain- 
tiffs tne  taxes  upon  said  assessments,  which 
suit  is  still  pending,  though  no  complaint 
has  been  served.  That  on  the  same  day  on 
which  service  of  summons  in  said  mentioned 
suit  was  made,  but  after  service  of  sum- 
mons therein,  the  defendant  treasurer  made 
a  leyy  under  his  tax  warrant  on  the  fol- 
lowing personal  property,  to  wit:  From  said 
Alan  Bogue,  one  organ,  which  was  not  the 
property  of  said  Bogue,  but  belonged  to  his 
daughter;  from  W.  Dunlop,  one  horse,  one 
buggy,  one  cutter,  belonging  to  said  Bunlop 
individually.  That  none  of  said  property 
so  seized  had  ever  belonged  to  Hugh  Sloan 
or  his  estate.  Ihat  the  property  so  levied 
upon  was  of  the  value  of  about  $400.  Tliat 
one  of  said  executors  had  at  that  time  per- 
sonal property  of  his  own  within  reach  of 
said  treasurer  to  the  amount  and  value  of 
$2,000.  That  thereupon  said  treasurer  ad- 
vertised said  property  so  levied  upon  for 
sale  at  auction  to  pay  said  taxes.  That  fur- 
ther levies  were  threatened  by  said  treas- 
urer and  the  attorneys  who  were  then  act- 
ing for  him.  That  said  executors  had  at 
all  times  after  their  appointment  sufficient 
personal  property  belonging  to  said  estate 
in  their  hands  to  pay  all  said  taxes.  That 
before  January  1,  1908,  said  executors  duly 
tendered  to  defendant  treasurer  the  amount 
of  tax  levied  for  the  year  1907.  That  he 
refused  to  receive  said  money,  and  said 
tender  has  been  kept  good,  and  the  amount 
of  said  tax  paid  into  court  by  the  plaintiffs. 
That  there  is  no  evidence  that  said  execu- 
tors had  in  their  possession,  on  May  1, 
1907,  any  of  the  same  money,  notes,  credits, 
or  securities  that  said  Hugh  Sloan  owned  in 
the  years  1904,  1905,  and  1906. 

That  after  their  appointment  said  execu- 
tors filed  an  inventory  in  said  county  court 
in  the  matter  of  the  estate  of  said  Sloan, 
which  showed  personal  property  in  the  form 
of  moneys  in  bank  and  promissory  notes, 
aggregating  $31,321;  all  e^ccept  $2,000  being 
iO  L.R.A.(N.S.) 


of  a  taxable  nature.  That  there  is  no  evi- 
dence  as  to  what  specific  items  of  personal 
property  of  said  Sloan  were  omitted  from 
assessments  in  1904,  1905,  or  1906.  That 
said  Sloan,  during  the  years  in  question, 
had  no  active  business;  he  had  retired,  and 
did  no  work.  That,  in  addition  to  the  suits 
already  commenced  by  the  defendants  and 
levies  made  by  them  at  the  time  of  the  com- 
mencement of  the  action,  other  suits  and 
proceedings  for  the  collection  of  said  taxes 
were  threatened  by  defendants,  unless  said 
taxes  for  1904,  1905,  and  1906  were  paid. 
And  the  court  concluded  that  the  board  of 
review  of  said  village  intended  to  and  did 
assess  said  sums  as  omitted  property  of  the 
estate  of  said  Sloan  against  the  executors, 
aforesaid.  That  the  board  of  review  of  the 
village  of  Poynette,  for  the  year  1907,  had 
no  authority  to  levy  an  assessment  against 
the  plaintiffs  for  omitted  property  of  said 
Sloan  for  the  years  1904,  1905,  and  1906. 
That  the  proceedings  had  by*  said  board  in 
that  regard  are  illegal  and  of  no  force  and 
effect.  That  plaintiffs  are  entitled  to  judg- 
ment perpetually  restraining  the  defendants 
from  enforcing  the  collection  of  said  assess- 
ment for  alleged  omitted  property.  That 
plaintiffs  are  only  entitled  to  such  costs  as 
are  taxable  in  law  actions,  less  the  amount 
of  costs  taxable  to  said  executors  upon  dis- 
missal of  the  action  begun  by  defendants 
February  25,  1908.  Judgment  was  entered 
accordingly  in  favor  of  plaintiffs,  adjudging 
void  the  assessment  made  in  1907  levying 
taxes  for  the  years  1904,  1905,  and  1906, 
and  enjoining  collection  thereof,  and  for 
costs,  from  which  judgment  defendants  ap- 
pealed. 

Mr.  Daniel  H.  Grady,   for  appellants: 

A  court  of  equity  will  not  interfere  to 
declare  a  tax  invalid  and  restrain  its  col- 
lection unless  the  objections  to  the  proceed- 
ings go  to  the  very  groundwork  of  the  tax 
and  necessarily  affect  materially  its  princi- 
ple, and  show  that  it  must  necessarily  be 
inequitable  and  unjust. 

Kaehler  v.  Dobberpuhl,  66  Wis.  480,  14 
N.  W.  644 ;  Warden  v.  Fond  du  Lac  County, 
14  Wis.  618;  Kellogg  v.  Oshkosh,  14  Wis. 
623;  Miltimore  v.  Rock  County,  15  Wis.  9, 
82  Am.  Dec.  652;  Hixon  v.  Oneida  County, 
82  Wis.  515,  52  N.  W.  445;  A.  H.  Stange 
Co.  V.  Merrill,  134  Wis.  514,  116  N.  W.  115; 
Duluth  Log  Co.  V.  Hawthorne,  139  Wis.  170, 
120  N.  W.  864;  Bond  v.  Kenosha,  17  Wis. 
284;  Chicago  &  N.  W.  R.  Co.  v.  Forest 
County,  96  Wis.  80,  70  N.  W.  77. 

The  death  of  the  taxpayer  does  not  abate 
the  liability  to  pay  taxes  on  property  which 
escaped  taxation   during  his  lifetime. 

27  Am.  &  Enpr.  Enc.  Law,  2d  ed.  701; 
Graham  v.  Russell,  152  Ind.  186,  52  N.  E. 


932 


WISCONSIN  SUPREME  COURT. 


806;  Saint  v.  Welsh,  141  Ind.  382,  40  N.  E. 
903;  Reynolds  ▼.  Bowen,  138  lad.  434,  36 
N.  E.  756,  37  N.  E.  962;  Com.  y.  Sweigart, 
115  Ky.  293,  73  S.  W.  758;  State  ex  rel. 
Davia  &  S.  Lumber  Co.  ▼.  Pore,  107  Wis. 
425,  51  LJLA.  917,  83  N.  W.  706;  Fond 
du  Lac  T.  Otto,  113  Wia.  89,  90  Am.  St. 
Rep.  830,  88  N.  W.  917. 

Messrs.  Rogers  A  Rogers  and  H*  B. 
Andrews,  for  respondents: 

The  assessing  officers  had  no  power  under 
the  law  to  reassess  personal  property  taxes 
against  a  deceased  owner. 

Dietz  V.  Neenah,  91  Wis.  422,  64  N.  W. 
299;  Hayden  t.  Roe,  66  Wis.  2b8,  28  N.  W. 
186;  Wiesmann  v.  Brighton,  83  Wis.  550, 
53  N.  W.  91 ;  Day  ▼.  Pelican,  94  Wis.  503, 
69  N.  W.  368;  Fond  du  Lac  v.  Otto,  113 
Wis.  39,  90  Am.  St.  Rep.  830,  88  N.  W.  917. 

A  statute  authorizing  assessment  of  omit- 
ted property  against  the  representatives  of 
an  estate  or  against  the  estate  is  uncon- 
stitutional. 

Milwaukee  y.  Wakefield,  134  Wis.  462, 
113  N.  W.  34,  115  N.  W.  137. 

Even  if  the  reassessments  attempted  to  be 
made  were  valid,  the  tax  was  a  claim 
against  the  estate  of  Hugh  Sloan,  and 
should  have  been  collected  by  claim  filed 
like  any  debt  against  the  estate ;  not  having 
been  so  filed,  the  claim  is  barred. 

Fond  du  Lac  v.  Otto,  113  Wis.  39,  90 
Am.  St.  Rep.  830,  88  N.  W.  919;  Peters 
V.  Myers,  22  Wis.  602;  Evans  v.  Sharp,  29 
Wis.  564;  Simmons  v.  Aldrich,  41  Wis. 
241;  Plumer  v.  Marathon  County,  46  Wis. 
164,  50  N.  W.  416;  Flanders  v.  Merrimack, 
48  Wis.  567,  4  N.  W.  741. 

Kerwin,  J.,  delivered  the  opinion  of  the 
court : 

Aside  from  some  questions  of  practice, 
which  will  be  referred  to  later,  the  main 
points  raised  by  the  assignments  of  error 
are:  (1)  Whether  there  was  any  property 
in  the  possession  of  the  plaintiffs  May  1, 
1907,  owned  by  Sloan  in  1904,  1905,  and 
1906.  (2)  What  items  of  property,  if  any, 
were  omitted  said  years?  (3)  Could  there 
be  a  lawful  reassessment  of  taxes  in  1907, 
upon  property  alleged  to  have  been  omitted 
in  1904,  1905,  and  1906,  against  the  repre- 
sentatives of  deceased?  (4)  Whether,  if 
there  was  a  valid  tax,  recovery  could  be 
had  only  by  filing  claim  in  county  court. 
(5)  Was  there  a  proper  assessment  against 
the  plaintiffs  as  executors? 

The  material  facts  appear  from  the  find- 
ings, which  are  set  out  in  the  statement  of 
the  case. 

1.  On  propositions  1  and  2,  as  to  wheth- 
er there  was  any  property  owned  by  Sloan 
and  omitted  from  the  tax  roll  in  1904,  1905, 
and  1906,  in  the  possession  of  the  plaintiffs 
40  L.R.A.(N.S.) 


May  If  1907,  and  the  amount  thereof,  we 
think  the  omitted  property  was  properly 
assessable  against  the  executors,  uader  ex- 
isting statutes,  though  not  in  possession  of 
the  executors  May  1,  1907.  Section  1044b, 
btat.,  makes  the  tax  roll  prima  facie  evi- 
dence of  the  justice  and  regularity  of  the 
tax;  hence  the  burden  was  upon  plaintiffs 
in  all  respects,  and  especially  in  this  case, 
on  the  question  whether  the  property  so 
reassessed  was  omitted  property,  or  merely 
undervalued  property.  No  evidence  was 
offered  tending  to  show  that  it  was  under- 
valued property;  hence  we  must  hold  it 
was  omitted  property,  because  the  contrary 
does  not  appear.  There  is  no  showing  what- 
ever, and  no  effort  was  made  by  the  exec- 
utors to  show,  that  the  property  assessed 
as  omitted  property  was  not  in  fact  omitted 
property,  although  they  were  before  the 
board  on  notice  several  times  between  the 
28th  of  June,  1907,  and  the  3d  day  of  Au- 
gust, 1907,  at  which  times  the  matter  of 
the  assessment  of  "back  taxes"  on  Hugh 
Sloan's  estate  for  1904,  1905,  and  1906  was 
considered,  as  will  appear  from  findings  set 
out  in  the  statement  of  the  case.  On  Au- 
gust 2,  1907,  notice  was  served  upon  plain- 
tiffs to  the  effect  that  the  board  of  review 
had  found  and  determined  to  assess  for 
omissions  in  1904,  1905,  and  1906,  and 
specifying  the  amount  in  each  year;  and 
that  the  executors  (plaintiffs)  might  be 
heard  respecting  the  same.  The  plaintiffs 
appeared  on  August  3,  1907  and  asked  for 
an  adjournment,  which  was  refused. 

Counsel  for  respondents  insists  that  this 
notice  was  not  sufficient,  because  it  did  not 
give  six  days'  notice,  as  required  by  stat- 
ute. This  objection  is  not  tenable,  since  the 
plaintiffs  appeared  generally  before  the 
board  in  obcd'enoe  to  the  notice.  It  is 
insisted  by  appellants  that  the  evidence  of- 
fered and  received  before  the  board  of  re- 
view on  the  part  of  defendants  was  ample 
to  show  that  the  property  entered  by  the 
board  was  omitted  property  during  the 
years  in  question.  But,  regardless  of  this 
evidence,  in  the  absence  of  any  showing  on 
the  part  of  plaintiffs,  the  prima  facie  case 
made  by  the  assessment  and  tax  rolls  was 
sufficient.  Laws,  1903,  chap.  417,  §  1044b. 
We  conclude  that  the  property  assessed 
and  entered  upon  the  rolls  for  the  years 
mentioned  must  stand  as  property  of  Sloan, 
deceased,  omitted  in  said  years. 

2.  The  court  below  erroneously  held  and 
concluded  that  there  oould  be  no  aesess- 
ment  of  omitted  property  against  the  ex- 
ecutors of  a  deceased  person,  on  the  ground 
that  there  is  no  statutory  authority  for 
such  assessment,  basing  its  judgment  main- 
ly upon  State  ex  rel.  Ashland  Water  Ca  t. 
Wharton,    115   Wis.   462,   91    N.   W.   976; 
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Ashland  County  v.  Knight,  129  Wis.  63, 
108  N.  W.  208;  State  ex  rel.  Vossen  v. 
Eberbard,  90  Minn.  120,  95  N.  W.  1115. 
The  foregoing  Wisconsin  cases  merely  go 
to  the  point  that  statutory  authori^  is 
necessary  to  support  a  ''back  tax"  assess* 
ment.  This  may  be  conceded,  because  we 
think  our  statutes  are  su£Qciently  broad 
to  warrant  the  assessment  of  "back  taxes" 
against  the  personal  representatives  of  a 
deceased  person  upon  property  of  deceased 
which  escaped  taxation,  when  the  personal 
representatives  have  personal  property  in 
their  possession  belonging  to  deceased,  sub- 
ject to  taxation. 

Section  1059,  Stat.,  plainly  gives  author- 
ity to  reassess  property  "omitted  from  as- 
sessment .  •  .  by -mistake  or  inadvert- 
ence." But  it  is  argued  that  this  authority 
does  not  apply  to  cases  where  the  property 
was  omitted  during  the  lifetime  of  a  de- 
ceased person,  and  justify  assessment  after 
his  death;  that  the  statute  does  not  au- 
thorize an  assessment  against  an  heir  or 
personal  representative  having  in  his  pos- 
session personal  property  of  a  decedent  that 
escaped  taxation  during  deceased's  lifetime 
through  omission  from  the  tax  roll.  The 
Minnesota  case.  State  ex  rel.  Vossen  t. 
Eberhard,  90  Minn.  120,  95  N.  W.  11]  5,  is 
relied  upon  by  respondents  to  support  the 
judgment.  This  case  rests  upon  §  1631, 
Gen.  Stat.  1894  of  Minnesota,  which  is 
similar  to  our  statute  (§  1069);  and  the 
Minnesota  court  grounds  its  decision  upon 
the  fact  that,  while  the  assessment  is  valid 
as  to  real  estate,  it  is  not  valid  as  to  per- 
sonal property,  because  there  is  no  personal 
obligation  against  the  owner,  and  the  tax 
is  not  made  a  lien  on  the  property.  The 
court  further  says  that  there  is  a  wise 
reason  for  the  distinction,  since  it  is  the 
policy  of  the  law  to  permit  the  free  transfer 
and  change  of  personal  property.  In  State 
ex  rel.  Davis  &  S.  Lumber  Co.  v.  Pors,  107 
Wis.  426,  51  L.RA.  917,  83  N.  W.  706, 
Iiolding  that  an  owner  may  be  assessed  for 
omitted  personal  property  after  he  has 
ceased  to  be  the  owner,  it  is  said:  "The 
principle  at  the  foundation  of  these  reas- 
sessment laws  is  that  the  owner  of  property 
is  under  obligation — some  authorities  say 
he  is  indebted — ^to  the  government  to  pay 
a  sum  proportioned  to  the  property  owned 
by  him  on  May  1st  of  each  year." 

In  other  jurisdictions  where  the  statute 
is  no  broader  than  ours,  personal  property 
omitted  before  the  owner's  death  has  been 
held  assessable  after  his  death.  Reynolds 
▼.  Bowen,  138  Ind.  434,  36  N.  E.  756,  37 
N.  E.  962;  Graham  v.  Russell,  152  Ind.  186, 
62  N.  E.  806;  Com.  v.  Sweigart,  115  Ky. 
296,  73  S.  W.  758;  Sturges  v.  Carter.  114 
U.  S.  511,  29  L.  ed.  240,  5  Sup.  Ct.  Rep. 
40  L.R.A.(N.S.) 


1014.  It  has  also  been  held  that,  even 
though  a  tax  has  not  become  a  lien  at  the 
time  of  death,  yet  the  fact  that  deceased 
had  become  personally  liaOie  to  pay  it,  when 
it  should  be  levied,  made  it  a  debt  of  de- 
cedent which  could  properly  be  paid  by  his 
executor  out  of  his  estate.  18  Cyc.  420; 
Re  Franklin,  26  Miss.  107,  56  N.  Y.  Supp. 
858. 

In  addition  to  §  1044,  Stat.,  which  makes 
property  assessable  to  executors  or  adminis- 
trators, chapter  417,  Laws  of  1903,  adding 
§§  1044a,  1044b,  1044c,  and  1044d,  pro- 
vides that,  when  personal  property  shall 
be  assessed  to  an  executor  or  administrator, 
the  person  so  assessed  shall  be  personally 
liable  for  the  tax,  but  that  he  shall  have 
a  remedy  over  against  the  beneficial  owner 
and  a  lien  on  such  property.  Section  1044b 
makes  the  tax  a  debt  against  the  owner. 
Under  the  foregoing  statutes,  and  others 
relating  to  taxation  in  this  state,  we  are 
convinced  that  the  board  of  review  had  au- 
thority to  assess  the  omitted  personal  prop- 
erty after  the  death  of  Sloan. 

True,  the  court  below  found  that  the 
plaintiffs  did  not  have  in  their  possession 
on  May  1,  1907,  any  personal  property 
owned  by  Sloane  in  1904,  1905,  and  1906; 
and  that  there  was  no  evidence  as  to  what 
specific  items  were  omitted  from  assessment 
in  1904,  1906,  and  1906.  But,  as  we  have 
seen,  it  was  sufficient  that  the  plaintiffs 
had  in  their  possession  May  1,  1907,  per- 
sonal property  siAject  to  taxation,  even 
though  not  the  identical  property  omitted. 
The  instant  case  is  unlike  Hayden  t.  Roe, 
06  Wis.  288,  28  N.  W.  386,  relied  upon  by 
respondents,  since  in  that  case  the  adminis- 
trator was  appointed  after  May  1st  the 
year  of  the  assessment;  and  counsel  sought 
to  hold  the  assessment  valid,  under  the 
rule  that  the  title  of  the  administrator 
related  back  so  as  to  include  property  as 
of  May  1st.  In  the  instant  case,  it  is  not 
denied  but  what  the  plaintiffs  were  quali- 
fied and  acting  executors  before  May  1, 
1907.  Counsel  for  respondents  cite  several 
Wisconsin  cases  from  29  to  107  Wisconsin, 
inclusive,  which  they  argue  are  to  the  point 
that,  under  our  statutes,  the  tax  or  liabil- 
ity for  the  tax  cannot  be  a  charge  against 
the  owner.  But  it  is  plain  that  these  de- 
cisions are  not  applicable  to  the  present 
situation,  under  the  statutes  as  they  have 
existed  since  1903. 

Counsel  further  argue  that  the  statutes 
authorizing  the  assessment  of  omitted  prop- 
erty against  the  representatives  of  a  de- 
ceased person,  as  in  the  instant  case,  are 
unconstitutional  and  void.  This  contention 
is  untenable.  We  conclude  that  the  assess- 
ment was  valid. 

3.  It  is  next  claimed  by  respondents  that^ 
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«ven  if  valid,  it  was  necessary  to  file  the 
claim  against  the  estate  before  the  expira- 
tion of  the  time  limited  for  filing  claims. 
Under  the  statutes  heretofore  referred  to, 
ample  power  is  given  to  assess  against  the 
executors,  and  they  are  bound  to  pay  the 
taxes,  and  reimburse  themselves  out  of  the 
estate  in  their  hands.  No  reason  appears 
why  a  different  rule  should  apply  in  regard 
to  omitted  property  and  other  property  be- 
longing to  the .  estate ;  and  in  each  case, 
under  our  statutes,  the  assessment  is 
against  the  executors.  As  we  have  seen, 
the  tax  is  a  debt  against  the  owner;  the 
person  assessed  is  liable  for  the  tax,  but 
has  a  remedy  against  the  beneficial  owner 
and  a  lien  on  the  property,  and  can  reim- 
burse himself  out  of  the  property  in  his 
possession.  Chapter  417,  Laws  of  1903, 
and  §  1061,  Stat. 

Graham  v.  Russell,  152  Ind.  186,  l93, 
194,  52  N.  E.  806,  808,  is  against  respond- 
ents on  this  contention.  The  court  said: 
*'The  contention  of  appellant's  counsel  that 
the  petition  ought  to  have  alleged  that  the 
taxes  in  dispute  had  been  filed  aa  a  claim 
against  Graham's  estate  prior  to  its  final 
settlement  is  without  merit.  The  facts 
disclose  that  the  decedent  had,  for  many 
years  prior  to  his  death,  failed  to  list  and 
return  for  taxation  a  large  amount  of  his 
property;  and  at  his  death  it  is  charged 
ne  was  liable  for  the  payment  of  taxes,  on 
account  of  his  said  default,  in  the  sum  of 
$3,000  and  over,  whicH  had  accrued  and 
were  due  for  state,  county,  and  township 
purposes.  Taxes  are  not  such  claims  which 
the  law  of  this  state  either  requires  or 
intends  shall  be  filed  for  payment  against 
a  decedent's  estate.  It  is  true  that  taxes, 
in  the  order  prescribed  by  the  statute  for 
the  payment  of  liabilities  of  a  decedent's 
estate,  come  within  the  fourth  provision 
of  such  order  of  payment.  .  .  .  The  duty, 
however,  rests  upon  the  administrator  or 
executor  to  pay  the  taxes  due  against  the 
estate,  without  their  being  filed  or  presented 
for  payment." 

4.  It  is  further  contended  by  respondents 
that  the  assessment  was  not  properly  made 
against  the  plaintiffs  as  executors  of  the 
estate  of  the  deceased.  A  great  many  cases 
are  cited  from  this  court;  but  they  are 
cases  decided  when  tlie  statutes  on  the  sub 
ject  were  quite  different  from  the  present 
statutes.  True  the  entry  against  the  execu- 
tors on  the  tax  1*011  was  not  in  as  good 
form  as  might  be;  but,  under  our  present 
statutes,  we  think  it  sufficient  as  an  assess- 
ment against  the  plaintiffs  as  executors. 
It  is  quite  apparent  from  the  whole  record 
that  the  board  intended  to  make  the  assess- 
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ment  against  the  executors.  Section  1044a, 
Stat.,  provides  that  failure  to  enter  such 
assessment  separately,  or  to  indicate  repre- 
sentative capacity  or  other  relationship  of 
the  person  assessed,  shall  not  affect  the 
validity  of  the  assessment  We  think  the 
assessment  was  valid  against  the  plaintiffs 
as  executors  of  Hugh  Sloan,  deceased. 

5.  Several  questions  of  practice  respect- 
ing the  sufficiency  of  the  complaint  in  equi- 
ty, and  whether  the  plaintiffs  had  aa 
adequate  remedy  at  law,  and  whether  such 
objections  were  waived  by  failure  to  demur 
or  answer,  are  argued  in  the  briefs  of  coun- 
sel. But,  since  we  hold  that  no  ease  was 
made,  either  at  law  or  in  equity,  it  ia  un- 
necessary to  consider  or  decide  such  ques- 
tions. 

6.  The  defendants  set  up  a  counterclaim, 
asking  judgment  dismissing  the  complaint, 
and  that  they  have  judgment  against  the 
plaintiffs  for  the  sum  of  $1,204.88,  being 
the  amount  claimed  due  for  taxes,  and  for 
general  relief,  together  with  costs.  On  the 
trial,  defendants  asked  permission  to  with- 
draw the  counterclaim,  which  was  denied, 
and  the  counterclaim  was-  permitted  to 
stand. 

Chapter   417,   Laws  of   1003,   before  re- 
ferred to,  makes  the  tax  collectable  from 
the  executors  personally,  and  also  makes  it 
a   debt   of    the   decedent.     It  being   estab- 
lished that  the  taxes  assessed  against  the 
plaintiffs  are  valid,  judgment  should  have 
been  entered  in  favor  of  the  defendants  for 
the  amount  of  the  debt.    It  is  true  that  the 
counterclaim    asks    judgment    against   the 
plaintiffs,  apparently  a  personal  judgment. 
But  this  is  immaterial  under  our  system 
of  pleading  and  practice.     A  judgment  d4 
bonis   testatoria  is   a  proper   judgment  in 
all  cases  where  the  executor  is  a  party  and 
the  estate  of  decedent  is  liable  for  the  debt 
18  Cyc.  1043  et  seq.;  Woodward  v.  Howard, 
13  Wis.  557;   Hei  v.  Heller,  63  Wis.  415, 
10  N.  W.  620;  Ladd  v.  Anderson,  58  Wis. 
591,  17  N.  W.  320;   Borchert  v.  Borchert, 
141  Wis.  142,  123  N.  W.  628.     So,  in  the 
present    case    judgment    may    be    entered 
against   the    plaintiffs,   as   executors,   with 
direction  that  the  same  may  be  paid  out 
of  the  property  of  the  estate  in  the  hands 
of  the  plaintiffs,  since  it  appears  from  the 
record  that  there  is  ample  property  in  the 
hands    of   the    plaintiffs,    as   executors,   to 
satisfy  the  claim. 

The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  in  favor  of  the  de- 
fendants upon  the  oounterclaim-  as  indicated 
in  this  opinion* 
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GEORGIA  RAILROAD  &  BANKING  COM- 

PANY 

T. 

TOWN  OF  DECATUR. 

(137  Ga.  537,  73  S.  E.  830.) 

Tax  —   sewer    assessment  —  railroad 
property. 

1.  A  railroad  company  owns  a  strip  of 
land  in  a  municipality,  116  feet  wide, 
through  the  center  of  which  runs  its  main 
line  of  railroad.  The  land  is  located  be- 
tween two  streets  of  the  town,  along  which 
the  town,  under  legislative  authority,  laid, 
respectively,  4,456  and  938  feet  of  sanitary 
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sewer  pipe.  The  land  is  held  for  present 
use  to  support  the  roadbed  and  to  provide 
for  an  increase  of  tracks,  which  the  fu- 
ture needs  of  the  railroad  probably  may  re- 
quire. Under  such  circumstances  the  land 
abutting  on  the  sewers,  of  such  depth  as 
will  not  interfere  with  the  present  roadbed, 
is  liable  for  the  cost  of  assessment  of  the 
local  improvement,  and  such  assessment  is 
not  illegal  because  the  abutting  property 
in  its  present  condition,  and  as  devoted  to 
its  present  use,  may  not  be  specifically  bene- 
fited by  the  improvement. 

Same   —    municipal    determination    — 
conclnsiveness. 

2.  Under  its  amended  charter  (Acts  1003. 
p.  504)  the  town  of  Decatur  was  authorized 
to  construct  a  system  of  sewerage,  and  to 
assess  against  abutting  property  on  each 
side  of  a  street  improved  50  cents  per  lineal 


Note,  —  LidMlity  of  railroad  right  of 
way  to  aaseaamerU  for  local  improve- 
ment. 

This  note  supplements  that  in  12  L.R.A. 
(N.S.)    112. 

The  question  whether  a  local  assessment 
may  be  enforced  against  property  owned 
by  a  railroad  company,  but  not  used  in  the 
operation  of  the  road,  except,  perhaps,  in- 
cidentally, by  renting  it  to  others,  is  not 
within  the  scope  of  this  note. 

Generally  as  to  liability  of  the  right  of 
way  and  trackage  of  a  street  railway  com- 
pany or  other  railroad  occupying  the  street, 
to  assessment  for  street  improvements,  see 
the  note  in  15  L.R.A.(N.S.)   487. 

As  to  liability  of  street  railway  for  pav- 
ing; assessment,  see  the  note  in  46  L.R.A. 
193. 

As  to  the  liability  to  local  assessments  for 
benefits  of  property  exempt  from  general 
taxation,  see  the  notes  in  35  L.R.A.  33;  18 
L.R.A.(N.S.)  451;  and  32  L.R.A. (N.S.)  303. 

Generally. 

The  right  of  way  of  a  railroad  company 
is  liable  for  assessments  for  street  improve- 
ments the  same  as  any  other  property  in 
the  improvement  district.  Gilsonitc  Constr. 
Co.  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  —  Mb. — , 
144  S.  W.  1086,  citing  Heman  Constr.  Co. 
V.  Wabash  R.  Co.  206  Mo.  172,  12  L.R.A. 
(N.S.)  112,  121  Am.  St.  Rep.  649,  104  S. 
W.  67,  12  Ann.  Cas.  630. 

And  it  was  said  in  Hoffman  v.  Zollman, 
—  Ind.  App.  — ,  97  N.  E.  1015,  that  the 
easement  of  a  right  of  way  over  a  lot  may, 
if  benefited,  be  assessed  for  the  improve- 
ment of  the  street. 

Other  cases  seem  to  assume  that  there 
is  nothing  about  a  railroad  right  of  way 
which  prevents  its  assessment,  provided  it  is 
benefited,  such  cases  being  mainly  concerned 
with  whether  there  are  sufficient  benefits. 

Thus,  the  view  is  taken  in  New  Jersey 
that  a  railroad  right  of  way  is  to  be  re-' 
garded  for  the  purpose  of  local  assessments 
as  permanently  devoted  to  public  use,  and 
that  therefore  the  proper  basis  for  the  as- 
sessment is  the  benefit  to  the  property,  and 
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not  the  enhancement  of  its  market  value; 
and  if  no  benefit  is  proved,  there  can  be  no 
assessment  (New  York  Bay  R.  Co.  v.  New- 
ark, 77  N.  J.  L.  270,  72  Atl.  455) ;  and  that 
this  rule  applies  not  merely  to  land  on 
which  the  tracks  are  laid,  but  also  to  con- 
tiguous land,  which,  though  not  at  present 
used  for  railroad  purposes,  was  acquired  for 
that  purpose,  and  is  not  being  used  for  any 
other  purpose  (New  York  Bay  R.  Co.  ▼. 
Newark,  —  N.  J.  L.  — ,  83  Atl.  962,  revers- 
ing, 80  N.  J.  L.  146,  76  Atl.  327). 

Where  railroad  property  is  by  statute 
declared  to  be  held  for  a  public  use,  neither 
those  portions  of  a  100-foot  right  of  way 
located  beside  the  tracks,  whose  aggregate 
width  is  70  feet,  nor  the  30  feet  upon  which 
the  tracks  are  laid,  are  liable  for  assess- 
ments for  street  extension,  if  they  are  not 
thereby  benefited.  .  Re  City  of  New  York, 
127  App.  Div.  672,  111  N.  Y.  Supp.  916. 
This  case  was  cited  in  a  later  decision  hold- 
ing that  the  right  of  way  of  a  railroad  com- 
pany, being  devoted  to  a  public  use,  is  not, 
if  not  actually  benefited,  subject  to  an  as- 
sessment for  street  improvement;  and  the 
possibility  that  the  paving  of  a  street  which 
the  railroad  crosses  at  an  elevation  will  re- 
sult from  the  increase  in  business  and  popu- 
lation to  the  village  resulting  from  the  im- 
provement is  too  remote  to  be  considered 
upon  the  question  of  benefit.  New  York,  N. 
H.  &  H.  R.  Co.  V.  Port  Chester,  149  App. 
Div.  893,  334  N.  Y.  Supp.  883. 

And  in  River  Forest  v.  Chicago  &  N.  W. 
R.  Co.  197  111.  344,  64  N.  E.  364,  it  was  ap- 
parently assumed  that  there  was  nothing 
about  a  railroad  right  of  way  which  pre- 
vented its  being  assessed  for  the  improve- 
ment of  streets  upon  which  it  abutted,  pro- 
vided the  right  of  way  was  benefited  by  the 
improvement;  but  the  court  denied  the  pro- 
priety of  assessing  the  right  of  way,  upon 
the  ground  that  in  determining  whether 
the  right  of  way  was  benefited,  it  was  im- 
proper to  take  into  consideration  the  pos- 
sible or  imaginary  uses,  as  depot  grounds 
or  otherwise,  of  a  part  of  the  right  of  way, 
the  court  saying  that  the  present,  and  not 
the  probable  future,  use  of  the  land,  was 
the  test. 
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foot.  The  legislative  determination  of  the 
cost  of  the  local  public  improvement  and 
its  apportionment  to  the  abutting  land  is 
conclusive  as  to  these  matters. 

Same  —  enforcement  —  extent  of  liabil- 
ity. 

3.  In  the  absence  of  express  legislative 
authority,   the   main   track   of   a   railroad 


company  is  not  subject  to  levy  and  sale 
to  satisfy  a  lien  for  assessments  for  local 
improvements.  It  follows  that  a  lot  of 
land  bisected  by  the  main  track  of  a  rail- 
road is  not  liable  in  aolido  for  improve- 
ments on  two  streets  which  bound  the  lot 
of  land,  and  between  which  the  main  track 
is  located,  and  therefore  a  portion  of  the 


But  it  is  held  in  Seattle  v.  Seattle  &  M. 
R.  Co.  60  Wash.  132,  96  Pac.  958,  that  an 
assessment  upon  a  railroad  right  of  way  for 
street  improvements  is  supported  bv  a  find- 
ing that  the  property  will  be  actually  bene- 
fited to  the  amount  of  the  assessment  if 
and  when  it  is  devoted  to  any  other  use 
than  the  present,  notwithstanding  it  is  also 
found  that  the  premises  are  permanently 
adapted  to  railroad  uses,  and  that  they  will 
not  be  actually  benefited  bv  the  improve- 
ment as  long  as  they  are  aevoted  to  that 
use. 

A  railroad  right  of  way  used  solely  for 
tracks  cannot  l^  benefited  by  the  opening 
and  paving  of  a  street  across  it,  so  as  to 
subject  it  to  an  assessment  for  such  im- 
provements. Detroit,  G.  H.  &  M.  R.  Co.  v. 
Grand  Rapids,  106  Mich.  13,  28  L.R.A.  793, 
68  Am.  St.  Rep.  466,  63  N.  W.  1007. 

So  it  is  held  in  Lehigh  Valley  R.  Co.  v. 
Jersey  City,  81  N.  J.  L.  290,  80  Atl.  228, 
that  the  right  of  way  of  a  railroad  crossing 
a  marsh  upon  trestles  was  not  benefited  by 
the  drainage  of  the  marsh,  so  as  to  render 
it  liable  for  assessments  for  the  construct- 
ion of  the  drainage  sewer. 

Under  particular  statutory  or  consti- 
tutional provisions. 

The  right  of  way  of  a  railroad  company 
is  not  a  public  highway  within  the  mean- 
ing of  a  constitutional  provision  prescrib- 
ing exemptions  from  taxation.  Gilsonite 
Constr.  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  — 
Mo.  — ,  144  S.  W.  1086,  citing  Hemaii  Constr. 
Co.  V.  Wabash  R.  Co.  206  Mo.  172,  12  L.R.A. 
(N.S.)  112,  121  Am.  St.  Rep.  649,  104  S.  W. 
67,  12  Ann.  Cas.  630. 

A  freight  depot  and  spur  tracks  of  a  rail- 
road company,  although  part  of  its  entire 
system,  are  subject  to  special  assessment 
for  local  improvement,  under  a  statute  pro- 
viding that  the  property  of  railroad  com- 
panies shall  be  in  all  respects  subject  to 
all  special  assessments  for  local  improve- 
ments in  the  same  manner  and  to  the  same 
extent  as  the  property  of  individuals.  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Janes ville,  137 
Wis.  7,  28  L.R.A.(N.S.)  1124,  118  N.  W. 
182,  followed  in  Chicago,  M.  &  St.  P.  R.  Co. 
▼.  Milwaukee,  148  Wis.  39,  133  N.  W.  1120, 
which  added  that  the  statute  referred  to 
is  in  accord  with  the  result  in  many  well- 
considered  cases,  and  is  in  harmony  with 
the  rule  approved  by  the  Supreme  Court  of 
the  United  States  that,  on  the  question  of 
benefits  or  no  benefits,  the  land  shall  be  con- 
sidered simply  in  its  general  relation,  and 
apart  from  its  particular  use.  Citing  Louis- 
ville &  N.  R.  Co.  V.  Barber  Asphalt  Paving 
Co.  197  U.  S.  430,  49  L.  ed.  819,  26  Sup. 
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Ct.  Rep.  466,  which  is  set  out  in  the  note  in 
12  L.R.A.(N.S.)   112. 

And  the  depressed  portion  of  a  railroad 
right  of  way  which  passes  under  a  street 
may  be  charged  with  the  cost  of  building 
sidewalks  around  such  right  of  way  at  or 
upon  the  retaining  walls,  under  a  city  char- 
ter making  it  the  duty  of  the  owner  or  oc- 
cupant of  any  premises  to  lay  sidewalks  in 
front  of  such  premises,  or,  upon  his  failure 
to  do  so,  authorizing  the  city  to  lay  them 
and  charge  the  expense  to  such  owner.  New 
York,  C.  &  H.  R.  R.  Ca  v.  Buffalo,  136  N. 
Y.  Supp.  196. 

But  it  is  held  that  the  roadbed  of  a  rail- 
road company  is  not  real  estate  within  the 
meaning  of  a  statute  imposing  liability  for 
local  assessments.  Philadelphia  v.  Phila- 
delphia &  R.  R.  Co.  38  Pa.  Super.  Ct.  529, 
followed  in  Philadelphia  Use  of  Vulcanite 
Paving  Co.  v.  Fairhill  R.  Co.  41  Pa.  Super. 
Ct.  245. 

And  so  much  of  a  way  paved  and  used  by 
a  city  for  public  traffic  as  enroaches  upon 
the  right  of  way  of  a  railroad  company 
does  not  come  within  the  meaning  of  the 
word  ''street"  in  a  statute  authorizing  the 
levying  of  assessments  for  paving,  so  ae  to 
entitle  the  city  to  assess  that  portion  of 
the  way  which  enroaches  upon  the  property 
of  the  railway  company.  Atchinson,  T.  k 
S.  F.  R.  Co.  v.  Cherryvale,  —  Ejtn.  — ,  123 
Pac.  874. 

Enforcement  by  sale. 

It  is  held  that  a  railroad  bed  cannot  be 
sold  for  street  assessments.  Detroit,  6.  H. 
&  M.  R.  Co.  V.  Grand  Rapids,  106  Mich.  13, 
28  L.R.A.  793,  68  Am.  St.  Rep.  466,  63  N. 
W.  1007. 

In  Louisville,  N.  A.  &  C.  R.  Co.  v.  State, 
8  Iiid.  App.  377,  36  N.  E.  916,  the  court 
recognized  the  rule  that  a  railroad  right 
of  way  cannot  be  sold  for  the  payment  of 
local  assessments,  but  held  that  a  personal 
judgment  was  pro  per  Iv  rendered  against  it 
for  the  amount  of  the  assessment.  And 
the  same  is  true  of  Lake  Erie  &  W.  R.  Co.  v. 
Bowker,  9  Ind.  App.  428,  36  N.  E.  864. 

But  it  was  held  in  Illinois  that  the  por- 
tion of  the  track  or  right  of  way  of  a  rail- 
road company  which  lies  within  a  drainage 
district  may  be  sold  for  the  payment  of 
a  drainage  assessment  thereon.  Wabash 
Eastern  R.  Co.  v.  East  Lake  Fork  Special 
Drainage  Dist.  134  III.  384,  10  L.IUL  286. 
26  N.  E.  781. 

As  to  the  personal  liability  of  property 
owners  to  pay  assessment  for  local  im- 
provements, see  the  notes  in  18  L.R.A. 
(N.S.)   1259,  29  L.R.A.(N.S.)   770. 
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land  on  one  side  of  the  railroad  track  can- 
not be  levied  on  to  satisfy  assessments  made 
against  the  entire  strip  of  land  through 
which  the  railway  runs,  on  account  of  sew- 
ers constructed  in  streets  lying  on  each 
side  of  the  track. 

(February  14,  1912.)' 

CROSS  WRITS  of  error  to  the  Superior 
Court  for  De  Ealb  County  to  review  a 
judgment  sustaining  a  demurrer  to  part  of 
the  affidavit  of  illegality  to  stay  execution 
issued  to  collect  a  special  assessment  for  a 
sewer  in  front  of  or  through  the  property 
of  the  defendant;  defendant  assigning  error 
to  the  judgment  excepted  to  pendente  lite 
and  the  final  judgment  resulting  from  sus- 
taining the  demurrer;  and  plaintiff  assign- 
ing error  to  the  judgment  reducing  the 
amount  of  the  il.  fa.  Reversed  on  both 
assignments. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  B.  Onmmlng,  Bryan 
Canuntng,  and  John  S*  Oandler,  for  de- 
fendant: 

There  must  be  resulting  benefits  to  auth- 
orize special  assessments  for  sewers. 

Atlanta  y.  Gabbett,  93  Ga.  266,  20  S.  E. 
306;  Atlanta  v.  Hamlein,  96  Ga.  382,  23 
S.  E.  408,  101  Ga.  697,  29  S.  E.  14;  Speer 
V.  Athens,  85  Ga.  49,  9  L.R.A.  402,  11  S. 
E.  802;  Chicago,  M.  &  St.  P.  R.  Co.  ▼. 
Milwaukee,  89  Wis.  606,  28  L.R.A.  249,  62 
N.  W.  417;  Detroit,  G.  H.  &  M.  R.  Co. 
T.  Grand  Rapids,  106  Mich.  13,  28  L.R.A. 
793,  58  Am.  St.  Rep.  466,  63  N.  W.  1007; 
State,  New  Jersey  R.'  &  Transp.  Co.,  Pros- 
ecutor, V.  Elizabeth,  37  N.  J.  L.  330;  Re 
Public  Park  Comrs.  47  Hun,  302 ;  Blooming- 
ton  T.  Chicago  &  A.  R.  Co.  134  111.  451,  26 
N.  E.  366;  State,  New  Jersey  R.  &  Transp. 
Co.,  Prosecutor,  v.  Newark,  27  N.  J.  L. 
185;  Mt.  Pleasant  ▼.  Baltimore  k  0.  R. 
Co.  138  Pa.  365,  11  L.R.A.  520,  20  Atl. 
1052;  Illinois  C.  R.  Co.  v.  Chicago,  141  111. 
609,  30  N.  E.  1036;  New  York  &  N.  H.  R. 
Co.  T.  New  Haven,  42  Conn.  279,  19  Am. 
Rep.  534;  Chicago,  M.  ft  St.  P.  R.  Co.  v. 
Milwaukee,  89  Wis.  506,  28  L.R.A.  249,  62 
N.  W.  417;  River  Forest  v.  Chicago  k  N. 
W.  R.  Co.  197  HI.  348,  64  N.  E.  364;  Chi- 
cago,  R.  I.  k  P.  R.  Co.  y.  Ottumwa,  112 
Iowa,  312,  61  L.R.A.  769,  83  N.  W.  1074; 
Detroit,  G.  H.  k  M.  R.  Co.  v.  Grand  Rapids, 
106  Mich.  13,  28  L.R.A.  793,  68  Am.  St. 
Rep.  466,  63  N.  W.  1007;  Seattle  v.  Seattle 
Electric  Co.  48  Wash.  699,  15  L.R.A.  (N.S.) 
486,  94  Pac.  194;  26  Am.  k  Eng.  Enc.  Law, 
1185. 

Messrs.  Leslie  J.  Steele  and  Mayson  & 
Johnson,  for  plaintiff: 

The  amount  of  benefit  which  an  improve- 
ment will  confer  upon  a  particular  lot  is 
a  matter  of  forecast  and  estimate.  In  its 
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general  aspect,  at  least,  it  Is  peculiarly  a 
thing  to  be  decided  by  those  who  make  the 
law. 

Louisville  k  N.  R.  Co.  y.  Barber  Asphalt 
Paving  Co.  197  U.  S.  430,  49  L.  ed.  819,  25 
Sup.  Ci.  Rep.  466;  Spencer  y.  Merchant, 
125  U.  S.  345,  31  L.  ed.  763,  8  Sup.  Ct.  Rep. 
921;  French  v.  Barber  Asphalt  Paving  Co. 
181  U.  S.  324,  46  L.  ed.  879,  21  Sup.  Ct. 
Rep.  625;  Speer  y.  Athens,  85  Ga.  49,  9 
L.R.A.  402,  11  S.  E.  802;  Bacon  y.  Savan- 
nah, 86  Ga.  301,  12  S.  E.  580;  Illinois  C.  R. 
Co.  y.  Decatur,  147  U.  S.  191,  37  L.  ed.  133, 
13  Sup.  Ct.  Rep.  293. 

A  railroad  situated  in  the  street,  and  run- 
ning along  the  length  thereof,  is  contiguous 
to  such  street,  and  subject  to  special  as- 
sessments in  the  same  manner  as  property 
of  private  owners  abutting  on  a  street. 

Chicago,  R.  I.  &  P.  R.  Co.  y.  Moline,  158 
111.  64,  41  N.  E.  877;  Freeport  Street  R. 
Co.  y.  Freeport,  161  111.  451,  38  N.  B.  137; 
Kuehner  y.  Freeport,  143  111.  92,  17  L.R.A. 
774,  32  N.  E.  372;  Jacksonville  R.  Co.  y. 
Jacksonville,  114  111.  562,  2  N.  E.  478. 

The  act  of  the  general  assembly,  provid- 
ing for  this  and  other  sewers,  not  only 
adopted  the  front-foot  rule,  but  also  fixed 
the  amount  of  assessment  to  be  charged 
on  each  abutting  lot;  to  wit,  50  cents  per 
front  foot;  and  the  legality  both  of  the 
apportionment  and  the  amount  is  conclu- 
sive. 

Cooley,  Taxn.  3d  ed.  1205;  Beach,  Pub. 
Corp.  §  1176;  Abbott,  Mun.  Corp.  §  368; 
Dill.  Mun.  Corp.  §  752;  Carson  v.  Brock- 
ton Sewerage  Comrs.  182  U.  S.  398,  45  L. 
ed.  1161,  21  Sup.  Ct.  Rep.  860;  Wight  T. 
Davidson,  181  U.  S.  378,  45  L.  ed.  904,  21 
Sup.  Ct.  Rep.  616;  French  v.  Barber  Asphalt 
Paving  Co.  181  U.  S.  324,  45  L.  ed.  879, 
21  Sup.  Ct.  Rep.  626;  Parsons  v.  District 
of  Columbia,  170  U.  S.  45,  42  L.  ed.  943, 
18  Sup.  Ct.  Rep.  621;  Leominster  v.  Conant, 

139  Mass.  384,  2  N.  E.  690;  Hyde  Park  y. 
Spencer,  118  111.  446,  8  N.  E.  846;  Walston 
V.  Nevin,  128  U.  S.  678,  32  L.  ed.  644,  9 
Sup.  Ct.  Rep.  192;  Spencer  t.  Merchant, 
125  U.  S.  345,  31  L.  ed.  763,  8  Sup.  Ct. 
Rep.  921,  100  N.  Y.  587,  3  N.  E.  682;  Mat- 
tingly  y.  District  of  Columbia,  97  U.  S.  687, 
24  L.  ed.  1098;  Harton  v.  Avondale,  147 
Ala.  465,  41  So.  934;  Montomery  y.  Moore, 

140  Ala.  649,  37  So.  291 ;  Ritter  v.  Drain- 
age Diet.  No.  1,  78  Ark.  580,  94  3.  W.  711; 
Denver  y.  Campbell,  33  Colo.  170,  80  Pac. 
142;  Denver  y.  Londoner,  33  Colo.  104,  80 
Pac.  117;  Denver  y.  Kennedy,  33  Cola  80, 
80  Pac.  122,  467;  Denver  v.  Dumars,  88 
Colo.  94,  80  Pac.  114;  English  y.  Wilming- 
ton, 2  Marv.  (Del.)  87,  37  Atl.  168:  Morrell 
V.  Union  Drainage  Dist  No.  1, 118  111.  145, 
8  N.  E.  675;  Palmer  v.  Stumph,  29  Ind. 
329;   Monroe  County  v.  Harrell,  147  Ind. 
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605,  46  N.  E.  124;  Parker  v.  Challiss,  9  | 
Kan.  161;  Barfield  v.  Gleaaon,  111  Ky.  609, 
63  S.  W.  964;  Baltimore  v.  Johns  Hopkins 
Hospital,  66  Md.  1;  Sheley  v.  Detroit,  46 
Mich,  432,  8  N.  W.  62;  State  ▼.  District 
Ct.  47  Minn.  406,  60  N.  W.  476;  State  ex 
rel.  Merrick  v.  District  Ct.  33  Minn.  246, 
22  N.  W.  626,  632;  Yasser  v.  George,  47 
Miss.  713;  McMillan  T.  Butte,  30  Mont. 
226,  76  Pac.  203;  Eyptian  Levee  Co.  v. 
Hardin,  27  Mo.  495,  72  Am.  Dec.  276; 
Northern  Indiana  R.  Co.  t.  Connelly,  10 
Ohio  St  166;  King  t.  Portland,  2  Or.  146; 
Com.  use  of  Pittsburgh  ▼.  Woods,  44  Pa. 
116;  Cleveland  v.  Tripp,  13  R.  I.  50;  Nor- 
folk City  V.  Ellis,  26  Gratt.  228;  Allen  v. 
Drew,  44  Vt.  174;  Lightner  v.  Peoria,  160 
111.  87,  37  N.  E.  69;  Davis  v.  Litchfield, 
146  IlL  313,  21  L.R.A.  663,  33  N.  E.  888. 

Bvans,  P.  J.,  delivered  the  opinion  of  the 
court: 

By  an  act  approved  July  30,  1903  (Acts 
1903,  p.  604),  the  charter  of  the  town  of 
Decatur  was  so  amended  as  to  authorize 
the  construction  of  a  system  of  sewerage 
for  that  town.  The  caption  and  1st  section 
of  the  act  are  as  follows: 

An  Act  to  Amend  the  Charter  of  the 
Town  of  Decatur,  in  the  County  of  De 
Kalb,  So  as  to  Authorize  the  Mayor  and 
Council  of  Said  Town  to  Construct  a 
System  of  Sewerage  for  Said  Town,  and 
to  Assess  the  Cost  of  Constructing  Said 
Sewerage  System  against  the  Abutting 
Property,  or  the  Property  through  Which 
Said  Sewer  May  Be  Constructed,  and 
against  the  Owners  Thereof,  and  for  Other 
Purposei. 

Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Georgia,  and  it  is 
hereby  enacted  by  the  authority  aforesaid, 
that  from  and  after  the  passage  of  this 
act  the  mayor  and  council  of  the  town  of 
Decatur,  in  the  county  of  De  Kalb,  shall 
have  full  power  and  authority  to  lay  down 
and  construct  sewers  in  said  town,  and  to 
assess  the  sum  of  60  cents  per  lineal  foot 
upon  the  property  and  estates  respectively 
abutting  on  said  sewer  on  each  side  of 
the  street  along  which  said  sewer  is  laid 
or  constructed;  and  in  consideration  of 
the  payment  of  said  assessment,  the 
owners  of  said  estates  shall  have  the 
right  to  connect  their  drains  from  said 
abutting  property  for  the  discharge  of 
sewerage  into  said  sewer;  and  in  case 
any  such  sewer  is  laid  down  or  con- 
structed through  or  on  any  private  proper- 
ty, along  the  course  of  any  natural  drain 
or  otherwise,  a  like  sum  of  60  cents  shall 
be  assessed  upon  such  property  abutting 
on  each  side  of  said  sewer  for  every  lineal 
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foot,  making  in  all  $1  for  evfery  lineal  foot, 
to  be  assessed  upon  such  property  through 
which  sewers  are  constructed  as  aforesaid: 
Provided,  that  when  the  same  party  owns 
the  land  on  both  sides  of  a  sewer  running 
through  his  land,  he  shall  be  assessed  only 
for  one  side  thereof;  and  in  consideration 
of  the  payment  of  said  assessment,  the 
owners  of  real  estate,  respectively,  on  each 
side  of  said  sewer,  through  or  over  which 
such  sewer  may  be  constructed,  shall  have 
the  right  to  connect  their  drains  from  said 
abutting  property  for  the  discharge  of 
sewerage  into  said  sewer.  The  extent  and 
character,  material  used,  and  expense  of 
sewers  constructed,  as  well  as  the  time  and 
manner  of  constructing  the  same,  shall  be 
in  the  discretion  of  the  mayor  and  council 
of  said  town,  to  be  prescribed  from  time 
to  time  by  ordinance.  The  remaining  cost 
of  all  sewers  not  thus  assessed  shall  be  paid 
by  said  mayor  and  council  from  the  treasury 
of  said  town. 

The  Georgia  Railroad  k  Banking  Com- 
pany owns  a  lot  of  land  in  the  town,  lying 
between  College  street  and  Railroad  avenue, 
116  feet  in  width,  along  the  center  of  which 
is  constructed  its  main  line  of  railroad 
track.  The  town  constructed  a  line  of  sew- 
erage pipes  in  front  of  this  property  on 
College  street,  4,456  feet,  and  a  line  of  sew- 
erage pipes,  938  feet  on  Railroad  avenue. 
For  the  construction  of  this  sewer  the  rail- 
road's property  was  assessed  40  cents  for 
each  lineal  foot  the  sewer  pipe  was  laid. 
An  execution  was  issued  against  the  prop- 
erty in  aolido  for  the  aggregate  sum.  This 
execution  was  levied  upon  a  rectangular 
strip  of  the  land  30  by  912  feet,  lying  on 
one  side  of  the  railroad  track.  The  railroad 
company  interposed  its  affidavit  of  illegal- 
ity; and  on  demurrer  all  grounds  of  the 
affidavit,  except  such  as  set  up  that  the  cost 
of  the  work  as  constructed  was  less  than 
the  amount  assessed,  were  stricken.  The 
case  was  tried  by  the  judge  without 
the  intervention  of  a  jury.  He  adjudged 
the  railroad  company  subject  to  one  half 
of  the  amount  assessed  against  its  prop- 
erty. The  company  and  the  town  sued  out 
bills  of  exceptions. 

Though  assessments  for  local  improve- 
ments are  not  taxes,  within  the  meanin<; 
of  the  requirement  of  the  Constitution  that 
taxes  must  be  ad  valorem  and  uniform,  nev- 
ertheless assessments  for  local  improve- 
ments, such  as  street  paving  and  sewerage, 
are  an  exercise  of  the  taxing  power.  While 
assessments  for  sewerage  are  primarily 
referable  to  the  taxing  power,  they  also 
have  in  many  instances  the  aspects  of  the 
police  regulations.  It  is  competent  for 
the  legislature  to  authorize  the  construe- 
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tion  of  a  sewerage  By  stem  in  a  municipal- 
ity and  to  determine  how  the  cost  shall  he 
borne  as  hetween  the  public  and  the  prop- 
erty to  hs  benefited.  The  legislature  may 
fix.  some  definite  standard  of  apportion- 
ment of  costs  to  be  applied  to  the  property 
abutting  the  improvement  by  a  measurement 
of  length,  quantity,  or  value.  "Benefit  to 
the  owner  of  the  real  estate  assessed,  so 
far  as  necessary  to  be  passed  upon,  as  well 
as  the  necessity  or  reasonableness  of  the 
improvement,  being  for  the  determination 
of  the  legislature,  is  concluded  by  the  act 
authorizing  the  assessment,  and  will  not 
be  inquired  into  by  the  courts  unless  in 
extraordinary  cases,  presenting  a  manifest 
abuse  of  legislative  authority."  Speer  v. 
Athens,  86  6a.  49,  9  L.R.A.  402,  11  S.  E. 
802;  Bacon  v.  Savannah,  86  Ga.  301,  12 
S.  E.  680.  Ilie  foregoing  principles  were 
elaborately  considered  in  the  cited  cases, 
and  we  need  only  apply  them  to  the  ques- 
tions presented  by  the  affidavit  of  illegality. 
Ir  The  first  of  these  raises  the  point 
that  a  local  assessment  for  a  sanitary  sew- 
er cannot  be  levied  against  a  railroad  right 
of  way.  The  argument  is  advanced  in  sup- 
port of  this  contention  that  a  sanitary  sew- 
er alongside  a  right  of  way  of  a  railroad, 
from  the  nature  of  things  cannot  be  of  ben- 
efit to  the  railroad,  and  comes  within  the 
exception  to  the  rule  referred  to  in  the 
Speer  Case,  and  applied  in  the  case  of  At- 
lanta V.  Hamlein,  96  Ga.  381,  23  S.  E.  408, 
and  101  Ga.  697,  29  S.  £.  14.  In  the  lat- 
ter case  the  property  against  which  a  pav- 
ing assessment  was  made  was,  in  conse- 
quence of  its  peculiar  shape  and  situation, 
not  worth  more  after  than  before  the  im- 
provement, and  the  cost  of  the  improve- 
ment largely  exceeded  the  value  of  the  lot; 
and  under  such  circumstances  the  process 
to  enforce  the  collection  of  the  assessment 
was  enjoined,  because  it  virtually  amounted 
to  a  confiscation  of  the  property.  The  case 
in  hand  does  not  come  within  the  excep- 
tion to  the  rule  referred  to  in  the  Speer 
Case  and  illustrated  by  the  Hamlein 
Case.  The  railroad's  land  which  abutted 
the  improvement  is  116  feet  wide  and  locat- 
ed between  two  streets,  and  although  it  is 
stated  in  the  affidavit  of  illegality  that  its 
present  use  is  for  the  maintenance  of  the 
roadbed  and  that  future  needs  of  the  com- 
pany will  probably  require  all  of  it  for 
additional  tracks,  it  does  not  appear  that 
the  railroad  company  may  not  now  put  it 
to  some  accessorial  use,  such  as  leasing  it 
for  warehouse  and  business  purposes.  The 
railroad  company  does  not  present  a  case 
of  confiscation.  Its  contention  is  but  an 
inference  drawn  that  it  will  derive  no  bene- 
fit from  the  improvement.  It  may  be  that 
from  the  present  use  to  which  the  property 
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is  put  no  special  benefit  may  result;  but 
as  all  of  the  abutting  property  is  not  actual- 
ly required  for  the  support  of  the  roadbed, 
and  may  be  used  for  warehouse  or  other 
business  purposes,  we  cannot  say  that  no 
special  benefit  will  ensue.  As  was  said  by 
Mr.  Justice  Holmes:  "There  is  a  look  of 
logic  when  it  is  said  that  special  assess- 
ments are  founded  on  special  benefits,  and 
that  a  law  which  makes  it  possible  to  assess 
beyond  the  amount  of  the  special  benefit  at- 
tempts to  rise  above  its  source.  But  that 
mode  of  argument  assumes  an  exactness 
in  the  premises  which  does  not  exist.  The 
foundation  of  this  familiar  form  of  taxa- 
tion is  a  question  of  theory.  The  amount 
of  benefit  which  an  improvement  will  con- 
fer upon  particular  land — indeed,  whether 
it  is  a  benefit  at  all — is  a  matter  of  fore- 
cast and  estimate.  In  its  general  aspects, 
at  least,  it  is  peculiarly  a  thing  to  be 
decided  by  those  who  make  the  law."  Louis- 
ville &  N.  R.  Co.  ▼.  Barber  Asphalt  Paving 
Co.  197  U.  8.  433,  49  L.  ed.  819,  26  Sup. 
Ct.  Rep.  466.  See,  \n  this  eonnection,  Chi- 
cago, M.  &  St.  P.  R.  Co.  ▼.  Janesville,  137 
Wis.  7,  118  N.  W.  182,  and  valuable  note 
to  this  ease  in  28  L.R.A.(N.S.)  1124. 

2.  The  railroad  company  contends  that 
under  the  act  providing  for  the  construc- 
tion of  the  sewerage  system  the  cost  of 
the  improvement  must  be  limited  to  costs 
actually  incurred  in  front  of  the  property. 
Learned  counsel  for  the  railroad  company 
conceded  oil  the  argument  that  the  legis- 
lature oould  embrace,  as  a  part  of  the  cost 
to  be  assessed  on  the  abutting  property 
owner,  not  only  the  cost  of  providing  and 
laying  the  sewer,  but  also  the  cost  of  all 
other  things  that  went  to  mak^  up  a  com- 
plete sewerage  system;  but  it  was  con- 
tended that  under  the  special  act  the  leg- 
islature did  not  make  such  provision.  The 
caption  and  the  first  section  of  the  act  are 
set  out  in  the  statement  of  facts;  and  we 
think  the  legislative  intent,  as  expressed 
from  the  language  of  the  act,  is  to  authorize 
the  construction  of  a  sewerage  system  in 
the  town  of  Decatur  at  a  cost  of  60  cents 
per  lineal  foot  of  the  land  abutting  on  each 
side  of  the  improvement,  and  that  the  ad- 
ditional cost  shall  be  paid  by  the  town.  It 
was  competent  for  the  legislature  to  esti- 
mate the  cost  of  the  improvement,  and  to 
fix  the  frontage  assessment.  As  was  said 
by  the  Supreme  Court  of  the  United  States : 
"The  legislature  determines  expenditures 
and  amounts  to  be  raised  for  their  payment ; 
the  whole  discussion  and  all  questions  of 
prudence  and  propriety  and  justice  being 
confined  to  its  jurisdiction.  It  may  err;  but 
courts  cannot  review  its  discretion."  French 
V.  Barber  Asphalt  Paving  Co.  181  U.  S. 
324,  46  L.  ed.  879,  21  Sup.  Ct  Rep.  626. 


040 


OEORGIA  SUPREME  COURT. 


Not. 


The  legislature  having  detennined  that 
the  cost  be  apportioned  to  the  abutting 
land  on  each  side  of  the  improvement,  the 
owners  of  the  land  have  no  cause  for  com- 
plaint that  the  town,  upon  discovering  that 
it  could  construct  the  improvement  for  a 
smaller  sum,  assessed  the  abutting  land  at 
a  sum  less  than  that  fixed  by  the  statute. 
It  would  have  been  competent  for  the  town 
to  assess  the  improvement  at  $1  per  lineal 
foot,  50  cents  of  it  to  be  paid  by  the  land- 
owners on  each  side;  and  the  landowner 
cannot  complain  that  the  town  voluntarily 
reduced  the  assessment  to  40  cents  per  foot 
against  each  abutting  tract  of  land. 

3.  The  fi.  fa.  ran  against  the  entire  prop- 
erty abutting  on  the  improvement,  but  was 
levied  on  a  part  of  it.  It  was  urged,  as  a 
ground  of  illegality,  that  the  fi.  fa.,  being 
a  special  lien  against  the  property  along 
which  the  sewer  was  laid,  could  not  be 
levied  for  the  whole  amount  upon  a  selected 
part.  The  affidavit  of  illegality  alleged  that 
the  defendant  owns  a  strip  of  land  between 
College  street  and  I^ailroad  avenue,  116 
feet  in  width,  along  the  center  of  which  is 
constructed  its  main  line  of  railroad  track, 
and  that  its  present  use  ia  to  give  a  suffi- 
cient right  of  way  for  the  proper  mainte- 
nance of  the  present  roadbed  and  to  pro- 
vide for  increase  in  the  number  of  tracks 
as  the  business  of  the  defendant  may  re- 
quire in  the  future.  A  majority  of  the  au- 
thorities are  to  the  effect  that  the  track, 
rails,  and  ties  of  railroad  company  cannot 
be  sold  by  piecemeal,  in  the  absence  of  ex- 
press legislative  permission.  The  reason 
of  the  rule  is  that  a  railroad  company  is 
a  quasi  public  institution,  and  owes  a  duty 
to  the  public  to  discharge  the  objects  of 
its  franchise,  and  a  compulsory  sale  of  a 
fragment  of  its  track  will  prevent  its  dis- 
charge of  this  duty.  Gray,  Limitations 
of  Taxing  Power,  §  1190;  Atlanta  v.  Grant, 
67  Ga.  340.  Only  so  much  of  the  right  of 
way  as  is  essential  to  the  discharge  of  its 
present  obligations  comes  within  the  opera- 
tion of  the  principle.  A  railroad  company, 
by  extensive  purchase  of  real  estate  for 
future  needs,  cannot  defeat  the  sale  of 
such  real  estate  under  a  valid  assessment 
against  so  much  of  the  right  of  way  as  is 
not  necessary  for  the  present  maintenance 
of  its  roadbed.  We  think,  therefore,  that 
the  assessment  should  have  been  against 
the  abutting  land  of  such  depth  ae  not  te 
interfere  with  the  roadbed,  and  the  land  on 
each  aide  of  the  track  should  have  been  as- 
sessed for  the  abutting  improvement;  that 
is  to  say,  the  abutting  land  on  College 
street  alongside  of  which  is  laid  4,456  feet 
of  sewerage  should  be  assessed  40  cents  per 
foot,  and  the  abutting  land  on  Railroad 
avenue,  alongside  of  which  038  feet  of 
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sewerage  is  laid,  should  be  aaseased  40 
cents  per  lineal  foot.  Separate  fi.  fas. 
should  be  issued  for  each  assessment,  run- 
ning against  the  property  abutting  on  the 
improvements 

We  are  not  informed  by  the  affidavit  of 
illegality  whether  the  property  assessed 
contains  warehouses  or  depots.  If  the  right 
of  way  contains  such  structures,  and  is 
put  to  such  uses,  it  is  assessable  and  liable 
for  the  local  improvement  abutting  the 
same.  Chicago,  R.  I.  &  P.  R.  Co.  ▼.  Ot- 
tumwa,  112  Iowa,  300,  51  L.R.A.  763,  83  X. 
W.  1074.  As  the  assessment  was  made 
against  and  levied  upon  the  whole  lot,  which 
was  bisected  by  the  railroad  track,  it  fol- 
lows that  the  illegality  should  have  been 
sustained  on  the  ground  stated  in  this  di- 
vision of  the  opinion. 

Judgment  reversed  on  both  bills  of  excep- 
tions. 

All  the  Justices  concur,  except  HHI,  J., 
not  presiding. 


OKIiAHOKA  SUPRinCB  COURT. 

D.  B.  BALES,  Plff.  in  Err., 

V. 

GAULT  MoCONNELL  et  al. 

(27  Okla.  407,  112  Pac.  078.) 

Proximate  cause  —  ungnarded  machin- 
ery —  accidental  fall. 

Where  an  employee  while  working  close 
to  a  horse-power  cornsheller  slipped  from  a 
wagon,  and,  upon  striking  the  ground,  threw 
out  his  hand  to  steady  himself,  and  was 
injured  by  the  hand  coming  in  contact  with 
certain  moving  cogs  in  the  machine  negli- 
gently left  unguarded,  held,  thai  the  un- 
guarded cogs  were  the  proximate  cause  of 
the  injury. 

(November  16,  1910.) 

ERROR  to  the  District  Court  for  Grant 
County  to  review  a  judgment  dismiss- 
ing an  action  brought  to  recover  damagee 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  Re 
versed. 
The  facts  are  stated  in  the  opinion. 

Headnote  by  Tdbneb,  J. 

Note.  —  Negligent  condition  of  place  or 
appliancea  as  the  proximate  cause  of 
injuries  not  primarily  caused  hy  that 
crmdition. 

It  is  impossible  as  a  practical  matter  to 
include  in  any  discussion  upon  any  phase  of 
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Messrs.  S.  P.  Ridings  and  E.  O.  Elliott 

for  plaintiff  in  error. 

Messrs.  F.  G.  Walling  and  Parker  A 
Simons,  for  defendants  in  error : 

The  exposed  condition  of  the  cogs  was 
not  the  proximate  cause  of  the  injury. 

Loftus  v.  Dehail,  133  Cal.  214,  65  Pac. 
379;  Missouri  P.  R.  Co.  v.  Columbia,  65 
Kan.  390,  58  L.R.A.  399,  69  Pac.  338; 
Stephenson  v.  Corder,  71  Kan.  476,  69 
L.HJL.  246,  114  Am.  St.  Rep.  500,  80  Pac 
938;  Cleghom  t.  Thompson,  62  Kan.  727, 
54  LJIJL  402,  64  Pac.  605;  Farmers'  High 
Line  Canal  &  Reservoir  Co.  ▼.  Westlake, 
23  Colo.  26,  46  Pac.  134;  Bullivant  ▼.  Spo- 
kane, 14  Wash.  577,  45  Pac.  42;  Jennings 
v.  Tacoma  R.  k  Motor  Co.  7  Wash.  275, 
34   Pac   937;    Olson   ▼.   McMurray    Cedar 


Lumber  Co.  9  Wash.  600,  37  Pac.  679; 
Schroeder  v.  Michigan  Car  Co.  56  Mich. 
132,  22  N.  W.  220;  Morbach  ▼.  Home  Min. 
Ca  63  Kan.  740,  37  Pac.  122;  20  Am.  & 
£ng.  Enc.  Law,  116;  iStna  F.  Ins.  Co.  t. 
Boon,  95  U.  S.  130,  24  L.  ed.  398 ;  Strobeck 
▼.  Bren,  93  Minn.  428,  101  N.  W.  795. 

Turner,  J.,  delivered  the  opinion  of  the 
court: 

On  February  20,  1908,  D.  B.  Bales,  plain- 
tiff in  error,  as  plaintiff,  sued  Gault  Mc- 
Connell,  George  McConnell,  and  Oscar  Mc- 
Council,  defendants  in  error,  in  the  district 
court  of  Grant  county  in  damages  for 
personal  injuries.  The  amended  petition 
substantially  states  that  on  February  26, 
1906,    defendants    owned    and    operated    a 


negligence  all  the  cases  which  turn  upon 
the  proximate  cause  of  the  injury,  for  this 
question  is  more  or  less  involved  in  every 
action  founded  upon  negligence.  It  is  plain 
that  the  defendant  cannot  be  held  liable 
unless,  as  a  matter  of  fact,  his  negligence 
was  the  proximate  cause  of  the  injury,  and 
ordinarily  if  his  negligence  was  the  proxi- 
mate cause  he  will  be  deemed  liable  unless 
he  can  interpose  some  affirmative  defense.  In 
the  present  note,  therefore,  it  is  proposed  to 
confine  the  discussion  to  those  cases  in 
which,  in  passing  upon  the  master's  liability 
for  the  injuries  received  by  a  servant  in  com- 
ing in  contact  with  negligent  conditions  by 
reason  of  a  fall,  or  otherwise  due  neither 
to  the  master's  negligence  nor  the  servant's, 
the  court  expressly  rests  the  decision  upon 
the  fact  that  tiie  negligent  condition  was 
or  was  not  the  proximate  cause  of  the  in- 
juries. 

There  is  upon  this  question,  as  upon  every 
question  where  the  ultimate  decision  is  gov- 
erned by  the  particular  facts  in  the  in- 
dividual cases,  a  conflict  of  opinion. 

The  fact  that  the  immediate  cause  of  the 
servant's  being  injured  by  coming  in  con- 
tact with  the  machinery  which  should  have 
been  guarded,  or  of  his  being  injured  in 
some  other  way,  was  a  slip  or  stumble, 
will  not,  according  to  the  greater  weight  of 
authority,  prevent  the  master's  negligence 
from  being  considered  the  proximate  cause 
of  the  injury. 

Colusa  Parrot  Min.  k  Smelting  Co.  v. 
Monahan,  89  C.  C.  A.  256,  162  Fed.  276 
(negligently  insulated  electric  wire)  ;  Dau- 
bert  V.  Western  Meat  Co.  135  Cal.  144,  67 
Pac  133  (clothing  caught  in  protruding 
set  screws) ;  Taylor  v.  Felsing,  164  111.  331, 
45  N.  E.  161  (failure  to  provide  means  for 
throwing  machinery  out  of  gear) ;  Rock 
Island  Sash  k  Door  Works  v.  Pohlman,  210 
111.  133,  71  N.  E.  428  (unprotected  cog- 
wheels); Davis  V.  Mercer  Lumber  Co.  104 
Ind.  413,  73  N.  E.  899  (unguarded  saw)  ; 
Espenlaub  y.  Ellis,  34  Ind.  App.  163,  72 
N.  E.  527  (unguarded  ripsaw) ;  United 
States  Cement  Co.  v.  Cooper,  —  Ind.  App. 
— y  82  N.  E.  981  (unguarded  machinery; 
judgment  for  plaintiff  reversed  on  ground 
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of  misconduct  of  counsel) ;  Evansville  Hoop 
k  Stave  Co.  v.  Bailey,  43  Ind.  App.  153, 
84  N.  £.  549  (unguarded  gangsaw) ;  Crow- 
ley V.  Burlington,  C.  R.  k  N.  R.  Co.  65  Iowa, 
658,  20  N.  W.  467,  22  N.  W.  918  (plaintiff 
slipped  as  he  was  trying  to  get  out  of  the 
way  of  a  train  moving  at  an  unlawful  rate 
of  speed) ;  Wible  t.  Burlington,  C.  R.  k  N. 
R;  Co.  109  Iowa,  557,  80  N.  W.  679  (insuf- 
ficient hand-hold) ;  Stodola  v.  Cedar  Rapids 
k  M.  City  R.  Co.  152  Iowa,  37,  131  N.  W. 
38  (unguarded  machinery) ;  Godfrey  v.  Illi- 
nois C.  R.  Co.  117  La.  1094,  42  So.  671 
(defective  plank) ;  Rossey  v.  Lawrence,  123 
La.  1053,  49  So.  704,  17  Ann.  Cas.  484  (un- 
guarded cogwheels) ;  MacDonald  v.  Free- 
man Mfg.  Co.  160  Mich.  380,  125  N.  W.  352 
(unguarded  machinery) ;  Snyder  v.  Waldorf 
Box  Board  Co.  110  Minn.  40,  124  N.  W.  450 
(unguarded  machinery) ;  Lore  v.  American 
Mfg.  Co.  160  Mo.  608,  61  S.  W.  678  (un- 
guarded cogwheels ) ;  Musick  v.  Jacob  Dold 
Packing  Co.  58  Mo.  App.  322  (hot- water 
tank  left  uncovered) ;  Swift  k  Co.  v.  Holou- 
bek,  60  Neb.  784,  84  N.  W.  249,  modified  on 
rehearing  in  62  Neb.  31,  86  N.  W.  900  (de- 
fective machinery) ;  Leaux  v.  New  York, 
8/  App.  Div.  405,  84  N.  Y.  Supp.  511  (de- 
fective manhole) ;  Deegan  y.  Gutta  Percha 
k  Rubber  Mfg.  Co.  131  App.  Div.  101,  115 
N.  Y.  Supp.  291  (absence  of  shifter) ;  Col- 
lins V.  Waterbury  Co.  144  App.  Div,  670, 
129  N.  Y.  Supp.  661  (failure  to  instruct 
plaintiff  how  to  stop  machine) ;  Finkle  v. 
Bolton  Landing  Lumber  Co.  148  App.  Div. 
500,  132  N.  Y.  Supp.  1038  (unguarded  saw, 
for  the  jury) ;  Hartman  v.  Berlin  k  J. 
Envelope  Co.  71  Misc.  30,  127  N.  Y.  Supp. 
187  (unguarded  belt) ;  Bennett  v.  Carolina 
Mfg.  Co.  147  N.  C.  620,  61  S.  E.  463  (un- 
guarded  knives) ;  Ziehr  v.  Maumee  Paper 
Co.  28  Ohio  C.  C.  342  (exposed  cogwheels)  ; 
Bales  v.  McConnell ;  Fegley  v.  Lycoming 
Rubber  Co.  231  Pa.  446,  80  Atl.  870  (un- 
guarded machinery) ;  Longview  Cotton  Oil 
Co.  V.  Thurmond,  55  Tex.  Civ.  App.  499,  119 
S.  W.  130  (uncovered  revolving  spliced 
shaft) ;  Goe  v.  Northern  P.  R.  Co.  30  Wash. 
654,  71  Pac.  182  (unprotected  lever  starting 
machinery) ;  fioveland  v.  Hall  Bros.  Marine 
R.   k  Shipbuilding  Co.  41   Wash.   164,  82 
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hone-power  comsheller  on  the  farm  of  Mn. 
Dolan,  in  Grant  county,  then  territory  of 
Oklahoma,  and  were  then  and  there  shell- 
ing her  com  at  so  much  per  bushel;  that 
plaintiff  was  then  and  there  employed  by 
Mrs.  Dolan,  with  the  consent  of  defendants, 
"to  work  in  and  about  said  machine  and 
handle  the  com  before  and  after  the  same 
was  shelled;"  that  on  said  day  while  so 
employed  "defendants  carelessly  and  negli- 
gently took  and  removed  from  over  and 
around  certain  wheels  connected  by  cogs 
and  operating  together,  the  protector  and 
shield  from  over  and  around  said  wheels, 
which  was  so  placed  when  said  machine 
was  manufactured  over  and  around  them 
to  protect  persons  coming  in  contact  with 
the  said  machine   from  being   injured  by 


the  said  oogs  and  wheels;"  that  "plaintiff 
was  familiar  with  said  machine  and  other 
machines  of  the  same  make  and  style,  and 
knew  that  said  wheels  and  cogs  on  said 
machines  were  constructed  with  the  shield 
over  and  around  them  to  protect  persona 
as  above  stated;  and  that  plaintiff  while 
so  working  in  and  around  said  machine,  as 
above  stated,  after  the  said  defendants  had 
so  removed  said  shield  and  protector,  and 
without  any  knowledge  on  his  part  that 
the  said  shield  and  protector  had  been  so 
removed,  and  without  any  knowledge  on 
his  part  that  the  said  defendants  were 
operating  said  machine  without  said  shield 
or  protector,  and  without  any  negligence 
on  his  part,  slipped  down  and  from  a 
wagon  standing  by  and  near  said  machine, 


Pac.  1000  (unguarded  shaft  coupling) ; 
McKean  v.  Chappell,  56  Wash.  600,  106  Pac. 
184  (defective  cable) ;  Yess  v.  Chicago  Brass 
Co.  124  Wis.  406,  102  N.  W.  032  (failure  to 
notify  servant  of  the  danger  arising  from 
the  fact  that  machine  could  not  be  stopped 
under  certain  circumstances) ;  Winchel  v. 
Goodyear,  126  Wis.  271,  105  N.  W.  824  (un- 
protected circular  slasher  saw). 

So,  in  Fegley  v.  Lycoming  Rubber  Co.  231 
Pa.  446,  80  Atl.  870,  the  court  said:  "To 
hold  that  a  prior  slip  or  an  accidental  move- 
ment which  brings  an  unfortunate  workman 
into  contact  with  uncovered  cogwheels  is  to 
be  considered  as  the  proximate  cause  of  the 
resulting  injury  would  be  to  practically  nul- 
lify the  provisions  of  the  law  made  to  pro- 
tect him  against  such  risks." 

A  complaint  is  not  demurrable  which  al- 
leges that  the  plaintiff,  being  obliged  to 
stand  upon  a  table,  slipped,  and,  in  trying 
to  save  himself,  thrust  his  hand  into  an 
uncovered  pinion  wheel.  The  contention  of 
defendant  was  that  the  primary  cause  of 
the  injury  was  a  slip  due  to  accident  or 
carelessness.  Shields  v.  Murdock,  20  Sc. 
Sees.  Cas.  4th  series,  727,  as  cited  in  1 
Labatt,  Mast,  k  S.  p.  2100. 

Where  the  evidence  was  that  plaintiff's 
intestate,  who  was  employed  as  switchman 
in  defendant's  yard,  went  in  between  two 
cars  to  make  a  coupling,  and,  having  com- 
pleted it,  attempted  to  step  out  upon  the 
planking  in  a  highway  crossing;  tnat  the 
planks  were  so  uneven  that  his  foot  caught 
or  slipped  thereon,  and  he  was  thrown  un- 
der the  cars;  that,  as  he  slipped,  he  grasped 
the  grab  iron,  and  endeavored  to  jump  out 
from  under  the  car,  and  was  about  to  ac- 
complish this,  when  his  foot  slipped  into  a 
hole  between  the  ends  of  two  ties,  and  he 
was  run  over  by  the  cars  and  killed, — it  was 
held  the  court  properly  left  it  to  the  jury  to 
determine  whether  the  condition  of  the 
plank  at  the  crossing  was  the  proximate 
cause  of  the  injury.  Herrick  y.  Quigley,  41 
C.  C.  A.  204,  101  Fed.  187.  The  court  took 
the  position  that  such  evidence  tended  to 
show  tliat  the  servant  never  recovered  from 
the  dangerous  situation  in  which  he  had 
been  placed  by  the  defective  planking, 
40  I,.R,A,(N,S.) 


In  some  cases  where  a  servant  has  slipped 
or  stumbled,  and  been  injured  because  of 
unguarded  machinery  or  of  some  other  dan- 
gerous condition  due  to  the  master's  negli- 
gence, it  has  been  held  that  the  slipping  was 
the  proximate  cause  of  the  injury  and  con- 
sequently the  master  was  not  liable  for  the 
injury,  although  some  cases  arising  in  the 
same  jurisdiction  hold  to  the  contrary,  as 
will  be  seen  by  a  comparison  of  these  caaes 
and  those  cited  above. 

Thus,  in  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
V.  Mealer,  1  C.  C.  A.  633,  6  U.  S.  App.  86, 
60  Fed.  725,  it  was  held  that  where  a  switch- 
man while  running  alongside  of  a  moving 
train  stumbled  over  a  piece  of  coke  negli- 
gently left  beside  the  track  by  fellow  serv- 
ants of  the  switchman,  and  his  arm  was 
crushed  between  the*  deadwoods  of  the  car, 
the  stumbling  was  the  proximate  cause  of 
his  injuries,  and  evidence  as  to  the  defec- 
tive condition  of  the  coupling  appliances  was 
inadmissible. 

So,  in  Crawford  &  McC,  Co.  v,  Gose,  172 
Ind.  81,  87  N.  £.  711,  it  was  held  that  the 
slipping  of  plaintiff's  hand  off  a  handle 
which  operated  cogwheels,  and  not  the  un- 
covered condition  of  the  wheels  against 
which  his  hand  was  thrust,  was  the  proxi- 
mate cause  of  his  injury. 

This  case  cites  with  approval  P.  H.  &  F. 
M.  Roots  Ck).  V.  Meeker,  165  Ind.  132,  73 
N.  £.  253,  where  the  servant  at  work  near 
unguarded  cogwheels,  with  his  foot  resting 
upon  a  piece  of  shafting,  waa  thrown  against 
the  shafting  by  the  unexpected  rolling  of 
the  shafting. 

So,  also,  in  Chicago  ft  E.  R.  Co.  ▼.  Dinius, 
170  Ind.  222,  84  N.  E.  0,  it  was  held  that 
where  a  switchman  slipped  and  fell  into  a 
hole  negligently  left  in  the  tracks  by  the 
company,  the  slipping  must  be  considered 
the  legal  cause  of  the  injury. 

In  McTieman  v.  American  Woolen  Co. 
107  Mass.  238,  83  N.  £.  673,  where  a  serv- 
ant was  pushed  by  fellow  servants  into  a 
vat  of  boiling  water,  it  was  held  that  the 
trial  judge  properly  excluded  evidence  that 
the  vat  had  been  negligently  left  lucovered, 
since  the  proximate  cause  of  the  injury  was 
either  the  negligence  of  a  Mlow  employee  or 
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and  by  and  near  laid  cogwheels,  which 
said  wagon  was  being  loaded  with  grain 
shelled  by  said  machinei  and  upon  alight- 
ing on  the  ground  near  said  machine  and 
near  said  cogwheels,  and  supposing  that 
said  shield  and  protector  was  over,  upon, 
and  around  said  cogwheels,  said  plaintiff 
reached  out  his  hand  to  place  the  same 
upon  said  machine  in  order  to  steady  him- 
self. And  from  the  fact  that  the  said 
shields  and  protector  had  been  removed 
from  oTer  and  around  said  cogwheels,  as 
above  stated,  and  said  machine  was  being 
carelec'sly  and  negligently  operated  by  the 
said  defendants  without  said  shield  and 
protector,  the  said  hand  of  the  plaintiff, 
which  he  had  so  placed  upon  said  machine, 
as  above  stated,  the  same  being  his   left 


hand,  was  caught  in  said  cogwheels;  and 
the  said  hand  was  torn,  crushed,  and 
mangled;  .  .  ."  that  defendants  knew 
that  divers  persons  were  working  around 
said  machine  near  said  cogs,  and  that  it 
was  necessary  for  the  protection  of  plain- 
tiff and  other  such  persons  to  have  said 
shield  in  use  on  said  machine;  that  the 
injury  was  caused  on  account  of  the  care- 
less and  negligent  manner  in  which  defend- 
ants were  operating  said  machine  without 
the  use  of  said  safety  device,  and  that  ow- 
ing to  their  negligence,  as  stated,  he  was 
damaged  in  the  sum  of  $10,000,  for  which 
he  prayed  judgment. 

To  the  amended  petition  defendants  filed 
separate  general  demurrers,  which  were 
sustained,  and,  plaintiff  refusing  to  plead 


a  slippery  condition  of  the  floor,  for  which 
the  master  was  not  responsible. 

In  Jones  v.  Pioneer  Cooperage  Co.  134 
Mo.  App.  324,  114  S.  W.  94,  it  was  held 
that  the  master  is  not  liable  for  his  failure 
to  provide  a  scaffolding  for  an  employee  en- 
gaged in  piling  stave  bolts  on  a  high  rick, 
where  the  injury  was  occasioned  by  his 
catching  his  foot  on  some  object  on  the 
ground,  where  such  an  injury  could  not  have 
been  anticipated  by  the  master. 

In  Valentino  v.  Garvin  Maeh.  Co.  139 
App.  Div.  139,  123  N.  T.  Supp.  959,  where 
the  plaintiff  engaged  in  operating  a  drill- 
ing machine  slipped  for  some  unapparent 
reason,  and  fell  against  unguarded  cogs,  his 
injuries  were  held  to  come  solely  from  the 
accident. 

In  Mulligan  v.  Thompson  Bros.  143  App. 
Div.  413,  128  N.  Y.  Supp.  126,  it  was  held 
that  the  driver  of  a  coal  wagon  who  lost  his 
balance  and  fell  against  the  tailboard  of 
the  wagon,  which  gave  way  and  he  was  in- 
jured in  consequence,  could  not  recover  for 
the  injuries  received,  since  they  were  caused 
by  his  losing  his  balance. 

No  causal  connection  between  the  negli- 
gence charged  and  the  injury  is  shown  by 
a  complaint  in  which  the  abnormal  risks 
specified  were  that,  a  passage  of  only  19 
inches  in  width  was  provided  between  a 
crane  and  a  deep  molding  pit,  and  that  the 
pit  was  left  uncovered,  in  which  the  injury 
was  alleged  to  have  been  received,  owing  to 
the  fact  that  the  plaintiff  stumbled,  while 
walking  along  the  narrow  passage,  and,  in 
an  endeavor  to  regain  his  balance,  caught 
his  hand  in  the  wheels  of  the  crane.  The 
court  based  its  ruling  on  the  theory  that 
the  stumbling  was  the  proximate  cause  of 
the  accident;  that,  as  the  passage  was  not 
insufficient  for  the  purpose  if  or  which  it  was 
used,  and  was  not  encumbered  or  obstructed 
through  the  defendant's  fault,  this  stum- 
bling must  have  been  caused  by  pure  acci- 
dent or  by  negligence  on  the  plaintiff's  part, 
and  that  it  did  not  appear  that  the  result 
would  have  been  different  if  the  pit  had  been 
covered.  The  suggestion  that,  if  the  pit  had 
been  covered,  the  plaintiff  would  not  have 
grasped  the  crane  for  support,  but  would 
40  h.\l\  (^.S.) ^^ 


have  allowed  himself  to  fall  on  the  cover, 
was  rejected  as  being  mere  speculation,  and 
not  averment;  but  it  was  declared  that,  if 
this  had  been  averred,  the  complaint  would 
still  have  been  bad.  Greer  v.  Turnbull,  19 
Sc.  Sess.  Cas.  4th  series,  21,  as  cited  in  1 
Labatt,  Mast.  &  S.  p.  2228. 

In  a  number  of  cases  where  a  servant  fell 
onto  unguarded  machinery  or  some  other 
negligent  condition  of  place  or  appliance, 
the  fall  being  occasioned  by  accident  or  some 
other  «ause  for  which  neither  the  master  nor 
the  servant  himself  was  legally  liable,  a  re- 
covery .  has  been  denied  upon  the  ground 
that  the  negligent  condition  was  open  and 
apparent  and  the  dangers  thereof  were  con- 
sequently assumed  by  the  servant.  Stumpf 
V.  Com  Products  Mfg.  Co.  1^5  HI.  App. 
194  (unguarded  pulley) ;  McTiernan  v. 
American  Woolen  Co.  197  Mass.  238,  83 
N.  E.  673;  Holloran  v.  Union  Iron  &  Foun- 
dry Co.  133  Mo.  470,  36  S.  W.  260;  Valen- 
tino V.  Garvin  Mach.  Co.  139  App.  Div.  139, 
123  N.  Y.  Supp.  969;  Kimmerle  v.  Carey 
Printing  Co.  144  App.  Div.  714,  129  N.  Y. 
Supp.  672. 

In  some  cases  of  this  character,  the  court 
discusses  to  greater  or  less  extent  the  ques- 
tion of  proximate  cause;  but  it  is  apparent 
the  question  of  proximate  cause  is  muna- 
terial,  since,  even  if  the  negligent  condition 
should  be  considered  the  proximate  cause  of 
the  injury,  there  could  be  no  recovery,  as  the 
servant  would  have  waived  the  negligence 
of  the  master  by  his  conduct  in  voluntarily 
continuing  in  the  employment. 

In  Venbuvr  ▼.  Lafayette  Worsted  Mills, 
—  R.  I.  — ,  76  Atl.  264,  it  was  held  that 
the  master  could  not  be  held  liable  for  in- 
juries caused  to  a  boy  by  slipping  and 
thrusting  his  hand  into  the  blower  of  a 
ventilating  machine,  where  such  result  could 
not  have  been  anticipated  by  the  master. 

In  Meyers  v.  Ideal  Steam  laundry,  60 
Wash.  134,  110  Pac.  803,  it  was  held  that 
where  the  operator  of  a  machine  who,  upon 
slipping,  threw  his  arm  into  a  revolving 
receptacle  of  the  machine  in  an  endeavor 
to  save  himself  from  falling,  could  not  re- 
cover for  his  injuries,  where  the  machine 
Wfts  reaponftbly  safe.  W.  M.  Q. 
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further,  judgment  was  rendered  and  en- 
tered diBmissing  his  cause.  He  brings  the 
case  here.  In  support  of  their  demurrers 
defendants  contend  that  their  negligence 
in  failing  to  use  the  safety  device  was  not 
the  proximate  cause  of  the  injury.  They 
say:  "At  the  most,  it  can  only  be  said  that 
the  exposed  cogwheels  gave  rise  to  the 
condition  which  made  the  accident  possi- 
ble, and  which  was  in  fact  caused  by  the 
slipping  and  falling  of  the  plaintiff  from 
the  wagon  standing  by.  A  simple  test  to 
determine  the  rule  of  liability  in  this  case 
is  this:  If  the  plaintiff  had  not  slipped 
and  fallen  from  the  wagon,  would  the  ac- 
cident have  occurred  T  The  answer  is 
necessarily,  'No.'  Without  his  slipping 
from  the  wagon  it  could  not  have  occurred, 
and  hence  that  was  the  efficient  and  prox- 
imate cause  of  the  accident."  The  court, 
in  effect,  so  held.  The  court  erred.  That 
which  caused  plaintiff  to  slip  from  the 
wagon  was  the  cause  of  his  f|ill,  but  the 
negligently  unguarded  cogs  were  the  prox- 
imate cause  of  his  injury.  In  Postal  Teleg. 
Cabel  Co.  v.  Zopfi,  93  Tenn.  369,  24  8.  W. 
633,  as  to  proximate  cause,  the  court  sbid: 
"A  familiar  illustration  is  the  fall  of  a 
person  upon  an  ice-covered  pavement  into 
an  open  cellar.  In  such  case  the  ice  is  the 
cause  of  the  fall,  but  the  open  cellar  may 
cause  an  injury  which,  but  for  it,  would 
not  have  occurred."  In  Postal  Teleg.  Cable 
Co.  ▼.  Zopfi,  supra,  plaintiff  sought  to  re- 
cover damages  for  personal  injuries  sus- 
tained by  his  minor  daughter  at  the  hands 
of  the  defendant  company,  alleging  loss  of 
Her  services.  The  facts  substantially  were 
that  defendant  had  negligently  left  a  tele- 
graph pole  lying  between  the  platform  and 
the  first  stepping-stone  leading  from  his 
front  gate  to  the  pike;  that  his  little 
daughter  on  her  way  home  from  school  on 
a  rainy  day,  in  stepping  over  the  pole  to 
pass  in  at  the  gate,  stepped  upon  the  plat- 
form, slipped,  lost  her  balance,  fell  upon 
the  pole,  and  was  injured.  On  the  ques- 
tion of  proximate  cause  the  court  charged 
the  jury,  concerning  which  the  supreme 
court  said:  "We  think  there  is  no  error 
in  the  charge  thus  given,  and  the  trial 
judge  drew  a  proper  distinction  between 
the  cause  of  the  fall  and  the  proximate 
cause  of  the  injury.  This  is  well  illus- 
trated in  the  case  of  Deming  v.  Merchants' 
Cotton-Press  &  Storage  Co.  90  Tenn.  353, 
13  L.R.A.  518,  17  S.  W.  89,"  and  affirmed 
the  judgment  of  the  trial  court. 

'lliis  case  is  cited  and  followed  in  An- 
derson V.  Miller,  96  Tenn.  35,  31  L,R.A. 
40  L.R.A.(N.S.) 


604,  54  Am.  St.  Rep.  812,  33  S.  W.  615, 
concerning  which  the  court  said:  "In  Pos- 
tal Teleg.  Cable  Co.  v.  Zopfi,  93  Tenn.  374, 
24  S.  W.  633,  the  same  distinction  is  illus- 
trated where  the  fall  of  a  young  girl  was 
caused  by  the  slippery  condition  of  a  walk- 
way, but  the  injury  proximately  resulted 
from  the  telegraph  company  negligently 
leaving  its  pole  where  she  iM  upon  it,  and 
received  an  injury  which  would  not  have 
resulted  but  for  the  presence  of  the  pole, 
even  though  she  had  fallen.  In  that  cause 
a  hypothetical  case  is  put  to  further  illus- 
trate the  distinction  of  a  person  falling 
upon  an  ice-covered  pavement  into  an  open 
cellar.  In  such  case  the  ice  is  the  cause 
of  the  fall,  but  the  open  cellar  may  cause 
an  injury  which,  but  for  it,  would  not 
have  occurred."  Rosenbaum  ▼.  Shoffner,  98 
Tenn.  624,  40  S.  W.  1086,  was  a  suit  in 
damages  for  the  death  of  plaintiff's  hus- 
band. The  material  facts  were  that  de- 
ceased, Daniel  P.  Shoffner,  went  into  the 
storehouse  of  defendant  in  Memphis  for  the 
purpose,  among  others,  of  buying  a  stove. 
To  ascertain  the  quantity  of  pipe  that 
would  be  required  to  set  it  up,  he  looked 
at  the  wall  to  estimate  the  distance,  and, 
while  BO  doing  and  walking  backwards,  he 
stumbled  and  fell  into  an  elevator  shaft 
negligently  left  unguarded  by  the  proprie- 
tor of  the  store,  and  sustained  injuries 
from  which  he  died.  There  was  an  excep- 
tion to  the  following  charge:  "If  you  find 
these  facts,  then  you  are  instructed  that 
the  proximate  cause  of  the  injury  and 
death  of  the  deceased  was  the  negligence 
(if  such  you  find)  of  the  defendant  in  fail- 
ing to  guard  said  elevator  shaft  or  opening 
into  which  the  deceased,  Shoffner,  fell,  and 
not  the  fall  caused  by  stumbling  over  said 
platform,  y6ur  verdict  should  be  for  the 
plaintiff,"  which  the  court  in  sustaining 
said:  "This,  we  think^  is  a  correct  exposi- 
tion of  the  law.  The  stumbling  on  the 
platform  was  the  cause  of  the  fall,  but  it 
might  not  have  been  injurious  but  for  the 
open  elevator  shaft;  and  if  that  was  neg- 
ligently left  open,  and  in  consequence  the 
deceased  was  killed,  the  defendant  would  he 
liable.  Postal  Teleg.  Cable  Co.  v.  Zopfi, 
93  Tenn.  372-375,  24  S.  W.  633;  Anderson 
V.  Miller,  96  Tenn.  45,  31  L.R.A.  604,  54 
Am.  St.  Rep.  812,  33  S.  W.  615." 

In  Crawfordsville  v.  Smith,  79  Ind.  308, 
41  Am.  Rep.  612,  the  material  facts  were 
that  one  ot  the  streets  of  the  city  ran  to 
the  brink  of  an  excavation  25  feet  deep, 
on  each  side  of  which  was  College  street, 
grade4   ap4  graveled   and   open  to  travel 
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within  a  yard  of  the  steep  banks  of  the 
cut;  that  the  city  had  negligently  suffered 
it  to  remain  open  and  unguarded;  that  on 
the  night  of  the  accident  while  the  plaintiff 
was  driving  along  College  street,  using  due 
care,  his  horse  took  fright,  wheeled  around, 
threw  him  from  the  buggy,  ran  away  and 
into  the  excavation^  and  was  killed.  The 
contention  was  there,  as  here,  that  the 
fiction  could  not  be  maintained  because  the 
negligence  in  leaving  the  excavation  un- 
guarded was  not  the  proximate  cause  of 
the  injury  complained  of,  but  the  court 
held  not  so,  and  affirmed  the  judgment  of 
the  lower  court  in  favor  of  plaintiff. 

In  Campbell  v.  Stillwater,  32  Minn.  308, 
60  Am.  Rep.  667,  20  N.  W.  320,  the  ma- 
terial allegations  of  the  complaint  were 
that  the  railroad  company,  with  the  con- 
sent and  permission  of  the  defendant  city, 
had  its  track  and  operated  its  railroad 
along  the  side  of  and  in  places  lengthwise 
upon  one  of  the  streets. of  the  city;  that 
owing  to  its  construction  it  was  a  danger- 
ous place  for  a  horse  with  a  carriage  to 
go  upon;  that  it  was  without  fence  or  bar- 
rier between  the  part  of  the  street  occu- 
pied by  the  track  and  the  part  not  so  oc- 
cupied to  prevent  horses  running  upon  it; 
that  as  plaintiff  in  his  buggy  was  driving 
his  horse  along  the  street,  near  said  part 
of  the  track,  his  horse  suddenly  frightened 
by  a  car  moving  along  the  track,  and,  not- 
withstanding plaintiff's  efforts  to  prevent 
him,  ran  upon  the  track  where  it  was  laid 
on  and  along  the  street,  overturned  the 
^"ggy>  *nd  injured  the  plaintiff.  One  of 
the  grounds  of  demurrer  which  was  sus- 
tained was  that  the  frightening  of  the  horse 
by  the  moving  car,  and  not  the  negligence 
of  the  city  to  properly  guard  the  street, 
was  the  proximate  cause  of  the  injury; 
but  the  court  held  not  so,  and  reversed 
the  trial  court.  To  the  same  effect,  see 
Hey  V.  Pliiladelphia,  81  Pa.  44,  22  Am. 
Rep.  733;  Baldwin  v.  Greenwood  Turnp. 
Co.  40  Conn.  238,  16  Am.  Rep.  33;  Atlanta 
V.  Wilson,  69  Ga.  644,  27  Am.  Rep.  396. 

We  are  therefore  of  opinion  that  when 
plaintiff  slipped  from  the  wagon,  and,  upon 
striking  the  ground,  threw  out  his  hand  to 
steady  himself,  if  the  cogs  had  been  cov- 
ered, he  would  not  have  been  injured;  that, 
as  they  were  negligently  left  uncovered,  he 
was  injured,  and  hence  such  negligence  was 
the  proximate  cause  of  the  injury. 

The  cause  is  accordingly  reversed  and 
remanded. 


All  the  Justices  concur* 
40  L.R.A,(N.S.) 
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E.  C.  BRALLEY,  Admr.,  etc.,  of  G.  T.  Lips- 
comb, Deceased, 

V. 

TIDEWATER  COAL  k  COKE  COMPANY, 

Plff.  in  Err. 

(66  W.  Va.  278,  66  S.  E.  684.) 

Master  —  mine  boss  and  miner  —  fellow 
servants. 

A  mine  boss  and  fire  boss  employed  in  a 
coal  mine,  pursuant  to  §§  409  and  410,  Code 
1906,  in  the  performance  of  the  duties  there- 
by imposed  upon  them,  including  the  duty 
of  the  mine  boss  to  see  that,  as  tbe  working 
places  advance,  break-throughs  for  air  are 
made,  or  that  brattice  shall  be  used,  are 
fellow  servants  of  the  miner  employed  there- 
in, and  the  master  is  not  liable  for  injuries 
sustained  by  such  miner  on  account  of  the 
negligent  performance  of  those  duties. 

(Williams,  J.,  dissents.), 

(November  16,  1909.) 

Headnote  by  Milleb,  P. 

Note.  ^  Liability  of  master  for  negli' 
genoe  of  eupervishig  employee  em- 
ployed pursuant  to  statute. 

Courts  and  commentators  do  not  always 
distinguish  between  statutes  which  merely 
require  the  master  to  appoint  a  designated 
employee  and  impose  certain  duties  upon 
him,  and  those  statutes  which  go  a  step  fur- 
ther and  restrict  the  master's  choice  of  such 
employee  to  a  certain  person  or  to  one  of 
a  certain  class  of  persons.  But  the  distinc- 
tion is  a  very  material  one.  If  the  master 
is  compelled  to  employ  a  certain  person, 
or  even  one  of  a  certain  class,  it  might  be 
very  plausibly  argued  that  the  master  ought 
not  to  be  chargeable  with  any  negligence  of 
the  employee. 

.  On  the  other  hand,  if  the  statute  merely 
requires  the  employment  of  a  competent  em- 
ployee who  shall  perform  certain  duties 
deemed  necessary  for  the  welfare  of  the  em- 
ployees, no  valid  reason  appears  why  tho 
master  should  not  be  liable  for  the  proper 
performance  of  those  duties,  if  they  are  of 
the  class  designated  as  primary  duties  of 
the  master;  but  if  the  duties  are  such  as 
may  be  delegated,  then  the  master  may  be 
held  to  have  done  his  full  duty  if  he  has  ex- 
ercised ordinary  care  in  selecting  a  compe- 
tent man  for  the  position.  In  other  words, 
it  would  seem  in  regard  to  this  class  of 
statutes  that  they  should  in  reality  have  no 
effect  upon  the  master's  liability,  the  em- 
ployee being  considered  a  vice  principal  or 
a  fellow  servant  in  accordance  with  the 
views  prevailing  in  the  jurisdiction  as  to 
employees  of  the  same  general  class  appoint- 
ed without  reference  to  any  statute.  Such 
'  is  in  fact  the  rule  actually  applied,  but  the 
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ERROR  to  the  Circuit  Court  for  McDow- 
ell County  to  review  a  judgment  in 
faTor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  death  of  plain- 
tiff's intestate  alleged  to  have  been  caused 
by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rncker,  Anderson,  Strother, 
A  Hughes,  for  plaintiff  in  error. 

A  servant  assumes  the  risk  resulting 
from  his  violation  of  a  statute. 

White,  Personal  Injuries  in  Mines,  §  205 ; 
1  Thomp.  Neg.  §  83. 

The  defendant  company  having  complied 
with  the  law  in  every  respect,  both  as  to 
the  employment  of  a  mine  boss  and  the  em- 
ployment of  a  fire  boss,  it  cannot  be  held 
that  it  was  negligent  as  to  any  of  the  con- 


ditions which  were  under  the  supreme  con- 
trol of  either  one  or  both  of  these  officers. 

Williams  y.  Thacker  Coal  &  Coke  Co.  44 
W.  Va.  699,  40  L.R.A.  812,  30  S.  K  107; 
Purkey  v.  Southern  Coal  &  Transp.  Co.  57 
W.  Va.  695,  60  S.  E.  755 ;  l^cMillan  y.  Mid- 
dle States  Coal  &  Coke  Co.  61  W.  Va.  531, 
11  L.R.A.(N.S.)   840,  67  S.  E.  129. 

Messrs.  Ij.  G.  Bell,  Ritx  A  Ijitx,  SCro- 
ther,  Taylor,  &  Flanagan,  and  M.  li. 
Davis,  for  defendant  in  error: 

It  is  the  legal  duty  of  the  master  to 
furnish  to  the  servant  a  reasonable  safe 
place  in  which  to  work,  and  this  duty  can- 
not be  assigned  by  him  to  any  other  person. 

20  Am.  &  Eng.  Enc.  Law,  55;  King  Mfg. 
Co.  V.  Walton,  1  Ga.  App.  403,  58  S.  E.  115: 


courts  do  not  always  refer  the  decision  to 
this  general  principle,  as  will  be  seen  by  the 
holdings  of  some  of  the  cases  set  out  below. 

Under  the  Indiana  statute  (Acts  1891, 
§  19,  p.  67,  §  7479,  Burns's  Anno.  Stat.  1901 ) 
making  it  the  duty  of  the  owner  to  employ 
a  competent  mining  boss  who  shall  be  an 
experienced  miner,  and  jprescribing  what  his 
duties  shall  be,  the  mining  boss  is  held  not 
to  be  the  fellow  servant  of  the  miner.  Davis 
Coal  Co.  V.  Polland,  168  Ind.  607,  92  Am. 
St.  Rep.  319,  62  N.  E.  492  (failure  to  fur- 
nish proofs) ;  Island  Coal  Co,  v.  Swaggerty, 
159  Ind.  664,  62  N.  E.  1103,  65  N.  E.  1026 
(negligence  in  running  elevator);  Diamond 
Block  Coal  Co.  v.  Cuthbertson,  166  Ind.  290, 
76  N.  E.  1060  (dangerous  roof)  Antioch 
Coal  Co.  V.  Rockey,  169  Ind.  247,  82  N.  E. 
76  (failure  to  inspect  roof) ;  Linton  Coal  k 
Min.  Co.  V.  Persons,  11  Ind.  App.  264,  39 
N.  E.  214  (dangerous  roof) ;  Island  Coal  Co. 
V.  Risher,  13  Ind.  App.  98,  40  N.  E.  158 
(dangerous  roof) ;  Eureka  Block  Coal  Co. 
V.  Wells,  29  Ind.  App.  1,  94  Am.  St.  Rep. 
259,  61  N.  £.  236  (wall  of  mine  became 
thin). 

The  master  cannot  delegate  either  the 
common-law  or  the  statutory  duty  of  keep- 
ing a  mine  reasonably  safe.  Diamond  Block 
Coal  Co.  V.  Cuthbertson,  166  Ind.  290,  76 
N.  E.  1060. 

The  mining  boss  which  a  mine  owner  em- 
ploys as  required  by  statute  is  not,  in  the 
performance  of  his  duties  under  the  law,  the 
fellow  servant  of  appellee,  but  is  the  repre- 
sentative of  the  appellant.  Antioch  Coal 
Co.  V.  Rockey,  169  Ind.  247,  82  N.  E.  76. 

The  earlier  Tennessee  statute  (Acts  1881, 
chap.  170,  p.  234)  merely  required  the  mine 
owner  to  employ  a  "competent  and  prac- 
tical inside  overseer,"  but  did  not  restrict 
the  mine  owner  in  his  choice  thereof;  un- 
der this  statute  the  mine  owner  was  held 
liable  for  the  overseer  or  "mining  boss." 

In  Smith  v.  Dayton  Coal  &  I.  Co.  115 
Tenn.  543,  4  L.R.A.(N.S.)  1180,  92  S.  W. 
62,  it  was  held  that  compliance  with  a  stat- 
ute requiring  the  employment  of  a  compe- 
tent mine  boss  does  not  absolve  the  mine 
owner  from  liability  for  injuries  caused  by 
the  failure  to  perform  his  common-law  du- 
40  L.R.A.(^.S.) 


ties  with  respect  to  the  safety  of  the  mine. 
although  the  statute  specifically  charges  the 
mine  boss  with  the  performance  of  the  duty 
the  neglect  of  which  causes  injury  to  an 
employee.  The  court  expressly  pointed  out 
the  fact  that  the  decisions  in  Pennsylvania 
and  in  other  states  upon  this  question  were 
not  controlling  in  Tennessee,  because  they 
were  not  in  consonance  with  the  general 
system  of  tha{  state  defining  the  duties  of 
master  and  servant. 

Heald  v.  Wallace,  109  Tenn.  346,  71  8.  W. 
80,  was  distinguished  in  Smith  y.  Dayton 
Coal  &  I.  Co.  supra,  upon  the  ground  that 
in  that  case  the  miner  was  injured  while 
making  a  dangerous  place  safe. 

Knoxville  Iron  Co.  v.  Pace,  101  Tenn. 
476,  48  S.  W.  232,  also  discussed  the  stat- 
ute of  1881,  but  this  particular  question 
does  not  appear  to  have  been  passed  upon. 

In  Kansas,  chap.  159,  Laws  1897,  which 
makes  it  incumbent  upon  every  mine  owner, 
agent,  lessee,  or  operator,  of  coal  mines  to 
employ  a  competent  fire  boss,  whose  du- 
ties, as  prescribed  b^  the  statute,  are  to 
"examine  every  working  place  every  morn- 
ing wiUi  a  safety  lamp  before  miners  or 
other  employees  enter  their  respective  work- 
ing places,"  does  not  prescribe  the  limit  of 
care  to  be  exercised  by  such  mine  owner  or 
operator  towards  employees  engaged  in 
working  in  their  mines.  This  statute  in- 
creases the  duty  of  the  owner  or  operator 
of  mines  by  requiring  him  to  employ  a  com- 
petent person  to  look  specially  oiter  the 
condition  of  the  mine;  and  if,  through  the 
negligence  of  such  fire  boss,  one  of  the  on- 
ployees  is  injured  by  the  explosion  of  gas 
therein,  the  owner  or  operator  is  liable  in 
damages  for  such  injury.  Scnmalstieg  v. 
Leavenworth  Coal  Co.  65  Kan.  753,  59 
L.R.A.  707,  70  Pac.  888;  Barrett  v.  Dessy, 
78  Kan.  642,  97  Pac.  786;  Little  ▼.  Norton 
Coal  Co.  83  Kan.  232,  109  Pac  768. 

On  the  other  hand,  a  foreman  appointed 
under  the  Pennsylvania  acts,  which  require 
the  employment  of  a  mining  boss,  who  shall 
keep  a  careful  watch  over  the  ventilating 
apparatus  and  all  things  connected  with  and 
appertaining  to  the  safety  of  tlie  men  at 
work  in  the  mine  (statute  passed  March  3, 
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Fulton  V.  Crosby  &  B.  Co.  57  W.  Va.  94, 
49  S.  E.  1012. 

Even  if  the  mine  boss  were  negligent  in 
his  duties,  the  master  being  also  negligent, 
the  injury  was  caused  by  the  concurrent 
negligence  of  the  master  and  the  mine  boss, 
and  the  defendant  is  liable  to  plaintiff,  as 
the  statute  has  placed  this  duty  which  has 
been  neglected  upon  the  operator  as  well  as 
upon  the  mining  boss. 

Lay  T.  Elk  Ridge  Coal  k  Coke  Co.  64  W. 
Va.  288,  61  S.  E.  157;  26  Cyc  1302. 

Miller,  P.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  below  recovered  a  verdict 
and  judgment  against  defendant  for  $3,500, 
for  the  death  of  Q.  T.  Lipscomb,  a  cool  min- 


er, the  result  of  being  burned  by  gas  gener- 
ated in  defendant's  mine,  and  ignited  from 
the  lamp  of  another  miner  employed  in  an- 
other part  of  the  mine. 

The  negligence  charged  in  the  four  counts 
of  the  declaration  is  that  defendant  wrong- 
fully and  negligently  permitted  fire  damp, 
gases,  vapor,  and  foul  air  to  accumulate  in 
the  main  and  side  entries;  employed  and  re- 
tained incompetent  and  inexperienced  agents 
and  servants;  failed  to  furnish  safety 
lamps;  employed  and  used  a  poor,  defective, 
and  insufficient  apparatus  called  a  "fan," 
for  driving  air  into  said  entries;  failed  to 
employ  a  competent  mine  boss  and  fire  boss, 
and  to  keep  at  said  mine  a  safety  lamp  or 
lamps,  as  required  by  law,  and  to  have  the 
mine  examined  and  notice  given  employees 


1870,  amended  April  28,  1877,  and  June 
30,  1885),  is  a  fellow  servant  of  his  sub- 
ordinates, according  to  the  rule  as  laid 
down  by  the  courts  of  that  state.  Lehigh 
Valley  Coal  Co.  v.  Jones,  86  Pa.  432,  10 
Mor.  Min.  Rep.  30  (explosion  caused  by  de- 
fective ventilation) ;  Delaware  &  H.  Canal 
Co.  V.  Carroll,  89  Pa.  374,  10  Mor.  Min. 
Rep.  47  (explosion  of  fire  damp) ;  Waddell 
V.  Simoson,  112  Pa.  567,  4  Atl.  725  (de- 
fective construction  of  gangway) ;  Reese  v. 
Biddle,  112  Pa.  72,  8  Atl.  813  (failure  to 
use  props  furnished) ;  Redstone  Coke  Co.  v. 
Roby,  115  Pa.  364,  8  Atl.  593  (explosion  of 
fire  damp) ;  Haley  v.  Keim,  151  Pa.  117, 
25  Atl.  98  (deadly  gases  penetrated  through 
opening  which  should  have  been  closed); 
Lineoski  v.  Susquehanna  Coal  Co.  157  Pa. 
153,  27  Atl.  577  (roof  collapsed) ;  Velas  v. 
Patton  Coal  Co.  197  Pa.  380,  47  Atl.  380 
(negligent  order);  Voshef skey . v.  Hillside 
Coal  &  I.  Co.  21  App.  Div.  168,  47  N.  Y. 
Supp.  386  (defective  bumper  on  car). 

''As  the  defendants  had  complied  strictly 
with  the  8th  section  of  the  act  of  March  3d, 
1870,  in  providing  a  practical  and  skilful 
inside  overseer  or  min  ins  boss,  and  as  they 
had  thus  fulfilled  the  auty  imposed  upon 
them  by  the  general  assembly,  it  is  not  for 
this  or  any  other  court  to  charge  them  with 
an  additional  obligation.  .  .  .  The  act 
is  one  of  great  practical  utility  to  the 
miner,  and  lays  upon  the  proprietors  of 
mines  all  the  burthens  they  ought  of  right 
to  bear.  They  must  provide  capable  over- 
seers for  their  works,  and  they  must  fur- 
nish what,  by  such  overseers,  is  required  for 
the  safety  and  welfare  of  the  men  engaged 
in  those  works.  More  than  this  they  can- 
not do,  for  upon  the  judgment  and  skill  of 
these  practical  agents  they  must  depend 
quite  as  much  as  any  of  the  men  who  are 
engaged  in  their  mines."  Waddell  v.  Simo- 
son, 112  Pa.  587,  4  Atl.  725. 

"Nor  do  we  think  the  liability  of  the 
company  for  the 'act  of  its  mining  boss  is 
changed  by  the  fact  that  he  is  appointed 
pursuant  to  a  statute,  where  he  has  a 
general  superintendent  over  him  who  has 
power  to  direct  and  control  him.  We  dis- 
cover no  sound  reason  for  any  distinction. 
40  I^R.A,(N^,) 


In  either  case  the  company  must  appoint  a 
competent  and  suitable  person,  and  provide 
suitable  and  safe  machinery.  He  is  to  'care- 
fully watch'  and  'to  see,'  for  the  purpose  of 
protecting  from  danger  all  men  at  work  in 
the  mines,  says  the  statute.  This,  however, 
does  not  displace  or  supersede  his  superior, 
to  whom  he  may  be  required  to  report."  Le- 
high Valley  Coal  Co.  v.  Jones,  86  Pa.  432, 
10  Mor.  Min.  Rep.  30. 

"There  is  no  room  for  the  allegation  that 
a  mining  boss  under  the  mine  ventilation 
act  of  1870  is  an  agent  of  the  mine  owner 
or  a  coemployer.  He  is  clothed  with  no 
powers  of  engaging  and  discharging  miners 
and  laborers  at  pleasure.  He  is  merely  a 
fellow  servant  with  the  miner.  He  is  no- 
where in  the  act  designated  as  the  agent 
of  the  owner  of  the  mines.  His  duties  are 
specified  in  the  same  manner  that  the  du- 
ties of  the  engineer  are  specified  in  the  16th 
section,  and  as  the  duties  of  other  em- 
ployees are  defined  in  various  other  sections. 
He  has  no  general  power  of  control.  His 
duties  are  confined  to  special  matters.  That 
they  are  difi'erent  from  those  of  others  of 
his  fellow  colaborers,  or  even  that  they  are 
of  a  higher  grade,  does  not  matter."  Dela- 
ware &  H.  Canal  Co.  v.  Carroll,  89  Pa.  374, 
10  Mor.  Min.  Rep.  47. 

"The  mininff  boss  is  a  creature  of  the 
legislature,  selected  by  the  mine  owner  in 
obedience  to  the  command  of  the  law,  and 
in  the  interest  and  for  the  protection  of 
the  miners  themselves."  Redstone  Coke  Do. 
V.  Roby,  115  Pa.  364,  8  Atl.  593. 

In  Mulhern  v.  Lehigh  Valley  Coal  Co.  161 
Pa.  270,  28  Atl.  1088,  where  the  statute  re- 
quired a  mine  owner  to  employ  a  sober 
and  competent  engineer  at  the  cage  hoist, 
the  court  held  that  this  did  not  change  the 
master's  common-law  liability;  if  he  hired 
such  an  engineer,  he  was  not  liable  for  his 
negligence,  as  he  was  a  fellow  servnat  of 
the  miners. 

In  Weaver  v.  Iselin,  161  Pa.  386,  29  Atl. 
49,  the  trial  judge,  in  a  charge  declared  to 
be  correct,  ruled  that  the  possession  of  a 
power  to  employ  and  discharge  workmen — 
this  not  being  a  statutory  duty  of  a  mine 
boss — ^placed  him  in  the  position  o|  ^  vige 
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of  the  accumulation  and  existence  therein 
of  fire  damp  and  dangerous  gases,  and  to 
provide  ample  means  of  yentilation;  failed 
to  cause  air  to  he  circulated  through  the 
said  entries,  headings,  and  working  places 
so  as  to  dilute,  render  harmless,  and  carry 
off  fire  damp,  gases,  and  vapors,  but  per- 
mitted the  same  to  be  ignited  and  to  ex- 
plode with  great  force  and  violence  about 
deceased  while  employed  in  said  mine,  in 
the  discharge  of  his  duties,  and  whereby  he 
was  bruised,  wounded,  sufi'ocated,  and  in- 
jured so  much  that  he  then  and  there  died. 
The  evidence  shows  that  on  the  day  de- 
ceased sustained  the  injuries  complained  of 
he  had  been  employed  in  the  defendant's 
'mine,  in  company  with  another  miner,  and 
that,  after  having  blown  down  an  amount 


of  coal,  the  two  left  the  mine,  intending  to 
return  during  the  night  shift  and  load  their 
coal.  On  the  way  out  they  met  the  mine 
boss,  who  says  he  warned  them  of  Hm  pres- 
ence of  gas  in  the  mine,  and  that  the  last 
break-through  next  to  the  heading  vrhere 
they  had  been  at  work  was  not  yet  complet- 
ed, and  that  they  had  better  not  go  into  the 
mine  until  it  should  be  completed.  The  prac- 
tice was  to  make  break-throughs  every  60 
feet,  as  the  work  progressed.  The  miner 
who  was  with  Lipscomb  did  not  recollect 
that  the  mine  boss  warned  them  of  the 
presence  of  gas.  He  admits,  however,  that 
the  fact  that  the  break-through  waa  not 
completed  was  mentioned,  and  that  they 
talked  of  the. burning  of  a  mule  by  gas  near 
the  same  place  but  a  short  time  before  that. 


principal,  and  enlarged  the  liability  of  the 
employer  beyond  that  to  which  he  is  sub- 
ject in  the  case  of  a  mine  boss  employed 
under  the  provisions  of  the  act,  and  per- 
forming only  the  duties  prescribed  therein. 

In  West  Virginia  the  statute  (Code  1891, 
p.  995,  §  11,  as  amended.  Code  190&,  §§  409, 
410)  requires  the  mine  owner  to  employ  a 
competent  and  practical  inside  overseer  to 
be  called  the  "mining  boss,"  who  shall  be 
an  experienced  coal  miner,  or  anyone  hav- 
ing two  years'  experience  in  a  coal  mine. 
Under  this  statute  it  has  been  held  that 
tne  master  is  not  liable  for  injuries  to  min- 
ers caused  by  the  negligence  of  the  mining 
boss. 

A  mine  boss  is  not  a  vice  principal,  as 
his  duties  are  not  delegated  to  him  by  his 
employer,  but  prescribed  by  statute.  Wil- 
liams V.  Thacker  Coal  &  Coke  Co.  44  W. 
Va.  599,  40  L.R.A.  812,  30  S.  E.  107  (large 
fragment  of  rock  fell  from  roof  of  drift), 
applying  the  principle  that  "where  a  per- 
son or  corporation  is  compelled  by  law  to 
employ  an  individual  in  a  given  matter,  no 
liability  attaches  for  his  tortious  or  negli- 

gent  acts."  To  the  same  eflfect:  Purkey  v. 
outhem  Coal  &  Transp.  Co.  67  W.  Va.  595, 
50  S.  E.  755;  McMillan  v.  Middle  States 
Coal  io  Coke  Co.  61  W.  Va.  631,  11  L.R.A, 
(N.S.)  840,  57  S.  E.  129;  Squilache  v.  Tide- 
water Coal  k  Coke  Co.  64  W.  Va.  337,  62 
S.  E.  446. 

In  the  Williams  Case  the  court  said:  "The 
duty  of  the  operator  or  agent  is  to  em- 
ploy a  competent  mine  boss  according  to 
the  provisions  of  the  statute,  and  when  he 
has  done  so  he  has  discharged  his  duty  to 
his  employees  in  relation  to  those  duties 
which  the  statute  prescribes  shall  be  per- 
formed by  such  mine  boss;  and  the  operator 
or  agent  is  not  liable  for  injuries  arising 
from  the  negligence  of  the  mine  boss,  who 
is  not  a  vice  principal,  as  his  duties  are  not 
delegated  to  him  by  his  employer,  but  are 
prescribed  by  statute;  and  he  is  a  fellow 
servant,  as  in  case  of  an  injury  to  other 
employees  through  his  negligence  the  master 
is  not  responsible." 

As  is  shown  in  the  opinion,  Bballej  v. 
4Q  l4.R.A.(N.S.). 


Tidewater  Coal  ft  Coke  Co.  is  in  line  with 
the  earlier  West  Virginia  cases. 

In  the  McMillan  Case  it  was  held  that  a 
mine  boss  appointed  pursuant  to  statute  is 
not,  merely  irom  his  position  as  such,  the 
servant  of  the  coal-mine  oi^ner  outside  his 
duties  specified  in  the  statute;  and  such 
owner  is  not  responsible  for  his  orders  to 
servants  of  such  owner,  or  his  negligence 
resulting  in   injury   to  them. 

In  Colorado,  a  mine  boss  vested  with  no 
authority  other  than  that  prescribed  by  the 
coal  mining  act  of  1885,  which  is  the  same 
as  the  earlier  Pennsylvania  act,  is  a  fellow 
servant  of  the  employees  in  the  mine.  Colo- 
rado Coal  ft  I.  Co.  V.  Lamb,  6  Colo.  App. 
255,  40  Pac.  251    (mass  of  rock  fell   in  a 
drift).    The  court  said:  "The  mine  boss  is' 
an  individual,  so  designated  by  the  statute, 
who  must  be  employed  by  the  mine  owner, 
and   put  in   charge,  with   reference  to   its 
safety  and  security.     He  has  entire  super- 
vision of  the  whole  system  of  the  ventilation 
of  the  mine,  likewise  of  its  entries,  drifts, 
and  rooms,  and  all  machinery  and  appli- 
ances which  are  used  in  its  operations.    He 
is  bound  to  make  his  reports  regularly  to 
the  mine  inspector,  and  is  subject  to  severe 
penalties  for  any  violation  of  the  act.     Of 
necessity,  this  would  include  any  failure  on 
his  part  in  the  supervision,  inspection,  and 
care    which    the    statute    requires.     .    .    . 
We  are  unable  to  see  how  it  is  possible  to 
compel  a  company  to  employ  a  mine  boss, 
upon  jwhom  is  laid  the  responsibility  and 
the  duty  by  statute  to  attend  to  the  mine 
and  its  safety  as  a  place  to  work  in,  clothe 
him  with  full  authority  and  power  in  this 
respect,  and  subject  him  to  punishments  and 
responsibilities  in  case  of  failure,  and  then 
hold  the  master  responsible  for  his  acts.    He 
is    in    no   sense   the    representative   of   the 
master,  from  whom  the  statute  attempts  to 
take  entire  control  of  this  part  of  his  min- 
ing operations.    The  master  may  supervise 
him,  and  he  may,  so  far  as  may  be,  direct 
such  changes  to  be  made*  as  his  judgment 
indicates  to  be  necessary;  but  when  the  stat- 
ute put  the  control  of  this  particular  mat* 
ter  into  the  hands  of  the  boss,  and  left  to 
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Lipscomb  alone  returned  to  the  mine  that 
night,  and  the  testimony  of  one  of  the  min- 
ers is  that  Lipscomb  fanned  the  gas  out  of 
the  place  where  he  was  at  work  with  his 
coat,  and  that  the  gas  which  burned  Lips- 
comb was  ignited  from  his  lamp  some  80 
feet  from  where  Lipscomb  was  employed, 
which  was  from  110  to  120  feet  from  the 
last  bre^k-th rough. 

The  plaintiff  offered  no  other  evidence 
showing  any  alleged  negligence  of  the  de- 
fendant, or  of  the  mine  boss  or  the  fire 
boss,  unless  the  fact  that  the  last  break- 
through had  not  been  completed  or  brattice 
not  used,  as  to  which  there  is  no  specific 
allegation,  be  evidence  of  the  alleged  failure 
to  provide  ample  means  of  ventilation.  No 
evidence  on  either  side  showed  negligence  in 


any  other  particular.  And,  contrary  to  the 
fact  alleged  in  the  declaration,  the  evidence 
showed  employment  and  retention  of  a  com- 
petent mine  boss  and  fire  boss,  and  that  the 
means  of  ventilation  required  by  the  stat- 
ute, unless  the  incompleted  break-through 
and  failure  to  use  brattice  should  be  re- 
garded a  part  of  such  means,  was  ample  for 
the  purposes  of  the  mine. 

Unless  this  case  can  be  difFerentiated 
from  Williams  v.  Thacker  Coal  &  Coke  Co. 
44  W.  Va.  699,  40  L.R.A.  812,  30  S.  E.  107 ; 
McMillan  v.  Middle  States  Coal  k  Coke  Co. 
61  W.  Va.  531,  11  L.R.A.(N.S.)  840,  67  S. 
E.  129;  and  Squilache  v.  Tidewater  Coal  & 
Coke  Co.  64  W.  Va.  337,  62  S.  E.  446,  they 
must  control  our  decision.  The  only  point 
pt  distinction  attempted  is  that  as  the  same 


his  judgment  both  the  question  of  safety 
and  the  means  to  be  used  to  that  end,  we 
are  unable  to  see  how  he  is,  in  any  sense, 
either  as  vice  principal  or  otherwise,  the 
representative  of  the  master,  or  how  he  can 
stand  in  any  other  relation  to  his  colaborer 
than  that  of  a  fellow  servant." 

Under  statutes  which  restrict  the'  master's 
choice  of  employees  to  a  certain  person  or 
to  one  of  a  certain  class,  we  find  a  decided 
difference  of  opinion.  In  Illinois  and  Iowa 
it  is  held  that  this  fact  does  not  prevent 
the  employee  from  being  a  vice  principal 
or  the  master  from  being  liable  for  his  neg- 
ligence. • 

In  Illinois  the  statute  (act  of  April  18, 
1899)  forbade  the  appointment  of  any  but 
certified  mine  managers  and  examiners,  im- 
posed certain  specified  duties  upon  them, 
and  made  the  mine  owner  liable  for  any  wil- 
ful violation  of  the  act,  or  any  wilful  fail- 
ure to  conform  to  its  provisions.  Under 
this  act  the  mine  manager  and  mine  ex- 
aminer have  been  held  to  be  vice  principals 
so  as  to  render  the  mine  owner  liable  for 
their  negligence. 

This  rule  has  been  assumed  or  expressly 
recognized  in  the  following  cases:  Donk 
Bros.  Coal  k  Coke  Co.  v,  Stroff,  200  III. 
483,  66  N.  E.  29  (roof  fell) ;  Riverton  Coal 
Co.  V.  Shepherd,  207  111.  395,  69  N.  E. 
921  (dust  explosion) ;  Kellyville  Coal  Co.  v. 
Strine,  217  111.  516,  76  N.  E.  375  (failure  to 
examine  room) ;  Consolidated  Coal  Co.  v. 
Shepherd,  220  111.  123,  77  N.  E.  133  (de- 
fective wall) ;  Athens  Min.  Co.  v.  Camduff, 
221  111.  354,  77  N.  E.  571  (explosion  of  gas; 
examiner  failed  to  inspect) ;  kellyville  Coal 
Co.  V.  Bruzas,  223  III.  595,  79  N.  E.  309 
(rule  assumed,  but  no  recovery  allowed  on 
the  facts) ;  Davis  v.  Illinois  Collieries  Co. 
232  III.  284,  83  N.  E.  836  (dust  explosion) ; 
Mertens  v.  Southern  Coal  &  Min.  Co.  235 
111.  540,  85  N.  E.  743,  affirming  140  111. 
App.  190  (defective  roof);  Olson  v.  Kelly 
Coal  Co.  236  III.  502,  86  N.  E.  88  (accumu- 
lation of  debris)  ;  Dunham  v.  Black  Dia- 
mond Coal  Co.  239  111.  457,  88  N.  E.  216, 
affirming  146  III.  App.  140  (danger  sig- 
nals not  displayed) ;  Aetitus  v.  Spring  Val- 
ley Coal  Co.  246  111.  32,  138  Am.  St.  Rep. 
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221,  92  N.  E.  679  (fall  of  rock);  Donk 
Bros.  Coaf  &  Coke  Co.  v.  Lucas,  127  111. 
App.  61,  judgment  affirmed  in  226  111.  23, 
80  N.  E.  560  (failure  to  furnish  props); 
Illinois  Collieries  Co.  v.  Haveron,  137  111. 
App.  22  (dust  explosion) ;  Hollingshead  v. 
Wabash  Coal  Co.  142  111.  App.  641  (faU- 
ure  to  mark  dangerous  place). 

In  Fulton  v.  Wilmington  Star  Min.  Co. 
68  L.R.A.  168,  66  C.C.  A.  247,  133  Fed. 
193,  following  the  Illinois  decisions,  it  was 
held  that  a  mine  owner  is  not  exempted 
from  liability  for  the  negligence  of  his 
manager  by  the  fact  that  he  is  forbidden 
by  statute  to  employ  anyone  in  such  ca- 
pacity but  those  who  have  received  a  cer- 
tificate of  competency  from  the  state  ex- 
aminers. The  judgment  for  the  plaintiff 
was  reversed  by  the  United  States  Supreme 
Court,  but  solely  for  errors  committed  upon 
the  trial. 

The  object  of  the  mining  act  is  to  protect 
the  health  and  persons  of  men  employed  in 
the  mines  of  the  state  while  they  are  in 
the  mines;  and  to  hold  that  the  mine  owner 
may  shift  his  liability  to  any  person  em- 
ployed by  him  as  examiner  or  miner  who 
holds  a  certificate  of  the  state  mining  board 
is  to  lessen  his  responsibility  and  defeat 
in  great  part  the  beneficent  purposes  of  the 
act.  Henrietta  Coal  Co.  v.  Martin,  221  111. 
460,  77  N.  E.  902.  The  court  rejected  the 
contention  of  the  mining  company  that  it 
was  not  liable  for  the  negligence  of  its  cer- 
tified officials,  which  was  stated  as  follows: 
"Appellant  first  contends  that,  as  it  had 
in  its  employ  and  on  duty  in'  its  mine  a 
certified  mine  manager  and  a  certified  mine 
examiner  at  the  time  appellee  was  injured, 
it  discharged  its  duty  to  appellee  in  rela- 
tion to  those  duties  which  the  statute  pre- 
scribes '  shall  be  performed  by  the  mine 
manager  and  mine  examiner,  and  that  it 
is  not  liable  for  injuries  to  the  appellee 
arising  from  a  wilful  failure  of  the  mine 
manager  to  deliver  props,  or  for  a  wilful 
failure  of  the  mine  examiner  to  perform 
any  duty  required  of  him  by  the  mining  act. 
This  is  on  the  theory  that  the  legislature 
has  prescribed  the  duties  which  the  operator 
owes  to  the  minor  in  so  far  as  examination 
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section  (§  409,  Code  1906),  which  impoBei 
upon  the  operator  or  agent  of  a  coal  mine 
the  duty  to  provide  and  maintain  ample 
means  of  ventilation  also  requires  that,  "as 
the  v^rorking  places  shall  advance,  break- 
throughs for  air  shall  be  made  every  100 
feet  in  the  pillars,  or  brattice  shall  be  used," 
the  operator  of  the  mine  is  bound  to  the 
performance  of  the  latter  duty  as  well  as 
the  former,  and  is  not  excused  from  liability 
on  ficcount  of  the  negligent  performance  of 
the  latter  duty  by  the  mine  boss,  because,  by 
§  410,  the  performance  of  that  duty  is  spe- 
cifically imposed  on  him.  It  is  argued  that 
the  duty  respecting  break-throughs  is  a 
double  duty,  imposed  upon  the  operator  by 
the  first  section  as  well  as  the  mine  boss  by 
the  latter  section,  and  that  the  doctrine  of 


fellow  servantcy  applied  in  the  caBes  cited 
can  have  no  application  to  this  case.  In 
view  of  the  construction  heretofore  placed 
by  us  upon  this  mining  law,  we  see  little 
force  in  the  argument.  So  far  as  it  Is  based 
upon  the  two  provisions  of  §  409  alluded 
to,  the  same  argument  might  be  made  with 
respect  to  the  appointment  of  a  fire  boss  and 
the  duties  imposed  upon  him  by  said  sec- 
tion. We  are  required  to  read  §§  409  and 
410  together.  They  pertain  to  the  same 
subject-matter.  Section  410  does  not  say 
that  the  operator  or  agent  of  the  mine  shall 
personally  discharge  the  duty  of  making 
break-througlis,  or  the  use  of  brattices,  any 
more  than  it  requires  of  him  discharge  of 
other  duties  thereby  required  and  imposed 
on  the  fire  boss;  but  §  410  specifically  im- 


and  management  of  the  mine  is  concerned, 
and  that  all  that  is  required  of  the  operator 
is  that  he  should  employ  a  manager  and 
an  examiner  holding  certificates  from  the 
state  mining  board,  as  provided  b^  §  8  of 
of  the  act  in  question,  and  that  if  he  does 
so,  and  he  has  no  notice,  and  the  circum- 
stances are  not  such  as  to  put  him  on  notice, 
that  the  employees  are  incompetent,  negli- 
gent, or  otherwise  unfit  to  perform  their 
duties,  he  is  not  liable  for  any  injuries  oc- 
casioned by  any  wilful  violation  of  the 
mining  act,  or  any  wilful  failure  to  com- 
ply with  its  provisions,  on  the  part  of  the 
examiner  or  manager." 

"It  is  not,  however,  contemplated  by  the 
statute  that  the  mine  owner  shall  be  re- 
lieved of  liability  for  an  injury  resulting 
to  men  working  in  his  mine,  in  consequenQe 
of  a  dangerous  condition  in  the  mine  of 
which  he  had  actual  notice  by  reason  of  the 
fact  that  he  has  not  received  notice  of  such 
condition  through  the  channel  of  the  report 
of  his  mine  examiner.  A  mine  examiner  is 
a  vice  principal  of  the  mine  owner,  .  .  . 
and  actual  notice  to  the  mine  examiner  or 
the  mine  manager,  of  a  dangerous  condi- 
tion in  the  mine,  is  notice  to  the  mine  owner 
of  such  condition."  Olson  v.  Kelly  Coal  Co. 
236  111.  602,  86  N.  E.  88. 

The  wilful  failure  of  the  manager  or  ex- 
aminer to  observe  the  provisions  of  the 
statute  is  the  wilful  failure  of  the  operator, 
even  where  the  operator  has  no  actual 
knowledge  of  the  delinquency  of  the  ex- 
aminer or  miner.  Davis  v.  Illinois  Col- 
lieries Co.  232  111.  284,  83  N.  E.  836. 

The  courts  have  upheld  the  statute  not- 
withstanding the  mine  owner  was  restricted 
in  his  selection  of  the  employee  of  the 
members  of  a  certain  class. 

In  Donk  Bros.  Coal  &  Coke  Co.  v:  Lucas, 
127  111.  App.  61,  the  appellate  court  said: 
"It  may  be  noted  that  the  statute  does  not 
restrict  the  operator  in  the  exercise  of  any 
proper  liberty  in  the  selection  of  such  em- 
ployees. He  had  no  right  at  common  law 
to  select  any  but  competent  persons  for  such 
service,  and  the  presumption  must  be  that 
all  competent  persons  desiring  such  employ- 
ment will  be  licensed  ('certificated') ;  there- 
40  L.ILA.(N.S.) 


fore  all  competent  persons  who  are  willing 
to  perform  such  service  may  be  employed, 
and  the  operator  may  at  any 'time  dischai^ga 
such  employees  for  failure  to  perform  any 
specified  duty,  or  for  any  other  reason,  or 
for  no  reason,  and  employ  others,  or  he 
may  perform  the  duties  himself  in  person, 
if  he  is  able  and  competent  to  do  so,  and 
will  procure  the  requisite  certificate.  The 
requirement  of  the  statute  is  only  that  these 
duties  shall  be  performed,  and  that  they 
shall  not  be  performed  by  other  than  a  per- 
son whose  competency  is  evidenced  by  the 
required  certificate.  The  statute  relieves  the 
operator  of  a  part  of  his  common-law  duty. 
It  relieves  him  from  the  duty  of  making 
due  inquiry  as  to  the  applicant's  competency 
before  employing  him.  The  certificate  is 
prima  facie  evidence  of  such  competency,  but 
it  does  not  relieve  the  operator  from  re- 
sponsibility for  any  part  of  his  conduct  not 
involving  his  competency,  and  not  even  for 
that,  if  the  operator  knew  that  for  any 
reason  he  was  in  fact  incompetent." 

In  Fulton  y.  Wilmington  Star  Min.  Co. 
supra,  after  referring  to  the  cases  cited  by 
counsel,  the  court  said:  "Some  of  these 
cases  were  under  the  pilotage  laws,  requir- 
ing that  a  ship  nearing  port  should  take  on 
the  first  pilot  who  hailed  the  yessel,  or  be 
liable  for  full  compensation  for  such  pilot 
The  shipmaster's  choice  was  thus  limited, 
not  to  a  class,  but  to  an  individual.  This 
difference  creates  a  substantial  distinction 
between  those  cases  and  the  case  under  con- 
sideration. 

The  constitutional  ity  of  the  statute  as 
thus  construed  was  passed  upon  by  the  Su- 
preme Court  in  Wilmington  Star  Min.  Co. 
V.  Fulton,  206  U.  S.  60,  51  L.  ed.  708,  27 
Sup.  Ct.  Rep.  412,  and  it  was  held  that  the 
imposition  upon  mine  owners,  by  the  Illi- 
nois mining  act  of  April  18,  1899,  of  re- 
sponsibility for  the  de^ults  of  mine  manag- 
ers and  mine  examiners,  who  are  required 
by  that  act  to  be  selected  by  the  mine  own- 
ers from  those  holding  licenses  issued  br 
the  state  mining  board  created  by  such  act, 
does  not  deprive  them  of  their  property 
without  due  process  of  law,  in  violation  of 
U.  S.  Const.  14th  Amend.,  where  it  is  not 
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poses  that  duty  upon  the  mine  boss.  True 
it  is  that  the  provisions  of  §  410  were 
made,  as  recited,  to  better  secure  the  ven- 
tilation of  coal  mines,  and  to  promote  the 
health  and  safety  of  persons  employed 
therein;  yet  we  think  that  the  purpose  of 
the  legislature,  with  that  end  in  view,  was 
that  these  officers,  the  mine  boss  and  the 
fire  boss,  were  to  have  no  respondeat  superi- 
or with  respect  to  those  duties  specifically 
devolved  upon  them  by  the  statute,  but 
that  they,  within  their  several  spheres, 
should  be  made  the  responsible  agents,  and 
be  independent,  and  from  under  the  con- 
trol of  the  operator  in  the  discharge  of 
those  duties,  with  authority  given  them 
by  the  statute  to  call  upon  and  require  of 
the  operator  that  he  provide  them  with  the 


means  and  materials  for  the  proper  per- 
formance thereof. 

In  consonance,  therefore,  with  our  previ- 
ous decisions,  we  must  hold  the  mine  boss 
and  fire  boss  fellow  servants  with  the  min- 
er in  the  performance  of  the  duties  im- 
posed upon  them  respecting  the  ventila- 
tion of  the  mine,  including  therein  the  duty 
of  the  mine  boss  to  make  break-throughs, 
and  to  use  brattices  for  such  ventilation. 

In  considering  this  case  our  attention 
has  been  called  to  the  fact  that  the  legis- 
lature of  Illinois,  in  1905,  in  re-enacting 
the  mining  laws  of  that  state,  made  pro- 
visions therein  similar  to  those  in  Penn- 
sylvania and  in  this  state,  and  that  the 
supreme  court  of  Illinois,  in  Henrietta  Coal 
Co.  V.  Martin,  221  111.  460,  77  N.  E.  902, 


obligatory  upon  a  mine  owner  to  select  a 
particular  indi\ridua],  or  to  retain  one  when 
selected,  if  found  incompetent.  It  should 
perhaps  be  noted  in  connection  with  this 
case  that  it  reversed  the  judgment  for  the 
plaintifT,  but  solely  upon  errors  committed 
upon   the  trial. 

''The  fact  that  the  proprietor,  if  he  em- 
ploys men  to  act  in  these  capacities,  is  re- 
quired to  employ  those  who  have  obtained 
the  certificate  from  the  state  mining  board, 
is  without  significance.  The  purpose  of  that 
provision  was,  so  far  as  possible,  to  guard 
against  the  possibility  of  the  proprietor  em- 
ploying incompetent,  intemperate,  negli- 
gent, or  disreputable  persons,  and  not  to 
enable  the  operator  to  shift  to  his  em- 
ployees his  responsibility  for  the  manage- 
ment of  the  mine."  Henrietta  Coal  Co.  v. 
Martin,  supra. 

It  1ms  been  pointed  out  that  the  statutes 
of  this  character  do  not  require  the  mine 
owner  to  keep  the  certified  employee  in  his 
employ,  and  the  certificate  given  by  the 
state  board  is  not  conclusive  as  to  the 
competency  of  the  holder. 

In  Consolidated  Coal  Co.  v.  Seniger,  179 
111.  370,  63  N.  E.  733,  where  the  competency 
of  a  stationary  engineer  was  in  question, 
the  court  said:  "As  to  the  other  objection, 
it  seems  defendant  was  prohibited  by  law 
from  employing  a  hoisting  engineer  who  did 
not  have  a  certificate  obtained  from  the 
state  board  of  mine  examiners,  and  Rasor 
had  such  a  certificate.  It  is  argued  that  by 
this  statute  the  law  has  provided  the  only 
means  by  which  a  hoisting  engineer's  abili- 
ties can  be  ascertained,  and  that  the  efiicacy 
of  the  certificate  for  that  purpose  cannot  be 
disputed.  While  the  law  required  defend- 
ant to  select  its  engineer  from  a  certain 
class,  it  did  not  make  it  obligatory  upon  it 
to  employ  Rasor,  or  to  retain  him  m  its  em- 
ployment. It  would  not  have  been  a  vio- 
lation of  any  law  to  have  discliarged  him 
if  he  was  found  to  be  incompetent.  If  de- 
fendant had  been  compelled  to  employ  him, 
there  would,  of  course,  be  no  element  of 
negligence  on  its  part  in  doing  so.  and  it 
could  not  be  held  liable  for  a  violation  of 
the  law  on  account  of  his  unfitness.  Such 
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a  certificate  does  not  conclusively  establish 
the  competency  of  the  person,  but  may  be 
considered,  with  other  evidence,  upon  that 
question." 

And  see  Wilmington  Star  Min.  Ca  t. 
Fulton,  supra. 

The  same  view  has  been  taken  in  Iowa, 
where  the  statute  requires  the  employment 
of  a  licensed  pit  boss. 

In  Poli  V.  Numa  Block  Coal  Co.  149 
Iowa,  104,  33  L.R.A.(N.S.)  648,  127  N.  W. 
1105,  it  was  held  that  requiring  a  mine 
operator  to  employ  only  licensed  pit  bosses 
does  not  relieve  him  from  liability  for  the 
n^egligence  of  his  employees  so  far  as  it  per- 
tains to  the  performance  of  the  nondelegable 
duties  of  the  master.  The  court  said: 
"The  licensed  engineer  and  licensed  pit  boss, 
so  far  as  their  work  or  duty  pertain  to  the 
nondelegable  obligations  of  tne  master,  are 
none  the  less  his  representatives  because  the 
law  requires  them  to  possess  certain  pre- 
scribed qualifications.  .  .  .  The  law 
cited  by  counsel,  which  compels  the  master 
of  a  ship  to  employ  a  licensed  pilot,  and 
under  which  there  have  been  decisions 
which  relieve  the  shipowner  from  the  conse- 
quences of  the  pilot's  negligence  or  in- 
competence, is  not  in  point.  If  tiie  ship- 
owner sends  to  sea  a  vessel  of  such  de- 
fective construction  that  it  sinks  while  it 
is  being  taken  out  of  the  harbor,  no  one 
would  contend  that  he  is  relieved  from  re- 
sponsibility for  his  negligence  because  a 
licensed  pilot  was  in  charge  when  the  dis- 
aster occurred." 

But  the  contrary  rule  prevails  in  a  num- 
ber of  other  jurisdictions. 

In  Pennsylvania  the  rule  is  that  inas- 
much as  by  the  act  of  June  2,  1891,  Pub. 
Laws,  176,  the  state  requires  the  employ- 
ment by  the  operator  of  mines  of  a  certified 
foreman,  and  invests  such  foreman  with  the 
power  to  compel  compliance  with  his  direc- 
tions so  far  as  they  relate  to  the  safety  of 
the  employees  in  the  mine,  an  employer  can- 
not be  held  liable  for  the  mistakes  or  in- 
competency of  the  state's  representative. 
This  act  is  practically  the  same  as  the  act 
of  May  15,  1893,  Pub.  Laws,  52,  which  re- 
lates solely  to  the  bituminous  mines* 
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refused  to  follow  our  decisions  and  the  de- 
cisions in  Pennsylvania,  in  construing  the 
Illinois  statute.  We  have  considered  those 
cases,  as  well  as  the  later  cases  of  the  same 
court,  together  with  the  decision  of  the 
Supreme  Court  of  the  United  States  (205 
U.  S.  60,  61  L.  ed.  708,  27  Sup.  Ct.  Rep. 
412)  in  the  case  of  Wilmington  Star  Min. 
Co.  y.  Fulton,  originating  in  Illinois  and 
affirming  the  judgment  below.  This  latter 
case  went  to  the  Supreme  Court  upon  a 
constit\itional  question,  and,  of  course,  that 
court  did  not  undertake  to  give  its  own 
construction  of  the  statute  in  question.  It 
simply  followed  the  construction  given  by 
the  supreme  court  of  Illinois,  and  deter- 
mined from  it  whether  the  statute,  as  al- 
leged, was  in  conflict  with  the  14th  Amend- 
ment to  the  Federal  Constitution.  No  con- 
sideration of  these  cases  induces  us  to 
depart  from  our  former  decisions. 


These  conclusions  render  it  unnecessary 
for  us  to  consider  specifically  any  other 
questions  presented  and  argued  here.  They 
are  all  answered  by  our  conclusions  on  the 
main  question. 

We  are  therefore  of  opinion  to  reverse 
the  judgment  below,  award  the  defendant  a 
new  trial,  and  to  remand  the  case  to  the 
Circuit  Court  for  that  purpose. 

Williams,  J.,  dissenting: 

I  am  unable  to  agree  with  my  associates 
in  so  much  of  the  foregoing  opinion  as 
holds  that  the  mining  boss  is  not  a  vice 
principal,  or  agent,  of  the  operator  in  so 
far  as  the  question  relates  to  the  perform- 
ance of  those  duties  which  are  expressly 
enjoined  by  statute  upon  the  operator,  as 
well  as  upon  the  mining  boss.  Section  409, 
Code  1906,  makes  it  the  duty  of  "the  op- 
erator or  agent  of  every  coal  mine    .    .    .* 


The  Pennsylvania  rule  has  been  asserted 
in  the  following  cases  which  arose  under  one 
or  the  other  of  the  above  acts:  Dur- 
kin  V.  Kingston  Coal  Co.  171  Pa.  193, 
29  L.R.A.  808,  50  Am.  St  Rep.  801,  33  Atl. 
237  (way  allowed  to  become  defective) ; 
Golden  v.  Mt.  Jepsup  Coal  Co.  225  Pa.  164, 
73  Atl.  1103  (props  set  too  near  track) ; 
Dempsey  v.  Buck  Run  Coal  Co.  227  Pa. 
571,  76  Atl.  745  (defective  ventilation) ; 
D'Jorko  V.  Berwind- White  Coal  Min.  Co. 
231  Pa.  164,  80  Atl.  77  (explosion  of  gas) ; 
Reeder  v.  Lehigh  Valley  Coal  Co.  231  Pa. 
563,  80  Atl.  1121  (obiter);  Szotak  v. 
Berwind- White  Coal  Min.  Co.  86  Misc.  98, 
72  N.  Y.  Supp.  647  (defects  in  crossing  over 
haulage  way). 

Although  a  mine  foreman  appointed  in 
accordance  with  the  statute  is  a  fellow  serv- 
ant, yet  if  the  master  intrusts  him  with  the 
duties  of  superintendence,  the  master  will 
be  liable  for  his  negligence  while  acting  as 
superintendent.  Hood  y.  Connell  Anthra- 
cite Min.  Co.  231  Pa.  647,  81  Atl.  56 ;  Wol- 
cutt  V.  Erie  Coal  &  Coke  Co.  226  Pa.  204, 
76  Atl.  197. 

The  attempt  in  the  statute  to  make  the 
master  liable  for  the  acts  of  the  certified 
foreman  was  held  unconstitutional.  ( Durkin 
V.  Kingston  Co.  171  Pa.  193,  29  L.R.A.  808, 
50  Am.  St.  Rep.  801,  33  Atl.  237,  where  it 
was  held  that  the  imposition  of  liability  on 
a  mine  owner  by  the  act  of  1891,  art.  17, 
for  the  failure  of  a  certified  foreman  whom 
he  is  compelled  to  employ,  and  with  whose 
acts  he  cannot  interfere,  and  whose  duties 
are  prescribed  by  the  act,  to  comply  with 
those  duties,  is  unconstitutional  and  void). 

A  similar  view  has  been  taken  in  Tennes- 
see, where  the  statute  made  the  employment 
of  a  certified  foreman  compulsory  (Acts 
1903,  chap.  237),  Sale  Creek  Coal  &  Coke 
Co.  V.  Priddy,  117  Tenn.  168,  96  S.  W.  610, 
10  Ann.  Cas.  745. 

In  distinguishing  Smith  v.  Dayton  Coal 
&  I.  Co.  115  Tenn.  643,  4  L.R.A.(N.S.)  1180, 
92  S.  W.  62,  cited  supra,  decided  under  an 
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earlier  act,  the  court  said:  "Not  only  is 
the  employment  of  a  certificated  mine  fore- 
man made  compulsory  upon  tne  owner 
under  a  penalty  for  failure  to  do  so,  but 
the  control  of  the  mine  foreman,  in  respect 
of  the  duties  set  out  in  the  act,  is  tucen 
from  the  owner  and  the  foreman's  faithful 
discharge  of  duty  secured  by  the  imposition 
of  penalties.  Under  such  a  statute  there  is 
no  ground  on  which  to  place  the  liability 
of  the  owner  for  the  neglieence  of  the  fore- 
man in  respect  of  his  failure  to  discluu-ge 
the  duties  referred  to." 

The  statute  permitted  a  mine  to  be  oper- 
ated for  a  period  not  to  exceed  thirty  aays 
without  the  certified  mine  boss,  and  in  a 
Federal  decision  construing  the  act  it  was 
held  that  an  unlicensed  mine  boss  acting 
during  such  period  does  not  have  the  stand- 
ing of  a  certified  boss;  and  consequently  the 
mine  owner  is  liable  for  injuries  resulting 
from  his  failure  properly  to  inspect 
Cumberland  Coal  &  Coke  Co.  v.  Gray,  82  C. 
C.  A.  87,  152  Fed.  939. 

In  Michigan,  under  a  statute  requiring 
every  stationary  engineer  to  be  licensed, 
and  every  new  boiler  inspected  before  being 
put  in,  it  was  held  that,  in  the  absence 
of  actual  knowledge  of  an  engineer's  in- 
competency, the  master  is  not  liable  for  in- 
juries due  to  defects  in  a  boiler  which 
would  have  been  discovered  by  a  reasonable 
inspection,  where  the  engineer  was  present 
at  the  inspection.  Vincent  v.  Clements,  150 
Mich.  406,  114  N.  W.  330.  After  alluding 
to  the  primary  duty  of  the  master  to  fur- 
nish reasonably  safe  appliances,  the  court 
said:  "This  primary  duty  is  modified, 
howeyer,  in  the  case  before  us  by  the  re- 
quirements of  the  ordinance,  the  character 
of  the  services  to  be  rendered  by  the  en- 
gineer, and  the  duties  owing  by  him  to  the 
defendants.  The  defendant  were  not  at 
liberty  to  commit  to  whomsoever  they 
pleased  the  care  and  operation  of  their 
boiler,  but  were  limited  in  their  choice  to 
those  whose  qualifications  for  the  position 
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to  proTide  and  maintain  "ample  means  of 
ventilation/'  and  specifies  what  the  means 
of  ventilation  shall  be^  one  of  which  is 
break-throughs  in  the  wall,  or  brattice. 
This,  in  my  opinion,  is  a  nonassignable 
duty,  and,  notwithstanding  the  statute 
(§  410)  enjoins  the  performance  of  the 
same  duty,  upon  the  mining  boss,  I  do  not 
think  the  legislature  thereby  intended  that 
the  operator  should  be  relieved  from  per- 
forming it  also,  or  from  seeing  that  it  is 
done.  If  he  choses  to  intrust  the  perform- 
ance of  this  joint  duty  wholly  to  the  min- 
ing boss,  he  thereby  makes  him  his  agent 
for  that  purpose.  I  do  not  deny  that,  in 
the  performance  of  those  duties  enjoined 
solely  upon  the  mining  boss,  he  is  properly 
regarded  as  a  fellow  servant  with  the 
miner;  but  in  relation  to  the  negligent  act 
which  caused  the  death  of  plaintiff's  intes- 
tate,  the   failure   to  make   break-throughs 


not  more  than  100  feet  back  from  the  head- 
ing, or  to  use  brattice,  so  as  to  properly 
ventilate  the  heading,  it  was  the  joint  neg- 
ligence of  both  operator  and  mining  boss, 
because  the  statute  expressly  makes  it  the 
duty  of  both  to  do  the  act.  To  my  mind 
there  is  no  escape  from  this  conclusion.  A 
failure  to  make  break-throughs  not  less 
than  100  feet  back  from  the  heading,  or  to 
use  brattice  instead,  is  negligence  per  ac, 
because  the  statute  expressly  requires  it  to 
be  done.  The  statute  is  intended  to  define 
what  is  a  reasonably  safe  place  in  which  to 
work,  as  applied  to  coal  mines,  and  impos- 
es upon  the  operator  a  nonassignable  duty. 
Section  410  was  not  intended  to  relieve 
him,  but  was  intended  to  give  greater  se- 
curity to  the  miners.  The  making  of  break- 
throughs, or  the  use  of  brattice,  is  an  es- 
sential means  of  maintaining  a  proper 
ventilation.      Without    one    or    the    other 


had  been  determined  by  the  official  boiler  in- 
spector of  the  city,  and  who  held  his  license 
certifying  that  they  were  'competent  to  han- 
dle boilers  with  safety  to  life  and  proper- 
ty.' " 

In  England  it  has  been  held  that  the 
mere  fact  that  an  act  of  Parliament  re- 
quired the  owners  of  a  colliery  to  employ  a 
certified  manager  did  not  make  such 
manager  any  the  less  a  servant  of  the  com- 
pany, and  consequently  a  fellow  servant  of 
the  other  employees.  Howells  v.  Landore- 
Siemens  Steel  Co.  44  L.  J.  Q.  B.  N.  S.  25, 
L.  R.  10  Q.  B.  62,  32  L.  T.  N.  S.  19,  23 
Week.  Rep.  335.  This  decision  is  based 
upon  Wilson  v.  Merry,  L.  R.  1  H.  L.  Sc. 
App.  Cas.  326,  19  L.  T.  N.  S.  30,  19  Eng. 
Rul.  Cas.  132,  and  th^  argument  would  be 
rejected  by  many  at  least  of  the  American 
courts. 

Under  the  decisions  of  the  United  States 
Supreme  Court,  no  action  can  be  maintained 
at  common  law  against  the  owner  of  a  ves- 
sel for  the  fault  of  a  compulsory  pilot. 
Homer  Ramsdell  Transp.  Co.  v.  La  Compag- 
nie  Gtoerale  Transatlantique,  182  U.  S.  406, 
46  L.  ed.  1165,  21  Sup.  Ct.  Rep.  831.  See 
also  The  Joseph  Vaccaro,  180  Fed.  272; 
Crisp  V.  United  States  k  A.  S.  S.  Co.  124 
Fed.  748.  Of  course,  this  would  include 
actions  for  personal  injuries  received  by 
seamen  employed  on  the  vessel.  A  different 
rule  prevails  in  admiralty,  but  that  pre- 
sents a  different  question. 

It  may  not  be  out  of  place  at  this  point 
to  call  attention  to  some  other  cases  whicli, 
although  not  directly  in  point  upon  the 
question  here  discussed,  may  be  of  value 
because  of  the  somewhat  analogous  situa- 
tion presented. 

Where  a  superintendent  or  any  other 
servant  is  selected  not  by  the  master,  but 
bv  the  servants,  either  directly  or  through 
the  medium  of  a  labor  union,  tiie  master  is 
not  liable  for  negligence  of  such  superin- 
tendent or  superior  servant. 

A  mine  owner  is  not  liable  for  the  negli- 
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gence  of  a  shot  firer  who  was  hired  by  the 
miners  themselves  under  a  contract  with 
the  mine  owner.  Edwards  v.  Lam,  132  Kv. 
42,  119  S.  W.  175.  The  court  said :  "There 
is  not  a  liability  on  the  mine  owner  as  to 
negligence  in  failing  to  control  the  time  and 
manner  of  shooting  in  the  mines  when,  by 
an  agreement  between  the  mine  owner  on 
the  one  side  and  all  the  miners  on  the  other, 
the  former  had  not  the  duty  or  right  to 
control  the  matter  at  all,  but  it  was  con- 
trolled by  the  men  themselves." 

A  stevedore  is  not  liable  for  the  negli- 
gence of  longshoresmen  or  screwmen  in  his 
employ,  where  he  by  a  contract  with  his  em- 
ployees was  not  free  to  select  whom  he 
chose,  but  was  compelled  to  taice  the  men 
furnished  to  him  by  labor  organizations. 
Farmer  v.  Kearney,  115  La.  722,  3  L.RJI. 
(N.S.)  1105,  39  So.  967.  The  court  said: 
"When  the  workmen  delegate  to  a  labor 
organization  which  they  have  joined  (and 
to  others  in  privity  with  their  own  organ- 
ization) the  right  of  selection  and  superin- 
tendence, they  agree  to  accept  the  member- 
ship of  their  fellow  workman  in  those 
organizations,  and  the  action  of  those  as- 
sociations, ipso  facto,  as  a  good  and  suf- 
ficient guaranty  to  them  for  their  indi- 
vidual safety  and  protection,  so  far  as  the 
contractor  is  concerned.  If  they  deem 
membership  in  organizations  as  conferring 
benefits  upon  them,  they  cannot  accept  the 
benefits  and  repudiate  the  resulting  legal 
disadvantages." 

Likewise  it  has  been  held  that  an  em- 
ployer is  not  liable  to  his  employee  for  in- 
juries caused  by  defective  materials  used, 
where  the  master  did  not  have  a  free  choice 
of  the  selection  of  the  materials.  McCall 
V.  Pacific  Mail  S.  S.  Co.  123  Cal.  42,  65  Pac. 
706  (contractor  held  not  liable  for  injuries 
to  his  employee  due  to  defective  materials 
furnished  by  the  master  under  the  contract 
between  the  master  and  the  contractor). 

W.  M.  Q. 
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there  could  be  no  ventilation.  They  are 
necessary  to  the  circulation  of  air,  and  cir- 
culating air  is  essential  to  the  health  and 
safety  of  the  miner.  Without  air  passages 
the  fan  would  be  a  useless  contrivance. 
Without  a  circulating  channel  the  fan 
would  only  serve  to  condense  and  hold  the 
air  in  the  working  places,  and  prevent  the 
escape  of  the  dangerous  gases.  It  would  be 
like  blowing  air  into  a  bottle. 

Mr.  Thompson,  in  his  work  on  Negligence 
(vol.  4,  §  4206),  in  commenting  on  such 
statutes  as  those  in  Pennsylvania,  Indiana, 
and  West  Virginia,  which  require  the  opera- 
tor to  employ  a  mining  boss,  says:  "The 
effect  of  such  a  statute  is  to  prescribe  the 
duties  owing  by  the  master,  and  the  fact 
that  the  mine  boss  is  required  to  be  em- 
ployed to  perform  those  duties  does  not 
relieve  the  master  from  the  obligation  of 
performing  them  or  of  seeing  that  they  are 
performed." 

I  have  carefully  considered  our  own  cases 
on  the  point.  In  Williams  v.  Thacker  Coal 
&  Coke  Co.  44  W.  Va.  699,  40  L.R.A.  812, 
30  S.  E.  107,  this  court  laid  down  the  propo- 
sition that,  when  the  operator  has  employed 
a  competent  mining  boss,  ''he  has  discharged 
his  duty  to  his  employees  in  relation  to 
those  duties  which  the  statute  prescribes 
shall  be  performed  by  such  mining  boss,  and 
the  operator  or  agent  is  not  liable  for  in- 
juries arising  from  the  negligence  of  the 
mine  boss."  I  think  this  proposition  is 
too  broad  to  be  sound  in  principle.  It  ought 
to  be  qualified  by  limiting  its  application 
to  the  neglect  of  the  mining  boss  in  the 
performance  of  those  duties  which  are  not 
also  expressly  enjoined  upon  the  operator. 
The  facts  in  that  case  show  that  plaintiflfs 
intestate  was  crushed  and  killed  by  the  fall- 
ing of  slate  in  the  mine,  and  by  reference 
to  the  statute  it  will  be  seen  that  §  410 
makes  it  the  express  duty  of  the  mining 
boss  to  see  "that  all  loose  coal,  slate,  and 
rock  overhead  in  the  working  places  and 
along  the  haulways  be  removed  or  carefully 
secured  so  as  to  prevent  danger  to  per- 
sons employed  in  such  mines";  but  that 
statute  does  not  enjoin  this  duty  upon  the 
operator.  Therefore,  unlike  the  provision 
in  reference  to  the  making  of  break-throughs 
100  feet  apart,  or  of  using  brattice  to 
properly  ventilate  the  face,  it  is  not  a 
double  duty  enjoined  upon  both  the  opera- 
tor and  the  mining  boss.  Consequently 
the  neglect  of  the  mining  boss  to  carefully 
inspect  the  roof  would  not  be  the  neglect 
of  the  operator,  but  would  be  the  negligent 
act  alone  of  the  mining  boss,  who,  as  far 
as  such  act  is  concerned,  is  a  fellow  servant. 
I  think  that  case  was  properly  decided; 
but  I  do  not  think  the  facts  warranted  so 
iO  LJtA.(N.S.), 


broad  and  unqualified  a  statement   of  the 
principle  of  law  as  was  therein  made. 

In  McMillan  y.  Middle  States  Coal  k 
Coke  Co.  61  W.  Va.  631,  11  L..R.A.(N.S.) 
840,  67  S.  £.  129,  plaintiff  was  injured  by 
the  explosion  of  dynamite  caps  which  be 
had  been  directed  by  the  mine  boss  to  go 
to  a  box  and  get  and  carry  to  a  fellow  work- 
man. The  mining  boss  was  there  properly 
held  to  be  a  fellow  servant  of  the  man 
injured. 

I  think  the  rule  was  again   stated   too 
broadly  in  the  fourth  point  of  the  syllabus 
of  the  case  of  Squilache  v.  Tidewater  Coal 
ft  Coke  Co.  64  W.  Va.  337,  62  S.  E.  446. 
Squilache  was  burned  by  the  explosion   of 
gas    in   the    mine,    and   claimed    thati    the 
presence  of  the  gas  was  due  to  the  want 
of  proper  ventilation;   but  just  what  par- 
ticular act  of  negligence  on  the  part  of  the 
operator  plaintiff   complained  of   does   not 
appear.     It  would  seem  from  a  reading  of 
the  case  that  Squilache  claimed  that  the 
presence    of    gas    in    dangerous    quantities 
was  sufficient  of  itself  to  show  a  want  of 
proper    ventilation    and    the    incompetency 
of  the   fire  boss.     It  was  further  claimed 
that  the  stoppage  of  the  large  fan  on  the 
outside  of  the  mine,  on  the  day  previous 
to    the    accident,   was    responsible   for    the 
presence  of  the  gas,  and  that  these  facts 
established   negligence  on  the   part  of  the 
operator;   but  it  does  not  appear  in  that 
case  that  break-throughs  were  not  made  at 
the  required  distance,  or  that  brattice  was 
not  used;  nor  does  it  appear  that  the  in- 
jury was  the  result  of  the  failure  of  the 
operator  to  provide  the  means  of  ventila- 
tion required  by  the  statute.     It  is  true 
that  §  409  makes  it  the  duty  of  the  operator 
to  keep  the  fan  going,  as  well  as  to  pro- 
vide  channels    for   the   circulation    of   the 
air  driven  by  the  fan;  but  it  does  not  ap- 
pear that  it  was  not  necessary  to  stop  the 
fan  for  the  purpose  of  repairing  its  ma- 
chinery,* and  the  statute  expressly   allows 
it  to  be  stopped  for  this  purpose  and  for 
the  purpose  of  any  other  work  in  the  mine 
making  it  necessary  to  stop   it.     Neither 
does   it  appear  how  long  it  was  stopped, 
or  whether  the  stoppage  was  the  proximate 
cause  of  the  injury.    In  short,  it  does  not 
appear  that  the  operator  failed  to  perform 
any  of  those  acts  which  are  expressly  en- 
joined upon  him  by  tne  statute.     It  may 
have  been  that  the  mine  generated  gas  in 
such  large  quantities  that  the  circulation 
would  not  have  carried  it  away  fast  enough 
to  prevent   the  explosion,  notwithstanding 
the   break-throughs  may   have   been   made 
as  required  by  law.     In  such  case  it  was 
clearly    the    duty    of   the   mining    boss   to 
cause  the  break-throughs  to  be  made  nearer 
together  than  100  feet,  and  in  this  matter 
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hm  IB  vested  with  a  discretion.  The  neglect 
of  the  mining  boss  to  do  more  than  the 
statute  expressly  required,  in  order  to 
secure  good  ventilation,  would  be  his  own 
neglect,  and  not  that  of  the  operator. 

All  of  the  above  cases  are  clearly  dis- 
tinguishable from  the  present  one,  and 
should  not  control  it.  In  neither  one  of 
them  was  the  question  presented  that  is 
directly  involved  in  the  decision  of  this 
case,  which  is:  Did  the  legislature  iutend 
to  relieve  the  operator  from  liability  for 
failure  to  provide  and  maintain  certain 
specified  means  of  ventilation,  by  making 
it  also  the  duty  of  the  mining  boss  to  see 
that  such  means  of  ventilation  are  usedT 
I  think  clearly  not,  and,  if  the  operator 
intrusts  the  performance  of  those  double 
duties  solely  to  the  mining  boss,  he  thereby 
makes  him,  for  that  purpose,  his  agent 
or  vice  principal. 

Section  410,  which  provides  for  the  em- 
ployment of  a  mining  boss  and  defines  his 
duties,  is  very  significant  in  the  language 
used  in  the  beginning  of  the  section.  After 
defining  the  duties  of  the  operator  in  § 
409,  §  410  begins:  ''In  order  to  better 
secure  the  proper  ventilation  of  every  coal 
mine  and  promote  the  health  and  safety 
of  persons  employed  therein,  the  operator 
or  agent  shall  employ  a  competent  and 
practical  inside  overseer,  to  be  called  'min- 
ing boss,'"  etc.  This  language  clearly  im- 
plies that  the  operator  is  not  relieved  of 
those  duties  which  the  previous  section 
enjoins  upon  him,  but  that  the  legislature 
intended  to  provide  an  additional  safeguard 
and  protection  to  the  miner,  whose  labor, 
under  the  most  favorable  conditions,  is 
known  to  be  of  the  most  hazardous  nature, 
by  charging  the  same  duties,  and  many 
more  besides,  upon  the  mining  boss.  This 
is  the  view  taken  by  the  appellate '  court 
of  Indiana  in  the  case  of  Linton  Coal  & 
Min.  Co.  V.  Persons,  11  Ind.  App.  264,  274, 

39  N.  £.  214,  217,  in  construing  a  statute 
similar  to  our  own,  which  makes  it  the 
duty  of  both  the  operator  and  the  mining 
boss  to  do  certain  things,  and  to  see  that 
they  are  done.  The  court  in  its  opinion 
(on  page  274)  says:  "This  duty  the  em- 
ployer cannot  delegate  so  as  to  escape  lia- 
bility. No  matter  by  whom  the  duty  is 
performed,  the  employer  is  responsible  if 
it  is  negligently  performed,  and  from  that 
negligence  injury  results.  The  statute  cited 
was  not  intended  to  relieve  the  employer 
of  this  responsibility.  The  purpose  was  to 
provide  an  additional  safeguard  against 
injury  to  employees  in  mines  by  requiring 
the  operator  of  the  mine,  thrpugh  the  min- 
ing boss,  to  give  special  attention  to  the 
safety  of  the  mine  as  a  working  place.  It 
was  not  intended  to  absolve  the  owner  or 
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operator  from  liability  when  he  employed 
a  competent  mining  boss  and  delegated  the 
duty  to  him  of  making  safe  the  place  where 
he  required  his  employees  to  work."  The 
same  interpretation  was  given  to  a  similar 
statute  by  the  supreme  court  of  Illinois,  in 
Henrietta  Coal  Co.  v.  Martin,  221  111.  460, 
77  N.  E.  902. 

Our  statute  was  correctly  interpreted  by 
this  court,  I  think,  in  the  case  of  Graham 
V.  Newburg  Orrel  Coal  &  Coke  Co.  38  W. 
Va.  273,  18  S.  £.  584.  That  case  has  not 
been  expressly  overruled  by  any  subsequent 
decision,  and  I  am  unable  to  see  why  the 
law  as  therein*  expressed  is  not  applicable 
to  the  present  case.  Point  1  of  the  syllabus 
states  the  law  as  follows:  "It  is  the  duty 
of  the  operator  of  every  coal  mine  to  pro- 
vide ample  means  of  ventilation,  and  to 
cause  air  to  be  circulated  through  the  head- 
ings and  working  places,  so  as  to  dilute, 
render  harmless,  and  carry  off  dangerous 
and  noxious  gases,"  etc  Tlie  statute,  as  it 
then  was,  required  the  operator  to  see  that 
break-throughs  were  made,  or  that  brattice 
was  used  so  as  to  keep  the  working  places 
well  and  properly  ventilated;  and  by  the 
same  act,  as  amended  in  1901  (Acts  1901, 
p.  228,  chap.  106,  §  10),  he  is  required  to 
do  the  same  thing,  except  that  by  the 
amendment  these  break-throughs  are  re- 
quired to  be  made  every  100  feet,  or  brat- 
tice to  be  used,  thus  making  his  duty  in 
this  regard  more  specific.  I  am  supported 
in  my  view  of  what  is  a  proper  construc- 
tion of  the  statute  by  the  sound  and  force- 
ful reasoning  of  Brannon,  J.,  found  on  page 
275  of  the  opinion.  I  cannot  see  that  the 
legislature  has  shown  any  less  solicitude 
for  the  safety  of  the  miner  by  the  amend- 
ment of  the  act.  I  rather  think  it  has 
shown  more. 

It  does  seem  to  me  that  any  other  con- 
struction of  the  statute  than  what  I  seek 
to  give  it  would  relieve  the  operator  of  lia- 
bility from  almost  all  acts  of  negligence 
in  the  ventilation  and  operation  of  the 
mine,  and  would  serve  to  abolish,  almost 
entirely,  the  doctrine  which  is  as  old  as 
the  common  law  itself,  and  which  is,  with 
few  exceptions,  recognized  in  every  juris- 
diction where  the  English  common  law  pre- 
vails, requiring  the  master  to  furnish  a 
reasonably  safe  place  for  his  servant  to 
work,  and  would  also  tend  to  encourage 
negligence  and  indifiference  on  the  part  of 
the  operator  concerning  the  health  and 
safety  of  his  employees.  Our  statute  de- 
mands no  greater  qualification  for  a  min- 
ing boss  than  that  he  shall  be  a  citizen  of 
the  state,  and  shall  have  had  three  years' 
experience,  in.  a  coal  mine.  Can  it  be  pos- 
sible that  the  legislature  meant  that,  if 
an  operator  should  employ  a  person  of  such 
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limited  qualificationB,  and  should  turn  oyer 
to  him  the  operation  and  ventilation  of  his 
mine,  he  should  thereby  be  relieved  from 
all  liabilitj  on  account  of  injuries  resulting 
from  his  negligence  in  failing  to  provide 
and  maintain  the  means  of  ventilation  ex- 
pressly enjoined  by  the  statute,  however 
gross?  I  cannot  think  so.  I  do  not  think 
the  duties  imposed  by  statute  upon  the 
operator  are  at  all  burdensome,  or  difficult 
to  perform;  but,  on  the  contrary,  I  think 
they  are  simple  and  reasonable,  and  the 
operator  should  be  held  to  a  strict  com- 
pliance with  them. 

I  have  thus  expressed  my  views  at  some 
length,  because  I  am  led  to  believe,  from  a 
careful  reading  of  our  own  decisions,  that 
the  point  which  I  have  discussed  has  never 
fairly  arisen  in  any  other  case  in  this 
court,  and  that  it  is  still  an  open  one.  I 
admit  that  it  is  settled,  and  properly  set- 
tled, that  for  many  purposes  the  mining 
boss  is  a  fellow  employee  with  the  miner; 
but  I  do  not  think  it  is  settled  that  he  is 
a  fellow  employee  in  relation  to  the  per- 
formance of  those  duties  which  are  express- 
ly made  the  duty  of  both  the  operator  and 
the  mining  boss.  As  to  such  duties,  the 
correct  view,  in  my  opinion,  would  be  to 
regard  the  mining  boss  as  the  agent,  or 
vice  principal,  of  the  operator,  because,  as 
to  them,  he  is  performing  a  nonassignable 
duty. 

I  would  affirm  the  judgment  of  the  lower 
court. 

Petition  for  rehearing  denied  January  11, 
1910. 
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A.   B.   FARQUHAR   CX)MPANY,   Limited, 

V. 

CHARLES  E.  De  HAVEN  et  al.,  Plffs.  in 

Err. 

(—  W.  Va.  — ,  76  S.  E.  65.) 

Jndgment  -^  on  Judgment  note  —  ab- 
sence of  process. 

A  judgment  purporting  to  be  by  confes- 
sion of  attorneys  in  fac^  on  a  note,  com- 

Headnote  by  Milles,  J. 

1 ' 

Note,  —  Validity  at  common  law  of  war^ 
rant  of  attorney  to  confess  judgment. 

This  note  being  limited  to  the  question 
as  to  the  validity  at  common  law  of  a  war- 
rant of  attorney  authorizing  a  confession 
of  judgment,  cases  where  there  is  a  statute 
permitting  and  regulating  such  warrants  or 
absolutely  prohibiting  them  have  been  ex- 
cluded. The  question  of  the  validity  of 
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monly  called  a  judgment  note,  on  warrant 
of  attorney  therein,  purporting  to  empower 
and  authorize  the  payees  or  agent,  or  any 
prothonotary  or  attorney  of  record,  to  ap- 
pear for  the  makers  and  in  their  names,  and 
confess  judgment  against  them  in  favor  of 
the  payees,  for  the  amount,  with  oosts,  and 
release  of  errors,  entered  by  the  clerk,  in  the 
clerk's  office,  in  vacation,  without  process 
executed  on  defendant  and  declaration  filed, 
is  illegal  aiid  void  on  its  face;  and  any  exe- 
cution issued  thereon  is  also  without  war- 
rant of  law,  illegal  and  void,  and  on  motion 
of  defendants  should  be  quashed. 

(Robinson,  J.,  and  Brannon  P..  dissent.) 
(April  2,  1912.) 

ERROR  to  the  Circuit  Court  for  Berkeley 
(^unty  to  review  a  judgment  denying 
defendants'  motion  to  quash  an  execution 
on  a  judgment  in  plaintiffs'  favor,  entered 
against  defendants  in  vacation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  O.  Henson  and  Allen  B.  Noll 
for  plaintiffs  in  error. 

Messrs.  Martin  Sk  Seibert  for  defendant 
in  error. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

The  judgment  below  to  which  this  writ  ot 
error  applies  denied  the  motion  of  defend- 
ants to  quash  the  execution  on  a  judgment 
in  favor  of  plaintiffs,  entered  against  them, 
in  vacation,  by  the  clerk  of  the  circuit  court 
on  September  12,  1910. 

The  entire  record  of  the  judgment  as  pre- 
sented here  is  as  follows: 

"This  day  came  the  defendants,  by  Martin 
&  Seibert,  their  attorneys  in  fact,  and  say 
that  they  cannot  gainsay  the  plaintiffs'  ac- 
tion against  them,  but  that  they  are  justly 
indebted  to  the  said  plaintiffs  in  the  sum  of 
$527.07,  with  interest  thereon  from  this 
date  and  the  costs  of  this  action,  on  account 
of  two  certain  notes,  one  dated  August  30th, 
1909,  due  six  months  after  date,  and  the 
other  dated  August  30th,  1909,  due  twelve 
months  after  date. 

"It  is  therefore  considered  that  the  plain- 
tiffs, Arthur  B.  Farquhar,  Wm.  F.  Farqu- 
har,  and  Frances  Farquhar,  general  part- 
ners, trading  and  doing  business  as  A.  B. 
Farquhar  Company,  Ltd.,  do  recover  of  and 

warrants  of  attorney  given  by  married 
women,  infants,  or  incompetent  persons,  and 
questions  relating  to  the  consideration  for, 
or  of  the  operation  or  sufficiency  of,  war- 
rants of  attorney,  are  also  excluded. 

As  to  the  validity  in  other  states  of  judg- 
ment upon  warrant  of  attorney,  see  note 
in  3  L.R.A.(N.S.)  449.  As  to  law  govern- 
ing warrant  of  attorney,  see  note  in  38 
L.R.A.(N.S.)   814 
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from  the  said  defendants,  Qharles  E.  De- 
haven  and  H.  L.  Dehaven,  the  sum  of  Five 
Hundred  and  Twenty-Seven  Dollars  and 
Seven  Cents  ($527.07),  with  interest  from 
this  date  until  paid,  and  their  costs  in  this 
behalf  expended.  Teste:  L.  De  W.  Ger- 
hardt,  Clerk  Circuit  Court  of  Berkeley 
County,  West  Virginia. 

"Memo:  Said  notes  were  filed  with  the 
said  clerk  upon  the  day  of  the  entry  of  said 
order,  and  are  in  the  words  and  figures 
following : " 

The  notes  referred  to,  of  which  one  is 
copied  in  the  record,  are  judgment  notes,  in 
form  like  those  in  use  in  Pennsylvania, 
bearing  6  per  cent  interest,  and  providing 
for  a  10  per  cent  attorneys'  fee  in  addition 
to  all  other  necessary  expenses  of  collection 


after  maturity.  They  also  contain  waiver 
of  presentment  and  protest,  homestead  and 
exemption  rights,  real  and  personal,  and 
other  rights,  and  also  the' following  material 
provision:  "And  we  do  hereby  empower 
and  authorize  the  said  A.  B.  Farquhar 
Company,  Limited,  or  agent,  or  any  protho- 
notary  or  attorney  of  any  court  of  record, 
to  appear  for  us  and  in  our  name  to  confess 
judgment  against  us  and  in  favor  of  said 
A.  B.  Farquhar  Company,  Limited,  for  the 
above-named  sum  with  costs  of  suit  and 
release  of  all  errors,  and  without  stay  of 
execution  after  the  maturity  of  this  note.'' 
The  motion  to  quash  assigned  as  the  only 
ground  therefor  that  the  judgment  is  void, 
the  clerk  being  without  authority  to  enter 


Warrants  of  attorney  to  confess  judgment 
were  in  use  in  England  from  a  very  early 
date,  as  is  evidenced  by  the  statement  in 
3  Bl.  Com.  397,  that  "it  is  very  usual,  in 
order  to  strengthen  a  creditor's  security  for 
the  debtor  to  execute  a  warrant  of  attorney 
to  some  attorney  named  by  the  creditor, 
empowering  him  to  confess  a  judgment 
.  .  .  in  an  action  of  debt  to  be  brought 
by  the  creditor  against  the  debtor  for  the 
specific  sum  due;  which  judgment,  when 
confessed,  is  absolutely  complete  and  bind- 
ing;" and  no  English  case  has  been  found 
that  has  held  such  an  act  invalid. 

In  this  country,  in  many  jurisdictions, 
warrants  of  attorney  to  confess  judgment 
are  authorized  by  statute,  and  while  there 
are  a  few  cases  which,  in  the  absence  of 
statutory  authority,  have  held  such  war- 
rants valid,  A.  B.  Fabquhab  Co.  v.  De 
Haven,  is  in  accord  with  the  weight  of 
opinion  that  unless  so  authorized  they  are 
void,  as  against  public  policy. 

Thus,  in  First  Nat.  Bank  v.  White,  220 
Mo.  717,  132  Am.  St.  Rep.  612,  120  S.  W. 
36,  10  Ann.  Cas.  889,  a  warrant  of  attorney 
based  on  the  common  law,  to  waive  issuing 
a  service  of  process  and  confess  judgment, 
and  to  waive  and  release  all  errors  in  said 
proceedings  and  judgment,  and  all  pro- 
ceedings, appeals,  or  writs  of  error  there- 
of, was  held  invalid  as  against  the  public 
policy  of  the  state.  It  was  said:  "The 
field  for  fraud  is  too  far  enlarged  by  sucli 
an  instrument.  Oppression  and  tyranny 
would  follow  the  footsteps  of  such  a  diver- 
sion in  the  way  of  security  for  debt.  Such 
instruments  procured  by  duress  could  short- 
ly be  placed  in  judgment  in  a  foreign  court 
and  much  distress  would  result  therefrom. 
.  .  .  Such  agreements  are  iniquitous  to 
the  uttermost  and  should  be  promptly  con- 
demned by  the  courts  until  such  time  as 
they  may  receive  express  statutory  recog- 
nition, as  they  have  in  some  states."  Grim. 
V.  Crim.  162  Mo.  544.  54  L.R.A.  502,  85 
Am.  St.  Rep.  521,  63  S.  W.  489,  is  distin- 
guished from  First  Nat  Bank  v.  White,  as 
being  a  case  which  deals  only  with  the  ques- 
tion as  to  whether  full  faith  and  credit  | 
should  be  given  to  an  Ohio  judgment  had 
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upon  a  contract  of  like  character  when  sued 
upon  in  Missouri. 

And  so,  in  McCrairy  v.  Ware,  6  Kan. 
App.  155,  61  Pac.  293,  a  stipulation  in  a 
note,  authorizing  any  attomev  whom  payee 
might  designate  to  appear  for  the  maker 
and  confer  upon  the  court  jurisdiction  with- 
out the  maker's  knowledge,  was  held  invalid 
as  violating  the  very  terms  and  spirit  of  the 
laws  of  the  state.  The  court  said:  "It  cre- 
ates no  special  agency  in  anyonei  for  the 
purpose  designated,  but  leaves  it  open  for 
the  plaintiff,  filing  his  petition,  to  designate 
someone  as  the  special  agent  of  the  defend- 
ant simply  to  enter  an  appearance  and  give 
the  court  jurisdiction.  It  in  effect  results 
in  giving  the  defendant  no  day  in  court. 
It  would  open  the  door  to  fraud  and  oppres- 
sion, and  make  the  courts  involuntary  par- 
ties  thereto." 

And  in  Carlin  v.  Taylor,  7  Lea,  666,  it  was 
said  that  a  judgment  rendered  under  a 
warrant  of  attorney  empowering  "any  at- 
torney of  record  within  the  United  States 
or  elsewhere  to  appear  for  me  and  confess 
judgment,  etc.,"  would  be  invalid. 

In  Stretch  v.  Hancock,  2  N.  J.  L.  207,  a 
judgment  by  a  justice  on  a  judgment  note, 
without  process  and  proof,  was  reversed  as 
illegal.  The  court  said:  "The  defendant 
must  be  brought  into  court  in  ttie  usual 
way  and  the  same  proceeding  had  as  in 
other  cases  of  written  contracts." 

And  a  confession  of  judgment  upon  a 
warrant  of  attorney  contained  in  a  lease 
was  held  unauthorized  and  void  in  Burns 
V.  Nash,  23  111.  App.  552,  and  French  v. 
Miller,  126  Dl.  611,  2  L.R.A.  717,  9  Am.  St. 
Rep.  651,  18  N.  E.  811. 

And  also  in  Ball  ▼.  Poor,  81  Ky.  26,  it 
was  held  that  a  power  of  attorney  to  enter 
appearance  in  a  cross  action,  and  given 
subsequently  to  the  filing  of  the  petition, 
while  not  within  the  letter  of  the  statute 
providing  that  "powers  of  attorney  to  con- 
fess judgment  or  to  suffer  judgment  to  pass 
by  default  or  otherwise,  and  every  release 
of  errors  given  before  an  action  is  insti- 
tuted, are  declared  void,"  yet  it  is  within 
the  spirit  of  the  statute,  and  is  void 
against  public  policy. 
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the  same  upon  a  judgment  note,  as  was 
done,  without  suit  and  service  of  process. 

As  both  sides  agree,  the  question  present- 
ed is  one  of  first  impression  in  this  state. 
We  have  no  statute,  a&  has  Pennsylvania 
and  many  other  states,  regulating  the  sub- 
ject. In  the  decision  we  are  called  upon 
to  render,  we  must  have  recourse  to  the 
rules  and  principles  of  the  common  law, 
in  force  here,  and  to  our  statute  law,  ap- 
plicable, and  to  such  judicial  decisions  and 
practices  in  Virginia,  in  force  at  the  time  of 
the  separation,  as  are  properly  binding  oh 
us.  It  is  pertinent  to  remark  in  this  con- 
nection, that  after  nearly  fifty  years  of 
judicial  history  in  this  state  no  case  has 
been  brought  here  involving  this  question, 
— strong  evidence,  we  think,  that  such 
notes,  if  at  all,  have  never  been  in  very 
general  use  in  this  commonwealth.  And  in 
most  states  where  they  are  current  the  use 
of  them  has  grown  up  under  statutes  au- 
thorizing them,  and  regulating  the  practice 
of  employing  them  in  commercial  transac- 
tions. In  the  early  colonial  history  of  Vir- 
ginia, they  seem  to  have  had  considerable 
recognition,  but  their  use  was  abolished, 
and  prohibited  by  penal  statutes,  enacted 
in  1744,  and  they  did  not  again  come  into 


use  until  that  statute  was  repealed  by  the 
Code  of  1849.  5  Hen.  Stat,  at  L.  p.*  240, 
§§  4  and  5;  §  12,  chap.  76,  Code  1819; 
Revisors'  Code,  826,  note.  This  historf  U 
pretty  thoroughly  covered  by  the  armaments 
of  counsel,  and  the  opinion  of  Judg^  Man- 
cure  in  Insurance  Co.  v.  Barley,  16  Gratt 
363,  Anno.  144.  We  do  not  wish  to  be  un- 
derstood, however,  as  acquiescing  in  Judge 
Moncure's  exposition  of  the  common  law  on 
the  subject,  vouched  in  support  of  the  early 
colonial  practices  so  severely  condemned  bj 
the  statute  of  1744.  It  is  significant  that 
I  this  statute  does  not  refer  the  practice  con- 
demned to  the  common  law  as  its  aonroe. 
Section  4  thereof  recites:  And  "whereas 
a  practice  has  of  late  been  introduced,  of 
taking  bonds,  commonly  called  judgment 
bonds,  with  condition,  for  the  payment  of 
money,  and  a  general  power  to  any  attor- 
ney, to  appear,  and  suffer  judgment,  etc. 
.  .  .  ;  which  practice  must  be  attended 
with  ill  consequences,  debtors  having  no 
previous  notice  of  the  time  and  place  of  ren- 
dering such  judgments,  whereby  they  are 
deprived  of  an  opportunity  of  making  dis- 
counts appear  against  the  bond,  and  are 
first  put  to  unnecessary  law  charges,  and 
then  obliged  to  enter  into  expensive  chan- 


On  the  other  hand,  the  validity  of  such 
warrants  to  confess  judgment  was  upheld  in 
Bush  V.  Hanson,  70  111.  480,  where  the  court 
said:  "A  warrant  of  attorney  to  confess 
judgment  is  a  familiar  common-law  secur- 
ity. The  entry  of  judgment  by  a  cognovit 
thereunder  is  a  proceeding  according  to 
the  course  of  the  common  law,  which  courts 
have  ever  entertained,  in  the  ordinary  ex- 
ercise of  their  authority  as  courts  of  gen- 
eral jurisdiction.  The  fact  that  the  stat- 
ute has  regulated  the  mode  of  procedure 
does  not  convert  the  proceeding  into  one  of 
such  a  special  statutory  character  that  the 
same  presumptions  do  not  obtain  as  in  the 
case  of  ordinary  judgments  of  superior 
courts  of  general  jurisdiction." 

And  in  Cross  v.  Moffat,  11  Colo.  210,  17 
Pac.  771,  it  was  claimed  that  a  judgment 
rendered  hj  virtue  of  a  warrant  of  attorney 
embodied  in  a  promissory  note  should  be 
set  aside  because  the  instrument  did  not 
authorize  the  confession  as  made  in  the 
cognovit  at  the  time  the  proceeding  took 
place.  The  court  said:  "There  is  nothing 
in  our  statutes  that  prohibits  the  proced- 
ure adopted  in  this  case.  It  is  fully  recog- 
nized and  generally  pursued  at  common 
law;  and  the  sections  of  the  Code  providing 
a  mode  for  obtaining  judgments  without 
action  do  not  inhibit  pursuing  this  commdn- 
law  method  when  authorized  by  contract 
of  the  parties  themselves." 

And  also  in  McClish  v.  Manning,  3  G. 
Greene,  223,  a  judgment  was  rendered  upon 
a  promissory  noi9  before  the  date  upon 
which  it  fell  due,  under  authority  of  war- 
rant of  attorney  embodied  in  the  instru- 
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ment,  and  it  was  contended  that  the  judg- 
ment was  invalid  because  the  statute  regu- 
lating such  action  provided  that  any  person 
is  authorized  to  confess  a  judgment  by  him- 
self or  his  attorney  only  for  a  debt  boiui 
fide  due.  But  the  court  said:  "This  stat- 
ute is  merely  cumulative  on  common-law 
principles  in  relation  to  judgments  by  con- 
fession. The  same  general  rules  of  law 
which  prevailed  before  this  enactment  are 
still  applicable  to  such  proceedings.  Judg- 
ments by  confession  are  encouraged  at  com- 
mon law  as  an  amicable,  easy,  and  cheap 
way  to  settle  and  secure  debts,  and  as  the 
cognovit  voluntarily  acknowledges  the  jus- 
tice of  plaintiff's  claim  and  authorizes  a 
judgment  to  be  rendered  at  the  next  term 
of  court,  we  see  no  reason  why  this  inten- 
tion of  the  parties  should  not  be  enforced.'' 

Parties  can  confess  judgment  by  a  special 
power  of  attorney  as  well  as  in  person. 
Toledano  v.  Relf,  7  La.  Ann.  60. 

And  in  Insurance  Co.  v.  Barley,  16  Gratt 
363  ( cited  at  length  in  A.  B.  Fabquhab  Co. 
V.  Db  Haven),  it  was  held  that  a  power  of 
attorney  to  confess  judgment,  executed  be- 
fore action  was  brought,  was  valid. 

And  while  it  seems  that  judgments  ren- 
dered on  a  note  in  accordance  with  the 
authority  given  by  power  of  attorney  em- 
bodied in  the  note  were  formerly  as  valid 
in  Alabama  as  if  rendered  on  regular  serv- 
ice (Hutchinson  v.  Palmer,  147  Ala.  517, 
40  So.  339;  Hodges  v.  Ashurst,  2  Ala.  301), 
(in  Jemison  v.  Freed,  161  Ala.  598,  50  So. 
52)    it  was  said   that  under  §  4296,  Code 
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eery  suits  for  relief:^    To  remedy  whereof, 
etc. 

The  substantial  features  of  §  5  of  this 
act  are  embodied  in  §  12,  chapter  76,  Re- 
▼ised  Code  1819,  reading  as  follows:  "If 
any  attorney,  or  other  person  practising 
as  an  attorney,  shall  presume  to  appear 
under  any  power  of  attorney,  made  before 
action  brought,  for  confessing  or  suffering 
judgment* to  pass  by  default  or  otherwise, 
for  any  defendant  in  any  court  of  record  in 
this  commonwealth,  such  attorney  shall,  for 
every  such  offense,  forfeit  and  pay  $1,500 
to  such  defendant,  for  his  own  use,  to  be  re- 
covered, with  costs,  by  action  of  debt  or  in- 
formation, in  any  court  of  record;  and, 
moreover,  shall  be  liable  to  an  action  for 
damages,  at  the  suit  of  the  party  grieved.'' 
It  was  this  section  which,  on  recommendi^ 
tion  of  the  Revisors,  was  omitted  from  the 
Code  of  1849,  repealing  it,  and  by  which 
repeal  it  is  argued  the  common  law  was 
thereby  restored.  We  find  no  justification, 
either  in  the  history  of  the  common  law  or 
elsewhere,  for  the  argument  presented  here, 
that  the  repeal  of  the  statute  of  1744  by 
the  Code  of  1849,  revived  a  local  practice 
not  known  to  the  common  law,  and  which 
the  repealing  act  itself  recites  had  ''of  late 
been  introduced."  That  the  common  law, 
so  far  as  affected  by  the  act  of  1744,  was 
restored  by  its  repeal,  we  concede,  but  far- 
ther than  that  we  are  unwilling  to  go. 

In  Insurance  Co.  v.  Barley,  supra,  the 
latest  Virginia  case  which  can  be  said  to 
have  binding  force  upon  us,  suit  had  been 
brought,  but  it  does  not  distinctly  appear 
whether  or  not  the  process  had  been  exe- 
cuted. The  grounds  assigned  for  the  mo- 
tion to  set  aside  the  judgment  were:  (1) 
That  the  power  of  attorney  was  executed  be- 
fore suit  brought;  (2)  that  an  attorney  in 
fact,  not  an  attorney  at  law,  could  not  con- 
fess judgment  for  his  principal;  (3)  that 
if  an  attorney  in  fact  could  not  confess 
judgment  in  open  court,  only  the  defend- 
ant himself  could  confess  judgment  in  the 
clerk's  office. 

The  only  points  of  decision  in  that  case, 
pertinent  in  this  case,  are  covered  by  points 
2,  3,  and  4  of  the  syllabus,  as  follows:  (2) 
"A  power  of  attorney  to  confess  a  judgment 
may  be  executed  before  the  action  is 
brought."  (3)  "A  judgment  may  be  con- 
fessed either  in  court  or  in  the  clerk's  office, 
by  an  attorney  in  fact,  though  the  attorney 
is  not  a  lawyer."  (4)  "When  a  statute 
changing  the  common  law  is  repealed,  the 
common  law  is  restored  to  its  former  state." 
The  fourth  point  we  concede;  and  limited 
by  the  rules  and  principles  of  the  common 
law,  as  modified  by  our  statutes,  §  43,  chap- 
ter 125,  and  §  2,  chapter  134,  Code  1906, 
we  do  not  know  that  any  particular  fault 
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can  be  found  with  the  general  character  of 
points  2  and  .8.  The  Revisors  of  the  Code 
of  1849,  in  a  note,  as  a  reason  for  omitting 
said  §  12,  as  of  no  value,  say:  "We  do  not 
perceive  any  good  reason  why  a  power  of 
attorney  to  confess  judgment  should  not  be 
lawful  before  a  writ  is  sued  out  as  well 
as  after." 

By  gradual  steps,  however,  the  supreme 
court  of  appeals  of  Virginia,  in  subsequent 
decisions,  have  further  innovated  on  the 
common  law.  In  Brockenbrough  v.  Brock- 
enbrough,  31  Gratt  580,  599,  it  is  held 
that  a  judgment  rendered  in  court,  upon 
the  confession  of  the  defendant  in  person, 
is  not  subject  to  collateral  attack  for  lack 
of  process.  The  judgment  in  that  case,  how- 
ever, was  not  predicated  on  the  Virginia 
statute — ^the  same  as  our  §  43,  chapter  125, 
supra — permitting  a  defendant  in  vacation 
to  confess  a  judgment  or  decree  in  the 
clerk's  office.  This  court  held  practically 
the  same  thing  in  Hunter  v.  Stewart,  23 
W.  Va.  549.  But  in  the  later  case  of  Shad- 
rack  V.  Woolfolk,  32  Qratt.  709,  it  was  de- 
cided that  a  judgment  confessed  by  the 
defendant  in  the  clerk's  office  in  vacation 
is  not  the  subject  of  collateral  attack  by 
other  creditors.  By  ohiter  dicta,  the  court 
however,  ventured  the  opinion  that  if  it 
plainly  appeared  that  the  judgment  was 
confessed  without  a  writ  or  previous  proc- 
ess, it  would  not  on  that  ground  be  void, 
— citing  the  Brockenbrough  Case,  which 
was  a  confession  in  court  by  the  defendant 
in  person.  The  court  said  it  perceived  no 
substantial  difference  between  the  two 
cases.  In  Saunders  v.  Lipscomb,  90  Va. 
647,  19  S.  E.  450,  relying  on  the  two  cases 
just  referred  to,  and  in  Manson  v.  Raw- 
ling,  112  Va.  384,  71  S.  E.  564,  the  court 
went  still  farther,  in  holding  in  the  first 
case  that  a  judgment  by  confession  by  an 
attorney  in  fact,  in  the  latter,  by  defend- 
ant in  person,  in  vacation,  in  the  clerk's 
office,  without  process,  was  not  subject  to 
collateral  attack,  and  it  may  be  observed 
that  the  farthest  any  of  these  Virginia  cases 
have  gone,  literally,  at  least,  is  to  hold 
such  judgments  not  subject  to  collateral 
attack. 

The  ease  we  have  here,  on  the  motion  to 
quash  in  one  of  the  collateral  attack,  and  to . 
sustain  the  motion  and  reversed  the  judg- 
ment below,  we  must  hold  the  judgment 
void  upon  it  face.  Is  it  so  voidT  As  al- 
ready indicated,  the  question  must  be  an- 
swered practically  upon  the  common-law 
rules  and  principles.  We  have  no  statute 
in  any  way  governing  the  subject,  except 
§  48,  chapter  125,  of  the  Code,  providing 
for  a  confession  by  defendant  in  vacation  in 
the  clerk's  office.  What,  then,  is  the  com- 
mon law  applicable  to  the  case? 
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In  1  Black  on  Judgments,  §  50,  it  is 
Baid:  "All  judgments  rendered  upon  the 
confession  of  the  defendant  may  be  divided 
into  two  classes:  1.  Those  entered  in  an 
action  regularly  commenced  by  the  issuance 
and  service  of  process.  2.  Tliose  entered 
upon  the  confession  of  the  defendant,  or  his 
warrant  of  attorney,  without  the  insti- 
tution of  an  action.  The  former  class  of 
judgments  are  well  known  to  the  common 
law  and  must  be  tested  and  sustained  by 
rules  and  principles  existing  independently 
of  statutes,  while  judgments  of  the  latter 
class  derive  all  their  afficacy  from  positive 
law,  and  must  conform,  in  order  to  be  valid, 
to  all  the  requirements  and  formalities  set 
up  by  the  legislature."  In  the  same  sec- 
tion this  writer  further  says:  "Now  judg- 
ments entered  for  the  plaintiff  upon  the 
defendant's  admission  of  the  facts  and  law, 
as  the  same  are  known  to  the  common  law 
and  exist  independently  of  statutes,  are  of 
two  varieties;  first,  judgment  by  cognovit 
actionem,  and  Second,  by  confession  relicta 
verifications  In  the  former  case  the  de- 
fendant, after  service,  instead  of  entering 
a  plea,  acknowledges  and  confesses  that  the 
plaintiff's  cause  of  action  is  just  and  right- 
ful. In  the  latter  case,  after  pleading  and 
before  trial,  the  defendant  both  confesses 
the  plaintiff's  cause  of  action  and  with- 
draws or  abandons  his  plea  or  other  allega- 
tions, whereupon  judgment  is  entered 
against  him  without  proceeding  to  trial. 
In  order  to  sustain  a  judgment  of  either 
of  these  sorts,  it  is  essential  that  process, 
regularly  issued,  should  have  been  served 
upon  the  defendant  (though  he  may  accept 
service  with  the  same  effect  as  if  the  writ 
had  been  served  as  it  usually  is) ;  and  an 
agreement  in  writing  made  out  of  court, 
authorizing  the  clerk  to  enter  up  such 
a  judgment,  will  not  sustain  it,  where  there 
has  been  no  appearance  by  the  defendant." 
Blackstone  says,  on  the  subject  of  confes- 
sion of  judgment  at  common  law:  "And 
this  happens,  in  the  first  place,  where  the 
defendant  suffers  judgment  to  go  C(gainst 
him  by  default,  or  nihil  dicit;  as  if  he 
puts  in  no  plea  at  all  to  the  plaintiff's 
declaration:  by  confession,  or  cognovit  ac- 
tionem,  where  he  acknowledges  the  plain- 
tiff's demand  to  be  just:  or  by  non  8um  in- 
formatus,  when  the  defendant's  attorney 
declares  he  has  no  instruction  to  say  any- 
thing in  answer  to  the  plaintiff,  or  in  de- 
fense of  his  client;  which  is  a  species  of 
judgment  by  default.  If  these,  or  any  of 
them,  happen  in  actions  where  the  specific 
thing  sued  for  is  recovered,  as  in  actions 
of  debt  for  a  sum  certain,  the  judgment  ia 
absolutely  complete.  And  therefore  it  is 
very  usual,  in  order  to  strengthen  a  credi- 
tor's security,  for  the  debtor  to  execute  a 
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warrant  to  some  attorney  named  by  the 
creditor,  empowering  him  to  confess  a  judg- 
ment by  either  of  the  ways  just  now  men- 
tioned (by  nihil  dicit,  cognovit  actionem,  or 
non  sum  informatua)  in  an  action  of  debt 
to  be  brought  by  the  creditor  against  the 
debtor  for  the  specific  sum  due;  which 
judgment,  when  confessed,  ia  absolutely 
complete  and  binding."  3  Bl.  Com.  396, 
397.  The  great  Virginia  commentator,  Mr. 
Minor,  says  on  this  subject  (IV.  Minor's 
Inst.  726) :  "The  defendant  was  always 
allowed  to  acknowledge  the  plaintiff's  ac- 
tion, and  confess  a  judgment  for  the 
amount  claimed,  or  for  such  part  thereof 
as  he  and  the  plaintiff  could  agree  upon, 
provided  it  was  done  in  open  court.  But  a 
confession  of  judgment  in  the  clerk's  office 
was  never  contemplated  by  the  common  law, 
and  can  only  take  place  in  pursuance  of 
the  authority  of  some  statute." 

So,  according  to  these  authorities,  the 
warrant  of  attorney,  in  use  at  common  law, 
was  confined  to  the  confession  of  judgments 
in  the  three  ways  enumerated  by  Black- 
stone,  in  a  pending  suit;  that  is,  by  an- 
swering nihil  dicit,  cognovit  actionem,  or 
non  aum  informatue.  And  as  Mr.  Black 
says,  judgments  by  confession  of  defendant 
or  on  his  warrant  of  attorney,  without  the 
institution  of  an  action,  derive  all  their 
efficacy  from  positive  or  statute  law.  And 
judgment  in  the  clerk's  office,  as  Mr.  Minor 
says,  was  never  contemplated  at  the  com- 
mon law.  Such  warrant  of  attorney  was 
usually  given  by  the  defendant  to  the 
plaintiff,  by  way  of  security,  on  compromis- 
ing an  action;  and  it  authorized  the  attor- 
ney to  whom  it  was  directed  to  appear  for 
the  defendant,  and  to  receive  a  declaration 
in  an  action  to  be  brought  against  him,  and 
thereupon  confess  the  same  in  the  manner 
already  indicated.  Tidd,  New  Pr.  1837  ed. 
275;  1  Tidd,  Pr.  1828  ed.  pp.  590,  606;  2 
Chitty,  Gten.  Pr.  333. 

In  the  case  at  bar,'  counsel  for  defend- 
ants in  error  say,  they  rely  upon  the  fact 
that  there  is  nothing  in  the  record  showing 
affirmatively  that  process  was  not  served. 
The  record,  however,  purports  to  be  a  com- 
plete transcript  of  all  the  proceedings  which 
took  place  in  the  clerk's  office  in  vacation, 
not  at  rules;  and  as  no  process  is  exhibited 
or  referred  to,  we  think  we  must  neces- 
sarily say  that  no  suit  was  b^^un  by  proc- 
ess, and  that  there  was  no  action  pending 
in  which  at  conunon  law,  a  judgment  on  s 
warrent  of  attorney  could  have  been  con- 
fessed, in  either  of  the  ways  authorized  by 
the  ancient  piactice.  Mr.  Freeman  says 
(2  Freeman  on  Judgments,  §  547) :  "Judg- 
ments by  confession  are  in  no  wise  exempt 
from  the  rule  applicable  to  other  judgments, 
that  to  be  valid  they  must  be  entered  in  t 
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court  having  jurisdiction  over  the  subject- 
matter  of  the  action  and  the  parties  there- 
to. 'Though  no  adjudication  is  in  fact  re- 
quired in  entering  a  judgment  of  confession 
without  action,  yet  it  has  all  the  qualities, 
incidents,  and  attributes  of  other  judg- 
ments, and  cannot  be  valid  unless  entered 
in  a  court  which  might  have  lawfully  pro- 
nounced the  same  judgment  in  a  contested 
action.'  Where  the  law  requires  judgments 
to  be  signed  by  the  judge,  its  provision  ex- 
tends to  judgment  by  confession,  and 
renders  them  void  if  not  so  signed."  Look- 
ing to  the  literal  terms  of  the  power  we 
see  it  authorizes  appearance,  but  gives  no 
specific  authority  to  waive  process,  or  to 
appear  in  the  clerk's  office,  or  waive  the 
filing  of  the  declaration;  and  limited  by 
the  rules  and  practices  prevailing  at  com- 
mon law,  we  must  say  no  donee  of  the 
power  had  any  authority  to  waive  any  of 
the  rights  of  the  defendant,  to  be  sued  and 
served  with  process,  and  to  have  a  declara- 
tion filed  on  which  judgment  might  law- 
fully be  entered.  Without  jurisdiction  thus 
acquired  a  judgment  at  common  law  on 
warrant  of  attorney  would  have  been  void. 
And  even  in  those  states  where  it  is  other- 
wise provided  by  statute,  the  statute  being 
in  derogation  of  common-law  rights,  the 
statutes  are  strictly  construed.  23  Cyc. 
699. 

Let  us  see  how  this  question  has  been 
viewed  in  the  other  states  than  Virginia. 
In  Vermont,  the  supreme  court  says: 
•  "Judgments  on  confession  without  ante- 
cedent process  have  no  basis  other  than  the 
statute,  and  a  full  compliance  with  the 
statute  is  necessary  to  their  validity,  and 
the  provisions  authorizing  them  are  to 
be  strictly  construed."  Mason  v.  Ward,  80 
Vt.  290,  130  Am.  St.  Rep.  987,  67  Atl. 
820.  In  Iowa,  in  response  to  the  conten- 
tion that  the  statute  there,  regulating  con- 
fession of  judgment,  was  merely  cumulative 
of  the  common-law  remedy,  the  court  said: 
"We  do  not  think  this  position  is  correct. 
.  .  .  So  far  as  we  are  advised  it  has 
never  been  the  understanding  of  the  pro- 
fession nor  of  the  business  community  in 
this  state  that  warrants  of  attorney  to  con- 
fess judgment  had  any  place  in  our  law. 
A  confession  of  judgment  pertains  to  the 
remedy.  A  party  seeking  to  enforce  here 
a  contract  made  in  another  state  must  do 
so  in  accordance  with  the  laws  of  this 
state.  Parties  cannot,  by  contract  made  in 
another  state,  engraft  upon  our  procedure 
here  remedies  which  our  laws  do  not  con- 
template nor  authorize."  Hamilton  v. 
Schoenberger,  47  Iowa,  385.  In  New  Jersey 
the  entry  of  judgment  by  a  justice  on  a 
judgment  note  without  process  or  proof  was 
declared  illegal.  That  court  said:  "The 
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defendant  must  be  brought  into  court  in  the 
usual  way,  and  the  same  proceeding  had, 
as  in  other  cases  of  written  contracts." 
Stretch  v.  Hancock,  2  N.  J.  L.  207.  In 
Tennessee,  in  Garlin  v.  Taylor,  7  Lea,  666, 
the  supreme  court  held  that  no  judgment 
could  be  confessed  in  that  state  by  an 
attorney,  on  a  judgment  note  like  the  one 
involved  here.  And  in  Kansas  and  Mis- 
souri, such  notes  are  condemned,  and  the 
practice  of  employing  them  repudiated  on 
principles  of  public  policy,  and  as  giving  to 
the  defendant  no  day  in  court,  and  as  per- 
mitting the  defendant  to  bargain  away  his 
right  to  be  heard  in  court,  contrary  to  pub- 
lic policy.  McCrairy  v.  Ware,  6  Kan.  App. 
155,  168,  61  Pac,  293;  First  Nat.  Bank  v. 
White,  220  Mo.  717,  730,  132  Am.  St. 
Rep.  612,  120  S.  W.  36,  16  Ann.  Gas.  889. 
We  are  inclined  to  agree  with  the  Missouri 
court  in  the  case  last  cited,  in  which 
they  say:  "Such  agreements  are  iniquitous 
to  the  uttermost  and  should  be  promptly 
condemned  by  the  courts,  until  such  time 
as  they  may  receive  express  statutory  recog- 
nition, as  they  have  in  some  states." 

Of  course,  if  a  debtor  has  been  summoned 
into  court  by  process,  and  given  a  day  and 
an  opportunity  to  be  heard,  no  good  reason 
could  be  assigned  why  a  judgment  should 
not  be  pronounced  against  him  at  common 
law  by  confession  on  a  warrant  of  an  at- 
torney. The  fact  that  the  Virginia  court 
and  this  court  have  recognized  the  right 
of  the  defendant  by  personal  appearance,  to 
submit  himself  without  process  to  the  juris- 
diction of  the  court,  and  to  confess  a  valid, 
judgment  against  him,  and  that  a  proper 
construction  of  our  statute,  §  43,  chapter 
126,  of  the  Code,  might  authorize  a  defend- 
ant to  appear  in  person  in  the  clerk's  office 
and  make  like  confession  of  judgment,  we 
do  not  regard  any  justification  for  the  prop- 
osition, that  he  may  by  warrant  of  attorney 
authorize  appearance  by  and  confession  of 
judgment,  either  in  court  or  in  the  clerk's 
office,  without  process  directed  and  regular- 
ly served  upon  him.  It  is  contended,  how- 
ever, that  the  old  legal  maxim,  qui  fadt 
per  aliunif  facii  per  ae,  is  as  applicable  here 
as  in  other  cases.  We  do  not  think  so. 
Strong  reasons  exist,  as  we  have  shown,  for 
denying  its  application  when  holders  of 
contracts  of  this  character  seek  the  aid  of 
the  courts  and  of  their  execution  process  tc 
enforce  them,  defendant  having  had  no  day 
in  court  or  opportunity  to  be  heard.  We 
need  not  say  in  this  case  that  a  debtor  may 
not,  by  proper  power  of  attorney,  duly  exe- 
cuted, authorize  another  to  appear  in  court, 
and  by  proper  indorsement  upon  the  writ 
waive  service  of  process,  and  confess  judg- 
ment. But  we  do  not  wish  to  be  under- 
stood as  approving  or  intending  to  counts- 
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xianoe  the  practice  of  employing  in  this 
state  commercial  paper  of  the  character 
here  involved.  Such  paper  has  heretofore 
had  little  if  any  currency  here.  If  the 
practice  is  adopted  into  this  state,  it  ought 
to  be,  we  think,  by  act  of  the  legislature, 
with  all  proper  safeguards  thrown  around 
it,  to  prevent  fraud  and  imposition.  The 
policy  of  our  law  is,  that  no  man  shall 
suffer  judgment  at  the  hands  of  our  courts 
without  proper  process  and  a  day  to  be 
heard.  To  give  currency  to  such  paper  by 
judicial  pronouncement  would  be  to  open 
the  door  to  fraud  and  imposition,  and  to 
subject  the  people  to  wrongs  and  injuries 
not  heretofore  contemplated.  This  we  are 
unwilling  to  do. 

These  considerations  lead. us  to  conclude 
that  a  judgment  by  confession  in  the  clerk's 
office,  on  warrant  of  attorney,  without  proc- 
ess regularly  issued  and  served  upon  or  ac- 
cepted by  defendant,  is  void  on  its  face. 
We  therefore  reverse  the  judgment  below, 
quash  the  execution,  and  award  the  defend- 
ants costs  .here  and  in  the  court  below^  in- 
curred on  said  motion. 

Robinson,  J*.,  dissenting: 

The  judgment  on  which  the  execution 
issued  is  regular  and  valid  on  its  face.  The 
execution  could  not  be  quashed.  The  order 
overruling  the  motion  to  quash  the  execu- 
tion is  right  and  should  be  affirmed.  The 
only  record  on  which  the  circuit  court  could 
act  in  determining  that  motion  does  not 
show  the  judgment  void.  As  far  as  appears 
from  the  record  leading  to  the  judgment, 
that  judgment  is  sound.  It  purports  to 
have  been  entered  in  a  pending  action.  The 
court  could  not  say  the  defendants  were 
not  served  with  process  and  that  no  dec- 
laration was  filed,  even  if  those  things 
were  necessary  as  to  a  judgment  by  con- 
fession. But  the  judgment  itself  shows 
that  the  court  had  jurisdiction  to  enter  it. 
The  defendants  appeared  by  attorneys  in 
fact  and  answered  the  action;  so  says  the 
record.  Service  of  process  has  never  here- 
tofore been  considered  necessary  as  to  a 
party,  who  appears.  We  have  always  under- 
stood that  a  party  could  appear,  waive  a 
declaration,  release  errors,  and  do  many 
other  things  toward  the  entry  of  a  judg- 
ment against  him.  And  we  are  sure  that 
it  has  heretofore  been  well  established  that 
one  could  appear  to  an  action  by  an  attor- 
ney in  fact  and  do  all  that  he  could  in 
person.  The  record  does  not  show  that  the 
defendants  appeared  in  this  action  by  attor- 
neys in  fact  acting  under  the  so-called 
judgment  notes.  For  all  the  court  could 
see  in  considering  the  motion  to  quash  the 
execution,  the  attorneys  in  fact  appeared 
and  confessed  for  defendant  under  a  valid 
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power  of  attorney  to  do  so.  The  power 
of  attorney  was  not  made  a  part  ol  the 
record.  It  cannot  be  assumed  that  an  in- 
valid power  of  attorney  was  recognized  in 
the  entry  of  judgment.  The  presumption 
is  otherwise. 

That  the  judgment  was  entered  in  the 
clerk's  office  in  vacation  does  not  affect  its 
verity  on  collateral  attack.  It  has  the  same 
dignity  in  this  respect  as  a  judgment 
entered  in  court.  The  statute  expressly 
says  so.  Code  1906,  chap.  125,  §  43. 
"Whether  a  judgment  be  the  act  of  the 
court,  or  be  entered  up  by  the  clerk  under 
the  statute,  the  effect  is  the  same;  in  either 
case  it  is  the  act  of  the  law,  and  until  re- 
versed by  the  court  which  rendered  it, 
or  by  a  superior  tribunal,  it  imports  abso- 
lute verity,  and  is  as  effectual  and  binding 
as  if  pronounced  upon  a  trial  upon  its 
merits."    8  Enc.  Dig.  Va.  &  W.  Va.  647. 

The  judgment  has  been  overthrown  on  a 
collateral  attack  by  bringing  in  matters 
that  are  not  in  the  record.  An  ieeue  of 
matters  outside  the  record  on  which  the 
judgment  rests,  made  up  on  a  motion  to 
quash  the  execution,  has  been  resorted  to  in 
finding  the  judgment  to  be  void.  Such 
matters  could  only  be  resorted  to  on  a 
direct  attack  of  the  judgment.  The  circuit 
court  well  knew  that  it  could  not  quash  an 
execution  that  rested  on  a  judgment  fully 
purporting  jurisdiction  and  validity, — that 
the  verity  of  such  judgment  could  not  be 
impeached  on  collateral  attack.  "Where  a 
court  of  general  jurisdiction  acts  within  the 
scope  of  its  general  powers,  its  judgments 
will  be  presumed  to  be  in  accordance  with 
its  jurisdiction,  and  cannot  be  collaterally 
impeached  unless  the  record  discloses  a 
want  of  jurisdiction."  See  the  cases  cited 
in  8  Enc.  Dig.  Va.  &  W.  Va.  545. 

If  the  case  of  direct  attack  dealt  with  by 
the  majority  opinion  were  properly  before 
us,  we  would  be  of  opinion  that  common- 
law  principles  and  Virginia  law  do  not  con- 
demn the  juilgment  as  void,  unless  it  be  on 
the  ground  that  the  power  of  attorney  in 
the  notes  is  so  sweeping  and  general,  so 
full  of  partiality  to  the  creditor,  as  to  be 
void.  But  this  moot  question  we  shall  not 
decide.  We  may  suggest  that  the  power  of 
attorney  in  the  notes  is  not  of  the  definite 
and  particular  character  of  those  powers  of 
attorneys  to  confess  judgments  long  recog- 
nized in  Virginia.  However,  if  the  power  of 
attorney  is  valid,  no  service  of  process  on 
defendants  was  necessary  when  those  per- 
sons authorized  by  it  to  appear  to  the  ac- 
tion in  behalf  of  defendants  did  so  appear. 
Yet  the  majority  opinion  is  rested  on  the 
want  of  process.  Throughout  it  that 
ground  is  relied  on;  the  concluding  para- 
graph  emphasizes   that  ground.     Why  !■ 
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Berrioe  of  process  necessary  if  the  warrant 
of  attorney  is  valid  T  If  it  is  good,  and 
the  attorneys  constituted  by  it  to  appear  to 
the  action  do  appear  thereto  pursuant  to 
that  authority,  the  defendants  that  made 
them  attorneys  in  fact  for  that  purpose 
have  hereby  entered  an  appearance.  The 
defendants  then  have  notice  of  the  suit 
through  their  attorneys  in  fact.  The  court 
takes  jurisdiction  of  the  defendants  by 
their  appearance.  When  the  attorneys  in 
fact  appear,  that  appearance  is  one  by  the 
defendants  who  authorized  those  attorneys 
in  fact  to  make  it.  Surely,  the  want  of 
direct  service  of  process  is  not  a  sound 
reason  for  the  majority  opinion,  if  the 
power  of  attorney  is  valid.  That  opinion 
only  makes  it  invalid  because  no  process 
was  served  on  the  defendants  who  gave  it. 

The  reasoning  of  the  opinion  virtually 
leads  to  this:  A  is  detained  in  California 
as  an  invalid.  He  hears  from  home  that 
a  creditor  is  threatening  suit.  He  has  no 
defense  and  deems  it  to  his  best  interest 
that  judgment  be  entered  against  him.  He 
sends  a  warrant  of  attorney  to  B  to  appear 
to  an  action  instituted  by  the  creditor,  and 
to  confess  judgment  in  his  behalf.  B  can- 
not do  so  because  no  service  of  process  can 
be  made  on  A.  The  creditor  cannot  take 
judgment  though  A  offers  to  appear  and 
confess  it  by  duly  authorized  proxy.  If  this 
is  sound,  it  is  strange  that  recognition  and 
practice  have  long  been  otherwise. 

There  was  just  one  question  to  be  an- 
swered in  the  assumed  case  dealt  with  by 
the  majority:  Is  the  power  of  attorney 
a  valid  oneT  If  it  is  valid,  if  it  gave  the 
authority  it  purports  to  give,  a  judgment 
could  be  confessed  under  it  on  behalf  of 
defendants  in  an  action,  even  in  the  clerk's 
office,  and  that  confession  would  be  a 
waiver  or  release  of  errors.  3  Enc.  Dig.  Va. 
ft  W.  Va.  70,  74,  75. 

Brannon,  P.: 

I  concur  in  the  above  dissent. 

Petition  for  rehearing  denied  June  16, 
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LULU  BENNETT,  Admrx.,  etc.,  of  Emery 
C.  Bennett,  Deceased,  Appt., 

V. 

EVANSVILLE  &  TERRE  HAUTE  KAIL- 
ROAD  COMPANY  et  al. 

'(  —  Ind.  — ,  06  N.  B.  700.) 

Master  and  servant  —  assumption  of 
risk  ^  master's  negligence. 

1.  A  member  of  a  bridge  gang  engaged 
40  L.R.A.(N.S.) 


in  unloading  piling  l.<om  a  car  assumes  the 
risk  of  injury  from  standing  on  the  car  in 
front  of  a  pile  about  to  be  rolled  off  the  car, 
if  he  is  acting  within  the  scope  of  his  em- 
ployment in  l^ing  there,  and  fully  appreci- 
ates the  danger  of  that  method  of  working, 
although  he  was  under  direction  of  his 
foreman,  and  the  latter  is  negligent  in  giv- 
ing the  order  and  in  permitting  the  pile  to 
be  rolled  upon  him. 

Pleading  —  care  —  assumption  of  risk. 

2.  An  allegation  in  a  complaint  by  a  serv- 
ant seeking  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  his  master,  that  he  was  in  the  use  of 
due  care  and  caution,  does  not  negative  the 
fact  of  his  assumption  of  the  risk. 

(November  28,  1911.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Greene  County 
sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  to  recover  damages  for 
the  alleged  negligent  killing  of  plaintiff's 
intestate.    Affirmed. 

The   facts  are  stated  in  the  opinion.  . 

Mr.  William  L.  Sllnkard,  for  appel- 
lant: 

When  the  employer  orders  the  employee 
to  do  something  which  encounters  a  risk 
not  contemplated  by  his  employment,  al- 
though the  risk  is  equally  open  to  both, 
it  does  not  necessarily  follow  that  the 
servant  assumes  the  increased  risk. 

Nail  V.  Louisville,  N.  A.  &  C.  R.  Co.  129 
Ind.  260,  28  N.  E.  183,  611;  Brazil  Block 
Coal  Co.  V.  Hoodlet,  129  Ind.  327,  27  N. 
E.  741;  Louisville,  E.  &  St.  L.  ConsoL 
R.  Co.  V.  Banning,  131  Ind.  ^28,  31  Am. 
St.  Rep.  443,  31  N.  E.  187;  O'Neal  v.  Chi- 
cago &  I.  Coal  R.  Co.  132  Ind.  110,  31 
N.  E.  669;  Cincinnati,  H.  &  I.  R.  Co.  v. 
Madden,  134  Ind.  462,  34  N.  E.  227;  Thom- 
as V.  Hoosier  Stone  Co.  140  Ind.  518,  39 
N.  E.  500;  Evansville  &  R.  R.  Co.  v.  Doan, 
3  Ind.  App.  453,  29  N.  E.  940;  Baltimore 
&  0.  &  C.  R.  Co.  V.  Leathers,  12  Ind.  App. 

544,  40  N.  E.  1094;  Baltimore  &  O.  S.  W. 
■  —  * 

Note.  ^  As  to  servant's  assumption  of 
risk  of  dangers  created  by  the  master's  neg- 
ligence, see  note  to  Scheurer  v.  Banner  Rub- 
ber Co.  28  L.R.A.(N.S.)  1207.  See  also 
Duffey  V.  Consolidated  Block  Coal  Co.  30 
L.RA..(N.S.)  1067,  and  note  appended  there- 
to. 

As  to  the  servant's  right  of  action  for  in- 
juries received  in  obeying  a  direct  command, 
generally,  see  note  to  Lowe  Mfg.  Co.  v. 
Payne,  30  LJR.A.(N.S.)  436;  and  when  ac- 
companied by  an  assurance  of  safety,  see 
note  to  Brown  v.  Lennane,  30  L.R.A.  (N.S.) 
453. 

As  to  distinction  between  assumption  of 
risk  and  contributory  negligence,  see  note 
to  Rase  v.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  21  L.R.A.(N.S.)   138. 
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R.  Co.  ▼.  Welsh,  17  Ind.  App.  605,  47  N. 
Et   182. 

It  ia  the  duty  of  the  master  to  furnish 
the  servant  a  safe  place  to  work,  and  a 
failure  on  the  part  of  the  master  to  per- 
form his  duty  in  this  respect  will  render 
him  liable,  when  the  servant  is  free  from 
contributory  negligence. 

Nail  V.  Louisville,  N.  A.  &  C.  R.  Co.  129 
Ind.  260,  28  N.  E.  183,  611;  Louisville,  E. 
ft  St.  L.  R.  Co.  V.  Hanning,  131  Ind.  528, 
31  Am.  8t  Rep.  443,  31  N.  E.  187;  Louis- 
ville, E.  ft  St  L.  R.  Co.  V.  Berry,  2  Ind. 
App.  427,  28  N.  E.  714;  Evansville  ft  T. 
H.  R.  Co.  V.  Holcomb,  9  Ind.  App.  198,  36 
N.  E.  39;  Louisville,  N.  A.  ft  C.  R.  Co. 
V.  Cornelius,  14  Ind.  App.  399,  43  N.  E. 
3L 

A  servant  impliedly  agrees  to  assume  all 
ordinary  risks  incident  to  the  service;  but 
when  the  risk  is  increased,  and  the  danger 
greater  by  being  ordered  and  placed  in  a 
more  dangerous  and  hazardous  place,  and 
injury  thereby  accrues,  the  master  is  lia- 
ble. 

Lake  Shore  ft  M.  S.  R.  Co.  ▼.  McCor- 
mick,  74  Ind.  440;  Boyce  v.  Fitzpatrick,  80 
Ind.  526;  Louisville,  N.  A.  ft  C.  R.  Co.  v. 
Frawley,  110  Ind.  18,  9  N.  E.  594;  Louis- 
ville, N.  A.  ft  C.  R.  Co.  v.  Wright,  116  Ind. 
378,  7  Am.  St.  Rep.  432,  16  N.  E.  145,  17 
N.  E.  584. 

If  the  master  places  one  person  as  a  su- 
f^erior  to  command  others  in  the  work  to 
be  performed,  the  person  so  placed  in  com- 
mand stands  in  the  place  of  the  master. 

Atlas  Engine  Works  v.  Randall,  100  Ind. 
293,  60  Am.  Rep.  798;  Rogers  v.  Overton, 
87  Ind.  410. 

If  the  master  required  the  servant  to 
work  in  a  more  dangerous  work  and  place, 
and  if  the  master  knew  or  ought  to  have 
known  the  dangerous  condition,  and  if  the 
servant  was  free  from  fault,  the  master  is 
liable. 

Hancock  t.  Keene,  5  Ind.  App.  408,  32 
N.  E.  329;  Pennsylvania  Co.  v.  Burgett,  7 
Ind.  App.  338,  33  N.  E.  914,  34  N.  E.  650; 
Lake  Shore  ft  M.  S.  R.  Co.  v.  Wilson,  11 
Ind.  App.  488,  38  N.  E.  343 ;  Rogers  ▼.  Ley- 
den,  127  Ind.  50,  26  N.  E.  210. 

Messrs.  John  B.  Iglehart,  Edwin  Tay- 
lor, E.  H.  Iglehart,  John  T.  Hays,  and 
W.  H.  Haye  for  appellees. 

Myers,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  instituted  an  action  against 
appellees  for  damages  for  alleged  negligence 
in  the  killing  of  her  husband.  The  com- 
plaint is  in  one  paragraph,  the  material 
portion  of  which,  so  far  as  the  question  be- 
fore us  is  concerned,  is  as  follows:  Appel- 
lant's decedent  was  the  employee  of  defend- 
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ants.  That  he  was  employed  as  a  member 
of  a  bridge  gang  on  the  Evansville  ft  In- 
dianapolis division  of  the  defendants'  road. 
That  one  Clark  was  the  boss  or  foreman 
of  the  gang.  That  Clark  had  under  him 
a  number  of  men,  naming  them.  That 
on  the  4th  day  of  July,  1907,  the  de- 
fendants sent  out  an  extra  work  train 
for  the  purpose  of  delivering  piling  along 
the  road.  That  the  piling  was  about  35 
feet  long,  and  about  12  to  14  inches  in  di- 
ameter. That  the  train  was  run  to  a  point 
near  Doan's  Creek,  and  the  decedent  was 
then  and  there  ordered  by  the  boss,  with  oth- 
ers, to  unload  the  piling  with  cant  hooks 
and  crowbars.  That  the  pilings  were  unload- 
ed until  there  were  only  two  left,  one  upon 
the  top  of  the  other,  and  that  the  top  pil- 
ing was  fast.  That  the  pilings  were  un- 
loaded off  of  the  east  side  of  the  car,  and 
rolled  down  an  embankment  to  the  east. 
That  in  unloading  said  car  the  defendants 
should  have  provided  skids,  long  pieces 
of  timber  whereby  one  end  would  rest 
upon  the  ground  and  the  other  end  upon 
the  edge  of  the  car,  for  the  purpose  of  roll- 
ing the  pilings  off  of  the  car  to  the  place 
where  they  were  desired.  That,  for  the 
purpose  of  unloading  the  pilings  in  safety, 
defendants  should  have  furnished  checks 
or  stops,  so  that,  when  the  piling  was 
rolled  from  off  the  under  piling  on  the 
west  side,  the  same  could  have  been  stopped 
before  the  rolling  off  across  on  the  east 
side.  That  standards  should  have  been 
placed  on  the  east  side  of  the  ear,  in  order 
to  have  stopped  the  piling  when  once  start- 
ed to  roll  from  off  the  top  of  the  lower 
piling  on  the  west  side  of  the  car,  so  that 
the  same  could  have  been  unloaded  in  safe- 
ty, without  rolling  off  onto  the  decedenl 
That  the  defendants,  by  their  boss,  owed  the 
plaintiff's  decedent  a  further  duty  not  to 
order  the  decedent  into  a  dangerous  place. 
That  defendants,  by  their  boss,  owed  the 
plaintiff's  decedent  a  duty  not  to  careless- 
ly and  negligently  command  the  decedent 
to  enter  a  dangerous  and  hazardous  place. 
That  the  defendants,  by  their  boss,  owed 
the  decedent  a  duty  that,  after  ordering 
the  decedent  into  such  dangerous  and  haz- 
ardous place,  they  should  have  immediate- 
ly ordered  him  out  of  such  dangerous  and 
hazardous  place. 

The  complaint  further  alleges  that  it 
was  the  duty  of  the  decedent  to  obey  the 
orders  and  commands  of  the  boss,  and  be 
was  compelled  to,  and  did  do  so,  and  that  it 
was  the  duty  of  the  defendants  to  conduct 
their  business  in  a  safe  and  prudent  man- 
ner, so  that  the  injury  might  not  come  to 
the  decedent;  and  it  is  alleged  as  to  each 
of  these  alleged  duties  that  it  was  negli- 
gently   and    carelessly    omitted,    and   that 
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»  defendants,  by  their  boss,  negligently  and 
carelessly  ordered  plaintifTs  decedent,  and 
directed  and  negligently  commanded  him 
to  go  upon  the  car  about  the  center  there- 
of on  the  west  side  of  the  piling,  and  com- 
manded him  at  the  point  to  assist  in  start- 
ing the  piling  to  roll,  which  piling  was 
then  and  there  fast,  and  hard  to  break 
loose,  and  the  foreman  knew  it.  That  the 
boss  placed  him  in  the  center  of  the  car 
in  front  of  the  piling,  where  it  was  perilous 
and  dangerous.  That  after  being  negligently 
ordered  and  directed  by  the  boss  into  the 
middle  of  the  car,  and  before  the  piling 
started  to  roll,  the  danger  became  imminent 
and  perilous,  and  the  defendants,  by  their 
boss,  then  and  there  carelessly  and  negli- 
gently failed  to  order  him  out  of  said 
dangerous  and  hazardous  place.  That 
after  ordering  plaintiff's  decedent  into  the 
dangerous  place,  and  failing  to  order  him 
out  of  the  dangerous  place,  the  boss  com- 
manded the  decedent,  with  others,  to  start 
piling  to  rolling  at  a  time  when  the  de- 
fendants, by  the  boss,  knew  that  the  piling 
was  stuck  and  tight  and  hard  to  move, 
and  would  require  great  force  to  start  it, 
and  at  a  time  when  the  defendants,  by 
their  boss,  knew  that,  after  being  started 
with  great  force  and  momentum,  it  would 
roll  off  the  car;  and  without  providing  any 
skids,  standards,  checks,  or  stops,  negligently 
ordered  the  plaintiff's  decedent  to  the  mid- 
dle of  the  car,  and  in  front  of  the  way 
the  piling  would  roll,  and  did  roll.  That 
decedent,  in  obedience  to  the  orders  of  the 
defendants,  went  to  the  middle  of  the  car, 
east  of  the  piling,  and  while  decedent  was 
in  front  of  the  piling,  the  defendants,  by 
their  boss,  ordered  the  piling  to  be  rolled 
off  of  the  car  to  the  east.  That  the  piling 
was  then  and  there,  by  the  orders  of  defend- 
ants' boss,  and  at  a  time  when  decedent 
was  in  the  middle  of  the  car  and  in  front 
of  the  piling,  carelessly  and  negligently 
started  to  roll  to  the  east,  and,  without  any 
fault  or  negligence  on  the  part  of  the  de- 
cedent, the  piling  rolled  to  the  east;  the 
decedent  keeping  out  of  the  way,  using  due 
care  and  caution,  until  he  came  to  the 
edge  of  the  car,  when  the  piling  then  and 
there  rolled  very  fast,  followfng  him  with 
great  speed,  and  the  decedent  jumped  from 
the  east  side  of  the  car,  and  the  piling,  on 
account  of  the  carelessness  and  negligence 
of  the  defendants  in  not  providing  any 
stops,  and  on  account  of  the  defendants' 
carelessly  and  negligently  failing  to  pro- 
vide any  standards  on  the  east  side,  and 
carelessly  and  negligently  failing  to  fur- 
nish any  skids  to  keep  the  same  from  off 
the  body  of  the  decedent,  and  on  account 
of  the  defendants,  by  the  boss,  carelessly 

-  and  negligently  ordering  the  decedent  into 
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the  dangerous  and  hazardous  piace,  and 
negligently  and  carelessly  starting  the  pil- 
ing to  roll  while  the  decedent  was  in  front 
of  it,  and  negligently  and  carelessly  placing 
him  in  the  dangerous  place/  then  negligently 
not  ordering  him  out  of  the  dangerous 
place,  and  because  the  defendants  ordered 
the  unloading  of  the  piling  in  a  dangerous 
manner,  and  negligently  and  carelessly 
placed  the  decedent  in  a  dangerous  place, 
and  after  so  placing  him  in  the  dangerous 
place,  by  the  boss,  negligently  and  carelessly 
failed  to  warn  and  notify  the  decedent  of 
his  danger,  and  wholly  without  any  fault 
or  negligence  on  the  part  of  the  decedent, 
but  wholly  on  account  of  the  fault  and  neg- 
ligence of  the  defendants,  by  the  boss,  the 
piling  then  and  there  rolled  off  of  the  car, 
striking  the  decedent  across  the  back  and 
shoulders,  all  of  which  was  without  any 
fault  or  negligence  on  his  part,  but  wholly 
the  fault  and  negligence  of  the  defendants, 
by  their  boss,  and  by  the  piling  striking 
and  falling  upon  the  body  of  the  decedent, 
he  was  then  and  there  mortally  injured, 
from  which  injuries  he  then  and  there  died. 

A  demurrer  was  sustained  to  this  com- 
plaint, from  which  ruling  appellant  appeals. 
The  defendants  filed  separate  demurrers 
to  the  complaint  for  insufficiency  of  facts. 
The  order  book  entry  of  the  ruling  upon  the 
demurrers  and  the  exception  is  as  follows: 
"The  court  now  sustains  the  demurrers  to 
the  complaint,  to  which  ruling  of  the  court 
the  plaintiff  at  the  time  excepts,  and 
plaintiff  now  refuses  to  plead  further," 
etc. 

The  errors  assigned  are:  "That  the 
court  erred  in  sustaining  the  appellees' 
demurrers  to  the  appellant's  complaint." 
And:  "Thai  the  court  erred  in  sustain- 
ing each  demurrer  of  each  appellee  to  the 
appellant's  complaint."  This  was  neces- 
sarily a  rule  as  to  each  demurrer  and  an 
exception  to  the  ruling  as  to  each,  and  the 
errors  assigned  properly  present  the  ques- 
tion. Consumers'  Gas  Trust  Co.  v.  How- 
ard, 163  Ind.  170,  71  N.  E.  493;  Chicago 
&  E.  I.  R.  Co.  V.  Hamilton,  42  Ind.  App. 
512,  85  N.  E,  1044;  Farmers'  Mut.  F.  Ins. 
Co.  V.  Yetter,  30  Ind.  App.  187,  65  N.  E. 
762. 

It  is  not  claimed  that  this  complaint  is 
good  under  the  employers'  liability  act,  but 
that  it  is  good  as  a  common-law  action. 
Appellees'  contention  is  that  the  complaint 
i*s  insufficient,  in  that  it  nowhere  alleges 
that  the  decedent  did  not  appreciate  or  have 
knowledge  of  the  omissions  of  duty  and  the 
dangers  alleged,  so  as  to  bring  him  within 
the  nopassumption  of  the  risk.  It  is  al- 
leged that  he  was  a  member  of  a  bridge 
gang;  but  there  is  no  allegation  as  to  wha^ 
his  duties  were  under  his  employment,  or 
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that  this  work  was  not  in  the  line  of  his 
duty  and  employment,  or  that  he  was  or- 
dered to  do  a  thing  outside  the  line  of  his 
employment.  The  contention  of  appellant 
is  that  where  the  facts  averred  show  the 
foreman  to  be  a  vice  principal,  and  the 
complaint  proceeds  upon  the  theory  of  the 
servant  being  ordered  into,  and  a  failure 
to  be  ordered  out  of,  a  dangerous  place,- 
it  is  su£Scient  if  it  be  alleged  in  general 
terms  that  the  servant  was  using  due  care 
and  caution,  and  not  contributing  to  his 
injury.  Thus,  two  propositions  are  in- 
volved: First,  as  to  the  legal  relations  be- 
tween the  foreman  and  the  decedent;  and, 
second,  does  the  allegation  of  using  due 
care  and  caution  obviate  the  necessity  for 
an  allegation  of  want  of  knowledge  or  ap- 
preciation of  danger,  so  as  to  take  the  case 
out  of  the  category  of  assumed  risks. 

We  take  up  the  last  proposition  first, 
for  the  reason  that,  if  the  complaint  is  in- 
BuflS.cient  in  that  particular,  the  first  point 
is  immaterial.  In  most  mechanical  em- 
ployments there  is  an  element  of  danger; 
hence  we  have  the  rule  that  the  employee 
assumes  the  risk  of  the  danger  ordinarily 
incident  to  the  work.  The  rule  that  the 
servant  does  not  assume  the  risks  not  ordi- 
narily incident  to  the  service— that  is,  ex- 
traordinarily dangerous — is  the  exception 
to  the  rule,  but  it  must  be  manifest  that 
it  is  not  the  unusual  hazard  alone  which 
creates  the  liability,  but  the  fact  that  the 
servant  does  not  know  or  appreciate  the 
danger  or  hazard,  for,  if  he  does,  clearly 
he  comes  within  the  class  of  those  who  as- 
sume the  risks  of  the  ordinary  dangers.  It 
is  his  want  of  knowledge  or  appreciation 
of  the  danger  that  takes  the  case  out  of  the 
assumed  risks,  and  not  the  danger  itself, 
for,  if  that  were  not  true,  the  question 
would  resolve  itself  into  one  of  degrees  of 
danger,  and  the  servant  could  not  recover 
at  all.  It  is  the  exception  ingrafted  upon 
the  general  rule  that  protects  him.  If,  up- 
on the  contrary,  the  servant  has  full  knowl- 
edge of,  or  appreciates,  the  dangers,  or  they 
are  as  well  known  to  him  as  to  the  master, 
or  they  could  have  been  discovered  by  the 
use  of  ordinary  care,  and  then  proceeds, 
even  though  this  includes  a  master's  negli- 
gence!, he  must  be  regarded  as  having  as- 
sumed the  risk  of  so  doing.  Ft.  Wayne 
&  W.  Valley  Traction  Co.  v.  Roudebush,  173 
Ind.  67,  88  N.  E.  676,  89  N.  E.  369 ;  Cleve-^ 
land,  C.  C.  &  St.  L.  R.  Co.  v.  Powers,  173* 
Ind.  105,  88  N.  E.  1073,  89  N.  E.  485; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Johnson,  172 
Ind.  548,  88  N.  E.  849;  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  V.  Morrey,  172  Ind.  513,  88 
N.  E.  932;  Robertson  v.  Ford,  164  Ind.  538, 
74  N.  E.  1;  Chicago, I. &L.R. Co. V.Barnes, 
164  Ind.  143,  73  N.  E.  91;  Hollings- 
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worth  ▼.  Chicago,  I.  &  L.  R.  Co.  100  Ind. 
259,  65  N.  E.  750;  Brazil  Block  Coal  Co. 
V.  Gibson,  160  Ind.  319,  98  Am.  8t.  Rep. 
281,  66  N.  E.  882;  Staldter  v.  Huntington, 
153  Ind.  354,  55  N.  E.  88;  Wabash  R.  Ca 
V.  Ray,  162  Ind.  392,  61  N.  E.  920;  Sievers 
V.  Peters  Box  &  Lumber  Co.  161  Ind.  642, 
50  N.  E.  877,  62  N.  E.  399;  Wolf  ▼.  Big 
Creek  Stone  Co.  148  Ind.  317,  47  N.  E. 
664;  Myers  v.  W.  C.  De  Pauw  Co.  138  Ind, 
690,  38  N.  E.  37;  Ames  v.  Lake  Shore  &  M. 
S.  R.  Co.  136  Ind.  363,  35  N.  E.  117; 
Jenney  Electric  Light  ft  P.  Co.  v.  Murphy, 
116  Ind.  566,  18  N.  E.  30;  Brazil  Block 
Coal  Co.  V.  Hoodlet,  129  Ind.  327,  27  N.  E. 
741;  Indianapolis  &  St.  L.  R.  Co.  ▼.  Wat^ 
son,  114  Ind.  20,  5  Am.  St.  Rep.  678,  14 
N.  E.  721,  16  N.  E.  824;  Thayer  v.  St. 
Louis  A.  &  T.  H.  R.  Co.  22  Ind.  26,  86  Am. 
Dec.  409 ;  Columbia  Creosoting  Co.  v.  Beard, 
44  Ind.  App.  310,  89  N.  E.  321;  United 
States  Cement  Co.  v.  Koch,  42  Ind.  App. 
261,  85  N.  E.  490;  Indianapolis  Traction 
&  Terminal  Co.  ▼.  Holtsdaw,  41  Ind. 
App.  620,  82  N.  E. '986;  Shaver  v.  Home 
Teleph.  Co.  36  Ind.  App.  233,  114  Am. 
St  Rep.  373,  76  N.  E.  288;  Union 
Traction  Co.  v.  Buckland,  34  Ind.  App. 
420,  72  N.  E.  158;  Pittsburgh,  0.  C. 
&  St  L.  R.  Co.  V.  Parish,  28  Ind.  App. 
189,  91  Am.  St  Rep.  120,  62  N.  E.  614; 
Romona  Oolitic  Stone  Co.  v.  Tate,  12  Ind. 
App.  67,  37  N.  E.  1066,  39  N.  E.  629; 
Lynch  v.  Chicago,  St.  L.  &  P.  R.  Co.  8  Ind. 
App.  616,  36  N.  E.  44;  Becker  t.  Banm- 
gartner,  6  Ind.  App.  676,  32  N.  £.  786. 

For  aught  that  appears  from  this  com- 
plaint, the  decedent  may  have  been  in  the 
direct  line  of  his  employment;  he  may  have 
known  of  the  neglect  of  the  duties  which 
are  alleged  to  have  been  neglected;  he  may 
have  had  full  knowledge  and  fully  ap- 
preciated all  the  dangers  incident  to  doing 
the  work,  or  doing  it  as  directed,  or  going 
where  he  did.  If  these  things  be  true,  the 
allegation  that  he  was  using  due  care  and 
caution  is  not  sufficient.  That  was  his  duty 
as  to  any  service  he  may  have  been  called 
upon  to  render,  even  when  the  danger  is  an 
ordinary  incident  to  the  work,  so  that  the 
complaint  stands  without  any  suggestion 
of  his  nonassiimption  of  risk,  and  it  is  not 
supplied  by  an  allegation  of  the  use  of  due 
care  and  caution,  for  it  is  not  a  negation 
of  knowledge  or  appreciation  of  the  danger. 
It  is  entirely  consistent  with  full  knowl- 
edge and  appreciation  of  the  danger.  In- 
dianapolis &  G.  Rapid  Transit  Co.  ▼.  Fore- 
man, 162  Ind.  85,  93,  102  Am.  St  Rep. 
185,  69  N.  E.  669,  and  cases  cited;  Ameri- 
can Rolling  Mill  Co.  v.  Hullinger,  161  Ind. 
673,  67  N.  E.  986,  69  N.  E.  460;  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Corps,  124  Ind.  427, 
8  L.R.A.  636,  24  N.  £.  1046. 
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It  is  not  shown  that  the  manner  of  un- 
loading the  piling  was  not  the  usual  one, 
or,  if  it  was  not,  that  he  did  not  know 
It  as  well  as  anyone,  or  that  he  had  not 
as  full  knowledge  and  appreciation  of  the 
danger  as  anyone,  or  at  least  that  the  con- 
ditions and  results  were  as  ohvious  to  him 
as  to  anyone.  The  allegations  of  the  com- 
plaint rather  imply  his  knowledge  and  ap- 
preciation. 

It  is  impossible  to  uphold  the  complaint 
upon  the  theory  of  a  common-law  action, 
and  it  is  not  claimed  to  arise  under  a 
statute. 

What  we  have  said  in  the  late  case  of 
Richey  t.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
—  Ind.  — ,  06  N.  E.  694,  disposes  of  the  rec- 
ommendations of  the  Appellate  Court  upon 
the  subject  of  jurisdiction. 

The  judgment  is  affirmed. 

Petition  for  rehearing  denied. 


ARKANSAS  SUPREMB  COURT. 

J.  A.  WATKINS  et  al.,  Appts., 

▼. 

JACK  CURRY. 

'(—  Ark.  — ,  147  S.  W.  43.) 

Estoppel  ~  conditional  render  ~  nse 
of  property  for  prize. 

1.  A  conditional  vender  of  an  automobile 
is  not  estopped  from  reclaiming  the  proper- 
ty upon  failure  to  make  the  payments,  by 


the  fact  that  he  knows  thfeit  the  purchaser 
intends  to  use  it  as  a  prize  in  a  contest 
to  increase  a  newspaper  circulation. 

Contract  —  conditional  sale  ^  proposed 
illegal  nse  —  effect. 

2.  A  conditional  vender  is  not  prevented 
from  reclaiming  the  property  under  the  con- 
tract, by  the  fact  that  the  purchaser  intends 
to  use  it  in  a  lottery,  if  such  use  was  entire- 
ly independent  of  the  contract. 

'Same  ~  extension  of  time  —  waiver. 

3.  A  conditional  vender  does  not  waive 
his  right  to  reclaim  the  property  by  extend- 
ing the  time  for  payment  after  he  learns 
that  the  property  has  been  offered  as  a  prize 
in  a  contest  to  increase  a  newspaper  cir- 
culation, if  the  time  expires  before  the  con- 
test doses. 

(April  29,  1912.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Circuit  Court  for  Bradley  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  possession  of  an  automobile  un- 
der the  terms  of  a  conditional-sale  contract. 
Affirmed. 

Statement  by  Wood,  J.: 

This  was  a  suit  by  Curry  against  Wat- 
kins  to  recover  the  possession  of  an  auto- 
mobile. The  complaint  is  the  usual  one  in 
replevin,— described  the  property,  and  al- 
leged that  appellee  was  entitled  to  the  pos- 
session, that  it  was  wrongfully  detained, 
and  the  other  formal  allegations.  Watkins 
answered,  disclaiming  any  interest  in  the 
property;  alleged  that  he  was  holding  the 


Note.  "^  Right  of  vender  in  conditional 
sale  to  recover  property  as  affected  hy 
His  Tcnowledge  that  the  purchaser  in- 
tended  to  make  an  unlawful  use  of  it. 

Little  authority  has  been  found  on  this 
point  in  addition  to  Watkins  v.  Curht. 
Standard  Furniture  Co.  v.  Van  Alstine,  22 
Wash.  670,  51  L.R.A.  889,  79  Am.  St.  Rep. 
960,  62  Pac.  145,  holds  that  one  who  sells 
goods  with  knowledge  that  they  are  to  be 
used  in  a  house  of  ill  fame  must  be  deemed 
to  have  aided  and  participated  in  the  im- 
moral and  illegal  use,  so  as  to  defeat  his 
right  of  action  to  recover  the  goods  from 
a  purchaser  thereof,  on  sale  under  execu- 
tion against  the  vendee,  where  the  sale  re- 
served title,  ownership,  and  possession,  witli 
the  right  to  take  possession  even  before 
maturity  of  the  deferred  payment,  when- 
ever the  vender  deemed  himself  insecure. 
Observing  that  there  is  a  difference  in  this 
respect  between  conditional  and  absolute 
sales,  the  court  had  this  to  say:  "Where  the 
sale  is  absolute,  though  on  credit,  the  vendee 
becomes  the  owner  of  the  property  pur- 
chased, and  has  all  the  rights  therein  that 
any  owner  has  over  his  own  property,  and 
he  may  make  such  use  of  it  as  to  him  seems 
fit,  without  let  or  hindrance  from  his  ven- 
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der.  Under  an  ordinary  contract  of  condi- 
tional sale,  the  law  is  different.  The  vend- 
ee thereunder,  the  title  being  reserved  in 
the  vender,  is  a  mere  bailee  of  the  proper- 
ty. If  the  use  of  the  property  be  not  pre- 
scribed in  the  contract  of  sale,  the  purchas- 
er must  nevertheless  use  it  for  a  lawful  and 
proper  purpose,  and  in  the  way  its  nature 
contemplates  it  should  be  used,  or  else  suffer 
a  forfeiture  of  its  contract.  It  is  clear  that 
the  relation  between  the  parties  to  the  con- 
tract in  the  present  case  was  something 
more  than  that  of  debtor  and  creditor  mere- 
ly, and  it  would  seen  it  was  somethinsr  more 
than  an  ordinary  contract  of  conditional 
sale.  The  appellant  not  only  reserved  'title, 
ownership,  and  possession  of  the  property.* 
but  reserved  the  right  to  'take  possession  of 
the  aforesaid  personal  property  whenever 
it  may  deem  itself  insecure,  even  before. the 
maturity*  of  the  deferred  payments.  This 
practically  left  the  Control  of  the  use  of  the 
property  with  the  appellant,  and  as  the 
evidence  shows  that  it  had  knowledfre  of  the 
immoral  and  illepal  use  to  which  the  vend- 
ees intended  to  and  did  put  the  propcrtv, 
it  is  hard  to  conceive  why  it  did  not  aid 
and  participate  in  that  immoral  and  illej^al 
use.  The  distinction  between  knowing  that 
a  buyer  is  intending  to  put  the  property  to 
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jBame  aa  the  agent  of  A.  L.  Greene;  asked 
that  Greene  be  made  a  party,  and  that  he 
be  allowed  to  withdraw.  Greene  waa  made 
a  party,  and  answered,  denying  that  the 
car  was  wrongfully  detained  by  himself  or 
Watkins,  and  set  up  that  he  was  entitled 
to  the  possession.  He  alleged  that  Curry 
had  sold  the  car  to  James  E.  Hughes,  who 
was  editor  and  manager  of  the  Democrat 
News,  a  newspaper  published  in  Bradley 
county,  and  that  plaintiff  sold  the  car  to 
Hughes  for  the  purpose  of  its  being  offered 
as  a  prize  by  Hughes  in  a  voting  contest; 
that  he  (Greene)  entered  the  contest  under 
the  rules  prescribed  by  the  newspaper  for 
the  same;  that  he  acted  in  good  faith,  and 
was  put  to  expense  and  trouble  to  secure 
subscriptions  to  the  Democrat  News;  that 
the  contest  was  to  close  on  the  15th  of 
July;  that  he  had  offered  to  continue  se- 
curing votes  to  whatever  time  Hughes  might 
arrange  for  the  contest  to  close;   that  on 

the day  of  July,  Hughes  absconded, 

and  that  there  was  no  one  to  receive  the 
votes  of  himself  (Greene) ;  that  he  offered 
his  votes  .at  the  office  of  the  Democrat 
News,  and  they  were  rejected;  and  he 
prayed  judgment  in  his  behalf  for  the  car 
and  asked  damages.  He  also  set  up  that 
Curry  was  estopped  to  claim  any  rights,  if 
any  he  may  have  had,  in  said  car,  for  the 
reason  that  he  knew  all  the  time  that  the 
car  was  to  be  awarded  to  the  person  who 
complied  with  the  rules  and  received  the 
most  votes  in  the  prize  contest,  and  en- 
couraged, aided,  and  abetted  Hughes  in  the 
management  of  the  contest.     There  was  a 


demurrer  to  the  answer,  which  waa  over- 
ruled, and  the  issues  of  fact  were  submitted 
to  a  jury  under  instructions. 

Curry  testified  that  he  was  the  agent  for 
the  sale  of  the  Ford  car  in  Southeast  Ar- 
kansas; that  he  sold  a  car  to  Hughes,  tak- 
ing in  payment  therefor  two  notes,  payable 
in  thirty  and  sixty  days,  which  notes  Ex- 
pressed the  contract,  and  one  of  which  is 
as   follows: 

$237.60  Monticello,  Ark.  4/28/lOlL 

Thirty  days  after  date  I  promise  to 
pay  to  the  order  of  Jack  Curry,  two 
hundred  and  thirty-seven  and  50/100  dol- 
lars, for  value  received,  negotiable  and  pay- 
able  at  Drew  County  Bank  without  defalca- 
tion or  discount,  and  with  interest  from  ma- 
turity until  paid  at  the  rate  of  10  per  cent 
per  annum.  This  note  is  given  for  agreed 
purchase  price  of  the  following  property, 
to  wit:  One  model  *T*  Ford  touring  car. 
And  it  is  expressly  agreed  that  the  title 
to  and  ownership  of  and  to  said  property 
shall  not  pass  out  of  the  said  payees,  but 
shall  be  and  remain  in  them  until  the  said 
sum,  with  interest  and  costs,  shall  be  fully 
paid;  and  this  note  is  not  intended  as  a 
sale,  but  nothing  more  than  an  agreement 
to  sell  on  the  pa3anent  of  the  sum  and  in- 
terest as  aforesaid.  In  case  of  default  of 
payment  said  payee  or  his  assigns  may  re- 
possess himself  of  said  property,  and  all 
partial  payments  shall  be  appropriated  as 
rent  of  said  property.  If  not  paid  at  ma- 
turity this  note,  together  with  all  other 
notes  given  for  this  purchase,  shall  become 


some  unlawful  use,  and  participating  in 
that  unlawful  intent,  is,  to  say  the  least, 
somewhat  refined;  and  where  a  vender,  for 
the  mere  sake  of  gain,  makes  a  contract, 
the  effect  of  which  is  to  put  his  own  prop- 
erty in  the  hands  of  persons  who  will  use 
it  to  conduct  a  house  of  prostitution,  know- 
ing it  will  be  so  used,  the  courts  ought  not 
to  be  astute  to  find  nice  distinctions  which 
will  enable  him  to  avoid  the  consequences 
of  his  acts.''  But  in  a  case  subsequently  aris- 
ing between  the  same  parties,  after  the  re- 
versal of  the  judgment  under  which  the  exe- 
cution sale  was  made,  and  after  the  vendee 
had  surrendered  all  claim  to  the  goods  to 
the  vender,  it  was  held  that  the  execution 
purchaser  could  no  longer  hold  the  goods 
as  against  the  vender,  since  the  former,  be- 
ing wrongfully  in  possession  after  the  re- 
versal of  the  judgment,  could  not  avail  him- 
self of  the  illegality  of  the  original  con- 
tract, which  was  closed.  Standard  Furni- 
ture Co.  V.  Van  Alstine,  31  Wash.  499,  72 
Pac.  119. 

For  a  case  which,  though  different,  in- 
volves somewhat  similar  considerations,  at- 
tention is  directed  to  Singer  Mfg.  Co.  v. 
.  Draper,  103  Tenn.  262,  52  S.  W.  879,  hold- 
ing that  the  vender  of  sewing  machines  can- 
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not  by  suit  enforce  the  right  reserved  in  the 
contract  of  sale  to  retake  the  property  for 
default  in  payment,  where  he  unlawfully 
sold  the  machines  without  compliance  with 
the  statute  requiring  the  payment  of  a 
vender's  license  tax. 

See  also  Taylor  v.  Chester,  L.  R.  4  Q.  B. 
309,  10  Best  k  S.  237,  38  L.  J.  Q.  B.  N.  S. 
225,  21  L.  T.  N.  S.  359,  0  Eng.  Rul,  Cas. 
477,  holding  that  one  who  pledged  a  bank 
note  as  security  for  payment  for  suppers 
and  wine  served  in  a  brothel  could  not  in- 
voke the  assistance  of  the  courts  to  avoid 
the  pledge  and  recover  back  the  note  upon 
the  ground  of  the  immorality  of  the  trans- 
action. 

As  to  the  right  to  recover  the  price  of 
property  sold  for  an  unlawful  use,  see  the 
note  to  Graves  v.  Johnson,  15  L.R.A.  834. 
And  as  to  insurance  on  bawdy  house  or  fur* 
niture  therein,  see  note  in  18  L.R.A.(N.S.) 
214. 

As  to  whether  apparent  ownership  of  con- 
ditional vendee  affects  the  right  of  the  con- 
ditional vender  to  claim  title  as  against  the 
former's  vendee  or  creditor,  see  the  note 
in  25  L.RA.(N.S.)   766,  782-790. 

L.  A.  W. 
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due  and  payable  at  the  bank  above  named 
at  once.  It  is  well  understood  that  in 
case  of  loss  or  damage  of  said  property 
while  in  my  hands,  or  before  the  payment 
of  this  note,  said  loss  shall  be  mine,  and 
not  that  of  the  payee.  The  makers  and 
indorsers  of  this  note  severally  waive  pro- 
test and  notice  thereof,  and  diligence  in 
collection. 

[Signed]  Jas.  E.  Hughes. 

The  notes  were  identical,  with  the  ex- 
ception of  the  date  of  payment.  He  stated 
that  there  was  a  cash  payment  of  $250,  be- 
sides the  notes;  said  that  the  notes  had 
not  been  paid. 

On  cross-examination,  Curry  stated  that 
Hughes,  when  he  came  to  buy  the  car, 
told  him  that  he  was  putting  on  a  contest 
similar  to  a  piano  contest;  that  he  was  to 
put  on  several  prizes;  that  he  was  thinking 
of  buying  an  automobile  and  giving  it  away 
as  a  prize.  He  said  that  he  didn't  know, 
before  he  sold  him  the  automobile,  that 
he  was  to  use  it  as  a  prize.  Said  when  the 
note  came  due*  he  made  every  effort  to  col- 
lect the  note,  but  that  Hughes  begged  for 
more  time,  and  promised  to  pay  it  in  a 
few  davs.  Before  the  second  note  came  due, 
he  placed  the  notes  in  the  Warren  Bank 
for  collection.  A  man  by  the  name  of 
Clugston  came  over  and  begged  for  a  few 
days  more  time,  and  he  waited  until  the 
5th  of  July.  The  60-day  note  fell  due  on 
June  28,  1911.  At  that  time,  Curry  says 
he  had  heard  that  the  automobile  was  up 
in  a  prize  contest.  He  knew  nothing  of  the 
contest,  except  what  Clugston  said.  He 
didn't  know  whether  those  were  facts  or 
not.  Says:  "I  didn't  care  anything  about 
it.  I  sold  the  car  and  took  the  notes." 
Says  that  at  the  time  Hughes  bought  the 
car  he  (Curry)  didn't  know  that  he  bought 
it  for  the  purpose  of  awarding  it  as  a 
prize  in  a  newspaper  contest  in  Bradley 
county. 

Curry  wrote  a  letter  to  the  Democrat 
Ne^s  on  April  27,  1911,  in  which  he  stated, 
in  substance,  that  he  was  glad  to  know 
^hat  the  News  was  having  success  with  its 
contest,  stating  that  success  might  be  ex- 
pected if  the  newspaper  would  hustle  and 
its  methods  were  legitimate,  and  concluded, 
saying:  "With  the  best  wishes,  and  know- 
ing that  you  will  have  abundant  harvest 
from  your  contest." 

The  witness  concludes  his  testimony  by 
stating  that  parties  representing  the  news- 
paper had  seen  him  before  the  car  was  sold, 
and  told  him  that  they  were  figuring  on  a 
contest,  and  were  figuring  on  giving  away 
a  car  and  several  other  prizes.  He  told 
them  that  he  was  wanting  to  sell  the  car, 
40  L.R^.(N.S.) 


I  and  was  going  to  place  an  agency  in  Brad- 
ley  county   somewhere. 

On  redirect  examination,  he  said  that  he- 
didn't  have  any  interest,  directly  or  indi- 
rectly, in  the  car  sold  to  Hughes;  that  he 
didn't  sell  the  car  for  the  purpose  of  put- 
ting it  in  a  contest,  but  for  the  purpose  of 
getting  the  money  out  of  the  car.  Said  it 
was  no  interest  whatever  to  him  whether 
the  newspaper  people  put  on  a  contest  or 
not. 

On  behalf  of  the  appellants,  testimony 
was  introduced  tending  to  show  that  about 
the  26th  or  27th  of  April  Hughes  was  va 
the  newspaper  business  at  Warren,  in  Brad- 
ley county,  Arkansas;  and  that  he  had  » 
contest  in  the  paper,  in  which  the  automo- 
bile in  controversy  was  oflfered  as  one  of 
the  prizes.  Copies  of  the  newspaper,  con- 
taining the  advertisement  and  picture*  of 
the  car,  were  introduced,  giving  in  detail 
the  rules  for  the  contest  by  which  prizes 
were  to  be  given  away. 

The  names  of  various  persons,  under  the 
rules  of  the  contest,  were  to  be  nominated 
through  the  paper  by  anyone  desirous  of 
so  doing  as  candidates  for  "the  automobile 
contest."  The  purpose  of  the  contest,  as  de- 
clared, was  to  increase  the  circulation  of 
the  Democrat  News  by  giving  away  valuable 
and  costly  prizes  free,  amounting  to  $1,155, 
to  the  eight  most  popular  persons  in  Ihe 
southeastern  part  of  the  state;  the  popu- 
larity to  be  determined  by  the  number  of 
yearly  subscriptions  secured  and  the  num- 
ber of  papers  sold. 

The  appellant  Greene  testified  that  he 
was  nominated  as  one  of  the  contestants 
and  contested  for  it,  and  that  one  week 
before  the  contest  was  to  close,  according 
to  the  advertisements,  he  was  in  the  lead; 
that  various  other  contestants  had  been  in 
the  lead  before  that;  that  on  the  4th  of 
July  he  was  informed  that  Hughes,  the 
manager  of  the  paper  giving  the  contest, 
was  gone;  and  that  he  then  offered  hia 
tickets  to  the  Democrat  News,  and  it  re- 
fused to  take  them.  He  says  that  he  was 
supposed  to  know  by  the  paper  as  to  how 
the  contestants  stood;  and  that  on  the  15th 
of  July  he  got  the  most  votes  and  claimed 
the  machine.  He  said  at  the  time  he  was 
in  the  contest  he  did  not  know  of  any 
right  Gurry  had  in  the  automobile;  says 
the  car  was  supposed  to  be  Hughes'  prop- 
erty. No  one  knew  that  Hughes  owed  any- 
thing on  it  until  after  this  controversy 
came  up;  that  the  machine  was  used  by  the 
management  of  the  Democrat  News  regu- 
larly in  driving  about.  He  had  between 
twenty  and  thirty  thousand  more  votes,  ac- 
cording to  the  count  at  the  time  he  made 
it,  than  the  next  contestant  to  him;   and 
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therefore  he  claimed  the  automobile  as  hav- 
ing won   it  in  a  "popularity  contest," 

This  is  substantially  the  testimony  up- 
on which  the  court  gave  the  following  in- 
struction: "You  are  instructed  that,  not- 
withstanding you  may  find  that  the  plain- 
tiff, Curry,  knew  of  the  purpose  of  Hughes 
to  offer  the  car  in  controversy  as  a  prize 
in  a  contest,  still  such  knowledge  by  plain- 
tiff wculd  not  deprive  him  of  his  ownership 
of  the  car,  or  of  his  right  to  recover  pos- 
session of  same  in  this  action,  if  it  appears 
from  the  testimony  that  plaintiff  relied  up- 
on the  payment  of  the  purchase  price  of 
the  car  by  Hughes  before  said  car  was  to 
be  awarded  as  a  prize;  and  thalt  Hughes 
in  fact  never  paid  for  said  car,  so  as  to 
acquire  title  in  himself  before  the  institu- 
tion of  this  suit." 

The  court  further  instructed  the  jury  as 
follows:  "You  are  instructed  that,  if  you 
find  from  the  evidence  that  plaintiff.  Jack 
Curry,  was  the  owner  of  the  Ford  touring 
car  in  controversy,  and  sold  It  to  James 
E.  Hughes  on  condition  that  the  title  was 
to  remain  in  Curry  until  the  car  was  paid 
for,  and  you  further  find  from  the  evidence 
that  Hughes  never  paid  the  price  for  which 
said  car  was  sold  him,  but  made  default 
in  payment  for  the  purchase  money  of  the 
car,  then,  as  a  matter  of  law,  plaintiff  con- 
tinued to  be  the  owner  of  said  car,  and  was 
entitled  to  the  possession  of  the  same  upon 
default  in  payment  of  the  same,  according 
to  the  tenor  and  terms  of  the  purchase- 
money  notes  given  by  Hughes  to  plaintiff; 
and,  in  that  event,  plaintiff  is  entitled  to 
recover  in  this  action,  if  Curry  did  not 
waive  his  title  to  said  car." 

The  appellants  prayed  the  court  to  in- 
struct the  jury,  in  substance,  that  if  they 
found,  by  a  preponderance  of  the  evidence, 
that  the  automobile  was  sold  by  Curry  to 
Hughes  for  the  purpose  of  being  put  up 
as  a  prize,  or  that  Curry,  after  the  sale, 
consented  for  the  automobile  to  be  put  up 
as  a  prize  to  be  awarded  by  Hughes  to 
any  person  becoming  a, candidate  and  re- 
ceiving the  highest  number  of  votes  in  the 
popularity  contest  then  being  carried  on 
by  the  Democrat  News,  that  would  consti- 
tute a  waiver  by  Curry  of  the  title  reserved 
by  him  in  the  note;  and  further  'prayed 
that  the  court  instruct  that  if  the  jury 
found  that  there  was  a  contest  in  the  news- 
paper, as  defined,  and  that  A.  L.  Greene 
became  a  candidate  in  such  contest  and  re- 
ceived the  highest  number  of  votes,  their 
verdict  should  be  in  favor  of  Greene.  The 
court  refused  to  so  instruct  the  jury,  and 
the  appellants  duly  saved  their  exceptions, 
and  have  prosecuted  this  appeal. 
40  L.R.A.(N.S.) 


Mr.  B.  li.  HerriniT,  for  appellants: 

The  enterprise  was  not  a  lottery. 

Burks  V.  Harris,  91  Ark.  206,  23  L.R.A. 
(N.6.)  626,  134  Am.  St.  Rep.  67,  120  S. 
W.  979,  18  Ann.  Caa.  566;  Quatsoe  v.  £g- 
gleston,  42  Or.  316,  71  Pac.  66;  Dion  v.  St. 
John  Baptiste  Soc.  82  Me.  319,  19  Atl 
825. 

Mr.  Curry  is  estopped  to  claim  this  auto- 
mobile now.  It  is  too  late  for  him  to  be 
heard,  now,  after  he  has  consented  to  a 
disposition  of  his  property  that  has  caused 
others  to  part  with  their  money. 

Neal  V.  Cone,  76  Ark.  273,  88  8.  W. 
952 ;  Nashville  Lumber  Co.  ▼.  Robinson,  91 
Ark.  319,  121  S.  W.  360;  Hyatt  t.  Bell,  83 
Ark.  360,  103  S.  W.  748;  Bell  v.  Old,  88 
Ark.  99,  113  S.  W.  1023;  Peck-Hammond 
Co.  V.  Walnut  Ridge  School  Dist.  93  Ark. 
77,  123  S.  W.  771. 

The  law  will  not  permit  a  man  to  sell 
a  thing  to  be  used  for  a  known  purpose 
and  afterwards  assert  a  right  which  will 
defeat  the  purpose  for  which  he  sold  it. 

16  Cyc.  764,  subdiv.  2;  Busby  v.  Altes, 
140  Mo.  App.  716,  126  S.  W.  968;  McNeil  v. 
Tenth  Nat.  Bank,  46  N.  Y.  326,  7  Am.  Rep. 
341;  Carpy  t.  Dowdell,  116  CaL  677,  47 
Pac.  696. 

Mr.  John  B.  Bradley  for  appellee. 

Wood,  J.,  deliTered  the  opinion  of  the 
court: 

There  is  no  testimony  in  the  record  to 
warrant  the  conclusion  that  appellee.  Car- 
ry, estopped  himself  from  setting  up  his 
right  to  the  possession  of  the  automobile, 
under  his  contract  with  Hughes,  after  the 
latter  had  failed  to  pay  the  purchase  mon- 
ey. The  automobile  was  sold  to  Hughes, 
and  the  title  was  to  pass  on  condition  that 
he  made  the  payments  as  specified  in  the 
notes;  and  on  his  failure  to  make  such 
payments  the  title  to  the  automobile  did 
not  pass  out  of  the  appellee.  Giving  the 
testimony  of  the  appellants  its  strongest 
probative  force,  it  only  tends  to  show  that 
appellee  knew,  at  the  time  he  sold  the  car 
to  Hughes,  that  the  latter  would  use  the 
car  as  one  of  the  prizes  in  what  is  termed 
his  "popularity  contest"  to  promote  the 
circulation  of  the  Democrat  News;  but 
there  is  no  testimony  whatever  to  warrant 
the  finding  that  appellee,  at  the  sale,  par- 
ticipated in  the  purpose  of  Hughes,  and 
sold  the  car  for  the  purpose  of  having 
the  same  advertised  as  one  of  the  prizes 
to  be  given  away  in  the  contest. 

Therefore,  conceding  that  the  "popular- 
ity contest"  scheme  was  a  lottery,  and  with- 
in the  rule  of  the  evil  denounced  in  Burks 
V.  Harris,  91  Ark.  206,  23  L.R.A.(N.S.) 
626,  134  Am.  St.  Rep.  67,  120  8.  W.  979. 
18  Ann.  Caa.  666,  still  appellee  would  be 


1912. 


WATKINS  T.  OUKKY. 


971 


entitled  to  recover  in  this  ease,  because  the 
lottery  or  gaining  transaction  had  no  con- 
nection with  the  sale.  The  sale  was  not 
made  for  the  purpose  of  promoting  such 
transaction.  The  consideration  for  the  sale 
of  the  automobile  was  entirely  independent 
of  any  illegal  use  to  which  the  automobile 
may  have  been  applied  after  the  contract 
of  sale  was  entered  into.  "An  obligation 
will  be  enforced,  though  indirectly  con- 
nected with  an  illegal  transaction,  if  it  is 
supported  by  an  independent  consideration, 
BO  that  the  plaintiff  does  not  require  the 
aid  of  the  illegal  transaction  to  make  out 
his  case."  Armstrong  t.  American  Exch. 
Nat  Bank,  133  U.  S.  469,  33  L.  ed.  760,  10 
Sup.  Ct.  Rep.  461,  quoted  in  Ashford  v. 
Mace,  —  Ark.  — ,  39  L.R.A(N.S.)  1104, 
146  S.  W.  474.  See  also  Peay  y.  Pulaski 
Ck)unty,  —  Ark.  — ,  148  S.  W.  491 ;  Wood 
V.  Stewart,  81  Ark.  41,  98  8.  W.  711. 

The  court,  in  one  of  its  instructions,  told 
the  jury  that  the  appellee  was  entitled  to 
recover  under  his  contract  if  the  car  had 
not  been  paid  for,  provided  he  had  not 
waived  his  title  to  said  car.  This  sub- 
mitted to  the  jury  the  question  of  whether 
or  not  the  conduct  of  Curry,  in  connection 
with  the  sale  of  the  automobile,  was  a 
waiver  of  his  title  and  right  to  the  posses- 
sion of  the  car.  The  instruction  was  really 
more  favorable  to  the  appellants  than  they 
were  entitled  to  under  the  undisputed  evi- 
dence. 

The  court  did  not  err  in  refusing  the 
prayer  of  appellants  for  instruction.  This 
instruction  virtually  assumed  that  there 
had  been  a  completed  sale  of  the  automobile 
to  Hughes.  As  the  undisputed  written  con- 
tract showed  that  there  had  been  no  per- 
fected sale,  the  instruction  was  abstract. 
Furthermore,  by  granting  .the  prayer,  the 
court  would  have  told  the  jury  that  con- 
sent of  the  appellee  for  the  automobile 
to  be  used  in  the  popularity  contest  after 
the  sale  would  have  defeated  his  recovery. 
That  is  not  the  law.  The  evidence  shows 
that  the  appellee  expected  that  the  notes 
would  be  paid  long  before  the  popularity 
contest  was  advertised  to  close.  True  he 
had  extended  the  time  for  pa3anent  at  the 
urgent  request  of  Hughes  more  than  once; 
but,  under  the  very  last  extension  of  pay- 
ment, the  notes  were  due  five  days  before 
the  popularity  contest  was  advertised  to 
close.  Under  these  circumstances,  it  can- 
not be  said  that  appellee  consented  to  re- 
linquish his  right  to  the  title  and  posses- 
sion reserved  in  the  notes  by  consenting 
that  the  automobile  should  be  used  in  the 
prize  contest.  The  instructions  correctly 
presented  the  law  applicable  to  the  facts, 
and  the  verdict  is  sustained  by  the  evidence. 

The  judgment  is  therefore  affirmed. 
40  L.R.A.(N.S.) 
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HAYNES  AUTOMOBILE  COMPANY, 

Respt., 

V, 

WOODIUi  AUTO  COMPANY,  Appt 

(—  Cal.  — ,  124  Pac.  717.) 

Principal  and  agent  ^  exclusive  sales 
agency  —  sale  to  resident  —  liability 
for  commissions. 

A  manufacturer  is  not  liable  to  an  ex- 
clusive sales  agent  for  commissions  upon 
sales  made  by  him  merely  because  the  pur- 
chaser is  a  resident  of  the  territory  covered 
by  such  agency,  if  the  sale  was  made  out- 
side such  ^rritory. 

(June  13,  1912.) 

APPEAL  by  defendant  from  a  jud^^ent 
of  the  Superior  Court  for  Los  Angeles 
County  in  plaintiff's  favor  and  from  an 
order  denying  a  motion  for  vacation  of 
judgment  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  for  auto- 
mobiles and  attachments  sold  and  delivered 
by  plaintiff  to  defendant.     Affirmed. 

The  facts'  are  stated  in  the  opinion. 

Messrs.  Schmidt  Sk  Biggins  for  appel- 
lant. 

Mr.  William  Fleet  Palmer,  for  re- 
spondent : 

There  is  no  rule  of  law  which  allows  or 
refuses  commissions  to  agents.  The  com- 
mission as  well  as  the  agency  is  a  matter 
of  contract  between  the  parties. 

31  Cyc.  1488;  Garfield  v.  Peerless  IVJotor 
Car  Co.  189  Mass.  395,  75  N.  E.  695; 
Thompsoii-Houston  Electric  Co.  v.  Berg,  10 
Tex.  Civ.  App.  200,  30  S.  W.  454;  Wyckoff, 
Seamans  &  Benedict  v.  Bishop,  115  Mich. 
414,  73  N.  W.  392. 

If  respondent,  in  making  the  sale  to  Otis, 
violated  the  contract  for  the  "exclusive 
sale,"  then  there  is  no  provision  in  the 
contract,  nor  trade  usage  shown,  which 
entitles  appellant  to  a  commission  on  sales 

Note,  ^  Right  of  one  having  exclusive 
sales  agency  ti^ithin  given  district,  to 
commissions  on  sales  niade  hy  an- 
other outside  of  the  district  to  a  resi- 
dent thereof. 

One  having  exclusive  sales  agency  in  a 
specified  territory  cannot  recover  commis- 
sions on  a  sale  made  by  another  outside  that 
territory,  simply  because  the  vendee  is  a 
resident  of  the  territory.  Haynes  Auto- 
mobile Co.  V.  WooDiLL  Auto  Co. 

Similarly,  an  agent  having  the  sale  of 
threshing  machines  and  engines  in  a  certain 
town  and  trade  tributary  thereto  for  the 
season  ending  November  1,  of  a  certain 
year,    is    not    entitled    to    a    conunissiou 
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in  the  territory  by  whomfioever  made. '  His 
only  action  would  be  for  damages. 

Roberts  v.  Minneapolis  Threshing  Mach. 
Co.  8  S.  D.  679,  59  Am.  St.  Rep.  777,  67 
N.  W.  607;  Waterman  v.  Boltinghouse,  82 
Cal.  659,  23  Pac.  195;  Dolan  v.  Scanlan, 
57  Cal.  261;  King  Powder  Co.  v.  Dillon, 
42  Colo.  316,  96  Pac.  439. 

Melvin,  J.,  delivered  the  opinion  of  the 
court. 

Plaintiff  sued  for  $3,092.59  alleged  to 
be  due  from  defendant  for  automobiles  and 
attachments  sold  and  delivered  by  plaintiff 
to  defendant.  The  latter  asserted  that  the 
plaintiff  was  indebted  to  it.  Both  litigants 
furnished  bills  of  particulars  of  their  re- 
spective jclaims,  and  by  written  stipulation, 
it  was  agreed  that  defendant's  bill  of  par- 
ticulars should  be  considered  as  if  pleaded 
by  defendant  as  a  counterclaim.  The  court 
found  that  the  balance  due  plaintiff  upon 
all  of  the  accounts  between  the  parties  to 
the  action  was  $871.16.  Defendant  appeals 
from  the  judgment,  and  from  an  order  deny- 
ing its  motion  for  vacation  of  judgment, 
under  §  663  of  the  Code  of  Civil  Procedure. 
The  sole  controversy  upon  this  appeal  re- 
lates to  defendant's  claim  of  $600  as  com- 
mission on  the  sale  of  a  car  to  Ralph  C. 
Otis.  According  to  the  findings,  Otis,  who 
was  a  resident  of  Pasadena,  purchased  from 
plaintiff  for  $3,000  one  of  the  automobiles 
manufactured  by  the  said  Haynes  Automo- 
bile Company.  At  the  time  of  the  purchase, 
Otis  was  in  Chicago,  Dlinois,  and  he  ordered 
the  car  to  be  shipped  to  him  at  that  city 
from  plaintiff's  factory  in  Kokomo,  Indiana. 
Afterwards  he  changed  the  order,  and  di- 
rected that  the  automobile  should  be  sent  to 


him  at  Lob  Angeles.  It  was  forwarded  «a 
directed,  with  a  provision  in  the  waybill 
that  it  might  be  reshipped  to  Chicago  at 
one-half  rate.  Payment  for  the  vehicle  waa 
made  at  Kokomo.  Defendant  does  not  as- 
sert that  it  had  anything  to  do  with  ne- 
gotiating the  sale,  but  bases  a  claim  for 
compensation  solely  upon  the  contract  be- 
tween it  and  plaintiff,  by  which  the  Woodill 
Auto  Company  was  given  l^e  exclusive 
sale  in  Los  Angeles  and  vicinity  of  the  cars 
manufactured  by  plaintiff.  The  pertinent 
portion  of  the  agreement,  dated  April  15, 
1908,  was  as  follows:  "This  agreement, 
entered  into  on  this  date  with  the  Haynea 
Automobile  Company,  of  Kokomo,  Indiana, 
and  the  Woodill  Automobile  Company  of 
Los  Angeles,  California,  gives  to  the  Woodill 
Automobile  Company  the  excl)|sive  sale  of 
Haynes  cars  in  Los  Angeles  and  southern 
half  of  the  state  of  California." 

Appellant  contends  that,  when  a  manu- 
facturing corporation  gives  exclusive  sale 
of  its  products  within  a  given  territory 
to  another,  the  said  manufacturer  cannot 
deprive  the  agent  of  regular  commissions 
by  selling  to  one  who  resides  within  such 
territory,  citing  Garfield  v.  Peerless  Motor 
Car  Co.  189  Mass.  395,  75  N.  E.  695; 
Thompson-Houston  Electric  Co.  v.  Berg,  10 
Tex.  Civ.  App.  200,  30  S.  W.  454.  The 
cited  cases  do  not  sustain  appellant's  posi- 
tion. The  former  case  was  decided  upon,  a 
contract  which,  interpreted  in  the  light  of 
trade  usage,  gave  the  agent  a  right  to  a 
commission  on  all  automobiles  sold  to  resi- 
dents of  his  district.  The  appeal  in  this 
case  is  on  the  judgment  roll  alone,  and  the 
record  does  not  show  any  finding  with 
reference  to  trade  usage.     We  must  there- 


on a  sale  made  by  another  before  that  date, 
the  machine  being  delivered  after  that  date, 
to  a  purchaser  who  had  formerly  lived 
about  8  miles  from  the  town  in  question, 
but  in  the  spring  of  that  year  had  removed 
to  a  town  100  miles  away.  Hilliker  v. 
Northwest  Thresher  Co.  145  Iowa,  721,  122 
N.  W.  906. 

And  an  agent  for  a  certain  state  who,  by 
his  contract  of  employment,  was  to  have  the 
benefit  of  all  sales  made  in  the  state,  is  not 
entitled  to  a  commission  on  a  sale  of  goods 
made  in  another  state,  the  goods  being  de- 
livered in  the  latter  state,  simply  because 
the  purchaser  sends  the  goods  for  use  in  his 
branch  house  within  the  agent's  state.  Wyc- 
koff,  Seamans  &  Benedict  v.  Bishop,  115 
Mich.  414,  73  N.  W.  392. 

And  it  has  been  held  that  under  a  con- 
tract giving  one  the  exclusive  agency  for  the 
sale  of  goods  in  a  certain  territory,  the 
principal  himself  may  sell  to  buyers  out- 
side, with  the  knowledge  that  they  intend 
to  dispose  of  the  goods  within  the  agent's 
territory,  and  the  agent  is  not  entitled  to  a 
commission  on  such  goods,  although  actu- 
40  L.R.A.(N.S.) 


ally  disposed  of  finally  in  his  territory. 
Golden  Gate  Packing  Co.  t.  Farmers'  Union, 
55  Cal.  606. 

But  a  contract  giving  one  the  exclusive 
agency  for  the  sale  of  goods  in  a  certain 
city  and  vicinity,  and  binding  him  to  refer 
all  inquiries  received  from  territory  other 
than  his  own  to  his  principal,  implies  that 
all  inquiries  from  his  territory  should  be 
referred  to  him,  so  that  he  is  entitled  to  a 
commission  on  a  sale  made  by  his  principal 
to  a  resident  of  his  territory  while  such 
resident  is  in  another  place,  although  the 
goods  are  delivered  at  that  other  place. 
Garfield  v.  Peerless  Motor  Car  Co.  189  Mass. 
395,  75  N.  E.  695. 

And  under  a  contract  whereby  an  agent 
for  the  sale  of  goods  in  a  certain  state  i< 
entitled  to  a  commission  on  all  sa1e.«  of 
those  goods  to  be  used  in  the  state,  whether 
made  by  him  or  not,  such  agent  is  entitled 
to  his  commission  on  such  saJe  made  by  his 
principal,  although  the  terms  of  sale  were 
agreed  upon  outside  the  state.  Thompson- 
Houston  Electric  Co.  v.  Berg,  10  Tex.  Civ. 
App.  200,  30  S.  W.  454.  H.  C.  Sh. 
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fore  look  alone  to  the  contract,  which  gives 
to  defendant  the  '^exclusive  sale"  in  its 
territory  of  cars  manufactured  by  plaintiff. 
As  the  sale  was  made  outside  of  the  state 
of  California,  and  as  no  trade  usage  ap- 
pears to  give  defendant  any  right  other 
than  that  expressed  in  th^  exact  words  of 
the  agreement,  we  are  coinpelled  to  conclude 
that  defendant  cannot  recover  a  commission 
on  the  transaction.  The  Texas  case  cited 
by  appellant  is  not  in  point.  The  contract 
there  under  consideration  was  quite  dif- 
ferent from  the  one  before  us  in  this  case. 
The  contract  itself  provided  that,  if  sales 
were  made  in  Texas  by  a  special  agent 
representing  the  selling  company,  the  agent 
in  that  state  should  receive  his  commission. 
His  claim  was  that  he  was  entitled  to  com- 
mission "on  the  sales  of  all  appellant's 
products  to  be  used  in  the  state  of  Texas,'' 
and,  commenting  on  this  part  of  the  con- 
tract, the  court  said:  "We  think  that  it 
bears  the  construction  contended  for  by 
the  appellee,  and  that  it  reasonably  appears 
from  the  dealings  between  the  parties  that 
appellant  placed  upon  it  the  same  construc- 
tion, and  there  is  no  error  in  so  much  of  the 
court's  charge  as  gave  it  this  construction." 
It  will  thus  be  seen  that  the  meaning  of 
the  contract  imder  discussion  by  the  court 
in  the  Texas  case  was  made  apparent  by 
the  dealings  between  the  parties, — an  ele- 
ment entirely  absent  from  the  case  at  bar. 

It  has  been  held  in  this  state  that  one 
having  an  exclusive  agency  for  the  sale 
outside  of  California,  of  products  manu- 
factured here,  cannot  recover  commissions 
on  sales  made  in  this  state  to  persons  known 
by  the  seller  as  intending  to  sell  the  mer- 
chandise out  of  the  state.  That  case  is 
perfectly  applicable  to  the  matter  before 
us  here.  Golden  Gate  Packing  Co.  v.  Far- 
mers' Union,  55  Cal.  606.  See  also  Wyc- 
koff,  Seamans  &  Benedict  ▼•  Bishop,  115 
Mich.  414,  73  N.  W.  392. 

The  judgment  and  order  are  affirmed. 

We  concur:  Henshaw^  J,;  Jjorigan,  J. 
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APP£AIiS. 

JOHN  BARTON  MILLEB,  Appt., 

V. 

UNITED  STATES. 

(38  App.  D.  C.  361.) 

Juror  ~  quallflcatlon  ~  crime  against 
oompany  ^  kinship  to  stockholder. 

1.  The  son  of  a  holder  of  stock  in  an  un- 
incorporated joint  stock  company  is  not 
competent  to  sit  as  a  juror  for  the  trial  of 
40  L.R.A.(N.S.) 


one  charged  with  crime  against  the  com- 
pany. 

New   trial   ^   motion   —   challenge   of 
Juror  ^  ground. 

2.  Failure  to  state  the  cause  of  challeng- 
ing a  talesman  who  has  just  declared  his 
relationship  to  a  stockholder  of  a  joint- 
stock  company  affected  by  the  crime  for 
which  accused  is  on  trial  will  not  prevent 
setting  up  the  ground  of  the  challenge  in 
support  of  a  motion  for  new  trial. 

Juror  —  competence  —  relationship  — 
time  of  interest. 

3.  That  one  called  as  a  juror  in  a  prosecu- 
tion for  crime  against  a  joint-stock  compa- 
ny, who  states  that  he  is  a  son  of  a  stock* 
holder  of  the  company,  does  not  show  that 
his  father  owned  stock  at  the  time  of  the 
commission  of  the  crime,  does  not  render 
him  competent,  if  the  company  went  into 
liquidation  a  short  time  after  the  commis- 
sion of  the  crime,  so  that  the  stock  inter- 
est could  not  be  presumed  to  have  been  ac- 
quired in  the  interim. 

Same  —  peremptory  challenge  —  num- 
ber. 

4.  Upon  consolidation  of  two  indictments 
for  offenses  growing  out  of  one  transaction, 
which  might  have  been  incorporated  in  dif- 
ferent counts  of  one  indictment,  accused  is 
entitled  to  only  the  number  of  peremptory 
challenges  to  jurors  which  the  statute  al- 
lows him  for  one  indictment. 

(March  4,  1912.  V 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  convicting  him 
of  fraudulently  taking  away  or  concealing 
records  belonging  to  an  association  of  which 
he  was  secretary-treasurer  and  of  embezzl- 
ing funds   of  said   association.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  E.  Davis  and  John  B. 
Laskey,  for  appellant: 

It  was  error  in  the  court  below  not  to 
advise  the  defendant,  upon  his  request  in 
the  outset  of  tne  trial,  to  how  many  peremp- 
tory challenges  he  was  entitled. 

Gumming  y.  State,  99  Ga.  662,  27  S.  E. 
177. 

It  was  error  in  the  court  below  to  hold 

Note, --^  Jury :  relationship  to  private 
corporation  or  association  for  profit, 
interested  in  a  criminal  prosecution 
which  uHll  disqualify,  juror. 

This  note  is  confined  to  the  question  of 
relationship  to  an  ordinary  business  cor- 
poration or  association  organized  for  profit, 
and  does  not  include  the  question  as  to  the 
connection  with  an  association  to  suppress 
crime  or  prosecute  criminals,  which  will 
render  a  juror  incompetent  to  sit  in  a  par- 
ticular criminal  prosecution. 

As  to  the  relationship  to  a  private  cor- 
poration or  association  which  will  render 
a  juror  incompetent  to  serve  in  a  civil 
action   in   which   the  corporation  or   asso- 
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that  the  defendant  was  entitled  to  ten 
peremptory  challenges  only,  instead  of  to 
twenty. 

State  V.  Smith,  24  N.  C.  (2  Ired.  L.) 
403;  Heskew  v.  State,  17  Tex.  Apj).  161; 
btate  T.  Delisco,  75  N.  J.  L.  808,  69  Atl. 
218;  People  v.  Helm,  152  Cal.  632,  93  Pac, 
99;  Betts  v.  United  States,  65  C.  C.  A. 
452,  132  Fed.  228;  Mutual  L.  Ins.  Co.  ▼. 
Hillmon,  146  U.  S.  285,  293,  36  L.  ed.  707, 
709,  12  Sup.  Ct.  Rep.  909;  Lewis  v.  United 
States,  146  U.  S.  370,  376,  36  U  ed.  1011, 
1014,  13  Sup.  Ct.  Rep.  136;  Butler  v.  Even- 
ing Post  Pub.  Co.  78  C.  C.  A.  611,  148  Fed. 
821;  People  v.  Sweeney,  65  Mich.  686,  22 
N.  W.  60. 

The  fact  that  the  juror's  father  was  a 
large  stockholder,  at  the  time  its  affairs 
were  closed,  in  the  corporation  the  funds 
of  which  the  defendant  was  charged  with 
having  embezzled,  and  the  books  of  which 
he  was  charged  with  having  taken  away 
and  concealed  "with  intent  to  defraud  and 
injure  the.  said  association  and  the  said 
stockholders  and  members  thereof,"  is  a 
common-law  disqualification  and  rendered 
the  juror  incompetent. 

ioxing  v.  Marine  Ins.  Co.  1  Cranch,  C. 
C.  452,  Fed.  Cas.  No.  18,163;  Moore  v. 
Farmers'  Mut.  Ins.  Asso.  107  Ga,  199,  33 
S.  K.  65;  Bank  of  University  v.  Tuck,  107 
Ga.  211,  33  S.  E.  70;  Georgia  R.  Co.  ▼. 
Hart,  60  Ga.  650;  Crawford  v.  United 
States,  212  U.  S.  183,  196,  396,  63  L.  ed. 
405,   470,   471,   29    Sup.   Ct.   Rep.   260,    16 


Annu  Cas.  392;  Powers  ▼.  State,  27  Tcz. 
App.  700,  11  S.  W.  646;  Page  v.  SUte,  22 
Tex.  App.  661,  3  S.  W.  746;  State  v.  Wal- 
ton, 74  Mo.  270;  Jaques  v.  Com.  10  Gratt. 
690;  Carnal  v.  People,  1  Park.  Crim.  Rep. 
272;  Ledford  ▼.  State,  76  Ga.  856;  Waters 
V.  State,  61  Md.  430. 

Messrs.  Clarence  R.  Wilson  and  James 
M.  Proctor,  for  appellee: 

In  the  District  of  Columbia,  the  right 
to  as  many  sets  of  challenges  as  there 
are  counts  in  an  indictment  has  never  been 
claimed.  In  other  jurisdictions,  it  is  held 
with  almost  complete  uniformity  that'  upon 
the  trial  of  such  an  indictment  the  defend- 
ant has  no  right  to  claim  as  many  seta 
of  challenges  as  there  are  counts  in  the 
indictment. 

•  State  Y.  Skinner,  34  Kan.  256,  8  Pae. 
420,  6  Am.  Crim.  Rep.  307;  Com.  v.  Walsh, 
124  Mass.  32;  Smith  v.  State,  8  Lea,  386; 
United  States  v.  Groesbeck,  4  Utah,  487, 
11  Pac.  642;  United  SUtes  v.  Bromley,  4 
Utah,  498,   11  Pac.  619. 

Van  Orsdel,  J.,  delivered  the  opinion  of 
the  court: 

Appellant,  John  Barton  Miller,  defend- 
ant below,  was  indicted  and  convicted  in 
the  supreme  court  of  the  District  of  Co- 
lumbia, of  the  crime  of  fraudulently  taking 
away  or  concealing  records  belonging  to  the 
First  Co-operative  Building  Association  of 
Georgetown,  District  of  Columbia,  of  which 
he   was   secretary-treasurer,   and,   under   a 


ciation  is  interested,  see  note  to  Stone  v. 
Monticello  Constr.  Co.  post,  978. 

^8  to  membership  in  a  religions  society 
or  denomination  as  a  disqualification  to 
serve  as  a  juror  in  a  case  involving  its 
rights,  see  note  to  Searle  v.  Roman  Cath- 
olic Bishop,  25  L.R.A.(N.S.)    992. 

^8  to  the  competency,  as  a  juror,  of  an 
employee,  or  relative  of  an  employee,  of  a 
party  or  person  interested  in  an  action,  see 
note  to  Hufnagle  v.  Delaware  &  H.  Co. 
post,  982. 

But  little  direct  authority  has  been  found 
upon  the  precise  question  under  annotation. 
In  State  v.  Thompson,  24  Utah,  314,  67 
Pac.  789,  it  was  held  that  a  director  and 
stockholder,  who  is  also  a  debtor,  of  a  cor- 
poration whose  store  has  been  burglarized, 
is  not  competent  as  a  juror  upon  the  trial 
of  the  alleged  burglar. 

And  in  McElhannon  v.  State,  99  Ga.  672, 
26  S.  E.  601,  it  was  held,  in  accord  with 
Miller  v.  United  States,  that  a  brother- 
in-law,  a  nephew,  a  grandson,  a  first  cousin, 
and  a  second  cousin,  respectively,  of.  stock- 
holders of  a  corporation  are  all  incompetent 
as  jurors  in  a  prosecution  for  fraudulently 
mutilating  and  destroying  the  books  of  the 
corporation;  and  it  was  further  held  to  be 
immaterial,  upon  a  motion  for  a  new  trial 
on  the  ground  of  such  relationships  of  jur- 
ors who  sat  in  the  case,  that  they  did  not 
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know,  at  the  time  of  the  trial,  that  their 
respective  relatives  were  stockholders  of  the 
corporation. 

In  Bill  is  V.  State,  2  M'Cord,  L.  12,  how- 
ever, where  it  appeared  that  the  foreman 
of  the  jury  which  had  tried  the  defendant 
upon  an  indictment  for  having  passed  a 
counterfeit  note  of  a  certain  bank,  was  a 
director  of  the  bank,  though  not  a  stock- 
holder, which  was  not  known  to  the  de- 
fendant or  his  counsel  prior  to  the  ver- 
dict, although  it  was  held  that  objections  to 
a  juror  come  too  late  after  a  verdict,  the 
court  said  that  the  objection  in  this  case 
was  entirely  without  foundation,  as  the 
juror,  owning  no  stock  in  the  bank  and 
not  even  receiving  a  pecuniary  compensa- 
tion for  his  services  on  the  board,  could 
have  no  other  interest  in  the  institution 
than  was  common  to  all  the  citizens  of  the 
state. 

And  in  a  eriminal  prosecution  for  con- 
spiracy to  embezzle  the  property  of  a  bank, 
and  to  obtain  its  money  and  property  by 
means  of  false  pretenses,  mere  creditors  m 
the  bank  are  not  incompetent  as  jurors,  in 
the  absence  of  any  actual  bias  or  prejudice 
against  the  defendants.  Imboden  t.  People, 
40  Colo.  142,  90  Pac.  608. 

As  to  disqualification  of  juror  as  ground 
for  new  trial,  see  note  to  Jewell  v.  Jewell, 
18  L.R.A.  473.  A.  C.  W. 
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separate  indictment,  of  the  cri]tne  of  em- 
bezzlement of  the  funds  of  said  association. 
Though  he  was  separately  indicted  for  each 
offense,  the  two  indictments  were,  by  order 
of  the  court,  consolidated  and  tried  to- 
gether. 

It  appears  that  when  defendant  had  exer- 
cised his  tenth  peremptory  challenge,  a 
talesman  named  Libbey  was  called  into  the 
jury  box  and  examined  upon  his  voir  dire. 
He  testified  that  his  father  was  a  large 
stockholder  in  the  Georgetown  Co-operative 
Building  Association  at  (he  time  its  affairs 
were  closed  up.  On  this  statement,  de- 
fendant challenged  the  juror  for  cause. 
The  challenge  was  overruled  by  the  court. 
This  is  assigned  as  error. 

The  juror  was  the  son  and  legal  heir  of 
a  stockholder  in  an  association  affected 
by  the  acts  of  which  defendant  stands 
charged.  Such  a  relation  has  been  univer^ 
sally  held  to  disqualify  a  juror.  The  rule 
applies  to  civil  cases,  and  with  added 
weight  to  criminal  cases.  Crawford  t. 
United  States,  212  U.  S.  183,  53  L.  ed. 
465,  29  Sup.  Ct.  Rep.  260,  15  Ann.  Cas. 
392.  A  juror  is  incompetent  to  serve  in 
a  criminal  trial  if  he  is  related  within  the 
prohibited  degree  to  a  person  injured  by 
the  commission  of  the  offense.  Powers  v. 
State,  27  Tex.  App.  700,  11  S.  W.  646; 
Page  v.  State,  22  Tex.  App.  651,  3  S.  W. 
746;  State  v.  Walton,  74  Mo.  270;  Jaques 
y.  Com.  10  Qratt.  600.  A  person  related 
to  a  stockholder  of  a  corporation  which 
has  been  injured  by  the  acts  charged  against 
tne  accused  is  disqualified  to  serve  as  a 
juror  in  the  trial  of  the  cause.  McElhan- 
non  V.  State,  99  Ga.  672,  26  S.  E.  601. 

Kinship  of  a  juror  to  one  injured  by  the 
acts  of  which  the  accused  stands  charged 
is  as  effective  a  disqualification  as  business 
or  official  relations.  Such  a  juror  cannot 
be  said  to  be  impartial,  and  that  is  the 
ground  upon  which   the   law  rejects  him. 

In  Jaques  t.  Com.  supra,  the  court  said: 
"Though  he  [the  juror]  might  not  have 
any  direct  interest  in  the  controversy,  yet 
if  he  were  related  to  either  of  the  parties 
to  the  suit  in  the  ninth  degree,  such  a 
relationship  constituted  a  principal  cause 
of  challenge  which  left  no  discretion  to  the 
court.  A  principal  cause  of  challenge  being 
grounded  on  such  a  manifest  presumption 
of  partiality  that  if  it  be  found  true  the 
law  sets  aside  the  juror,  whereas  a  chal- 
lenge to  the  favor  leaves  it  to  the  discretion 
of  the  triers."  This  rule  in  criminal  prac- 
tice is  grounded  upon  principles  of  justice, 
and  is  essential  to  the  proper  protection 
of  the  constitutional  rights  of  the  accused. 

The  trial  court  held  that  since  defend- 
ant's counsel   simply  challenged  the  juror  j 
for    cause,    without    statin^^    the    specific 
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ground  of  the  challenge,  and  the  court  was 
not  called  upon  to  pass  upon  that  pointy 
it  could  not  be  advanced  for  the  first  time 
in  support  of  the  motion  for  a  new  trial. 
In  a  criminal  case,  where  an  error  so  gross 
as  the  one  before  us  has  been  committed, 
we  are  not  disposed  to  indulge  in  tech- 
nicalities. The  juror  had  just  uttered  the 
statement  that  his  father  was  a  stockholder 
in  the  association  defrauded  at  the  time 
its  affairs  were  closed,  when  the  challenge 
was  interposed.  It  was  sufficient  to  call 
the  attention  of  the  court  to  any  ground 
for  challenge  disclosed  in  the  examination 
for  cause,  and  the  promptness  with  which 
the  objection  was  overruled,  without  inquiry 
of  counsel  for  the  reasons  for  the  challenge, 
was  equivalent  to  a  declaration  to  counsel 
that  the  ruling  of  the  court  was  advisedly 
made  and  final.  "In  criminal  cases  courts 
are  not  inclined  to  be  as  exacting  with  ref- 
erence to  the  specific  character  of  the  ob- 
jection made  as  in  civil  cases.  They  will, 
in  the  exercise  of  a  sound  discretion,  some- 
times notice  error  in  the  trial  of  a  •crim- 
inal case,  although  tlie  question  was  not 
properly  raised  at  the  trial  by  objection 
and  exception."  Crawford  v.  United  States, 
supra. 

Of  like  weight  is  the  objection  of  counsel 
for  the  government  that  it  does  not  appear 
that  the  father  was  a  stockholder  at  the 
date  the  alleged  offenses  were  committed. 
It  is  sufficient  that  it  does  not  affirmatively 
appear  that  he  was  not  a  stockholder  at 
that  time.  It  was  conceded  at  bar  that  the 
affairs  of  the  association  were  closed  within 
a  very  short  period  after  the  offenses  are 
alleged  to  have  been  committed,  and  it  is 
not  to  be  presumed  that  he  became  a  stock- 
holder in  a  concern  passing  through  the 
stages  of  bankruptcy.  The  matter  of  pro- 
curing an  extra  juror  is  so  insignificant  in 
comparison  to  the  duty  of  securing  to  one 
accused  of  crime  an  impartial  trial  by  an 
unbiased  jury  of  his  peers  that  courts,  in 
furtherance  of  justice,  will  resolve  all 
reasonable  presumptions  in  favor  of  the 
accused.  It  is  well  said  in  Crawford  ▼. 
United  States  that  "to  maintain  that  [the 
jury]  system  in  the  respect  and  affection 
of  the  citizens  of  this  country  it  is  re- 
quisite that  the  jurors  chosen  should  not 
only  in  fact  be  fair  and  impartial,  but  that 
they  should  not  occupy  such  relation  to 
either  side  as  to  lead  on  that  account  to 
any  doubt  on  that  subject."  We  deem  the 
granting  of  a  new  trial  in  this  cause  of 
little  consequence,  in  view  of  the  great 
principle  involved;  hence,  we  have  no  dif- 
ficulty in  reaching  the  conclusion  that  the 
court,  in  refusing  to  sustain  the  challenge 
to  the  competency  of  the  juror  Libbey, 
committed  reversible  error. 
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When  the  panel  of  jurors  was  under 
examination  upon  voir  dire,  and  before 
either  the  prosecution  or  defense  had  exer- 
•cised  any  peremptory  challenges,  defendant 
requested  the  court  to  rule  as  to  whether 
he  would  be  permitted  to  exercise  ten 
peremptory  challenges,  the  number  allowed 
by  the  statute  in  felony  cases  (Code,  D.  C. 
§  918  [31  Stat,  at  L.  1338,  chap.  854]), 
>or  would  be  given,  in  view  of  the  consolida- 
tion, ten  peremptory  challenges  for  each 
indictment.  On  this  point  the  court  refused 
to  rule.  When  defendant  had  exercised 
ten  peremptory  challenges  and  sought  to 
-challenge  another  juror  the  court  ruled  that 
he  had  exliausted  all  his  challenges.  This 
ruling  of  the  court  defendant  assigns  as 
-error.  He  also  assigns  error  in  the  refusal 
•of  the  court  to  advise  him  in  advance  of 
the  number  of  peremptory  challenges  which 
he  would  be  permitted  to  exercise. 

At  the  outset  it  is  important  to  observe 
that  no  objection  was  made  by  the  defend- 
ant to  a  single  trial  under  the  two  indict- 
ments*. These  cases  were  tried  together 
under  §  1024,  Revised  Statutes  of  the  Unit- 
ed States,  U.  S.  Comp.  Stat.  1901,  p.  720, 
which  is  as  follows:  "When  there  are  sev- 
•eral  charges  against  any  person  for  the 
same  act  or  transaction,  or  for  two  or  more 
:acts  or  transactions  connected  together,  or 
for  two  or  more  acts  or  transactions  of 
the  same  class  of  crimes  or  offenses,  which 
may  be  properly  joined,  instead  of  having 
several  indictments,  the  whole  may  be 
Joined  in  one  indictment  in  separate  counts; 
and  if .  two  or  more  indictments  are  found 
in  such  cases  the  court  may  order  them  to 
•be  consolidated." 

In  McElroy  v.  United  States,  164  U.  S. 
76,  41  L.  ed.  355,  17  Sup.  Ct.  Rep.  31,  it 
is  held  that  where  there  were  several  in- 
•dictments  charging  different  assaults  and 
different  arsons  committed  at  different 
times,  depend inqf  upon  different  evidence 
and  different  testimony,  and  requiring  sep- 
.  arate  verdicts,  it  was  error  to  consolidate 
-them  under  §  1024.  The  court  said:  "The 
•order  of  consolidation  under  this  statute 
put  all  the  counts  contained  in  the  four 
indictments  in  the  same  category  as  if  they 
were  separate  counts  of  one  indictment, 
and  we  are  met  on  the  threshold  with  the 
inquiry  whether  counts  against  five  de- 
fendants can  be  coupled  with  a  count 
against  part  of  them,  or  offenses  charged 
to  have  been  committed  by  all  at  one  time 
ean  be  joined  with  another  and  distinct 
•offense  committed  by  part  of  them  at  a 
different  time."  This  case  is  referred  to. 
not  on  the  question  of  the  propriety  of 
•consolidation  in  the  present  case,  which  is 
imnliedlv  conceded,  but  for  the  purpose  of 
ascertaining  the  class  of  cases  that  may 
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be  consolidated  under  §  1024.  From  the 
language  in  the  above  case,  it  would  seem 
that  any  consolidation  under  this  statute 
has  the  effect  of  placing  all  the  indictments 
"in  the  same  category  as  if  they  were  sep- 
arate counts  of  one  indictment." 

This  construction  of  §  1024  is  quoted  with 
approval  in  Bass  ▼.  United  States,  20  App. 
D.  C.  232.  In  that  case,  the  indictments 
were  for  offenses  committed  in  violation  of 
the  postal  laws.  Section  5480,  Revised 
Statutes,  U.  S.  Comp.  Stat.  1901,  p.  3696, 
permitted  the  insertion  of  three  counts  in 
one  indictment  when  the  offenses  were  com- 
mitted within  the  same  six  calendar 
months.  There  were  two  indictments,  each 
charging  offenses  committed  within  a  differ- 
ent six  months'  period.  In  holding  the  canr 
solidation  improper,  the  court  said:  "It 
would,  therefore,  seem  to  necessarily  fol- 
low that  if  §  6480  permits  the  insertion  of 
three  counts,  in  one  fndictment  only,  when 
the  offenses  have  been  committed  within  the 
same  six  calendar  months,  and  under  §  1024 
the  consolidation  under  this  statute  puts 
all  the  counts  contained  in  the  'two  indict- 
ments in  the  same  category,  as  if  they  were 
separate  counts  of  one  indictment,'  the 
joining  in  this  case  by  the  consolidation  of 
the  two  indictments,  of  three  offenses  not 
committed  within  the  same  six  months,  was 
error,  and  we,  therefore,  must  sustain  this 
exception  of  the  appellant."  From  the  fore- 
going authorities  we  think  the  consolidation 
of  indictments  authorized  by  §  1024  is  only 
in  cases  where  the  offenses  charged  in  t^e 
separate  indictments  might  have  been  em- 
braced in  separate  counts  in  one  indictment. 
The  consolidation,  therefore,  has  the  effect 
of  bringing  the  various  charges  together  for 
one  trial. 

Section  918,  Code  D.  C.  provides:  "In  all 
trials  for  capital  offenses  the  accused  and 
the  United  States  shall  each  be  entitled  to 
twenty  peremptory  challenges.  In  trials  for 
offenses  punishable  by  imprisonment  in  the 
penitentiary,  the  accused  and  the  United 
States  shall  each  be  entitled  to  ten  per- 
emptory challenges.  In  all  other  cases, 
civil  as  well  as  criminal,  in  which  the  plain- 
tiff is  the  United  States  or  the  District  of 
(  olumbla,  each  party  shall  be  entitled  to 
three  peremptory  challenges;  and  if  there 
are  several  defendants,  they  shall  be  treated 
as  one  person  in  the  allowance  of  such  chal- 
lenges." [31  Stat,  at  L.  1338,  chap.  854.  as 
amended  32  Stat,  at  L.  536,  chap.  1329]. 
It  will  be  observed  from  the  languaiire  of 
this  act  that  the  number  of  peremptory 
challenges  is  not  based  upon  the  numler 
of  defendants  or  the  number  of  counts  in 
the  indictment,  but  upon  the  sinsrie  trial. 
Conceded,  as  it  must  be,  that  if,  instead  of 
two  indictments  in  this  case,  the  two  offenses 
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had  been  embraced  in  separate  counts  of  one  |  consolidations  of  indictments.    This  section 


indictment,  defendant  would  have  been  en 
titled  to  only  ten  peremptory  challenges,  it 
is  not  apparent  why  a  different  rule  should 
foe  applied  when  the  consolidation  has  ac- 
complished the  same  result.  As  we  have 
seen,  the  act  in  question  can  only,  be  in- 
volved where  this  condition  exists. 

Counsel  for  defendaiit  rely  chiefly  upon 
Mutual  L.  Ins.  Go.  v.  Hillmon,  145  U.  S. 
285,  36  L.  ed.  707,  12  Sup.  Ct.  Rep.  909, 
and  Betts  v.  United  States,  65  C.  C.  A.  452, 
132  Fed.  228.  The  former  involved  a  num- 
ber of  civil  cases  in  each  of  which  there 
was  a  separate  defendant.  The  cases  were 
tried  together  under  §  921,  Revised  Stat- 
utes of  the  United  States,  U.  S.  Comp. 
Stat.  1901,  p.  685,  which  is  as  follows: 
^'When  causes  of  a  like  nature  or  relative 
to  tne  same  question  are  pending  before  a 
court  of  the  United  States,  or  of  any  terri- 
tory, the  court  may  make  such  orders  aud 
rules  concerning  proceedings  therein  as  may 
be  conformable  to  the  usages  of  courts  for 
avoiding  unnecessary  costs  or  delay  in  the 
administration  of  justice,  and  may  consoli- 
date said  causes  when  it  appears  reasonable 
to  do  so."  It  is  apparent  that,  while  these 
civil  cases  with  separate  defendants  could 
be  joined  in  a  single  suit,  they  could  not 
have  been  consolidated  into  one  action  for 
the  purpose  of  trial  under  §  1024.  Each 
case  had  a  different  defendant  and  required 
a  separate  verdict  and  judgment.  In  the 
case  at  bar  there  is  one  defendant,  and  the 
two  indictments  were  capable  of  consoli- 
dation as  if  separate  counts  in  one  indict- 
ment. 

In  the  case  of  Betts  y.  United  States, 
Bupra,  there  were  nine  indictments,  each 
charging  three  offenses  for  violation  of  the 
postal  laws  under  §  5480,  supra.  This  case 
was  unlike  the  Bass  Case,  in  that  all  the 
offenses  charged  in  the  nine  indictments 
were  committed  within  a  single  period  of 
six  months.  The  cases  were  tried  together 
under  §  921.  The  court  held  defendant  en- 
titled to  three  peremptory  challenges  for 
each  indictment,  but,  in  doing  so,  distinct- 
ly held  that,  inasmuch  as  the  statute  un- 
der which  the  indictments  were  found  lim- 
ited the  government  to  charging  only  three 
offenses  in  each  indictment,  the  indictments 
could  not  have  been  consolidated  under 
f  1024, — in  other  words,  that,  since  all  the 
offenses  charged  in  the  nine  indictments 
could  not,  by  reason  of  the  inhibition  of 
%  5480,  have  been  embraced  in  separate 
counts  in  one  indictment,  they  could  not  be 
consolidated  under  §  1024.  The  court  point- 
ed out  the  distinction  as  follows: 

''We  have  not  referred  to  §  1024  of  the 
Revised  Statutes,  which  relates  especially  to 
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originated  in  1853,  while  §  921  originated 
in  1813.  So  far  as  we  can  discover,  both 
sections,  under  proper  rules  of  construction, 
have  full  effect.  So  far  as  the  topic  we  are 
discussing  is  concerned,  §  1024  makes  no 
provision  for  trying  indictments  together, 
but  only  that  the  court  may  order  them 
to  be  consolidated.  If  this  means  anything 
more  than  was  done  in  the  present  case,  it 
certainly  could  have  no  just  application  to 
the  indictments  at  bar.  That  §  1024  con- 
templates a  proper  consolidation  may  well 
be  inferred  from  what  has  appeared  in  ref- 
erence to  it  in  the  Supreme  Court  in  Logan 
V.  United  States,  144  U.  S.  263,  267,  296, 
36  L.  ed.  429,  431,  440,  12  Sup.  Ct.  Rep.  617, 
and  Williams  v.  United  States,  168  U.  S. 
382,  42  L.  ed.  509,  18  Sup.  Ct.  Rep.  92.  In 
McElroy  v.  United  Stetes,  164  U.  S.  76,  77, 
41  L.  ed.  355,  356,  17  Sup.  Ct.  Rep.  31,  the 
opinion  rendered  by  the  chief  justice  in  be- 
half of  the  Supreme  Court,  referring  to 
§  1024,  says:  'The  order  of  consolidation 
under  this  statute  put  all  the  counts  con- 
tained in  the  four  indictments  in  the  same 
category  as  if  they  were  separate  counts  of 
one  indictment.'  This  indicated  that  in  the 
mind  of  the  Supreme  Court  a  proceeding 
under  this  section  operated  as  a  true  con- 
solidation. Therefore,  in  view  of  the  special 
provisions  of  §  5480,  to  which  we  have  re- 
ferred, proceedings  on  the  indictments  be- 
fore us  could  not  have  been  taken  under 
§  1024,  because  so  to  do  would  be  to  defeat 
the  letter  and  purpose  of  the  statutory 
direction  that  only  three  distinct  offenses 
should  be  included  in  one  indictment." 

We  are  here  confronted,  not  by  the  join- 
ing of  independent  cases  for  trial  under 
§  92f,  but  by  a  "true  consolidation"  of  two 
indictments  under  §  1024,  with  a  single  de- 
fendant, upon  charges  which  properly  might 
have  been  embraced  in  separate  counts  in  a 
single  indictment.  In  this  view  of  the  law 
it  was  not  error  to  refuse  to  grant  defend- 
ant the  statutory  number  of  peremptory 
challenges  for  each  indictment. 

It  is  unnecessary  to  determine  whether 
the  court  committed  reversible  error  in  re- 
fusing  to  advise  defendant  in  advance  of 
the  number  of  peremptory  challenges  he 
would  be  permitted  to  exercise.  It  is  suffi- 
cient to  suggest  that,  since  the  trial  judge 
had  full  charge  of  the  proceedings  in  the 
case  and  was  charged  with  the  duty  of  se- 
curing to  defendant  a  fair  and  impartial 
trial,  the  ends  of  justice  should  have  indi- 
cated the  propriety  of  making  the  ruling 
in  advance,  as  requested,  in  order  that  de- 
fendant could  have  governed  himself  prop- 
erly in  the  exercise  of  his  statutory  rights. 

It  is  unnecessary  to  consider  the  other 
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assignments  of  error,  inasmuch  as  it  is 
improbable  that  they  will  be  involved,  in 
another  trial. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  grant  the 
defendant  a  new  trial. 


KENTVCKT  COURT  OF  APPEAIjS. 

E.  0.  STONE  et  aL,  Appts., 

V. 

MONTICELLO  CONSTRUCTION  COMPA- 
NY. 

(185  Ky.  659,  117  8.  W.  369.) 

Corporation  —  action  to  enforce  aub* 
scription  —  right  of  <M>rporation. 

1.  An  action  to  enforce  an  agreement  to 
take  stock  in  a  corporation,  whicn  shall  not 
be  binding  until  a  certain  amount  has  been 
subscribed,  may  be  maintained  in  the  name 
of  the  corporation,  although  the  defense  is 
that  the  conditions  had  not  been  complied 
with. 

Jury  —  competence  —  relatives  of  stock- 
holders. 

2.  Relatives  of  stockholders  of  a  corpora- 
tion are  not  disqualified  to  sit  as  jurors  in 
actions  by  the  corporation  to  enforce  pay- 
ment of  unpaid  subscriptions  by  other  per- 
sons, but  the  fact  of  such  relationship  may 
be  brought  out  to  aid  the  exercise  of  the 
right  of  peremptory  challenges. 

Corporation  —  subscription  to  stock  — 
good  faith. 

3.  Subscriptions  by  persons  who  are  not 
apparently  able  to  pay  them  when  called  for 


cannot  be  counted  in  determining  whether 
or  not  the  condition  that  a  certain  amount 
shall  be  subscribed  in  good  faith  to  the 
capital  stock  of  a  proposed  corporation  be- 
fore the  subscription  shall  become  binding 
has  been  met. 

Evidence  —  good  faith  of  subscription 
—  hearsay. 

4.  Upon  the  question  whether  or  not 
subscriptions  to  the  stock  of  a  corporation 
were  made  in  good  faith,  evidence  as  to  the 
ability  of  the  subscribers  to  pay  must  be 
limited  to  facts  known  by  the  witnesses,  al- 
though upon  the  question  whether  or  not  the 
directors  exercised  ordinary  care  in  accept- 
ing the  subscriptions,  evidence  is  admissible 
of  statements  made  in  their  presence  as  to 
the  ability  of  subscribers. 

Corporation  —  subscription  to  stoA  — 
good  faith  —  unauthorised  corporate 
subscriptions. 

5.  That  corporations  which  have  paid 
their  subscriptions  to  the  stock  of  another 
corporation  had  no  authority  to  make  the 
subscriptions  will  not  require  such  sub- 
scriptions to  be  ignored  in  determining 
whether  or  not  the  requisite  amount  ot 
subscriptions  made  in  good  faith  had  been 
received  to  make  other  subscriptions  bind- 
ing under  the  conditions  of  the  contract. 

(March  19,  1909.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Wayne  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  enforce  payment  of  unpaid  subscriptions 
to  the  stock  of  a  corporation  organized  for 
the  building  of  a  railroad.  Reversed. 
The  facts  are  stated  in  an  opinion. 


Note. -^ Jury:  relationship  to  private 
corporation  or  asaociation  for  profit 
which  will  disqualify  a  juror  in  a  civ- 
il action  in  which  U  is  interested. 

As  to  the  relationship  to  a  private  cor- 
poration or  association  interested  in  a  crim- 
inal prosecution  which  will  render  one  in- 
competent to  sit  as  a  juror  therein,  see  note 
to  Miller  v.  United^  States,  ante,  973. 

As  to  membership  in  a  religious  society 
or  denomination  as  a  disqualification  to 
serve  as  a  juror  in  an  action  involving  its 
rights,  see  note  to  Searle  v.  Roman  Catho- 
lic Bishop,  25  L.R.A.(N.S.)  992. 

As  to  the  competency,  as  a  juror,  of  an 
employee,  or  relative  of  an  eiliployee,  of  a 
party  or  person  interested  in  an  action,  see 
note  to  Hufnagle  v.  Delaware  k  H.  Co.  post, 
982. 

Stockholder  or  member. 

While  the  cases  directly  in  point  are  not 
numerous,  it  seems  clear  that  stockholders 
in  a  corporation  are  incompetent  as  jurors 
in  an  action  to  which  the  corporation  is  a 
party  or  in  which  it  is  directly  interested. 
Thus,  stockholders  in  a  railroad  corporation 
are  inconipot'»nt  as  jurors  in  a  proceeding 
40  L.R.A.(N.S.) 


by  the  corporation  to  condemn  and  appro- 
priate lands  for  its  use.  Peninsular  K  Co. 
V.  Howard,  20  Mich.  18. 

And  a  stockholder  in  a  bank  is  incompe- 
tent as  a  juror  in  an  action  by  the  bank 
upon  a  promissory  note  held  by  it.  Murchi- 
son  Nat.  Bank  v.  Dunn  Oil  Mills  Ca  150 
N.  C.  683,  64  S.  E.  883. 

And  a  stockholder  in  a  corporation  at  the 
time  of  the  institution  of  a  suit  against  it 
and  for  some  time  afterward,  and  who,  by 
statute,  became  liable  for  his  proportion  of 
the  costs  incurred  during  such  time,  is  in- 
competent to  sit  as  a  juror  upon  the  trial 
of  the  case,  although  he  has  sold  out  all  of 
his  stock  before  ^ing  called  as  a  jun>r. 
Fleeson  v.  Savage  Silver  Min.  Co.  3  NV« 
157,  8  Mor.  Min.  Rep.  153. 

Likewise,  members  of  a  mutual  fire  in- 
surance company,  liable  to  be  assessed  and 
to  pay  in  case  of  a  recovery  against  the 
company,  are  incompetent  as  jurors  in  an 
action  against  the  company  for  damages 
under  a  policy  of  insurance.  Martin  v. 
Farmers'  Mut.  F.  Ins.  Co.  139  Mich.  148, 
102   N.   W.   656. 

And  in  an  action  against  a  fraternal 
benefit  society  on  a  benefit  certificate  of 
life    insurance,    members    of    the    societv. 
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Messrs.  McQnown  &  Beckham^  for  ap- 
pellants : 

The  petition  is  insufficient  to  authorize 
recovery  of  damages  for  breach  of  contract 
to  subscribe  for  stock. 

Mt.  Sterling  Goal  Road  Co.  v.  Little,  14 
Bush,  429;   1  Morawetz,  Priv.  Corp.  §  46. 

Relationship  to  the  stockholders  of  a  cor- 
poration which  is  a  party  to  a  suit  is  cause 
for  challenge. 

17  Am.  &  Eng.  Enc.  Law,  1126;  Dailey 
V.  Gaines,  1  Dana,  530;  Siller  ▼.  Cooper, 
4  Bibb.  90;  London  k  L.  F.  Ins.  Co.  v. 
Rufer,  89  Ky.  525,  12  S.  W.  948. 

Created  for  the  sole  purpose  of  dealing 
in  merchandise,  the  grocery  company  was 
not,  and  could  not  be,  bound  by  this  alleged 
subscription  of  stock. 


Rhorer  v.  Middlesboro  Town  k  Lands  Co. 
103  Ky.  146,  44  S.  W.  448;  Phillips  v.  Cov- 
ington  &  C.  Bridge  Co.  2  Met.  (Ky.)  219; 
Cook,  Stock  k  Stockholders,  §  180. 

Messrs.  Stone  &  Wallace  and  Harrison 
&   Harrison   also  for   appellants. 

Messrs.  Cress  A  Cress,  with  Messrs.  O. 
H.  Waddle  &  Son,  for  appellee. 

Hobson,  J.,  delivered  the  opinion  of  the 
court: 

Some  years  ago  a  corporation,  known 
as  the  "Cumberland  River  k  Nashville  Rail- 
way Company,"  was  organized  for  the  pur- 
pose of  building  a  railroad  from  Corbin, 
Kentucky,  through  Wayne  county  into  Ten- 
nessee. It  made  a  contract  for  the  building 
of  the  road  from  Tateville  to  Monticello, 


whose  assessments  will  be  affected  by  the 
result,  are  incompetent  to  serve  as  jurors. 
Edmonds  v.  Modem  Woodmen,  125  Mo. 
App.  214,  102  S.  W.  601. 

Where,  by  contract  between  two  rail- 
roads, the  net  income  of  both  is  to  be  di- 
vided between  them  in  proportion  to  the 
cost  of  each,  a  stockholder  of  one  road  is 
incompetent  as  a  juror  in  an  action  against 
the  otner  road  for  damages  for  the  laying 
out  of  tne. latter  road  across  certain  private 
land.  Page  v.  Contoocook  Valley  K.  Co. 
21  N.  H.  438. 

And  a  stockholder  in  a  corporation  which 
is  the  owner  of  stock  in  another  corpora- 
tion is  incompetent  as  a  juror  in  an  action 
against  the  latter  company.  McLaughlin 
V.  Louisville  Electric  Light  Co.  100- Ky.  173, 
34  L.R.A.  812,  37  S.  W.  851. 

So,  a  stockholder  and  director  in  a  cor- 
poration is  incompetent  as  a  juror  in  a 
cause  in  which  the  corporation  has  an  in- 
terest.   Silvis  V.  Ely,  3  Watts  k  S.  420. 

And  in  an  action  for  personal  injuries, 
the  officers  and  stockholders  of  a  casualty 
company  which  had  insured  the  defendant 
against  liability  for  such  injuries  are  in- 
competent as  jurors.  Featherstone  v.  Low- 
ell Cotton  Mills,  —  N.  C.  — -,  74  S.  E.  918; 
Nor r is  v.  Holt-Morgan  Mills,  154  N.  C. 
474,  70  S.  E.  912. 

In  Com.  V.  Boston  k  M.  R.  Co.  3  Cush. 
25,  however,  it  was  held  that  where  two 
separate  cases  against  a  railroad  company 
for  the  recovery  of  damages  for  the  taking 
of  two  adjoining  pieces  of  land  for  a  right 
of  way  are  to  be  tried  in  succession  by  the 
same  jury,  it  is  no  objection  to  the  com- 
petency of  a  juror  to  serve  on  the  first 
case  that  he  is  a  stockholder  in  the  cor- 
poration which  is  the  petitioner  in  the 
second  case,  although  such  corporation  is 
indirectly  interested  in  the  amount  of  the 
award  in  the  first  case,  in  that  it  is  likely 
to  have  an  important  influence  upon  the 
amount  of  the  award  in  the  second  case. 

And  a  stockholder  in  a  company  which  is 
a  business  rival  of  one  of  the  parties  to  an 
action  is  not  incompetent  as  a  juror,  where 
he  states  that  he  does  not  know  such  party, 
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and  can  fairly  and  impartially  try  the  case. 
Rogers  Grain  Co.  v.  Tanton,  136  111.  App. 
633. 

Nor  are  stockholders  of  a  railroad  com- 
pany which  has  leased  in  perpetuity  the 
property  and  franchises  of  another  company 
disqualified  from  serving  as  jurors  on  the 
trial  of  an  action  against  the  lessor  com- 
pany, for  an  alleged  wrongful  death  which 
occurred  prior  to  the  loss, — it  not  appear- 
ing that,  by  reason  of  their  connection  with 
the  lessee  company,  or  otherwise,  they  had 
any  interest  in  the  result  of  the  trial.  Au- 
gusta Southern  R.  Co.  v.  McDade,  105  Ga. 
134,  31  S.  E.  420. 

So,  in  an  action  against  a  subordinate 
lodge  of  Odd  Fellows  for  sick  benefits,  while 
members  of  the  defendant  lodge  are  incom- 
petent to  serve  on  the  jury,  this  incompe- 
tency does  not  extend  to  members  of  any 
other  lodge  of  Odd  Fellows.  Delaware 
Lodge  No.  1,  I.  O.  O.  F.  v.  Allmon,  1  Penn. 
(Del.)  160,  39  Atl.  1098. 

And  members  of  subordinate  lodges  of 
the  society  of  Free  Masons,  which,  in  its 
financial  policy,  is  a  purely  charitable  cor- 
poration, are  competent  as  jurors  in  an 
action  against  a  third  person  by  the  grand 
lodge  of  the  state,  as  they  cannot  be  said 
to  have  any  pecuniary  interest  in  the  result 
of  the  suit.  Burdine  v.  Grand  Lodge,  37 
Ala.  478. 

Relative  of  stockholder  or  member. 

The  same  rule  as  to  the  competency  of 
stockholders  has  generally  been  applied  to 
relatives  of  stocknolders  in  an  interested 
corporation.  Thus,  the  son  (Georgia  R. 
Co.  V.  Hart,  60  Ga.  550)  or  a  nephew 
(Young  V.  Marine  Ins.  Co.  1  Cranch,  C.  C. 
452,  Fed.  Cas.  No.  18,163)  of  a  stockholder 
in  a  corporation  is  incompetent  as  a  juror 
in  an  action  against  the  corporation. 

And  under  a  statute  authorizing  chal- 
lenges to  a  juror  for  any  cause  "which,  in 
the  opinion  of  the  court,  renders  him  an 
unfit  person  to  sit  on  the  jury,"  the  court 
does  not  abuse  the  discretion  intrusted  to 
it  by  sustaining  challenges  to  jurors  who 
are,   respectively,   a  half  brother   and   the 
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and  this  contract  was  sublet  by  the  origi- 
nal contractors  to  Plunkett,  Edwards,  ft 
Clark.  Some  work  was  done  upon  the 
road  between  TateYille  and  Monticello,  and 
then  it  developed  that  the  railroad  company 
was  without  means.  The  people  about 
Montioello  were  very  anxious  to  secure  a 
railroad,  and  they  began  to  organize  a  con- 
struction company  which  was  to  finance 
the  building  of  the  road  from  Tateyille  to 
Monticello.  With  this  view  the  following 
written  contract  was  signed  by  a  number 
of  persons  interested  in  the  building  of 
the  railroad:  ''Whereas  it  is  proposed  to 
organize  a  corporation  with  a  capital  stock 
of  $100,000,  divided  into  shares  of  $100 
each,  under  the  name  of  the  Monticello 
Railroad  Construction  Company,  with  its 
chief  office  at  Monticello,  Kentucky;  said 
corporation  to  be  organized  for  the  purpose 
of  constructing  and  building  railroads,  and 
especially  for  the  purpose  of  constructing 
and  building  the  Cumberland  River  ft  Nash- 
ville Railroad,  and  taking  over  to  itself 
all  contracts  now  existing  for  building  the 
said  railroad  from  the  Cincinnati  Southern 
Railway,  near  Tateville,  Kentucky,  to  Mon- 
ticello, Kentucky,  and  for  such  other  work 
of  construction  as  may  be  contracted  for: 
Now  we,  the  undersigned,  agree  to  take 'the 
number  of  shares  set  opposite  our  names, 
and  to  pay  for  same  at  the  rate  of  $100 
each,  in  instalments  as  called  for  by  the 
directors  hereafter  to  be  elected.  It  is  fur- 
ther agreed  that  this  subscription  shall  not 
be  binding  until  there  shall  have  been 
$80,000  of  the  capital  stock  of  the  said 
company  subscribed  for  in  good  faith.     It 


Is  further  agreed  thai  tiiis  subscription 
shall  not  be  binding  until  an  agreement 
and  contract  is  entered  into  by  a  committee 
of  the  subscribers  hereto,  and  the  Cumber- 
land River  ft  Nashville  Railroad  Company, 
for  the  construction  of  said  railroad  from 
Tateville  to  Monticello,  Kentucky,  nor  until 
satisfactory  arrangements  shall  have  been 
made  with  the  present  contractors  now  at 
work  and  holding  contracts  for  work  upon 
said  line.  Done  at  Monticello,  Kentucky, 
this  October  1,  1907."  In  October,  1907, 
when  the  necessary  subscription  was  said 
to  have  been  made,  the  Monticello  Con- 
struction Company  was  organized.  After 
the  organization  of  the  company,  satisfac- 
tory arrangements  were  made  witii  the  con- 
tractors holding  contracts  for  work  upon 
the  line,  and  a  conjbract  was  entered  into 
by  a  committee  of  the  subscribers  and  the 
Cumberland  River  ft  Nashville  Railroad 
Company  for  the  construction  of  the  rail- 
road from  Tateville  to  Monticello.  Certain 
subscribers  refused  to  pay  their  subscrip- 
tion when  called  for,  and  this  suit  was 
brought  against  them  by  the  Monticello 
Construction  Company  to  recover  the 
amount  they  had  subscribed.  The  defend- 
ants pleaded  that  $80,000  had  not  been  in 
good  faith  subscribed,  and  relied  on  this 
fact  to  defeat  the  action  on  the  subecrip- 
tion  paper.  On  a  trial  of  the  action,  there 
was  a  judgment  in  favor  of  the  plaintiff, 
and  the  defendants  appeal. 

It  is  -  insisted  for  the  defendants  that 
the  contract  is  simply  an  agreement  to 
subscribe  for  stock  when  the  corporation 
should  be  organized  and  the  conditions  set 


father  of  stockholders  in  a  bank  which  is 
the  defendant  in  the  case  on  trial.  Nation- 
al Bank  v.  Ragland,  —  Tex.  Civ.  App.  — , 
51  S.  W.  661,  affirmed  on  other  points  in 
181  U.  S.  45,  45  L.  ed.  738,  21  Sup.  Ct. 
Rep.  536. 

And  relatives  within  th^  prohibited  de- 
gree of  stockholders  of  a  j^laintiff  corpora- 
tion are  incompetent  as  jurors,  although 
they  are  ignorant,  at  the  time,  that  their 
kinsmen  are  Btockholders.  Bank  of  Univer- 
sity V.  Tuck,  107  Ga.  211,  33  S.  E.  70. 

Under  a  statute  providing  that  no  person 
shall  be  sworn  as  a  juror  who  is  of  kin  to 
either  party  to  any  cause  within  the  fourth 
degree  of  consanguinity  or  affinity,  relatives 
within  the  prescribed  degree  of  persons  in- 
sured with  a  corporation,  who,  under  the 
law  of  its  organization,  are  members  of  the 
corporation,  subject  to  the  payment  of  as- 
sessments for  all  losses  sustained  by  it,  are 
incompetent  as  jurors  in  an  action  against 
the  company  on  one  of  its  policies.  Price 
V.  Patrons'  ft  Farmers*  Home  Protection 
Co.   77  Mo.  App.  236. 

And  a  nephew,  a  first  cousin,  a  second 
cousin,  a  brother-in-law,  an  uncle  by  mar- 
riage, and  a  nephew  by  marriage,  respective- 
40  L.R.A.(N.S.) 


ly,  of  different  policy  holders  of  a  mutual 
fire  insurance  association,  who  have  to  bear 
their  proportionate  shares  of  any  sum  for 
which  the  association  may  be  liable,  are 
incompetent  as  jurors  in  an  action  against 
the  association  on  one  of  its  policies,  al- 
though they  do  not  know,  at  the  time  of  the 
trial,  that  their  respective  relatives  are 
policy  holders  in  the  defendant  association. 
Moore  v.  Farmers'  Mut.  Ins.  Asso.  107  6a. 
199,  33  S.  E.  70. 

On  the  other  hand,  in  Benedict  v.  Penn- 
sylvania Coal  Co.  6  Kulp,  221,  it  was  held 
that  the  fact  that  one  of  the  jurors  was 
a  brother-in-law  of  one  of  the  officers  and 
witnesses  of  the  defendant  company  would 
not  legally  disqualify  him  from  serving. 

And  the  father  of  the  widow  of  a  deceased 
half  nephew  of  the  president  of  a  defendant 
corporation  is  not  incompetent  as  a  juror- 
in  an  action  in  which  tne  corporation  is 
interested.  Miller  v.  South  Covington  ft  C. 
Street  R.  Co.  25  Ky.  L.  Rep.  207,  74  S.  W. 
747. 

As  to  disqualification  of  juror  as  gronnd 
for  new  trial,  see  note  to  Jewell  v.  Jewell» 
18  L.RA..  473.  A.  C.  W. 
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out  in  the  agreement  complied  with,  and 
that  under  the  ruling  of  this  court  in  Mt. 
Sterling  Coalroad  Co.  t.  Little,  14  Bush, 
429,  no  action  can  be  maintained  upon 
the  contract  in  the  name  of  the  corpora- 
tion; but  the  later  cases  fully  maintain  the 
right  of  action^  holding  that  the  rule  was 
correctly  stated  in  the  case  referred  to, 
but  by  inadvertence  was  incorrectly  applied. 
Twin  Creek  &  C.  Tump.  Road  Co.  v.  Lan- 
caster, 79  Ky.  552;  Bullock  t.  Falmouth 
&  C.  H.  Turnp.  Road  Co.  85  Ky.  184,  3 
S.  W.  129;  Cadiz  R.  Co.  ▼.  Roach,  114  Ky. 
934,  72  S.  W.  280;  Curry  v.  Kentucky 
Western  R.  Co.  25  Ky.  L.  Rep.  1372,  78 
S.  W.  435. 

On  the  trial  of  the  case,  the  defendants 
desired  to  interrogate  the  jurors  as  to 
whether  any  of  them  were  related  by  blood 
or  marriage  to  any  of  the  other  stockhold- 
ers in  the  construction  company.  The  court 
refused  to  allow  the  question  answered, 
and  of  this  the  defendants  complain. 
The  other  stockholders  in  the  construction 
company  were  not  parties  to  the  action. 
They  had  no  interest  in  the  action  except 
such  as  the  mere  fact  that  they  were  stock- 
holders in  the  corporation  gave  them.  The 
rule  is  that  a  juror  or  judge  is  not  always 
disqualified  in  a  suit  by  a  corporation  mere- 
ly because  he  is  related  to  some  of  the 
stockholders  in  the  corporation.  The  stock- 
holders themselves  would  not  be  qualified 
to  be  jurors,  but  it  would  be  carrying  the 
rule  further. than  it  has  been  carried  to  say 
that  in  a  case  like  this  all  their  relatives 
were  also  disqualified.  It  was  held  in  New 
York  L.  Ins.  Co.  v.  Johnson,  24  Ky.  L. 
Rep.  1867,  72  S.  W.  762,  that  a  policy 
holder  in  a  mutual  life  insurance  company 
was  not  disqualified  as  a  witness,  under 
§  606  of  the  Civil  Code  of  Practice,  on 
the  ground  that  his  interest  was  so  in- 
finitestimal  as  not  to  amount  to  a  real 
interest.  We  see  no  reason  why  this  should 
not  apply  here,  for  it  clearly  appears  from 
the  record  that  the  other  subscribers  to 
the  contract  have  no  real  interest  in  the 
controversy.  Their  object  was  simply  to 
get  a  railroad,  and  the  proof  shows  their 
stock  is  worth  nothing.  The  authorities 
holding  that  a  kinsman  of  a  stockholder  in 
a  corporation  is  incompetent  as  a  juror 
rest  upon  the  ground  that  the  stock- 
holder is  beneficially  interested  in  the 
result  of  the  litigation.  24  Cyc.  274; 
17  Am.  ft  Eng.  Enc.  Law,.  1126.  Here 
the  stockholders  have  no  real  interest 
in  the  litigation.  On  another  trial  the 
court  will  allow  counsel  for  defendants  to 
ask  the  panel  the  questions  indicated,  as 
tl\ey  will  thus  be  enabled  to  exercise  their 
right  of  peremptory  challenge  more  intel- 
ligently. Questions  may  be  asked  the  panel, 
40  LJl.A.(N.S) 


though  the  answer  to  them  wou.d  not  dis- 
qualify the  juror,  where  the  facts  sought 
might  be  ground  for  the  party  striking 
off  the  juror.  As  he  has  the  right  to  strike 
off  three  without  cause,  he  may  ask  ques- 
tions which  may  enable  him  to  know  who 
the  jurors  are  and  their  relationships. 

At  the  conclusion  of  the  evidence,  the 
court  properly  instructed  the  jury  that  they 
should  find  for  the  plaintiff  unless  they 
believed  from  the  evidence  that  $80,000  had 
not  been  subscribed  to  the  capital  stock  of 
the  company  in  good  faith,  and  that  in  this 
event  they  should  find  for  the  defendants. 
To  define  what  was  a  subscription  in  good 
faith,  he  then  gave  the  jury  the  following 
instruction:  "If  the  jury  believe  from  the 
evidence  that  the  stock  subscribed  to  the 
plaintiff  company  was  subscribed  with  the 
intent  and  expectation  to  pay  for  it,  and 
that  the  party  would  be  able  to  do  so,  and 
without  any  purpose  or  intention  to  engage 
or  assist  in  the  commission  of  a  fraud, 
then  any  such  subscriptions  were  made  in 
good  faith;  but  if  any  subscription  was 
made  without  intending  and  without  ability 
to  pay,  and  for  the  purpose  of  committing 
or  assisting  in  the  commission  of  a  fraud 
upon  the  cosubscribers  and  upon  the  plain- 
titt,  the  Monticello  Construction  Company, 
and  its  board  of  directors  knew  of  such 
intention  or  inability  to  pay  and  such  pur- 
pose or  intention  to  assist  in  committing  a 
fraud,  then  any  such  subscriptions  would 
not  have  been  made  in  good  faith."  In  1 
Morawetz  on  Private  Corporations,  §  141,. 
the  rule  on  the  subject  is  thus  stated:  "It 
is  necessary  also  that  the  required  amount 
of  capital  be  subscribed  by  persons  ap- 
parently able  to  pay  the  assessments  which 
may  be  made  upon  their  shares.  Fictitious 
subscriptions,  or  subscriptions  made  by  per- 
sons unable  to  contribute  their  proportion 
of  the  capital,  do  not  satisfy  the  require- 
ment that  the  whole  capital  of  a  corpora- 
tion shall  be  subscribed  before  its  members 
can  be  assessed;  but,  if  the  required  num- 
ber of  subscriptions  has  been  obtained  in 
good  faith  from  persons  apparently  able  to 
perform  their  duties  as  shareholders,  it  is 
no  defense  to  an  action  against  a  share- 
holder that  some  of  the  subscribers  have 
proved  to  be  insolvent."  See  also  Penobscot 
R.  Co.  V.  White,  41  Me.  512,  66  Am.  Dec. 
257;  Lewey's  Island  R,  Co.  v.  Bolton,  48 
Me.  451,  77  Am.  Dec.  239;  10  Cyc.  400, 
20  Am.  ft  Eng.  Enc.  Law,  937.  The  purpose 
in  getting  up  the  Monticello  Construction 
Company  was  to  get  up  the  money  neces- 
sary to  build  the  railroad.  A  subscription 
which  was  not  made  by  a  person  apparent- 
ly* able  to  pay  it  would  not  be  a  subscrip- 
tion in  good  faith  within  the  meaning  of 
the  contract,  although  it  was  not  made  for 
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the  purpose  of  committing  a  fraud,  and  the 
defendants  were  not  required  t9  show  that 
the  board  of  directors  knew  of  any  such 
fraudulent  intention.  In  lieu  of  the  in- 
struction given,  the  court  should  have  told 
the  jury  that  a  subscription  in  good  faith 
was  one  made  by  a  person  apparently  able 
to  pay  the  assessments  which  might  reason- 
ably be  expected  to  be  made  upon  the  stock, 
although  the  subscriber  proved  to  be  insol- 
vent»  but  that  a  subscription  was  not  in 
good  faith  if  made  by  a  person  whose  ap- 
parent ability  was  not  such  as  a  person 
of  ordinary  prudence  would  have  deemed 
reasonably  sufficient  to  meet  the  assess- 
ments on  the  stock  as  they  might  be  ex- 
pected to  be  made.  While  the  proof  was 
conflicting,  there  was  some  evidence  tend- 
ing to  sustain  the  defense.  The  instruc- 
tion giYen  by  the  court  did  not  fairly  pre- 
sent the  case  to  the  jury,  and  was  preju- 
dicial to  the  substantial  rights  of  the  de- 
fendants under  the  evidence. 

The  proof,  on  another  trial,  as  to  the 
ability  of  the  subscribers  in  contest  to  pay, 
will  be  limited  to  the  facts  known  to  the 
witnesses.  Hearsay  and  information  from 
others  will  be  omitted,  except  it  may  be 
shown  what  information  the  directors  had 
as  to  the  ability  of  the  subscribers  in  con- 
testy  as  this  will  illustrate  whether  they 
exercised  ordinary  care  in  accepting  the  sub- 
floriptions  as  made  by  persons  of  apparent 
ability  to  pay.  The  court  will  allow  proof 
of  all  statements  made  in  the  presence  of 
any  of  the  directors  by  any  of  the  sub- 
scribers, tending  to  show  a  want  of  appar- 
ent ability  to  pay  on  their  part. 

The  subscriptions  made  by  corporations 
which  have  been  paid  are  not  invalid  be- 
cause not  warranted  by  their  articles  of 
incorporation.  When  the  corporation  has 
waived  this  defense  and  paid  its  subscrip- 
tion, it  cannot  be  said  not  to  have  been 
made  in  good  faith'. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  and  further  proceedings 
consistent  herewith. 
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J.  G.  HUFNAGLE 

V. 

'     DELAWARE  ft  HUDSON  COMPANY, 

Appt. 

(227  Pa.  476,  76  Atl.  206.) 

Jury  ..  competence  —  employee  of  cor- 
poration. 

1.  An  employee  of  a  corporation  is  not  a 
competent  juror  in  an  action  against  it. 
40  L.R.A.(N.S.) 


SMdenoe  —  journal  entries  —  opinion 
of  writer. 

2.  An  employee  of  the  weather  bureau 
cannot  be  allowed  to  testify  from  journal 
entries  made  by  a  predecessor  in  the  office, 
that  the  weather  at  a  certain  time  had 
caused  streams  to  rise  rapidly  and  to  over- 
flow adjoining  land,  since  it  consists  large- 
ly of  the  individual  opinion  of  the  writer. 

Same  —  opinion  —  extraordinary  pre- 
cipitation. 

3.  An  employee  of  the  weather  bureau 
who  has  testified  to  the  temperature  and 
precipitation  on  a  certain  date,  and  what 
would  or  would  not  constitute  extraordi- 
nary precipitation,  cannot  state  bis  opin- 
ion whether  or  not  the  precipitation  on  that 
date  was  extraordinary. 

Same  —  collateral  evidence  —  discretion 
to  reject. 

4.  In  a  suit  for  damases  for  injury  to 
land  by  the  damming  back  of  the  water  of 
a  river  at  a  certain  date,  the  court  may, 
in  its  discretion,  exclude  evidence  as  to  the 
precipitation  at  another  date  for  the  pur- 
pose of  explaining  conditions  shown  in  pho- 
tographs taken  m  the  time,  the  matter  be- 
ing on  a  collateral  point. 

Same  —  opinion  —  necessity  of  personal 
knowledge. 

5.  That  witnesses  have  not  gained  their 
knowledge  of  the  condition  of  land^  injured 
by  flood,  by  personal  observation,  does  not 
prevent  their  giving  an  opinion  upon  the 
cost  of  restoring  it,  where  its  condition  was 
described  by  o&er  witnesses. 

Appeal  —  refusal  of  requested  charges 
—  matter  in  general  charge. 

6.  Refusal  to  affirm  requests  to  charge  is 
not  reversible  error  if  the  points  are  suf- 
ficiently covered  in  the  general  charge. 

(March  14,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Ck>mmon  Pleas  for 
Lackawanna  County  in  plaintifTs  favor  in 
an  action  brought  to  recover  damages  for 
the  damming  back  of  water  upon  his  prop- 
erty to  its  injury.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

'Sole,  ^^  Jury:  eompetency  aa  jttror  of 
entplayee,  or  relative  of  ernplouee,  of 
party  or  pereon  interested  In  an  ae- 
tion. 

The  rule  seems  to  be  well  settled  that 
an  employee  of  a  party  to  an  action  is  in- 
competent to  sit  as  a  juror  in  a  case.  Lou- 
isville &  N.  R.  Co.  V.  Cook,  168  Ala.  692, 
63  So.  190;  Central  R.  Co.  v.  Mitchell,  63 
Ga.  173;  Atlantic  Coast  Line  R.  Co.  v. 
bunn,  2  6a.  App.  305,  68  S.  E.  638;  Hub- 
bard V.  Rutledge,  57  Miss.  7;  Louisville,  N. 
0.  k  T.  R.  Co.  V.  Mask,  64  Miss.  738,  2  So. 
360;  Pearce  V.  Quincy  Min.  Co.  149  Mich. 
112,  112  N.  W.  739,  12  Ann.  Cas,  804; 
Burnett  v.  Burlinirton  &  M.  R.  Co.  16  Neb. 
332,  20  N.  W.  280;  Blevins  v.  Erwin  Cot- 
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Messrs.  WlUard,  Warren  &  Knapp,  and 
Welles  &  Torrey,  for  appellant: 

Expert  evidence  as  to  the  cause  of  the 
floods  was  admissible. 

Grigsby  v.  Clear  Lake  Waterworks  Co. 
40  Cal.  405;  Ohio  ft  M.  R  Co.  t.  Neutzel, 
143  111.  46,  32  N.  E.  529;  Ohio  k  M.  R.  Co. 
y.  Webb,  142  111.  404,  32  N.  E.  527;  Biai 
V.  Hardesty,  38  Kan.  540,  16  Pac.  808. 

The  records  of  the  United  States  Weather 
Bureau  are  public  records,  and  as  such  are 
admissible  in  evidence. 

Nolt  V.  Crow,  22  Pa.  Super.  Ct.  113; 
Evanston  v.  Gunn,  99  U.  S.  660,  25  L.  ed. 
306. 


Messrs.  John  P.  Kelly,  R.  W.  Rymer, 
I.  H,  Bnma,  and  M.  J.  Martin,  for  ap- 
pellee: 

One  who  is  in  the  employ  of  one  of  the 
parties  is  incompetent  as  a  juror  at  com- 
mon law. 

17  Am.  k  Eng.  Enc.  Law,  2d  ed.  1127; 
•Thompson  k  M.  Juries,  197,  §  185;  Co. 
Litt.  157b;  3  Bl.  Com.  363;  Tidd,  Pr.  4th 
Am.  ed.  853;  Central  R.  Co.  v.  Mitchell. 
63  Ga.  173;  Hubbard  y.  Rutledge,  57  Miss. 
7;  Louisville,  N.  O.  &  T.  R.  Co.  v.  Mask,  64 
Miss.  738,  2  So.  360;  Burnett  v.  Burling- 
ton A^  M.  R.  Co.  16  Neb.  332,  20  N.  W. 
280.     • 


ten  Mills,  150  N.  C.  493,  64  S.  E.  428; 
Houston  k  T.  C.  R.  Co.  v.  Smith,  —  Tex. 
Civ.  App.  — ,  51  S.  W.  506. 

As  said  in  Burnett  v.  Burlington  k  M. 
R.  Co.  16  Neb.  332,  20  N.  W.  280:  "At 
common  law,  it  is  good  cause  for  challenge 
that  a  juror  ...  is  the  party's  .  .  . 
servant.  .  .  .  Jurors  must  be  indiffer- 
ent between  the  parties,  and  have  neither 
motive  nor  inducement  to  favor  either.  The 
fact  that  the  defendant  is  a  corporation 
does  not  change  the  rule,  nor  render  an 
employee  eligible  to  sit  on  a  jury  in  an 
action  where  the  corporation  is  a  party." 

In  Goodrich  v.  Burdick,  26  Mich.  39,  how- 
ever, the  court  said:  "Though  it  might  not 
have  been  erroneous  for  the  court  to  have 
allowed  Stewart,  the  clerk  of  the  defendant, 
to  sit  as  a  juror,  no  other  cause  being  shown 
against  him,  there  was  no  error  in  rejecting 
him  for  this  cause,  and  we  think  his  rejec- 
tion judicious  and  proper." 

And  in  Hopkins  v.  State,  52  Fla.  39,  42 
So.  52,  a  criminal  prosecution  of  a  baggage 
master  of  a  railway  company  for  eml^zzle- 
ment  of  the  property  of  a  passenger  intrust- 
ed to  him  for  delivery  at  the  passenger's 
destination,  in  which  case  the  trial  court 
had  overruled  challenges  for  cause .  to  ju- 
rors who  were  employees  of  the  railway  com- 
pany, while  all  the  members  of  the  ap- 
pellate court  were  of  the  opinion  that  it  is 
the  better  practice  to  excuse  jurors  under 
such  circumstances,  yet  they  were  equally 
divided  as  to  whether  the  trial  court  could 
be  held  in  error  for  refusing  to  do  so,  and 
this  point  was,  therefore,  not  decided. 

But  in  Crawford  v.  United  States,  212 
U.  S.  183,  63  L.  ed.  465,. 29  Sup.  Ct.  Rep. 
260,  15  Ann.  Cas.  392,  reversing  30  App. 
D.  C.  1,  it  was  held  that  an  employee  of 
the  United  States  government  is  incompe- 
tent as  a  juror  in  a  criminal  prosecution 
instituted  by  the  government. 

Likewise,  in  an  action  to  recover  dam- 
ages for  personal  injuries,  an  agent  or  em- 
ployee of  a  casualty  company  which  had 
insured  the  defendant  against  liability  for 
such  injuries  is  incompetent  as  a  juror. 
Norris  v.  Holt-Morgan  Mills,  154  N.  C.  474, 
70  S.  E.  912;  Featherstone  v.  Lowell  Cotton 
Mills,  —  N.  C.  — ,  74  S.  E.  918. 

And  employees  of  a  lessee  railroad  com- 
pany which  is  operating  the  railroad  of  the 
40  L.ILA.(N.S.) 


lessor  are  incompetent  as  jurors  in  an  ac- 
tion by  a  passenger  against  the  lessor  cor- 
poration for  personal  injuries  received 
through  the  negligence  of  servants  of  the 
lessee.  Georgia  R.  k  Bkg.  Co.  v.  Tice,  124 
Ga.  459,  52  S.  E.  916,  4  Ann.  Cas.  200. 

So,  in  an  action  of  replevin,  the  court 
may  properly  exercise  its  discretion  in  ex- 
cusing for  cause  a  juror  who  is  a  clerk  in 
the  employ  of  a  firm  on  intimate  relations 
with  one  of  the  parties,  and  which  became 
such  party's  bondsman  upon  the  instru- 
ment which  secured  him  in  the  possession 
of  the  property  in  the  original  controver- 
sy.   Hill  y.  Corcoran,  15  Colo.  270,  25  Pac 
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And  in  an  action  by  a  county  clerk 
against  the  county  to  recover  for  eto  officio 
services,  the  trial  judge  does  not  abuse  his 
discretion  by  excusing  for  cause  jurors  who 
are  employees  of  the  county  commissioners. 
Calhoun  County  v.  Watson,  152  Ala.  554, 
44  So.  702. 

On  the  other  hand,  in  Tucker  v.  Buffalo 
Cotton  Mills,  76  S.  C.  539,  121  Am.  St.  Rep. 
957,  57  S.  E.  626,  it  was  held  that  in  an 
action  for  personal  injuries  by  an  employee 
of  a  cotton  mill  against  the  milling  corpo- 
ration, the  mere  fact  that  jurors  are  em- 
ployees of  the  defendant  corporation  and 
of  another  milling  corporation  having  the 
same  president,  or  of  a  store  operate  by 
both  corporations,  does  not  render  them  in- 
competent to  sit  in  the  case. 

And  the  mere  fact  that  one  is  a  clerk  in 
a  corporation  whose  president  is  also  the 
president  of  another  corporation  which  is 
the  defendant  in  an  action  does  not,  in  the 
absence  of  actual  bias  or  prejudice,  render 
him  incompetent  to  sit  as  a  juror  in  the 
case.  Glasgow  v.  Metropolitan  Street  R. 
Co.  191  Mo.  347,  89  S.  W.  915. 

Nor  does  the  fact  that  one  ot  the  jurors 
in  an  action  against  a  corporation  is  a 
clerk  for  a  firm  which  has  an  interest  in 
the  defendant  company  legally  disqualify 
him  from  serving.  Benedict  v.  Pennsyl- 
vania Coal  Co.  6  Kulp,  221. 

Where  each  of  two  parties  has  sued  out 
an  attachment  against  a  common  debtor 
on  the  same  day,  on  the  same  ground, 
through  the  same  attorney,  and  under  the 
same  circumstances,  and  both  attachments 
have  been  levied  on  the  same  property,  and 
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Moschzlsker,  J.,  delivered  the  opinion 
of  the  court: 

At  the  trial  in  the  court  below  it  waa 
charged  that  the  defendant  by  the  conBtruc- 
tion  of  a  narrow  gauge  mine  railroad,  and 
by  the  deposit  in  the  bed  of  the  stream  of 
material  from  an  old  mine  drift,  had  so 
obstructed  the  channel  of  a  riyer  that  the 
water  became  dammed  up  and  broke  the 
banks,  overflowing  and  causing  serious  dam- 
age to  plaintiff's  property.  Holes  or  ra- 
vines were  washed  in  the  surface,  and  large 
quantities  of  culm  were  deposited  upon 
the  land  of  the  plaintiff.  The  injury  oc- 
curred during  certain  floods  in  the  years 
1001  and  1902. 

The  defendant  denied  that  the  river  broke 
the  banks  because  of  any  obstructions  placed 
therein  by  it;  contending  that  the  breaks 
had  come  from  the  natural  force  of  the 
stream  in  flood  times,  and  that  the  over- 
flow had  followed  well-defined  water  chan- 
nels over  the  land  of  the  plaintiff;  further, 
that  the  floods  in  question  were  extraordi- 
nary in  character,  and  the  real  damage  was 
not  caused  by  the  breaking  of  the  banks  of 
the  river,  but  by  the  overflow  of  a  creek 
in  the  vicinity,  which  carried  culm  and 
ashes  down  upon  the  land  of  the  plaintiff. 
The   defendant   claimed   that   the   railroad 


track  complained  of  could  not  have  caused 
the  damage  which  came  from  the  early 
flood  of  1901,  since  it  was  not  constructed 
until  a  later  period.  A  verdict  was  ren- 
dered for  the  plaintiff,  and  the  defendant 
has  taken  an  appeal  to  this  court.  There  are 
twenty-seven  assignments  of  error,  which 
for  the  purposes  of  our  present  consider- 
ation may  be  grouped  into  four  classes: 
(1)  The  rulings  of  the  trial  judge  in  sus- 
taining challenges  to  certain  jurors.  (2) 
Rulings  on  evidence.  (3)  Answers  to  cer- 
tain of  defendant's  points.  (4)  Ck>mplaints 
against  portions  of  the  charge. 

In  the  calling  of  the  jury  counsel  for  the 
plaintiff  challenged  two  of  the  panel  for 
cause,  alleging  that  they  were  employed  by 
the  defendant  company.  The  court  sus- 
tained the  challenge,  stating:  "Taking  it 
as  a  fact  that  the  only  ground  for  challenge 
for  cause  is  that  these  two  jurors  are 
simply  employees,  one  a  miner  and  the  other 
a  division  superintendent  of  some  of  the 
collieries  of  the  defendant  company,  the 
court  is  of  opinion  that  the  challenge  should 
l>e  sustained/'  While  no  Pennsylvania  case 
with  facts  precisely  like  the  one  under 
consideration  has  been  called  to  our  at- 
tention, yet  the  general  principle  is  laid 
down  in  our  cases  that  no  person  should  be 


the  debtor  has  brought  suit  on  each  of  the 
attachment  bonds,  the  mere  fact  that  a 
juror  in  one  of  these  two  suits,  involving 
the  same  issues,  pending  in  the  same  court, 
and  set  down  for  trial  on  the  same  day,  is 
an  employee  of  the  defendant  in  the  other 
suit,  does  not,  in  the  absence  of  a  showing 
of  actual  bias,  render  him  incompetent  to 
serve.  Calhoun  v.  Hannan,  87  Ala.  277,  6 
So.  291. 

And  employees  of  a  railroad  company 
which  has  leased  in  perpetuity  the  prop- 
erty and  franchises  of  another  company 
are  not  disqualified  from  serving  as  jurors 
on  the  trial  of  an  action  against  the  lessor 
company,  for  an  alleged  wrongful  death 
which  occurred  prior  to  the  lease, — it  not 
appearing  that  by  reason  of  their  connec- 
tion with  the  lessee  company  or  otherwise 
they  havo  any  interest  in  the  result  of 
the  trial.  Augusta  Southern  R.  Co.  v.  Mc- 
Dade,  105  Ga.  134,  31  S.  E.  420. 

In  an  action  against  a  city,  a  juror  is  not 
rendered  incompetent  by  the  mere  fact  that 
he  has  previously  performed  some  clerical 
work  for  the  city.  Swope  v.  Seattle,  36 
Wash.  113,  78  Pac  607. 

And  the  mere  fact  that  a  juror  has  oc- 
casionally been  employed  by  a  railroad 
company  to  do  temporary  jobs  when  want- 
ed, without  having  any  contract  for  the 
work,  and  without  being  on  the  company's 
pay  roll,  does  not  render  him  incompetent 
as  a  juror  in  an  action  against  the  com- 
pany. Thompson  v.  Cleveland,  C.  C.  &  I. 
K.  Co.  9  Ohio  Dec.  Reprint,  209. 

Nor  does  the  mere  fact  that  a  juror  has 
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been  in  the  former  employment  of  one  of 
the  parties  to  an  action,  if  he  is  otherwise 
competent,  render  him  incompetent  to  serve 
in  the  case.  Murphy  v.  Southern  P.  Co.  31 
Nev.  120,  101  Pac.  322,  21  Ann.  Cks.  602; 
East  Line  &  R.  River  R.  Co.  v.  Brinker, 
68  Tex.  600,  3  S.  W.  99. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  the  negligent 
killing  of  an  employee,  it  is  no  ground  for 
setting  aside  the  verdict,  that  one  of  £he 
jurors  had  a  brother  and  another  two 
nephews  in  the  service  of  the  defendant. 
Stewart  v.  Louisville  &  N.  R.  Co.  136  Ky. 
717,  125  S.  W.  154. 

And  the  mere  fact  that  a  juror  is  an 
employee  of  a  stockholder  of  a  corpora- 
tion does  not  render  him  incompetent  to 
serve  in  an  action  to  which  the  corpora- 
tion is  a  party  (Dimmack  v.  Wheeling 
Traction  Co.  58  W.  Va.  226,  52  S.  E.  101), 
even  though  the  eoiployer  is  the  owner  of 
a  large  majority  of  the  capital  stock  of  the 
corporation  (Sansouver  v.  Glenlyon  Dye 
Works,  28  R  I.  639,  68  Atl.  545),  or  is  also 
its  president  (Fredericton  Boom  Co.  ▼.  Mc- 
Pherson,  13  N.  B.  8). 

Nor  does  a  trial  court  abuse  its  discre- 
tion in  rejecting  a  juror  who  states  that 
he  is  an  employee  of  men  who  are  officers 
of  the  defendant  corporation,  and  that  if 
the  testimony  is  evenly  balanced  his  preju- 
dice would  be  in  favor  of  the  defendant, 
but  that  he  can  render  a  fair  verdict  on 
the  evidence.  Richey  v.  Missouri  P.  R. 
Co.  7  Mo.  App.  581.  A.  C  W. 
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permitted  to  serve  on  a  jury  who  standB  in 
any  relation  to  a  party  to  the  cause  that 
would  "carry  with  it  prima  facie  evident 
marks  of  suspicion  of  favor/'  as  where  a 
litigant  is  in  a  position  where  "he  might 
exercise  a  control  over  the  juror,"  such  as 
the  relation  of  master  and  servant:  Pipher 
V.  Lodge,  .16  Serg.  &  R.  214;  Harrishurg 
Bank  v.  Forster,  8  Watts,  304;  Cummings 
V.  Gann,  52  Pa.  484.  In  the  present  case 
the  trial  judge  applied  the  rule  to  the 
relation  of  employer  and  employee,  and  in 
this  there  was  no  error. 

We  find  no  reversible  error  in  any  of  the 
rulings  of  the  trial  judge  on  the  admission 
or  rejection  of  evidence.  The  only  assign- 
ments under  this  heading  which  require 
special  notice  are  those  going  to  the  rulings 
upon  the  testimony  of  the  weather  bureau 
official,  and  upon  the  testimony  of  cer- 
tain witnesses  as  to  the  expense  of 
restoring  the  land  to  its  condition  be- 
fore the  flooding.  The  weather  bureau 
station  was  about  six  miles  from  the  lo- 
cation of  the  land  in  question.  The  offi- 
cial in  charge  was  permitted  to  read  from 
the  records,  and  to  testify  at  large  upon 
the  temperature  and  precipitation  at  or 
about  the  times  of  the  various  floods  com- 
plained of,  and  to  tell  the  nature  thereof, 
whether  rain  or  snow.  Being  then  asked  to 
turn  to  his  journal,  and,  having  done  so,  he*^' 
gave  an  answer  which  did  not  contain  exact 
datay  but  stated  facts  concerning  the 
weather  at  a  certain  time;  namely,  that  it 
had  caused  the  rivers  and  streams  to  rise 
rapidly  and  to  overflow  low  lying  adjacent 
lands,  that  certain  lives  had  been  lost,  and 
"had  it  not  been  for  the  warning  to  pre- 
pare for  floods  and  the  snow  melting  rapid- 
ly the  loss  of  life  and  damage  would  doubt- 
less have  been  greater."  An  objection  to 
this  answer  was  sustained  and  the  testi- 
mony ordered  stricken  from  the  record,  the 
trial  judge  stating:  "The  court  is  of  opin- 
ion that  the  regular  official  record  of  the 
weather  bureau  as  to  the  amount  of  pre- 
cipitation each  day  might  fairly  be  con- 
sidered proper  testimony,  but  as  to  the 
mere  diary  kept  by  someone  in  the  office 
we  clearly  think  it  is  objectionable,  because 
it  is  largely  the  opinion  of  the  man  who 
writes  it."  It  is  true  that  in  answer  to  a 
leading  qifestion  as  to  whether  the  diary 
was  required  to  be  kept  by  the  government 
and  was  one  of  the  official  records,  the 
witness  said  "Yes."  But  it  appeared  that 
the  book  had  not  been  kept  by  the  witness, 
but  by  someone  in  the  office  several  years 
before  he  had  become  attached  to  the  sta- 
tion. Under  these  circumstances,  consider- 
ing the  fact  that  the  matter  sought  to  be 
proven  by  the  diary  was  in  no  sense  scien- 
tific data,  but  consisted  largely  of  the  in- 
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dividual  opinion  of  the  person  who  made 
the  entries,  there  was  no  error  in  its  ex- 
clusion. The  question  was  put  to  this  wit- 
ness, "I  will  ask  you  whether,  from  the  rec- 
ords which  you  have  in  your  office  and  to 
which  you  have  referred  in  your  opinion, 
the  storm  of  February  26, — ^27  and  28^— 
1902,  was  or  was  not  an  extraordinary 
flood."  The  question  was  objected  to  and 
the  objection  sustained.  The  witness  was 
not  upon  the  ground  in  1002.  He  could 
and  did  give  the  data  as  to  the  temperature 
and  the  precipitation  on  the  dates  in  ques- 
tion, and  be  also  expressed  his  professional 
opinion  as  to  what  would  and  what  would 
not  constitute  an  extraordinary  precipita- 
tion, giving  figures;  as  these  data  were 
before  the  jury,  it  was  for  them  to  deter- 
mine the  question  of  the  character  of  the 
flood  from  the  evidence,  and  there  was  no 
necessity  for  the  witness's  opinion  on  the 
subject.  Counsel  for  the  defendant  offered 
to  "show  the  precipitation  immediately 
prior  to  October  12,  1903,  for  the  purpose 
of  showing  that  there  had  been  a  consid- 
erable flood  at  that  time,  which,  in  con- 
nection with  the  testimony  of  Mr.  Kemp 
as  to  the  time  when  some  of  the  photo- 
graphs were  taken,  would  tend  to  explain 
to  the  jury  the  conditions  as  they  appear  in 
these  photographs."  The  offer  was  objected 
to  and  the  objection  sustained,  the  trial 
judge  saying:  "This  is  a  kind  of  argu- 
ment, from  premises  to  conclusion,  the  court 
believes  is  based  upon  premises  too  uncertain 
to  permit  the  fact  going  to  the  jury  to  de- 
termine the  matter."  The  flood  of  October 
12,  1903,  was  not  directly  in  issue,  and  aa 
the  matter  offered  was  on  a  collateral 
point,  it  was  within  the  discretion  of  the 
trial  judge  to  say  whether  or  not  he  would 
allow  it. 

The  plaintiff  and  his  witnesses  gave  testi- 
mony sufficiently  describing  the  character 
and  condition  of  the  property  before  the 
floods  which  caused  the  damage;  thereafter 
witnesses  were  offered  to  state  the  expense 
of  restoring  the  land  to  its  prior  condition. 
The  fact  that  some  of  these  witnesses  had 
not  gained  their  knowledge  of  the  condition 
of  the  land  prior  to  the  floods  by  personal 
investigation  would  not  debar  them  from 
giving  the  cost  of  restoring  the  property 
to  the  condition  the  other  witnesses  said 
it  had  then  been  in. 

As  to  the  refusal  to  expressly  affirm  cer- 
tain of  the  defendant's  points,  we  may  say 
that  the  trial  judge  is  not  bound  to  adopt 
the  language  of  points,  but  may  choose  hia 
own  form  of  expression,  and  if  it  gives  the 
law  fully  and  with  substantial  accuracy, 
nothing  further  is  necessary.  Com.  v. 
Lewis,  222  Pa.  302,  71  Atl.  18.  In  the 
present  case  the  points  in  question  were  suf- 


986 


PENNSYLVANIA  SUPREME  COURT. 


JUlVBy 


ficiently  covered  in  the  general  charge, 
wbicli  was  all  that  the  defendant  was  en- 
titled to  ask. 

It  would  serve  no  nseful  purpose  to  fur- 
ther discuss  the  various  assignments,  ex- 
cept to  state  that  none  of  them  show  any- 
thing approaching  reversible  error.  The 
case  was  submitted  to  the  jury  in  a  com- 
prehensive and  accurate  charge  wherein  all 
of  the  issues  were  plainly  pointed  out  with 
clear  and  relevant  instructions  on  the  law; 
and  at  the  end  the  trial  judge  said:  "The 
court  desires  to  know  from  counsel  on  both 
sides  if  it  has  omitted  to  charge  upon  any 
substantial  matter,  or  made  any  mistake." 
To  which  counsel  for  the  defendant  an- 
swered: "No."  The  complaints  now  made 
concerning  abstract  parts  of  the  charge  are 
without  merit  and  cannot  be  sustained. 

The  assignments  of  error  are  all  over- 
ruled, and  the  judgment  is  affirmed. 


IOWA  SUPREMB  COURT. 

T.  W.  BARHYDT 

V. 

W.  C.  CROSS  et  al.,  Appts. 

(—  Iowa,  — ,  136  N.  W.  626.) 

Tax  —  attack  on  aasessment  —  burden 
of  proof. 

I.  One  attacking  a  tax  assessment  on  the 
ground  that  he  has  not  the  property  as- 
sessed has  the  burden  of  showing  that  fact, 
and  his  assessment  cannot  be  canceled  be- 


cause of  absence  of  proof  that  he  possessed 
the  property. 

Same  —  objection  to  assessment  —  speci- 
fication. 

2.  To  make  available  an  objection  that 
money  and  credits  placed  by  a  board  of  re- 
view on  the  tax  list  of  a  protesting  tax- 
payer were  not  itemized,  such  objection 
must  be  made  before  the  board. 

Same  —  change  of  domlcil  —  intention 
—  necessity  of  acquisition. 

3.  One  does  not  lose  his  domicil  so  as  to 
be  exempt  from  taxation  there,  by  starting 
on  an  extended  lourney  with  the  intention 
of  establishing  the  domicil  elsewhere,  antH 
he  has  actually  established  such  domicIL 

(June  6,  1012.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Court  for  Des  Moines 
County  canceling  a  tax  assessment  against 
the  property  of  petitioner.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Poor  A  Poor,  for  appellants: 

The  court  will  presume  in  the  first  in- 
stance that  the  board  acted  properly  and 
upon  sufficient  evidence  as  to  values,  and 
the  burden  is  on  the  appealing  taxp.^yer  to 
overthrow  this  presumption  and  to  estab- 
lish the  injustice  or  inequity  of  the  raised 
assessment. 

Frost  V.  Board  of  Review,  114  Iowa,  108, 
86  N.  W.  213;  First  Nat.  Bank  v.  Esther- 
ville,  136  Iowa  203,  112  N.  W.  829. 

The  domicil  of  the  owner  is  the  place  of 
taxation  of  moneys  and  credits. 

Code,  §  1313;  Barber  v.  Farr,  54  Iowa, 


Note,  '^la  a  datnicil  lost  by  abandon' 
ment  vHthout  intention  of  returning, 
before  acquiring  a  new  one. 

For  cases  on  the  question  when  a  per- 
son who  intends  to  leave  a  state  perma- 
nently, but  has  not  done  so,  becomes  a 
nonresident,  see  the  note  to  Brown  v.  Beck- 
with,  1  L.R.A.(N.S.)   778. 

For  change  of  domicil  as  affected  by  re- 
moval for  the  benefit  of  health,  see  the 
note  to  Pickering  v.  Winch,  9  L.R.A.(N.S.) 
1159. 

For  cases  on  gaining  new  domicil  or  resi- 
dence before  abandoning  occupation  of  old 
residence,  by  purchasing  or  hiring  property 
in  new  locality  with  intention  of  estab- 
lishing permanent  residence  there,  see  the 
note  to  People  v.  Turpin,  33  L.R.A.(N.S.) 
766. 

For  cases  on  when  a  new  domicil  is  ac- 
quired where  a  man  goes  to  the  new  place 
first,  his  family  remaining  in  the  old  place, 
see  the  note  aforesaid  to  People  v.  Turpin. 

The  reader  will  bear  in  mind  that  the 
rule  that  a  domicil  once  acquired  continues 
until  a  new  one  is  acquired  is  a  rule  of 
substantive  law,  as  distinguished  from  the 
rule  that  a  domicil  once  acquired  is  pre- 
sumed to  continue  until  it  is  shown  to  have 
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been  changed,  which  is  merely  a  rule  of 
evidence.  1  Wharton,  Confl.  L.  3d  ed.  1 19- 
121. 

"It  is  a  settled  principle  that  no  man 
shall  be  deemed  to  be  without  a  domicil." 
14  Cyc.  836. 

And  it  is  a  general  rule  that  a  domicil 
is  not  lost  until  a  new  one  is  gained.  Side 
by  side  with  this  rule,  however,  is  the  ex- 
ception of  the  English  eases,  that  the  domi- 
cil of  origin  win  attach  where  there  is 
abandonment  of  a  domicil  or  choice  with- 
out acquisition  of  a  new  domicil  of  choice. 
This  exception  has  not  in  general  found 
favor  in  Ainerica,  at  least  where  the  domicil 
of  origin  and  that  of  choice  are  both  do- 
mestic. 

Domicil  of  origm. 

The  domicil  of  origin  returns  on  sailing 
for  the  home  of  origin  with  the  intent  to 
abandon  the  domicil  of  choice.  The  Indian 
Chief,  3  C.  Rob,  17.    * 

And  the  same  seems  to  have  been  held 
in  Re  Bianchi,  3  Swabey  &  T.  16,  8  L.  T. 
N.  S.  171,  11  Week.  Rep.  240. 

It  may  here  be  noted  that  in  Les  Trois 
Freres,  Stewart,  Vice-Adm.  Rep.  N.  S.  1, 
where  a  Frenchman  naturalized  in  America 
sailed  for  home  with  the  intent  of  giving 
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57,  6  N.  W.  134;  Gilbertson  v.  Oliver,  129 
Iowa,  568,  4  L.R^(N.S.)  953,  105  N.  W. 
1002;  Glotfelty  ▼.  Brown,  148  Iowa,  124, 
126  N.  W.  797. 

•  Where  one  acquires  a  residence,  that  resi- 
dence is  presumed  to  continue  until  he  ac- 
quires another,  and  the  burden  is  on  him 
to  show  a  change  and  the  acquisition  of  a 
new   residence. 

Tuttle  V.  Wood,  115  Iowa,  509,  88  N.  W. 
1056;  Glotfelty  y.  Brown,  148  Iowa,  124, 
126  N.  W.  797;  Re  Titterington,  130  Iowa, 
358,  106  N.  W.  761;  Nugent  t.  Bates,  61 
Iowa,  79,  33  Am.  Rep.  117,  50  N.  W.  76. 

A  change  in  residence  for  purpose  of 
taxation  must  be  something  more  than 
mere  intent. 

Pickering  y.  Cambridge,  144  Mass.  244, 


10  N.  E.  827;  Church  v.  Grossman,  49  Iowa, 
448;  Tuttle  v.  Wood,  116  Iowa,  509,  88  N. 
W.  1056;  Re  Titterington,  130  Iowa,  358, 
106  N.  W.  761. 

Messrs.  Blake  &  Wilson,  for  appellee: 
"Moneys   and   credits,"   is   not  such   an 
assessment   of   property   as   is   sufficiently 
specific. 

Worthington  v.  Whitman,  67  Iowa,  190, 
25  N.  W.  124;  Appanoose  County  t.  Vermil- 
ion, 70  Iowa,  365,  30  N.  W.  616;  Brown 
V.  Grand  Junction,  76  Iowa,  489,  39  N. 
W,  718;  Cedar  Rapids  &  M.  R.  Co.  v.  Cedar 
Rapids,  106  Iowa,  477,  76  N.  W.  728 ;  Wat- 
kins  V.  Couch,  134  Iowa,  1,  111  N.  W.  315; 
Kehe  ▼.  Blackhawk  County,  125  Iowa,  549, 
101  N.  W.  281;  Wahkonsa  Invest  Co.  t. 
Ft.  Dodge,  125  Iowa,  148,  100  N.  W.  617. 


up  his  American  domicil,  and  while  at  sea, 
hearing  that  there  was  a  war,  he  changed 
his  course  to  Boston,  and  was  captured,  it 
was  held,  on  his  stating  that  he  had  in- 
tended, when  steering  for  Boston,  to  aban- 
don his  plan  of  going  to  France  until  after 
the  war,  that  his  American  domicil  h:ul 
not  been  lost. 

In  Munro  ▼.  Mimro,  7  Clark  &  F.  842, 
Cottenham,  L.  C,  said:  "So  firmly,  indeed, 
did  the  civil  law  consider  the  domicil  of 
origin  to  adhere,  that  it  holds  that  if  it  be 
actually  abandoned,  and  a  domicil  ac- 
quired, but  that  again  abandoned,  and  no 
new  one  acquired  in  its  place,  the  domicil 
of  origin  revives." 

In  Udny  v.  Udny,  L.  R.  1  H.  L.  Sc.  App. 
Gas.  441,  9  Eng.  Rul.  Gas.  782  (the  lead- 
ing English  case),  a  Scotchman  went  to  Lon- 
don, where  he  resided  thirty-two  years  and 
then  departed  for  the  continent  to  escape 
his  creditors,  and  lived  in  Boulogne  in  a 
hired  house  for  some  nine  years,  when  he 
came  to  England  in  order  that  his  mistress 
should  have  English  treatment,  and  while 
there  a  son  was  bom;  and  it  was  held 
that  at  the  time  of  the  birth  of  this  son, 
the  father  was  a  Scotchman,  and  that 
therefore  the  subsequent  marriage  of  the 
parties  legitimized  the  son.  There  was 
some  difference  of  opinion  in  the  court  as 
to  whether  the  father  had  ever  acquired 
an  English  domicil,  although  two  of  the 
three  judges  who  spoke  on  the  subject  con- 
sidered that  it  had  been  acquired,  but  that, 
at  the  moment  of  departure  for  the  conti- 
nent, the  Scotch  domicil  revived.  The  court 
overrules  Munroe  v.  Douglas,  6  Madd.  Ch. 
379,  where  it  was  held  that  the  domicil  of 
origin  did  not  revive  upon  the  abandon- 
ment of  the  domicil  of  choice. 

In  King  v.  Foxwell,  L.  R.  3  Ch.  Div.  618, 
where  an  Englishman  emigrated  to  America 
and  acquired  a  domicil  here,  and  then  went 
back  to  England,  forming  no  settled  home, 
but  travelling  around  in  various  places  un- 
til he  died,  in  the  Island  of  Jersey,  it  was 
held  that  he  had  abandoned  his  American 
domicil.  Jessel,  M.  R.,  said:  "A  man  hav- 
ing acquired  a  domicil  of  choice  may  aban- 
don it,  without  it  being  incumbent  on  him 
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to  acquire  a  new  domicil  of  choice;  that  is 
to  say,  he  may  abandon  his  domicil  of 
choice  without  acquiring,  in  strictness,  any 
new  domicil,  because  his  domicil  of  origin 
reverts.  That  doctrine  is  laid  down  by 
Lord  Westbury  in  Udny  v.  Udny,  supra, 
and  consequently  all  that  has  to  be  proved 
in  this  case  is  the  abandonment  of  the 
American  domicil;  it  is  not  incumbent  on 
the  defendants  to  prove  the  acquisition 
of  a  new  domicil  of  choice." 

See  also  the  obiter  statement  of  the  rule 
in  Re  Johnson  [1903]  1  Ch.  821,  72  L.  J. 
Ch.  N.  S.  682,  51  Week.  Rep.  444,  88  L.  T. 
N.  S.  161,  19  Times  L.  R.  309. 

As  heretofore  stated  the  rule  of  Udny 
V.  Udny,  has  not  in  general  found  favor  in 
America.  That  the  automatic  revival  of 
the  domicil  of  origin  should  not  occur 
where  both  domicile  are  domestic  was  held 
in  First  Nat.  Bank  v.  Balcom,  36  Conn.  351, 
where  it  appeared  that  a  native  of  the 
state  of  New  York,  who  afterwards  resid- 
ed in  Missouri,  and  later  at  Branford,  Con- 
necticut, in  the  spring  of  the  year  left 
Branford  with  his  wife,  with  the  intention 
to  abandon  their  residence  there,  and  went 
to  Genesee  in  the  state  of  New  York  for 
the  health  of  his  wife  and  himself,  intend- 
ing to  spend  the  summer  there  in  the  house 
of  his  brother-in-law,  where  his  wife  died 
in  the  latter  part  of  July;  and  it  was  held 
that  the  domicil  of  the  husband  at  the  time 
of  the  death  of  the  wife  was  in  the  state 
of  Connecticut.  The  court  said:  "It  is 
claimed  that,  inasmuch  as  he  left  Branford 
with  no  intention  of  returning  to  that 
place  to  reside,  and  went  to  the  state  of 
New  York,  and  remained  there  in  fact  for 
a  time,  no  matter  what  the  character  of 
his  abiding  may  have  been,  he  became  dom- 
iciled there,  on  the  principle  that  a  na- 
tive domicil  easily  reverts.  Would  it  be 
claimed  that  if  Mr.  Lewin  had  left  Branford 
with  the  intent  to  take  up  his  residence 
in  the  state  of  Ohio,  and  on  his  way  so- 
journed a  few  davs  in  the  state  of  New 
York,  that  would  be  sufficient?  And  what 
real  difference  is  there  between  that  case* 
and  the  present?  In  both  cases  Mr.  Lewin 
had  no  intention  of  permanently  remaining 
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The  boara  ot  review  cannot  put  on  the 
tax  book  a  statement  that  they  think  one 
ought  to  pay,  under  a  certain  classiUcation, 
about  a  specified  amount,  unless  there 
is  a  listing  and  a  valuing  of  specific  prop- 
erty belonging  under  said  classification, 
amounting  to  that  sum. 

Brown  v.  Grand  Junction,  75  Iowa,  488, 
39  N.  W.  718;  Wahkonsa  Invest.  Co.  v.  Ft 
Dodge,  125  Iowa,  163,  100  N.  W.  517. 

Appellee  was  a  nonresident  of  Iowa. 

Ludlow  V.  Szold,  90  Iowa,  176,  57  N.  W. 
676;  Nugent  v.  Bates,  51  Iowa,  77,  33  Am. 
Rep.  117,  50  N.  W.  76;  Botna  Valley  State 
Bank  v.  Silver  City  Bank,  87  Iowa,  479, 
54  N.  W.  472;  Paine,  Elections,  §  47;  Mc- 
Crary,  Elections,  §  105;  Johnson  v.  Smith, 
43  Mo.  499;  Re  Titterington,  130  Iowa,  359, 


106  N.  W.  761 ;  Cohen  ▼.  Danieit,  25  lows, 
88;  Hinds  y.  Hinds,  1  Iowa,  40;  State  t. 
Groome,  10  Iowa,  315;  Cover  v.  Hatten, 
136  Iowa,  63,  113  N.  W.  470;  Scrimgeour 
y.  Chase  145  Iowa,  368,  124  N.  W.  193. 

Beemer,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  are  not  in  dispute.  We  quote 
from  appellante'  brief  such  as  are  deemed 
controlling : 

Prior  to  October  8,  1909,  T.  W.  Barhydt 
resided  at  No.  420  Iowa  street,  in  the  city 
of  Burlington,  Iowa;  the  same  being  an 
eleven  room  brick  house,  with  brick  laundry 
and  barn,  on  a  lot  180x117  feet,  where  he 
had  lived  continuously  for  over  forty  years. 
On  October   8,   1909,   while  still   living  in 


in  the  state  of  New  York.  All  the  differ- 
ence there  is  consists  in  the  fact  that  in 
one  case  his  mind  is  made  up  in  regard 
to  his  future  residence,  and  in  the  other 
it  is  not.  His  abiding  in  both  cases-  is 
temporary.  We  said  in  another  case  upon 
the  present  circuit,  that  a  temporary  resi- 
dence did  not  change  its  character  by  mere 
lapse  of  time.  Whether  it  is  longer  or 
shorter,  it  is  temporary  still.  But  the 
principle  that  a  native  domicil  easily  re- 
verte  applies  only  to  cases  where  a  native 
citizen  of  one  country  goes  to  reside  in  a 
foreign  country,  and  there  acquires  a  domi- 
cil by  residence  without  renouncing  his 
original  allegiance.  In  such  cases  his  native 
domicil  reverts  as  soon  as  he  begins  to  exe- 
cute an  intention  of  returning, — that  is,  from 
the  time  that  he  puts  himself  in  motion 
bona  fide  to  quit  the  country  sine  anomi  re- 
vertendij — ^because  the  foreign  domicil  was 
merely  adventitious  and  de  faotOf  and  pre- 
vails only  while  actual  and  complete.  .  . 
This  principle  has  reference  to  a  national 
domicil  in  ite  enlarged  sense,  and  grows  out 
of  native  allegiance  or  citizenship.  It  has 
no  application  when  the  question  is  be- 
tween a  native  and  acquired  domicil,  where 
both  are  under  the  same  national  juris- 
diction. .  .  .  Mr.  Lewin  had  no  domicil 
in  the  state  of  New  York  when  his  wife 
died,  but  his  domicil  at  that  time  remained 
in  the  town  of  Brantford,  in  accordance  witli 
the  maxims  that  univers^ally  prevail  in  re- 
lation to  this  subject,  that  every  person 
must  have  a  domicil  some  where,  that  he 
can  have  but  one  domicil  for  one  and  the 
same  purpose,  and  that  a  domicil  once  ac- 
quired continues  imtil  another  is  estab- 
lished." 

In  Steers's  Succession,  47  La.  Ann.  1551, 
IS  So.  503,  it  was  said  that  the  theory  of 
the  domicil  of  birth  as  recognized  in  Eng- 
land depended  upon  different  ideas  from 
those  obtaining  in  America;  there  the  idea 
being  to  keep  the  family  together;  here 
there  was  often  a  great  change  of  locality 
in  families  and  individuals.  The  court  said: 
"We  conclude  that  it  will  require  the  same 
facts  only  to  show  a  change  of  domicil 
from  the  domicil  of  birth  that  it  would  * 
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require  to  show  a  change  from  one  selected 
domicil  to  another.  The  revival  of  the  in- 
tention to  return  to  the  domicil  of  birth 
does  not  apply  when  the  domicil  of  origin 
and  of  selection  are  both  domestic.'' 

In  Plant  v.  Harrison,  36  MiJ&c.  649,  74 
N.  Y.  Supp.  411,  Levintritt,  J.,  said:  "The 
English  rule  that  the  domicil  of  origin 
reverts  at  once  upon  the  abandonment  of 
the  domicil  of  choice  (Udny  y.  Udny,  su- 
pra) has  not  been  followed  in  this  country, 
where  the  rule  seems  to  be  that  a  domicil 
once  acquired  continues  not  only  until  it 
is  abandoned,  but  until  another  is  ac- 
quired." 

But  in  Allen  y.  Thomason,  11  Humph. 
536,  54  Am.  Dec.  55,  the  court,  while  de- 
ciding the  case  in  the  main  on  another 
ground,  was  of  the  opinion  that  where  the 
domicil  of  origin  had  been  Tennessee,  and 
the  person  had  afterwards  gone  to  Arkan- 
sas and  lived  there,  and  then  left  Arkansas 
with  the  intention  of  returning  to  Tennes- 
see, while  on  the  way  in  another  state. the 
domicil  would  be  Tennessee. 

So,  in  Sheldon  v.  Foreman,  17  Lane.  L. 
Rev.  85,  it  is  suggested  that  the  domicil 
of  birth  reverts  as  soon  as  one  departs 
from  the  domicil  of  choice  with  intent  to 
resume  his  native  domicil. 

The  domicile  were  in  different  countries 
in  Re  Wrigley,  8  Wend.  134,  where  ttie 
chancellor  said:  "Although  the  plaintiff  in 
error  was  an  inhabitant  of  New  York  while 
he  was  actually  located  there  and  doing 
business  as  a  commission  merchant,  yet 
the  moment  he  broke  up  his  residence  and 
sailed  for  his  native  land,  sine  animo  re- 
vertendif  he  was  no  longer  an  inhabitant 
of  New  York,  but  he  resumed  his  domicil 
of  origin."  But  Allen,  Senator,  in  his  opin- 
ion, apparently  adopts  the  English  view  of 
the  domicil  of  origin.  (The  time  as  of 
which  the  question  was  to  be  determined 
was  Eubsequent  to  the  Journey  to  the  na- 
tive coimtry). 

So,  also,  Story,  J.,  in  Catlin  y.  Gladdugi 
4  Mason,  308,  Fed.  Gas.  No.  2,520,  seems  to 
consider  American  states  as  mutually  for- 
eign, so  far  as  relates  to  the  domicil  of 
origin  and  that  of  choice. 
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that  house,  he  and  his  wife  started  on  a 
trip  of  travel,  study,  information,  and  sight- 
seeing around  the  world,  via  New  York, 
the  Suez  canal,  Egypt,  India,  China,  Japan, 
and  Hawaii,  the  destination  heing  San 
Francisco,  California.  He  left  his  furnished 
home  at  Burlington  in  charge  of  a  care- 
taker. After  leaving  New  York,  the  only 
place  where  they  were  in  territory  con- 
trolled hy  the  United  States  before  reach- 
ing their  destination  was  at  Manila,  Philip- 
pine Islands,  on  December  19,  20,  and  21, 

1909,  and  at  Honolulu  January  23  and  24, 

1910.  They  reached  San  Francisco,  Cali- 
fornia, on  January  31,  1910,  where  their 
water  trip  ended;  and,  after  resting  a  few 
days  there,  they  went  direct  to  Los  Angeles 
and  Pasadena,  Los  Angeles   county,   Cali- 


fornia, spending  part  of  the  time  In  en  eh 
place,  while  Mr.  Barhydt  looked  over  differ- 
ent properties  he  had  in  view  to  purchase, 
first  purchasing  No.  90  South  Grand  avenue, 
Pasadena,  late  in  March.  At  the  same 
time,  he  had  made  an  offer  on  No.  9G9  San 
Pasqual  street,  Pasadena,  which  was  ac- 
cepted within  a  few  days,  t)oth  of  which 
properties  he  owns  now.  Mr.  Barhydt  re- 
mained in  Pasadena  until  April  15th,  when 
he  and  his  wife  returned  to  Burlington  and 
such  portions  of  the  summer  as  they  were 
in  that  city  occupied  No.  420  Iowa  street, 
their  old  home,  and  lived  there  until  De- 
cember 20,  1910.  At  the  date  of  the  trial 
below,  March  7,  1911,  his  house  and  furni: 
ture  in  Burlington  were  in  charge  of  a 
caretaker.     Prior  to  this  trip  around  the 


There  are  some  obiter  observations  by 
Washington,  J.,  in  The  Venus,  8  Cranch«- 
263,  3  L.  ed.  553,  where  in  considering 
domicile  in  different  countries,  he  said: 
"This  national  character  which  a  man  ac* 
quires  by  residence  may  be  thrown  off  at 
pleasure,  by  a  return  to  his  native  country, 
or  even  bv  turning  his  back  on  the  country 
in  which  he  has  resided,  on  his  way  to  an- 
other. To  use  the  language  of  Sir  W. 
Scott,  it  is  an  adventitious  character  gained 
by  residence,  and  which  ceases  by  non -resi- 
dence. It  no  longer  adheres  to  the  party 
from  the  moment  he  puts  himself  in  motion 
bona  fide  to  quit  the  country  sine  animo 
revertendi.  The  Indian  Chief,  3  C.  Rob. 
17.  The  reasonableness  of  this  rule  can 
hardly  be  disputed.  Having  once  acquired 
a  national  character  by  residence  in  a  for- 
eign country,  he  ought  to  be  bound  by  all 
the  consequences  of  it,  until  he  has  thrown 
it  off,  either  by  an  actual  ret^urn  to  his 
native  country,  or  to  that  where  he  was 
naturalized,  or  by  commencing  his  remov- 
al bona  fide,  and  without  an  intention  of 
returning." 

Result  of  abandonment  of  domlclL 

Where  the  domicil  which  is  abandoned 
Is  the  domicil  of  origin,  it  will  remain  the 
domicil  of  the  person  abandoning  it  until 
he  has  acquired  another  domicil. 

In  Somerville  v.  Somerville,  5  Ves.  Jr. 
760,  Arden,  M.  R.,  said:  '*The  original 
domicil,  or,  as  it  is  called,  the  forum  origi- 
niSf  or  the  domicil  of  origin,  is  to  prevail 
until  the  party  has  not  only  acquired  an- 
other, but  has  manifested  and  carried  into 
execution  an  intention  of  abandoning  his 
former  domicil  and  taking  another  as  his 
sole  domicil."  ' 

In  Bell  V.  Kennedy,  L.  R.  1  H.  L.  Se.  App. 
Gas.  307,  9  Eng.  Rul.  Cas.  764,  where  the 
domicil  of  origin  was  Jamaica,  and  the  per- 
son in  question  had  left  the  island  for  good, 
and  was  sojourning  in  Scotland  with  some 
thought  of  settling  down  there,  it  was  held 
that  his  domicil  of  origin  remained.  The 
court  said  that  there  was  nothing  in  the 
proof  to  show  that  his  personal  status  of 
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domicil  had  been  changed  by  that  which 
alone  could  change  it,  his  assumption  of 
domicil  in   another  country. 

In  Mather  v.  Cunningham,  106  Me.  326, 
29  L.R.A.(N.S.)  761,  74  Atl.  809,  18  Ann. 
Cas.  692,  the  court,  in  discussing  the  ques- 
tion whether  it  was  possible  for  the  person 
in  question  to  have  acquired  a  domicil  in 
Shan.&fhai,  and  in  deciding  that  question  in 
the  affirmative,  said:  "Although  the  dece- 
dent may  have  abandoned  his  domicil  of 
origin  so  far  as  his  acts  and  intentions 
were  concerned,  yet  it  is  conceded,  if  he 
was  prevented  by  law  from  acquiring  a 
domicil  of  choice,  that  his  domicil  of  tes- 
tacy or  intestacy  would  continue  from  ne- 
cessity to  be  that  of  origin." 

So,  in  Re  Tootal,  L.  R.  23  Ch.  Div.  632, 
it  was  held  that  an  Englishman  who  went 
to  Shanghai  and  remained  there,  with  the 
intention  of  spending  the  rest  of  his  life 
there,  retained  his  English  domicil,  because 
he  could  not  acquire  a  Chinese  domicil. 

See  also,  as  stating  the  rule,  DeMeli  v. 
DeMeli,  120  N.  Y.  485,  17  Am.  St.  Rep.  652, 
24  N.  E.  996. 

It  is  the  general  American  riile,  at  lenst 
so  far  as  American  domicile  are  concerned, 
that  there  can  be  no  loss  of  domicil  until 
the  acquirement  of  a  new  one.  The  cases 
in  general  do  not  explain  whether  the  re- 
linquished domicil  was  one  of  origin  or  of 
choice.  Barhtdt  v.  Cboss;  Lamar  v.  Ma- 
hony,  Dudlev  (Ga.)  92;  Cooper  v.  Beers, 
143  ni.  25,  33  N.  E.  61;  State  ex  rel.  White 
V.  Scott,  171  Ind.  349,  86  N.  E.  400;  Otis 
V.  Boston,  12  Cush.  44;  Cobb  v.  Rice,  130 
Mass.  231 ;  Borland  v.  Boston,  132  Mass.  89, 
42  Am.  Rep.  424;  Ayer  v.  Weeks,  65  N.  H. 
248,  6  L.R.A.  716,  23  Am.  St.  Rep.  37,  18 
Atl.  1108;  Kellogg  v.  Winnebago  County, 
42  Wis.  97, 

See  also,  as  stating  the  rule,  Abington 
V.  North  Bridgewater,  23  Pick.  170;  Thorn- 
dike  V.  Boston,  1  Met.  242;  Opinion  of  Jus- 
tices, 5  Met.  587;  Cobb  v.  Rice,  130  Mass. 
231;  Hairston  v.  Hairston,  27  Miss.  704, 
61  Am.  Dec.  430;  Crawford  v.  Wilson;  4 
Barb.  504;  Hegeman  v.  Fox,  31  Barb.  475. 

In  Re  High,  2  Dougl.  (Mich.)  515,  the 
court,  in  holding  that  a  new  domicil  had 
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world,  they  were  acenstomed  to  spend  most 
of  their  winters  in  Burlington,  taking  occa- 
sional trips,  but  never  going  away  before 
February  or  March. 

At  the  time  of  taking  Mr.  Barhydt's  dep- 
osition (January  30,  1911),  he  was  living 
at  No.  969  San  Pasqual  street,  Pasadena, 
California,  having  occupied  that  house  since 
December  23,  1910,  the  house  having  been 
purchased  in  March,  1910 ;  and  Mr.  Barhydt 
took  possession  of  the  same  by  placing  a 
caretaker  in  charge  of  it  on  April  22,  1910. 
Mr.  Barhydt  testified  that  he  left  Iowa 
with  the  purpose  and  intention  of  ceasing 
to  have  a  residence  and  domicil  there,  on 
October  8,  1909.  Previous  to  leaving  Bur- 
lington, he  said  he  looked  up  several  places 


in  California  in  view  of  beeoming  %  resi- 
dent and  citizen  of  that  state. 

An  assessment  was  made  against  Bar- 
hydt by  the  assessor  for  the  year  1910  of 
two  dogs,  one  horse,  three  vehicles,  and 
household  furniture  amounting  to  $1,000, 
and  on  this  assessment  roll  was  a  statement 
that  Barhydt  lived  at  Pasadena,  California. 
And  also  the  following  statement:  "I  own 
twenty  shares  of  Merch.  Nat.  Bank  stock, 
and  demand  that  my  indebtedness  be  deduct- 
ed from  value  of  personal  property."  On  this 
roll  Barhydt  also  listed  his  debts,  which 
he  claimed  amounted  to  $47,741.  Thia  roll 
was  made  out  for  Mr.  Barhydt  by  his  at- 
torney, and  was  returned  by  the  aasessor 
to  the  board  of  review. 

When  the  matter  reached  the  board  of 


been  acquired  in  Michigan  by  a  man  former- 
ly domiciled  in  Cuba,  said  that  the  domicil 
in  Cuba  had  undoubtedly  been  abandoned, 
and,  "as  we  have  seen,  he  must  at  the  same 
time  have  acquired  a  new  one  somewhere 
else." 

In  Lamar  v.  Mahony,  Dudley  (Gs.)  92, 
where  a  man  gave  up  his  residence  and 
set  out  with  the  intent  of  removing  to  one 
of  the  western  counties  of  the  state,  but 
his  journey  was  interrupted  at  an  inter- 
vening county,  where  he  was  served  with  a 
writ,  it  was  held  that  at  the  time  of  serv- 
ice he  still  retained  his  old  domicil. 

In  Cooper  v.  Beers,  143  HI.  26,  33  N.  E. 
61,  where  a  woman  resident  of  Blooming- 
ton,  Illinois,  married  a  resident  of  Ohio 
and  afterwards  they  acquired  and  retained 
for  several  years  a  residence  in  St.  Louis, 
which  they  afterwards  abandoned,  intend- 
ing ultimately  to  become  residents  of  either 
Bloomington  or  Salem,  iii  Dlinois,  but  be- 
fore they  had  determined  which  place,  or 
had  adopted  any  home  in  either,  she  died 
intestate,  it  was  held  that  she  was  a  resi- 
dent of  Missouri. 

In  Otis  V.  Boston,  12  Cush.  44,  where  no 
stress  is  laid  upon  the  fact  that  the  old 
domicil  was  that  of  origin,  Shaw,  Ch.  J., 
said:  "In  general,  it  is  laid  down  as  a 
fixed  rule  on  this  subject,  that  every  man 
must  have  a  domicil;  that  he  can  have  but 
one;  and  that,  of  course,  a  prior  one  will 
not  cease  until  a  new  one  is  acquired.  It 
is  then  asked.  What  is  the  condition  of  one 
who  has  purchased  or  hired  a  house,  or 
otherwise  fixed  his  place  of  abode  in  anoth- 
er place,  left  the  town  of  his  last  abode, 
with  all  his  property  and  furniture,  and  is 
on  his  way  to  his  new  abode;  is  he  an 
inhabitant  of  the  place  from  which  he  has 
departed.  If  his  removal  were  towards 
another  town  in  this  state,  we  think  his 
place  of  being  an  inhabitant  would  not  be 
changed.  He  would  certainly  continue  to 
be  an  inhabitant  of  the  state,  and  tax- 
able in  some  town;  and  the  only  question 
would  be,  in  which  he  was  an  inhabitant 
on  the  1st  of  May.  Three  might  claim 
him:  The  one  he  has  left,  the  one  he  is  in, 
and  the  one  to  which  he  is  proceeding.  In 
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such  case  we  think  the  rule  would  apply, 
and  his  home  would  not  be  changed,  either 
to  the  place  of  his  actually  bodily  pres- 
ence or  of  his  destination,  because  in  nei- 
ther would  the  fact  of  actual  presence  and 
the  intent  to  reside  concur.  Not  the  place 
where  he  was  in  itinere,  for  want  of  the 
intent;  nor  of  his  destination,  for  want 
of  his  actual  residence.  If  he  had  left 
the  state  and  actually  passed  its  limits  on 
his  way  to  a  distant  state,  it  would  cer- 
tainly be  a  question  of  more  difficulty  in 
its  various  aspects  as  fixing  his  citizen- 
ship with  a  view  to  succession  and  the  like." 

In  Ayer  v.  Weeks,  65  N.  H.  248,  6  URA. 
716,  23  Am.  St.  Rep.  37,  18  Atl.  1108,  where 
it  appears  that  the  person  in  question  had 
stated  before  the  trial  of  the  action  that 
his  absence  was  temporary,  the  court,  how- 
ever, seems  to  have  considered  the  case  as 
if  he  had  left  his  home  with  the  intention 
of  abandoning  it,  and  said:  "The  case 
shows  that  Weeks's  domicil  was  in  Somers- 
worth,  and  the  fact  is  found  that  he  had 
not  acquired  a  domicil  or  residence  else- 
where. The  fact  that  he  left  Somerswortii 
with  the  intention  never  to  return  did  not 
destroy  his  domicil  there.  Until  he  had 
gained  a  domicil  elsewhere,  he  remained 
a  resident  within  the  jurisdiction  of  the 
insolvency  court,  and  liable  to  be  proceed- 
ed against  in  insolvency." 

In  Borland  v.  Boston,  132  Mass.  89,  42 
Am.  Rep.  424,  the  court  opposed  the  the- 
ory of  Briggs  V.  Rochester,  16  Gray,  337, 
that  aiT ''inhabitant"  means  something  dif- 
ferent than  a  "person  domiciled  in,''  for 
the  purposes  of  taxation,  and  held  that 
they  meant  the  same  thing  under  the 
Massachusetts  Constitution  and  the  stat- 
utes, and  in  sending  the  case  back  for  a 
new  trial,  stated  that  the  plaintiff  had  not 
shown  that  he  had  changed  his  residence 
or  lost  his  residence  in  the  commonwealth 
before  tax  day,  and  said:  "Although  he 
might  have  left  the  commonwealth  with 
the  fixed  purpose  to  abandon  it  as  a  resi- 
dence, he  did  not  leave  it  on  his  way  to  a 
place  certain,  which  he  had  determined  upon 
as  his  future  residence,  and  was  proceed- 
ing to  with  due  despatch;   ai^d,  upon  the 
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review,  it  changed  the  assessment,  as  fol- 
lows: "(11)  Moneys  and  credits  raised 
from  nothing  to  $250,000.  Household  fur- 
niture raised  from  nothing  to  $2,000."  The 
$2,000  is  scratched  out,  and  written  below 
said  $2,000  are  the  figures  "$1,000;"  such 
change  being  made  in  red  ink. 

Against  this  change  the  plaintiff  filed 
the  following  protest  with  the  board: 

To  the  Board  of  Review  of  the  City  of  Bur- 
lington, Iowa:— 
Gentlemen: — 

I,  T.  W.  Barhydt,  protest  against  the  as- 
sessment made  hy  this  board  of  review  re- 
ported as  follows:  "Moneys  and  credits 
raised  from  nothing  to  $250,000.  Household 
furniture  raised  from  nothing  to  $2,000." 


(1)  This  board  is  without  legal  jurisdiction 
or  authority  to  make  said  assessment.  (2) 
T.  W.  Barhydt  is  not  a  resident  of  the  state 
of  Iowa,  and  was  not  on  the  1st  day  of 
January,  1910,  nor  at  any  time  since  Oc- 
tober  8,  1909.  (3)  T.  W.  Barhydt,  on  Jan- 
uary ],  1910,  had  no  moneys  and  credits 
taxable  in  this  jurisdiction  under  the  lawa 
of  the  state  of  Iowa.  (See  affidavit  at- 
tached.) As  to  household  furniture:  (1) 
The  return  of  Mr.  Barhydt  of  household 
furniture  at  $1,000  is  fair  and  equitable, 
and  is  the  full  value  of  his  household  furni- 
ture subject  to  taxation.  (See  affidavit  at- 
tached.) Wherefore  you  are  respectfully 
asked  to  cancel  said  proposed  change. 

This  was   supported  by  an  affidavit  of 


general  rule  that,  having  had  a  domicil 
in  this  commonwealth,  he  remains  an  in- 
habitant, for  the  purpose  of  taxation,  un- 
til he  has  acquired  a  new  domicil,  the  in- 
tention and  fact  had  not  concurred  at  the 
time  when  this  tax  was  assessed." 

In  Barhydt  v.  Cross,  the  court  says, 
"The  only  discordant  note  is  found  in  Lud- 
low v.  Szold,  90  Iowa,  176,  57  N.  W.  676." 
In  that  case  a  person  whose  business  was 
broken  up,  his  home  vacated,  and  his  fam- 
ily "gone,"  appeared  for  a  few  days,  until 
the  morning  of  the  16th  of  the  month,  with- 
out his  family  in  another  county,  with 
some  apparent  intention  of  entering  busi- 
ness there,  and  then  disappeared.  It  was 
held  that  such  latter  county  was  the  place 
of  his  residence  on  the  15th  of  the  month. 
The  court  said:  "To  hold  that  abandon- 
ment can  be  established  only  by  evidence 
that  a  new  residence  has  been  acquired 
would  render  it  impossible  to  show  aban- 
donment in  the  cases  of  those  whose  where- 
abouts are  unknown.  While  the  fact  that 
a  new  residence  has  been  acquired  is  con- 
vincing evidence  that'  the  old  has  been  aban- 
doned, it  is  not  the  only  evidence  by  which 
abandonment  may  be  proven.  The  pre- 
sumption of  continued  residence  may  be 
rebutted  by  any  competent  facts  that  show 
abandonment;  that  show  'an  actual  change 
of  habitation,  with  an  intention  to  make 
a  new  residence.' " 

The  same  American  rule  applies  where 
a  person  is  in  itinere  from  the  old  domicil 
to  a  new  one,  as  has  been  held, 

— when  the  person  in  question  is  in  an- 
other subdivision  of  the  same  state  on  the 
way  to  another  state.  Church  ▼.  Cross- 
man,  49  Iowa,  444;  Bulkley  v.  Williams- 
town,  3  Gray,  493;  Gorman  v.  B.  &  O.  &  C. 
R.  Co.  11  Ohio  Dec.  Reprint,  649; 

— ^when  in  an  intervening  town.  Little- 
field  V.  Brooks,  50  Me.  475; 

— when  in  one  of  the  intervening  states. 
Boyd  V.  Com.  149  Ky.  764,  —  L.R.A.(N.S.) 
— ,  149  S.  W.  1022. 

In  Shaw  v.  Shaw,  98  Mass.  158,  a  mar- 
ried pair  domiciled  in  Massachusetts  left 
that  state  for  Colorado,  and  while  on  the 
way,  in  Pennsylvania,  the  husband  treated 
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the  wife  so  cruelly  that  she  returned  to 
Massachusetts  and  applied  for  a  divorce 
there  on  account  of  the  acts  committed 
in  Pennsylvania,  and  it  was  held  that  the 
legal  domicil  of  the  pair  remained  in  Massa- 
chusetts. The  court  said:  "There  is  no 
authority  for  saying  that  a  former  domicil 
can  be  lost  while  one  is  in  transitu  and 
before  he  has  arrived  at  another  place  in 
which  he  intends  to  establish  himself." 

In  Bi'iggs  V.  Rochester,  16  Gray,  337,  and 
in  Colton  v.  Longmeadow,  12  Allen,  508, 
it  was  held  that  a  person  in  itinere  to  an- 
other state  on  tax  day  was  not  taxable  in 
Massachusetts  as  an  ''inhabitant,"  as  that 
word  did  not  have  the  same  meaning  as 
"domiciled  in;"  but  this  theory  was  disap- 
proved in  Borland  v.  Boston,  132  Mass.  89, 
42  Am.  Rep.  424,  supra. 

In  Cross  v.  Black,  9  Gill  &  J.  108,  the 
court  said  that  the  true  question  involved 
in  the  case  was  "whether  a  citizen  of 
Maryland  intending  to  break  up  his  estab- 
lishment, and  leaving  this  state  with  the 
avowed  design  of  becoming  a  resident  of 
another  state,  and  actually  going  out  of 
this  state  in  pursuance  of  such  design,, 
may,  before  he  reaches  the  point  of  his  in- 
tended destination,  change  his  purpose  and 
return  into  Maryland,  with  his  slaves,  who 
had  accompanied  him,  without  violating 
the"  statute  prohibiting  the  bringing  of 
slaves  into  the  state.  The  court  said:  "The 
numerous  mischiefs  suggested  in  argument 
would  inevitably  result,  if  the  master 
could  be  considered  as  having  lost  his  claim 
to  be  considered  a  citizen  of  Maryland  be- 
fore he  had  become  a  resident  of  another 
place,  placing  him  at  the  mercy  of  all  who 
might  officiously  or  malevolently  oppose  his- 
just  claims  to  the  quiet  enjoyment  of  his 
property,  and  denying  him  the  character  of 
a  citizen  of  any  one  of  the  states,  in  which 
character  alone,  he  could  invoke  the  aid  of 
the  laws  and  legal  tribunals  of  that  govern- 
ment which  is  common  to  all  the  states." 

Of  course,  the  same  rule  would  apply  if 
the  old  domicil  was  that  of  origin.  See 
Graham  ▼.  Public  Administrator,  4  Bradf. 
127,  where  a  person  in  transit  from  Scot* 
land  to  Canada  died  in  the  city  of  New 
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Barhydt  made  on  the  22d  day  of  April, 
1910,  in  which  he  said:  "I  am  not  now, 
and  I  was  not  on  the  Ist  day  of  January, 
1010,  nor  at  any  time  since  said  date,  a 
resident  of  the  state  of  Iowa;  that  I  re- 
moved from  the  state  of  Iowa  to  the  state 
of  California,  leaving  Iowa  for  said  state 
on  the  8th  day  of  October,  1909,-  and  at  no 
time  since  said  date  have  I  been,  nor  am 
I  now,  a  resident  of  the  state  of  Iowa,  but 
am  a  resident  of  the  state  of  California. 


My  removal  from  the  state  of  Iowa  was 
in  good  faith;  and  I  have  no  purpose  of 
again  becoming  a  citizen  or  resident  of 
Iowa.  I  further  state  that  on  the  lat 
day  of  January,  1910,  I  was  not  the  owner 
of  moneys  and  credits  subject  to  taxation 
in  Iowa,  aside  from  national  bank  stocks 
and  savings  bank  stocks,  said  bank  stocki 
all  being  taxable  only  at  the  place  of  the 
location  of  the  bank  and  all  being  paid  by 
said  banks;  nor  did  I  have  in  my  posses- 


York,  and  it  was  held  that  the  law  of 
Scotland  must  determine  the  distribution  of 
her  personal  property. 

Where  the  journey  is  taken  to  resume 
the  domicil  of  origin,  there  is  little  in  the 
modern  American  authorities  directly  de- 
cisive of  the  question  which  of  the  two 
domicils  attaches  in  itinere.  As  has  been 
seen  in  Allen  v.  Tkomason,  11  Humph.  536, 
M  Am.  Dec.  55,  the  court's  opinion  favored 
the  domicil  of  origin  even  between  Ameri- 
can states,  though  the  decision  was  in  the 
main  on  another  ground;  and  in  Sheldon 
V.  Forsman,  17  I^nc.  L.  Rev.  85,  a  similar 
view  seems  to  be  suggested.  The  obiter 
remarks  of  the  courts  in  Re  Wrigley,  8 
Wend.  134,  and  in  The  Venus,  8  Cranch, 
253,  3  Lr.  ed.  553,  favoring  the  domicil  of 
origin,  relate  to  cases  where  the  two  domi- 
cils were  in  different  countries,  but  do  not 
in  terms  exclude  a  similar  view  between 
two  domestic  domicils, 

Mifloellaneous. 

In  Hicks  ▼.  Skinner,  72  K.  C.  1,  the 
court  said  as  to  Skinner,  whoae  domicil 
was  determined  to  be  at  the  place  where 
he  resided:  ''His  domicil  of  origin  was 
Perquimans  county,  North  Carolina,  and 
thence  it  is  inferred  that  his  domicil  con- 
tinued until  he  acquired  a  new  domicil. 
And  doubtless  that  is  the  rule;  but  it  is 
subject  to  exceptions,  else  one  would  not 
abandon  one  domicil  until  he  had  acquired 
another.  Whereas  it  is  well  settled  that 
one  may  abandon  his  domicil  of  origin, 
either  with  the  design  of  acquiring  no  oth- 
er; and  then  until  he  acquires  another,  he 
is  without  domicil,  except  the  domicil  of 
actual  residence.  Wharton  on  the  Conflict 
of  Laws,  §  78,  has  this  head:  'When  a 
person  may  be  without  a  domicil.'  'This, 
according  to  Savigny,  may  occur  in  the 
following  instances:  When  a  prior  domicil 
has  been  abandoned,  and  a  new  one  is 
sought,  but  not  yet  determined  on.  When 
the  business  of  life  is  traveling,  e.  g,, 
agencies,  etc.,  there  being  no  home  as  a 
central  point  of  interest.'  Then  the  only 
course  is  to  assume  residence  to  be  domicil. 
And  this,  as  it  seems  to  me,  is  the  case  of 
Thomas  Skinner."  It  will  be  seen  that 
the  court  is  merely  enforcing  the  modern 
doctrine,  that  no  one  can  be  without  a 
domicil. 

In  State  ▼.  Poydras,  9  La.  Ann.  165, 
where  the  statute  provided:  "Residence 
once  acquired  shall  not  be  forfeited  by  ab- 
sence on  the  business  of  the  state  or  of  the 
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United  States;  but  a  voluntary  absence 
from  this  state  for  two  years,  or  the  acquisi- 
tion of  residence  in  any  other  state  of  this 
Union  shall  forfeit  a  residence  within  this 
state,"  and  it  appeared  that  the  residence 
of  the  person  in  question  had  been  in 
France,  the  court  said:  "But  even  though 
he  had  acquired  no  domicil  in  France,  he 
had  forfeited  his  residence  in  Louiaiaiia  by 
a  voluntary  absence  from  the  state  of  two 
years."  The  person  in  question  was  a 
native  of  France,  who  had  lived  for  many 
years  in  Louisiana  and  had  then  return^ 
to  France,  and  the  question  was  one  as  to 
the  amount  of  inheritance  tax. 

In  Re  Dumas,  32  La.  Ann.  679,  the  Poy- 
dras Case  was  followed,  where  the  question 
was  as  to  jurisdiction  of  the  Louisiana 
court.  Dumas  was  a  native  of  Louisiana, 
but  had'  lived  for  a  good  many  years  in 
Paris,  and  it  was  held  that  the  court  had 
no  jurisdiction;  that  he  had  g^ven  up  his 
domicil  in  New  Orleans.  The  court  said: 
"The  conclusion  is  Irresistible  that  he  for- 
feited his  domicil  here,  even  if  he  acquired 
none  in  France;  and  that  the  lower  court 
had  no  jurisdiction  over  him,  and  there- 
fore over  the  suit  brought  to  interdict  him." 

In  State  ex  rel.  White  v.  Scott,  171  Ind. 
349,  86  N.  £.  409,  where  the  relator  left 
his  home  in  Indiana,  stating  that  he  was 
going  to  the  Southwest  to  make  it  his 
home,  or  that  he  was  going  to  locate  in 
the  Southwest,  and  about  a  month  after- 
wards he  returned  to  his  old  home,  the 
court  said,  in  holding  that  there  was  noth- 
ing to  show  that  he  had  selected  any  place 
as  a  new  home,  and  that  the  presumption 
of  his  continued  residence  in  Indiana  had 
not  been  overcome:  "A  journey  into  an- 
other state  or  territory  for  inspection,  ac- 
companied with  an  intent  permanently  to 
remove  to  such  other  state  if  a  satisfactoir 
place  is  found,  does  not  amount  to  a  change 
of  residence  until  an  approved  location  has 
been  not  only  discovered  and  chosen,  bat 
some  affirmative  step  taken  in  the  transfer 
of  personal  effects  from  the  former  to  the 
latter  place,  as  the  only  and  bona  fide 
home." 

It  may  be  noted  that  in  Olson's  Will, 
63  Iowa,  146,  18  N.  W.  854,  where  a  man 
left  his  domicil  in  Illinois  with  the  inten- 
tion not  to  return,  and  before  locating  per- 
manently he  was  taken  sick  and  went  to 
the  home  of  his  mother  in  Iowa,  where  he 
died,  it  was  held  that  his  domicil  was  at 
the  home  of  his  mother^  where  he  died. 

B.  B.  B. 
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tion,  nor  did  I  own,  any  moneys  and  cred- 
its in  any  stun  issued  by  any  Iowa  corpo- 
ration or  other  Iowa  resident,  or  in  any 
manner  secured  by  Iowa  property,  save 
and  except  two  mortgages,  one  for  $3,000 
and  one  for  $1,000;  and  on  said  January 
1,  1910, 1  was  indebted  as  stated  in  my  orig- 
inal return  in  excess  of  the  sum  of  $47,000, 
more  than  one  half  of  which  indebtedness 
was  due  and  owing  to  Iowa  creditors.  As 
to  household  furniture,  I  have  paid  taxes 
on  household  furniture  at  a  valuation  of 
something  like  $1,000  for  very  many  years. 
My  taxable  household  furniture  is  very  old 
and  worn,  and  its  taxable  value  does  not 
exceed  the  sum  which  I  returned,  to  wit, 
$1,000.    And  further  deponent  sayeth  not." 

This  protest  was  unavailing,  and  plaintiff 
appealed  to  the  district  court,  and  upon 
trial  there  the  assessment  on  moneys  and 
credits  in  the  sum  of  $250,000  was  canceled. 
Plaintiff  at  that  trial  introduced  no  testi- 
mony showing,  or  tending  to  show,  that  he 
did  not  have  the  amount  of  moneys  and 
credits  with  which  he  was  assessed.  On 
the  contrary,  his  testimony  was  directed 
wholly  to  the  issue  as  to  his  residence  on 
January  1,  1010. 

The  appeal  for  and  on  behalf  of  the  de- 
fendants challenges  the  ruling  of  the  trial 
court  in  canceling  the  assessment  on  moneys 
and  credits.  As  no  testimony  was  adduced 
by  plaintiff  showing  that  he  was  not  pos- 
sessed of  the  amount  of  moneys  and  cred- 
its with  which  he  was  assessed,  the  finding 
of  the  trial  court  cannot  be  sustained  on 
the  theory  that  defendants  offered  no  evi- 
dence that  he  had  such  property  subject  to 
taxation.  King  v.  Parker,  73  Iowa,  767, 
34  N.  W.  461. 

2.  In  support  of  the  court's  ruling,  it 
is  contended  that  the  assessment  made  by 
the  board  of  review  cannot  be  sustained,  be- 
cause it  was  upon  moneys  and  credits  with- 
out specification  as  to  items.  The  exact 
point  here  is  that  the  board  acts  simply  as 
and  for  the  assessor;  and  that,  as  it  was 
the  duty  of  the  assessor  to  list  the  kind 
and  character  of  items  under  the  head  of 
moneys  and  credits,  as,  notes,  bonds,  money 
in  bank,  book  accounts,  etc.,  so  it  was  the 
duty  of  the  board  to  do  likewise;  and  that 
its  assessment  of  "moneys  and  credits 
raised  from  nothing  to  $260,000"  is  irregu- 
lar and  illegal,  and  should  be  set  aside. 
The  statute  provides  for  such  a  listing  by 
the  assessor  (see  Code  Supp.  §  1360),  with 
forms  there  given.  But  this  seems  to  be 
largely  for  convenience,  in  order  that  it 
might  be  deducted  from  the  net  amount  as 
brought  forward  onto  the  roll  in  another 
place.  There  is  no  provision  of  this  kind 
with  reference  to  the  action  of  the  board 
of  review.  Without  passing  upon  the  ne- 
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cessity  of  such  a  course,  it  is  enough  for  the 
present  to  say  that,  in  making  his  protest 
before  the  board  of  review,  planitiff  made 
no  such  claim  as  is  now  insisted  upon. 
We  have  fully  set  forth  all  the  specifica- 
tions contained  in  that  protest;  and  none 
of  them,  as  it  seems  to  us,  covers  the  nuit- 
ters  now  under  consideration.  That  plain- 
tiff is  confined  to  the  objections  there  made 
is  elementary.  Brown  v.  Grand  Junction, 
76  Iowa,  489,  39  N.  W.  718;  Cedar  Rapids 
k  M.  C.  R.  Co.  V.  Cedar  Rapids,  106  Iowa, 
477,  76  N.  W.  728;  Gibson  v.  Cooley,  129 
Iowa,  629,  106  N.  W.  1011;  Farmers'  Loan 
&  T.  Co.  V.  Fonda,  114  Iowa,  728,  87  N. 
W.  724. 

By  no  stretch  of  the  imagination  can  it 
be  said  that  the  question  as  to  the  validity 
of  the  schedule  was  made  before  the  board. 
It  is  quite  important  that  such  objection  be 
made  before  the  board,  in  order  that  it  may 
make  a  correction  at  the  time,  and  thus  re- 
quire of  the  taxpayer  that  he  bear  his  just 
proportion  of  the  burdens.  Unless  so  made, 
he  should  ever  after  hold  his  peace,  and 
not  be  allowed  to  question  the  form  of  the 
assessment. 

3.  But  a  single  question  is  left»  and  thai 
the  primary  one:  Was  Barhydt  domiciled 
at  Burlington  on  January  1,  1910,  or  had 
he  such  a  residence  there  as  subjected  his 
property  to  taxation  in  that  district  T  It 
is  perfectly  manifest  that  that  was  his 
home  until  he  started  on  his  trip  around 
the  world,  and  that  he  did  not  gain  a 
residence  or  domicil  at  any  other  place 
until  after  the  1st  of  January,  1910.  Al- 
though on  the  ocean  on  January  1st,  he 
had  a  residence  or  domicil  somewhere;  for 
he  could  not  fully  expatriate  himself.  Had 
he  died  on  his  journey,  or  gone  down  with 
his  ship,  as  so  many  brave  men  have  recent- 
ly done,  there  could  be  no  question  as  to 
his  domicil.  His  will,  if  he  had  made  one, 
would  undoubtedly  have  been  probated  at 
Burlington;  and  his  estate,  if  he  left  no 
will,  would  have  been  administered  by  the 
courts  of  this  state,  and  in  Des  Moines 
county.  As  Barhydt  must  have  had  a 
residence  and  domicil  somewhere,  it  is  for 
the  courts  to  decide  where  that  was,  under 
the  record  now  presented.  Residence  and 
domicil  have  no  uniform  meaning  in  law; 
and  when  it  becomes  necessary  to  interpret 
them,  much  depends  upon  the  nature  of  the 
action. 

Cases  of  abandonment  of  residence,  as 
applied  to  homesteads,  or  as  to  residence 
where  it  is  not  essential  that  one  have  a 
homestead  at  all,  or  a  definite  residence, 
for  the  purposes  of  the  case,  are  not  ap- 
plicable to  such  controversies  as  this,  where 
a  man  must  have  a  residence  or  domicil 
somewhere.  Courts  endeavor  to  construe 
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revenue  laws  so  that  each  one  will  share 
his  just  burden  of  taxation;  and  he  should 
pay  his  taxes  somewhere.  Hence  it  is  the 
universal  rule,  in  construing  revenue  stat- 
utes, that,  as  a  man  must  have  a  domicil 
or  taxing  residence  somewhere,  bis  old 
residence  will  be  deemed  his  present  one 
until  a  new  one  is  acquired.  If  this  were 
not  the  rule,  a  man  might  escape  taxation 
altogether.  Assuming,  for  the  purposes 
of  argument,  as  we  must,  that  the  laws  of 
California  are  the  same  as  our  own,  Bar- 
hydt  would  escape  all  taxation  for  the  year 
1910,  were  he  successful  on  this  appeal; 
for  he  could  not,  under  the  record,  be 
taxed  in  California.  Our  own  cases,  with 
possibly  one  exception,  sustain  this  view, 
and,  as  we  shall  see,  this  is  the  holding  else- 
where. Of  our  own  cases  supporting  the 
conclusion  here  reached,  see  Tuttle  v.  Wood, 
115  Iowa,  509,  88  N.  W.  1056;  Glotfelty 
V.  Brown,  148  Iowa,  124,  126  N.  W.  797; 
Re  Titterington,  130  Iowa,  358,  106  N.  W. 
761;  Kugent  v.  Bates,  51  Iowa,  79,  33  Am. 
Rep.  117,  50  N.  W.  76;  Cover  v.  Hatten, 
136  Iowa,  65,  113  N.  W.  470. 

In  Cover's  Case,  it  is  said:  "Where  one 
acquires  a  residence,  that  residence  is  pre- 
sumed to  continue  until  he  acquires  anoth- 
er; and  the  burden  is  upon  him  to  show  a 
change,  and  the  acquisition  of  a  new  resi- 
dence. .  .  .  This  change,  for  purposes 
of  taxation,  must  be  something  more  than 
a  mere  intent.  It  involves  a  change  in 
placQ  as  well.  ...  In  other  words,  the 
mere  intent  of  the  plaintiff  to  change  his 
residence,  no  matter  how  expressed,  will 
not  constitute  a  change,  unless  there  be  a 
change  in  abode  as  well." 

In  Titterington's  Case,  we  said:  "A  man 
must  have  a  domicil  somewhere.  He  cannot 
have  two  at  the  same  time;  and  a  domicil 
once  gained  remains  until  a  new  one  is  ac- 
quired. Two  things  must  concur  to  effect 
a  change  of  domicil.  There  must  be  actual 
residence  and  the  intent."  In  Tuttle's  Case, 
this  was  said:  "The  change  [of  domicil] 
cannot  be  made  except  fcLcto  ei  ammo.  Both 
are  alike  necessary.  Either,  without  the 
other,  is  insufficient.  Mere  absence  from 
a  fixed  home,  however  long  continued, 
cannot  work  the  change.  There  must  be 
animus  to  change  the  prior  domicil  for 
another.  Until  the  new  one  is  acquired, 
the  old  one  remains." 

The  other  cases  use  like  expressions;  and 
the  only  discordant  note  is  found  in  Lud- 
low V.  Szold,  90  Iowa,  175,  57  N.  W.  676, 
relied  upon  by  appellee.  That  decision  was 
by  a  divided  court,  however,  and  the  ques- 
tion involved  was  not  one  of  taxation.  In 
so  far  as  any  of  the  language  used  is  at 
variance  with  that  used  in  the  taxation 
cases  since  decided,  and  to  which  we  have 
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made  reference,  it  must  be  regarded  disap- 
proved. For  purposes  of  taxation,  the  word 
"residence,"  as  used  in  our  statutes,  means 
"domicil."  Barber  v.  Farr,  54  Iowa,  57, 
6  N.  W.  134;  Gilbertson  v.  Oliver,  129  Iowa, 
568,  4  L.R.A.(N.S.)  953,  105  N.  W.  1002; 
Glotfelty  V.  Brown,  148  Iowa,  124,  126  N. 
W.  797. 

We  make  this  reference  for  the  purpoee 
of  showing  the  applicability  of  cases  from 
other  jurisdictions  which  support  the  rule 
we  have  adopted.  Thus,  in  Borland  t. 
Boston,  132  Mass.  89,  42  Am.  Rep.  424: 
"One  domiciled  in  Boston,  Massachusetts, 
went  to  Europe  in  1876  with  his  family,  for 
an  indefinite  term  of  absence,  and  remained 
abroad  until  1879.  On  leaving,  he  had  de- 
termined never  to  return  to  reside  in  Bos- 
ton, and  before  May  1,  1877,  he  had  decided 
to  take  up  his  residence,  on  his  return, 
in  Waterford,  Connecticut;  and  on  his  re- 
turn he  went  there  to  reside.  Held,  that 
his  'domicil,'  for  the  purposes  of  taxation, 
was  in  Boston  on  the  1st  of  May,  1877." 

In  the  opinion,  it  is  said:  "Upon  the 
whole,  therefore,  we  can  have  no  doubt 
that  the  word  'inhabitant,'  as  used  in  our 
statutes  when  referring  to  liability  to  taxa- 
tion, by  an  overwhelming  preponderance  ot 
authority,  means  'one  domiciled.'  While 
there  must  be  inherent  difficulties  in  the 
decisiveness  of  proofs  of  domicil,  the  tcsst 
itself  is  a  certain  one;  and,  inasmuch  as 
every  person,  by  universal  accord,  must 
have  a  domicil,  either  of  birth  or  acquired, 
and  can  have  but  one,  in  the  present  state 
of  society,  it  would  seem  that  not  only 
would  less  wrong  be  done,  but  less  incon- 
venience would  be  experienced,  by  making 
domicil  the  test  of  liability  to  taxation, 
than  by  the  attempt  to  fix  some  other  nec- 
essarily more  doubtful  criterion.  .  .  . 
The  plaintiff  does  not  bring  himself  within 
this  rule;  for,  although  he  might  have  left 
the  commonwealth  with  the  fixed  purpose  to 
abandon  it  as  a  residence,  he  did  not  leave 
it  on  his-  way  to  a  place  certain,  which  he 
had  determined  upon  as  his  future  resi- 
dence, and  was  proceeding  to  with  due  de- 
spatch; and  upon  the  general  rule  that, 
having  had  a  domicil  in  this  commonwealth, 
he  remains  an  inhabitant,  for  the  purpose 
of  taxation,  until  he  has  acquired  a  new 
domicil,  the  intention  and  fact  had  not 
concurred  at  the  time  when  this  tax  was 
assessed."  See  also  Bulkley  ▼.  Williams- 
town,  3  Gray,  493. 

The  court  there  said :  "The  general  rule, 
and,  for  practical  purposes,  a  fixed  rule.  Is 
that  a  man  must  have  a  habitation  some- 
where; he  can  have  but  one;  and  therefore 
in  order  to  lose  one,  he  must  acquire  an- 
other. This  is  the  test,  the  practical  test; 
and  it  is  hardly  ikecessary  to  say  how  im- 
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portant-  it  is  to  have  a  practical  rule,  and 
a  general  rule.  One  of  the  fixed  rules  on  I 
the  subject  is  this:  That  a  purpose  to 
change,  unaccompanied  by  actual  removal 
or  change  of  residence,  does  not  constitute 
a  change  of  domicil.  The  fact  and  the  in- 
tent must  concur.  He  must  remove,  with- 
out the  intention  of  going  back.  The  ques- 
tion here  is  whether  he  can  abandon  one, 
without  acquiring  another;  and  we  think 
it  has  always  been  held  that  he  cannot.  If 
he  goes  into  another  state,  and  returns  for 
his  family,  his  personal  presence  there, 
concurring  with  the  intent,  may  fix  his  dom- 
icil there.  But  if  he  has  not  previously  re- 
moved to  the  other  state,  he  has  not  ac- 
quired a  domicil  there,  or  lost  one  here." 

This  case  followed  Kilburn  v.  Bennett,  3 
Met.  199,  to  which  reference  is  made. 
These  cases  are  closely  in  point,  and  seem 
to  rule  the  one  now  before  us.  In  addi- 
tion to  that,  they  support  all  our  later 
cases.  See  also  Kellogg  v.  Winnebago  coun- 
ty, 42  Wis.  97,  wherein  it  is  said:  "For 
the  purpose  of  taxation  and  the  discharge 
of  those  duties  which  every  person  owes 
to  society  and  the  government  that  pro- 
tects him,  a  person  cannot  be  without  a 
residence  or  domicil,  so  that,  if  he  quits  a 
place  with  Intent  to  take  up  his  residence 
or  domicil  in  another,  he  may,  while  in 
transitu,  have  no  domicil.  'But  the  more 
correct  principle  ^ould  seem  to  be  that 
the  original  domicil  is  not  gone  until  a  new 
one  has  been  actually  acquired  facto  et 
animo.'  Story,  Confl.  L.  §  47.  We  use  the 
words  'residence'  and  'domicil'  interchange- 
ably, as  synonymous  terms  under  our  stat- 
ute. Hall  V.  Hall,  26  Wis.  600.  And,  in 
the  language  of  Shaw,  Gh.  J.,  we  say :  'The 
general  rule,  and,  for  practical  purposes, 
a  fixed  rule,  is  that  a  man  must  have  a 
habitation  somewhere;  he  can  have  but  one; 
and  therefore,  in  order  to  lose  one,  he  must 
acquire  another.  This  is  the  test,  the 
practical  test;  and  it  is  hardly  necessary  to 
say  how  important  it  is  to  have  a  practical 
rule,  and  a  general  rule.  One  of  the  fixed 
rules  on  the  subject  is  this:  That  a  pur- 
pose to  change,  unaccompanied  by  an  ac- 
tual removal  or  change  of  residence,  does 
not  constitute  a  change  of  domicil.'" 

The  following  also  support  the  rule  we 
have  adopted:  Littlefield  v.  Brooks,  50 
Me.  475;  Schmoll  v.  Schenck,  40  Ind.  App. 
58 1,  82  N.  E.  805,  and  the  many  cases 
cited.  Indeed,  there  seems  to  be  no  discord- 
ant note  in  the  cases,  in  so  far  as  they  re- 
late to  the  subject  of  taxation. 

On  the  1st  day  of  January,  1910,  Bar- 
hydt  was  domiciled  in  Burlington,  Iowa; 
and  that  was  the  place  of  his  residence  for 
the  purposes  of  taxation.  He  had  not,  by 
the  widest  stretch  of  imagination,  become 
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a  resident  of  California,  and  at  that  time 
had  not  determined  for  himself  where  his 
residence  would  be  in  that  state  after  his 
arrival  there. 

The  District  Covai  wtm  in  error  in  can- 
celing thjs  assessment,  and  its  judgment 
must  be,  and  it  ii»  reversed. 
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R.  H.  NEVILLB 
▼. 

SOUTHERN  RAILWAY  COMPANY,  Pllf. 

in  CertiorarL 

[(—  Tenn.  — ,  146  8.  W.  846.) 

Carrier  —  assault  on  passenc^er  -*  ex- 
cess of  agent's  authority. 
A  railroad  company  is  liable  for  an  as- 
sault by  its  station  agent  upon  a  passenger 
waiting  in  the  station  to  take  a  train,  al- 
though it  grew  out  of  a  discussion  concern- 
ing business  in  which  the  railroad  oompany 
was  in  no  way  interested. 

(April  13,  1912.): 

CERTIORAEI  to  the  Court  of  Civil  Ap- 
peals to  review  a  judgment  reversing  a 
judgment  of  the  Circuit  Court  for  Shelby 
County,  in  defendant's  favor,  in  an  action 
brought  to  recover  damages  for  an  alleged 
assault  upon  plaintiff  by  defendant's  serr- 
ant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bell,  Terry  &  Ball  for  plaintilT. 

Messrs.  Caruthers  Ewing  and  R.  B. 
King  for  defendant. 

Buchanan,  J.,  delivered  the  opinion  of 
the  court: 

This  case  is  here  on  petition  for  certiorari. 
From  an  adverse  verdict  and  judgment  in 
the  circuit  court,  rendered  by  direction  of 
the  trial  judge,  the  plaintiff  prosecuted  his 
appeal,  and  the  court  of  civil  appeals  re- 
versed and  remanded  the  cause  for  a  new 
trial. 

The  theory  of  plaintiff,  apparent  in  his 
declaration  and  proof  (no  evidence  having 
been  offered  by  defendant),  was  that  at  the 
time  of  the  occurrence  of  the  matter  com- 
plained of  the  relation  of  passenger  and 
common  carrier  existed  between  him  and 
defendant.  It  was  averred  and  proven  that 
in  the  ticket  office  of  defendant,  located  in 
its  railway  station  at  Germantown,  Tennes* 

Note. —  See  note,  post,  999. 

As  to  the  degree  of  care  owing  to  a  pass- 
enger at  a  station,  see  note  to  8t.  Louis, 
I.  M.  A  S.  R.  Co.  ▼.  Woods,  33  L.R.A.(N.S.) 
855. 
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BM,  tlie  agent  of  defendant  in  charge  of  the 
ticket  office  and  station  committed  upon 
the  body  of  plaintiff  an  unwarranted,  un- 
provoked, brutal,  and  painful  assault  and 
battery,  in  the  presence  of  other  persons  in 
the  station  assembled,  and  at  a  time  when 
plaintiff  was  waiting  for  the  arrival  of  one 
of  defendant's  trains,  bound  for  Memphis, 
on  which  he  intended  to  become  a  passenger, 
for  which  passage  he  had  already  paid,  and 
was  the  holder  of  a  ticket  issued  by  defend- 
ant, showing  his  right  to  such  passage. 

It  further  appears  that  plaintiff  was  a 
colored  school-teacher  resident  in  German- 
town,  but  teaching  school  in  Memphis,  who 
daily  traveled  to  and  from  his  work  by 
means  of  defendant's  train;  that  plaintiff 
was  a  man  of  good  character,  and  that  after 
reaching  defendant's  station,  on  the  day  in 
question,  he  was  properly  conducting  him- 
self in  the  station  when  the  agent  called 
him  into  the  ticket  office,  also  a  part  of 
the  station,  and  engaged  plaintiff  in  the  dis- 
cussion of  a  matter  of  business  which  the 
agent  had  undertaken  t9  conduct  between 
plaintiff  and  another,  but  in  which  the  de- 
fendant had  no  interest  whatever,  and  dur- 
ing the  discussion  of  this  business  the  agent 
became,  without  just  cause,  greatly  enraged, 
and  committed  the  assault  and  battery 
about  five  minutes  before  the  schedule  time 
for  the  arrival  of  the  train  for  which  plain- 
tiff was  waiting. 

Defendant,  without  controverting  the 
facts  recited,  insists  that  from  them  its  non- 
liability appears;  that  the  rule  respondeat 
superior  is  controlling,  and  that  under  this 
rule  the  moment  plaintiff  stepped  into  the 
ticket  office  at  the  invitation  of  the  agent, 
intending  there  to  transact  other  business 
than  the  pursuit  of  his  journey  to  Memphis, 
he  ceased  to  be  an  intending  passenger,  and 
was  no  longer  under  the  protection  of  the 
carrier  as  such,  and  that  the  origin  of  the 
assault  and  battery,  being  a  matter  wholly 
foreign  to  the  contract  of  carriage,  was 
wholly  personal  between  the  agent  as  an 
individual  and  plaintiff  as  such,  and  wholly 
without  the  scope  of  the  employment  of  the 
agent  as  such,  and  therefore  that  defendant 
is  not  in  law  liable  to  respond  for  the  un- 
lawful and  unauthorized  act. 

It  is  clear  that  the  trial  judge,  in  direct- 
ing the  verdict,  adopted  defendant's  view, 
and  equally  clear  to  us  that  he  was  in  error. 
Plairitiff's  declaration  was  in  one  count  on 
the  facts  of  the  case,  and  on  these  his  suit 
is  manifestly  based  upon  a  breach  by  the 
defendant  of  its  duty  to  him  while  he  was 
a  passenger  waiting  in  its  station  for  the 
arrival  of  one  of  its  trains.  We  must  look 
beyond  the  limits  of  the  rule  respondeat  su- 
perior to  find  the  controlling  principle  in 
this  case. 
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The  distinction  above  suggested  is  noted 
by  Mr.  Thompson  in  his  work  on  Negligence, 
in  discussing  the  doctrine  of  respondeat  su- 
perior, where  he  says:  "It  must  be  borne  in 
mind  that,  in  these  cases  of  the  expulsion 
of  trespassers  from  the  vehicles  of  a  carrier, 
the  governing  principle  is  the  rule  of  re- 
spondeat superior,  which  we  are  considering, 
and  is  entirely  different  from  the  principle 
which  governs  in  a  case  of  the  wrongful  ex- 
pulsion or  other  maltreatment  of  a  pas- 
senger by  the  servants  of  the  carrier.  Such 
maltreatment  is  a  violation  of  the  duty 
which  the  carrier  has  assumed  of  transport- 
ing the  passenger  in  safety,  and  it  is  quite 
immaterial,  in  respect  of  his  liability,  by 
what  kind  or  grade  of  servant  the  duty  has 
been  violated."  1  Thomp.  Neg.  2d  ed. 
§  664,  p.  523. 

We  are  therefore  to  look  to  the  broader 
rule  of  liability  growing  out  of  the  relation- 
ship of  passenger  and  carrier,  and  declared 
by  the  courts  as  a  matter  of  sound  public 
policy  to  be  created  by  the  establishment  of 
that  relationship.  A  fair  statement  of  this 
rule,  so  far  as  the  purposes  of  this  case  are 
concerned,  is  to  be  found  in  Hutchinson  on 
Carriers,  in  these  words: 

''The  authority  of  carriers  of  passengers 
to  make  and  enforce  such  reasonable  regula- 
tions as  are  necessary  to  protect  from  an- 
noyance, insult,  or  injury  those  who  are 
invited  to  their  depots  or  stations  to  be- 
come passengers  cannot  be  questioned.  And 
the  wilful  or  negligent  failure  to  make  and 
enforce  such  reasonable  regulations  will  ren- 
der them  liable  in  damages  for  any  in- 
juries directly  resulting  to  persons  who  re- 
pair there  for  the  purpose  of  becoming 
passengers.  But  since  such  carriers  are  re- 
quired to  exercise  only  ordinary  care  to  pro- 
tect their  passengers,  or  those  intending  to 
become  such,  from  the  turbulent  or  disorder- 
ly conduct  of  persons  in  their  depots,  it 
must  appear,  in  order  to  establish  a  liability 
against  a  carrier  where  an  injury  has  arisen 
from  such  a  source,  that  the  agent  in  charge 
of  the  station  knew,  or  had  opportunity  to 
know,  that  the  injury  was  threatened,  and 
that  by  prompt  intervention  he  could  have 
prevented  or  mitigated  it.  If,  however,  an 
agent  in  charge  of  the  station  stands  by 
and  allows  a  passenger,  or  one  intending  to 
become  such,  to  be  insulted  or  injured,  with- 
out any  attempt  on  his  part  to  prevent  the 
wrongful  act,  the  carrier  will  certainly  be 
liable.  So  if  he  fails  to  guard  against  the 
long-continued  and  notorious  acts  of  third 
persons,  such  as  scuffling  in  the  passageways 
by  cabmen,  and  a  passenger  is  thereby  in- 
jured, the  carrier  must  respond  in  damages." 
2  Hutchinson,  Carr.  3d  ed.  §  989,  p.  1133. 

In  another  text-book  of  acknowledged 
merit  we  find  this:  'The  purchase  of  a  ticket 
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at  a  station  by  one  who  is  waiting  to  take 
a  train  constitutes  him  a  passenger.  The 
relation  of  carrier  and  passenger,  unless 
it  is  terminated  in  a  legal  way,  contin- 
ues until  the  passenger  is  safely  deposit- 
ed at  his  destination,  and  until  he  has  left, 
or  has  had  a  reasonable  time  in  which  to 
leave,  the  premises  of  the  carrier.  If,  dur- 
ing the  continuance  of  this  relation,  though 
after  the  passenger  has  left  the  train,  he 
suffers  injury  in  consequence  either  of  the 
negligent,  wrongful,  or  wanton  tort  of  one 
of  the  carrier's  servants,  the  carrier  is 
liable."  So  says  Sutherland  on  Damages, 
VOL  3,  §  941. 

In  the  same  section  last  above  quoted  it 
is  further  said:  "Whoever  engages  in  the 
business  impliedly  promises  that  his  pas- 
senger shall  have  this  degree  of  care.  In 
other  words,  the  carrier  is  conclusively  pre- 
sumed to  do  what,  under  the  circumstances, 
the  law  requires  him  to  do.  We  say  con- 
clusively presumed,  for  the  law  will  not  al- 
low the  carrier,  by  notice  or  special  contract 
even,  to  deprive  his  passenger  of  this  degree 
of  care.  If  the  passenger  does  not  have  such 
care,  but,  on  the  contrary,  is  unlawfully  as- 
saulted and  insulted  by  one  of  the  very 
persons  to  whom  his  conveyance  is  intrust- 
ed, the  carrier's  implied  promise  is  broken, 
and  his  legal  duty  is  left  unperformed,  and 
he  is  necessarily  responsible  to  the  pas- 
senger for  the  damages  he  thereby  sustains." 
See  Sutherland,  vol.  3,  §  941. 

Mr.  Cooley  states  the  general  principles 
thus:  "The  responsibility  of  the  carrier  be- 
gins when  the  passenger  presents  himself 
for  transportation;  and  this  he  may  be  said 
to  do  when  he  approaches  the  place  of  re- 
ception for  the  purpose.  Therefore,  if  the 
carrier  is  negligent  in  respect  to  the  plat- 
forms and  other  approaches  provided  for  the 
use  of  passengers,  and  in  consequence  of 
their  being  in  an  unsafe  condition  the  per- 
son coming  to  be  carried  is  injured,  he  may 
have  his  action  therefor."  2  Cooley,  Torts, 
3d  ed.  §  770,  p.  1364. 

In  6  Cyc,  at  page  601,  it  is  said:  "But 
so  long  as  the  passenger  is  being  transported 
or  is  on  the  carrier's  premises  legitimately 
in  connection  with  such  transportation,  and 
the  servant  is  there  employed  about  the 
business  of  the  carrier  in  his  relation  to 
the  passenger,  the  duty  of  protectioxi  exists. 
Therefore  the  carrier  is  liable  for  assault 
upon  a  passenger  by  the  conductor  in  charge 
of  the  train  or  car  in  which  the  passenger 
is  riding,  whether  the  assault  is  in  the  sup- 
posed interest  of  and  discharge  of  the  sup- 
posed duty  to  the  carrier,  or  is  made  as 
the  result  of  personal  malice  or  desire  for 
revenge  for  an  affront."  To  support  the 
above  text,  notes  80  and  81  on  the  same  | 
page  cite  decisions  from  as  many  as  twenty 
40  L.R.A.(N.S.) 


courts  of  last  resort  in  different  states  of 
this  Union. 

The  obligation  of  a  common  carrier  to 
maintain  safe  approaches  from  its  ticket 
office  to  its  trains,  even  where  a  public 
street  was  the  approachway  used  between 
the  two  points,  was  by  this  court  enforced 
by  judgment  against  the  carrier  in  Louis- 
ville &  N.  R.  Go.  V.  Cheatham,  118  Tenn. 
164,  100  S.  W.  902. 

This  court  has  said:  "The  contract  to  car- 
ry passengers  is  not  one  of  mere  toleration 
and  duty  to  transport  the  passenger  on  its 
cars,  but  it  also  includes  the  obligation  on 
the  part  of  the  carrier  to  guarantee  to  its 
passengers  respectful  and  courteous  treat- 
ment, and  to  protect  them,  not  only  from 
violence  and  insults  from  strangers,  but 
also  against  violence  and  insult  from  the 
carrier's  own  servants."  Knozville  Traction 
Co.  V.  Lane,  103  Tenn.  383,  46  L.RJL  549« 
53  S.  W.  657,  and  authorities  cited. 

The  principle  set  out  above  from  Ejiox- 
ville  Traction  Co.  v.  Lane  was  reaMrmed  by 
this  court  in  Memphis  Street  R.  Co.  v. 
Shaw,  110  Tenn.  479,  75  S.  W.  713. 

The  general  principle  announced  in  5  Am.  & 
Eng.  Enc.  Law,  2d  ed.  553,  "that  whenever 
a  carrier,  through  its  agents  or  servants, 
knows  or  has  opportunity  to  know  of 
threatened  injury,  or  might  have  reasonably 
anticipated  the  happening  of  an  injury,  and 
fails  or  neglects  to  take  the  proper  precau- 
tions, or  to  use  proper  means,  to  prevent  or 
mitigate  such  injury,  the  carrier  is  lisble," 
was  announced  and  approved  in  Nashville, 
C.  k  St.  L.  R.  Co.  V.  Flake,  114  Tenn.  676, 
108  Am.  St.  Rep.  925,  88  S.  W.  326,  and  it 
is  there  stated  that  the  same  rule  was  ap- 
plied in  Ferry  Cos.  v.  White,  99  Tenn.  266, 
41  S.  W.  583. 

It  is  unnecessary  in  this  case  to  discuss 
the  degree  of  care  which  is  required  by 
law  to  be  exercised  by  the  common  carrier 
for  the  safety  and  protection  from  insult 
and  injury  of  a  passenger,  after  he  is  aboard 
its  vehicle,  and  in  progress  of  transporta- 
tion. This  subject  is  fully  discussed  in 
Nashville,  C.  &  St  L.  R.  Co.  v.  Flake  and 
Ferry  Co.  v.  White,  supra,  and  the  authori- 
ties in  each  of  them  cited.  We  are  con- 
cerned in  the  present  case  with  the  degree 
of  care  required  while  the  passenger  is  in 
the  station  where  the  carrier  has  invited 
him  to  come  and  wait  for  his  train,  and 
where,  in  response  to  such  invitation,  the 
passenger  is  there  waiting.  In  such  case 
it  is  clear  that  the  legal  duty  of  the  car- 
rier is  to  exercise  ordinary  care  in  the 
protection  of  the  passenger  from  insult  or 
injury,  whether  caused  by  the  negligence 
or  by  the  wilful  or  wanton  acts  of  its  own 
servants,  irrespective  of  the  scope  of  the 
authority  or  grade  of  employment  of  the 
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servant,  and  a  breach  of  this  duty  by  the 
carrier  fixes  its  liability.  Under  the  facts 
of  this  case  the  carrier  cannot  escape  liabil- 
ity under  its  plea  that  the  act  of  its  servant 
was  unauthorized,  for  it  may  be  granted 
that  the  act  was  wholly  without  authority 
from  the  carrier,  and  yet  the  fact  remains 
that  by  the  act  the  legal  duty  of  the  car- 
rier was  breached,  and  from  this  breach  the 
right  of  action  flows,  not  because  the  car- 
rier authorized  the  act,  but  because  it  did 
not  prevent  it  by  the  exercise  of  ordinary 
care. 

The  judgment  of  the  Court  of  Civil  Ap- 
peals was  correct,  and  the  prayer  of  peti- 
tioner is  denied. 


AliABAMA   SUPKBMSS   COURT. 

LEO  GASSENHEIMER,  Appt, 

V. 

WESTERN  RAILWAY  OF  ALABAMA. 

(—  Ala.  — ,  67  So.  718.) 

Master  and  servant  —  assault  by  serv- 
ant —  liability  of  master. 

A  railroad  companv  is  liable  for  an  as- 
sault committed  in  the  freight  house  on  a 
consignee  of  freight,  by  a  delivery  clerk,  be- 
cause the  consignee  complained  to  superior 
officers  of  the  delivery  clerk's  delay  in  mak- 
ing deliveries. 

(February  8,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tlie  Circuit  Court  for  Montgomery 
County,  overruling  his  motion  for  new  trial 
after  judgment  in  defendant's  favor  in  an 
action  brought  to  recover  damages  for  as- 
sault and  battery.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Letcher,  McCord,  St  Harold 
for  appellant. 

Messrs.  Steiner,  Cmniy  &  Weil  for  ap- 
pellee. 

Sayre,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  sent  a  drayman  from  his  place 
of  business  to  the  freight  house  of  the  de- 
fendant railway  company  to  fetch  some 
freight.  Considerable  delay  ensuing,  plain- 
tiff went  to  see  what  was  the  matter.  He 
found  the  drayman  waiting  at  the  freight 
house.  Then  Mabson,  one  of  defendant's  de- 
livery clerks,  came  up,  saying:  "I  will  de- 
liver the  freight."  The  freight  bills  were 
then  handed  to  Mabson,  and  plaintiff  went 
to  the  office  in  another  part  of  the  build- 
ing, where  he  complained  of  the  delay  to 
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Mabson's  superiors.  He  does  not  seem  to 
have  mentioned  Mabson's  name.  Mr.  Lutz, 
commercial  agent  for  the  railway,  and  Mr. 
Stanley,  chief  clerk,  then  walked  down  the 
freight  house  in  company  with  the  plain- 
tiff, inquiring  of  several  of  the  delivery 
clerks  what  they  knew  about  plaintiff's 
dray  having  to  wait  for  freight.  When  they 
reached  Mabson,  who  was  then  and  there 
engaged  in  defendant's  business  of  deliver- 
ing freight,  he,  without  a  word,  or,  so  far 
as  the  evidence  shows,  a  demonstration  of 
any  sort  from  plaintiff,  applied  to  plaintiff 
a  most  offensive  epithet,  and  struck  and 
kicked  him.  The  assault  left  behind  it  no 
physical  injury.  Plaintiff  sued  the  railway 
company  for  the  assault  and  battery  com- 
mitted by  its  agent,  and,  the  jury  having 
acquitted  the  defendant,  made  a  motion  for 
a  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  the  law  and  the  evidence. 
From  a  judgment  overruling  the  motion, 
plaintiff  appeals. 

The  court  below  makes  it  clear  that  the 
motion  was  overruled  on  the  theory  that  the 
jury  might  have  inferred  that  Mabson  as- 
saulted plaintiff  because  plaintiff  had  made 
complaint  to  his  superior  officers,  and  that 
an  assault  committed  for  such  reason  was 
not  within  the  scope  of  Mabson's  employ- 
ment.   In  this  the  court  erred.    It  is  well 
settled  in  the  decisions  of  this  court  that 
corporations  are  liable  for  the  wrongful  acts 
of  their  agents  or  employees,  done  in  the 
course  of  their  employment,  or  in  the  line 
of  their  assigned  duties.     The  difficulty  in 
particular  cases  arises  in  the  proper  appli- 
cation of  this  principle  of  law  to  the  facts. 
The  case  of  Case  v.  Hulsebush,   122  Ala. 
212,  26  So.  156,  is  strikingly  like  the  case 
at  bar  in  all  essential  respects.     In  that 
case  the  tax  collector  of  Mobile  county  was 
held  personally  liable  for  an  assault  and 
battery  committed  by  his  deputy  upon  a 
taxpayer  who  had  gone  to  the  collector's 
office  to  pay  taxes.    The  assault  grew  out  of 
a  dispute  about  a  fee  the  deputy  sought  to 
collect.    In  the  case  at  hand  there  is  noth- 
ing to  indicate,  however  remotely,  that  the 
assault  grew  out  of  anything  but  the  delay 
in  the  delivery  of  plaintiff's  freight.    The 
trial   court   referred   the   assault,   or  held 
that  the  jury  might  have  referred  it,  to  the 
fact  that  plaintiff  had  complained  to  Mab- 
son's superior  officers.     But  the  complaint 
was  about  the  delay,  and  we  have  no  diffi- 
culty in  taking  all  that  occurred  between 
plaintiff  and  Mabson  and  Mabson's  superi- 
ors as  part  and  parcel  of  one  transaction. 
In  this  state  of  the  evidence  the  plaintiff 
was  entitled  to  have  the  verdict  set  aside. 
"There  is  no  more  sacred  duty  resting  on 
the   presiding   judge   than   to  set  aside  s 
verdict  which  is  rendered  in  palpable  disre- 
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gard  of  the  eyidence."  Alabama  Q.  8.  R. 
Co.  V.  Powers,  73  Ala.  248.  And  since  the 
passage  of  the  act  permitting  the  review 
of  rulings  on  such  motions  this  court  has 
frequently  reversed  judgments '  where  the 
preponderance  of  the  evidence  against  the 
conclusions  reached  in  the  trial  courts  was 
so  decided  as  to  involve  the  conviction  that 
they  were  wrong  and  unjust.  Birmingham 
Nat.  Bank  v.  Bradley,  116  Ala.  142,  23  So. 
63;  Southern  R.  Co.  v.  LoUar,  136  Ala.  376, 
33  So.  32,  and  cases  cited.  No  doubt  the 
court  below,  but  for  the  theory  entertained 
in  respect  to  the  origin  to  which  the  jury 
might  have  referred  the  difficulty  as  suffi- 


cient to  take  the  assault  upon  plaintiff 
without  the  scope  or  course  of  Mabson's 
assigned  duties,  would  have  granted  a  new 
triaL  But  that  theory  of  fact  and  law, 
under  the  authority  of  our  rulings  hereto- 
fore, was  misconceived.  Case  v.  Hulsebush, 
122  Ala.  212,  26  So.  166,  and  cases  there 
cited.  It  results  that  the  judgment  must 
be  reversed,  and  the  cause  remanded  for 
another  trial  on  the  facts  as  they  may  then 
appear. 
Reversed  and  remanded. 

All  the  Justices  concur,  except  Dowdell, 
Oh.  J.,  not  sitting. 


Note.  ^  Liability  of  a  carrier  for  the 
wilful  torts  of  his  servants  to  pas- 
sengers, 

I.  Introduction,  990. 

IL  Effect  of   decisions   in   each   Jurisdic- 
tion. 

a.  United  Kingdom  and  the  British 

Colonies,   1000. 

b.  Federal    courts    of     the    United 

Stetes,  1004. 
c  State  courts,  1006. 
III.  General  discussion  of  theories  respect- 
ing  the  nature  and  extent  of  a 
carrier's  liability. 

a.  Introduction,  1048. 

b.  Theory  which  treats  the  contract 

as  a  negligible  factor,   1048. 
e.  Theory  which  treats  the  contract 
as  a  factor  extending  the  carri- 
er's  liability  to  a  limited  class 
of  acts,  1049. 
d.  Theory  which  treats  the  contract 
as  imposing  absolute  obligations 
on  the  carrier,  1060. 
6.  Rationale  of  the  theory  of  absolute 

obligations,  1064. 
1  Carrier's  liability  considered  with 
reference  to  the  existence  or 
nonexistence  of  his  contrac- 
tual obligation  at  the  time 
when  the  alleged  tort  was 
committed. 

1.  Generally,  1069. 

2.  Commencement  of  the  relation 

of    carrier    and    passenger, 
1069. 

3.  Continuity  of  the  obligation, 

1060. 

4.  Termination  of  the  obligation, 

1061. 
g.  Carrier's  liability  considered  with 
reference    to    the    capacity    in 
which  the  tort  feasor  was  acting, 
1067. 
h.  Meaning  of  the  phrases,  "scope  of 
employment,"  etc.,  as  used  with 
reference  to  the  carrier's  absolute 
liability,   1070. 
40  LJLA.(N.a) 


in. — continued. 

L  Limits  of  the  carrier's  absolute  ob- 
ligation   to    protect    passengers 
from  wrongful  arrest,  1073. 
J.  Carrier's  liability,  how  far  affect- 
ed by  misconduct  of  passen- 
ger.   Antecedent  violence  of 
passenger. 
!•  Assault  made  by  servant  in  re- 
pelling an  assault  made  up- 
on him  by  the  injured  pas- 
senger, 1076. 
2.  Assault  made  in  repelling  an 
assault  made  by  a  passen- 
ger other  than  the  one  in- 
jured, 1078. 
8.  Assault  made  in  dealing  with 
a  disorderly  passenger,  1079. 
4*  Assault  made  by  servant  for 
purpose    of   protecting   the 
carrier's  property,  1079. 
km  ~-by  antecedent  provocative  words 
or  conduct  on  the   passen- 
ger's part. 
U  Assault  induced  by  passenger's 

conduct  or  words,  1079. 
2.  Insolence  of  servant  provoked 
by    insolence   of   passenger, 
1086. 
L  Pleading  and  practice. 

1.  Forms  of  action,  1086. 

2.  AUegata  st  prohiktaf   1087. 

8,  Amendment     of      oomplaint» 

1088. 
4.  Suits  m  rem,  1088. 

J.  Introduction, 

In  this  note  it  is  proposed  to  consider 
how  far  the  liability  of  a  master  for  the 
wilful  torts  of  his  servant  is  affected  by 
the  circumstance  that  the  relation  of  car^ 
rier  cmd  passenger  existed  between  him  and 
the  injured  person  at  the  time  when  the 
injury  complained  of  was  inflicted.  The 
cases  relating  to  the  subject  are  so  ex- 
tremely conflicting,  and  their  weight  as 
precedents  dependiB  so  largely  upon  the 
date  at  which  they  were  decided,  that  it 
will  be  advisable  in  the  first  place  to  re- 
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view  them  chronologically  with  reference 
to  each  jurisdiction.  It  should  be  men- 
tioned, however,  by  way  of  caution,  that 
the  precise  doctrinal  standpoint  of  the 
courts  is,  in  many  of  the  cases,  a  matter 
of  considerable  uncertainty. 

It  is  scarcely  necessary  to  observe  that, 
in  any  view  of  the  obligations  of  a  carrier 
with  regard  to  the  indemnification  of  a 
passenger  for  the  wilful  act  of  his  serv- 
ant, no  action  can  be  maintained  against 
him  unless  it  appears  that  the  act  was, 
in  point  of  fact,  tortious,  i 

II.  Effect  of  decisions  in  each  jurisdiO" 

tion, 

a.  Vnited    Kingdom    and    the    British 

Colonies, 

In  an  early  case.  Lord  Kenyon,  Ch.  J., 


observed,  arguendo^  that  an  assault  com- 
mitted upon  a  passenger  by  a  member  of 
the  crew  of  a  vessel  was  an  act  which  "did 
not  respect  the  shipowner's  duty  to  him/'t 
As  the  doctrine  which  then  prevailed  in 
England  was  that  a  master  was  not  liable 
for  the  wilful  torts  of  a  servant,  whether 
they  were  within  the  scope  of  his  employ- 
ment or  not,  it  may  be  presumed  that  this 
remark  was  made  -  with  reference  to  that 
doctrine,  rather  than  with  reference  to  the 
idea  that  an  assault  was  to  be  regarded 
as  a  tort  which  was  in  every  instance  out* 
side  the  scope  of  a  servant's  employment. 
Be  this  as  it  may,  it  is  apparent  from 
the  later  cases  that,  in  that  country  as  well 
as  in  other  parts  of  the  British  empire,  the 
liability  of  a  carrier  for  the  wilful  tort 
of  his  servants  in  respect  of  passengers  is 


lln  Graville  v.  Manhattan  R.  Co.  (1887) 
105  N.  Y.  626,  59  Am.  Rep.  616,  12  N.  E. 
51,  reversing  (1885)  13  Daly,  32,  the  non- 
liability of  a  railway  company  for  the  act 
of  a  brakeman  in  compelling  the  plaintiff  to 
leave  the  platform  of  a  moving  train  was 
predicated  on  the  ground  that  it  was  his 
duty  to  go  inside  when  directed  to  do  so, 
and  that  the  assault  committed  by  the 
brakeman  in  enforcing  compliance  with  the 
direction  was  consequently  justifiable. 

In  Rose  ▼.  Wilmington  &  W.  R.  Co. 
(1890)  106  N.  C.  168,  11  S.  £.  526,  it  was 
held  that  the  defendant  could  not  be  held 
liable  in  damages  because  its  conductor  in- 
formed a  husband,  in  a  brusque  manner,  in 
the  presence  of  his  wife,  whose  head  was 
restinff  on  a  pillow,  as  though  she  was  an 
invalid,  that  they  must  pay  their  fares  or 
get  off,  and  after  waiting  until  the  train 
reached  tiie  next  station,  said  in  a  decided 
or  rude  tone  that  they  must  get  off. 

In  Grayson  v.  St.  Louis  Transit  Co. 
(1903)  100  Mo.  App.  60,  71  S.  W.  730, 
plaintiff,  while  a  passenger  with  his  son  on 
a  street  car,  in  answer  to  a  question  from 
the  conductor,  said  his  son  was  nine  years 
of  age,  whereupon  the  conductor  answered: 
"You  can't  give  me  a  stiff  like  that.  He  is 
fourteen  years  old;"  thereby  charging  plain- 
tiff with  lying.  Held,  that,  as  mere  words, 
unaccompanied  by  bodily  injury,  are  not 
actionable  unless  they  are  defamatory  in  a 
legal  sense,  no  recovery  could  be  had  against 
the  company. 

In  Spade  v.  Lynn  &  B.  R.  Co.  (1899)  172 
Mass.  488,  43  L.R.A.  832,  70  Am.  St.  Rep. 
298,  52  N.  E.  747,  it  was  held  that  a  railway 
passenger  on  whom  a  drunken  man  was 
thrown  by  being  jostled  while  the  conductor 
was  removing  another  drunken  man  from 
the  car,  rightfully  and  without  negligence, 
could  not  maintain  an  action  against  the 
carrier.  Holmes,  J.,  said:  "When  we 
.  .  .  take  a  case  like  the  present,  where 
all  parties  concerned  are  in  a  conveyance, 
and  to  maintain  order  and  keep  the  car 
clear  of  obnoxious  persons  is  the  defendant's 
right,  and  its  duty  to  the  plaintiff  and  the 
other  passengers,  no  passenger  can  complain 
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of  any  consequence  which  the  performance 
of  that  duty  necessarily  entails.  We  as- 
sume for  present  purposes  that  carriers  of 
passengers  owe  the  same  degree  of  care  in 
respect  of  such  matters  as  they  owe  in 
respect  of  the  construction  and  management 
of  their  vehicles;  but  if  that  care  is  shown, 
probably  the  injury  must  be  regarded  as 
an  inevitable  accident.  We  find  some  dif- 
ficulty in  seeing  upon  what  ground  the  jury 
were  warranted  in  finding  for  the  plaintiff. 
So  far  as  appears,  the  conductor  was  act- 
ing rightly  in  putting  the  drunken  man  off 
the  car.  As  a^inst  the  plaintiff,  he  was 
doing  one  of  the  things  which  she  had  to 
contemplate  as  liable  to  happen  when  she 
got  into  the  car.  We  all  know  that,  if 
people  are  standing  in  the  passageway  of 
a  street  car,  you  cannot  remove  a  man  for- 
cibly through  the  passageway  without  more 
or  less  contact.  If  the  fall  upon  the  plain- 
tiff was  the  necessary  consequence  of  a  law- 
ful and  reasonable  act,  then  it  was  one  of 
the  risks  which  she  assumed  when  she 
took  her  passage."  It  was  also  laid  down 
that  a  street  car  conductor's  knowledge  of 
the  peculiar  sensitiveness  of  a  lady  pas- 
senger does  not  increase  the  carrier's  obliga- 
tion toward  her,  although  in  case  of  a  wrong 
toward  her  the  carrier  will  be  liable  for  the 
actual  consequences,  even  if  the  effect  would 
have  been  less  upon  a  normal  person. 

In  Macon  R.  k  Light  Co.  v.  Mason  (1905) 
123  Ga.  773,  61  S.  E.  669,  a  conductor  of  an 
electric  car,  in  putting  on  the  brake,  struck 
a  passenger  who  was  standing  on  the  plat- 
form of  a  "trailer."  It  was  conceded  that 
this  was  unintentional,  but  there  was  a 
dispute  as  to  whether  it  was  negligently 
done.  The  plaintiff  demanded  of  the  con- 
ductor what  he  meant  bv  treating  a  gentle- 
man that  way;  and  the  conductor  respond- 
ed that  the  passenger  had  no  business  to  be 
standing  there.  Held,  that  the  words  of 
the  conductor  did  not  constitute  such  an  in- 
sult or  abusive  treatment  as  would  entitle 
the  plaintiff  to  damages. 

8  Ellis  V.  Turner  (1800)  8  T.  S.  5S1,  5 
Revised  Rep.  441. 


NOTE  TO  NEVILLE  v.  SOUTHERN  R.  CO. 


1001 


tested  bj  precisely  the  same  criterion  as 
in  cases  where  privity  of  contract  is  not 
involved.  That  is  to  say,  such  torts  are 
treated  as  being  imputable  or  not  imputa- 
ble to  him,  according  as  they  were  or  were 
not  within  the  scope  of  the  employment  of 
the   tort   feasors.     Such   was   the   footing 


upon  which  recovery  has  been  allowed  in 
cases  where  the  acts  from  which  the  plain- 
tiff's injuries  resulted  were  these: — ^the 
seizure  of  a  passenger's  person  for  the  pur- 
pose of  preventing  him  from  entering  a 
train;  8  the  forcible  removal  of  a  passenger 
by  a  porter  from  one  carriage  to  another 


S  In  Bayley  ▼•  Manchester,  S.  &  L.  R.  Ck). 
(1872)  L.  R.  8  C.  P.  (Exch.  Cb.)  148,  25 
Eng.  Rul.  Gas.  116,  affirming  (1872)  L.  R.  7 
C.  P.  416,  the  porters  were  directed  by  rule 
92  of  the  railway  company  to  prevent  pas- 
sengers from  leaving  trains  wnile  in  mo- 
tion, and  to  do  all  in  their  power  to  pro- 
mote the  comfort  of  the  passengers  and  in- 
terests of  the  company,  and  specially  given 
powers  of  removal  under  certain  specified 
circumstances  not  applicable  to  the  partic- 
ular case.  By  a  case  stated  in  an  action 
for  injury  to  a  passenger  in  his  removal 
from  a  carriage  by  a  porter,  under  the  mis- 
taken idea  that  he  was  in  the  wrong  train, 
it  was  found  that  he  was  violently  removed 
just  as  the  train  was  moving,  that  it  was 
the  duty  of  the  porters  to  prevent  passen- 
gers going  by  wrong  trains  as  far  as  pos- 
sible; but  if  they  were  on  such  trains,  to 
request  them  to  alight,  and,  on  refusal,  re- 
port them,  with  a'  view  to  charging  an  ex- 
cess of  fare,  but  not  to  remove  them.  Held, 
that  there  was  evidence  on  which  the  jury 
might  find  that  the  act  of  the  porter  was 
done  in  the  course  of  his  employment  as  the 
defendants'  servant.  In  the  judgment  deliv- 
ered by  Willes,  J.,  for  the  court  of  common 
pleas,  he  said:  "If  a  porter  roughly  and 
negligently  showing  or  helping  a  passenger 
into  a  carriage  were  to  mislead  or  injure 
him,  he  would  be  acting  in  the  course  of  his 
employment  within  the  scope  of  rule  92, 
and  the  company  would  be  liable;  and  why 
not  for  the  passenger's  being  by  the  same 
servant,  acting  in  the  supposed  interest  of 
the  company,  roughly  and  negligently  put 
out  of  a  carriage  where  he  was  entitled  to 
be?  The  distinction  would  be  a  refinement 
for  which  the  law  as  yet  furnishes  no  prec- 
edent. There  was  evidence  of  an  authority 
to  remove  a  person  in  a  wrong  carriage, 
abused  by  a  blundering  servant  of  the  com- 
pany in  pulling  the  plaintiff  out  of  the 
right  one,  in  the  supposed  'interest  of  the 
company,'  and  the  rule  to  enter  a  nonsuit 
ought  to  be  discharged."  In  the  Exchequer 
Chamber,  Kelly,  C.  B.,  said:  "Here  it  is 
unquestionably  found  that  it  was  the  duty 
of  the  porters  to  prevent  persons  from  trav- 
eling in  the  wrong  carriages,  as  far  as  they 
were  able  to  do  so.  The  porter  in  this  case 
sees  the  plaintiff  in  what  he  conceives  to  be 
the  wrong  carriage.  Does  he  not  act  in 
what  he  may  well  suppose  to  be  the  per- 
formance of  his  duty  when,  having  no  other 
means  of  preventing  the  plaintiff  irom  trav- 
eling in  such  carriage,  ne  pulls  him  out? 
In  the  present  case  no  doubt  the  porter  act- 
ed blunderingly,  and  the  results  were  un- 
fortunate to  the  company,  but  one  can  well 
imagine  a  case  in  wnich  the  porter  might 
rightlv  conceive  it  to  be  for  the  interests 
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of  the  company  and  his  imperative  duty, 
at  any  risk,  to  remove  a  person  from  a  car- 
riage, even  if  force  were  necessary.  A  car- 
riage might  be  so  dangerously  overcrowded 
as  to  expose  the  company  to  the  risk  of  in- 
curring serious  responsibility  as  the  conse- 
quence of  such  overcrowding.  Various  other 
grounds  may  be  suggested  on  which  it  might 
be  the  porter's  duty  to  remove  a  person 
from  a  carriage.  The  present  case  is  dis- 
tinguishable from  the  cases  of  isolated  acts 
unconnected  with  other  circumstances,  done 
by  a  servant  in  direct  disobedience  to  the 
orders  of  a  master.  Here,  among  many  pre^. 
cepts  and  directions  to  the  porters,  we  find 
it  distinctlv  provided  that  they  are,  as  far  as 
they  are  able,  to  prevent  persons  from  trav- 
eling in  the  wrong  carriage.  We  do  find  it 
no  doubt  also  stated  that  it  was  not  the  duty 
of  the  porters  to  remove  a  person  from  the 
wrong  carriage;  but  where  orders  are  given 
to  some  extent  inconsistent,  and  such  tnaX  it 
may  not  always  be  easy  under  all  circum- 
stances to  comply  literally  with  the  provi- 
sions of  all  of  them, — ^for  int^tance,  where, 
as  in  the  present  case,  there  is  a  eeneral 
order  to  prevent  persons  from  traveling  in 
the  wrong  carriage  if  possible,  accompanied 
by  a  direction  not  to  remove  them  from  the 
carriage, — it  is  obviously  very  likely  that 
the  servant  may,  while  acting  in  the  per- 
formance of  the  general  duty  cast  upon  him, 
neglect  the  particular  direction  as  to  the 
mode  of  doing  it.  But  it  appears  to  me 
that  he  will  l^  none  the  less  acting  within 
the  scope  of  his  employment.  Again,  the 
rules  expressly  provide  that  the  porters 
shall  do  all  in  their  power  to  promote  the 
interests  of  the  company;  and  if  a  porter, 
intending  to  act  in  the  performance  of  the 
duty  so  cast  upon  him,  and  doing  something 
witn  a  view  to  the  interests  of  the  company, 
happens  to  disobey  another  direction  really 
to  some  extent  inconsistent  with  the  general 
orders  given  to  him,  it  is  very  difficult  to 
say  that  in  so  doing  he  is  not  acting  within 
the  scope  of  his  employment.  On  the  whole, 
I  think  the  porter  here  was  so  acting;  he 
was  interfering  in  a  case  in  which  it  was 
obviously  his  duty  to  interfere,  and  to  act 
to  the  best  of  his  ability  for  the  protection 
of  the  interests  of  the  company ;  under  these 
circumstances,  if  in  so  doing  he  acted 
wrongfully  or  negligently,  I  think  the  com- 
pany must  be  liable."  Martin,  B.,  said: 
"I  am  of  the  same  opinion.  I  am  disposed 
to  think  that  we  must  be  governed  in  de- 
ciding this  case  by  the  general  principles 
of  the  law  of  master  and  servant,  and  that 
it  is  really  quite  immaterial  what  the  rules 
and  by-laws  of  the  company  were.  The 
question  appears  to  me  to  be  principally 
one   of   fact.     And   if   In   fact  the  porter 
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in  the  same  train ;  4  the  wrongful  ejection 
of  a  passenger  from  the  vehicle  on  which 


he  was  being  transported;  *  the  wrongful 
arrest  by,  or  at  the   instance  of,   an  em- 


thought  that  this  man  was  in  the  wrong 
carriage,  and,  acting  as  the  servant  of  the 
company,  pulled  him  out  of  a  carriage  of 
the  company  where  he  thought  he  had  no 
right  to  be,  the  company  are  responsible 
for  his  wrongful  act  in  so  doing."  Black- 
burn,  J.,  said:  "The  question  here,  there- 
fore, is  whether  there  was  evidence  that 
the  porter,  in  what  he  did,  was  acting  with- 
in the  scope  of  his  employment.  If  he  were 
so  acting,  then,  liowever  much  he  may  have 
abused  his  authority, — however  improperly 
and  blunderingly  he  may  have  acted, — the 
defendants  are  liable.  It  seems  to  me  that 
the  judgment  of  the  court  below  puts  the 
case  upon  its  fair  footing.  It  is  stated, 
in  the  third  paragraph  of  the  case,  that  it 
was  the  duty  of  the  porters,  as  far  as  pos- 
sible, to  prevent  persons  from  going  in  the 
\Vrong  carriages.  Even  without  the  state- 
ment it  would  be  tolerably  obvious  that 
such  is  their  duty.  It  is,  likewise,  expressly 
provided  by  the  rules  that  the  porters  are 
to  promote  the  comfort  of  passengers  and 
the  interests  of  the  company.  In  this  par- 
ticular case  the  porter,  in  a  stupid,  blunder- 
ing manner,  did  what,  certainly,  in  the  re- 
sult, did  not  promote  the  comfort  of  the 
passengers  nor  the  interests  of  the  company; 
but  he  was  given  authority,  as  far  as  he 
could,  to  prevent  passengers  from  traveling 
in  the  wrong  carriage,  and  general  direc- 
tions to  promote  the  interests  of  the  com- 
pany to  the  utmost  of  his  power;  and  if, 
thinkinpf  that  the  plaintiff  was  really  in  the 
wrong  carriage,  and  that  he  could  get  him 
out  without  hurting  him  before  the  train 
had  got  into  motion,  he  acted  as  he  did,  it 
seems  to  me  impossible  to  say  that  in  so 
acting  he  was  acting  beyond  the  scope  of 
his  authority" 

In  Hanlon  v.  Glasgow  &  S.  W.  R.  Co. 
(1899)  1  Sc.  Sess.  Gas.  5th  Series,  659,  it 
was  held  that  a  prima  facie  cause  of  action 
was  shown  by  allegations  to  the  effect  that 
A.,  having  observed  that  one  of  two  com- 
panions with  whom  he  intended  to  travel 
on  one  of  the  defender's  trains  was  not  al- 
lowed to  enter  it  because  it  was  just  start- 
ing, did  not  attempt  to  enter,  but  remained 
on  the  platform;  that  thereupon  one  of  the 
defender's  servants  seized  A.  by  the  collar 
of  his  coat,  and  pushed  him  violently,  so 
that  he  fell  between  the  train  and  the  plat- 
form. Lord  Young  said:  "With  regard  to 
the  relevancy  of  the  action,  I  think  that 
it  is  clearly  essential  to  the  pursuer's  case 
to  prove  that  the  defender's  servant  erro- 
neously thought  that  the  deceased  was  go- 
ing to  get  into  a  moving  train,  and  that  it 
was  his  duty  to  do  what  he  could  to  prevent 
him,  and  that  following  up  that  mistake  he 
proceeded  to  act  in  such  a  clumsy  manner 
that  the  pursuer's  son  was  hustled  over  the 
platform,  run  over  by  the  moving  train,  and 
killed.  The  idea  that  this  ticket  collector 
committed  a  wanton  assault  upon  a  man 
,  whom  he  did  not  know,  and  had  never  seen 
before,  is,  I  think,  absolutely  ridiculous. 
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The  ease  is  one  within  the  region  of  those 
authorities,  and  the  rule  of  law  which  thej 
illustrate,  in  which  a  servant,  while  dis- 
charging what  it  was  within  the  scope  of 
his  duty  to  discharge,  acted  under  a  mis- 
taken notion  of  his  own  in  such  an  unjusti- 
fiable or  careless  manner  as  to  render  hia 
employer  responsible.  ...  If  it  is 
proved  here  that  one  of  the  defender's  serv- 
ants mistook  his  duty  and  proceeded  to 
discharge  it  in  a  blameworthy  manner,  then 
the  pursuer  will  be  entitled  to  a  verdict; 
but  if  otherwise,  not." 

*In  Lowe  v.  Great  Northern  R.  Ca 
(1893)  9  Times  L.  R.  516,  where  a  collier 
holding  an  ordinary  third-class  ticket  was 
forcibly  removed  by  porters  to  a  carriage 
set  apart  for  pitmen,  on  the  ground  that 
his  clothes  were  dirty,  a  nonsuit  was  held 
to  have  been  improperly  granted.  Mathew, 
J.  (as  reported  in  the  Times  L.  R.)  said: 
"The  porters,  under  the  authority  of  the 
station  master,  must  have  power  to  remove 
passengers  improperly  traveling  in  certain 
carriages.  In  the  present  case  they  sup- 
posed they  were  acting  in  pursuance  of  this 
authority,  and  they  made  a  mistake,  for 
which  the  company  are  liable."  It  is  to  be 
observed,  however,  that  during  the  argu- 
ment of  counsel  this  judge,  aa  well  as 
Wright,  J.,  made  remarks  which  seem  to 
import  that,  even  apart  from  the  consent 
of  a  station  master,  porters  are  authorized 
to  remove  passengers  from  one  carriage  to 
another. 

s  Seymour  v.  Greenwood  (1861)  7  Hurlat 
Jb  N.   (Exch.  Oh.)    355,  afl&rming   (1861)  6 
Hurls t.  &  N.  359   (pretext  of  ejection  wu 
that  the  passenger  was  drunk).     Williams, 
J.,  who  delivered  the  judgment  of  the  court, 
said:      "We  think  there  was  evidence  for 
the    jury    that   the    guard,    acting   in   the 
course  of  his  service  as  guard  of  the  de-. 
fendant's  omnibus,  and  in  pursuance  of  that 
employment,  was  gfuilty  of  excess  and  vio- 
lence not  justified  by  the  occasion;  or,  in 
other   words,   misconducted   himself  in  the 
course    of    his    master's    employment,   and 
therefore  the  master  is  responsible.    . 
It  is  said  that,  although  it  cannot  be  denied 
that  the  defendant  authorized  the  guard  to 
superintend    the    conduct    of    the    omnibus 
generally,  and  that  such  authority  must  be 
taken  to  include   an  authority   to  remove 
any  passenger  who  misconducts  himself,  yet 
the   defendant  gave  no  authority  to  turn 
out  an  inoffensive  passenger,  and  the  plain* 
tiff  was  one.     But  the  master,  by  pivinf 
the    guard   authority   to   remove   offensive 
passengers,  necessarily  gave  him  authority 
to   determine   whether  any   passenger  had 
misconducted  himself.     It  is  not  convenient 
for  the   master  personally  to  conduct  the 
omnibus,    and    he    puts    the    guard   ia  ^^ 
place;  therefore,  if  the  guard  forms  a  wrong 
judgment,  the  master  is  responsible.** 

In  Butler  v.  Itfanchester,  S.  &  L  R  Oo. 

1  (1888)  L.  R.  21  Q.  B.  Div.  (C.  A.)  207,  57 
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ployee  whose  functions  are  connected  With 
the  operation  of  trams;  ^  an  assault  com- 
mitted by  the  servants  of  a  ferry  company 
in    attempting   to   enforce   a   regulation;  ? 


an  assault  made  by  the  purser  ot  a  steam- 
boat upon  a  passenger  with  whom  he  had 
had  a  dispute  regarding  the  payment  of 
the  fare,  s 


36  Week.  Rep  726,  52  J.  P.  611,  the  au- 
thority of  a  ticket  inspector  to  remove  from 
a  train  a  passenger  who  had  lost  his  ticket 
was  not  questioned.  The  only  question  dis- 
cussed was  the  justifiability  of  the  removal 
under  the  given  circumstances. 

In  Adams  v.  National  Electric  Tramway  & 
Lighting  Co.  (1893)  3  B.  C.  199,  where  the 
plaintiff  recovered  for  an  assault  committed 
by  the  conductor  of  a  tram  car  in  ejecting 
him  therefrom,  it  was  unsuccessfully  con- 
tended that  the  act  of  ejection  was  ultra 
vires  for  the  reason  that  the  only  power 
which  the  statute  'incorporating  the  defend- 
ant company  had  conferred  upon  it  in  re- 
spect of  dealings  with  a  passenger  who 
refused  to  pay  the  fare  was  to  summon 
him  and  have  him  fined. 

«  Moore  v.  Metropolitan  R.  Co.  (1872)  42 
L.  J.  Q  B.  N.  S.  23,  L.  R.  8  Q.  B.  36,  27 
L.  T.  N.  S.  579,  21  Week.  Rep.  145.  The 
plaintiff  traveled  with  a  ticket  which  en- 
titled him  to  leave  the  train  at  N.  station. 
Before  the  train  arrived  there  it  stopped 
at  E.  station,  whereupon  he  got  out  of  the 
carriage,  and  upon  being  asked  for  his 
ticket,  handed  it  to  the  collector.  He  was 
told  by  the  collector  that  it  was  not  avail- 
able, and  that  he  must  pay  the  sum  of  2 
pence  excess  fare.  He  refused  to  do  so 
unless  a  receipt  was  given  to  him,  and  was 
given  into  custody  by  the  inspector  of  the 
station  at  E.  station,  and  charged  with  hav- 
ing, on  arriving  at  that  station,  refused  to 
deliver  up  his  ticket  or  pay  his  legal  fare, 
and  thereby  defrauding  the  company  of  2 
pence.  The  charge  was  preferred  before  a 
magistrate  and  dismissed.  Held,  that  in 
an  action  against  the  company  for  false 
,  imprisonment  the  question  whether  the  in- 
spector was  authorized,  expressly  or  im- 
pliedly, to  give  the  plaintiff  in  charge, 
should  have  been  submitted  to  the  jury. 

In  Eastern  Counties  R.  Co.  v.  Broom 
(1861)  6  Exch.  (Exch.  Ch.)  314,  20  L.  J 
Exch.  N.  S.  196,  15  Jur.  297,  the  railway 
company  was  held  not  to  be  liable  for  the 
arrest  of  the  plaintiff  by  a  ticket  collector 
in  its  service.  As  was  pointed  out  by 
Blackburn,  J.,  in  Goff  v.  Great  Northern  R. 
Co.  (1861)  3  El.  &  El.  672,  30  L.  J.  Q.  B.  N. 
S.  148,  7  Jur.  N.  S.  286,  3  L.  T.  N.  S.  850, 
this  decision  is  apparently  inconsistent 
with  a  later  one  rendered  by  the  same 
court.  Giles  v.  Taff  Vale  R.  Co.  (1853)  2 
El.  &  El.  822.  Its  validity  as  a  precedent 
is  therefore  very  questionable,  so  far  as  it 
turns  upon  the  authority  of  the  inspector 
to  make  the  arrest  under  the  given  circum- 
stances. But  no  question  was  raised  re- 
garding the  quality  of  the  given  act  as 
being  done  by  him  in  the  capacity  of  a 
servant. 

7  Robertson  ▼.  Baldwin  New  Ferry  "Co. 
(1906)  6  New  South  Wales,  St.  Rep.  195, 
23  W.  N.  70.  The  plaintiff  was  a  person 
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who,  after  having  missed  a  boat,  was  leav- 
ing the  wharf  with  the  intention  of  taking 
passage  at  another  ferry.  The  regulation 
which  he  refused  to  comply  with  was  one 
which  prescribed  that  everyone  should  pay 
a  certain  sum  before  leaving  the  wharf, 
whether  he  had  used  the  ferryboat  or  not. 
Held,  that  the  action  was  maintainable. 

•  Emerson  v.  Niagara  Nav.  Co.  (1883)  2 
Ont.  Rep.  628.  There  the  plaintiff,  who  had 
purchased  a  special  excursion  ticket  from 
Toronto  to  Niagara,  and  return  on  the  same 
day,  by  a  steamer  of  the  defendants,  and 
which  had  been  taken  up  by  the  purser  on 
that  day,  claimed  the  right  to  return  by  it 
on  the  following  day,  under  an  alleged 
agreement  with  the  purser,  which  the  latter 
denied.  On  the  purser's  demanding  the  fare 
and  the  plaintiff's  refusing  to  pay  it,  the 
porter,  by  the  purser's  direction,  laid  hold 
of  a  valise  which  the  plaintiff  was  carrying, 
and  attempted  to  take  it  and  hold  it  for 
the  fare,  whereupon  a  scuffle  ensued,  and 
the  plaintiff  was  injured.  Held  (Olser,  J., 
dissenting),  that  the  purser  was  not  acting 
within  the  scope  of  his  duty  in  thus  forci- 
bly attempting  to  take  possessioa  of  the 
valise,  and  the  defendants  were  not  liable 
for  his  act.  Wilson,  Ch.  J.,  said:  "It  ap- 
pears to  me  that  although  the  purser  was 
acting  in  the  interest  and  for  the  benefit 
of  his  employers,  he  was  not  acting  in  the 
due  course  of  his  employment,  and  within 
the  line  of  his  authority.  He  was  commit- 
ting an  assault,  and  he  might  as  well  have 
seized  the  watch  from  the  person  of  the 
plaintiff,  or  put  his  hand  into  the  plaintiff's 
pocket  and  held  the  watch,  or  paid  himself 
by  force  from  the  plaintiff's  money,  as 
wrest  the  valise  from  the  plaintiffs  hands. 
The  company  and  the  purser  for  them  had 
the  right,  if  in  possession  of  the  valise,  to 
keep  it  for  the  unpaid  fare,  assuming  it  to 
have  been  unpaid,  but  neither  the  company 
nor  the  purser  had  the  right  to  commit  an 
assault  for  the  purpose  of  acquiring  a  lien, 
and  in  my  opinion  the  company  are  not 
liable  for  the  unauthorized  act  of  the  pur- 
ser." Gait,  J.,  said:  "It  is  not  disputed 
that  the  defendants  have  a  lien  on  the 
luggage  of  a  passenger  to  secure  payment 
of  his  fare,  and  consequently  that  any  per- 
son appointed  by  them  as  their  officer  to 
collect  such  fare  has  an  authority  derived 
from  them  to  exercise  such  rin^ht,  and  that 
in  so  doing  he  must  and  should  be  consid- 
ered as  acting  under  such  authority,  and 
they  are  responsible  for  his  acts.  If,  there- 
fore, the  person  whose  duty  it  is  to  collect 
the  fares  of  the  passenger  should,  under 
a  mistaken  belief  that  a  passenrrer  had  not 
paid  his  fare,  insist  on  detaining  the  lug- 
gage of  a  passenger  until  his  fare  was  paid, 
the  defendants  would  be  responsible  for  his 
act,  as  he  was  engaged  in  discharging  a 
duty  specially  delegated  to  him,  and  exer- 
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&•  Federal  courts  of  the  United  States. 

In  a  case  where  the  master  of  a  ship  was 
held  to  be  personally  liable  in  damages  for 
continued  and  wanton  cruelty  to  passen- 
gers. Justice  Story,  sitting  as  a  circuit 
judge,  based  his  conclusion  upon  the  broad 
ground  that  the  defendant  had  violated  a 
duty  which  his  contract  imposed  upon  him 
with  regard  to  the  proper  treatment  of  the 
aggrieved  parties.  9  As  the  reason  thus 
assigned  would  obviously  have  been  equally 
controlling  if  the  action  had  been  brought 
against  the  defendant's  employer,  the  de- 


cision mOy  be  regarded  as  having  involved 
by  implication  the  doctrine  that  the  lia- 
bility of  a  carrier  to  a  passenger  ia  predi- 
cable  in  respect  of  any  acts  of  a  servant 
which  constitute  a  breach  of  the  con- 
tract of  carriage,  and  not  merely  in 
respect  of  acts  done  by  the  servant  with 
relation  to  the  actual  work  of  transpor- 
tation. About  fifty  years  after  the  decision 
was  rendered,  it  was  cited  as  authority 
for  that  doctrine  in  a  case  where  an  action 
for  an  assault  was  held  to  be  maintain- 
able against  the  carrier,  ^o  The  same 
theory    as    to    the    responsibility    of    the 


cising  a  right  which  they  possessed.  3ut 
the  defendants  have  no  right  or  authority 
to  exercise  the  power  of  forcibly  taking 
possession  of  the  passenger's  luggage  which 
is  in  his  actual  personal  possession,  by  way 
of  asserting  a  hen,  and,  consequently,  thev 
can  confer  none  on  their  servants.  If, 
therefore,  their  officer  does  act  in  that  man- 
ner, he  cannot  be  said  to  be  acting  under 
their  authority,  and  they  are  not  respon- 
sible." This,  it  is  submitted,  was  a  case 
in  which  recovery  should  have  been  allowed 
on  the  ground  that  the  servant  had  resort- 
ed to  an  improper  method  of  doing  some- 
thing which  was  within  the  scope  of  his 
authority, — viz,,  enforcing  the  payment  of 
the  fare. 

0  Chamberlain  v.  Chandler  (1823)  3 
Mason,  242,  Fed.  Cas.  No.  2,6/5:  "In  re- 
spect to  passengers,"  said  the  learned  judge, 
**the  case  of  the  master  is  one  of  peculiar 
responsibility  and  delicacy.  Their  contract 
with  him  is  not  for  mere  ship  room  and 
personal  existence  on  board,  but  for  reason- 
able food,  comforts,  necessaries,  and  kind- 
ness. It  is  a  stipulation,  not  for  toleration, 
merely,  but  for  respectful  treatment,  for 
that  decency  of  demeanor  which  constitutes 
the  charm  of  social  life,  for  that  attention 
which  mitigates  evils  without  reluctance, 
and  that  promptitude  which  administers 
aid  to  distress.  In  respect  to  females  it 
proceeds  yet  farther:  it  includes  an  implied 
stipulation  against  general  obscenity,  that 
immodesty  of  approach  which  borders  on 
lasciviousness,  and  against  that  wanton 
disregard  of  the  feelings  which  aggravates 
every  evil,  and  endeavors  by  the  excitement 
of  terror  and  cool  malignancy  of  conduct 
to  inflict  torture  upon  susceptible  minds. 
What  can  be  more  disreputable  and  at  the 
same  time  distresning,  than  habitual  ob- 
Rcenitv,  hnrRh  threats,  and  immodest  con- 
duct,  to  delicate  and  inoffensive  females? 
What  can  be  more  oppressive  than  to  con- 
fine them  to  their  cabins  by  threats  of 
personal  insult  or  injury?  What  more 
aggravating  than  a  malicious  tyranny, 
which  denies  them  every  reasonable  request 
and  seeks  revenge  by  withholding  suitable 
food  and  the  common  means  of  relief  in 
cases  of  seasickness  and  ill  health.  It  is 
intimated  that  all  these  acts,  though  wrong 
in  morals,  are  yet  acts  which  the  law  does 
not  punish;  that  if  the  person  is  untouched, 
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if  the  acts  do  not  amount  to  an  assault 
and  battery,  they  are  not  to  be  redressed. 
The  law  looks  on  them  as  unworthy  of  ita 
cognizance.  The  master  la  at  lib«rty  to 
inflict  the  most  severe  mental  sufferings, 
in  the  most  tyrannical  manner,  and  yet  if 
he  withholds  a  blow,  the  victim  may  be 
crushed  by  his  unkindness.  He  commits 
nothing  within  the  reach  of  civil  jurispru- 
dence. My  opinion  is  that  the  law  involves 
no  such  absurdity." 

10  Pendleton  v.  Kinsley  (1871)  3  Cliff. 
410,  Fed.  Cas.  No.  10,922  (passenger  on  a 
steamer,  who  had  had  an  altercation  with 
the  clerk  about  the  fare,  was  seized  by  him 
and  pushed  down  to  another  deck).  Clif- 
ford, J.,  said:  'IJn justifiable  as  the  con- 
duct of  the  clerk  was,  the  case  must  be 
viewed  as  between  these  parties  just  as  it 
would  be  if  no  dispute  had  arisen  as  to  the 
fare,  and  the  questions  to  be  decided  are 
whether  the  defendant  is  liable  for  the  in- 
juries inflicted  upon  the  plaintiff  by  the 
clerk,  and,  if  so,  upon  what  ground  does 
that  liability  rest.  Sufficient  has  already 
been  remarked  to  show  that  the  owner  of 
the  steamer  is  liable  to  the  plaintiff  for 
the  injuries  inflicted  upon  him  by  the  agent 
of  the  owner,  but  it  is  quite  important  in 
case  of  a  new  trial  to  ascertain  upon  what 
ground  that  liability  arises, — ^whetner  mere- 
ly as  a  principal  answering  for  the  acts 
of  his  agent  in  the  course  of  his  em- 
ployment, or  as  a  carrier  of  passengers, 
answering  as  such  for  a  breach  of  the  ob- 
ligation which  he  assumed  as  such  carrier, 
that  the  plaintiff,  as  his  passenger,  should 
not  be  ill-treated  by  himself  or  his  em- 
ployees, and  that  he  and  they  should  use 
all  due  care  and  proper  exertion  to  protect 
him  as  such  passenger  from  any  degree  of 
violence  or  any  kind  of  abuse  or  ill-treat- 
ment from  other  passengers,  or  other  per- 
sons coming  on  board  during  the  trip.  .  .  . 
He  may  have  his  remedy  against  the  car- 
rier, it  is  said,  if  he  can  prove  that  the 
carrier  was  negligent,  or  that  the  active 
person  was  the  agent  of  the  carrier,  and 
was  in  the  course  of  his  employment,  but, 
if  not,  he  must  be  content  with  his  remedy 
against  the  assailant  of  his  person.  Ad- 
judged cases  may  be  referred  to  which  sap- 
port  that  proposition  without  qualiflcation, 
but  they  do  not  give  full  scope  and  effect 
to  the  obligation  which  the  carrier  assumes 
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earrter  was  subaequently   adopted  by  the 
Supreme  Court  of  the  United  States,  ii    It 


has  also  been  applied  in  several  cases  de- 
cided   by    inferior    tribunals    both    before 


towards  his  passenger,  nor  to  the  rights 
and  duties  which  those  relations  create  and 
imply.  Passengers  do  not  contract  merely 
for  ship  room  and  transportation  from  one 
place  to  another,  but  they  also  contract 
for  good  treatment  and  against  personal 
rudeness  and  every  wanton  interference 
with  their  persons,  either  by  the  carrier  or 
his  agents  employed  in  the  management  of 
the  uiip  or  other  conveyance,  and  for  the 
fulfilment  of  those  obligations  the  carrier 
is  responsible  as  principal,  and  the  injured 
party,  in  case  the  obligation  of  good  treat- 
ment is  broken,  whether  by  the  principal 
or  his  employees,  may  proceed  against  the 
carrier  as  the  party  bound  to  make  com- 
pensation for  the  breach  of  the  obligation. 
.  .  .  Conductors  and  employees  of  a 
railroad  company  represent  the  comnany  in 
the  discharge  of  their  functions,  and,  being 
in  the  line  of  their  duty  in  collecting  the 
fare  or  taking  up  tickets,  the  corporation 
is  liable  for  an^  abuse  of  their  authority, 
whether  of  omission  or  commission;  and 
the  same  rule  must  be  applied  in  a  suit 
against  the  owner  of  a  steamer  as  the  car- 
rier of  passengers  for  the  misconduct  of 
the  master,  as  the  owners  of  a  vessel  car- 
rying passengers  for  hire  are  liable  for 
breaches  of  duty  of  the  master  to  the  pas- 
sengers equally  as  they  are  in  case  of  mer- 
chandise committed  to  their  care." 

In  addition  to  Chamberlain  v.  Chandler 
(1823)  3  Mason,  242,  Fed.  Cas.  No.  2,575, 
aiflford,  J.,  cited  Nieto  v.  Clark  (1858)  1 
Cliff.  145,  Fed.  Cas.  No.  10^62,  where  the 
doctrine  laid  down  in  that  case  was  invoked 
as  a  ground  for  a  decision  to  the  effect 
that  a  steward  of  a  ship,  who  had  attempt- 
ed to  ravish  a  female  passenger,  had  been 
justifiably  discharged  at  a  foreign  port,  the 
passenger  having  refused  to  stay  on  board 
unless  he  should  be  discharged.  Other  cases 
cited  were  Weed  v  Panama  R.  Co.  (1858) 
17  N.  Y.  362,  72  Am.  Dec.  474;  Keene  v. 
Lizard!  (1833)  5  La.  431,  25  Am.  Dec.  197, 
and  Ooddard  v.  Grand  Trunk  R.  Co.  (1869) 
67  Me.  202,  2  Am.  Rep.  39.  But  the  New 
York  case,  properly  speaking,  is  not  an 
authority  for  imputing  to  a  carrier  miscon- 
duct of  the  description  which  the  learned 
judge  was  considering. 

1*  In  New  Jersey  S.  B.  Co.  v.  Brockett 
(1887)  121  U.  S.  637,  30  L.  ed.  1049,  7 
Sup.  Ct.  Rep  1039,  where  the  plaintiff  re- 
covered damages  for  being  ejected  with  un- 
necessary violence  from  a  part  of  a  steamer 
where  he  had  no  right  to  be,  it  was  con- 
tended that,  as  the  plaintiff  was  in  the 
forbidden  part  of  the  steamer,  no  ease  was 
made  that  would  sustain  an  action  upon 
the  contract  of  transportation,  and  that  a 
request  to  instruct  the  jury  to  find  for  the 
defendant  should  have  been  granted.  But 
the  court  said:  "This  argument  assumes 
that  the  plaintiff  coifld  not  claim  protec- 
tion under  the  contract  for  safe  transporta- 
tion in  respect  to  an  injury  done  him  by 
the  company's  servants  while  he  was  upon 
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a  part  of  the  boat  other  than  that  to  which 
he  was  restricted  by  the  rule  or  regulation 
printed  on  his  ticket.    This  position  cannot 
be  sustained.    We  shall  not  stop  to  inquire 
whether  the  regulation  in  question  is  shown 
to  be  a  part  of  the  contract  for  transporta- 
tion; and  we  assume,  for  the  purposes  of 
this  case,  that  the  plaintiff  stipulated  that, 
during  the  voyage,  he  would  remain  upon 
the  part  of  the  boat  to  which  deck  pas- 
sengers were  assi^ed;  still,  it  would  nqt 
follow  that  his  violation  of  that  stipufa- 
tion  deprived  him  of  the  benefit  of  his  con- 
tract.   Such  violation  only  gave  the  carrier 
the  right  to  compel  him  to  conform  to  its 
regulation,  or,  upon  his  refusing  to  do  so, 
to  require  him  to  leave  the  boat,  using,  in 
either  case,  only  such  force  as  the  circum- 
stances reasonably  justified.    If  the  injuries 
necessarily  arose  from  his  violation  of  the 
regulation  established  for  deck  passengers, 
the  carrier  would  not  be  responsible  there- 
for.    But  if  they  were  not  the  necessary 
result  of  his  being,  at  the  time,  on  a  part 
of  the  boat  where  he  had  no  right  to  be, 
and  were  directly  caused'by  the  improper 
conduct    of    the    carrier's    servants,    either 
while  acting  within  the  scope  of  their  gen- 
eral employment,  or  when  in  the  discharge 
of  special  duties  imposed  upon  them,  he  is 
not  precluded  from  claiming  the  benefit  of 
the  contract   for  safe   transportation.  .  .  . 
What  will  be  misconduct  on  the  part  of  its 
servant  towards  a  passenger  cannot  be  de- 
fined by  a  general  rule  applicable  to  every 
case,  but  must  depend  upon  the  particular 
circumstances  in  which  they  are  required 
to  act.     In  the  enforcement  of  reasonable 
regulations  established  by  the  carrier  for 
the  conduct  of  its  business,  the  servant  may 
be  obliged  to  use  force.    But  the  law  will 
not  protect  the  carrier  if  the  servant  uses 
excessive  or  unnecessary  force.     This  doc- 
taine  is  well  illustrated  in  Sanford  v.  8th 
Ave.  R.  Co.   (1861)   23  N.  Y.  346,  80  Am. 
Dec.  286."    An  instruction  that,  as  a  mat- 
ter of  law,  more  force  was  used  than  was 
necessary  where  a  deck  passenger  out  of 
his  proper  place  on  a  steamer  was  awak- 
ened from  sleep  by  a  blow  with  a  cane,  and 
without    any    violence    on    his    part    was 
caught,   after  being   struck   several   times, 
by  the  collar  of  his  coat,  and  pulled  head- 
long against  a  barrel  standing  near,  serious- 
ly injuring  his  shoulder,  was  held  not  to 
be  erroneous.     In  the  headnote  the  effect 
of  this  case  is  thus  stated:     "A  common 
carrier  undertakes  absolutely  to  protect  its 
passengers  against  the  misconduct  or  neg- 
ligence of  its  own  servants,  employed  in 
executing   the   contract    of    transportation, 
and  acting  within  the  general  scope  of  their 
employment"     This  statement  was  adopt- 
ed as  correct  in  New  Orleans  &  N.  E.  R. 
Co.  V.  Jopes  (1891)   142  U.  S.  18,  35  L.  ed. 
919,  12  Sup.  Ct.  Rep.  109,  where  the  ques- 
tion chiefly  discussed  was  whether  the  plea 
of  self-defense  was  made  out. 

Pullman's    Palace   Car   Co.    v.   Campbell 
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and   after    that   court    had   ezpreased    its 
views.  >• 

o.  State  oaurtB, 

Alabama, — ^The    doctrine   that   a   carrier 
impliedly    stipulates    that    his    passengers 


shall  be  properly  treated,  and  that  he  must 
answer  for  any  tort  of  his  serrants  which 
amounts  to  a  breach  of  his  stipulation  in 
this  regard,  and  which  is  committed  by 
them  while  engaged  in  the  discharge  of 
their  duties,  was  adopted  in  the  two  earli- 


(1804)  154  U.  S.  513,  38  L.  ed.  1069,  14 
Sup.  Ct.  Rep.  1151,  affirming  (the  court 
being  eaually  divided)  (1800)  42  Fed.  484, 
where  tne  right  of  a  female  passenger  to 
recover  damages  for  an  indecent  assault 
made  upon  her  by  the  porter  of  a  sleeping 
car  was  declared  by  Shiras,  J.,  on  the 
ground  that  the  tortious  act  was  '^unques- 
tionably  a  violation  of  duty  owing  from 
defendant." 

Uln  Gallena  v.  Hot  Springs  R.  Co. 
(1882)  4  McCrary,  371,  13  Fed.  116,  the 
conductor  of  a  train  refused  to  honor  a 
return  ticket  on  the  ground  that  certain 
formalities  had  not  been  satisfied,  and 
afterwards  the  jury  were  thus  charged  by 
Caldwell,  J.:  ''The  law  requires  railroad 
companies  to  carry  their  passengers  safely 
and  treat  them  respectfully.  They  are  un- 
der obligations  to  use  proper  precautions 
and  exertions  to  protect  passengers  while 
in  the  cars  from  the  violence  and  insults 
of  strangers  and  copassengers,  and  they 
are  bound,  of  course,  to  protect  them  from 
the  assaults,  insults,  and  violence  of  their 
own  conductors  and  servants." 

On  the  ground  that  it  is  the  duty  of  a 
railroad  company  to  protect  its  passengers 
from  insult  and  injury  so 'far  as  it  can,  it 
was  held  in  Murphy  v.  Western  ft  A.  R.  Co. 
(1885)  23  Fed.  637,  that  if  the  conductor 
and  brakeman  on  a  train  conspire  with 
passengers  thereon  to  remove  another  pas- 
senger  who  has  a  right  to  be  on  such  train, 
or  see  such  passengers  eject  their  fellow 
passenger,  and  make  no  effort  to  prevent  it, 
or  make  mo  attempt  to  repair  the  mischief 
by  restoring  him  to  his  seat,  the  company 
will  be  liable. 

In  Mann-Boudoir  Car  Co.  v.  Dupre  (1893) 
21  L.R.A.  289,  4  C.  C.  A.  540,  18  U.  S. 
App.  183,  54  Fed.  646,  a  passenger  who  had 
been  unlawfully  ejected  from  a  berth  in  a 
sleeping  car  was  held  to  be  entitled  to  re- 
cover. Nothing,  however,  was  said  regard- 
ing the  characteristic  duty  of  a  carrier. 

In  Texas  &  P.  R.  Co.  v.  Williams  (1894) 
10  C.  C.  A.  463,  23  U.  S.  App.  379,  62  Fed. 
440,  the  facts  and  law  of  the  case  were 
thus  discussed  by  the  court:  "The  testi- 
mony here  shows  that  he  approached  Wil- 
liams for  his  fare,  but  was  informed  that 
he  was  being  passed  by  the  road  master; 
but,  upon  being  told  by  the  party  that  he 
had  not  given  Williams  permission  to  ride, 
he  went  back  to  Williams,  and  again  de- 
manded his  fare,  and  in  doing  this,  he  ad- 
mits that  he  may  have  used  strong  lan- 
guage, may  have  sworn,  and  said  that  he 
was  a  'damned  liar.'  How  for  this  was 
proven  by  the  testimony  of  the  plaintiff, 
which  was  before  the  court,  the  record  does 
not  disclose,  and  we  can  only  determine 
what  preceded  the  assault  by  the  admission 
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of  Nioel^  himself.  He  was  at  that  time 
acting  within  the  scope  of  his  employment, 
and  when  his  abuse  was  answered  by  some- 
thing which  implied  the  same  insult  he  had 
been  heaping  upon  Williams,  and  which  had 
naturally  been  drawn  out  by  his  own  lan- 
guage and  conduct,  we  do  not  consider  that  it 
can  be  properly  claimed  that  he  immediately 
abandoned  his  employment  as  conductor, 
and  commenced  an  attack  solely  in  hia  per- 
sonal capacity.  If,  as  is  claimed,  he  was 
resenting  a  fancied  insult  as  a  man,  it  plain- 
ly appears  from  his  own  testimony  that  it 
was  one  which  he  had  provoked  as  conduct- 
or, and  we  consider  that  such  character 
should  reasonably  be  held  to  cover  the 
whole  transaction,  and  that  the  entire  evi- 
dence, when  properly  considered,  cannot 
reasonably  raise  a  question  whether  he  waa 
not  acting  beyond  the  scope  of  his  employ- 
ment, which  should  have  been  submitted  to 
the  jury."  Having  regard  to  the  plainly 
expressed  opinion  of  the  Supreme  Court 
with  regard  to  the  absolute  quality  of  a 
carrier's  liability  (see  note  11,  supra),  it 
is  mot  easy  to  understand  why  so  much 
pains  should  have  been  taken  in  this  case 
to  refute  the  contention  that  the  conductor 
was  not  acting  as  such  when  he  made  the 
assault  complained  of. 

In  Rohrback  v.  Pullman's  Palace  Car  Go. 

(1909)  166  Fed.  797,  the  court  laid  it  down 
that  "the  carrier  is  liable  absolutely  as  an 
insurer  for  the  protection  of  the  passengers 
against  assaults  and  insults  at  the  hands 
of  its  own  servants,  but  none  of  the  cases 
include  passengers  who  are  alone  the  cause 
of  the  trouble."  The  court  cited  Hutchin- 
son, Carr.  §  1145;  3  Thomp.  Neg.  §  3184. 
But  the  decisions  of  the  Supreme  Court  do 
not  warrant  the  attribution  of  this  absolute 
liability  to  carriers,  unless,  that  is  to  say, 
the  court  understood  the  word  "insurer"  in 
a  qualified  sense,  as  being  applicable  to 
those  classes  of  servants  who  are  "acting 
in  the  line  of  their  duty,  etc."  (see  Pendle- 
ton V.  Kinsley,  note  10,  supra),  where  they 
have  personal  dealings   with  passengers. 

In   Goodwin  v.   Cincinnati   Traction    Co. 

(1910)  99  C.  C.  A  661,  175  Fed.  61,  a 
passenger  in  a  street  car,  after  having  had 
a  dispute  about  a  transfer,  was  assaulted 
by  B.,  one  of  the  company's  inspectors, 
after  he  had  left  the  car  and  was  awaiting 
the  arrival  of  another  car  for  which  he  held 
a  transfer  ticket.  The  defense  offered  was 
that,  at  the  moment  of  the  assault  made 
by  B.,  he  was  not  acting  within  the  scope 
of  his  employment  as  an  inspector,  because 
he  had  directed  the  passengers  where  to 
go  to  make  the  transfer,  and  had  put  them 
in  the  care  of  H.,  another  inspector,  and 
was  then  engaged  in  switching  the  car  from 
which  the  plaintiff  had  alighted.     The  evi- 
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est  cases  decided  in  this  state.  U  A  sub- 
sequent decision  seems  to  be  scarcely 
reconcilable  upon  the  facts  with  the  doc- 
trine applied  in  those  cases,  or  only  recon- 
cilable with  it  by  ascribing  to  it  an  un- 
warrantably narrow  sphere  of  operation.ll 


But  this  apparent  departure,  if  departure 
it  was,  from  the  original  position,  was 
merely  temporary.  The  theory  of  the  car- 
rier's absolute  liability  has  once  more  been 
reaffirmed  in  emphatic  language  of  an  ex- 
tremely wide  connotation.  ^ 


dence  being  conflicting  as  to  whether  the 
plaintiff  was  in  point  of  fact  under  the 
direction  of  B.  or  of  H.  at  the  time  when 
the  assault  was  committed,  it  was  held 
that  the  trial  judge  had  improperly  non- 
suited the  plaintiff.  It  was  distinctly  laid 
down  by  the  court  that  the  liability  of  a 
carrier  for  an  assault  committed  upon  a 
passenger  depends  upon  whether  the  serv- 
ant was,  at  the  time  of  the  assault,  act- 
ing ''within  the  scope  of  his  employment,'' 
— a  phrase  which  here  means  ''engaged  in 
the  performance  of  duties  in  respect  of  the 
particular  passenger  whose  remedial  rights 
are  in  question." 

Uln  Louisville  ft  N.  R  Co.  t.  Whitman 
(1885)  70  Ala.  328,  the  clearly  established 
doctrine  was  declared  to  be  this, — ^that  rail- 
road corporations  are  liable  for  all  acts  of 
wantonness,  rudeness,  or  force  done  by  their 
employees  in  and  about  the  duties  assigned 
to  them;  but  that  the  liability  does  not 
extend  to  any  tort,  wantonness,  or  wrong- 
ful act  which  an  employee  might  commit 
in  a  matter  not  connected  with  his  service 
to  the  carrier.  The  action  in  the  case  was 
brought  by  a  person  who  had  purchased  a 
tidcet,  but  having  got  on  the  wrong  train, 
was  ejected  from  it  while  it  was  in  rapid 
motion.  Such  an  ejection  would  clearly 
have  been  within  the  scope  of  the  duty  qf 
the  servants  in  charge  of  the  train,  so  that 
the  above  statement  was  an  ohiter  dictum, 
in  so  far  as  it  may  be  supposed  to  embody 
the  doctrine  of  a  carrier's  aosolute  liability. 
The  phraseology  of  the  above  statement, 
moreover,  is  somewhat  ambiguous  with  re- 
lation to  that  doctrine.  But  the  actual 
position  of  the  court  is  indicated  by  the 
fact  that  the  case  of  Goddard  v.  Grand 
Trunk  R.  Co.  (1869)  57  Me.  202,  2  Am.  Rep. 
39,  which  is  a  clear  authority  for  that  doc- 
trine, was  cited  as  a  valid  precedent. 

In  Lampkin  v.  Louisville  &  N.  R.  Co. 
(1894)  106  Ala.  287,  17  So.  448,  the  settled 
rule  was  said  to  be  that  a  carrier's  obliga- 
tion requires  him  to  protect  his  passengers 
against  the  violence  and  assaults  of  its 
servants.  It  was  held  that  a  complaint 
which  alleged  that  one  "who  was  a  brake- 
man  or  flagman  on  defendant's  train,  and 
an  employee  of  defendant,"  insulted  and 
threatened  plaintiff,  who  had  paid  full  fare 
for  a  first-class  ticket,  and  was  traveling 
on  defendant's  train,  and  "did  assault  and 
beat  plaintiff  while  he  was  getting  off  the 
train  at  his  destination,"  sufficiently 
charged  that  the  acts  complained  of  were 
committed  while  plaintiff  was  a  passenger, 
by  a  brakeman  in  the  employ  of  defendant, 
while  in  the  discharge  of  his  duty  as  brake- 
man.  The  court  cited  the  Goddard  Case, 
supra,  and  also  Craker  v.  Chicago  &  N  W. 
R.  Co.  (1876)  36  Wis.  657,  17  Am.  Rep.  504, 
40  L.R.A.(N.S.) 


which  is  one  of  the  leading  decisions  regard- 
ing the  absolute  duties  of  a  carrier.  Yet 
it  also  adverted  to  several  cases  in  which 
"the  line  has  also  been  carefully  and  dis- 
tinctly drawn  between  such  acts  as  are 
here  complained  of,  when  committed  by  an 
agent  of  the  railroad,  while  acting  in  the 
line  and  discharge  of  his  duty,  and  when 
committed  by  him  as  an  individual,  and  not 
connected  with  his  service  to  his  company." 
Most  of  the  cases  cited  had  relation  to  the 
claims  of  mere  strangers.  The  circumstan- 
ces that  two  entirely  distinct  lines  of  au- 
thorities were  thus  relied  upon  is  calculated 
to  raise  a  suspicion  that  the  court  did  not 
clearly  apprehend  the  fundamental  differ- 
ence between  the  theories  to  which  they  are 
referable. 

i^Goodloe  V.  Memphis  &  C.  R  Co.  (1894) 
107  Ala.  233,  29  LR.A.  729,  54  Am.  St.  Rep. 
67,  18  So.  166.  There  a  trainman,  while 
engaged  in  a  friendly  scufiie  with  acoserv- 
ant,  accidentally  pushed  the  plaintiff  off 
the  platform  of  a  car.  The  grounds  upon 
which  the  act  was  held  not  to  be  imputable 
to  the  company  were  thus  stated:  ''What 
these  parties  did  to  cause  plaintiff's  injury 
was  not  in  the  line  of  their  respective  en- 
gagements, or  that  of  either  of  them,  to 
their  employer;  it  was  not  fairly  incidental 
to  their  employment;  it  was  not  done  in 
pursuance  of  an  express  or  implied  author- 
ity from  the  master  to  do  it;  it  was  the  re- 
sist of  the  conduct  of  these  employees,  who, 
in  the  commission  of  the  injurious  act, 
however  innocently  done,  had  stepped  aside 
from  the  purposes  of  the  agency  committed 
to  them,  and  inflicted  an  independent  wrong 
on  the  plaintiff;  and  they,  if  anybody,  and 
not  the  defendant  company,  are  liable  for 
it"  From  the  language,  as  well  as  from 
the  actual  decision,  it  is,  to  say  the  least, 
not  an  unreasonable  inference  that  the  car- 
rier's duty  to  protect  passengers  was  not 
regarded  as  extending  beyond  acts  done  by 
servants  with  relation  to  the  actual  work 
of  transportation.  That  this  was  the  doc- 
trinal standpoint  of  the  court  is  also  indi- 
cated by  its  citation  of  Gilliam  v.  South 
&  North  Ala.  R.  Co.  (1881)  70  Ala.  2G8,— 
a  case  which  involved  an  injury  to  a  person 
not  standing  in  any  contractual  relation  to 
the  carrier,  and  which  was  necessarily  de- 
cided with  reference  to  the  ordinary  rule 
that  a  master  is  not  liable  for  acts  done  by 
a  servant  outside  the  scope  of  his  employ- 
ment. On  the  other  hand,  one  of  the  prece- 
dents relied  upon  is  the  Lampkin  Case,  note 
13,  supra,  which  is  clearly  inconsistent  with 
any  Such  narrow  conception  of  the  carrier's 
liability. 

Win  Birmingham  R.  &  Electric  Co.  v. 
Baird  (1901)  130  Ala.  334.  54  LR.A.  752, 
89  Am.  St.  Rep.  43,  30  So.  456,  the  conduct- 
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Arkansas, — ^This  is  one  of  the  jurisdic- 
tion8  in  which  the  doctrine  as  to  the  abso- 
lute liability  of  a  carrier  has  been  adopted 
with  respect  to  assaults  by  servants.  18  In 
one  case  the  nonliability  of  a  street  rail- 


way company  for  the  arrest  of  a  pasaengpr 
at  the  instance  of  a  servant  was  affirmed 
on  the  ground  that  his  act  was  beyond 
the  scope  of  his  authority,  n  But  more 
recently  the  doctrine  that  a  carrier  is  an 


or  of  a  street  car  seized  the  bell  rope  to 
prevent  its  being  pulled  again  by  a  pas- 
senger who  had  already  rung  the  bell  twice, 
and  immediately  came  toward  the  passen- 
ger and  assaulted  him.  ''But  as  between 
the  carrier  and  its  passengers  an  entirely 
different  rule  prevails.  As  to  them  the  con- 
tract of  carriage  imposes  upon  the  carrier 
the  duty  not  only  to  carry  safely  and  ex- 
peditiously between  the  termini  of  the  route 
embraced  in  the  contract,  but  also  the  duty 
to  conserve  by  every  reasonable  means 
their  convenience,  comfort,  and  peace 
throughout  the  journey.  And  this  same 
duty  IS,  of  course,  upon  the  carrier's  agents. 
They  are  under  the  duty  of  protecting  each 
passenger  from  avoidable  discomfort  and 
from  insult,  from  indignities  and  from  per- 
sonal violence.  And  it  is  not  material 
whence  the  disturbance  of  the  passenger's 
peace  and  comfort  and  personal  security  or 
safely  comes  or  is  threatened.  It  may  be 
from  another  passenger,  or  from  a  tres- 
passer or  other  stranger,  or  from  another 
servant  of  the  carrier,  or,  a  fortiori,  from 
the  particular  servant  upon  whom  the  duty 
of  protection  peculiarly  rests.  In  all  such 
cases  the  carrier  is  liable  in  damages  to  the 
injured  passenger.  And  it  is  of  no  conse- 
quence, when  the  wrong  is  committed  by 
ttie  carrier's  own  servant,— even  that  serv- 
ant particularly  charged  with  the  duty  of 
conserving  the  passenger's  well  being  en 
route, — ^that  the  act  bears  no  connection  or 
relation  with  or  to  the  duties  of  such  serv- 
ant to  the  carrier,  and  is  not  committed 
as  an  incident  to  the  discharge  of  any  duty, 
but  is  utterly  violative  of  all  duty,  and 
apart  and  away  from  the  scope  of  employ- 
ment as  that  term  is  understood  in  the 
class  of  cases  first  above  referred  to.  The 
carrier  is  liable  in  such  cases  because  the 
act  is  violative  of  the  duty  it  owes  through 
the  servant  to  the  passenger,  and  not  upon 
the  idea  that  the  act  is  incident  to  a  duty 
within  the  scope  of  the  servant's  employ- 
ment, and  it  is  manifestly  immaterial  that 
the  act  may  have  been  one  of  private  ret- 
ribution on  the  part  of  the  servant,  actu- 
ated by  personal  malice  towards  the  pas- 
senger, and  having  no  attribute  of  service 
to  the  carrier  in  it.  It  is  wholly  inapt  and 
erroneous  to  apply  the  doctrine  of  scope  of 
employment  as  ordinarily  understood,  to 
such  an  act.  Its  only  relation  to  the  scope 
of  the  servant's  employment  rests  upon  the 
disregard  and  violation  of  a  duty  imposed 
by  the  employment.  This  is,  beyond  ques- 
tion, we  think,  the  true  doctrine,  on  prin- 
ciple; and  while,  as  indicated  above,  there 
are  adjudications  against  it,  the  great 
weight  of  authority  supports  it."  The 
Qourt,  after  referring  to  the  general  rule 
which  precludes  recovery  against  the  mas- 
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ter  unless  the  tortious  act  was  within  the 
scope  of  the  servant's  employment,  proceed- 
ed thus:  It  was  held  that  the  court  had 
erred  in  instructing  the  jury  with  respect 
to  "scope,  of  employment,"  but  that  the 
error  was  nonprejudicial  as  regards  the  de- 
fendant. It  is  somewhat  strange  that  the 
Goodloe  Case,  supra,  was  not  referred  to. 
The  difficulty,  if  not  impossibility,  of  recon- 
ciling it  with  the  language  of  this  above  ex- 
tract, would  seem  to  have  been  a  point  de- 
manding some  notice  by  the  court. 

In  Birmingham  R.  Light  &  P.  Co.  v.  Par- 
ker (1909)  161  Ala.  248,  50  So.  55,  the  court 
relied  upon  the  above  case  and  quoted  with 
approval  the  following  statements  in 
Hutchinson  on  Carriers,  §§  982,  1101:  'The 
contract  of  carriage  as  to  female  passen- 
gers embraces  an  implied  stipulation  that 
tiie  carrier  will  protect  them  against  gener- 
al obscenity,  immodest  conduct,  or  wanton 
approach."  The  duty  which  a  carrier  owes 
to  a  female  passenger  to  protect  her  from 
indecent  assaults  by  its  servants  cannot  be 
frittered  away  by  questions  of  whether  the 
servants  were  acting  within  the  scope  of 
their  authority." 

See  also  Birmingham  R.  Light  &  P.  Co. 
V.  Mullen  (1903)  138  Ala.  614,  35  So.  701 
(where  the  actual  point  upon  which  the 
decision  turned  was  the  justifiability  of  an 
assault) ;  Alabama  City,  G.  &  A.  R.  Co.  v. 
Sampley  (1910)  169  Ala.  372,  52  So.  142 
(absolute  duty  recognized  in  a  case  which 
turned  on  the  question  whether  the  ag- 
grieved party  had  ceased  to  be  a  passenger 
at  the  time  when  he  was  assaulted) . 

In  Louisville  &  M.  R.  Co.  v.  Perkins 
(1905)  144  Ala.  325,  39  So  305,  it  was 
held  that  a  good  cause  of  action  was  stated 
by  a  complaint  which  alleged  the  wrongful, 
wilful,  wanton,  and  intentional  ejection  of 
a  passenger  from  a  train  by  a  conductor, 
and  that  it  was  not  necessary  to  aver  that 
the  defendant's  employees  knew  of  the 
plaintiff's  peril  when  he  was  ejected.  The 
motive  which  prompted  the  ejection  ia  not 
stated.  The  case  is  therefore  one  of  inde- 
cisive import  in  the  present  connection. 

"St.  Louis,  L  M.  &  S.  R.  Co.  v.  Dow- 
giallo  (1907)  82  Ark.  289,  101  S.  W.  412 
(defendant  liable  for  a  wrongful  and  un- 
provoked assault).  The  court  cited  with 
approval  2  Hutchinsoh,  Carr.  §§  1093,  1094: 
4  Elliott,  Railroads,  §  1638;  Thomp.  N^^ 
§  3186;  2  Fetter,  Carr.  Pass.  §§  365.  366. 

17  Little  Rock  Traction  &  Electric  Co.  v. 
Walker  (1898)  65  Ark.  144,  40  L.R.A.  473, 
45  S.  W.  57,  where  it  was  held  that  a  con- 
ductor, who  was  merely  empowered  by  the 
company's  rule  to  remove  from  the  car  pas- 
sengers who  did  not  pay  their  fare,  had  no 
authoritv  to  make  an  arrest  for  this  causa. 
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insurer  against  all  acts  of  violence  on  the 
part  of  his  employees  was  held  to  be  ap- 
plicable to  wrongful  arrests.  18 

California. — ^The  only  relevant  cases 
which  BO  far  have  been  decided  in  this 
state  proceeded  upon  the  ground  that  the 
torts  in  question  were  committed  within 
the  scope  of  the  tort  feasor's  authority.  ib 
In  one  of  them,  it  will  be  observed,  the 
court  expressly  declined  to  consider  whether 


the  tort  in  question  could  be  imputed  to 
the  defendant  on  the  ground  of  his  being 
bound  to  protect  the  plaintiff  from  mal- 
treatment. 

Colorado. — The  theory  of  an  absolute  ob- 
ligation on  the  carrier's  part  has  been 
adopted  in  this  state.  ^ 

District  of  Columbia, — In  one  case  a 
street  car  company  was  held  to  be  liable 
for   injuries   caused  to  a  passenger   whom 


18  In  Mayfield  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  (1910)  97  Ark.  24,  32  L.R.A.(N.S  )  525, 
133  S.  W.  168,  the  court  made  the  follow- 
ing remarks  with  reference  to  a  hypotheti- 
cal situation  the  existence  of  which  was  in 
point  of  fact  negatived  by  the  evidence: 
''A  railroad  company  as  a  common  carrier 
of  passengers  is  bound  to  use  extraordinary 
care  not  only  to  carry  its  passengers  safely, 
but  also  to  protect  them  during  the  carriage 
from  assault  or  injury  from  its  agents  in 
charge  of  the  train  and  from  others.  By 
its  contract  the  railroad  company  assumes 
the  obligation  to  protect  the  passenger 
against  any  negligent  or  wilful  misconduct 
of  its  servants  while  performing  the  car- 
riage; it  also  assumes  the  obligation  to 
exercise  diligence  and  care  in  protecting  its 
passengers  while  in  transit  from  violence 
or  wrongful  misconduct  of  others  on  the 
train.  The  conductor  has  control  not  only 
over  the  movements  of  the  train,  but  over 
persons  on  it,  and  has  authority  to  compel 
the  observance  of  the  rules  of  the  company 
by  all  persons  on  the  train  He  has  there- 
fore the  power,  under  ordinary  circum- 
stances, to  protect  them  from  violence  or 
wrongful  injury  from  others,  and  the  law 
makes  the  company  liable  for  an  injury  to 
a  passenger  resulting  from  a  negligent  fail- 
ure to  exercise  such  power.  It  is  therefore 
liable  for  any  wrongful  arrest  of  a  passen- 
ger, made  or  procured  by  its  servants  in 
charge  of  the  train;  and  it  is  also  liable 
for  an  illegal  arrest  of  the  passenger,  made 
by  others,  which,  in  the  exercise  of  due  dil- 
igence, it  could  have  prevented." 

In  Moore  v.  Louisiana  &  A.  R.  Co.  (1911) 
99  Ark.  233,  34  L.R.A.(N.S.)  299,  137  S.  W. 
826,  a  demurrer  was  held  to  have  been 
erroneously  sustained  to  a  complaint  which 
alleged  that  the  auditor  of  a  railroad  com- 
pany, while  he  was  in  charge  of  a  train, 
falsely  accused  a  passenger  of  stealing  a 
watch  fob,  and  had  him  illegally  arrested, 
but  did  not  state  that  the  auditor  in  doing 
this  was  acting  within  the  scope  of  his  au- 
thority. The  case  cited  in  note  17,  supra, 
was  relied  on  by  counsel  for  defendant,  but 
not  referred  to  the  court. 

1»  In  Turner  v.  North  Beach  &  M.  R.  Co. 
(1S68)  34  Cal.  594,  it  was  held  that  a  col- 
ored passenger  whom  the  conductor  of  a 
street  car  had  wrongfully  ejected  was  en- 
titled to  recover  actual  damages,  even 
though  the  misfeasance  constituted  a  viola- 
tion of  the  carrier's  express  orders,  and  was 
prompted  by  malicious  motives.  The.ra^to 
drcidetidi  was  simply  that  the  conductor 
had  acted  within  the  scope  of  his  agency. 
40  L.R,A,(N.S.) 


In  Trabing  v.  California  Nav.  &  Improv. 
Co.  (1898)  121  Cal.  137,  33  Pac.  644^  a 
motion  for  a  nonsuit  was  held  to  have  been 
properly  denied,  because  the  evidence  tend- 
ed to  support  a  complaint  which  alleged 
that  the  defendant's  servants  and  agents 
in  charge  of  the  steamer  wrongfully  placed 
handcufTs  on  the  plaintiff,  took  him  to  the 
lower  deck  of  the  defendant's  steamer, 
chained  him  to  a  post  in  such  a  way  as  to 
cause  him  great  bodily  pain,  kept  him 
chained  thereto  until  the  steamer  reached 
a  place  short  of  the  destination  to  which 
he  had  paid  his  fare,  and  there  wrongfully 
ejected  him  from  the  steamer.  The  suffi- 
ciency of  the  complaint  as  against  a  special 
demurrer  was  affirmed  on  the  grounds  thus 
explained:  "The  wrongs  and  injuries  com- 
plained of  are  alleged  to  have  been  commit- 
ted by  the  defendant's  servants  and  agents 
'who  were  at  said  time  in  charge  of  said 
steamer.'  This  allegation  sufficiently  dis- 
tinguishes between  those  who  were  author- 
ized to  represent  the  defendant  in  the  man- 
agement and  control  of  the  boat  and  its 
business,  and  those  who,  though  employees 
and  servants,  were  merely  laborers  and 
under  the  immediate  control  of  those  *in 
<^arge  of  said  steamer.'  Whether,  if  these 
alleged  wrongs  and  injuries  had  been  per- 
petrated by  the  deck  hands  of  their  own 
motion,  and  without  the  direction  of  any- 
one in  control  of  the  steamer  and  its  busi- 
ness, the  defendant  would  not  be  liable, 
upon  the  ground  that  it  was  its  duty  to 
prevent  it,  need  not  be  considered.  .  .  . 
The  answer  of  defendant,  as  well  as  the 
evidence  given  on  behalf  of  the  plaintiff, 
shows  that  all  the  acts  of  the  captain  con- 
stituting the  alleged  wrongs  and  injuries 
were  done  and  performed  upon  defendant's 
boat  in  its  operation  as  a  common  carrier 
by  the  captain  in  charge  thereof,  in  the  line 
of  his  employment.  That  he  was  author- 
ized by  the  defendant  to  see  that  persons 
being  transported  upon  the  said  steamer 
paid  their  fare,  and  to  collect  the  same, 
and  to  remove  from  the  steamer  those  who, 
not  having  paid  their  fare,  refused  to  pay 
it  when  demanded,  cannot  be  questioned. 
Thai  was  not  only  *in  the  line  of  his  employ- 
ment,* but  one  of  the  very  purposes  for 
which  he  was  employed." 

WBleecker  v.  Colorado  &  S.  R.  Co.  (1911) 
50  Colo.  140,  33  L,R.A.(N.S.)  386,  114  Pac. 
481  (fact  that  a  railroad  conductor  was  not 
instructed  by  the  company  to  use  insulting 
language  toward  a  passenger,  and  did  not 
ratify  his  act  in  using  it.  would  not  relieve 
it  from  liability  for  the  mental  anfi:ui&h 
64 
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a  conductor  had  wilfully .  ejected  from  a 
moving  car.  ^^  It  would  seem  that  the 
court  intended  merely  to  adopt  the  restrict- 
ed doctrine  that  the  existence  of  the  con- 
tract of  carriage  operated  to  render  the 
carrier  liable  for  the  wilful  as  well  as  the 
negligent  acts  of  his  servant,  in  so  far  as 
they  are  done  in  the  course  of  the  employ- 
ment. M 

Florida. — In  this  stat«  the  doctrine  of 
the  absolute  liability  of  a  carrier  for  the 
torts  of  his  servants  has  been  adopted.  >< 

Georgia, — ^The  provisions  of  the  Civil 
Code  which  are  material  in  the  present 
connection  are  the  following:  Code  1895, 
§  3817  (Code  1910,  §  4413),  declares  that 
"every  person  shall  be  liable  for  torts  com- 
mitted by  his  .  .  .  servant  by  his  com- 
mand, or  in  the  prosecution  and  within  the 
scope  of  his  business,  whether  the  same  be 
by  negligence  or  voluntary."  By  Code  1895, 
§  2321  (Code  1910,  §  2780),  it  is  enacted 
that  "a  railroad  company  shall  be  liable 
for  any  damage  done  ...  by  any  per> 
son  in  the  employment  and  service  of  such 
company,  unless  *the  company  shall   make 


it  appear  that  their  agents  have  exercised 
all  ordinary  and  reasonable  care  and  dili- 
gence, the  presumption  in  all  cases  being 
against  the  company." 

Code  1895,  §  2266;  Code  1910,  S  2714. 
"A  carrier  of  passengers  is  bound  also  to 
extraordinary  diligence  on  behalf  of  him- 
self and  his  agents  to  protect  the  lives  and 
persons  of  his  passengers.  But  he  is  not 
liable  for  injuries  to  the  person  after  hav- 
ing used  such  diligence."  M 

It  has  been  held  that  under  these  pro- 
visions the  liability  of  a  railway  com- 
pany to  a  passenger  for  the  wilful  torts 
of  their  servants  is  determinable  upon  the 
same  footing  as  at  common  law.  ss  The 
doctrine  applied  in  the  cases  decided  from 
this  standpoint  is  thus  stated  in  the  head- 
note  written  for  one  of  them  by  the  court 
itself.  ''Railroad  companies  are  responsi- 
ble to  passengers  for  the  torts  of  conductors 
and  other  servants  employed  in  running 
trains,  where  such  torts  are  committed  in 
connection  with  the  business  intrusted  to 
such  servants,  and  spring  from,  or  grow 
immediately   out  of,   such   business."  M 


caused  to  the  passenger) ;  Denver  Tramway 
Co.  V.  Reed  (1894)  4  Colo.  App.  500,  36 
Pac.  557  (wrongful  ejection  of  passenger 
from  street  car  by  conductor). 

81  Converse  v.  Washington  &  G.  R  Co. 
(1876)  2  MacArth.  504. 

22  The  authority  mainly  relied  on  was 
Weed  V.  Panama  R.  Co.  (1858)  17  N.  Y. 
362,  72  Am.  Dec.  474,  which  goes  no  further 
than  this. 

wPelot  V.  Atlantic  Coast  Line  R.  Co. 
(1910)  60  Fla.  159,  53  So.  937.  The  sylla- 
bus written  by  the  court  runs  as  follows: 
Passengers  do  no£  contract  with  carriers 
merely  for  ship  room  and  transportation 
from  one  place  to  another,  but  for  good 
treatment  and  against  personal  rudeness 
and  want  of  interference  with  their  persons, 
either  by  the  carrier  or  his  agents  employed 
in  the  management  of  the  ship  or  other  con- 
veyance; and  whatever  may  be  the  motive 
which  incites  a  carrier's  servant  to  commit 
an  unlawful  or  improper  act  towards  a  pas- 
senger during  the  existence  of  the  relation 
of  carrier  and  passenger,  and  regardless  of 
whether  the  wrong  is  committed  in  the  exe- 
cution of  the  servant's  employment,  the 
carrier  is  liable  for  the  act  and  its  natural 
and  legitimate  consequences. 

S4lt  has  been  held  that  where  a  railway 
company  is  sued  for  a  wilful  and  unjustifi- 
able assault  made  upon  a  passenger  by  one 
of  its  servants,  but  no  negligence  on  t'he 
part  of  that  or  any  other  servant  is  alleged, 
the  law  relating  to  the  extraordinary  care 
which  a  carrier  owes  to  passengers  under 
the  provision  is  not  involved,  and  conse- 
quently a  charge  upon  the  subject  of  such 
care  is  iYnproper.  Atlanta  Consol.  Street 
R.  Co.  V.  Keeny  (1896)  99  Ga.  266,  33  L.R.A. 
824,  25  S.  E.  620:  Seaboard  Air-Line  R.  Co. 
V.  O'Quin  (1905)  124  Ga.  359,  2  L.R.A. 
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(N.S.)  472,  52  S.  E.  427;  Savannah  Electric 
Co.  V.  Pritchard  (1909)  133  Ga.  747,  66  S.  E. 
952.  In  the  last-mentioned  case  the  court 
also  disapproved  of  a  charge  that  the  car- 
rier must  furnish  safe  appliances  to  pas- 
sengers while  traveling,  which  must  be  in 
good  condition,  and  inspected  with  reason- 
able care,  and  that  the  carrier  must  use  or- 
dinary care  in  the  selection  of  proper  offi- 
cials upon  its  cars,  having  in  view  the  busi- 
ness they  are  to  perform. 

In  Mason  v.  Nashville,  C.  &  St.  L.  R.  Co. 
(1910)  135  Ga.  741,  33  L.R.A.(N.S.)  280,  70 
S.  E.  225,  it  was  held  that,  having  regard 
to  the  phraseology  of  the  provision,  it  was 
error  to  instruct  the  jury  that  "carriers 
must  treat  their  passengers  respectfully, 
and  protect  them,  so  far  as  they  reasonably 
can,  from  injury  or  insult  on  the  part  of 
their  employees." 

M  Pee  pies  v.  Brunswick  &  A.  XL  Co. 
(1878)  60  Ga.  281. 

MGasway  v.  Atlanta  k  W.  P.  R.  CJo. 
(1877)  68  Ga.  216.  There  recovery  was 
sought  under  a  complaint  containing  two 
counts,  one  of  which  was  to  the  effect  that 
the  baggage  master  beat  and  maltreated  the 
plaintiff  wrongfully  while  engaged  in  having 
the  baggage  of  his  wife  checked;  the  sec- 
ond, to  the  effect  that,  when  he  was  ridinj: 
on  the  cars  with  his  wife  afterwards,  the 
conductor  awoke  him  from  sleep,  and,  rec- 
ognizing him,  threatened  to  shoot  him.  and 
made  him  jump  off  the  cars  while  they  were 
running.  The  court,  after  showing  that 
under  other  provisions  of  the  Code,  the  word 
"person"  must  be  construed  as  including 
corporations,  observed:  "On  the  whole,  we 
think  that  the  true  principles  deducible 
from  our  own  Code  and  the  general  law, 
and  the  reason  and  spirit  thereof,  are  these: 
First,  if  the  conductor  or  other  oflScer,  on  • 
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Taken  literally,  this  statement  might 
seem  to  import  a  responsibility  extending 
only  to  torts  which  should  be  directly  re* 
lated  to  the  actual  work  of  transportation. 
But  the  circumstances  involved  in  the  case 
with  reference  to  which  it  was  made  show 


that  it  is  to  be  construed  as  appl 
to  breaches  of  an  assumed  duty  oi    i 
rier's  part  to  see  that  his  passei 
properly  treated.     This  view  of  i    i 
ing  is   amply  confirmed  by  the 
cisions  of  the  court.  S7 


railroad  train,  in  the  exercise  of  a  general 
power  intrusted  to  him  by  the  company, 
in  respect  to  passengers,  clothed  with  au- 
thority to  exact  pay  from  them,  to  receive 
their  tickets,  to  receive,  check,  and  deliver 
their  baggage,  to  supervise  their  conduct,  to 
put  them  off  the  train  if  disorderly,  to  care 
for  their  reasonable  comfort  and  protection, 
— if,  in  the  scope  and  range  of  such  busi- 
ness, the  agent  act  in  a  manner  to  trespass 
upon  the  rights  of  passengers,  to  insult  or 
maltreat  them,  lo  assault  or  wound  or  beat 
them,  to  frighten  them  so  as  to  force  them 
off  the  cars  without  justifiable  excuse  or 
reason,  we  think  that  the  company  is  re- 
sponsible for  such  tortious  conduct  of  its 
agents  and  servants  acting  where  it  put 
them  to  use  discretion  and  judgment,  and 
within  the  business  it  intrusted  especially 
to  them.  .  .  .  It  is  a  duty  that  these 
carriers  of  passengers  owe  to  the  public  to 
employ  reliable  and  gentlemanly  agents  to 
conduct  and  manage  their  trains;  and  if 
they  do  not  employ  such,  they  should  be 
made  responsible  for  torts  committed  by 
those  whom  they  have  employed,  and  to 
whom  they  have  given  the  power  to  violate 
their  duty,  imposed  by  law,  safely  to  trans- 
port the  passenger  and  decently  to  treat 
him  on  his  journey  so  long  as  he  properly 
demeans  himself." 

«7In  Peeples  v.  Brunswick  k  A.  R.  Co. 
supra,  the  declaration  alleged  that  plaintiff 
was  a  passenger  on  defendant's  road;  that 
he  was  in  the  usual  passenger  coach;  that 
while  thus  situated,  and  entitled  to  the 
care  and  protection  of  defendant,  at  an  in- 
termediate station,  he  was  called  out  of 
the  train  by  the  conductor  in  charge  there- 
of, who  was  defendant's  agent,  and  was 
beaten,  bruised,  etc.  Held,  that  the  failure 
to  allege  in  express  terms  that  the  agent 
acted  ''in  the  prosecution  and  within  the 
scope  of  his  business"  was  not  a  vital  de- 
fect, and  that  the  court  erred  in  dismissing 
the  case  on  general  demurrer.  Aliter,  had 
the  injury  been  inflicted  after  the  delivery 
of  the  plaintiff  at  his  destination. 

In  Atlanta  &  W.  P.  R.  Co.  v.  Condor 
(1885)  75  Ga.  51,  where  a  brakeman  re- 
fused to  allow  a  passen<2:er  to  pass  out  of 
one  car  into  the  next  while  the  train  was 
in  motion,  there  being  no  rule  of  the 
company  forbidding  such  passing,  the  com- 
pany was  held  liable  for  opprobrious  lan- 
^age  and  an  assault  by  the  brakeman  dur- 
ing an  altercation  arising  out  of  the  re- 
fusal. 

In  Western  A  A.  R.  Co.  v.  Turner  (1884) 
72  Ga.  292,  53  Am.  Rep.  842,  a  person  de- 
siring to  become  a  passenger  upon  a 
freight  train  entered  the  caboose,  and  the 
conductor  insolently  refused  to  carry  him, 
and  Btruck  him  with  his  lantern;  the  lia- 
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bility  of  the  railway  company  wae   i 
on  the  ground  that  the  aggrieved  p   i 
a  passenger  "within  the  reason  a   : 
of  the  Gasway  Case,"  supra.     T   i 
said:      "The   duty   of   the   condu 
twofold:     First,  if  he  refused  the   : 
passage,  to  do  so  in  a  polite  mai 
give  him  a  reasonable  opportunity 
the  cab  of  his  own  motion.     Sec<  i 
after  having  done  this,  the  plaii 
refused  to  leave  the  cab,  then  to 
reasonable  force  as  was  necessary  I 
him  therefrom.    Whatever  the  cond  i 
in  relation  to  either  of  these  mati 
under  the  facts  of  this  case,  clea  I 
in  the  prosecution  and  within  the    i 
his  business,  and  the  company  w  i 
for  his  conduct,  even  though  it  ws  . 
tary.    He  had  no  right  to  insult  tl  ! 
tiff  by  the  use  of  vulgar  and  prol  i 
guage  and  abusive  epithets,  and  th(  ! 
out  provocation,  to  beat  him  over  i  i 
in  his  face  and  mouth,  and  knock   : 
of  his  cab  door  with  his  lantern." 

In   Savannah,   F.   &  W.   R.  Co. 
(1897)   103  Oa.  125,  40  L.R.A.  483 
St.  Rep.  85,  29  S.  E.  607,  a  railway    i 
was  held  to  be  liable  for  an  assai  I 
by  a  baggage  master  upon  a  femah 
ger,  with  intent  to  commit  rape. 

In  Wolfe  v.  Georgia  R.  &  Elec : 
(1907)   2  Ga.  App.  499,  68  S.  E.    I 
court,  proceeding  upon  the  ground 
common  carrier  is  bound  to  pro  tec 
senger  from  insult  as  well  as  from  : 
injury*  And  especially  from  insult 
by  its  servants,  held  that  an  act 
maintainable   against   a   railway   (i 
for  the  insult  implied  in  the  fact   : 
conductor,   in   enforcing   Penal  Coc  < 
§  527,  which  requires  conductors  to  i 
white   and   colored   passengers,    call 
plaintiff,  a  white  man,  a  negro,  or  ii 
that  he  was  of  African  descent. 

In   Georgia  R.  &  Electric  0>.  v, 
(1904)   120  Ga.  991,  48  S.  E.  355, 
held  that  the   trial  judge  had  im]i 
sustained  a  demurrer  to  a  petition 
alleged  that  a  conductor  malicious! ; 
all  manner  of  ungentlemanly  remai 
culated  to  annoy  a  female  passeng 
the  review  of  this  case  after  the  tr 
sequent  upon  the  overruling  of  the 
rer  had  taken  place,  the  court  of 
held  that,  in  order  to  warrant  a  i' 
in  an  action  by  a  passenger  to  recc 
an    insult    given    by    the    conducto 
street  car,  his  acts  must  have  been 
did  not  only  humiliate  and  insult  p 
but  such  as  would  reasonably  tend 
miliate  anv  person  in  similar  circum 
(1907)  1  Ga.  App.  832,  58  S.  E.  88. 

For  other  cases  in  which  the  liab 
railway   companies    in    respect   of   i 
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Idaho, — In  this  state  the  doctrine  that  a 
carrier  is  subject  to  an  absolute  duty  to 
protect  passengers  against  the  misfeasance 
of  his  employees  has  been  applied  in  a 
case  where  the  plaintiff  was  wrongfully 
ejected  from  a  train.  M 

lilinoia, — In  the  earliest  relevant  case  in 
this  state  the  scope  of  the  servant's  au- 
thority    was     explicitly     treated    by     the 


supreme  court  as  the  gauge  of  the  carrier's 
liability.  S>  Subsequently  the  court  applied 
the  doctrine  that  a  carrier  impliedly  guar- 
antees that  his  passengers  shall  be  pro- 
tected against  violent  acts  or  insulting 
language  on  the  part  of  the  servants  whom 
he  places  in  charge  of  the  vehicle  by  which 
the  passengers  are  conveyed,  so  If  the  lan- 
guage of  the  supreme  court  should  be  con- 


and  insults  by  servants  was  treated  as 
being  absolute,  see  Peavy  v.  Georgia  R.  & 
Bkg.  Ck>.  (1888)  81  Ga.  485,  12  Am.  St.  Rep. 
334,  8  S.  £.  70  (question  chiefly  discussed 
was  whether  provoking  words  of  passengers 
excused  defendant) ;  Savannah  Street  R. 
Go.  V.  Bryan  (1890)  86  Ga.  312,  22  Am.  St. 
Rep.  464,  12  S.  £.  307;  East  Tennessee,  V. 
&  G.  R.  Co.  ▼.  Fleetwood  (1892)  90  Ga.  23, 
15  S.  £.  778  (passenger  insulted  and  as- 
saulted by. a  conductor  on  account  of  per- 
sonal animosity) ;  Columbus  &  R.  R.  Co.  ▼. 
Christian  (1896)  97  Ga.  66,  25  S.  E.  411 
(the  court  laid  it  down  arguendo  that  a 
railroad  company  is  liable  if  its  freight 
agent  takes  advantage  of  the  opportunity 
afforded  by  the  presence  of  a  patron  at  his 
place  of  business  to  bring  about  a  difficulty 
with  the  patron  upon  the  occasion  of  some 

Srevlous  private  quarrel) ;  Georgia  R.  & 
kg.  Co.  V.  Richmond  (1896)  98  Ga.  495,  25 
S.  E.  565;  Brunswick  &  W.  R.  Co.  Moore 
(1897)  101  Ga.  684,  28  S.  'E.  1000  (main 
question  involved  was  whether  plaintiff 
was  entitled  to  a  passenger's  rights  at  the 
time  when  he  was  assaulted);  Cole  v.  At- 
lanta &  W.  P.  R.  Co.  (1897)  102  Ga.  474, 
31  S.  E.  107  (passenger  insulted);  Georgia 
R.  &  Bkg.  Co.  V.  Hopkins  (1899)  108  Ga. 
324,  75  Am.  St.  Rep.  39,  33  S.  E.  965  (pas- 
senger assaulted) ;  Central  R.  Co.  v.  Brown 
(1901)  113  Ga.  414,  84  Am.  St.  Rep.  250,  38 
S.  E.  989  (passenger  assaulted) ;  Danncn- 
berg  V.  Berkner  (1903)  118  Ga.  889,  45  S.  E. 
682  (first  appeal,  116  Ga.  955,  60  L.R.A. 
559,  43  S.  E.  463 ;  Macon  R.  &  Light  Co.  v. 
Mason  (1905)  123  Ga.  773,  51  S.  E.  569); 
Savannah  Electric  Co.  v.  Pritchard  (1910) 
133  Ga.  747,  66  S.  E.  952. 

In  Central  of  Georgia  R.  Co.  v.  Motes 
(1903)  117  Ga.  923,  62  L.R.A.  607,  97  Am. 
St.  Rep.  223,  43  S.  E.  990,  the  violent  act 
alleged  had  a  direct,  relation  to  the  enforce- 
ment of  a  regulation,  so  that  the  company 
would  have  been  liable  in  any  view  of  its 
obligations  if  the  act  had  been  wrongful. 
In  Mason  v.  Nashville,  C.  &  St.  L.  R.  Co. 
(1911)  135  Ga.  741,  33  L.R.A.(N.S)  280, 
70  S.  E.  225,  the  following  remarks  were 
made:  "At  the  outset  it  is  well  to  re- 
member that  in  dealing  with  the  general 
question  of  whether  a  master  is  liable  for 
a  wilful  tort  of  his  servant,  the  doctrine  of 
respondeat  superior  furnishes  the  basis  for 
decision  if  there  are  no  statutory  provisions 
on  the  subject,  but  that  in  certain  instan- 
ces there  is  a  relation  between  the  master 
and  the  injured  person,  out  of  which  arises 
a  duty  of  protection;  and  this  duty  is  to 
be  considered  in  addition  to  the  general 
doctrine  mentioned  above.  This  is  true  as 
40  L.R.A.(N.S.) 


to  a  carrier  and  its  passengers.  The  carrier 
owes  to  its  passengers  a  duty  of  protection 
even  against  outsiders.  A  fortiori  it  must 
protect  its  passongers  against  its  own  em- 
ploy<^s  engaged  in  the  performance  of  its 
contract  of  carriage,  and  for  whose  acts  in 
so  doing  it  is  responsible." 

In  Savannah  Electric  Co.  v.  Wheeler 
(1907)  128  Ga.  550,  10  L.R.A.(N.S.)  1176, 
58  S.  E.  38,  where  a  drunken  street-car 
conductor,  during  an  altercation  with  a 
passenger  about  the  fare,  fired  several  shots, 
one  of  which  hit  him,  while  another  struck 
and  killed  the  plaintiff's  decedent,  a  foot- 
passenger  in  the  street,  it  was  laid  down 
arguer^o,  that  the  railway  company  was 
liable  for  the  injury  received  by  the  pas- 
senger, because  the  conductor,  in  dealing 
with  the  passenger  and  shooting  at  him. 
was  "acting  in  the  prosecution  and  scope  of 
the  business  intrusted  to  him/'  within  the 
meaning  of  the  law.  Having  regard  to  the 
other  cases  cited  in  this  note,  it  is  clear 
that  the  phrase  within  the  quotation  marks 
must  be  understood  in  the  broad  sense  of, 
"performing  as  the  representatitve  of  his 
master  absolute  contractual  duties." 

» Lindsay  v.  Oregon  Short  Line  R.  Co. 
(1907)  13  Idaho,  477,  12  L.R.A.(N.S.)  184, 
90  Pac.  984  (not  necessary  to  allege  or 
prove  that  the  tort  feasor,  a  brakeman, 
was  acting  within  the  scope  of  his  employ- 
ment). 

»In  Chicago,  B.  &  Q.  R.  O).  v.  Bryan 
(1878)  90  111.  126,  the  ground  assigned  for 
holding  the  railway  company  liable  in  an 
action  for  assault  committed  upon  a  pas- 
senger who  was  conducting  himself  in  an 
orderly  and  decent  manner,  and  had  of- 
fered to  pay  the  proper  fare,  was  that  his 
expulsion  from  the  car  in  a  forcible  manner 
by  the  conductor  was  unjustifiable,  and 
that  the  company  was  liable  for  acts  per- 
formed by  its  conductor  within  the  scope 
of  his  authority. 

Chicago  &  N.  W.  R.  Co.  v.  Williams 
(1870)  55  m.  185,  8  Am.  Rep.  641,  where 
it  was  held  that  the  defendant  was  liable 
if  a  colored  woman  was  denied  the  privilege 
of  the  ladies'  car,  owing  to  "mere  wanton- 
ness on  the  part  of  the  brakeman,"  the  only 
point  discussed  was  the  propriety  of  the 
exclusion.  That  the  brakeman  was  acting 
within  the  scope  of  his  authority  was  taken 
for  granted. 

W  In  Chicago  &  E.  R.  Co.  •  v.  Flexman 
(1882)  103  III.  546.  42  Am.  Rep.  33,  afiirm- 
ing  (1881)  9  m.  App.  250,  a  passenger,  on 
arriving  at  the  place  to  which  he  had  paid 
his  fare,  missed  his  watch,  and  supposing 
it  to  have  been  stolen  while  be  was  asleep, 
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strued  literally,  and  treated  as  having  both 
an  exclusive  and  an  inclusive  connotation, 
the  carrier  would  not  be  chargeable  with 
the  torts  of  every  servant  whose  appointed 
functions  have  some  relation  to  the  per- 
formance of  the  contract  of  carriage.  But 
his  liability  for  the  misfeasance  of  servants 


whose  duties  are  merely  accessory  to  the 
actual  work  of  transportation  would  proba- 
bly be  a£Srmed  if  a  case  involving  the  point 
should  be  presented.  In  two  of  the  cases 
decided  after  the  doctrine  of  absolute  lia- 
bility was  recognized  the  precise  stand- 
point of  the  court  is   not  shown  by   the 


refused  to  leave  the  train  until  he  should 
recover  it.  The  conductor  consented  that 
he  should  remain  on  the  train  until  it 
reached  another  station.  After  the  train 
had  been  started  and  a  partial  search  had 
been  made,  another  passenger  asked  who 
he  thought  had  his  watch.  He  replied, 
'*That  fellow/'  pointing  at  a  brakeman,  who 
immediately  struck  the  man  in  the  face 
with  a  lantern.  Held  that  the  facts  showed 
a  right  of  action  against  the  railroad  com- 
pany for  the  injury  inflicted  by  its  servant, 
and  that  the  company  occupied  the  same 
position  towards  the  passenger  as  if  he  had 
paid  his  fare  to  sucn  other  station.  Re- 
ferring to  the  contention  that  the  case  was 
controlled  by  the  doctrine  that  a  master  is 
not  liable  for  the  wilful  torts  of  his  serv- 
ants, the  court  said:  "The  doctrine  an- 
nounced is  no  doubt  correct  when  applied 
to  a  proper  case.  If,  for  example,  a  con- 
ductor or  brakeman  in  the  employ  of  a 
railroad  company  should  wilfully  or  ma- 
liciously assault  a  stranger, — a  person  to 
whom  the  railroad  company  owed  no  obliga- 
tion whatever, — the  master  in  such  a  case 
would  not  be  liable  for  the  act  of  the  serv- 
ant; but  when  the  same  doctrine  is  in- 
voked to  control  a  case  where  an  assault 
has  been  made  by.  the  servant  of  the  com- 
pany upon  a  passenger  on  one  of  its  trains, 
a  different  question  is  presented, — one  which 
rests  entirely  upon  a  different  principle. 
.  .  .  The  appellant  was  a  common  car- 
rier of  passengers.  As  such  it  was  not  an 
insurer  against  any  possible  injury  that  a 
passenger  might  receive  while  on  the  train, 
but  the  company  was  bound  to  furnish  a 
safe  track,  cars  and  machinery  of  the  most 
approved  quality,  and  place  the  trains  in 
the  hands  of  skilful  engineers  and  compe- 
tent managers, — the  agents  and  servants 
were  bound  to  be  qualified  and  competent 
for  their  several  employments.  .  .  .  So, 
too,  the  contract  which  existed  beyond  ap- 
pellant as  a  common  carrier  and  appellee 
as  a  pa^^senger  was  a  guaranty  on  behalf  of 
the  carrier  that  appellee  should  be  protect- 
ed ngaints  personal  injury  from  the  agents 
or  servants  of  appellant  in  charge  of  the 
train.  The  company  placed  these  men  in 
charge  of  the  train.  It  alone  had  the  power 
of  removal,  and  justice  demands  that  it 
should  be  held  responsible  for  their  wrong- 
ful acts  towards  passengers  while  in  charge 
of  the  train.  Any  other  rule  might  place 
the  traveling  public  at  the  mercy  of  any 
reckless  employee  a  railroad  company  might 
see  fit  to  employ."  In  the  affirmed  judg- 
ment of  the  court  of  appeal  we  find  the 
following  statement:  "In  every  contract 
for  carriage,  the  carrier  undertakes  not 
only  that  the  utmost  vigilance,  care,  and 
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skill  shall  be  exercised  to  safely  transport 
a  passenger  to  his  destination,  but  that  dur- 
ing the  passenger's  transit,  he  shall  be 
treated  humanely,  and  protected  from  all 
dangers,  from  whatever  source  arising,  so  far 
as  the  efforts  of  the  carrier  or  his  servants 
can  be  made  available  for  the  protection 
of  such  passengers." 

In  McMahon  v.  Chicago  City  R.  Co. 
(1909)  239  111.  334,  88  N.  £.  223,  affirming 
(1908)  143  m.  App.  608,  the  plaintiff  and 
her  husband  were  passengers  on  a  street 
car,  and  held  transfers  from  another  line 
of  the  same  company,  entitling  them  to 
ride.  A  dispute  arose  between  the  husband 
and  the  conductor  of  the  car  concerning 
further  transfers,  which  lasted  for  some 
time.  The  testimony  showed  that  the  con- 
ductor renewed  the  controversy  several 
times  as  he  passed  by  them  in  the  car; 
that  he  addressed  vituperative,  profane,  ob- 
scene language  to  them;  that  the  alterca- 
tion finally  culminated  ia  a  scuffle  between 
the  conductor  and  the  husband;  that  the 
conductor  started  the  scuffie  by  attempting 
to  strike  the  husband;  that  while  he  was 
struggling  in  the  grasp  of  some  of  the 
passengers  who  were  trying  to  prevent  him 
from  making  a  physical  assault  on  the  hus- 
band, his  arm  or  elbow  struck  the  wife  and 
knocked  her  against  the  corner  of  a  seat; 
and  that  afterwards  in  the  melte  she  was 
thrown  over  and  seriously  injured.  At  the 
time  the  conductor  attempted  to  strike  the 
husband,  his  wife  was  sitting  across  the 
aisle.  The  liability  of  the  defendant  for 
the  injuries  thus  inflicted  was  affirmed  on 
the  authority  of  the  Flexman  Case,  supra. 
An  instruction  that  the  jury  should  not 
find  for  the  plaintiff  if  they  believed  she 
could  have  avoided  the  injury  by  the  use 
of  ordinary  care  was  held  to  have  been 
properly  refused  as  misleading,  where  its 
only  basis  was  the  argument  that  if  she 
had  kept  to  her  seat  during  the  scuffle  she 
would  not  have  been  hurt. 

In  Pullman  Palace  Car  Co.  v.  Lawrence 
(1897)  74  Miss.  782,  22  So.  53,  the  porter 
of  a  sleeping  car,  having  been  asked  by  a 
passenger  at  a  somewhat  late  hour  to  bring 
him  a  sandwich,  made  an  uncivil  reply. 
The  passenger  threatened  to  report  him  and 
was  thereupon  assaulted  by  him.  The  as- 
sault occurred  while  the  train  was  in  Illi- 
nois. The  -Mississippi  court,  treating  the 
action  as  being  ew  delicto,  determined  the 
right  of  recovery  with  reference  to  what 
it  regarded  as  the  law  of  that  state,  and 
held  that  the  passenger  was  entitled  to 
punitive  damages,  for  reasons  thus  ex- 
plained :  "The  porter  who  made  the  assault 
upon  appellee  was  at  that  time  engaged  in 
the    company's    business,    and    was    acting 
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opinions.  SI  The  facts  involved  were  in 
both  instances  such  that  the  right  of  re- 
covery might  appropriately  haA*e  been  pred- 
icated with  reference  either  to  the  test 
of  scope  of  employment,  or  to  the  concep- 
tion of  an  absolute  contractual  obligation. 
In  another  recent  case  the  concept  explicitly 
relied  upon  was  that  the  action  in  question 
was  within  the  scope  of  the  tort  feasor's 
authority.  >l*  In  a  case  where  a  street 
car  conductor  gave  a  passenger  in^  custody 


on  a  charge  of  having  given  him  a  eonnter- 
feit  coin  in  payment  of  the  fare,  the  lia- 
bility of  the  railway  company  was  affirmed 
on  the  ground  that  the  conductor's  act 
was  within  the  scope  of  his  authority. » 
The  effect  of  the  carrier's  obligation  in 
respect  of  protecting  passengera  was  not 
adverted  to. 

Indiana. — ^The  doctrine  applied  in  all  the 
earlier  cases  which  bear  upon  the  subject 
was   that   the   wilful   torts   of   a   carrier*^ 


within  the  scope  of  his  employment.  And 
if  he  was  not,  it  is  difficult  to  imagine  a 
case  where  a  servant,  committing  a  wanton 
and  wilful  wrong,  could  ever  be  said  to  be 
acting  within  the  scope  of  his  employment. 
He  was  the  waiter,  charged  with  the  duty 
of  attending  the  dalls  of  passengers  and 
of  serving  food;  he  did  go  into  the  smok- 
ing compartment  in  answer  to  repeated 
calls  for  his  attendance;  and  he  did  make 
his  brutal  assault  in  the  course  of  the  in- 
terview had  with  him  by  appellee  and  his 
traveling  companion,  Henderson,  in  their 
effort  to  have  food  supplied  appellee."  This 
decision  does  not  actually  go  any  further 
than  to  hold  a  carrier  to  be  liable  for  puni- 
tive damages  in  respect  of  torts  committed 
by  a  servant  within  the  scope  of  his  em- 
ployment. But  the  court  appears  to  have 
reasoned  on  the  assumption  that  in  Illinois 
only  torts- of  that  description  are  imputable 
to  the  carrier.  If  this  was  really  its  posi- 
tion, it  clearly  conflicted  with  the  doctrine 
already  established  by  the  former  of  the 
above  cases. 

In  Chicago,  R.  1.  &  P.  R.  Co.  t.  Barrett 
(1884)  16  111.  App.  17,  an  action  for  the 
ejection  of  a  passenger  with  undue  violence, 
tiie  court  observed  that,  in  every  contract 
of  carriage,  "there  is  a  stipulation  implied 
by  the  law  that  the  passenger  shall  be 
humanely  treated,  and  a  guaranty  that  the 
servants  of  the  carrier,  ent^aged  in  the  per- 
formance of  their  master's  contract,  shall 
not  unjustifiably  assault  or  beat  him,  or 
otherwise  maltreat  him,  while  the  master 
sustains  such  contract  relations  to  him;" 
and  the  master  is  liable  for  any  breach  of 
this  contract,  regardleps  of  the  motive  of 
the  servant  in  committing  the  act  which 
constitutes  the  breach. 

The  duty  of  a  railway  company  to  pro- 
tect passengers  against  the  assault  of  train- 
men was  the  rationale  of  the  decision  in 
Illinois  C.  R.  Co.  v.  Sheehan  (1888)  29  111. 
App.  90  (unnecessary  force  used  in  remov- 
ing an  intoxicated  man  from  a  car). 

In  Hanson  v.  Urbana  &  C.  Electric  Street 
R.  Co.  (1897)  75  111.  App.  474,  the  concep- 
tion of  a  guaranty  on  the  carrier's  part  was 
the  rationale  of  the  recovery  allowed  in 
a  case  where  a  motorman  on  a  street  car 
had  quarrelled  with  a  paasenerer  about  a 
personal  matter,  and  struck  him  without 
any  justifying-  provocation. 

In  Coal  Belt  Elertric  R.  Co.  v.  Young 
(1906)  126  111.  App.  651,  an  employee  of  a 
street  raihvav  companv,  in  attempting  to 
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reach  a  person  whom  the  superintendent 
had  ordered  him  to  arrest,  dragged  the 
complainant  off  a  car  which  he  was  entering. 
The  liability  of  the  defendant  was  affirmed 
on  the  ground  that  "any  act  or  order  which 
might  directly  affect  the  comfort  or  safety 
of  a  passenger  could  be  within  the  apparent 
scope  of  his  employment."  The  phrase 
"scope  of  employment"  is  evidently  used 
here  in  a  more  extended  sense  than  it  bean 
in  cases  where  the  remedial  rights  of  third 
persons  are  in  question. 

In  Chicago  City  R.  Co.  v.  Cooper  (1906) 
128  111.  App.  528,  where  a  motorman  threw 
off  a  street  car  a  newsboy  who  was  getting 
on,  not  to  sell  newspapers,  but  to  become 
a  passenger,  recovery  was  denied  for  the 
reason  that  there  was  "no  averment  or 
proof  that  the  alleged  wrongful  act  was 
within  the  scope  of  the  motorman's  employ- 
ment." This  decision,  it  is  submitted,  is 
essentially  inconsistent  with  the  theory  of 
the  supreme  court  as  to  an  absolute  du^  on 
the  carrier's  part. 

•1  In  Wabash,  St.  L.  jb  P.  R.  Co.  ▼.  Rector 
(1882)  104  IlL  206,  the  liability  of  a  rail- 
way company  for  the  act  of  a  conductor 
who  used  force  in  order  to  prevent  a  pas- 
senger from  mounting  the  rear  car  of  a 
train  at  the  same  time  as  himself  was  con- 
ceded, but  the  verdict  was  set  aside  on  the 
ground  of  errors  in  the  instructions.  This 
decision  might  clearly  have  been  rendered 
under  any  of  the  theories  as  to  the  extent 
of  a  carrier's  responsibility. 

In  Illinois  C.  R.  Co.  v.  Davenport  (1898) 
177  HI.  no,  52  N.  £.  266,  the  company  was 
held  liable,  where  a  brakeman,  acting  un- 
der orders  of  the  conductor,  ejected  from  a 
moving  train  a  person  whom  they  both  be- 
lieved to  be  a  trespasser,  but  who  was 
really  entitled  to  the  rights  of  a  passenger. 

•lain  Chicago  Union  Traction  Uo.  v.  Mc- 
Clevey  (1906)  126  111.  App.  21,  the  ground 
upon  which  the  court  proceeded  was  that  a 
conductor  in  charge  of  a  street  ear  is  the 
agent  of  the  company,  and  the  power  in- 
herent in  the  company  to  expel  from  its 
cars  persons  who  refuse  to  pay  the  cus- 
tomary fare  is  vested  in  him;  and  that  if, 
by  an  error  in  judgment,  he  expels  one  who 
is  entitled  to  the  rights  of  a  paasenger, 
the  company  is  responsible  for  such  error, 
for  in  legal  contemplation  the  ^company  is 
present,  and  is  acting  in  the  person  of  its 
conductor. 

saWest  ChicajTo  Street  R,  Co.  ▼.  Luleich 
(1899)  85  111.  App.  643. 
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servant  were  or  were  not  imputable  to  hia 
employer,  according  as  they  were  or  were 
not  committed  within  the  scope  of  his  em- 
ployment; that  phrase  being  used  in  its 
narrower  sense,  as  one  connoting  merely 
such  functions  as  were  directly  connected 
with  the  actual  work  of  transportation.  S8 


The  original  position  taken  in  this  st<ite, 
therefore,  was  the  same  as  that  of  the 
English  courts.  But  the  theory  of  an 
absolute  obligation  on  the  carrier's  part 
with  regard  to  the  protection  of  his  pas- 
sengers against  all  the  tortious  acts  of  his 
servants,   while  they   are   engaged   in   per- 


Mln  Evansville  &  C.  R.  Co.  v.  Baum 
(1866)  26  Ind.  70,  the  complaint  alleged 
that  the  plaintiff  had  paid  his  fare  and  was 
seated  in  the  car,  when  he  was  violently 
assaulted  and  beaten,  and  ejected  from  the 
car  by  a  servant  of  the  company;  that  the 
duty  and  employment  of  said  servants  was 
to  provide  seats  for  passengers  and  exercise 
care  for  their  comfort,  and  that  he  then 
had  charge  of  said  car,  and  committed  said 
trespass  in  the  course  of  his  business  as 
such  servant.  Held,  that  the  expulsion  of 
the  plaintiff  from  the  car,  where  he  law- 
fully wa«,  if  done  without  unnecessary  vio- 
lence, would  give  a  right  of  action  against 
the  company,  and  that  as  this  state  of 
facts  might  have  been  proved  under  the 
allegations  of  the  complaint,  a  demurrer  to 
the  complaint  was  correctly  overruled.  The 
court  said:  "The  first  paragraph  of  the 
complaint  presents  a  question  of  more  dif- 
ficulty. We  think  that  it  shows  that  the 
employee,  Wilson,  had  general  charge  and 
control  of  the  car  in  which  the  plaintiff  was 
seated,  and  that  it  does  not  appear  by  the 
averments  that  his  duties  were  confined  to 
providing  seats  for  passengers,  and  caring 
for  their  comfort.  The  violence  committed 
by  him  was  not,  therefore,  as  is  insisted 
for  the  appellant,  wholly  disconnected  with 
the  business  which  he  was  employed  to  do, 
assuming,  as  we  must  on  demurrer,  that 
the  paragraph  is  true.  The  case  made,  then, 
is  one  where  the  servant  needlessly  does 
an  act  under  color  of  his  employment,  in  a 
brutal  and  inhuman  manner,  wilfully  and 
violently,  without  express  authority  from 
the  master  to  use  such  brutality;  and  a 
question  presented  and  discussed  is  whether, 
in  such  a  case,  the  maxim  respondeat  supe- 
rior applies.  ...  If  the  act  of  the  serv- 
ant complained  of  was  necessary  to  be 
done  to  accomplish  the  purpose  of  the  serv- 
ant's employment, — if  it  was  essential  as 
a  means  to  attain  the  end  directed  by  the 
master,. and  was  intended  for  that  purpose, 
— then  it  was  implied  in  the  employment; 
and  the  master  is  liable,  though  the  serv- 
ant may  have  executed  it  wilfully  and 
maliciously.  But  when  it  is  unnecessary 
to  the  performance  of  the  master's  service, 
and  not  really  intended  for  that  purpose, 
but  is  committed  by  the  servant  merely  to 
gratify  his  own  malice,  though  under  pre- 
tense of  executing  his  employment,  it  is 
not  done  to  serve  the  master,  and  is  not, 
in  fact,  within  the  scope  of  the  employ- 
ment; and  the  master  is  therefore  not 
liable.**  The  verdict  against  the  company 
was,  however,  set  aside  on  the  ground  that 
the  servant  who  committed  the  assault  had 
not  general  charge  of  the  car.  The  doctrinal 
standpoint  of.  the  court  is  clearly  indicated 
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by  the  fact  that  several  of  the  precedents 
cited  related  to  the  claims  of  third  persons. 
Neither  in  this  case  nor  in  any  of  the  others 
mentioned  in  this  note  was  the  case  of 
Weed  V.  Panama  R.  Co.  (1858)  17  N.  Y.  362, 
72  Am.  Dec.  474,  referred  to. 

In  Jeffersonville  R.  Co.  v.  Rogers  (187'1) 
38  Ind.  116,  10  Am.  Rep.  103,  where  the 
defendant  was  held  liable  for  exemplary 
damages  in  respect  of  the  act  of  a  con- 
ductor who  had  wrongfully  ejected  a  pas- 
senger from  a  train,  "in  a  spirit  of  op- 
pressive malice  or  wantonness,"  the  ratio 
decidendi  was  "that  a  corporation  is  liable 
for  the  wilful  acts  and  torts  of  its  agents, 
committed  within  the  general  scope  of  their 
employment,  as  well  as  acts  of  negligence; 
and  that  the  corporation  is  thus  bound, 
although  the  particular  acts  were  not  pre- 
viously authorized  nor  subsequently  rati- 
fied by  the  corporation." 

In  Indianapolis,  P.  &  C.  R.  Co.  v.  An- 
thony (1873)  43  Ind.  183,  involving  the 
liability  of  a  railway  company  for  the  acts 
of  a  conductor  who  had  ejected  a  passenger 
on  the  ground  of  his  having  been  guilty 
of  improper  conduct  in  regard  to  a  woman, 
the  court  thus  discusses  the  law  of  the 
case:  "The  conductor  of  a  railroad  train 
has  the  right  to  eject  a  passenger  for  a 
refusal  to  pay  his  fare,  or  for  indecent 
and  disorderly  conduct.  The  act  of  the  con- 
ductor in  ejecting  a  passenger  for  either 
of  the  above  causes  would  come  within  the 
general  scope  of  hjjs  employment,  and  the 
master  would  be  ^liable,  if  the  act  was 
wrongful,  without  reference  to  the  question 
of  whether  the  purpose  of  the  conductor 
was  to  serve  his  master  or  to  gratify  his 
private  malice.  The  intent  of  the  conductor 
should  not  have  any  infiuence  upon  the 
question  of  the  liability  of  the  master, 
where  the  act  performed  comes  within  the 
general  scope  of  his  employment.  If,  in 
the  case  supposed,  the  passenger  refuses  to 
pay  his  fare,  or  is  guilty  of  indecent  con- 
duct, and  the  conductor,  for  such  cause, 
ejects  him  from  the  train,  the  act  would 
come  within  the  general  scope  of  his  em- 
ployment, and  the  master  would  not  be 
liable,  although  the  agent  was  actuated  by 
private  malice,  because  th6  conduct  of  the 
passenger  justified  the  act.  If,  on  the  other 
hand,  the  conductor  should  be  misinformed 
as  to  the  conduct  of  a  passenger,  and  in 
reliance  upon  such  information  should  eject 
him,  the  master  would  be  liable,  although 
the  agent  had  no  private  malice,  but  was 
actuated  solely  by  the  earnest  desire  to 
serve  his  master.  The  act  of  the  agent 
within  the  general  scope  of  his  employment 
IS  the  art  of  the  master,  and  whether  the 
act  was  necessary  to  be  done  will  depend 
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forming    tl>e    contract    of    carriage    in    his 
behalf,    was    subsequently    adopted.  ^^      In 


some  cases  decided  since  its  adoption,  the 
right  of  recovery  has  been  <liscussed  with 


upon  the  facts  surrounding  it.  If  the  act 
done  is  within  the  general  scope  of  em- 
ployment, and  is  wrongful,  the  master  is 
liable,  although  the  act  was  unnecessary  to 
the  performance  of  the  master's  service,  and 
was  not  intended  for  that  purpose.  We 
therefore  think  that  the  liability  of  the 
master  does  not  depend  upon  the  necessity 
for  the  act  or  the  intent  with  which  it 
was  done,  but  upon  whether  the  act  was 
Mrrongful  and  within  the  general  scope  of 
the  employment  of  the  agent." 
.  See  also  Terre  Haute  &,  I.  R.  Co.  v. 
Fitzgerald  (1874)  47  Ind.  79  (right  of  a 
passenger  to  recover  for  the  act  of  a  con- 
ductor in  wrongfully  ejecting  him  was  put 
upon  the  ground  that  such  an  act  is  with- 
in the  scope  of  the  conductor's  agency ) ; 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Theobald 
(1876)  51  Ind.  246  (a  complaint  not  de- 
murrable which  alleged  that  the  plaintiff, 
while  he  stood  upon  the  platform  of  a 
car,  waiting  for  the  train  to  stop,  had  been 
"wantonly,  forcibly,  and  maliciously" 
thrown  off  by  the  conductor  while  the  train 
was  in  motion). 

•*In  Terre  Haute  &  I.  R.  Co.  v.  Jackson 
(1881)  81  Ind.  19,.  the  liability  of  a  rail- 
way company  for  the  act  of  a  brakeman 
in  dashing  a  jet  of  water  upon  a  passenger 
who  had  refused  to  pay  him  for  watering 
certain  cattle  belonging  to  the  passenger 
was  affirmed  on  the  ground  thus  stated: 
"It  is  therefore  immaterial  whether  the 
conductor  or  brakeman  had  been  required 
or  authorized  to  wash  out  the  cars  of  the 
company  for  any  purpose.  The  appellant 
had  undertaken  to  carry  the  plaintiff,  as  a 
passenger,  upon  its  train,  and  was  bound 
to  do  it  safely.  For  this  purpose  the  ap- 
pellant was  represented  by  its  agents  in 
charge  of  the  train,  and  if  they  did  any- 
thing inconsistent  with  the  safe  carriage 
and  delivery  of  the  plaintiff  at  his  destina- 
tion, unharmed,  the  appellant,  upon  the 
plainest  principles  of  law,  as  well  as  good 
policy,  is  liable  for  the  injury.  The  drench- 
ing of  a  passenger  with  water,  either  negli- 
gently or  wilfully,  is  a  clear  and  direct 
breach  of  the  duty  to  carry  safely,  and  it 
is  immaterial  upon  the  question  of  the 
company's  liability,  whether  it  resulted 
from  the  fault  of  the  brakeman  alone,  or 
of  the  conductor,  or  of  both  of  them.  They 
were  each  agents  of  the  company  for  the 
running  of  the  train,  and  the  company, 
therefore,  responsible  for  the  acts  of  either, 
or  both,  in  so  far  as  such  acts  affected  the 
passenger.  It  follows  that  if  the  conductor 
was  faultless  in  raising  the  valve  and  in 
throwing  the  water  into  the  caboose,  which 
could  hardly  be,  when  he  knew  there  was  a 
passenger  there,  liable  to  be  injured,  and 
the  brakeman  designedly  procured  the  plain- 
tiff to  go  to  the  door  of  the  caboose  in 
order  that  the  water  micfht  strike  him,  the 
company  is  clearly  liable  for  the  injury; 
(hat  the  evidence  tends  to  show  this  state 
')f  facts  is  not  disputed." 
40  L.R.A.(N.S.) 


In  Louisville  &  N.  R.  Co.  v.  Kelly  (1883^ 
92  Ind.  371,  47  Am.  Rep.  149,  where  a 
passenger  was  either  carelessly  or  purposely 
jostled  by  a  brakeman  while  he  was  obey- 
ing the  direction  of  the  conductor  to  go  to 
another  car,  it  was  contended  that  an  in- 
struction to  the  following  effect  was  erro- 
neous: "The  defendant's  obligation  was  to 
carry  the  plaintiff  safely  and  properly; 
and,  if  the  defendant  intrusted  this  duty 
to  servants,  the  law  holds  the  defendant 
responsible  for  the  manner  in  which  they 
executeil  it  The  carrier  is  obliged  to  pro- 
tect the  passenger  from  violence  from  its 
own  servants,  and  from  every  source  what- 
soever." The  court,  however,  said:  **It  is 
established  Jaw  tnat  carriers  are  responsible 
for  the  negligent  and  wilful  wrongs  of  their 
servants,  suffered  or  done  in  the  line  of 
their  employment.  It  is  also  true,  as  a 
general  rule,  that  carriers  are  under  a  duty 
to-  protect  their  passengers  from  violence 
from  all  sources.  .  .  .  There  rests  on 
carriers  this  obligation  to  protect  passen- 
gers from  violence,  and  an  instruction  which 
asserts  in  general  term  this  obligation  can- 
not, in  such  a  case  as  the  present,  be  deemed 
erroneous.  It  is  no  doubt  true  that  if  the 
violence  could  not  have  been  foreseen  or 
prevented  by  the  highest  degree  of  care,  the 
carrier  would  be  absolved  from  liability. 
Tliomp.  Carr.  Pass.  364,  365;  Hutchinson, 
Carr.  §  552;  Grand  Rapids  &  I.  R.  Co.  v. 
Boyd  (1879)  65  Ind.  626.  This,  however, 
does  not  prove  that  the  statement  of  the 
general  rule  is  inconect,  for  the  duty  of 
protecting  passengers  from  violence  does 
rest  on  all  carriers,  although  this  duty  is 
not  an  absolute  one.  If  the  csire  which  the 
law  requires  is  exercised  by  the  carrier, 
then  the  duty  is  discharged  and  there  is  no 
liability.  A  carrier  is  responsible  for  in- 
juries wilfully  or  carelessly  inflicted  upon 
passengers  by  servants  engaged  in  the  per- 
formance of  duties  within  the  general  scope 
of  their  employment,  whether  the  particu- 
lar act  was  or  was  not  authorized  by  the 
master.  The  question  in  such  cases  is 
whether  the  servant  was,  when  he  inflicted 
the  injury,  acting  within  the  line  of  his 
duties,  and  not  whether  the  particular  act 
was  authorized." 

In  Wabash  R.  Co.  v.  Savage  (1886)  110 
Ind.  156,  9  N.  £.  85,  where  a  brakeman 
wantonly  inflicted  an  injury  upon  a  pas- 
senger whom  he  was  ejecting  from  a  wrong 
train,  the  railway  company  was  held  to  be 
liable,  although,  in  the  absence  of  express 
orders,  the  brakeman  was  not  authorized 
to  eject  passengers.  This  liability  was  de- 
clared to  be  "based  upon  the  doctrine  that  a 
passenger,  while  traveling  on  a  train,  is 
under  the  care  and  control  of  the  railway 
company,  and  is  hence  entitled  to  be  pro- 
tected against  the  wilful  misconduct  of  the 
compan;ps  agents  and  servants  in  charge 
of  the  train,  and  to  whose  authoHty  he  is 
required  for  the  time  being  to  yield  a 
greater  or  less  obedience."     This  language 
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ifr  to  be  understood  in  ita  broader  sense, — 
that  is,  as  embracing  all  the  duties  which 
are  owed  to  passengers  under  the  contract 
of   carriage,  and  not  merely   those  which 


Iowa, — In  one  case  the  right  of  the  plain - 
tiff  to  recover  for  an  assault  was  de- 
termined with  reference  to  the'  question 
whether  the  injurious  act  was  or  was  not 


is  broad  enough  to  import  an  adoption  of 
the  theory  as  to  the  absolute  liability  of  a 
carrier  with  respect  to  all  the  torts  com- 
mitted by  servants  belonging  the  specified 
class.  Yet  it  was  also  laid  down  that  an 
averment  that  the  injury  was  inflicted  by 
the  "defendant,  acting  through  its  agents 
and  servants,"  was  equivalent  to  an  aver- 
ment that  the  defendant  acted  through  its 
duly  authorized  agents  and  servants,  and 
was  sufficient  to  present  the  question 
whether  the  persons  who  performed  the 
acts  charged  were  the  agents  and  servants 
of  the  defendant,  and  acting  at  the  time 
within  the  line  of  duty.  This  ruling,  it 
would  seem,  cannot  be  reconciled  with  the 
statement  just  referred  to  except  upon  the 
supposition  that  the  court  intended  to  dis- 
tinguish cases  where  a  trainman  is  on 
duty  from  those  in  which  he  is  traveling 
on  a  train,  but  has  no  functions  to  dis- 
charge with  relation  to  it. 

In  Memphis  &  C.  Packet  Co.  v.  Pikey 
(1895)  142  Ind.  304,  40  N.  E.  527,  where 
an  action  for  the  death  of  a  passenger  who 
was  shot  by  the  second  mate  of  a  river 
steamer  was  held  to  be  maintainable,  it 
was  held  that  the  defendant  could  not 
escape  liability  by  showing  that  t.  quarrel- 
some and  violent  class  of  men  are  usually 
employed  on  such  vesesls.  The  report  does 
not  show  how  the  altercation  arose. 

In  Citizens*  Street  R.  Co.  v.  Clark  (1904) 
33  Ind.  App.  190,  104  Am.  St.  Rep.  249,  71 
N*.  E.  63  (on  demurrer),  where  a  passenger 
was  ejected  with  unnecessary  violence  from 
a  street  car,  his  right  to  recover  was  put 
upon  the  ground  that  the  assault  was  a 
breach  of  the  railway  company's  duty  to 
protect  him,  and  that  its  liability  for  a 
breach  of  this  duty  did  not  depend  upon 
whether  the  tort  was  committed  by  a  serv- 
ant acting  within  scope  of  his  employment. 

In  Baltimore  &  O.  S.  W.  R.  Co.  v.  Davis 
(1909)  44  Ind.  App.  375,  89  N.  E.  403,  where 
the  plaintiff  was  assaulted  by  a  conductor 
in  the  course  of  a  dispute  about  the  amount 
of  the  fare,  the  court  laid  it  down  that 
the  duty  of  a  railroad  company  "to  carry 
passengers  safely  and  expeditiously,  and  to 
conserve,  by  every  reasonable  means,  the 
convenience,  comfort,  and  peace  of  the  pas- 
sengers," rests  on  its  agents,  who  must 
"protect  each  passenger  from  bodily  dis- 
comfort, insult,  indignities,  and  personal 
violence,  from  whatever  source;"  and  that 
tliough  the  not  of  an  agent  violating  such 
duty  is  one  which  ''bears  no  relation  to  the 
duty  of  the  carrier,  and  is  not  connected  as 
an  incident  to  the  discharge  of  any  duty," 
the  company  is  liable,  for  the  reason  that 
its  duty  has  been  violated.  In  this  case 
it  was  also  held  not  to  be  error  to  in- 
Rtnict  the  jury  that  a  carrier  is  liable  for 
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all  damages  to  passengers  from  acts  of  an 
agent    in    the    course    of   his    employment, 
though  the  acts  were  not  ordered  or  ratified 
by  the  carrier. 
In  Indianapolis  Union  R.  Co.  v.  Cooper 

(1892)  6  Ind.  App.  202.  33  N.  £.  219,  an 
action  for  an  assault  committed  by  a  gate 
keeper  at  a  station,  an  averment  that  it 
was  committed  b^  the  defendant  railway 
company  through  its  employees  was  held  to 
be  sufficient.  The  prima  fsLci'e  liability  of 
the  company  was  affirmed,  both  on  the 
ground  that  it  was  within  the  general  scope 
of  the  duty  of  that  employee  "to  lay  hands 
upon  and  use  force,  if  necessary  in  proper 
cases,  to  prevent  persons  from  going 
through  the  gate,  or  to  compel  their  return, 
if  they  improperly  passed  it,"  and  also  on 
the  ground  that  the  company  owed  to  plain- 
tiff the  affirmative  duty  to  protect  him 
from  the  violence  and  insults  of  its  own 
servants,  and  that  for  a  breach  of  this  duty 
it  is  liable,  irrespective  of  the  fact  whether 
or  not  the  servant,  "in  the  performance  of 
the  act,  was  within  the  scope  of  his  em- 
ployment." 

36  In  Citizens'  Street  R.  Co.  v.  Willoeby 

(1893)  134  Ind.  563,  33  N.  E.  627,  the  court 
thus  stated  the  grounds  upon  which  a  com- 
plaint alleging  that  a  conductor  in  the  em- 
ploy of  a  street  railway  company  jerked 
froin  a  moving  car  a  boy  who  was  getting 
on,  with  the  intention  of  paying  his  fare, 
was  deemed  to  be  sufficient  to  withstand  an 
attack  made  for  the  first  time  by  an  as- 
signment of  error:  "It  is  somewhat  dif- 
ficult to  determine  the  theory  upon  which 
this  complaint  proceeds,  but  whether  it  is 
to  be  regarded  as  proceeding  upon  the 
theory  that  the  appellant  was  guilty  of  a 
violation  of  its  contract  duty  as  a  common 
carrier  of  passengers,  or  upon  the  theory 
that  one  of  its  servants,  acting  within  the 
scope  of  his  employment,  was  guilty  of  in- 
flicting a  wilful  and  wanton  injury  upon 
the  appellee,  it  is  certainly  sufficient  to  bar 
another  action  against  the  appellants,  on 
account  of  the  wrongs  set  forth  therein. 
.  .  .  It  is  true  that  every  complaint 
must  proceed  upon  some  single,  definite 
theory;  but  such  theory  is  to  be  gathered 
from  the  general  scope  of  the  pleading,  and 
not  from  detached  allegations.  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Schmidt  (1885)  106 
Ind.  73,  5  N.  E.  684;  RoUet  v.  Heiman 
(1889)  120  Ind.  511,  16  Am.  St.  Rep.  340, 
22  N.  E.  666.  When  the  complaint  now  be- 
fore us  is  thus  construed,  we  think  it  ap- 
pears that  it  does  not  proceed  upon  the 
theory  that  the  appellant  has  been  guilty  of 
a  breach  of  its  contract,  as  a  common  car- 
rier of  passengers,  to  safely  carry  the  ap- 
pellee to  the  end  of  his  journey,  but  that 
it  proceeds  upon  the  theory  that  the  servant 
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within  the  scope  of  the  tort  feasor^s  em- 
ployment.**  A  few  years  afterwards,  in  a 
case  where  the  judgment  of  the  trial  court 
was  reversed  for  errors  in  the  instructions 
to  the  jury,  it  was  taken  for  granted  that 
the  defendant  railway  company  might  be 
held  liable  for  abusive  words  used  by  a  con- 
ductor to  a  female  passenger.  87 

As  the  report  does  not  show  what  was  the 
precise  doctrinal  standpoint  of  the  court, 
this  decision  is  of  ambiguous  import  for 
the  purposes  of  the  present  discussion. 
But  the  theory  that  a  carrier  is  bound  to 


afford  protection  to  passengers  against  the 
misconduct  of  the  servants  to  whom  be 
delegates  the  performance  of  the  contract 
of  carriage  has  now  been  categorically 
adopted.  W 

Kansas. — This  is  one  of  the  states  in 
>rhlch  the  theory  of  an  absolute  duty  on 
the  part  of  a  carrier  to  protect  passengers 
against  the  misconduct  of  his  servants  ba« 
been  recognized.  ^^  In  one  case  the  court 
seems  to  have  intended  to  proceed  upon 
the  ground  that  the  theory  regarding  the 
absolute  duty  of  a  carrier  to  protect  pas- 


of  the  appellant,  while  acting  within  the 
scope  of  his  employment,  inflicted  upon  the 
appellee  a  wilful  injury.  That  the  master 
would  be  liable  for  such  injury  is  too  well 
settled  in  this  state  to  be  open  to  con- 
troversy." 

In  Louisville,  N.  A.  &  C.  R.  Co.  v.  Wood 
(1887)  113  Ind.  544,  14  N.  E.  572,  16  N. 
E.  197,  where  a  passenger  on  a  train  which 
had  been  stopped  at  a  station  and  started 
again  before  he  had  time  to  carry  out  his 
intention  of  alighting  was  seized  and 
thrown  off  by  the  conductor,  the  railway 
company  was  held  liable  on  the  ground  that 
the  conductor  "was  guilty  of  a  tort,  while 
engaged  in  the  line  of  his  duty." 

On  the  same  ground  a  railway  company 
was  held  liable  in  Baltimore  &  O.  R.  Co.  v. 
Norris  (1897)  17  Ind.  App.  189,  60  Am.  St. 
Rep.  166,  46  N.  E.  554,  where  a  conductor 
expelled  with  unnecessary  violence  a  pas- 
senger who  offered  to  pay  his  fare  to  a 
certain  station  where  the  train  did  not  stop, 
and  in  whose  behalf  a  companion  offered  to 
pay  his  fare  to  the  next  regular  stopping 
place. 

Win  McKinley  v.  Chicago  A  N.  W.  R 
Co.  (1876)  44  Iowa,  314,  24  Am.  Rep.  748, 
where  the  misconduct  of  a  brakeman  in 
wilfully  assaulting  a  gentleman  who  had 
attempted  to  enter  a  car  in  which  gentle- 
men unaccompanied  by  ladies  were  not  per- 
mitted to  travel  was  held  to  be  imputable 
to  the  railway  company,  the  ratio  decidendi 
was  the  general  principle  that  a  master  is 
liable  for  the  wilful  and  criminal  acts  of  a 
servant,  done  in  the  course  of  his  employ- 
ment, or  in  executing  what  he  supposed  to 
be  the  orders  of  his  master. 

87  Bryan  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1884)  63  Iowa,  464,  19  N.  W.  295. 

•8  Garvik  v.  Burlington,  C.  R.  &  N.  R.  Co 
(1906)  131  Iowa,  415,  117  Am.  St.  Rep.  432 
108  N.  W.  327,  where  a  female  passenger 
was  held  to  be  entitled  to  recover  damages 
for  a  rape  committed  by  a  brakeman.  (On 
the  first  appeal  [1904]  124  Iowa,  691,  100 
N.  W.  498,  a  verdict  for  ttie  defendant  was 
set  aside  for  errors  in  procedure.)  The 
court  treated  the  tort  as  a  "breach  of  im- 
plied duty,"  and  cited  with  approval  3 
Thomp.  Neg.  §  3184. 

88  In  Missouri,  K.  &  T.  R.  Co.  v.  Weaver 
(1876)  16  Kan.  466,  where  the  plaintiff  had 
been  wrongfully  expelled  from  a  train,  after 
a  sharp  scuffle,  in  which  he  received  some 
40  L.R.A.(N.S.) 


blows,  the  opinion  was  mainly  devoted  to 
a  discussion  of  the  question  whether  ex- 
cessive damages  had  been  awarded ;  but  th^ 
doctrinal  position  of  the  court  is  shown  by 
its  citation  of  Goodard  v.  Grand  Tmnic  E- 
Co.  (1869)  57  Me.  202,  2  Am.  Rep.  39.  and 
its  statement  that  *  a  carrier  is  bound  to 
protect  his  passengers  not  only  "a^inst 
the  violence  and  insults  of  strangers  and 
copassengers,  but  against  the  violence  and 
insults  of  his  own  servants." 

In  Southern  Kansas  R.  Co.  v.  Rice  (188$' 
38  Kan.  398,  5  Am.  St.  Rep.  766,  16  Pac 
817,  the  carrier's  duty  was  relied  upon  as 
the  reason  for  holding  a  passenger  who  had 
been  wrongfully  ejected  from  a  train  to  be 
entitled  to  maintain  an  action. 

In  Atchison,  T.  &  S.  F.  R.  Co.  ▼.  Henrr 
(1895)  55  Kan.  715,  29  L.R.A.  465,  41   Pac. 
952,  the  plaintiff,  being  unable  to  produce 
his  pass  when  asked  for  it,  was  obliged  to 
pay   the   fare.     Afterwards,  the   pass    was 
found,  and   upon   the   conductor's,  refusing 
to  return  the  money  paid,  a  dispute  arose, 
during  which  the  plaintiff  was  struck  bv  a 
brakeman.    When  the  train  reached  the  next 
station  he  was  given  into  the  custody  of  a 
policeman  by  the  conductor,  acting  upon  the 
advice   of   the   superintendent.     The   court 
said  that  the  assault  was  "a  gro^  violation 
of    the    duty    of    the    railroad     companr 
toward    a    passenger.    ...     If,    through 
the  negligence  of  the  company  in  affordini; 
him  the  care  and  protection  to  which  he  was 
entitled,  the  passenger  had  suffered  an  in- 
jury,   the    company    would    be   liable,   and 
certainly  the  liability  is  no  less  where  the 
injury  is  intentionally  inflicted  by  an  em- 
ployee of  the  company,  who  was   required 
to  exercise  care  and  protection  toward  the 
passenger."    It  was  also  observed  that  the 
motive  which  actuated  the  tort  feas^or  was 
immaterial,  so  far  as  the  carrier's  liability 
was  concerned. 

In  Missouri  P.  R.  Co.  ▼,  Divinney  (1903) 
66  Kan.  776,  71  Pac.  855,  where  a  railway 
company  was  held  liable  for  an  assault  by 
a  station  agent,  the  ratio  decidendi  w.n^ 
that  the  company  was  under  an  absolute 
duty  to  protect  its  passengers  against  mal- 
treatment by  its  employees,  irrespective  of 
whether,  at  the  time  in  question,  such  em- 
ployees are  or  are  not  engaged  in  the  dis- 
charsre  of  their  duties.  On  the  first  hearing 
([1902]  69  Pac.  351)  the  right  of  re- 
covery was  denied  on  the  ground  that,  na- 
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sengers  is  applicable  as  a  criterion  of  re- 
sponsibility in  actions  for  wrongful  ar- 
rest. 40 

Kentucky, — The  doctrine  laid  down  in 
the  earliest  decision  which  bears  upon  the 
subject  was  that  the  contract  of  carriage 


"guarantees  to  the  passenger  iminunity 
from  violence  at  the  hands  of  those  whose 
duty  it  is  to  afford  him  that  protection" 
against  insult  and  injury  to  which  he  is 
entitled  in  consideration  of  the  payment 
of  the  fare.  ^    The  theory  indicated  by  the 


der  the  evidence  as  presented,  the  plaintiff 
had  not  the  status  of  passenger  at  the  time 
when  he  was  assaulted.  On  the  second  hear- 
ing the  court  changed  its  opinion  as  to  this 
aspect  of  the  case. 

With  the  above  decisions  it  is  not  al- 
together easy  to  reconcile  the  language  of 
the  court  in  Sachrowitz  v.  Atchison,  T.  &  S. 
F.  R.  Co.  (1887)  37  Kan.  212,  15  Pac.  242. 
There  it  was  proved  that  the  plaintiff, 
while  standing  upon  the  platform  of  one 
of  the  cars  of  a  train,  which  he  was  about 
to  enter  as  a  passenger,  was  knocked  off 
and  robbed,  just  as  the  train  started,  by  a 
person  holding  a  lantern  in  one  hand  and 
a  club  in  the  other.  The  only  specific  evi- 
dence that  the  tort  feasor  was  an  employee 
of  the  railroad  company  was  that  he  car- 
ried a  lantern  with  letters  on  it,  and  wore 
a  cap  with  a  badge  upon  it.  It  was  not 
shown  that  the  assault  was  made  in  eject- 
ing, or  attempting  to  eject,  the  plaintiff 
from  the  cars,  by  anyone  connected  with 
the  operation  of  the  train,  or  having  any 
charge  of  the  depot,  its  grounds,  or  the 
road.  It  appeared  further  that  the  alleged 
assault  was  wholly  disconnected  from  any 
service  in  which  any  employee  of  the  rail- 
road company  was  engaged.  Held,  that  the 
plaintiff  could  not  recover  uiider  a  petition 
charging  that  plaintiff  was  assaulted  and 
injured  by  the  servant  and  employees  oper- 
ating and  controlling  the  train.  The  court 
said:  "The  evidence  of  the  plaintiff  is  in- 
sufficient, in  not  showing  that  the  person 
who  assaulted  him  was  in  the  employ  of  the 
defendant.  Even  if  we  concede  he  has 
shown  that  much,  yet  his  evidence  is  fatal- 
ly defective  in  not  showing  that  the  wrong- 
ful acts  allcp^ed  were  done  by  the  servant 
or  agent  of  the  defendant  in  the  course  or 
within  the  scope  of  his  employment.  Hud- 
son V.  Missouri,  K.  &  T.  R.  Co.  (1876)  16 
Kan.  470.  This  action  was  not  brought 
against  the  defendant  for  its  negligence  in 
not  protecting  the  plaintiff  while  a  pas- 
senger on  its  train  from  the  assault  of 
some  third  party;  and  it  nowhere  appears 
in  the  evidence  that  he  was  thrown  from  the 
train  by  any  person  connected  in  any  way 
with  its  operation."  As  the  plaintiff  in 
the  case  cited  was  a  third  person,  not  a 
passenger,  the  most  obvious  inference  would 
seem  to  be  that,  in  the  view  of  the  court, 
the  carrier's  liability  was  to  be  determined 
upon  the  same  footing  as  if  the  element 
of  privity  of  contract  had  not  been  involved. 
But,  under  the  circumstances  as  proved, 
the  denial  of  the  rip^ht  of  action  may  be 
justified  upon  the  ground  that  the  tort 
feasor,  even  supposing  him  to  have  been 
a  sprvant,  was  not  shown  to  have  been  in- 
trusted with  any  functions  which  had  refer- 
ence to  the  pprformance  of  the  contract. 
40  L.R.A.(N.S.) 


In  Long  ▼.  Chicago,  K.  &  W.  R.  Co.  (1892) 
48  Kan.  28,  15  L.R.A.  319,  30  Am.  St.  Rep. 
271,  28  Pac.  977,  where  a  person,  while  pur- 
chasing a  ticket  at  a  railway  station,  was 
infected  with  a  disease  from  which  the  sta- 
tion agent  was  suffering,  the  nonliability 
of  the  company  was  affirmed  on  the  ground 
that  "the  negligent  or  accidental  act,  if 
any,  of  the  agent  in  imparting  a  contagious 
disease  to  Long,  the  purchaser  of  the  rail- 
road ticket,  was  not  within  the  scope  of 
his  authority,  so  as  to  charge  the  company, 
his  master.  The  sickness  of  an  agent  with 
a  contagious  disease  cannot  be  presumed  to 
be  authorized  or  directed  by  the  master,  and 
18  not  an  incident  in  any  way  to  the  em- 
ployment of  selling  tickets,  or  acting  as 
agent  al  a  station." 

40  In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Henry, 
supra,  the  facts  of  which  are  stated  in 
note  39,  supra,  the  liability  of  the  company 
in  respect  of  the  plaintiff's  arrest  was  put 
upon  the  ground  'that  the  conductor  pro- 
curred  the  false  arrest  to  be  made  while  in 
the  line  of  his  employment,  and  at  a  time 
when  the  relation  of  passenger  and  car- 
rier existed  between  the  company  and 
Henry.  It  is  well  settled  that  when  one 
in  charge  of  a  train,  and  engaged  in  the 
business  which  has  been  intrusted  to  him 
by  the  company,  causes  the  arrest  of  a  pas- 
senger, the  company  for  which  he  is  acting 
cannot  escape  liability.  .  .  .  The  action 
of  the  conductor,  who  must  be.  held  to  have 
been  acting  for  the  company,  was  clearly 
a  breach  of  the  contract  between  the  car- 
rier and  the  passenger  which  required  that 
Henry  should  be  carried  in  safety  to  his 
destination  and  protected  from  interference 
by  strangers,  or  against  the  misconduct  of 
the  company's  servants.  When  the  relation 
of  carrier  and  passenger  exists,  it  is  held  that 
no  matter  what  the  motive  is  which  causes 
a  servant  of  the  carrier  to  commit  an  un- 
lawful act,  or  to  wrongfully  inflict  an 
injury  upon  a  passenger,  the  carrier  is  re- 
sponsible for  the  act  and  its  natural  and 
legitimate  consequences." 

41Sherley  v.  Billings  (1871)  8  Bush,  147, 
8  Am.  Rep.  451.  There  the  third  clerk  of  a 
steamboat,  while  he  was  engaged  in  the 
performance  of  his  duty  of  collecting  the 
passage  money  due  from  the  deck  pas- 
sengers, approached  the  plaintiff  and  de- 
manded his  fare,  which  was  promptly  paid. 
The  clerk  immediately  charged  him  with 
having  hidden  under  the  boilers,  and  when 
the  charge  was  denied,  instantly  assaulted 
him.  Held,  that  the  defendant  was  liable. 
"In  this  case,"  said  the  court,  "Williams, 
the  clerk,  at  the  time  of  the  assault,  was 
engaged  in  collecting  from  the  deck  pas- 
sengers the  passage  money  due  from  them. 
The  amount  due  from  Billings  had  actually 
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language  of  the  court  seems  to  be  that 
which  treats  the  liability  of  the  carrier  as 
being  absolute  only  in  respect  of  the  acts 
of  servants  who  were  engaged  in  carrying 
out  his  contract  with  the  aggrieved  party. 
With  this  conception  of  a  carrier's  liability 
none  of  the  later  cases  are  consistent.  ^ 
An  intention  to  adopt  it  is  apparently  in- 
dicated by  the  explicit  phraseology  used  in 
one  of  those  cases.^  But  the  statement 
referred  to  is  affirmative  merely  as  regards 
the  class  of  servants  mentioned,  and  does 
not  necessarily  import  an  exclusion  of 
other  classes. 
The  duty  of  the  carrier  to  protect  pas- 


sengers against  the  misconduct  of  hia  serv- 
ants was  the  ratio  decidendi  in  a  case 
where  the  plaintiff  had  beeu  assaulted  and 
thrust  oil  a  street  car  by  the  conductor, 
and  given  into  the  custody  of  a  policeman 
after  the  altercation  had  been  prolonged 
for  some  time  upon  the  street.  M 

Louisiana. — The  views  of  Story,  J.,  as  set 
forth  in  a  case  already  cited,  tf  were  ap- 
proved in  the  two  earliest  cases  in  wbieh 
the  supreme  court  of  this  state  had  oc- 
casion to  determine  the  extent  of  a  carrier's 
liability  for  the  maltreatment  of  passengers 
by  his  servants.  M  The  adoption  of  these 
Wiews  imported  an  acceptance  of  the  theory 


been  handed  him;  but  before  they  separat- 
ed, and  almost  simultaneously  with  the  pay- 
ment, the  charge  upon  the  passenger  of 
having  hidden  under  the  boilers  was  made, 
and  immediately  thereafter  the  injuries  in- 
flicted. The  entire  affair  was  substantially 
one  transaction.  An  appreciable  interval  of 
viiiic  may  have  intervened  between  the  re- 
ception of  the  money  and  the  assault,  but 
it  cannot  be  said  that  the  officer  was  not 
at  the  time  engaged  in  the  discharge  of  a 
prescribed  duty.'  He  was  charged  with  the 
collection  of  the  passage  money  from  Bill- 
ings; and  whether  he  had  or  not  the  right 
to  inquire  as  to  his  conduct  in  reference 
to  the  alleged  hiding  under  the  boilers,  he 
was  at  the  time  discharging  'a  supposed  or 
pretended  duty.' "  The  precedent  relied  up- 
on was  Goddard  y.  Grand  Trunk  R.  Co. 
(1869)  57  Me.  202,  2  Am.  Rep.  39. 

4«  Winnegar  v.  Central  Pass.  R.  Co.  (1887) 
85  Ky.  547,  4  S.  W.  237  (held  that  an  ac- 
tion would  be  either  in  contract  or  tort 
against  a  street  railway  company  for  the 
act  of  its  conductor  in  wantonly  assault- 
ing a  passenger  and  throwing  him  off  a 
car) ;  Louisville  &  N.  R.  Co.  v.  Ballard 
(1887)  86  Ky.  307,  7  Am.  St.  Rep.  600,  3 
S.  W.  530  (contractual  obligations  of  car- 
rier recognized  in  general  terms  in  a  case 
where  a  female  passenger,  who  had  been 
put  off  at  a  place  between  two  stations, 
was  held  not  to  be  entitle<l,  under  the  cir- 
cumstances shown,  to  exemplary  damages) ; 
Wise  V.  Covington  &  C.  Street  R.  Co.  (1891) 
91  Ky.  637,  16  S.  W.  351  (street  railway 
company  liable  for  insulting  language  used 
by  a  driver) ;  Louisville  &  N.  R.  CJo.  v. 
Donaldson  (1807)  10  Ky.  L.  Rep.  1384,  43 
S.  W.  439  (liability  of  the  defendant  for 
the  abusive  language  used  by  a  conductor 
to  a  passenger  from  whom  he  had  demanded 
the  payment  of  fare,  on  the  ground  that  his 
ticket  was  not  good,  was  affirmed  for  the 
reason  that  the  insulting  words  were  spok- 
en in  the  course  of  his  official  duties) ;  Jjex- 
ington  R.  Co.  v.  Cozine  (1901)  111  Ky.  799, 
98  St.  Rep.  430,  64  S.  W.  848  (liability  of 
the  defendant  for  a  malicious  assault  made 
by  a  conductor  upon  a  passenger  was  taken 
for  granted,  the  only  controverted  point 
he\n<r  the  propriety  of  awarding  exemplary 
damages)  ;  Illinois  C.  R.  Co.  v.  Gunterman 
(1900)  135  Ky.  438,  122  S,  W.  514  (con- 
40  L.R.A.(N.S.) 


tractual  obligation  of  carrier  to  protect  pas- 
sengers was  recognized  arguendo). 

In  Southern  R.  Co.  v.  Thurman  (1906) 
121  Ky.  716,  2  L.R.A.(N.S.)  1108,  90  S.  W. 
240,  it  was  held  that  the  railroad  company 
would  be  liable  if  the  brakeman  in  question, 
when  requiring  a  female  passenger  to  re- 
move to  the  car  reserved  in  pursuance  of 
statute  for  colored  persons,  did  not  in  good 
faith  believe  that  she  was  a  colored  person, 
or,  in  the  exercise  of  reasonable  care,  did 
not  have  a  right  to  believe  that  she  was 
such  a  person,  or  used  insulting  language. 

« Louisville  R.  Co.  v.  Kupper  (1909)  — 
Ky.  — ,  118  S.  W.  266,  where  the  court  said: 
"It  is  also  well  settled  that  an  act  which 
amounts  to  a  breach  of  duty  on  the  part 
of  a  carrier  towards  a  passenger,  whether 
an  assault,  false  arrest,  insult,  or  abusive 
language,  etc.,  makes  the  carrier  liable  for 
the  acts  performed  by  the  fervant  who  is 
placed  in  charge  of  or  has  'control  over  the 
passengers.  The  law  makes  no  distinction 
in  the  kind  or  character  of  the  wrong  done 
if  such  wrong  amounts  to  a  breach  of  the 
undertaking  to  transport  the  passenger 
safely." 

M  Louisville  R.  Co.  v.  Kupper,  supra. 

46  Chamberlain  v.  Chandler  (1893)  3 
Mason,  242,  Fed.  Cas.  No.  2,575. 

MIn  Keene  v.  Lizardi  (1833)  5  La.  431, 
25  Am.  Dec.  197,  it  was  held  that  a  good 
cause  of  action  was  shown  by  a  petition 
which  stated  that  the  officer  in  command  of 
the  vessel  treated  the  petitioner  and  his 
wife  inhumanely  and  indecently,  that  he 
did  not  extend  to  them  that  protection  and 
care  which  is  usual,  that  he  stimulated  his 
crew  to  commit  outrages  on  them,  and  that 
during  the  space  of  fourteen  days  they  were, 
in  consequence  of  his  conduct,  in  constant 
danger  of  their  lives.  The  court  said: 
''The  exposition  just  given  of  the  duties  of 
the  master  in  relation  to  the  passengers 
[reference  to  Chamberlain  v.  Chandler, 
supra]  renders  it  easy  to  ascertain  the 
extent  of  the  responsibility  of  the  owners 
for  a  breach  of  those  duties.  Tha  law  is 
clear  and  perfectly  well  settled,  that  owners 
of  vessels  are  responsible  for  all  acts  of  the 
master,  while  acting  within  the  scope  of  his 
duties,  even  for  his  torts.  When  the  pro- 
prietors of  vessels  use  them  for  the  purpose 
of  carrying  passengers  for  money,  they  sub- 


NOTE  TO  NEVILLE  v.  SOUTHERN  R.  CO. 


1021 


that  a  passenger  who  sustains  injury  from 
the  wilful  tort  of  a  servant  whose  duties 
are  connected  with  •  the  performance  of 
the  contract  of  carriage  is  entitled,  ir- 
respective of  the  quality  of  the  tort, 
to  hold  the  carrier  liable.  With  that 
theory  the  more  recent  decisions  are 
consistent.^7  In  two  cases  the  liability 
of  the  carrier  for  the  arrest  of  a  pas- 
senger was  determined  with  reference 
to  the  question  whether  the  servant  in 
question  was  acting  within  the  scope  of 
his  authority  when  he  gave  the  complainant 
into  custody.  *9  The  supreme  court  of  this 
state,  therefore,  is  one  of  those  which  have 


adopted  the  scarcely  logical  doctrine  that 
a  carrier's  liability  for  the  wrongful  use 
of  criminal  process  by  his  servants  is  less 
extensive  than  it  is  in  respect^  to  other  de- 
scriptions of  wilful  torts. 

Madne. — The  unqualified  language  used 
by  the  supreme  court  in  a  leading  case 
would,  if  taken  literally,  justify  the  con- 
clusion that  a  carrier  was  regarded  as  be- 
ing absolutely  liable  to  his  passengers  for 
the  wilful  torts  of  his  servants,  irrespective 
of  the  character  of  their  duties.  ^  But 
having  regard  to  the  early  date  of  the 
decision,  and  also  to  the  authorities  relied 
upon,  it  was  probably  intended  merely  to 


ject  themselves  to  the  same  responsibility 
for  a  breach  of  duty  in  their  officers  to 
those  passengers,  as  they  would  for  their 
misconduct  in  regard  to  merchandise  com- 
mitted to  their  care.  No  satisfactory  dis- 
tinction can  be  drawn  between  the  two 
cases." 

In  Block  v.  Bannerman  (1855)  10  La. 
Ann.  1,  where  the  master  of  a  ship  had, 
without  any  reasonable  excuse,  broken  open 
the  portmanteau  of  a  passenger  and  suf- 
fered him  to  be  assaulted,  the  shipowner 
was  held  liable. 

« In  Williams  v.  Pullman  Palace  Car  Co. 
(1888)  40  La.  Ann.  417,  8  Am.  St  Rep.  538, 
4  So.  85,  the  plaintiff,  a  passenger  traveling 
in  an  ordinary  first-class  car,  being  unable  to 
procure  any  water  to  wash  with,  went  back 
to  a  sleeping  car,  in  pursuance  of  a  brake- 
man's  direction.  Having  met  the  porter  as  he 
entered  it,  he  made  a  jesting  remark  about 
being  charged  for  the  privilege  of  washing, 
and  was  immediately  assaulted.  Held,  that 
the  railroad  company  was  liable  for  the  in- 
juries caused  by  the  assault.  In  the  opinion 
first  delivered  the  court  adverted  to  "the 
fact  that,  plaintiff  was  not  a  trespasser,  but 
had  a  right  to  enter  the  car  for  the  pur- 
pose of  asking  permission  to  wash  his  hands, 
or  of  trying  to  have  the  privilege,  and  that 
in  addressing  the  porter  he  was  dealing 
with  him  as  a  servant  of  the  company." 
In  the  second  opinion  the  conclusions  of 
the  court  were  thus  stated:  **The  prepon- 
derance of  the  evidence  on  that  point,  al- 
though very  conflicting,  shows  to  our  entire 
satisfaction  that  plaintiff  did  ask  permis- 
sion of  the  porter  to  wash  his  hands,  and 
that  after  an  exchange  of  a  few  unpleasant 
words,  the  porter  struck  him  on  the  head 
with  a  blunt  instrument,  while  plaintiff 
was  standing  at  the  threshhold  of  the  door 
of  the  Pullman  car.  He  was  stunned  by  the 
blow,  which  felled  him  to  the  platform, 
whence  he  was  picked  up  and  brought  to 
the  forward  car  by  one  of  his  friends. 
.  .  .  Hence  we  conclude  that  the  attack 
was  unprovoked,  unjustifiable,  and  wilful  on 
the  part  of  the  porter,  for  whose  conduct 
the  aefendant  company  must  be  held  liable 
in  damages.  As  the  Pullman  Car  Company, 
the  immediate  and  direct  employer  or  mas- 
ter of  the  wronfifdoer,  has  been  shielded  from 
responsibility  by  our  previous  decree,  the 
40  L.R.A.(N.S,) 


case  may  be  a  hard  one  on  the  defendant, 
but  under  the  authorities  by  which  we  have 
been  guided,  the  hardship  appears  inevit- 
able." . 

In  Lafitte  v.  New  Orleans  City  &  Lake 
R.  Co.  (1890)  43  La.  Ann.  34,  12  LJEI.A. 
337,  8  So.  701,  a  street  car  company  was 
held  to  be  liable  for  abuse  and  defamation 
of  a  passenger  by  the  driver  of  a  street 
car,  who  had  charged  him  with  having  given 
counterfeit  money  for  the  fare,  and  threat- 
ened to  have  him  arrested. 

48  Lafitte  V.  New  Orleans  City  &  Lake  R. 
Co.  supra;  Schmidt  v.  New  Orleans  R.  dk). 
(1906)  116  Ld.  311,  7  L.R.A.(N.S.)  162, 
40  So.  714. 

4»In  Goddard  v.  Grand  Trunk  R.  Co. 
(1869)  57  Me.  202,  2  Am.  Rep.  39,  shortly 
after  the  plaintiff  had,  on  request,  sur- 
rendered his  ticket  to  a  brakeman  au- 
thorized to  demand  and  receive  it,  the 
brakeman,  without  provocation,  approached 
him,  and,  accosting  him  in  a  loud  voice, 
denied,  in  the  presence  of  the  other  pas- 
sengers, that  he  had  seen  or  received  the 
plaintiff's  ticket,  and,  in  language  coarse, 
profane,  and  grossly  insulting,  called  the 
plaintiff  a  liar,  charged  him  with  then  at- 
tempting to  evade  the  payment  of  his  fare, 
and  with  having  done  so  before;  and  lean- 
ing over  the  plaintiff,  then  in  feeble  health 
and  partially  reclining  in  his  seat,  and 
bringing  his  fist  down  close  to  his  face, 
violently  shook  it  there  and  threatened  to 
split  the  plaintiff's  head  open  and  to  spill 
his  brains  right  there.  Discussing  the  con- 
tention of  the  defendants  that  they  were 
not  liable,  because  the  brakeman's  assault 
upon  the  plaintiff  was  wilful  and  malicious, 
and  was  not  directly  nor  impliedly  au- 
thorized by  them,  the  court  said :  "The  fal- 
lacy of  this  argument,  when  applied  to  the 
common  carrier  of  passengers,  consists  in 
not  discriminating  between  the  obligation 
which  he  is  under  to  his  passenger,  and  the 
duty  which  he  owes  a  stranger.  It  may  be 
true  that,  if  the  carrier's  servant  wilfully 
and  maliciously  assaults  a  stranger,  the 
master  will  not  be  liable;  but  the  law  is 
otherwise  when  he  assaults  one  of  his  mas- 
ter's passengers.  The  carrier's  obligation 
is  to  carry  his  passenger  safely  and  prop- 
erly, and  to  treat  him  respectfully;  and  if 
he  intrusts  the  performance  of  his  duty  to 
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assert  the  carrier's  liability  for  the  mis- 
conduct of  servants  engaged  in  performing 
the  contract  in  respect  of  the  passenger  in 
question.  M 

Maryland, — ^Tbe  two  earliest  relevant  de- 
cisions in  this  state  proceeded  upon  the 
ground  that  the  acts  complained  of  were 
incidental  to  the  duties  of  the  servants  in 
question.  Nothing  was  said  regarding  the 
operation    of    the    contract   of    carriage.  *l 


But  the  supreme  court  has  now  definitely 
adopted  the  doctrine  that  the  effect  of  the 
contract  is  to  impose  upon  the  carrier  the 
obligation  of  protecting  his  passengerB 
against  all  torts  committed  by  his  servants 
while  they  are  "engaged  in  and  about  the 
performance  of  their  prescribed  duties."  u 
In  one  case  the  liability  of  a  carrier  for 
the  wrongful  arrest  of  a  passenger  was 
determined    solely    with    reference    to    the 


his  servants,  the  law  holds  him  responsible 
for  the  manner  in  which  they  execute  the 
trust.  The  law  seems  to  be  now  well  set- 
tled that  the  carrier  is  obliged  to  protect 
his  passenger  from  violence  and  insult,  from 
whatever  source  arising.  He  is  not  regarded 
as  an  insurer  of  his  passenger's  safety 
against  every  possible  source  of  danger; 
but  he  is  bound  to  use  all  such  reasonable 
precautions  as  human  judgment  and  fore- 
sight are  capable  of,  to  make  his  passen- 
ger's journey  safe  and  comfortable.  He 
must  not  only  protect  his  passenger  against 
the  violence  and  insults  of  strangers  and 
copassengers,  but  a  fortiori,  against  the 
violence  and  insults  of  his  own  servants. 
If  this  duty  to  the  passenger  is  not  per- 
formed, if  this  protection  is  not  furnished, 
but,  on  the  contrary,  the  passenger  is  as- 
saulted and  insulted,  through  the  negligence 
or  the  wilful  misconduct  of  the  carrier^s 
servant,  the  carrier  is  necessarily  responsi- 
ble." 

In  Hanson  v.  European-  &  N.  A.  R.  Co. 
(1873)  62  Me.  84,  16  Am.  Rep.  404,  the 
defendant  was  held  liable  for  an  assault 
made  upon  a  passenger  by  a  brakeman,  af- 
ter they  had  had  an  altercation  about  the 
proposal  of  the  latter  to  put  the  plaintiff's 
dog  off  the  train  while  it  was  in  motion. 
The  court  said:  "It  is  the  duty  of  the 
conductor  and  other  employees  upon  a  train 
of  cars  to  treat  the  passengers  with  civility, 
and  to  abstain  from  all  unnecessary  violence 
toward  them." 

M  Among  the  cases  cited  were  Weed  v. 
Panama  R.  Co.  (1858)  17  N.  Y.  362,  72 
Am.  Dec.  474;  Chamberlain  v.  Chandler 
(1823)  3  Mason,  242,  Fed.  Cas.  No.  2,575, 
and  Pendleton  v.  Kinsley  (1871)  3  Cliff. 
416,  Fed.  Cas.  No.  10,922,  none  which  extend 
the  carrier's  liability  beyond  the  limits  in- 
dicated in  the  text.- 

»iln  Baltimore  &  O.  R.  Co.  v.  Blocher 
(1867)  27  Md.  277,  the  plaintiff,  who  had 
been  compelled,  under  threat  of  expulsion, 
to  pay  his  fare  after  he  had  given  up  his 
ticket,  was  held  entitled  to  maintain  an  ac* 
tion.  The  defendant's  prayers  for  instruct 
tions  confining  its  liability  to  such  tortious 
acts  as  it  had  authorized  or  approved  were 
held  to  have  been  prot)erly  refused,  for  the 
reason  that  'the  conductors  and  employees 
of  the  corporation,  .  .  .  being  in  the 
line  of  their  duty  in  collectinjr  the  fare  or 
taking  up  tickets,  the  corporation  is  liable 
for  any  abuse  of  their  authority,  whether  of 
omission    or   commission." 

In  Philadelphia,  W.  &  B.  R.  Co.  v.  Larkin 
(1877)  47  Md.  155,  28  Am.  Rep.  442,  where 
40  L.R,A,(N.S.) 


a  passenger  was  removed  from  a  train  for 
using  bad  language  when  he  was  asked  for 
his  ticket,  the  essential  point  involved  was 
merely  whetker  the  removal  had  been  effect- 
ed in  such  a  manner  as  to  entitle  him  to 
exemplary  damages. 

MIn  Philadelphia,  B.  &  W.  R.  Co.  v. 
Green  (1909)  110  Md.  32,  71  Atl.  986,  the 
court  laid  down  the  law  as  follows:  *'The 
plaintiff  was  required  to  show,  as  a  condi- 
tion precedent  to  his  right  to  recover,  first, 
that  the  wrongs  sued  for  were  done  by  an 
agent  or  employee  of  the  defendant;  sec- 
ondly, that  the  employee  was  acting  at  the 
time  within  the  scope  of  his  employment. 
Without  legally  sufficient  evidence  tending 
to  establish  these  two  facts  no  case  of  this 
nature  should  be  submitted  to  the  jury; 
and,  when  submitted,  no  verdict  against  the 
defendant  should  be  rendered  unless  the 
jury  are  satisfied  of  the  existence  of  these 
essential  facts."  It  was  held  that  a  declara- 
tion which  merely  alleged  that  the  plaintiff 
was  assaulted,  arrested,  and  imprisoned  by 
a  servant  of  the  defendant,  and  contained 
no  words  showing  that  the  servant  was  act- 
ing within  the  scope  of  his  employment,  was 
demurrable;  but  tnat  a  count  averring  that 
the  plaintiff,  while  in  the  defendant's  wait- 
ing room,  was  assaulted  by  a  servant  in 
charge  of  the  room,  showed  sufficiently  that 
the  wrong  was  done  by  a  servant  of  the 
defendant,  in  the  course  of  his  duties. 

In  the  earlier  case  of  Central  R.  Co.  v. 
Peacock  (1888)  69  Md.  257,  9  Am.  St.  Rep. 
425,    14   Atl.   709,  the   plaintiff,   before  he 
alighted  from  a  street  car,  had  threatened 
to  report  the  driver,  and  was  followed  by 
him   to  the  sidewalk  and  there  assaulted. 
Under  these  circumstances  the  contract  of 
carriage  had  ceased,  and  the   right   of  re- 
covery was  manifestly  conditional  upon  the 
ability  of  the  plaintiff  to  show  that  the  as- 
sault was  within  the  scope  of  the  driver's 
employment.      Having    been    prompted    by 
personal  resentment,  it  clearly  was  not  of 
that  character.     But  the  doctrinal  position 
of  the  court  is  indicated  by  the  following 
passage    in    the    opinion:      "The    Supreme 
Court  of  the  United  States,  in  New  Jersey 
S.  B.  Co.  V.  Brockett  (1886)  121  U.  S.  645, 
30  L.  ed.  1050,  7  Sup.  Ct.  Rep.  1039,  decide 
unequivocally  that  tne  carrier  of  passengers 
must  protect  his  passengers  from  the  vio- 
lence  of   the   carrier's   employees,   as  also 
from  that  of  other  passengers;   but  there 
is  nothing  in  the  decision  in  conflict  with 
the  doctrine   that   to  render    [the  carrier] 
liable  the  employee  must  be  at  the  time  act- 
ing in  the  employment  of  the  railroad,  ts^ 
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question  whether  the  tort  feasor  was  au- 
thorized to  make  the  arrest.  M  But  the 
doctrine  that  a  carrier  is  under  an  implied 
obligation  to  protect  a  passenger  from  a 
tort  of  this  description  has  more  recently 
been  adopted.** 

Ma88<ichu8etU. — ^In  the  earliest  cases 
which  bear  upon  the  extent  of  a  carrier's 
liability  the  right  of  the  plaintiff  to  re- 
cover for  an  assault  by  a  servant  of  a 
carrier  was  treated  as  being  dependent  upon 
whether  the  wrongful  act  was  or  was  not 
within  the  scope  of  the  general  authority 
vested  in  him,  with  respect  to  the  func- 
tions which  he  was  discharging  when  the 


act  was  done.  M  The  doctrinal  standpoint 
from  which  the  remedial  rights  of  the 
passengers  were  determined  seems  to  have 
been  the  same  as  that  of  the  English 
courts, — ^the  contract  of  carriage  being  ap- 
parently regarded  as  an  entirely  negligible 
factor,  except  in  so  far  as  it  served  to 
show  the  duties  and  powers  of  the  employee 
in  question.  ^  But  in  the  same  year  that 
the  second  case  was  decided,  an  assault 
actuated  by  the  personal  resentment  of  the 
servant  was  held  to  be  imputable  to  the 
carrier,  on  the  ground  that  it  constituted 
a  breach  of  the  contract  of  carriage  in  re- 
spect of  the  manner  in  which  passengers 


within  the  line  of  his  duty;  and  the  deci- 
sion assumes  that  the  party  injured  is  a 
passenger  when  injured;  for  that  was  the 
fact  in  the  case."  This  statement  was  quot- 
ed with  approval  In  Tolchester  Beach  Im- 
prove Co.  V.  Schamgal  (1907)  105  Md.  199, 
65  Atl.  916. 

63  In  Central  R.  Co.  v.  Brewer  (1894)  78 
Md.  401,  27  IxR.A.  63,  28  Atl.  615,  the  lia- 
bility of  a  street  railway  company  for  an 
arrest  procured  by  its  superintendent  was 
denied  on  the  ground  that  no  express  ante- 
cedent authorization  by  the  company  had 
been  proved,  and  that  no  such  authorization 
could  be  implied  from  the  character  of  his 
position  as  superintendent. 

MIn  Baltimore  &  0.  R.  Co.  v.  Cain  (1895) 
81  Md.  87,  28  L.R.A.  688,  31  Atl.  801,  the 
court,  in  discussing  the  propriety  oi'  deny- 
ing a  prayer  for  the  withdrawal  of  the  case 
from  the  jury,  said:  "We  find  no  error  in 
this.  If  the  plaintiff  had  been  guilty  of  no 
breach  of  the  peace,  his  arrest  at  the  in- 
stance of  the  conductor  was  unlawful;  and 
having  been  made  in  the  defendant's  depot 
whilst  the  plaintiff,  a  passenger,  was  still 
entitled  to  be  protected  by  the  defendant 
against  assaults  and  injuries  by  the  defend- 
ant's own  employees,  if  wrongfully  made 
by  or  at  the  request  of  the  defendant's  own 
servants,  whilst  they  were  in  and  about 
the  performance  of  their  prescribed  duties, 
the  master  would  be  liable.  There  was 
some  evidence  before  the  jury  that  the  ar- 
rest had  been  made  without  a  warrant,  and 
therefore  the  second  prayer  was  properly 
rejected." 

In  Tolchester  Beach  Improv.  Co.  v. 
Schamgal,  supra,  the  doctrinal  position  of 
the  court  was  stated  thus:  ''The  relation 
of  passenger  and  carrier  being  shown  to 
exist  between  the  appellant  company  and 
Joseph  Schamgal,  the  law  imposed  upon 
the  carrier  a  primary  duty  to  protect  him 
during  the  existence  of  that  relation,  and 
if  he  were  unjustifiably  assaulted  or  arrest- 
ed, or  imprisoned  whilst  that  relation  con- 
tinued, by  the  servants  or  agents  of  the 
carrier,  while  acting  within  the  scope  of 
their  duty,  the  carrier  would  be  liable.  This 
proposition  is  so  firmly  settled  in  this  state 
and  elsewhere  that  it  seems  needless  to 
quote  authorities  to  support  it." 

See  also  Philadelphia,  B.  &  W.  1^.  Co* 
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V.  Green   (1909)    110  Md.  32,  71  Atl.  986, 
cited  in  note  52,  supra. 

MIn  Moore  v.  Fitchburg  R,  Corp.  (1855) 
4  Gray,  465,  64  Am.  Dec.  83,  where  the 
court  sustained  a  verdict  in  favor  of  a  pas- 
senger who  had  been  forcibly  put  out  of  the 
cars  by  a  conductor  for  not  paying  his 
fare,  which  he  had  in  fact  paid,  it  Vas  held 
to  be  no  ground  for  exception  by  the  com- 
pany that  the  jury  was  instructed  that,  if 
the  conductor  removed  the  plaintiff  in  the 
wrongful  exercise  of  a  discretionary  power 
conferred  upon  him  by  the  corporation,  they 
were  liable;  but  that  the  conductor  would 
have  a  right  to  remove  a  passenger  who 
refused  to  pay  his  fare,  if  there  was  a 
rule  or  regulation  of  the  corporation  to 
that  effect.  . 

In  Ramsden  y.  Boston  &  A.  R.  Co.  (1870) 
104  Mass  117,  6  Am.  Rep.  200,  the  court 
said:  "The  use  of  unwarrantable  violence 
in  attempting  to  collect  fare  of  the  plain- 
tiff was  as  much  within  the  scope  of  the 
conductor's  employment  as  the  exercise  or 
threat  of  unjustifiable  force  in  ejecting  a 
passenger  from  the  cars.  Neither  the  cor- 
poration nor  the  conductor  has  any  more 
lawful  authority  to  needlessly  kick  a  pas- 
senger or  make  him  jump  from  the  cars 
when  in  motion,  than  to  wrest  from  the 
hands  of  a  passenger  an  article  of  apparel 
or  personal  use,  for  the  purpose  of  com- 
pelling the  payment  of  fare.  Neither  is 
an  unlawful  assault;  but  if  committed  in 
the  exercise  of  the  general  power  vested 
by  the  corporation  in  the  conductor,  the 
corporation,  as  well  as  the  conductor,  is  lia- 
ble to  the  party  injured."  "The  conductor 
of  a  railroad  train,  from  the  necessity  of 
the  case,  represents  the  corporation  in  the 
control  of  the  engine  and  cars,  the  regula- 
tion of  the  conduct  of  the  passengers  as 
well  as  the  subordinate  servants  of  the 
corporation,  and  the  collection  of  fares.  He 
may  even  eject  a  passenger  for  not  paying 
fare." 

86  In  the  second  of  the  above  cases  the 
court  cited  several  decisions  with  regard  to 
claims  by  third  persons,  and  made  no  ref- 
erence to  Weed  v.  Panama  R.  Co.  (1858) 
17  N.  Y.  362,  72  Am.  Dec.  474,  and  its  re- 
stricted doctrine  regarding  the  operation  of 
the  contract  of  carriage.  In  neither  of  the 
cases  did  the  court  advert  to  the  earlier 
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were  to  be  treated.  ^7  As  the  exception 
thus  relied  upon  would  have  sufficed  as  a 
foundation  for  the  preceding  decisions,  and 
so  rendered  quite  superfluous  all  inquiry 
regarding  the  extent  of  the  tort  feasor's 
authority,  it  seems  impossible  to  avoid  the 
conclusion  that  this  ruling  must  be  taken 
as  indicating  a  new  departure  in  doctrine, 
— an  abandonment  of  the  court's  original 
position  as  to  the  extent  of  a  carrier's  re- 
sponsibility, and  an  adoption  of  the  theory 
that  he  is  chargeable  with  the  misfeasances 
of  a  servant,  even  though  they  may  be  out- 
side the  scope  of  the  servant's  authority.  M 
Considering  its  date,  the  decision  was  prob- 


ably not  intended  to  embody  any  wider 
doctrine  than  that  which  treats  the  car- 
rier as  answerable  for  any  tort  committed 
by  servants  who  represent  him  in  the  per- 
formance of  the  contract  of  carriage  as 
regards  the  particular  passenger  who  com- 
plains of  the  injury.  But  the  notion  of  an 
absolute  liability,  comprehending,  as  it 
would  seem,  all  descriptions  of  servants, 
has  now  been  adopted.  ^9 

Michigan. — In  the  earliest  relevant  case 
decided  in  this  stat^,  the  liability  of  tbe 
carrier  for  the  tort  complained  of  was 
predicated  upon  the  broad  ground  that  it 


Louisiana   decision    which    proceeded    upon 
the  ground  of  a  contractual  duty. 

ftTJn  Bryant  v.  Rich  (1870)  106  Mass, 
180,  8  Am.  Rep.  311,  where  the  owners  of  a 
steamboat  was  held  to  be  liable  for  an  as- 
sault and  battery  committed  by  their  stew- 
ard and  table  waiters  on  a  passenger,  from 
resentment  at  his  having  interfered  by  a 
proper  remark  with  their  rude  treatment  of 
his  relative,  a  fellow  passenger,  in  reference 
to  a  meal  which  he  had  taken-  on  the  boat, 
the  court  explained  its  position  as  follows: 
"The  case  thus  presented  differs  in  one  re- 
spect from  that  of  Howe  v.  Newmarch,  12 
Allen,  49,  for  in  that  case  the  plaintiff  was 
a  stranger  both  to  the  master  and  the  ser- 
vant. But  here  the  plaintiff  is  entitled  to 
all  the  rights  which  he  derived  from  the 
contract  of  the  defendants  as  carriers.  The 
implied  contract  differs  in  some  respects 
from  that  of  carriers  of  goods.  So  far  as 
this  case  is  concerned,  we  have  only  to 
consider  what  it  is  in  respect  to  the  conduct 
of  their  servants.  Nor  do  we  deem  it  nec- 
essary to  consider  what  it  is  in  regard  to 
selecting  suitable  persons  as  servants,  or  in 
regard  to  retaining  incompetent  servants 
arter  notice  of  their  incompetency;  for  there 
is  nothing  in  the  bill  of  exceptions  tending 
to  show  that  they  were  in  fault  in  this  re- 
spect. We  shall  consider  the  matter  on  the 
assumption  that  they  had  not  been  negli- 
gent in  selecting  or  retaining  their  servants. 
.  .  .  In  this  case,  the  servants  who  com- 
mitted the  wrong,  being  the  steward  and 
table  waiters,  were  those  who  were  engaged 
in  providing  meals,  waiting  on  the  tables, 
and  collecting  the  pay  for  meals.  They 
were  treating  the  plaintiff's  relative  with 
gross  rudeness  in  connection  with  this  busi- 
ness, and  the  plaintiff  interfered  only  by  a 
remark  that  was  proper,  whereupon  the 
assault  was  committed.  It  was  not  as  if 
a  quarrel  had  occurred  on  shore,  and  dis- 
connected with  the  duties  of  these  persons 
on  shipboard.  It  violated  the  contract  of 
*  the  defendants  as  to  how  the  plaintiff  should 
be  treated  by  their  servants  who  were  em- 
ployed on  board  the  ship  and  during  the 
passage.  For  a  violation  of  such  a  contract 
either  by  force  or  neglij?encc,  the  plaintiff 
may  bring  an  action  of  tort,  or  an  action 
of  contract."  The  court  quoted  with  ap- 
proval the  statements  made  by  Story,  J., 
40  l^,R.A.(N.S.) 


and  Clifford,  J.,  regarding  the  terms  of  the 
contract  for  carriage  by  water  in  Chamber- 
lain V.  Chandler  (1823)  3  Mason,  242,  Fed. 
Cas.  No.  2,575,  and  Pendleton  v.  Kinslev 
(1871)  3  Cliff.  416,  Fed.  Cas.  No.  10,922. 
The  case  of  Goddard  v.  Grand  Trunk  H 
Co.  (1860)  57  Me.  202,  2  Am.  Rep.  39,  was 
also  relied  upon. 

B8  Having  regard  to  the  change  of  stand* 
point  which  this  case  manifestly  imports, 
when  compared  with  those  which  are  cited 
in  note  55,  supra,  the  fact  that  all  three  are 
cited  together  in  Jackson  v.  Old  Colony 
Street  R.  Co.  note  59,  infra,  as  authorities 
which  sustain  the  theory  of  a  carrier's  ab- 
solute liability,  is  a  noteworthy  illustration 
of  the  manner  in  which  so  many  courts 
have,  either  from  a  confusion  of  thought, 
or  from  the  desire  of  -showing  at  all  costs 
an  apparent  continuity  of  doctrine,  ad- 
vanced to  the  adoption  of  that  theory  with- 
out formally  overruling  precedents  which 
essentially  conflict  with  it. 

Win  Hayne  v.  Union  Street  R.  Co.  (1905) 
189  Mass.  551,  3  L.R.A.(N.S.)  605,  109  Am. 
St.  Rep.  655,  76  N.  E.  219,  the  conductor  of 
one  of  defendant's  cars  in  sport  threw  a 
dead  hen  at  the  motorman  of  another  car 
on  which  plaintiff  was  riding.  The  ben 
missed  the  motorman,  struck  the  window 
of  the  car  near  where  plaintiff  was  sitting, 
and  injured  her.  Held,  that  the  defend- 
ant was  liable  in  spite  of  the  fact  that 
the  conductor  was  not  a  member  of  the 
crew  of  the  car  in  which  plaintiff  was  rid- 
ing. 

In  Jackson  v.  Old  Colony  Street  R  Co. 
(1910)  206  Mass.  477,  30  LJR.A.(N.S.^ 
1046,  92  N.  E.  725,  19  Ann.  Cas.  615. 
where  most  of  the  discussion  was  devoted 
to  the  availability  of  the  defenses  raised 
by  the  carrier,  the  court  observed  arguendo: 
"By  the  plaintiff's  contract,  the  duty  rested 
upon  the  defendant  of  affording  hiin  full 
protection  from  unlawful  violence  at  the 
hands  of  the  conductor,  to  whom,  as  its 
representative,  the  management  of  tbe  car 
had  been  intrusted."  This  statement  em- 
bodies only  the  more  restricted  doctrine  of 
Bryant  v.  Rich,  note  2,  supra;  but  its  form 
was  evidently  determined  by  the  character 
of  the  facts  under  consideration.  The  broad- 
er principle  established  by  the  Hayne  Case, 
supra,  was  not  criticized  por  doubted, 
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was  committed  "In  the  line  of  his  employ- 
ment." •• 

Having  regard  to  the  date  of  this  case, 
it  is  perhaps  a  permissible  inference  that 
the  phrase  thus  used  should  be  understood 
as  having  reference  to  a  conception  of  re- 
sponsibility similar  to  that  which  is  indi- 
cated by  the  English  rulings.  •  But  the 
doctrine  has  since  been  enunciated  that  it 
is  the  duty  of  a  railroad  to  protect  passen- 
gers from  the  wilful  misconduct  of  its 
servants  while  performing  the  contract  to 
carry,  even  if  the  injuries  are  inflicted  by 
the  servant  when  not  "acting  within  the 
scope  of  his  authority."  01 

Minne9ota, — ^The  doctrinal  situation  in 
this  state  is  not  altogether  clear.  But  the 
decisions  and  the  reasoning  by  which  they 


are  supported  indicate  that  the  supreme 
court  considers  a  carrier  to  be  absolutely 
responsible  to  a  passenger  for  the  tort  of 
every  servant  whose  functions  are  directly 
connected  with  the  performance  of  the 
contract  of  carriage.^ 

Mississippi, — In  tin's  state  the  concep- 
tion of  an  absolute  duty  on  the  part  of  the 
carrier's  servants  to  protect  passengers 
from  injury  has  been  explicitly  adopted.^^ 

Missouri. — The  effect  of  the  earliest  rele- 
vant decision  in  this  state  was,  that  a  car- 
rier was  not  liable  for  the  wilful  and 
malicious  misconduct  of  a  servant  in  re- 
spect of  a  passenger,  but  only  for  his  negli- 
gence, incapacity,  or  unskilfulness.  M  From 
the  form  given  to  this  decision  it  is  ap- 
parent that  the  enforceability  of  a  passen- 


••  Great  Western  R.  Co.  v.  Miller  (1869) 
19  Mich.  305  (ejection  of  passenger  from 
train).  The  court  made  the  following  re- 
marks with-  regard  to  the  right  of  the 
plaintiff  to  recover  for  the  act  of  a  con- 
ductor wrongfully  removing  him  from  a 
train:  "It  was  urged  on  the  hearing  that 
the  railroad  company  could  not  be  held 
liable  for  any  wrongful  expulsion  under  this 
statute,  because  it  would  be  the  personal 
wrong  of  the  conductor,  in  violation  of 
law,  for  which  he  must  be  held  to  have  ex- 
ceeded his  known  agency.  And  the  same 
exemption  was  claimed  for  them  from  lia- 
bility for  any  expulsion,  unless  under  cir- 
cumstances where  they  may  be  supposed  to 
have  authoruBcd  it  by  their  instructions, 
general  or  special.  There  is,  however,  so 
far  as  we  have  seen,  no  authority  which 
would  exempt  them  from  some  amount  of 
responsibility  for  any  wrongful  expulsion 
of  a  passenger  by  a  conductor.  He  repre- 
sents them  in  the  whole  management  of  his 
train,  and  the  power  to  do  any  serious  mis- 
chief is  chiefly  derived  from  their  investing 
him  with  the  control  of  this  large  agency. 
He  occupies  the  same  position  as  the  master 
of  a  ship,  and  his  action  in  the  case  sup- 
posed must  be  regarded  as  done  in  the  line 
of  his  employment." 

In  Hufford  v.  Grand  Rapids  ft  I.  R.  Go. 

(1887)  64  Mich.  631,  8  Am.  St.  Rep.  859, 
31  N.  W.  544,  the  case  turned  upon  the 
question  whether  the  ejection  of  a  passenger 
from  a  train  for  refusing  to  pay  fare  was, 
under  the  given  circumstances,  wrongful. 
Nothing  was  said  which  bears  upon  the 
subject  now  under  discussion. 

8i  Johnson  v.  Detroit,  Y.  &  A.  A.  R.  Co. 
(3902)  130  Mich.  453,  90  N.  W.  274  (pas- 
senger struck  by  conductor  during  an  alter- 
cation regarding  the  passenger's  right  to 
travel  on  a  certain  ticket) . 

M  In  Cain  v.  Minneapolis  &  St.  L.  R.  Co. 

(1888)  39  Minn.  297,  39  N.  W.  635,  where 
the  defendant  was  held  liable  for  the  act 
of  its  brakeman  in  violently  pushing  a  pas- 
senger from  the  rear  of  a  car  when  the 
train  was  going  at  a  speed  that  rendered  it 
dangerous,  the  decision  was  put  upon  the  ' 
40  L.R.A.(N.S.)  65 


ground  that  the  "acts  of  those  servants 
in  and  about  the  management  of  the  train, 
and  in  receiving,  excluding,  or  putting  off 
passengers,  were  the  acts  of  defendant." 

In  Conger  v.  St.  Paul,  M.  k  M.  R.  Co. 
(1891)  45  Minn.  207,  47  N.  W.  788,  a 
verdict  against  a  railroad  company  for  an 
assault  committed  upon  a  passenger  was 
held  to  be  sustained  by  evioence  that  the 
assailant  was  at  the  time  acting  as  brake- 
man  under  the  authority  of  the  defendant, 
though  not  on  his  regular  train,  and  had 
suddenly  btinick  the  plaintiff  without  any 
warning.  The  nature  of  the  preceding  dis- 
pute is  not  mentioned.  The  court  said: 
*There  is  very  little  doubt  that  at  the  time 
of  the  assault  he  was  in  fact  acting  as  a 
brakeman  on  the  car  upon  which  plaintiff 
was  a  passenger;  and,  from  the  evidence, 
the  jury  might  fairly  infer  that  he  was  so 
acting  by  the  authority  expressed  or  to  be 
implied  from  acquiescence  of  defendant's 
agent  or  agents,  whose  authority  to  place 
him  on  duty  as  brakeman  on  that  car  was 
not  disputed,  so  that  the  jury  might  find 
that  he  was  in  the  line  of  his  duty  as  one 
of  the  crew  in  charge  of  the  train." 

6SSt.  Louis  k  S.  F.  R.  Co.  v.  Sanderson 
(1911)  —  Miss.  — ,  54  So.  885,  in  that 
case,  where  a  conductor  fired  a  pistol  wliile 
the  plaintiff's  intestate  was  alighting  from 
a  train,  the  rule  tl\at  a  master  is  not  re- 
sponsible for  torts  committed  by  a  servant 
outside  the  line  of  his  duty,  and. not  in  the 
service  of  his  master,  was  declared  not  to  be 
applicable  in  actions  brought  by  passengers 
against  carriers. 

In  the  earlier  case  of  Louisville,  N.  0. 
k  T.  R.  Co.  V.  Patterson  (1891)  69  Miss. 
421,  22  L.R.A.  259,  13  So.  697,  where  a 
conductor  refused  the  plaintiff's  request  for 
a  seat,  and  accompanied  his  refusal  with 
insulting  language,  the  railway  company 
was  held  liable.  The  precise  ratio  decidendi. 
is  not  shown  by  the  report,  but  the  decision 
seems  to  require  for  its  support  the  doctrine 
of  an  absolute  duty. 

64McKeon  v.  Citizens'  R.  Co.  (1867)  42 
Mo.  83. 
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ger's  claim  was  treated  as  being  determina- 
ble with  reference  to  the  rule  under  which, 
at  the  date  of  the  decision,  third  persons 
were  still  precluded  in  many  jurisdictions 
from  maintaining  action  against  masters 
for  injuries  caused  by  the  wilful  torts  of 
their  servants.  ^  A  few  years  afterwards, 
however,    the    conception    of    an    impliedly 


stipulated  duty  in  respect  of  the  proper 
treatment  of  passengers  was  explicitly 
recognized.  ^  Except  in  one  instance, 
where  the  right  to  maintain  an  action  was 
predicated  with  reference  to  the  extent  of 
the  tort  feasor's  powers, "  that  conception 
has  served  as  the  criterion  of  liability  in 
all  the  cases  subsequently  decided. «     An 


WThe  case  of  Weed  v.  Panama  R.  Oo. 
(1858)  17  N.  Y.  302,  72  Am.  Dec.  474,  in 
which  that  rule  was  declared  not  to  be  ap- 
plicable in  actions  by  passengers  against 
carriers,  was  evidently  not  brought  to  the 
attention  of  the  court. 

«6Malecek  v.  Tower  Grove  k  L.  R.  Co. 
(1874)  67  Mo.  17.  There  a  street  railway 
company  was  heTd  liable  for  an  assault 
committed  by  a  driver  upon  a  passenger  for 
the  purpose  of  constraining  him  to  pay  a 
fare  which  he  declared  to  have  been  al- 
ready paid.  The  authority  relied  upon  was 
Chamberlain  v.  Chandler  (1823)  3  Mason, 
242,  Fed.  Cas.  No.  2,675.  The  McKeon 
Case,  note  64,  supra,  was  not  even  referred 
to  for  the  purpose  of  overruling  it. 

win  Travers  v.  Kansas'?.  R.  Co.  (1876) 
63  Mo.  421,  where  the  conductor  snatched 
from  the  plaintiff  a  cheek  given  in  place  of 
a  ticket,  charged  him  with  having  stolen  it. 
and  then  ejected  him,  a  verdict  against  the 
company  was  sustained.  The  position  of 
the  court  is  indicated  by  its  statement  that, 
in  an  action  for  such  an  injury,  it  was 
not  necessary  to  allege  or  prove  that  specific 
authority  was  conferred  on  the  conductor 
by  the  company  to  perform  such  acts,  be- 
cause it  appeared  from  the  testimony  that 
he  was  intrusted  with  "all  authority  which 
concerned  the  reception  or  rejection  of  pas- 
sengers," and  that  he  was  acting  within 
the  scope  of  the  general  authority  devolved 
on  him  by  his  position. 

MIn  Spohn  v.  Missouri  P.  R.  Co.  (1894) 
122  Mo.  1,  26  S.  \V.  663,  it  was  held  that 
an  action  might  be  maintained  against  the 
defendant  by  a  passenger  on  a  train,  who  had 
been  so  alarmed  by  threats  made  in  sport  by 
a  conductor  and  some  of  the  other  passengers 
that  he  jumped  off.  Thit;  case  was  tried  and 
appealed  four  times.  On  the  first  appeal  ( 87 
Mo.  74),  a  verdict  for  the  plaintiff  was  set 
aside,  as  being  against  the  weight  of  evi- 
dence. The  court,  however,  recognized  the 
general  rule,  that  a  carrier  is  bound  to  use 
the  utmost  care  to  protect  passengers  from 
violence  and  insults.  In  the  second  trial 
the  verdict  was  again  in  favor  of  the  plain- 
tiff (1890)  101  Mo.  417,  14  S.  W.  880. 
But  a  new  trial  was  ordered  on  the  ground 
that  the  following  instruction  was  errone- 
ous: "Reasonable  cause  to  jump  from  the 
train,  as  used  in  the  instructions  given  in 
this  case,  means  a  cause  sufficient  to  have 
induced  plaintiff,  having  regard  to  his  in- 
telligence, experience  in  life,  situation  and 
surroundings  at  the  time  of  his  injury,  to 
have  jumped  from  the  train  while  the  same 
was  in  motion  and  under  the  circumstances 
in  evidence  in  this  case."  The  court  said: 
"The  defendant  is  not  necessarily  responsi- 
40  L.R.A.(N.S.) 


ble  for  any  act  a  passenger  may  do  in  con- 
sequence of  some  breach  of  duty  on  the  part 
of  its  employees.  It  is  liable  only  for  such 
results  as  are  natural  and  probable  conse- 
quences of  such  breach  of  duty.  The  agents 
of  defendant  are  not  chargeable  with  knowl- 
edge of  a  passenger's  'intelligence  and  ex- 
perience in  life.'  They  are  authorized  to 
act  upon  the  appearances  before  them  where 
they  have  no  notice  of  the  facts.  They  may 
have  in  charge  an  insane  passenger,  but  un- 
less that  condition  is  obvious  or  is  made 
known  to  the  carrier,  the  latter  would  be 
justified  in  assuming  him  to  be  as  he  ap- 
peared." On  the  third  appeal,  a  similar 
verdict  was  set  aside  for  errors  in  the  in> 
struciions  and  admission  of  evidence,  and 
also  because  the  court  was  of  opinion  that 
it  was  not  supported  by  the  evidence. 
(1803)  116  Mo.  617,  22  S.  W.  690.  The 
verdict  obtained  by  the  plaintiff  in  the 
fourth  trial  was  allowed  to  stand,  although 
the  evidence  was  substantially  the  same  as 
on  the  second  and  third  trials, — having  been 
merely  strengthened  slightly  by  some  addi- 
tional testimony  corrobating  the  plaintiff's 
story.  The  ratio  decidendi  was  simply  that 
there  was  evidence  to  support  the  conclusion 
of  the  jury. 

In  O'Brien  v.  »St.  Louis  Transit  Co.  (1904) 
185  Mo.  263,  105  Am.  St.  Rep.  592,  84  S. 
W.  939,  the  court  quoted  with  approval  the 
statement  in  Thompson  on  Negligence,  §§ 
3185,  3  J  86,  that  "the  <^arrier  is  liable  ab- 
solutely, as  an  insurer,  for  the  protection 
of  the  passenger  against  assaults  and  insults 
at  the  hands  of  his  own  servants,  because 
he  contracts  to  carry  the  passenger  safely 
and  to  give  him  decent  treatment  en  route.'* 

In  Neuer  v.  Metropolitan  Street  R.  Co. 
(1910)  143  Mo.  App.  402,  127  S.  W.  669. 
the  absolute  liability  of  the  defendant  for 
acts  of  a  conductor  was  affirmed  bv  tlie 
court  in  commenting  on  the  correctness  of 
certain  instructions. 

For  other  cases  in  whicb  the  actions 
were  held  to  be  maintainable,  see  Randolph 
V.  Hannibal  &  St.  J.  R.  Co.  (1885)  18  Mo. 
App.  609  (passenger  was  wrongfully  ac- 
cused of  attempting  to  evade  the  payment 
of  his  fare,  and  afterwards  insulted  and 
struck  by  the  conductor)  ;  McGinn  in  v.  Mis- 
souri P.  R.  Co.  (1886)  21  Mo.  App.  399 
(plaintiff  ejected  on  the  ground  that  his 
ticket  did  not  authorize  him  to  travel  on 
the  train;  also  accused  of  fraud  by  the  con- 
ductor) ;  Kads  v.  Metropolitan  R.  Co. 
(1891)  43  Mo.  App.  536  (conductor  of  a 
street  car  ejected  the  plaintiff  after  a  dis- 
pute with  him  as  to  whether  the  money 
offered  for  his  fare  was  good)  ;  Tanger  v. 
Southwest  Missouri  Electric  R.  Co.   (1900) 
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examination  of  the  actual  circumstances 
involved  will  show  that  none  of  these  cases 
require  for  their  support  the  hypothesis  of 
a  guaranty  against  the  misconduct  of  serv- 
ants outside  the  category  of  those  who,  in 
the  ordinary  course  of  their  duties,  are 
commonly  brought  into  personal  contact 
with  passengers.  In  one  instance  it  was 
apparently  assumed  that  the  guaranty  was 
applicable  only  as  regards  servants  of  that 
description.  09  In  three  cases  the  liability 
of  a  street  railway  company  for  a  wrong- 
ful arrest  or  malicious  prosecution  of  a 
passenger  by  a  conductor  has  been  affirmed 
on  the  ground  that  the  act  complained  of 
was  within  the  scope  of  his  authority .79 


Nebraska, — In  this  state  a  carrier  has 
been  held  liable  for  an  assault  made  by  a 
servant  in  the  course  of  a  personal  alter- 
cation.Tl  Such  decision  necessarily  im- 
ports an  adoption  of  the  theory  of  a  duty 
incumbent  on  the  carrier  to  protect  his 
passengers;  but  the  report  does  not  show 
the  precide  ground  upon  which  the  court 
proceeded.  • 

Nevada, — ^The  contractual  duty  of  a  car- 
rier to  protect  his  passengers  against  the 
misconduct  of  his  servants  has  been  recog- 
nized in  this  state.  78 

New  Jersey. — ^In  this  state  the  carrier's 
liability  is  determined  with  reference  to 
the    theory    that    he    impliedly  ^stipulates 


86  Mo.  App.  28  (court  rejected  contention 
that  defendant  was  not  liable  to  a  passenger 
who  had  been  assaulted  and  ejected  from  a 
street  car,  because  the  wrongful  act  was 
wanton,  and  outside  the  scope  of  the  serv- 
ant's employment) ;  Shaefer  v.  Missouri  P. 
R.  Co.  (1903)  98  Mo.  App.  446,  72  S.  W. 
354  (aggravated  assault  by  conductor) ; 
Strauss  t.  St.  Louis  Transit  Co.  (1903)  102 
Mo.  App.  644,  77  S.  W.  150  (conductor, 
without  any  provocation,  assaulted  plai/itiff 
while  attempting  to  get  on  a  street  car)  ; 
O'Donnel  v.  St.  Louis  Transit  Co.    (1904) 

107  Mo.  App.  34,  80  S.  W.  315  (unprovoked 
assault  upon  a  passenger  by  conductor  of 
street  car) ;  Flynn  v.  St.  Louis  Transit  Co. 

(1906)  113  Mo.  App.  185,  87  S.  W.  560 
(street  car  company  liable  for  act  of  con- 
ductor in  committing  an  unprovoked  as- 
sault upon  an  old  man  by  pushing  and 
kicking  him  while  he  was  attempting  to 
alight  from  a  car) ;  Keen  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.    (1908)   129  Mo.  App.  301, 

108  S.  W.  1125  (brakeman  assaulted  pas- 
senger on  a  mixed  train,  whom  he  found 
in  a  freight  car,  instead  of  the  passenger 
coach,  where  he  should  have  been)  ;  Shelby 
V.  Metropolitan  Street  R,  Co.  (1910)  141 
Mo.  App.  514,  125  S.  W.  1189  (plaintiff, 
who  sought  to  put  a  stop  to  a  fight  which 
then  was  in  progress  between  his  brother 
and  the  conductor  and  motorman,  in  con- 
sequence of  a  dispute  about  the  payment  of 
fare,  was  struck  by  the  motormnn). 

In  Murphv  v.  St.  Louis  Transit  Co. 
(1902)  96  Mo.  App.  272,  70  S.  \V.  159, 
where  the  conductor  of  a  street  car  wan- 
tonly pushed  the  plaintiff  as  he  was  about 
to  alight,  an  instruction  to  the  effect  that 
it  was  defendant's  duty,  to  treat  its  pas- 
sengers with  respect,  and  not  subject  them 
to  insult  or  violence  by  its  servants,  was 
approved. 

69  In  Ephland  ▼.  Missouri  P.  R.  Co. 
(1890)  71  Mo.  App.  697,  where  the  plain- 
tiff was  injured  as  a  result  of  having  fol- 
lowed a  direction  given  wantonly  and 
maliciously  by  a  brakeman,  to  jump  from 
a  train  on  account  of  threatened  danger, 
the  ground  upon  which  the  railway  com- 
p<iny  was  held  to  be  liable  was  that  the 
direction  was  within  the  scope  of  his  duty. 
An  instruction  which  omitted  all  reference 
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to  the  question  whether  he  was  acting  in 
the  line  of  his  employment  was  held  to  be 
erroneous.  But  this  ruling  may  possibly  be 
merely  an  example  of  the  improper  use  of 
the  phrase,  "in  the  line  of  his  employment." 

70  Grayson  v.  St.  Louis  Transit  Co. 
(1903)  100  Mo.  App.  60,  71  S.  W.  730; 
Ruth  V.  St.  Louis  Transit  Co.  (1903)  98 
Mo.  App.  1,  71  S.  W.  1055;  Dvvyer  v.  St. 
Louis  Transit  Co.  (1904)  108  Mo.  App.  152, 
83  S.  W.  303. 

7iHaman  v.  Omaha  Horse  R,  Co.  (1892) 
35  Neb.  74,  62  N.  W.  830,  where  a  man 
acting  as  driver  and  conductor  of  a  horse 
car  struck  passenger  during  an  altercation 
which  ensued  when  the  passenger,  after  his' 
fare  had  been  paid  by  a  companion,  was 
requested  to  pay  it  again. 

72  In  Quigley  v.  Central  P.  R.  Co.  (1876) 
11  Nev.  350,  21  Am.  Rep.  757,  the  court  re- 
marked with  reference  to  an  instruction: 
"It  is  admitted  by  counsel  for  appellant 
that  the  act  of  the  conductor  in  ejecting 
plaintiff  from  the  cars  was  within  the  scope 
of  his  authority,  in  the  prosecution  of  the 
business  intrusted  to  him  by  defendant,  and 
that  if  the  act  was  unwarranted  and  un- 
lawful, the  defendant  was  liable  in  damages 
therefor,  notwithstanding  the  fact  that  the 
conductor  acted  in  good  faith,  in  the  honest 
belief  that  the  plaintiff  had  no  right  to  a 
passage.  .  .  .  While  there  is  some  con- 
flict in  the  decided  cases,  we  are  of  opinion 
that  the  weight  of  reason  and  authority  is 
decidedly  in  favor  of  the  rule  that  a  cor- 
poration is  liable  for  the  wanton  and  ma- 
licious acts  of  its  agents.  If  the  agent  or 
servant  of  a  corporation  assaults  a  stranger, 
the  corporation  is  not  in  any  way  liable; 
but  the  rule  is  different  where  the  assault 
is  made  upon  a  passenger  of  the  corpora- 
tion. It  is  the  duty  of  every  railroad  cor- 
poration to  carry  its  passengers  safely,  and 
to  treat  them  respectfully.  They  should 
protect  their  passengers  from  violence  and 
insult,  and  are  bound  to  use  such  reasonable 
precautions  as  human  judgment  and  ordi- 
nary foresight  are  capable  of,  in  order  to 
make  the  journey  safe  and  comfortable.  In 
the  language  of  the  authorities,  they  are 
bound  to  protect  their  passengers  not  only 
against  the  violence  and  insults  of  strangers 
and  copassengers,  but  a  fortiori,  against  the 
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to  protect  Ilia  passengers  against  maltreat- 
ment by  his  servants.  7* 

lUew  York, — ^The  language  used  in  the 
earliest  case  in  which  the  liability  of  a 
carrier  for  the  wilful  torts  of  his  servants 
was  considered  in  this  state  shows  that  the 
court  of  appeals X  did  not  intend  to  go  any 
further  than  to  except  actions  by  passen- 
gers against  carrier  from  the  scope  of  the 
doctrine    which    then    prevailed,    that    the 


wilful  torts  of  a  servant,  even  though 
mitted  within  the  scope  of  his  employment, 
were  not  imputable  to  his  master.  74 

The  rationale  of  the  position  thus  taken 
waa  that  an  obligation  to  convey  a  pi 
ger  in  accordance  with  the  provisions, 
press  or  implied,  of  the  contract  of  car- 
riage, was  absolute,  and  that  the  quality  of 
the  act  which  produced  a  breach  of  that 
obligation  was  consequently  immaterial   ao 


violence  and  insults  of  their  own  conductors, 
agents,,  and  servants;  and  if  this  duty  is 
not  performed,  they  should,  of  course,  be 
held  responsible." 

Win  Haver  v.  Central  R.  Co.  (1898;  Err. 
k  App.)  t;2  N.  J.  L.  282,  43  L.R.A.  84,  72 
Am.  St.  Rep.  648,  41  Atl.  916,  where  the 
plaintiff  was  without  cause  or  provocation 
assaulted  by  a  baggage  master,  the  pourt 
thus  discussed  the  principles  upon  which 
the  right  of  recovery  turned:  "The  case 
now  before  the  court  depends  not  upon  the 
law  of  liability  of  a  master  for  the  acts  of 
his  servants,  but  upon  the  duty  imposed 
on  the  railroad  company  in  the  carriage  of 
the  plaintiff  as  a  passenger.  The  duty  of  a 
carrier  of  passengers  is  to  safely  and  se- 
curely carry  persons  who  bear  to  it  the  rela- 
tion of  passengers.  The  carrier  is  under 
obligation  to  use  the  utmost  care  and  dili- 
gence in  providing  suitable  and  sufficient 
vehicles  for  the  conveyance  of  its  passengers, 
to  carry  the  passenger  therein  to  the  end 
of  his  route,  to  protect  him  against  assault 
and  other  ill-treatment  by  those  employed 
by  and  under  the  carrier's  control  while  on 
the  way,  and  to  exercise  the  utmost  vigi- 
lance and  care  in  maintaining  order  and 
guarding  the  passenger  against  violence 
from  whatever  source  arising,  which  might 
reasonably  be  anticipated  or  naturally  ex- 
pected to  occur  in  view  of  all  the  circum- 
stances and  the  number  and  character  of 
persons  on  board.  Cooley,  Torts,  644;  5 
Am.  &>  Eng.  Enc.  Law,  2d  ed.  541.  In  the 
application  of  this  principle  the  grade  of 
the  employee  by  whom  the  injurv  was  done, 
or  the  scope  of  his  employment,  is  imma- 
terial." 

In  an  earlier  case,  where  a  conductor 
ejected  with  unnecessary  violence  a  passen- 
ger from  the  cars,  who  refused  to  pay  his 
fare,  the  company  was  held  liable  for  the 
injuries  inflicted.  New  York,  L.  E.  &  W. 
R.  Co.  v.  Haring  (1886)  47  N.  J.  L.  137, 
54  Am.  Rep.  123.  The  duty  of  protection 
was  not  adverted  to,  the  ejection  being  re- 
garded as'  an  act  clearly  within  the  scope 
of  the  tort  feasor's  authority. 

74  Weed  V.  Panama  R.  Co.  (1858)  17  N. 
Y.  362,  72  Am.  Dec.  474.  There  a  railway 
passenger  detained  on  her  journey  by  reason 
of  the  wilful  act  of  the  conductor  of  the 
train  was  held  to  be  entitled  to  recover 
damages.  After  referring  to  Wright  v.  Wil- 
cox (1838)  19  Wend.  343,  32  Am.  Dec.  507, 
and  Richmond  Turnp.  Co.  v.  Vanderbilt 
(1841)  1  Hill,  480,  s.  c.  on  subsequent  ap- 
peal (1849)  2  N.  Y.  479,  51  Am.  Dec.  315, 
in  which  the  nonliability  of  a  master  to 
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third  persons  for  the  wilful  acta  of  a  a 
ant  had  been  affirmed,  the  court  prooeeded 
thus :     "It  cannot  fail  to  be  seen  tnat  there 
is   an   important   difference   between   ihoee 
cases  and  the  one  before  the  court.     The 
former  are   cases   of   wilful,   unauthorized 
wrongful    acts    by   agents,   unapproved    by 
their   principals,    occasioning   damage,    hut 
which  do  not  involve  nor  work  any  omisaion 
or  violation  of  duty  by  their  principals  to 
the  persons  injured;  wronss  by  the  agents 
only,  with  which  the  principals  are  not  le- 
gally  connected.     In   the   present   case,   by 
means  of  the  wrongful,  wilful  detention  by 
the   conductor,   the   obligation   assumed   by 
the  defendants  to  carry  the  wife  with  proper 
speed  to  her  destination,  unless  this  wilful 
wrong  of  the  conductor  was  an  excuse  to 
them,  was  broken.     The  real  wrong  to  the 
wire  in  this  case,  and  from  which  the  dam- 
age proceeded,  was  the  not  carrying  her  in 
a  reasonable  time  to  Aspinwall,  as  the  de- 
fendants had   undertaken  to  do;   and   this 
was  a  wrong  of  the  defendants,  the  carriers, 
unless  the  law  excused  them  for  their  delay 
on  account  of  the  misconduct  of  their  asent. 
It  is  for  this  alleged  wrong  of  the  defend- 
ants in  not  performing  their  duty  as  car- 
riers with  reasonable  diligence,  from  which 
injury  has  been  experienced,  that  this  action 
was  brought;  and  the  only  question  in  rela- 
tion to  the  point  under  consideration  would 
seem  to  be,  whether  they  can  defend  them- 
selves  by   showing  that   the   delay  on   the 
route  was  tlie  wilful  wrong  of  one  of  their 
servants.    .    .    .    Viewing  the  general  ques- 
tion as  it  appears  to  be  clear  we  must,  as 
being    whether    the    defendants    have    dis- 
•chaged    their    duty    as    carriers,    and    the 
particular    point    of   inquiry,    whether    the 
circumstance  that  the  detention  was  a  wil- 
ful act  of  their  servant  will  excuse  what 
would  otherwise  be  a  want  of  proper  dili- 
gence, this  part  of  the  case  is  relieved  from 
difficulty.      If   the   detention    had    resulted 
from  negligence  of  the  conductor,  the  liabil- 
ity of  the  defendants  would  be  unquestion- 
able.   A  master  is  answerable  for  negligencp 
of  his  servants  in  the  performance  of  their 
duties.    .    .    .    No  reasons  exist  for  holding 
a  master  liable  for  injuries  from  negligence 
of  his  servants   in  his  employment,  which 
do  not  equally  and  with  like  foree  preclude 
him  from  alleging  an  intentional  default  of 
a  servant  as  an  excuse  for  delay  in  the  per- 
formance of  a  duty  the  master  has  under- 
taken.    In  the  former  case  the  negligence 
of  the  servant  is  that  of  the  master,  and 
that  is  the  ground  of  the  master's  liabilitv; 
in  the  latter,  the  act  of  the  servant  it  iiat 
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far  as  the  remedial  rights  of  a  person  in- 
jured by  the  breach  were  concerned.  But, 
haying  regard  to  the  evidence  under  review, 
it  is  manifest  that  the  doctrine,  as  pro- 
pounded, was  not  formulated  with  refer- 
ence to  any  other  classes  of  torts  than 
those  arising  out  of  the  discharge  of  func- 
tions which  had  a  direct  connection  with 
the  actual  work  of  transporting  passengers. 
Nothing  that  was  said  by  the  court  can 


be  reasonably  construed  as  importing  a 
recognition  of  the  duty  subsequently  recog- 
nized (see  infra),  which  requires  a  car- 
rier to  protect  passengers  against  the  vio- 
lence and  insolence  of  his  servants.  In  all 
the  cates  cited  below  it  was  obviously  taken 
for  granted  that  the  liability  of  the  de- 
fendants was  predicable  only  within  the 
limits  thus  indicated.  7ft  In  one  of  the 
cases  decided  during  this  period,  it  would 


act  of  the  master,  constituting  negligence  of 
the  master;  the  motive  of  the  servant  mak- 
ing no  difference  in  regard  to  the  legal 
character  of  the  master's  default  in  doing 
his  duty.  The  obligation  to  be  performed 
is  that  of  the  master,  and  delay  in  perform- 
ance, from  intentional  violation  of  duty  bv 
an  agent,  is  the  negligence  of  the  master.'* 

TO  In  Blackstock  v.  New  York  k  E.  R.  Co. 
(1859)  20  N.  Y.  48,  75  Am.  Dec.  372,  af- 
firming (1857)  1  Bosw.  77,  a  railroad  com- 
pany was  held  to  be  responsible  for  damages 
resulting  from  a  delay  to  transport  freight 
in  the  usual  time,  which  was  caused  by  a 
great  number  of  its  servants  suddenly  and 
wrongfully  refusing  to  work.  The  court 
said:  "The  position  .that  the  defendants 
are  not  responsible,  because  the  misconduct 
of  their  servants  was  wilful,  and  not  negli- 
gent, cannot  be  sustained.  The  action  is 
not  brought  on  account  of  any  injury  done 
to  the  property  by  the  engineers,  but  for  an 
alleged  nonperformance  of  a  duty  which  the 
defendants  owed  to  the  owner  pf  the  prop- 
erty. If  their  inability  to  perform  was 
occasioned  by  the  default  of  persons  for 
whose  conduct  they  are  responsible,  they 
must  answer  for  the  consequences  without 
regard  to  the  motives  of  those  persons.  In 
the  common  case  of  a  contract  for  services, 
as  for  building  a  house,  which  the  builder 
had  been  unable  to  perform,  because  his 
workmen  had  abandoned  his  service,  proof 
that  their  conduct  was  wilfUl  and  every 
way  unjustifiable  would  not  give  the  party 
injured  an  action  against  them,  nor  would 
it  excuse  the  party  who  had  made  the  con- 
tract. .  .  .  l^e  cases  in  which  it  has 
been  held  that  if  a  servant,  while  generally 
engaged  in  his  master's  business,  wilfully 
commit  a  trespass,  as  by  intentionally  driv- 
ing his  master's  carriage  against  the  car- 
riage of  another  person,  the  master  is  not 
liable,  have  no  application  to  the  present 
case."  The  doctrine  of  this  case  was  ap- 
proved in  Geismer  v.  Lake  Shore  &  M.  S. 
R.  Co.  (1886)  102  N.  Y.  563,  55  Am.  Rep. 
837,  7  N.  E.  828,  but  its  applicability  as 
a  precedent  was  denied  on  the  ground  that 
the  tort  feasors  in  question  had  left  the 
defendant's  service  before  the  wrongful  acts 
which  it  was  sought  to  impute  to  the  car- 
rier had  been  committed. 

In  Meyer  v.  Second  Ave.  R.  Co.  (1861) 
8  Bosw.  305,  an  action  for  injuries  caused 
by  the  act  of  the  driver  of  a  street  car 
who  had  ejected  a  passenger  from  the  front 
platform,  the  plaintiff  was  held  to  have 
been  improperly  nonsuited  on  the  ground 
that  his  own  evidence  showed  that  "the 
40  L.R.A.(N.S.) 


driver  forcibly  and  wantonly,  and  without 
any  provocation,  pushed  the  plaintiff  off  the 
car,  and  that  su&  misconduct  was  not  an 
act  done  in  the  course  of  his  employment." 
The  court  said:  "The  precise  question 
which  the  first  ground  of  nonsuit  presents 
is  this:  Is  the  company  liable  if  the  driver 
acts  maliciously  in  ejecting  the  passenger? 
.  .  .  In  the  case  before  us,  according  to 
the  plaintiff's  testimony,  he  entered  the  cars 
as  a  passenger,  intending  to  pay  his  fare, 
and  having  money  with  whicn  to  pay  it. 
And  the  driver,  under  circumstances  that 
might  occur,  was  authorized  to  eject  him 
in  a  proper  manner,  and  was  also  author- 
ized to  determine  whether  occasion  to  eject 
him  existed.  Had  he  ejected  him  so  negli- 
gently as  to  injure  him,  the  defendant 
would  be  liable ;  and  the  fact  that  the  driver 
ejected  him  maliciously,  instead  of  negli- 
gently merely,  makes  no  difference  as  to  the 
defendant's  liability."  This  case  was  cited 
with  approval  in  Shea  v.  Sixth  Ave.  R.  Co. 
(1875)  62  N.  Y.  180,  20  Am.  Rep.  480, 

In  Higgins  v.  Watervliet  Tump.  &  R.  Co. 
(1871)  46  N.  Y.  23,  7  Am.  Rep.  293,  upon 
one  theory  propounded  by  the  defendant, 
viz.,  that  the  act  of  a  conductor  in  removing 
the  plaintiff  from  a  car  was  unlawful,  and 
was  not  justified  by  the  circumstances,  the 
trial  judge  refused  a  request  for  an  instruc- 
tion to  the  effect  that' the  plaintiff  could 
not  recover  for  any  personal  injuries  occa- 
sioned by  the  assault  of  the  conductor, 
because  there  was  no  evidence  of  authority 
from  the  company  to  commit  it.  Upon 
another  theory  of  the  case,  viz.,  that  the 
expulsion  was  justified  by  the  conduct  of 
the  plaintiff,  but  th^t  unnecessary  force 
occasioning  injury  was  used  in  ejecting  him, 
the  judge  charged  that  the  defendant  was 
liable  for  the  resulting  injury.  Held,  that 
the  charge  requested  had  been  properly  re- 
fused, and  that  the  charge  given  was  cor- 
rect. The  court  said:  "There  is  no  evi- 
dence that  the  4ict  of  the  conductor  was 
prompted  by  malice  or  any  wrongful  inten- 
tion, or  by  any  motive  except  to  discharge 
what  he  supposed  to  be  his  duty  under  the 
circumstances.  The  request  to  charge  must 
be  regarded  as  having  oeen  made  with  ref- 
erence to  this  view  of  the  facts;  otherwise 
it  was  irrelevant  and  inapplicable  to  the 
case.  The  expulsion  of  the  plaintiff,  if  not 
justified  by  his  misconduct,  was  an  unlaw- 
ful assault,  and  the  question  arises  whether 
the  defendant  is  i^sponsible  for  the  injury 
occasioned  by  the  unlawful  act  of  its  serv- 
ant, done  under  a  mistake  of  facts,  or  a 
mistake  of  judgment  upon  the  facts,  though 
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in  the  course  of  the  businesB  of  his  master. 
This  question  must  be  answered  in  the  af- 
firmative, in  view  of  the  nature  of  the 
service  is  which  the  conductor  was  engaged, 
and  the  principle  upon  which  the  liability 
of  the  master  for  tlie  acts  of  the  servant 
rests.  The  conductor  was  put  by  the  de- 
fendant in  charge  of  the  car.  Passengers 
were  bound  to  conform  to  the  reaponable 
rules  and  regulations  of  the  company,  and 
to  behave  themselves  in  an  orderly  manner, 
promoting  thereby  the  mutual  interest  of 
the  company  and  the  public.  The  company 
had  the  right  to  enforce  order  and  decency 
by  expelling  from  the  car  a  passenger  guilty 
of  disorderly  and  indecent  conduct.  The 
defendant  could  only  act  through  agents. 
The  appointment  of  a  conductor  carried 
with  it  as  an  incident,  authority  to  main- 
tain order,  and  to  eject  a  passenger  who 
had  forfeited  his  right  to  be  carried  by  his 
misconduct.  .  .  .  Whether  the  injury 
to  third  persons  is  caused  by  tiie  negligence 
or  positive  misfeasance  of  the  agent,  the 
maxim  respondeat  superior  ay)pliefr,  pro- 
vided only  that  the  agent  was  acting  at 
the  time  for  the  principal,  and  within  the 
scope  of  the  bus  mess  intrusted  to  him." 
Some  obiter  dicta  of  a  contrary  tenor  in 
Hibbard  v.  New  York  ft  E.  R.  Co.  (1857) 
15  N.  Y.  456  (where  the  actual  point  de- 
cided was  that  the  plaintiff  had  been  prop- 
erly ejected  for  refusing  to  show  his  ticket), 
were  disapproved. 

In  Jackson  ▼.  Second  Ave.  R.  Co.  (1872) 
47  N.  Y.  274,  7  Am.  Rep.  448,  where  the 
plaintiff,  a  passenger  on  a  street  car,  had 
been  struck  during  a  scuflle  which  occurred 
while  the  conductor  was  removing  him  from 
the  car  for  refusal  to  pay  the  fare,  the 
grounds  upon  which  the  action  was  held  to 
have  been  wrongfully  dismissed  were  thus 
stated:  "It  cannot  be  doubted  but  that 
th^  defendants  are  so  far  responsible  for 
the  act  of  the  conductor,  their  agent,  that, 
if  they  had  not  the  right  to  demand  the  6 
cents  fare,  and  hence  had  not  the  right  to 
remove  any  passenger  from  their  car  for 
not  paying  that  sum,  they  would  have  been 
liable  for  any  force  used  by  their  agent 
upon  the  person  of  such  passenger,  though 
confined  strictly  within  a  degree  necessary 
to  effect  such  removal,  and  used  solely  for 
that  purpose  and  with  that  intent.  See 
Ramsden  y.  Boston  k  A.  R.  Co.  (1870)  104 
Mass.  117,  0  Am.  Rep.  200.  And  for  the 
reason  that  he  was  in  their  business,  using 
a  physical  force  upon  another  which  he  had 
no  right  to  exert,  and  which  they  had  no 
right  to  instruct  and  authorize  him  to  exert, 
and  any  force  was  an  excess  of  right.  Does 
it  not  follow  that  where  they  have  the 
right  to  instruct  and  authorize  to  the  use 
of  force,  and  their  agent,  acting  in  the 
pursuit  of  his  duty  to  them,  and  under 
authority  which  they  have  given,  exceeds, 
through  zeal  or  impetuosity  of  temper,  the 
degree  of  force  necessary  and  proper  to  ac* 
oomplish  the  purpose,  and  injury  and  dam- 
age ensue,  that  they  must  respond?  So  we 
have  held  in  Higgins  y.  Watervliet  Tump. 
40  L.R.A.(N.S.) 


&  R.  Co.  supra.  But  it  ia  said  that  the 
act  of  the  conductor  in  striking  the  plaintiff 
a  blow  in  his  face  was  wilful  and  malicious; 
that  it  was  not  done  by  him  because  he 
mistakenly  conceived  it  a  necessary  use  of 
force  to  effect  tiie  removal  of  the  jplaintiff, 
but  as  a  wanton  act  of  rage  and  passion. 
This,  it  appears  to  us,  was  a  question  to  be 
decided.  And  conceding  the  law  to  be  clear 
that  the  defendant  would  not  have  been 
[  liable  for  the  act  of  the  conductor,  if  it  was 
wilful  and  malicious  on  his  part,  still  it 
was  a  question  of  fact" 

In  Hamilton  v.  Third  Ave.  R.  Co.  (1873) 
53  N.  Y.  25,  the  liability  of  a  street  car 
company  for  the  wrongful  ejection  of  a  pas- 
senger was  affirmed  upon  the  ground  tliat 
"it  was  an  act  done  within  the  s«^ope  of 
his  authority  from   the  defendant,   in   the 

Srosecution    of    its    business    intrusted    to 
im." 

In  Shea  v.  Sixth  Ave.  R.  Co.  (1875)  62 
N.  Y.  180,  20  Am.  Rep.  480,  the  plaintiff 
alleged  that,  while  passing  over  toe  plat- 
form of  the  defendant's  car,  under  such 
circumstances,  he  was  "forcibly,  wilfully, 
and  violently"  seized  and  thrown  off  by  the 
driver  and  seriously  injured;  that  the 
driver  was  acting  at  the  time  as  "the  serv- 
ant and  agent  and  in  the  employment  of  the 
defendant."  Held  (Folger,  J.,  diss'^.nting), 
that  a  demurrer  to  the  complaint  was  prop- 
erly overruled;  that  it  might  be  assumed 
from  his  position  that  the  driver  was  acting 
within  the  line  of  his  instructions  in  keep- 
ing the  platform  clear,  and  that  the  act 
complained  of  was  an  error  of  judgment  in 
the  course  of  his  employment,  for  which  the 
company  was  liable;  also  that  the  averment 
that  the  act  was  "forcibly,  wilfully,  and  vio- 
lently" done  would  not  be  considered  as  a 
charge  that  it  was  malicious,  but  that  it 
was  done  in  the  performance  of  his  duty, 
he  using  more  force  and  violence  than  was 
necessary.  The  court  said:  "If,  without 
comprehending  the  precise  nature  of  the 
legal  rights  of  the  defendant,  or  that  the 
obstruction  of  the  street  by  the  stopping 
of  the  cars  conferred  any  privilege  upon 
persons  who  desired  to  cross,  and  supposing 
and  believing  that  the  plaintiff  had  no  such 
right,  and  was  a  trespasser  unlawfully 
there,' the  driver  did' the  act  complained  of, 
it  wa^  an  error  of  judgment, — a  mistake 
committed  in  the  course  of  his  employment, 
— for  the  consequences  of  which  the  defend- 
ant is  liable.  If  it  was  an  abuse  of  author- 
ity conferred  which  induced  him  to  seize 
and  eject  the  plaintiff,  the  same  rule  is 
applicable." 

In  Peck  y.  New  York  C.  ft  H.  R.  R.  Co. 
(1877)  70  N.  Y.  587,  affirming  (1875)  4 
Hun,  236,  6  Thomp.  k  C.  436,  where  a  male 
passenger  was  held  to  be  entitled  to  recover 
for  the  improper  manner  in  which  he  had 
been  ejected  from  a  car  reserved  for  females, 
the  court  argued  thus:  "The  jury  have 
found  that  there  was  an  excess  of  force 
made  use  of  by  an  agent  or  servant  of  the 
defendant,  without  any  purpose  of  his  own; 
and  the  question  is  now,  wnether  it  was  in 
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the  course  of  his  employment.  It  is  idle 
to  debate  whether  the  defendant,  having 
made  the  rule,  made  it  for  nothing,  and 
did  not  intend  to  carry  it  out,  and  to  some 
extent  preserve  the  car  set  apart  for  fe- 
males from  the  intrusion,  in  the  first  in- 
stance, of  males  traveling  alone.  To  insure 
the  observance  of  the  rule,  they  hung  out 
placards  giving  notice  of  it.  More  effectu- 
ally to  insure  it,  they  placed  their  servant 
at  the  door' 'of  the  coach.  It  then  became 
his  immediate  employment  in  their  service 
to  keep  that  coach  free  from  males  going 
without  females  in  their  company.  It  is 
true,  that  the  oral  commission  of  authority 
to  him  was  to  direct  such  male  persons  to 
another  car.  But  the  object  of  his  giving 
the  direction,  and  of  the  placing  him  there 
to  give  it,  was  that  one  car  should  be  kept 
clear  of  such  persons.  Thus  it  became  his 
duty  to  the  defendant  to  use  his  best  efforts 
to  that  end,  up  to  the  limit  of  that  oral 
commission;  hence,  it  was  his  employment 
in  the  service  and  business  of  the  defendant 
to  effect  the  object  for  which  he  was  espe- 
cially detailed.  That  he  went  beyond  the 
limit  of  his  instructions,  if  the  overstep  was 
made  with  an  honest  purpose  of  doing  the 
duty  put  upon  him,  without  wilfulness,  or 
malice,  or  purpose  of  his  own,  did  not  take 
him  beyond  the  scope  of  his  employment 
for  the  defendant,  or  out  of  the  sphere  of 
its  busii^ess.  ...  It  was  his  employment 
at  that  moment  for  the  defendant,  to  see 
to  it  that  the  regulation  made  by  it  was 
observed  by  all  whom  it  concerned.  Though 
he  was  not  instructed  to  carry  it  out  by 
physical  means,  when  he  used  those  means 
he  was  acting,  in  his  conception,  in  the  pur- 
pose for  which  he  was  stationed  there;  he 
was  acting  in  the  scope  of  his  employment; 
and  though  he  may  have  exceeded  not  only 
his  instructions,  but  the  rights  of  the  de- 
fendant to  use  force,  if  he  did  so  only  in 
excess  of  zeal,  or  impetuosity  of  natural 
temper,  and  without  malice  towards  the 
person  removed,  and  with  no  purpose  of  his 
own,  he  was  still  the  agent  of  the  defendant, 
and  it  is  liable  for  his  act." 

In  Townsend  v.  New  York  C.  &  H.  R.  R. 
Co.  (1875)  4  Hun,  217,  6  Thomp.  &  C.  495, 
where  a  plaintiff  recovered  damages  for  the 
act  of  a  conductor  in  ejecting  him  from  a 
railway  car,  the  only  question  discussed  was 
the  propriety  of  the  ejection  under  the  given 
circumstances. 

In  Parker  v.  Erie  R.  Co.  (1875)  5  Hun, 
57,  where  a  conductor  used  insulting  lan- 
guage to  a  passenger  in  the  course  of  a  dis- 
pute which  had  arisen  between  them  in  re- 
gard to  the  failure  of  the  train  to  stop  at 
the  station  for  which  the  passenger  had 
taken  his  ticket,  the  liability  of  the  railway 
company  was  denied  upon  grounds  thus 
stated:  "If  a  wrong  was  done  by  the  con- 
ductor while  he  was  in  the  performance  of 
his  duty,  the  defendant  is  liable.  .  .  . 
He  was  in  the  discharge  of  his  duty  in 
taking  up  the  ticket  held  by  plaintiff,  and 
when  he  passed  the  station  at  wliich  they 
were  entitled  to  be  let  off.  But  was  he  in 
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the  discharge  of  his  duty  wheir,  after  tho 
train  had  passed  the  station,  he  went  into 
the  car  and  used  insolent  and  insulting 
language  to  the  plaintiff  f  It  would  seem 
that  he  went  into  the  car  with  the  intention 
of  picking  a  quarrel  with  the  plaintiff,  and 
used  the  power  which  a  little  brief  au- 
thority gave  him,  to  insult  and  outrage  the 
feelings  of  a  harmless  passenger.  If  the 
conductor  had  used  the  language  testified  to 
by  the  plaintiff  while  he  was  doing  any 
legitimate  act  in  the  line  of  his  duty,  the 
defendant  would  have  been  liable.  But  it 
would  be  unjust  to  hold  the  company  liable 
for  insulting  words  used,  or  wrongml  acts 
done,  by  an  employee,  unless  done  while 
performing  duties  incident  to  the  business 
in  which  they  are  employed." 

In  Schultz  V.  Third  Ave.  R.  Co.  (1880) 
14  Jones  k  S.  211,  an  action  for  injuries  re- 
ceived by  a  boy  thrown  off  a  horse  car  by 
the  conductor,  who  erroneously  supposed 
that  he  intended  to  steal  a  ride,  it  was 
held  that  the  trial  iudge  had  properly  in- 
structed the  jury  tnat,  if  tue  conductor 
"acted  neither  maliciously  nor  with  the 
view  to  effect  some  purpose  of  nis  own,  but 
within  the  general  scope  of  his  employment, 
while  engaged  in  the  defendant's  business 
and  with  a  view  to  the  furtherance  of  that 
business  and  the  defendant's  interest,  be- 
lieving, upon  the  appearance  before  him, 
and  upon  which  he  had  to  exercise  his  judg- 
ment, that  his  duty  to  the  defendant  re- 
quired him  to  act,  tnen  the  defendant  is  re- 
sponsible for  the  manner  in  which  he  acted, 
and  the  ccmsequenoes  of  his  act,  though  he 
may  have  acted  in  excess  of  his  real  au- 
thority." This  decision  was  rev.ersed  in 
(1882)  80  N.  Y.  242,  on  the  ground  that 
certain  evidence  had  been  improperly  ad- 
mitted; but  the  court  laid  it  down  that  the 
act  of  the  conductor  would  be  imputable  to 
the  defendant  even  though  it  was  Wilful, 
reckless,  and  malicious. 

In  Murphy  v.  Central  Park,  N.  k  E.  River 
R.  Co.  (1882)  16  Jones  ft  S.  06,  an  action 
for  injuries  received  by  a  boy  who  waa 
thrown  off  by  the  conductor  of  a  street  car, 
so  that  he  fell  against  a  passing  team,  it 
wias  held  that  the  trial  judge  had  im- 
properly refused  to  charge  that  if  the  con- 
ductor acted  wilfully,  and  from  personal 
motives  assaulted  the  plaintiff,  the  company 
was  not  liable. 

In  Flynn  y.  Central  Park  R.  Co.  (1883) 
17  Jones  ft  S.  81,  the  conductor  of  a  street 
railroad  car  and  a  passenger  had  a  long 
altercation,  in  which  the  passenger  was 
angry  and  excited  and  used  abusive  and  in- 
sulting language  to  the  conductor,  and 
finally,  coming  out  on  tHe  back  platform  to 
see  where  he  was,  said  to  the  conductor, 
"111  fix  you  in  the  morning.  I  will  go  right 
up  to  the  depot  and  report  you.  I  am  not 
going  to  lose  20  cents  by  you."  Whereupon 
the  conductor,  without  stopping  the  car, 
which  was  moving  fast,  pushed  the  pas- 
senger off.  A  verdict  agauist  the  railroad 
company  was  upheld. 


1032 


NOTE  TO  NEVILLE  v.  SOUTHERN  R.  CO. 


seem  that,  under  the  given  circumstances, 
the  criterion  thus  adopted  was  improperly 
applied,  to  the  prejudice  of  the  passenger.  '• 
After  the  right  of  action  had  been  de- 
termined upon  this  footing  for  about  a 
quarter  of  a  century,  the  court  of  appeals 


rendered  a  decision  which  embodied  the 
broader  theory  that  the  contract  of  car- 
riage is  violated  by  any  act  which  con- 
stitutes  a  breach  of  the  duty  to  treat  pas- 
sengers properly.  77  An  abandonment  of 
the  more   restricted  view  of  the   carrier's 


W  Isaacs  V.  Third  Ave.  R.  Co.  (1871)  47 
N.  Y.  122,  7  Am.  Rep.  418.  The  grounds 
Upon  which  the  decision  was  based  were 
thus  stated:  "In  the  present  case  an  act 
was  done  by  the  conductor  completely  out 
of  the  scope  of  his  authority,  which  there 
can  be  no  possible  ground  warranted  by  the 
evidence  for  supposing  the  defendant 
authorized,  and  which  it  could  never  be 
right  under  any  circumstances  for  the  de- 
fendant to  do.  1st.  The  car  was  in  motion, 
and  for  no  cause  could  the  plaintiff  have 
been  thrust  out  into  the  street  against  her 
will  while  the  car  was  in  motion.  The  law 
forbids  it,  and  the  defendant  could  not  law- 
fully have  done  it,  and  therefore  no  au- 
thority could  be  implied  in  the  conductor 
to  do  it.  2d.  There  is  no  pretense  that  the 
conductor  ejected  or  put  the  plaintiff  from 
the  car,  or  claimed  to  exercise  such  power 
for  disorderly  conduct,  nonpayment  of  fare, 
or  any  other  cause.  3d.  The  act  was  not  in 
aid  and  assistance  of  the  plaintiff  in  leav- 
ing the  car.  She  was  not  in  the  act  of 
getting  off  the  car,  but  was  stafiding  on  the 
platform,  demanding  that  the  car  should  be 
fully  stopped,  and  protesting,  as  she  had 
a  right  to  do,  that  she  would  not  attempt 
to  leave  the  cars  while  they  were  in  motion. 
4th.  The  act  was  wanton  and  reckless,  and 
was  committed  with  great  force-  and 
violence;-  such  force  as  to  throw  the  plain- 
tiff clear  off,  and  over  the  step,  and  on  the 
pavement.  It  was  not  in  the  performance 
of  any  duty  to  the  defendant,  or  of  any  act 
authorized  by  it.  It  was  a  criminal  act  for 
which  the  conductor  could  have  been 
punished  criminally,  as  well  as  made  to  re- 
spond in  a  civil  action.  It  was  a  wanton 
and  wilful  trespass,  and  was  not  the 
natural  or  necessary  consequence  of  any- 
thing which  the  defendant  had  ordered  to 
be  done.''  In  Mott  v.  Consumers'  Ice  Co. 
(1878)  73  N.  Y.  543,  doubts  were  expressed 
concerning  the  correctness  of  this  decision. 
These  doubts  seem  to  have  been  fully  justi- 
fied, for  even  if  the  plaintiff  had  been  a 
trespasser,  she  would  have  been  entitled  to 
recover  under  the  evidence  as  presented. 
The  "illegality"  of  ejecting  a  trespasser 
from  a  moving  train  has  never  been  recog- 
nized as  a  ground  for  absolving  a  railway 
company  from  responsibility  for  his  inju- 
ries, and  it'  need»  no  argument  to  show 
that  the  position  of  a  passenger  cannot  be 
less  favorable  in  this  regard. 

■n  Stewart  v.  Brooklyn  &  C.  T.  R.  Co. 
(1882)  90  N.  Y.  588,  43  Am.  Rep.  186. 
There  an  action  was  held  to  be  maintainable 
where  the  plaintiff,  while  traveling  as  a 
passenger  on  one  of  the  defendant's  street 
cars,  was  unjustifiably  attacked  and  beaten 
by  the  driver,  who  also  acted  as  conductor, 
the  moving  cause  of  the  assault  being  that 
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the    plaintiff    had    expostulated    with     the 
driver   for   having   conunitted    an    assaolt 
upon   a  third   person    outside   the   vehicle. 
Referring  to  the  dismissal  of  the  complaint 
by  the  trial  judge  on  the  ground  that  the 
defendant's  servant,  in  assaulting  the  plain- 
tiff,  had  not  acted  within  the  scope  of  his 
employment,  but  had  attacked  tne  plaintiff 
to  gratify  some  wicked  and  malicious  par- 
pose  of  his  own,  the  court  said:     ''ELad  the 
person  assaulted  been  one  to  whom  the  de- 
fendant owed  no  duty,  the  dismissal  of  the 
plaintiff's   complaint  would   probably    have 
been  correct:  but  the  rule  which  applies  in 
such  a  case  has  no  application  aa  between 
a  common  carrier  and  his  passenger.      In 
such  a  case  a  different  rule  applies.    By  the 
defendant's   contract  with   the   plaintiff   it 
had   undertaken  to  carry   him  safely   and 
to    treat    him    respectfully;      and      while 
a  common  carrier   does  not  undertake  to 
insure    against    injury    from    every    possi- 
ble  danger,   he   does  undertake  to  protect 
the    passenger    against    any    injury    aris- 
ing   from    the    negligence    or    wilful    mis- 
conduct  of   its   servants   while  engaged   in 
performing  a  duty  which  the  carrier  owes 
to  the  passenger.     ...    In   the    present 
case  the  defendant  had  intrusted  the  exe- 
cution of  the  contract  to  the  driver  of  the 
car,  and  the  plaintiff  was  under    his    pro- 
tection.    Any  breach  of  the  contract  com- 
mitted by  the    driver    was  a  breach  com- 
mitted by  the  defendant.     It'  is    conceded 
that  any  injury  arising  from  the  mere  negli- 
gence of  the  servant  constitutes  a  breach  of 
the  contract.    Had  the  driver,  while  execut- 
ing the  contract,  carelessly  and  negligently 
injured  the  plaintiff,  the    defendant's    lia- 
bility would  not  have  been  doubted.     Can 
it  be  less  a  breach  of  the  contract  that  the 
injury  was  intentionally  inflicted?    An  act 
which  would  amount  to  a  breach  of  the  car- 
rier's contract,  if  negligently  done,  would 
be  equallv  a  breach  if  done  wilfully  and 
maliciously.     It  is  immaterial    whether    a 
breach  of  contract  results  from  the  negli- 
gence or  wilfulness  of  the  defendant's  agent 
Weed  V.  Panama  R.  Co.    (1858)    17  N.  Y. 
362,  72  Am.  Dec.  474.    It  is  the  injniy  that 
was  suffered  by  the  plaintiff  while  in  the 
defendant's  car,  and  not  the  motive  which 
induced  it,  which  constitutes  the  gist  of  the 
action.     No    reason   exists   for   holding   a 
master  liable  for  the  negligence  of  servants 
in  his  employment  which    does    not    with 
equal  force  preclude  him  from  alleging  in- 
tentional default  of  the  servant  as  an  ex* 
cuse  for  not  performing  a  duty  which  he 
has  undertaken.     In  the   former  case  the 
negligence    of    the    servant  is  that  of  the 
master,    and    that    is    the    ground    of   the 
master's  liability;   in  the  latter,  the  act  of 
the  servant  is  the  i^ct  of  the  master,  the 
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liability  which  is  renoctcd  in  the  earlier 
decisions  was  clearly  involved  in  the  posi- 
tion thus  taken;  7*  for  its  essential  im- 
port was  that,  in  an  action  by  a  passenger 
for  injuries  caused  by  a  wilful  act  of  a 
carrier's  servant,  it  was  not  a  prerequisite 
to  recovery  that  the  act  should  have  been 
done  within  the  scope  of  the  servant's  em- 
ployment in  the  sense  in  which  that  phrase 
had  previously  been  understood, — ^that  is  to 
say,  as  one  which  did  not  embrace  any  acts 


except   those    directly   connected    with    the 
work  of  transportation.^ 

In  one  of  the  subsequent  cases  it  was 
declared  that  "no  matter  what  the  motive 
is  which  incites  the  servant  of  the  carrier 
to  commit  an  unlawful  or  improper  act 
towards  the  passenger  during  the  existence 
of  the  relation  of  carrier  and  passenger, 
the  carrier  is  liable  for  the  act  and  its 
natural  and  Jegitimate  consequences."  SO 
In   another  of  the  cases  we  find  the  fol- 


motive  of  the  servant  making  no  difference 
in  regard  to  the  legal  character  of  the 
master's  default  in  doing  his  duty.  In  the 
present  case  the  master  had  undertaken  to 
transport  the  plaintiff  safely.  He  was  in- 
jured while  on  the  defendant's  car,  by  the 
act  of  the  agent  to  whom  the  defendant  had 
intrusted  the  execution  of  the  contract.  It 
is  the  defendant's  failure  to  carry  safely 
and  without  injury  that  constitutes  the 
breach,  and  it  is  no  defense  to  say  that  that 
failure  was  the  result  of  th^  wilful  or 
malicious  act  of  the  servant,  a  rule  which 
should  make  the  carrier  liable  when  the  act 
resulting  in  the  injury  was  carelessly  but 
unintentionally  done,  and  exonerate  him 
when  the  injurv  was  the  result  of  the  in- 
tentional act  of  the  servant,  would  lead  to 
most  absurd  results.  By  such  a  rule  a  stage 
company  who  should  place  a  lady  passenger 
under  the  protection  of  its  driver,  to  be 
carried  over  its*route,  would  be  liable  if,  by 
his  unskilful  driving,  he  upset  the  coach 
and  injured  her;  but  if,  taking  advantage 
of  his  opportunity,  he  should  assault  and 
rob  her,  the  carrier  would  go  scot  free.  If 
the  porter  of  a  sleeping  car,  employed  to 
guard  the  car  while  the  passengers  sleep, 
should  himself  fall  asleep,  or,  abandoning 
his  post,  allow  a  pickpocket  to  enter  and 
rob  the  passengers,  the  company  would  be 
liable;  but  if  the  guardian  should  himself 
turn  pickpocket,  and  rifle  the  pockets  of  the 
passengers,  the  company  would  not  be  re- 
sponsible for  his  acts.  The  carrier  selects 
his  own  servants  and  agents,  and  we  think 
he  must  be  held  to  warrant  that  they  are 
trustworthy  as  well  as  skilful  and  compe- 
tent." 

7S  The  failure  of  the  court  to  realize  that 
this  was  the  actual  extent  of  tiie  theory  an- 
nounced in  Weed  v.  Panama  R.  Co.  note  74, 
supra,  and  that  it  was  now  giving  eflect  to 
a  theory  of  a  broader  scope,  is  indicated 
not  only  by  the  fact  that  that  case  is  cited, 
without  any  qualifying  comment,  as  a 
precedent  which  justifies  its  conclusions,  but 
also  by  its  criticism  on  Isaacs  v.  Third  Ave. 
R.  Co.  note  76,  supra.  That  case  was  dis- 
approved for  the  reason  that  it  was  decided 
without  reference  to  the  consideration  that 
the  plaintiff  was  a  passenger  suing  a  car- 
rier. The  omission  to  advert  to  this  ele- 
ment was  certainly  a  somewhat  remarkable 
oversight;  but  the  point  to  be  noted  in  the 
present  connection  is  that,  even  if  it  had 
been  taken  into  account,  the  result,  so  far 
as  the  rights  of  the  plaintiff  were  con- 
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cerned,  would  have  been  the  same.  The 
ground  upon  which  recovery  was  denied  waa 
that  the  tort  feasor  had  transcended  the 
scope  of  his  authority.  This  defense,  sup- 
posing it  to  have  been  established  by  the 
evidence, — which,  in  the  writer's  opinion, 
was  not  the  actual  situation  (see  note  70, 
supra), — ^would  have  been  a  valid  one,  even 
if  the  doctrine  embodied  in  the  Weed  Case 
had  been  professedly  followed. 

79  Two  of  the  authorities  cited  were 
Goddard  v.  Grand  Trunk  R.  Co.  (1800)  67 
Me.  202,  2  Am.  Rep.  39,  and  Craker  v.  Chi- 
cago &  N.  W.  R.  Co.  (1875)  36  Wis.  667, 
17  Am.  Rep.  604.  It  is  clear  that  neither 
of  these  cases  could  have  been  decided  in 
favor  of  the  plaintiff  by  a  court  which  pro- 
ceeded u^on  the  grounds  indicated  by  the 
cases  reviewed  in  note  76,  supra. 

M  Dwinelle  v.  New  York  C.  &  H.  R.  R.  Co. 
(1890)  120  N.  Y.  117,  8  L.R.A.  224,  17  Am. 
St.  Rep.  611,  24  N.  E.  319.  The  defense  in 
this  case  was  based  mainly  upon  the  theory 
that  the  performance  of  the  contract  of  car 
riage  had  been  temporarily  suspended  when 
the  plaintiff  was  assaulted  by  a  sleeping  car 
porter. 

The  statement  given  in  the  text  was 
adopted  as  correct  in  Gillespie  v.  Brooklyn 
Heights  R.  Co.  (1904)  178  N.  Y.  347,  66 
L.R.A.  618,  102  Am.  St.  Rep.  503,  70  N.  E. 
857,  reversing  (1903)  80  App.  Div.  640,  81 
N.  Y.  Supp.  1127.  There  a  female  passenger 
on  a  street  railway  car  tendered  the  con- 
ductor an  amount  more  than  the  fare,  but 
not  in  excess  of  that  permitted  by  the  com- 
pany, and  asked  for  a  transfer.  After  the 
conductor  had  attended  to  another  pas- 
senger she  demanded  the  change,  whereupon 
the  conductor  denied  having  received  any 
amount  in  excess  of  her  fare,  and  in  abusive 
and  impudent  manner  not  only  refused  to 
return  the  change,  but  grossly  insulted  her 
by  calling  her  a  dead  l^at  and  a  swindler, 
and  by  the  use  of  other  insulting  and  im- 
proper language,  even  after  a  fellow  passen- 
ger had  informed  him  that  she  had  given 
him  the  amount  claimed.  Held,  that  she 
was  entitled  to  compensatory  damages  for 
the  humiliation  and  injury  to  her  feelings, 
and  that  it  was  error  to  direct  a  verdict  for 
the  mere  amount  of  the  change,  upon  the 
ground  that  this  was  the  extent  of  tne  com- 
pany's liability.  The  court  said:  "In  this 
case  there  was  obviously  a  breach  of  the  de- 
fendant's contract  and  of  its  duty  to  its 
passenger.  It  was  its  duty  to  receive  any 
coin  or  bill  not  in  excess  of  the  amount  per- 
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lowing  statement:  "A  carrier  is  liable  ab- 
solutely as  an  insurer  for  the  protection 
of  a  passenger  against  assaults  and  insults 
at  the  hands  of  his  own  servants,  because 
he  contracts  to  carry  the  passenger  safely 
and  to  give  him  decent  treatment  en  route. 
Hence,   an  unlawful   assault  or  an   insult 


to  a  passenger  by  his  servant  is  a  violation 
of  his  contract  by  the  very  person  whom 
he  has  employed  to  carry  it  out."W 

The  doctrine  embodied  in  the  above 
statement  has  been  explicitly  recognized 
in  most  of  the  cases  decided  by  the 
inferior  courts   of   the  state.  *>     In     some 


mitted  to  be  tendered  for  fare  on  its  car 
under  its  rules  and  regulations,  and  to 
make  the  change  and  return  it  to  the  plain- 
tiff or  person  tendering  the  money  for  the 
fare.  That  certainly  must  have  been  a  part 
of  the  contract  entered  into  by  the  defend- 
ant, and  the  refusal  of  the  conductor  to  re- 
turn her  change  was  a  tortious  act  upon 
his  part,  performed  by  him  while  acting 
in  the  line  of  his  duty  as  the  defendant's 
servant.  To  that  extent,  at  least,  the  eon- 
tract  between  the  parties  was  broken;  and 
as  an  incident  to  and  accompanying  that 
breach,  the  language  and  tortious  acts  com- 
plained of  were  employed  and  performed  by 
the  defendant's  conductor.  This  brings  us 
to  the  precise  question  whether,  in  an 
action  to  recover  damages  for  the  breach  of 
that  contract  and  for  the  tortious  acts  of 
the  conductor  in  relation  thereto,  the  con- 
duct of  such  employee  and  his  treatment  of 
the  plaintiff  at  the  time  may  be  considered 
upon  the  question  of  damages  and  in  ag- 
gravation thereof.  That  the  plaintiff  suf- 
fered insult  and  indignity  at  the  hands  of 
the  conductor,  and  was  treated  disrespect- 
fully and  indecorously  by  him  under  such 
circumstances  as  to  occasion  mental  suffer- 
ing, humiliation,  wounded  pride,  and  dis- 
grace, there  can  be  little  doubt.  At  least 
the  jury  might  have  so  found  upon  the  evi- 
dence before  them.  This  question  was 
treated  on  the  argument  as  a  novel  one,  and 
as  requiring  the  establishment  of  a  new 
principle  of  law  to  enable  the  plaintiff  to 
recover  damages  in  excess  of  the  amount  re- 
tained by  the  defendant's  conductor  which 
rightfully  belonged  to  her.  In  that,  we 
think  counsel  were  at  fault,  and  that  the 
right  to  such  a  recovery  is  established  be- 
yond question." 

In  Graville  v.  Manhattan  R.  Co.  (1887) 
105  N.  Y.  625,  59  Am.  Rep.  616,  12  N.  E. 
51,  the  court  referred  to  tne  fact  that  the 
refusal  of  the  plaintiff  to  comply  with  the 
request  of  a  brakeman  to  leave  a  car  plat- 
form and  go  into  the  car  "tended  to  miti- 
gate and  explain  the  conduct  of  the  brake- 
man,  and  to  show  that  the  assault  was  not 
wanton  or  malicious."  The  emphasis  laid 
upon  the  aspect  of  the  evidence  was  ap- 
parently due  to  inadvertence.  Under  the 
doctrine  of  the  Stewart  Case,  supra,  the  de- 
fendant was  clearly  liable,  irrespective  of 
whether  the  assault  was  or  was  not  "wanton 
or  malicious." 

81  Busch  V.  Interborough  Rapid  Transit 
Co.  (1907)  187  N.  Y.  388.  80  N.  E.  197,  10 
Ann.  Cas.  460,  quoting  Thomp.  Neg.  §  3186. 

In  another  case  decided  during  the  same 
year  it  was  laid  down  that  "a  carrier  is  an 
absolute  guarantor  of  the  safety  of  its  pas- 
sengers against  the  assaults  of  its  em- 
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ployees  while  it  is  performing  its  contract 
of  carriage."  Zeccardi  t.  Yonkera  R.  Co. 
(1907)  190  N.  Y.  389,  17  L.R.A.  (N.S.) 
770,  83  N.  E.  31,  reversing  (1906)  113  App. 
Div.  649,  99  N.  Y.  Supp.  936.  There  the 
right  of  recovery  was  denied  on  the  ground 
that  the  performance  of  the  contract  of 
carriage  had  been  temporarily  suspended  at 
the  time  when  the  plaintiff  was  assaulted. 

••Weber  v.  Brooklyn,  Q.  C.  &  Suburban 
R.  Co.  (1900)  47  App.  Div.  306,  62  N.  Y. 
Supp.  1  (defendant  liable  for  assault  made 
by  conductor  who  took  offense  at  the  pro- 
test of  the  plaintiff  against  the  manner  in 
which  a  drunken  passenger  iiad  been  treat- 
ed) ;  Monnier  v.  New  York  C.  A  H.  R.  R. 
Co.  (19024  70  App.  Div.  405,  76  N.  Y.  Supp. 
621  (passenger  who  had  been  unable  to  pro- 
cure a  ticket,  owing  to  the  absence  of  a 
station  agent,  was  ejected  for  refusing  to 
pay  the  extra  amount  of  fare  which  pas- 
sengers having  no  tickets  were  required  by 
statute  to  pay) ;  Baumstein  v.  New  York 
City  R.  Co.  (1907;  App.  Div.)  56  Misc. 
498,  107  N.  Y.  Supp.  23  (dismissal  of  com- 
plaint held  to  be  improper,  where  a  con- 
ductor first  assaulted  and*  then  gave  into 
custody  a  passenger  who  had  asked  him 
several  times  for  a  transfer) ;  Miller  v. 
Brooklyn  Heights  R.  Co.  (1908)  124  App. 
Div.  637,  108  N.  Y.  Supp.  960  (discussion 
turned  mainly  upon  whether  the  relation  of 
carrier  and  passenger  had  been  terminated 
when  the  plaintiff  was  assaulted) ;  Lyons  v. 
Broadway  &  S.  A.  R.  Co.  (1890;  City  Ct.  of 
New  York)  32  N.  Y.  S.  R.  232,  10  N.  Y. 
Supp.  237  (action  maintainable  where  the 
driver  of  a  street  car,  having  taken  offense 
at  a  passenger's  ringing  up  the  conductor, 
threw  him  off  the  front  platform)  ;  Smith 
v.  Manhattan  R.  Co.  (1892;  N.  Y.  C.  P.)  45 
N.  Y.  S.  R.  866,  18  N.  Y.  Supp.  769  (action 
maintainable  where  trainman  tried  to  eject 
a  passenger  who  had  jumped  on  the  rear 
platform,  in  violation  of  the  rule  of  the 
company ) . 

In  Brewster  v.  Interborough  Rapid  Tran- 
sit Co.  (1910;  App.  Div.)  68  Misc.  348,  123 
N.  Y.  Supp.  992,  where  an  employee  of  a 
street  railway  company  warned  plaintiff- 
who  was  waiting  on  a  station  platform,  not 
to  push,  or  he  would  smash  his  head.  Plain- 
tiff told  him  to  go  ahead  and  do  it;  where- 
upon the  employee  knocked  plaintiff  down. 
Dismissal  of  the  complaint  was  held  to  be 
error  on  the  ground  that  the  company  could 
not  avoid  liability  on  the  plea*  that  the  as- 
sault was  not  within  the  scope  of  the  as- 
sailant's employment. 

In  Schwartzman  v.  Brooklvn  Heights  R. 
Co.  (1903)  84  App.  Div.  608,  82  N.  Y.  Snpp. 
890,  an  instruction  to  the  effect  that  if  the 
conductor  of  the  defendant  street  car  com- 
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of  them  it  would  seem  to  have  been  dis- 
regarded. W 

But  owing  to  the  ambiguity  of  the 
phrase,  ''in  the  course  of  the  employment/' 
and  its  equivalents,  as  used  by  the  courts 
in  cases  involving  the  liability  of  carriers, 


the  precise  rationale  of  some  of  the  de- 
cisions which  seem  to  be  a  reversion  to 
the  theory  originally  adopted  in  this  state 
is  not  entirely  certain. 

As   the   general    statements    of   doctrine 
quoted  above  from  the  opinions  of  the  court 


pany  took  hold  of  the  plaintiff  and  threw 
him  from  the  car,  but  the  act  was  done  wil- 
fully and  maliciouslv,  the  defendant  would 
not  be  liable,  was  held  to  be  erroneous.  The 
court  said:  "It  is  true  that  this  portion  of 
the  charge  was  coupled  with  the  suggestion 
that,  in  order  to  relieve  the  defendant  from 
liability,  it  must  appear  that  the  con- 
ductor's wilful  and  malicious  act  was  not 
done  in  the  management  and  running  of  the 
car,  but  there  was  no  fact  or  circumstance 
in  the  case  tending  to  indicate  that  there 
was  any  time  when  the  conductor  was  not 
engaged  in  the  running  and  management  of 
the  car,  and  the  jury  must  have  understood 
tue  charge  as  applicable  to  the  facts  of  the 
case,  and  not  as  a  mere  abstract  proposi- 
tion of  law.  The  effect  of  the  charge  was 
to  instruct  the  jury  that  they  might  find 
the  conductor's  act  to  have  been  wilful,  but 
personal,  in  the  sense  of  bein^  outside  of 
the  fidd  of  his  duty,  the  precise  language 
being:  If  he  did  it  maliciously  and  out- 
side of  the  running  and  management  of  the 
car  of  the  defendant,  then  the  verdict  must 
be  for  the  defendant.'  It  needs  no  citation 
of  authority  to  show  that  this  is  not  a  cor- 
rect statement  of  the  law  as  applicable  to 
the  conceded  fact  that  the  conductor  was  en- 
gaged at  the  time  in  the  actual  running  and 
management  of  the  car.  The  true  rule  is 
frankly  admitted  by  the  learned  counsel  for 
the  respondent  ...  as  follows:  'This 
we  understand  to  be  the  correct  rule  of  law, 
if  the  conductor  made  the  assault  while  in 
the  management  of  the  car,  whether  ma- 
liciously done  or  negligently  done,  the  de- 
fendant would  be  responsible.  The  charge 
to  the  contrary  could  have  no  possible  ef- 
fect but  to  mislead  the  jury  into  the  belief 
that  if  they  found  that  the  act  of  the  con- 
ductor was  a  wanton  one,  it  could  neverthe- 
less in  some  way  be  so  dissociated  from  the 
discharge  of  his  duty  as  a  servant  of  the  de- 
fendant as  to  relieve  the  latter  from  its 
consequences;  and  as  nothing  whatever  in 
the  case  even  remotely  suggests  the  possi- 
bility of  such  dissociation,  the  instruction 
constituted  reversible  error." 

For  other  cases  in  which  the  rule  that  a 
wilful  assault  upon  a  passenger  involves  a 
violation  of  the  contract  of  carriage  was 
recognized,  but  which  turned  upon  points  of 
pleading,  see  Hart  v.  Metropolitan  Street 
R.  Co.  (1901)  65  App.  Div.  494,  72  N.  Y. 
Supp.  797,  adopting  the  doctrine  laid  down 
on  the  first  appeal  (1901)  34  Misc.  521,  60 
N.  Y.  Supp.  906;  Block  v.  Third  Ave.  R.  Co. 

(1901)  60  App.  Div.  191,  69  N.  Y.  Supp. 
1107;  Willis  v.  Metropolitan  Street  R.  Co. 

(1902)  76  App.  Div.  340,  78  N.  Y.  Supp. 
478;  Council  v.  New  York,  O.  &  W.  R.  Co. 
(1909)  134  App.  Div.  231,  118  N.  Y.  Supp. 

944. 
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In  several  cases  where  the  tort  com- 
plained of  was  the  ejection  of  the  passen- 
ger, either  from  the  vehicle  in  which  he  was 
being  transported,  or  from  the  carrier's 
premises,  the  precise  doctrinal  point  of 
view  from  whicn  the  right  of  recovery  was 
asserted  is  not  apparent  from  the  report. 
Muckle  V.  Rochester  R.  Co.  (1894)  79  Hun, 
32,  29  N.  Y.  Supp.  732  (unjustifiable 
ejection  of  passengers  from  street  car) ; 
Wells  V.  New  York  C.  &  H.  R.  R.  Co.  (1898) 
26  App.  Div.  365,  49  N.  Y.  Supp.  510  (gate- 
man  ejected  from  a  station  a  passenger  who 
was  ill  and  imable  to  take  care  of  himself) ; 
Charbonneau  v.  Nassau  Electric  R.  Co. 
(1908)  123  App.  Div.  531,  108  N.  Y.  Supp. 
105  (passenger  having  a  transfer  entitling 
him  to  travel  on  a  car  was  ejected  for  re- 
fusing to  pay  another  fare). 

In  De  Felice  v.  Compagnie  Francaise  de 
Navigation  (1903)  83  App.  Div.  73,  82  N. 
Y.  Supp.  552,  where  the  officer  of  a  ship, 
being  actuated  by  some  feeling  of  personal 
resentment,  countenanced  the  throwing  of 
a  passenger's  valise  overboard,  the  court 
took  the  position  that  the  rule  formulated 
in  the  Stewart  Case,  note  77,  supra,  was 
broad  enough  to  cover  such  an  injury.  The 
right  of  action  under  such  circumstances 
would  seem  to  be  preferably  predicated  on 
the  ground  that  the  shipowners  were  liable 
as  common  carriers  of  the  passenger's  bag- 
gage. 

•«In  Rown  v.  Christopher  &  T.  Street  R. 
Co.  (1885)  34  Hun,  471,  the  right  of  a 
passenger  to  recover  for  being  wrongfully 
ejected  from  a  street  car  was  put  upon  the 
ground  that  his  removal  from  the  car  bj' 
the  driver  was  "in  the  nature  of  an  un- 
lawful assault  in  the  judgment  of  the  law;" 
and  that  "the  acts  performed  by  him  were 
in  the  regular  course  of  his  employment, 
and  within  the  authority  possessed  by  him 
as  the  driver  and  manager  of  the  car." 

In  Mars  v.  Delaware  &  H.  Canal  Co. 
(1889)  54  Hun,  625,  8  N.  Y.  Supp.  107,  the 
following  language  was  used:  "xne  general 
rule  is  well  settled  that  if  a  servant  mis- 
conducts himself  in  the  course  of  his  em- 
ployment, his  acts  are  the  acts  of  his 
master,  who  must  answer  for  them,  even 
if  the  acts  are  wilful  and  malicious.  But 
if  a  servant  goes  outside  of  his  employ- 
ment, and  without  regard  to  his  service, 
acting  with  malice,  or  in  order  to  effect. 
Bcnne  purpose  of  his  own,  wantonly  causes 
damage  to  another,  the  master  is  not 
liable."  This  statement  seems  to  be  clearly 
and  unmistakably  inconsistent  with  the 
modern  New  York  doctrine.  See  further  as 
to  the  case,  note  84,  infra. 

In  Wright  v.  Glens  Falls,  S.  H.  &  Ft.  E. 
Street  R.  Co.  (1898)  24  App.  Div.  617,  48 
N.  Y.  Supp.  1026,  where  a  conductor,  who 
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of  appeals  are  sufficiently  broad  to  cover 
injuries  inflicted  by  servants  other  than 
those  whose  functions  have  an  immediate 
relation  to  the  performance  of  the  con- 
tract of  carriage,  it  seems  not  improbable 
that  whenever  the  question  is  directly  pre- 
sented, it  may  be  held  that  the  carrier's 
implied  duty  in  respect  of  protection  ex- 
tends to  all  classes  of  servants.  It  is  true 
that  the  language  used  and  the  conclusions 
arrived  at  by  the  supreme  court  in  one 
case  were  inconsistent  with  the  theory  of 
an  obligation  of  so  wide  a  scope.  M     But 


the  significance  of  that  ease  as  an  index  «f 
judicial  opinion  is  considerably  diminished 
by  the  fact  that  it  was  earlier  in  date  than 
the  statements  above  referred  to.  In  all 
the  cases  in  which  the  court  of  appeals  has 
so  far  had  occasion  to  consider  the  liability 
of  a  carrier  for  the  arrest  of  a  passenger, 
the  right  of  recovery  has  been  considered 
with  reference  to  the  criterion  of  the  scope 
of  the  authority  delegated  to  the  servant  M 
As  two  of  these  cases  are  of  later  date  than 
that  which  established  the  doctrine  of  a 
carrier's  absolute  liability  for  asaaults,  it 


had  made  a  representation — ^held  to  be 
binding  on  the  company — that  a  street  car 
would  carry  a  passenger  between  two  points 
for  a  specified  fare,  ejected  the  passenger 
before  toe  second  point  was  reached,  on  the 
ground  of  his  having  refused  to  pay  the 
extra  amount  demanded,  it  was  held  to  be 
a  question  for  the  jury  whether,  at  the  time 
of  the  assault  in  question,  the  conductor 
was  engaged  in  the  performance  of  his 
duties  as  agent  of  the  company. 

In  Moritz  v.  Interurban  Street  R.  Co. 
84  N.  Y.  Supp.  162,  where  a  passenger  who 
had  stepped  on  the  front  step  of  a  street  car 
was  struck  by  the  motorman  and  told  to  get 
off,  the  company's  liability  was  affirmed 
upon  the  ground  that  a  ma[8ter  is  liable  for 
the  acts  of  his  servant  which  involve  a  de- 
parture from  the  authority  conferred,  if 
they  are  done  in  the  course  of  the  employ- 
ment. The  court  laid  down  the  rule  that  a 
carrier  is  liable  "for  all  the  unlawful  acts 
of  its  servant  done  in  the  prosecution  of  the 
business  intrusted  to  him,  if  its  passengers 
are  thereby  injured." 

•4  In  Mars  v.  Delaware  &  H.  Canal  Co. 
(1889)  64  Hun,  625,  28  N.  Y.  S.  R.  228,  8 
K.  Y.  Supp.  107,  an  engine  which  had  been 
left  on  a  side  track  with  the  fires  banked 
was  started  by  some  person  unknown,  and 
ran  out  on  the  main  track,  where  it  came 
into  collision  with  a  passenger  train  on 
which  the  plaintiff  was  traveling.  Held  (1) 
that,  as  it  appeared,  or  the  jury  were 
authorized  to  find,  that  the  engine  was 
moved  maliciously  to  the  main  track  by  an 
employee '  of  defendant  or  by  some  other 
person,  the  defendant  was  entitled  to  have 
the  jury  instructed  that,  if  the  engine  was 
maliciously  started  by  one  of  defendant's 
employees,  other  than  the  man  left  in 
charge  of  it.  the  defendant  was  not  liable; 
and  (2)  that  the  exception  to  the  charge 
given  by  tlie  trial  judp^e,  that,  if  the  person 
who  committed  the  act  was  an  employee  of 
the  company,  tlien,  whether  the  act  was 
done  carelessly  or  wilfully,  the  defendant 
was  not  relieved  of  liability,  was  well  taken. 
The  court  said:  "Whoever  did  put  the  en- 
gine on  the  south-bound  track  and  start  it 
north,  whether  an  employee  or  not,  did  an 
act  in  violation  of  the  rules  of  the  com- 
pany, without  authority  (because  McFar- 
land  [servant  in  charge  of  the  engine  dur- 
ing the  night]  only  had,  at  that  time, 
authority  over  the  enjifinc),  and  if  an  em- 
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ployee,  not  in  the  discharge  of,  or  in  the 
line  of,  his  duty  as  employee,  but  outside  of 
it.  .    If    an   employee    of   defendant 

moved  the  engine,  he  was  not  acting  for  de- 
fendant; he  was  not  doing  an  act  within 
his  employment,  or  that  he  had  a  right  to 
do,  but  he  was  conunitting  a  moat  heinous 
crime.  As  to  that  the  relation  of  master 
and  servant  did  not  exist  between  defend- 
ant and  him.  Hence  we  think  that,  assum- 
ing the  engine  was  moved  by  sonoie  person 
from  where  it  was  placed  by  defendant, 
such  act  was  a  theft  of  the  engine,  a  crimi- 
nal act,  and  whether  done  by  an  employee 
of  defendant  or  other  person,  the  defendant 
is  not  responsible  therefor." 

M  Lynch  v.  Metropolitan  Elev.  R.  Co. 
(1882)  go  N.  Y.  77,  43  Am.  Rep.  141  (ar- 
rest 01  passenger  by  gatekeeper  for  nonpro- 
duct  ion  of  ticket  which  had  been  lost  dur- 
ing the  journey) ;  Mulligan  v.  New  York  k 
R.  B.  R.  Co.  (1892)  129  N.  Y.  606,  14  L.RJL 
791,  26  Am.  St.  Rep.  539,  29  N.  E.  952,  re- 
versing 39  N.  Y.  S.  R.  20,  14  N.  Y.  Supp. 
456  (plaintiff  was  pointed  out  by  ticket 
agent  as  having  paid  for  his  ticket  with  a 
bill  believed  to  be  counterfeit) ;  Palmeri  v. 
Manhattan  R.  Co.  (1892)  133  N.  Y.  261,  16 
L.R.A.  136,  28  Am.  St.  Rep.  632,  30  N.  K 
1001,  affirming  (1891)  39  N.  Y.  8.  R.  23, 
14  N.  Y.  Supp.  468  (woman  who  had  pur- 
chased a  ticket  was  followed  to  the  plat- 
form by,  the  ticket  agent,  and  temporarily 
detained  on  the  ground  of  her  having  paid 
in  counterfeit  money). 

For  decisions  of  lower  courts  which  pro- 
ceeded upon  the  same  ground,  see  Rown  v. 
Christopher  &  T.  Street  R.  Co.  (1885)  34 
Hun,  471  (conductor  ejected  passenger  and 
caused  him  to  be  arrested ) ;  Corbett  v. 
Twenty-Third  Street  R.  Co.  (1886)  42  Hun, 
587  (driver  ejected  passenger  and  then 
caused  him  to  be  arrested) ;  Shea  v.  Man- 
hattan R.  Co.  (1890;  C.  P.)  15  Daly,  52S, 
29  N.  Y.  S.  R.  313,  8  N.  Y.  Supp.  332,  af- 
firming 27  N.  Y.  S.  R.  33,  7  N.  Y.  Supp.  497 
(passenger  arrested  by  platform  man  for 
alleged  disorderly  conduct). 

In  Zeccardi  v.  Yonkers  R.  Co.  (1907)  190 
N.  Y.  389,  17  L.R.A.(N.S.)  770,  83  N.  E. 
37,  reversing  (1906)  113  App.  Div.  649,  99 
N.  Y.  Supp.  936,  the  rationale  of  the  de- 
cision was  that  the  alleged  misconduct  for 
which  the  plaintiff  had  been  arrested  had 
no  connection  with  the  contract  of  carriage. 
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would  appear  upon  the  cases  as  they  stand, 
that  a  distinction  is  taken  between  the  obli- 
gations of  a  carrier  in  respect  of  torts  of 
that  character  and  in  respect  of  wrongful 
arrests.  Such  a  position,  however,  is 
scarcely  logical,  and  it  may  reasonably  be 
anticipated  that  both  descriptions  of  torts 
will  ultimately  be  dealt  with  on  the  same 
footing.  M  It  should  be  observed  that  in 
two  recent  cases  the  theory  that  a  carrier 
is  liable  as  an  insurer  for  the  wrongful 
arrest  was  adopted  by  the  supreme 
court.  ••• 

North  Carolina. — In  this  state  the  lia- 
bility of  a  carrier  for  the  wilful  torts  of 
his  servants  is  determined  with  reference 
to  the  theory  of  an  implied  contract  on 
his  part  that  passengers  shall  be  properly 


treated.*?  In  two  cases  the  court  seems 
to  have  argued  upon  the  hypothesis  that 
the  absolute  liability  of  a  carrier  extends 
to  the  protection  of  passengers  against 
wrongful  arrests.  **  But  more  recently 
the  court  has  pronounced  explicitly  in 
favor  of  the  view  that  the  liability  of  the 
carrier  in  respect  of  such  a  tort  depends 
upon  whether  it  was  committed  within  the 
scope  of  the  tort  feasor's  employment.  ^ 

Ohio. — ^In  the  only  cases  in  which  the 
matter  has  been  considered  by  the  supreme 
court,  the  position  has  been  explicitly  taken 
that  a  carrier  is  not  chargeable  with  the 
wilful  torts  of  his  servant,  except  in  so  far 
as  they  are  within  the  scope  of  the  serv- 
ant's authority  or  employment,  in  respect 
of  the  functions  which  he  was  hired  to  per- 


98  The  language  of  the  court  in  Palmer!  v. 
Manhattan  R.  Go.  (see  preceding  note)  is 
suggestive  of  a  curious  "halting  between 
two  opinions,"  for  although  its  argument  as 
a  whole  differentiates  quite  distinctlv  be- 
tween acts  which  are,  and  acts  whicn  are 
not,  done  in  the  furtherance  of  the  master's 
business,  the  following  statement  is  also 
found  in  its  judgment:  "Once  the  relation 
of  carrier  and  passenger  is  entered  upon, 
the  carrier  is  answerable  for  all  conse- 
quences to  the  passenger  of  the  wilful  mis- 
conduct or  negligence  of  the  persons 
employed  by  it,  in  the  execution  of  the  con- 
tract which  it  has  undertaken  towards  the 
passenger."  The  doctrine  thus  laid  down 
seems  to  be  rather  that  which  presupposes 
the  existence  of  an  absolute  obligation,  than 
that  which  treats  the  scope  of  the  tort 
feasor's  employment  as  being  the  criterion 
of  the  carrier's  liability. 

Main  Baumstein  v.  New  York  City  R. 
Co.  (1907,  —  App.  Div.  — )  66  Misc.  498, 
107  N.  Y.  Supp.  23,  where  the  conductor  of 
a  street  car  assaulted  a  passenger  who  had 
asked  for  a  transfer,  and  then  caused  him 
to  be  arrested,  that  theory  was  adverted  to 
as  the  ground  on  which  the  dismissal  of 
the  complaint  was  treated  as  error. 

In  McLeod  v.  New  York,  C.  &  St.  L.  R. 
Co.  (1902)  72  App.  Div.  116,  76  N.  Y.  Supp. 
347,  the  plaintiff  was  searched  by  a  rail- 
way detective  who  charged  him  with  hav- 
ing robbed  another  passenger.  The  con- 
ductor was  appealed  to  for  protection,  but 
refused  to  interfere,  and  the  plaintiff  was 
then  arrested  and  put  in  prison.  Held,  that 
the  dismissal  of  the  complaint  on  the 
ground  that  in  respect  of  what  was  done 
the  detective  and  the  conductor  were  no« 
acting  within  the  scope  of  their  emplov- 
ment  was  error,  and  tnat  the  jury  should 
have  been  asked  whether  the  maltreatment 
of  the  plaintiff  was  a  breach  of  the  de- 
fendant's duty  to  carry  him  safely  to  his 
destination. 

See  also  East  v.  Brooklyn  Heights  R.  Co. 
(1906)  115  App.  Div.  683,  101  N.  Y.  Supp. 
364. 

In  Parke  v.  Fellman  (1911)  145  App.  Div. 
836,  130  N.  Y.  Supp.  361,  where  the  arrest 
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was  made  by  a  special  officer,  the  question 
of  authority  or  of  guaranty  could  not  arise, 
because  the  tort  was  clearly  conunitted  in 
the  exercise  of  the  tort  feasor's  normal  func- 
tions. 

Win  White  y.  Norfolk  &  8.  R.  Co.  (1894) 
115  N.  C.  631,  44  Am.  St.  Rep.  489,  20  S.  E. 
191,  where  the  engineer  on  a  steamboat 
struck  a  passenger  whom  he  accused  of 
making  a  disturbance,  the  action  was  held 
to  be  maintainable;  the  liability  of  the  de- 
fendant company  being  predicated  "upon 
the  distinct  principle  of  its  obligation  to 
protect  its  passengers  from  insult  or  harm." 
The  question  whether  the  wrongful  act  was 
done  by  the  engineer  while  acting  within 
the  scope  of  his  employment  was  declared  to 
be  of  no  moment. 

In  Williams  v.  Gill  (1898)  122  N.  C.  967, 
29  S.  E.  879,  it  was  held  that  the  trial  judge 
had  properly  refused  to  instruct  the  jury 
that  as  the  plaintiff's  testimony  showed 
that  the  brakeman  struck  the  plaintiff  di- 
rectly after  he  had  applied  a  vile  epithet 
to  the  brakeman,  the  brakeman  was  not  act- 
ing within  the  scope  of  his  authority,  and 
the  defendant  was  not  to  be  held  responsible 
for  the  brakeman's  act. 

In  Strother  v.  Aberdeen  &  A.  R.  Co. 
(1898)  123  N.  C.  107,  31  S.  E,  386,  it  was- 
held  that  a  railroad  company  was  liable 
in  damages  for  an  insulting  proposition 
made  by  its  conductor  to  a  female  passenger 
on  his  train. 

In  Daniel  v.  Petersburg  R.  Co.  (1895)  117 
N.  C.  692,  4  L.R.A.(N.S.)  485,  23  S.  E. 
327,  the  doctrine  as  to  the  carrier's  absolute 
liability  was  recognized;  but  the  right  of  re- 
covery was  by  the  majority  of  the  court  dis- 
C'jJBsed  upon  the  hypothesis  that  when  the 
piaintlff'a  intestate  was  shot,  he  had  ceased 
to  be  a  passenger. 

M  Owens  V.  Wilmington  &  W.  R.  Co. 
(1900)  126  N.  C.  139,  78  Am.  St.  Rep.  642, 
35  S.  E.  259;  Bowden  v.  Atlantic  Coast 
Line  R.  Co.  (1967)  144  N.  C.  28,  56  S.  E. 
558,  12  Ann.  Cas.  78?. 

•9  Berry  v.  Carolina,  C.  &  0.  R.  Co. 
(1911)  165  N.  C.  287,  71  S.  E.  322  (arrest 
for  disorderly  conduct). 
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form  with  regard  to  the  actual  work  of 
conveying  passengers.  90  But  as  more  than 
forty  years  have  elapsed  since  those  cases 


were  decided,  and  the  theory  exemplified 
by  them  has  been  abandoned  in  most  of  the 
American   states,   it  is  possible   that  they 


Win  Little  Miami  R.  Co.  v.  Wetmore 
(1869)  19  Ohio  St.  110,  2  Am.  Rep.  373, 
the  ground  upon  which  the  plaintiff,  who 
had  been  struck  by  a  baggage-checker  at 
a  railway  station,  during  an  altercation 
provoked  by  his  own  conduct  and  words,  was 
held  not  to  be  entitled  to  maintain  an  ac- 
tion against  the  railway  company,  was  thus 
stated:  'Tor  the  plaintiff  below,  it  is  in- 
sisted that  the  servant  was  iQUpliedly  in- 
vested with  such  powers  as  were  essential 
to  the  regular  and  certain  performance  of 
his  duties;  that  for  the  despatch  of  his 
business,  in  certain  emergencies,  he  must 
be  considered  as  authorized  to  suppress  by 
force,  if  necessary,  an  interference  with, 
or  obstruction  of,  the  quick  and  certain  dis- 
charge of  his  duties.  Without  undertaking 
to  lay  down  a  general  rule  to  govern  all 
cases,  it  may  safely  be  admitted  that  the 
servant  is  invested  with  authority  to  use 
the  necessary  means  to  the  performance  of 
the  duties  assigned  him;  and  that  the  char- 
acter of  the  means  that  may  be  used  will 
vary  according  to  the  nature  of  the  duty  to 
be  performed  and  the  attending  circum- 
stances. But,  in  looking  at  the  evidence,  it 
is  to  be  noticed  that  the  assault  complained 
of  was  not  committed  in  endeavoring  to 
eject  the  plaintiff  from  the  space  inclosed 
by  the  taues,  over  which  the  servant  may 
be  supposed  to  have  had  a  special  control. 
The  plaintiff,  according  to  his  own  state- 
ment, had  gone  outside  (tf  the  tables,  and 
was  shaking  his  finger  in  Halpine*s  face, 
and  addressing  him  with  an  opprobrious 
epithet.  It  seems  to  us  the  assault  was  in 
no  way  calculated  to  facilitate  or  promote 
the  business  for  which  the  servant  was  em- 
ployed by  the  master ;  nor  could  it  have  been 
supposed  to  be,  or  intended  as,  an  act  done 
with  that  view  or  object.  It  is  not  a  case 
of  excess  of  force  and  violence  in  executing 
the  authority  of  the  master,  but  rather  an 
act  beyond  such  authority  and  foreign  to 
.the  objects  of  the  employment.  There  was 
no  evidence  tending  to  show  that  Halpine 
had  any  charge  of  the  portions  of  depot  not 
allotted  for  the  purpose  of  checking  bag- 
gage; neither  did  his  employment  imply  any 
authority  or  control  over  the  persons  of 
passengers  or  other  who  might  be  found 
there.  Nor  is  this  the  case  of  an  act  done 
from  a  wrong  judgment  in  regard  to  a 
matter  committed  by  the  master  to  the  dis- 
cretion of  the  servant."  Discussing  the  sec- 
ond contention  of  the  plaintiff,  "that  the  as- 
sault was  an  act  of  the  scry  ant  done  in  part 
execution  of  the  contract  of  carriage  between 
the  plaintiff  and  the  company,"  the  court 
said:  "This  is  merely  presenting  the  ques- 
tion in  a  different  form,  the  principle  being 
the  same  as  that  already  referred  to,  name- 
ly, whether  the  act  was  done  in  the  execu- 
tion or  performance  of  the  service  for  which 
the  servant  was  engaged.  Whether  the  serv- 
ice to  be  rendered  by  th^  master  is  in  the 
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performance  of  a  contract,  or  in  the  dis- 
charge of  any  other  duty  resting  on  him, 
can,  it  is  conceived,  make  no  difference;  the 
question  being,  in  either  case,  whether  the 
act  is  within  the  scope  of  the  servant's  ex- 
press or  implied  authority  in  respect  to 
the  master's  service.  In  order  to  withdraw 
this  case  from  the  operation  of  the  general 
rule,  and  hold  the  company  responsible  on 
the  ground  of  its  contract  with  the  plain- 
tiff as  a  passenger,  it  is  necessary  to  main- 
tain that  the  company,  in  requiring  the 
plaintiff  to  apply  to  its  servant  for  the  pur- 
nose  and  as  the  only  means  of  getting  his 
naggage  checked,  impliedly  undertook  to 
vouch  for  and  warrant  the  good  conduct  of 
the  servant  towards  the  plaintiff  while  the 
two  were  engaged  in  transacting  the  busi- 
ness. Whether  this  position  is  tenable,  we 
do  not  find  it  necessary  in  the  decision  of 
the  case  now  before  us  to  express  a  definitive 
opinion.  The  case  was  not  tried  on  this 
theory  in  the  court  below,  nor  has  this 
phase  of  the  question  been  argued  here." 
The  court  would,  no  doubt,  have  dealt  with 
this  aspect  of  the  case,  if  it  had  been  aware 
of  the  decision  in  Weed  v.  Panama  R.  Co. 
(1868)  17  N.  Y.  362,  72  Am.  Dec.  474, 
but  its  attention  was  not  called  to  this 
authority. 

In  Passenger  R.  Co.  v.  Young  (1871)  21 
Ohio  St.  518,  8  Am.  Rep.  7.8  (a  decision  on 
demurrer),  the  court  thus  explained  its  rea- 
sons for  holding  the  company  to  be  liable: 
"The  defendant  below  was  a  common  car- 
rier  of   passengers,    and    the   plaintiff  and 
his  wife   were  rightfully  seated  in   one  of 
its    cars,    to    be    carried    as    passengers, 
and     were     ready     and     willing     to     pay 
their    fare.     Being    thus    lawfully   in  the 
car,    they   were,   by   the    procurement   and 
order    of    the    conductor,    forcibly    ejected 
therefrom,   and   thus   received   the    injuries 
complained  of.    The  car  was  under  the  con- 
trol of  the  conductor,  who  was  the  only  rep- 
resentative of  the  defendant  with  whom  tlie 
public,  desiring  to  avail  themselves  of  the 
defendant's    business    as    a    public    carrier, 
could  deal.    It  was  the  duty  of  the  defend- 
ant to  carry  the  plaintiff  and  his  wife,  and 
in   performing  this  duty   it  acted  towards 
them,    in    common    with    other    passengers, 
solely  through   its  representative,   the  con- 
ductor.    W^hat  the  latter  did  or  refused  in 
respect  to  the  carriage  of  passengers  is,  we 
think,  to  be  regarded  as  the  act  of  the  de- 
fendant.   The  conductor,  by  being  placed  in 
his  position,  was  invested  by  the  defendant 
with  the  implied  authority  of  excluding  im- 
proper persons  from  the  car.    This  necessa- 
rily included  the  authority  of  determining 
who  ought  to  be  admitted  and  who  exclud- 
ed.    ..     .     In    dealing    with    persons    as 
passengers,  whether  in  admitting  or  exclud- 
ing them  from  the  cars,  or  in  assigning  them 
places    after   they    have   entered,    the   con- 
ductor in  charge  is  acting  in  the  course  or 
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would  not  now  be  treated  as  yalid  prece- 
dents. 91 

Pennsylvania, — ^The  theory  of  an  implied 
obligation  on  the  carrier's  part  to  protect 
passengers  against  the  wrongful  acts  of 
his  servants  has  in  one  instance  been  rec- 
ognized by  the  Supreme  Court  of  the 
United  States.  But  the  right  of  action  has 
nsually  been  treated  as  being  determinable 
^ith  reference  to  the  doctrine  that  a  car- 


rier is.  not  liable  for  any  wilful  torts  com- 
mitted by  a  servant  except  those  which  are 
within  the  scope  of  his  authority,  9>  or,  in 
the  phraseology  of  the  more  recent  cases, 
"in  the  line  or  course  of  his  duty  or  em- 
ployment." M  From  the  decisions  wliich 
have  been  rendered  upon  this  footing,  it  is 
apparent  that  these  phrases  are  to  be  un- 
derstood in  their  more  restricted  sense,  as 
connoting  torts  which  are  directly  connect- 


within  the  scope  of  his  employment.  When 
this  is  the  character  of  the  act,  the  master 
is  responsible  for  it  civilly  evgn  if  it  be 
an  act  of  positive  malfeasance  or  miscon- 
duct." 

91  The  conception  of  an  absolute  duty  on 
the  carrier's  part  to  protect  his  passengers 
was  recently  recognized  to  a  limited  extent 
by  one  of  the  inferior  tribunals.  See  Bal- 
timore &  0.  R.  Co.  V.  Reed  (1009)  31  Ohio 
C.  C.  521,  where  the  court,  after  referring 
to  Rev.  Stat.  §§  3433,  3434,  which  confer 
police  powers  upon  conductors,  proceeded  as 
follows:  "We  tnink  the  provisions  of  these 
statutes  were  not  solely  for  the  purpose  of 
enabling  the  railroad  companies  to  protect 
their  properties,  but  also  for  the  purpose  of 
enabling  them  to  protect  passengers  from 
assaults  of  fellow  passengers  or  from  the 
servants  of  the  road,  and  in  other  respects 
to  preserve  and  secure  the  peace,  safety, 
and  convenience  of  passengers.  And  if  a 
conductor,  while  in  charge  of  his  train, 
makes  an  assault  upon  a  passenger  who  is 
then  in  the  peace  of  the  state,  and  not  vio- 
lating any  rule  of  the  company,  as  a  matter 
of  law  he  would  be  hold  to  be  acting  within 
the  scope  of  his  authority  and  the  master 
would  be  liable."  The  phrase,  "scope  of  his 
authority,"  in  this  passage,  is  clearly  not 
used  in  the  same  sense  as  in  the  earlier 
cases  cited  in  note  90,  supra. 

MIn  Pittsburg,  A.  &  M.  Pass.  R.  Co.  v. 
Donahue    (1871)    70   Pa.    119,   the   ground 
upon  which  it  was  held  that  no  action  would 
lie   against   a  street  railway  company  for 
the  act  of  a  driver  of  a  horse  car  in  striking 
with  an  iron  bar,  and  then  throwing  off  the 
car,  a  boy  who  had  got  on  it  with  the  in- 
tention of  becoming  a  passenger,  was  that 
such  an  act  must  be  taken  to  be  outside 
the  scope  of  the  driver's  authority,  because 
no  such  company  would  ever  confer  author- 
ity to  beat  even  trespassers  on  their  cars. 
Upon  the  facts,  it  is  submitted  that  the  de- 
cision was  erroneous  in  any  point  of  view, 
for   the  objection   of   persons  who   had,   or 
were  supposed  to  have,  no  right  to  be  on 
the   car,   was  clearlv  one  of  the  functions 
of  the  driver,  and  the  company  was  there- 
fore  responsible   for  the  manner  in  which 
he  discharged  it. 

98  In  Scanlon  v.  Suter  (1893)  158  Pa. 
275,  27  Atl.  963,  it  was  held  that  the 
plaintiff  had  been  properly  nonsuited,  where 
the  testimony  showed  that  deceased  came 
to  his  death  in  consequence  of  a  quarrel 
with  the  ferryman  employed  by  defendant, 
and  that  the  death  was  either  an  accident 
or  the  result  of  unlawful  violence  on  the 
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part  of  the  ferryman,  outside  of  the  line 
of  his  duty,  and  committed  without  the  au- 
thority or  consent  of  defendant. 

The  ratio  decidendi  in  McFarlan  v.  Penn- 
sylvania R.  Co.  (1901)  199  Pa.  408,  49  Atl. 
270,  was  that  "for  a  wilful  or  intentional 
trespass  by  an  employee  outside  of  the  line 
of  his  duty  under  his  employment,  it  is 
settled  that  the  employer  is  not  responsible, 
even  though  it  be  committed  while  the  serv- 
ant is  in  the  exercise  of  his  employment." 
In  that  case  plaintiff  declared  for  an  un- 
provoked assault  upon  him  by  the  conductor 
as  he  was  about  to  enter  the  train,  and  the 
defense  was  a  total  denial  that  any  such  as- 
sault took  place.  The  defendant  argues 
that,  as  the  jury  had  found  in  tne  plaintiff's 
favor  that  tne  assault  was  committed,  the 
supreme  court  was  bound  to  take  the  plain- 
tiff's version  of  it,  and  that  made  out  a 
clear  case  of  wilful  and  unprovoked  trespass 
outside  the  line  of  the  conductor's  employ- 
ment. The  court,  however,  said:  "This  view 
ignores  some  of  the  evidence.  The  jury  were 
bound,  in  finding  their  verdict,  to  consider 
and  determine  not  only  the  fact  of  the  as' 
sault,  but  also  its  character  and  the  circum- 
stances under  which  it  was  made.  The 
plaintiff  testified  that  he  was  an  intending 
passenger  and  was  in  the  act  of  entering 
the  car.  Prima  facie,  therefore,  he  was 
within  the  authority  and  control  of  the 
conductor  in  the  course  of  his  employment, 
and  there  was  other  testimony  to  the  same 
effect.  Thus,  Mrs.  Barton,  a  witness,  tes- 
tified that  when  the  conductor  caught  hold 
of  the  plaintiff,  he  said:  'Stay  off  until  the 
people  get  ouV  This  was  evidence  that 
what  the  conductor  did  was  not  only  in  the 
course  of  his  employment,  but  in  the  sup- 
posed performance  of  his  duty  in  the  order- 
ly management  of  the  passengers  leaving 
and  entering  the  train.  If  in  so  doing  he 
used  unnecessary  violence,  the  employer 
would  be  liable,  and  the  jury  have  so 
found." 

In  Berryman  v.  Pennsylvania  R.  Co. 
(1910)  228  Pa.  621,  30  L.R.A.(N.S.)  1049, 
77  Atl.  1011,  the  grounds  upon  which  the 
court  refused  to  accept  the  contention  of 
counsel  that  a  special  officer  emploved  by 
a  railway  company  was  acting  in  the  line 
of  his  duty  when  he  assaulted  the  plaintiff 
were  thus  stated:  The  decisions  cited  "deal 
either  with  cases  where  a  special  duty 
towards  the  injured  party,  arising  out  of 
the  contract  relation,  was  violated,  as  in 
the  case  of  a  conductor  who,  in  collecting 
fares  or  tickets  from  passengers,  or  in  pre- 
serving peace  and  order  in  his  car,  commits 
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ed  with  the  actual  work  of  transportation, 
or  with  the  perfornuince  of  such  incidental 
and  supplementary  duties  as  may  be  im- 
posed upon  tliem  by  specific  instructions  re- 
garding the  conduct  to  be  observed  towards 
passengers.  In  a  case  where  the  plaintiff 
had  been  wrongfully  arrested  on  a  train 
by  police  officers,  acting  in  pursuance  of  a 
telegram  received  from  the  defendant's 
agent,  it  was  declared  by  the  court  that  if 
the  conductor  of  the  train  had  participated 
in  the  tort  of  a  telegram  received  from 
the  company's  agent,  the  defendant  would 


have  been  liable,  both  for  the  reason  that 
"the  subject  was  within  the  general  line 
of  his  duty,"  and  also  for  the  reason  that 
"it  was  his  duty  under  ordinary  circum- 
stances, as  already  said,  to  protect  his 
passengers  from  trespass  while  under  his 
care;  and  if  he  stood  by  and  saw  them  il- 
legally molested  in  any  way  without  au 
effort  to  protect  them,  it  would  be  negli- 
gence for  which  the  defendant  would  be 
liable."  M 

But  the  second  of  the  grounds  thus  as- 
signed reflects  a  conception  of  the  carrier's 


a  wilful  and  malicious  assault  on  a  pas- 
senger; or,  where  an  officer  makes  violent 
assault  while  engaged  in  making  arrests. 
In  every  such  case  the  employee  is  directly 
in  the  line  of  his  duty,  in  the  sense  that  he 
presently  engaged  in  doing  the  work  for 
which  he  was  employed.  It  is  the  duty  of 
the  conductor  to  make  his  collections,  and 
it  is  the  duty  to  maintain  order  in  the  car 
for  the  protection  of  passengers;  and  it  is 
as  well  the  duty  of  the  policeman  to  make 
arrests  when  proper  occasion  arises.  It  is 
for  such  purposes  these  employees  are  en- 
gaged. If  the  assault  in  this  case  had  been 
made  by  Bledsoe  in  the  course  of  an  attempt 
to  arrest  the  plaintiff,  it  might  be  con- 
tended that  it  was  done  when  in  the  line 
of  his  duty,  and  it  would  be  a  question  for 
the  jury  to  decide;  but,  as  we  have  said, 
every  circumstance  shows  that  here  no  ar- 
rest was  intended ;  the  plaintiff  does  not  as- 
sert that  it  was,  shows  no  circumstance  that 
indicates  it,  while  Bledsoe  positively  asserts 
that  it  was  not.  Or,  if  it  had  been  made 
in  the  attempt  to  do  anything  that  Bledsoe 
was  employed  to  do,  as,  for  instance,  keep- 
ing the  peace,  suppressing  disorderly  con- 
duct, discovering  crime,  a  like  result  would 
follow.  This  is  the  extent  to  which  the 
cases  cited  go.  The  distinction  is  too  ap- 
parent to  require  further  discussion.  Ordi- 
narily whether  the  assault  was  committed 
in  the  line  of  the  servant's  duty  is  a  ques- 
tion for  the  jury;  but  no  question  of  fact 
is  ever  submitted  to  a  jury  except  it  is 
raised  by  the  evidence." 

In  Artherholt  v.  Erie  Electric  Motor  CJo. 
(3905)  27  Pa.  Super.  Ct.  141,  the  case  was 
held  to  be  for  the  jury  where  there  was 
testimony  waranting  the  inference  that  the 
conductor,  being  angered  because  the  plain- 
tiff rang  the  signal  bell,  or  by  mistake 
pulled  the  cord  which  registered  fares,  made 
a  wanton  and  malicious  assault  upon  him, 
which  was  neither  instigated  nor  authorized 
by  his  employer,  but  was  in  violation  of  the 
standard  rules  of  the  company  requiring  the 
conductors  to  treat  passengers  civilly.  In 
the  Greb  Case,  infra,  this  decision  was  said 
to  proceed  upon  the  ground  that  as  the  con- 
ductor "was  the  employee  to  whom  the  com- 
pany had  intrusted  the  safe  carriage  of 
the  plaintiff,  the  company  owed  to  him  the 
duty  to  protect  him  against  the  conductor's 
unprovoked  and  wanton  assault  committed 
while  the  plaintiff  was  being  transported, 
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and  the  conductor  was  engaged  in  executing 
the  contract  of  carriage." 

In  Greb  v.  Pennsylvania  R.  Co.    (1909) 
41  Pa.  Super.  Ct.  61,  72,  where  a  passenger, 
after  having  alighted  from  a  train,  was  pur- 
sued  along   the   station   platform    by   the 
baggage  master  and  the  conductor  of  the 
train,    and    wantonly    and   maliciously   as- 
saulted, the  liability  of  the   railroad  com- 
pany was   denied   on   the  ground   that  the 
acts  of  the  assailants  were  outside  of  the 
scope  of  their  employment.     The  court  re- 
viewed all  the  Pennsylvania  decisions,  and 
expressed  the  opinion  that  they  did  not  sus- 
tain the  broad  proposition  upon  which  the 
instructions    of    the    trial    judge    must    be 
taken   to  have  proceeded,  vise,,  that   "it  is 
the  'absolute  duty,  of  the  carrier  to  protect 
the  passenger  against  the  assaults  and  vio- 
lence of   its  servants,   not  only   while   the 
passenger  is  being  transported,  but  so  long 
OS  the  relation  exists;  therefore  if  the  pas- 
senger is  anywhere  on  the  carrier's  premises 
legitimately,  as  an   intending  or  departing 
passenger,  the  range  or  scope  of  employment 
of  the  servant  who  commits  an  unprovoked, 
unlawful,  and  malicious  assault  upon  him  is 
immaterial   in   determining  as   to  the  car- 
rier's liability."     It  was  remarked  that  '*if 
the  brakeman  had  followed  the  plaintiff  into 
the  waiting  room  of  the  station,   if  there 
was  one,  and  there  committed  the  assault, 
or  had  vindictively  assaulted  an  intending 
passanger  the  moment  he  entered   the  de 
fendant's  station,  or  if,  to  use  the  illustra- 
tion suggested  by   api>ellant'8  counsel,  the 
assault  on  the  plaintiff  on  the  station  plat- 
form had  been  made  by  a  track  walker,  who, 
after  the  train  had  left,  had  deserted  hia 
duty    of    inspecting    the    tracks,    the   case 
would  not  be  different  in  principle.     While 
general  expressions  may  be  found  in  cases 
outside    this    commonwealth,    which,    con- 
sidered apart  from  the  context  and  the  facts 
of  the  case,  may  seem  to  give  support  to 
the  proposition  as  above  stated,  yet  a  care- 
ful examination  will  show  that  in  most  of 
these  cases  some  othe'r  element  entered  into 
the  decision.    At  any  rate,  no  Pennaylvania 
case  that  has  been  cited,  or  that  we  have 
been  able  to  find  after  diligent  investigation, 
goes  to  that  extreme." 

MDuggan  V.  Baltimore  &  O.  R.  Co. 
(1893)  159  Pa.  248,  39  Am.  St.  Rep.  672, 
28  AU.  182,  186. 
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liability  which  is  plainly  inconsistent  with 
the  position  indicated  by  some  cases. 

South  Carolina. — In  this  state  a  passen- 
ger apparently  cannot  recover  for  an  as- 
sault by  the  carrier's  servant,  unless  it  was 
committed  by  him  in  the  course  of  his  em- 
ployment; this  phrase  being  understood  in 
the  same  restricted  sense  as  it  bears  in  the 
Pennsylvania  cases.M 

Tennessee, — In  this  state  the  liability  of 
a  carrier  is  determined  with  reference  to 
the  theory  of  an  implied  obligation  on  his 
part  to  protect  passengers  against  tlie  wil- 
ful torts  of  his  servants.  ^  In  a  case  where 
the  imprisonment  of  an  innocent  person 
on  a  charge  of  attempting  to  pass  counter- 
feit money  was  wrongfully  procured  by  a 
railroad  detective  while  acting  within  the 
scope  of  his  authority,  the  railroad  company 
was  declared  to  be  liable,  although  in  this 
particular  matter  he  exceeded  his  author- 
ity and  acted  contrary  to  his  instructions 
respecting  the  caution  to  be  exercised  in 
dealing    with    supposed    offenders.^      The 


ground  thus  relied  upon  seems  to  indicate 
that  tliis  is  one  of  the  jurisdictions  in 
which  the*  liability  of  the  carrier  for  a 
wrongful  use  of  criminal  process  is  deter- 
mined upon  a  footing  different  from  that 
which  is  adopted  in  actions  for  other  wil- 
ful torts. 

Tex€M. — In  the  earliest  case  in  which  the 
supreme  court  had  occasion  to  consider  the 
subject  of  a  carrier's  liability,  an  action 
was  held  to  be  maintainable  in  respect  of 
an  assault  which  was  manifestly  within  the 
scope  of  the  tort  feasor's  employment,  and 
the  language  of  the  opinion  does  not  show 
whether  the  right  of  recovery  was  viewed 
as  being  conditional  upon  the  torts  being 
of  that  description.  08  Shortly  afterwards, 
however,  it  was  declared  to  be  "settled  law 
that  unwarrantable  assaults  upon  passen- 
gers by  a  carrier's  servients  are  breaches  of 
the  contract  of  carriage,  and  as  such  im- 
pose liability  upon  the  carrier."  w  A  few 
years  later  the  theory  of  a  contractual  ob- 
ligation  on   the   carrier's   part  to   protect 


MIn  Redding  v.  South  Carolina  R.  Co. 
(1871)  3  S.  C.  1,  16  Am.  Rep.  681,  the  en- 
forceability of  the  claim  was  held  to  be  a 
question  for  the  jury  upon  evidence  that  a 
negro  passenger  had  been  assaulted  and 
dragged  out  of  the  parlor  at  a  station  by 
an  employee  who  attended  to  the  cleaning 
of  the  room,  and  that  the  employee  had  been, 
ordered  to  exclude  negroes  from  the  room. 

That  the  above  decision,  although  ren- 
dered more  than  forty  years  ago,  is  still  re- 
garded as  a  valid  precedent,  would  seem  to 
be  a  permissible  inference  from  the  recent 
ruling  in  Taber  v.  Seaboard  Air  Line  R.  Co. 
(1908)  81  S.  C.  317,  62  S.  E.  311,  to  the 
effect  that  a  passenger  may  recover  punitive 
damages  against  a  carrier  for  such  wilful 
acts  of  his  servants  as  are  done  within  the 
apparent  scope  of  their  authority. 

M  In  R.  R.  Springer  Transp.  Co.  v.  Smith 
(1886)  16  Lea,  498,  1  S.  W.  280,  the  owners 
of  a  steamboat  were  held  to  be  liable  for 
injuries  resulting  from  an  unwarrantable 
assault  made  by  the  mate  upon  a  deck 
passenger,  whom  he  had  ordered  to  move  to 
another  place.  The  defense  unsuccessfully 
put  forward  was  that,  as  the  act  of  moving 
had  been  completed  before  the  assault  was 
committed,  the  tortious  act  was  not  within 
the  scope  of  the  mate's  employment.  The 
autnority  relied  on  was  Pendleton  v.  Kins- 
lev  (1871)  3  Cliif.  410,  Fed.  Cas.  No. 
1(),922. 

In  Pullman  Palace  Car  Co.  v.  Gavin 
(1893)  93  Tenn.  53,  21  L,R.A.  298,  42  Am. 
St.  Rep.  902,  23  S.  W.  70,  the  liability  of 
a  sleeping  car  company  for  the  theft  of  a 
passenger's  money  by  the  porter  of  a  sleep- 
ing car  was  put  upon  the  ground  that  he 
was  charged  with  the  performance  of  the 
company's  duty  in  respect  of  watching  and 
protecting  the  propertv  of  passengers. 

In  Tx)uisville  &  N.  R.  Co.  v.  Ray  (1898) 
101  Tenn.  1,  46  S.  W.  554,  the  court  affirmed 
40  L.R,A.(N.S.) 


a  verdict  in  favor  of  a  person  who  had  been 
pushed  off  the  step  of  a  train,  although  he 
was  unable  to  say  who  had  struck  him,  and 
could  only  testify  that  it  was  a  person  who 
wore  the  uniform  of  a  railway  employee. 
The  court  laid  it  down  that  "a  passenger 
[of  a  train]  is  not  only  entitled  to  civil 
treatment  at  the  hands  of  all  employees, 
but  to  their  protection,  and  the  railroad 
company  will  be  held  liable  for  any  act  of 
rudeness  and  oppression  resulting  in  injury 
to  a  passeno^er  at  the  hands  of  any  of  its 
employees  while  on  the  train,  the  safety  and 
proper  treatment  of  the  passengers  being 
within  the  scope  of  employment  and  range 
of  duties  of  every  employee." 

In  Knoxville  fraction  Co.  v.  Lane  (1899) 
103  Tenn.  370.  46  L.R.A.  549,  53  S.  W.  557, 
the  misconduct  of  a  motorman  of  a  street 
car  in  making  indecent  and  insulting  re- 
marks to  and  concerning  a  female  passenger 
was  held  to  be  imputable  to  the  railway 
company,  on  the  ground  that  it  was  a 
breach  of  the  carrier's  absolute  contractual 
duty  to  protect  its  passengers  from  the  vio- 
lence and  insults  of  its  servants. 

VJ  Eichengreen  v.  Louisville  &  N.  R.  Co. 
(1896)  96  Tenn.  229,  31  L.R.A.  702,  54  Am. 
St.  Rep.  833,  34  S.  W.  219. 

"Texas  &  P.  R.  Co.  v.  Graves  (1882)  2 
Posey,  Unrep.  Cas.  (Tex.)  306  (passenger 
had  been  struck  by  a  conductor,  acting  un- 
der the  mistaken  impression  that  he  was  a 
bad  character  and  was  about  to  rob  another 
passenger). 

W  International  &  G.  N.  R.  Co.  v.  Kentle 
(1883)  2  Tex.  App.  Civ.  Cas.  (Willson)  202. 
The  precedent  relied  upon  was  Pendleton  v. 
Kinsley  (1871)  3  ClifT.  416,  Fed.  Cas.  No. 
10,922.  The  i-ulinp^  of  the  court  that  a  plcii 
alleging  that  the  servant  was  actinia  beyond 
the  scope  of  his  authority  would,  if  sus- 
tained by  the  testimony,  conntitnte  a  good 
defense,  is  presumablv  to  be  understood  as 
66 
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his  passengers  was  again  explicitly  adopt- 
ed. 100  For  a  considerable  period  that  the- 
^— »  ■  ■■ 

having  reference  to  a  range  dt  functions 
which  would  embrace  the  proper  tniatment 
of  passengers.  Otherwise  it  would  be  incon- 
sistent with  the  statement  quoted  in  the 
text. 

100  In  Dillingham  v.  Anthony  (1889)  73 
Tpx.  47,  3  L.R.A.  634,  15  Am.  St  Rep.  753, 
11  S.  W.  139,  the  plaintiff,  who  was  stand- 
ing on  the  platform  of  a  railway  car,  re- 
fused to  comply  with  the  conductor's  order 
to  enter  the  car,  and  in  the  altercation  that 
ensued  some  blows  were  exchanged  between 
them.  The  conductor  then  went  away  for 
a  while,  and,  when  he  returned,  struck  the 
plaintiff  with  a  ticket  punch.  Held,  that 
the  receivers  operating  the  railway  were 
liable  in  their  official  capacity  for  the  in- 
jury. The  court  said:  "It  is  urged  that 
the  court  erred  in  charging  that  defendants 
would  be  liable  if  the  acts  of  the  conductor 
were  wilful  and  malicious.  There  is  no 
doubt  that  ordinarily  the  master  is  not 
liable  for  an  injury  resulting  from  the  wil- 
ful and  malicious  acts  of  nis  agent,  not 
done  in  the  course  of  his  employment.  This 
is  the  rule  in  all  cases  in  which  the  lia- 
bility of  the  master  depends  on  the  sole 
fact  that  the  person  who  inflicted  the  in- 
jury was  in  some  business  his  servant;  and 
if  upon  inquiry  it  be  found  that  the  act 
was  not  done  while  in  the  transaction  of 
the  master's  business,  then  the  act  is  not 
to  be  deemed  the  act  of  the  master,  for  as 
to  that  the  wrongdoer  was  not  his  servant. 
The  rule,  however,  cannot  be  applied  in  a 
case  in  which  the  master,  by  contract,  ex- 
press or  implied,  is  under  obligation  to 
protect  the  injured  person  from  the  serv- 
ant's wrongful  act  as  well  as  his  own. 
When  a  duty  is  thus  imposed  on  the  master 
the  servant  employed  to  discharge  it  is  the 
representative  of  the  master,  for  whose  acts, 
whether  of  omission  or  commission,  result- 
ing in  injury  to  the  person  entitled  to  have 
the  duty  performed,  the  master  must  be 
held  as  fully  responsible  and  liable  to  make 
at  least  actual  compensation  as  though  the 
act  were  his  own  personal  act.  In  such 
cases  if  the  servant  does  what  the  master 
could  not  do  nor  suffer  to  be  done  without 
violation  of  the  particular  duty  resting 
upon  him,  or  if  the  servant  omits  to  do 
that  requisite  to  the  full  discharge  of  the 
master's  incumbent  duty,  then  the  master 
must  be  held  responsible  for  the  servant's 
wrongful  or  malicious  act  or  omission;  for 
otherwise  it  would  result  that  a  master 
might  relieve  himself  from  obligation  to 
perform  a  duty  fixed  by  contract  or  other- 
wise by  the  employment  of  servants  to  con- 
duct the  business  to  which  the  duty  attaches. 
The  master's  obligation  cannot  thus  be 
avoided;  and  whether  the  servant's  act  vio- 
lative of  the  master's  dutv  be  wilful  or  ma- 
licious  is  a  matter  of  no  importance  in 
determining  the  liability  and  obligation  of 
the  master  to  make  actual  compensation  to 
the  injured  person." 

1  In  Texas  Midland  R.  Co.  v,  Pean  (1905) 
40  L.R.A.(N.S.) 


ory  was  applied  without  any  qualification,  i 
Recently,    however,   the   position    has  been 

98  Tex.  517,  70  L.R.A.  943,  85  S.  W.  1135, 
the  tort  involved  was  a  wrongful  arrest. 
In  International  &  G.  N.  R.  Co.  v.  Miller 

(1894)  9  Tex.  Civ.  App.  104,  28  S.  W.  233 
(writ  of  error  denied  in  (1895)  87  Tex. 
430,  29  S.  W.  235 ) ,  a  railroad  company  was 
held  liable  for  injuries  inflicted  upon  a 
negress,  of  which  the  proximate  cause  was 
the  excessive  and  unnecessary  force  used  by 
a  passenger  called  upon  by  the  conductor 
to  assist  him  in  removing  her  from  the  car 
set  apart  to  whites. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Kendrick 

(1895)  —  Tex.  Civ.  App.  — -,  32  S.  W.  42, 
it  was  held  that  a  breach  of  the  company's 
duty  as  to  protection  was  not  predicable 
on  the  ground  that  the  station  agent  re- 
fused to  give  a  passenger,  waiting  to  take 
a  train,  the  name  of  a  town  where  ebe 
could  procure  accommodation  for  a  sick 
child. 

In  Texas  &  P.  R.  Co.  v.  Bowlin  (1895) 
—  Tex.  Civ.  App.  ^,  32  S.  W.  918,  a  rail- 
road company,  which  employed  a  policeman 
at  a  depot  to  look  after  passengers,  wa«; 
held  to  be  liable  to  a  passenger  for  loss  of 
an  eye,  caused  by  the  policeman  striking 
him  with  a  billy.  The  passenger,  after  haT- 
ing  been  roused  from  a  drunken  sleep,  had 
started  to  his  train,  and  at  the  time  when 
he  was  assaulted  was  merely  attempting  to 
come  back  into  the  depot. 
•  In  Houston  k  T.  C.  R.  Co.  v.  Washington 
(1895>  —  Tex.  Civ.  App.  — ,  30  S.  W.  719, 
where  a  brakeman  assaulted  and  ejected  a 
passenger  who  had  tendered  his  fare,  the 
court  rejected  the  contention  that  the  de- 
fendant could  not  be  held  liable  unless  tbe 
brakeman  had  acted  within  the  scope  of  his 
employment. 

In  St.  Louis  Southwestern  R.  Co.  v.  John- 
son (1902)  29  Tex.  Civ.  App.  184,  68  S. 
W.  58,  a  railway  company  was  held  to  be 
liable  for  an  unwarranted  assault  commit- 
ted by  a  conductor  upon  a  disorderly  pas- 
scjiger  whom  he  was  trying  to  quiet. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Luther 
(1905)  40  Tex.  Civ.  App.  517,  90  8,  W.  44, 
where  the  right  of  the  plaintiff  to  recover 
damages  in  respect  of  insults  offered  to  his 
wife  by  a  negro  woman  employed  to  take 
care  of  a  waiting  room  was  affirmed,  the 
court  explained  its  position  as  follon's: 
"The  law  seems  to  be  now  well  settled  that 
the  carrier  is  obliged  to  protect  his  passen- 
ger from  violence  and  insult  from  whatso- 
ever source  arising.  He  is  not  regarded  as 
an  insurer  of  his  passengers'  safety  against 
every  possible  source  of  danger,  but  he  is 
bound  to  use  all  such  reasonable  precau- 
tions as  human  judgment  and  foresight  are 
capable  of  to  make  his  passengers'  journey 
sa.'e  and  comfortable.  He  must  not  only 
protect  his  passengers  against  the  violence 
and  insults  of  strangers  frnd  copassengers, 
but,  a  fortiorif  against  the  violence  and  in- 
sults of  his  own  servants.  If  his  duty  to 
the  passenger  is  not  performed,  if  this  pro- 
tection is  not  furniBned,  but^  Qj^  the  cod* 
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taken  that  the  carrier's  duty  to  protect  a 
given  passenger  is  not  absolute,  but  is  predi- 


cable   only    in    respect   of   servants   whose 
delegated  functions  have  an  immediate  con- 


trary, the  passenger  is  assaulted  and 
insulted  through  the  negligence  or  the  wilful 
misconduct  of  the  carrier's  servant,  the  car- 
rier is  necessarily  responsible.  And  it  seems 
to  us  it  would  be  a  cause  of  profound  re- 
gret if  the  law  were  otherwise.  The  carrier 
selects  his  own  servants,  and  can  discharge 
them  when  he  pleases,  and  it  is  but  reason- 
able that  he  should  be  responsible  for  the 
manner  in  which  they  execute  their  trust." 

In  Carpenter  v.  Trinity  &  B.  Valley  R. 
Co.  (1909)  65  Tex.  Civ.  App.  627.  119  S. 
W.  335,  the  remarks  of  a  conductor  that, 
if  other  conductors  had  carried  her  child 
without  pay,  he,  if  in  her  place,  would  not 
give  them  away,  and  would  not  tell  it  on 
them,  are  not  open  to  the  construction  of 
charging  her  with  undue  inCimacy.  with 
them.  The  judgment  entered  on  this  ver- 
dict was  set  aside,  but  merely  on  account 
of  error  in  an  instruction  by  which  the 
jury  were  told  that  the  plaintiff  was  guilty 
of  a  criminal  offense  if  her  child  had  been 
carried  without  payment  of  fare. 

In  Missouri,  K.  &  T.  R.  Co.  y.  Morgan 
(1911)  —  Tex.  Civ.  App.  — -,  138  S.  W.  216, 
plaintiff's  wife,  desiring  to  go  to  A.,  where 
she  resided,  and  believing  that  defendant's 
fast  train  stopped  there  to  let  off  interstate 
passengers  such  as  she  was,  boarded  the 
train  in  accordance  with  the  direction  of 
defendant's  station  agent,  who  sold  her  a 
ticket.  After  having  beeh  directed  to 
change  from  one  car  to  another  en*rou<f, 
she  was  informed  by  the  defendant's  con- 
ductor that  the  train  would  not  stop  at  A., 
and  that  she  would  either  have  to  pay  her 
fare  to  D.,  or  alight  at  the  last  stopping 
place  before  the  train  reached  A.  She  de- 
clined to  do  either  of  these  things,  where- 
upon the  conductor  said  to  her  that,  if  she 
lived  at  A.,  she  knew  that  the  train  did  not 
stop  there,  and  then,  before  attempting  to 
eject  her,  said,  "Do  not  disgrace  yourself 
here."  He  then  pulled  her  up  out  of  her 
seat  and  called  on  the  auditor  to  help  him 
to  eject  her.  She  then  paid  the  fare  de- 
manded to  the  next  station.  Held,  that  the 
statements  of  the  conductor  imputed  a 
falsehood  to  her  as  well  as  a  charge  of  dis- 
graceful conduct,  and  that,  if  this  distressed 
and  humiliated  her,  plaintiff  was  entitled  to 
recover  damages  therefor. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Brown 
( 1 91 1 )  —  Tex.  Civ.  App.  — ,  1 36  S.  W.  1076, 
an  instruction  to  find  for  the  plaintiff  if. 
his  decedent  was  pushed  from  the  train  by 
the  porter,  and  the  porter  was  acting  "with- 
in the  apparent  scope  of  his  autliority," 
was  held  to  be  error,  for  the  reason  that  the 
uncontradicted  evidence  showed  that  it  was 
no  part  of  the  porter's  duty,  express  or 
implied,  to  collect  fares  or  put  parties  off 
the  train.  "But  it  was  error  in  favor  of 
appellant.  If  the  deceased  was  a  passenger 
on  appellant's  train,  and  was  wrongfully 
pushed  therefrom  by  the  porter  or  any 
other  servant  of  appellant,  the  appellant 
would  be  responsible  for  such  wrongful  act, 
40  L.R,A,(N.S.) 


without  reference  to  the  authority  of  such 
servant,  real  or  apparent." 

In  Fielder  y.  St.  Louis,  B.  &  M.  R.  Co. 
(1908)  61  Tex.  Civ.  App.  244,  112  S.  W. 
699,  where  the  plaintiff  was  assaulted  by 
a  roadmaster  in  the  course  of  a  personal 
altercation  between  them,  it  was  held  that, 
as  he  was  entitled  at  least  to  nominal  dam- 
ages, even  though  the  damages  alleged  re- 
sulted from  other  causes  (defense  was  that 
injuries  were  due  to  plaintiff's  alcoholism), 
it  was  error  to  instruct  the  JU17  to  find  for 
defendant  if  the  damages  did  not  result 
from  the  assault. 

The  carrier  was  also  held  liable  in  Texas 
&  P.  R.  Co.  y.  Edmond  (1896)  —  Tex.  Civ. 
^PP-  — 9  29  S.  W.  618  (passenger  kicked  off 
the  step  of  a  car,  was  held  entitled  to  re- 
cover, although  he  was  drunk  at  the  time) ; 
Texas  &  P.  R.  Co.  y.  Jones  (1897)  —  Tex. 
Ciy.  App.  — ,  39  S.  W.  124  (woman  insulted 
in  waiting  room  by  station  agent's  wife) ; 
Galveston  H.  &  S.  A.  R.  Co.  v.  La  Prelle 

(1901)  27  Tex.  Civ.  App.  496,  65  S.  W.  488 
(conductor  assaulted  passenger  with  whom 
he  had  quarreled  about  the  payment  of  the 
fare) ;  Houston  &  T.  C.  R.  Co.  y.  Batchler 
(1904)  37  Tex.  Civ.  App.  116,  83  S.  W. 
902  (similar  facts)  ,*  Missouri,  K.  k  T.  R. 
Co.  y.  Gaines  (1904)  35  Tex.  Civ.  App.  257, 
79  S.  W.  1104  (plaintiff  assaulted  and  in- 
sulted by  conductor) ;  San  Antonio  Traction 
Co.  y.  Lambkin  (1907)  —  Tex.  Civ.  App. 
— ,  99  S.  W.  674  (insulting  language  used 
by  conductor  of  street  car) ;  Texas  k  P.  R. 
Co.  v.  Cassidy  (1911)  —  Tex.  Civ.  App.  — , 
137  S.  W.  389  (point  principally  discussed 
was  whether  relationship  of  carrier  and  pas- 
senger had  ended  when  tiie  latter  was  as- 
saulted by  a  porter). 

In  the  following  cases  where  the  right  of 
recovery  was  affirmed,  the  existence  .of  the 
duty  of  protection  was  presumably  taken 
for  granted,  although  it  was  not  explicitly 
referred  to;  Texas  k  P.  R.  Co.  v.  Tarking- 
ton  (1901)  27  Tex.  Civ.  App.  363,  66  S.  W. 
137  (words  of  conductor  importing  that  a 
female  passenger  who  had  brought  a  child 
on  the  train  without  taking  a  ticket  for  it 
was  attempting  to  evade  the  payment  of  its 
fare) ;    Denison    k    S.    R.    Co.    v.    Randell 

(1902)  29  Tex.  Civ.  App.  460,  69  S.  W. 
1013  (ejection  of  a  passenger  who  had  paid 
his  fare) ;  San  Antonio  Traction  Co.  v. 
Crawford  (1902)  —  Tex.  Civ.  App.  — ,  71 
S.  W.  306  (motorman  addressed  a  female 
passenger  in  an  insulting  manner,  and  shook 
his  fingers  and  an  iron  bar  in  her  face,  after 
she  had,  against  her  will,  been  carried  past 
her  destination) ;  El  Paso  Electric  R.  Co. 
V.  Alderete  (1904)  36  Tex.  Civ.  App.  146, 
81  S.  W.  1240  (passenger  ejected  b^  con- 
ductor from  a  street  car  for  refusing  to 
unfold  his  transfer  ticket  upon  handing  it 
to  the  conductor;  such  refusal  not  a  valid 
reason  for  ejection)  ;  Missouri,  K.  k  T.  R. 
Co.  v.  Gerren  (1909)  57  Tex.  Civ.  App.  34, 
121  S.  W.  905  (assault  by  train  auditor)  ; 
Dallas  Consol.  Electric  Street  R.  Co.  v.  Gil- 
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Washington, — It  was  recently  laid  down 
that  the  contract  on  the  part  of  a  carrier 
is  "to  safely  carry  its  passengers,  and  to 
compensate  them  for  all  unlawful  and  tor- 
tious injuries  inflicted  by  its  servants."  < 
From  this  unqualified  language  the  only 
reasonable  inference  is  that,  in  respect,  at 
least,  of  torts  other  than  the  wrongful  use 
of  criminal  process,  a  carrier's  liability  in 
this  state  is  deemed  to  be  absolute.  7  In  one 
case  the  right  of  plaintiff  to  recover  against 


a  carrier  in  respect  of  a  wrongful  arrest 
was  denied  on  the  ground  that  the  servant 
at  wliose  instance  he  was  arrested  was  not 
shown  to  have  been  acting  within  the  scope 
of  his  authority.  < 

West  Virginia. — ^The  doctrine  adoi^ted  in 
this  state  is  that,  "in  the  case  of  a  pas- 
senger, the  carrier  is  not  allowed  to  say 
that  the  assault  or  wilful  wrong  of  the 
servant  was  an  excess,  outside  his  duty, 
and  his  own  personal  act."  9     In  one  case 


trust."  The  langua«:e  of  the  court  in  New 
Jersey  S.  B.  Co.  v.  Brockett  (1887)  121  U. 
S.  637,  30  L.  ed.  1049,  7  Sup.  Ct.  Rep.  1039, 
was  also  referred  to  with  approval. 

See  also  Norfolk  &'  W.  R.  Co.  v.  Brame 
(1D09)  109  Va.  422,  63  S.  £.  1018,  where 
a  railway  company  was  held  liable  for  the 
act  of  a  brakeman  in  assaulting,  without 
justification,  a  disorderly  passenger  after 
the  latter  had  been  removed  to  another  car. 
The  statement  of  the  law  in  Hutchinson  on 
Carriers  was  adopted  as  correct. 

^Blomsness  v.  Puget  Sound  Electric  R. 
Co.  (1907)  47  Wash.  620,  17  L.RA.(N.S.) 
763,  92  Pac.  414   (assault). 

7  In  the  context  of  the  passage  quoted  in 
the  text  it  was  remarked  tnat  the  defendant 
would  not  be  liable,  unless  the  act  com- 
plained of  was  "within  the  scope  of  the 
servant's  employment,"  and  also  within  the 
apparent  scope  of  the  master's  business. 
These  statements,  if  taken  literally,  might 
he  thought  to  connote  a  narrower  range  of 
liability  than  that  of  a  guarantor;  but  their 
actual  significance  is  indicated  by  the  cir- 
cumstances that  the  question  upon  which 
the  decision  actually  turned  was  whether 
the  relationship  of  carrier  and  passenger 
had  ceased  at  the  time  when  the  alleged 
assault  was  made. 

*  Cunningham  v.  Seattle  Electric  R.  &  P. 
Co.  (1892)  3  Wash.  471,  28  Pac.  745  (arrest 
by  conductor  for  disorderly  conduct).  The 
only  precedent  cited  was  Galveston,  H.  k  S. 
A.  R.  Co.  V.  Donahoe  (1882)  56  Tex.  162. 

»Bcss  V.  Chesapeake  &  0.  R.  Co.  (1891) 
35  W.  Va,  492,  29  Am.  St.  Rep.  820,  14 
S.  E..234.  "It  is  among  the  implied  pro- 
visions of  the  contract  between  a  passenger 
and  a  railway  company  that  the  latter  has 
employed  suitable  servants  to  run  its  trains, 
and  that  passengers  shall  receive  proper 
treatment  from  them;  and  a  violation  of 
this  implied  duty  or  contract  is  actionable 
in  favor  of  the  passenger  injured  by  its 
breach,  though  the  act  of  its  servant  was 
wilful  and  malicious,  as  for  a  malicious  as- 
sault upon  a  passenger,  committed  by  any 
of  the  train  hands,  whether  within  the  line 
of  his  employment  or  not.  The  duty  of  the 
carrier  towards  a  passenger  is  contractual, 
and  among  other  implied  obligations  is  that 
of  protecting  a  passenger  from  insults  or 
assaults  by  other  passengers  or  by  their 
own  servants.  2  Wood,  Railway  Law,  p. 
1194.  There  is  no  inquiry  in  such  a  case 
as  to  whether  the  wrong  to  the  passenger 
is  within  the  scope  of  his  authority,  or 
whether  his  act  is  wanton." 
40  L.R.A.(N.S.) 


In  Rickettfl  v.  Chesapeake  &  0.  "R.  Co. 
(1890)  33  W.  Va.  433,  7  L.R.A.  364,  25 
Am.  St  Rep.  901,  10  S.  E.  801  (decided  a 
year  before  the  above  case),  the  liability 
of  tb«  carrier  for  an  assault  made  by  a 
brakeman  during  a  personal  altercation  be- 
tween him  and  a  passenger  who  was  smok- 
ing in  the  ladies'  car  was  taken  for  granted; 
the  only  question  considered  being  the  right 
of  the  plaintiff  to  recover  exemplary  dam- 
ages. 

The  doctrine  that  a  carrier  is  under  an 
absolute  contractual  duty  to  protect  pas- 
sengers from  wilful  and  unlawful  injury 
by  its  servants  was  also  applied  in  Layne 
V.  Chesapeake  k  O.  R.  Co.  (1909)  66  W. 
Va.  607,  67  S.  E.  1103,  where  the  plaintiff's 
decedent  was  shot  by  a  special  policeman 
in  the  course  of  an  altercation  which  arose 
out  of  the  nonpayment  of  the  fare.  The 
effect  of  the  decision  is  thus  stated  in  the 
syllabus  of  the  court:  A  public  officer,  spe- 
cially employed  by  a  carrier  to  perform 
services  for  it,  is  its  servant  while  acting 
within  the  scope  of  his  employment;  and 
if  he,  in  the  performance  of  such  services, 
wrongfully  inflicts  an  injury  upon  a  passen- 
ger, the  carrier  is  liable,  though  the  injury 
was  wilful  and  malicious,  and  prompted  by 
personal  motive,  such  as  resentment  of  in- 
sults or  punishment  for  a  wrong  perpetrat- 
ed upon  himself.  It  was  held  not  to  be 
error  for  the  trial  judge  to  refuse  an  in- 
struction to  the  effect  (1)  that  the  jury 
should  find  for  the  carrier  if  the  injurious 
act,  which  was  incident  to  the  particular 
transaction  in  which  the  employee  was  en- 
gaged, was  not  within  the  scope  of  his  duty, 
and  (2)  that,  if  he  left  defendant's  train, 
engaging  in  a  quarrel  with  the  employee  or 
special  police  officer  b^  whom  he  was  killed, 
defendant  was  not  liable.  The  latter  in- 
struction was  held  to  have  been  properly 
modified  bv  the  insertion  of  the  word  "un- 
lawfully" before  "engaging."  It  should  be 
observed  that  the  words  "within  the  scope 
of  his  employment,"  as  used  in  the  syllabus, 
and  the  words  "within  the  scope  of  his 
duty,"  as  used  in  the  instruction  disap- 
proved, have  two  entirely  different  connota- 
tions. The  former  phrase  relates  to  the  dis- 
tinction prcdicable  between  acts  done  by  the 
tort  feasor  as  a  public  officer  and  acts  done 
by  him  as  a  servant.  The  latter  has  refer- 
ence to  the  general  rule  which  limits  the 
vicarious  liability  of  a  master  to  such  torts 
as  have  an  immediate  connection  with  the 
performance  of  the  servant's  duties, — a  rulo 
which   has   sometimes   been   viewed  as  not 
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the  liability  of  a  railway  company  to  a 
passenger  who  had  been  wrongfully  ar- 
rested was  affirmed  on  the  ground  that  the 
tort  was  a  violation  of  the  company's  con- 
tract to  treat  passengers  properly  and  carry 
them  safely.  *• 

Wisconsin. — The  actual  scope  of  the  ear- 
liest relevant  decision  in  this  state  was  that 
the  effect  of  the  contract  of  carriage  was 
to  render  the  defendant  railway  company 
liable  to  passengers  in  respect  of  the  wil- 
ful as  well  as  of  the  negligent  acts  of  its 
servants,  but  that  this  liability  was  re- 
stricted to  such  wilful  torts  as  were  within 
the  scope  of  the  tort  feasor's  employment.  H 
The   court  avowedly   followed   the   leading 


New  York  case  in  which  a  doctrine  of  a 
similar  purport  had  been  enunciated  two 
years  previously.  Fifteen  years  later, 
however,  the  conception  of  a  carrier's  abso- 
lute liability  in  respect  of  the  indemnifica- 
tion of  passengers  emerges  in  a  statement 
to  the  effect  that  the  defendant  railwav 
company  was  "responsible  for  the  acts  of 
the  officers  in  the  conduct  and  govemment 
of  the  train,  to  the  passengers  traveling  by 
it,  as  the  officers  would  be  for  themselves, 
if  they  were  themselves  the  owners  of  the 
road  and  train."  is  The  theory  upon  which 
two  subsequent  decisions  proceeded  was  that 
of  an  absolute  obligation  on  the  carrier's 
part  to  protect  his  passenger  against  the 


being  applicable  at  all  in  cases  where  a 
passenger  is  suing  a  carrier,  and  sometimes 
as  being  applicable  only  in  a  special  sense, 
determined  by  the  existence  of  the  contract 
of  carriage  and  its  resulting  obligations. 

For  other  cases  which  embody  the  doe- 
trine  stated  in  the  text,  see  Smith  v.  Nor- 
folk k  W.  R.  Co.  (1900)  48  W.  Va.  69,  36 
8.  £.  834  (defendant  held  liable  for  an  ag- 
gravated and  unjustifiable  assault  by  a  con- 
ductor upon  a  passenger  who  wai>  being 
ejected  for  disorderly  conduct) ;  Teel  v. 
Coal  &  Coke  Co.  (1909)  66  W.  Va.  316, 
66  S.  E.  470  (main  question  discil^sed  was 
whether  assault  by  brakeman  was  justifi- 
able as  being  made  for  defensive  purposes) ; 
McDade  v.  Norfolk  &  W.  R.  Co.  (1910)  67 
W.  Va.  682,  68  S.  E.  378  (similar  remark 
applies). 

lOQillingham  v.  Ohio  River  R.  Co.  (1891) 
35  W.  Va.  688,  14  L.R.A.  798,  29  Am.  St. 
Rep.  827,  14  S.  E.  243  (plaintiff,  having 
been  mistaken  for  the  actual  culprit,  was 
given  into  custody  by  a  conductor  on  a 
charge  of  disorderly  conduct).  The  court 
said:  *'It  makes  no  difference  what  was 
the  conductor's  motive  for  doing  the  act, — 
how  exclusively  personal  it  may  have  been, 
or  how  foreign  to  the  master's  business  then 
in  hand,  of  transporting  the  passenger,  if 
the  act  was  in  violation  of  the  master's 
duty  to  the  passenger,  which  it  was  the 
conductor's  duty  to  discharge  and  perform 
as  the  master's  servant  and  in  the  master's 
place.  And  the  same  principle  applies  to 
other  acts  in  the  same  circumstances,  such 
as  assault  and  battery."  In  answer  to  one 
of  the  interrogatories  the  jury  had  stated 
that  the  conductor  had  been  authorized  by 
the  company  to  cause  the  arrest,  but  did 
not  give  the  name  of  any  special  official, 
or  the  manner  or  the  time  of  conferring  the 
authority.  Commenting  upon  this  answer 
the  court  said:  "No  special  authority  from 
any  official  was  needed.  The  liability  o!  the 
company  grew  out  of  its  obligation  to  an- 
swer for  any  injury  inflicted  upon  the 
passenger  by  the  wilful  misconduct  or  neg- 
ligence of  its  servant,  who  was  put  in  charge 
of  the  train  for  the  purpose  and  with  the 
duty  of  carrying  the  passengers  safely. 
This  special  question  also  was,  therefore, 
immaterial;  and -if  it  had  been  answered  as 
\0  L.R.A.(N.S.) 


to  the  special  official  with  a  'No'  instead 
of  a  'Yes,'  it  would  still  have  been  the  dutr 
of  the  court  not  to  permit  it  to  control  tbe 
general  verdict." 

11  In  Milwaukee  A  M.  R.  Co.  v.  Finnev 
(1860)   10  Wis.  388,  where  a  conductor  bad 
wron^ully   expelled    a    passenger    from   a 
train,   the  court,   in  laying  down   the  law 
with   reference  to  a  new  trial,   thus  cum- 
mented    upon    Weed    v.    Panama    R.    Co. 
(1868)  17  N.  Y.  362,  72  Am.  Dec.  474,  "Tbe 
rule  established  by  that  case,  as  we  think 
with  much  reason,  is,  that  where  the  mis- 
conduct of  the  agent  causes  a  breach  of  the 
obligation  or  contract  of  the  principal,  then 
the  principal  will  be  liable  in  an  aiction, 
whetner  such  misconduct  be  wilful  or  ma- 
licious,  or  merely   negligent.     The  action, 
though  undeniably  in  tort,  is  treated  vir- 
tually as  an  action  em  oantractu  and  gov- 
erned by  the  same  rule  as  to  damages,  un- 
less the  malice  or  wantonness  of  the  agent 
is  brought  home  and  directly  charged  to  the 
principal.     In   this   case   the   contract  be- 
tween the  plaintiff  and  defendants  was,  that 
in  consideration  of  his  having  paid  to  them 
the  fee  demanded,  they  were  carefully  to 
transport  him  in  their  cars  from  Madison 
to  Edgerton.     It   is   no   defense  for  their 
breach  of  this  contract  that  it  was  occa- 
sioned  by   the   wilful    act   of  their  agent. 
The  corporation  was  incapable  of  executing 
it  except  through  the  meoium  of  its  agents. 
If  in  so  doing  they  violate  it,  no  matter 
from  what  motive,  their  acts  are  the  acts 
of  their  principals,  who  hold  them  out  to 
the  world  as  capable  and  faithful   in  the 
discharge  of  their  duties.    In  no  other  way 
could  the  company  be  held  to  a  performance 
of  its  contracts.    The  case  differs  materially 
from  those  cases  where  the  agent  or  servant 
goes  out  of  the  line  of  his  duty  in  the  serv- 
ice of  his  principal  or  master,  and  commits 
a  wilful   injury.     Such  wrong  involves  no 
violation  of  duty  or  contract  on  the  part  of 
the  master  or  principal." 

"Bass  V.  Chicago  &  N.  W.  R.  Co.  (1874) 
36  Wis.  450,  17  Am.  Rep.  496  (defendant 
liable  for  wrongful  expulsion  of  passenger 
from  a  train  by  a  conductor).  It  should 
be  observed  that,  as  the  tort  here  involved 
was  clearly  within  the  scope  of  the  tort 
feasor's  authority,  the  decision  in  favor  of 
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wrongful  acts  of  his  servants.  H  In  a  still 
later  case,  we  find  the  carrier's  liability 
predicated  upon  the  ground  that  the  tort 
was  committed  by  the  servant  ''within  the 
scope  of  his  employment."  U 

Although  the  opinion  does  not  allude  to 


the  contractual  obligations  of  a  carrier,  it 
seems  prob&ble,  in  view  of  the  earlier  rul- 
ings, that  this  phrase  was  used  in  its  broad- 
er sense.  But  it  is  somewhat  remarkable 
that  the  doctrinal  standpoint  of  the  court 
was  not  defined  more  clearly. 


the  plaintiff  did  not  require  for  its  support 
so  broad  a  doctrine  as  that  which  was  for- 
mulated. 

1*  In  Craker  v.  Chicago  &  N. . W.  R,  Co. 
(1875)  36  Wis.  667,  17  Am.  Rep.  604,  a 
verdict  in  favor  of  a  female  passenger 
against  a  railroad  company  whose  conductor 
had  attempted  improper  familiarities  with 
her  was  sustained.  The  court  reasoned 
thus:  "We  do  not  understand  it  to  be  de- 
nied that  if  such  an  assault  on  the  respond- 
ent had  been  attempted  by  a  strani^er,  and 
the- conductor  had  neglected  to  protect  her, 
the  appellant  would  have  been  liable.  But 
it  is  aenied  that  the  act  of  the  conductor  in 
maliciously  doing  himself  what  it  was  his 
duty,  for  the  appellant  to  the  respondent, 
to  prevent  others  from  doing,  makes  the  ap- 
pellant liable.  It  is  contended  that,  though 
the  principal  would  be  liable  for  the  negli- 
gent failure  of  the  agent  to  fulfil  the  prin- 
cipal's contract,  the  principal  is  not  liable 
for  the  malicious  breach  by  the  agent,  of 
the  contract  which  he  was  appointed  to 
perform  for  his  principal;  as  we  under- 
stand it,  that  if  one  hire  out  his  dog  to 
guard  sheep  against  wolves,  and  the  dog 
sleep  while  a  wolf  makes  away  with  a  sheep, 
the  owner  is  liable;  but  if  the  dog  play 
wolf  and  devour  the  sheep  himself,  the 
owner  is  not  liable.  The  bare  statement 
of  the  proposition  seems  a  reduotio  ad  a&- 
surdum.  The  radical  difficulty  in  the  argu- 
ment is,  that  it  limits  the  contract.  The 
carrier's  contract  is  to  protect  the  passen- 
ger against  all  the  world;  the  appellant's 
construction  is,  that  it  was  to  protect  the 
respondent  against  all  the  world  except  the 
conductor,  whom  it  appointed  to  protect 
her;  reserving  to  the  shepherd's  dog  a  right 
to  worry  the  sheep.  No  subtleties  in  the 
books  could  lead  us  to  sanction  so  vicious 
an  absurdity.  .  .  .  We  are  unwilling  to 
waste  time  or  patience  in  discussing  the  con- 
ductor's violation  of  the  appellant's  con- 
tract with  the  respondent.  Every  woman 
has  a  right  to  assume  that  a  passenger  car 
is  not  a  brothel;  and  that  when  she  travels 
in  it,  she  will  meet  nothing,  see  nothing, 
hear  nothing,  to  wound  her  delicacy  or  in- 
sult her  womanhood.  It  is  enough  to  say 
that  the  appellant's  contract  of  careful  car- 
riage with  the  Respondent  was  not  kept, — 
was  tortiously  violated  by  the  officer  ap- 
pointed by  the  appellant  to  keep  it."  The 
decision  in  Wilson  v.  Young  (1872)  31  Wis. 
674,  was  overruled. 

In  Fisk  V.  Chicago  &  N.  W.  R.  Co.  (1887) 
68  Wis.  469,  60  Am.  Rep.  878,  32  N.  W. 
627,  an  employee  left  in  charge  of  the  ticket 
office  by  the  ticket  agent  failed  to  return 
the  proper  change  upon  the  sale  of  a  ticket, 
and,  upon  being  asked  therefor  by  the  pur- 
chaser, assanito.d  and  struck  him.  Held, ' 
40  L.R.A.(N.S.) 


that  the  railway  company  was  liable.  The 
court  said:  "Of  course  the  defendant  owed 
the  plaintiff  the  duty  of  treating  him  re- 
spectfully and  properly.  Certainly  it  was 
bound  to  protect  him  against  the  violent 
acts  of  misconduct  of  its  agents.  There 
would  probably  be  no  controversy  as  to  the 
correctness  of  this  view  of  the  law,  or  as 
to  the  liability  of  the  defendant  for  the 
wilful  act  of  a  servant  while  acting  in  the 
course  of  his  employment.  .  •  .  Wliile 
it  may  be  true  that  Edward  W.  Davis  was 
not  the  regular  ticket  agent,  yet,  under  the 
circumstances,  he  must  be  regarded  as  au- 
thorized to  issue  the  ticket.  The  special 
verdict  finds  that  at  this  time  the  'fracas' 
occurred,  or  the  unlawful  assault  was  com- 
mitted. Now,  to  say  that  Edward  W.  Davis 
was  a  servant  of  the  defendant  in  selling 
the  ticket  and  receiving  pay  for  it,  but 
while  in  the  act  of  refusing  to  return  the 
proper  change  and  in  making  the  assault 
was  acting  outside  the  course  of  his  employ- 
ment, is  refining  too  much  upon  the  trans- 
action. It  is  not  as  though  the  fracas  had 
occurred  at  a  subsequent  time  and  place, 
disconnected  with  the  act  of  selling  the 
ticket  and  making  change.  ...  It  would 
be  unjust  to  hold  that  the  defendant,  which 
was  bound  to  use  all  due  diligence  to  carry 
the  plaintiff  safely  to  his  destination,  was 
not  bound  to  protect  him  against  the  vio- 
lent act  of  its  servant  under  the  circum- 
stances of  the  case.  True,  the  jury,  in  an- 
swer to  the  fourteenth  question,  fitid  that 
the  striking  of  the  plaintiff  by  Edward  W. 
Davis  was  not  done  by  him  in  the  course 
of  his  employment.  But  this,  in  view  of  the 
other  findings,  amounts  only  to  a  conclusion 
of  law,  and  is  not  controlling  as  to  the 
fact."  The  phrase,  "in  the  course  of  the 
employment,'^  clearly  cannot  be  intended  to 
bear  the  same  meaning  as  attaches  to  it  in 
cases  where  no  privity  of  contract  is  in- 
volved; for  the  assault  in  question  was  not 
made  in  furtherance  of  the  master's  busi- 
ness, but  merely  to  gratify  the  personal  re- 
sentment of  the  servant.  The  sense  which 
is  ascribed  to  it  by  the  statement  in  the 
text  seems  to  be  the  one  which  is  indicated 
by  the  general  course  of  the  reasoning  in  the 
opinion.  It  is  noteworthy,  however,  that 
the  Craker  Case,  supra,  was  cited  by  coun- 
sel, but  was  not  referred  to  at  all  by  the 
court. 

i<^Lugner  v.  Milwaukee  Electric  R.  k 
Light  Co.  (1911)  146  Wis.  176,  131  N.  W. 
342  (assault  committed  by  conductor  in  at- 
tempting to  eject  passenger  for  nonpayment 
of  fare). 

In  Robinson  v.  Superior  Rapid  Transit 
R.  Co.  (1806)  94  Wis.  345,  34  L.R.A.  205, 
59  Am.  St.  Rep.  896,  68  N.  W.  961,  where 
the  defendant  was  held  liable  for  ejecting 
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///.  General  discunsion  of  theories  re- 
apecting  the  nature  and  extent  of  a 
carrier* a  liability. 

a.  Introduction, 

The  character  of  the  torts  for  which  dam- 
ages were  claimed  in  the  cases  cited  in  the 
following  general  review  will  be  merely  in- 
dicated by  brief  memoranda.  For  further 
information  regarding  the  circumstances  in- 
volved and  the  doctrinal  position  of  the 
courts,  the  reader  will  consult  the  sepa- 
rate sections  which  deal  with  the  decisions 
in  each  jurisdiction.  An  analysis  of  those 
decisions  shows  that  they  illustrate  three 
different  theories  as  to  the  nature  and  lim- 
its of  a  carrier's  liability  in  respect  of 
injuries  resulting  from  wilful  misconduct 
of  his  servant. 

t.  Theory  which  treats  the  contract  as 
a  negligible  factor. 

Under  one  theory,  no  specific  significance 
is  attached  to  the  element  of  privity  of 
contract  as  between  the  carrier  and  the 
passenger.     In  this  point  of  view  it  is  ob- 


vious that  the  only  question  to  be  consid- 
ered is  whether  the  given  act  was  or  was 
not  within  the  scope  of  the  tort  feasor*s 
employment  or  authority,  in  the  sense  in 
which  that  phrase  is  used  in  actions  b? 
strangers.  That  is  to  say,  the  passenger 
is  or  is  not  deemed  to  be  entitled  to  re- 
cover, according  as  the  immediate  purpose 
of  the  act  was  or  was  not  the  furtherance 
of  the  carrier's  business.  It  is  upon  this 
basis  that  the  passenger's  right  of  recovery 
always  has  been  and  is  still  tested  in  the 
United  Kingdom  and  the  British  Posses- 
sions generally.  The  same  doctrine  has 
been  applied  at  one  time  or  another  in  a 
consiaerable  number  of  American  cases. 
The  decisions  rendered  with  reference  to  it 
have  involved  the  following  descriptions  of 
torts : 

(1)  The  wrongful  removal  of  a  passen- 
ger from  a  vehicle  or  other  place  where  be 
had  a  right  to  be.  18 

(2)  The  removal  of  a  passenger  in  an 
improper  manner  from  a  vehicle  or  other 
place  where  he  had  no  right  to  be.  ^i 

(3)  Tlie  subjection  of  a  passenger's  per- 
son to  some  other  kind  of  violence,  l* 


a  passenger  who  had  paid  his  fare,  the 
only  point  actually  discussed  was  whether 
exemplary  damages  were  recoverable. 

18  For  cases  in  which  actions  were  held  to 
be  maintainable  by  persons  who  had  been 
ejected  from  vehicles  or  railway  cars,  see 
Bayley  v.  Manchester,  S.  &  L.  R.  Co.  (1873) 
L.  R.  8  0.  P.  (Exch.  Ch.)  148,  42  L.  J.  C.  P. 
N.  S.  78,  28  L.  T.  N.  S.  36«,  25  Eng.  Rul. 
Cas.  116,  affirming  (1872)  L.  R.  7  C.  P.  415, 
41  L.  J.  C.  P.  N.  S.  278;  Lowe  v.  Great 
Northern  R.  Co.  (1893)  62  L.  J.  Q.  B.  N.  S. 
524,  9  Times  L.  R.  316,  5  Roports,  535; 
Hanlon  v.  Glasgow  &  S.  W.  R.  Co.  (1899) 
1  Sc.  Sess.  Cas.  5th  series  559;  Turner  v. 
North  Beach  &  M.  R.  Co.  (1868)  34  Cal. 
694;  Chicago,  B.  &  Q.  R.  Co.  v.  Bryan  (1878) 
90  III.  126;  Chicago  Union  Traotion  R.  Co. 
V.  McClevcy  (1900)  126  111.  App.  21; 
Evansville  &  C.  R.  Co.  v.  Baum  (1866)  26 
Ind.  70;  Jeffcrsonville  R.  Co.  v.  Rogers 
(1871)  38  Ind.  116.  10  Am.  Rep.  103;  Indi- 
anapolis, P.  A  C.  R.  Co.  V.  Anthony  (1873) 
43  Ind.  183;  Terre  Haute  &  I.  R.  Co.  v.  Fitz- 
gerald  (1874)  47  Ind.  79;  Pittsburgh,  C.  & 
St.  L.  R.  Co.  V.  Theobald  (1875)  51  Ind. 
246;  Moore  v.  Fitchburg  R.  Corp.  (1855) 
4  Gray,  465,  64  Am.  Dec.  83;  Great  West- 
ern R.  Co.  V.  Miller  (1869)  19  Mich.  305; 
Travers  v.  Kansas  P.  R.  Co.  (1876)  63  Mo. 
421;  Passenger  R.  Co.  v.  Young  (1871)  21 
Ohio  St.  5]'8,  8  Am.  Rep.  78;  Lugner  v. 
Milwaukee  Electric  R.  &  Liffht  Co.  (1911) 
146  Wis.  175,  131  N.  W.  342. 

The  action  was  also  held  to  be  main- 
tainable in  Trabing  v.  California  Nav.  & 
Improv.  Co.  (1898)  121  Cal.  137,  63  Pac. 
644,  where  the  officers  of  a  steamer  im- 
prisoned plaintiff  and  ejected  him  before  he 
reached  his  destination,  and  in  Redding  v. 
40  L.R.A.(N.S.) 


South  Carolina  R.  Co.  (1871)  3  S.  C.  1,  16 
Am.  Rep.  681,  where  a  negro  passenger 
assaulted  and  dragged  out  of  a  waiting 
room  was  held  to  be  entitled  to  damages. 

17  The  action  was  held  to  be  maintainable 
in  Seymour  v.  Greenwood  (1861)  7  Hurlst. 
&  N.  (Exch.  Ch.)  355,  8  Jur.  N.  S.  214,  30 
L.  J.  Exch.  N.  S.  327,  9  Week.  Rep.  785, 
4  L.  T.  N.  S.  833,  affirming  (1861)  6  Hurlst. 
&  N.  369,  30  L.  J.  Exch.  N.  S.  189,  9 
Week.  Rep.  518;  Converse  v.  Washington 
&  G.  R.  Co.  (1876)  2  Mac  Arth.  504  (ejec- 
tion from  moving  train);  New  York,  L.  E. 
A  W.  R.  Co.  V.  Haring  (1885)  47  N.  J.  L. 
137,  54  Am.  Rep.  123,  (conductor  used  un- 
necessary force  in  ejecting  a  passenger  for 
refusal  to  pay  his  fare) ;  McKinley  v.  Chi- 
cago &  N,  W.  R.  Co.  (1876)  44  Iowa,  314, 
24  Am.  Rep.  748  (brakeman  used  excessive 
force  in  preventing  a  man  from  entering  a 
car  reserved  for  ladies). 

19  The  carrier  was  held  liable  in  Lonis- 
ville,  N.  A.  &,  C.  R.  Co.  v.  Wood  (188T) 
113  Ind.  544,  14  N.  E.  572,  16  N.  E.  197 
(railway  passenger  while  alighting  was 
seized  and  thrown  off) ;  Baltimore  &  0.  R- 
Co.  V.  Blocher  (1867)  27  Md.  277  (plaintiff 
was  compelled  by  a  threat  of  expulsion  to 
pay  his  fare  a  second  time) ;  Ramsden 
v.  Boston  &  A.  R.  Co.  (1870)  104  Mass.  117, 
6  Am.  Rep.  200  (assault  committed  to  en- 
force the  payment  of  fare) ;  Texas  &  P.  R- 
Co.  V.  Graves  (1882;  Tex.  Sup.)  2  Poser 
Unrep.  Cas.  (Tex.)  306  (assault  made  upon 
plaintiff  by  conductor  for  the  purpose  of 
protecting  another  passenger  who  was  sup- 
posed to  be  in  danger  of  being  injured  by 
plaintiff) ;  Robertson  v.  Balmain  New  Ferry 
Co.  (1906)  6  New  South  Wales  St.  Rep. 
195,    23     N.     W.     70     (recovery    allowed 
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(4)  Wrongful  arrest,  false  imprison- 
ment^ or  malicious  prosecution.  10 

In  several  of  the  jurisdictions  in  wkicb 
cases  have  been  decided  with  reference  to 
this  criterion,  the  conception  of  an  abso- 
lute duty  on  the  carrier's  part  to  protect 
his  passengers  against  the  torts  of  his  serv- 
ants lias  now  been  adopted.  This,  however, 
is  a  doctrinal  development  which,  so  far 
as  actual  right  of  recovery  is  concerned, 
can  be  material  only  in  relation  to  circum- 
stances under  whic£  claims  are  nonenforce- 
able,  if  the  carrier  is  assumed  not  to  be 
answerable  for  any  torts  of  his  servant  ex- 
cept those  committed  withi»  the  scope  of 
his  employment  or  authority.  It  is  obvi- 
ous, therefore,  that,  as  the  plaintiflfs  were 
successful  in  most  of  the  cases  cited  in  the 
present  section,  they  were  in'no  wise  preju- 
diced by  the  fact  that  those  cases  were  de- 
cided with  reference  to  the  more  restricted 
theory  regarding  the  carrier's  liability.  The 
decisions  show  that  that  tlieory  has  been 
superseded,  as  the  test  of  responsibility 
for  wilful  torts  generally,  in  Illinois,  Indi- 
ana, Iowa,  Maryland,  Massachusetts,  Texas, 
and  Wisconsin;  and  as  the  test  of  respon- 
sibility for  the  abuse  of  criminal  process 
also  in  Arkansas,  Maryland,  Missouri,  and 
Texas.    The  Tennessee  cases  indicate  a  su- 


persession  in   respect   oi   torts  of  the  for- 
mer description  only. 

e.  Theory  which  treats  the  contract  as 
a  factor  extending  the  carrier's  lia- 
hility  to  a  limited  class  of  acts. 

Under  another  theory  the  contract  of  car- 
riage has  been  regarded  as  an  element 
which  operates  so  as  to  extend  the  car- 
rier's liability  to  wilful  torts  in  so  far  as 
they  are  "within  the  scope  of  the  employ- 
ment" of  the  tort  feasors;  this  phrase  be- 
ing used  in  the  same  sense  as  it  bears  in 
the  class  of  cases  adverted  to  in  the  pre- 
ceding section.  This  theory  was  first  pro- 
pounded in  New  York  at  a  time  when  the 
general  rule  which  prevailed  both  in  that 
jurisdiction  and  elsewhere  limited  the  vica- 
rious liability  of  a  master  to  negligent  acts. 
Its  adoption,  therefore,  established  an  im- 
portant distinction  in  favor  of  passengers 
as  contrasted  with  strangers.  In  cases  de- 
cided in  that  state  both  before  and  after 
the  recognition  of  the  broader  doctrine  dis- 
cussed in  the  following  section,  it  was  ap- 
plied with  reference  to  claims  in  respect  of 
the  following  torts: 

(1)  Misconduct  which  caused  delay  in 
the  movement  of  a  train.  ^ 


for  an  assault  committed  by  the  servants 
of  a  ferry  company  in  attempting  to  enforce 
a  regulation). 

Recovery  was  denied  on  the  ground  of 
lack  of  authority,  in  Pittsburg,  A.  &  M. 
Pass.  R.  Co.  V.  Donahue  (1871)  70  Pa.  119, 
where  a  passenger  was  struck  by  a  driver 
with  an  iron  bar,  so  that  he  was  forced 
oif.    But  this  is  a  very  dubious  case. 

For  cases  in  which  the'  right  of  recovery 
was  denied  for  the  reason  that  the  given 
torts  were  outside  the  line  of  the  duty  of 
the  tort  feasors,  see  Goodloe  v.  Memphis 
&  C.  R.  Co.  (1894)  107  Ala.  233,  29  L.R.A. 
729,  54  Am.  St.  Rep.  67,  18  So.  1G6  (pas- 
senger accidentally  struck  while  a  servant 
was  engaged  in  a  friendly  scuffle  with  a 
fellow  servant;  dubious  decision,  so  far  as 
Alabama  is  concerned) ;  Little  Miami  R. 
Co.  V.  Wetmore  (1896)  19  Ohio  St.  110,  2 
Am.  Rep.  373  (assault  actuated  by  personal 
resentment);  Scanlon  v.  Suter  (1893)  158 
Pa.  275,  27  Atl.  963  (assault  during  per- 
sonal altercation);  Berryman  v.  Pennsyl- 
vania R.  Co.  (1910)  228  Pa.  621,  30  L.R.A, 
(N.S.)  1049,  77  Atl.  1011  (assault  during 
personal  altercation) ;  Emerson  v.  Niagara 
N'av.  Co.  (1883)  2  Ont.  Rep.  528  (assault 
made  by  the  purser  of  a  steamboat  upon  a 
passenger  witn  whom  he  had  had  a  dispute 
regarding  the  payment  of  the  fare). 

In  McFarlan  v.  Pennsylvania  R.  Co. 
(1901)  199  Pa.  408,  49  Atl.  270,  where  a 
conductor  assaulted  the  plaintiff  as  he  was 
entering  a  train,  a  verdict  in  his  favor  was 
sustained  on  the  ground  that  the  evidence 
40  L.R.A.(N.8.) 


justified  the  inference  that  the  tort  was 
committed  in  the  course  of  the  conductor's 
employment. 

w  Recovery  was  allowed  in  Moore  ▼. 
Metropolitan  R.  Co.  (1872)  L.  R.  8  Q.  B. 
30,  42  L.  J.  Q.  B.  N.  S.  23,  27  Ll  T.  N.  S. 
579,  21  Week.  Rep.  145;  West  Chicago 
Street  R.  Co.  v.  Luleich  (1899)  85  HI.  App. 
643;  Berry  v.  Carolina  C.  &  0.  R.  Co.  (1911) 
155  N.  C.  287,  71  S.  E.  322;  Eichengreen 
V.  Louisville  &  N.  R.  Co.  (1896)  96  Tenn. 
229,  31  L.R.A.  702,  54  Am.  St.  Rep.  833, 
34  S.  W.  219;  Duggan  v.  Baltimore  &  0. 
R.  Co.  (1893)  159  Pa.  248,  39  Am.  St.  Rep. 
672,  28  Atl.  182,  186. 

The  right  of  action  was  denied  in  Eastern 
Counties  R.  Co.  v.  Broom  (1851)  6  Exch. 
(Exch.  Ch.)  314,  20  L.  J.  Exch.  N.  S.  196, 
15  Jur.  297  (ticket  collector) ;  Little  Rock 
Traction  &  Electric  Co.  v.  Walker  (1898) 
65  Ark.  144,  40  L.RJ^.  473,  45  S.  W.  57 
(overruled  by  later  cases) ;  Lafitte  v.  New 
Orleans  City  &  Lake  R.  Co.  (1891)  43  La. 
Ann.  34,  12  L.R«A.  337,  8  So.  701 ;  Schmidt 
V.  New  Orleans  R.  Co.  (1906)  116  La.  311, 
7  LJIJL.(N.S.)  162,  40  So.  714;  Central  R. 
Co.  V.  Brewer  (1894)  78  Md.  401,  27  L.R.A. 
63,  28  Atl.  615;  Galveston,  H.  &  S.  A.  R. 
Co.  ▼.  Donahue  (1882)  56  Tex.  162  (now 
overruled);  Cunningham  v.  Seattle  Electric 
R.  &  P.  Co.  (1892)  3  Wash.  471,  28  Pac. 
746. 

80  Weed  v.  Panama  R.  Co.  (1858)  17  N.  Y. 
362,  72  Am.  Dec.  474  (act  of  conductor 
which  caused  delay  in  movement  of  train). 
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(2)  A  sudden  cessation  of  work,  which 
caused  a  delay  in  the  transportation  of 
goods.  «0» 

(3)  The  wrongful  removal  of  a  passenger 
from  a  railway  car.  >l 

(4)  The  removal  of  a  passenger  in  an 
improper  manner  from  a  railway  car,  n  or 
from  some  part  thereof. » 

(6)  The  use  of  insulting  language  to  a 
passenger.  84 

(6)  Wrongful  arrest  and  false  imprison- 
ment. •* 

The  original  doctrine  of  the  New  York 
courts  has  been  applied  in  a  few  other 
jurisdictions.  ^  But  as  the  consensus  of 
judicial  opinion  is  now  overwhelmingly  in 
favor  of  imputing  to  masters,  even  where 
the  aggrieved  parties  are  strangers,  liability 
for  the  wilful  torts  of  their  servants,  it  is 
obvious  that  a  doctrine  of  which  the  es- 
sence is  merely  that  the  contract  of  car- 
riage serves  to  create,  in  respect  of  such 
torts,   a  liability  which   would  not  other- 


wise   be    predicable,    no    longer    possesses 
much  practical  importance. 

d.  Theory  which  treats  the  contrnct  att 
imposing  absolute  obligations  €m  Uie 
carrier. 

Under  a  third  theory  the  contract  of 
carriage  is  regarded  as  .an  element  which 
operates  so  as  to  impose  upon  the  carrier 
an  absolute  liability  in  respect  of  the  wil- 
ful torts  of  his  servants.  The  torts  in  re- 
spect of  which  liability  has  been  imputed 
to  carriers  upon  this  footing  have  in  many 
instances  beei^  of  such  a  nature  that  the 
plaintiffs  would  have  been  entitled  to  re- 
cover under  either  of  the  theories  discussed 
in  the  two  preceding  sections. 

(1)  The  wrongful  removal  of  a  passenger 
from  a  railway  car  or  other  place  where  he 
had  a  right  to  be,  by  a  servant  authorized 
to  eflfect  the  removal.  W 

(2)  The  removal  of  a  passenger  by  such 


«o«  Blackstock  v.  New  York  &  E.  R.  Co. 
(1869)  20  N.  Y.  48,  75  Am.  Dec.  372,  affirm- 
ing (1857)  1  Bosw.  77. 

>l  The  liability  of  the  carrier  was  affirmed 
in  the  following  cases,  decided  before  the 
change  of  doctrine  in  New  York:  Higgins  v. 
Watervliet  Turnp.  &  R.  Co.  (1871)  46  N.  Y. 
23,  7  Am.  Rep.  293 ;  Hamilton  v.  Third  Ave. 
R.  Co.  (1873)  53  N.  Y.  26;  Schultz  v.  Third 
Ave.  R.  Co.  (1880)  14  Jones  &  S.  211;  Mur- 
phy V.  Central  Park,  N.  &  E.  River  R.  Co. 
(1882)  16  Jones  &  S.  96;  Rown  v.  Chris- 
topher &  T.  Street  R.  Co.  (1885)  34  Hun, 
471;  Wright  v.  Glens  Falls,  S.  H.  &  Ft  E. 
Street  R.  Co.  (1898)  24  App.  Div.  617,  48 
N.  Y.  Supp.  1026. 

S'For  cases  in  which  the  action  was  held 
to  be  maintainable,  see  Jackson  v.  Second 
Ave.  R.  Co.  (1872)  47  N.  Y.  274,  7  Am.  Rep. 
448;  Peck  v.  New  York  C.  &  H.  R.  R.  Co. 
(1877)  70  N.  Y.  587,  affirming  (1875)  4 
Hun,  236,  6  Thomp.  &  C.  436;  Meyer  v. 
Second  Ave.  R.  Co.  (1861)  8  Bosw.  305. 

It  is  apprehended  that  the  decision  in 
Isaacs  V.  Third  Ave.  R.  Co.  (1871)  47  N.  Y. 
122,  7  Am.  Rep.  418,  where  the  act  of  a 
conductor  in  ejecting  a  passenger  in  an  im- 
proper manner  was  held  not  to  be  within 
the  scope  of  his  employment,  was,  upon 
the  facts,  erroneous. 

88  Shea  v.  Sixth  Ave.  R.  Co.  (1875)  62 
N.  Y.  180,  20  Am.  Rep.  480;  Moritz  v.  In- 
terurban  Street  R.  Co.  (1903;  App.  Div.)  84 
N.  Y.  Supp.  162  (action  held  to  be  main- 
tainable when  motorman  struck  plaintiff 
for  the  purpose  of  making  him  get  off  the 
front  platform  of  a  street  car).  The  last- 
mentioned  case  was  decided  after  the  change 
of  doctrine. 

MIn  Parker  v.  Erie  R.  Co.  (1875)  5  Hun, 
57,  insulting  words  uttered  by  a  conductor 
in  the  course  of  a  personal  altercation  were 
held  not  to  be  imputable  to  the  carrier. 

26  The  actions  were  held  to  be  maintain- 
able in  Lvnch  v.  Metropolitan  Elev.  R.  Co. 
40  L.U.A.(N.S.) 


(1882)  90  N.  Y.  77,  43  Am.  Rep.  141 ;  Mulli- 
gan  V.  New  York  &  R.  B.  R.  Co.  (1892) 
129  N.  Y.  506,  14  L.R.A.  791,  26  Am.  St. 
Rep.  639,  29  N.  £.  952;  Palmeri  v. 
Manhattan  R.  Co.  (1892)  133  N.  Y.  261, 
16  L.R.A.  136,  28  Am.  St.  Rep.  632,  30 
N.  E.  1001;  Rown  v.  Christopher  &  T. 
Street  R,  Co.  (1885)  34  Hun,  471;  Corbett 
V.  Twenty-Third  Street  R.  Co.  (1886)  42 
Hun,  587;  Shea  v.  Manhattan  R.  Go.  (1890; 
C.  P.)  15  Daly,  528,  29  N.  Y.  S,  R  313. 
8  N.  Y.  Supp.  332.  It  should  be  observed 
that  all  these  cases,  except  the  first,  were 
decided  after  the  change  of  doctrine. 

MThe  Weed  Case  (note  20,  supra)  was 
relied  upon  in  Converse  v.  Washington  & 
G.  R.  Co.  (1876)  2  Mac  Arth.  504  (ejection 
from  moving  train) ;  Milwaukee  &  M.  R. 
Co.  v.  Finney  (1860)  10  Wis.  388  (ejec- 
tion from  train). 

>7ln  the  following  cases  the  plaintiffs 
were  ejected  from  railway  cars  by  or  under 
the  directions  of  conductors:  Murphy  v. 
Western  &  A.  R.  Co.  (1885)  23  Fed-  637; 
Louisville  &  N.  R.  Co.  v.  Perkins  (1905) 
141  Ala.  325,  39  So.  305;  Atlanta  ConsoL 
Street  R.  v.  Keeny  (1896)  99  Ga.  266,  33 
L.R. A.  824,  25  S.  E.  629 ;  Illinois  C.  R.  Co. 
V.  Davenport  (1898)  177  HI.  110,  52  N.  E. 
266  (ejection  by  brakeman  acting  under 
orders  of  conductor) ;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Barrett  (1884)  16  111.  App.  17; 
Southern  Kansas  R.  Co.  v.  Rice  (1888)  38 
Kan.  398,  5  Am.  St.  Rep.  766,  16  Pac.  817; 
Winnegar  v.  Central  Pass.  R.  Co.  (1887) 
85  Ky.  547,  4  S.  W.  237;  Tanger  ▼.  South- 
west Missouri  Electric  R.  Co.  (1900)  85  Mo. 
App.  28;  (1886)  21  Mo.  App.  399;  (^ligler 
V.  Central  P.  R.  Co.  (1876)  11  Nev.  3.50,  21 
Am.  Rep.  757;  Muckle  v.  Rochester  R.  Co. 
(1894)  79  Hun,  32,  29  N.  Y.  Supp.  732: 
Smith  V.  Manhattan  R.  Co.  (1892;  C,  P.)  45 
N.  Y.  S.  R.  865.  18  N.  Y.  Supp.  759;  M^- 
nier  v.  New  York  C.  &  H.  R.  R.  Cc.  il»02) 
70   App.   Div.   405,    75   N.   Y.    Supp.  621; 
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a  Berrant  in  an  improper  manner  from  a 
railway  car  or  other  place  where  he  had  no 
right  to  be.  M 

( 3 )  An  assault  committed  upon  a  pas- 
senger for  the  purpose  of  enforcing  a  regu- 
lation whicii  he  was  bound  to  observe,  n 

On  the  other  hand,  the  wider  conse- 
quences of  predicating  an  absolute  obliga- 
tion on  the  carrier's  part  to  protect  the 
passenger  against  the  wrongful  acts  of  biff 


servants  are  apparent  in  decisions  by  which 
the  liability  of  the  carrier  has  been  affirmed 
in  respect  of  such  misfeasances  as  these. 

(4)  TKe  wrongful  removal  of  a  passenger 
from  a  railway  car  by  a  servant  not  author- 
ized to  effect  the  removal.  *0 

(5)  An  assault  made  upon  the  passenger 
in  the  course  of  a  personal  altercation  be- 
tween him  and  a  servant.  *! 


Schwartzman  v.  Brooklyn  Heights  R.  Co. 
(1903)  84  App.  Div.  608,  82  N.  Y.  Supp.  890. 

''When  a  railway  company  puts  a  con- 
ductor in  charge  of  its  train,  and  he  pur- 
posely and  wrongfully  ejects  the  passenger 
from  the  cars,  tne  railway  company  must 
bear  the  blame  and  pay  the  damages." 
Cooley,  Torts,  2d  ed.  p.  626  quoted  in 
Gillingham  v.  Ohio  River  R.  Co.  (1891)  85 
W.  Va.  694,  14  L.R.A.  798,  29  Am.  St.  Rep. 
827,  14  S.  E.  243. 

The  remedial  rights  of  a  passenger  wrong- 
fully ejected  from  a  railroad  train  cannot 
be  affected  by  any  rule  of  the  carrier  pre- 
scribing the  duties  of  its  agents  or  conduc- 
tors. Baltimore  &  0.  R.  Co.  v.  Thornton 
(1911)  110  C.  C.  A.  502,  188  Fed.  868  (ejec- 
tion of  person  who  had  purchased  a  wrong 
ticket  from  the  company's  agent). 

The  right  of  a  passenger  to  recover  dam- 
ages for  being  wrongfully  compelled  to 
move  to  another  car  in  the  same  train 
was  affirmed  in  Southern  R.  Co.  v.  Thur- 
man  (1906)  121  Ky.  716,  2  L.R.A.(N.S.) 
1108,  90  S.  W.  240. 

Seaboard  Air-Line  R.  Co.  v.  O'Quin  (1905) 
124  Ga.  367,  2  L.R.A.(N,S.)  472,  62  S.  E. 
427.  The  law  is  thus  laid  down  in  the 
syllabus  written  by  the  court:  **When  a 
common  carrier  undertakes,  through  its 
servants,  to  exercise  its  right  to  eject  from 
its  cars  passengers  who  have  been  guilty 
of  disorderly  conduct,  it  acts  at  its  peril  in 
determining  their  identity;  and  if,  by  mis- 
take, one  who  has  in  no  way  forfeited  his 
rights  as  a  passenger  be  ejected  the  carrier 
will  be  liable  to  respond  in  damages  for 
the  tort  thus  committed  by  its  servants, 
their  good  faith  beinff  only  available  in  de- 
feating a  recovery  of  punitive  damages." 

W  Railway  companies  were  held  liable  for 
the  acts  of  conductors  in  Gallena  v.  Hot 
Springs  R.  Co.  (1882)  4  McCrary,  371,  13 
Fed.  116  (conductor  used  loaded  revolver  in 
ejecting  passenger) ;  Louisville  &  N.  R.  Co. 
V.  Whitman  (1885)  79  Ala.  328;  Westeni 
&  A.  R.  Co.  V.  Turner  (1884)  72  Ga.  292, 
63  Am.  Rep.  842  (unnecessary  force  used 
in  ejecting  person  who  went  on  freight 
train  to  treat  with  conductor  about  a  pas- 
sage in  the  customary  manner) ;  Illinois  C. 
R.  Co.  ▼.  Davenport  (1898)  177  HI.  110, 
52  N.  E.  266  (passenger  ejected  from  mov- 
ing train  by  brakeman  acting  under  oi'der 
of  conductor) ;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Barrett  (1884)  16  111.  App.  17  (unrea- 
sonable force  used  in  ejecting  a  passenger 
who  had  misconducted  himself) ;  Illinois  C. 
R.  Co.  V.  Sheehan  (1888)  29  111.  App.  90 
X passenger  ejected  from  moving  train) ;  Bal- 
40  L.R.A.(N.S.) 


timore  &  0.  R.  Co.  v.  Norris  (1897)  17  Ind. 
App.  189,  60  Am.  St.  Rep.  166,  46  N.  £. 
554  (unnecessary  force  used  in  ejecting  per- 
son who  refused  to  pay  proper  fare) ;  Citi- 
zens' Street  R.  Co.  v.  Clark  (1904)  33  Ind. 
App.  190,  104  Am.  St.  Rep.  249,  71  N.  E. 
53;  McGinnis  v.  Missouri  R.  Co.  (1886)  21 
Mo.  App.  399;  International  &  Q.  N.  R.  Co. 
V.  Miller  (1894)  9  Tex.  Civ.  App.  104,  28 
S.  W.  233,  writ  of  error  denied  in  (1896) 
87  Tex.  430,  29  S.  W.  235. 

Passengers  who  had  been  subjected  to 
unwarrantable  violence  by  servants  engaged 
in  removing  them  from  one  part  of  a  vessel 
to  another  were  held  to  be  entitled  to  re- 
cover, in  New  Jersey  S.  B.  Co.  v.  Brockett 
(1887)  121  U.  S.  637,  30  L.  ed.  1049,  7  Sup. 
Ct.  Rep.  1039;  R.  R.  Springer  Transp.  Co.  v. 
Smith  (1886)  16  Lea,  498,  1  S.  W.  280. 

S9  Central  of  Georgia  R.  Co.  v.  Motes 
(1903)  117  Ga.  923,  62  L.R.A.  507,  97  Am. 
St.  Rep.  223,  43  S.  E.  990;  St.  Louis  South- 
western R.  Co.  V.  Johnson  (1902)  29  Tex. 
Civ.  App.  184,  68  S.  W.  58  (conductor  used 
force  in  trying  to  quiet  a  disorderly  pas- 
senger). See  also  toe  cases  cited  in  notes 
27,  28,  supra. 

50  Lindsay  v.  Oregon  Short  Line  R.  Co. 
(1907)  13  Idaho,  477,  12  L.R.A.(N.S.)  184, 
90  Pac.  984;  Wdbash  R.  Co.  v.  Savage 
(1886)  110  Ind.  166,  9  N.  E.  85;  Cain  v. 
Minneapolis  &  St.  L.  R.  Co.  (1888)  39  Minn. 
297,  39  N.  W.  635. 

51  New  Orleans  &  N.  E.  R.  Co.  v.  Jopes 
(1891)  142  U.  S.  18,  35  L.  ed.  919,  12  Sup. 
Ct.  Rep.  109;  Texas  &  P.  R.  Co.  v.  Williams 
(1894)  10  C.  C.  A.  463,  23  U.  S.  App.  379, 
62  Fed.  440;  Gallena  v.  Hot  Springs  R.  Co. 
(1882)  4  McCrary,  371,  13  Fed.  116  (charge 
to  jury);  Rohrback  v.  Pullman's  Palace 
Car  Co.  (1909)  166  Fed.  797;  Lampkin  v. 
Louisville  &  N.  R.  Co.  (1894)  106  Ala.  287, 
17  So.  448;  Birmingham  R.  &  Electric  Co. 
V.  Baird  (1900)  130  Ala.  334,  64  L.R.A.  752, 
89  Am.  St.  Rep.  43,  30  So.  456;  Birming- 
ham R.  Light  &  P.  Co.  V.  Mullen  (1903) 
138  Ala.  614,  35  So.  701;  Alabama  City, 
G.  &  A.  R.  Co.  V.  Sampley  (1910)  169  Ala. 
372,  53  So.  142;  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Dowgiallo  (1907)  82  Ark.  289,  101  8.  W. 
412;  Pelot  v.  Atlantic  Coast  Line  R.  Co. 
(1910)  60  Fla.  159,  63  So.  937;  Gasway  v. 
Atlanta  &  W.  P.  R.  Co.  (1877)  68  Ga.  216; 
Peeples  v.  Brunswick  &  A.  R.  Co.  (1878)  60 
Ga.  281;  Atlanta  &  W.  P.  R.  Co.  v.  Condor 
(1885)  75  Ga.  51;  Peavy  v.  Georgia  R.  &, 
Bkg.  Co.  (1888)  81  Ga,  485,  12  Am.  St.  Rep. 
334,  8  S.  E.  70;  Savannah  Street  R.  Co.  v. 
Bryan  (1890)  86  Ga.  312,  22  Am.  St.  Rep. 
464,  12  S.  E.  307;  East  Tennessee,  V.  &  G. 
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R.  Co.  V.  Fleetwood  (1892)  00  Ga.  2.3,  15 
S.  E.  778;  Coorgia  R.  &  Bk«j.  Co.  v.  Rioh- 
mond  (1890)  98  C.a.  495,  25  S.  E.  505; 
Brunswick  &  W.  R.  Co.  v.  Moore  (1897) 
101  Ga,  684,  28  S.  E.  1000;  Georgia  R.  & 
Bkg.  Co.  V.  Hopkins  (1899)  108  (ia.  324, 
75  Am.  St.  Rep.  39,  33  S.  E.  965;  Dannen- 
berg  V.  Berkncr  (1903)  118  Ga.  886,  45  S. 
E.  682  (first  appeal  (1902)  116  Ga.  955,  60 
L.R.A.  659,  43  S.  E.  463);  Savannah  Elec- 
tric Co.  V.  Pritchard  (1910)  133  Ga.  747, 
66  S.  E.  952;  Mason  v.  Nashville,  C.  &  St. 
L.  R,  Co.  (1910)  135  Ga.  741,  33  L.R.A. 
(X.S.)  280,  70  S.  E.  225;  Chicago  &  E.  R. 
Co.  V.  Flexman  (1882)  103  111.  540,  42  Am: 
Rep.  33,  affirming  (1881)  9  111.  App.  250; 
McMahon  v.  Chicago  City  R.  Co.  (1909)  239 
111.  334,  88  N.  E.  223,  affirming  (1908)  143 
111.  App.  608;  Hanson  v.  Urbana  &  C.  Elec- 
tric Street  R.  Co.  (1897)  75  111.  App.  474; 
Terre  Haute  &  I.  R.  Co.  v.  Jackson  (1881) 
81  Ind.  19;  Indianapolis  Union  R.  Co.  v. 
Cooper  (1892)  6  Ind.  App.  202,  33  N.  E. 
219;  Baltimore  &  0.  S.  W.  R.  Co.  v.  Davis 
(1909)  44  Ind.  App.  375,  89  N.  £.  403; 
Memphis  &  C.  Packet  Co.  v.  Pikey  (1895) 
142  Ind.  304,  40  N.  E.  527  (passenger  shot 
by  second  mate  of  steamer) ;  Atchison,  X*  & 
S.  F.  R.  Co.  V.  Henry   (1895)  55  Kan.  715, 

29  L.R.A.  465,  41  Pac.  952;  Missouri  P.  R. 
Co.  V.  Dwinney  (1903)  66  Kan.  776,  71  Pac. 
855;  Sherley  v.  Billings  (1871)  8  Bush,  147, 
8  Am.  Rep.  451 ;  Wise  v.  Covington  &  C. 
Street  R,  Co.  91  Ky.  537,  16  S.  W.  351; 
Louisville  R.  Co.  v.  Kupper  (1909)  —  Ky. 
— ,  118  S.  W.  206;  Keene  v.  Lizard  (1833) 
6  La.  431,  25  Am.  Dec.  197;  Block  v.  Ban- 
nerman  (1855)  10  La.  Ann.  1;  Williams  v. 
Pullman  Palace  Car  Co.  (1888)  40  La.  Ann. 
417,  8  Am.  St.  Rep.  538,  4  So.  85;  Lafitte 
V.  New  Orleans  City  &  Lake  R.  Co.  (1891) 
43  La.  Ann.  34,  12  L.R.A.  337,  8  So.  701; 
Goddard  v.  Grand  Trunk  R.  Co.  (1869)  57 
Me.  202,  2  Am.  Rep.  39;  Central  R.  Co.  v. 
Peacock  (1888)  09  Md.  257,  9  Am.  St.  Rep. 
425,  14  Atl.  709;  McGilvray  v.  West  End 
Street  R.  Co.  (1895)  104  Mass.  122,  41 
N.  E.  116;  Jackson  v.  Old  Colony  Street  R. 
Co.  (1910)  206  Mass.  477,  30  L.R.A.(N.S.) 
1046,  92  N.  E.  725,  19  Ann.  Cas.  615;  Hor- 
gan  V.  Boston  Elev.  R.  Co.  (1911)  208  Mass. 
287,  94  N.  E.  386;  Hanson  v.  European  & 
N.  A.  R.  Co.  (1873)  62  Me.  84,  16  Am.  Rep. 
404;  Central  R.  Co.  v.  Peacock  (1888)  69 
Md.  257,  9  Am.  St.  Rep.  425,  14  Atl.  709; 
Philadelphia,  B.  &.  W.  R.  Co.  v.  Green 
(1909)  no  Md.  32,  71  Atl.  986;  Bryant  v. 
Rich  (1870)  100  Mass.  180,  8  Am.  Rep.  311; 
Hayne  v.  Union  Street  R.  Co.  (1905)  189 
Mass.  551,  3  L.R.A.(X.S.)  005,  109  Am.  St. 
Rep.  655,  76  N.  E.  219;  Jackson  v.  Old 
Colony  Street  R.  Co.  (1910)  200  Mass.  477, 

30  L.R.A.(N.S.)  1046,  92  N.  E.  725,  19  Ann. 
Cas.  615;  Johnson  v.  Detroit,  Y.  &  A.  A.  R. 
Co.  (1902)  130  Mich.  453,  90  N.  W.  274; 
Consrer  v.  St.  Paul,  M.  &  M.  R.  Co.  (1891) 
45  Minn.  207,  47  N.  W.  788;  Malecek  v. 
Tower  Grove  &  L.  R.  Co.  (1874)  57  Mo.  17; 
Spohn  V.  Missouri  P.  R,  Co.  (1894)  122  Mo. 
1 ,  26  S.  W,  003 ;  O'Brien  v.  St.  Louis  Tran- 
sit Co.  (1904)  185  Mo.  203,  105  Am.  St.  Rep. 
592,  84  S.  W.  939;  Randolph  v.  Hannibal  & 
40  L.R,A.(N.S.) 


St.  J.  R.  Co.  (1885)  18  Mo.  App.  609;  £ad9 
V.  Metropolitan  R.  Co.  (1891)  43  Mo.  App. 
536;  Murphy  v.  St.  Louis  Transit  Co.  (1902) 
96  Mo.  App.  272,  70  S.  W.  159;  Shclbv  v. 
Metropolitan  Street  R.  Co.  (1910)  141  Mo. 
App.  514,  125  S.  W.  1189;  Keen  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (1908)  129  Mo. 
App.  301,  108  S.  W.  1125;  Strauss  ▼.  St. 
Louis  Transit  Co.  (1903)  102  Mo.  App. -644, 
77  S.  W.  156;  O'Donnel  v.  St.  Louis  Transit 
Co.  (1904)  107  Mo.  App.  34,  80  S.  W.  315; 
Flynn  v.  St.  Louis  Transit  Co.  (1905)  113 
Mo.  App.  186,  87  S.  W.  560;  McQuerry  v. 
Metropolitan  Street  R.  Co.  (1906)  117  Mo. 
App.  256,  92  S.  W.  912;  Haman  v.  Omaha 
Horse  R.  Co.  (1892)  36  Neb.  74,  52  N.  W. 
830;  Haver  v.  Central  R.  Co.  (1898;  Err.  &. 
App.)  62  N.  J.  L.  282,  43  L,R.A.  84,  72  Am. 
St.  Rep.  648,  41  Atl.  916;  Stewart  v.  Brook- 
lyn &  a  T.  R.  Co.  (1882)  90  N.  Y.  588,  43 
Am.  Rep.  185;  Dwinelle  v.  New  York  C.  & 
H.  R.  R.  Co.  (1890)  120  N.  Y.  117,  8  LJLA. 
224,  17  Am,  St,  Rep.  611,  24  N.  E.  319; 
Gillespie  v.  Brooklyn  Heights  R.  Co.  (1904) 
178  N.  Y.  347,  66  L.R.A.  618,  102  Am.  St- 
Rep.  503,  70  N.  E.  857,  reversing  (1903)  80 
App.  Div.  640,  81  N.  Y.  Supp.  1127;  Buseh 
V.  Interborough  Rapid  Transit  Co.  (1907) 
187  N.  Y.  388,  80  N.  E.  197,  10  Ann.  Cas. 
460;  Zeocardi  v.  Yonkers  R.  Co.  (1907)  190 
N.  Y.  389,  17  L.R.A.(N.S.)  770,  83  N.  E.  31; 
Weber  v.  Brooklyn,  Q.  C.  &,  Suburban  R.  Co. 
(1900)  47  App.  Div.  306,  62  N.  Y.  Supp.  1; 
Reilly  v.  New  York  City  R.  Co.  (1904;  App. 
Div.)  46  Misc.  72,  66  Misc.  637,  107  N.  Y. 
Supp.  629;  Brown  v.  Interborough  Rapid 
Transit  Co.  (1907)  91  N.  Y.  Supp.  319; 
Baumstein  v.  New  York  City  R.  Co.  (1907; 
App.  Div.)  66  Misc.  498,  107  N.  Y.  Supp, 
23;  Miller  ▼.  Brooklyn  Heights  R.  Co. 
(1908)  124  App.  Div.  537,  108  N.  Y.  Supp. 
960;  Brewster  v.  Interborough  Rapid  Tran- 
sit Co.  (1910;  App.  Div.)  68  Misc.  348,  123 
N.  Y.  Supp.  992;  White  v.  Norfolk  &  S.  R. 
Co.  (1894)  116  N.  C.  631,  44  Am.  St.  Rep. 
489,  20  S.  E.  191;  Williams  v.  Gill  (1898) 
122  N.  C.  967,  29  S.  E.  879;  Palmer  v.  Win- 
ston-Salem R.  &  Electric  Co.  (1902)  131 
N.  C.  260,  42  S.  E.  604;  Louisville  &  N.  R. 
Co.  V.  Ray,  101  Tenn.  1,  46  S.  W.  554; 
International  &  G.  N.  R.  Co.  v.  Euentle, 
(1883;  Tex.  Sup.)  2  Tex.  App.  Civ.  Caa. 
(Willson)  262;  Dillingham  v.  Anthony 
(1889)  73  Tex.  47,  3  L.R.A.  634,  15  Am.  SL 
Rep.  763,  11  S.  W.  139;  Houston  &  T.  C.  R. 
Co.  v.  Bush  (1911)  —  Tex.  — ,  32  LlRJL. 
(N.S.)  1201,  133  S.  W.  246;  International 
&  G.  N.  R.  Co.  v.  Miller  (1894)  9  Tex.  Civ. 
App.  104,  28  S.  W.  233,  writ  of  error  denied 
in  (1896)  87  Tex,  430,  29  S.  W.  235;  Texas 
&  P.  R.  Co.  V.  Bowlin  (1896)  —  Tex.  Civ. 
App,  — ,  32  S.  W.  918;  Houston  &  T.  C.  R. 
Co.  V.  Washington  (1895). —  Tex.  Civ.  App. 
— ,  30  S.  W.  719;  Texas  &  P.  R.  Co.  v.  Ed- 
mond  (1896)  —  Tex.  Civ.  App.  — ,  29  S.  W. 
518;  Galveston,  H.  &  S.  A.  R.  Co.  v.  La 
Prelle  (1901)  27  Tex.  Civ.  App.  496,  65  S. 
W.  488;  San  Antonio  Traction  Co.  v.  Craw- 
ford (1902)  —  Tex.  Civ.  App.  — ,  71  S.  W. 
306;  Houston  &  T.  C.  R.  Co.  v.  Batchler 
(1904)  37  Tex.  Civ.  App.  116,  83  S.  W.  902: 
F-lder  V.  St.  Louis.  B.  &  M.  R.  Co.   (1908) 
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(6)  The  use  of  insulting  language,  tt 

(7)  Producing  fear  with  a  malicious  in- 
tent.» 

(8)  Indecent  or  otherwise  improper  con- 
duct in  regard  to  a  female  passenger.  M 


(9)  Wrongful  arrest  or  other  abuse  of 
criminal  process,  s^ 

The  fact  that  the  servant  who  committed 
the  tort  in  respect  of  which  it  is  sought 
to  hold  the  carrier  liable  was  carefully  se- 


61  Tex.  Civ.  App.  244,  112  S.  W.  699;  Mis- 
souri,  K.  &  T.  R.  Co.  y.  Gerren  (1909)  57 
Tex.  Civ.  App.  34,  121  S.  W.  905;  Texas  & 
P.  R.  Co.,  V.  Cassidy  (1911)  —  Tex.  Civ. 
App.  — ,  137  S.  W.  389;  Missouri,  K.  &  T. 
R.  Co.  V.  Brown  (1911)  —  Tex.  Civ.  App. 
— ,  135  S.  W.  1076;  Dallas  Consol.  Electric 
Street  R.  Co.  v.  Gilmore  (1911)  —  Tex.  Civ. 
App.  — ,  138  S.  W.  1334;  Norfolk  &  W.  R. 
Co.  V.  Brame  (1909)  109  Va.  422,  63  S.  E. 
1018;  Blomsness  v.  Puget  Sound  Electric 
R.  Co.  (1907)  47  Wash.  620,  17  LJR.A.(N.S.) 
763,  92  Pac.  414;  Rlcketts  v.  Chesapeake 
&  0.  R.  Co.  (1890)  33  W.  Va.  433,  7  L.R.A. 
354,  25  Am.  St.  Rep.  901,  10  S.  E.  801; 
Bess  V.  Chesapeake  &,  O.  R.  Co.  (1891)  35 
W.  Va.  492,  29  Am.  St.  Rep.  820,  14  S.  E. 
234;  Smith  v.  Norfolk  &  W.  R.  Co.  (1900) 
48  W.  Va.  69,  36  S.  E.  834;  Teel  v.  Coal 
&  Coke  R.  Co.  (1909)  66  W.  Va.  316,  06 
S.  E.  470;  Layne  v.  Chesapeake  &,  0.  R.  Co. 
(1909)  66  W.  Va.  607,  67  S.  E.  1103  (pas- 
senger shot);  Fick  v.  Chicago  &  N.  W.  R. 
Co.  (1887)  68  Wis.  469,  60  Am.  Rep.  878, 
32  N.  W.  627. 

ttLampkin  v.  Louisville  &  N.  R.  Co. 
(1894)  106  Ala.  287,  17  So.  448;  Bleecker 
V.  Colorado  &,  S.  R.  Co.  (1911)  50  Colo. 
140,  33  L.R^.(N.S.)  386,  114  Pac.  481; 
Atlanta  &  W.  P.  R.  Co.  v.  Condor  (1885) 
75  Ga.  51;  Cole  v.  Atlanta  &,  W.  P.  R.  Co. 
(1897)  102  Ga.  474,  31  S.  E.  107;  Georgia 
R.  &  Electric  Co.  v.  Baker  (1904)  120  Ga. 
991,  48  S.  E.  355;  Macon  R.  &  Light  Co.  v. 
Mason  (1905)  123  Ga.  773,  51  S.  E.  569; 
Wolfe  V.  Georgia  R.  &  Electric  Co.  (1907) 
2  Ga.  App.  499,  58  S.  E.  899;  Wise  v.  Cov- 
ington &  C.  Street  R,  Co.  (1891)  91  Ky. 
537,  16  S.  W.  351;  Louisvillle  &  N.  R.  Co. 
V.  Donaldson  (1897)  19  Ky.  L.  Rep.  1384, 
43  S.  W.  439  (no  oflf.  rep.) ;  Southern  R.  Co. 
V.  Thurman  (1906)  121  Ky.  716,  2  L.R,A. 
(N.S.)  1108,  90  S.  W.  240;  Louisville,  N. 
&  T.  R.  Co.  V.  Patterson  (1891)  69  Miss. 
421,  22  L.R.A.  259,  13  So.  697;  Randolph  v. 
Hannibal  &  St.  J.  R.  Co.  (1885)  18  Mo. 
App.  609;  Gillespie  v.  Brooklyn  Heights  R. 
Co.  (1904)  178  N.  Y.  347,  66  L.R.A.  618, 
102  Am.  St.  Rep.  503,  70  N.  E.  857;  Strother 
V.  Aberdeen  &  A.  R.  Co.  (1898)  123  N.  C. 
197,  31  S.  E.  386;  Knoxville  Traction  Co.  v. 
Lane  (1899)  103  Tenn.  376,  46  L.R.A.  549, 
63  S.  W.  557;  Texas  &  P.  R.  Co.  v.  Jones 
(1897)  —  Tex.  Civ.  App.  —,.39  S.  W.  124; 
Texas  &  P.  R.  Co.  v.  Tarkington  (1901)  27 
Tex.  Civ.  App.  353,  66  S.  W.  137;  San  An- 
tonio Traction  Ck),  v.  Crawford  (1902)  — 
Tex.  Civ.  App.  — ,  71  S.  W.  306;  Gulf,  C.  & 
S.  F.  R,  Co.  V.  Luther  (1905)  40  Tex.  Civ. 
App.  517,  90  S.  W.  44;  San  Antonio  Trac- 
tion Co.  V.  Lambkin  (1907)  —  Tex.  Civ. 
App  — ,  99  S.  W.  574;  Carpenter  ▼.  Trinity 
&  B.  Valley  R.  Co.  (1909)  66  Tex.  Civ.  App. 
027,  119  S.  W.  335;  Missouri,  K«  &  T.  R. 
40  L.R.A.(N.S.) 


Co.  V.  Morgan  (1911)  —  Tex.  Civ.  App. 
— ,  138  S.  W.  216. 

MJn  the  following  cases  the  passengers 
were  so  alarmed  by  the  threats  of  serv- 
ants that  they  jumped  from  moving  trains: 
Gas  way  v.  Atlanta  &  W.  P.  R.  Co.  (1877) 
68  Ga.  216;  Spohn  v.  Missouri  P.  R.  Co. 
(1894)  122  Mo.  1,  26  S.  W.  663;  Ephland  v. 
Missouri  P.  RL  Co.  (1896)  71  Mo.  App.  597. 

»4  Pullman's  Palace  Car  Co.  v.  Campbell 

(1894)  154  U.  S.  513,  38  L.  ed.  1069,  14  Sup. 
Ct.  Rep.  1151,  affirming  (1890)  42  Fed.  484 
(indecent  assault) ;  Birmingham  R.  Light  & 
P.  Co.  V.  Parker  (1909)  161  Ala.  248,  50  So. 
65  (indecent  assault);  Savannah,  F.  &,  W. 
R.  Co.  V.  Quo  (1897)  103  Ga.  125,  40  L.R.A. 
483,  68  Am.  St.  Rep.  85,  20  S.  E.  607  (as- 
sault with  intent  to  ravish) ;  Carvik  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  (1906)  131  Iowa, 
415,  117  Am.  St.  Rep.  432,  108  N.  W.  327 
(rape);  Craker  v.  Chicago  &,  N.  W,  R.  Co. 
(1876)  36  Wis.  657,  17  Am,  Rep.  504  (wom- 
an kissed). 

''The  contract  of  carriage  as  to  female 
passengers  embraces  an  implied  stipulation 
that  the  carrier  will  protect  them  against 
general  obscenity,  immodest  conduct,  or 
wanton  approach.''  Birmingham  R.  Light  & 
P.  Co.  V.  Parker  (1909)  161  Ala.  248,  50 
So.  55. 

See  also  the  opinion  in  Chamberlain  v. 
Chandler  (1823)  3  Mason,  242,  Fed.  Cas. 
No.  2,575  where  Story,  J.,  defines  the  con- 
tractual obligations  of  the  master  of  a 
ship  in  respect  of  female  passengers. 

W  Mayfield  v.  St.  Louis,  L  M.  &  S.  R.  Co. 

(1910)  97  Ark.  24,  32  L.R.A.(N:8.)  525, 133 
S.  W.  168;  Moore  v.  Louisiana  &  A.  R.  Co. 

(1911)  99  Ark.  233,  34  L.R.A.(N.S.)  299, 
137  S.  W.  826;  Atchison,  T,  &  S.  F.  R.  Co. 
V.  Henry  (1895)  55  Kan.  715,  29  L.R.A.  465, 
41  Pac.  952;  Baltimore  &  0.  R.  Co.  v.  Cain 

(1895)  81  Md.  87,  28  L.R.A.  688,  31  Atl. 
801;  Tolchester  Beach  Improv.  Co.  v. 
Scharnagl  (1907)  105  Md.  199,  65  Atl.  916; 
Philadelphia,  B.  &  W.  R.  Co.  v.  Green  (1909) 
110  Md.  32,  71  Atl.  986;  Grayson  v.  St. 
Louis  Transit  Co.  (1903)  100  Mo.  App.  60, 
71  S.  W.  730;  Baumstein  v.  New  York  City 
R.  Co.  (1907;  App.  Div.)  66  Misc.  498,  107 
N.  Y.  Supp.  23;  McLeod  v.  New  York  0.  & 
St.  L.  R.  Co.  (1902)  72  App.  Div.  116,  76 
N.  Y.  Supp.  347;  Owens  v.  Wilmington  &, 
W.  R.  Co.  (3900)  126  N.  C.  139,  78  Am.  St. 
Rep.  642,  35  S.  E.  250;  Bowden  ▼.  Atlantio 
Coast  Line  R.  Co.  (1907)  144  N.  O.  28,  56 
S.  E.  558,  12  Ann.  Cas.  783;  Texas  Midland 
R.  Co.  V.  Dean  (1905)  98  Tex.  517,  70  liELA. 
943,  86  S.  W.  1135;  St.  Louis  Southwestern 
R.  Co.  V.  Franklin  (1898)  —  Tex.  Civ.  App. 
— ,  44  S.  W.  701 ;  Gillingham  v.  Ohio  River 
R.  Co.  (1891)  35  W.  Va.  588,  14  L.Rj^.  798, 
29  Am.  St.  Rep.  827,  14  S.  £.  243. 
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Thai  a  duty  which  is,  em  hypothesi,  not  ab- 
solute, cannot,  as  it  would  seem,  afford  a 
logical  basis  for  an  absolute  liability,  ^  and 
(2)  that  the  wilful  misconduct  of  a  serv- 
ant cannot,  without  a  very  undesirable  con- 
fusion of  juristic  concepts,  be  treated  as  be- 
ing a  breach  of  the  duty  to  exercise  care. 
(3)  According  to  another  view, — which 
is  the  one  commonly  accepted, — his  liability 
is  referable  to  the  consideration  that  his 
contract  not  only  binds  him  te  exercise  a 
high  degree  of  care  in  transporting  his  pas- 
sengers, but  also  embraces  an  implied  stip- 
ulation that  they  shall  not,  in  any  event, 
be  subjected  to  personal  maltreatment 
either  by  himself  or  his  servants. .  He  is 


regarded  as  being  subject,  under  one  part 
of  his  contract,  to  a  duty  which  is  quali- 
fied in  its  character  and  scope,  and,  under 
another  part,  to  an  absolute  duty  for  the 
discharge  of  which  he  is  answerable,  irre- 
spective of  whether  he  undertakes  to  per- 
form it  himself  or  deputes  its  performance 
to  servants.  The  resulting  situation,  so  far 
as  regards  the  cases  in  which  he  intrusts 
the  performance  of  the  duty  to  servants, 
has  been  stated  in  phraseology  which  is  ex- 
pressive simply  of  the  notion  that  it  is  ab- 
solute, and  therefore  nondelegable;  *^  and 
in  phraseology  which  is  expressive  of  the 
notion  that  its  existence  renders  the  car- 
rier inferentially  a  guarantor  or  insurer  in 


to  carry  his  passenger  safelv  and  properly 
and  to  treat  him  respectfully;  and  if  he 
intrusts  the  performance  of  his  duty  to  his 
servants,  the  law  holds  him  responsible  for 
the  manner  in  which  they  execute  the 
trust."  Goddard  v.  Grand  Trunk  R.  Co. 
(1869)  57  Me.  202,  2  Am.  Rep.  39. 
The  duty  of  a  carrier  is  to  protect  his 

Eassengers  from  the  violence  and  insults  of 
is  servants,  ''in  so  far  as  this  can  be  done 
by  the  exercise  of  a  high  degree  of  care." 
Dillingham  v.  Anthony  (1889)  73  Tex.  47, 
3  L.R.A.  634,  15  Am.  St.  Rep.  753,  11  S.  W. 
139. 

"A  common  carrier  of  passengers  implied- 
ly agrees  to  exercise  the  utmost  care  and 
diligence  consistent  with  the  proper  man- 
agement of  his  business,  to  protect  his  pas- 
sengers from  injury  through  the  miscon- 
duct of  other  persons  while  he  is  performing 
his  contract  for  their  transportation.  They 
necessarily  submit  themselves  in  a  large 
degree  to  his  care  and  control,  and  he  un- 
dertakes to  provide  for  their  safety  in  all 
those  particulars  which  ought  to  be  under 
his  direction  and  management.  Among 
these,  to  a  certain  extent,  are  the  kind  of 
persons  nermitted  to  approach  the  passen- 
gers on  tne  carrier's  premises,  and  the  rules 
and  regulations  which  govern  the  conduct 
of  the  carrier's  servants  and  others,  while 
the  contract  for  carriage  is  being  performed. 
While  the  carrier  does  not  guarantee  per- 
fection in  these  particulars,  he  is  under  an 
obligation  of  implied  contract  and  conse- 
quent legal  duty  to  use  a  very  high  degree 
of  care  to  prevent  injuries  that  might  be 
caused  by  tne  negligence  or  wilful  miscon- 
duct of  others.  ...  In  the  application 
of  the  rule  to  injuries  caused  by  servants 
of  the  carrier  while  engaged  in  the  per- 
formance of  his  contract  of. carriage,  it  is 
held  that  he  is  liable  absolutely  for  their 
misconduct."  Hayne  v.  Union  Street  R,  Co. 
(1905)  189  Mass.  552,  3  L.R.A.(N.S.)  605, 
109  Am.  St.  Rep.  655,  76  N.  E.  219. 

"A  railroad  company,  as  a  common  car- 
rier of  passengers,  is  bound  to  use  extraor- 
dinary care  not  only  to  carry  its  passengers 
safely,  but  also  to  protect  them  .  . 
from  assault  or  injury  from  its  agents  in 
charge  of  the  train,  and  from  others."  May- 
field  V.  St.  Louis,  J.  M.  &  S,  R.  Co.  (1910) 
40  L.RiA.(N.S.) 


97  Ark.  24,  32  L.R.A.(N.S.)  626,  133  S.  W. 
168. 

"Unwarrantable  assaults  upon  passengers 
by  the  servants  of  the  carrier  are  a  breach 
of  the  implied  contract  of  the  carrier  to 
convey  the  passenger  safely  to  his  destina- 
tion." Thomp.  Neg.  §  3184,  cited  in  Rohr- 
back  V.  Pullman's  Palace  Car  Co.  (1909) 
166  Fed.  797;  Garvik  v.  Burlington,  C.  R.  & 
N.  R.  Co.  (1906)  131  Iowa,  415,  117  Am. 
St.  Rep.  432,  108  N.  W.  327.  It  should  be 
observed,  however,  that  in  a  subsequent 
section  of  his  treatise  the  learned  author, 
without  adverting  to  the  inconsistency  be- 
tween the  two  positions,  cites  the  cases 
which  refer  the  carrier's  liability  to  the 
conception  of  a  nondelegable  duty  with  re- 
gard to  the  proper  treatment  of  passengers. 
See  note  42,  infra. 

40  This  difficulty  may  be  avoided  by  tak- 
ing the  position  which  is  indicated  by  the 
foUowing  statement:  "It  is  no  doubt  true 
that  if  the  violence  could  not  have  been 
seen  or  prevented  by  the  highest  degree  of 
care,  the  carrier  would  be  absolved  from 
liability.  .  .  .  The  duty  of  protecting 
passengers  from  violence  ...  is  not  an 
absolute  one.  If  the  care  which  the  law 
requires  is  exercised  by  the  carrier,  then 
the  duty  is  discharged,  and  there  is  no  lia- 
bility."    Louisville   &  N,   R.   Co.   v.  Kelly 

(1883)  92  Ind.  371,  47  Am.  Rep.  149.  But 
the  doctrine  that  a  .carrier  can  escape  lia- 
bility by  adducing  affirmative  evidence 
which  proves  that  the  misconduct  which 
caused  the  given  injury  could  not  have  been 
prevented  by  the  exercise  of  the  obligatory 
degree  of  care  is  apparently  not  counte- 
nanced by  any  other  case. 

41  The  obligation  which  a  carrier  assumes 
in  regard  to  the  safety  of  a  passenger  "in- 
cludes an  implied  stipulation  for  good  treat- 
ment of  the  passenger  during  the  passage, 
trip,  or  voyage,  and  especial! v  against  ill 
treatment  by  the  carrier  or  his  employees, 
and  against  every  degree  of  violence  on 
their  part,  or  wanton  interference  with  his 
person."  Pendleton  v.  Kinsley  (1871)  3 
Cliff.  416,  Fed.  Cas.  No.  10,922.  In  another 
part  of  the  opinion  it  was  Baid:  "Passen- 
gers do  not  contract  merely  for  ship  room 
and  transportation  from  one  place  to  an- 
other, but  they  also  contract  for  good  treat* 
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ment  and  against  personal  rudeness  and 
every  wanton  interference  with  their  per- 
sons, either  hv  the  carrier  or  his  agents 
employed  in  tne  management  of  the  ship 
or  other  conveyance." 

By  his  contract  with  a  passenger  the 
carrier  "undertakes  to  carry  him  safely  and 
treat  him  respectfully."  Stewart  v.  Brook- 
lyn k  C.  T.  R.  Co.  (1882)  90  N.  Y.  688,  43 
Am.  Rep.  185. 

"The  defendant  owed  the  plaintiff  the 
duty  to  transport  him,  .  .  .  and  during 
its  performance  to  care  for  his  comfort  and 
safety.  This  duty  of  protecting  the  per- 
sonal safety  of  the  passenger,  and  promot- 
ing, by  every  reasonable  means,  the  accom- 
plishment of  his  journey,  is  continuous,  and 
embraces  other  attentions  and  services  than 
the  occasional  services  required  in  giving 
the  passenger  a  seat  or  some  temporary 
accommodation.  Hence,  whatever  is  done 
by  the  carrier  or  its  servants  which  inter- 
feres with  or  injures  the  health  or  strength 
or  person  of  the  traveler,  or  prevents  the 
accomplishment  of  his  journey  in  the  most 
reasonable  and  speedy  manner,  is  a  viola- 
tion of  the  carrier's  contract,  and  he  must 
be  held  responsible  for  it."  Dwinelle  v. 
New  York  &  H.  R.  Co.  (1890)  120  N.  Y. 
127,  8  L.R.A.  224,  17  Am.  St.  Rep.  611,  24 
N.  E.  319. 

"As  to  .  .  .  [passengers]  the  contract 
of  carriage  imposes  upon  the  carrier  the 
dutv  not  only  to  carry  safely  and  expediti- 
ously between  the  termini  of  the  route  em- 
braced in  the 'contract,  but  also  the  duty  to 
conserve  by  every  reasonable  means  their 
convenience,  comfort,  and  peace  throughout 
the  journey.  And  this  same  duty  is,  of 
course,  upon  the  carrier's  agents.  They  are 
under  the  duty  of  protecting  each  passenger 
from  unavoidable  discomfort,  and  from  in- 
sult, from  indignities,  and  from  personal 
violence."  Birmingham  R.  k  Electric  Co.  v. 
Baird  (1900)  130  Ala.  334,  64  L.R.A.  762, 
89  Am.  St.  Rep.  43,  30  So.  466. 

"The  carrier's  duty  is  to  carry  his  passen- 
gers safely  and  [treat  them]  respectfully; 
and  if  he  intrusts  this  duty  to  his  servants, 
the  law  holds  him  responsible  for  the  man- 
ner in  which  they  execute  the  trust."  Nor- 
folk A  W.  R.  Co.  V.  Anderson  (1893)  90 
Va.  1,  44  Am.  St.  Rep.  884,  17  S.  E.  757. 
•  "The  carrier  undoubtedly  owes  to  the 
passenger  many  contractual  duties,  nonper- 
formance of  which  is  not  executed  by  dili- 
gence and  good  faith,  and  in  respect  to 
which  liability  follows  failure  as  certainly 
and  inevitably  as  a  right  of  recovery  arises 
on  the  nonpayment  of  a  debt.  Is  the  right 
of  a  passenger  to  immimity  from  intention- 
al injury  at  the  hands  of  the  servants  of 
the  carrier  within  this  principle?  It  seems 
so.  .  .  .  This  makes  the  liability  rest 
not  upon  instigation,  encouragement,  or  ex- 
press or  implied  authorization  of  the  mas- 
ter, but  upon  the  breach  of  the  carrier's 
obligation;  and  the  inquiry  is  not  whether 
the  servant  acted  as  the  carrier's  agent  in 
inflicting  the  injurv,  but  whether  the  master 
40  L.R.A,(N.S.) 


has  broken  his  contract  for  the  safe  car- 
riage of  the  passenger.  This  is  the  cer- 
tain import  of  the  decisions  of  this  court," 
Layne  v.  Chesapeake  k  0.  R.  Co.  (1909) 
66  W.  Va.  618,  67  S.  E,  1103. 

The  reason  for  imputing  a  broader  lia- 
bility to  a  carrier  than  to  other  employers 
"arises  from  the  fact  that  the  servant^  in 
mistreating  the  passenger  wholly  for  some 
private  purpose  of  his  o^d,  in  the  very 
act,  violates  the  contractual  obligation  of 
the  employer  for  the  performance  of  which 
he  has  put  the  employee  in  his  place." 
Houston  k  T.  C.  R.  Co.  v.  Bush  (1911)  — 
Tex.  — ,  32  L.R.A,(N.S.)  1201,  133  S.  W. 
248.  In  another  part  of  the  opinion  it  was 
declared  to  be  the  duty  of  the  carrier  to 
"carry  his  passenger  safely  and  provide 
for  his  safety  and  convenience." 

That  it  is  the  duty  of  a  carrier  to  protect 
a  passenger  from  "violence  and  insults,"  as 
well  as  to  carry  him  safely,  was  laid  down 
in  Spohn  v.  Missouri  P.  R.  Co.  (1885)  87 
Mo.  74,  8.  c.  on  subsequent  appeal,  (1890) 
101  Mo.  417,  14  S.  W.  880. 

In  Craker  v.  Chicago  k  N.  W.  R.  Ca 
(1876)  36  Wis.  657,  17  Am.  Rep.  504  the 
court,  after  referring  to  the  conflict  of  opin- 
ion which  the  cases  disclosed  with  respect 
to  the  liability  of  a  master  for  the  wilful 
torts  of  the  servant,  proceeded  thus:  "How- 
ever that  may  be  in  general,  there  can  be 
no  doubt  of  it  in  those  employments  in 
which  the  agent  performs  a  duty  of  the 
principal  to  third  persons,  as  1>etween  such 
third  persons  and  the  principal.  Becausit; 
the  principal  is  responsible  for  the  duty, 
and  if  he  delegate  it  to  an  agent,  and  the 
agent  fail  to  perform  it,  it  is  immaterial 
whether  the  failure  be  accidental  or  wilful, 
in  the  negligence  or  in  the  malice  of  the 
agent;  the  contract  of  the  principal  is 
equally  broken  in  the  negligent  disregard, 
or  in  the  malicious  violation,  of  the  duty 
by  the  agent.  It  would  be  cheap  and  super- 
ficial morality  to  allow  one  owing  a  duty 
to  another  to  commit  the  performance  of 
his  duty  to  a  third,  without  responsibility 
for  the  malicious  conduct  of  the  substitute 
in  performance  of  the  duty.  If  one  owe 
bread  to  another,  and  appoint  an  agent  to 
furnish  it,  and  the  agent,  of  malice,  fur- 
nish a  stone  instead,  the  principal  is  re- 
sponsible for  the  stone  and  its  conse- 
quences." 

The  duty  to  treat  a  passenger  properly 
is  also  referred  to  as  a  distinct  obligjition 
in  International  k  G.  N.  R.  Co.  y.  Kentle 
(1883)  2  Te35.  App.  Civ,  Cas.  (WiUson) 
262. 

*«"The  plaintiff  was  entitled,  in  virtue 
of  that  contract,  to  protection  against  the 
misconduct  or  negligence  of  the  carrier's 
servants.  Their  misconduct  or  negligence 
whilst  transacting  tlie  company's  business, 
and  when  acting  within  the  general  scope 
of  their  employment,  is.  of  necessity,  to  be 
imputed  to  the  corporation  which  consti- 
tuted them  agents  for  the  performance  of 
its  contract  with  the  passenger."    New  Jer- 
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Bey  S.  B.  Co.  v.  Brockett  (1887)  121  U.  S. 
637,  30  L.  ed.  1049,  7  Sup.  Ct.  Rep.  1030. 
The  following  paragraph  of  the  headnote 
to  this  case  was  adopted  as  a  correct  state- 
ment of  the  law,  in  New  Orleans  &  N.  E. 
R.  Co.  ▼.  Jopes  (1891)  142  U.  S.  18,  35 
L.  ed.  919,  12  Sup.  Ct  Rep.  109:  "A  com- 
mon carrier  undertakes  absolutely  to  pro- 
tect its  passengers  against  the  misconauct 
or  negligence  of  its  own  servants,  employed 
in  executing  the  contract  of  transportation, 
and  acting  within  the  general  scope  of  their 
employment." 

"While  a  common  carrier  does  not  under- 
take to  insure  against  injury  from  every 
possible  danger,  he  does  undertake  to  pro- 
tect the  passenger  against  an^  injury 
arising  from  the  negligence  or  wilful  mis- 
conduct of  its  servants  while  engaged  in  per- 
forming a  duty  which  the  carrier  owes  to 
the  passenger."  Stewart  v.  Brooklyn  k  C. 
T.  R.  Co.  (1882)  90  N.  Y.  688,  43  Am.  Rep. 
185. 

''A  carrier  is  liable  absolutely,  as  an  in- 
surer, for  the  protection  of  a  passenger 
against  assaults  and  insults  at  the  hands  of 
his  servants."  Busch  v.  Interborough  Rap- 
id Transit  Co.  (1907)  187  N.  Y.  388,  80 
N.  E.  197,  10  Ann.  Cas.  460,  quoting  Thomp. 
Neg.  §  3186. 

'  j^  carrier  is  an  absolute  guarantor  of 
the  safety  of  its  passengers  against  the  as- 
saults of  its  employees  while  it  is  perform- 
ing its  contract  of  carriage."  Zeccardi  v. 
Yonkers  R.  Co.  (1907)  190  N.  Y.  389,  17 
L.R.A.(N.S.)   770,  83  N.  E.  31. 

"A  common  carrier  of  passengers  under- 
takes to  protect  them  from  the  negligence 
or  wilful  misconduct  of  its  servants  while 
engaged  in  performing  a  duty  which  the 
carrier  owed  to  the  passengers."  Scott  v. 
Central  Park,  N.  k  K.  River  R.  Co.  (1880) 
53  Hun,  414,  6  N.  Y.  Supp.  382. 

A  carrier  is  bound  to  protect  his  pas- 
sengers ''against  all  wrongs  done  by  em- 
ployees while  engaged  in  and  about  the 
performance  of  their  prescribed  duties." 
Philadelphia,  B.  A;  W.  R.  Co.  v.  Green 
(1009)   110  Md.  32,  71  Atl.  986. 

The  contract  "was  a  guaranty,  on  behalf 
of  the  carrier,  that  appellee  should  be  pro- 
tected against  personal  injury  from  the 
agents  or  servants  of  appellant  (conductor) 
in  charge  of  the  train."  Chicago  &  E.  R. 
Co.  V.  Flexman  (1882)  103  111.  646,  42  Am. 
Rep.  33. 

A  passenger  is  "under  the  protection  of 
the  carrier  and  those  of  its  servants  to 
whom  it  commits  the  performance  of  the 
various  duties  to  him  which  it  assumes  by 
the  contract  of  carriage."  Texas  Midland 
R.  Co.  V.  Dean  (1906)  98  Tex.  517,  70 
L.R.A.  943,  86  S.  W.  1135. 

"The  duty  of  the  carrier  towards  a  pas- 
senger is  contractual;  and,  among  other 
implied  obligations,  is  that  of  protecting 
a  passenger  from  insults  or  assaults  by 
other  passengers,  or  by  their  own  servants." 
Wood,  Railway  Law,  §  315.  quoted  in  White 
V.  Norfolk  &  S.  R.  Co.  (1894)  115  N.  C.  631, 
44  Am.  St.  Rep.  480,  20  S.  E.  191. 

"The  carrier  is  liable  absolutely,  as  an 
40  L.R.A.(N.S.)  67 


I  insurer,  for  the  protection  of  the  passenger 
against  assaults  and  insults  at  the  hands 
of  its  own  servants,  because  he  contracts  to 
carry  the  passenger  safely  and  to  give  him 
decent  treatment  en  route.  Hence,  an  un- 
lawful assault  or  an  insult  to  a  passenger 
by  his  servant  is  a  violation  of  his  con- 
tract by  the  very  person  whom  he  has  em- 
ployed to  carry  it  out.  The  intendment  of 
the  law  is  that  he  contracts  absolutely  to 
protect  his  passenger  against  the  miscon- 
duct of  his  own  servants  whom  he  employs 
to  execute  the  contract  of  carriage." 
Thomp.  Neg.  §  3186,  quoted  in  Gillespie 
V.  Brooklyn  Heights  R.  Co.  (1904)  78  N.  Y. 
364,  66  L.RJ^.  618,  102  Am.  St.  Rep.  503, 
70  N.  E.  867;  O'Brien  v.  St.  Louis  Transit 
Co.  (1004)  186  Mo.  263,  106  Am.  St.  Rep. 
692,  84  8.  W.  939;  St.  Louis,  I.  M.  k  8.  R. 
Co.  ▼.  Dowffiallo  (1907)  82  Ark.  289,  101 
a  W.  412;  Gulf,  C.  k  S.  F.  R.  Ca  v.  Luther 
(1006)  40  Tex.  Civ.  App.  617,  00  S.  W.  46. 

"The  relation  (of  carrier  and  passenger) 
places  the  carrier  under,  the  obligation  to 
carry  the  passenger  safely  and  properly, 
and  treat  him  respectfully,  and  holds  him 
responsible  for  the  conduct  of  his  servants 
to  whom  he  intrusts  the  performance  of  his 
duty.  He  is  bound  to  protect  his  passen- 
gers from  violence  and  insults  by  stran^rs 
and  copassengers,  and  a  fortiori  against 
the  violence  and  insults  of  his  own  serv* 
ants."  Buswell,  Personal  Injuries,  §  34, 
quoted  in  Tanger  v.  Southwest  Missouri 
Electric  R.  Co.   (1900)   86  Mo.  App.  28. 

"As  against  the  assaults  and  violence  of 
his  servants,  the  passenger  has  the  right  to 
claim  an  aJbsolute  protection,  and  the  car- 
rier will  undoubtedly  be  held  responsible 
for  any  unnecessary  personal  abuse  or  vio- 
lence of  which  they  may  be  guilty  in  their 
treatment  of  the  passenger  whilst  engaged 
in  the  discharge  of  their  assigned  and  ap- 
propriate duties,  although  such  abuse  may 
consist  in  an  assault  or  battery  upon  the 
person  of  the  passenger,  and  may  be  wholly 
unauthorized  by  the  carrier,  and  prompted 
by  the  vindictive  feelings  of  the  servant 
towards  the  passenger.  And  it  is  undoubt- 
edly well-settled  law  that,  when  an  assault 
or  battery  by  the  carrier's  servant  occurs 
upon  the  carrier's  vehicle,  the  carrier  may 
be  held  responsible,  even  when  the  serv- 
ant has  seemingly  departed  from  the  line 
of  his 'duty,  and  has  committed  the  assault 
or  the  personal  violence  upon  the  passenger 
aside  from  and  under  circumstances  wholly 
unconnected  with  the  discharge  of  such 
duty."  Hutchinson,  Carr.  §§  1093,  1595, 
quoted  in  Norfolk  k  W.  R.  Co.  v.  Brame 
(1909)  109  Va.  422,  63  S.  E.  1018;  also 
cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Dow- 
giallo  (1907)  82  Ark.  289,  101  S.  W.  412; 
Louisville  k  N.  R.  Co.  v.  Kellv  (1883)  92 
Ind.  371,  47  Am.  Rep.  149;  O'Brien  v.  St. 
Louis  Transit  Co.  (1904)  185  Mo.  263,  105 
Am.  St.  Rep.  592,  84  S.  W.  939. 

For  other  cases  in  which  the  duty  of  pro- 
tection was  affirmed,  see  Birmingham,  R. 
Light  k  P.  Co.  v.  Parker  (1909)  161  Ala. 
248,  50  So.  55  ("insult,  indignity,  and  per- 
sonal violence") ;  Baltimore  k  O.  6.  W.  R. 


1058 


NOTE  TO  NEVILLE  v.  SOUTHERN  R.  CO. 


But  both  these  notions  are  not  infrequent- 
ly reflected  in  the  language  of  the  same 
opinion.  ^ 

The  imputation  of  an  absolute  liability 
to  the  carrier  has  sometimes  been  justified 
on  the  simple  ground  that  he  "selects  his 
own  servants  and  agents,"  and  must  there- 
fore "be  held  to  warrant  that  they  are 
trustworthy  as  well  as  skilful.'' M   *But  as 


the  power  of  selection  baa  been  treated  as 
one  of  the  foundations  of  the  general  rule 
of  respondeat  superior,  some  further  consid- 
eration would  seem  to  be  necessary  to  afford 
an  adequate  support  for  a  liability  which 
is  more  extensive  than  that  which  that  rule 
contemplates.  Such  a  consideration  has 
been  found  in  the  circumstance  that  the 
carrier's  servants  are  not  only  selected  by 


Co.  V.  Davis  (1909)  44  Ind.  App.  376,  89 
N.  E.  403  ("bodily  discomfort,  insult,  indig- 
nities, and  personal  violence") ;  Central  R. 
Co.  V.  Peacock  (1888)  69  Md.  262,  9  Am.  St. 
Rep.  425,  14  Atl.  709;  Johnson  v.  Detroit, 
Y.  &  A.  A.  R.  Co.  (1902)  130  Mich.  453,  90 
N.  W.  274;  St.  Louis  &  S.  F.  R.  Co.  v.  San- 
derson (1911)  —  Miss.  — ,  64  So.  885; 
O'Brien  v.  St.  Louis  Transit  Co.  (1904)  185 
Mo.  263,  106  Am.  St.  Rep.  592,  84  S.  W. 
939  (assaults  and  insults) ;  Quigley  v.  Cen- 
tral P.  R.  Co.  (1876)  11  Nev.  350,  21  Am. 
Rep.  757  ("violence  and  insults");  Haver 
V.  Central  R.  Co.  (1898)  62  N.  J.  L.  282, 
43  LJLA.  84,  72  Am.  St.  Rep.  647,  41  Atl. 
916  ("assault  and  other  ill  treatment") ; 
White  V.  Norfolk  &  S.  R.  Co.  (1894)  115  N. 
C.  631,  44  Am.  SI;.  Rep.  489,  20  S.  E.  191 
("insult  or  harm") ;  Louisville  &N.  R.  Co. 
V.  Ray  (1898)  101  Tenn.  1,  46  S.  W.  554 
("acts  of  rudeness  and  oppression")  ;  Layne 
V.  Chesapeake  k  0.  R.  Co.  (1909)  66  W.  Va. 
607,  67  S.  E.  1103;  Craker  v.  Chicago  &  N. 
W.  R.  Co.  ( 1875 )  36  Wis.  657,  17  Am.  Rep. 
504. 

48  "Of  course  the  defendant  owed  the 
plaintiff  the  duty  of  treating  him  respect- 
fully and  properly.  Certainly  it  was  bound 
to  protect  him  against  violent  acts  or  mis- 
conduct of  the  agents."  Fick  v.  Chicago  & 
N.  W.  R.  Co.  (1887)  68  Wis.  46,  60  Am. 
Rep.  878,  32  N.  W.  527. 

"It  is  among  the  implied  provisions  of  the 
contract  between  a  passenger  and  a  rail- 
way company  that  the  latter  has  employed 
suitable  servants  to  run  its  trains,  and  that 
passen^£^er8  shall  receive  proper  treatment 
from  them.  .  .  .  The  duty  of  the  car- 
rier towards  a  passenger  is  contractual ;  and 
among  other  implied  obligations  is  that  of 
protecting  a  passenger  from  insults  or  as- 
saults by  other  passengers  or  by  their  own 
servants."  Bess  v.  Chesapeake  &  0.  R.  Co. 
(1801 )  35  W.  Va.  492,  29  Am.  St.  Rep..  820, 
14  S.  E.  234. 

"When  .  .  .  [the  plaintiflf]  entered 
the  car  of  the  defendant  company  and  paid 
her  fare,  there  was  an  implied  contract  on 
the  part  of  the  company  that  she  should 
receive  proper,  polite,  and  courteous  treat- 
ment from  its  employees,  and  that  she 
should  be  protected  against  hearing  ob- 
scenity, witnessing  immodest  conduct,  or 
submitting  to  wanton  approach."  The 
contract  "includes  the  obligation  on  the 
part  of  the  carrier  to  guarantee  to  its  pas- 
sengers respectful  and  courteous  treatment, 
and  to  protect  them  not  only  from  violence 
and  insults  from  strangers,  but  also  against 
violence  and  insult  from  the  carrier's  own 
servants."  Knoxville  Traction  Co.  v.  Lane 
40  L.R.A.(N.S.) 


(1899)    103  Tenn.  376,  46  L.R.A.  549,  53 
S.  W.  657. 

"The  carrier  is  responsible  for  the  ma- 
licious and  wanton  acts  of  the  servant  to  a 
passenger,  whether  done  in  the  line  of  his 
employment  or  service,  or  not,  if  done  dur- 
ing the  course  of  the  discharge  of  his  duty 
to  the  master  which  relates  to  the  passes- 
ger.  For  he  owes  him,  as  before  stated,  not 
only  carriage,  but  protection  also;  and  if  be 
furnishes  a  servant  who,  instead  of  protect- 
ing, insults  or  assaults  or  beats  the  pas- 
senger, he  has  directly  failed  of  his  datj 
to  the  passenger."  Eads  v.  Metropolitan  R. 
Co.  (1891)  43  Mo.  App.  545.  This  passage 
was  quoted  with  approval  in  Tanger  t. 
Southwest  Missouri  Electric  R.  Co.  (1900) 
85  Mo.  App.  28. 

"It  is  not  merely  a  question  of  negli- 
gence in  such  cases,  nor  is  it  strictly  a  ques- 
tion depending  upon  the  scope  of  the  serv- 
ant's particular  employment.  It  is  a  ques- 
tion of  the  absolute  duty  of  a  railroad  com- 
pany to  its  passengers  as  long  as  the  re- 
lation subsists,  and  a  breach  of  that  duty  on 
its  part,  whether  caused  by  the  wilful  act  of 
an  employee  or  not.  A  carrier  is  bound  to 
discharge  the  implied  duty,  arising  out  of  its 
contract  and  imposed  by  law,  that  its  pas- 
sengers shall  be  protected  from  injury  by 
its  servants,  and  shall  not  be  wilfully  in- 
sulted and  harmed  by  them;  and  if  it  com- 
mits the  discharge  of  this  duty  to  an  em- 
ployee, it  may  well  be  held  to  do  so  at  iti 
peril,  notwithstanding  the  exercise  of  care 
on  its  part  in  selecting  the  servants."  4  El- 
liott, Railroads,  §  1579,  quoted  in  Gulf.  C 
&  S.  F.  R.  Co.  V.  Luther  (1905)  40  Tex. 
Civ.  App.  617,  90  S.  W.  44;  cited  also  in 
St.  Louis,  I.  M.  k  S.  R.  Co,  v.  Dowgiallo 
(1907)  82  Ark.  289,  101  S.  W.  412;  Haver 
V.  Central  R.  Co.  (1898)  62  N.  J.  L.  282,  43 
L.R.A.  84,  72  Am.  St.  Rep.  647,  41  Atl.  9J6. 

4*  Stewart  v.  Brooklyn  &  C.  T.  R-  O. 
(1882)  90  N.  Y.  588,  43  Am.  Rep.  185. 

In  Chicago  &  E.  R.  Co.  v.  Flesnan 
(1882)  103  111.  546,  42  Am.  Rep.  33,  the 
court  adverted  to  the  circumstance  that  the 
railway  company  had  placed  the  tort  feas- 
ors in  charge  of  the  train,  and  that  it  alone 
had  the  power  of  removing  them. 

In  Gallena  v.  Hot  Springs  R.  Co.  (188S) 
4  McCrary,  371,  13  Fed.  116,  the  trial  jud^. 
in  charging  the  jury,  observed  that  railroad 
companies  "select  and  appoint  their  own 
conductors  without  consulting  their  passen- 
gers, and  it  is  but  reasonable  that  thfj 
should  be  held  responsible  for  any  act  of 
violence  to  the  passengers  of  which  the  eon- 
ductors  may  be  guilty." 

In  Missouri,  K.  A  T.  R.  Co.  t.  Weaker 
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him,  but  are  also  intrusted  with  functions 
which  necessarily  involve  the  exercise  of  a 
large  measure  of  control  over  his  passen- 
gers. ^ 

"A  passenger  while  traveling  on  a  train 
is  under  the  care  and  control  of  the  rail- 
way company,  and  is  bence  entitled  to  be 
protected  against  the  wilful  misconduct  of 
the  company's  agents  and  servants  in 
charge  of  the  train,  and  to  whose  authpr- 
ity  he  is  required  for  the  time  being  to 
yield  a  greater  or  less  obedience."  Wabash 
R.  Co.  V.  Savage  (1886)  110  Ind.  156,  9 
N.  E.  85. 

/.  Carrier's  liability  considered  wUH 
reference  to  the  existence  or  nonex' 
istence  of  his  oontracttial  oh1iga$ion 
at  the  time  when  the  alleged  titrt  was 
convmitted, 

1,  GenertMy, 

A   detailed  examination   of   the   circum- 


stances under  which  a  carrier's  contractual 
obligations  are  deemed  to  have  been  as- 
sumed in  respect  of  a  particular  person 
would  carry  us  beyond  the  scope  of  the 
present  note.  For  information  on  the  sub- 
ject the  reader  is  referred  to  treatises 
which  deal  especially  with  carriers.  M 

2,  Commencement   of    the   relation   of 
carrier  and  passenger. 

The  contractual  obligations  of  a  railway 
company  or  other  carrier  come  into  exist- 
ence as  regards  a  given  person  when,  with 
the  intention  of  taking  his'  passage,  he  en- 
ters a  place  provided  for  the  accommo- 
dation of  passengers,  at  a  time  when  such 
a  place  is  open  for  the  reception  of  per- 
sons intending  to  travel  on  the  vehicle  pro- 
vided by  the  carrier.  *?  Some  cases^  in 
which  the  liability  of  the  defendants  for 
the  wilful  torts  of  their  servants  was  de- 
termined with  reference  to  this  doctrine  are 
citbd  below.  49 


(1876)  16  Kan.  456,  the  court  observed  that 
upon  the  strict  accountability  of  the  car- 
rier "in  no  small  degree  depends  the  safety 
and  comfort  of  passengers.  The  carrier  se- 
lects his  own  agents,  and  unless  he  finds 
that  violence  and  abuse  on  the  part  of  such 
agents  towards  his  passengers  meet  with 
swift  and  severe  punishment,  he  will  soon 
become  indifferent  to  the  character  and 
conduct  of  such  agent,  and  rudeness,  insult, 
and  violence  will  take  the  place  of  polite- 
ness, courtesy,  and  assistance." 

"Either  the  company  or  the  passengers 
must  take  the  risk  of  infirmities  of  temper, 
maliciousness,  and  misconduct  of  the  em- 
ployees whom  the  company  has  placed  upon 
the  train,  and  to  whom  it  has  committed  the 
discharge  of  its  duty  to  protect  and  look 
after  the  safety  of  its  passengers.  A  pas- 
senger has  no  control  over  them,  and  the 
company  alone  has  the  power  to  select  and 
remove  them.  It  is  therefore  but  just  to 
make  the  company,  rather  than  the  passen- 
gers, take  this  risk,  and  to  hold  it  respon- 
sible." 4  Elliott,  Railroads,  §  1638,  quoted 
in  Haver  v.  Central  R.  Co.  (1898)  62  N.  J. 
L.  282,  43  L.RJV.  84,  72  Am  St.  Rep.  647, 
41  Atl.  916;  Knoxville  Traction  Co.  v.  Lane 
(1899)  103  Tenn.  376,  46  L.R.A.  649,  63  S. 
W.  557;  St.  Louis  Southwestern  R.  Co.  v. 
Johnson  (1902)  29  Tex.  Civ.  App.  185,  68 
S.  W.  58. 

4*  "Shipowners,  as  well  as  the  proprietors 
of  conveyances  by  land,  select  and  appoint 
their  own  agents  without  consulting  their 
passengers,  and  it  is  but  reasonable  that 
they  should  be  held  responsible  for  any  act 
of  violence  to  the  passenger  of  which  such 
employees  may  be  guilty,  as  the  moment 
the  passenger  enters  the  steamer  or  other 
conveyance  he  is  more  or  less  under  the  con- 
trol of  the  master  or  conductor,  and  subject 
to  their  orders.  Fit  or  unfit,  humane  or 
brutal,  good  tempered  or  morose,  the  pas- 
senger is  comparatively  helpless,  and  may 
40  L.R.A.(N.S.) 


be  obliged  to  submit  for  the  time  without 
any  means  of  redress."  Pendleton  v.  Kin- 
sley (1871)  3  Cliff.  416,  Fed.  Cas.  No.  10,- 
922. 

46  4  Elliott,  Railroads,  §§  1578  et  seq.; 
Hutchinson,  Carr.  3d  ed.  §§  997  et  seq. 

The  liability  of  a  sleeping  car  company 
for  injury  to  a  passenger  on  an  ordinary  caV 
in  the  same  train,  who  enters  the  car  for 
the  purpose  of  asking  the  privilege  of  wash- 
ing nis  hands,  and  is  there,  wantonly  and 
without  provocation,  assaulted  and  beaten 
bv  the  porter  of  the  car,  is  not  ffovenied  by^ 
the  principles  regulating  the  liability  of 
common  carriers,  but  by  the  general  law  of 
master  and  servant.  Williams  v.  Pullman 
Palace  Car  Co.  (1888)  40  La.  Ann.  87,  8 
Am.  St.  Rep.  512,  3  So.  631. 

47  4  Elliott,  Railroads,  §  1579. 

4«In  Horgan  v.  Boston  Elev.  R.  Co. 
(1911)  208  Mass.  287,  94  N.  E.  386  (action 
for  assault  by  special  police  oflScer),  the 
court  observed:  "Having  entered  the  sub- 
way station  of  the  defendant,  and  paid  his 
fare  with  the  intention  of  becoming  a  pas- 
senger, the  plaintiff  was  lawfully  on  the 
premises;  and  if,  while  passing  through  the 
turnstile  to  take  a  car,  its  servants  unlaw- 
fully molested  him  by  physical  restraint, 
the  defendant  is  responsible  for  the  injury." 

In  Philadelphia,  B.  &  W.  R.  Co.  v.  Green 
(1909)  110  Md.  32,  71  Atl.  »86  (unlawful 
arrest),  the  court  said:  "By  the  undis- 
puted evidence  the  plaintiff  was  a  passen- 
ger of  the  defendant  at  the  time  the  alleged 
trespasses  were  committed.  He  had  entered 
a  room  provided  by  the  defendant  company 
for  the  accommodation  of  passengers  to  wait 
for  a  train  to  take  Mm  to  his  home.  This, 
under  all  the  authorities,  establishes  the  re- 
lation of  carrier  and  passenger.  The  rule  is 
well  settled  that  a  person  is  a  passenger 
who  enters  upon  the  depot  grounds  for  the 
purpose  of  taking  passage  on  the  train  of 
the  carrier.    The  fare  does  not  have  to  be 
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,8,  Continuity  of  the  obligation. 

The  general  rule  is  that  the  absolute  ob- 
ligation of  a  carrier  with  regard  to  the 
protection  of  his  passengers  continues  to 
rest  upon  him  and  his  servants  as  long  as 
the  contract  of  carriage  is  in  process  of  per- 
formance, tt  In  the  case  of  a  railway  com- 
pany which  operates  trains  on  its  own  land. 


its  obligation  is  not  suspended  where  a  pas- 
senger leaves  his  car  temporarily,  and  still 
remains  on  its  premises.  M  His  rights  also 
remain  in  force  while  he  is  going  from  one 
train  to  another  in  the  course  of  the  same 
joumey.il  On  the  other  hand,  a  person 
who  relinquishes  his  original  intention  of 
traveling  by  the  train  for  which  he  holds 
a  ticket,   and  who,  after  having  left  the 


paid,  nor  the  train  entered;  but  the  person 
must  merelv  enter  within  the  control  of  the 
carrier  at  the  depot  through  the  usual  chan- 
nels of  business,  with  the  intention  of  be- 
coming a  passenger  by  either  paying  fare 
before  or  after  entering  the  train.'* 

In  his  concurring  opinion  in  Daniel  v. 
Peteraburg  B.  Co.  (1895)  117  N.  C.  592,  4 
LJi,A.(NJS.)  485,  23  S.  E.  327,,  Avery,  J., 
said:  'The  contract  of  carriage  begins  not 
later  than  the  time  when  a  person  enters 
upon  the  premises  of  a  carrier  for  the  pur- 
pose of  securing  passage;  but  where  car- 
riages are  furnished  by  it  to  transport  pas- 
sengers to  a  station,  a  person  entering  such 
vehicle  or  even  halting  one  for  the  purpose 
of  boarding  it  with  the  same  object  m  view, 
and  under  the  implied  invitation  of  the  car- 
rier, is  entitled  to  the  same  right  of  pro- 
tection as  after  the  purchase  of  a  ticket." 

In  Gasway  v.  Atlanta  k  W.  P.  R.  Go. 
<1877)  58  Oa.  216,  the  syllabus  written  by 
tfie  court  is  as  follows:  "The  liability  [i.  e. 
absolute  liability]  of  the  company  extends 
to  tortious  acts  of  its  servants  done  about 
it^  business,  in  checking  the  baggage  of  nas- 
aengers  at  the  several  stations  on  its  line 
of  road,  and  to  the  platform  or  area  alons 
the  cars  necessary  to  be  used  or  traversed 
by  the  passengers  in  attending  to  procuring 
seats  and  ohedcing  baggage,  and  other  law- 
ful and  peaceful  acts  in  connection  with 
their  traveL" 

In  Indianapolis  Union  R.  Co.  v.  Cooper 
(.1892)  6  Ind.  App.  202,  33  N.  E.  219,  where 
a  gateman  made  an  unprovoked  assault 
upon  a  person  who  had  purchased  a  ticket 
and  was  walking  to  his  train,  it  was  held 
that  the  company  was  liable  whether  it  was 
oommttted  at  the  time  he  was  passing 
through  the  gate,  or  before,  or  after  he  got 
through. 

For  cases  in  which  the  action  was  held  to 
be  maintainable,  although  the  intending  pas- 
senger had  not  actually  taken  his  ticket 
when  the  tort  was  committed,  see  Texas 
k  P.R,  Co.  V.Jones  (1897)  —Tex.  Civ.  App. 
— ,  39  S.  W.  124  (woman  insulted  in  wait- 
ing room  by  station  agent's  wife) ;  St.  Louis 
Southwestern  R.  Co.  v.  Franklin  (1898)  — 
Tex.  Civ.  App.  — ,  44  S.  W.  701  (arrest  in 
waiting  room). 

tt''The  relation,  and  the  duties  arising 
out  of  it,  continues  until  the  passenger  is 
safely  landed  at  his  destination."  Alabama 
City,  G.  &  A.  R.  Co.  v.  Sampley  (1910)  169 
Ala.  372,  53  So.  142. 

50  Parsons  v.  New  York  C.  &  H.  R.  R. 
Co.  (1889)  113  N.  Y.  362,  3  L.R.A.  683,  10 
Am.  St.  Rep.  450,  21  N.  E.  145;  4  Elliott, 
Railroads,  §  1592. 
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ii  In  Dwinelle  v.  New  York  C.  ft  H.  R. 
R.  Co.  (1890)  120  N.  Y.  117,  8  L.R.A.  224, 
17  Am.  St.  Rep.  611,  24  N.  E.  319,  revening 
(1887)  45  Hun,  139,  the  effect  of  the  plain- 
tiff's evidence  was  as  follows :   Be  took  tick- 
ets for  himself  and  wife  for  a  oontinuoos 
passage  from  G.  to  N.  Y.  in  one  of  defend- 
ant's ordinary  cars,  and  purchased  from  the 
porter,  there  being  no  other  person  acting 
as  a  conductor,  tickets  for  a  section  in  a 
sleeping  car,  which,  upon  plaintiff  and  his 
wife  retiring,  were  taken  up  by  said  porter. 
The  train  was  detained  by  a  washout,  and 
after  waiting  until  nearly  noon  the  next 
day  the  porter  informed  plaintiff  he  most 
take  another  train.    The  porter  conducted 
plaintiff  and  his  wife  to  a  sleeping  ear  in 
the  other  train,  and,  upon  finding  it  filled, 
he  conducted  them  into  an  ordinary  ear, 
where  there  were  no  vacant  seats.    On  being 
requested  to  return  the  sleeping  car  tickets 
or  procure  for  plaintiff  something  to  show 
that  he  was  entitled  to  a  section  in  a  sleep- 
ing car  to  N.  Y.,  the  porter  refused  to  do  so. 
As   he   turned   to   go   away   the   plaintiff 
touched  him  lightlv  on  the  arm,  saying  to 
him  he  must  not  leave  without  some  sat- 
isfaction;   whereupon    the    porter    struck 
plaintiff  a  violent  blow  in  the  face,  knock- 
ing him   down  and   iniuring   him.     Held, 
that  the  question  whether  the  porter  was 
engaged  in  the  performance  of  his  duties 
as  defendant's  servant  at  the  time  of  the 
assault   had   been   improperly   taken   from 
the  jury.    The  contention  that  the  porter 
had   performed    all   the   duties   whicn,    as 
the  servant  of  the  defendant,  he  owed  to  the 
plaintiff,  was  thus  discussed  by  the  court: 
The    contract    of    carriage    between    the 
plaintiff  and  defendant  was  but  partially 
performed  and  was  in  the  actual   process 
of    performance.     The   plaintiff   had   been 
waiting    through    the   forenoon    to    enable 
the   defendant  to  make  the  necessary  ar- 
rangements to  complete  his  contract  of  car* 
riage.     The  arrangement  made  by  the  de- 
fendant for  that  purpose  was  to  start  an 
independent   train    from    Utica.     This    re- 
quired the  transfer  of  the  plaintiff  and  his 
luggage  to  such  other  tram.     It  was  nec- 
essary that  the  plaintiff  should  be  informed 
of   this    and    that    he,    with    his    luggage, 
should  be  transferred  to  such  other  train. 
The  porter  was  attending  to  this  duty,  and 
to  that  end  had  placed  the  plaintiff  in  an  or- 
dinary car  to  resume  his  journey.    ...    If 
it  is  the  duty  of  the  passenger  to  make  in- 
quiry, it  is  the  corresponding  duty  of  the 
carrier    to    give    the    information    sought. 
The  porter  bad  undertaken  to  furnish  such 
information  to  the  plaintiff,   at  to  intro- 
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premises  of  the  company,  returns  to  the  sta- 
tion to  make  some  inquiries  regarding  his 
baggage,  is  not  entitled  to  the  full  rights  of 
passengers.  ^^ 

To  a  passenger  on  a  street  railway  car 
the  carrier,  as  a  general  rule,  owes  no  con- 
tractual obligation  after  he  has  alighted 
from  the  car,  even  though  he  may  not  then 
have  reached  his  destination. 

4.  Termination  of  the  obligation* 

In  a  standard  treatise  we  find  the  fol- 
lowing statement  with  regard  to  passengers 


on  ordinary  railroad  cars:  "As  a  general 
rule  it  may  be  said  that  the  relation  of 
carrier  and  passenger  .  .  .  continues 
until  the  passenger  has  had  a  reasonable 
time  and  opportunity  to  safely  aliglit  from 
the  train  at  the  place  provided  by  the  car- 
rier for  the  discharge  of  passengers,  and 
to  leave  the  carrier's  premises  in  the  cus- 
tomary manner."  M 

In  one  case  decided  from  this  standpoint, 
it  was  held  that  a  mail  clerk  engaged  in 
the  delivery  of  mail  bags  to  the  postoffloe 
of  a  certain  town  was  entitled  to  recover 


duce  him  to  the  conductor  of  the  sleeping 
car  for  that  purpose,  and  while  so  engaged 
had  refused  to  complete  the  work,  and 
struck  plaintiff  the  blow  complained  of. 
.  .  .  The  idea  that  the  servant  of  a 
carrier  of  persons  may,  in  the  intervals  be- 
tween rendering  personal  services  to  the 
passenger  for  his  accommodation,  assault 
the  person  of  the  passenger,  destroy  his 
conscioulmess,  and  aisable  him  from  fur- 
ther pursuit  of  his  journey,  is  not  consist- 
ent with  the  duty  that  the  carrier  owes  to 
the  passenger,  and  is  little  less  than  mon- 
strous. While  this  general  duty  rested  up- 
on the  defendant  to  protect  the  person  of 
the  passenger  during  tne  entire  performance 
of  the  contract,  it  signifies  but  little  or 
nothing  whether  the  servant  had  or  had  not 
completed  the  temporary  or  particular 
service  he  was  periorming,  or  nad  com- 
pleted the  pertormanoe  of  it,  when  the  blow 
was  struck.  That  blow  was  given  by  a 
servant  of  the  defendant  while  the  defend- 
ant was  performing  its  contract  to  carry 
safely  and  to  protect  the  person  of  the 
plaintiff,  and  was  a  violation  of  such  con- 
tract." 

M  In  Georgia  R.  ft  Bkg.  Co.  ▼.  Richmond 
(1896)  08  Ga.  494,  25  S.  E.  565,  the  plain- 
tiff, having  failed  to  get  his  baggage 
checked  in  time  to  be  placed  on  the  train 
by  which  he  had  expected  to  travel,  went 
to  a  hotel,  intending  to  take  another  train 
on  the  following  day.  Held  (1)  that  al- 
though he  was  not  a  'passenger"  when  he 
returned  to  the  station,  he  had  the  right 
to  go  to  the  station  for  the  purpose  stated, 
and,  if  he  conducted  himseli  properly,  was 
entitled  to  respectful  treatment  from,  and 
immunity  from  an  unlawful  assault  by, 
the  agent  while  engaged  in  transacting  with 
him  the  business  mentioned;  and  (2)  that 
if  his  real  purpose  in  returning  was  not 
to  look  after  his  baggage,  or  to  attend  to 
other  legitimate  business  with  the  agent, 
but  merelv  to  upbraid  him  for  a  real  or 
supposed  breach  of  duty  occurring  at  an 
earlier  hour  of  the  day,  and  a  difficulty 
thereupon  ensued,  he  could  not  hold  the 
company  responsible  for  an  assault  by  the 
agent.  It  should  be  observed,  however, 
that  this  decision,  in  so  far  as  it  predi- 
cates an  absolute  obligation  on  the  part 
of  railway  servants  to  refrain  from  mal- 
treating persons  who  come  upon  the  railway 
premises  for  the  transaction  of  busi- 1 
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ness,  turns  upon  the  unauafified  phrase- 
ology of  the  provision  of  the  Georgia  Oode 
regarding    the    liability    of    railway    com- 

ganies.  See  Columbus  ft  R.  R.  Co.  v. 
hristian  (1894)  07  Ga.  56,  25  S.  E.  411. 
Under  conunon-law  prindtples  the  fact  that 
this  was  the  object  of  the  injured  person's 
visit  to  the  premises  is  not  necessarily  con- 
elusive  in  respect  of  the  company'^  liability. 
See,  for  example,  Bowen  v.  Illinois  0.  R.  Co. 
(1905)  70  L.R.A.  915,  69  G.  C.  A.  444,  136 
Fed.  306. 

M  Hutchinson,  Carr.  S  1016.  See  also 
the  note  to  Glenn  v.  Lake  Erie  ft  W.  R.  Co. 
2  L.R.A.(N.S.)  873. 

For  cases  in  which  the  liabflity  of  the 
defendants  for  assaults  was  affirmed  with 
reference  to  this  doctrine,  see  Peeptes  y. 
Brunswick  ft  A.  R.  Co.  (1878)  60  da.  281 
(complaint  in  action  for  assault  made  by 
a  conductor  upon  a  passenger  after  he 
had  been  delivered  at  his  destination  was 
held  demurrable  because  it  did  not  allege 
that  the  act  was  done  within  the  scope  of 
the  conductor's  duties) :  Brunswick  ft  W. 
R.  Co.  V.  Moore  (1807)  101  Ga.  684,  28 
S.  E.  1000  (company  liable  wh^re  conductor 
shot  plaintiff  just  after  he  had  alighted 
from  the  train);  McDade  v.  Norfolk  ft  W. 
R.  Co.  (1010)  67  W.  Va.  582,  68  &  £. 
378. 

In  Chicago,  R.  I.  ft  P.  R.  Co.  v.  Barrett 
(1884)  16  111.  App.  17,  it  was  laid  down,  on 
the  one  hand,  that  the  severance  of  the  re- 
lation of  carrier  and  passenger  is  not  ne^ 
essarily  dependent  upon  the  fact  that  the 
passenger,  upon  reaching  his  destination, 
had  actually  left  the  car,  and,  on  the  other 
hand,  that  the  mere  fact  that  the  passenger 
had  had  sufficient  time  and  opportunity  to 
leave  the  conveyance,  and  failed  to  do  so, 
does  not  operate  in  every  instance  as  a 
severance  of  the  relation.  If  a  passenger 
having  time  and  opportunity  saf el v  to  leave . 
the  train,  remains  in  the  car  for  the  unlaw- 
ful purpose  of  assaulting  the  servants  of 
the  carrier,  he  must  be  considered  as  having 
abandoned  the  protection  afforded  him  l^ 
his  contract.  In  this  case,  as  the  disputed 
fact,  viz,,  whether  the  plaintiff,  when  as- 
saulted by  the  conductor,  still  occupied  the 
relation  of  a  passsenger,  was  made  by  the 
instruction  of  the  trial  judge  to  depend 
simply  upon  the  question  whether  he  had 
actually  left  the  car  or  not,  the  verdict 
was  set  aside. 
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in  respect  of  the  misconduct  of  a  porter 
deputed  to  carry  the  bags,  by  whom  he  had 
been  several  times  assaulted  and  insulted, 
first  on  the  defendant's  premises,  and  after- 
wards on  the  street  leading  to  the  office.  A* 
But  the  authorities  upon  this  subject  are 
not  harmonious.  Some  of  the  cases  proceed 
upon  the  theory  "that  the  contract  of  car- 
riage is  performed  when  the  passenger, 
at  the  end  of  his  journey,  has  reached  a  safe 
and  proper  place,  where  persons  seeking  to 
become  passengers  are  regularly  received 
and  passengers  are  regularly  discharged, 
and  that  the  degree  of  care  to  which  he  is 
then  entitled  is  less  than  during  the  con- 
tinuance of  his  contract,  as  a  carrier  of 
goods  is  held  to  a  liability  less  strict  after 
they    have    reached   their   destination    and 


been  put  in  a  freight  house  than  while  tfaey 
are  in  transit."  W 

As  passengers  in  street  cars  alight  on 
public  highways,  there  is,  in  the  case  of  a 
carrier  operating  such  cars,  no  room  for 
any  conflict  of  opinion  with  regard  to  the 
position  which  passengers  in  a  train  oper- 
ated on  land  belonging  to  the  carrier  are  to 
be  regarded  as  occupying  between  the  time 
when  they  leave  the  train  and  the  time 
when  they  leave  the  carrier's  premises.  A 
street  car  company  impliedly  stipulates  to 
protect  a  passenger  from  maltreatment  by 
its  employees  until  he  has  safely  alighted,  m 
But  this  is  ordinarily  the  full  extent  of  its 
undertaking.  B7  His  right  of  action  is  de- 
terminable with  reference  to  this  rule,  al- 
though he  may  have  alighted  with  the  in- 


In  Krantz  ▼.  Rio  Grande  Western  R.  Co. 
(1895)  12  Utah,  104,  30  L.R.A.  297,  41 
Pac.  717,  the  court  was  of  opinion  that 
when  the  plaintiff  alighted  from  the  train 
at  the  station  in  question,  and  made  his 
way  towards  the  section  house  for  the  pur- 
pose of  engaging  in  his  regular  business, 
the  relation  of  carrier  and  passenger  as 
between  him  and  the  company  had  ceased; 
and  consequently  an  assault  conunitted  up- 
on him  by  a  section  foreman,  not  acting 
within  the  scope  of  his  employment,  could 
not  be  imputed  to  the  company  on  the 
ground  of  a  breach  of  its  contractual  obli- 

fEitions  to  protect  him.  The  action  was, 
owever,  held  to  be  maintainable  on  the 
special  ground  that,  having  regard  to  the 
local  conditions,  the  ticket  agent  was  the 
representative  of  the  company,  and  al- 
though he  was  present  when  the  injury  was 
inflicted,  made  no  effort  to  prevent  the  as- 
sault. 

M  Texas  &  P.  R.  Co.  y.  Cassidy  (1911) 
—  Tex.  Civ.  Api;.  — -,  137  S.  W.  389,  the 
court  said:  ''This  relation  [i.  e-,,  of  car- 
rier and  passenger],  it  seems  to  us,  was 
not  severed  by  reason  of  the  mail  being 
taken  from  the  train  and  placed  upon 
the  truck  in  charge  of  appellant's  porter  at 
Whitesboro,  and  the  alighting  of  the  ap- 
pellee at  the  same  place  in  the  discharge 
of  his  duty.  The  duty  of  the  appellant, 
under  its  contract,  had  not  changed.  It 
was  still  under  obligation  to  care  for  and 
deliver  the  mail  at  the  postoffice.  The 
duty  of  the  appellee  to  remain  with  the 
mail  remained  the  same.  The  circum- 
stances required,  of  necessity,  that  appel- 
lee and  appellant's  porter  should  be  thrown 
together  in  the  compliance  of  appellant's 
contract  with  regard  to  said  mail  being 
delivered  at  the  postoffice;  therefore  we 
conclude  that  the  relation  of  carrier  and 
passenger  existed  between  the  appellant 
and  appellee  until  so  delivered;  or,  in  other 
words,  the  appellant  owed  the  appellee  pro- 
tection from  the  assault  and  abuse  of  its 
servants,  and  it  is  liable  to  appellee*  for 
the  breach  of  such  duty  by  its  servant." 
Compare  cases  cited  in  note  62  infra. 

^^  So  stated  by  the  court,  arguendo,  in 
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Dodge  v.  Boston  Bl  B.  8.  S.  Co.  1889)  14S 
Mass.  207,  2  L.R.A.  83,  12  Am.  St.  Rep. 
541,  19  N.  E.  373. 

For  decisions  rendered  from   the   stand- 
point indicated  in  the  concluding  sentences 
of  this  passage,  see  Berryman  v.  Pennsyl- 
vania R.  Co.  (1910)  228  Pa.  621,  30  LJELA. 
(N.8.)    1049,  77  Atl.   1011,  where    it  was 
held  that  a  verdict  should  have  been   di- 
rected   for    the    defendant    upon    evidence 
given  by  the  plaintiff  to  the  effect  that,  aft- 
er  alighting   from   a    train    at   a    station, 
and  wnile  standing  upon  the  staticm  plat- 
form, he  had  been  assaulted  by  a  special 
policeman  in  the  company's  employ.     The 
court  said:    "Here  there  was  no  evidence 
which    could    possibly    support    a    finding 
that  Bledsoe  was  in  the  line  of  duty  under 
his    employment    when    he    committed    the 
assault.     The  fact  that  it  was  committed 
at  the  defendant  company's  station  is  ol 
no  importance.     Plaintiff  had  been  a  pas- 
senger, but  that  relationship  ceased  ^wn 
he  alighted  at  his  destination  and  had  so 
far  proceeded  on  his  way  as  to  be  out  of 
danger  from  the  movement  of  the  train,  or 
further  necessity  of  relation  with  the  serv- 
ants of  the  company.    The  defendant  com- 
pany thereafter  owed  him  no  special  duty, 
no     contract    .relation     existing     between 
them." 

(^8  Grayson  v.  8t.  Louis  Transit  Co. 
(1903)  100  Mo.  App.  60,  71  S.  W.  730 
(conductor  pushed  off  a  passenger  who 
was  descending  from  a  street  car,  and  at 
the  same  mofnent  called  on  a  policeman  to 
arrest  him;  held,  that  the  passenger  had 
not  ceased  to  be  a  passenger  when  the  order 
to  the  policeman  was  given) ;  McQuerry  v. 
Metropolitan  Street  R.  Co.  (1906)  117  Mo. 
App.  j255,  92  S.  W.  912. 

W  In  Jackson  v.  Old  CJolony  Street  R.  Co. 
(1910)  206  Mass.  477,  30  L.R.A-(X.S.) 
1046,  92  N.  E.  726,  19  Ann.  Cas.  615,  the 
facts  involved  and  the  conclusions  of  the 
court  were  stated  as  follows:  "Daring  the 
first  part  of  the  journey  they  [the  plaintiff 
and  one  of  defendant's  conductors]  engaged 
in  a  verbal  quarrel  which  resulted  in  ill  fil- 
ing between  them;   but  there  was  no  te^ 
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teDtion  of  continuing  his  journey  upon  the 
same  or  another  car.M  But  the  rule  is 
subject  to  some  qualifications.     Thus,   the 


liability  of  the  carrier  has  been  affirmed, 
where  a  passenger  on  a  crowded  car,  having 
alighted  from  the  front  platform,   walked 


timony  that  during  the  last  half  of  the 
journey  the  dispute  was  renewed,  or  that 
the  plaintiff  was  told  that  if,  upon  request, 
he  did  not  depart,  he  would  be  put  off  when 
tlie  car  stopped  at  the  turnout,  where  the 
conductor  was  to  set  a  switch  and  display 
a  signal  light.  If,  as  the  defendant  con- 
tended and  its  witnesses  testified,  the  jury 
were  satisfied  that  the  encounter  took  place 
after  the  conductor  returned  from  the 
switch,  they  could  find  that  the  plaintiff, 
having  passed  from  the  car,  had  become 
a  traveler,  and  the  defendant  would  not  be 
responsible  for  any  injury  then  inflicted 
out  of  a  spirit  of  vindictiveness  for  what 
had  taken  place  on  the  car,  or  by  anger 
aroused  by  the  insult  with  which,  as  the 
conductor  testified,  the  plaintiff  then  greet- 
ed him." 

In  Palmer  v.  Winston-Salem  R.  k  Elec- 
tric Co.  (1902)  131  N.  C.  250,  42  S.  E. 
604,  a  passenger  on  a  street  car  got  into 
an  altercation  with  the  motorman,  and 
after  alighting  from  the  car  apd  deposit- 
ing certain  bundles,  which  he  carried,  on 
the  sidewalk,  returned  to  the  car.  The  mo- 
torman then  left  the  car  and  assaulted 
plaintiff  in  the  street.  Held,  that  plaintiff 
was  not  entitled  to  recover.  The  court 
said :  "If  the  plaintiff  had  been  a  passenger, 
or  his  passage  had  not  been  fully  termin- 
ated, or  if,  when  he  left  the  car  at  his 
destination,  the  employee  had  immediately 
followed  the  passenger  up  and  assaulted 
him,  the  defendant  concedes  that  there 
would  be  no  question  as  to  the  liability  of 
the  company.  .  .  .  But  here  the  plain- 
tiff was  neither  a  passenger,  nor  was  the 
employee  acting  within  the  scope  of  his 
employment.  .  .  .  The  employee  in  this 
case  had  left  the  car,  and  was  not  engaged 
in  any  work  or  employment  for  the  com- 
pany at  the  tin^  of  the  assault.  He  had, 
for  the  time  being,  abandoned  his  post, 
and  was  not  doing  service  for  the  company." 

See  also  Hanson  v.  Urbana  &  C.  Elec- 
tric Street  R.  Co.  (1897)  76  111.  App.  474 
(company  not  liable  for  assault  committed 
on  a  nassenger  after  he  had  alighted)  ; 
Grayson  v.  St.  Louis  Transit  Co.  (1903) 
100  Mo.  App.  60,  71  S.  W.  730  (carrier  not 
liable  for  wrongful  arrest  of  passenger  after 
he  had  left  the  car)  ;  Reillv  v.  New  York 
Citv  R.  Co.  (1904;  App.  Div.)  46- Misc. 
72,*91  N.  Y.  Supp.  319  (carrier  not  liable 
for  an  assault  made  by  a  conductor  on  a 
passenger  who,  after  having  voluntarily 
alighted  from  a  car,  waited  for  him  on  his 
return  trip,  and  spoke  to  him  in  an  office 
of  the  street  railway  company). 

In  Brown  v.  Interborough  Rapid  Transit 
Co.  (1907)  56  Misc.  637,  107  N.  Y.  Supp. 
629,  plaintiff  boarded  defendant's  north- 
bound car,  and,  falling  asleep,  was  carried 
several  blocks  beyond  his  destination.  '  He 
then  crossed  the  street  to  another  station 
to  catch  defendant's  south-bound  car,  which 
40  L.R.A.(N.S.) 


he  persisted  in  getting  on  without  paying 
his  fare.  The  trainmen  by  force  kept  him 
off  the  train.  Held,  that  defendant  was  not 
liable  for  the  assault,  having  fully  per- 
formed its  contract  when  it  carried  plain- 
tiff on  its  north-bound  train  to  his  desti- 
nation. It  was  under  no  obligation  to  furn- 
ish him  a  return  passage  free  of  charge. 

MIn  Central  R.  Co.  v.  Peacock  (1888)  69 
Md.  257,  9  Am.  St.  Rep.  426,  14  Atl.  709, 
a  passenger  to  whom  tne  driver  had  used 
insulting  and  abusive  language  threatened 
to  repoft  him  when  they  should  arrive  at 
the  defendant's  office,  which  was  at  the 
stables  at  which  the  car  stopped  for  a 
change  of  horse.  Plaintiff  alighted  a 
block  from  the  office,  intending  to  report 
the  driver  while  the^  horses  were  being 
changed,  and  then  to  resume  his  seat,  but 
he  did  not  communicate  his  purpose  to 
the  driver.  The  car  went  on,  but  was 
afterwards  stopped  before  reaching  the 
stables,  and  the  driver  went  to  the  sidewalk 
where  plaintiff  was,  and  assaulted  him. 
Held,  that  the  defendant  was  not  liable  for 
the  assault.  The  court  said:  "When  he 
[the  passenger]  left  the  car,  the  carrier  was 
certainly  not  liable  for  his  conduct  on  the 
street,  nor  for  the  conduct  of  a  stranger 
to  him  on  the  street.  Why,  then,  should 
the  appellant  be  answerable  for  the  assault 
of  its  driver,  who  actually  stov^ned  his 
team,  and  left  it  in  the  street,  with  his 
passengers  unguarded,  in  order  that  he 
might  pursue  his  victim,  and  knock  him 
down?  In  doing  this,  he  cannot  be  regard- 
ed as  actine  within  the  sphere  of  his  duty 
or  scope  of  his  authority.  He  left  and 
stepped  aside  from  both  in  order  to  gratify 
his  spleen;  and,  upon  the  authorities  al- 
ready cited,  we  cannot  doubt  that  it  was 
error  to  hold  the  appellant  responsible." 
The  following  statement  in  Cooley  on  Torts, 
p.  635,  was  quoted  with  approval:  "If  the 
conductor  of  a  train  of  cars  leaves  his 
train  to  beat  a  personal  enemy,  or  from 
mere  wantonness  to  inflict  any  injury,  the 
difference  between  his  case  and  that  in 
which  the  passenger  is  ejected  from  the 
cars  is  obvious.  The  one  is  a  trespass  he 
has  stepped  aside  to  commit;  the  other  is 
committed  in  the  course  of  his  emplov- 
ment."  Discussing  the  effect  of  the  ele- 
ment introduced  by  the  claimant's  inten- 
tion of  resuming  his  journey,  the  court  said: 
"After  he  had  alighted  and  walked  a  square, 
could  he  resume  his  place  in  the  car  with- 
out paying  another  fare,  witliout  the  as- 
sent of  the  conductor?  Would  the  conduc- 
tor be  justified  in  omitting  to  charge  another 
fare?  We  think  not.  Had  he  remained  in 
the  car  until  the  stables  were  reached  and 
the  horses  were  being  changed,  the  carrier 
would  have  understood  his  journey  was  not 
completed,  and  whilst  the  horses  were  being 
changed  he  would  still  have  been  regarded 
M  a   passenger,  and  would  have  been  en- 
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to  the  rear  platform  to  procure  a  transfer, 
and  was  there  assaulted  by  the  conductor.  ^ 
Where  a  passenger  who  had  twice  asked  for 
a  transfer  ticket  while  he  was  still  on  the 
car,  and  who  had  continued  to  demand  it 
after  he  had,  in  obedience  to  the  conduct- 
or's order  to  get  off  the  car,  alighted  at 


the  transfer  point,  was  assaulted  during  an 
altercation  which  then  took  place,  60  and 
where  the  assault  complained  of,  althoagb 
it  was  committed  when  the  aggrieved  party 
was  on  the  highway,  was  merely  tbe  last 
of  a  continuous  series  of  acts  oommeneed 
while  he  was  still  on  the  car.n.    The  right 


titled  to  protection  as  against  the  em- 
ployees, if  lie  then  had  gone  into  the  office 
to  execute  his  declared  purpose  to  report." 
In  Zeccardi  v.  Yonkers  R.  Co.  (1907)  190 
N.  Y.  389,  17  L.R.A.(N.S.)  770,  83  N.  E. 
31,  reversing  (1906)  113  App.  Div.  649,  99 
N.  Y.  Supp.  936,  while  the  plaintiff  and  a 
friend  were  passengers  on  defendant's  car, 
the  conductor  quarreled  with  the  latter 
about  the  payment  of  fare,  and  ejected  him 
from  the  ear.  Thereupon  he  and  the  con- 
ductor engaged  in  a  fignt  upon  the  ground; 
the  car  iSing  stopped  at  the  time.  Plain- 
tiff did  not  know  what  the  fight  was  about, 
but  stepped  out  to  separate  the  men.  The 
motorraan  took  hold  of  him  and  knocked 
him  down  and  punched  him.  Subsequently 
the  conductor  charged  plaintiff  in  a  police 
court  with  having  assaulted  him,  and  plain- 
tiff was  acquitted.  Held,  that  defendant 
was  not  liable  for  tbe  motorman's  assault 
on  and  the  false  charge  against  plaintiff. 
The  court  said:  "It  is  .  .  .  true  that 
a  passenger  during  his  journey  may  alight 
from  the  car  without  losing  his  status  as 
passenger.  Parsons  v.  New  York  C.  k  H. 
R.  R.  Ck>.  (1889)  113  N.  Y.  362,  3  L.R.A. 
683,  10  Am.  St.  Rep.  450,  21  N.  E.  146.  In 
this  case,  however,  the  wrongs  for  which 
the  plaintiff  seeks  redress  were  suffered 
when  the  plaintiff  entered  upon  an  enter- 

Srise  totally  disconnected  with  the  carriage, 
[is  intervention  to  end  the  quarrel  which 
was  taking  place  on  the  street  between  the 
conductor  and  the  other  passenger  may 
have  been,  and  doubtless  was,  on  his  state- 
ment, praiseworthy,  but  it  occurred  neither 
on  the  defendant's  car  nor  on  its  property, 
and  was  a  matter  whollv  foreign  to  and 
disconnected  with  the  defendant^  contract 
of  carriage.  The  fact  that  one  of  the  com- 
batants was  the  defendant's  conductor  did 
not  alter  the  relation  the  defendant  would 
have  borne  to  it  had  it  been  a  contest  en- 
tirely between  strangers.  Had  the  plaintiff 
been  assaulted  for  trying  to  alight  from 
the  car  or  trying  to  again  obtain  entrance 
in  it  a  veir  different  question  would  be  pre- 
sented. His  injuries  were  occasioned  dur- 
ing his  voluntary  intervention  in  a  quarrel, 
as  to  which  the  defendant  owed  him  no 
duty." 

In  McGilvray  v.  West  End  Street  R.  Co. 
(1896)  164  Mass  122,  41  N.  E.  116,  a  pas- 
senger got  off  when  the  car  was  switched 
into  the  car  house  before  reaching  the  point 
to  which  he  had  paid  his  fare,  and,  while 
standing  in  the  street,  with  one  foot  rest- 
ing on  the  step  to  the  car  house,  engaged  in 
an  altercation  with  the  conductor  regard- 
ing the  fact  that  the  car  did  not  run 
through,  and  that  he  was  not  informed  that 
it  would  be  switched.  Held,  that  an  assault 
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committed  by  the  conductor  upon  him  dur- 
ing the  altercation  was  not  mputable  to 
the  carrier.  The  court  said:  ''Tbe  only 
reasonable  inference  to  be  drawn  from  the 
whole  evidence  is  that,  while  waiting  in  the 
public  street  to  take  one  of  the  defendant's 
cars,  he  saw  fit  to  engage  in  an  altercation 
with  a  person  who  was  in  fact  one  of  de- 
fendant's servants,  and  received  from  him 
an  assault  which  was  not  made  for  any 
purpose  which  the  jury  could  find  to  be 
part  of  the  defendant's  business.  The  de- 
fendant had  no  control  over  the  place  where 
the  plaintiff  was,  and  no  duty  to  protect  the 
plaintiff  there  from  any  assaults,  although 
it  would  be  responsible  to  him  for  assanlts 
committed  upon  him  there,  as  elsewhere,  by 
its  servants  in  the  scope  of  their  employ- 
ment. The  suggestion  that  it  could  be  found 
within  the  scope  of  that  employment  for  a 
servant  to  punish  him  for  asserting  hia 
rights  against  the  defendant  is,  of  course, 
untenable;  nor  is  there  in  the  suggestion 
that  the  assault  was  for  the  purpose  of 
putting  him  out  of  the  defendant's  prem- 
ises sufficient  ground  to  warrant  submitting 
the  case  to  a  jury." 

M  Miller  v.  Brooklyn  Heights  R.  Co^ 
(1908)  124  App.  Div.  537,  108  N.  Y.  Supp. 
960.  It  was  neld  that  he  was  still  a  pas- 
senger because  he  would  have  been  entitled 
to  continue  his  journey  on  the  same  ticket, 
if  the  conductor  had  refused  to  give  him  a 
transfer. 

60  In  Blomsness  v.  Puget  Sound  Electric 
R.  Co.  (1907)  47  Wash.  620,  17  L.RJL 
(N.S.)  763,  92  Pae.  414,  the  court  said: 
"It  must  be  conceded  that,  under  the  con- 
tract made  by  the  respondent,  the  appel- 
lant had  not  arrived  at  his  destination 
when  he  alighted  from  the  car  in  the  city 
of  Seattle,  for  he  had  paid  for  transporta- 
tion to  the  city  of  Ballard.  It  was  neces- 
sary for  him  to  alight  for  the  purpose  of 
changing  cars,  and,  to  receive  the  benefit 
of  his  contract,  it  was  necessary  for  him  to 
travel  outside  of  the  car,  between  the  car 
from  which  he  alighted  and  the  Ballard  ear. 
The  trip  was  a  continuous  one,  and  the 
fact  that  he  had  to  change  cars  would  not 
in  justice  or  fairness,  affect  his  rights  as  a 
passenger." 

61  In  Savannah  Street  R.  Co.  v.  Bryan 
(1890J  86  Ga.  312,  22  Am.  St.  Rep.  464, 
12  S.  E.  307,  an  action  was  held  to  be 
maintainable  where  a  passenger  on  a  street 
car,  who  had  delayed  a  short  time  in  pay- 
ing his  fare,  was  assaulted  by  the  conduct- 
or, first  on  the  car,  and  then  at  the  com- 
pany's office,  where  he  had  gone  to  make  a 
complaint. 

In  Wise  v.  Covington  &,  C.  Street  R.  Co. 
(1891)    91  Ky.  637,  10  S.  W.  351,  where  a 
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(4)  Cases  in  which  the  defense  relied 
upon  by  the  carrier  was  that  the  tort  in 
question  had  been  committed  after  the  con- 
tract of  carriage  had  been  completely  per- 
formed. 78  The  phrases,  when  used  with  ref- 
erence to  the  validity  of  such  a  defense,  are 
manifestly  to  be  understood  in  their  broad- 
er sense. 

(5)  Cases  in  which  the  defense  relied 
upon  was  that,  at  the  time  when  the  in- 
jury was  inflicted,  the  tort  feasor  was  not 
engaged  in  performing  the  contract  of  car- 
riage in   respect  of  the   injured  person.  7> 

As  used  in  such  cases,  the  phrases  may 
bear  either  the  broader  or  the  narrower 
sense. 

(6)  Cases  in  which  the  tort  feasor  was 
employed  in  the  dual  capacity  of  a  servant 
and  of  a  public  ofScer.  M  The  phrases, 
when  used  in  this  connection,  are  obviously 
intended  to  apply  to  acts  done  by  him  in 
the  former  capacity. 

The  conclusion  which  seems  to  be  strong- 
ly indicated  by  the  foregoing  summary  is 
that  these  phrases  should  not  be  used  at  all 
in  any  case  where  the  enforceability  of  a 
claim  is  determined  with  reference  to  the 
theory  of  an  absolute  liability  on  the  car- 


rier's part.  Perspicuity,  precision,  and  doc- 
trinal consistency  would  unquestionably  be 
subserved  by  the  adoption  of  a  termi- 
nology expressive  merely  of  the  essential 
fact  that  the  tort  complained  of  was  or 
was  not  a  breach  of  the  contract  of  car- 
riage. 

<•  lAmits  of  the  carrier'a  cCbaolute  ob" 
ligation  to  protect  passengera  from 
tifrongful  arrest. 

In  jurisdictions  where  the  right  to  main- 
tain an  action  against  a  carrier  for  a 
wrongful  arrest  is  treated  as  being  deter- 
minable with  reference  to  the  theory  of  a 
duty  on  the  carrier's  part  to  afford  pro- 
tection to  his  passengers^  that  duty  is 
deemed  to  be  absolute  only  as  regards  ar- 
rests made  by  the  carrier's  servants  on  their 
own  initiative.  In  respect  of  arrests  made 
by  officers  of  the  law,  a  passenger  cannot 
recover  damages  unless  he  can  prove  that 
the  carrier's  servants  were  guilty  of  some 
positive  misconduct  with  relation  to  the 
tort.  It  has  been  laid  down  that  such  mis- 
conduct may  be  inferred  where  the  servants 
had  notice,  actual  or  constructive,  of  the 


duty,  and  apart  and  away  from  the  scope 
of  the  employment,  as  that  term  is  under- 
stood, in  the  class  of  cases  .  .  .  [where 
the  plaintiff  is  a  third  person].  The  carrier 
is  liable  in  such  eases  because  the  act  is 
violative  of  the  duty  it  owes  through  the 
servant  to  the  passenger,  and  not  upon  the 
idea  that  the  act  is  incident  to  a  duty  with- 
in the  scope  of  the  servant's  employment." 
Birmingham  R.  &  Electric  Co.  v.  Baird 
(1900)  130  Ala.  334,  54  L.R.A.  752,  89 
Am.  St.  Rep.  43,  30  So.  456. 

''It  is  not  merely  at  question  of  negli- 
gence in  such  cases,  nor  is  it  a  question 
strictly  depending  upon  the  scope  of  the 
servant's  particular  employment.  It  is  a 
question  of  the  absolute  duty  of  a  railroad 
company  to  its  passengers  as  lon^  as  that 
relation  subsists,  and  a  breach  of  that  duty 
on  its  part,  whether  caused  by  the  wilful 
act  of  an  employee  or  not."  Haver  v.  Cen- 
tral R.  Co.  (1898)  62  N.  J.  L.  282,  43  L.R.A. 
84,  72  Am.  St.  Rep.  647,  41  Atl.  916,  adopt- 
ing the  language  of  Elliott  on  Railroads, 
vol.  4,  §  1638. 

It  makes  no  difference  .  .  .  how  for- 
eign the  act  may  have  been  to  the  master's 
business  then  in  hand,  of  transporting  the 
passenger,  "if  the  act  was  in  violation  of 
the  master's  duty  to  the  passenger."  Gil- 
lingham  v.  Ohio  River  R.  Co.  (1891)  36  W. 
Va.  588,  3  4  L.R. A.  798,  29  Am.  St.  Rep.  827, 
14  S.  E.  243. 

See  also  Pelot  v.  Atlantic  Coast  Line  R. 
Co.  (1910)  60  Fla.  159,  53  So.  937  (carrier 
liable  "regardless  of  whether  the  wrong  is 
committed  in  the  execution  of  the  servant's 
employment") ;  Citizens'  Street  R.  Co.  v. 
Clark  (1903)  33  Ind.  App.  190,  104  Am.  St. 
Rep.  249,  71  N.  E.  53  (carrier  liable  irre- 
40  X.R-A.(N.S.)  C8 


spective  of  whether  servant  was  '^acting 
within  the  scope  of  his  employment") ;  Eads 
V.  Metropolitan  R.  Co.  (1890)  43  Mo.  App. 
536  (carrier  liable  whether  the  act  of  the 
servant  was  done  "in  the  line  of  his  em- 
ployment" or  not);  White  v.  Norfolk  &  S. 
R.  Co.  (1894)  116  N.  C.  637,  44  Am.  St. 
Rep.  489,  20  S.  E.  191  (immaterial  whether 
servant  was  "acting  within  the  scope  of 
his  employment") ;  Bess  v.  Chesapeake  &  O. 
R.  Co.  (1891)  35  W.  Va.  49,  29  Am.  St. 
Rep.  820,  14  S.  E.  234  (carrier  liable  whether 
the  act  was  "within  the  line  of  his  em- 
ployment or  not,"  or  'Vithin  the  scope  of 
his  authority,  or  wanton") ;  Layne  v.  Ches- 
apeake &  0.  R.  Co.  (1909)  66  W.  Va.  607, 
67  S.  E.  1103  (instruction  to  find  for  the 
defendant  if  the  injurious  act  was  not  with- 
in the  scope  of  the  servant's  duty,  held  to 
have  been  properly  refused). 

78  See  Blomsness  v.  Puget  Sound  Electric 
U.  Co.  (1907)  47  Wash.  620,  17  L.R.A.(N.S.) 
763,  92  Pac.  414,  where  it  was  laid  down 
that  the  carrier  would  not  be  liable  unless 
the  servant's  act  was  "within  the  scope  of 
his  employment." 

TO  See  Goodwin  v.  Cincinnati  Traction  Co. 
(1910)  99  C.  C.  A.  661,  175  Fed.  61,  where 
the  right  of  recovery  was  treated  as  de- 
pending upon  whether  one  of  the  inspectors 
of  a  street  railway  company  had  assaulted 
a  passenger  before  or  after  he  had  passed 
under  the  control  of  another  inspector. 

60  Layne  v.  Chesapeake  &  0.  R.  Co.  (1909) 
66  W.  Va.  607,  67  S.  E.  1103  ("acting  with- 
in the  scope  of  his  employment").  It  should 
be  observed,  however,  that  in  another  part 
of  its  opinion  the  court  used  a  similar  phrase 
in  a  different  sense. 
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illegality  of  his  arrest,  and  failed  to  take 
such  measures  as  were  requisite  for  his  pro- 
tection. 81  But  apparently  no  case  has  yet 
been  decided  in  which  the  defendant's  lia- 
bility turned  directly  upon  the  nature  and 
extent  of  the  obligations  which  such  no- 
tice imposed  upon  his  servants.  When  the 
point  is  actually  presented,  the  manifest 
difficulties  involved  in  a  doctrine  which 
seems  to  offer  to  the  carrier's  servants  the 
dilemma  of  an  election  between  interfer- 
ence with  the  execution  of  criminal  process 
and  a  cause  of  action  which  will  render 
their  employer  liable  for  damages  may  lead 
to  its  definitive  repudiation.  Be  this  as  it 
may,  there  can  be  no  doubt  that,  in  the  ab- 
sence of  evidence  of  such  notice,  liability 


cannot  be  imputed  to  the  carrier  on  the 
mere  ground  that  he  did  not  inquire  into 
the  authority  of  the  officers,  nor  reaiat  them 
and  prevent  the  arrest  tt  It  is  also  clear 
that,  irrespective  of  the  question  of  notice, 
he  may  be  held  liable  if  his  servants  active- 
ly participated  in  the  arrest  But  sudi 
participation  is  not  established  by  testi- 
mony which  merely  shows  that  a  servant 
in  charge  of  a  railway  train  or  other  ve- 
hicle of  transportation  pointed  out  the  pas- 
senger as  the  person  indicated  by  a  tele- 
gram sent  to  the  officer  who  made  the  ar- 
rest,** or  facilitated  the  entrance  of  the 
officers  into  a  place  where  the  passenger  had 
taken  refuge,  M  or  stopped  the  train  while 


siDuggan  v.  Baltimore  &  0.  R.  Co.  note 
82,  infra. 

*'If  the  conductor  had  knowledge  that  the 
arrest  was  unlawful,  then  it  would  be  his 
duty  to  use  extraordinary  diligence  to  pre- 
vent it  and  protect  the  passenger;  but  even 
in  that  case  the  company  would  not  be  an 
insurer  against  such  arrest.  If  the  con- 
ductor had  notice  that  the  arrest  was 
wrongful,  it  would  be  his  duty  to  make  in- 
quiry into  the  matter."  Brunswick  &  W. 
R.  Co.  V.  Ponder  (1903)  117  Ga.  63,  60 
L.R.A.  713,  97  Am.  St  Rep.  152,  43  S.  E. 
430. 

MIn  Duggan  v.  Baltimore  &  O.  R.  Co. 
(1893)  159  Pa.  248,  39  Am.  St  Rep.  672, 
28  Atl.  182,  186,  the  court  thus  discussed 
the  obligations  of  a  conductor  to  whom  a 
telegram  addressed  to  the  police,  and  or- 
dering the  arrest  of  a  passenger,  had  been 
handed :  '*The  conductor  has  general  power 
and  control  over  the  train  and  all  persons 
on  it,  with  authority  to  compel  observance 
of  the  regulations  of  the  company,  to  pre- 
sefve  order,  and  to  employ  the  whole  force 
of  the  trainmen,  and  of  passengers  willing 
to  assist,  for  these  purposes.  These  ex- 
tensive powers  involve  the  correlative  duty 
to  protect  passengers  not  only  from  injury 
by  negligence  or  accident,  but  also  from 
violence  and  illegal  annoyance  or  inter- 
ference by  other  parties.  ...  He  was 
not,  however,  required  to  enter  into  a  con- 
test with  or  put  himself  in  opposition  to  the 
officers  of  the  law,  and  if  he  merely  stood 
by  without  taking  part  in  the  arrest  by 
known  policemen,  he  was  not  necessarily 
bound  to  inquire  into  their  authority,  or  as- 
sert his  own  against  it.  How  far  the  con- 
ductor in  the  present  case  assisted  in  the 
arrest  is  the  subject  of  some  conflict  in 
the  testimony,  and  what  knowledge  he 
had  of  the  illegality  of  it  is  not  clear. 
Although  the  telegram  was  addressed  to 
him  as  the  conductor  of  that  train,  he  does 
not  seem  to  have  assumed  the  direction  of 
the  aflfair,  but  rather  to  have  acquiesced 
in  what  the  police  whom  he  found  there  on 
his  arrival  should  do,  with  the  sufraestion 
that  thev  should  not  detain  his  train.  The 
case  must,  therefore,  go  to  the  jury  to 
dotprmine  what  he  did,  and  whether,  in  ac- 
40  L.R.A.(N.S.) 


cordance  with  the  principles  of  law,  it  was  % 
proper  performance  of  his  duty." 

'It  would  never  do  to  allow  a  railroad 
conductor  to  interfere  with  officers  of  the 
law  and  prevent  arrests  by  them  merely  be- 
cause he  did  not  know  whether  or  not  they 
were  acting  within  their  power  and  au- 
thority. .  .  .  Where  the  arrest  is  by 
officers  of  the  law  and  is  apparently  regu- 
lar, and  there  is  nothing  to  put  the  com- 
pany 'on  notice  that  the  arrest  is  illegal, 
the  company  cannot  be  held  liable  for  a 
failure  to  interfere  with  the  officers  and 
prevent  the  arrest"  Brunswick  A  W.  R. 
Co.  V.  Ponder,  supra.  The  court  said: 
"The  duty  defined  did  not,  we  think,  obli- 
gate either  the  carrier  or  its  servants  to  op- 
f>ose  active  resistance  to  the  officer  of  the 
aw,  or  to  inquire  into  the  authority  under 
which  he  was  assuming  to  act  The  law 
affords  other  remedies  for  its  violation  by 
its  officers."  Texas  Midland  R.  Co.  v.  Dean 
(1905)  98  Tex.  517,  70  LJI.A.  943,  85  S. 
W.  1135,  reversing  (1904)  —  Tex.  Civ.  App. 
— ,  82  S.  W.  624. 

"The  duty  to  protect  the  passenger  from 
violence  or  assault  from  others  does  not 
demand  that  the  conductor  should  place 
himself  in  opposition  to  the  due  administra- 
tion of  the  law;  and  he  cannot,  therefore, 
be  said  to  be  guilty  of  misconduct  or  of  n^- 
ligence  where  he  simply  submits  to  and 
complies  with  the  request  or  demands  of 
those  officers  whose  duty  it  is  to  enforce 
the  criminal  laws."  Mayfield  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  (1910)  97  Ark.  24,  32 
L.R.A.(N.S.)  525,  133  S.  W.  170.  The 
court  relied  upon  the  Duggan  case,  supra, 
and  quoted  with  approval  uie  statement  in 
Hutchinson,  Carr.  §  987. 

See  also  Owens  v.  Wilmington  &  W.  R. 
Co.  and  Bowden  v.  Atlantic  Coast  Line  R. 
Co.  notes  83,  84,  infra. 

W  Owens  V.  Wilmington  .  &  W.  R.  Co. 
(1900)  126  N.  C.  139,  78  Am.  St.  Rep.  642. 
35  S.  E.  259. 

•*In  Bowden  v.  Atlantic  Coast  Line  R. 
Co.  (1907)  144  N.  C.  28.  56  S.  E.  558.  12 
Ann.  Cas.  783,  evidence  that,  on  demand  of 
police  officers  who  were  endeavoring  to 
arrest  plaintiff,  defendant's  conductor  in- 
structed the  train  porter  to  deliver  to  such 
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the  arrest  was  being  effected.  M  Nor  is  the 
carrier  under  any  duty  to  see  that  the  offi- 
cers use  only  such  force  as  is  necesiary  to 
make  the  arrest.  M 

■ 

^.  Carrier'B  liahility,  haw  far  affected 
by  tniaconduct  of  passenger,  Ante' 
cedent  violence  of  passenger, 

1.  AssauU  made  Ify  servant  h%  repeU 
Ung  an  assault  made  upon  him  hy  the 
injured  passenger. 

The  general  rule  is  that  damages  in  re- 


spect of  an  assault  committed  by  a  car- 
rier's servant  for  the  purpose  of  defending 
himself  against  the  violence  of  a  passenger 
cannot  be  recovered  in  an  action  against  the 
carrier.  ^  This  rule  is  a  necessary  deduc- 
tion from  the  more  general  principle  that 
**if  an  act  of  an  employee  be  lawful,  and 
one  which  he  is  justified  in  doing,  and  which 
casts  no  personal  responsibility  on  him,  no 
responsibility    attaches    to    the    employe!* 


officers  the  -  key  to  a  water-closet  wherein 
plaintiff  had  locked  himself,  without  the 
conductor's  knowledge,  bolting  the  door  on 
the  inside,  so  that  the  key  was  of  no  avail, 
was  held  not  to  be  evidence  of  "a  purpose 
to  actively  aid  and  abet  the  officers." 

•5  In  Brunswick  &  W.  R.  Co.  v.  Ponder 
(1903)  117  Ga,  63,  60  L.R.A.  713,  97  Am. 
St.  Rep.  152,  42  S.  E.  430,  the  court  thus 
commented  upon  the  contention  of  counsel 
in  this  regard:  'The  conductor  was  ordered 
to  stop  the  train,  and  as  he  had  a  right 
to  presume  that  the  arrest  was  legal,  his 
obeying  the  command  of  the  officers  was  no 
breach  of  duty  to  the  passenger.  An  officer 
may  stop  a  train  to  make  an  arrest  of  a 
person  thereon.  St.  Johnsbury  &  L.  C.  R. 
Co.  V.  Hunt  (1888)  60  Vt.  688,  1  L.R.A.  189, 
6  Am.  St.  Rep.  138,  16  Atl.  186.  And  cer- 
tainly an  officer  may,  after  having  made 
the  arrest,  stop  the  train  to  remove  his  pris- 
oner. It  would  have  been  an  interference 
with  the  officers  to  have  carried  them  on  out 
of  their  town  while  they  were  endeavor- 
ing to  make  an  arrest  within  it.  In  this 
particular  case  it  further  appears  that,  at 
the  time  the  train  stopped  upon  the  com- 
mand of  the  officers,  Ponder  had  ceased  re- 
sisting and  agreed  to  get  off." 

For  another  decision  to  the  same  effect, 
see  Bowden  v.  Atlantic  Coast  Line  R.  Co. 
note  84,  supra. 

Win  Brunswick  &  W.  R.  Co.  v.  Pondrir, 
supra,  the  contention  of  counsel  under  this 
head  was  discussed  by  the  court:  "In  the 
first  place,  the  conductor  seems  to  have 
done  what  he  could  to  prevent  this,  and  but 
little  force  was  used  after  he  arrived  upon 
the  scene,  the  violent  assaults  having  oc- 
curred before  he  discovered  what  was  going 
on  or  had  time  to  take  part.  Nor  is  there 
any  evidence  of  negligence  on  the  part  of 
the  company's  agents  in  not  sooner  discover- 
ing that  the  officers  were  on  the  train,  en- 
deavoring to  arrest  Ponder.  Then,  too,  if 
our  conclusions  be  correct,  that  the  conduct- 
or could  assume  that  the  arrest  was  a  law- 
ful one,  and  was  under  no  duty  to  prevent 
it,  we  think  the  company  cannot  be  held 
liable  for  the  excessive  force  used.  Pon- 
der became  the  prisoner  of  the  officers  as 
soon  as  they  laid  hold  on  him  and  before 
he  was  removed  from  the  train.  He  was 
taken  out  from  under  the  protection  of  the 
conductor  as  against  the  officers  of  the  law. 
He  was  then  in  the  custody  of  the  law,  and, 
whether  or  not  the  conductor  or  anyone  else 
40  L.R.A.(N.S.) 


was  authorised  to  prevent  the  use  of  unnec- 
essary force  in  making  the  arrest,  the  rail- 
road company  was,  in  this  regard,  no  longer 
under  any  duty  to  him  as  a  passenger.  See, 
in  this  connection,  Jardine  v.  Cornell  (1888) 
60  N.  J.  L.  486,  14  Atl.  69tt" 

Win  Baltimore  &  O.  R.  Co.  v.  Barger 
(1894)  80  Md.  23,  26  L.R.A.  220,  46  Am. 
St.  Rep.  319,  30  Atl.  560,  the  court  observed 
arguendo:  "There  may  be,  and  doubtless 
are,  cases  in  which  the  conduct  of  a  passen- 
ger towards  the  employee  of  a  railroad  com- 
pany was  such  that  the  company  would  not 
be  liable  for  the  act  of  the  employee.  A 
conductor,  for  example,  would  be  justified 
in  the  defense  of  his  own  person,  or  the 
property  of  the  company  in  his  charge,  in 
using  such  force  as  would  be  necessary  for 
their  protection  against  a  passenger  or  any- 
one else,  without  rendering  the  company 
liable.  Because  he  occupies  the  position  of 
a  conductor,  and  his  assailant  that  of  a 
passenger,  does  not  deprive  the  former  of 
the  right  of  defending  himself  or  the  prop- 
erty in  his  charge,  so  far  as  it  becomes  nec- 
essary." , 

In  Jackson  v.  Old  Colony  Street  R.  CJo. 
(1910)  206  Mass.  477,  30  L.R.A.(N.S.)  1046, 
92  N.  £.  725,  19  Ann.  Cas.  616,  the  answer, 
after  a  denial  of  allegations  to  the  effect 
that  the  plaintiff  had  been  assaulted  by 
the  defendant's  conductor,  raised  by  further 
affirmance  the  issues  that,  if  an  assault 
was  committed,  the  conductor  at  the  time 
was  not  acting  within  the  scope  of  his  em- 
plo3anent,  or,  if  he  was  so  acting,  that  the 
force  used  was  not  excessive,  but  was  jus- 
tifiable in  self-defense,  to  repel  an  attack 
by  the  plaintiff.  The  court  said:  "There  is 
no  evidence  to  which  this  last  averment  is 
applicable.  It  appears  that  neither  in  the 
car,  nor  while  passing  from  the  car  to  the 
ground,  did  the  plaintiff  threaten  him  with 
bodily  harm  or  lay. hands  upon  the  person 
of  the  conductor.  If  the  defendant  intended 
to  rely  upon  the  defense  that  the  plaintiff 
was  rightly  ejected  with  the  use  of  no 
more  force  than  was  necessary,  it  should 
have  pleaded  the  avoidance.  It  was  not 
available  under  the  present  answer." 

In  Layne  v.  Chesapeake  &  0.  R.  Co. 
(1909)  66  W.  Va.  607,  67  S.  E.  1103,  the 
court  thus  laid  down  the  law:  "A  servant 
of  a  carrier,  assaulted  by  a  passenger,  may 
use  such  force  in  resisting  the  same  as  is 
actually  or  apparently  necessary  to  success- 
fully repel  it,  but  no  more.     The  servant 
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therefor."  M  Being  founded  upon  that 
principle,  it  is  subject  to  the  obvious  qual- 
ification that  the  carrier  may  be  held  liable 


if  the  defensive  action  of  the  servant  in 
question  was  accompanied  with  a  degree  of 
violence  which,  in  view  of  the  given  circum- 


may  rightfully  do  what  his  principal  could 
do  if  he  were  present  and  acting,  and  the 
measure  of  the  ri^ht  and  duty  of  the  former 
is,  under  these  circumstances,  the  same  as 
that  of  the  latter.  Self-defense,  made  with- 
in the  limitations  prescribed  by  law,  is 
always  permissible  and  never  a  violation 
of  law.  Hence,  it  justifies  resistance  suffi- 
cient to  repel  the  assault  wherever  and 
upon  whomsoever  made.  New  Orleans  & 
N.  E.  R.  Co.  V.  Jopes  (1891)  142  U.  S.  18, 
35  L.  ed.  919,  12  Sup.  Ct.  Rep.  109." 

In  Murphy  v.  St.  Louis  Transit  Co. 
(1902)  96  Mo.  App.  272,  70  S.  W.  159,  the 
defense  was  that  whatever  injuries  plaintiff 
received  were  inflicted  by  the  servants  of 
the  company  in  defending  themselves 
against  an  assault  by  the  plamtiff.  An  in- 
struction was  f^ven  by  the  court  which  told 
the  jurr  that  if  plaintiff  began  the  assault, 
he  ooufd  not  recover.  Held,  that  the  re- 
fusal of  an  iiiBtniction  submitting  the  issue 
whether  the  plaintiff  was  a  trespasser  on  the 
car  or  not  was  not  error,  that  issue  being 
immateriU,  since  he  had  no  higher  right  to 
eommit  an  assault  if  he  was  a  passenger 
than  he  would  have  had  if  he  had  been 
a  trespasser* 

In  Hayes  ▼.  St.  Louis  R.  Go.  (1884)  15 
Mo.  App.  683,  where  a  passenger  who  has 
violently  assaulted  a  conductor  of  a  street 
cur  was  pushed  off  by  hini  while  the  car 
was  in  motion,  it  was  held  that  the  rail- 
way company  would  not  be  liable  if  he  had 
good  reason  to  believe  that  the  act  was 
necessary  for  his  protection. 

In  N^uer  v.  Metropolitan  Street  R.  Co. 
0910)  143  Mo.  App.  402,  127  S.  W.  669, 
where  the  plaintiff  struck  the  conductor  of 
a  street  car  and  then  dragged  him  from  the 
car  to  the  sidewalk,  it  was  held  that  the 
carrier  was  not  liable  for  what  occurred  on 
the  sidewalk. 

In  Russell  v.  New  York  C.  &  H.  R.  R.  Co. 
(1896)  12  App.  Div.  160,  42  N.  Y.  Supp. 
678,  an  action  for  an  alleged  assault  com- 
mitted by  its  conductor,  a  verdict  for  the 
passenger  was  set  aside  for  the  reason 
that  evidence  which  was  substantially  un^ 
controverted  tended  to  show  that  the  plain- 
tiff was  disorderly,  and  that  he  struck  the 
first  blow,  and  that  the  conductor  used  no 
unnecessary  force. 

For  other  cases  in  which  the  doctrine 
stated  in  the  text  was  recognized  or  ap- 
plied, see  Culberson  v.  Empire  Coal  Co. 
(1908)  156  Ala.  416,  47  So.  237;  Alabama 
City,  G.  A  A.  R,  Co.  v.  Sampley  (1910) 
169  Ala.  372,  53  So.  142;  Coleman  v.  Yazoo 
&  M.  Valley  R.  Co.  (1907)  90  Miss.  629, 
43  So.  473;  O'Brien  v.  St.  Louis  Transit  Co. 
(1904)  185  Mo.  263,  105  Am.  St.  Rep.  592, 
84  S.  W.  939;  O'Donnel  v.  St.  Louis  Transit 
Co.  (1904)  107  Mo.  App.  34,  80  S.  W.  315; 
James  v.  Metropolitan  Street  R.  Co.  (1903) 
80  App.  Div.  364,  80  N.  Y.  Supp.  710;  Reed 
v.  New  York  &  Q.  C.  R.  Co.  (1907)  116  App. 
Div.  709,  102  N.  Y.  Supp.  19;  Williams  v. 
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Gill  (1898)  122  N.  C.  967,  29  S.  E.  879; 
International  &  G.  N.  R.  Co.  v.  Washington 
(1909)  54  Tex.  Civ.  App.  166,  117  a  W. 
992;  Houston  Electric  Co.  v.  Park  (1911) 
—  Tex.  Civ.  App.  — ,  135  S.  W.  229. 

MNew  Orleans  A,  N.  E.  R.  Co.  v.  Jopes 
(1891)  142  U.  S.  18,  35  L.  ed.  919,  12  Sup. 
Ct.  Rep.  190.  Referring  to  the  case  of  New 
Jersey  S.  B.  Co.  v.  Brockett  (1886)  121  U. 
S.  637,  30  L.  ed.  1049,  7  Sup.  Ct.  Rep.  1039, 
the  court  said:  ''It  will  be  noticed  that 
that  which,  according  to  this  decision,  the 
carrier  engages  absolutely  against,  is  the 
misconduct  or  negligence  of  his  employee, 
[f  this  shooting  was  lawfully  done,  and  in 
the  just  exercise  of  the  right  of  self-defense, 
there  was  neither  misconduct  nor  n^li- 
gence.  ...  If  an  employee  may  use 
force  to  protect  other  passengers,  so  he 
may  to  protect  himself.  He  has  not  for- 
feited his  ri^ht  of  self-defense  by  assum- 
ing service  with  a  common  carrier,  nor  does 
the  common  carrier  engage  aujght  against 
the  exercise  of  that  right  by  his  employee. 
There  is  no  misconduct  when  a  conductor 
uses  force  and  does  injury  in  simple  self- 
defense;  and  the  rules  which  determine 
what  is  self-defense  are  of  universal  appli- 
cation, and  are  not  affected  by  the  enar^ 
acter  of  the  employment  in  which  the  party 
is  engaged.  Indeed,  while  the  courts  hold 
that  the  liability  of  a  common  carrier  to 
his  passengers  for  the  assaults  of  his  em- 
ployees is  of  a  most  stringent  character,  far 
greater  than  that  of  ordinary  employers  for 
the  actions  of  their  employees,  vet  they  all 
limit  the  liability  to  cases  in  which  the  as- 
sault and  injury  are  wrongful."  Here,  as 
to  the  defense  that  the  act  of  the  conduct- 
or in  shooting  a  passenger  was  lawful,  the 
court  said:  "If  the  immediate  actor  is 
free  from  responsibility  because  his  act  was 
lawful,  can  his  employer,  one  taking  no  di- 
rect part  in  the  transaction,  be  held  re- 
sponsible? Suppose  we  eliminate  the  em- 
ployee and  assume  a  case  in  which  the  car- 
rier has  no  servants,  and  himself  does  the 
work  of  carriage;  should  he  assault  and 
wound  a  passenger  in  the  manner  suggest- 
ed by  the  instruction,  it  is  undeniable  that, 
if  sued  as  an  individual,  he  would  be  held 
free  from  responsibility,  and  the  act  ad- 
judged lawful.  Can  it  be  that,  if  sued  as  a 
carrier  for  the  same  act>  a  different  rule 
obtains,  and  he  be  held  liable?  Has  he 
broken  his  contract  of  carriage  by  an  act 
which  is  lawful  in  itself,  and  which,  as 
an  individual,  he  was  justified  in  doing? 
The  question  carries  its  own  answer." 

In  Hanson  v.  European  &  N.  A.  R.  Co. 
(1873)  62  Me.  84,  16  Am.  Rep.  404,  the 
court  observed  that  the  responsibility  of 
the  carrier  "rests  upon  the  assumption  that 
tae  battery  cannot  be  justified.  If  it  can 
be,  no  responsibility  attaches  to  anyone. 
If  it  cannot  be,  both  the  servant  and  the 
carrier  are  liable." 
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■ianoes,  appears  to  have  been  excessive  and 
unreasonable.  ^  "The  servant  is  justified 
in  using  force  upon  a  passenger  only  to  pro- 


tect himself  from  bodily  harm;  but  even 
then  he  cannot  lawfully  go  further  than  is 
reasonably   necessary   for   his   defense   and 


The  consideration  that  no  culpable  act 
upon  which  an  action  could  be  founded  had 
been  committed  by  the  servant  was  also 
especially  relied  upon  as  the  ratio  decidendi 
in  Monnier  v.  New  York  C.  &  H.  R.  R.  Co. 
(1903)  176  N.  Y.  281,  62  L.R.A.  357,  98 
Am.  St.  Rep.  619,  67  N.  E.  569,  reversing 
(1902)  70  App.  Div.  405,  75  N.  Y.  Supp. 
521,  where  a  passenger  had  used  force  in  re- 
sisting a  conductor  who  attempted  to  en- 
force a  regulation  regarding  the  payment  of 
fare. 

MSo  laid  down  in  Haver  v.  Central  R. 
Co.  (1900;  Err.  k  App.)  64  N.  J.  L.  312, 
45  Atl.  593,  where  a  baggace  master  ejected 
from  a  train  a  passenger  who  had  assaulted 
him.  This  was  the  second  appeal  of  the 
case  after  the  new  trial  which  had  been 
ordered  on  the  eround  that  the  plaintiff  had 
been  improperly  nonsuited.  See  (1898) 
62  N.  J.  L.  282,  43  hJUL  84,  72  Am.  St. 
Rep.  647,  41  Atl.  916. 

In  Hanson  v.  European  &  N.  A.  R.  Co. 
(1873)  62  Me.  84,  16  Am.  Rep.  404,  the 
court  observed:  '*Nor  is  it  true  that  an 
assault,  or  resistance  to  the  performance  of 
a  duty,  will  justify  the  servant  in  pursuing 
and  punishing  the  passenger,  after  the  as- 
sault or  the  resistance  is  over.  If  he 
does,  he  makes  the  carrier,  as  well  as  him- 
self, liable  for  the  injury.  If,  therefore,  it 
be  true,  as  the  defendants  contend,  that  the 
plaintiff  was  the  aggressor,  that  he  first  as- 
saulted the  brakeman  and  resisted  him  in 
the  performance  of  a  legitimate  duty,  it 
was  still  a  question  of  fact  for  the  jury  to 
determine,  whether  the  brakeman  did  not 
use  greater  violence  than  the  exigencies  of 
the  case  demanded;  whether  he  did  not 
pursue  the  plaintiff,  and  infiict  the  blows 
upon  his  head  with  the  iron  poker,  after 
the  latter  had  ceased  his  assault,  had  ceased 
his  resistance,  and  was  returning  to  his  seat 
with  his  back  to  the  brakeman.  Under  the 
instructions  of  the  court  the  jury  must 
have  so  found,  or  they  could  not  have  re- 
turned a  verdict  for  the  plaintiff;  and  in 
our  judfnnent  the  evidence  fully  justified 
the  findinpr." 

In  Birmingham  R.  &  Electric  Co.  ▼.  Baird 
(1900)  130  Ala.  354,  54  L.R.A.  752,  89  Am 
St.  Rep.  43,  30  So.  456,  the  court  said, 
arguendo:  "Of  course,  a  conductor  has  the 
right  of  self-defense  against  the  assault  of 
a  passenger;  but  the  right  is  the  same  in 
this  connection  as  in  criminal  law.  He  must 
be  imperiled,  and  he  must  be  without  fault. 
To  be  sure,  he  need  not  retreat  from  his  car. 
And  he  may  assault  a  passenger  when  nec- 
essary to  protect  other  passengers  from  as- 
sault, using  no  more  than  necessary  force, 
and  this  may  become  a  duty, — indeed,  it 
is  a  duty  whenever  it  is  a  right." 

In  Neuer  v.  Metropolitan  Street  R.  Co. 
(1910)  143  Mo.  App.  402,  127  8.  W.  669, 
the  court  said:  "With  some  exceptions, 
perhans,  the  rule  is  well  established  that 
notwithstanding  one  person  may  instigate 
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a  combat  by  insulting  language  or  conduct, 
yet  the  law  does  not  justify  his  adversary, 
on  the  plea  of  self-defense,  in  the  use  of  un- 
necessary or  unreasonable  force.  And  this 
rule  applies  to  the  relationship  of  carrier 
and  passenger.  A  carrier  is  liable  for  the 
act  of  its  conductor  while  engaged  in  the 
performance  of  his  duty  as  such  precisely 
as  the  conductor  himself  would  be  in  a  case 
of  assault  on  such  passenger." 

In  Layne  ▼.  Chesapeake  k  O.  R.  Co. 
(1909)  66  W.  Va.  607,  67  S.  B.  1103,  the 
court  said :  "If  the  servant  of  a  carrier, 
assuming  to  exercise  this  right  [t.  e.,  of 
self-defense]  transcends  the  limits  thereof 
in  respect  to  an  assault  made  upon  him  by 
a  passenger  by  the  use  of  unnecessary  force 
or  violence,  his  principal  Is  just  as  clearly 
liable  for  the  injury  done  as  the  servant 
himself  would  be  for  the  exercise  of  such 
excessive  force,  when  acting  In  his  individ- 
ual capacity,  and  not  as  a  representative 
of  the  carrier.  O'Brien  v.  St.  Louis  Transit 
Co.  (1904)  185  Mo.  263,  105  Am.  St.  Rep. 
592,  84  S.  W.  939;  Hainan  v.  Omaha  Horse 
R.  Co.  (i($92)  85  Neb.  74,  52  N.  W.  830. 
To  the  extent  of  the  excessive  force  and 
violence  exerted,  the  conduct  of  the  servant 
is  necessarily  wilful  and  without  justifica- 
tion. Being  unlawful,. it  Imposes  liability^ 
and  that  liability  falls  upon  the  carrier^ 
because  of  its  duty  to  protect  the  passenger 
from  injury  by  its  servant." 

In  Chicago,  R.  I.  &  P.  R.  Co.  y.  Barrett 
(1884)  16  111.  App.  17,  where  it  was  held 
that  the  iury  had  oeen  correctly  instructedl 
that  if  the  defendant's  conductor  used  ex* 
cessive  and  unreasonable  force  In  repelling 
an  attack  upon  him  by  appellee,  the  com- 
pany would  be  responsible  for  injuries  occa- 
sioned by  such  excessive  force,  the  court  re- 
marked :  "If  the  act  of  the  servant  in  com- 
mitting a  naked  assault  upon,  or  other  wil- 
ful or  malicious  wrong  to,  one  intrusted  to 
his  care  and  protection^  be  the  act  of  the 
carrier,  how  can  it  logically  or  legally  be 
said  that  the  latter's  justification  is  more 
extensive  than  that  of  the  servant?" 

Other  cases  which  recognize  the  rule  that 
the  plea  of  self-defense  by  the  servant  will 
not  avail  the  carrier  if  excessive  force  was 
used  are  cited  in  note  87,  supra,  and  notes 
no,  91,  infra. 

In  St.  Louis  Southwestern  R.  Co.  v.  Ber- 
ger  (1898)  64  Ark.  613,  39  L.ILA.  784,  44 
S.  W.  809,  Bunn,  Ch.  J.,  delivered  a  lengthy 
dissenting  opinion,  the  essence  of  his  posi- 
tion being  that  an  assault  made  by  a  serv- 
ant in  self-defense  is  not  in  the  line  of  his 
employment,  and  that  "continuing  his  de- 
fense to  the  extent  of  using  more  and  gp*eat- 
er  force  than  is  necessary  to  repel  the  as- 
sault and  force  his  antagonist  to  desist" 
does  not  have  "the  effect  of  bringing  him 
back  into  the  line  of  his  employment."  The 
reasoning,  however,  is  obviously  of  no  force 
in  any  jurisdictions  except  those  in  which  a 
carrier  can  escape  liability  by  showing  that 
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the    proper   management   of    the   carrier's 
business."  90 

The  burden  of  justifying  an  assault  rests 
upon  the  carrier.  91  Whether  the  circum- 
stances relied  upon  by  the  carrier  were 
such  as  warranted  the  servant  in  resorting 
to  the  degree  of  force  which  he  used  in 
defending  himself  is  a  question  to  be  deter- 
mined by  the  jury,  viewing  the  situation 
from  the  standpoint  of  the  employee,  though 
he   must   decide   the   matter    in   the    first 

instance  at  the   peril   of  himself  and   his 
master.  M 

In  determining  whether  the  servant's  con- 
duct was  wrongful  on  this  point  of  view,  it 
must  be  considered  with  reference  to  the 
standard  of  that  high  degree  of  care  which, 
as  the  representative  of  the  carrier,  he  is 


bound  to  exercise  in  order  to  avoid  infliet- 
ing  injury  upon  passengers.  M 

Another  situation  in  which  tha  defensiTs 
quality  of  the  servant's  act  cannot  be  suc- 
cessfully pleaded  is  indicated  by  the  cases 
in  which  the  carriers  have  been  held  liable 
for  assaults  which  were  induced  by  previous 
attacks  of  passengers,  but  were  committed 
after  all  danger  from  those  attacka  had 
ceased.  M 

2,  AssauU  made  in  repelling  an  <m- 
aauU  made  by  a  passenger  other 
than  the  one  injured. 

In  a  case  where  the  plaintiff,  while  alight- 
ing from  a  train,  was  wounded  by  a  shot 
which  a  flagman  had  aimed  at  a  disorderly 


the  wilful  tort  of  a  servant  which  it  is 
sought  to  impute  to  him  was  outside  the 
scope  of  the  servant's  employment.  By  the 
majority  of  the  court  it  was  apparently 
taken  for  granted  that  Arkansas  was  not 
one  of  those  jurisdictions  at  the  date  when 
the  case  was  decided.  It  certainly  is  not 
now. 

9<>  Jackson  v.  Old  Colony  Street  R.   Co. 
(1910)    206    iKass.    486,    30    L.R.A.(N.S.) 
1046,  92  N.  £.  725,  19  Ann.  Cas.  616. 

91  §t  John  V.  Eastern  R.  Co.  (1861)  1 
Allen,  644;  St.  Louis  Southwestern  R.  Co. 
▼.  Berger,  supra. 

In.  Birmingham  R.  Light  &  P.  Co.  t. 
3fullen  (1903)  138  Ala.  614,  35  So.  701,  an 
action  for  an  assault  hj  the  defendant's 
conductor,  charges  which  mstructed  the  jury 
that  the  assault  complained  of  was  proper, 
if  used  in  an  honest  and  proper  effort  to 
eject  plaintiff  from  the  car,  were  held  to  be 
erroneous  for  the  reason  that  the  onus  was 
upon  the  defendant  to  justify  the  assault, 
and  that  the  conductor  had  no  right  to 
strike  the  plaintiff,  in  ejecting  him  from 
the  car,  unless  it  was  necessary  to  defend 
himself  from  the  assault  as  made  upon 
him. 

MTeel  V.  Coal  k  Coke  R.  Co.  (1909)  66 
W.  Va.  315,  66  S.  £.  470.  It  was  held 
that  requested  instructions  which  would 
have  authorized  the  jury  to  find  for  the 
defendant  if,  in  their  opinion,  the  servant 
had  used  such  force  "as  he  believed"  was 
necessary  under  the  circumstances  had  been 
properly  modified  by  inserting  after  the 
words,  "as  he  believed"  the  words,  "and  had 
reasonable  grounds  to  believe."  The  effect 
of  the  insertion  was  to  narrow  the  proposi- 
tion by  making  the  extent  of  rightful  ex- 
ercise of  force  depend  upon  actual  and  ap- 
parent necessity,  and  not  the  brakeman's 
opinion  in  that  regard. 

9S  Dallas  Consol.  Electric  Street  R.  Co. 
V.  Pettit  (1907)  47  Tex.  Civ.  App.  354,  105 
8.  W.  42;  International  &  G.  N.  R.  Co.  v. 
Washington  (1909)  54  Tex.  Civ.  App.  166, 
117  S.  W.  992. 

MXn  Hanson  v.  European  k  N.  A.  R.  Co. 
(1873)  62  Me.  84,  16  Am.  Rep.  404,  where 
a  passenger  and  a  brakeman  had  an  alterca-. 
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tion  and  a  personal  encounter  over  the  re- 
moval of  the  passenger's  dog  from  the  ear, 
and  the  brakeman  afterwards  assaulted  the 
passenger  with  a  poker,  a  verdict  against 
the  railway  company  was  sustained.  The 
court  said:  "If  the  servant  is  first  as- 
saulted, he  may  defend  himself.  If  he  is 
resisted  in  the  performance  of  any  duty, 
he  may  use  force  sufficient  to  overcome  the 
resistance.  But  the  assault  being  over,  or 
the  resistance  ended,  he  cannot  pursue  and 
punish  the  wrongdoer.  •  .  .  Nor  is  it 
true  that  an  assault,  or  resistance  to  the 
performance  of  a  duty,  will  justify  the  serv- 
ant in  pursuing  and  punishing  the  passen- 
ger, after  the  ussault  or  the  resistance  is 
over.  If  he  does,  he  makes  the  carrier  as 
well  as  himself  liable  for  the  injury.  If, 
therefore,  it  be  true,  as  the  defendants  con- 
tend, that  the  plaintiff  was  the  aggressor, 
that  he  first  assaulted  the  brakeman  and 
resisted  him  in  the  performance  of  a  legiti- 
mate duty,  it  was  still  a  question  of  fact 
for  the  jury  to  determine,  whether  the 
brakeman  did  not  use  greater  violence  than 
the  exigencies  of  the  case  demanded; 
whether  he  did  not  pursue  the  plaintiff, 
and  inflict  the  blows  upon  his  h«ul  with 
the  iron  poker,  after  the  latter  had  ceased 
his  assault,  had  ceased  resistance,  and  was 
returning  to  his  seat  with  his  back  to  the 
brakeman." 

In  Galveston,  H.  &  8.  A.  R.  Co.  ▼.  La 
Prelle  (1901)  27  Tex.  Civ.  App.  496,  66  & 
W.  488,  the  plaintiff  struck  a  conductor  in 
the  course  of  an  altercation  which  had  aris- 
en between  them.  The  conductor  did  not 
then  resent  the  assault,  but  went  into  an- 
other car,  procured  a  pistol,  returned,  and 
without  further  provocation,  assaulted 
plaintiff.  Held,  that  a  verdict  against  the 
railway  company  was  proper.  The  court 
said:  "If  the  conductor  committed  the  acts 
of  violence  complained  of,  then,  in  our  opin- 
ion, the  law  of  self-defense  affords  the  true 
test  of  liability;  and  the  plaintiff's  entire 
cause  of  action  could  not  be  defeated  by 
showing  that  he  was  guilty  of  provoking 
conduct  which  fell  short  of  justifying  the 
conductor  in  inflicting  the  injuries  oom* 
plained  of." 
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passenger  with  whom  he  had  had  an  alter* 
cation,  it  was  held  that  the  jury  should 
have  been  instructed  to  find  for  the  de- 
fendant,  if,  in  their  opinion,  the  flagman 
had  fired  the  shot  in  the  reasonable  belief 
that  this  was  necessary  in  order  to  pro- 
tect himself  or  the  other  trainmen  from 
death  or  great  bodily  harm  at  the  hands  of 
the  disorderly  passenger.  95 

3*  Assault  made  in  dealing  wUh  a  diS" 
orderly  passenger. 

The  servants  in  charge  of  a  train  or  other 
vehicle  are  justified  in  expelling  a  disorder- 
ly passenger  from  the  vehicle,  or  removing 
him  to  some  part  of  it  where  his  misbe- 
havior will  not  cause  annoyance  to  the  serv- 
ants themselves  or  the  other  passengers. 
For  such  expulsion  or' removal  the  carriex 
cannot  be  held  liable  if  it  was  effected  with 
out  the  use  of  unreasonable  force.  96 


4.  Assault  made  hy  servant  for  pur- 
pose of  protecting  the  carrier's  prop^' 
erty* 

An  action  against  a  carrier  in  respect  of 
an  assault  .made  by  his  servant  upon  a  pas- 
senger cannot  be  maintained,  if  it  appears 
that  the  servant  merely  used  such  force  as 
was  necessary  to  protect  the  carrier's  prop- 
erty against  the  passenger.  ^ 

1c,  —by  antecedent  provocative  tifords  or 
conduct  on  the  passenger's  part, 

1,  Assault  indMced  hy  passenger's  con- 
duct or  words. 

The  doctrine  which  prevailed  in  Georgia 
for  several  years  was  that  no  action  in  re- 
spect of  an  assault  made  upon  a  passen- 
ger by  a  servant  of  a  carrier  could  be  main- 
tained against  his  employer,  if  the  evidence 
showed  that  the  assault  had  been  provoked 
by  offensive  and  irritating  words  or  con- 
duct on  the  part  of  the  passenger.  99    In  the 


»5  Illinois  C.  R.  Co.  v.  Gunterman  (1909) 
135  Ky.  436,  122  S.  W.  614. 

M  In  New  Orleans  &  N.  E.  R.  Co.  v.  Jopes 
(1891)  142  U.  S.  18,  36  L.  ed.  919,  12  Sup. 
Ct.  Rep.  109,  the  court  observed:  ''It  is  not 
every  assault  by  an  employee  that  ^ives  to 
the  passenger  a  right  oi  action  against  the 
carrier.  Suppose  a  passenger  is  guilty  of 
grossly  indecent  language  and  conduct  in 
the  presence  of  lady  passengers,  and  the  con- 
ductor forcibly  removes  him  from  their  pres- 
ence, there  is  no  misconduct  in  such  re- 
moval; and,  if  only  necessary  force  is  used, 
nothing  which  gives  to  the  party  any  cause 
of  action  against  the  carrier.  In  such  a 
case,  the  passenger,  by  his  own  misconduct, 
has  broken  the  contract  of  carriage,  and  he 
has  no  cause  of  action  for  injuries  which 
result  to  him  in  consequence  thereof.  He 
has  voluntarily  put  himself  in  a  position 
which  casts  upon  the  emplovee  both  the 
right  and  duty  of  using  force.'' 

In  Hanson  v.  European  &  N.  A.  R.  Co. 
supra,  the  court  used  the  following  lan- 
guage: "It  is  also  the  duty  of  passengers  to 
observe  the  rules  and  regulations  of  the  com- 
pany and  to  conduct  themselves  generally  so 
as  not  to  invite  uncivil  treatment,  nor  pro- 
voke violence.  But  it  is  not  true  that  dis- 
obedience to  the  rules  of  the  company  will 
operate  as  a  license  to  the  employees  to 
maltreat  a  passenger.  If  a  passenger  per- 
sists in  violating  the  reasonable  rules  of 
the  company,  after  notice  of  the  rules,  and 
a  request  to  him  not  to  act  contrary  to 
them,  the  carrier  will  have  a  right  to  re- 
scind the  contract  for  his  conveyance,  and 
refuse  to  carry  him  further.  But  he  will 
have  no  right  to  maltreat  him  while  con- 
tinuing to  perform  the  contract  for  his 
conveyance." 

See  Norfolk  &  W.  R.  Co.  v.  Brame  (1909) 
109  Va.  422,  63  S.  E.  1018,  where  the  plain- 
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tiff  was  drunk  and  so  disorderly  as  to  jus- 
tify his  ejection. 

W  Baltimore  &  O.  R.  Co.  v.  Barger  (1894) 
80  Md.  23,  26  L.R.A.  220,  46  Am.  St.  Rep. 
319,  30  Atl.  660. 

MThe  doctrine  was  first  applied  in  Peavy 
V.Georgia  R.&Bkg.  Co.  (1888)  81  Ga.  485, 
12  Am.  St.  Rep.  334,  8  S.  E.  70.  The  head- 
note  written  by  the  court  is  as  follows:  If 
a  disorderly  passenger  defies  a  conductor, 
draws  a  pistol,  and  thereby  induces  the  con- 
ductor to  arm  in  order  to  expel  him  from 
the  train;  and  if,  after  expulsion,  he  still 
uses  grossly  obscene  and  profane  language, 
reeking  with  insult,  on  which  a  mutual  com- 
bat with  pistols  ensues, — ^the  railroad  com- 
pany is  not  liable  for  the  consequences, 
though  the  expelled  pa9senger  be  wounded 
in  the  confiict;  even  if  the  conductor,  ex- 
cited by  danger  and  irritated  by  insult,  be 
not  fully  excusable  for  the  shooting.  The 
grounds  upon  which  the  decision  proceeded 
were  thus  stated  in  the  opinion  delivered  by 
Bleckley,  Ch.  J.:  "But  for  his  fault,  tlie 
conductor  would  not  have  been  brought  into 
a  state  of  excitement  from  danger  and  in- 
sult which  unfitted  him  for  discharging  his 
proper  duties,  either  to  the  company  or  to 
the  passenger.  Whether  the  conductor  was 
more  or  less  in  fault  than  the  plaintiff  was 
in  the  shooting,  certainly  the  plaintiff  was 
more  in  fault  than  the  company;  because 
the  plaintiff  was  there  upon  the  ground, 
stirring  up  excitement  and  bringing  on  dan- 
ger both  to  the  conductor  and  himself.  He 
unfitted  the  conductor  for  exercising  the 
care  and  prudence  that  were  essential  to 
guarding  the  interest  of  the  company,  and 
essential  to  performing  in  a  proper  manner 
his  duty  to  the  company  or  to  the  plaintiff. 
The  plaintiff  spoiled  the  instrument^  and 
then  sued  the  manager  because  the  per- 
former did  not  make  good  music.     It  was 
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latest  case  in  which  the  supreme  court  of 
that  state  has  discussed  the  effect  of  such 


evidence,  the  doctrine  has  been  largely  mod- 
ified, if  not  virtually  discarded.  ^    But  it 


the  plaintiff's  fault  that  the  conductor  was 
out  of  tune;  and  though  the  conductor  might 
not  be  altogether  excusable  for  the  shoot- 
ing (according  to  his  own  evidence,  how- 
ever, he  was  excusable),  the  company  was 
in  no  fault  for  it,  and  it  would.be  unjust 
for  the  plaintiff  to  recover  of  the  company, 
when  he  boarded  its  train,  violating  the 
law  (as  we  can  well  infer)  by  carrving  upou 
his  person  a  concealed  weapon,  violating  the 
law  again  by  swearing  and  using  obscene 
language,  violating  the  law  again  by  com- 
mitting an  assault  upon  the  conductor  with 
a  pistol,  drawing  the  pistol  and  presenting 
it  at  him,  and  violating  the  law  by  genera] 
disorder  and  misconduct  throughout  the 
transaction  up  to  the  moment  he  was  shot." 

In  Georgia  R.  &  Bkg.  Co.  v.  Richmond 
(1896)  08  Ga.  495,  26  S.  E.  665,  where  a 
baggage  master  assaulted  a  man  who  had 
gone  &  a  station  to  attend  to  his  baggage, 
the  court,  treating  him  as  being  entitled  to 
the  righto  of  a  passenger,  although  not 
actually  such  at  the  time  in  question,  laid 
it  down  that,  "if  the  plaintiff,  instead  of 
treating  the  agent  respectfully,  used  insult- 
ing or  provoking  language,  which  naturally 
resulted  in  a  difficulty,  the  company  should 
not  be  held  responsible."  It  was  held  that 
the  court  trial  judge  erred  in  giving  this 
charge  without  qualification:  "Sneers,  looks, 
or  contemptuous  gestures  will  not  justify 
an  assault  by  an  agent  of  a  railroad  com- 
pany upon  one  who  had  a  ticket  and  has 
become  entitled  under  the  contract  to 
courteous  treatment,  until  the  contract  was 
fully  carried  out  by  the  railroad  company  or 
its  agents."  This  decision  modified  pro 
tanto  East  Tennessee,  V.  A.  G.  R.  Co.  v. 
Fleetwood  (1892)  90  Ga.  23,  15  S.  E.  778, 
in  which  a  similar  instruction  had  been  af- 
firmed in  an  action  for  an  assault  by  a 
conductor. 

In  Georgia  R.  &  Bkg.  Co.  y.  Hopkins 
(1899)  108  Ga.  324,  75  Am.  St.  Rep.  39, 
33  S.  E.  965,  a  night  watchman  struck 
the  plaintiff,  who  was  abusing  him  because 
he  had  been  ejected  from  a  car  for  a  suf- 
ficient cause.  On  the  request  of  the  defend- 
ant the  trial  judge  charged:  "If  you  be- 
lieve that  .  .  .  and  that  as  a  result  of 
the  discovery  of  .  •  .  [the  plaintiff's] 
conduct  words  followed  between  .  •  . 
[him]    and    the   watchman,    and   that   the 

{)  Iain  tiff  used  insulting  and  opprobrious 
anguage  to  the  watchman  which  naturally 
enough  resulted  in  a  difficulty,  the  company 
should  not  be  held  responsible  for  alfeged 
assault  by  the  watchman."  He  also  added: 
''I  give  you  in  charge  in  this  connection,  or 
with  this  added  to  it:  that  the  assault  by 
the  watchman  must  not  be  disproportioned 
to  the  insult  offered;  it  being  still  left  a 
question  of  fact  for  you  to  determine  wheth- 
er the  battery  was  disproportioned  to  the 
insult."  It  was  held  error  to  add  this 
qualification  to  the  requested  charge. 

In   Central   of  Georgia  R.   Co.   v.  Motes 
(1903)   117  Ga.  933,  62  L.R.A.  607,  97  Am.  i 
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St.  Rep.  223,  43  8.  E.  990,  where  the  com- 
pany's servant  in  charge  of  a  waiting  room 
pulled  the  plaintiff  off  s  bench  where  he  was 
lying  down  in  violation  of  a  rule,  the  court 
laid  down  the  law  thus:  "A  passenger  who 
displays  a  persistent  determination  to  dis- 
regard such  a  regulation,  and  by  his  wrong- 
ful conduct  so  exasperates  a  servant  of  the 
company  as  to  unfit  him  for  properly  per- 
forming the  duty  he  owes  his  master  with 
respect  to  his  treatment  of  its  patrons,  can- 
not justly  complain  that  the  company's 
servant  lost  his  temper  and  resorted  to  un- 
necessary force  in  compelling  an  observance 
of  the  regulation  on  the  part  of  the  pas- 
senger." In  the  Maaon  Case  (1910)  135 
Ga.  741,  33  L.R.A.(hi.S.)  280,  70  S.  £.  225, 
the  court  remarked  that  if  this  decision 
'meant  that  in  an  action  for  an  assault  or 
the  use  of  unnecessary  violence  in  the  dis- 
charge of  the  du^  of  ejecting  a  person  from 
a  train  or  a  station  the  company  is  relieved 
from  liability  if  the  plaintiff  is  somewhat 
aggravating,  and  merely  failed  to  promptly 
regard  the  rules  of  the  company,  it  maae  a 
long  advance." 

In  Macon  R.  &  Light  Co.  y.  Mason  (1905) 
1 23  Ga.  773.  61  S.  £.  569,  it  was  observed 
obiter:  The  "court  is  committed  to  the  doc- 
trine that  if  a  passenger  is  himself  responsi- 
ble for  exciting  the  anger  of  an  agent  or 
employee  of  a  railway  company,  whereby  he 
is  for  the  time  being  unfitted  for  perform- 
ing the  exacting  duties  he  owes  to  his  em- 
ployer with  respect  to  his  treatment  of 
passengers,  the  company  cannot  be  held  ac- 
countable for  improper  conduct  on  the  part 
of  its  servant." 

The  Peavy  Case,  supra,  was  follpwed  in 
Harrison  v.  Fink  (1890)  42  Fed.  787  (a 
case  originating  in  the  Georgia  district), 
where  it  was  held,  that  a  passenger  cannot 
claim  damages  on  account  of  the  conductor 
drawing  a  pistol  on  him,  and  speaking  of 
him  as  a  coward  to  the  other  passengers,  if 
the  conductor's  conduct  was  provoked  and 
caused  by  the  acts  of  the  passenger. 

Mln  Mason  v.  Nashville,  C.  &  St  L.  R. 
Co.  (1910)  135  Ga.  741,  33  L.R.A.(N.&) 
280,  70  S.  E.  226,  the  following  statement 
of  the  doctrine  is  set  out  in  the  headnote 
written  by  the  court:  "Where  a  suit  was 
brought  against  a  railroad  company  for  an 
assault  and  battery  committed  by  its  con- 
ductor upon  a  passenger,  if  the  conduct  of 
the  passenger  was  such  as  to  justify  the 
act  of  the  conductor,  the  company  would 
not  be  liable.  If  the  conductor's  act  was 
not  justified,  but  mitigated  by  provocative 
words  or  conduct  of  the  passenger  at  the 
time,  such  mitigation  would  inure  to  the 
benefit  of  the  company.  But  if  the  con- 
ductor committed  an  assault  and  battery 
upon  the  passenger,  and  the  words  and  ood- 
duct  of  the  passenger  were  such  as  to  arouse 
the  anger  of  the  conductor  and  to  tend  to 
provoke  a  difficulty,  but  not  such  as  to  jus- 
tify the  act  of  the  conductor,  this  would 
not  free  the  company  from  liability."    The 
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has  been  applied,  and,  bo  far  as  appearB,  is 
Btill  accepted  in  some  otber  jurisdictions.  lOO 
The  various  conceptions  to  which  it  has 
been  referred  are  these: 


(1)  That  under  the  circumstances  sup- 
posed, the  passenger  himself  is  in  fault, 
and  cannot  warrantably  complain  of  the 
natural   consequences   of   his   misconduct.  ^ 


court  thus  commented  on  the  cases  cited  in 
the  preceding  note:  "It  will  be  perceived 
that  from  certain  expressions  used  in  the 
Peavy  Case,  carried  by  other  cases  into 
the  domain  of  substantive  propositions  of 
law  suitable  to  be  given  in  charge,  and  aided 
by  obiter  dicta,  has  grown  the  present  theory 
that  if  a  passenger  excites  the  anger  of  the 
servant  of  a  railroad  company,  even  of  a 
conductor  to  whom  is  intrusted  the  com- 
pany's duty  of  protecting  him,  whereby  the 
conductor  is,  for  the  time  being,  unfitted  for 
the  performance  of  his  duties,  though  the 
conductor  unjustifiably  assaults  him,  the 
company  cannot  be  held  liable.  Of  course, 
if  the  conduct  of  the  servant'  of  the  rail- 
road was  justifiable,  neither  tbe  servant  nor 
the  master  would  be  liable.  But  a  rule 
which  would  free  the  carrier  from  liability, 
although  holding  its  servant  to  whom  it  in- 
trusted the  performance  of  its  contract  of 
carriage  not  justifiable,  presents,  we  think, 
an  untenable  doctrine.  ...  In  some 
jurisdictions  opprobrious  words  will  not  jus- 
tify a  battery.  In  this  state,  on  the  trial 
of  an  indictment  for  an  assault,  or  an  as- 
sault and  battery,  the  defendant  may  give 
in  evidence  to  the  jury  any  opprobrious 
words  or  abusive  language  used  by  the 
prosecutor,  or  person  assaulted  or  beaten, 
^GLnd  such  words  and  language  may  or  may 
not  amount  to  a  justification,  according:  to 
the  nature  and  extent  of  the  battery,  all  of 
which  will  be  determined  by  the  jury.'  If 
the  jury  find  that  the  opprobrious  words  of 
the  passenger,  or  act  by  him,  amounting 
to  an  assault,  would  justify  the  servant,  his 
conduct,  so  justified,  would  not  furnish  a 
ground  for  recovery  against  the  master. 
But  the  rule  works  both  ways.  If  the  serv- 
ant represents  the  master  in  his  act,  and  the 
master  is  responsible  for  his  tort,  aggrava- 
tion of  the  servant  which  will  not  justifv 
him  will  not  free  the  master  from  liability.^' 

The  court  referred  to  the  following  deci- 
sions as  lending  countenance  to  the  doctrine 
that  the  carrier  could  be  freed  from  liabil- 
ity if  the  assailant  had  been  "put  out  of 
tune**  by  the  abusive  language  of  the  plain- 
tiff:   Qasway  v.   Atlanta  k  W.  P.   R.  Co. 
(1877)   68  Ga.  216;   Western  &  A.  R.  Co. 
T.  Turner   (1884)   72  Ga.  292,  63  Am.  Rep. 
842;    Christian  v.  Columbus  &  R.   R.  Co. 
(1888)  79  Ga.  460,  7  8.  E.  216,  s.  c.  (1896) 
97  Ga.  66,  26  S.  E.  411 ;  Thompson  v.  Wright 
(1899)   109  Ga.  466,  34  S.  E.  660;  Central 
of  (Georgia  R.  Co.  v.  Brown  (1901)  113  Ga. 
414,  84  Am.  St.  Rep.  260,  38  S.  E.  989. 

In  Georgia  R.  &,  Electric  (Do.  v.  Rid) 
(1911)  9  Ga.  App.  497,  71  8.  E.  769,  it  was 
laid  down  that,  where  a  railway  conductor, 
while  in  charge  of  a  car,  strikes  one  pas- 
senger and  knocks  him  against  another,  in- 
juring the  latter,  it  is  no  defense  to  an 
action  by  the  injured  passenger  that  the 
other  passenger  had  used  opprobrious  lan- 
gua<;e  to  the  conductor.  I 
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100  In  Wise  v.  South  Covington  &  C.  R. 
Co.  (1896)  17  Ky.  L.  Rep.  1359,  34  S.  W. 
894  (for  first  appeal,  see  91  Ky.  637,  16 
S.  W.  351),  it  was  held  that  a  passenger  on 
a  streef  car  could  not  recover  for  abusive 
language  addressed  to  him  by  the  conductor, 
or  for  the  act  of  the  latter  in  knockibg  him 
down  after  he  had  left  the  car,  where  the 
offensive  language  was  used  and  the  blow 
struck  in  response  to  abuse  and  assault  by 
the  passenger. 

In  Rohrback  y.  Pullman's  Palace  Car  Co. 
(1909)  166  Fed.  797  (district  of  Pennsyl- 
vania) plaintiff,  after  purchasing  a  seat  in 
defendant's  parlor  car,  ordered  a  meal,  and 
later  objected  that  he  was  not  being  served 
in  his  turn.  The  porter  politely  informed 
him  that  ladies'  orders  were  served  first, 
whereupon  plaintiff  started  to  the  platform 
of  the  car  to  complain  to  the  conductor.  In 
doing  so  he  called  the  porter  a  "black 
basturd,"  whereupon  the  porter  assaulted 
him.  Held  that  the  plaintiff  provoked  the 
assault,  and  should  therefore  have  been  non- 
suited. The  court  observed  that  "there  is 
nothing  in  justice  or  reason  why  the,  car- 
rier should  be  liable  when  the  passenger  has, 
by  his  own  misconduct,  provoked  a  respect- 
ful and  courteous  servant  to  commit  the  as- 
sault by  the  use  of  such  irritating  and  in- 
sulting language  as,  in  all  human  probabil- 
ity, would  produce  that  result.  The  whole 
evidence  of  the  plaintiff  shows  that  the 
porter  was  not  at  fault  at  all,  but  was  en- 
deavoring to  perform  his  duty  by  treating 
the  passengers  in  the  car,  as  well  the  plain- 
tiff as  the  others,  with  equal  attention;  and 
simply  because  the  plaintiff  was  not  per- 
mitted to  have  his  own  way  in  regard  to 
his  order,  as  against  what  the  porter  con- 
ceived to  be  the  rights  of  other  passengers, 
of  which  he  politely  informed  the  plaintiff, 
the  latter  became  angry  and  used  the  lan- 
guage stated.  He  was  to  blame  entirely  for 
the  assault,  and  he  cannot  now  hold  the 
carrier  liable." 

In  Texas  &  N.  O.  R.  Co.  v.  Taylor  (1903) 
31  Tex.  Civ.  App.  617,  73  8.  W.  1081,  the 
court  cites  with  approval  the  cases  of  Peavy 
V.  Georgia  R.  &  Blcg.  Co.  and  Harrison  v. 
Fink,  note  98,  supra. 

In  Johnson  v.  Detroit,  T.  ft  A.  A.  R.  Co. 
(1902)  130  Mich.  463,  90  N.  W.  274,  "an 
action  against  a  railroad  for  an  assault  and 
battery  inflicted  by  defendant's  conductor 
upon  a  passenger,  an  instruction  to  the  jury 
that  plaintiff  could  not  recover  if  he  pro- 
voked the  assault  or  was  the  aggressor  was 
[)ield  to  be]  sufficiently  favorable  to  de- 
fendant." 

See  also  the  eases  cited  in  notes  2,  3, 
4,  infra. 

1  The  Georgia  cases  cited  in  note  98  supra, 
were  apparently  based  upon  this  broad 
ground.  But  it  is  not  easy  to  extract  any 
precise  legal  principle  from  the  somewhat 
rhetorical  language  used  by  the  judges. 
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The  position  is  clearly  inconsistent  with 
-the  fundamental  juristic  principle.  Injuria 
jion  excusat  injuriam, 

(2)  That  ^'the  duties  of  the  carrier  and 
^he  passenger  are  reciprocal.  The  carrier 
is  bound  to  protect  the  passenger,  and  the 
passenger,  in  order  to  entitle  himself  to 
-such  protection,  is  bound  to  behave  himself 


in  a  decent  and  orderlj  manner."  t  This 
explanation  is  open  to  the  objection  that 
even  if  it  is  conceded  that  the  passenger's 
offensive  words  or  conduct  constitute  a 
breach  of  an  implied  contract  on  his  side, 
a  resort  to  violence  is  not  a  legitimate 
method  of  obtaining  redress  for  that 
breach.'     By    committing    an    assault    he 


«  Scott  V.  Central  Park,  N.  &  E.  River  R, 
'Co.  (1889)  53  Hun,  414,  6  N.  Y.  Supp.  382. 
There  the  evidence  adduced  for  the  defend- 
ant tended  to  show  that  the  plaintiff,  after 
getting  upon  the  front  platform  of  one  of 
defendant's  street  cars,  commenced  an  alter- 
-cation  with  the  driver,  using  language  which 
was  very  abusive,  insulting,  and  calculated 
to  bring  about  a  personal  encounter, — a  re- 
.sult  which  presently  ensued.    Held  that  the 
trial  judge  had  erroneously  refused  to  charge 
the  jury  that,  if  they  believe  this  evidence, 
the  verdict  must  be  for  the  defendant.   The 
•court  said :     "It  is  undoubtedly  true  that  a 
•common   carrier   of   passengers   undertakes 
to  protect  passengers  from  the  negligence  or 
wilful  misconduct  of  its  servants  while  en- 
. gaged  in  performing  a  duty  which  the  car- 
rier owed  to  the  passengers.    But  it  has  not 
.as  yet  been  held  that,  where  a  passenger,  by 
his  own  misbehavior,  while  being  transport- 
'ed,  has  provoked  a  personal  encounter  be- 
tween himself  and  one  of  the  employees  of 
the  carrier,   that   the  carrier  is   liable  for 
the  results.     It  may  be  true  that  the  use 
>of  abusive  language  to  the  driver  did  not 
justify  the  assault  as  far  as  the  driver  is 
-concerned,  in  the  eyes  of  the  criminal  law; 
Ijut   there    is    no    reason   for   holding   that 
where   a   passenger,   by   his   own   improper 
and    insulting    behavior,    while    a    passen- 
.ger    upon    the    road   of   the    railway    com- 
pany,   brings    upon     himself    an    assault, 
the    carrier    should    be    responsible.     Car- 
riers  are   to  be   held   to   the  strictest   re- 
sponsibility.    They   must  treat  their   pas- 
sengers respectfully  and  protect  them  so  far 
as  they  reasonably  can  from  injury  or  in- 
sult on  the  part  of  their  employees.     But 
there  is  also  a  responsibility  on  the  part  of 
the  passenger.    He  is  bound  to  conduct  him- 
self in  an  orderly  and  decent  manner,  and 
if  he  forgets  his  obligations,  and,  by  his  in- 
•decent  behavior  and  by  the  use  of  language 
which   is  morally  certain  to  end  in  a  per- 
sonal encounter,  he  succeeds  in  his  efforts 
to  bring  about  such  a  result,  certainly  the 
'Carrier  cannot  be  bound  to  protect  the  pas- 
senger under  such   circumstances  from  the 
'natural  and  probable  results  of  his  own  act. 
It  is  clear  that  the  act  of  the  driver  was 
not  in  the  course  of  his  employment,  and 
the  defendant  can  only  be  held  under  the 
rule  that,  as  the  passenger  must  submit  him- 
self to  the  custody  of  tlie  employees  of  the 
carrier,  the  carrier  must  be  responsible  even 
for  the  wilful  acts  of  the  employees  whicli 
result  in  a  trespass  against  tue  passenger. 
But  the  reason  of  such  a  rule  can  have  no 
application  to  a  case  where  the  trespass  is 
'brought  about  by  the  improper  behavior  of 
-40  L.R.A.(N.S.) 


the  passenger  which  caused  the  assault  of 
which  he  complains.''  Daniels,  J.,  however, 
dissented  on  the  ground  that  a  "law  is 
settled  that  words  alone  will  not  ezcuae  a 
resort  to  personal  violence."  His  opinion 
has  been  adopted  in  the  later  decisions  of 
the  supreme  court  which  are  cited  in  note 
8,  infra. 

In  Little  Miami  R.  Co.  ▼.  Wetmore  (1869) 
19  Ohio  St.  110,  2  Am.  Rep.  373,  the  court* 
referring  to  the  contention  that  the  obliga* 
tion  of  a  carrier  to  protect  a  passenger  is 
absolute,  remarked:  "If  any  such  rule  of 
liability  could  be  applied  against  the  com- 
pany, it  would  necessarily  impose  the  re- 
ciprocal duty  upon  the  plaintiff  to  so  de- 
mean himself  towards  the  servants  as  not* 
by  misbehavior,  to  provoke  a  personal  quar- 
rel between  them.  This  case,  it  will  be 
observed,  was  of  earlier  date  than  the  Peavy 
Case,  note  98,  supra. 

S  In  Hanson  v.  European  &  N.  A.  R.  Co. 
(1873)  62  Me.  84,  16  Am.  Rep.  40,  the 
court  said:  "It  is  the  duty  of  the  conductor 
and  other  employees  upon  a  train  of  cars,  to 
treat  the  passengers  with  civility,  and  to 
abstain  from  all  unnecessary  violence 
toward  them.  It  is  also  the  duty  of  pas- 
sengers to  observe  the  rules  and  regulations 
of  the  company,  and  to  conduct  themselves 
generally  so  as  not  to  invite  uncivil  trest- 
ment,  nor  provoke  violence.  But  it  is  not 
true  that  disobedience  to  the  rules  of  the 
company  will  operate  as  a  license  to  the 
employees  to  maltreat  a  passenger.  If  a 
passenger  persists  in  violating  the  reason- 
able rules  of  the  company,  after  notice  of 
the  rules,  and  a  request  to  him  not  to  act 
contrary  to  them,  the  carrier  will  have  a 
right  to  rescind  the  contract  for  his  convey- 
ance, and  refuse  to  carry  him  further.  But 
he  will  have  no  right  to  maltreat  him  while 
continuing  to  perform  the  contract  for  his 
conveyance." 

In  Lavne  y.  Chesapeake  &  0.  R.  Co. 
(1909)  QQ  W.  Va.  618,  67  S.  E.  1103,  the 
court  remarked  that  the  passenger's  "assault 
upon,  or  abuse  of,  the  servant,  may  obvi- 
ously excuse  the  carrier  from  performance 
of  his  contract.  It  may  eject  him  from  its 
train,  but  it  is  difficult  to  see  how  this 
option  on  its  part  can  excuse  the  beating 
of  the  passenger  or  the  infliction  of  other  in- 
jury upon  him  by  way  of  punishment." 

See  also  the  extracts  from  the  opinions 
in  Baltimore  &  O.  R.  Co.  v.  Barger  (1894) 
80  Md.  23.  26  L.R.A.  220,  45  Am.  St.  Rep. 
319,  30  Atl.  560,  and  Jackson  v.  Old  Colonv 
Street  R.  Co.  (1910)  206.Mass.  477,  30 
L.R.A.(N.S.)  1046.  92  N.  E.  725,  19  Ann. 
Cas.  615,  note  8,  infra. 
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merely  sets  one  wrong  against  another;  and 
that  is  "retaliation,  not  remedy."* 

An  asasult  induced  by  personal  resent- 
ment is  not  within  the  scope  of  a  servant's 
employment.  >  This  consideration  furnishes 
a  satisfactory  basis  for  the  doctrine,  so  far 
as  regards  jurisdictions  in  which  the  car- 
rier's obligation  to  protect  passengers 
against  wilful  torts  extends  only  to  those 
which  are  committed  by  his  servants  in 
the  course  of  their  ordinary  d^uties  with  re- 
spect to  the  actual  work  of  transportation. 
But  obviously  it  cannot  be  of  any  force 
whatever  in  the  view  of  those  courts  by 
which  the  theory  of  the  absolute  quality 
of  a  carrier's  obligations  has  been  adopted. 
See  preceding  subtitle. 

From  the  foregoing  remarks,  it  is  ap- 
parent that  two  of  the  rational  bases  whicb 
have  been  suggested  for  the  doctrine  stated 
at  the   commencement  of   this  section   are 


4  Layne  v.  Chesapeake  &  0.  R.  Co.  note  3, 
supra. 

»In  Little  Miami  R.  R.  Co.  v.  Wetmore 
(1869)  19  Ohio  St.  110,  2  Am.  Rep.  373, 
the  evidence  of  the  defendant  railway  com- 
pany tended  strongly  to  prove  that  the 
plaintiff,  by  his  importunate  conduct  and 
abusive  language  towards  a  baggage  master, 
provoked  a  personal  quarrel  between  them; 
that  the  assault  was  the  result  of  this 
quarrel;  and  that  the  blow  was  inflicted  by 
the  servant  as  an  act  of  personal  resent- 
ment. The  court  took  the  position  that  "if 
Hhese  facts  had  been  found  dj  the  jury,  the 
wrongful  act  of  the  servant  m  striking  the 
plaintiff  could  not  be  regarded  as  author- 
ized by  the  master,  nor  as  an  act  done  by 
the  servant  in  the  execution  of  the  service 
for  which  he  was  engaged  by  the  master." 

6  For  the  application  of  the  rule  in  civil 
and  criminal  cases,  see  Cooley,  Torts,  3d 
ed.  289  (192) ;  Wharton,  Crim.  Law,  §  619. 

7  This  objection,  apart  from  the  others 
already  noticed,  may  fairly  be  regarded  as 
sufficient  to  establish  the  unsoundness  of 
the  Georgia,  Michigan,  and  New  York  cases 
cited  in  the  preceding  notes. 

•  The  effect  of  the  most  recent  Qeorg^a 
decisions  is  stated  in  note  99,  supra. 

In  Baltimore  A  O.  R.  Co.  ▼.  Barger  (1894) 
80  Md.  23,  26  L.R.A.  220,  45  Am.  St  Rep. 
319,  30  Atl.  560,  the  court  thus  discussed 
the  correctness  of  a  requested  instruction 
to  the  effect  that,  if  the  jury  believed  the 
plaintiff  used  foul  and  abusive  language  to 
the  conductor  which  caused  or  provoked  the 
assault  complained  of,  and  that  in  making 
said  assault  the  conductor  was  not  acting 
for  the  defendant  and  within  the  scope  of 
his  duties  as  conductor,  but  was  carrying 
out  a  personal  purpose  and  feeling,  the  de- 
fendant was  not  liable  for  such  act  of  the 
conductor:  "The  theory  of  that  prayer  is 
that  the  plaintiff  had  by  his  conduct  for- 
feited his  right  as  a  passenger,  and  the  act 
of  the  conductor  was  merely  a  personal  mat- 
ter between  him  and  the  plaintiff,  provoked 
40  L.R.A.(N.S.) 


clearly  irreconcilable  with  general  principles 
of  jurisprudence,  and  that  the  third  is  of 
no  validity  when  it  is  tested  with  relation 
to  that  theory  of  the  carrier's  liability 
which  has  already  been  adopted  by  a  largo 
number  of  the  American  courts,  and  whicb 
there  is  good  reason  to  suppose  will  ulti- 
mately be  accepted  by  all  of  them.  A 
strong  positive  objection  to  that  doctrine  is 
indicated  by  the  consideration  that  an  as- 
sault induced  by  resentment  at  insulting 
words  or  irritating  behavior  is,  in  the  eye 
of  the  law,  a  tortious  act.  >  In  any  juris- 
diction in  which  the  liability  of  a  carrier 
is  deemed  to  be  absolute,  it  is  submitted 
that  this  consideration  must  necessarily  be 
treated  as  decisive  in  favor  of  the  passen- 
ger's right  of  action  against  him.  7  In  sev- 
eral of  the  jurisdictions  to  which  this  de- 
scription is  applicable,  that  right  has  al- 
ready been  affirmed.  • 


by  the  latter,  independent  of  and  freed  from 
the  relation  that  had  existed  between  the 
plaintiff  and  defendant  as  passenger  and 
carrier.  To  such  a  doctrine  we  cannot  sub- 
scribe, under  the  circumstances  of  this  case. 
.  .  .  The  plaintiff  was,  at  the  time  of  the 
assault,  a  passenger  on  the  train  which  was 
in  charge  of  this  conductor,  who  was  the 
agent  of  the  company  to  see,  as  far  as  rea- 
sonably could,  that  the  plaintiff  and  other 
passengers  were  properly  treated  and  carried 
to  their  respective  points  of  destination.  If 
the  plaintiff  persisted  in  misbehaving  on 
the  train,  either  by  the  use  of  foul  and 
abusive  language  toward  the  conductor,  or 
in  any  other  way  calculated  to  frighten  or 
materially  interfere  with  the  comfort  and 
safety  of  the  other  passengers,  after  being 
admonished  by  the  conductor,  the  latter 
would  have  been  justified  in  ejecting  him 
from  the  train.  The  remedy  in  such  case 
would  be  to  eject  the  unruly  passenger,  not 
to  assault  him,  and  then  let  his  employer 
escape  all  liability  because  he,  the  con- 
ductor, was  carrying  out  a  'personal  pur- 
pose and  feeling,'  as  stated  in  the  prayer. 
A  conductor  of  a  train  doubtless  has  his 
patience  and  forbearance  severely  tested  at 
times,  but  he  must  not  settle  his  own  per- 
sonal difficulties  with  the  passengers,  whilst 
they  are  such,  any  more  than  he  should  per- 
mit others  to  do  so  when  he  could  avoid 
it." 

In  Birmingham  R.  &  Electric  Co.  v.  Baird 
(1900)  130  Ala.  334,  64  L.R.A.  752,  89 
Am.  St.  Rep.  43,  30  So.  456,  the  court  laid 
down  the  law  as  follows:  A  conductor 
"cannot  assault  a  passenger  in  retaliation 
for  an  assault  committed  upon  himself  or 
upon  another  passenger,  and,  a  fortiori,  he 
cannot  assault  a  passenger  for  abusive 
words,  or  in  revenge  or  punishment,  under 
any  circumstances.  And  if  he  does  assault 
a  passenger  otherwise  than  under  a  neces- 
sity to  defend  himself  or  a  passenger  from 
battery,  or  in  rightfully  ejecting  a  pas- 
senger, who,  by  hia  conduct  towards  other 
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In  one  case  the  supreme  court  of  New 
York  laid  it  down,  arguendo,  that  "of  course 
the  passenger  could  not  recover,  if  he  used 


the  provoking  language  with  the  intent  of 
bringing  on  the  assault  which  followed."* 
This  statement  has  recently  been  cited  witii 


passengers,  has  forfeited  his  right  of  car- 
riage, the  carrier  is  liable.  The  fault  of 
the  passenger,  short  of  producing  a  necessity 
to  strike  in  self-defense,  will  neither  justify 
the  conductor  in  striking,  nor  relieve  the 
carrier  from  liability  for  his  act." 

In  Jackson  v.  Old  Colony  Street  R.  Co. 
(1010)  206Mass.  477,  30L.R.A.(N.S.)  1046, 
02  N.  £.  725,  19  Ann.  Gas.  015,  the  court 
said:  "The  use  of  opprobrious  and  hot- 
tempered  language  by  the  plaintiff,  even 
though  it  was  justly  provocative  of  anger, 
and,  with  his  partial  intoxication,  might 
have  warranted  his  ejection  as  a  passenger, 
did  not  justify  the  use  of  physical  force 
upon  his  person  by  the  conductor,  whatever 
may  have  been  the  motive  by  which  he  was 
prompted;  and  the  defendant's  duty  had  not 
been  discharged  until  the  plaintiff  had  a 
reasonable  opportunity  to  pass  unmolested 
from  the  car  and  to  depart.  The  substantial 
error  of  the  trial  arose  from  the  presump- 
tion that  under  the  circumstances  verbal 
provocation  was  the  legal  equivalent  of 
justification;  and,  the  special  findings  of 
the  jury  not  having  determined  the  rights 
of  the  parties  if  the  assault  was  committed 
as  described  by  the  plaintiff,  the  judge  could 
not  properly  order  a  verdict  for  the  defend- 
ant. Hurley  v.  Boston  (1909)  202  Mass. 
68,  88  N.  E.  686."  After  some  general  re- 
marks regarding  the  carrier's  duty,  the 
court  expressed  its  disapproval  of  the  de- 
fense relied  upon,  viz.:  'That  because  the 
plaintiff,  while  a  passenger,  insulted  the  con- 
ductor by  the  use  of  abusive  language,  he 
contributed  to  his  own  harm,  or  invited  the 
punishment  inflicted  upon  him,  and  there- 
after during  transportation  the  defendant 
was  discharged  from  any  further  duty   to 

frotect  him  from  an  assault  by  its  servant, 
f  the  plaintiff's  words  absolved  the  defend- 
ant, then  where  a  passenger  purposely  be- 
haves in  an  insulting  manner  toward  a  serv- 
ant, the  passenger  no  longer  can  claim  the 
protection  of  the  carrier,  but  is  put  in 
jeopardy  of  a  retaliatory  assault  at  any 
time  before  transportation  has  ended,  if 
such  be  the  pleasure  of  the  servant." 

In  Weber  v.  Brooklyn,  Q.  C.  &  Suburban 
R.  Co.  (1900)  47  App.  Div.  306,  62  N.  Y. 
Supp.  1,  the  supreme  court  of  New  York 
approved  the  dissenting  opinion  of  Daniels. 
J.,  in  Scott  V.  Central  Park,  N.  0.  A  C. 
R.  Co.  (1889)  63  Hun,  414,  6  N.  Y.  Supp. 
382,  and  laid  down  the  law  as  follows:  "The 
conductor  cannot  rightfully  assault  the  pas- 
senger merely  because  the  passenger  has  in- 
sulted him,  or  otherwise  provoked  him  by 
mere  words,  and  if  he  does  assault  the  pas- 
senger by  reason  of  such  provocation  only, 
unaccompanied  by  any  threats  or  acts  of 
personal  violence,  the  railroad  company  will 
be  liable  for  the  consequences  of  the  assault, 
under  the  well-established  rule  which  pro- 
tects passengers  against  the  misconduct  of 
a  carrier's  servants."  This  decision  was  fol- 
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lowed  in  Baker  v.  Brooklyn  Union  Elev.  R. 
Co.  (1911;  App.  Div.)  130  N.  Y.  Supp.  690. 

In  Billingham  v.  Anthony  (1889)  73  Tex. 
47,  3  L.R.A.  634,  15  Am.  St.  Rep.  753,  II 
S.  W.  139,  it  was  held  that  if  a  conductor 
committed  an  assault  upon  the  plaintiff, 
any  prior  conduct  on  the  part  of  the  plain- 
tiff which  would  not  in  law  justify  the  as- 
sault and  battery  could  not  avail  the  defend- 
ant as  a  defense  to  the  action.  This  deci- 
sion was  followed  in  Galveston,  H.  &  S. 
A.  R.  Co.  V.  La  Prelle  (1901)  27  Tex.  Civ. 
App.  496,  66  8.  W.  488. 

The  headnote  written  by  the  eourt  for 
Layne  v.  Chesapeake  &  0.  R.  Co.  (1909)  66 
W.  Va.  607,  67  8.  £.  1103,  is  as  follows: 
Provocation  by  a  passenger,  such  as  inter- 
ferenoe  with  employees  in  the  exercise  of 
their  functions,  abusive  language,  threats, 
and  assaults  upon  them,  although  justify- 
ing expulsion  from  the  train,  does  not  bar 
recovery  for  injury  by  the  exercise  of  more 
force  than  is  actually  or  apparently  neoes- 
saiy  to  repel  the  assault  or  prevent  oUuer 
injury. 

In  Norfolk  &  W.  R.  Co.  v.  Brame  (1909) 
109  Va.  422,  63  S.  E.  1018,  a  disorderly 
passenger,  after  having  been  ejected  from 
a  railway  car,  moved  his  hand  along  his 
side  to  his  hip  j^ocket;  held,  that  this  gest- 
ure did  not  justify  the  trainman  in  assault- 
ing him,  where  such  movement  was  accom- 
panied by  the  statement,  ''111  see  yon 
later." 

For  other  cases  which  recognize  the  doe- 
trine  that  a  carrier  is  liable  for  an  assault 
induced  by  abusive  words  or  irritating  con- 
duct, see  Birmingham  R.  Light  &  P.  Co.  v. 
Mullen  (1903)  138  Ala.  614,  35  So.  701; 
Coggins  V.  Chicago  &  A.  R.  Co.  (1886)  18 
ill.  App.  620;  Hanson  v.  Urbana  A.  C.  Elec- 
tric Street  R.  Co.  (1897)  76  111.  App.  474; 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Davis  (1909) 
44  Ind.  App.  375,  89  N.  E.  403;  Phila- 
delphia, W.  &  B.  R.  Co.  V.  Larkin  (1877) 
47  Md.  155,  28  Am.  Rep.  442;  Coleman  v. 
Vazoo  &  M.  Valley  R.  Co.  ( 1907 )  90  Miss. 
629,  43  So.  473;  Haman  v.  Omaha  Horse 
R.  Co.  (1892)  35  Neb.  74,  52  N.  W.  830; 
Williams  v.  Gill  (1898)  122  N.  C.  967,  29 
S.  E.  879;  Norfolk  A,  W.  R.  Co.  v.  Brame 
(1909)  109  Va.  422,  63  6.  £.  1018;  McDade 
V.  Norfolk  &  W.  R.  Co.  (1910)  67  W.  Va. 
582,  68  S.  E.  378. 

A  requested  instruction  that  if  the  pas- 
senger m  question  brought  on  the  alterca- 
tion in  which  he  was  shot  and  killed  by  the 
conductor  in  charge  of  defendant's  street 
car,  no  recovery  could  be  had  against  the 
carrier,  under  Rev.  Stat.  1899,  §  2864,  for 
the  passenger's  death,  was  held  to  have  been 
properly  refused  in  O'Brien  v.  St.  LouIb 
Transit  Co.  (1908)  212  Mo.  59,  110  8.  W. 
705,  15  Ann.  Cas.  86. 

•  Weber  v.  Brooklyn,  Q.  C.  ft  Suburban 
R.  Co.  (1900)  47  App.  Div.  306,  62  N.  T. 
Supp.  L 
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approval  in  another  case  decided  by  the 
same  court.  10  But  no  specific  authority 
was  adduced  on  either  occasion  for  the  rule 
thus  formulated,  and  the  writer  has  not 
been  able  to  find  any  such  authority  in  the 
text-books.  The  soundness  of  the  suggest- 
ed qualification  of  the  general  rule  which 
treats  provocative  words  as  being  no  excuse 
for  an  assault  seems  to  be  by  no  means  as 
clear  as  the  court  assumed.  As  the  "in- 
tent of  bringing  on  an  assault,"  or,  at  all 
events,  a  reckless  disregard  of  consequences, 
— which  may  be  regarded  as  the  juristic 
equivalent  of  such  intent, — is  frequently,  if 
not  usually,  predicable  as  a  matter  of  fact 
in  any  case  where  one  person  deliberately 
provokes  another  by  insulting  language,  it 
would  seem  that  the  admission  of  such  a 
qualification  would  go  far  towards  abrogat- 
ing the  rule  itself.  The  doctrine  relied  upon 
in  a  Texas  case,  that  provoking  conduct  of 
which  the  specific  purpose  is  to  bring  on 
a  difficulty  is  contributory  negligence,  is 
not  likely  to  meet  with  much  favor  in  other 
jurisdictions,  ii 

The  rule  adopted  in  most  of  the  cases  in 
which  the  point  has  been  raised  is  that 
evidence  as  to  provoking  words  or  conduct 
on  the  passenger's  part  is  admissible  in  mit- 
igation of  damages.  U  But  the  position 
that  only  punitive  damages  are  subject  to 
reduction  on  this  ground  has  also  been 
taken,  it 

2,  InBolenee  of  servant  provoked   by 
inaolenoe  of  passenger. 

In  one  case  it  was  held  that  a  passenger 
on  a   palace   car  had   no   right  of  action 


against  the  palace-car  company  for  rude- 
ness of  its  porter  toward  him,  which  wau 
induced  by  his  own  unreasonable  and  angry 
demands,  l^  On  the  other  hand  it  has  been 
laid  down  that  "an  .uncivil  word  by  a. pas- 
senger at  the  beginning  of  his  journey  will 
not  justify  the  carrier's  servants  in  treat- 
ing him'  with  insolence  to  the  end  of  it/'  ^ 
and  that  an  immodest  remark  addressed  by 
a  female  passenger  to  a  servant  does  not 
justify  him  in  making  an  insulting  prop- 
osition to  her.  16 

I.  Pleading  and  practice, 

1.  Forms  of  action. 

In  jurisdictions  where  the  liability  of  a 
carrier  is  treated  as  absolute,  the  remedy 
of  a  passenger  "may  be  either  in  assumpsit 
or  tort,  at  his  election.  In  the  one  case,  he 
relies  upon  a  breach  of  the  carrier's  com- 
mon-law duty  in  support  of  his  action;  in 
the  other;  upon  a  breach  of  his  implied 
promise."  17  The  character  of  the  action 
may  be  material  with  relation  to  any  of  the 
following  matters : 

( 1 )  The  party  by  whom  the  action  should 
be  brought  when  the  injury  results  in  the 
death  of  the  passenger.  In  one  case  the 
court,  treating  the  remedial  right  of  the 
deceased  passen^r  as  being  founded  on  con- 
tract, held  that  his  administrator  was  en- 
titled to  maintain  the  action.  K 

(2)  The  question  of  damages.  In  one 
case  we  find  this  statement:  "In  actions 
of  assumpsit,  the  damages  are  generally 
limited    to    compensation.      In    actions    of 


10  Baker  v.  Brooklyn  Union  Elev.  R.  Co. 
(1911;  App.  Div.)  130  N.  Y.  Supp.  690, 
where  the  question  whether  there  was  such 
intent  was  held  to  be  for  the  jury. 

11  Missouri,   K.   &   T.   R.   Co.   v.   Gerren 

(1909)  67  Tex.  Civ.  App.  34,  121  8.  W.  906. 
IS  Jackson  v.  Old  Colony  Street  R.   Co. 

(1910)  206  Mass.  477,  30  L.R.A.(N.S.) 
1046,  92  N.  E.  725,  19  Ann.  Cas.  615;  Mason 
V.  Nashville,  C.  &  St.  L.  R.  Co.  (1910)  135 
Ga.  741,  33  L.R.A.(N.S.)  280,  70  S.  E.  225; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  La  Prelle 

( 1 901 )  27  Tex.  Civ.  App.  496,  65  S.  W.  4R8 ; 
Houston  &  S.  C.  R.  Co.  v.  Batch  ler  (1903) 
32  Tex.  Civ.  App.  14,  73  S.  W.  981 ;  Norfolk 
A  W.  R.  Co.  V.  Brame  (1909)  109  Va.  422, 
63  S.  E.  1018;  McDade  v.  Norfolk  &  W.  R. 
Co.  (1910)  67  W.  Va.  582,  68  S.  E.  378; 
Lavne  v.  Chesapeake  &  0.  R.  Co.  (1909) 
66  W.  Va.  607,  67  S.  E.  1103. 

It  is  error  to  oharge  that,  if  the  conduct 
of  a.  plaintiff  was  such  as  to  exasperate  a 
conductor,  into  an  assault,  the  jury  were  not 
entitled  to  take  that  conduct  into  considera- 
tion to  mitigate  compensatory  damages; 
that  such  miti&ration  for  sucll  a  reason  could 
only  be  had  where  punitive  damages  were 
■ought.  Freedman  v.  Metropolitan  Street 
40  L.R.A.(N.S.) 


R.  Co.  (1903)  89  App.  Div.  486,  85  N.  Y. 
Supp.  986. 

It  Mahoning  Valley  R.  Co.  v.  DePascale 
(1904)  70  Ohio  St.  179,  65  L.R.A.  860,  71 
N.  E.  633,  1  Ann.  Cas.  896. 

M  Pullman's  Palace  Car  Co.  v.  Ehrman 
(1888)  65  Miss.  383,  4  So.  113. 

1*  Hanson  v.  European  &  N.  A.  R.  Co. 
(1R73)  62  Me.  84,  16  Am.  Rep.  404. 

1«  Strother  v.  Aberdeen  &  A.  R.  Co.  (1898) 
123  N.  C.   197,   31    S.  E.   386. 

"Goddard  v.  Grand  Trunk  R.  Co.  (1869) 
67  Me.  202,  2  Am.  Rep.  39;  Brvant  v.  Rich 
(1870)   106  Mass.  180,  8  Am.  Rep.  311. 

!•  Winnegar  v.  Central  Pass.  R.  Co. 
(1887)  85  Ky.  547.  4  S.  W.  237.  The  re- 
covery was  allowed  for  the  physical  and 
mental  sufTering  of  the  decedent  up  to  the 
time  of  his  death.  The  court  said:  The 
action  "is  not  to  recover  for  the  death,  nor 
is  it  an  action  of  assault  and  battery,  but 
an  action  in  the  nature  of  an  action  on  the 
case  for  tlie  injuries  resulting  from  a  breach 
of  appellee's  contract.  The  relation  the  par- 
ties occupy,  the  one  to  the  other,  is  from 
the  contract;  and  the  failure  to  discharge 
the  duty  imposed  by  it  may  be  a  tort;  but, 
nevertheless,  it  springs  from  the  contract. 
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tort,  the  jury  are  allowed  greater  latitude, 
and,  in  proper  cases,  may  give  exemplary, 
dninages."  !• 

(3)  The  question  whether  the  right  of 
recovery  shall  be  determined  with  reference 
to  the  law  of  the  state  where  the  injury 
was  received,  or  to  the  law  of  the  state 
where  the  action  is  brought.  In  one  case 
the  former  law  was  treated  as  controlling 
on  the  ground  that  the  action  was  eo  de- 


(4)  The  question  whether  the  action  can 
be  brought  in  a  court  of  limited  jurisdic- 
tion. It  has  been  held  that  the  municipal 
court  of  New  York,  in  which  no  jurisdic- 
tion in  respect  of  actions  of  tort  is  vested, 
has  jurisdiction  of  an  action  of  which  the 
gravamen,  as  stated  in  the  complaint,  is 
that  a  railway  passenger  was,  in  violation 
of  the  contract  of  carriage,  maltreated  by 
the  railway  company  through  its  agents  and 
employees.  Si 


and  the  action  survives  to  the  administra- 
tor." 

i^Goddard  v.  Grand  Trunk  R.  Co.  supra. 

M  Pullman  Palace  Car  Co.  v.  Lawrence 
(1897)  74  Miss.  782,  22  So.  53,  where  the 
decision  was  rendered  with  reference  to  the 
rule  supposed  to  have  been  established  by 
the  Illinois  cases. 

tl  Busch  V.  Interborough  Rapid  Transit 
Co.  (1907)  187  N.  Y.  388,  80  N.  E.  197,  10 
Ann.  Cas.  460.  The  court  said:  "This  action 
was  brought  to  recover  damages  for  defend- 
ant's failure  to  properly  transport  plaintiff 
over  its  road  in  the  city  of  New  York.  The 
real,  substantial  element  of  damages  is  an 
alleged  assault  upon  and  maltreatment  of 
plaintiff  by  one  of  defendant's  employees 
after  the  former  had  passed  through  the 
gateway  onto  the  platform  of  one  of  de- 
fendant's stations  for  the  purpose  of  taking 
a  train,  and  the  sole  question  is  whether 
the  action  is  one  of  contract  or  of  tort. 
This  inquiry  is  of  controlling  importance, 
since  the  municipal  court,  where  the  cause 
originated,  had  jurisdiction  of  an  action  of 
the  former  character  and  did  not  have  juris- 
diction of  one  of  the  latter  kind.  Probably 
little  or  no  doubt  would  have  arisen  as  to 
the  form  of  the  complaint  or  the  nature  of 
the  action  if  there  had  been  alleged  and 
proved  some  act  constituting  a  familiar 
breach  of  contract;  but  the  fact  that  this 
action  was  brought  to  recover  damages 
largely  caused  by  acts  ordinarily  treated 
as  torts  has  cast  a  suspicion  upon  its  char- 
acter which,  however  natural,  is  not  con- 
firmed by  legal  analysis.  It  is  no  bar  or 
answer  to  the  claim  of  an  action  in  contract 
that  one  in  tort  might  have  been,  and  ordi- 
narily would  be,  brought  for  the  acts  really 
complained  of.  The  dividing  line  between 
breaches  of  contract  and  torts  is  often  dim 
and  uncertain.  There  is  no  definition  of 
either  class  of  defaults  which  is  universally 
accurate  or  acceptable.  In  a  general  way  a 
tort  is  distinguished  from  a  breach  of  con- 
tract in  that  the  latter  arises  under  an 
agreement  of  the  parties,  whereas  the  tort 
ordinarily  is  a  violation  of  a  duty  fixed  by 
law,  independent  of  contract  or  the  will  of 
the  parties,  although  it  may  sometimes  have 
relation  to  obligations  growing  out  of  or 
coincident  with  a  contract,  and  frequently 
the  same  facts  will  sustain  either  class  of 
action.  Rich  v.  New  York  C.  &  H.  R.  R. 
Co.  (1882)  87  N.  Y.  390.  And  so,  while  it 
may  be  conceded  that,  independent  of  any 
express  promise  or  as^'eement,  the  defend- 
40  L.R.A.(N.S.) 


I  ant  would  have  been  subject  to  duties  and 
obligations  in  favor  of  plaintiff,  the  viola- 
tion of  which  by  the  acts  complained  of  in 
this  case  would  have  amounted  to  a  tort, 
that  is  not  at  all  decisive  that  this  action 
was  not  and  could  not  be  brought  in  con- 
tract.*' It  was  held  that  as  a  judgment  for 
plaintiff,  entered  upon  the  verdict  of  a 
jury,  had  been  unanimously  affirmed  by  the 
appellate  division,  it  must  be  assumed  that 
there  was  evidence  to  support  the  verdict, 
and  that,  in  the  absence  of  some  objection 
thereto,  it  might  also  be  presumed  that  such 
evidence  was  in  accordance  with,  and  in 
support  of,  the  allegations  of  the  com- 
plaint. 
In   Hart  v.   Metropolitan  Street  R.   Co. 

(1901)  65  App.  Div.  493,  72  N.  Y.  Supp. 
797,  fir«t  appeal  (1901)  34  Misc.  621,  60  N. 
Y.  Supp.  906,  where  the  pleadings  were 
oral,  the  evidence  showed  that  the  plaintiff, 
with  intent  to  become  a  passenger  upon  one 
of  defendant's  street  cars,  boarded  the  front 
platform  thereof  while  it  was  in  motion, 
and  was  seized  by  the  gripman  and  thrown 
from  the  moving  car  into  the  street.  Upon 
these  facts  it  was  held  that  the  action 
should  not  be  treated  as  one  of  assault, 
but  rather  as  one  brought  to  recover  dam- 
ages for  the  neglect  of  the  defendant  to 
discharge  its  obligation  as  a  carrier  of  pas- 
sengers. The  court  said:  'IJnder  the  well- 
established  rule  of  liability,  the  defendant 
cannot  maintain  that  the  present  action  is 
for  a  private  assault;  it  undertook  to  pro- 
tect its  passengers,  and  the  plaintiff  baving 
become  a  passenger,  he  has  a  right  to  look 
to  the  defendant  for  any  damages  which  be 
may  have  suffered;  and  the  assault  of  the 
individual  becomes  merely  a  part  of  the  neg- 
ligence of  tlie  defendant  in  the  discharge  of 
its  duty  to  the  plaintiff." 

In  Hines  v.  Drv  Dock,  E.  6.  ft  B.  R.  Go. 

(1902)  75  App.  Div.  391,  78  N.  Y.  Supp. 
170,  an  action  to  recover  damages  result- 
ing from  the  assault  of  an  employee,  the 
complaint  was  oral  and  was  "for  personal 
injuries."  It  was  held  that  the  action  was 
not  to  be  regarded  as  one  for  assault,  but 
rather  for  breach  of  contract  caused  by  the 
misconduct  of  the  defendant's  servant. 

The  above  decisions  of  the  supreme  court 
were  cited  with  approval  in  the  Busch  Case, 
supra. 

In  Baumstein  v.  New  York  Citv  R,  Co. 
(1907)  56  Misc.  498,  107  N.  Y.  Supp.  23, 
it  was  held  that  the  municipal  court  had 
jurisdiction  of  an  action  brought  by  a  pas- 
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the  dwelling-houae  covenants,  of  the  phrase, 
"with  X necessary  or  desirable  outbuildings," 
and  by  its  violation,  in  one  or  more  in- 
stances, by  the  erection  of  a  garage  on  the 
rear  of  a  lot  upon  which  a  dwelling  house 
was  constructed  in  conformityr  with  the 
dwelling-house  restriction!  We  do  not 
think,  however,  that  this  modification  of 
this  incidental  feature  is  of  such  a  nature 
as  to  destroy  or  impair  the  mutual  benefit 
to  the  lot  owners  of  the  essential  general 
dwelling-house  scheme  upon  the  protection 
of  which  they  relied.  So  far  as  the  modi- 
fication of  what  may  be  called  the  inci- 
dental ''no  outhouse  scheme"  is  concerned, 
of  course,  defendant's  covenant  is  likewise 
modified,  so  that  his  burden  will  correspond 
with  his  benefit;  but,  as  to  the  main  essen- 
tial purpose  of  the  neighborhood  dwelling- 
house  scheme,  we  think  defendant's  lot  con- 
tinues to  participate  in  its  benefit,  and 
consequently  remains  subject  to  its  burden. 

This  being  the  case,  the  question  arises: 
Does  the  construction  of  the  defendant's 
garage,  not  on  the  rear  of  his  lot,  behind 
a  dwelling  house  constructed  thereon  in 
conformity  with  the  covenant,  but,  instead 
of  that,  constructed  without  any  dwelling 
house  on  the  lot  at  all,  and  in  the  very  place 
fixed  by  the  covenant  for  the  dwelling  house 
to  go,  fair  within  the  modification  of  the 
incidental  outhouse  covenant,  so  as  to  be 
protected  .by  such  modification?  We  not 
only  think  that  it  does  not,  but,  on  the  con- 
trary, that  it  is  a  violation  of  the  essential 
and  beneficial  purpose  and  effect  of  the 
neighborhood  dwelling-house  scheme.  This 
scheme  gave  each  lot  owner,  who  paid  a 
higher  price  for  his  lot  with  that  in  view, 
and  constructed  his  dwelling  house  in  ac- 
cordance with  the  covenant,  the  right  to  ex- 
pect that  the  improvement  upon  his  neigh- 
bor's lot,  in  close  proximity  to  his  own 
dwelling  house,  and  fronting  upon  a  uni- 
form building  line,  would  be  a  similar 
dwelling,  or  one,  at  least,  of  the  designated 
cost.  The  advantages  to  him  of  such  an  ar- 
rangement are  too  obvious  to-  require  dis- 
cussion. Instead  of  this,  he  finds  as  the 
neighboring  improvement  a  sheet-iron 
garage  building  of  probably  comparatively 
trifling  expense  as  compared  with  the  cost 
of  the  improvement  which  he  had  a  right  to 
expect,  and  doubtless  of  such  displeasing 
appearance  as  to  quite  justify  the  taste  of 
the  owner  in  placing  it  beside  someone  else's 
dwelling  house,  instead  of  beside  his  own. 

While  we  entirely  agree,  therefore,  with 
the  view  of  the  vice  chancellor,  that  there 
was  in  this  instance  a  neighborhood  scheme 
we  think  he  erred  in  his  conclusion  that  it 
had  been  abandoned  in  such  essential  fea- 
tures as  to  justify  its  violation  in  the  man- 
ner in  which  defendant  has  violated  it. 
4Q  L.R.A.(N.S.) 


The  other  principle  invoked  by  the  de- 
fendant to  justify  his  violation  of  his  cove- 
nant  is   that>   by   reason   of   other  similar 
constructions    (garages)   in  alleged  similar 
locations   with   reference   to   complainant's 
remaining  property,  the  violated  covenant* 
in  so  far  as  it  is  violated,  has  ceased  to 
have  any  beneficial  value  to  complainant's 
property,    and    consequently    can    form    no 
ground  for  equitable  relief.    This  principle, 
if  applicable,  would  also  be  decisive.    The 
foundation    for    equitable    relief    in    these 
cases  is  that»  the  first  vendor  having  ar- 
ranged by  the  covenant  to  accept  a  part  of 
the  consideration  for  his  grant  in  a  benefit 
to  accrue  to  his  remaining  property  by  the 
performance  of  the  covenant,  it  would  be 
unconscionable    to    permit  the   covenantor- 
vendee's  assignee,  with  notice,  to  cheat  the 
vendor  out  of  this  portion  of  his  consider- 
ation by  depriving  him  of  the  benefit  which 
he  would  receive  by  the  performance  of  the 
covenant.    If,  however,  there  was  no  benefit, 
or  the  benefit  has  ceased  to  exist,  there  is  no 
basis  for  equitable  intervention.    Thus,  in 
Brewer  v.  Marshall,  19  N.  J.  Eq.  537,  97 
Am.  Dec.  679,  4  Mor.  Min.  Rep.  119,  it  was 
held  that  a  covenant  not  to  dig  marl  on 
one  tract  of  land  was  not  a  benefit  to  the 
use   of  the  adjoining  tract    (the  probable 
purpose,  to  prevent  competition,  being  un- 
lawful, because  in  restraint  of  trade),  and 
consequently  would  not  be  enforced  in  equi- 
ty; and  in  Columbia  College  y.  Thacher,  87 
K.  Y.  311,  41  Am.  Rep.  365,  followed  in 
Page  ▼.  Murray,  46  N.  J.  Eq.  325,  19  Atl. 
11,  and  in  numerous  other  eases,  it  was  held 
that  "equity  would  refuse  to  enforce  a  cove- 
nant   not    to    devote    certain    property    to 
business    purposes,   where    there   had   been 
such  a  change  in  the  character  of  the  neigh- 
borhood by  the  building  of  an  elevated  rail- 
road and  the  increase  of  business  houses  as 
to   defeat  the   object  and   purpose   of  the 
agreement  and  render  it  inequitable  to  de- 
prive such  owner  of  the  privilege  of  using 
his  property  as  its  surroundings  required.** 
Pomeroy  states  this  principle  as  follows: 
''Specific  performance,  not  being  an  absolute 
right,  the  fact  that  enforcement  would  be 
of  little  or  no  benefit  to  the  complainant, 
and  a  burden  upon  the  defendant,  is  suffi- 
cient to  constitute  performance  oppressive, 
and  it  will  not  be  given."    6  Pom.  Eq.  Jur. 
1316. 

The  facts  in  this  case,  however,  fall  very 
far  short  of  bringing  it  within  the  operation 
of  this  doctrine.  It  is  quite  true  that  com- 
plainant, whose  interest  (aside  from  what 
should  be  her  natural  desire  to  protect  tbe 
purchasers  of  her  ground  in  a  general 
scheme  of  improvements  upon  which  she 
had  induced  them  to  rely)  is  in  the  value 
of  the  mansion  house  property  directly  op* 
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backward  about  making  their  claims  large 
enough;  and,  when  plaintiffs,  represented 
by  competent  counsel,  plainly  indicate  the 
extent  of  relief  they  desire^  it  is  not  the 
policy  of  the  law  to  grant  them  more. 

Construing  the  action,  therefore,  as  one 
for  compensatory  damages  only,  the  remain- 
ing and  vital  question  is  whether  it  can  be 
maintained  in  the  courts  of  this  state.  The 
Missouri  supreme  court  has  held  that  a 
statute  creating  a  liability  which  did  not 
exist  at  common  law,  and  prescribing  the 
person  who  shall  have  the  right  to  enforce 
it,  can  be  enforced  only  by  the  person  so 
prescribed;  and  that  the  statute  of  Missouri, 
providing  (§  548,  Rev.  Stat  1809)  that, 
whenever  a  cause  of  action  has  accrued  un- 
der the  laws  of  another  state,  and  the  per- 
sons entitled  to  the  benefit  are  not  entitled 
by  the  laws  of  such  state  to  prosecute  the 
action  in  their  own-  name,  it  may  be  brought 
in  Missouri  by  a  person  appointed  by  the 
court  for  that  purpose,  -was  void,  for  the 
reason  that  no  state  has  the  power  to  create 
a  liability  for  an  act  done  beyond  its  ter- 
ritorial limits.  McGinnis  v.  Missouri  Car 
&  Foundry  Co.  174  Mo.  225,  233,  07  Am. 
St.  Rep.  553,  73  S.  W.  586,  588.  It  was 
there  said :  "Our  statute  attempts  to  enforce 
the  liability  created  by  the  statute  of  Illi- 
nois, not  through  the  person  who  alone  is 
given  the  right  under  the  Illinois  law  to 
enforce  it,  but  through  a  person  who  would 
have  no  right  to  enforce  the  liability  in  that 
state.  ...  As  pointed  out,  it  takes 
both  paragraphs  of  tne  Illinois  law  to  sup- 
port the  action  in  that  state;  and  it  is  in- 
congruous to  say  tnat  a  vital,  component 
part  can  be  segregated  from  the  entity  of 
which  it  is  a  necessary  part»  and  be  trans- 
planted into  the  laws  of  another  state,  while 
the  entity  is  incapable  of  being  so  trans- 
planted or  enforced.  Nor  can  such  a  com- 
ponent part  be  transplanted,  and  be  graft- 
ed onto  or  supplemented  by  a  law  of  such 
other  state,  so  as  to  make  the  two  parts, 
dependent  for  their  existence  upon  separate 
sovereign  wills,  a  complete  and  valid  law." 
174  Mo.  234. 

In  Newlin  v.  St.  Louis  &  S.  F.  R.  Co.  222 
Mo.  375,  302,  121  S.  W.  126,  130,  it  was 
ruled  that  an  action  could  not  be  maintained 
in  Missouri  for  an  injury  arising  in  Kansas 
from  the  failure  of  a  railroad  company  to 
block  its  switches;  the  Missouri  statute  re- 
quiring such  blocking,  but  the  Kansas  stat- 
utes making  no  such  requirement.  In  the 
opinion,  the  court  said  that  comity,  in  a 
legal  sense,  must  be  courtesy  in  fact  as 
well  as  in  name;  that,  "in  administering 
the  substantive  laws  of  a  sister  state,  we 
administer  them,  not  our  own;  and  .  .  . 
we  should  not  administer  them  either  more 
or  less  blandly  than  do  our  sister's  courts. 
40  L.R.A.(N.S.) 


This  in  order,  on  the  one  hand,  to  not  re- 
fuse jurisdiction  by  a  too  sour  or  cold  oom* 
plexion,  or  to  repel  it  by  corroding  our  sis- 
ter's law;  or,  on  the  other  hand,  to  not  toll, 
entice,  and  coax  jurisdiction  from  our  sis- 
ter's courts,  thereby  (under  a  mask  of  cour- 
tesy) draining  jurisdiction  away  from  them 
by  an  enlarged  and  alluring  interpretation 
in  our  own." 

In  Dennick  ▼.  Central  R.  Co.  103  U.  S.  11, 
17,  26  L.  ed.  430,  441,  it  was  decided  that 
a  right  imposed  by  the  statute  of  &  state 
may,  when  transitory,  be  asserted  and  en- 
forced in  any  circuit  court  of  the  United 
States  having  jurisdiction  of  the  subject- 
matter  and  the  parties.  Mr.  Justice  Miller, 
in  the  opinion,  said:  "It  is  indeed  a  right 
dependent  solely  on  the  statute  of  the  state ; 
but  when  the  act  is  done  for  which  the  law 
says  the  person  shall  be  liable,  and  the  ac- 
tion by  which  the  remedy  is  to  be  enforced  is 
a  personal  and  not  a  real  action,  and  is  of 
that  character  which  the  law  recognizes  aa 
transitory,  and  not  local,  we  cannot  see 
why  the  defendant  may  not  be  held  liable 
in  any  court  to  whose  jurisdiction  he  can 
be  subjected  by  personal  process  or  by  volun- 
tary appearance,  as  was  the  case  here.  It 
is  difficult  to  understand  how  the  nature  of 
the  remedy,  or  the  jurisdiction  of  the  courts 
to  enforce  it,  is  in  any  manner  dependent 
on  the  question  whether  it  is  a  statutory 
right  or  a  common-law  right.  Wherever, 
by  either  the  common  law  or  the  statute 
law  of  a  state,  a  right  of  action  has  become 
fixed  and  a  legal  liability  incurred,  that 
liability  may  be  enforced  and  the  right  ot 
action  pursued  in  any  court  which  has  ju- 
risdiction of  such  matters  and  can  obtain 
jurisdiction  of  the  parties."  This  decision 
was  approved  and  followed  in  Texas  &  P. 
R.  Co.  V.  Cox,  145  U.  S.  503,  36  L.  ed.  820, 
12  Sup.  Ct.  Rep.  005,  holding  that  "the 
rule  thus  stated  is  generally  recognized  and 
applied  where  the  statute  of  the  state  in 
which  the  cause  of  action  arose  is  not,  in 
substance,  inconsistent  with  the  statutes  or 
public  policy  of  the  state  in  which  the  right 
of  action  is  sought  to  be  enforced." 

A  leading  case  is  Higgins  v.  Central  New 
England  &  W.  R.  Co.  155  Mass.  176,  31 
Am.  St.  Rep.  644,  20  N.  E.  534,  deciding  that 
an  administrator  appointed  in  Massachu- 
setts could  maintain  an  action  for  the 
wrongful  death  of  his  intestate  in  Connecti- 
cut, although  the  incidents  of  the  recovery 
differed  from  those  of  an  action  brought 
in  Connecticut.  It  was  said  that  the  prin- 
ciples of  comity  require  that  in  cases,  other 
than  penal  actions,  the  foreign  law,  if  not 
contrary  to  public  policy,  abstract  justice, 
or  pure  morals,  or  calculated  to  injure  the 
state  or  its  citizens,  should  be  recognized 
and  enforced.    It  was  pointed  out  that  the 
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benefit  of  a  statute  requiring  crossing  sig- 
nals to  be  given  by  railroad  companiesi  al- 
though the  statute  provides  that  failure 
to  give  the  signal  shall  render  the  company 
liable  for  all  damages  which  shall  be  sus- 
tained by  any  person  by  reason  of  such 
negligence. 

(March  31,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Ogemaw  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  negligent 
killing    of   plaintiff's    intestate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Humphrey,  Grant,  &  Baker, 
with  Messrs.  Cooley  &  Hewitt,  for  appel- 
lant: 

No  right  of  action  by  a  section  man  or 
railroad  employee  can  be  based  on  the  fail- 
ure of  defendant  to  sound  the  statutory 
whistles  at  a  highway  crossing. 

Wright  V.  Southern  R.  Co.  80  Fed,  260; 
Norfolk  k  W.  R.  Co.  v.  Gesswine,  75  0.  C. 
A.  214,  144  Fed.  56;  Cleveland,  A.  &  C.  R. 
Co.  V.  Workman,  66  Ohio  St.  509,  90  Am. 
St.  Rep.  602,  64  N.  E.  682;  Harty  v.  Cen- 
tral R.  Co.  42  N.  Y.  468;  Huff  v.  Chesa- 
peake &  0.  R.  Co.  48  W.  Va.  45,  35  S.  E. 
866;  Rohback  v.  Pacific  R.  Co.  43  Mo.  187; 
Galvin  v.  Old  Colony  R.  Co.  162  Mass.  533, 
39  N.  E.  186;  Aerkfetz  v.  Humphreys,  145 
U.  S.  418,  36  L.  ed.  758,  12  Sup.  Ct.  Rep. 
835;  Randall  v.  Baltimore  &  O.  R.  Co.  109 
U.  S.  478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep. 
322;  O'Donell  v.  Providence  &  W.  R.  Co. 
6  R.  I.  211;  Texas  &  P.  R.  Co.  v.  Eason, 
34  C.  C.  A.  530,  92  Fed.  553;  Everett  ▼. 
Great  Northern  R.  Co.   100  Minn.   309,   9 


L.R.A.(N.S.)  703,  111  N.  W.  281,  10  Ann. 
Caa.  294;  Sanborn  v.  Detroit,  B.  C.  &  A. 
Co.  91  Mich.  538,  16  L.R.A.  119,  52  X.  W. 
153;  2  Bailey,  Mast.  &  S.  §  2185;  1  Bailey,. 
Mast.  &  S.  §§  1174-1275. 

No  negligence  of  defendant  can  be  proved 
or  considered  by  the  jury  that  is  not  al- 
leged specifically  in  the  plaintiff's  declara- 
tion. 

Marquette,  H.  k  O.  R.  Co.  v.  Marcott,  41 
Mich.  433,  2  N.  W.  795;  Schindler  v.  Mil- 
waukee, L.  S.  &  W.  R.  Co.  77  Mich.  136^ 
43  N.  W.  911;  Flint  k  P.  M.  R.  Co.  v. 
Stark,  38  Mich.  714;  Cowan  v.  Muskegoz^ 
R.Co.  84  Mich.  583,48  N.  W.  166;  Thomp- 
son V.  Toledo,  A.  A.  &  N.  M.  R.  Co.  91  Mich. 
265,  51  N.  W.  995;  McNally  ▼.  Colwell, 
91  Mich.  527,  30  Am.  St.  Rep.  494,  52  N. 
W.  70;  Gardner  v.  Detroit  Street  R.  Co.  W 
Mich.  182,  58  N.  W.  49;  Batterson  t.  Chi- 
cago and  G.  T.  R.  Co.  49  Mich.  185,  13  N. 
W.  508;  Henry  v.  Lake  Shore  &  M.  S.  B. 
Co.  49  Mich.  495,  13  N.  W.  832. 

Mr.  Be  Vere  Hall  for  appellee. 

Stone,  J.,  delivered  the  opinion  of  the 
oourt: 

This  is  an  action  on  the  case  for  negli* 
gence  brought  by  the  plaintiff  as  adminis- 
tratrix of  the  estate  of  her  deceased  hus- 
band, Richard  Lepard,  for  damages  claimed 
to  have  been  sustained  by  the  estate,  and 
to  have  accrued  against  the  defendant  for 
causing  the  death  of  said  Richard  Lepard. 

The' declaration  contained  but  one  count. 
After  alleging  that  defendant  was  a  rail- 
road corporation  operating  a  line  of  rail- 
road in  this  state,  the  appointment  of  plain- 
tiff as  administratrix;  that  the  line  of  de- 


On  the  other  hand,  it  has  been  held  that 
railroad  employees  are  entitled  to  the  same 
protection  as  other  persons  in  crossing  rail- 
road tracks  within  the  city  limits  m  the 
performance  of  their  duties,  under  a  city 
ordinance  re(}uiring  a  bell  on  the  engine  to 
be  rung  continuously  while  a  train  is  with- 
in the  city  limits.  Illinois  C.  R.  Co.  v. 
Gilbert,  157  111.  354,  41  N.  E.  724,  affirm- 
ing  61  111.  App.  404;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Calvert,  11  Tex.  Civ.  App.  297,  32  S.  W. 
246.  To  the  same  effect:  Houston  &  T. 
C.  R.  Co.  V.  Burnett,  49  Tex.  Civ.  App.  244, 
108  S.  W.  404;  Louisville  &  N.  R.  Co.  v. 
Schroader,  —  Ky.  — ,  113  S.  W.  874;  Illi- 
nois C.  R.  Co.  V.  Mcintosh,  118  Ky.  145, 
80  S.  W.  496,  rehearing  denied  in  118  Ky. 
156,  81  S.  W.  270;  International  &  G.  N. 
R.  Co.  V.  Tisdale,  39  Tex.  Civ.  App.  372,  87 
S.  W.  1063;  Indiana,  I.  &  I.  R.  Co.  v.  Ot- 
stot,  113  111.  App.  37,  affirmed  in  212  111. 
429,  72  N.  E.  387. 

A  track  repairer  injured  while  working 
at  a  place  where  there  were  many  tracks, 
by  a  train  backing  upon  him  without  its 
bell  ringing  or  having  a  man  stationed  on 
the  car  farthest  from  the  engine,  as  re- 
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quired  by  a  city  ordinance,  may  recover 
for  his  injuries.  Kelly  v.  Union  R.  4 
Transit  Co.  95  Mo.  279,  8  S.  W.  420. 

The  violation  of  an  ordinance  regulating 
speed  and  signals  of  trains  is  not  a  risk 
assumed  by  a  railroad  employee,  but  obedi- 
ence to  the  ordinance  is  a  duty  owing  by 
the  railroad  company  to  its  emplovees. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Moore. 
152  Ind.  345,  44  L.R.A.  638,  53  N.  E.  290. 

In  Dick  v.  Indianapolis,  C.  &  L.  R.  Ca 
38  Ohio  St.  389,  it  was  thought  unneces- 
sary to  consider  whether  the  act  of  1872 
(69  Ohio  Laws,  49),  by  which  railroad 
companies  were  made  liable  in  damages  for 
injuries  occasioned  by  a  failure  of  the  en- 
gineer to  sound  the  whistle  and  ring  the 
bell  at  a  public  crossing  on  the  same  level 
with  its  tracks,  was  for  the  protection  of 
travelers  on  the  public  way  only,  or  ex- 
tended to  persons  working  upon  the  track; 
since,  even  in  the  absence  of  such  a  stat- 
ute, it  was  the  duty  of  the  company  t» 
make  and  enforce  reasonable  rules  and 
regulations  to  guard  against  danger  at  such 
crossings  and  in  dangerous  places. 

W.  M.  G. 
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fendant'B  railroad  crossed  a  highway  at 
Ogemaw  Springs,  nearly  at  right  angles,  at 
grade  called  Ogemaw  Springs  crossing;  that 
the  injury  was  caused  hy  a  freight  train, 
No.  220,  propelled  by  locomotive  engine  No. 
8,367;  that  the  defendant  company,  in  op- 
erating such  train,  was  subject  to  the  re- 
quirements and  limitations  of  §  6292,  Com- 
piled Laws  of  1897,  regarding  the  blowing 
of  a  steam  whistle  at  highway  crossings; 
and  that  plaintiff's  intestate  was  at  the 
time  employed  as  a  section  hand  on  a  5- 
mile  section  of  said  railroad,  beginning 
about  a  mile  south  of  said  Ogemaw  Springs 
crossing,  and  extending  northerly  a  distance 
of  6  miles  from  the  place  of  beginning, — 
the  declaration  averred  that  under  the  reg- 
ulations and  limitations  of  said  section  of 
the  statute  it  was  the  duty  of  defendant: 
(a)  To  place  a  steam  whistle  on  the  locomo- 
tive engine,  (b)  To  place  a  steam  whistle 
that  could  be  sharply  sounded  on  the  en- 
gine, (c)  To  place,  keep,  and  maintain  a 
steam  whistle  that  could  be  sharply  sound- 
ed on  said  locomotive,  (d)  Not  to  operate 
such  train  with  a  locomotive  having  a 
defective,  imperfectly  constructed  steam 
whistle  that  could  not  be  sharply  sounded 
at  least  40  rods  before  reaching  this  cross- 
ing, (e)  To  keep  and  maintain  the  whistle 
in  reasonable  repair  so  that  it  could  be 
sharply  sounded,  (f)  To  twice  sharply 
sound  the  steam  whistle  on  the  engine  at 
least  40  rods  before  reaching  Ogemaw 
Springs  crossing.  The  declaration  alleged 
a  violation  of  each  of  these  duties.  It  also 
alleged  that  defendant  owed  other  duties,  as 
follows:  (a)  To  equip  the  locomotive  with 
a  reasonably  efficient  steam  whistle,  (b) 
To  keep  the  steam  whistle  in  reasonable 
repair,  (c)  Not  to  operate  the  train  with 
a  locomotive  on  which  the  whistle  was  not 
maintained  in  reasonable  repair,  (d)  To< 
twice  sharply  sound  the  steam  whistle  40 
rods  before  reaching  Ogemaw  Springs  cross- 
ing. It  alleged  a  breach  of  each  of  these 
duties,  and  that  the  injury  happened  under 
the  following  circumstances:  At  about 
5:30  o'clock  A.  M.  on  the  13th  day  of  June, 
1909,  being  Sunday,  the  section  men  start- 
ed north  over  their  section  with  a  hand 
car.  When  near  the  crossing,  without  sig- 
nal, notice,  or  warning,  this  train  with  the 
defective  steam  whistle  suddenly  ap- 
proached the  crossing,  and  ran  int«  and 
collided  with- the  hand  car  near  the  cross- 
ing, injuring  and  killing  Lepard.  The  above 
statement  is  sufficient  to  show  the  issue 
raised  by  the  declaration. 

The  plea  was  the  general  issue. 

In  the  opening  statement  of  plaintiff's 
counsel  he  used  the  following  language, 
after  referring  to  said  §  6292:  "It  is  the 
first  contention  of  the  planitiff  that  this 
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whistle  was  not  sounded  as  required  by 
law;  .  .  .  that  if  it  had  been  sounded; 
when  those  men  were  at  the  crossing  they 
would  have  heard  it  and  known  of  the  ap- 
proaching train;  and  that,  faiHng  to  do- 
that,  this  right  of  action  accrues  to  the 
person  standing  in  the  place  of  the  plaintiff 
in  this  case.  The  second  contention  of  the 
plaintiff  in  this  case  -  is  that  they  did  not 
have  a  whistle  on  their  engine  that  could 
sound;  that  this  whisle  was  a  broken  whis- 
tle, a  defective  whistle,  a  whistle  that  only 
corresponded  to  the  escaping  steam,  that  in- 
dicates a  surplus  of  steam;  that  it  was 
not  an  appliance  that  could  be  sounded 
sharply,  as  the  law  calls  for;  and  tha1| 
whatever  may  be  the  law  about  the  first 
proposition  about  the  failure  to  sound  it, 
the  rule  as  to  the  second  is  that  the  de- 
fendant was  at  fault  in  sending  out  an  en- 
gine so  improperly  equipped  that  the  whis- 
tle could  not  be  sounded,  as  required  by 
law.  And  that  those  two  claims  of  the 
plaintiff  are  the  ones  on  which  we  shall 
say  that  the  defendant  was  negligent  that 
morning." 

It  wai  conceded  on  the  part  6f  the  de- 
fendant that  the  train  in  question  in  the 
case  was  No.  220,  and  that  the  number  of 
the  engine  in  question  was  8,357,  and  that 
it  was  a  regular  time  card  or  schedule  train. 

At  the  close  of  the  plaintiff's  evidence, 
which  tended  to  show  the  circumstances  un- 
der which  the  accident  or  injury  occurred,, 
the  following  colloquy  took  place  between 
counsel : 

Mr.  Humphrey:  I  want  to  ask  counsel 
for  the  plaintiff  if  they  claim  any  other  al- 
legation of  negligence  against  this  defend- 
ant in  the  declaration,  excepting  the  blow- 
ing of  the  whistle,  or  a  defective  whistle. 

Mr.  Hall:  Yes,  we  make  a  claim  at  this 
time  to  the — ^well,  you  mean  the  right  to 
invoke  thJB  statute  in  our  behalf  as  to  his 
failure  to  blow,  or  the  question  of  defective 
whistle  7 

Mr.  Humphrey:     Yes. 

Mr.  Hall:     No;  that  is  all. 

Mr.  Humphrey:  Your  whole  negligence 
Is  based  on  the  question  of  the  whistling 
and  the  whistle  7 

Mr.  Hall:  Well,  yes,  as  I  understancl 
your  inquiry. 

Counsel  for  defendant  then  moved  the 
court  to  direct  a  verdict  in  its  behalf,  among 
other  things,  on  the  ground  that  the  plain- 
tiff could  not  invoke  the  protection  of  the 
statutory  signals  at  crossings  as  against 
the  company  in  favor  of  Mr.  Lepard,  who 
was  the  company's  employee,  because  the 
statute  regarding  whistling  at  crossings  is 
not  for  the  benefit  of  employees  or  section 
men,  such  as  plaintiff's  decedent.    The  court 
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did  not  rule  immediately  upon  this  ques- 
tion, and  the  defendant  proceeded  to  put 
in  its  evidence^  Later,  and  before  the  close 
of  the  evidence  on  the  part  of  the  defend- 
ant, the  court  made  a  ruling,  holding  that 
the  statute  did  applj  to  employees  on  the 
road,  and  overruling  defendant's  motion  to 
direct  a  verdict,  to  which  the  counsel  for 
defendant  excepted. 

At  the  close  of  the  evidence  defendant's 
counsel  submitted  a  number  of  requests  to 
charge.  Among  others  were  the  following: 
''(14)  I  charge  you  that,  under  the  law  and 
the  imdisputed  evidence  in  this  case,  the 
plaintiff  is  not  entitled  to  recover,  and  your 
verdict  must  be  for  the  defendant.  (16)  I 
charge  you  that  there  is  no  evidence  in  this 
case  that  would  authorize  the  jury  to  find 
that  the  whistle  upon  this  engine  was  not 
smch  a  whistle  as  required  by  the  statute  of 
this  state,  or  the  rule  of  the  defendant 
company.  (16)  I  charge  you  as  a  matter 
of  law  that,  under  the  undisputed  evidence 
in  this  case,  this  engine.  No.  8,357,  was  at 
the  time  bf  this  accident  equipped  with  a 
whistle  of  the  kind  and  character  required 
by  statute  and  the  rules  of  the  defendant 
company." 

The  court  proceeded  to  charge  the  jury, 
and  in  its  general  charge  it  did  not  adhere 
to  the  ruling  made  upon  the  trial  of  the 
case,  as  to  the  applicability  of  §  6292,  2 
Compiled  Laws,  but  charged  the  jury  tiiat 
the  statute  was  not  applicable,  and  that  the 
defendant  was  guilty  of  no  negligence  to  the 
plaintiff's  decedent,  for  the  failure  to  ring 
the  bell  or  blow  the  whistle  at  highway 
crossings,  as  provided  by  said  section;  that 
the  statute  was  obviously  passed  by  the 
legislature  for  the  benefit  of  those  using, 
or  about  to  use,  the  highway  in  the  vicinity 
of  the  railway  crossing;  that  this  statute 
does  not  impose  any  duty  upon  the  defend-, 
ant  with  respect  to  the  section  men  working 
upon  the  road;  and  that  the  pla^tiff  could 
not  found  a  right  of  recovery  against  the 
defendant  for  failure  to  give  the  signals 
provided  in  said  section,  as  the  undisputed 
evidence  showed  that  the  plaintiff's  deced- 
ent was  a  section  hand  upon  the  railroad 
of  the  defendant  company  at  the  time  of 
the  accident  to  him. 

The  court  also  charged  the  jury  that  the 
plaintiff  could  not  found  any  right  of  action 
based  upon  the  negligence  of  the  section 
foreman,  for  the  reason  that  such  foreman 
and  plaintiff's  decedent  were  fellow  serv- 
ants; also,  that  the  engineer  of  the  train 
causing  the  accident  was  a  fellow  servant  of 
the  men  composing  the  section  crew,  includ- 
ing the  deceased;  the  plaintiff  could  not 
found  any  right  of  action  upon  any  neglect 
or  failure  of  duty  of  said  engineer  in  the  or- 
dinary operation  of  his  train  on  the  mom- 
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I  Ing  in  question ;  that  the  plaintiff  eould  not 
'  recover  on  account  of  the  neglect  of  the  en- 
gineer to  blow  the  whistle  at  any  time,  un- 
less the  jury  should  find  that  his  neglect  to 
blow  the  whistle  was  occasioned  by  the  fact 
of  the  whistle  not  being  in  a  condition  to  be 
sounded.  The  case  was  submitted  to  the 
jury  upon  the  following  proposition:  '*The 
specific  charge  or  claim  that  the  plaintiff 
now  makes,  and  now  asks  you  to  find 
against  the  defendant  on,  is  the  failure  to 
equip  the  locomotive  with  a  whistle  and  to 
sound  the  whistle  at  this  curve,  and  in  the 
condition  in  which  these  men  were,  as  I 
have  explained  to  you  fully  and  read  from 
the  requests  of  counsel.  I  charge  you  tfast, 
under  the  undisputed  evidence  in  this  case^ 
plaintiff's  decedent,  Richard  Lepard,  was  a 
section  foreman  on  defendant's  road  about 
one  year,  but  a  short  time  before  the  hap- 
pening of  this  accident;  and  that,  under 
the  undisputed  evidence  in  this  case,  he  had 
full  notice  and  knowledge  of  the  rules  and 
instructions  governing  employees  of  the 
track  department  of  the  defendant  railroad 
company;  and  that,  under  said  rules  and 
instructions,  the  section  hands  upon  said 
railroad  would  have  no  right  to  rely  upon 
the  statutory  signals  at  highway  crossings 
being  given  by  the  train  men  while  said 
section  hands  were  working  at  or  near  said 
highway  crossings;  and  that,  under  the 
rules  and  instructions  governing  such  sec- 
tion men,  they  were  notified  and  required 
to  look  out  for  and  protect  themselTes 
against  accident  from  trains  running  upon 
the  road.  ...  I  charge  you  that  plain- 
tiff cannot  recover  in  this  action  on  ac- 
count of  the  violation  of  the  defendant  of 
any  of  its  rules  contributing  to  her  deced- 
ent's injury,  as  plaintiff's  decedent  had  as- 
sumed all  risks  for  accidents  so  caused. 
.  .  .  If  you  find  that  the  engine  vas 
equipped  with  a  suitable  whistle,  as  defined 
by  me,  the  plaintiff  cannot  recover.  If  jou 
find  that  the  death  of  said  husband  was 
occasioned  by  the  negligence  of  said  engi- 
neer in  omitting  to  sound  the  whistle,  and 
not  in  consequence  solely  of  the  defective 
and  inefficient  condition  of  the  whistle, 
plaintiff  cannot  recover." 

The  plaintiff  recovered  a  verdict  and 
judgment,  and  the  defendant  has  appealed, 
and  has  assigned  many  errors.  We  shall 
not  have  occasion  to  refer  to  them  all.  The 
assignments  of  error  Nos.  30  to  35,  inclu- 
sive, relate  to  the  refusal  of  the  court  to 
charge  the  jury  as  requested  by  defendant's 
counsel. 

Among  other  things,  it.  is  the  contention 
of  defendant's  counsel  that  the  declaration 
counts  solely  upon  the  statute,  and  this 
question  is  raised  by  an  assignment  of  error. 
As  we  have  already  indicated^  the  dedarsr 
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tion  contained  but  one  count,  and  it  was 
not  demurred  to.  It  sets  forth  clearly  a 
statutory  duty;  and,  in  our  opinion,  it  also 
sets  forth  a  duty  (independent  of  the 
statutory  claim)  to  place,  equip,  and  main- 
tain a  steam  whistle  upon  the  locomotive 
in  reasonable  repair. 

This  court  has  held  that  it  is  not  neces- 
sary for  a  plaintiff  to  prove  all  of  the  acts 
of  negligence  charged;  that,  if  any  unlawful 
neglect  of  defendant  is  charged  which  result- 
ed in  the  injury  to  the  plaintiff  complained 
of,  he  is  entitled  to  recover,  although  the  dec- 
laration may  have  charged  other  acts  of 
defendant  as  negligence  which  were  not 
proven.  Marquet  v.  La  Duke,  96  Mich.  696, 
66  N.  W.  1006;  Warren  v.  Porter,  144 
Mich.  609-704,  108  N.  W.  436,  citing  Smith 
V.  Michigan  C.  R.  Co.  100  Mich.  163,  43  Am. 
St.  Rep.  440,  68  N.  W.  661;  Malkowski  v. 
Olfs,  161  Mich.  303,  126  N.  W.  199. 

We  understand  it  to  be  claimed  that  this 
branch  of  the  declaration  counts  upon  the 
common-law  duty  to  furnish  the  locomotive 
with  a  suitable  whistle  as  a  reasonable  in- 
strumentality in  the  efficient  operation  of 
the  locomotive,  and  a  breach  thereof.  We 
are  of  opinion  that  a  cause  of  action  is  here 
stated,  independent  of  the  statute. 

As  we  understand  it,  this  case  was  sub- 
mitted to  the  jury  upon  the  sole  proposition 
that  this  whistle  was  a  broken  or  defective 
whistle,  and  that  it  was  not  an  appliance 
that  could  be  efficiently  used,  and  that  the 
defendant  was  only  liable  in  case  the  jury 
found  that  it  sent  out  an  engine  that  was 
improperly  equipped  with  a  whistle,  one 
that  could  not  be  used  to  perform  the  func- 
tion that  it  was  intended  for. 

We  have  read  this  record  with  great  care 
to  discover  whether  there  was  any  evidence 
to  sustain  this  claim.  In  the  light  of  this 
record,  we  feel  compelled  to  say  that,  in- 
stead of  showing  a  broken  or  defective  whis- 
tle, the  uncontradicted  testimony  of  all  the 
witnesses  in  the  case  is  that  there  was  noth- 
ing the  matter  with  the  whistle.  The  plain- 
tiff introduced  as  one  of  her  witnesses  the 
engineer  in  charge  of  the  engine,  who  so 
positively  testifies.  It  is  true  that  there 
was  some  evidence  tending  to  show  that  the 
whistle  on  this  morning  gave  out  a  peculiar 
sound,  described  by  one  witness  as  a 
"squawking'*  sound.  One  of  plaintiff's  wit- 
nesses stated  it  sounded  as  though  the 
pressure  of  the  steam  was  low  and  con- 
densed. Another  testified  that  his  idea  was 
that  there  was  something  wrong  about  the 
steam;  that  it  was  either  damp,  moist 
steam,  or  that  the  operator  didn't  put  on 
a  full  blast  of  steam  to  give  a  loud  sound; 
that  the  tone  was  a  "muffled  tone."  An- 
other, that  the  condition  of  the  atmos- 
phere by  reason  of  fog  was  the  cause.  Dif- 
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ferent  theories  were  given  by  some  of  the 
plaintiff's  witnesses  as  to  the  unusual  sound 
of  the  whistle;  one  being  that  there  may 
have  been  too  much  water  in  the  boiler. 
The  evidence  being  undisputed  that  the 
whistle  on  this  engine  was  of  the  standard 
variety  used  on  all  the  freight  engines  of 
the  defendant,  and  that  it  was  purchased 
from  reputable  whistle  manufacturers,  and 
the  testimony  as  to  the  peculiar  sound  be- 
ing just  as  consistent  with  the  perfect  con- 
dition of  the  whistle  as  with  its  imperfect 
condition,  and  it  appearing  that  the  person 
who  operated  the  whistle  was  a  fellow  serv- 
ant of  plaintiff's  decedent,  and  that  no  re^ 
covery  could  be  had  for  his  mismanagement 
of  the  whistle,  or  of  the  improper  filling  of 
the  boiler,  we  do  not  think  that  the  jury 
should  have  been  left  to  speculate  as  to  the 
cause  of  the  peculiar  sound  testified  to  by 
some  of  the  witnesses. 

We  are  constrained  to  say  that^  in  our 
opinion,  there  was  no  negligence  of  the  de- 
fendant shown,  nothing  that  would  indicate 
that  the  whistle  was  a  defective  one;  and 
that  the  case  should  have  been  taken  from 
the  jury  because  of  the  failure  of  the  plain- 
tiff to  make  a  case  under  the  evidence. 

The  evidence  was  undisputed  that  the  en- 
gine had  been  in  the  shop  for  repairs  in 
other  parts,  and  it  also  appeared  that  it 
had  been  reported  that  the  whistle  valve 
did  not  open  enough;  that  it  was  repaired, 
and  left  the  shop  in  perfect  condition  as  to 
the  whistle,  on  June  8th,  and  again  on  June 
12th. 

The  engineer,  who  had  been  called  as  a 
witness  for  the  plaintiff,  was  recalled  by  the 
defendant  for  further  direct  examination. 
Upon  his  cross-examination  he  was  asked 
whether  he  had  not  stated  at  the  depot  at 
West  Branch,  on  the  morning  of  the  acci- 
dent, and  a  short  time  after  the  accident,  in 
the  presence  of  divers  persons,  as  follows  r 
"I  blew  the  whistle,  and  the  damn  thing 
wouldn't  work,  or  didn't."  He  denied  that 
he  had  made  such  statement.  He  was  then 
asked  if,  on  that  occasion,  he  did  not  state : 
"I  blew  the  whistle,  and  the  damn  thing 
was  no  good  anyway."  He  denied  this. 
Testimony  was  afterwards  offered  in  rebut- 
tal by  plaintiff,  tending  to  show  that  thie 
witness  had  made  such  statement.  This  i» 
complained  of  by  defendant's  counsel,  and 
error  is  assigned  upon  it. 

We  are  of  opinion  that,  the  defendant 
having  made  the  engineer  its  own  witness, 
it  was  competent  upon  cross-examination  to* 
ask  the  questions  indicated,  and  that  it  waa- 
so  far  material  as  affecting  his  testimony 
that  it  was  competent  to  prove  the  state- 
ments by  other  witnesses;  it  being  in  the 
nature  of  collateral  impeachment.  It  could 
*  not  be  used  for  any  other  purpose,  and  waa 
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no  evidence  of  the  negligence  of  the  defend- 
ant. 

We  are  so  strongly  impressed  with  the 
claim  that  there  was  no  evidence  of  the  neg- 
ligence of  the  defendant  tliat  we  think  it 
was  error  to  submit  the  case  to  the  jury, 
and  that  for  the  error  indicated  the  judg- 
ment below  should  be  reversed,  and  a  new 
trial  granted.  We  find  no  other  error  that 
is  likely  to  arise  upon  a  new  trial. 

It  may  properly  be  said  that,  under  the 
charge  of  the  court,  the  question  as  to  the 
statutory  signals  is  not  before  us.  But,  as 
this  case  must  go  back  for  a  new  trial,  it 
is  only  fair  to  the  parties,  and  to  the  trial 
court,  the  question  having  been  briefed  by 
counsel,  that  we  express  our  opinion  wheth- 
er section  men  or  railroad  employees  can 
base  a  right  of  action  on  the  failure  of  the 
railroad  company  to  sound  the  statutory 
whistle  at  highway  crossings,  as  is  provided 
by  §  6202,  2  Compiled  Laws.  That  statute 
provides  as  follows:  "A  bell  of  at  least 
30  pounds  weight,  and  a  steam  whistle, 
•hall  be  placed  on  each  locomotive  engine, 
And  said  whistle  shall  be  twice  sharply 
sounded  at  least  40  rods  before  the  crossing 
is  reached,  and  after  the  sounding  of  the 
whistle  the  bell  shall  be  rung  continuously, 
until  the  crossing  is  passed,  under  a  penalty 
of  $100  for  every  neglect;  .  .  .  and  the 
company  shall  also  be  liable  for  all  damages 
which  shall  be  sustained  by  any  person,  by 
reason  of  such  neglect." 
>  This  statute  in  its  present  form,  so  far  as 
quoted,  has  been  the  law  of  this  state  for 
many  years.  It  received  a  construction  by 
this  court  in  the  case  of  Sanborn  v.  Detroit, 
B.  C.  &  A.  R.  Co.  01  Mich.  538,  16  JjJXJl 
110,  62  N.  W.  153.  This  opinion  was  by  a 
<livided  court.  The  vital  question  is  wheth- 
er this  plaintiff  is  in  a  position  to  invoke 
this  statute.  It  is  a  general  rule  that  a 
*clvil  action  is  maintainable  where  a  person 
•complaining  is  of  a  class  entitled  to  take 
;advantage  of  the  law,  is  a  sufferer  from  the 
•disobedience,  is  not  himself  a  partaker  in 
ithe  wrong  of  which  he  complains,  or  is  not 
'Otherwise  precluded  by  the  principles  of 
the  common  law  from  his  proper  standing 
in  court.  Syneczewski  v.  Schmidt,  153  Mich. 
438,  at  page  441,  116  N.  W.  1107. 

It  is  a  well-established  principle  that  the 
violation  of  a  statutory  duty  is  the  founda- 
tion of  an  action  in  favor  of  such  persons 
■only  as  belong  to  the  class  intended  by  the 
legislature  to  be  protected  by  such  statute. 
In  33  Cyc,  at  page  784,  the  following  lan- 
guage is  used  with  reference  to  statutes  of 
this  character:  "In  the  absence  of  a  provi- 
sion in  the  statute  specifically  designating 
persons  to  whom  the  duty  of  giving  cross- 
ing signals  or  warnings  is  due,  it  is  gener- 
ally held  that  such  warnings  are  due  only 
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to  persons  on  the  highway  using,  about  to 
use,  or  who  have  just  used,  the  crossing, 
and  not  to  trespassers  or  licensees  on  the 
railroad  tracks  or  right  of  way  at  places 
other  than  a  crossing,  nor  to  persons  riding 
or  driving  along  parallel  to  the  railroad.    In 
some  jurisdictions,  however,  it  is  held  that 
while   the   statutory   signals   are    intended 
primarily  as  warnings  to  persons  using,  or 
intending  to  use,  the  crossings,  and  not  for 
those  walking  along  the  track  or  right  of 
way,  yet,  with  regard  to  the  latter  aa  well 
as  to  the  former,  a  failure  to  comply  with 
the  statute  is  evidence  of  negligence,  to  be 
considered  by  the  jury,  together  with  other 
facts  tending  to  show  want  of  reasonable 
care  on  the  part  of  the  railroad  company; 
but,  if  the  failure  to  give  such  signals  is  the 
only  negligence  imputable  to  the  railroad 
company,    it   is   not   liable   in   such    cases. 
Under  jsome  statutes,  such  signals  or  warn- 
ings are  held  to  be  due  to  all  persons  law- 
fully on  or  near  the  crossing  who  may  be 
exposed  to  danger  by  the  approaching  en- 
gine or  train  whether  on  the  highway   or 
on  the  right  of  way,"— citing  many  casea. 
A  leading  case  upon  this  subject,  in  this 
country,  is  that  of  Randall  v.  Baltimore  k 
0.  R.  Cq.  109  U.  S.  485,  27  L.  ed.  1005,  3 
Sup.  Ct.  Rep.   323.     The   opinion   in   that 
case  was  written  by  Justice  Gray,  and  was 
concurred  in  by  the  entire  court.     In  that 
ease  the  statute  of  West  Virginia  was  in- 
volved, which  reads  as  follows :    "  'A  bell  or 
steam  whistle  shall  be  placed  on  each  loco- 
motive engine,  which  shall  be  rung  or  whis- 
tled by  the  engineer  or  fireman  at  the  dis- 
tance of  at  least  60  rods  from  the   place 
where  the  railroad  crosses  any  public  street 
or  highway,  and  be  kept  ringing  or  whis- 
tling until  such  street  or  highway  is  reached' 
under  a  penalty  of  not  exceeding  $100  for 
each    neglect;    and    that    'the    corporation 
owning  the  railroad  shall  be  liable  to  any 
person  injured  for  all   damages  sustained 
by  reason  of  such  neglect.'"     The   action 
was  brought  by  a  brakeman  in  the  employ 
of  the  defendant  company  for  personal  in- 
juries received,  while  working  a  switch,  by 
being  struck  by  one  of  its  locomotive  en- 
gines in  the  yard  of  the  defendant,  where 
there  was   a  network  of  tracks  near  the 
junction  of  a  branch  road  with  the  main 
road,  and  about  10  rods  from  a  highway 
crossing.    After  referring  to  the  doctrine  of 
fellow  servants,  and  holding  that  the  engi- 
neer and  the  plaintiff  were  fellow  servants 
engaged  in  a  common  object,  and  in  the  em- 
ploy of  a  common  master,  and  holding  that 
an  action  could  not  be  maintained  for  the 
negligence  of  the  engine  man  in  not  giving 
due  notice  of  the  approach  of  his  engine, 
the    court    used    the    following    language: 
'The  statute  of  West  Virginia,  on  which 
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the  plaintiff  relies,  has  no  application  to 
this  case.  There  is  no  evidence  that  the  en- 
gine which  struck  the  plaintiff  was  about 
to  cross  a  highway,  and  the  main,  if  not 
the  sole,  object  of  the  statute  evidently  was 
to  protect  travelers  on  the  highway.  0'- 
Donnell  v.  Providence  &  W.  R.  Go.  6  R.  I. 
211;  Harty  v.  Central  R.  Co.  42  N.  Y.  468. 
It  may  perhaps  include  passengers  on  the 
drains,  or  strangers,  not  trespassers,  on  the 
line  of  the  road.  But  it  does  not  supersede 
the  general  rule  of  law  which  exempts  the 
corporation  from  liability  to  its  own  serv* 
ants  for  the  fault  of  their  fellow  servants." 
Our  attention  has  been  called  to  the  case 
of  Everett  v.  Great  Northern  R.  Co.  re- 
ported in  100  Minn.  300,  9  L.R.A.(N.S.) 
703,  111  N.  W.  281,  10  Ann.  Cas.  294.  That 
•case  reviews  not  only  the  text-books,  but 
the  reported  cases  at  great  length,  and 
holds  that  a  statute,  similar  to  ours,  did 
not  impose  upon  the  railroad  company  the 
•duty  to  give  the  required  signal  for  the 
benefit  of  a  person  who  was  driving  a  team 
«long  a  street  parallel  to  the  railway  track 
near  a  crossing,  but  who  did  not  intend 
to  use  the  crossing;  and  where,  under  such 
circumstances,  an  approach  of  the  train 
frightened  the  horses  of  the  plaintiff  and 
-caused  them  to  run  away,  negligence  could 
not  be  predicated  upon  the  failure  to  give 
the  crossing  signals  in  order  that  the  driver 
•might  have  warning  and  an  opportunity  to 
care  for  his  team;  and  it  was  held  that 
the  plaintiff  was  not  within  the  class  which 
the  legislature  intended  to  protect  by  the 
statute  which  required  the  giving  of  the 
•designated  signal.  In  that  case  the  court, 
in  its  opinion,  quotes  from  3  Elliott  on 
Railroads,  §§  1168,  1264,  as  follows: 
"  'There  is  conflict  of  authority  as  to  who 
•may  claim  the  benefit  of  the  statutory  sig- 
nals, and  it  may  depend  somewhat  upon  the 
language  of  the  particular  statute.  Where 
the  statute  does  not  specifically  designate 
the  class  to  whom  the  duty  is  owing,  the 
courts  have  usually  construed  it  to  be  due 
only  to  those  who  are  about  to  use,  are 
using,  or  have  lately  used,  the  crossing,  and 
have  held  that  no  others  could  recover  for 
injuries  resulting  from  failure  to  give  the 
signals;  but  other  courts  have  gone  fur- 
ther, and  hold  that  the  duty  is  for  the  pro- 
tection of  all  persons  lawfully  at  or  near 
the  crossing,  from  any  danger  to  be  appre- 
hended from  the  sudden  approach  of  a 
train  without  warning.'  Summarizing  the 
cases,  the  author  says:  'According  to  what 
-we  regard  as  the  better  rule,  the  company 
owes  no  duty  to  one  who  is  not  upon  the 
highway  or  near  the  crossing,  to  give  the 
-statutory  signals;  and  it  is  not,  therefore, 
liable  to  one  whose  horse,  while  upon  a 
parallel  highway  which  does  not  cross  the 
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track,  or  in  a  field,  is  frightened  and  runs 
away  because  the  statutory  signals  were 
not  given  for  the  crossing  of  a  neighboring 
highway,  and  the  owner  thus  failed  to  hear 
and  prepare  for  the  approach  of  the  train.' " 
Further  quoting  from  2  Thompson  on  Negli- 
gence, §  1560,  as  follows:  "'It  has  been 
well  reasoned  that  this  omission  is  negli- 
gence as  matter  of  law  only  when  injuries 
result  therefrom  to  persons  or  animals  en- 
deavoring or  intending  to  cross  the  track 
upon  a  street  or  highway  crossing;  and 
this,  for  the  manifest  reason  that  the  object 
of  the  statute  is  to  protect  persons  and 
animals  in  this  situation,  and  not  in  other 
situations;  the  prevailing  view  being  that 
such  signals  are  intended  only  for  the  pro- 
tection of  persons  or  vehicles  on  the  cross- 
ing, or  about  to  use  the  crossing,  and 
not  (for  example)  for  the  protection 
of  those  driving  along  a  highway  parallel 
to  the  railroad.'"  Again,  quoting  from 
2  Shearman  &  Redfield  on  Negligence, 
§  470,  the  following  language  is  used: 
"'Statutes  requiring  signals  at  crossings 
are  enacted  only  for  the  benefit  of  persons 
intending  to  cross  the  track  at  a  lawful 
crossing,  or  proceeding  on  a  highway  paral- 
lel with  the  track.  Persons  walking  along 
the  track,  or  trespassing  thereon,  or  occu- 
pied in  work  upon  adjoining  land,  are  not 
entitled  to  the  benefits  of  such  statutes, 
whatever  may  be  their  common-law  rights.' 
See  also  Patterson,  Railway  Acci.  Law, 
§  160;  2  Rorer,  Railways,  p.  1004." 

The  main  case  reviews  the  authorities 
generally  in  this  country,  and  holds  that  the 
cases  sustain  the  views  above  expressed. 
In  many  of  the  state's  the  statutes  contain 
the  language  that  the  corporation  shall  be 
liable  for  damages  which  shall  be  sus- 
tained by  any  person  by  reason  of  such  neg- 
lect. This  is  notably  so  in  Randall  v. 
Baltimore  k  0.  R.  Co.  supra,  and  in  St. 
Louis  &  S.  F.  R.  Co.  v.  Payne,  29  E:an.  166, 
where  the  opinion  was  written  by  Chief 
Justice  Horton,  and  concurred  in  by  Mr. 
Justice  Brewer,  then  a  member  of  that 
court.  The  same  doctrine  applies  in  Mis- 
souri P.  R.  Co.  V.  Pierce,  33  Kan.  61,  5  Pac. 
378,  where  the  court  uses  the  following  lan- 
guage: "The  purpose  of  the  legislature  in 
requiring  this  warning  to  be  given  before 
reaching  a  highway  is  manifestly  to  afford 
protection  to  persons  or  property  that  may 
be  upon  or  passing  over  such  highway,  and 
therefore  the  omission  of  the  company  to 
comply  with  the  statutory  requirement  can- 
not be  held  to  be  negligence  as  to  any  in- 
jury done  except  at  the  crossing  of  the 
particular  highway  for  which  the  whistle 
is  required  to  be  sounded." 

In  East  Tennessee,  V.  &  G.  R.  Co.  ▼. 
Feathers,  10  Lea,  103,  the  statute  was  held 
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to  have  no  Application  where  a  person  wai 
injured  while  traveling  along  a  public  road 
parallel  to  the  railroad.  The  court  said: 
"It  seems  clear  that  this  language  imposes 
a  duty  on  the  company  in  order  to  give 
warning  to  persons  about  to  cross  the  road, 
or  who  may  be  in  the  act  of  crossing,  pos- 
sibly, or  had  just  passed  over  the  road;  but 
it  does  not  apply  to  parties  who  are  not 
about  to  cross  the  road,  but  are  simply 
traveling  alongside,  as  in  this  case,  and 
showing  an  evident  purpose  not  to  cross 
at  all." 

A  similar  doctrine  is  applied  in  Louis- 
ville &  M.  R.  Co.  V.  Hall,  87  Ala.  708,  4 
L.R.A.  710,  13  Am.  St.  Rep.  84,  6  So.  277. 
It  appeared  in  that  case  that  the  plaintiff, 
a  brakeman,  was  injured  by  being  struck 
by  an  overhead  bridge;  and  it  was  claimed 
that  the  defendant  was  liable  because  the 
whistle  had  not  been  blown  at  least  i  of  a 
mile  before  reaching  the  public  crossing 
near  by.  In  Everett  ▼.  Great  Northern  IC 
Co.  supra,  the  court  said:  "In  Louisville  & 
N.  R.  Co.  V.  Hall,  supra,  said  Chief  Justice 
Stone:  That  statute  has  nothing  to  do 
with  this  case.  Its  design  was  to  warn 
and  protect  persons  who  at  a  public  cross- 
ing, pass  across  and  directly  on  the  track 
and  who  would  be  in  danger  of  being  struck 
and  run  over  by  an  approaching  train. 
.  .  .'  To  the  same  effect,  see  Flint  v. 
Norwich  &  W.  R.  Co.  110  Mass.  222.  In 
Christy  v.  Chesapeake  &  0.  R.  Co.  36  W. 
Va.  117,  12  S.  E.  1111,  the  statute  was 
held  to  be  intended  for  the  protection  of 
those  using  the  track  at  the  crossing,  and 
not  for  those  using  it  elsewhere,  and  there- 
fore no  duty  in  this  respect  was  owing  to 
a  section  hand,  an  employee  of  the  road, 
who  was  struck  while  standing  on  the  track. 
The  same  rule  had  previously  been  applied 
in  the  case  of  a  person  using '  the  rail- 
way tracks  as  a  footpath." 

We  cannot  undertake  to  review  all  of  the 
authorities  cited  in  this  case.  We  refer  to 
the  following  cases: 

Rohback  v.  Pacific  R.  Co.  43  Mo.  187. 
In  this  case  at  the  time  of  the  injury  the 
testimony  showed  that  the  plaintiff,  with 
divers  other  servants  of  defendant,  was  at 
work  on  the  main  track  and  switches  of 
defendant,  digging  and  shoveling  dirt  upon 
a  part  of  the  track  in  the  yard  of  defend- 
ant, between  Jefferson  and  Madison  streets, 
in  Jefferson  City,  and  where  other  servants 
of  the  defendant  were  about  the  same  time 
and  place  making  up  a  train,  and  in  doing 
so  had  immediately  before  the  accident 
passed  up  and  down,  once  or  twice,  or 
perhaps  oftener,  upon  the  tracks  where  the 
plaintiff  and  others  were  at  work;  and 
that  finally,  in  backing  the  train,  plain- 
tiff, failing  to  get  out  of  the  way,  was 
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run  over  by  it  and  received  very  serious 
injuries.    The  statute  in  Missouri  made  it 
incumbent  upon  the  railroad  companies  to 
have  a  bell  placed  on  each  locomotive  to 
be  rung  at  a  distance  of  at  least  80  rods 
from   where    the    railroad   should    cross  a 
traveled  or  public  street,  and  to  be  kept 
ringing  until  it  should  have  crossed  such 
road  or  street.    And  the  last  clause  of  the 
section   declares:      "And   said   corporation 
shall  also  be  liable  for  all  damages  which 
shall  be  sustained  by  any  person  by  reason 
of  such  neglect."    The  question  raised  was 
whether  servants  or  employees  of  the  com- 
pany are  to  be  included  within  the  designa- 
tion "any  person,"  according  to   the  true 
sense  and  meaning  of  the  act.     The  court 
held  that  the  section  of  the  statute  above 
referred  to  is  a  transcript  of  the  New  York 
statute,   that  the   omission   by   a   railroad 
company  to  give   the   signals  required  on 
the  approach  of  a  locomotive,  within  80  rods 
of  a  highway   crossing,   was  a   breach  of 
duty  to  the  passengers,  whose  safety  it  im- 
periled and  to  the  wayfarer,  whom  it  ex- 
poses to  mutilation  and  death;   and  refer- 
ence is  had  to  the  case  of  Ernst  v.  Hudson 
River   R.   Co.     35   N.  Y.  9,   90   Am.   Dec. 
761.     The  court  in  the  Missouri  case  ua^ 
the   following   language:      "After   a   some- 
what careful  examination  I  have  been  un- 
able to  find  any  case  where  it  was  sought 
to  bring  a  servant  within  its  provision.    It 
is  obvious  that  the  enactment  of  the  law 
was  intended  primarily  for  the  protection 
of  the  traveling  public  and  passengers.    At 
a  public  crossing  or  street,  frequented  bj 
travelers  and  persons  engaged  in  business, 
the  danger  of  collision  and  accident  is  con- 
stant and  recurring,  without  a  signal  warn- 
ing them  of  the  approach  of  the  train.    Not 
only  the  danger  to  be  apprehended  to  those 
who  may  happen  to  be  on  the  track,  but 
the  lives  of  the  passengers  are  also  jeop- 
ardized.    The  law,   in  a  previous  part  of 
the    section,    subjects    the    company    to   a 
penalty   for   omission   of   duty   in   ringing 
the  bell;   but,  lest  that  might   be  deemed 
exclusive,   it  also  makes  it  responsible  in 
damages  at  the  suit  of  any  person  injured. 
There  is  a  strong  and  peculiar  reason  why 
this   precaution  of  giving  a  signal  should 
be  observed,  as  regards  passengers  and  the 
traveling  public;    but   it   is   not   apparent 
when  it  comes  to  be  applied  to  the  servants 
of  the  road.    There  is  nothing  to  show  that, 
from  their  business  and  occupation,  they 
are  in  greater  hazard  at  a  public  crossing 
than  at  a  private  crossing,  or  anywhere  else 
on  the  track.     That  the  draftsman  of  the 
law  used  the  word  'person'  in  the  sense  that 
it  should  apply  to  the  classes  above  referred 
to,  and  without  any  intention  of  changing 
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the  common-law  eonstmction,  can  scarcely 
be  questioned." 

O'Donnell  v.  Providence  ft  W.  R.  Co.  6 
R.  I.  211.  The  statute  in  that  state  pro- 
vided as  follows:  "Every  railroad  com- 
pany incorporated  under  the  authority  of 
this  state  shall  cause  a  bell  of  at  least  32 
pounds  in  weight  to  be  placed  on  each  loco- 
motive engine  passing  upon  their  road; 
and  the  said  bell  shall  be  rung  at  the  dis- 
tance of  at  least  80  rods  from  the  place 
where  said  railroad  crosses  any  turnpike, 
highway,  or  public  way  upon  the  same  level 
with  the  railroad,  and  shall  be  kept  ring- 
ing until  the  engine  has  crossed  such  turn- 
pike or  road."  After  providing  a  penalty 
for  the  violation  of  this  statute,  §  3  con- 
cludes in  the  following  language:  "And 
the  said  railroad  company  shall  also  be 
liable  for  all  damages  sustained  by  any 
person  by  reason  of  such  neglect  or  refusal 
on  the  part  of  the  company."  In  this  case 
it  appeared  at  the  trial  that  the  plaintiff 
was  walking  upon  the  tracks  of  the  defend- 
ant's railroad,  and  was  not  at  any  place 
where  the  railroad  crossed  any  turnpike, 
highway,  or  public  way  upon  the  same 
level  with  the  railroad.  The  court  held 
that  the  statute  above  referred  to  was 
exclusively  designed  for  the  benefit  of  per- 
sons crossing  the  turnpike,  highway,  or 
public  way  on  a  level  with  the  railroad; 
and  hence  a  person  who  was  injured  by 
the  engine  while  walking  along  the  tracks 
of  the  railroad,  and  not  at  any  crossing, 
could  not  recover  damages  against  the  rail- 
road company  for  such  injury,  upon  the 
ground  that  the  injury  was  caused  by  the 
company's  neglect  to  ring  the  bell  upon 
the  locomotive,  as  required  by  statute. 

Harty  v.  Central  R.  Co.  42  N.  Y.  468. 
The  statute  of  that  state  provided  that 
every  railroad  company  should  keep  a  bell 
or  steam  whistle  upon  every  engine,  and 
cause  the  bell  to  be  rung,  or  the  steam 
whistle  to  be  blown,  at  the  distance  of  at 
least  300  yards  from  the  place  where  any 
such  railroad  crossed  a  turnpike,  road,  or 
highway  upon  the  same  level  with  said 
railroad,  and  such  bell  should  be  kept  ring- 
ing, or  such  steam  whistle  should  be  kept 
blowing,  until  the  engine  had  crossed  such 
turnpike  or  highway,  or  had  stopped,  and 
a  penalty  was  imposed  for  not  complying 
with  the  provisions.  The  plaintiff's  intes- 
tate was  struck  by  one  of  the  defendant's 
engines  and  fatally  injured  at  a  point  200 
feet  east  from  the  railroad  crossing.  The 
court  held  that  the  intestate  was  not  with- 
in the  protection  of  this  law,  and  that  the 
railroad  owed  him  no  duty  under  the  law  to 
ring  the  bell  or  sound  the  whistle.  The 
court  said:  "If  this  company  was  bound 
to  give  these  warnings  to  this  man,  then 
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every  railroad  company  is  bound  to  do  so 
to  every  person  who  may  be  upon  the 
railroad  ahead  of  a  train,  although  he  is 
not  on  the  track,  and  not  in  a  place  of 
danger.  I  think  it  would  be  unreason- 
able to  carry  the  precautionary  obligations 
of  railroad  companies  to  such  an  extent; 
and  I  therefore  hold  that  this  railroad 
company  was  guilty,  as  to  the  intestate,  of 
no  negligence  in  not  ringing  the  bell  or 
blowing  the  whistle,  under  the  circum- 
stances disclosed  in  this  case." 

In  the  case  of  Norfolk  &  W.  R.  Co. 
V.  Gesswine,  in  the  circuit  court  of  appeals, 
sixth  circuit,  reported  in  75  C.  C.  A.  214, 
144  Fed.  56,  Judge  Lurton  wrote  the  opin- 
ion. In  that  case  the  uncontradicted  evi- 
dence was  that  a  track  man  was  injured, 
while  engaged  in  working  on  the  track,  from 
a  collision  with  a  passing  train.  The 
statute  of  Ohio,  where  the  case  arose,  pro- 
vides for  the  giving  of  signals  for  railroad 
crossings.  The  court  holds  that  such  stat- 
utes are  obviously  for  the  benefit  of  those 
using,  or  about  to  use,  the  crossing,  and 
do  not  impose  any  duty  in  respect  to  any 
other  class  of  persons.  This  is  the  con- 
struction placed  on  the  Ohio  statute  in 
Cleveland,  A.  &  C.  R.  Co.  v.  Workman,  66 
Ohio  St.  609,00  Am.  St.  Rep.  602,  64  N. 
E.  582.  The  court  said  [Norfolk  &  W.  R. 
Co.  V.  Gesswine,  supra] :  "Gesswine  was 
not  a  traveler  using,  or  about  to  use,  a 
crossing.  He  was  not  even  at  work  upon 
the  track  at  a  crossing,  though  there  were 
crossings  on  either  side  of  him.  .  .  . 
Failure  to  discharge  some  duty  owed  by 
the  company  to  employees  engaged  in  track 
repairing,  under  the  circumstances  of  this 
case,  is  indispensable  to  a  recovery  by  this 
plaintiff;  and  evidence  to  establish  a  cus- 
tom to  give  signals  for  another  purpose, 
and  for  the  benefit  of  the  general  public 
using  a  crossing,  was  not  competent  or  rele- 
vant to  make  out  the  breach  of  an  action- 
able duty  to  Gesswine." 

It  is  held  that  the  lower  court  erred  in 
permitting  a  witness  to  testify  that  he,  and 
others  of  the  gang  of  which  the  witness 
and  deceased  were  members,  relied  upon 
the  custom  of  the  company  to  ring  and 
whistle  for  such  crossing,  to  warn  them, 
when  repairing  in  the  vicinity,  of  the  ap- 
proach of  such  train.  Section  men  whose 
duty  requires  them  to  work  upon  the  track 
cannot  predicate  negligence  upon  disobe- 
dience 01  such  a  law. 

In  Philadelphia  &  B.  C.  R.  Co.  v.  Holden, 
93  Md.  417,  49  Atl.  625Ahe  court  deals 
with  the  question  of  failure  to  give  sig- 
nals at  public  crossings,  and  held  that  the 
rule  did  not  apply  to  a  person  who  was 
injured  in  crossing  the  railroad  at  a  pri« 
vate  crossing.     The  eourt,  in  speaking  of 
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the  case  of  Sanborn  v.  Detroit,  B.  C.  &  A. 
R.  Co.  91  Mich.  638,  16  L.R.A.  119,  £2 
N.  W.  153,  says  that  this  case  is  cited  in 
3  Elliott  on  Railroads,  p.  1733,  ''for  the 
proposition  that,  where  a  private  crossing 
is  located  so  near  a  public  crossing  that 
signals  given  thereat  can  be  distinctly 
heard  at  the  private  crossing,  the  persons 
using  the  private  crossing  are  entitled  to 
the  benefit  of  the  signals  required  at  the 
public  crossing,  and,  that  if  the  company 
fails  to  give  such  signals,  it  will  be  guilty 
of  negligence;  but  the  learned  authors  re- 
mark: This,  however,  seems  to  us  ques- 
tionable/ In  8  Am.  &  Eng.  Enc.  Law,  2d 
ed.  414,  title  Trivate  Crossings,'  a  number 
of  authorities  are  collected,  showing  con- 
siderable divergence  of  views  in  regard  to 
the  failure  to  give  signals  required  by  stat- 
ute. But  the  question  here  presented, 
namely,  whether  the  failure  to  blow  whistle 
at  public  station,  about  2,000  feet  from  the 
private  crossing  where  the  accident  hap- 
pened, is  evidence  of  negligence  of  the  de- 
fendant at  the  latter,  as  respects  one  cross- 
ing at  the  private  or  farm  crossing,  has 
not  often  arisen.  It  was  directly  pre- 
sented in  Cahill  v.  Cincinnati,  N.  0.  k  T.  P. 
R.  Co.  92  Ky.  347,  18  S.  W.  2,  where  the 
question  was  answered  in  the  affirmative. 
But  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ein- 
inger,  114  III.  79,  29  N.  E.  196,  it  was 
held  that  flagmen  are  for  the  protection  of 
those  crossing  at  a  public  crossing.  And 
so,  also,  it  appears  that  the  injury  sued 
for  in  Ransom  v.  Chicago,  St.  P.  M.  ft  O. 
R.  Co.  62  Wis.  178,  61  Am.  Rep.  718,  22 
N.  W.  147,  was  inflicted  at  a  point 
where  a  public  highway  crossed  the  railroad. 
To  the  same  effect  are  Norton  v.  Eastern 
R.  Co.  113  Mass.  366,  and  Wakefield  v. 
Connecticut  t  P.  River  R.  Co.  37  Vt.  330, 
86  Am.  Dec.  711.  In  Harty  v.  Central 
R.  Co.  42  N.  Y.  468,  it  appears  that  the 
railroad  company  was  required  by  statute 
to  ring  bells,  etc.,  at  public  crossings,  and 
it  was  held  that  no  duty  was  imposed  as 
to  persons  not  at  public  crossings,  though 
lawfully  on  the  track  at  another  point.  In 
Vandewater  v.  New  York  &  N.  E.  R.  Co. 
136  N.  Y.  588,  18  L.R.A.  771,  32  N.  E.  636, 
this  question  was  presented  but  not  decided. 
Peckham,  J.,  said:  'It  may  be  that  evi- 
dence of  the  omission  to  give  any  signals 
for  the  highway  would  not  be  admissible 
as  bearing  upon  the  question  of  defendant's 
negligence  in  running  its  trains  at  the  farm 
crossing  2,000  feet  away.'  It  seems  to  us, 
however,  that  upon  principle  one  who,  like 
the  plaintiff,  was  at  a  private  crossing  near- 
ly half  a  mile  distant  from  the  place  where 
the  signal  was  required  to  be  given  for 
the  public  crossing,  should  not  be  allowed 
to  complain,  under  the  circumstances  of 
40  L.R.A.(N.S.) 


>  this  case,  of  a  failure  to  give  the  signal  for 
the  latter.  Undoubtedly  the  regulation  was 
made  for  those  at  the  public  crossing,  and 
to  extend  it  to  private  crossings  would 
practically  nullify  the  long  line  of  decisions 
in  this  state,  to  the  effect  that  no  signals 
are  required  at  the  latter;  for,  if  the  con- 
tention of  the  plaintiff  be  sustained,  if  the 
defendant  fails  to  give  the  signal  at  a  pub- 
lic crossing,  a  double  duty  is  violated, 
namely,  a  duty  to  those  about  to  cross  or 
crossing  at  a  public  crossing,  and  a  dutv 
to  those  in  the  same  situation  at  a  private 
crossing,  where,  as  we  have  always  held 
hitherto,  that  a  railroad  company  owes  no 
such  duty  to  the  latter.  The  result  would 
be  that  the  defendant  would  be  held  to  the 
same  degree  of  care,  and  the  same  liability 
would  be  imposed,  when  there  is  a  duty  to 
give  the  signal,  as  in  cases  where  no  such 
duty  exists.  A  view  leading  to  such  a  con- 
clusion cannot  be  adopted." 

In  considering  this  question  we  have  ex- 
amined more  than  two  score  of  cases,  in- 
cluding all  those  cited  by  counsel  upon  both 
sides  in  their  briefs.  We  have  been  unable 
to  find  a  single  case  where  it  has  been  held 
that  a  section  man,  or  other  employee  of  a 
railroad  company  has  been  permitted  to  in- 
voke this  statute,  or  one  similar  to  ours. 
We  have  found  a  number,  including  lUn- 
dall  T.  Baltimore  ft  O.  R.  Co.  109  U.  S. 
485,  27  L.  ed.  1006,  3  Sup.  Ct.  Rep.  323, 
and  kindred  cases,  which  hold  that  an  em- 
ployee of  a  railroad  company  cannot  invoke 
this  rule;  that  he  is  not  within  the  class 
intended  to  be  protected  by  the  statute. 
His  work  and  duty  is  upon  the  track,  and 
is  as  great  a  way  from  the  crossing  as  at 
the  crossing.  The  whole  history  of  the 
legislation  upon  this  subject  shows  that  it 
has  been  for  the  benefit  of  the  traveler 
upon  the  highway  who  is  about  to  cross, 
is  crossing,  or  has  crossed  the  highway,  and 
probably  might  be  invoked  by  a  passenger 
who  was  injured  by  reason  of  a  collision 
caused  through  the  neglect  to  give  the 
signals  required.  To  hold  otherwise  would 
be  to  do  away  entirely  with  the  doctrine  of 
fellow  servants,  for  the  statutory  duty  to 
use  the  signal  is  nondelegable.  The  fel- 
low-servant doctrine,  exempting  corpora- 
tions from  liability  to  their  own  servants 
for  the  fault  of  their  fellow  servants,  has 
become  a  part  of  the  settled  law  of  this 
country  and  of  England,  and  it  should  not 
be  frittered  away  indirectly  by  such  con- 
struction as  is  here  contended  for. 

For  the  error  in  submitting  the  case  to  the 
jury,  as  pointed  out,  the  judgment  below 
is  reversed,  and  a  new  trial  granted. 

McAlvay  and  Brooke,  JJ^  eoncontd 
with  Stone,  J. 
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Blair,  J.: 

I  concur  in  the  result  upon  the  ground 
that  there  was  no  evidence  tending  to 
'prove  the  negligence  relied  'on,  v%z,f  that 
the  locomotive  was  not  equipped  with  a 
suitable  whistle. 


Ostrander,  Ch.  J.,  concurred  with  Blair, 


J. 


Petition  for  rehearing  denied,  September 
:29,  1911. 


NORTH  OAROIilNA  SUPREME 
COURT. 

W.  L.  FARRIS,  Admr.,  etc.,  of  Stanly  Far- 

ris.  Deceased, 

V. 

SOUTHERN  RAILWAY  COMPANY  et  al., 

Appts. 

(151  N.  C.  483,  66  S.  E.  457.) 

Oustom  —  notice  —  master  —duration. 

1.  A  railroad  company  will  be  charged 
with  notice  of  a  custom  of  its  employees 
which  has  continued  for  six  months,  to  cross 
its  yards  to  save  time  in  going  to  and  from 
their  meals. 

Master  ^  flying  switch  —  negligence  — 
Injury  to  employee. 

2.  It  is  negligence  for  a  railroad  company 
to  make  a  flying  switch  without  warning  at 
■a  place  where  its  employees  are  accustomed 
to  cross  its  tracks  in  going  to  and  from 
their  meals,  at  a  time  when  they  may  be 
expected  to  be  so  engaged. 

•Contributory    negligence  —  defense  — 
proof. 

3.  Contributory  negligence  must  be  al- 
4eged  and  proved. 

Railroad  —  flying    switch  —  Injury   to 
traveler  —  contributory  negligence. 

4.  One  rightfully  attempting  to  cross  rail- 
xoad  tracks  is  not  negligent  per  Be  in  grab- 
bing for  his  hat,  which  is  blown  off  by  the 
commotion  of  a  passing  engine,  and  about 
to  fall  on  a  parallel  track,  without  looking- 
to  see  if  cars  are  approaching  on  that 
track,  so  as  to  prevent  holding  the  railroad 
company   liable   in  case  he  is  injured  by 

Note.'  —  As  to  burden  of  proof  as  to  con- 
tributory negligence,  see  exhaustive  note  to 
Oklahoma  City  t.  Reed,  33  L.R.A.(N.S.) 
1085. 

As  to  negligence  of  railroad  company  io 
respect  to  flying  switches  or  detached  cars 
moved  by  their  own  momentum,  see  note  to 
Kentucky  C.  R.  Co.  v.  Smith,  18  L.R.A.  63. 

As  to  applicability  of  the  doctrine  of  last 
clear  chance,  where  peril  not  actually  dis- 
covered, see  note  to  Bogan  ▼.  Carolina  C. 
R.  Co.  55  L.R.A.  418,  and  many  notes  in 
present  series,  indexed  under  title,  "Negli- 
gence— ^Last  Clear  Chance." 
40  L.R.A.(N.S.) 


cars  shunted  onto  that  track  by  a  flying 
switch,  without  warning  of  their  approach. 

Trial  —  last  clear  chance  —  Bubmission 
of  issue. 

I  5.  In  case  of  injury  to  one  on  a  railroad 
crossing,  where  the  evidence  is  such  that 
both  the  traveler  and  the  railroad  company 
may  be  found  to  have  been  negligent,  the 
court  should  submit  to  the  jury  the  ques- 
tion whether  or  not  the  railroad  company 
could,  after  discovering  the  traveler's  peril, 
have  avoided  injuring  him.        .   . 

Appeal  —  Incompetent  cumulative  evi- 
dence —  effect. 

6.  The  admission  of  incompetent  evidence 
is  not  reversible  error,  where  the  finding 
of  the  jury  is  amply  supported  by  other 
evidence  that  was  properly  admitted. 

(December  15,  190^.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Burke 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Affirmed. 

Statement  by  Manning,  J.: 

His  Honor  submitted  issues  to  the  jury, 
presenting  (1)  the  negligence  of  the  defend- 
ants; (2)  the  contributory  negligence  of 
the  plaintiff's  intestate;  (3)  the  last  clear 
chance;  (4)  damages.  The  jury  answered 
all  the  issues  in  favor  of  the  plaintiff,  and 
assessed  damages  in  the  sum  of  $6,000.  The 
case  was  heard  entirely  upon  the  evidence 
of  witnesses  offered  by  the  plaintiff.  The 
defendant  offered  no  testimony,  and  moved 
for  judgment  of  nonsuit  at  the  close- of  the 
evidence,  which  motion  was  disallowed  and 
defendant  excepted.  This  exception,  to- 
gether with  exception  taken  to  the  adverse 
rulings  of  his  Honor  in  admitting  certain 
evidence  of  the  plaintiff,  and  eiceptions  to 
his  Honor's  charge,  present  the  questions 
for  consideration.  The  evidence  offered 
shows  the  following  facts:  Stanly  Farris 
was  killed  on  Hay  29,  1907,  at  about  12 
o'clock  of  the  day,  by  being  run  over  by 
four  gondola  cars  moving  on  a  track  in 
the  yard  of  the  defendant  Southern  Rail- 
way Company  at  Asheville.  The  intestate 
was  an  employee  of  the  defendant  company, 
and  had  been  in  its  service  for  about  eight 
months  prior  to  his  death.  The  defendant 
company  was  doing  on  its  yards  at  Ashe- 
ville a  large  amount  of  work,  rearranging 
its  tracks,  widening  its  yard,  increasing 
the  number  of  tracks,  and  building  a  stock 
pen.  The  intestate  had  been  constantly 
and  regularly  at  work  for  defendant  com- 
pany, engaged  in  doing  different  jobs,  as  a 
water  boy,  carrying  water  for  the  other 
employees,  etc.,  and  for  a  week  prior  to  his 
death  had  been  assisting  in  building  the 
stock  pens.     The  stock  pens  were  on  the 
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•outh  Bide  of  the  yards.  The  intestate 
lived  on  the  north  side  of  the  yards.  On 
the  south  side  the  embankment  was  about 
3  or  3^  feet  high,  on  the  north  side  about 
25  feet,  except  at  a  depression.  The  em- 
ployees of  the  defendant  company,  number- 
ing from  100  to  150,  some  of  whom  worked 
on  the  yards,  others  elsewhere,  together 
with  other  laborers  working  for  a  tannery 
on  the  south  of  the  defendant  company's 
yards,  crossed  the  yards  to  and  from  tlie 
depression  in  the  embankment  on  the  north 
side  and  to  and  from  the  south  side  from 
two  to  three  times  daily.  A  whistle,  sound- 
ed at  the  roundhouse  of  the  defendant  com- 
pany, gave  the  signal  for  its  employees  to 
stop  at  the  noon  hour  for  dinner.  The 
place  above  described,  where  the  large  num- 
ber of  employees  crossed  the  yards,  was 
about  three  fourths  of  a  mile  to  a  street 
crossing  on  the  east,  and  about  700  yards  to 
a  street  crossing  on  the  west,  and  from  bank 
to  bank  was  about  100  yards.  This  place 
contained  18  or  20  tracks.  When  Stanly 
Farris,  the  intestate,  started  to  cross  the 
yards,  on  May  29,  1907,  at  12  o'clock  of 
the  day,  there  were  many  cars  standing  on 
the  tracks  to  the  east  of  him,  about  30  to 
35  yards.  He  crossed  the  first  and  second 
tracks  in  safety,  and  was  walking  down  the 
space,  from  6  to  8  feet  wide,  between  these 
tracks.  He  was  walking  westward,  and 
had  gone  a  few  steps  when  an  engine,  mov- 
ing on  the  third  track,  from  the  south,  at 
from  35  to  40  miles  an  hour,  passed  him, 
blowing  off  his  hat,  which  fell  on  the  sec' 
ond  track,  and,  as  he  stooped  to  pick  it 
up,  he  was  struck,  run  over,  and  killed  by 
the  four  gondola  cars  loaded  with  coal.  The 
defendant  company,  through  the  codefend- 
ants.  Smith,  its  conductor,  and  Mooney- 
ham,  its  engineer,  had  made  what  was  called 
"a  flying  switch,"  and  four  coal  cars  were 
sent  westward  on  the  second  track  and 
were  moving  at  the  rate  of  8  or  10  miles 
an  hour,  and  the  engine  took  the  third 
track.  The  switch  at  which  the  engine  was 
separated  from  the  coal  cars  was  25  or  30 
yards  east  of  the  intestate.  No  bell  was 
rung,  whistle  blown,  or  other  signal  given 
by  the  rapidly  moving  engine.  The  coal 
cars  were  moving  noiselessly,  with  no 
watehman  on  any  of  the  four  cars,  and  no 
warning  given  to  intestate  of  their  ap- 
proach. The  intestate  was  about  seventeen 
years  of  age,  sober,  hardworking,  in  good 
health,  saving  of  his  wages,  and  was  at 
the  time  earning  $1.35  per  day.  From  the 
judgment  entered  on  the  verdict,  the  de- 
fendants appealed  to  this  court. 

Mr.  S.  J.  Ervln,  for  appellants: 

It  is   the   duty  of  one   on   or  about  to 

cross  a  railroad  track  to  look  and  listen. 

40  L.R.A.(N.S.) 


Neal  V.  Carolina  C.  R.  Co.  126  N.  C 
639,  49  L.R.A.  684,  36  S.  E.  117;  Beach  v. 
Southern  R,  Co.  148  N.  C.  163,  61  S.  E. 
664;  Cooper  v.  North  Carolina  R.  Co.  140 
N.  C.  209,  3  L.R.A."(N.S.)  391,  62  S.  E. 
932,  6  Ann.  Cas.  71;  Lea  v.  Durham  &  N. 
R.  Co.  129  N.  C.  459,  40  S.  E.  212;  Syme 
V.  Richmond  &  D.  R.  Co.  113  N.  C.  558,  18 
S.  E.  114. 

Defendant  was  under  no  duly  to  ring  the 
bell  and  sound  the  whistle  whenever  the 
engine  or  cars  approached  any  place  where 
the  public  was  likely  to  cross   the  track. 

Williams  v.  Southern  R.  Co.  119  N.  C.  746, 
26  S.  E.  32;  Whitson  v.  Wrenn,  134  N. 
C.  86,  46  S.  E.  17;  Edwards  v.  Atlantic 
Coast  Line  R.  Co.  132  N.  C.  99,  43  S.  E. 
585. 

As  the  intestate  was  walking  in  a  place 
of  safety,  and  came  in  contact  with  the  cars 
when  he  suddenly  left  it  and  reached  for 
his  hat,  the  last-clear-chance  doctrine  does 
not  apply. 

Pharr  v.  Southern  R.  Co.  133  N.  C.  610, 
45  S.  E.  1021;  Matthews  v.  Atlantic  &  N. 
C.  R.  Co.  117  N.  C.  640,  23  S.  E.  177. 

The  act  of  the  intestate  in  leaving  a 
place  of  safety  and  putting  himself  in  one 
of  danger,  without  looking,  was  at  least 
one  of  the  concurrent,  contributing  causes 
which  produced  the  injury. 

Markham  v.  Raleigh  k  G.  R.  Co.  119 
N.  C.  715,  25  S.  E.  786. 

Messrs.  Avery  &  Avery  and  Avery  * 
Erwin,  for  appellee: 

The  making  of  the  flying  switch  without 
warning,  and  at  a  time  when  defendants 
had  reasonable  grounds  to  believe  that  em- 
ployees would  be  crossing  the  tracks,  con- 
stituted negligence  per  «e. 

Vaden  v.  North  Carolina  R.  Co.  150  N. 
C.  702,  64  S.  E.  762;  Kentucky  C.  R.  Co. 
V.  Smith,  93  Ky.  440,  18  L.RA.  66,  20  S. 
W.  392;  Bradley  v.  Ohio  River  &  C.  R.  Co. 
126  N.  C.  735,  36  S.  E.  181 ;  Wilson  v.  At- 
lantic Coast  Line  R.  Co.  142  N.  C.  336,  55 
S.  E.  257;  Allen  v.  Atlantic  Coast  Line  R. 
Co.  145  N.  C.  214,  58  S.  E.  1081. 

The  omission  to  give  warning  was  the 
proximate  cause  of  the  injury,  which  could 
have  been  prevented  by  the  use  of  precau- 
tion. 

Lloyd  V.  Albemarle  &  R.  R.  Co.'  118  N. 
C.  1010,  54  Am.  St.  Rep.  764,  24  S.  E.  805; 
Vaden  v.  North  Carolina  R.  Co.  150  N.  C. 
702,  64  S.  E.  762;  Kentucky  C.  R.  Co.  v. 
Smith,  93  Ky.  449,  18  L.RJL.  66,  20  S,  W. 
392;  Greenlee  ▼.  Southern  R.  Co.  122  N. 
C.  977,  41  L.R.A.  399,  66  Am.  St.  Rep.  734, 
30  S.  E.  116;  Ray  v.  Aberdeen  &  R.  F.  R. 
Co.  141  N.  C.  86,  63  S,  E.  622;  RuflSn  v. 
Atlantic  &  N.  C.  R.  Co.  142  N.  C.  126,  65 
S.  E.  86;  Gerringer  v.  North  Carolina  R. 
Ca  146  N.  0.  32,  69  S.  E.  152;   Edwards 
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V.  CaroUna  &  N.  W.  R.  Co.  140  N.  C.  60,  62 
8.  £.  234;  Smith  v.  Atlanta  k  C.  Air  Line 
R.  Co.  132  N.  C.  824,  44  S.  E.  663;  Hinkle 
V.  Richmond  &  D.  R.  Co.  109  N.  C.  473, 
26  Am.  St.  Rep.  681,  13  S.  E.  884;  Russell 
^  Carolina  C.  R.  Co.  118  N.  C.  1108,  24 
8.  E.  612. 

Contributory  negligence  must  be  pleaded 
and  proved. 

Watson  V.  Farmer,  141  N.  C.  463,  64  S. 
E.  419;'  Sherrill  v.  Southern  R.  Co.  140 
N.  C.  262,  62  6.  E.  940;  Ray  ▼.  Aberdeen 
A  R.  F.  R.  Co.  141  N.  C.  86,  63  S.  E.  622. 

Where  the  death  of  intestate  is  shown 
to  have  been  caused  by  ears  constituting  a 
part  of  a  flying  switch,  the  issue  as  to 
contributory  negligence  is  for  the  jury,  in 
view  of  surrounding  circumstances. 

Chicago  Junction  R.  Co.  t.  McGrath,  203 
111.  514,  68  N.  E.  69. 

Manning,  J.,  delivered  the  opinion  of 
the  court: 

The  question  first  presented  for  our  con- 
sideration is  the  negligence  of  the  defend- 
ants. If  the  evidence  does  not  prove,  or 
tend  to  prove,  a  breach  of  duty  by  the  de- 
fendants towards  the  plaintiflfs  intestate, 
and  that  such  breach  of  duty  resulted  prox- 
imately in  the  injury  complained  of,  then 
it  must  follow  that  the  motion  to  nonsuit 
<night  to  have  been  allowed  for  failure  of 
proof  on  the  first  issue.  In  Wilson  v.  At- 
lantic Coast  Line  R.  Co.  142  N.  C.  333,  56 
S.  E.  257,  Mr.  Justice  Brown,  speaking  for 
this  court,  said:  "The  attempt  to  make  a 
running  switch  across  a  much  frequented 
street  is  not  only  a  negligent,  but  a  most 
dangerous  and  unwarranted,  operation,  and 
has  been  so  held  by  a  number  of  courts. 
Bradley  v.  Ohio  River  ft  C.  R.  Co.  126  N.  C. 
736,  36  S.  E.  181 ;  Brown  v.  New  York  C.  R. 
€o.  32  N.  Y.  697,  88  Am.  Dec.  363;  Fulmer 
V.  Illinois  C.  R.  Co.  68  Miss.  366,  8  So.  617; 
Alabama  &  V.  R.  Co.  v.  Summers,  68  Miss. 
566,  10  So.  63;  French  v.  Taunton  Branch 
R.  Co.  116  Mass.  537;  Chicago  &  A.  R.  Co. 
V.  Garvy,  68  111.  83;  Illinois  C.  R.  Co.  v. 
Baches,  55  111.  379.  It  matters  not  whether 
the  purpose  was  to  'shunt'  the  car  off  on  a 
ewitch,  or  to  give  it  force  enough  to  roll 
along  on  the  same  track.  It  is  negligence 
to  permit  a  car  to  be  'cut  loose,'  and  roll 
on  uncontrolled  by  anyone  across  a  .much 
used  crossing."  In  Allen  v.  Atlantic  Coast 
Li«e  R.  Co.  145  N.  C.  214,  58  S.  E.  1081. 
the  same  learned  justice  said:  "The  word 
'kicking'  seems  to  be  used  in  railroad  par- 
lance, as  synonymous  with  making  a  'flying 
switch.*  This  court  has  never  held  such  op- 
erations to  be  per  se  negligence  in  respect 
of  the  employees  performing  them.  It  is 
Hhe  attempt  to  make  a  running  switch' 
when  the  detached  car  has  no  brakeman 
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on  it  and  is  under  no  control  that  is 
declared  to  be  negligence,  because  highly 
dangerous.  Wilson  v.  Atlantic  Coast  Line 
R.  Co.  142  N.  C.  336,  66  S.  E.  267,  and 
cases  there  cited."  Vaden  v.  North  Car- 
olina R.  Co.  160  N.  C.  700,  64  S.  E.  762. 
In  Bradley  v.  Ohio  River  &  C.  R.  Go. 
supra,  this  court  held:  "A  crossing  which 
the  public  have  been  habitually  permitted  to 
use  is  treated  as  a  public  highway  crossing. 
Russell  V.  Carolina  C.  R.  Co.  118  N.  C.  1098, 
24  S.  E.  612."  In  3  Elliott  on  Railroads, 
2d  ed.  §  1266g,  this  learned  writer  says: 
"The  practice  of  making  running  or  flying 
switches  is  inherently  dangerous,  and  is  so 
considered  and  condemned  by  the  courts 
in  numerous  decisions.  The  courts  have 
not  hesitated  to  hold  railroad  companies 
liable  for  injuries  to  trespassers  on  the 
track,  thus  inflicted,  on  the  ground  of  neg- 
ligence. The  case  of  this  negligence  seems 
specially  plain  where  the  cars  are  sent  in 
swift  motion,  with  no  one  at  the  brakes, 
upon  switch .  tracks  commonly  used  by  per- 
sons for  footpaths  and  crossings,  without 
objection  from  the  company,  though  not  at 
a  public  crossing.  It  would  seem  a  duty 
owed  by  the  railroad  company,  even  to  tres- 
passers, to  station  lookouts  in  such  posi- 
tions on  the  moving  cars  that  they  can 
watch  the  tracks  ahead  of  them  and  warn 
persons  thereon  of  their  danger."  Conley 
V.  Cincinnati  N.  O.  k  T.  P.  R.  Co.  89  Ky. 
402,  12  S.  W.  764;  St  Louis  &  T.  R.  Co. 
V.  Crosnoe,  72  Tex.  79,  10  S.  W.  342.  In 
Vaden  v.  North  Carolina  R.  Co.  160  N.  C. 
700,  64  S.  E.  762,  Mr.  Justice  Brown,  speak- 
ing for  the  court,  in  stating  the  facts  of 
that  case,  said:  "The  evidence  for  plain- 
tiff tends  to  prove  that  he  was  killed  about 
30  feet  from  where  Tomlinson  street  crosses 
the  tracks.  The  evidence  for  defendant  lo- 
cates him  farther  from  the  crossing.  All 
the  evidence  shows  that  these  switch  tracks 
were  situated  in  a  populous  part  of  the 
city  and  adjacent  to  and  close  by  factories, 
where  many  people  of  all  ages  were  em- 
ployed. At  the  time  the  intestate  was 
killed  the  factory  had  just  closed  for  the 
day,  and  the  employees  were  filling  the 
streets  and  crossings.  The  court  permit- 
ted evidence  to  the  effect  that  there  is 
much  passing  by  school  children,  factory 
hands,  and  citizens  generally  along  Tom- 
linson street  and  in  the  vicinity  of  the  ac- 
cident, to  which  defendant  excepted.  We 
see  no  objection  to  this  evidence.  It  tend- 
ed to  establish  conditions  that  should  have 
put  the  defendant  on  notice  as  to  the  ne- 
cessity for  caution  in  moving  its  cars  at 
that  point.  Kentucky  C.  R.  Co.  v.  Smith, 
93  Ky.  449,  18  L.R.A.  66,  20  S.  W.  392" 

In  the  present  case,  the  intestate  of  plain- 
tiff occupied,  toward  the  defendant     com- 
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pany,  the  relation  of  employee,  and  of  this 
relationship  the  law  certainly  fixes  the  com- 
pany with  knowledge.  He  was  not  a  tres- 
passer in  crossing  its  tracks.  He,  together 
with  a  large  number  of  other  employees  of 
defendant  company  (among  them  others, 
not  employees,  were  intermingled),  some 
of  whom  worked  on  the  yard,  others  on 
the  stock  pens,  had  been  accustomed  for 
about  six  months  to  cross  the  yards  at  or 
about  the  place  where  plaintiffs  intestate 
was  killed,  and  at  least  one  of  the  hours 
during  the  day  when  they  croissed  the  yard 
was  indicated  by  a  whistle  from  the  round- 
house of  defendant  company.  Crossing  at 
this  point  enabled  the  employees  to  reach 
their  faK>mes  and  boarding  places  more 
quickly  and  to  return  to  their  work  more 
promptly.  A  custom  of  its  own  employees 
continuing  for  six  months,  and  observed 
by  it  without  protest  or  objection  from  the 
defendant  company,  we  must  hold  to  have 
continued  long  enough  to  fix  the  defendant 
with  knowledge  of  its  existence.  In  addi- 
tion, the  defendants  in  their  joint  answer 
admit  that  the  intestate  of  plaintiff  was  ac- 
customed, in  going  in  a  direct  course  to 
and  from  his  place  of  employment  to  his 
boarding  house,  to  pass  through  the  yards 
of  the  defendant  company  and  cross  its 
tracks.  In  Bordeaux  v.  Atlantic  Coast 
Line  R.  Co.  150  N.  C.  528,  64  S.  E.  430,  it 
was  held  "undoubtedly  culpable  negligence" 
to  "kick"  a  car  on  a  track  in  a  shifting 
yard,  resulting  in  injury  to  plaintiff,  who 
was  at  work  on  a  car  on  that  track,  but 
who  failed  to  observe  a  rule  of  the  company 
by  placing  a  signal  fiag  on  the  car,  as  notice 
to  engineers  operating  the  shifting  engines ; 
there  being  evidence  that  the  rule  was  much 
violated  on  "short  jobs,"  to  the  knowledge 
of  the  superintendent  and  engineers  on  the 
yard,  and  that  the  employees  of  the  kicking 
engine  saw  repairers  at  work  on  the  car. 
Under  the  authorities  cited,  we  think  the 
evidence  clearly  sufficient  to  sustain  the 
finding  of  defendants'  negligence  by  the 
jury  in  response  to  the  first  issue,  and  that 
the  negligent  act  of  the  defendants  con- 
tinued up  to  the  collision  of  the  cars  with 
plaintiff's  intestate,  and  without  which  the 
accident  would  not  have  happened. 

We  proceed  next  to  the  consideration  of 
the  motion  to  nonsuit,  as  it  applies  to  the 
second  issue, — ^the  contributory  negligence 
of  the  plaintiff's  intestate.  Upon  this  issue, 
his  Honor  charged  the  juiy:  "It  is  the 
duty  of  persons  going  on  the  track  of  a 
railroad  company  to  stop  and  look  and  lis* 
ten  for  any  train  that  may  be  moving  or 
lying  on  the  track  of  such  company,  and 
on  its  yards,  where  there  are  several  tracks 
used  for  shifting  cars,  to  be  continually 
alert  and  on  the  lookout  for  a  moving  train 
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or  cars,  and  if  a  person  fails  in  this  duty, 
and  in  consequence  of  such  failure  is  in- 
jured by  moving  cars,  the  person  would 
be  guilty  of  contributory  negligence."  While 
the  burden  of  this  issue  rested  on  the  de- 
fendants, the  burden  of  duty  rested  upon  the 
intestate.  The  law  does  not  presume  con- 
tributory negligence.  It  must  be  alleged 
and  proven.  The  defendant  must  show  such 
facts — either  omissions  to  observe  such  cau- 
tions or  the  doing  of  such  acts — from  which 
only  one  inference,  to  wit,  the  plaintiff 's^ 
negligence,  can  be  drawn  by  men  of  ordi- 
nary reason  and  intelligence.  Of  the  con- 
duct and  acts  of  the  intestate  the  evidence 
discloses  these  facts:  When  he  entered  up- 
on the  yard,  he  saw  an  engine  and  car» 
moving  east  of  him.  He  crossed  the  first 
and  second  tracks,  moving  somewhat  to 
the  northwest.  He  had  taken  a  few  steps  be- 
tween the  second  and  third  tracks,  and  wa» 
about  to  cross  the  third  track,  when  the 
engine  sped  by  him  at  the  rate  of  30  to 
40  miles  per  hour.  The  draught  caused 
by  the  rapidly  moving  engine  blew  off  his 
hat,  blowing  it  on  the  second  track,  which 
he  had  just  crossed  in  safety.  As  he 
stooped  to  catch  his  hat,  he  was  struck 
by  the  coal  cars  and  killed.  The  cars  were 
moving  at  the  rate  of  8  or  10  miles  an 
hour.  The  switch  was  25  to  30  steps  east 
of  intestate.  To  make  the  fiying  or  run- 
ning switch  with  engine  moving  in  front* 
it  is,  of  course,  necessary  that  the  start 
must  be  made  sufficiently  beyond  the  switch 
to  enable  the  engine  to  acquire  such  speed 
as  to  be  uncoupled  before  reaching  the 
switch,  so  far  in  advance  of  the  cars  aa  ti> 
permit  the  switch  to  be  thrown  and  to  aend 
the  detached  cars  a  desired  distance  on  the 
track.  The  engine  had  acquired  the  speed 
of  35  or  40  miles  per  hour,  and  roust  have 
been  making  the  noise  usual  to  engines  mov- 
ing at  such  speed.  According  to  one  of  the 
eyewitnesses,  the  detached  cars  were  mov- 
ing  noiselessly.  It  can  easily  be  inferred 
that,  in  the  close  presence  to  the  rapidly 
moving  engine,  the  intestate  could  not  have 
heard  any  noise  from  the  moving  cars.  He 
had  just  crossed  in  safety  the  track  upon 
which  these  cars  were  noiselessly  moving, 
unguarded  by  any  person  stationed  on  them 
to  warn  him  of  their  approach.  His  posi- 
tion and  purpose  were  known  to  the  defend- 
ants. The  danger  of  a  misstep,  or  of  de- 
viating from  an  exactly  straight  line,  was 
obvious  to  the  defendant  engineer.  The 
rapidly  moving  engine,  passing  intestate, 
was  naturally  calculated  to  make  him  draw 
away  from  it.  The  natural  impulse  was  tO' 
grab  at  his  hat  and  to  stoop  to  pick  it  up. 
A  watchful  brakeman  on  the  cars  "keep- 
ing a  continuous  outlook"  would  assuredly* 
seeing  his   position   of  peril,   have   warned 
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by  the  use  of  a  defective  "exploder"  in  a 
Btone  quarry.  The  extract  from  the  opinion 
in  this  case,  found  on  page  18  of  the  com- 
pany's brief,  shows  that  "it  appeared  that 
the  exploders  were  manufactured  by  one  of 
the  largest  manufacturers  in  the  country; 
that  they  were  packed  in  boxes  ready  for 
use;  that,  in  order  to  inspect  them,  it  would 
be  necessary  to  employ  an  expert  at  a  great 
expense/'  Thus  the  effect  of  that  opinion 
is  really  in  support  of  the  plaintiff's  conten- 
tion. In  the  case  at  bar  an  inspection  could 
have  been  made  at  the  time  the  peculiarity 
in  the  color  and  smell  of  the  oil  was  ob- 
served, and  before  the  same  was  sent  down 
into  the  mine,  without  the  employment  of 
an  expert,  and  without  the  waste  of  a 
minute  of  time,  and  by  the  expenditure  of 
a  match,  and  a  handful  of  waste,  or  piece 
of  wood. 

In  Reynolds  v.  Merchants'  Woolen  Co.  168 
Mass.  601,  47  N.  E.  406,  another  case  cited 
by  the  company  in  support  of  this  rule,  it 
appears  that  an  employee  was  injured  by 
the  flying  apart  of  a  cylinder,  which  had 
been  recently  purchased  of  a  reputable 
manufacturer.  An  examination  of  this  case 
shows  that  the  court  held  that,  before  the 
employer  would  be  absolved  from  liability, 
he  must  not  only  use  care  in  purchasing 
the  machinery  from  a  reputable  manu- 
facturer,  but»  in  addition,  he  must  inspect 
the  same  before  putting  it  in  operation.  On 
page  501  of  168  Mass.  the  court  uses  the 
following  language:  "Mill  owners  usually 
procure  their  machines  of  reputable  makers. 
Such  conduct  meets  the  standard  of  ordi- 
nary care,  and  it  is  not  negligence  on  the 
part  of  an  employer  to  place  in  his  mill, 
and,  after  proper  inspection,  to  use,  ma- 
chinery so  bought. 

In  1  Labatt  on  Master  &  Servant,  p.  327, 
it  is  said:  "There  are  at  least  two  very 
weighty  reasons  why  the  theory  that  a  mas- 
ter is  entitled  as  a  matter  of  law  to  rely 
on  the  quality  of  appliances  obtained  from 
a  reputable  manufacturer  should  be  reject- 
ed. One  of  these  is  that  such  a  theory  is 
essentially  inconsistent  with  the  doctrine 
of  nondelegable  duties.  ...  As  be- 
tween master  and  servant,  this  doctrine 
should,  it  is  submitted,  always  be  regarded 
as  controlling,  whenever  it  comes  into  con- 
flict with  that  which  declares  that  the  em- 
ployer of  an  independent  contractor  is 
not  liable  for  his  negligence.  .  .  .  The 
other  reason  is  that,  according  to  the  rule 
adopted  by  most  of  the  authorities,  the  serv- 
ant has  ordinarily  no  right  of  action  against 
the  manufacturer,  and  if  he  cannot  recover 
from  his  master,  he  cannot  recover  at  all. 
Assuming  the  defect  which  caused  the  in- 
jury to  have  been  discoverable  by  the  ex- 
ercise of  proper  care,  someone  ought  in  fair- 
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ness  to  be  held  responsible  for  Its  existence,, 
and  it  is  a  mere  mockery  of  justice  to  ab- 
solve the  master  simply  on  the  ground  that 
he  was  justified  in  trusting  to  the  skill  and 
diligence  of  a  person  who,  if  that  skill 
and  diligence  were,  as  a  matter  of  fact,  not 
exercised,  is  not  liable  to  the  servant,  be- 
cause there  is  no  privity  of  contract  be- 
tween them.  The  question  as  to  what  ex- 
tent  the  employer  had  a  right  to  rely  upon 
the  skill  of  a  manufacturer  is,  of  course,  im- 
material where  he  waa  put  upon  inquiry  as 
to  the  condition  of  the  appliance  which 
caused  the  injury." 

In  26  Cyc.  1139,  the  author,  in  disouasing^ 
this  rule,  uses  the  following  language:  "Rea- 
sonable care  in  the  matter  of  inspection  re- 
quires a  master  to  make  such  an  examina- 
tion and  test  as  a  reasonably  prudent  man 
would  deem  necessary  under  the  same  cir- 
cumstances for  the  discovery  of  possible  de- 
fects, and  he  is  not  required,  unless  put 
upon  notice  as  to  the  probable  existence 
of  defects,  to  employ  unusual  or  extraordi- 
nary tests,  nor  to  adopt  the  latest  and  most 
approved  methods  of  testing  machinery  or 
appliances.  The  reasonableness  and  suf- 
ficiency of  an  inspection,  when  made,  is  a. 
question  of  faet  for  the  jury." 

Counsel  for  the  company  cites  §   153  of 
1  Labatt  on  Master  &  Servant  as  support- 
ing their  doctrine,  and  quotes  therefrom  aa 
follows:    "This   right   of   the   employer    t» 
rely  upon  the  quality  of  articles  so   pur- 
chased involves  the  corollary  that  he  is  not 
under  any  obligation  to  subject  the  articles 
to  tests  as  minute  as  can  and  ought  to  be 
applied  by  a  manufacturer."     But  a  close 
examination  of  the  above  extract  shows  that,, 
under  the  circumstances  of  the  case  at  bar,. 
there  was  testimony  sufficient  to  put  a  rea- 
sonably prudent  and  careful  man  upon  in- 
quiry; such  facts  and  circumstances  as  the 
different  and  peculiar  color,  consistency,  and 
smell  of  the  oil,  which  would  indicate,  at 
least,  that  it  was  not  the  black  lubricating 
oil   that  had  formerly  been  used,   and   in- 
dicating, also,  that  the  same  was  a  danger- 
ous explosive,  and  inflammable  oil,  on  ac- 
count of  its  peculiar  smell,  as  noticed  by 
the  workmen  at  the  time  it  was  sent  down 
into  the  mine.    Further  on,  in  §  161,  of  the- 
same  volume,   is  found  the    following    ex- 
tract:    "The    character    of    the    inspection^ 
which  the  master  is  bound  to  make  is  de- 
scribed by  various  epithets  and  phrasea,  all 
of  which,  as  will  be  seen  from  a  subjoined 
note,  are  essentially  the  logical  equivalent 
of  the   proposition    that    the    examination 
must  be   such   as  a    person    of    ordinary 
prudence     would     have     made    under    tlie 
circumstances.     The    question   whether  the 
examination  to  which  the   instnunentality 
which   caused  the   injury   is   actually  sub- 
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jected  before  the  accident  was  such  as  to 
satisfy  the  standard  thus  indicated  is 
primarily  one  for  the  jury.  This  principle 
is  not  affected  by  the  fact  that  the  pre 
ponderanee  of  the  testimony,  whether 
measured  by  the  number  of  witnesses  or  the 
comparative  credit  which  the  court  may 
think  to  be  due  to  each,  is  in  favor  of  one 
litigant.  Whether  or  not  the  duty  of  a 
'  master  with  regard  to  proper  inspection  has 
been  performed  by  the  application  of  any 
given  test  is  to  be  determined  by  consider- 
ing whether  that  test  will  give  indications 
as  to  the  actual  condition  of  the  instru- 
mentality in  question.  In  the  application 
of  this  principle,  the  courts  have  usually 
proceeded  upon  the  theory  that  a  merely 
visual  or  ocular  inspection  of  external  con- 
ditions does  not  satisfy  the  full  measure  of 
a  master's  obligations  where  the  servant's 
safety  depends  upon  the  soundness  of  the 
material  of  which  an  instrumentality  is 
composed."  In  this  case,  nothing  but  the 
reputation  of  the  dealer  is  offered  by  the 
company  as  a  full  duty  to  its  employees  in 
one  of  the  most  hazardous  employments 
men  engage  in. 

In  Richmond  &  D.  R.  Co.  v.  Elliott,  149 
U.  S.  266,  37  L.  ed.  728,  13  Sup.  Ct.  Rep. 
837,  which  was  an  action  for  damages  by. 
reason  of  a  defect  in  an  iron  casting,  and 
where  no  reasonable  examination  or  in- 
spection would  have  disclosed  the  same,  and 
where  the  court  relieved  the  master  from 
responsibility  because  of  the  almost  undis- 
coverable  defect  in  the  appliance,  it  was 
nevertheless  said:  "With  regard  to  the  de- 
fect in  the  iron  casting  which  seems  to  have 
been  revealed  by  the  explosion,  it  may  be  said 
that  it  is  not  necessarily  the  duty  of  a  pur- 
chaser of  machinery,  wjiether  simple  or 
complicated,  to  tear  it  to  pieces  to  see  if 
there  be  not  some  latent  defect.  .  .  . 
We  do  not  mean  to  say  that  it  is  never  the 
duty  of  a  purchaser  to  make  tests  or  ex- 
aminations of  his  own,  or  that  he  can  al- 
ways and  wholly  rely  upon  the  assumption 
that  the  manufacturer  has  fully  and  suf- 
ficiently tested.  It  may  be,  and  doubtless 
often  is,  his  duty  when  placing  the  ma- 
chine in  actual  use  to  subject  it  to  ordi- 
nary tests  for  determining  its  strength  and 
efficiency.  Applying  these  rules,  if  the  rail- 
road company,  after  purchasing  this  en- 
gine, made  such  reasonable  examination  as 
was  possible,  without  tearing  the  machinery 
to  pieces,  and  subjected  it  fully  to  all  the 
ordinary  tests  which  are  applied  for  deter- 
mining the  efficiency  and  strength  of  com- 
pleted engines,  and  such  examination  and 
tests  had  disclosed  no  defect,  it  cannot  in 
an  action  by  one  who  is  a  stranger  to  the 
company  be  adjudged  guilty  of  negligence 
because  there  was  a  latent  defect,  one  which 
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subsequently  caused  the  destruction  of  the 
engine  and  injury  to  such  party." 

In  Morton  v.  Detroit,  B.  <J.  &  A.  R  Co. 
81  Mich.  423,  46  N.  W.  Ill,  Mr.  Justice 
Cahill,  in  discussing  the  4u^y  of  employers 
in  this  regard,  says:  "The  managers  of 
railroad  companies  are  engaged  in  con- 
ducting for  profit  a  business  which,  at  the 
best,  is  hazardous  to  human  life.  In  pro- 
viding sound  tools  and  safe  appliances  for 
the  use  of  their  employees,  their  plain  duty,, 
to  say  nothing  of  the  dictates  of  humanity, 
requires  great  vigilance;  they  cannot  be 
heard  to  excuse  themselves  from  taking  all 
reasonable  care  on  the  ground  that  care  in- 
volves labor  or  expense.  .  •  .  They  can- 
not be  held  responsible  for  hidden  defects 
in  tools  or  appliances  if  they  have  used 
reasonable  care  in  procuring  them,  but  they 
are  not  absolved  from  the  duty  of  testing 
or  inspection  because  they  have  bought  in 
the  open  market  of  reputable  dealers,  or 
employed  competent  workmen  to  construct 
them.  If  any  defect  exists  which  a  careful 
test  or  inspection  would  have  discovered,, 
the  master  must  be  held  to  have  knowledge 
of  such  defect,  and  to  be  responsible  for  it." 
See,  also,  in  support  of  this  doctrine,  Hoea 
V.  Ocean  S.  S.  Co.  66  App.  Div.  259,  67  N. 
Y.  Supp.  782;  San  Antonio  Edison  Co.  v» 
Dixon,  17  Tex.  Civ.  App.  320,  42  S.  W. 
1009;  Anderson  v.  Fielding,  92  Minn.  42^ 
104  Am.  St.  Rep.  665,  99  N.  W.  357. 

In  Mather  v.  Rillston,  156  U.  S.  399,  39 
L.  ed.  470,  15  Sup.  Ct.  Rep.  464,  the  court, 
speaking  of  the  degree  of  care  required  in 
the  use  of  such  dangerous  instrumentalities 
as  power  and  oil,  from  whatever  source 
procured,  said:  "Occupations,  however  im- 
portant, which  cannot  be  conducted  with- 
out necessary  danger  to  life,  body,  or  limb, 
should  not  be  prosecuted  at  all  without  all 
reasonable  precautions  against  such  dangers 
afforded  by  science.  The  necessary  danger 
attending  them  should  operate  as  a  pro- 
hibition to  their  pursuit  without  such  safe- 
guards. Indeed,  we  think  it  may  be  laid 
down  as  a  legal  principle  that  in  all  occu- 
pations which  are  attended  with  great  and 
unusual  danger  there  must  be  used  all  ap- 
pliances readily  attainable,  known  to 
science,  for  the  prevention  of  accidents,  and 
that  the  neglect  to  provide  such  readily  at- 
tainable appliances  will  be  regarded  a» 
proof  of  culpable  negligence.  If  an  occu- 
pation attended  with  danger  can  be  prose- 
cuted by  proper  precautions  without  fatal 
results,  such  precautions  must  be  taken  by 
the  promoters  of  the  pursuit  or  employers 
of  laborers  thereon."  In  4  Thompson  oa 
Negligence,  §  3784,  is  the  following  state- 
ment in  respect  to  the  necessity  of  inspec- 
tion: "No  other  rule  can  be  stated  upoik 
this  subject  than  to  say  that  it  is  the  duty 
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of  the.  master  to  resort  to  such  tests  as  are 
practicable  and  are  reasonable,  having 
reference  to  the  character  of  the  machine 
or  appliance,  and  to  the  nature  and  extent 
of  the  danger  to^be  avoided.  It  has  been 
reasoned  that  the  master  is  not  required  to 
resort  to  tests  which  are  impracticable,  un- 
reasonable, or  oppressive,  or  which  would  be 
incompatible  with  the  proper  furtherance 
of  his  business,  and  which  are  only  required 
to  insure  absolute  safety,  which  is  tanta* 
mount  to  saying  that  the  master  does  not 
fltand  liable  as  an  insurer,  but  is  liable  only 
for  the  exercise  of  reasonable  or  ordinary 
care,  which  is,  as  in  other  cases,  a 
care  in  proportion  to  the  danger  to  be 
avoided.  But,  on  the  other  hand,  where  the 
result  of  a  breaking  of  the  machine  or  ap- 
pliance would  be  a  calamity  to  the  servant, 
the  law  will  not  always  excuse  a  mere 
visual  inspection,  but  will  leave  it  to  the 
jury  to  say  whether  some  sufficient  test 
ought  not  to  have  been  applied."  And 
again  in  4  Thompson  on  Negligence,  §  3990, 
the  identical  claim,  the  excuse  of  the  de- 
fendant, is  discussed  in  the  following  lan- 
guage: "The  'reputable  manufacturer' 
doctrine  ...  is  not  that  a  master  is 
exonerated  from  liability  for  dangerous  de- 
fects in  machinery,  tools,  and  appliances 
which  he  purchases  from  a  reputable  manu- 
facturer by  reason  of  a  manufacturer  being 
reputable;  but,  fairly  stated,  it  is  that  a 
master  who  buys  machinery,  tools,  and  ap- 
pliances from  a  reputable  maker,  and  who 
also  uses  reasonable  care  in  inspecting  and 
setting  them  up  and  in  putting  them  into 
use  or  operation,  is  not  liable  to  an  em- 
ployee for  injury  resulting  from  the  negli- 
gence of  the  maker  in  using  improper  ma- 
terials, or  in  doing  the  work  in  an  im- 
proper manner.  So  stated,  the  doctrine  is 
entirely  consistent  with  the  principle  which 
assigns  the  duty  of  the  master  of  exercising 
reasonable  care  in  these  particulars  to  that 
class  of  primary,  absolute,  and  unassignable 
duties  which  the*  master  cannot  cast  off. 
The  fact  that  he  purchases  the  machine, 
tool,  or  appliance  from  a  reputable  manu- 
facturer does  not  excuse  his  own  negligence 
in  inspecting  it,  in  testing  it,  and  in  set- 
ting it  up,  but  is  a  circumstance  entering 
into  the  general  ingredient  of  evidence 
speaking  on  the  question  whether  or  not  he 
has  exercised  reasonable  care  in  the 
premises.  The  purchase  of  the  machine, 
tool,  or  appliance  from  a  reputable  maker 
does  not  alone  excuse  him." 

We  are  then  led  to  the  inevitable  conclu- 
sion that  while,  as  an  abstract  proposition, 
tiie  rule  contended  for  by  the  company  cor- 
rectly states  the  law,  yet  its  full  statement, 
witii  all  its  limitations  and  restrictions  and 
modifications,  will  not,  standing  alone,  an- 
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swer  as  an  excuse  for  the  company,  or  a 
defense  to  the  charge  of  negligence  aa  made 
by  the  plaintiff,  unless  the  jury  found  from 
all  the  facts  and  circumstances  of  the  whole 
case  that  the  company,  throughout  the  en- 
tire transaction,  used  such  care  and 
caution  as  was  reasonable  and, prudent,  hav- 
ing in  view  the  nature  and  character  of  the 
instrumentality  furnished,  and  the  hazards 
of  the  employment.  And  we  believe  that  no 
harm  was  done  the  company  in  refusing  to 
give  instruction  No.  3,  requested  by  the 
company,  and  refused  by  the  court,  for  the 
reason  that  the  subject-matter  therein 
treated  was  fully,  fairly,  and  correctly 
stated  and  covered  by  the  court  in  its 
general  charge  to  the  jury,  and  that  the  in- 
struction requested  did  not  state  the  true 
rule  fully  and  correctly.  The  general 
charge,  and  especially  instructiona  num- 
bered 7,  9,  and  10,  which  we  insert  below, 
to  our  minds'  cover  this  phase  of  the  case 
admirably,  and  protect  alike,  without  undue 
emphasis  on  any  point,  the  interesta  of  the 
company  and  the  plaintiff  as  welL  .  In 
order  that  we  may  not  be  misunderstood,  we 
quote  literally  the  following  instructions, 
given  by  the  court  in  the  general  charge: 

"Instruction  No.  7.  You  are  instructed 
that  the  operator  of  a  coal  mine  is  not  an 
insurer  of  the  lives  of  the  men  employed  by 
him  or  it.  The  operator  is  required  only  to 
exercise  ordinary  care  in  providing  the  men 
working  for  him  a  safe  place  to  work  and 
with  safe  appliances  with  which  to  do  the 
work,  and  by  'ordinary  care'  I  mean  such 
care  as  a  reasonably  prudent  man  would 
use  in  the  conduct  of  his  own  business 
under  like  circumstances." 

"Instruction  No.  9.  You  are  instructed 
that  the  defendant,  in  order  to  be  .relieved 
from  liability  for  the  injuries  received  by 
its  employees  from  the  use  of  defective  ma- 
terials, is  not  required  to  furnish  the  best 
materials  known,  or  to  subject  such  as  he 
does  supply  to  an  analysis,  to  determine 
what  hazard  may  be  incurred  in  their  use; 
but  the  defendant  is  only  required  to  use 
ordinary  care  in  the  purchase  of  suitable 
materials  for  the  purposes  for  which  said 
materials  are  intended,  and  in  the  use  of 
such  materials  to  follow  the  ordinary  usage 
of  the  business  as  conducted  by  prudent 
men.  You  are  further  instructed  that  if  a 
coal  company  purchase  a  lot  of  oil  from  a 
reputable  manufacturer  under  a  warranty 
that  it  is  a  non inflammable  lubricating  oil. 
and  after  a  large  portion  of  said  oil  has 
been  used  without  an  accident  or  explosion 
from  becoming  ignited,  and  then  on*  barrel 
of  such  oil  becomes  ignited,  and  is  found  to 
be  inflammable,  then  the  jury  may  take  into 
consideration  all  of  such  facts  and  circum- 
stances in  determining  whether  or  not  the 
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defendant   company  was  guilty    of    negli- 
gence in  the  use  of  Baid  oil  in  its  mine. 

"Instruction  No.  10,  The  jury  is  instruct- 
ed that  it  is  the  duty  of  a  master  to  use 
reasonable  care  to  sec  that  appliances  and 
materials  furnished  for  use  by  its  servants 
are  reasonably  safe  and  suitable  appliances 
and  materials  for  the  use  and  purposes  for 
which  they  are  intended,  and  this  includes 
the  necessity  of  using  the  same  degree  of 
care  in  the  matter  of  observation  and  in- 
spection to  discover  the  character  of  the 
appliances  and  materials  so  furnished.  And 
this  reasonable  care  varies  according  to  the 
danger  to  be  avoided  and  according  to  the 
character  of  the  appliance  or  material  so 
furnished.  So  in  the  matter  of  furnishing 
oil  for  the  use  of  its  servants  in  lubricat- 
ing the  cars  down  in  the  mine,  in  this  case, 
the  defendant  company  was  bound  to  use 
reasonable  care  to  inspect  and  ascertain 
what  sort  of  oil  was  furnished,  and  to  use 
the  same  care  to  furnish  a  reasonably  safe 
and  suitable  oil;  and  the  jury  are  to  de- 
termine what  would  be  the  reasonable  care 
the  company  should  exercise  in  respect  to 
tiie  inspection  and  use  of  this  oil,  and 
whether  what  was  done  by  the  company,  if 
anything,  in  this  respect,  was  the  exercise 
of  the  reasonable  care  a  reasonably  prudent 
man  would  have  exercised  in  such  a  case. 
You  are  also  instructed,  however,  that, 
where  a  breach  of  this  duty  has  occurred, 
protection  or  excuse  cannot  be  had  by  show- 
ing only  a  contract  or  guaranty  respecting 
the  matter  by  some  third  person.  A  re- 
liance upon  such  contract  or  guaranty  does 
not  necessarily  show  the  exercise  of  the  de- 
gree of  care  required;  but  it  is  for  you  to 
say  whether,  under  the  facts  and  circum- 
stances, and  considering  the  nature  of  the 
substance  being  furnished  and  the  danger 
incident  to  its  use,  if  unsafe,  other  and 
further  inspection  should  have  been  made 
before  sending  the  oil  down  into  the  mine." 
To  our  minds,  the  learned  trial  judge,  with 
41  fairness  and  exactness  to  be  commended, 
covered  the  question  of  "reputable  manu- 
facturer," care,  etc.,  in  these  instructions, 
in  such  a  manner  that  the  company  has  no 
reason  to  complain.  The  charge  is  not  only 
comprehensive  as  to  the  issues  involved,  but 
is  a  correct  and  exceedingly  fair  statement 
ot  the  law,  and,  in  fact,  is  more  favorable  to 
the  contention  of  the  company  thap  the 
facts  warranted. 

In  this  case  it  must  be  remembered  that 
several  negligent  acts  of  the  defendant  com- 
pany were  complained  of,  and  it  is  suf- 
dcient  if  the  minds  of  the  jurors  are  fairly 
-directed  to  each  of  the  actionable  grounds 
in  a  general  way,  and  if  a  proper  inatruc- 
-tion  has  been  made  in  respect  to  the  degree 
of  care  required  of  the  master  in  his  con-,i 
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duct,  with  respect  to  the  working  place  and 
appliance  furnished  his  servants,  such  aa 
we  have  seen  was  given  by  the  court  in  this 
case,  it  then  remains  for  the  jury  to  deter- 
mine whether  the  master  was  exercising  the 
degree  of  care  as  was  required  by  law  and 
as  defined  by  the  court  in  its  instructions. 
The  court  in  its  closing  instruction  told  the 
jury  that  it  was  for  them  to  say  whether, 
under  all  the  facts  and  circumstances  of  the 
whole  case,  and  considering  the  nature  of 
the  substance  being  furnished  and  the  dan- 
gers incident  to  its  use,  if  unsafe,  other  and 
further  inspection  should  have  been  made 
before  'sending  the  oil  down  into  the  mine. 

Instruction  No.  11,  requested  by  the  de- 
fendant, which  deals  with  the  subject  of 
proximate  cause,  was  properly  refused  by 
the  court,  for  the  reason  ^at  there  was  no 
question  of  proximate  cause  in  this  case. 
And  this  appears  not  only  from  the  evi- 
dence, or  rather  from  the  lack  of  evidence, 
but  also  by  the  conduct  of  the  company 
throughout  the  trials  and  by  admissions  in 
their  brief.  Yet  the  fact  remains  and  can- 
not be  successfully  disputed  that  even  this 
phase  of  the  case  was  properly  covered  by 
the  instructions  of  the  court.  Neither  was 
it  necessary  for  the  court  to  specifically  in- 
struct that  the  knowledge  of  the  master  of 
this  defect  in  the  oil  was  necessary,  for  it  is 
the  established  rule  of  law  that,  where 
knowledge  is  essential  to  charge  the  master, 
negligent  ignorance  is  equivalent  to  knowl- 
edge. Besides,  §  36  of  article  9  of  the 
Constitution  of  the  state  of  Oklahoma  pro- 
vides that  a  master  is  made  liable  for  the 
negligent  acts  of  all  its  servants;  and  under 
this  provision  of  the  Constitution,  if  one 
employee  of  a  master  negligently  makes  use 
of  a  dangerous  instrumentality  to  the  in- 
jury of  another  servant,  the  latter  may  re- 
cover from  the  master. 

The  further  consideration  of  alleged  er- 
rors, in  view  of  the  foregoing  conclusions,  is 
rendered  unnecessary.  Their  consideration 
could  in  no  wise  affect  the  determination 
of  this  case.  The  question  of  deceased's 
contributory  negligence  cannot  be  urged,  for 
that  phase  of  the  case  was  wholly  waived 
by  the  company  at  the  trial,  and  the  rule  is 
well  established  that  where  there  is  no  evi- 
dence tending  to  show  contributory  negli- 
gence, it  is  not  error  to  refuse  to  give  an 
instruction  on  the  subject.  It  is  also  set- 
tled that  it  is  not  error  to  refuse  to  give 
instructions  offered  which  in  themselves  cor- 
rectly state  a  rule  of  law,  if  the  court  in 
its  general  charge  has  covered  the  points. 
In  the  case  at  bar  we  are  unable,  from  a 
careful  review  of  the  entire  record,  to  dis- 
cover any  error  of  such  importance  as  would 
authorize  or  warrant  an  interference  with 
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press  Co.  26  Tex.  Civ.  App.  235,  62  S.  W. 
116;  People  V.  Chretien,  137  Cal.  450,  70 
Pac.  305. 

No  policy  of  secrecy  should  prevent  de- 
fendant from  establishing  the  invalidity  of 
the  indictment  by  the  only  witnesses  to 
the  facts. 

State  V.  Campbell,  73  Kan.  688,  9  L.R.A. 
(N.S.)  533,  85  Pac.  784,  9  Ann.  Cas.  1203; 
1  Greenl.  Ev.  §  252;  Territory  v.  Hart,  7 
Mont  42,  14  Pac.  768;  Atwell  T.  United 
States,  17  L.R.A.(N.S.)  1049,  89  C.  C.  A. 
97,  162  Fed.  97,  15  Ann.  Cas.  263;  22  Cye. 
423;  Jenkins  v.  State,  35  Fla.  737,  48  Am. 
St.  Rep.  276,  18  So.  182. 

The  plea  shows  but  a  single  offense,  and 
the  former  convictions  are  a  bar  to  this 
indictment. 


Sadberry  T.  State,  39  Tex.  Crim.  Rep. 
467,  46  S.  W.  639;  Peck  v.  State,  54  Tex. 
CriuL  Rep.  81,  111  S.  W.  1019,  16  Ann.  Cas. 
583;  Wright  v.  State,  17  Tex.  App.  162; 
Hurst  V.  State,  86  Ala.  604,  11  Am.  St.  Rep. 
79,  6  So.  120;  Gunter  v.  State,  111  Ala. 
23,  56  Am.  St.  Rep.  17,  20  So.  632;  Clem 
v.  State,  42  Ind.  420,  13  Am.  Rep.  369; 
Sipple  V.  People,  10  111.  App.  144;  Paschal 
V.  State,  49  Tex.  Crim.  Rep.  Ill,  90  S.  W. 
878;  Cook  ▼.  State,  43  Tex.  Crim.  Rep.  182, 
96  Am.  St.  Rep.  854,  63  S.  W.  872;  Pizano 
V.  State,  20  Tex.  App.  139,  54  Am.  Rep. 
511;  Woodford  ▼.  People,  62  N.  Y.  ll7,  20 
Am.  Rep.  464;  State  v.  Egglesht,  41  Iowa, 
574,  20  Am.  Rep.  612. 

The  second  count  in  the  indictment  em- 
braced the  offense  of  attempt  to  disfigure, 


biting  off  the  end  of  a  person's  nose  or  a 
joint  from  a  finger  was  said  not  to  be  a 
wounding,  as  the  statute  was  intended  to 
apply  to  wounding  produced  by  some  in- 
'Strument,  and  not  by  the  hands  or  teeth. 

And  in  Rex  v.  Stevens,  1  Moody,  C.  C. 
409,  it  was  held  by  a  court  divided  seven 
to  six  that  biting  off  a  finger  did  not  amount 
to  maiming,  as  some  instrument  must  be 
used  to  bring  it  within  the  statute. 

However,  in  Reg.  v.  Duffill,  1  Cox,  C.  C. 
49,  where  it  was  contended  that  to  cone 
within  the  statute,  the  wounding  must  have 
been  done  by  some  instrument,  the  court 
held  that  a  kick  with  a  boot  was  sufiBcient. 

In  United  States  v.  Askins,  4  Cranch  C. 
€.  98,  Fed.  Cas.  No.  14,471,  biting  was  said 
not  to  be  equivalent  to  cutting  as  used  in 
a  mayhem  statute. 

A  number  of  cases  in  this  country,  how- 
ever, hold  that  the  means  used  is  imma- 
terial. 

Thus,  in  United  States  v.  Scroggins, 
Hempst.  478,  Fed.  Cas.  No.  16,243,  a  prose- 
cution for  mayhem,  the  court  says:  '*The 
particular  mode  of  doing  it,  aa  by  stabbing, 
•cutting,  shooting,  or  striking,  or  the  par- 
ticular weapon  or  instrument  used,  is  not 
material.  The  real  inquiry  is  whether  a 
limb  or  member  has  been  disabled  or  dis- 
figured purposely  and  maliciously,  and  with 
intent  to  maim  or  disfigure;  and  if  so,  the 
offense  is  complete." 

In  Baker  v.  State,  4  Ark.  66,  under  a  stat- 
ute declaring  maiming  to  consist  ."in  un- 
lawfully disabling  a  human  being  by  de- 
priving him  of  the  use  of  a  limb  or  mem- 
ber, or  rendering  him  lame  or  defective  in 
hodily  vigor,"  the  court  says  it  is  immate- 
rial by  what  means  or  with  what  instru- 
ment the  injury  described  by  the  statute  is 
inflicted. 

In  State  t.  Mairs,  1  N.  J.  L.  458,  in  which 
defendants  were  charged  with  mayhem  in 
wilfully  and  deliberately  cutting  off  the  nose 
of  the  prosecuting  witness,  the  court  said 
that  whether  this  was  effected  by  one  in- 
strument or  another  was  perfectly  imma- 
terial. 

And  in  State  ▼.  Cody,  18  Or.  506,  23  Pac. 
891,   24   Pac.   895,   under  a  statute  using  | 
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the  words  ''cut  or  slit  or  mutilate  the  nose 
or  lip,"  the  court  said  the  employment  of 
any  direct  means  in  the  accomplishment  of 
the  results  mentioned  would  be  sufficient. 

As  to  whether  the  means  used  must  have 
been  the  direct  cause  of  the  injuiy,  it  was 
held  in  Reg.  v.  Spooner,  6  Cox,  C.  C.  392, 
that  the  wounding  must  be  direct,  and  that 
an  injury  resulting  from  the  injured  person 
striking  something  in  falling  as  the  result 
of  a  blow  does  not  amount  to  wounding  with 
intent  to  maim,  disfigure,  or  disable. 

However,  in  Rex  v.  Sheard,  7  Car.  ft  P. 
846,  where  the  prosecutor  was  injured  by  be- 
ing struck  by  defendant  on  the  hat  with  an 
air  gun,  it  was  apparently  contended  that 
the  act  did  not  come  within  the  statute  be- 
cause the  weapon  used  did  not  come  in 
contact  with  prosecutor's  head,  but  that 
the  wound  was  caused  by  the  violence  with 
which  the  hat  was  struck;  but  the  court 
held  that  the  act  waa  a  wounding  within 
the  statute. 

And  in  Carpenter  ▼.  People,  31  Colo.  284, 
72  Pac.  1072,  which  was  a  prosecution  for 
maiming  by  depriving  prosecuting  witness 
of  an  ear,  the  state  alleged  that  defendant 
bit  off  the  ear,  while  defendant  said  that  he 
threw  complainant  to  tBe  ground  and  the 
ear  was  severed  as  a  result  of  the  fall;  but 
the  court  said  that  the  only  question  for 
determination  was  whether  defendant  un- 
lawfully deprived  the  prosecuting  witness  of 
his  ear. 

In  Rex  V.  Owens,  1  Moody,  C.  C.  205,  de- 
fendant was  held  to  have  been  guilty  of 
maiming  a  mare,  within  the  meaning  of  a 
statute,  by  destroying  one  of  her  eyes  by 
pouring  acid^nto  it. 

To  sustain  a  charge  of  attempt  to  maim, 
the  means  used  must  be  such  as  would  natu- 
rally have  that  effect.  Thus,  in  Dahlberg  v. 
People,  226  III.  485,  80  N.  E.  310,  which  was 
a  prosecution  for  attempt  to  commit  may- 
hem, under  a  statute  defining  mayhem  as, 
among  other  things,  putting  out  or  destroy- 
ing an  eye  with  malicious  intent  to  maim 
or  disfigure,  it  was  held  that  the  charge  was 
not  sustained  by  showing  that  defendant  at- 
tempted to  throw  red  pepper  into  the  eyes 
of  the  proeecuting  witness,  inasmuch  as  the 
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an  aggravated  assault  and  battery,  and 
the  verdict  should  have  named  the  offense  of 
which  appellant  was  found  giulty. 

Evans  v.  State,  57  Tex.  Crim.  Rep.  174, 
122  S.  W.  392;  Moody  v.  State,  —  Tex. 
Crim.  Rep.  — ,  105  S.  W.  1127;  Winzell  v. 
State,  47  Tex.  Crim.  Rep.  267,  83  S.  W. 
187;  Johnson  v.  State,  30  Tex.  App.  419,  28 
Am.  St.  Rep.  930,  17  S.  W.  1070. 

Mr.  C.  E.  Lane,  Assistant  Attorney  Gen- 
eral, for  the  State.  ^ 

Davidson,  P.  J.,  delivered  the  opinion  of 
the  court: 

The  indictment  contains  two  counts.  Ap- 
pellant was  convicted  under  the  second 
count,  which  charged  him  with  unlawfully 
making  an  assault  upon  Stella  Lee  for  the 
purpose  of  disfiguring  her,  and  that  he  did 
wilfully  and  maliciously  attempt  to  disfig- 
ure the  said  Stella  Lee,  and  did  wilfully  and 
maliciously  attempt  to  place  a  mark  upon 
Uie  face  of  the  said  Stella  Lee  by  mean's  of 
carbolic  acid,  by  then  and  there  wilfully 
and  maliciously  casting  and  throwing  car- 
bolic acid  into  and  upon  the  face  of  the  said 
Stella  Lee,  with  the  intent  then  and  there 
on  the  part  of  the  said  Major  Lee  to  wil- 
fully   and    maliciously    disfigure    the    said 

effect  of  red  pepper  was  not  to  destroy  or 
permanently  injure  an  eye  in  which  it 
should  be  placed. 

In  California  the  statute  specifically  men- 
tions the  throwing  of  vitriol  or  other  cor- 
rosive chemical  for  the  purpose  of  disfigur- 
ing. People  V.  Stanton,  106  Cal.  139,  39 
Pac.  525. 

The  nature  of  the  means  used  in  inflicting 
an  injury  amounting  to  mayhem  may  be  im- 
portant as  bearing  upon  the  question  of  in- 
tent. 

Thus,  in  State  v.  MaFoo,  110  Mo.  7,  33 
Am.  St.  Rep.  414,  19  S.  W.  222,  where  de- 
fendant was  charged  with  throwing  some 
corrosive  liquid  into  the  face  of  a  child,  de- 
stroying his  eyes,  the  court  said:  "If  she 
did  this,  the  court  correctly  told  the  jury 
the  law  presumed  she  intended*  the  natural 
consequence  of  her  act,  and  from  the  in- 
tentional throwing  of  such  a  dangerous  in- 
strumentality into  the  eyes  of  a  child,  the 
jury  might  infer  malice." 

And  in  State  v.  Nerzinger,  220  Mo.  36, 
119  S.  W.  379,  which  was  a  prosecution  for 
destroying  the  eyes  of  a  person  by  throw- 
ing sulphuric  acid  into  them.  Under  a  stat- 
ute providing  that  "every  person  who  shall, 
on  purpose  and  of  malice  aforethought, 
.  .  .  put  out  an  eye  ...  of  any  per- 
son, with  intent  to  kill,  maim,  or  disfigure 
such  person,  shall  be  adjudged  guilty  of 
mayhem,"  it  was  held  that  if  the  jury  found 
that  defendant  knowingly  and  wilfully 
threw  sulphuric  acid  into  the  face  of  prose- 
cuting witness,  the  law  would  presume  that 
it  was  done  with  malice  aforethought,  and 
with  intent  to  destroy  her  eyes. 
40  L.R.A.(N.8.) 


Stella  Lee  as  aforesaid,  against  the  peace 
and  dignity  of  the  state. 

Appellant  moved  to  quash  the  indictment 
for  several  reasons.     Putting  this  proposi- 
tion to  appellant  in  its  essence,  the  conten- 
tion is  that,  inasmuch  as  the  statute  ust?" 
the  words,  "by  means  of  a  knife  or  other 
instrument  upon  the  face  or  other  part  of 
the  person,"  in  the  definition  of  disfiguring, 
carbolic  acid  is  not  such  an  instrument  as 
is  meant  by  the  statute.    His  contention  i» 
that  by  applying  the  rule  of  ejusdem  gen- 
eris that  the  expression,  "or  other  instru- 
ment," carries  with  it  the  idea  that  it   is 
such  other  instrument,  and  that  such  other 
instrument  must  be  of  the  same  character 
or  kind  as  the  knife.    We  cannot  agree  with 
counsel.    In  looking  at  this  statute  we  must 
take  the  legislative  intent  in  enacting   it. 
The  purpose  of  this  statute  was  to  prevent 
the  person  assaulted  from  being  disfigured, 
and  did  not  confine  tiie  manner  or  means  of 
disfiguring  simply  to  a  knife  or  means  of 
that  peculiar  class  or  kind.    The  word  "in- 
strument" there,   under  the  legislative   in* 
tent,  has  a  broader  significance  and  a  wider 
meaning,  and  evidently  means  and  was  in- 
tended to  mean  any  means  by  which  the 
face  or  other  part  of  the  person  should  be 


In  O'Brien  v.  State,  31  Ohio  C.  C.  33,  a 
conviction  of  assault  with  intent  to  maim 
was  sustained,  under  a  statute  which 
amounted  to  the  common-law  definition  of 
maiming,  upon  it  being  shown  that  one  of 
defendants  struck  the  prosecuting  witncs;^ 
over  the  head  with  a  piece  of  gas  pipe 
wrapped  in  paper,  and  that  they  were  driven 
off  by  him  when  he  drew  a  revolver  and  shot 
one  of  their  number,  it  appearing  that  the 
assault  grew  out  of  a  conflict  as  to  whether 
a  certain  job  should  be  done  by  union  or 
nonunion  labor. 

In  Neblett  v.  State,  47  Tex.  Crim.  Rep. 
573,  85  S.  W.  813,  defendant  was  convicted 
of  maiming  by  lighting  a  cannon  cracker 
held  by  prosecuting  witness,  resulting  in 
blowing  off  his  hand;  and  it  was  held  that 
it  was  not  necessary,  in  order  to  show  that 
the  wilful  and  malicious  act  of  defendant 
applied  to  the  maiming,  to  describe  the 
cracker  as  being  a  dangerous  device,  to  de- 
fendant's knowledge,  and  that  he  set  fire  to 
it  with  the  intention  of  destroving  the  hand. 

In  Davis  v,  State,  22  Tex.*App.  45,  2  S. 
W.  630,  the  court  says  that  if  the  means 
used  were  such  as  would,  in  the  manner 
used,  ordinarily  result  in  maiming,  the  law 
presumes  that  the  intention  was  to  maim. 

And  in  People  v.  Wright,  93  Cal.  664,  » 
Pac.  240,  which  was  a  prosecution  for  may- 
hem in  biting  off  a  portion  pf  the  ear  of 
one  who  attempted  to  separate  defendant 
and  another,  who  were  fighting,  the  eoort 
said  that  the  atrocity  of  the  act  itself  cre- 
ated a  presumption  that  it  was  intended. 
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disfigured.  The  general  definition  of  an 
instrument  is  *'one  who  or  that  which  is 
made  a  means  or  cause  to  serve  a  purpose." 
We  understand  this  is  the  meaning  to  be 
given  the  word  "instrument"  in  this  stat- 
ute. This  definition  has  been  upheld  in 
various  authorities^  and  we  cite  Magnon  v. 
United  States  (C.  C.)  66  Fed.  151,  and 
United  States  v.  Magnon,  18  G.  G.  A.  43,  35 
U.  S.  App.  828,  71  Fed.  293.  The  case  of 
Ex  parte  Muckenfuss,  52  Tex.  Grim.  Rep. 
467,  107  S.  W.  1131,  recognizes  very  fully 
the  doctrine  here  announced,  and  a  careful 
review  of  that  case  and  the  cited  authori- 
ties in  our  judgment  justifies  the  conclu- 
sion that  we  reach  in  regard  to  the  statute 
under  which  this  indictment  was  framed. 
For  authorities  generally  see  36  Gyc. 

2.  Appellant  coistends  that  the  indict- 
ment should  have  been  quashed  because  it 
was  found  by  the  grand  jury  without  wit- 
nesses or  testimony  before  them  upon  which 
to  predicate  such  finding.  This  question 
has  been  settled  adversely  to  appellant  in 
quite  a  number  of  cases  in  Texas.  Kings- 
bury V.  State,  37  Tex.  Grim.  Rep.  259,  39 
8.  W.  365;  Terry  v.  State,  15  Tex.  App. 
66;  Dockery  v.  State,  35  Tex.  Grim.  Rep. 
487,  34  S.  W.  281.  There  are  quite  a  num- 
ber of  other  cases  laying  down  the  same 
doctrine. 

3.  Appellant  contends  that  the  judgment 
should  have  been  set  aside  and  appellant 
permitted  to  file  a  plea  of  former  convic- 
tion. This  comes  too  late  after  the  trial 
had  been  had.  If,  as  a  matter  of  fact,  ap* 
pellant  had  been  convicted  previously  fo? 
throwing  the  carbolic  acid  upon  two  other 
women  who  were  with  his  wife  at  the  tim^. 
he  threw  it  into  her  face,  those  facts  were 
known  to  him.  It  would  hardly  be  pre- 
sumed that  he  could  have  been  punished  by 
incarceration  in  jail,  or  in  any  other  man- 
ner punished  by  the  jury,  without  his  know- 
ing that  fact.  A  plea  of  jeopardy  must  be 
made  before  the  trial  of  the  case  on  its  mer- 
it. It  goes  to  the  jury  along  with  the  oth- 
er matters  to  be  decided  by  them,  upon  a 
showing  to  the  effect  that  the  party  filing 
the  plea  has  been  previously  punished  or  ac- 
quitted, as  the  case  may  be.  We  do  not 
believe  the  court  was  in  error  in  not  setting 
aside  the  judgment  in  order  that  the  de- 
fendant might  plead  jeopardy. 

4.  It  is  contended  that  the  court  erred 
in  not  granting  appellant's  request  ta  have 
the  verdict  as  returned  by  the  jury  cor- 
rected, and  that,  as  returned,  it  is  nvt  sufll- 
cient.  The  verdict  found  appellant  guilty 
under  the  second  count  of  the  indictment 
specifically,  and  allotted  him  a  term  in  the 
penitentiary  of  two  years.  The  point  of 
appellant's  contention  is  that,  inaamuch  as 
40  L.R.A.(N.S.) 


the  court  submitted  aggravated  assault,  and 
the   jury   did   not   specify    in   the   verdict 
whether  they  convicted  of  the  disfiguring  or 
the    aggravated    assault,    and    refused    ap- 
pellant's request  to  have  it  corrected,  there- 
fore the  verdict  is  insufficient.     Under  the 
circumstances  of  this  case,  we  are  of  opin- 
ion this  proposition  is  not  well  taken.     It 
is   sometimes   the   case   where   the   verdict 
must  specify  of  which  offense  the  conviction 
is  had,  and  always*  this  is  the  rule  where 
the  conviction  was  for  murder,  because  the 
statute  imperatively  so  demands.     It  may 
also  bis  necessary  in  some  cases  for  the  jury 
to  specify  of  what  degree  the  conviction  is, 
out  that  is  usually  where  the  verdict  found 
might  apply  to  either  one  of  the  offenses 
or  punishments  charged  by  the  court  to  the 
jury.    This  is  illustrated  in  convictions  for 
assault  where  the  fine  is  $25,  and  the  court 
has  submitted  to  the  jury  aggravated  and 
simple  assault.    It  has  been  held  it  is  nec- 
essary for  the  jury  in  such  cases  to  specify 
what  degree,  because  $25  is  the  lowest  fine 
for    aggravated    assault,    and    the    highest 
punishment    for    simple    assault,    and    the 
verdict  is  indefinite  and  uncertain,  in  that 
it  fails  to  specify  of  which  degree  the  con- 
viction is  had.    In  this  case  there  can  be  no 
trouble,  because   appellant  could  not  have 
been  convicted  of  aggravated  assault  with 
the  punishment  assessed  against  him.    The 
punishment  imposed  by  the  jury   in  their 
verdict  applies  alone  to  the  charge  of  dis- 
figuring.    It  could   not   possibly   apply  to 
aggravated  assault.     Had   the  jury  found 
the  defendant  guilty  and  assessed  a  pecu- 
niary fine  only,  the  trouble  would  have  been 
serious,   because  they  could  convict  of  ag- 
gravated assault  with  %  fine  not  less  than 
$25  nor  more  than  $1,000,  or  in  an  assault 
to  disfigure  the  jury  could  also  impose  a 
pecuniary  fine  not  to  exceed  $1,000,  or  they 
could  convict  with   a  ^penitentiary  punish- 
ment.    In  this  case,  as  shown  by  the  ver- 
dict, appellant  was  allotted  two  years  in 
the    penitentiary.      As   before    stated,    this 
could  not  under  any  circumstances  be  im- 
puted  to  aggravated  assault  as  a  punish- 
ment.   It  could  only  apply  to  the  charge  of 
disfiguring.     We   are   therefore   of  opinion 
that  the   verdict   is  sufficiently   plain   and 
definite  and   unambiguous  to  show  clearly 
the  purpose  and  intent  of  the  jury,  and  is 
not  violative  of  the  statute. 

5.  It  is  contended  the  evidence  is  not 
sufficient.  To  this  we  cannot  agree.  The 
state's  case  shows  with  sufficient  cogency 
and  accuracy  that  appellant  and  his  wife 
were  separated,  and  that  he  located  her  on 
this  particular  occasion,  shortly  before 
throwing  the  carbolic  acid  on  her,  met  her 
on  the  street,  and  asked  her  if  she  was 
going   to    church.     She   evasively   replied. 
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Later  she  and  a  coupla  of  her  friends 
started  to  gether  en  route  to  church.  Ap- 
pellant followed  them,  and  approached  his 
wife,  and  threw  carbolic  acid  upon  her  face 
and  right  arm.  This  brought  about  a  dis- 
figuration, and  kept  her  under  the  treat- 
ment of  a  doctor  for  quite  a  while.  It  is 
unnecessary  to  mention  the  extent  of  the 
wounds  or  disfiguration,  and  the  details 
connected  with  it.  These  facts  are  not  de- 
nied by  appellant.  In  other  words,  the 
state  has  made  out  a  prima  facie  case  suffi- 
cient for  the  jury  to  find  that  the  presump- 
tion of  innocence  and  reasonable  doubt  have 
•been  met  and  overcome. 
The  judgment  is  affirmed. 

Petition   for  rehearing  denied  June  28, 
1912. 


VERMONT  SUPREMS  COI7RT. 

GILBERT  A.  DAVIS,  Admr.,  ete.,  of  Sarah 
W.  Story,  Deceased, 

V. 

A.  K.  HALLb 

(—  Vt.  — ,  83  Atl.  668.) 

SMdenoe  —  oonTersioii  by  executor  — 
credit  of  check  on  private  aooount. 

1.  That  an  executor  used  funds  of  the 
estate  to  pay  his  individual  debt  mav  be 
found  from  the  fact  that  the  amount  of  the 


check  drawn  by  him  as  executor,  calling 
for  an  amount  of  dollars  and  cents  repre- 
sented by  numerous  figures,  was  credited  on 
his  private  debt. 

Executor  —  decree  transferring  assets 
—  effect. 

2.  A  mere  decree  directing  an  executor 
to  pay  funds  of  the  estate  to  himself  as 
executor  of  a  legatee  does  not»  without 
more,  work  a  transference  of  the  funds,  so 
as  to  relieve  the  sureties  on  his  bond  as 
executor  of  the  former  estate  from  liability 
for  a  devastavit. 

(May  14,  1912.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  County  Court  for  Windsor  County 
made  during  the  trial  of  an  action  brought 
,to  hold  defendant  liable  as  surety  on  an 
executor's  bond,  which  resulted  in  a  ver- 
dict in  plaintifiTs  favor.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Batchelder  and  Bert 
E.  Cole,  for  defendant: 

Enright,  as  executor  of  Henry  L.  Story's 
will,  after  the  decree  ordering  him  to  pay 
over  to  himself  as  executor  of  Sarah  W. 
Story's  will  the  sum  found  due  from  him  on 
settlement  of  his  account  as  executor  of 
Henry  L.  Story,  stood  precisely  as  if  the 
amount  due  from  him  as  executor  of  Henry 
L.  Story  had  been  a  debt  due  from  him 
as  a  private  person  to  Sarah  W.  Story. 

Sigoumey  v.  Wetherell,  6  Met.  553;    1 


Note,  "^  Decree  directing  transfer  of 
fund  hy  executorf  adniinietratorf  or 
gtiardian  to  himself  in  another  fidU' 
oiary  capacity,  as  affecting  liahility 
of  his  sureties. 

The  general  rule  is  that  "where  property 
has  been  received  in  one  capacity,  the 
•change,  in  order  to  shift  the  responsibility 
•of  the  sureties,  must  be  evidenced  by  some 
overt  act  or  express  election  to  hold  the 
property  in  the  other  capacity."  18  Cyc. 
1258.  From  this  it  would  seem  that  the 
mere  issuing  of  a  decree  directing  a  trans- 
fer of  a  fund  from  a  fiduciary  in  one  ca- 
pacity to  himself  in  another  capacity  would 
not  work  a  transfer,  except  possibly  where 
the  first  fiduciary  capacity  terminated  with 
such  decree,  and,  as  a  matter  of  fact,  the 
authorities  so  hold.  The  decision  in  Davis 
V.  Hall  affords  a  good  illustration  of  the 
application  of  the  rule  that  a  mere  decree 
•directing  such  a  transfer  does  not,  without 
more,  work  a  transfer  which  will  relieve  the 
sureties  on  his  bond  in  the  capacity  from 
which  the  transfer  was  directed  to  be  made, 
from  liability  for  a  devastavit.  This  rule 
also  finds  support  in  Cranson  v.  Wilsey,  71 
Mich.  356,  39  N.  W.  9,  wherein,  in  holding 
that  an  order  directing  executors  to  dis- 
tribute certain  funds  according  to  the  terms 
of  the  will,  under  which  they  were  to  be 
invested  and  held  in  trust  by  such  executors, 
40  L.H.A.(N.S.) 


did  not  change  the  character  of  their  posi- 
tion from  that  of  executors  to  that  of  donees 
of  a  power  in  trust,  where  the  order  of  dis- 
tribution was  not  obeyed,  but  the  executors 
converted  the  fund  to  their  own  uae, — 
the  court  said:  "An  order  of  distribution 
alone  cannot  discharge  executors  until  the 
estate  is  distributed.    .    .    .    The  will  re- 

?uired  it  to  be  invested  by  the  executors. 
f  the  property  had  been  invested  in  real 
estate  securities  as  required,  the  question 
might  have  arisen  whether  this  was  not 
equivalent  to  such  a  compliance  with  the 
order  of  distribution  as  would  have  changed 
the  nature  of  their  holding.  Upon  this 
question  we  express  no  opinion.  It  is  at 
lease  a  doubtful  proposition.  But  we  think 
it  is  a  dangerous  and  incorrect  doctrine  that 
executors  can  discharge  themselves  of  their 
official  responsibility  without  doing  some 
act  to  change  the  character  of  their  hold- 
ing, and  place  the  fund  safely  where  it 
ought  to  be.  As  the  finding  is  that  thej 
did  no  such  thing,  but  made  a  wrongful 
conversion  of  the  property  to  the  use  of 
one  of  them,  we  think  this  was  a  clear 
breach  of  duty,  for  which  action  would  lie 
on  the  bond."  And  in  Gilmer  v.  Baker,  24 
W.  Va.  72,  it  was  in  effect  held  that,  in 
addition  to  a  court  order  directing  a  trans- 
fer of  assets  from  a  fiduciary  in  one  capac- 
ity to  himself  in  another  capacity,  an  elec- 
tion to  hold  in  the  latter  capacity  mani* 
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296.  Previous  to  tMs  decision,  !n  the  case 
of  Darston  v.  Orford,  the  court  of  chancery, 
following  Joseph  ▼.  Mott,  Free,  in  Ch.  79, 
had  held  that  a  voluntary  preference  of 
one  creditor  by  an  executor  would  not  stand 
as  against  a  creditor  who  had  proceeded  in 
chancery  and  procured  an  answer  to  his  bill 
before  the  preference  was  made.  But  this 
moderate  application  of  the  principles  of 
equity  was  not  allowed  to  become  the  law, 
for  Orford  appealed  to  the  House  of  liords, 
where  the  decree  of  the  court  of  chancery 
was  reversed.  Darston  v.  Orford,  Free,  in 
Ch.  188,  same  case,  Colles,  229. 

However,  the  doctrine  of  retainer  by  oper- 
ation of  law  never  obtained  in  this  state. 
For  a  long  time  it  was  thought  that  the 
executor  or  administrator  who  had  a  claim 
might  elect  to  bring  in  his  claim  on  his 
final  accounting  in  the  probate  court  or  to 
present  it  to  the  commissioners.  Note  to 
French  v.  Winsor,  24  Vt.  402.  And  it  at 
length  became  settled  that,  if  an  executor 
or  administrator  had  a  claim  against  the 
estate  which  he  represented,  the  claim  must 
be  presented  to  the  conmiissioners,  or  it 
was  lost,  and,  if  presented  and  allowed,  it 
stood  on  a  parity  with  other  allowances  of 
debts  of  the  estate  equal  in  degree.  Hiley 
v.  Mclnlear,  61  Vt.  254,  17  Atl.  729,  19 
Atl.  906.  For  a  time  we  had  a  statiite  pro- 
viding that  if  an  executor  or  administra- 
tor has  a  claim  against  the  estate  which  he 
represents,  the  probate  court  should  appoint 
a  special  administrator  to  represent  the  es- 
tate in  respect  to  that  claim.  Laws  of  1888, 
No.  83;  Vt  Stat.  §  2439.  And  this  statute 
as  modified  by  an  act  of  1896,  now  in  force, 
provides  that  in  case  of  such  claim  by  an 
executor  or  administrator,  the  probate  court 
shall,  upon  request  of  a  person  interested, 
appoint  a  special  administrator  with  refer- 
ence to  such  claim.  Laws  of  1896,  No.  43; 
P.  S.  2827.  But  at  common  law  it  was 
recognized  that  a  legacy  is  not  a  debt,  and 
in  the  case  of  a  legacy  to  an  executor  the 
doctrine  of  retainer  by  operation  of  law 
did  not  apply.  Paramour  ▼.  Yardley,  2 
Plowd.  639,  643 ;  Atty.  Gen.  v.  Robins,  2  P. 
Wms.  24,  26;  Fretwell  v.  Stacy,  2  Vern. 
434;  Heron  v.  Heron,  2  Atk.  171;  Ashley 
v.  Pocock,  3  Atk.  208;  Cheney's  Case,  Leon, 
pt.  1,  p.  216.  In  such  cases  the  question 
was  whether  the  executor  had  in  fact  made 
an  election. 

The  defendant  relies  much  upon  Taylor 
▼.  Deblois,  4  Mason,  131,  Fed.  Cas.  No. 
13,790,  a  case  in  the  circuit  court  decided  by 
Mr.  Justice  Story  sitting  as  circuit  judge. 
That  was  a  xase  brought  on  the  bond  of  an 
administratrix  who  was  also  guardian  of 
children,  and  in  that  capacity  entitled  to 
distributive  shares  of  the  estate  which  she 
had  administered.  It  appeared  that  she  had 
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certified  to  the  probate  Court  that  she  held 
the  distributive  shares  as  guardian,  and  had 
obtained  from  that  court  a  discharge  as  ad- 
ministratrix, a  quietus  aa  it  was  called. 
The  certificate  and  quietus  were  held  to 
show  that  the  funds  in  question  were  in  her 
hands  as  guardian,  and  that  there  was  no 
liability  on  the  administration  bond.  To 
this  extent  the  opinion  has  since  been  re- 
garded as  sound  law.  But  the  justice  was 
not  content  to  rest  the  decision  upon  this 
ground  alone,  but  invoked  the  doctrine  of 
retainer  by  a  creditor  who  is  executor,  citing 
the  case  against  Lord  Darcy  and  the  case 
in,Hobart  to  which  we  have  already  re- 
ferred, and  ignoring  the  distinction  between 
creditors '  of  a  testator  and  legatees,  and 
saying  that  there  was  a  transfer  from  her 
as  administratrix  to  her  as  guardian  by 
mere  operation  of  law  by  way  of  retainer. 
But  the  justice  shortly  had  an  opportunity 
to  set  himself  right,  and  did  so  in  the  case 
of  Pratt  ▼.  North  am,  6  ]Nfason,  96,  Fed.  Cas. 
No.  11,376.  There  the  same  person  was  both 
administrator  of  an  estate  and  guardian  of 
children  entitled  to  shares  in  the  estate. 
The  administrator  collected  assets  sufficient 
to  pay  those  whom  he  represented  in  his 
character  as  guardian,  and  it  wks  claimed 
that,  upon  a  decree  of  distribution  of  the 
estate,  the  funds  passed  to  him  as  guardian 
instantaneously  by  mere  operation  of  law, 
without  any  election  on  his  part.  But  it 
was  held  that  this  was  not  so.  The  case 
was  against  the  sureties  on  the  administra- 
tion bond,  and  it  was  held  that  some  act 
on  the  administrator's  part  constituting  an 
election  to  hold  the  property  as  guardian, 
and 'not  as  administrator,  might  justly  be 
insisted  on  before  responsibility  was  shifted 
from  sureties  of  one  class  to  sureties  of  an- 
other. It  was  pointed  out,  among  other 
things,  that  he  had  not  charged  himself  in 
his  guardian's  account,  and  various  circum- 
stances were  pointed  out  indicating  that  it 
was  not  his  intention  to  pass  the  funds 
to  the  guardianship  account;  and  it  was 
said  that,  unless  his  intention  was  to  do 
that,  the  court  could  not  direct  it  to  bo 
done.  And  it  was  held  that  the  sureties  on 
the  administration  bond  were  liable.  The 
remarks  made  in  the  course  of  the  opinion 
are  not  altogether  consistent;  for,  while  the 
decision  was  entirely  consistent  with  that 
rendered  in  Taylor  v.  Deblois,  supra,  there 
was  some  attempt  to  make  the  decision  con- 
sistent with  the  dictum  in  that  case,  and 
that  could  not  well  be  done.  Some  time 
before  these  decisions  of  Mr.  Justice  Story, 
Chief  Justice  Marshall,  sitting  in  the  cir- 
cuit court,  had  had  the  same  question  under 
consideration.  There  one  who  united  in 
himself  the  characters  of  executor  and 
guardian  of  a  legatee  had  pursued  a  course 
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which  made  it  clear  that  he  had  elected  to 
hold  certain  assets  as  guardian,  and  not  as 
executor,  and  because  of  his  obvious  election 
the  chief  justice  held  that  he  was  charge- 
able in  his  character  of  guardian.     Alston 
r.  Munford,   1  Brock.  266,  278,  Fed.  Cas. 
No.  267.     This  case  had  not  been  reported 
at  the  time  of  the  decisions  in  Mason's  Re- 
ports to  which  we  have  referred.    When  the 
case  came  to  be  reported,  the  learned  editor 
made  a  note  carefully  amplifying  the  views 
which  the  chief  justice   had  expressed  or 
intimated.     The  note  is  this:     "The  prin- 
ciple seems  to  be  well  settled  that  where 
an  executor  or  administrator  having  assets 
in  his  hands  is  also  guardian  of  a  legatee  or 
distributee,  he  can  elect  to  hold  the  share 
of  that  legatee  or  distributee  in  his  char- 
acter of  guardian,  and  thus  exonerate  the 
sureties  .  in  the   administration  bond,   and 
charge  the  sureties  in  the  guardian's  bond. 
But  there  must  be  some  act  from  which  the 
election  to  hold  the  property  in  a  different 
character  from   that   in  which  it  was  re- 
ceived  may   fairly  be    inferred  before   the 
responsibility  can  be  shifted  from  one  class 
of  sureties  to  another."    In  support  of  this 
doctrine,  acted  upon  by  the  chief  justice, 
the  editor  cites  Taylor  v.  Deblois,  and  Pratt 
V.   Northam,  supra,  having  regard   to  the 
decisions   in   those  cases,  and  disregarding 
all  remarks  or  intimations  in  the  opinions 
therein,   that  in  cases   of   that  sort  there 
could  be  an  automatic  transfer  of  assets  by 
mere  operation  of  law.    This  note  expresses 
the  law  as  it  has  generally  come  to  be  un- 
derstood.   Re  Scott,  36  Vt.  297;  Re  Gilbert 
[1898]  1  Q.  B.  285,  67  L.  J.  Q.  B.  N.  S.  229, 
77  L.  T.  N.  S.  776,  4  Manson,  337,  14  Times 
L.  R.  125,  46  Week.  Rep.  351;  Re  Rhoades 
[1899]  2  Q.  B.  352,  68  L.  J.  Q.  B.  N.  S.  804, 
47  Week.  Rep.  561,  80  L.  T.  N.  S.  742,  16 
Times  L.  R.  407,  6  Manson,  277;  State  ex 
rel.  Lynch  v,  Whitehouse,  75  Conn.  410,  53 
Atl.  897;   Potter  v.  Ogden,  136  N.  Y.  384, 
33  N.  E.  228;  Newcomb  v.  Williams,  9  Met. 
526,  534;  Cranson  v.  Wilsey,  71  Mich.  356, 

39  N.  W.  9;  Wilson  v.  Wilson,  17  Ohio  St. 
150,  91  Am.  Dec.  125;  Cluff  v.  Day.  124  N. 
Y.  195,  26  N.  E.  306;  Prior  v.  Talbot,  10 
Gush.  1 ;  State  ex  rel.  Hospes  v.  Branch,  134 
Mo.  692,  56  Am.  St.  Rep.  533,  36  S.  W.  226. 

The  mere  decree  of  distribution  did  not 
change  the  character  in  which  Enright  held 
the  assets  in  question.  He  filed  no  inven- 
tory of  Sarah  W.  Story's  estate,  he  filed  no 
account,,  as  her  executor,  and  did  no  act 
manifesting  his  election  to  hold  the  funds 
in  question  as  assets  of  her  estate.  He  di- 
verted such  assets  from  their  proper  chan- 
nel, and  appropriated  them  to  his  own  use. 
These  facts  rebut  any  presumption  of  a 
transfer  from  one  estate  to  tlie  other  in  ac- 
cordance with  the  order  of  the  court,  and, 
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together  with  the  other  facts  In  the  case,  fix 
liability  upon  the  defendant  on  his  bond 
to  secure  the  discharge  of  the  duties  of  En- 
right  as  executor  of  the  estate  of  Henry  L. 
Story.  In  Pratt  v.  Northam,  5  Mason,  95, 
Fed.  Cas.  No.  11,376,  Mr.  Justice  Story,  in 
reaching  the  conclusion  that  the  liability  of 
the  sureties  on  the  administration  bond 
had  not  been  shifted  to  the  sureties  on  the 
guardianship  bond,  said  that  be  could  not 
but  have  a  strong  suspicion  that  the  inten- 
tion of  the  administrator  was  to  appropriate 
the  assets  to  his  own  use.  The  equivalent 
of  what  was  suspected  there  is  here  found, 
and  more  is  found,  for  the  findings  show 
that  the  executor  here  did  appropriate  the 
funds  to  his  own  use,  which  is  a  finding 
both  of  intent  and  its  accomplishment. 

Other  questions  shown  by  the  bill  of  ex- 
ceptions are  not  here  relied  on  by  the  de- 
fendant, and  so  are  passed  without  notice. 

Judgment  affirmed. 
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GEORGE  F.  HAMMOND,  Appt,' 

v. 

OTTO  MAU,  Respt 

(—  Wash.  — ,  124  Pac.  377.) 

Broker   —  time   for   sale   —   exclusive 
agency  —  right  to  commission. 

An  offer  of  a  specified  commission  for  the 
sale  of  real  estate  at  a  certain  price,  with- 
in a  specified  time,  does  not  give  the  broker 
(he  exclusive  agency  for  that  period,  but 

Note,  —  Is  hroJeer*s  right  to  make  sale 
of  property  exclusive  of  otimer*B  right. 

The  earlier  cases  on  this  question  have 
been  collected  in  the  note  to  Bluthenthal  v. 
Bridges,   24   L.R.A.(N.S.)    279. 

In  Parkhurst  v.  Tryon,  134  App.  Div.  843, 
119  N.  Y.  Supp.  184,  an  owner  who  had  list- 
ed real  estate  with  a  broker,  agreeing  in 
case  of  the  sale  of  conveyance  of  the 
property  at  any  time  within  one  year  from 
the  date  of  the  contract  or  thereafter  notil 
he  notified  the  broker  in  writing,  to  pay  a 
certain  commission,  was  held  not  liable  for 
commission  on  a  sale  made  by  his  wife. 

In  Burch  v.  Hester,  —  Tex.  Civ.  App.  — i 
109  S.  W.  399,  where  there  was  a  dispute 
as  to  whether  or  not  the  owner  had  re- 
served the  right  of  making  a  sale  himself, 
the  court  holds  the  rule  to  be  that  unlp^^^ 
the  principal  has  expressly  waived  his  right 
to  sell,  he  is  at  perfect  liberty  to  sell  the 
property  notwithstanding  the  employment 
of  tlie  broker,  and  in  case  of  such  sale,  be 
will  not  be  liable  to  the  broker  for  com- 
mission if  the  broker's  efforts  were  not  in 
fact  the  procuring  cause  of  the  sale. 

A  real  estate  broker  empoyed  to  secure  t 
purchaser  for  a  certain  price  is  not  entitled 
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the  owner  may  effect  a  sale  himself  within 
that  time  without  becoming  liable  for  the 
commission,  although  before  its  expiration 
the  broker  produces  a  customer  able  and 
willing  to  comply  with  the  terms  of  the 
•ale. 

(June  25,  1912.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Pacific 
County  in  defendant's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  as  commissions  or  compensation  for 
the  breach  of  a  contract  to  sell  real  estate. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Welsh  ft  Welsh,  and  F.  D. 
Couden,  for  appellant: 

A  broker  employed  to  procure  a  pur- 
chaser of  real  estate  may  ordinarily  be 
dismissed  by  his  principal  at.  any  time 
before  a  customer  is  lound.  But  if  the 
employment  is  for  a  definite  period  of 
time,  a  dismissal  without  cause  before  the 
expiration  of  the  time  specified,  renders  the 
principal  answerable  as  for  a  breach  of 
the  agreement. 

Hunter  v.  Wenatchee  Land  Co.  50  Wash. 
438,  97  Pac.  494;  Qlover  v.  Henderson, 
120  Mo.  367,  41  Am.  St.  Rep.  596,  25  S.  W. 
175;  Blumenthal  r.  Bridges,  91  Ark.  212, 


to  his  commission  upon  a  sale  by  the  owner 
for  a  less  price,  where  there  is  no  showing 
that  if  the  owner  had  not  taken  the  proper- 
ty out  of  the  market  by  selling  it,  that  the 
broker  would  have  succeeded  in  obtaining 
a  purchaser  at  the  stipulated  price.  Fergu- 
son V.  Willard,  196  Fed.  370. 

In  Schusterman  v.  Kraus,  148  App.  Div. 
727,  132  N.  Y.  Supp.  758,  an  owner  who, 
in  good  faith,  had  sold  the  property  to  a 
purchaser  produced  by  a  second  broker,  was 
held  not  liable  for  commission  to  the  brok- 
er with  whom  she  had  listed  the  property 
but  whose  employment  was  not  exclusive. 
It  does  not  appear  that  the  second  broker 
was  employed  by  the  owner,  but  merely 
that  a  purchaser  was  produced  by  him.  The 
general  question  as  to  the  right  of  the  own- 
er to  employ  another  broker  is  not  dis- 
cussed in  this  note. 

The  court  in  Gilbert  ▼.  McCullough,  146 
Iowa,  333,  125  N.  W.  173,  states  the  ques- 
tion in  that  case  to  be  whether  the  broker 
found  a  purchaser  within  the  terms  of  his 
employment  The  real  estate  owner  in  that 
case  had  agreed  to  employ  no  other  agent. 
In  the  course  of  the  opinion  the  court  states 
that,  even  though  the  defendant  may  have 
agreed  to  employ  no  other  agent,  he  retained 
the  right  himself  to  dispose  of  the  prop- 
erty. 

An  owner  who  sold  land  was  held  not  lia- 
ble to  the  broker  for  commissions  in  English 
V.  William  George  Realty  Co,  55  Tex.  Civ. 
App.  137,  117  S.  W.  996,  but  this  was  placed 
on  the  ground  that  the  broker  was  not  the 
procuring  cause  of  the  sale,  the  only  ground 
on  which  the  broker  was  seeking  to  recover. 

Where  the  agency  is  for  a  definite  time, 
or  is  an  exclusive  agency,  the  courts  are 
not  agreed  upon  the  construction  to  be 
placed  upon  such  contracts. 

The  court  in  Smith  v.  Preiss,  117  Minn. 
392,  136  N.  W.  7,  makes  a  distinction  be- 
tween an  "exclusive  agency"  to  sell  prop- 
erty and  the  "exclusive  right  to  sell,"  and 
holds  that  the  owner  of  certain  stock  of  a 
corporation  who  gave  an  exclusive  agency 
to  sell  the  same  for  a  specified  time  is  not 
precluded  from  selling  the  same  himself, 
and,  having  done  so  in  good  faith,  is  not 
liable  to  the  broker  for  commission. 

In  Moore  v.  May,  10  Ga.  App.  198,  73 
S.  E.  29,  under  a  Code  provision  that  the 
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placing  of  property  in  the  hands  of  a  broker 
to  sell  does  not  prevent  the  owner  from  sell- 
ing unless  otherwise  agreed,  it  is  held  that 
an  irrevocable  agency  for  a  definite  time 
does  not  prevent  the  owner  himself  from 
selling.  The  contention  that  the  word  "ir- 
revocable" was  equivalent  to  the  word  "ex- 
clusive" was  disapproved  by  the  court,  and 
a  recovery  of  commission  by  an  agent  who 
had  procured  a  purchaser  within  the  itated 
time  was  denied. 

Other  courts  treat  the  sale  by  the  owner 
as  in  effect  a  revocation  of  the  agency, 
«rhich,  being  for  a  definite  time,  cannot  thui 
be  revoked  without  liability  to  the  agent, 
provided  such  agent  performs  his  contract 
within  the  time  stated.  Thus  in  Hardwicdc 
▼.  Marsh,  96  Ark.  23,  130  S.  W.  524,  fol- 
lowing Bluthenthal  v.  Bridget,  the  agency 
was  not  in  terms  an  exclusive  agency,  but 
for  a  definite  time;  and  it  is  held  that  the 
agent  who,  in  that  case,  had  procured  a 
purchaser  within  the  stated  time,  was  en- 
titled to  his  commission  although  the  own- 
er had  previously  sold  the  property. 

In  Norman  v.  Vandenberg,  157  Mo.  App. 
488,  138  S.  W.  47,  an  owner  who  had  given 
to  some  real  estate  brokers  an  exclusive 
agency  for  a  definite  time,  and  who  had 
himself  sold  the  property  within  luch  time, 
was  held  liable  to  the  brokers,  although 
such  agents  had  not  themselves  effected 
a  sale  of  the  property.  On  the  amount  of 
recovery  it  is  held  that  the  agreed  commis- 
sion cannot  be  recovered  as  of  absolute 
right,  but  the  amount  of  such  commission 
is  prima  facie  the  amount  of  damages  suf- 
fered by  the  brokers,  and  the  burden  of  re- 
ducing this  amount  by  showing  that,  in  all 
reasonable  probability  the  brokers  would 
not  have  performed  the  contract  within  the 
time  yet  unexpired,  rests  upon  the  owners 
of  the  property. 

In  Carle  v.  Parent,  Montreal  L.  Rep.  5 
Q.  B.  451,  an  owner  who  had  listed  property 
with  a  broker  for  a  definite  time,  and  had 
sold  same  before  expiration  of  that  time, 
was  held  liable  to  the  broker  for  the  com- 
mission, although  it  did  not  appear  that 
broker  had  effected  a  sale. 

See  note  to  Cloe  v.  Rogers,  38  L.R.A. 
(N.S.)  366,  on  liability  of  owner  upon  re- 
voking authority  of  real  estate  broker  em- 
ployed for  a  definite  period.        W.  A.  £• 
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24  L.R.A.(N.S.)  279,  120  S.  W.  974;  Green 
▼.  Cole,  127  Mo.  587,  30  S.  W.  136;  Rowan 
V.  Hull,  56  W.  Va.  336,  104  Am.  St.  Rep. 
998,  47  S.  £.  92,  2  Ann.  Cas.  884;  Attiz 
▼.  Pelan,  5  Iowa,  336;  Waterman  v.  Bolt- 
inghouse,  82  CaL  659,  23  Pac.  195;  String- 
fellow  V.  Powers,  4  Tex.  Civ.  App.  199,  23 
6.  W.  313;  Lane  v.  Albright,  49  Ind.  275; 
Johnson  r.  Buchanan,  64  Tex.  Civ.  App. 
328,  116   8.  D.  875. 

Mr.  Edward  H.  Wright,  for  respond- 
ent: 

To  entitle  a  broker  to  commissions  he 
must  find  a  purchaser  ready,  able  and' 
willing  to  buy  upon  the  authorized  price 
and  terms,  and  either  get  him  in  com- 
munication with  the  principal  so  that  the 
negotiations  may  proceed  to  a  completed 
deal,  or  he  must  procure  from  the  con- 
templated responsible  purchaser  a  bind- 
ing and   enforceable   contracts 

Flynn  ▼.  Jordal,  124  Iowa,  457, 100  N.  W. 
326;  McDonald  r.  Smith,  99  Minn.  42,  108 
N.  W.  291;  McCray  v.  Pfost,  118  Mo.  App. 
672,  94  S.  W.  998;  Sullivan  r,  Milliken,  51 
0.  C.  A.  79,  113  Fed.  93;  Neely  ▼.  Lewis, 
38  Wash.  20,  80  Pae.  175;  Arthur  D. 
Jones  &  Co.  v.  Eilenfeldt,  28  Wash.  687, 
69  Pao.  368;  Carstens  ▼.  McReavy,  1  Wash. 
359,  25  Pac.  471;  Barnes  y.  German  Bar. 
&  L.  8oc  21.  Wash.  448,  68  Pac.  669. 

Chad  wick,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  begun  by  plaintiff  to 
recover  the  sum  of  $1,500  alleged  to  be 
due  as  commissions  or  compensation  for 
the  breach  of  a  contract  to  sell  real  es- 
tate. On  August  1,  1910,  defendant  wrote 
the  plaintiff  as  follows:  "George  F. 
Hammond,  Portland,  Oregon — Dear  Sir: — 
I  h%ve  about  650  lots  50x100,  situated  at 
the  north  end  of  Long  Beach,  Washington, 
about  i  mile  north  of  Ocean  park,  and 
about  i  mile  south  of  the  1.  R.  N.  R.  R. 
depot  at  Nahcotta,  Wn.  If  you  will  sell 
these  lots  within  the  next  ninety  days  at 
$10  a  lot  or  $5,000  spot  cash  for  the  550 
lots,  I  hereby  agree  to  pay  you  as  a  com- 
mission $1,500.  No  commission  to  be  paid 
until  deed  is  signed  and  money  paid  in 
full  for  above  property."  The  complaint 
sets  out  the  contract,  and  it  is  further 
alleged  that  by  the  terms  of  the  contract 
plaintiff  was  given  an  exclusive  right  to 
conduct  negotiations  for  the  sale  of  the 
real  property  described  for  a  period  of 
ninety  days.  He  further  alleges  that  within 
the  time  limited  he  found  a  purchaser  who 
was  ready,  able,  and  willing  to  comply  with 
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all  the  conditions  of  the  purchase;  that 
thereupon  plaintiff  informed  defendant  that 
he  had  found  a  purchaser  for  the  property, 
and  requested  defendant  to  prepare  and  ten- 
der a  deed;  that  defendant  failed  and  re- 
fused to  comply  with  or  carry  out  the  terms 
of  the  contract.  Plaintiff  further  alleges 
that  defendant  did  wrongfully,  and  without 
the  knowledge  or  consent  ojf  the  plaintiff 
and  in  violation  of  his  agreement,  aell  on 
his  own  account  a  part  of  the  lots  de- 
scribed in  the  writing,  and  has  since  re- 
peatedly violated  the  terms  of  his  con- 
tract. When  the  case  was  called  for  trial, 
objection  was  made  to  the  introduction  of 
any  evidence,  for  the  reason  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  This  objection 
was  sustained,  and,  plaintiff  having  refused 
to  take  leave  to  amend,  a  judgment  of  dis- 
missal was  entered.  The  grounds  upon 
which  the  court  sustained  the  motion  seem 
to  have  been  that  the  communication  above 
set  forth  was  in  the  nature  of  an  offer 
merely;  that  the  complaint  did  not  suffi- 
ciently set  forth  an  acceptance;  and  that 
the  contract,  if  treated  as  such,  was  not 
sufficiently  definite  as  to  the  descripti<Hi  of 
the  property  to  satisfy  the  statute  of 
frauds.  Section  5289,  Rem.  &  Bal.  Code. 
The  case,  is  brought  here  upon  plaintiff^ 
appeal,  and  is  argued  upon  the  same  lines 
as  in  the  court  below. 

We  have  grave  doubt  as  to  the  correct- 
ness of  the  grounds  upon  which  the  rulings 
of  the  trial  judge  were  made  to  rest,  but  it 
does  not  follow  that  a  reversal  should  be 
ordered.  It  has  been  the  rule  of  this  court 
that  we  will  not  look  to  the  reasons  for 
the  judgment  in  cases  of  this  character,  but 
will  consider  the  question  an  open  one  on 
appeal,  and,  if  the  judgment  can  be  put 
upon  any  sound  foundation,  it  will  be  sus- 
tained. Kane  v.  Dawson,  52  Wash.  411, 
100  Pac.  837.  Waiving,  then,  the  reasons 
assigned  below,  we  are  satisfied  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Treating  the 
letter  as  a  contract  and  assuming  that  the 
complaint  alleges  acceptance,  it  is  not  ex- 
clusive, nor  is  there  any  statement  contained 
therein  that  will  warrant  the  inference  that 
it  is  so.  The  governing  rule  is  ^the  fact 
that  a  person  has  employed  a  broker  to 
negotiate  a  sale  does  not,  in  the  absence  of 
a  special  contract,  deprive  him  of  the  right 
himself  to  negotiate,  and,  if  he  procures  a 
sale  without  any  agency  of  the  broker,  he 
is  not  liable  to  the  latter  for  a  commissioB." 
4  Am.  &  £ng.  £nc.  Law,  2d  ed.  {».  979. 
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We  think  the  complaint  in  this  case  does  i 
not  stand  this  test.  If  a  contract  is  silent 
as  to  the  character  of  the  agency,  the  owner 
is  entitled  to  sell  without  making  himself 
liable  for  the  payment  of  commissions,  and 
many  cases  go  so  far  as  to  hold  that,  if 
the  contract  provide  that  the  broker  shall 
have  an  exclusive  right  to  sell,  but  does 
not  in  terms  inhibit  the  principal  from  sell- 
ing, the  contract  is  not  violated  if  the  prin- 
cipal sell  to  one  who  is  not  a  customer  of 
the  broker.  It  is  only  where  an  exclusive 
agency  is  jgranted  upon  sufficient  consider- 
ation, or  it  is  plainly  the  intent  of  the  par- 
ties that  the  agency  shall  be  exclusive,  that 
the  principal  is  liable  when  he  makes  the 
sale  on  his  own  account.  Hunter  y.  Wenat- 
chee  Land  Co.  60  Wash.  438,  97  Pac.  494. 
Text  and  sustaining  authority  may  be  found 
in  Walker,  Real  Estate  Agency,  §  13 ;  Gross, 
Real  Estate  Brokers,  pp.  100,  101,  251,  252; 
6  Cyc.  1517. 

Appellant  makes  the  point  that,  because 
a  time  was  fixed  in  the  contract,  this  makes 
the  contract  exclusive.  This  fact  does  not 
alter  or  qualify  the  rule,  and  obviously  so, 
for,  if  no  time  had  been  fixed,  the  law 
would  imply  a  reasonable  time,  and  such 
contracts  would  be  exclusive  for  a  greater 
or  less  time,  with  or  without  the  time  limit. 
We  have  read  the  authorities  offered  to  sus- 
tain tnis  contention,  and  find  that  most  of 
them  fall  within  some  recognized  exception 
to  the  rule.  The  contract  provided  that  it 
was  exclusive,  or  the  authority  was  coupled 
with  an  interest,  or  the  principal  had  acted 
in  bad  faith.  In  Blumenthal  v.  Bridges, 
91  Ark.  212,  24  L.R.A.(N.S.)  279,  120  S. 
W.  974,  one  of  the  authorities  relied  on,  it 
is  said  that,  where  a  time  limit  is  fixed, 
"the  contract  implies  an  exclusive  right  to 
sell  within  the  time  named."  The  authori- 
ties cited  to  sustain  this  proposition  do  not 
bear  out  the  conclusion  of  the  judge  writ- 
ing the  opinion.  On  the  contrary,  they  af- 
firm our  position,  for  in  each  of  them  the 
contract  was  by  its  terms  "exclusive"  or 
"sole"  or  coupled  with  an  interest.  Here 
the  only  interest  is  the  commission,  and  it 
is  uniformly  held  that  this  is  not  an  inter- 
est rendering  the  power  irrevocable.  1  Am. 
&  Eng.  Enc.  Law,  1217;  Mechem,  Agency, 
§  207. 

The  complaint  did  not  state  a  cause  of 
action,  and  the  judgment  of  the  lower  court 
was  properly  entered.    Affirmed. 

Gose,  Parker,  and  Crow,  JJ.,  concur. 

Petition  for  rehearing  denied. 
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WS^T   VIRGINLA   SUP  I 
OP  APPEA  I 

JOHN  SHRADEI 

V. 

WILLIAM  P.  GARL  i 

(_  w.  Va.  — ,  74  { 

Injunction  —  saie  of  la 
damages. 

A  demand  for  unliquid£  > 
breach  of  covenant  of  wai 
not  ground  to  enjoin  a  sah 
under  a  deed  of  triist. 

(April  23,  19  ! 

APPEAL  by  plaintiff  fro:  i 
Circuit  Court  for  Ha  . 
defendants'  favor  in  an  a  ' 
enjoin  a  sale  of  land  for 
The  facts  are  stated  in  1  : 
Mr.  O.  S.  Marsliall  for  i 
Mr.  E.  A.  Hart  for  api  i 

Brannon,   P.,  delivered 
the  court: 

William  P.  Gardner  mac  i 
ing  to  James  E.  McDonalc 
Hancock  county.     In  this 
clause  reading  as  follows: 
ever,  to  a  pipe-line  lease  1 ; 
ley   Gas    Company   and   R  i 
which  said  second  part  assu  i 
all  benefits  and  rentals  dei  i 
At  the  time  of  the  executi: 
McDonald  made  a  deed  of 
the  same  land  to  William  (! 
to  Gardner  payment  of  $7,5 1 
purchase  money  which  McH 
pay  Gardner  for  the  land, 
conveyed  the  same  land  t\ 
The  covenant  of  warranty 
cepted  said  deed  of  trust,  i 
held  the  Idnd  expressly  sul 
of  trust.    Later  the  trustee 
of  trust  gave  notice  of  sale 
the   payment   to   Gardner    : 
money    due    him    from    ^1 
Shrader  filed  a  bill  of  ini 
the  sale.    The  injunction  wii 
Shrader  obtained  the  appeti 

The  bill  of  injunction  a 
al  terms  that  various  p£. 
Gardner  debt  had  been  mad 
and  other  payments  by  him, 
ner  had  received  money  r; 
Ohio  Valley  Gas  Company, 
payments  and  rentals  had  : 

Headnote  by  Bbannon,  P 

Note. —  As    to    right    to 
against  sale   under   power 
for    the    purpose    of    interp 
see  note  to  Ekeberg  v.  Ma 
(N.S.)  912. 


the  debts.  The  bill  made  this  general 
charge,  without  any  specification  of 
amounts  or  dates  of  payments.  The  bill  is 
bad  for  this,  I  would  say.  Gardner  filed 
an  answer  flatly  denying  that  the  debt  had 
been  paid,  but  admitting  numerous  pay- 
ments, giving  amounts  and  dates,  and  aver- 
ring that  a  large  sum  specified  yet  re- 
mained unpaid  on  his  debt,  and  denying 
that  he  had  ever  received  a  dollar  for  rent- 
als from  the  gas  company.  This  answer 
was  verified  by  affidavit.  No  replication 
to  this  answer.  For  that  reason,  and  for 
the  reason  that  the  answer  denies  all  the 
material  allegations  of  the  bill  on  which  the 
injunction  rests,  and  there  is  no  proof  of 
them,  other  than  the  affidavit  to  the  bill, 
under  law  the  dissolution  was  proper. 

But  there  is  another  reason  justifying 
such  dissolution.  Shrader  claims  in  his 
bill  that  Gardner  received  rental  from  the 
gas  company.  As  just  stated,  the  answer 
denies  this,  and  the  allegation  is  fruitless 
because,  first,  the  answer  is  not  replied  to; 
second,  if  it  had  been,  there  is  no  proof  of 
it.  But  when  we  examine  the  instrument 
relating  to  the  pipe-line  lease  from  Gardner 
to  the  Ohio  Valley  Gas  Company,  we  find 
that  it  stipulates  for  no  money  rental  to 
Gardner.  In  consideration  of  30  cents  per 
lineal  rod,  Gardner  granted  to  the  gas  com- 
pany an  easement  to  lay  a  pipe  line  through 
this  land  to  convey  gas.  This  was  ten  years 
before  the  conveyance  by  Gardner  to  Mc- 
Donald, and  of  course  that  30  cents  per 
rod  had  been  paid,  and  the  clause  in  the 
deed  from  Gardner  to  McDonald,  quoted 
above,  saying  that  the  conveyance  was  sub- 
ject to  the  pipe-line  lease,  had  no  reference 
to  that  money.  Further,  it  is  not  rental. 
The  pipe-line  lease  provided  for  no  money 
payments  for  rentals  or  for  any  cause,  ex- 
cept the  30  cents  per  rod.  The  fact  must 
be  taken  to  have  been  known  by  McDonald, 
as  well  as  Shrader,  because  they  were  put 
upon  inquiry  and  given  notice  by  that  clause 
in  the  deed  from  Gardner.  It  appeared  in 
their  chain  of  title.  The  instrument  con- 
stituting the  pipe-line  lease  provided  that 
Gardner  should  have  right  to  sufficient  gas 
of  the  pipe  line  for  use  in  one  house.  Gard- 
ner transferred  this  right  to  Rigby  years 
before  the  land  was  conveyed  to  McDonald. 
McDonald  did  not  convey  this  right  to 
Shrader   in  words. 

Then  the  question  comes:  Has  Shrader 
any  right  to  it?  Does  the  warranty  extend 
to  it?  Is  there  a  covenant  that  he  shall 
have  the  benefit  as  appurtenant  to  it,  or  as 
a  covenant  running  with  the  land?  I 
scarcely  think  so.  It  is  not  mentioned  in 
Shrader 's  deed.  It  cannot  be  an  appurte- 
nance. That  is  a  thing  belonging  to  and 
going  with  the  transfer  of  a  principal 
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thing;  used  with,  dependent  upon  that 
thing.  3  Gyc.  565.  Essential  to  it,  used 
with  it.  Com.  v.  Sanders,  5  Leigh,  75L 
A  thing  will  not  pass  as  appurtenant,  unless 
essential  to  the  main  thing.  2  Am.  &  Eng. 
Enc.  Law,  522,  note;  1  Words  &  Phrases, 
478.  For.  a  isovenant  to  run  with  land  it 
must  be  a  grant  of  it  or  an  interest  in  it. 
Qurzthal  v.  St.  Lawrence  Boom  &  Lumber 
Co.  53  W.  Va.  87,  97  Am.  St.  Rep.  954,  44 
S.  £.  520.  We  must  note  that  the  contract 
between  Gardner  and  the  gas  company  does 
not  grant  or  covenant  for  right  to  use  gas 
in  a  residence  situate  on  the  land,  as  gaa 
leases  generally  do.  It  is  not  a  right  limit- 
ed to  the  land.  It  is  not  a  lease  to  take 
gas  from  the  land.  It  gives  no  such  right. 
It  simply  grants  right  to  pass  gas  from 
other  lands  by  pipe  through  this  land. 
Gardner  could  use  the  gas  on  any  land. 
It  is  a  personal  right  to  him.  As  before 
stated,  Shrader's  deed  does  not  mention 
this  gas  right.  It  is  a  right  not  issuing 
out  of  land.  But  we  need  not,  and  do  not, 
decide  the  question  whether  his  deed  gives 
any  right  to  the  gas;  for  if  we  say  that 
the  right  is  guaranteed  by  the  covenant, 
or  belonged  to  the  land,  then  I  say  that 
McDonald  conveyed  that  right  by  the  deed 
of  trust  along  with  the  land  to  secure  Gard- 
ner's debt,  and  I  cannot  see  how  he  can 
come  in  and  claim  against  that  deed  of 
trust  when  he  yet  owed  the  debt.  It  would 
be  a  subject  conveyed  by  that  deed  of  trust. 
But  aside  from  that,  if  Shrader  or  Mc- 
Donald would  be  entitled  to  that  gas  right, 
what  would  be  the  character  of  that  right? 
If  anything,  it  would  be  an  action  of  dam- 
ages for  breach  of  warranty,  a  collateral 
matter,  a  claim  for  unliquidated  damages, 
which  could  not  be  set  off  against  a  deed 
of  trust  by  way  of  injunction.  Must  the 
trustee  wait  until  unliquidated  damages 
shall  be  liquidated?  A  mortgagor  cannot 
discharge  the  mortgage  debt  by  setting  off 
against  it  a  personal  demand  for  unliqui- 
dated damages.  27  Cye.  1392.  They  can- 
not be  set  off  against  a  deed  of  trust. 
Cleaver  v.  Matthews,  83  Va.  801,  3  S.  E. 
439;  Robertson  v.  Hogshead,  3  Leigh,  067. 
I  his  principle  is  approved  in  the  opinion 
in  Koger  v.  Kane,  5  Leigh,  606.  I  find  such 
to  be  the  general  law.  High  on  Injunctions, 
§  444,  says:  "And  the  fact  that  the  mort- 
Pfagor  has  unliquidated  demands,  against 
the  mortgagee  which  he  desires  to  set  off 
against  the  indebtedness  secured  by  the 
mortgage  will  not  warrant  an  injunction 
against  a  sale  under  a  power  contained  in 
the  mortgage,  since  the  rule  is  regarded  as 
well  settled  that  unliquidated  damages  can- 
not be  pleaded  by  way  of  set-off  to  pro- 
ceedings in  equity." 
We  affirm  the  decree. 


im. 


Scoi*  V.  CURTIS. 
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MEW  YORK  COURT  OF  APPEAIiS. 

WILLIAM  SCOTT,  Respt, 

V. 

GROVE  T.  CURTIS  et  al.,  Appts. 

(196  N.  Y.  424,  88  N.  iL  794.) 

Indemnity  —  Injury  by  defective  coal 
hole  —  liability  of  coal  dealer. 

1.  A  property  owner  who  is  compelled  to 
pay  damages  for  injuries  to  a  pedestrian  be- 
cause of  the  unsafe  manner  in  which  a  cov- 
er was  placed  upon  a  coal  hole  in  the  side- 
walk, by  a  coal  dealer  delivering  ooal 
through  it,  may,  in  case  he  himself  was  not 
actively  negligent  in  the  matter,  recover  in- 
demnity from  the  dealer  for  the  loss  so 
caused. 


Judgment  —  against  property  owner  — 
personal  injury  —  effect  on  alleged 
indemnitor. 

2.  A  property  owner  who  has  confessed 
liability  in  an  action  to  hold  him  liable  for 
injury  to  a  pedestrian  falling  through  a 
coal  hole  in  the  sidewalk  cannot  recover 
over  against  the  coal  dealer  who  was  using 
the  hole  for  the  delivery  of  coal,  on  the 
judgment  roll,  without  showing  that  the 
accident  was  due  to  his  negligence. 

(June  8,  1909.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming 
a  Judgment  of  a  Trial  Term,  Part  X.,  for 
New  York  County,  in  plaintifiTs  favor,  and 


Note.  ^  Right  of  one  constructively  lia- 
ble for  a  tort,  to  contribution  or  in^ 
demnity  from  one  acttuUly  reaponei^ 
hie  for  its  comtnissio^t. 

I.  Scope,  1147. 
II.  Statement  of  the  rule,  1148. 
III.  Persons  or  corporations  within  rule. 

a.  Generally,  1148. 

b.  Owner  or  occupant  of  premises. 

1.  Generally,  1148. 

2.  Lessor  or  lessee,  1148. 

3.  Proprietor   of   railroad,   high- 

way,     canal,      or     lighting 
plant,  1149. 

4.  Abutter,   1149. 
e.  Carrier,  1150. 

d.  Miscellaneous,  1151. 

J.  Scope, 

The  Question  of  the  conclusiveness  and 
effect  of  a  judgment  against  one  construc- 
tively liable  for  a  tort,  as  against  the  ac- 
tual wrongdoer  when  sued  for  contribution 
or  indemnity  is  discussed  in  note  to  Balti- 
more &  O.  R.  Co.  V.  Howard  County,  post, 
1172. 

Of  course,  it  is  essential,  in  order  that 
the  present  question  may  arise,  that  the 
former  verdict  or  judgment  against  the 
plaintiff  in  the  present  suit  for  fy)iitribu- 
tion  or  indemnity  shall  have  been  predicated 
solely  of  his  constructive  liability.  So,  the 
cases  in  the  present  note  are  not  to  be 
confused  with  those  which  hold  that  the 
rule  against  recourse  between  joint  wrong- 
doers will  prevent  a  recovery  over  by  one 
who  has  been  held  liable,  upon  the  ground 
that  he  was  actually  negligent  in  failing 
to  perform  a  duty  which  devolved  jointly 
upon  the  plaintiff  and  defendant.  As  an 
illustration  of  the  numerous  cases  of  this 
kind  which,  in  respect  of  matters  of  fact, 
resemble  those  included  herein,  reference 
may  be  had  to  Union  Stock  Yards  Co.  v. 
Chicago,  B.  &  Q.  R.  Co.  196  U.  S.  217,  49  L. 
ed.  453,  25  Sup.  Ct.  Rep.  226,  2  Ann.  Cas. 
625,  holding  that  a  terminal  company  whose 
negligence  toward  one  of  its  emplovecs  in 
failing,  by  a  proper  inspection,  to  discover 
a  defective  brake  on  a  car  delivered  to  it 
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by  a  railroad  company,  has  been  established 
by  a  competent  tribunal,  cannot  enforce  con- 
tribution or  recover  indemnity  from  the 
railroad  company  because  of  the  latter's 
neglect  of  duty.  See  also  Central  of  Geor- 
gia R.  Co.  V.  Macon  R.  &  Light  Co.  9  Ga. 
App.  628,  71  S.  £.  1076,  reaching  a  similar 
result,  where  an  employee  was  injured  by 
coming  in  contact  with  a  defectively  in- 
sulated electric  light  wire,  the  master  and 
the  electric  lighting  company  being  held 
equally  bound  to  make  inspections  and  ob- 
serve necessary  precautions. 

Another  distinctive  question  is  whether, 
when  both  parties  are  guilty  of  actual  fault, 
the  rule  against  recourse  between  joint 
wrongdoers  will  apply  when  it  is  found  that 
the  negligence  of  the  person  against  whom 
indemnity  is  sought  was  the  proximate 
cause  of  the  accident.  For  a  discussion  of 
this  matter,  see  the  note  in  36  L.R.A.  (N.S.) 
583. 

As  to  right  of  action  of  one  legally  re- 
sponsible for  another's  death,  against  a 
tnird  person  whose  negligence  caused  the 
death,  see  the  note  in  36  L.R.A.(N.S.)  60. 
The  present  discussion  is  not  concerned  with 
cases  involving  the  question  whether  the 
rule  against  recourse  between  joint  tort 
feasors  applies  to  a  suit  by  an  agent  or 
servant  or  one  occupying  some  similar  re- 
lation, to  recover  indemnity  or  contribu- 
tion when  he  has  been  held  liable  for  a 
tort  committed  at  the  behest  of  the  master 
or  principal,  and  without  knowledge  on  his 
own  part  that  he  was  doing  a  wrongful 
act.  It  will  be  also  observed  that  cases  in 
which  a  right  of  action  over  is  expresslv 
given  by  statute  are  not  herein  discussed. 
As  an  illustration  of  cases  of  this  kind,  see 
Littleton  v.  Richardson,  32  N.  H.  69,  holding 
that  under  a  statute  making  any  person 
who  shall  encumber  a  highway  liable  to  the 
town  for  all  damages  and  costs  which  it 
shall  be  compelled  to  pay  to  any  person  on 
account  of  the  obstruction,  the  town  is  en- 
titled to  recover  where  the  highway  is  so 
encumbered,  where,  although  defects  and 
want  of  repairs  in  the  highway  for  which 
the  town  was  responsible  may  have  con- 
tributed to.  the  accident,  they  were  not  its 
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from  an  order  denying  a  motion  for  new 
trial,  in  an  action  brought  to  recover  an 
amount  alleged  to  be  due  plaintiff,  re- 
covered against  him  in  a  former  action 
brought  to  recover  damages  for  personal 
injuries  to  a  pedestrian,  for  which  defend- 
ants were  alleged  to  be  responsible.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Verner  Johnson,  for  appel- 
lants: 

The  duty  of  maintaining  the  coal  hole 
in  question  in  a  safe  condition,  and  of 
protecting  and  guarding  the  public  from 
accident  when  uncovered  or  defectively 
covered,  rested  upon  the  plaintiff,  the  own- 
er of  the  premises. 

Downey  ▼.  Low,  22  App.   Div.   460,   48 


K.  Y.  Supp.  207;  Campion  T.  RoUwageo, 
43  App.  Div.  117,  59  N.  ¥•  Supp.  308; 
Matthews  ▼.  DeGrofT,  13  App.  Div.  356, 
43  N.  T.  Supp.  237;  Anderson  ▼.  Caulfield, 
60  App.  Div.  560,  69  N.  Y.  Supp.  1027. 

The  burden  was  upon  the  plaintiff  to 
show  that  the  judgment  in  the  former  ac- 
tion was  awarded  against  him  for  some  rea- 
son other  than  his  own  negligence,  and 
the  evidence  is  entirely  insufficient  to  tar 
tablish  that  fact. 

Oceanic  Steam  Nav.  Co.  t.  Campania 
Transatlantica  Espanola,  144  N.  T.  663, 
39  N.  E.  360. 

Even  if  there  was  some  neglect  on  the 
part  of  the  defendants'  employees  con- 
tributing thereto,  the  plaintiff  herein  was 
jointly  responsible  for  the  existence  of  any 


proximate  cause.  Subsequent  appeal  in  this 
case  in  34  N.  H.  179,  66  Am.  Dec.  759. 

And  the  note  does  not  include  cases  in 
which  the  right  to  indemnity  is  based  upon 
a  bond  taken  or  exacted  by  the  present 
plaintiff  from  the  defendant. 

For  references  to  other  analogous  notes, 
■ee  infra.  III. 

IT.  Statement  of  the  rule. 

The  general  principle  is  well  settled  that 
one  of  several  wrongdoers  cannot  recover 
against  another  wrongdoer,  although  the 
former  may  have  been  compelled  to  pay  all 
*  the  damages  for  the  wrong.  "The  rule  ex- 
ists," says  a  commentator,  "not  because 
contribution  in  such  a  case  is  inequitable, 
but  because  the  law  will  not  raise  an  im- 
plied promise  to  contribute  between  wrong- 
doers, for  the  implied  promise  rests  upon 
equitable  grounds,  and  no  equities  arise 
from  a  wrong  to  aid  a  participant  in 
a  wrong.  The  court  will  leave  a  per- 
son who  asks  its  assistance  in  such  a 
case  in  the  position  where  it  finds 
him."  9  Cyc.  805.  The  foregoing,  it  will  be 
observed,  concerned  the  matter  of  "contri- 
bution." With  respect  to  "indemnity,"  the 
rule  is  the  same.  However,  this  universal 
/  accepted  rule  against  recourse,  whether  by 
■  way  of  contribution  or  of  indemnity,  be- 
I  tween  joint  wrongdoers,  is  considerably  cir- 
cumscribed  in  its  operation,  with  the  result 
'  that,  in  the  circumstances  suggested  by  the 
title  of  this  note,  it  is  almost  universally 
agreed  that  the  ultimate  liability  fqr  a 
tort  may  be  visited  upon  an  actual  wrong- 
doer for  whose  delinquency  the  plaintiff 
has  been  held  legally  liable,  where  the  lat- 
ter was  guilty  of  no  actual  wrong. 

The  ground  of  the  action  is  that  the  de- 
i  fendant  has,  by  his  own  unauthorized  act, 
exposed  the  plaintiff  to  a  liability,  and  it 
is  immaterial  whether  such  liability  is  im- 
posed by  force  of  a  statute  or  by  the  rule 
of  the  common  law,  for  in  either  case  the 
plaintiff  is  held  liable  by  inference  of  law, 
and  not  by  reason  of  his  active  participa- 
tion in  the  act  which  was  the  occasion  of 
the  injury.  Baltimore  &  0.  R.  Co.  v.  How- 
40  L.R.A.(N.S.) 


ard  County,  133  Md.  404,  77  Atl.  930;  Gray 
V.  Boston  Gaslight  Co.  114  Mass.  149,  19 
Am.  Rep.  324. 

f/J.  Persona    or    corporationa    taiU^M 

r%Ue. 

a.  OeneraU^» 

As  to  the  right  of  an  emplover  wHo  baa 
been  held  liable  for  a  tort  oi  or  upon  a 
servant,  to  recover  over  from-  the  actual 
wrongdoer,  see  the  note  to  Grand  Forks  v. 
Paulsness,  post,  1158. 

As  to  the  right  of  a  municipality  to 
recover  over  from  the  actual  wrongdoer, 
see  the  note  to  Robertson  v.  Paducah,  post» 
1153. 

h.  Owner  or  occupant  of  prenUaea, 

1.  QeneraUy. 

One  who  creates  a  dangerous  conditioa 
upon  the  premises  of  another,  without  the 
latter's  consent,  is  bound  to  indemnify  the 
owner  for  all  resulting  damage  which  he  is 
compelled  to  pay,  where  there  is  no  artive 
fault  on  the  owner's  part.  Thus,  a  eom- 
pany  which,  without  the  owner^s  consent, 
places  a  wire  on  his  premises  so  as  to  render 
a  chimney  unsafe,  must  indemnify  the  lat- 
ter for  damages  which  he  has  been  oom- 
pelled  to  pay  one  who  was  injured  by  a  fall 
of  the  chimney.  Gray  t.  Boston  Gaslight 
Co.  supra. 

2.  Lessor  or  leasee. 

The  lessor  of  premises  who  is  held  liable 
for  injuries  occasioned  by  failure  to  kofp 
them  in  repair  may  recover  indemnity  from 
the  lessee,  whose  primary  duty  it  was  to 
make  the  repairs.  Oceanic  Steam  Nav.  Co. 
V.  Compania  Transatlantica  Espanola.  134 
N.  Y.  461,  30  Am.  St.  Rep.  6£i5,  31  N.  £. 
987. 

And  on  the  other  hand,  where  a  provisios 
in  the  lease  charges  the  landlord  with  the 
duty  of  making  repairs,  his  lessee,  who  has 
been  held  liable  in  respect  thereof  under 
a  similar  provision  in  a  sublease,  may  have 
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unsafe  condition  of  the  coal  hole  at  the 
time  the  accident  happened. 

Deming  v.  Terminal  R.  Co.  49  App.  Div. 
493,  63  N.  T.  Supp.  615,  affirmed  in  169 
N.  Y.  1,  88  Am.  St.  Rep.  621,  61  N.  E. 
983;  Johnston  v.  Phoenix  Bridge  Co.  44 
App.  Div.  581,  60  N.  Y.  Supp.  947,  affirmed 
in  169  N.  Y.  581,  62  N.  E.  1096;  Campion 
V.  Rollwagen,  43  App.  Div.  117,  69  N.  Y. 
Supp.  308;  Jennings  v.  Van  Schaick,  108 
N.  Y.  630,  2  Am.  St.  Rep.  469,  16  N.  E. 
424;  Ray  v.  Jones  &  A.  Co.  92  Minn.  101, 
99  N.  W.  782 ;  Churchill  v.  Holt,  131  Mass. 
67,  41  Am.  Rep.  191. 

Messrs.  Arrowsmith  &  Dunn,  for  re- 
■pondent : 

A  person  guilty  of  negligence  is  charged 
with    the   responsibility   for   his   wrongful 


act,  not  only  directly  t< 
jured,  but  indirectly  to  I 
legally  liable  therefor,  ai 
held  responsible  by  judgi 
damages  which-  ought .  to 
by  the  wrongdoer. 

Phoenix  Bridge  Co.  v.  ( 
Div.  364,  92  N.  Y.  Supp. 
186  N.  Y.  580,  78  N.  E. 
Uvalde  Asphalt  Paving  Cc 
67  N.  E.  439;  Chicago  v.  ] 
429,  17  L.  ed.  304;  Ocei 
Co.  V.  Com  pan  i^  Transatl 
134  N.  Y.  467,  30  Am.  i 
N.  E.  987. 

The  -evidence  submitted 
ment  roll  in  the  case  of  Fo 
ly    established    the    appelh 


indemnity  from  the  landlord.  Prescott  v. 
Le  Conte,  83  App.  Div.  482,  82  N.  Y.  Supp. 
411,  affirmed  without  opinion  in  178  N.  Y. 
686,  70  N.  E.  1108. 

8,  Proprietor  of  railroad,  highway,  oa- 
nal,  or  lighting  plant. 

Notwithstanding  the  failure  of  a  railroad 
company  to  place  cattle  guards  at  the  point 
at  which  its  road  enters  a  pasture,  the  rail- 
road' company,  when  it  is  held  liable  for 
stock  which  passed  through  an  opening  in 
the  fence  between  the  right  of  way  and  the 
pasture,  and  escaped,  may  recover  indemni- 
ty from  a  telephone  company  which,  in 
workiuj?  upon  its  line,  made  the  opening 
in  the  &nce.    Southwestern  Teleg.  &  Teleph. 


Co.  V.  Krause,  —  Tex.  Civ.  App.  — ,  92  S*-^ent   contact   with  those 
W.  431.  Fulton  County  Gas  &  Elect 

In  Chicago  &  N.  W.  R.  Co.  v.  Dunn,  69^  River  Teleph.  Co.   130  Ap 


Iowa,  619,  13  N.  W.  722,  the  court  said: 
"That  the  plaintiff's  negligence  did  not  con- 
stitute the  omission  of  any  duty  which  the 
plaintiff  owed  the  defendant  is  iipparent 
from  the  fact  that,  if  the  defendant's 
horse  had  escaped  through  the  gate  up- 
on the  track  of  the  railway,  and  been 
injured,  the  defendant  would  have  been 
without  remedy.  The  case  falls  fully  with- 
in the  principle  of  those  cases  in  which  it 
has  been  held  that  a  municipal  corporation 
which  has  been  compelled  to  pay  damages 
to  a  party  injured,  because  of  an  obstruc- 
tion upon  or  excavation  in  a  street,  may 
recover  from  the  party  causing  the  excava- 
tion or  obstruction." 

And  it  has  been  intimated  at  least,  that 
where  the  negligence  of  one  of  two  rail- 
road companies  causes  a  collision  of  their 
trains,  the  one  at  fault  must  indemnify  the 
other  for  damages  it  has  been  compelled 
to  pay  for  loss  or  injuries  thereby  occa- 
sioned. Houston  &  T.  C.  R.  Co.  v.  Williams. 
—  Tex.  Civ.  App.  — ,  31  S.  W.  556.  ^ 

So,  a  turnpike  company  which  has  been 
held  liable  for  injuries  occasioned  by  an  un- 
guarded excavation  in  its  road  is  entitled 
to  be  indemnified  by  the  person  who,  with- 
out leave  or  license,  made  the  excavation. 
West  field  Gas  &  Mill.  Co.  v,  Noblesville  & 
40  L.R.A.(N.S.) 


E.  Gravel  Road  Co.  13  In 
Am.  St.  Rep.  244,  41  N.  E. 

And  a  gas  company  wh 
to  pay  damages  for  persona 
by  the  leakage  of  gas  fi 
pipe  may  recover  from  a 
company  whose  negligent  e 
street  caused  the  pipe  to  1 
phia  Co.  V.  Central  Tract 
456,  30  Atl.  934. 

An  electric  lighting  com 
been  held  liable  to  one  inji 
trie  current  which  passed 
through  the  wires  of  a  tel 
may  recover  indemnity  f 
where,  in  stringing  its  wire 
ligently  failed  to  take  pr 
against  the  sagging  of  wir 


N.  Y.  Supp.  642. 

So,  the  owner  of  a  cam 
held  liable  for  injuries  fr 
of  a  bridge  crossing  the 
indemnity  from  his  grants 
to  which  the  bridge  was  ap 
the  latter  negligently  fai 
the  bridge  in  a  safe  coi 
apolis  Mill.  Co.  v.  Wheele: 
16  N.  W.  698. 

And  a  railroad  company 
ing  a  bridge  across  a  mill 
same  to  overflow,  must  ind 
er  of  the  race  for  damages 
pel  led  to  pay  for  proper  t; 
overflow.  Northern  Ohio 
Canal  &  Hydraulic  Co.  2i 
affirmed  without  opinion  in 
80  N.  E.  1130. 

4.  Abutter 

Where  persons  in  the  pr( 
business  negligently  unco 
in  a  sidewalk,  and  allow 
guarded,  without  the  know 
er  or  occupant  of  the  a 
who  if  thereby  made  lia 
injured,  by  reason  of  his 
building,  the  rule  aa  to  j 
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and  that  it  was  through  their  wrongful 
acts  that  Mrs.  Fort  was  injured. 

New  York  v.  Brady,  151  N.  Y.  616,  45 
N.  E.  1122;  Rochester  v.  Montgomery,  72 
N.  Y.  66;  Morettft  v.  Bostwick,  127  App. 
DiT.  701,  111  N.  Y.  Supp.  1021;  Reynolds 
y.  Alderman,  64  Misc.  73,  103  N.  Y.  Supp. 
863. 

The  parties  to  this  a<;tion  are,  not  in 
pari  delicto. 

Phoenix  Bridge  Co.  v.  Creem,  102  App. 
Div.  354,  92  N.  Y.  Supp.  855,  affirmed  in 
185  N.  Y.  680;  Rochester  v.  Montgomery, 
9  Hun,  394,  affirmed  in  72  N.  Y.  65 ;  Oceanic 
Steam  Nav.  Co.  v.  Campania  Transatlantica 
Espanola,  134  N.  Y.  466,  30  Am.  St.  Rep. 
685,  31  N.  E.  987 ;  Dunn  v.  Uvalde  Asphalt 
Paving  Co.  175  N.  Y.  214,  67  N.  E.  439; 


Lowell  ▼.  Boston  &  L.  R.  Corp.  23  Pick. 
31,  34  Am.  Dec.  33;  Churchill  v.  Holt,  131 
Mass.  67,  41  Am.  Rep.  191;  Brooklyn  v. 
Brooklyn  City  R.  Co.  47  N.  Y.  475,  7  Am. 
Rep.  469. 

The  fact  that  Scott  allowed  or  acquiesced 
in  the  use  of  the  coal  chute  to  deliver  the 
coal  by  the  appellants,  while  it  made  him 
a  passive  wrongdoer  as  to  a  pedestrian, 
did  not  relieve  the  active  wrongdoer,  the 
appellants,  from  their  acts. 

New  York  t.  Brady,  81  Hun,  443;  Boch* 
ester  v.  Montgomery,  72  N.  Y.  67;  Port 
Jervii  y.  First  Nat.  Bank,  96  N.  Y.  556. 

Chase,  J.,  delivered  the  opinion  of  tin 
court: 
The  plaintiff  is  the  owner  of  certain  resl 


does  not  apply*  and  the  owner  or  occupant 
may  have  indemnity.  Churchill  v.  Holt, 
127  Mass.  165,  34  Am.  Rep.  355.  On  a  sub- 
sequent appeal  in  this  case  in  131  Mass. 
67,  41  Am.  Rep.  191,  a  judgment  for  the 
defendant  was  upheld  upon  the  principle 
that  if  the  plaintiff  negligently  left  the 
hatchway  in  a  dangerous  condition,  and  the 
acts  of  the  defendant  merely  made  it  more 
daufferons,  it  was  impossible  for  the  jury 
to  find  that  the  fault  of  the  plaintiff  did 
not  contribute  to  the  injury;  and  that  in 
such  circumstances  the  parties  were  in  pari 
delicto,  within  the  rule  against  recourse 
between  joint  wrongdoers. 

So,  as  has  been  seen,  an  abutter  who, 
without  negligence  on  his  own  part,  is  held 
liable  for  injuries  resulting  from  an  open 
coal  hole  in  front  of  his  premises,  may  have 
indemnity  from  the  person  who  negligently 
left  it  open.    Scott  v.  Curtis. 

Where  mail  carriers  unnecessarily  ob- 
struct the  platform  of  a  railroad  station, 
the  company's  failure,  as  .between  it  and 
its  passengers,  to  keep  the  platform  safe, 
does  not  render  it  a  joint  wrongdoer  in  such 
a  sense  'as  will  prevent  a  recovery  by  the 
company,  from  the  mail  carriers  of  the 
amount  it  has  been  compelled  to  pay  one 
thereby  injured.  Colony  R.  Co.  v.  Slavens, 
148  Mass.  363,  12  Am.  St.  Rep.  558,  19 
N.  E.  372. 

A  railroad  company  may  recover  in- 
demnity from  a  sleeping  car  company 
where  it  has  been  compelled  to  pay  dam- 
ages to  a  passenger  in  the  latter's  car, 
whose  servant  negligently  caused  her  to 
alight  at  the  wrong  station,  it  appearing 
that  the  railroad  company  had  nothing  to 
do  with  the  discharge  of  passengers  riding 
in  sleeping  care.  Pullman  Co.  v.  Hoyle, 
62  Tex.  Civ.  App.  534,  115  S.  W.  315. 

So,  a  Pullman  company,  whose  exclusive 
duty  it  is  to  notify  passengers  in  its  cars 
upon  arrival  at  their  destination,  must  in- 
demnify a  railroad  company  when  it  has 
been  held  liable  for  injuries  occasioned  by 
the  former  company's  failure  to  do  so.  Mis- 
40  L.R.A.(N.S.) 


souri,  K.  &  T.  R.  Co.  y.  Maxwell,  —  Tex. 
Civ.  App.  — ,  130  S.  W.  722,  affirmed  on 
other  grounds  in  —  Tex.  — ,  143  S.  W.  1147. 

And  a  sleeping  car  company  which  neg* 
li^ently  fails  to  comply  with  its  contract 
with  the  railroad  company  to  maintain 
sleeping  cars  in  good  order  and  condition 
at  its  own  expense  must  indemnify  the 
railroad  company  when  the  latter  is  com- 
pel  led  to  pay  damages  to  a  passenger  in- 
jured by  such  negligence.  Pullman  Co.  v. 
Norton,  —  Tex.  Civ.  App.  — ,  91  S.  W.  841. 

And  a  connecting  carrier  which  has  been 
held  liable  for  goods  lost  beyond  its  own 
line  may  recover  indemnity  from  the  car- 
rier whose  actual  negligence  caused  the  loss, 
at  least  where  the  statute  provides  that  an 
action  may  be  brought  against  any  one  or 
all  of  such  railroad  corporations.  Intems- 
tional  &  G.  N.  R.  Co.  v.  Jones,  26  Tex.  Civ. 
App.  167,  62  S.  W.  1075;  Missouri  P.  R. 
Co.  v.  Twiss,  35  Neb.  267,  37  Am.  St.  Rep. 
437,  53  N.  W.  76. 

The  owners  of  a  pier  who  negligentlv 
fail  to  keep  it  in  a  sale  condition  are  liable 
to  indemnify  charterers  of  a  vessel  who,  in 
their  capacity  as  common  carriers,  are  held 
liable  for  the  loss  of  a  cargo  unloaded  on 
the  pier.  Vogemann  y.  American  Dock  & 
Trust  Co.  131  App.  Div.  216,  115  N.  Y. 
Supp.  741,  affirmed  without  opinion  in  198 
N.  Y.  586,  92  N.  E.  1105.  / 

So,  a  carrier  which,  without  actual  fault 
on  its  part,  has  been  held  liable  for  a  iire 
communicated  from  one  of  its  cars  in  which 
a  fire  was  maintained,  may  recover  over 
from  the  shipper,  who  was  actually  negli- 
gent in  maintaining  the  fire,  he  having  been 
given  exclusive  control  of  the  interior  of 
the  car  for  the  purpose.  Boston  &  M.  R. ' 
Co.  V.  Sargent,  70  N.  H.  299,  47  Atl.  605. 
In  this  case  the  court  applied  the  doctrine 
of  last  clear  chance,  holding  that  the  plain- 
tiff could  recover  if,  and  only  if,  it  appeared 
that,  by  the  exercise  of  proper  care,  it 
could  not  have  prevented  the  injury.  This, 
of  course,  is  but  one  method  of  ascertaining 
whether  the  plaintiff  was  actually  negligent 
so  as  to  render  him  a  joint  tort  feasor  with 
the  shipper,  in  the  sense  in  which  that  term 
is   used    in    the   rule   against   contribution 
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property  in  the  city  of  New  York,  on  which 
is  a  house,  and  under  the  sidewalk  in  front 
of  the  house  are  coal  bins  used  in  connec- 
tion with  said  house,  and  through  the  side- 
walk is  an  opening  or  coal  hole  and  a 
chute  leading  into  said  coal  bins.  The 
plaintiff  purchased  of  the  defendants  16 
tons  of  coal  to  be  delivered  in  said  bins. 
The  defendants'  employees  came  with  a 
load  of  said  coal,  and  the  plaintiff  showed 
them  where  to  remove  the  fastenings  to  the 
cover  over  said  coal  hole,  and  saw  them 
remove  said  cover,  and  the  load  of  coal 
was  delivered  in  the  bins  through  said 
hole  and  chute  leading  therefrom.  The 
plaintiff  left  his  house,  but  returned  be- 
fore all  of  said  coal  had  been  delivered, 
and,  as  he  passed  over  the  sidewalk  into! 


his  house,  noticed  that  the  cover  was  on 
the  coal  hole.  A  few  minutes  afterwards, 
and  before  the  defendants'  employees  had 
returned,  he  heard  an  outcry,  and  ascer- 
tained that  a  woman  passing  the  house  on 
the  sidewalk  had  fallen  into  the  hole.  The 
woman  who  fell  into  the  hole  brought  an 
action  against  this  plaintiff  for  damages. 
In  her  complaint  she  alleged  that  "the  de- 
fendant wrongfully  and  negligently  per- 
mitted said  eoal  hole  to  be  and  continue, 
and  the  same  then  and  there  was,  so  badly, 
insufficiently,  and  defectively  covered  and 
protected  that  by  means  thereof  plaintiff 
.  .  .  fell  into  said  coal  hole.  .  .  ." 
The  plaintiff  herein,  as  the  defendant  in 
said  action,  denied  the  allegations  of  negli- 
gence on  his  part.    He  thereupon  gave  no- 


or   indemnity.     For   subsequent   appeal   in 


this  case,  see  72  N.  H.  455,  57  Atl.  688.    ^  compel    the   road   company   to   respond    in 


And  no  such  negligence  as  will  defeat  the 
carrier's  recovery  in  such  circumstances  is 
shown  by  the  mere  fact  that  the  carrier 
relied  upon  the  shipper's  implied  undertak- 
ing to  use  reasonable  care  in  keeping  the 
car  heated,  instead  of  inspecting  the  car  to 
see  whether  or  not  he  had  used  such  care. 
Boston  &  M.  R.  Co.  ▼.  Sargent,  72  N.  H. 
455,  57  Atl.  688. 

However,  it  was  held  in  an  early  Ohio 
case  that  a  road  company  was  not  bound 
to  indemnify  a  stagecoach  proprietor  who 
had  been  held  liable  for  injuries  sustained 
by  a  passenger  when  the  stage  overturned 
on  account  of  a  defect  in  the  company's 
road;  and  the  apparent  ground  of  the  de- 
cision was  that,  since  the  proprietor  of  the 
stagecoach  had  been  held  liable  to  the  pas- 
senger, this  showed  such  negligence  on  his 
part  as  rendered  him  a  tort  feasor  jointly 
with  the  road  company,  and  disentitled  him 
to   indemnity.     Talmadge   v.   Zanesville   & 
/^M.  Road  Co.  11  Ohio,  197.     The  following 
language  indicates  the  reasons  which  gov- 
erned the  court  in  this  case:     "A  carrier 
of  passengers  for  hire  is  bound  to  exercise 
the   highest   possible   degree   of   care;    and 
if,  by  the  slightest  negligence  on  his  part, 
an  injury  is  sustained  by  a  passenger,  he 
can    recover   the    amount   of   damage   sus- 
tained.    No  damage,  however,  could  be  re- 
covered against  Talmadge  unless  there  had 
been   negligence  or  some   wrongful   act  on 
his  part,  which  occasioned  the  injury.   This 
negligence  was  proven  in  the  circuit  court, 
and  there  was  evidence  to  the  same  effect 
on  the  trial  of  this  case.     Talmadge  ]\ow 
says  to  the  road  company,  'If  you  had  not 
been   negligent   in   not   keeping  your   road 
in  repair,  my  coach  would  not  have  been 
overturned,  and  no  damage  would  have  been 
recovered  against  me.'     The  road  company 
may  say,   with  equal   truth,   to  Talmadge, 
'Unless    your    conch    had    been    neglicrently 
driven,  it  would  not  have  overturned.'  Both 
were  mere  wrongdoers.     The  passenger  se- 
lected  Talmadge,   with    whom  he  had  con- 
tracted   for    his    safe    transportation,    and 
recovered   against,  him,     Xow,   there  is  no 
40  L.R.A.(N.S.)  ' 


principle  of  law  upon  which  Talmadge  can 


damages  for  his  wrongful  act.  The  injury 
which  Talmadge  sustained  directly,  by  the 
negligent  act  of  the  road  company,  may  be 
recovered.  This  is  the  law.  And  if  the 
court  should  permit  carriers  to  recover  the 
damages  from  the  owners  of  bad  roads,  for 
injuries  consequent  upon  the  negligence  of 
such  carriers,  there  would  be  very  little 
safety  for  passengers.' 


*f 


d.  Miscellaneous. 

One  of  two  proprietors  of  a  joint  enter- 
prise, who  pays  a  joint  judgment  rendered 
against  them  for  injuries  caused  by  the 
personal  negligence  of  the  other,  is  entitled 
at  the  very  least  to  contribution  from  such 
other.  Thus,  one  of  the  joint  proprietors 
of  a  stagecoach  line,  who  pays  a  joint 
judgment  recovered  against  them  by  a  pas- 
senger who  was  injured  through  the  person- 
al negligence  of  another  of  the  joint  ]^ro- 
prietors,  who  was  driving  the  stage,  is  at 
least  entitled  to  contribution  from  such 
other.  Bailev  v.  Bussing,  28  Conn.  465. 
In  this  case  the  plaintiff  sued  only  for  con- 
tribution, but  the  court  intimated  that  the 
situation  was  such  as  would  have  justified 
an  action  for  full  indemnity. 

And  while  the  principle  that  one  con- 
structively liable  has  recourse  against  the 
actual  wrongdoer  would  seem  to  entitle  one 
of  two  joint  owners  of  a  vicious  animal  to 
indenmity  from  the  other  for  damages 
which  the  former  was  compelled  to  pay 
by  reason  of  the  lat tor's  failure  to  restrain 
the  animal  when  it  was  in  his  exclusive 
possession,  the  contrary  has  been  held. 
Spalding  v.  Oakes,  42  Vt.  343,  placing  its 
decision  upon  the  ground  that  the  plaintiff 
knew  that  the  defendant  was  not  in  the 
habit  of  restraining  the  animal,  and  was 
charged  with  the  duty  of  restraint  even 
when  the  defendant  had  it  in  his  posses- 
sion; and  that  this  breach  conHtituted  him 
a  joint  wrongdoer. 

A  construction  company  may  have  in- 
demnity from  its  employer,  a  street  rail- 
way company,  for  damages   which   it  has 


1152 


NEW  YORK  COURT  OP  APPEALS. 


Juifs, 


tice  in  writing  to  the  defendants  in  thii 
action  of  the  commencement  of  said  ac- 
tion, and  that  the  same  was  coming  on 
for  trial,  and  requested  the  defendants  to 
come  in  and  defend  said  action,  and  also 
notified  them  that  they  would  he  held  lia- 
ble by  him  for  the  verdict  and  judgment 
rendered  in  the  action  so  brought  against 
him;  but  the  defendants  did  not  intervene 
in  said  action.  When  said  action  came 
on  for  trial,  the  defendant  conceded  his  lia- 
bility. The  court  thereupon  directed  the 
jury*  to  assess  the  amount  of  damage  suf- 
fered by  the  plaintiff,  and  they  found  a 
verdict  in  favor  of  the  plaintiff  therein 
in  the  sum  of  $2,500,  and  judgment  was 
thereafter  entered  against  the  plaintiff  in 
this  action  for  the  amount  of  such  verdict 
and  costs. 

The  plaintiff  in  this  action  subsequently 
paid  the  judgment.  This  action  was  then 
brought  against  the  defendants,  and  the 
plaintiff  alleges  that  while  the  defendants 
were  in  the  control  of  said  coal  hole  and 
chute,  they  "negligently  and  carelessly  left 
the  cover  of  the  said  hole  or  chute  improp- 
erly, insufficiently,  and  defectively  covered 
and  unguarded  and  unprotected,  and  that, 
by  reason  of  the  said  carelessness  and  neg- 
ligence of  the  said  defendants,"  the  plain- 
tiff in  the  action  previously  brought  against 
him  was  injured,  without  any  fault  or  neg- 
ligence on  his  part,  but  that  such  injury 
"was  wholly  caused  by  the  negligence  and 
carelessness  of  the  defendants."  The  com- 
plaint further  alleges  the  bringing  of  said 
action  against  him,  and  the  recovery  and 
payment  of  said  judgment.  *  It  demands 
judgment  against  the  defendants  for  the 
amount  paid  by  the  plaintiff  in  satisfaction 
of  said  judgment,  and  for  certain  expenses 
incurred  in  defending  said  action.  On  the 
trial  in  this  action  the  judgment  roll  in 
said  action  was  received  in  evidence,  and 
the  plaintiff  rested  without  showing  in  de- 
tail how  the  accident  occurred,  or  the  spe- 


cific act  or  acts  ot  the  defendants  upon 
which  he  bases  their  liability  to  him. 

An  owner  of  real  property  who  maintains 
a  coal  hole  in  the  sidewalk  in  front  of  his 
property  is  liable  to  a  passer-by  who  is 
injured  by  falling  into  such  hole  when 
open  and  unguarded,  or  when  negligently 
and  carelessly  covered,  although  the  person 
or  persons  primarily  negligent  in  omitting 
to  cover  the  hole,  or  in  negligently  and 
carelessly  covering  it,  are  the  employees 
of  a  coal  dealer  who  were  at  the  time  en- 
gaged in  delivering  coal  to  the^^owner 
through  said  coal  hole.  Downey  y.  Low, 
22  App.  Div.  460,  48  N.  Y.  Supp.  207; 
Campion  ▼.  Rollwagen,  43  App.  Div.  117, 
60  N.  Y.  Supp.  308;  Anderson  ▼.  Caul- 
field,  60  App.  Div.  560,  69  N.  T.  Supp. 
1027;  Hart  v.  McKenna,  106  App.  Div. 
219,  94  N.  Y.  Supp.  216.  When  the  re- 
moval of  a  cover  from  a  coal  hole  by  tha 
owner's  permission  creates  danger  to  per- 
sons passing  along  a  sidewalk,  the  owner 
is  liable  for  any  negligence  in  failing  to 
see  that  proper  safeguards  or  warnings  are 
provided  to  reasonably  protect  the  public 
from  such  danger.  Weber  v.  Buffalo  R. 
Co.  20  App.  Div.  292,  47  N.  Y.  Supp.  7; 
Mullins  V.  Siegel-Cooper  Co.  183  N.  Y.  129, 
76  N.  E.  1112.  The  liability  of  the  owner 
of  real  property  for  injury  to  a  passer-by 
for  negligence  in  covering  or  in  failing  to 
cover  or  guard  such  a  hole  in  a  sidewalk 
does  not  relieve  the  active  or  actual  wrong- 
doers from  the  consequences  of  their  acts. 
The  liability  to  the  passer-by  is  joint.  As 
between  themselves,  the  active  wrongdoer 
stands  in  the  relation  of  an  indemnitor  to 
the  person  who  has  been  held  legally  lia- 
ble therefor.  Phoenix  Bridge  Co.  v.  Creem, 
102  App.  Div.  354,  92  N.  Y.  Supp.  855, 
affirmed  in  185  N.  Y.  580,  78  N.  E.  1110. 

Where  the  liability  rests  upon  two  or 
more  persons  who  are,  as  against  the  per- 
son injured,  jointly  liable  for  the  injury, 
the  rule  invoked  by  the  defendants  that 
'  the  court  should  not   interfere  as  between 


been  compelled  to  pay  an  abutter  for  in- 
juries from  a  change  of  street  grade  in  the 
manner  directed  by  the  employer's  engi- 
neer, who  was  given  the  power  of  direction 
by  the  contract  of  employment.'  Denison 
&  P.  S.  R.  Co.  V.  James,  20  Tex.  Civ.  App. 
358,  49  S.  W.  660. 

And  it  has  been  intimated  that  if  a  per- 
son frightens  a  team  and  causes  it  to  run 
away,  he  must  indemnify  the  owner  for 
damages  which  the  latter  is  compelled  to 
pay  to  a  person  thereby  injured.  Austin 
Electric  R.  Co.  v.  Faust,  -—  Tey.  Civ.  App. 
— ,  133  S.  W.  449.  In  this  case  it  is  clearly 
intimated  that  a  street  railroad  company 
whose  car,  by  reason  of  its  negligent  op- 
eration, collides  with  a  wagon  and  causes 
the  hors  s  to  run  away,  must  ij[\demnifv 
40  L.R.A.(N.S.)  '  t 


the  owner  of  the  horses  for  damages  which 
he  has  been  compelled  to  pay  persons  there- 
by injured,  if,  of  course,  the  owner  was 
guilty  of  no  actual  fault. 

An    innkeeper    who   has    been    held    lia- 
ble as  such   for  the  loss  of  a  horse  may 
recover  indemnity  from  one  who  wrongfully 
took  it  and  caused  its  death.     Reynolds  v.  . 
Alderman,  54  Misc.  73,  103  N.  Y.  Supp.  863.- 

But  where  the  owner  of  the  horse  re- 
covered upon  a  complaint  alleging  both  the 
relation  of  innkeeper  and  guest,  and  the 
negligence  of  the  innkeeper,  the  latter  can- 
not recover  indemnity  where  there  is  noth- 
ing to  indicate  upon  which  theory  the 
former  judgment  was  bafied.  Reynolds  ▼. 
Alderman,  130  App.  Div.  286,  114  N.  Y*  ' 
Supp.  463.  L.  A.   W. 
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Joint  tori  feasors  is  not  applicable,  where 
one  of  the  two  or  more  persons  chargeable 
with  negligence  is  primarily  liable  there- 
for, and  the  others  are  only  liable  by  rea- 
son of  their  ownership  of  the  property,  and 
not  by  reason  of  any  negligence  oecurring 
by  their  active  interposition  or  with  their 
affirmative  knowledge  and  assent.  When  an 
employee  or  independent  contractor  as- 
sumes the  duty  of  performing  an  act  which 
is  dependent  upon  his  personal  care  and 
attention,  and  an  injury  arises  by  reason 
of  lack  of  such  care  and  attention,  such 
person  is  liable  to  the  owner  of  the  prop- 
erty, if  he  is  called  upon  to  pay,  and  does 
pay,  the  damages  arising  from  such  negli- 
gence. Phoenix  Bridge  Co.  v.  Creem,  supra; 
Dunn  V.  Uvalde  Asphalt  Paving  Co.  176 
N.  Y.  214,  67  N.  E.  439. 

The  plaintiff  in  this  action  cannot  re- 
cover unless  he  shows  that  the  active  neg- 
ligence and  wrong  which  caused  the  in- 
jury to  the  person  falling  into  the  hole 
was  the  negligence  and  wrong  of  the  de- 
fendants. As  we  have  stated,  it  does  not 
appear  from  the  record  how  the  accident 
occurred.  If  it  occurred  by  the  negligent 
and  careless  manner  in  which  the  defend- 
ants temporarily  covered  or  guarded  the 
coal  hole,  it  may  be  assumed  that  this  ac- 
tion will  lie.  If,  however,  the  iujuries  oc- 
curred by  reason  of  the  cover  of  the  hole 
breaking,  without  any  negligence  or  care- 
lessness on  the  part  of  the  defendants,  or 
by  reason  of  some  carelessness  of  the 
plaintiff  in  this  action,  or  by  reason 
of  some  defect  in  the  construction  of 
the  cover  to  such  coal  hole  wholly  inde- 
pendent of  the  temporary  use  thereof,  the 
defendants  are  not  liable.  It  may  be  as- 
sumed for  the  purpose  of  this  opinion  that, 
notwithstanding  the  plaintiff's  admission 
that  he  was  liable  in  the  action  brought 
by  the  person  who  fell  into  the  coal  hole, 
nevertheless  the  judgment  roll  establishes, 
as  against  the  defendants  herein,  that  the 
plaintiff  therein  was  injured  by  reason  of 
negligence  in  connection  with  the  covering 
of  said  hole,  and  that  no  negligence  of 
hers  contributed  to  such  injury,  and  that 
it  also  establishes  the  amount  of  her  dam- 
ages, but  it  was  also  incumbent  upon  the 
plaintiff  to  give  evidence  in  addition  to  the 
judgment  roll  in  that  action,  to  show  that 
the  accident  occurred  by  negligence  for 
which  the  defendants  were  primarily  lia- 
ble. This  he  wholly  failed  to  do,  and  the 
judgment  must  therefore  be  reversed,  with 
costs,  and  a  new  trial  granted. 

Gray,   Vann,   Werner,   Willard  Bart- 
lett,  and   Hiscock,  JJ.,  concur.     Callen, 
Ch.  J.,  absent. 
40  L.R.A.(N.S.)  73 
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CITY  OF  PADUCAH. 
(146  Ky.  188,  142  S.  W.  870.) 

Indemnity  ^  Joint  ton  feasors  —  one 

primarily  liable. 

A  municipal  corporation  which  ia  com- 
pelled to  pay  damages  for  injuries  to  a 
pedestrian  falling  into  a  ditch  across  the 
sidewalk,  dug  under  direction  of  its  engi- 
neer, by  an  independent  contractor,  in  con- 
nection with  a  street  improvement,  may  se- 
cure indemnity  from  the  contractor  if  the 
accident  was  caused  by  his  negligence  in' 
failing  to  provide  a  sufficient  protection 
for  the  ditclh  to  render  the  way  -  safe  for 
pedestrians;  and  it  is  immaterial  that  the 
engineer  mistakenly  located  the  ditch  at  the 
wrong  place,  which  mistake  required  it  to 
remain  open  overnight. 

(January   12,   1012.) 

Note.  —  Bight  of  employer  who  haa 
been  held  liable  for  tort  of  or  upon 
servant  or  contractor,  to  recover  ever 
from  the  aottuil  wrongdoer* 

For  other  phases  of  the  general  question 
as  to  the  right  of  one  constructively  liable 
for  a  tort  to  recover  contribution  or  in- 
demnity from  one  actually  responsible  for 
its  commission,  see  the  note  to  Scott  v. 
Curtis,  ante,  1147,  and  the  other  notes  to 
which    it    refers,  especially  in  subdivision 

in.  a. 

Questions  relating  to  a  joint  action 
against  master  and  servant  have  already 
been  discussed  in  notes  in  this  series. 
Generally  as  to  joint  liability  of  master 
and  servant  for  the  tort  of  the  servant,  see 
the  notes  in  12  L.R.A.(N.S.)  669,  and  26 
L.RJl.(N.S.)  356.  As  to  the  joint  liability 
of  master  and  servant  for  a  trespass  com- 
mitted bv  the  servant  under  the  positive 
orders  of  the  master,  see  the  note  in  50 
L.RJL  644.  As  to  the  e£fect  of  a  verdict  in 
favor  of  the  servant  in  a  joint  action 
against  the  master  and  servant  for  thei 
negligence  of  the  latter,  see  the  note  In  9 
L.R.A.(N.S.)  880. 

There  are  cases  holding  that  an  agent  or 
other  person  holding  a  similar  relation  is 
entitled  to  indemnity  from  the  master  when 
he  has  been  held  liable  for  a  tort  conunitted 
at  the  behest  of  the  principal,  without 
knowing  it  to  be  wrongfuL  But  this  ques- 
tion is  distinctive,  and  not  pertinent  to  the 
present  inquiry.  And  the  question  whether 
a  pilot  whose  negligence  has  caused  dam- 
age must  indemnify  one  who  has  been  com- 
pelled to  pay  that  damage,  bein^  a  matter 
of  admiralty  law,  is  not  herein  discussed. 

Right  against  negligent  servant. 

The  general  principle  set  out  in  the  note 
to  Scott  T.  Curtis,  ante,  1147,  that  one  eon- 
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APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  McCracken 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  paid  by 
plaintiff  to  satisfy  a  judgment  against  it 
for  injuries  to  a  pedestrian.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hendrick  A  Crlce  and  D.  G. 
Park  for  appellants. 

Mr.  James  Campbell,  Jr.,  for  appellee: 

Plaintiff,  by  way  of  indemnity,  could  re- 
cover from  defendants  the  amount  it  was 
compelled  to  pay  as  damages  for  injuries 
to  a  pedestrian. 

Blocker  v.  Owensboro,  129  Ky.  75,  110 
S.  W.  369;  Georgetown  v.  Groff,  136  Ky. 
662,  124  S.  W.  888;  Robbins  v.  Chicago, 
4   Wall.   657,   18   L.  ed.   427;    Washington 


Gaslight  Co.  v.  District  of  Columbia,  161 
U.  8.  316,  40  L.  ed.  712,  16  Sup.  Ct.  Rep. 
564;  Compagnie  de  Navigation  Francaise 
V.  Burley,   183   Fed.   166. 

Settle,  J.,  delivered  the  opinion  of  the 
court: 

In  1906,  Miriam  Lander  broilghi  suit 
in  the  McCracken  circuit  court  against  the 
appellee,  city  of  Paducah,  the  Southern 
Bitulithic  Company,  and  the  appellants 
Charles  L.  Robertson  and  George  A.  Gard> 
ner,  to  recover  damages  for  personal  in> 
juries  she  received  by  falling  into  a  ditch 
across  the  sidewalk  on  Kentucky  avenue,  be- 
tween Fifth  and  Sixth  streets,  in  the  city 
of  Paducah.  In  1905,  the  city  of  Paducah, 
pursuant  to  an  ordinance  duly  passed  by 


structively  liable  for  a  tort  may  have  re- 
course against  the  actual  wrongdoer,  oper- 
ates to  allow  a  master  to  recover  indemnity 
from  his  servant,  where  the  former  has  been 
compelled  to  respond  in  damages  for  in- 
juries to  the  person  or  property,  inflicted 
by  the  negligence  of  the  servant,  in  which 
the  master  had  no  actual  participation. 
Smith  T.  Foran,  43  Conn.  244,  21  Am.  Rep. 
647;  Georgia  S.  &  F.  R.  Co.  v.  Jossey,  105 
Ga.  271,  31  S.  E.  179;  Costa  v.  ^ochim,  104 
La.  170,  28  So.  992;  Grand  Trunk  R.  Co.  v. 
Latham,  63  Me.  177. 

In  other  words,  where  a  master,  without 
any  actual  fault  of  his  own,  has  been  held 
liable  upon  the  doctrine  of  respondeat 
superior^  he  may  recover  indemnity  from 
the  servant  for  whose  negligence  he  has  re- 
sponded. Gaffner  v.  Johnson,  39  Wash.  437, 
81  Pac.  859.  See  also  Glover  v.  Richard- 
son k  £.  Co.  64  Wash.  403,  116  Pac.  861, 
stating  that  a  servant  engaged  in  teaming 
with  his  'Own  horse  and  wagon  must  in- 
demnify the  master  for  damages  which  the 
latter  is  compelled  to  pay  to  a  third  person 
who  was  injured  as  a  result  of  the  servant's 
negligent  overloading  of  his  wagon. 

In  the  case  of  a  carrier,  for  instance,  the 
servant  is  liable  for  his  actual  negligence, 
and  the  carrier  for  the  nonperformance  of 
its  undertaking.  Smith  v.  Foran,  43  Conn. 
244,  21  Am.  Rep.  647. 

The  actual  wrong,  so  far  as  it  is  one  in 
morals,  is  on  the  part  of  the  servant  alone; 
and  the  master  is  held  only  through  his 
obligation  to  be  accountable  for  the  actions 
of  those  to  whom  he  intrusts  his  business. 
Bradlev  v.  Rosenthal,  154  Cal.  420,  129  Am. 
St.  Rep.  171,  97  Pac.  875,  holding  in  effect 
that  therefore,  where  a  joint  recovery 
against  a  master  and  servant  is  sought 
upon  the  act  or  omission  of  the  servant 
which  the  principal  did  not  direct  and  in 
which  he  did  not  participate,  and  his  re- 
sponsibility, therefore,  is  simply  a  responsi- 
bility cast  upon  him  by  law  by  reason  of 
his  relationship  to  his  servant,  the  effect  of 
a  judgment  in  favor  of  and  exonerating  the 
agent  is  ex  propria  vigor e  to  relieve  the 
master  of  responsibility;  and  that  a  judg- 
ment in  favor  of  the  servant  and  against 
40  L.R.A.(N.S.) 


the  master  is  unsupportable.  To  the  same 
effect  is  Doremus  v.  Root,  23  Wash.  710,  54 
L.R.A.  649,  63  Pac.  572. 

This  liability  of  the  servant  to  indemnify 
the  master  has  been  referred  to  arguendo 
in  reaching  the  conclusion  that  where  the 
lessee  of  a  slave  employed  him  in  business 
to  which  he  was  accustomed,  and  the  slave 
caused  an  injury  by  his  negligence,  which 
was  not  induced  by  any  want  of  care  on  the 
part  of  the  lessee,  the  latter  might  recover 
against  the  owner  of  the  slave  indemnity 
for  such  damages  as  he  was  obliged  to  pay 
for  the  injury.  Fitzgerald  v.  Ferguson,  11 
La.  Ann.  396. 

But  the  common-law  rule  which  makes 
the  agent  or  servant  liable  over  to  his  em- 
ployer or  master  for  damages  sustained  by 
him  in  consequence  of  the  servant's  neglect 
does  not  apply  to  a  public  surveyor  of  high- 
ways, so  as  to  render  hinr  liable  to  indemni- 
fy the  town  for  damages  which  it  Is  oom- 
pelled  to  pay  by  reason  of  a  defect  negli- 
gently allowed  to  exist  without  repair  by 
the  surveyor.  White  v.  Phillipston,  10 
Met.  108.  It  was  further  held  in  this  case 
that  the  surveyor  was  not  rendered  a  mere 
servant,  responsible  to  the  municipality  for 
any  neglect  of  duty,  by  the  statute  giving 
iiim  jurisdiction  of  the  highways  in  his 
district,  and  providing  that  he  might  be 
prosecuted  by  indictment  for  any  deficiency 
in  a  road,  occasioned  by  his  fault  or  neglect, 
and  also  that  if  the  town  should  be  sen- 
tenced to  pay  a  fine  for  any  such  deficiency, 
the  surveyor  should  be  liable  to  the  town 
for  the  amount  of  such  fine,  to  be  recovered 
by  the  town  in  an  action  on  the 


Right  against  negligent  contractor. 

So,  an  employer  who,  without  any  fault 
upon  his  own  part,  has  been  compelled  to 
respond  in  damages  by  reason  of  the  negli- 
gent failure  of  his  contractor  to  perform  his 
legal  duty,  may  recover  indemnity  from 
the  latter.  Maxwell  v.  Louisville  i  S,  R. 
Co.  1  Tenn.  Ch.  8;  Pfau  y.  Williamson.  63 
111.  16. 

And  the  employer's  right  to  indenuity 
is  not  affected  by  the  fact  that  he  reserved 
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its  council;  entered  into  a  written  contract 
with  the  Southern  Bitulithic  Company, 
whereby  the  latter  undertook,  according  to 
certain  plans  and  specifications,  the  recon- 
struction of  Kentucky  avenue  from  the  last 
curb  line  of  First  street,  to  the  west  prop- 
erty line  of  Ninth  street.  The  work  includ- 
ed the  construction  •  of  underground  storm 
water  sewers  along  the  curb  line  of  the 
street,  with  laterals  extending  from  the 
main  sewer  across  the  sidewalk  to  the 
property  line,  thereby  providing  connection 
between  the  abutting  property  and  the  main 
sewer.  According  to  the  contract,  the  entire 
work  of  reconstruction  was  to  be  performed 
under  the  supervision  and  control  of  the 
city  engineer  of  Paducah,  or  his  assistant. 
After  entering  into  the  contract,  the  South- 


em  Bitulithic  Company  sublet  the  work  of 
street  and  sewerage  construction  in  question 
to  the  appellants,  Charles  L.  Robertson  and 
George  A.  Gardner,  who  agreed  to  carry 
out  the  contract  of  the  Southern  Bitulithic 
Company  with  the  city  of  Paducah  accord- 
ing to  its  terms  and  specifications.  In  con- 
structing the  sewers  it  became  necessary 
to  cut  ditches  across  the  sidewalk  to  put 
in  the  laterals  extending  from  the  property 
line  to  the  main  sewer;  it  being  the  duty 
of  the  city  engineer  or  his  assistant,  under 
the  ordinance  and  contract,  to  locate  the 
place  for  cutting  the  ditches  across  the 
sidewalk,  and  direct  the  work.  Chappell, 
the  assistant  city  engineer,  by  an  error 
in  the  measurement  of  the  "Y"  branch  of 
the  main  sewer,  directed  the  cutting  of  a 


the  right  to  go  on  the  premises  to  see  that 
the  contractor  was  performing  the  work  ac- 
cording to  plans  and  specifications.  Pfaa  ▼. 
Williamson,  supra. 

One  who  undertakes  to  repair  a  sidewalk 
(or  a  property  owner  without  supervision  or 
*  direction  from  him  is  liable  to  him  for  any 
sum  he  is  required  to  pay  because  of  injury 
to  a  pedestrian,  due  to  failure  to  place 
proper  signals  or  barriers  to  protect  the 
public  from  injury,  irrespective  of  whether 
he  is  an  independent  contractor  or  a  mere 
employee.  Kampmann  ▼.  Roth  well,  101 
Tex.  535,  17  L.R.A.(N.S.)  758,  109  S.  W. 
1089. 

That  this  is  the  proper  rule  has  been 
recognized  in  other  cases,  which,  however, 
deny  a  right  of  recovery  over,  upon  the 
ground  that  the  contractor  was  not  charged 
with  the  specific  duty  the  breach  of  which 
caused  the  damage.  Thus,  in  Silvers  v. 
Nerdlinger,  30  Ind.  53,  denying  the  right  of 
an  abutting  owner,  who  had  been  held  liable 
to  one  injured  by  an  insuflftciently  guarded 
excavation  in  front  of  his  premises,  to  re- 
cover over  against  the  contractor,  and 
basing  its  decision  upon  the  ground  that  the 
contract  imposed  no  obligation  upon  the 
contractor,  as  between  him  and  the  employ- 
er, to  guard  the  excavation, — ^the  court  said 
that  if  the  employer  had  required  him  to 
stipulate  that  he  would  keep  the  excavation 
properly  guarded  during  the  progress  of  the 
worK,  and  he  had  failed  to  do  so,  he  would 
unquestionably  have  been  liable  to  him  on 
his  contract;  but  that  since  no  such  stipu- 
lation was  made,  no  implied  obligation  to 
that  effect  arose  as  between  the  parties, 
whatever  liability  the  contractor  might  have 
incurred  toward  others  by  leaving  the  ex- 
cavation unguarded. 

And  a  contractor  for  work  in  a  street, 
who  is  held  liable  for  injuries  resulting 
from  an  obstruction  placed  unon  the  side- 
walk, may  recover  indemnity  from  his  sub- 
contractors, who  failed  to  perform  their 
duty  to  light  and  guard  the  obstruction. 
Phoenix  Bridge  Co.  v.  Creem,  ±02  App.  Div. 
354,  92  N.  Y.  Supp.  855,  affirmed  without 
opinion  in  385  N.  Y.  580,  78  N.  E.  1110.  In 
this  case,  involving  the  right  of  |i  eon- 
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tractor  to  indemnity  from  a  subcontractor, 
the  court  said:  "The  liability  which  re- 
sults from  the  mere  omission  of  a  legal  duty 
is  to  be  distinguished  for  the  purposes  of 
this  ease  from  that  which  results  from 
personal  participation  in  an  affirmative  act 
of  negligence,  or  from  a  physical  connection 
with  an  act  of  omission  by  knowledge  of, 
or  acquiescence  in,  it  on  the  part  of  the 
original  contractor,  or  by  nis  failure 
to  perform  some  duty  in  connection  with 
it  whicl^  he  may  have  undertaken  by 
virtue  of  his  agreement.  In  other  words, 
while  both  the  plaintiff  and  .the  defendants 
were  equally  culpable  and  equally  liable  to 
the  traveling  public  for  the  omission  of 
duty  which  resulted  in  the  injury,  yet,  as 
between  themselves,  the  plaintiff  was  en- 
titled to  rely  upon  the  defendants  to  dis- 
charge the  duty  because  of  their  contractual 
relations,  and  the  former  could  only  be  de- 
prived of  the  right  of  indemnity  by  proof 
that  it  did  in  fact  participate  in  some  man- 
ner in  the  omission  beyond  its  mere  failure 
to  perform  the  duty  imposed  on  both  by  the 
law." 

A  city,  by  employing  a  contractor  to  con- 
struct a  building  upon  a  lot  owned  by  it, 
does  not  impliedly  authorize  him  to  ob- 
struct the  street  by  building  material;  and 
where  the  contractor  nevertheless  obstructs 
the  street  without  compliance  with  ordi- 
nances with  respect  thereto,  and  the  city  is 
held  responsible  for  a  resulting  injury,  it 
may  recover  indemnity  from  the  contrsictor. 
Rochester  v.  Montgomery,  72  N.  Y.  65,  dis- 
tinguishing Buffalo  V.  HoUoway,  infra. 

Of  course,  the  present  note  is  not  con- 
cerned with  cases  in  which  a  contractor 
for  a  municipality  has  been  exonerated  from 
liability  to  the  municipality  for  damages 
which  it  had  been  compelled  to  pay  to  one 
who  was  injured  by  an  excavation,  upon  the 
ground  that,  in  the  absence  of  a  provision 
to  the  contrary  in  the  contract,  the  duty  of 
guarding  an  excavation  is  upon  the  mu- 
nicipality, and  not  upon  the  contractor. 
And  it  is  also  to  be  observed  that  no  light 
is  thrown  upon  the  present  discussion  by 
cases  in  which  the  rip:Iit  of  action  was  based 
upon  an  express  provision  of  tne  contract  QX 
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ditch  across  the  sidewalk  of  Kentucky  ave- 
nue, between  Fiftli  and  Sixth  streets,  at 
the  wrong  place.  Appellants  cut  the  ditch 
at  the  place  indicated  by  Chappell,  but  after 
doing  so  they  and  Chappell  discovered  it 
was  at  the  wrong  place,  as  it  did  not  strike 
the  "Y"  at  the  place  of  connection  with 
the  main  sewer.  When  this  was  discovered, 
appellants  ordered  their  servants  to  refill 
the  ditch,  but  before  it  was  refilled  the 
assistant  engineer,  Chappell,  directed  them 
not  to  close  the  ditch  that  night,  but  to 
throw  the  dirt  back  from  the  fence  and 
make  a  plank  walkway  across  the  ditch  for 
the  use  of  pedestrians  during  the  night. 
This  was  done  by  the  servants  of  appel- 
lants; a  signal  light  being  left  on  a  dump 
near  the  fence  to  warn  passers-by  of  the 
presence  of  the  ditch.  The  ditch  was  2  feet 
in  width  and  6  feet  in  depth.  There  had 
been  rain  during  the  day,  and  the  rain, 
togetoer  with  the  digging  of  the  ditch,  made 
the  sidewalk  near  the  ditch  and  plank  walk 
across  it  muddy  and  slippery.  Shortly 
after  nightfall.  Miss  Lander,  in  traveling 
the  sidewalk  to  her  residence,  slipped  from 
the  piankway  into  the  ditch  and  was  in- 


jured. Although  a  recovery  was  resisted 
by  all  the  defendants,  the  trial  of  the  case 
resulted  in  a  verdict  and  judgment  in  her 
favor  against  the  appellee,  city  of  Paducah, 
and  the  appellants,  Robertson  and  Gardner, 
for  $760.  Thereafter  Miss  Lander  sold  and 
assigned  the  judgment  to  one  George  W. 
Robertson,  and  the  latter,  by  a  subsequent 
action  and  mandamus  against  the  appellee, 
city  of  Paducah,  compelled  it  to  pay  the 
amount  of  the  judgment  with  interest  and 
costs,  following  which  the  city  of  Paducah 
brought  this  action  in  equity  against  ap- 
pellants  for  indemnity;  that  is,  to  recover 
of  them  the  amount  it  paid  the  assignee  of 
Miss  Lander  in  satisfaction  of  the  judg- 
ment in  her  favor.  The  recovery  against 
appellants  wtm  sought  by  appellee  upon  the 
ground,  as  alleged  in  the  petition,  that 
though  appellee  was  responsible  to  Miss 
Lander  for  the  damages  resulting  from  her 
injuries,  because  as  to  her  appellants  were 
its  agents  in  the  matter  of  providing  the 
ditch  with  the  piankway  from  which  she 
fell  in  crossing  it,  yet  in  fact  their  negli- 
gence in  failing  to  make  the  plank  crossing 
over  the  ditch  reasonably  safe  for  the  use 


upon  a  contractor's  bond.  For  an  illustra- 
tion, see  Buffalo  ▼.  HoUoway,  7  N.  Y.  493, 
67  Am.  Dec.  660.  * 

Master's  right'  of  indenmity  against  third 
person  in  case  of  injury  to  servant. 

The  liability  of  an  employer  for  injury 
to  an  employee  by  the  explosion  of  a  boiler, 
on  the  ground  of  negligence  in  failing  to 
discover  the  defect  in  the  boiler  by  inspec- 
tion, will  not  preclude  the  employer  from 
recovering  against  the  maker  of  the  boiler, 
where  the  employer's  negligence  was  in- 
duced by  the  warranty  or  representations 
of  the  maker.  Boston  Woven  Hose  &  Rub- 
ber Co.  V.  Kendall,  178  Mass.  232,  51  L.R.A. 
781,  86  Am.  St.  Rep.  478,  69  N.  E.  667. 

A  railroad  company  which  has  been  held 
liable  to  a  servant  for  injuries  resulting 
from  the  unsafe  condition  of  a  private 
switch  may  recover  indemnity  from  the 
owner  of  the  switch,  if  it,  the  company,  was 
guilty  of  no  actual  negligence  contributing 
to  the  accident.  Boston  &  M.  R.  Co.  v. 
Brackett,  71  N.  H.  494,  53  Atl.  304. 

And  where  the  servant's  injury  is  due  to 
the  fact  that  an  electric  company  negligent- 
ly allowed  an  excessive  current  to  enter  the 
master's  premises  upon  wires  which  ordi- 
narily carried  a  comparatively  harmless 
current,  the  master,  upon  being  held  liable 
for  resulting  injury,  has  a  right  of  action 
over  against  the  electric  company.  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Pigott,  54  Tex. 
Civ.  App.  367,  116  S.  W.  841;  Consolidated 
Hand-Method  Lasting  Mach.  Co.  v.  Bradlev, 
171  Mass.  127,  68  Am.  St.  Rep.  409,  60  N. 
E.  464. 

Where,  however,  the  injury  to  the  servant 
was  the  result  of  a  defectively  insulate^ 
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wire,  the  master  was  denied  the  right  to 
indemnity  from  the  lighting  company,  upon 
the  ground  that  the  master  and  the  com- 
pany were  equally  bound  to  make  inspec- 
tions and  observe  necessary  precautions; 
and  that  its  liability  was  founded  upon  its 
actual  fault,  which  rendered  it  a  wrongdoer 
jointly  with  the  lighting  company,  within 
the  meaning  of  the  rule  forbidding  contri- 
bution or  indemnity.  Central  of  Georgia  R. 
Co.  y.  Maoon  R.  k  Light  Co.  9  Qa.  App.  628, 
71  S.  E.  1076.  Likewise,  where  a  terminal 
company's  servant  was  injured  by  a  de- 
fective car  delivered  to  it  by  a  railroad  com- 
pany, it  was  held  that  the  former's  failure 
to  make  proper  inspection  preeluded  It 
from  seeking  indemnity  from  the  latter. 
Union  Stock  Yards  Co.  v.  Chicago,  B.  k  Q. 
R.  Co.  196  U.  8.  217,  40  L.  ed.  463,  25  Sup. 
Ct.  Rep.  226,  2  Ann.  Cas.  626.  as  has  been 
well  said,  in  such  circumstances  the  lia- 
bility of  a  railroad  company  to  its  servant 
for  injuries  which  he  reoeived  by  reason  of  a 
defective  car  is  necessarily  predicated  upon 
tne  company's  negligent  failure  to  inspect 
or  negligent  inspection  of  the  car;  and  this 
is  sufficient  to  render  it  a  joint  tort  feasor 
with  the  company  from  which  it  received 
the  car.  Galveston,  H.  A  S.  A.  R.  Co.  v. 
Nass,  94  Tex.  256,  69  S.  W.  870.  These 
cases,  of  course,  do  not  come  strictly  with- 
in the  scope  of  this  note,  for  it  is  essential 
in  order  that  the  present  question  may 
arise,  that  the  former  verdict  or  judipnent 
was  founded  upon  the  present  plaintiffs 
constructive  liabilitv.  These  cases  are  but 
two  of  many  holding  the  rule  against  re- 
course between  joint  wrongdoers  applicable 
where  the  plaintiff  was  guilty  tii  active  er 
actual  negligence.  L.  A.  W. 
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of  pedcstriane  was  the  sole  and  proximate 
cause  of  her  injuries.  Appellants'  answer, 
as  amended,  traversed  the  averments  of  the 
petition,  and  alleged,  in  substance,  that 
they  made  the  ditch  and  left  it  open  by 
order  of  appellee's  assistant  engineer.  Chap- 
pell,  and  in  the  manner  specifically  directed 
by  him  placed  the  plank  walk  across  the 
ditch;  that  by  his  further  direction  they 
put  the  signal  light  at  the  place  ordered 
by  him;  and  that  if  the  means  thus  cm- 
ployed  were  not  sufficient  to  make  the  cross- 
ing of  the  ditch  reasonably  safe  for  the 
use  of  persons  traveling  the  sidewalk,  and 
by  reason  thereof  Miss  Lander  was  injured, 
it  was  because  of  the  negligence  of  appellee's 
assistant  engineer,  which  was  the  proximate 
cause  of  Miss  J^ander's  injuries.  The  case 
was  submitted  upon  an  agreed  statement 
of  facts,  the  entire  record  in  the  case  of 
Lander  v.  Paducah,  etc.,  and  the  depositions 
of  the  assistant  engineer,  Chappell,  and 
the  appellant  Gardner,  and  the  circuit  court 
rendered  judgment  in  favor  of  appellee  for 
the  full  amount  claimed  in  the  petition. 
From  that  judjg^ment  this  appeal  is  prose- 
cuted. 

The  judgment  was  based  on  the  ground 
that,  as  between  appellee  and  appellants,  the 
latter  were,  in  respect  to  the  injuries  sus- 
tained by  Miss  Lander,  the  wrongdoers,  and 
that,  as  appellee  was  compelled  to  com- 
pensate her  to  the  extent  of  the  damages 
recovered  therefor,  it  was  in  turn  entitled 
to  recover  of  appellants  the  amount  so 
paid. 

On  the  subject  entitled,  "Contribution 
and  Indemnity  as  Between  Wrongdoers," 
Judge  Cooley,  in  his  admirable  work  on  the 
Law  of  Torts  (vol.  1,  p.  254),  has  this  to 
say:  "As  under  the  rules  already  laid 
down,  the  party  wronged  may,  at  his  elec- 
tion, compel  any  one  of  the  parties  charge- 
able with  the  act,  or  any  number  less  than 
the  whole,  to  compensate  him  for  the  in- 
jury, it  becomes  a  consideration  of  the 
highest  importance  to  the  person  or  per- 
sons thus  singled  out  and  compelled  to  bear 
the  loss,  whether  the  others,  who  were 
equally  liable,  may  be  compelled  to  con- 
tribute for  his  relief.  On  this  subject  there 
is  a  general  rule,  and  there  are  also  some 
very  important  exceptions.  The  general 
rule  may  be  found  expressed  in  the  maxim 
that  no  man  can  make  his  own  misconduct 
the  ground  for  an  action  in  his  own  favor. 
If  he  suffers  because  of  his  own  wrong- 
doing, the  law  will  not  relieve  him.  The 
law  cannot  recop;nize  equities  as  springing 
from  a  \vtojiv  in  favor  of  one  concerned  in 
committing  it.  But  there  are  some  ex- 
ceptions to  tlie  general  rule  which  rest 
upon  reasons  at  least  as  forcible  as  those 
which  support  the  rule  itself.  They  are  of 
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cases  where,  although  the  law  holds  all  the 
parties  liable  as  wrongdoers  to  the  Injured 
party,  yet,  as  between  themselves,  some 
of  them  may  not  be  wrongdoers  at  all,  and 
their  equity  to  require  the  others  to  re- 
spond for  all  the  damages  may  be  complete. 
There  are  many  such  cases  where  the  wrongs 
are  unintentional,  or  where  the  party,  by 
reason  of  some  relation,  ii  made  chargeable 
with  the  conduct  of  others." 

In  22  Cyc.  99,  it  is  said:  "It  is  a  well- 
established  rule  of  law  that  there  can  be 
no  indemnity  among  tort  feasors.  But  this 
rule  does  not  apply  to  a  person  seeking 
indemnity  who  did  not  join  in  the  unlawful 
act,  although  he  may  thereby  be  exposed 
to  liability,  or  to  one  who  did  not  know, 
and  was  not  presumed  to  know,  that  his 
act  was  unlawful;  it  must  appear  that  the 
parties  are  in  pari  delicto  as  to  each  other, 
before  plaintiff's  recovery  will  be  barred." 

An  excellent  statement  of  the  same  doc- 
trine may  be  found  in  Geneva  v.  Brush 
Electric  Co.  60  Hun,  581,  3  N.  Y.  Supp. 
595,  wherein  it  is  said:  *'The  cases  in 
which  recovery  over  is  permitted  in  favor 
of  one  who  has  been  compelled  to  respond 
to  the  party  injured  are  exceptions  to  the 
general  rule,  and  are  based  upon  principles 
of  equity.  Such  exceptions  obtain  in  two 
classes  of  cases:  (1st)  Where  the  party 
claiming  indemnity  has  not  been  guilty 
of  any  fault,  except  technically,  or  construc- 
tively, as  where  an  innocent  master  was 
held  to  respond  for  the  tort  of  his  servant, 
acting  within  the  scope  of  his  employment; 
or  (2d)  where  both  parties  have  been  in 
fault,  but  not  in  the  same  fault,  towards 
the  party  injured,  and  the  fault  of  the 
party  from  whom  indemnity  is  claimed  was 
the  primary  and  efficient  cause  of  the  in- 
jury." 

We  have  repeatedly  approved  the  correct- 
ness of  the  doctrine  announced  by  the  fore- 
going authorities,  and  recently  applied  it 
in  the  cases  of  Blocker  ▼.  Owensboro,  129 
Ky.  75,  110  S.  W.  369,  and  Georgetown  ▼. 
Groff,  136  Ky.  662,  124  S.  W.  888. 

It  now  remains  to  be  seen  whether  its 
application  to  the  facts  of  the  case  at  bar 
will  authorize  the  affirmance  of  the  judg- 
ment of  the  circuit  court.  It  is  manifest 
from  the  evidence  that  the  digging  of  the 
ditch  and  leaving  it  open  overnight  were 
not  unlawful  or  negligent  acts;  for  tlie 
work  of  digging  a  ditch  through  the  side- 
walk was  necessary  in  making  the  street 
improvements  required  by  the  contract 
under  which  appellants  were  employed,  and 
the  contract,  as  well  as  the  ordinance  au- 
thorizing and  approving  it,  permitted  the 
use  of  the  sidewalk  for  making  the  ditch. 
It  is  not  material  that  Chappell,  the  assist* 
ant  engineer,  made  a  mistake  in  locating 
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the  ditch  where  it  wae  made,  or  that  the 
mistake  made  it  necessary  to  leave  the 
ditch  open  until  the  following  day.  But  in 
leaving  it  open  overnight  it  was  necessary 
to  provide,  for  the  use  of  persons  traveling 
the  sidewalk,  some  way  of  crossing  the 
ditch  that  would  be  reasonably  safe  for 
the  purpose;  and  also  to  place  at  or  near 
the  ditch  a  light  sufficient  to  warn  them 
of  the  danger  to  be  encountered  in  approach- 
ing and  crossing  the  ditch,  and  enable  them 
to  see  how  to  cross  it. 

It  is  apparent  from  the  evidence  that 
this  duty  was  not  properly  performed  by 
appellants,  although  they  were  required  by 
the  terms  of  the  contract  to  so  perform 
it,  for  neither  the  plankway  laid  by,  them, 
nor  the  light  they  provided,  made  the  cross- 
ing reasonably  safe  for  use.  Indeed,  accord- 
ing to  the  evidence,  it  was  unsafe,  with 
little  chance  of  its  dangerous  condition  be- 
ing discovered  by  persons  attempting  to 
cross  the  ditch.  It  is  patent,  therefore,  that 
In  thus  failing  to  provide  sufficient  light 
and  a  reasonably  safe  way  of  crossing  the 
ditch,  appellants  were  guilty  of  negligence. 

It  seems  to  be  conceded  by  appellants 
that  the  work  of  providing  the  ditcb  cross- 
ing was  negligently  performed  by  them;  but 
they  insist  that  it  wi^  done  in  the  manner 
ordered  by  appellee's  assistant  engineer, 
who  was  charged  with  the  duty  of  super- 
vising and  directing  such  work,  and  that 
his  negligence  in  requiring  the  crossing  to 
be  made  as  it  was  constructed  was  the 
proximate  cause  of  Miss  Lander's  injuries, 
and  relieved  them  of  any  liability  to  ap- 
pellee  for  the   indemnity   claimed. 

In  determining  whether  this  contention 
should  prevail,  we  must  be  governed  by  the 
evidence,  the  whole  of  which  on  this  point 
is  contained  in  the  deposition  of  the  appel- 
lant Gardner,  and  that  of  Chappell,  appel- 
lee's assistant  engineer.  Without  comment- 
ing in  detail  upon  the  testimony  of  these 
two  witnesses,  it  is  sufficient  to  say  that 
from  it  as  a  whole,  the  circuit  court  seems 
to  have  found:  (1st)  That  the  ditch  was 
made  by  appellants  at  the  place  and  in  the 
manner  directed  by  the  assistant  engineer. 
(2nd)  That  although  it  was  left  open  over- 
night by  appellants  by  order  of  appellee's 
assistant  engineer,  and  with  the  direction 
from  him  to  provide  a  plankway  crossing 
over  the  ditch  and  signal  light  to  give 
warning  of  the  presence  of  the  ditch,  the 
assistant  entrineer  did  not  direct  the  man- 
ner of  appellants*  doing  the  work  of  con- 
structing the  croBsinpr,  but  left  its  per- 
formance to  their  judgment,  and  was  not 
present  when  the  work  was  done.  In  this 
view  of  the  matter,  the  conchision  would 
seem  to  follow  that  the  unsafe  condition 
of  the  crossins^  was  due  to  appellants'  neg- 
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ligence,  and  that  such  negligence  was,  as 
between  appellants  and  appellee,  the  proxi- 
mate cause  of  Miss  Lander's  injuries. 
Under  the  authorities,  this  conclusion,  if 
authorised  by  the  proof,  entitled  appellee 
to  the  indemnity  asserted. 

This  conclusion  is  not  free  from  doubt, 
but  on  the  record  as  a  whole  we  are  unable 
to  say  that  the  judgment  of  the  circuit 
court  is  flagrantly  against  the  evidence. 

This  being  true,  the  judgment  should  be, 
and  isy  affirmed. 
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CITY  OF  GRAND  FORKS,  Reapt^ 

V. 

B.  0.  PAULSNESS,  Appt. 

(19  N.  D.  293,  123  K.  W.  878.) 

Municipal  corporation  ^  license  to  ob- 
struct street  *  liability  of  licensee. 

1.  A  party  who,  for  his  own  benefit  or 
convenience,  or  under  license  from  a  city  of 
this  state,  places  upon  a  public  thorough- 
fare a  structure  which,  from  its  nature,  or 
from  a  failure  to  properly  guard  it  or  keep 
it  in  repair,  is  or  may  become  dangerous, 
is  under  an  implied  contract  with  the  city 
that  while  such  structure  is  maintained 
upon  the  street  he  will  exercise  ordinary 
care  to  protect  the  public  from  danger  and 
the  city  from  loss;  and  in  case  of  injury 
to  one  using  the  street  by  reason  of  such 
structure  or  the  manner  in  which  it  is  kept, 
the  party  who  thus  rendered  the  street  un- 
safe will  be  regarded  as  the  real  wrong- 
doer, and  if  the  city  sustains  loss  through 
payment  of  damages  to  the  person  injured, 
ne  will  be  held  to  be  an  indemnitor  of  the 
city. 

Judgment  *  against  wrongdoer  —  ef- 
fect on  indemnitor. 

2.  In  a  case  where  a  city,  having  paid 
a  judgment  obtained  by  a  person  injured 
upon  its  streets  in  an  action  predicated 
upon  an  alleged  failure  of  the  city  to  keep 
its  streets  in  safe  condition,  brings  suit 
against  the  party  who,  under  license,  ex- 
press or  implied,  from  the  city,  placed  on 
the  street  the  structure  or  obstruction  hv 
which  the  injury  was  caused,  the  defend- 
ant, if  he  has  been  given  reasonable  notice 
and  opportunity  to  defend  upon  the  trial  of 
the  original  action,  is  concluded  as  to  all 
matters  of  fact  necessary  to  establish  a 
liability  from  the  city  to  the  person  injured, 
and  as  to  any  matter  whi<m  might  have 
been  urged  as  a- defense  by  the  city  against 
such  liability.  Unless,  however,  it  appears 
that  evidence  showing  the  liability  oi  the 
alleged  indemnitor  was  necessarily  involved 
in  the  determination  of  the  original  action, 
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and  passed  upon  by  the  trial  court  in  ren- 
dering judgment,  the  defendant  is  not  con- 
eluded  upon  the  point  tliat,  notwitlistanding 
the  liability  of  the  city,  he  was  not  at  fault 
and  haa  not  failed  in  any  duty  which  he 
owed  to  the  city  or  the  person  injured,  and 
may  plead  and  show  such  facts  as  a  defense 
upon  the  trial. 

Highway  ^  obfitruction  ^  duty  to  guard. 

3.  A  person  placing  a  structure  upon  a 
street  for  his  own  benefit  or  convenience, 
under  his  implied  contract  with  the  city 
to  protect  the  public  from  danger  and  the 
city  from  loss,  is  required  to  maintain  such 
structure  in  safe  condition,  and  to  super- 
vise the  same  for  the  purpose  of  keeping  it 
in  repair  and  free  from  any  changes  or  ad- 
ditions which  he,  in  the  exercise  of  rea- 
sonable care,  has  cause  to  anticipate  will 
be  made  or  placed  there.  Such  supervision 
does  not,  however,  extend  to  changes  or  ad- 
ditions which  the  original  structure,  from 
its  nature  or  the  manner  of  its  construc- 
tion, does  not  invite  or  induce,  or  which 
were  not  within  the  reasonable  contempla- 
tion of  the  party  at  the  time  he  placed  it 
there. 

Trial  *  proximate  cause  *  question  for 
court. 

4.  In  an  action  in  negligence  the  ques- 
tion whether  the  alleged  fault  of  the  de- 
fendant, or  failure  on  his  part  to  perform 
a  legal  duty,  was  the  proximate  cause  of 
the  injury,  is  one  of  law  for  the  court,  to 
be  determined  upon  the  material  facts  pre- 
sented, with  such  inferences  as  may  be  prop- 
erly drawn  therefrom. 

Highway  *  obstruction  *  alteration  by 
stranger  —  liability. 

5.  In  the  state  of  fact  assumed  to  exist, 
a  party,  under  license  from  a  city,  placed 
upon  a  principal  street  a  1-inch  water  pipe, 
and  fastened  down  to  the  pavement  on 
either  side  of  it  a  2-inch  plank  for  the 
purpose  of  protecting  the  pipe  from  injury 
and  from  being  shifted  from  its  place  upon 
the  street.  Afterward,  without  his  knowl- 
edge, by  some  unknown  agency,  and  for  a 
purpose  that  is  not  shown,  manure  was 
placed  upon  the  pipe  and  upon  the  planks 
placed  to  guard  it,  and  a  third  plank  was 
placed  on  top  of  the  manure.  This  third 
plank  was  not  attached  either  to  the  pave- 
ment of  the  street  or  to  the  planks  placed 
to  guard  the  water  pipe,  but  was  loose  and 
movable.  It  was  so  placed  upon  the  manure 
that  pedestrians  stepping  on  one  end  at 
times  caused  the  other  end  to  be  raised  a 
distance  of  from  5  to  10  inches  from  the 
street.  While  in  this  position  a  person 
using  the  street,  in  stepping  over  the  loose 
plank,  caught  his  foot  upon  it  and  was 
thrown  violently  upon  the  pavement,  sus- 
taining injuries  for  which  he  brought  an 
action  in  damages  against  the  city,  and  re- 
covered a  judgment  which  the  city  paid. 
The  city  then  proceeded  against  the  party 
placing  the  water  pipe  and  the  planks 
guarding  it  on  the  street,  as  an  indemnitor, 
alleging  that  the  accident  resulted  from  a 
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failure  on  his  part  to  ke 
ture  so  placed  by  him. 

Held,  that  the  party  ] 
pipe  and  the  two  planks     i 
not  be  said,  in  the  exercise  i 
to  have  in  contemplation 
person  would  change  and    i 
ture  placed  and  maintainc  I 
ting  manure  on  top  of  it  a 
plank  on  top  of  the  ms  i 
rise  to  such  height  from 
stepped  upon  as  to  cause 
as  this,  and  that  the  ace  i 
suit  proximately  from  the 
in   placing  the   original   i  I 
failure  to  perform  any  di  I 
him  thereby  to  keep  the  i  I 

(December  2,     ! 

APPEAL  by  defendant    i 
of  the  District  Court  I 
County   in   plaintiff's   fav 
brought  to  recover  the  ai 
upon  a  judgment  recoverec 
action   for   damages   for     i 
due  to  a  defective  condit 
Reversed. 

The  facts  are  stated  in  t 

Mr.  George  A.  Bangs, 

In  an  action  brought  by 
poration  to  recover  over  ag  i 
with  having  created  the  <  i 
the  accident,  the  judgment 
prior  action,  if  proper  noti(  i 
is  conclusive  only  as  to  th< 
defect  in   the   street,   the 
municipal    corporation    th 
amount  of  damage. 

2  Dill.  Mun.  Corp.  4tli 
Thomp.  Neg.  S  ^^362;  Rot 
4  Wall.  657,  18  L.  ed.  427 ; 
ington,  10  Gray,  496,  71 
Faith  y.  Atlanta,  78  Ga. 
Lansing  ▼.  Detroit,  L.  &  N. 
403,  89  N.  W.  64;  Rocheste: 
72  N.  Y.  65. 

There  was  no  right  of  co 
covery  over  in  favor  of  th« 

1  Cooley,  Torts,  p.  264; 
way,  7  N.  Y.  493,  67  Am 
vers  V.  Nerdlinger,  30  Inc 
Tucker,  3  Hun,  529;  Rochei 
123  N.  Y.  405,  25  N.  E.  93' 
20  Am.  St.  Rep.  760;  Mc 
93  N.  Y.  12. 

*  There  was  a  complete,  suf 
ent  intervening  cause  betwe 
linquency  on  the  part  of  tl 
the  damages  resulting  to  I 

1  Copley,  Torts,  3d  ed.  91 
V.  Nichols,  11  Allen,  614; 
oeater  Consol.  Street  R.  Cc 
70  N.  E.  199. 

The  proximate  cause  of 
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Dec^ 


the  negligent  act  of  the  one  who  rested  the 
plank  upon  the  manure. 

Sherman  &  Redf .  Neg.  6th  ed.  §  26 ;  Leeds 
▼.  New  York  Teleph.  Co.  178  N.  Y.  118,  70 
N.  £.  219;  Re  Michigan  S.  S.  Co.  133  Fed. 
677;  Kumba  ▼.  Gilham,  103  Wis.  312,  79 
^.  W.  325;  Andrews  ▼.  Kinsel,  114  Ga. 
390,  88  Am.  St  Rep.  25,  40  8.  E.  300; 
Morris  ▼.  Brown,  111  N.  Y.  318,  7  Am.  St 
Rep.  751,  18  N.  E.  722;  Malloy  y.  New  York 
Real  Estate  Asso.  156  N.  Y.  206,  4  L.R.A. 
487,  60  N.  E.  853;  Fowles  ▼.  Briggs,  116 
Mich.  425,  40  LJI.A.  628,  72  Am.  St.  Rep. 
637,  74  N.  W.  1046;  Carter  ▼.  Towne,  103 
Mass.  607;  Bellino  v.  Columbus  Constr.  Co. 
188  Mass.  430,  74  N.  E.  684;  Stone  ▼.  Bos- 
ton &  A.  R.  Co.  171  Mass.  636,  41  L.RJk. 
794,  61  N.  £.  1;  Claypool  ▼.  Wigmore,  84 
Ind.  App.  35,  71  N.  E.  609;  Nickey  ▼. 
Steuder,  164  Ind.  189,  73  N.  E.  117;  Mis- 
souri P.  R.  Co.  ▼.  Columbia,  66  Kan.  390, 
68  L.RJk.  399,  69  Pac.  338;  Marsh  ▼.  Giles, 
211  Pa.  17,  60  Atl.  316;  ChatUnooga  Light 
k  P.  Co.  V.  Hodges,  109  Tenn.  331,  60  L.R.A. 
459,  97  Am.  St.  Rep.  844,  70  S.  W.  616; 
Hunt  Bros.  ▼.  Missouri,  K.  &  T.  R.  Co.  — 
Tex.  Civ.  App.  — ,  74  S.  W.  69 ;  Winf ree  ▼. 
Jones,  104  Va.  89,  1  L.R.A.(N.8.)  201,  61 
S.  K.  153;  Land  t.  Southern  R.  Co.  67  S.  C. 
290,  46  S.  E.  203;  Saxton  t.  Missouri  P. 
R.  Co.  98  Mo.  App.  494,  72  S.  W.  717; 
Daniels  v.  New  York,  N.  H.  &  H.  R.  Co. 
188  Mass.  893,  62  ULA.  751,  67  N.  E.  424; 
McGahan  ▼.  Indianapolis  Natural  Gas  Co. 
140  Ind.  336,  29  L.R.A.  356,  49  Am.  St. 
Rep.  199,  37  N.  E.  601 ;  Georgetown  Teleph. 
Co.  y.  McCullough,  118  Kj.  182,  111  Am. 
St.  Rep.  294,  80  S.  W.  782;  Texas  &  P.  R. 
Co.  V.  Kelly,  —  Tex.  Civ.  App.  — ,  78  S.  W. 
372;  Watters  v.  Waterloo,  126  Iowa,  199, 
101  N.  W.  871. 
.    Mr.  Frank  B.  Feettuun  for  respondent. 

Bllsworth,  J.,  delivered  the  opinion  of 
the  court: 

The  state  of  fact  out  of  which  the  cause 
of  action  involved  in  this  appeal  arises  may 
be  stated  as  follows:  In  the  months  of  No- 
vember and  December,  1904,  the  city  of 
Grand  Forks  owned  and  operated  a  public 
waterworks  plant,  and  one  of  the  mains 
thereof  extended  along  De  Mers  avenue,  one 
of  the  principal  streets  of  the  city,  to  a 
point  30  feet  or  more  from  the  west  end 
of  a  bridge  crossing  the  Red  River  of  the 
North  to  the  city  of  East  Grand  Forks, 
located  on  the  eastern  bank.  At  this  point 
there  was  connected  with  the  water  main  a 
2-inch  pipe  intended  to  provide  water  serv- 
ice to  consumers  in  East  Grand  Forks, 
whicn  pipe,  from  its  junction  with  the  main, 
extended  underground  below  the  western  ap- 
proach to  the  brideo,  and  tlionce  to  the  east- 
em  bank  beneath  the  bed  of  tlie  river.  That 
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part  of  the  west  bank  of  the  river  under 
which  this  service  pipe  extended  was  com- 
posed of  soil,  a  peculiar  quality  of  which 
caused  it  to  be  constantly  sliding  or  mov- 
ing toward  the  bed  of  the  river,  and  as  a 
result  there  were  frequent  breaks  in  that 
portion  of  the  pipe  which  passed  beneath  it. 
Such  a  break  occurred  during  the  month  of 
November,   1904,  and  was  the  eause   of  a 
considerable     wastage     of    water     passing 
through  the  pipe.     The  defendant,  Paula- 
ness,  who  was  a  plumber,  holding  a  lioenae 
from  the  city  of  Grand  Forks  for  that  pur- 
pose, was  notified  of  this  break  in  the  pipe, 
and  authorized  to  take  steps  for  its  repair. 
In  order  that  he  might  do  this,  it  was  neces- 
sary to  either  entirely  shut  off  the  water 
beyond  the  end  of  the  main  in  De   Mera 
avenue,  near  the  west  end  of  the  bridge, 
or  to  provide  other  means  of  conveying  it 
from  that  point  to  a  point  beyond  the  break 
in  tlie  service  pipe  to  East  Grand  Forks. 
This  connection  was  finally  made  by  insert- 
ing into  the  main  under  the  western  ap- 
proach to  the  bridge  a  1-inch  pipe,  leading 
this  pipe  up  through  a  manhole  in  De  Mera 
avenue   above   the  end   of   the   main,   and 
thence  over  the  surface  of  the  street  to  the 
side,  where  it  passed  down  the  river  bank 
and  connected  with  the  service  pipe  at  a 
point  east  of  where  the  break  had  occurred. 
Employees  of  Paulsness,  under  the  direction 
of  the  superintendent  of  the  waterworks  of 
the  city  of  Grand  Forka,  placed  this  pipe 
upon  the  surface  of  the  street  in  the  man- 
ner described^  and   in  order  to  protect  it 
from  injury  and  from  being  shifted  from 
side  to  side  by  the  passing  of  loaded  wagons, 
placed  on  either  side  of  it  a  2-inch  plank, 
which  planks  were  securely  spiked  down  to 
the    cedar   block   pavement   of   the   street. 
After  that  time,  at  a  date  which   is  not 
shown  by  the  record,  some  person  or  per- 
sons whose   identity  and  purpose  are   not 
disclosed    placed    some    manure    over    the 
planks  and  the  pipe,  filling  the  crevice  be- 
tween the  space  at  the  side,  and  covering 
partially  the  top  of  the  planks.    There  was 
also  placed  above  the  water  pipe  upon  the 
manure,  at  a  date  that  the  record  shows 
obscurely,  except  that  it  was  probably  four 
or  five  days  prior  to  December  17,  1904,  a 
plank  which  was  not  attached  either  to  the 
other  planks  already  there  or  to  the  cedar 
block  pavement  of  the  street.    Neither  the 
manure  nor  the  loose  plank  was  a  part  of 
the  ortginal  pipe  guard  placed  there  by  the 
defendant,  Paulsness.    He  did  not  know  of 
the  presence  of  the  loose  or  "fugitive"  plank, 
and  it  seems  to  be  conceded  that  there  was 
no  useful  purpose  in  connection  with  the 
pipe  guard  that  was  or  could  be  served  by 
this  plank.     The  footway  upon  the  bridge 
from   Grand   Forks   to  East  Grand   Forks 
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did  not  at  this  time  align  with  the  side- 
walk on  the  north  side  of  De  Mera  ave- 
nue, and  it  was  necessary  for  pedestrians 
passing  from  the  bridge  to  this  sidewalk 
to  walk  over  the  pavement  of  the  street  for 
a  short  distance  from  the  west  end  of  the 
bridge,  and  to  pass  across  the  pipe  that  in 
December,  1904,  lay  on  the  surface  of  the 
street  at  this  point.  On  the  evening  of  De- 
cember 17,  1904,  one  Allman  came  over  the 
bridge  from  East  Grand  Forks,  and  was 
proceeding  over  the  paved  street  at  its  west 
end  to  the  sidewalk  on  the  north  side  of  De 
Mers  avenue.  At  that  time  the  pipe  ex- 
tended from  the  manhole  over  the  surface 
of  the  street,  across  the  footway,  the  2-inch 
planks  were  fastened  down  on  either  side 
of  it,  the  manure  was  spread  over  the  top 
of  the  planks,  and  the  loose  or  "fugitive" 
plank  was  lying  on  top  of  the  manure.  As 
Allman  attempted  to  step  over  the  loose 
plank,  it  was  raised  5  or  10  inches  from  the 
ground  by  other  pedestrians  stepping  upon 
the  other  end  of  it,  and  he  caught  his  foot 
under  the  plank  and  was  thrown  violently 
upon  the  pavement,  receiving  serious  in- 
juries. He  presented  a  claim  for  damages 
to  the  city  council  of  Grand  Forks,  alleging 
that  his  injuries  had  resulted  from  the  neg- 
ligence of  the  city  in  providing  for  the 
safety  of  its  streets,  and  his  claims  being  re- 
fused, brought  action  in  the  circuit  court 
of  the  United  States  for  the  district  of 
North  Dakota,  against  the  city  of  Grand 
Forks,  based  upon  this  claim.  On  Novem- 
ber 13,  1905,  one  day  before  the  opening 
of  the  term  of  the  circuit  court  of  the 
United  States,  at  which  the  case  brought 
by  Allman  would  be  tried,  the  city  attorney 
of  Grand  Forks  prepared  and  served  upon 
the  defendant,  Paulsness,  a  notice,  to  which 
was  attached  a  copy  of  the  complaint  and 
the  answer  of  the  ci^,  in  which  it  was 
stated,  among  other  things,  that  "the  con- 
dition complained  of  is  attributable  to  and 
was  created  by  you  and  your  servants,  and 
you  are  hereby  notified  that  the  city  of 
Grand  Forks  holds  you  responsible  there- 
for, and  to  indemnify  the  city  of  Grand 
Forks  from  any  and  all  damages,  detriment, 
costs,  or  expenses  it  has  been  or  will  be 
put  to  by  reason  of  said  litigation." 

On  November  23,  1906,  the  case  came  on 
to  trial  in  the  circuit  court  of  the  United 
States  before  a  jury,  and  evidence  was  intro- 
duced both  on  behalf  of  the- plaintiff,  All- 
man,  and  of  the  defendant,  city  of  Grand 
Forks.  The  facts  shown  by  the  evidence 
taken  are  substantially  as  hereinbefore  nar- 
rated. The  defendant,  Paulsness,  was  a  wit- 
ness; but  neither  from  his  own  testimony 
nor  from  that  of  any  of  the  witncSvSes  ex- 
amined upon  the  trial  does  it  appear  that 
he  placed  or  was  responsible  for  the  placing 
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of  the  loose  plank  by  wl 
injured,  upon  the  street,  o 
was  there  adjacent  to  the 
to  the  pavement  as  a  gw  : 
pipe.    The  court,  at  the  c  : 
instructed  the  jury  in  subs  i 
er  or  not  the  city  of  Gn  i 
or  authorized  the  placing  i 
fugitive  plank  upon  the 
peared  that  the  plank  ha< 
its    presence    rendered   th< 
point  unsafe,  for  such  per  t 
the  city,  by  the  exercise  o 
in  the  supervision  of  its  st  ■ 
known  of  it,  and  did  noi 
city  was  liable  for  such  d:  i 
tiff   had   sustained.     The 
to   the   jury   four   special    I 
with  the  answers  thereto    ' 
jury,  are  as  follows:    "1.  I  t 
were  used  in  the  structure    i 
it  was  put  down  on  Nov  i 
Ans.     Two.     2.  Were   sue! 
down  to  the  pavement?    An  ; 
3.  Was  the  plank  which  ti  i 
tiff  one  that  was  laid  Noa  i 
or  one  that  was  subsequei 
Subsequent.     4.  If  you  fin  ] 
question   3  that  the   planl 
plaintiff  was   placed   subsc : 
vember  24,   1904,   for  wha ; 
to  the  accident  had.it  been 
the  point  of  the  accident? 
know."     ITie  jury  also  ret ; 
verdict  in  favor  of  the  pit 
for  which  sum,  together  wi 
the  action,  a  judgment  wat 
dered  and  entered  in  Allmi 
appeal  from  this  judgmeni 
the   city   of    Grand   Forks 
States    circuit    court    of    a] 
eighth   circuit,   which,   on    i 
afiirmed  the  judgment  of  tli 
Grand  Forks  v.  Allman,  811 
153  Fed.  632.    Thereafter  tl 
Forks  brought  this  action  i 
fendant,  Paulsness,  alleging 
action  that  defendant  wronj 
ed  De  Mers  avenue  at  a  poin' 
erly  end  of  the  bridge  across 
of  the  North  by  placing  u] 
the  traveled  portion  of  this, 
struction  consisting  of  a  cerl 
certain    planks,    and   certaiir 
negligently   permitted   such 
remain  in  and  upon  said  t 
of  said  street  from  on  or  a 
26,  1904,  to  January  1,  191 
plaint  further  alleges  the  1 
action  by  Allman   in   the   c 
tlie  Linited  States,  and  the  r 
of  a  judgment,  including  dan 
amounting  to  $1,028.60,   foi 
tained   by   him   by   reason 
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negligence  during  the  period  the  street  was 
•o  obstructed  by  him,  which  judgment  was 
appealed  to  the  United  States  circuit  court 
of  appeals  at  an  expense  of  the  further  sum 
of  $400,  and  by  said  court  affirmed;  that 
defendant  was  duly  notified  of  the  bringing 
of  said  action,  and  that  he  might  appear 
and  defend  the  same;  and  tliat  the  city 
would  look  to  him  for  reimbursement  in  the 
event  of  a  recovery  by  Allman;  that  the 
city  had  paid  the  judgment  recovered  by 
Allman,  and  by  reason  of  the  premises  al- 
leged now  looks  to  the  defendant,  Paills- 
nesB,  for  reimbursement,  ana  asks  that  said 
defendant  be  held  liable  to  the  plaintiff  for 
the  sum  of  money  so  expended. 

This  action,  being  the  one  in  which  this 
appeal  is  taken,  came  on  for  trial  before 
the  district  court  of  the  first  judicial  dis- 
trict of  North  Dakota  on  March  6,  1908, 
and,  at  the  conclusion  of  the  evidence  in- 
troduced by  both  parties,  showing  facts 
substantially  as  hereinbefore  narrated,  the 
plaintiff  moved  the  court  to  instruct  the 
jury  to  return  a  verdict  in  its  favor  upon 
the  ground  that  "the  case  conclusively  es- 
tablishes the  legal  liability  of  the  defend- 
ant." The  defendant  also  moved  that  the 
jury  be  directed  to  return  a  verdict  in  his 
favor  upon  the  ground  (1)  that  the  evidence 
failed  to  show  that  a  demand  was  made 
upon  the  defendant  to  defend  the  suit 
brought  by  Allman,  and  a  reasonable  time 
allowed  him  by  such  notice  to  prepare  for 
and  make  such  defense;  and  (2)  that  it  did 
not  appear  that,  under  the  facts  shown,  the 
structure  placed  by  defendant  Paulsness 
upon  the  street  was  dangerous  or  out  of  re- 
pair, cr  that  there  was  any  duty  on  the 
part  of  Paulsness  to  remove  the  obstruction 
which  caused  the  injury.  The  court  denied 
the  motion  of  defendant  and  granted  the 
motion  of  plaintiff,  and  under  its  direction 
a  verdict  in  plaintiff's  favor  was  rendered 
by  the  jury. 

Thereafter,  in  denying  a  motion  for  a 
new  trial  made  by  defendant  upon  the 
ground,  among  others,  of  the  insufficiency  of 
the  evidence  to  justify  the  verdict,  and 
that  the  verdict  is  against  the  law,  the 
learned  trial  court  filed  a  memoranda  of  its 
reasons,  in  which  it  stated:  "At  the  trial 
of  the  present  action  I  followed  the  ruling 
of  the  Supreme  Court  of  the  United  States 
in  Washington  Gaslight  Co.  v.  District  of 
Columbia,  161  U.  S.  316,  40  L.  ed.  712,  16 
Sup.  Ct.  Rep.  564,  in  directing  a  verdict  for 
the  plaintiff.  It  seems  to  me  that  the  prin- 
ciples announced  in  the  case  just  cited  con- 
trol the  ease  at  bar.  .  .  .  The  very  gist 
of  the  original  cause  of  action  was  the  struc- 
ture or  pipe  guard  which  the  defendant  ad- 
mits he  constructed,  but  which  was  sub- 
sequently changed  by  some  unknown  per- 
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son  by  adding  the  loose  plank.  It  follows, 
therefore,  that  the  jud^^ent  against  the 
plaintiff  obtained  in  the  original  action 
'conclusively  established  a  fact  from  which, 
as  the  duty*  to  keep  the  pipe  guard  in  the 
street  safe  rested  on  Paulsness,  his  'negli- 
gence results.'  I  cannot  see  that  there  is 
any  difference  in  principle  bcl'ween  the  case 
at  bar,  where  the  original  construction  was 
safe  and  was  rendered  unsafe  by  adding 
something  to  it,  to  wit,  a  loose  plank,  and 
the  Washington  Gaslight  Co.  Case,  where 
the  original  construction,  which  was  safe, 
was  rendered  unsafe  by  removing  something 
from  it,  to  wit,  the  cover  of  the  gas  box. 
If,  instead  of  removing  the  cover  and  leav- 
ing the  gas  box  open,  in  the  case  cited,  a 
cap  6  or  10  inches  high  had  been  attached 
to  the  box,  and  Mrs.  Parker  had  been  in- 
jured by  tripping  over  the  cap,  and  recov- 
ered judgment  against  the  District  of  Co- 
lumbia for  the  injury,  would  the  gas  com- 
pany have  been  any  the  less  liable?  Clearly 
not." 

Appellant  in  this  court  urges  as  a  ground 
for  reversal  of  the  judgment  of  the  district 
court,  that  it  was  error  to  grant  plaintiff's 
motion  and  to  refuse  to  grant  defendant's 
motion  for  a  directed  verdict,  and  that  if  a 
verdict  should  not  have  been  directed  for 
the  defendant,  then  the  disputed  questions 
of  fact  with  reference  to  his  liability  should 
have  been  submitted  to  the  jury.  A  proper 
determination  of  the  points  presented  by 
this  appeal  requires  that  we  should  consider 
whether  or  not,  upon  the  evidence  intro- 
duced, the  plaintiff  has  shown  the  neces- 
sary elements  of  a  cause  of  action  against 
Paulsness;  and,  if  so,  whether  or  not,  upon 
such  showing,  as  a  matter  of  law,  the  plain- 
tiff is  entitled  to  recover.  The  substance  of 
all  assignments  upon  this  appeal  may  be 
said  to  be  included  in  these  points.  It  is 
well  settled  that  a  municipal  corporation 
which,  under  a  liability  resulting  from  a 
failure  to  keep  safe  its  streets  for  the  pas- 
sage of  persons  and  property,  and  to  abate 
therefrom  all  nuisances  and  remove  all  ob- 
structions that  might  prove  dangerous,  is 
required  to  pay  damages  to  a  person  in- 
jured on  the  streets,  has,  unless  it  is  also  a 
wrongdoer,  a  remedy  over  against  the  party 
that  is  in  fault  and  has  so  used  the  streets 
to  produce  an  injury.  Washington  Gas- 
light Co.  V.  District  of  Columbia,  161  U.  S. 
316,  40  L.  ed.  712,  16  Sup.  Ct.  Rep.  564; 
Rochester  v.  Montgomery,  72  N.  Y.  65 ;  Wa- 
basha V.  Southworth,  54  Minn.  70,  55  N.  W. 
818,  and  Chicago  v.  Robbins,  2  Black,  418- 
429,  17  L.  ed.  298-304.  Such  right  of  ac- 
tion proceeds  upon  the  principle  that  in 
tlie  case  of  joint  tort  feasors,  in  which  the 
parties  are  not  equally  culpable,  the  prin- 
cipal may  be  held  responsible  to  his  codelia 
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quent  for  damages  incurred  by  their  joint 
offense.  A  party  who,  for  his  own  benefit 
or  convenience,  or  under  license  from  a  city, 
ii  permitted  to  place  upon  a  public  street  a 
structure  which,  from  its  nature  or  from  a 
failure  to  guard  it,  or  keep  it  in  repair,  is 
or  may  become  dangerous,  is  held  to  be 
under  an  implied  contract  with  the  city 
that  in  so  doing  he  will  exercise  ordinary 
care  to  protect  the  public  from  danger  and 
the  city  from  loss;  so  that,  in  case  of  in- 
jury to  one  using  the  street,  and  conse- 
quent loss  to  the  city,  resulting  from  such 
structure  or  the  manner  in  which  it  is  kept, 
the  city  may  be  regarded  as  in  nominal 
fault  only,  while  the  party  who  rendered 
the  street  unsafe  will  be  held  to  be  the  real 
wrongdoer  and  an  indemnitor  of  the  city 
against  loss.  Chicago  ▼.  Robbins,  supra; 
Port  Jervis  T.  First  Nat  Bank,  06  N.  Y. 
550. 

The  defendant,  Paulsness,  vigorously  eon- 
tends  that  the  1-inch  pipe  was  laid  from 
the  manhole  to  the  side  of  the  street,  and 
the  two  planks  placed  on  either  side  of  it, 
not  by  him  or  under  his  direction,  but  by 
the  city,  whose  superintendent  of  water- 
worlcs  interfered  at  a  time  when  his  work- 
men were  about  to  proceed  to  repair  the 
pipe  by  another  method  which  would  not 
have  caused  any  obstruction  whatever  of  the 
street;  and  that  he  was  not  responsible 
for  any  obstruction  to  or  unsafe  condition 
of  the  street,  caused  thereby.  In  our  view 
of  the  case,  however,  this  point  has  no  ma- 
teriality. If  it  appeared  that  the  injury 
to  Allraan  and  the  consequent  liability  of 
the  city  had  resulted  directly  from  the  lay- 
ing of  the  pipe  or  the  placing  of  the  two  | 
planks  beside  it  as  a  guard,  this  question 
would  be  one  of  controlling  importance, 
and  on  its  determination  would  depend  the 
liability  of  Paulsness.  It  appears,  however, 
that  the  cause  of  the  injury  was  neither  the 
pipe  nor  the  planks  placed  beside  it  as  a 
guard,  but  a  third  plank  which  drifted  there 
through  some  agency  not  accounted  for,  and 
remained  for  several  days  without  perma- 
nent attachment  either  to  the  pavement  or 
the  structure  guarding  the  water  pipe.  In 
this  state  of  fact,  we  believe  that  the  point 
decisive  of  the  case  will  be  reached  more 
speedily  and  determined  more  clearly  by  as- 
suming in  accordance  with  the  contention  of 
the  plaintiff,  that  whether  or  not  the  pipe 
was  placed  on  the  surface  of  the  street  and 
the  two  planks  placed  beside  it  as  a  guard 
by  Paulsness  or  under  his  direction,  he  had, 
by  his  acquiescence  and  subsequent  conduct, 
adopted  both  this  method  of  conveying 
water  beyond  the  break  and  the  structure 
necessary  to  protect  it,  and  was  liable  for 
any  damages  which  resulted  from  a  fail- 
ure to  use  ordinary  care  to  keep  such  struc- 
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ture  reasonably  safe.  We  will  also  assume, 
without  deciding,  that  the  notice  served  by 
the  city  upon  the  defendant  prior  to  the 
trial  of  the  action  brought  by  Allman  was 
sufficient  in  substance  and  in  time  of  serv- 
ice to  enable  him  to  prepare  a  defense  to 
and  to  defend  the  action  had  he  desired  to 
do  so. 

On  a  state  of  facts  such  as  ii  here  as- 
sumed, the  plaintiff  contends,  and  the  trial 
court  seems  to  have  held,  that  the  judgment 
in  favor  of  Allman  conclusively  established 
as  a  fact  that  it  was  the  duty  of  Paulsness 
to  keep  safe  the  water  pipe  with  the  two 
planks  guarding  it  upon  the  street,  and  that 
his  failure  to  "do  so  resulted  in  the  injury 
to  Allman  aAd  consequent  loss  to  the  city. 
So  far  as  the  duty  of  Paulsness  is  con- 
cerned, this  contention  will  be  regarded  as 
correct,  and  if  it  can  be  truly  said  that  the 
evidence  taken  in  this  case  conclusively 
shows,  or  that  the  rendition  of  the  judg- 
ment in  AUman's  favor  necessarily  in- 
cluded, a  finding  that  the  injury  was  caused 
by  a  failure  to  keep  safe  the  water  pipe 
laid  in  the  street,  or  the  structure  guard- 
ing it,  there  is  little  question  but  that 
Paulsness  is  liable  as  an  indemnitor  to  the 
city.  It  appears,  however,  from  the  evi- 
dence taken  and  from  an  express  finding 
of  the  jury,  on  whose  verdict  the  judgment 
was  rendered,  «nd  in  fact  seems  to  be  con- 
ceded on  all  hands,  that  the  injury  to  All- 
man  did  not  proceed  from  any  danger  in- 
herent in  the  pipe  or  the  planks  guarding 
it,  or  from  any  failure  of  Paulsness  to 
properly  maintain  the  structure  or  keep  it 
in  repair,  but,  as  before  stated,  from  a 
loose  plank,  not  a  part  of  the  original  struc- 
ture, subsequently  placed  on  the  street  with- 
out his  knowledge  or  authority. 

Appellant,  if  liable  as  an  indemnitor  of 
the  city,  and  if  given  notice  of  an  opportu- 
nity to  defend  against  the  judgment  ob- 
tained by  Allman,  is  concluded  as  to  all 
matters  necessary  to  establish  a  liability 
from  the  city  to  Allman,  and  as  to  any 
matter  which  might  have  been  urged  as  a 
defense  by  the  city  against  such  liabilitv. 
Rochester  v.  Montgomery,  72  N.  Y.  65.  It 
cannot  be  said,  however,  that  the  liability 
of  Paulsness  is  coextensive  with  that  of  the 
city.  The  city  was  liable  for  a  failure  to 
use  ordinary  care  to  keep  its  streets  safe, 
whether  the  obstruction  which  rendered  it 
dangerous  was  placed  there  by  the  cUy  it- 
self, by  Paulsness,  or  by  some  other  party. 
Paulsness  was  liable  only  in  case  the  in- 
jury was  produced  by  an  obstruction  which 
he  had  placed  upon  the  street,  and  failed 
to  use  reasonable  care  to  keep  in  safe  con- 
dition. Notwithstanding  the  payment  by 
the  citv  of  a  judprment  resulting  from  the 
injury  to  Allman,  and  all  legal  conclusiont 
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arising  out  of  the  trial  of  the  action  brought 
by  him,  PauUness  was  not  "estopped  from 
showing  that  he  waa  under  no  obligation  to 
keep  the  street  in  a  safe  condition,  and  that 
it  was  not  through  his  fault  that  the  acci- 
dent happened."    Chicago  v.  Robbins,  supra. 

Any  liability  of  Paulsness  in  this  action, 
therefore,  "is  predicated  upon  the  negligent 
character  of  the  act  which  caused  the  in- 
jury, and  the  general  principle  of  law  which 
makes  a  party  responsible  for  the  conse- 
quences of  his  own  wrongful  conduct." 
Port  Jervis  v.  First  Nat.  Bank,  96  N.  Y. 
550.  His  relation  to  the  city,  and  his  con- 
duct with  reference  to  the  obstruction  of  the 
street  which  caused  the  injui^,  will  be  meas- 
ured by  the  rules  of  the  law  of  negligence. 
Whether  or  not  the  proximate  cause  of  the 
injury  to  Allman  was  a  failure  of  defend- 
ant to  perform  a  legal  duty,  or  arose 
through  his  fault,  in  this  as  in  other  cases 
charging  negligence,  is  a  question  of  law 
for  the  court,  to  be  determined  upon  the 
material  facts,  with  such  inferences  as  may 
be  properly  drawn  therefrom.  Glassey  t. 
Worcester  Consol.  Street  R.  Co.  185  Mass. 
315,  70  N.  E.  109. 

Assuming,  therefore,  that  Paulsness  was 
responsible  for  placing  the  water  pipe  across 
the  street,  and  the  two  planks,  one  on 
either  side,  for  the  purpose  of  guarding  it, 
did  the  placing  of  such  obstruction  or  the 
failure  on  the  part  of  Paulsness  to  exercise 
ordinary  care  to  protect  the  public  from 
damage  result  directly  and  proximately  in 
the  injury  to  Allman?  The  trial  court  held 
that  a  liability  of  Paulsness  follows  when 
the  fact  is  established  that  he  constructed 
the  original  pipe  guard,  upon  the  principle, 
evidently,  that  having  created  an  obstruc- 
tion in  the  street,  it  was  his  duty  to  pre- 
vent or  remove  any  additions  thereto  by  per- 
sons known  or  unknown,  which  rendered 
it  unsafe.  It  is  true  that  defendant,  hav- 
ing |)laced  the  original  structure  in  the 
street,  would  be  held  to  exercise  a  certain 
supervision  over  it  for  the  purpose  of  keep- 
ing it  in  safe  condition;  and  if,  at  the  time 
he  placed  it  there,  he  had  cause  to  reason- 
ably anticipate  that,  from  the  nature  of  the 
structure  itself,  or  from  the  use  for  which 
it  wns  intended,  in  the  ordinary  course  of 
human  events,  additions  would  be  placed 
thereon  which  might  render  it  unsafe  and 
dangerous,  this  supervision  must  extend  to 
such  additions.  But  unless  the  additions 
to  or  changes  in  the  original  structure  are 
such  as  a  prudent  man.  in  the  exercise  of 
ordinary  care,  may  be  held  to  have  had  in 
anticipation,  he  is  not  liable  for  a  failure 
to  discover  or  remove  them.  Glassey  v. 
Worcester  Consol.  Street  R.  Co.  supra; 
Kumba  ▼.  Gilham.  103  Wis.  312,  79  N.  W. 
825;  Leeds  v.  New  York  Teleph.  Co.  178 
40  L.R.A.(N.8.) 


N.  1.  118,  70  N.  E.  219;  Cuff  v.  Newark 
&  N.  Y.  R.  Co.  35  N.  J.  L.  17,  10  Am.  Rep. 
205. 

In  our  view,  the  facts  under  which  the 
plaintiff  here  claims  to  hold  Paulsness  liable 
are  quite  different,  in  legal  effect,  from 
those  announced  in  the  case  of  Waahington 
Gaslight  Co.  v.  District  of  Columbia,  re- 
ferred to  in  the  memoranda  of  the  district 
court.  In  that  case  the  Gas  Company,  who, 
for  its  own  benefit  and  convenience,  pla«3ed 
an  iron  box  in  the  sidewalk,  would  be  held 
to  know  that  such  a  construction,  in  the 
course  of  years,  by  ordinary  usage,  wear, 
and  deterioration  from  the  elements,  would 
probably  lose  its  cover,  and  through  this 
or  other  substantial  losses  become  danger- 
ous. Knowing  this,  it  was  held  liable  for 
failure  to  anticipate  and  to  repair  such 
loss.  On  the  other  hand,  however,  the  Graa 
Company  could  not  be  said  to  have  in  rei^ 
sonable  anticipation  at  the  time  it  placed 
the,  box  there  that  some  unauthorized  per- 
son would  permanently  attach  to  this  ocver 
an  additional  cap,  6  or  10  inches  high,  am 
conjectured  by  the  trial  court,  unless  the 
original  cap  itself  was  constructed  in  each 
a  way  as  to  induce  or  invite  such  addition, 
and  to  raise  a  reasonable  expectation  that 
it  would  be  placed  there. 

The  original  structure  placed  by  Pauls- 
ness was  safe  at  all  times  before  and  after 
the  injury  to  Allman.  If  one  of  the  twe 
planks  guarding  the  pipe  had,  in  the  course 
of  time,  become  loose,  so  that  it  tipped 
or  moved  about  in  such  manner  as  to  cause 
the  injury,  it  is  clear  that  such  condition 
might  have  been  reasonably  anticipated  by 
Paulsness,  and  that  he  would  be  liable.  To 
hold,  however,  that  in  placing  the  original 
structure  there  he  must  have  had  reasonably 
in  anticipation  that  it  would  be  interfered 
with  by  some  other  person,  who  would 
place  manure  on  top  of  the  planks  and  the 
pipe,  and  a  loose  plank  on  top  of  the  ma- 
nure, in  such  position  that  pedestrians,  by 
stepping  on  one  end,  would  raise  the  other 
BO  as  to  render  it  dangerous  to  persons 
using  the  street,  at  that  point,  requires,  as 
we  view  it,  an  unreasonable  assumption 
that  the  facts  of  the  case  will  not  sustain. 

Paulsness  insists  that  the  solo  purpose  of 
placing  on  the  street  the  two  planks  per- 
manently attached  to  the  pavement  wa?  to 
guard  the  pipe  from  injury  or  displace- 
ment; that  the  structure  so  made  did  hot 
contemplate  the  use  of  manure  or  of  a 
third  plank  for  carrying  out  the  purposes 
for  which  it  was  intended ;  that  the  manure 
placed  on  top  of  the  pipe,  and  the  loose 
plank  placed  on  top  of  the  manure,  did 
not,  in  any  manner,  protect  the  pipe,  and 
that  the  presence  of  these  additions  did  not 
make  the  structure  more  safe,  but,  on  tii« 
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contrary,  presented  in  itself  a  dangerous  ob- 
struction for  whicli  he  was  in  no  way  re- 
sponsible. This  contention,  in  the  light  of 
the  entire  evidence,  seems  well  founded  and 
reasonable.  If  the  city  placed  the  manure 
or  loose  plank  there  in  carrying  out  some 
plan  connected  with  its  supervision  of  the 
streets,  Paulsness  would  not  be  at  liberty 
to  remove  it.  If  some  third  party  placed  it 
there,  he,  and  not  Paulsness,  would  be  re- 
sponsible for  any  injury  caused  by  its  mak- 
ing the  street  unsafe.  If,  for  instance,  an 
electric  light  company,  in  constructing  or 
repairing  its  line  along  the  street,  had 
placed  some  of  its  apparatus  upon  this 
structure  laid  there  by  Paulsness,  and  a 
person  using  the  street  had  been  injured 
by  coming  in  contact  with  the  apparatus, 
it  is  apparent  at  a  glance  that  the  electric 
light  company,  and  not  Paulsness,  would 
have  been  liable  for  the  resulting  damage, 
if  a  contractor  engaged  in  the  construction 
of  a  building  near  at  hand  had  piled  bricks 
or  other  building  material  on  the  structure, 
and  Allman  had  fallen  over  this  instead  of 
the  loose  plank,  it  is  equally  clear  that  the 
contractor,  and  not  Paulsness,  would  be 
liable.  And  yet,  on  what  theory  can  it  be 
said  that  the  placing  of  the  manure  and  the 
third  plank  on  the  original  structure  could 
have  been  more  naturally  or  directly  in  the 
contemplation  of  Paulsness  than  the  laying 
there  of  electric  apparatuB  or  building  ma- 
terial? 


Assuming  to  exist,  therefore,  all  facts 
necessary  to  establish  a  liability  of  the  city 
of  Grand  Forks  to  Allman,  we  are  of  the 
opinion  that  these  facts,  together  with  the 
additional  showing  made  upon  the  trial  of 
this  case,  are  insufficient  to  establish  a  lia- 
bility against  Paulsness.  Neither  the  facts 
nor  any  reasonable  inferences  that  can  be 
drawn  from  them  show  that  it  was  the  duty 
of  Paulsness  to  remove  from  the  street  the 
obstruction  which  caused  the  injury,  or  that 
he  failed  to  keep  in  safe  condition  the  struc- 
ture placed  there  by  him.  In  other  words,  a 
cause  of  action  in  negligence  is  not  shown 
against  Paulsness,  in  that  it  does  not  ap- 
pear that  any  breach  of  duty  or  lack  of  care 
on  his  part  was  the  direct  and  proximate 
cause  of  the  injury  to  Allman.  Failing  in 
this,  the  city  fails  to  show  that  Paulsness 
was  the  real  party  in  fault,  and  cannot  hold 
him.  as  an  indemnitor  for  the  loss  occa- 
sioned by  payment  of  the  judgment  to  All- 
man.  The  motion  of  defendant,  made  at 
the  close  of  the  entire  testimony,  that  a 
verdict  be  directed  in  his  favor,  should  have 
been  granted. 

The  judgment  of  the  District  Court  is  re- 
versed, and  it  ii  directed  to  dismiss  the  ac- 
tion. 

All  concur,^  except  Morgan,  Ch.  J.,  who 
did  not  participate. 


Note.  ^  Bight  mf  mu/nicivaUty  to  recov* 
er  indemnity  or  contribution  from 
one  for  whose  tert  it  htu  'been  held 
Uable. 

I.  The  governing  principle,  1165. 
n.  Specific  applications  of  the  principle. 

a.  Discharge   of  sewage,  1165. 

b.  Condition   of  streets,    1165. 

m.  General  character  of  municipality's  du- 
ty or  fault. 

a.  Primary  or  secondary,  1168, 

b.  Failure  to  remedy  condition,  1169. 

c.  Consent  to  or  supervision  of  acts, 

1170. 

I.  The  governing  principle. 

The  principle  governing  this  question  Is 
set  out  in  the  note  to  Scott  v.  Curtis,  ante, 
1147,  dealing  with  certain  phases  of  the  gen- 
eral question  whether  one  constructively  lia- 
ble for  a  tort  may  recover  contribution  or 
indemnity  from  one  actually  responsible  for 
its  commission.  That  note,  especially  in 
subdivision  III.  a,  refers  tm  further  notes 
dealing  with  other  phases  of  the  general 
question.  Cases  on  the  right  of  a  munici- 
pality  to  recover  indemnity  from  its  neg* 
40  L.R,A.(N.S.) 


ligent  contractor  fall  within  the  scope  of  the 
note  to  Robertson  v.  Paducah,  ante,  1153. 

« 

//.  Speoiflo  applications  of  the  principle, 

a.  Discharge  of  sewage. 

Under  the  principle  that  one  construct- 
ively liable  for  a  tort  may  recover  indem- 
nity from  the  person  actually  liable  for  its 
commission,  a  city  which  has  been  held 
liable  for  the  pollution  of  a  stream  by  sew- 
age may  recover  indemnity  from  the  ten- 
ants  of  its  sewage  farm,  through  whose  ac- 
tive  interference   the   pollution   occurred.  1 

h.  Condition  of  streets. 

This  principle,  that  one  who,  without  ac- 
tive fault  on  his  own  part,  has  been  held 
legally  liable  for  the  wrongful  act  or  neg- 
lect of  another,  may  have  indemnity  from 
such  other,  has  its  principal  illustration  in 
those  cases  wherein  municipalities  have  been 
held  responsible  for  injuries  suffered  by 
persons  lawfully  using  the  streets  in  a  city, 
because  of  defects   in  the  streets  or  side- 

1  San  Antonio  v.  Smith,  94  Tex.  266,  50 
S.  W.  3109.  followed  in  San  Antonio  v. 
Pizzini,  96  Tex,  1,  61  S.  W.  1102. 


1166 


NOTE  TO  GRAND  FORKS  v.  PAULSNESS. 


walks,  caused  by  the  negligence  or  active 
fault  of  abutters,  licensees,  or  volunteers. 
In  such  cases,  where  the  municipality  has 
been  called  upon  to  respond  in  damages  be- 
cause of  its  legal  duty  to  keep  public  high- 
ways open  and  free  from  nuisances,  a  re- 

S  Chicago  ▼.  Robbins,  2  Black,  418,  17  L. 
ed.  298;   Robbins  t.  Chicago,  4  Wall.  657, 
18  L.  ed.  427;  Washington  Gaslight  Co.  v. 
District  of  Columbia,  161  U.  8.  316,  40  L. 
ed.  712,  16  Sup.  Ct.  Rep.  664;  Uamden  v. 
New  Haven  &  N.  Co.  27  Conn.  168;  Norwich 
V.    Breed,    30    Conn.    636;    Waterbury    v. 
Waterbury  Traction  Co.  74  Conn.   152,  60 
Atl.  3;  District  of  Columbia  ▼.  Baltimore  & 
P.  R.  Co.  1  Mackey,    314;    District  of  Co- 
lumbia    ▼.     Washington    Gaslight    Co.    0 
Mackey,  39;    Western  &  A.  R.  Co.  y.  At- 
lanta, 74  Ga.  774;  Faith  ▼.  Atlanta,  78  Ga. 
779,  4  S.  £.  3;   Schneider  v.  Augusta,  118 
Ga.  610,  45  S.  E.  459;  Byne  v.  Americus,  6 
Ga.  App.  48,  64  S.  £.  285 ;  Severin  v.  Eddy, 
52  111.  189  {dictum);  Gridley  v.  BlooAing- 
ton,  68  111.  47 ;  Todd  v.  Chicago,  18  111.  App. 
666;    McDonald   v.   Lockport,  28   111.   App. 
157;  Canton  v.  Torrance,  151  111.  App.  129; 
Centerville  t.  Woods,  67  Ind.  192    (action 
to  recover  for  expense  of  refilling  excava- 
tion) ;  Catterlin  v.  Frankfort,  79  Ind.  547, 
41  Am.  Rep.  627;  McNaughton  v.  Elkhart, 
86  Ind.  384;  Elkhart  v.  Wickwire,  87  Ind. 
77   (holding  defendant  not  liable  because  he 
was  guilty  of  no  breach  of  duty ) ;   Wick- 
wire V.  Angola,  4  Ind.  App.  253,  30  N.  E. 
917;  Bloomington  v.  Chicago,  I.  &  L.  R.  Oo. 
—  Ind.  App.  — ,  98  N.  E.  188;  Indejppndence 
V.  Jekel,  38  Iowa,  427  (assumed) ;  Ottumwa 
V.  Parks,  43  Iowa,  119;   Blocker  v.  Owens- 
boro,  129  Ky.  76,  110  S.  W.  369;  Bowling 
Green  v.  Bowling  Green  Gaslight  Co.  —  Ky. 
— ,  112  S.  W.  917    (dictum)  ;  Harrodsburg 
V.  Vanarsdall,   148  Ky.  607,  147  S,  W.  1; 
Veazie    v.    Penobscot   R.   Co.  49   Me.   ]19; 
Portland  v,  Richardson,  64  Me.  46,  89  Am. 
Dec.  720;  Portland  v.  Atlantic  &  St.  L.  R. 
Co.  66  Me.  486;  Chesapeake  &  O.  Canal  Co. 
V.  Allegany   County,   57   Md.  201,   40   Am. 
Rep.  430;  Baltimore  &  0.  R.  Co.  v.  Howard 
County,  111  Md.  176,  post,  1172,  73  Atl.  656, 
subseauent  appeal  113  Md.  404,  77  Atl.  930; 
Lowell  V.  Boston  &  L.  R.  Corp.  23  Pick.  24, 
34  Am.  Dec.  33;   Lowell  v.  Short,  4  Cush. 
275;   Lowell  v.  Spaulding,  4  Cush.  277,  50 
Am.  Dec.  775;    Boston  v.  Worthington,  10 
Gray,   496,   71  Am.   Dec.   678';    Swansey  v. 
Chace,  16  Grav,  303;  Woburn  v.  Henshaw, 
101   Mass.    193,   3   Am.   Rep.   333;    Milford 
V.  Holbrook,  9  Allen,  17,  85  Am.  Dec.  735; 
Stoughton  V.  Porter,  13  Allen,  191;  Woburn 
v.  Boston  &  L.  R.  Corp.  109  Mass.  283;  West- 
field  V.  Mavo,  122  Mass.  100,  23  Am.  Rep. 
292:   Lowell  v.  Glidden,  159  Mass.  317,  34 
N.  E.  459   (conceded)  ;  Boston  v.  Coon,  175 
Mass.  283,  56  N.  E.  287 ;  Detroit  v.  Chaffee, 
70  Mich.  80,  37  N.  W.  882   (action  author- 
ized by  charter)  ;   W^abasha  v.  South  worth, 
54  Minn.   79,  55  N.  W.  818;   Kilroy  v.  St. 
Louis,  —  Mo.  — ,  145  S.  W.  709;  Memphis 
V.  Miller,  78  Mo.  App.  07;  Independence  v. 
Missouri  P.  R.  Co.  86  Mo.  App.  585;  Omaha 
HO  L,U.A.(N.S.) 


CO  very  over  has  been  permitted  against  the 
principal  wrongdoer,  whose  negligence  was 
the  real  cause  of  the  injury.'  This  being 
so,  the  person  whose  negligent  resulted  in 
the  dangerous  condition  cannot  enforce 
against  the   city  the  judgment  against   it 

V.  Philadelphia  Mortgage  &  T.  Co.  88  Neb. 
519,  129  N.  W.  996;  Durant  v.  Palmer,  29 
N.  J.  L.  644;  Brooklyn  v.  Brooklyn  City  R. 
Co.  47  N.  Y.  476,  7  Am.  Rep.  469;  Roch- 
ester ▼.  Montgomery,  72  N.  Y.  65;  Port 
Jervis  v.  First  Nat.  Bank,  96  N.  Y.  550; 
Senaca  Falls  v.  Zalinski,  8  Hun,  671;  New 
York  V.  Dimick,  49  Hun,  241,  2  N.  Y.  Supp. 
46;  Canandaigua  y.  Foster,  81  Hun,  147, 
30  N.  Y.  Supp.  686,  affirmed  in  166  N.  Y. 
354,  41  L.R.A.  654,  66  Am.  St.  Rep.  675,  50 
N.  E.  971;  New  York  v.  Corn,  133  App. 
Div.  1,  117  N.  Y.  Sppp.  514;  New  York  v. 
Hearst,  142  App.  Div.  343,  126  N.  Y.  Supp. 
917;  New  York  v.  Lloyd,  148  App.  Div.  146, 
133  N.  Y.  Supp.  118;  Brown  v.  Louisburg, 
126  N.  C.  701,  78  Am.  St.  Rep.  677,  36  S. 
E,  166;  Raleigh  v.  North  Carolina  R.  Co. 
129  N.  C.  265,  40  S.  E.  2;  Gregg  v. 
Wilmington,  156  N.  C.  18,  70  S.  E.  1070; 
Brookville  v.  Arthurs,  130  Pa.  501,  18  Atl. 
1076;  Reading  v.  Reiner,  167  Pa.  41,  31 
Atl.  367;  Ashley  v.  Lehigh  &  W.  Coal  Co. 
232  Pac  426,  81  Atl.  442;  Chester  v.  First 
Nat.  Bank,  9  Pa.  Super.  Ct.  617;  Fowler 
V.  Jersey  Shore,  17  Pa.  Super.  Ct  366; 
Aston  Twp.  V.  Chester  Creek  R.  Co.  2  Del. 
Co.  Rep.  9;  Pawtucket  v.  Bray,  20  R.  I.  17, 
78  Am.  St.  Rep.  837,  37  Atl.  1 ;  San  Antonio 
V.  Talerico,  98  Tex.  151,  81  S.  W.  618;  Ft. 
W^orth  V.  Allen,  10  Tex.  Civ.  App.  488,  31 
S.  W.  235,  subsequent  appeal  —  Tex.  Civ. 
App.  — ,  39  S.  W.  126;  Corsicana  v.  Tobin, 
23  Tex.  Civ.  App.  497,  67  S.  W.  319;  New- 
bury  V.  Connecticut  &  P.  River  R.  Co.  25 
Vt.  377;  Roxbury  v.  Central  Vermont  R. 
Co.  60  Vt.  121,  14  Atl.  92;  Richmond  v. 
Sitterding,  101  Va.  354,  65  L.R.A.  445,  99 
Am.  St.  Rep.  879,  43  S.  E.  562  (assumed)  : 
Seattle  v.  Puget  Sound  Improv.  Co.  47 
Wash.  22,  12  L.R.A.(N.S.)  949,  125  Am.  St. 
Rep.  884,  91  Pac.  255,  14  Ann.  Cas.  1045. 
In  Hamden  v.  New  Haven  &  N.  Co.  supra, 
in  which  the  railroad  company  which  cre- 
ated the  dangerous  condition  in  the  road 
was  bound  by  its  charter  to  restore  all  high- 
ways so  as  not  to  impair  their  usefulness, 
the  court  said:  "It  is  true,  as  we  have 
said,  that  there  must  be  a  wrong  in  the 
town  in  order  to  subject  it  to  damages 
caused  by  a  defective  road.  But  in  cases 
where  the  defect  is  in  consequence  of  the 
neglect  of  a  railroad  to  restore  a  highway  to 
its  former  state,  the  wrong  is  rather 
technical  than  real,  as  respecto  the  town. 
It  consists  rather  in  imputing  to  the  town, 
as  between  it  and  third  persons  who  have 
received  injuries  arising  irom  such  defects, 
the  neglect  of  the  railroad  corporation, 
which,  by  its  charter  and  the  general  laws 
of  the  .state  in  relation  to  the  subject- 
matter,  was  bound  to  restore  the  highway 
to  its  former  state  of  usefulness,  and  thus 
to  repair  of*  remedy    the    defect  which  i^ 
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which  he  h^d  purchased  from  the  person  in- 
jured; '  and  it  also  follows  that  when  the 
person  injured  receives  a  sum  of  money  from 
the  wrongdoer  and  releases  him  from  liabil- 
ity, the  municipality  is  likewise  released;^ 
and  that  where  an  action  is  brought  joint- 
ly against  the  city  and  the  wrongdoer,  a 
nonsuit  against  the  wrongdoer  alone  is  im- 
proper, and  will  be  set  aside  at  the  in- 
stance of  the  city.  ^  In  other  words,  a 
judgment  against  the  city,  and  in  favor  of 
the  creator  of  the  dangerous  condition,  can- 
not be  upheld.  < 

It  has  been  said  that  one  who  constructs, 
for  instance,  an  area  in  a  sidewalk,  does  so 
upon  the  implied  condition  that  he  will 
maintain  it  in  a  proper  and  safe  condition.  7 
The  municipality  and  the  actual  wrongdoer 
are  not  joint  tort  feasors,  at  least,  within 
the  meaning  of  the  rule  forbidding  recourse 
between  such  persons.  >  Indeed,  it  is  held 
that  if  the  defendant's  negligent  creation  of 
a  dangerous  condition  was  the  proximate 
cause  of  an  accident,  he  cannot  escape  lia- 
bility for  indemnity  to  the  city,  although 
the  injury  resulting  from  the  accident  was 
perhaps  augmented  by  an  attendant  condi- 
tion for  whose  existence  the  municipality 
was  solely  responsible.*  And  where,  be- 
cause of  want  of  permission  of  the  city,  or 
for  other  reasons,  operations  conducted  in 
the  street  are  unlawful,  the  condition 
created  is  deemed  to  be  a  nuisance,  render- 
ing the  author  liable  for  any  damage  which 
the  municipality   is   compelled   to  pay,   ir- 


respective of  the  question  of  negligence  in 
creating  or  guarding  the  condition.  ^^ 

The  remedy  of  the  person  injured  against 
the  municipality  is  cumulative,  and  there- 
fore it  is  no  answer  for  the  actual  wrong- 
doer, who  is  sued  for  indemnity,  to  say 
that  the  injured  person  might  have  recov- 
ered directly  in  an  action  against  him.  11 
And  the  fact  that  the  municipality  has  re- 
covered indemnity  from  the  person  obstruct- 
ing the  street  does  not  preclude  it  from 
maintaining  a  subsequent  action  for  indem- 
nity when  it  is  again  held  liable  upon  an- 
other cause  of  action  arising  from  the  same 
accident.  ^  The  city's  right  to  indemnity 
from  one  who  placed  building  materials  in 
the  street  is  not  affected  by  the  fact  that 
the  defendant  was  engaged  under  a  contract 
with  the  city,  in  constructing  a  building 
upon  a  lot  belonging  to  it.  IS 

In  a  Canadian  case  decided  in  1876,  the 
right  of  a  municipality  to  recover  over  was 
denied  upon  the  ground  that  its  breach  of 
duty  to  keep  its  streets  in  a  safe  condition 
rendered  it  a  wrongdoer  jointly  with  the 
person  who  placed  the  obstruction  in  the 
street,  i^  But  this  rule  has  since  been 
changed  by  statute,  is 

In  Wisconsin  the  question  is  governed  by 
a  statute  which  expressly  makes  one  who 
creates  a  dangerous  condition  in  the  street 
primarily  liable,  and  provides  that  the  city 
may  be  sued  in  the  same  action  with  the 
one  so  primarily  liable,  but  that  the  court 
shall   suspend   execution   against   the   city 


alone  had  caused  for  its  own  interest  and 
convenience.  The  town  is  prevented  from 
interfering  with  the  building  of  the  railroad 
by  the  authority  of  the  legislature,  until 
the  company  has  completed  its  works;  yet, 
while  in  this  condition,  it  is  held  liable  for 
neglect  which  it  has  no  power  to  prevent. 
It  is  equitable,  therefore,  that  the  party 
whose  absolute  duty  it  is  to  restore  the  road 
to  its  former  state  of  usefulness  should  in- 
demnify it  from  the  consequences  of  such  a 
liability;  and  it  appears  to  us  that  it  would 
be  unjust  to  apply  to  the  town,  under  these 
circumstances,  the  principle  that  there 
shall  be  no  contribution  between  joint 
wrongdoers."  * 

8  Blocker  ▼.  Owensboro,  129  Ky.  76,  110 
8.  W.  369. 

4  Brown  y.  Louisburg,  126  N.  C.  701,  78 
Am.  St.  Rep.  677,  36  S.  £.  166. 

SKilroy  ▼.  St.  Louis,  —  Mo.  — ,  145  S. 
W.  769. 

6  San  Antonio  t.  Talerico,  98  Tex.  151, 
81  S.  W.  618. 

7  Omaha  v.  Philadelphia  Mortg.  &  T.  Co. 
88  Neb.  519,  129  N.  W.  996. 

5  Schneider  ▼.  Augusta,  118  Ga.'  610,  45 
8.  E.  459. 

9  Thus,  if  a  defective  gas  box  in  the  street 
U  the  proximate  cause  of  the  fall  of  a 
pedestrian,  the  gas  company  cannot  escape 
40  L.R.A.(N.S.) 


liability  for  indemnity  to  the  municipality, 
upon  the  ground  that  the  pedestrian's  in- 
jury was  the  more  serious  because  she  fell 
into  a  depression  in  the  pavement  for  which 
the  city  was,  and  the  gas  company  was  not, 
responsible.  District  of  Columbia  v.  Wash- 
ington Gasliglit  Co.  9  Mackey,  39. 

10  McNaughton  v.  Elkhart,  86  Ind.  384. 

11  Chesapeake  &  0.  Canal  Co.  v.  Allegany 
County,  67  Md.  201,  40  Am.  Rep.  430. 

i«  Newbury  v.  Connecticut  &  P.  River  R. 
Co.  25  Vt.  377. 

IS  For  it  is  held  that  in  such  circum- 
stances the  city's  contract  for  the  erection 
of  the  building  is  not  an  implied  license  to 
pile  building  materials  in  the  street  with- 
out compliance  with  ordinances  in  respect 
thereto.  Rochester  v.  Montgomery,  72  N. 
Y.  65. 

MVespra  y.  Cook,  26  U.  C.  C.  P.  182. 

IS  Atkinson  v.  Chatham,  26  Out.  App. 
Rep.  521.  And  this  statute  probably  ac- 
counts for  other  decisions  which  apparently 
assume  that  the  municipality  may  recover 
indemnity  in  a  proper  case,  and  which  are 
more  concerned  with  the  question  whether 
the  particular  facts  of  the  case  warrant 
such  relief.  Toronto  R.  Co.  v.  Toronto,  24 
Can.  S.  C.  589;  Rice  v.  Whitby,  28  Ont. 
Rep.  698;  Mitchell  v.  Hamilton,  2  Ont  l*. 
Rep.  58, 
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until  execution -against  the  person  primarily 
liable  shall  have  been  returned  unsatisfied, 
in  whole  or  in  part.  ^0 

In  this  connection  it  is  to  be  noted  that 
in  some  cases  municipalities  have  been  denied 
the  right  to  recover  over  against  persons  al- 
leged to  have  been  responsible  for  danger- 
ous conditions  in  its  streets,  upon  the 
ground  that  there  was  no  duty  on  the  part 
of  such  person  to  keep  the  streets  in  a  safe 
condition.  For  instance,  there  are  some 
cases  which  hold  that,  in  the  absence  of  a 
statutory  declaration  to  the  contrary,  there 
is  no  duty  on  the  part  of  an  abutting  owner 
to  keep  the  street  or  sidewalk  in  front  of 
his  premises  free  from  defects  or  obstruc- 
tions. Such  cases,  of  course,  do  not  come 
within  the  scope  of  this  note,  for  they  es- 
sentially mean  that  the  abutter  was  not 
negligent,  because  he  owed  no  duty.  A  dis- 
cussion from  this  point  of  view  of  the  cases 
involving  the  right  of  a  municipality  which 
has  been  held  liable  for  injuries  from  an  un- 
safe condition  of  the  streets,  to  recover  over 
against  the  owner  or  occupant  of  abutting 
property,  is  to  be  found  in  an  earlier  vol- 
ume in  this  series.  17 

III,  General  character  of  nvwnJieipaU* 
ty'B  d^Uy  or  fault. 

a.  Primary  or  secondary. 

The  right  of  the  municipality  to  a  re- 
covery in  the  case  of  a  defective  sidewalk 
has  been  held  to  depend  upon  the  question 
whether  it  was  the  primary  duty  of  the  de- 
fendant, as  between  himself  and  the  munici- 
pality, to  keep  the  sidewalk  in  front  of 
his  premises  in  repair,  so  as  not  to  cause 
accident  or  injury;  and  that  where  such 
duty  is  primary,  recovery  over  by  the  mu- 


nicipality may  be  had.is  And  the  riew 
is  sometimes  taken  that  where  one,  by  his 
affirmative  act,  creates  a  dangerous  condi- 
tion in  the  highway,  he  is  charged  with  the 
primary  duty  to  keep  it  in  a  safe  condi- 
tion; and  that  in  such  circumstances,  the 
parties  are  not  in  pari  delicto.  U  So,  it 
is  declared  that,  as  between  a  private  cor- 
poration occupying  the  street,  and  the  mu-  ^ 
nicipality,  the  duty  and  liability  of  the 
former  is  primary,  and  that  of  the  city 
secondary.  M  But  it  is  probably  more  ac- 
curate to  say,  as  has  been  said  in  the 
case  of  a  street  railroad  upon  which  the 
duty  has  been  imposed  of  keeping  the  street 
in  repair,  that,  as  between  a  pedestrian  and 
itself,  the  city  is  primarily  liable  for  inju- 
ries resulting  from  defects,  but  that,  as 
between  the  city  and  the  railway  company, 
the  latter  is  primarily  liable,  and  may  be 
compelled  to  indemnify  the  former  for  any 
damages  it  has  been  compelled  to  pay.si^ 

But  even  where  the  municipality's  duty 
is  regarded  as  primary,  it  is  held  entitled 
to  recovery  over  if  there  are  no  other  cir- 
cumstances which  disentitle  it  to  relief. 
Thus,  it  is  held  that  although  municipal 
corporations  are  primarily  liable  for  in- 
juries occasioned  by  obstructions  or  defects 
in  their  streets  or  sidewalks,  yet  if  they 
are  without  fault  themselves,  they  have 
a  remedy  over  against  the  party  who  is  at 
fault,  and  who  has  so  used  the  streets  or 
sidewalks  as  to  produce  the  injury.  >>  For 
it  is  declared  that  the  fact  that  the  citj  is 
primarily  liable  for  an  injury  occasioned 
by  the  insecurity  of  its  streets  affords  no 
reason  why  the  person  who  creates,  per- 
mits, or  continues  a  nuisance  without  the 
concurrence  of  the  city,  should  not  pay  it 
for  his  wrongful  act.  ^  Indeed,  it  is  this 
very  fact,  namely,  that  its  liability  is  pred- 


16  For  cases  involving  this  statute,  see 
Raymond  v.  Sheboygan,  76  Wis.  335,  46  N. 
W.  125;  Cooper  v.  Waterloo,  88  Wis.  433, 
60  N.  W.  714;  Fife  v.  Oshkosh,  89  Wis.  540, 
62  N.  W.  641;  Somers  v.  Marshfield,  90 
Wis.  59,  62  N.  W.  937. 

nSee  the  note  to  Seattle  v.  Puget  Sound 
Improv.  Co.  12  L.R.A.(N.S.)    949. 

"Detroit  v.  Chaffee,  70  Mich.  80,  37  N. 
W.  882;  Ashley  v.  Lehigh  &  W.  Coal  Co. 
232  Pa.  425,  81  Atl.  442. 

10  This  position  was  taken  in  Durant  v. 
Palmer,  29  N.  J.  L.  544,  in  reaching  the 
conclusion  that  where  the  abutter  is  direct- 
ly sued  by  the  person  injured  through  a 
dangerous  condition  in  the  sidewalk,  tlie 
former  cannot  be  heard  to  say  that  the 
action  should  have  been  brought  against  the 
municipality.  One  reason  assigned  was 
that  the  city  was  entitled  to  be  indemnified 
by  the  author  of  the  obstruction  for  the 
damages  recovered,  and  that  such  author 
was  primarily  liable  for  the  injury  sus- 
tained. And  it  was  held  in  Wabasha  v. 
40  L,R.A.(N.S.) 


Souihworth,  64  Minn.  79,  55  N.  W.  818, 
that  where  a  trapdoor  is  placed  in  a  side- 
walk for  the  convenience  of  abutting  prop- 
erty, the  duty,  as  between  the  proper^ 
owner  and  the  city,  of  maintaining  it  in  a 
safe  condition,  devolves  upon  the  former. 
See  also  on  this  point  Independence  v.  Mis- 
souri P.  R.*Co.  86  Mo.  App.  585;  Raleigh 
v.  North  Carolina  R.  Co.  129  N.  C.  265,  40 
S.  E.  2. 

iO  Mooney  v.  Edison  Electric  Illuminating 
Co.  185  Mass.  547,  70  N.  E.  933. 

SI  Bloomington  y.  Chicago,  I.  &  L.  R.  Co. 
—  Ind.  App.  — ,  98  N.  E.  188. 

M  Bobbins  v.  Chicago,  4  Wall.  657,  18  L. 
ed.  427 ;  Washington  Gaslight  Co.  v.  District 
of  Columbia,  161  U!  S.  316,  40  L.  ed.  712,  16 
Sup.  Ct.  Rep.  564. 

WGridley  v.  Bloomington,  68  111.  47; 
Chesapeake  &  O.  Canal  Co.  v.  Allegany 
County,  67  Md.  201,  40  Am.  Rep.  430;  Chi- 
cago V.  Bobbins,  2  Black,  418,  17  L.  ed.  298. 
In  the  last  case  the  court  said:  "The  rule 
of  law  is,  that  one  of  two  joint  wrongdoers 
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icated  oi  its  constructive  breach  of-  this 
primary  duty,  rather  than  upon  actual  or 
active  fault,  that  takes  the  situation  out 
of  the  rule  against  recourse  between  per- 
sons in  pari  delicto,  and  allows  it  to  obtain 
indemnity  from  the  person  whose  actual 
fault  caused  the  accident.  Or,  as  has  been 
said,  while  it  is  true,  that  the  municipality 
is  liable  to  the  party  injured,  it  is  under 
no  obligation  to  shield  the  actual  wrongdoer 
from  the  consequence  of  his  own  neglect.  M 
Where,  however,  the  city's  duty  in  re- 
spect of  streets  or  sidewalks  is  not  merely 
primary,  but  is  exclusive,  it  cannot,  of 
course,  claim  contribution  or  indemnity, 
since,  as  already  noted  in  this  discussion, 
there  is  no  duty  upon  the  part  of  the  de- 
fendant of  which  liability  may  be  predicat- 
ed; the  cases  in  which  contribution  or  in- 
demnity has  been  denied  upon  this  ground 
are,  of  course,  of  no  value  in  any  aspect  of 
the  present  discussion.  Indeed,  as  already 
stated,  a  treatment  from  this  point  of  view 
of  a  municipality's  right  of  recovery  over 
against  an  abutter  has  already  been  given 
in  this  series.  ^ 

h.  Failure  to  remedy  condition. 

Since,  in  the  absence  of  actual  participa- 
tion in  the  specific  act  creating  a  danger- 
ous condition  in  its  highway,  a  municipal- 
ity's liability  to  one  who  is  thereby  injured 


is  predicated  of  a  const] 
its  general  duty  to  main! 
in  a  safe  condition,  the  le 
ing  which  the  defect  or  ol 
and  the  manner  of  notio 
structive,  of  its  existence^ 
in  an  action  by  it  for  inda 
author  of  the  danger,  and 
so  upon  the  theory  that  a 
danger,  its  failure  to  remc 
to  be  remedied  constituted 
would  defeat  a  recovery  aj 
wrongdoer.  M     For  the  mi 
municipality  to  repair  or 
ditions  does  not  of  itself 
in  pari  delicto,^    Certain 
not  say,  as  a  matter  of  1 
the   fact   that   the   munici 
remedy   the    dangerous    co 
is  guilty  of  such  negligen 
equally  guilty  with  the  ori 
so  as  to  warrant  the  applic 
against     recourse     between 
doers.  M     To  disentitle  the 
nity  upon  the  ground  that  i 
the  dangerous  condition  af 
creation,  it  must  appear  tl: 
that   the    defect    or    obstr 
without  guards  or  other  p 
being  sufficient  that  it  wai 
that  the  condition  had  beei 
the  failure  of  a  city  to  ri 
upon  the  owner's  failure  tc 


cannot  have  contribution  from  the  other. 
It  is  difficult  in  this  case  to  see  how  the 
city  was  to  blame,  and  least  of  all  how 
Bobbins  can  impute  blame  to  it.  Robbins 
desired  to  erect  a  large  storehouse,  and  to 
add  to  its  convenience,  wished  to  excavate 
the  earth  in  the  sidewalk  in  front  of  his 
lot.  Without  express  permission  from  the 
city,  but  under  an  implied  license,  he  makes 
the  area.  No  license  can  be  presumed  from 
the  city  to  leave  the  area  open  and  un- 
gpiarded  even  for  a  single  night.  The 
privilege  extended  to  Robbins  was  for  his 
benefit  alone, '  and  the  city  derived  no  ad- 
vantage from  it,  except  incidentally.  Rob- 
bins impliedly  agreed  with  the  city  that  if 
he  was  permitted  to  dig  the  area,  for  his 
own  benefit,  that  he  would  do  it  in  such  a 
manner  as  to  save  the  public  from  danger 
and  the  city  from  harm.  And  he  cannot 
now  say  that  true  it  is  you  gave  me  per- 
mission to  make  the  area,  but  you  neglected 
your  duty  in  not  directing  me  how  to  make 
it,  and  in  not  protecting  it  when  in  a 
dangerous  condition.  If  this  should  be  the 
law,  there  would  be  an  end  to  all  liability 
over  to  municipal  corporations,  and  their 
rights  would  have  to  be  determined  by  a 
different  rule  of  decision  from  the  rights  of 
private  persons." 

MWobum  V.  Boston  &  L.  R.  Corp.  109 
Mass.  283. 

86  See  the  note  to  Seattle  v.  Puget  Sound 
Tmprov.  Co.  12  L.R.A.(N.S.)   949. 
40  L.R,A.(N.S.)  74 


XHamden   v.   New  Hav( 
Conn.  158;   Waterbury  v. 
tion  Co.  74  Conn.  152,  60  2 
approval  in  Gregg  v.  Willii 
18,  70  S.  E.  1070. 

^  Waterbury  v,  Waterbi 
74    Conn.    152,    50    Atl.     J 
Richardson,   54  Me.  46,  8fi 
Baltimore  &  0.  R.  Co.  v.  Ho 
Md.  176,  post,  1172,  73  Atl.  ( ; 
county  failed  for  a  period 
erect,  or  cause  to  be  erecte<  , 
ings   upon   the   approach   1  : 
Btructed  by  the  defendant  r 
subsequent    appeal,    113    1 
930) ;   Lowell  v.  Boston  & 
Pick.  24,  34  Am.  Dec.  33; 
brook,  0  Allen,  17,  85  Am. 
Boylston  v.  Mason,  102  Ma 
V.   Boston  A  L.   R.  Corp. 
Lowell  V.  Glidden,  159  Ma 
469;    Holyoke  v.  Hadley  \ 
174   Mass.   424,   54   N.   E. 
Coon,   175  Mass.  283,  56  1 
pendence  v.  Missouri  P.  R.  i 
585;    Seattle   v.   Puget   So   i 
47    Wash.    22,    12  L.R.A. 
Am.  St.  Rep.  884,  91  Pac.  1  : 
1045. 

M  Baltimore    &    O.    R. 
County,  113  Md.  404,  77  A  I 

89  Norwich  v.  Breed,  30 
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tice  does  not  afTect  its  right  to  indemnity 
from  the  owner,  although  the  ordinance  im- 
posing the  duty  to  repair  upon  the  owner 
provides  that  upon  his  failure  to  do  so  after 
notice,  the  municipal  authorities  may  make 
the  repairs,  and  charge  the  expense  thereof 
to  the  owner.  M 

A  good  reason  for  upholding  the  munici- 
pality's right  to  indemnity,  although  its 
failure  to  remedy,  or  cause  to  be  remedied, 
the  dangerous  condition,  may  have  contrib- 
uted to  the  injury,  is  thus  stated  in  a 
Massachusetts  case:  "Although  the  towns 
were  required  by  law  to  keep  their  high- 
ways safe  and  convenient  for  travelers  and 
all  other  persons  lawfully  passing  thereon, 
and  became  liable  for  their  negligence  in  this 
particular  to  the  person  who  was  injured 
by  the  obstruction  which  the  defendant  had 
placed  in  the  way,  they  were  under  no  ob- 
ligation to  him  to  shield  him  from  the  con- 
sequences of  his  own  Illegal  act.  If  the 
person  injured  had  preferred  a  claijn  for 
compensation  and  indemnity  against  him, 
he  [would  have]  bad  no  defense  under  which 
ho  could  have  successfully  resisted  it.  He 
ought  not  to  be  in  any  more  favorable  con- 
dition merely  because  the  claim  in  the  first 
instance  was  made  against  a  party  whom  he 
was  bound  to  indemnify  and  save  from 
los8."Si  And  since  negligence  cannot  be  im- 
puted to  a  city  from  the  manner  of  its  ex- 
ercise of  a  governmental  function,  the  fact 
that  its  failure  in  the  exercise  of  that  func- 
tion, to  light  a  street,  caused  or  contributed 
to  an  accident  occurring  on  a  defective  por- 
tion of  the  street,  does  not  affect  its  right 
to  indemnity  from  the  person  upon  whom, 
as  between  himself  and  the  municipality, 
the  primary  duty  of  keeping  the  street  in 
repair  at  that  point  devolved.  M  Of  course, 
it  cannot  be  successfully  contended  that  the 
plaintiff  is  not  entitled  to  indemnity  unless 
the  defendant  is  solely  responsible  by  its 
negligence  for  the  accident,  for  such  a  rule 
would  prevent  a  recovery  in  every  indemnity 
case  growing  out  of  negligence,  because,  as 
to  third  parties,  the  negligence  of  the  plain- 
tiff is  either  admitted  or  established  by 
judgment.  ^ 


On  the  other  hand,  the  city  is  not  en- 
titled to  indemnity  where  its  lisd)ility  is 
predicated  of  the  improper  manner  in  which 
it  constructed  a  sidewalk,  although  the  neg- 
ligence of  a  lighting  company  in  failing 
to  keep  a  lamp  lighted  may  have  contribut- 
ed to  the  accident.  M 

e.  Consent  to  or  auperviaian  of  acts. 

Where  the  dangerous  condition  is  created 
in  a  street  without  the  permission,  express 
or  implied,  of  the  municipality,  the  same 
is  deemed  to  be  a  nuisance  which  renders 
the  author  liable  for  any  damage  which 
the  municipality  has  been  compelled  to  pay, 
irrespective  of  whether  the  author  was  ac- 
tually negligent  in  creating  or  maintaining 
the  condition  without  proper  safeguards.  ^ 
And  the  fact  that  the  act  or  operation  creat- 
ing the  dangerous  condition  was  performed 
in  pursuance  of  express  authority  or  per- 
mission of  the  city  does  not  affect  its  right 
to  indemnity.  S8  For  municipal  consent  to 
create  an  excavation  or  other  dangerous 
condition  in  the  street  is  not  consent  that 
the  work  shall  be  carried  on  in  an  unlawful 
manner,  or  that  the  dangerous  condition 
shall  be  let  unguarded.  ^7  And  a  reservation 
of  power  on  the  part  of  the  municipality  to 
revoke  the  license  in  case  of  failure  to  com- 
ply with  the  terms  does  not  affect  the  lia- 
bility of  the  licensee.  >*  And  the  fact  that 
a  permit  to  give  an  exhibition  is  made  "sub- 
ject to  such  restrictions  and  safeguards  as 
the  police  department  may  determine  is 
necessary"  does  not  deprive  the  city  of  the 
right  to  indemnity  in  the  case  of  one  who 
is  killed  by  an  explosion  of  fireworks  so 
maintained  or  handled  as  to  constitute  a 
nuisance.  S^  So,  the  fact  that  a  person  con- 
ducting operations  in  the  street  adopts  pre- 
cautionary measures  under  the  direction  of 
the  mayor  does  not  relieve  the  former  from 
the  duty  of  adopting  such  additional  meas- 
ures as  the  safety  of  travelers  require;  and 
therefore  he  cannot  urge  his  compliance 
with  the  directions  of  the  mayor  to  defeat 
the  city's  right  to  be  indemnified  for  dam- 
ages which  it  has  been  compelled  to  pay  to 
a  person  thereby  injured.  M 


80  Ashley  v.  Lehigh  &  W.  Coal  Co.  232  Pa. 
425,  81  Atl.  442. 

•iSwansey  v.  Chace,  16  Gray,  303. 

'<  Bloomington  v.  Chicago,  I.  &  L.  R.  Co. 
—  Ind.  App.  — ,  98  N.  E.  188. 

M  Baltimore  &  0.  R.  Co.  v.  Howard 
County,  113  Md.  404,  77  Atl.  930. 

3*Deni8on  v.  Sanford,  2  Tex.  Civ.  App. 
fi61,  21  S.  W.  784. 

sSMcNaughton   v.   Elkhart,   85   Ind.   384. 

««Gridley  v.  Bloominprton,  68  111.  47; 
Canton  v.  Torrance,  151  III.  App.  129. 

VT  Waterbury  v.  Waterbury  Traction  Co. 
74  Conn.  152,  50  Atl.  3;  Centerville  v. 
Woods,  57  Ind.  192:  New  Yorl^  y,  Cor»,  133 
40  L.R.A.(N.S.)       ' 


App.  Div.  1,  117  N.  Y.  Supp.  514;  Brown 
V.  Louisburg,  126  N.  C.  701,  78  Am.  St, 
Rep.  677,  36  S.  E.  166;  Corsicana  v.  Tobin, 
23  Tex.  Civ.  App.  492,  57  8.  W.  319. 

88  Troy  V.  Troy  &  L.  R,  Co.  49  N.  Y.  057. 

88  New  York  v.  Hearst,  142  App.  Div.  343; 
126  N.  Y.  Supp.  917.  And  an  abutting 
owner  cannot  escape  liability  to  the  city  for 
damages  which  it  has  been  compelled  to 
pay  for  injuries  inflicted  by  the  fall  of  a 
defective  awning,  by  showing  that  the  mu- 
nicipality's chief  of  police  inspected  and  ae> 
cepted  the  awning.  Byne  v.  Amerieus,  6  Gt*. 
App.  48,  64  S.  E.  285. 

4Q  Qttumwa  Y.  Pfirks,  43  Iowa,  119. 
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In  respect  of  a  private  corporation  occu- 
pjing  a  Btreet,  which,  for  instance,  allows 
the  street  to  become  charged  with  electric- 
ity, and  the  municipality  which  may  be 
said  negligently  to  suffer  the  highway  to 
remain  thus  charged,  the  liability  of  the 
former  rests  solely  upon  the  co.mmonlaw; 
that  of  the  latter,  solely  upon  the  statute; 
the  private  corporation  has  nothing  to  do 
with  the  negligence  charged  against  the 
city,  and  the  city  has  nothing  to  do  with  the 
negligence  charged  against  the  private  cor- 
poration; the  liability  of  the  city  depends 
upon  statutory  conditions  and  is  limited  in 
amount,  while  the  liability  of  the  other  de- 
pends upon  conditions  entirely  different,  and 
is  measured  only  by  the  amount  of  damages 
suffered  by  the  plaintiff,  ^i  Permission  by 
the  municipal  authorities  to  use  a  street 
under  the  sidewalk  in  connection  with  abut- 
ting property  does  not  change  the  liability 
of  the  property  owner,  but  he  is  bound  at 
his  peril  to  keep  the  street  In  a  safe  con- 
dition as  if  no  excavation  had  been  made. 
In  other  words,  he  is  answerable  for  the 
consequences,  regardless  of  the  question  of 
negligence,  on  the  theory  that  the  munici- 
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41  Such  was  the  argument  inMooney  v. 
Edison  Electric  Illuminating  Co.  185  Mass. 
547,  70  N.  £.  933,  in  reaching  the  conclu- 
sion that  in  no  sense  were  the  private  cor- 
poration and  the  municipality  joint  tort 
feasors,  and  that  therefore  a  joint  action 
could  not  be  maintained  against  them  by 
one  who  was  injured. 

ttiWickwire  v.  Angola,  4  Ind.  App.  253, 
30  N.  E.  917.  See  also  District  of  Colum- 
bia v.  Baltimore  &  P.  R.  Co.  1  Mackey,  314, 
holding  that  the  consent  of  the  municipality 
to  the  making  of  an  excavation  in  the  street 
does  not  affect  its  right  to  indemnity;  and 
that  the  licensee  is  liable  over  to  the  city 
for  resultant  damage,  though  he  was  not 
negligent  in  the  execution  of  the  work  au- 
thorized. 

«8  Seneca  Falls  v.  Zalinski,  8  Hun,  571. 

44  Galveston  v.  Gonzales,  6  Tex.  Civ.  App. 
538,  25  S.  W.  978.  In  this  case  the  court 
said:  ''In  this  case  Perkins  &  Company  were 
the  original  wrongdoers,  and  whether  or  not 
the  city  could  recover  indemnity  of  them 
must  depend  on  the  question  whether  or  not 
it  partook  'consciously  in  the  wrong.'  The 
evidence  shows  that  for  years  before  the 
plaintiff  was  hurt,  Perkins  k  Company  had 
kept  liunber  piled  at  this  place,  with  the 
knowledge  of  the  city  authorities;  that  on 
the  complaint  of  a  citizen,  at  one  time,  a 
clerk  of  Perkins  &  Company  was  ordered  to 
remove  the  lumber,  and  that  he  did  remove 
some  of  it  for  a  short  while,  but  soon  put 
other  lumber  there,  and  kept  it  there  con- 
tinuously up  to  the  time  when  plaintiff  re- 
ceived her  injury.  This  notice  was  given 
in  the  'winter  of  ]899,*  which  may  have 
been  more  than  a  year^  and  must  have  beeii 
40  L.K.A,(N.S.) 
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ordinances  as  to  guarding  dangers,  and  that 
it  may  recover  over  from  one  failing  to  ob- 
serve the  required  precautions.  M 

Where  the  nuisance  consists  merely  in 
the  location,  and  not  in  the  use,  guarding, 
or  proper  maintenance  of  the  obstruction 
to  which  the  municipality  has  consented, 
the  parties  are  deemed  to  be  in  part  delicto 
within  the  rule  against  recourse  between 
joint  wrongdoers.  M  This  latter  principle 
has  been  regarded,  though  erroneously,  it 
is  thought,  as  making  consent  a  bar  to  a 
claim  for  indemnity,  so  as  to  disentitle  a 
municipality  which  has  consented,  for  in- 
stance, to  the  placing  of  a  grating  in  the 
sidewalk,  to  recover  over  for  damages  caused 
by  defects  in  the  original  construction.  ^^ 
But  a  complete  answer  to  this  is  found  in 
other  decisions  from  the  same  jurisdiction, 
declaring  that  consent  by  a  municipality  to 
a  person  to  do  a  lawful  act  merely  permits 
it  to  be  done  in  a  careful,  prudent,  and  law- 
ful manner,  and  that  when  it  is  performed 
in  any  other  manner,  and  injury  ^o  third 
persons  ensues,  the  author  of  the  injury  is 
liable  therefor.  M  The  correct  rule  seems 
to  be  that  if  the  municipality  permits  a 
thing  to  be  done  upon  the  highway  which 
is  in  its  very  nature  unlawful,  and  will 
necessarily  result  in  a  dangerous  nuisance, 
and  it  is  called  upon  to  pay  damages,  it  can- 
not recover  over  against  its  licensee,  since 
both  are  in  paiH  delicto;  but  that  if  the 
permit  is  to  do  a  thing  which  may  or  may 
not  result  in  a  dangerous  nuisance,  accord- 
ing to  the  manner  and  the  circumstances^  in 
which  the  licensee  acts,  and  he  acts  in  such 
a  way  as  to  create  a  dangerous  obstruction 
or  nuisance,  the  municipality  may  recover 
over  from  its  licensee  any  damages  which 
it  has  been  obliged  to  pay,  because  in  such 
a  case  the  parties  are  not  in  pari  delicto.  ^ 

45  Corsicana  v.  Tobin,  23  Tex.  Civ.  App. 
492,  67  S.  W.  319. 

46  Thus,  where  a  company  has  contracted 
to  light  the  city  streets,  and  places  a  pole 
with  the  city's  consent  in  such  a  position  as 
to  render  it  dangerous,  the  city  is  deemed 
to  be  in  pari  delicto  with  the  company,  and 
is  not  entitled  to  indemnity  for  damages 
which  it  has  been  compelled  to  pay  by  one 
thereby  injured.  Geneva  v.  Brush  Electric 
Co.  50  Hun,  681,  3  N.  Y.  Supp.  696. 

47  Thus,  the  case  of  Geneva  v.  Brush  Elec- 
tric Co.  supra,  was  said  in  Canandaigua  v. 
Foster,  81  Hun,  347,  30  N.  Y.  Supp.  680, 
affirmed  in  150  ^.  Y.  354,  41  L.R.A.  5r)4,  66 
Am.  St.  Rep.  575,  50  N.  E.  971,  to  make  re- 
covery over  out  of  the  question  in  respect  of 
defects  in  the  original  construction  of  the 
grating.  This,  however,  is  clearly  a  misap- 
prehension of  the  Geneva  case,  for  it  places 
its  decision  expressly  upon  the  ground  that 
the  nuisance  consisted  in  the  mere  location, 
and  not  in  the  use,  manner  of  placing,  and 
40  L.R.A.(N.S.) 


the  like.  And  it  is  to  be  observed  that  the 
Canandaigua  case  allows  the  municipality 
to  recover  over  upon  the  ground  that  the 
defect  which  caused  the  injury  was  the 
result  of  a  reconstruction  of  the  grat- 
ing without  the  municipality's  conaent* 
— a  very  thin  distinction  at  tne  most. 

tfPort  Jervis  v.  First  Nat.  Bank,  96  N. 
Y.  656;  New  York  ▼.  Brady,  81  Hun,  440, 
30  N.  Y.  Supp.  1121,  affirmed  in  151  N.  Y. 
611,  45  N.  E.  1122. 

4»This  is  the  doctrine  of  New  York  ▼. 
Hearst,  142  App.  Div.  343,  126  N.  Y.  Supp. 
917,  holding  that  a  municipality  did  not 
place  itself  tn  pari  delicto  with  one  engaged 
in  exploding  fireworks,  so  as  to  disentitle  it 
to  indemnity  in  the  case  of  one  thereby 
killed,  by  the  mere  fact  that  it  had  during 
a  political  campaign,  suspended  an  ordi- 
nance forbidding  the  explosion  of  fireworks, 
since  such  action  on  the  city's  part  did  not 
necessarily  and  as  a  matter  of  law  permit 
the  creation  of  a  nuisance,  it  being  said  that 
such  an  exhibition  might  or  might  not  be  a 
nuisance,  depending  upon  the  place  at  which 
it  was  given  and  the  surrounding  circum- 
stances; and  that  one  who  availed  himself 
of  such  dispensation  was  bound  not  to  do 
so  in  such  an  unlawful  manner  as  to  create 
a  nuisance.  K  A.  W. 


MARTIiAND  OOtJRT  OF  APPEAIiS. 

BALTIMORE  &  OHIO  RAILROAD   COM- 
PANY, Appt., 
v. 

HOWARD  COUNTY  COMMISSIONERS. 

(Ill  Md.  176,  73  Atl.  656.) 

Indemnity  ~  Joint  tort  feasors  •»  ne^- 
ligenoe  of  one  oonstrnctlTely  liable  — 
effect. 

1.  Mere  delay  by  public  authorities  for 
a  period  of  three  years,  to  place  a  barrier 
along  a  bridge  approach  rendered  unsafe 
by  a  change  in  the  grade  by  a  railroad  com- 
pany, is  not  such  delinquency  as  will  pre- 
vent them  from  recovering  over  against  the 
railroad  company  in  case  they  are  held  li- 
able for  injuries  due  to  the  absence  of  the 
railing. 

Note,  —  Conclusiveness  of  judgment 
against  a  constructive  tort  feasor  in 
a  subsequent  action  for  contribution 
or  indemnity. 

For  a  discuss iqn  of  the  various  phases  of 
the  substantive  question  of  the  right  of  one 
constructively  liable  for  a  tort  to  recover 
indemnity  or  contribution  from  the  person 
actually  responsible  for  its  commission,  see 
the  note  to  Scott  v.  Curtis,  ante,  1147,  and 
the  other  notes  therein  referred  to.  The 
limitations  as  to  scope,  enumerated  in  those 
notes,  also  apply  to  this. 

From  the  note  to  Scott  v.  Curtis,  ante, 
1147,  and  the  other  notes  to  which  it  refers, 
it  is  clear  that  the  rule  which  forbids  con- 
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Jndgnient  —  against  one  con str  actively 
liable  for  tort  «>  effect  on  indemni- 
tor. 

2.  In  case  the  one  alleged  to  be  ultimate- 
\j  liable  for  an  injury  due  to  a  defect  in  a 
highway  did  not  participate  in  an  action 
to  hold  the  public  authorities  liable  for  the 
injury,  the  judgment  obtained  against  such 
authorities  is  not  conclusive  upon  him  as  to 
the  facts  necessary  to  make  a  cause  of  ac- 
tion, although  it  is  admissible  in  evidence 
to  show  that  suit  was  brought  and  recovery 
had. 

Evidence  ^  condition  and  change  in 
highway  «  action  against  indemni- 
tor. 

3.  In  an  action  by  county  commissioners 
to  hold  a  railroad  company  liable  for  dam- 
ages which  they  had  been  compelled  to  pay 
because  of  a  defect  in  a  highway  due  to  a 


change  made  by  the  com]  i 

admissible  as  to  the  cond:  • 

before  the  changes  were  mi  i 
acter  of  the  changes. 

Appeal  —  admission  of  i 

dence  «  nonprejndlci  I 

4.  The  admission  in  an 

commissioners  to  hold  a  i  i 

liable  for  personal  injurie  : 

had  been  compelled  to  pay,  i 
feet  in  a  highway  alleged 

to  the  act  of  the  railroad  : 

agreement  made  after  the  • 

taking  to  relieve  the  railro:  i 

further  liability  after  maki  > 

es  in  a  highway,  is  not,  alt  : 

prejudicial   error,   because  ; 

dency  to  prejudice  defend  : 

(June  30,  19(  . 


tribution  or  indemnity  between  joint  tort 
feasors  does  not  operate  to  prevent  one  who 
has  been  guilty  of  no  actual  wrong,  but  has 
nevertheless  been  held  liable  for  the  acts  of 
another,  to  recover  indemnity  from  such 
other.  The  present  inquiry,  of  course,  has 
to  do  with  tne  question  of  how  far  the  ac- 
tion for  indemnity  and  the  parties  thereto 
are  controlled  and  concluded  by  the  former 
judgment. 

Conclusiveness  upon  present  plaintiff. 

The  plaintiff  in  the  action  for  indemnity 
is  ooncluded  by  a  judgment  in  the  former 
action  rendered  against  him,  and  in  favor 
of  his  codefendant,  against  whom  he  is  now 
seeking  indemnity.  Kansas  City  v.  Mitche- 
ner,  85  Mo.  App.  36;  Seattle  v.  Northern 
P.  R.  Co.  63  Wash.  129,  114  J^ac.  1038. 

Conelusiveness  against  present  defendant — 

generally. 

Having  had  notice  of  the  former  action, 
and  having  failed  to  eome  in  and  defend, 
the  present  defendant  cannot  object  to  the 
conclusiveness  of  the  judgment  upon  the 
ground  that  the  issues  were  erroneously  re- 
ferred, because,  the  action  being  in  tort,  it 
was  triable  by  a  jury.  Prescott  v.  LeConte, 
83  App.  Div.  482,  82  N.  Y.  Supp.  411,  af- 
firmed without  opinion  in  178  N.  Y.  685,  70 
N.  K  1108. 

—necessity  of  notice  of  prior  suit. 

It  has  been  generally  declared  that  the 
ultimate  fact  of  the  liability  of  the  author 
of  the  act  which  occasioned  the  injury  does 
not  depend  upon  his  having  had  notice,  or 
its  equivalent,  of  the  former  action  against 
the  person  who  is  also  liable  for  the  dam- 
age occasioned  by  virtue  of  his  constructive 
duty  in  the  premises;  but  that  the  former's 
liability  rests  upon  bis  original  liability  to 
all  persons  who  may  have  suffered  damages 
from  his  affirmative  act  of  negligence.  The 
only  object  of  the  notice  in  such  a  case  is  to 
enable  the  defendant  in  the  former  suit  to 
avail  himself  of  bis  right  to  impose  the 
burdei»  of  the  defense  upon  the  party  ulti- 
40  LuR.A.(N.S.) 


mately  liable,  and  to  estop 
injury    by    the    judgment 
again  contesting  the  facts 
judgment   depends.     Port 
Nat.  Bank,  96  N.  Y.  650. 
the  absence  of  notice  or  iti 
not  affect  the  right  of  actio 
and  although  a  minor  Pe 
holds  that  in  such  circums 
ment  is  not  admissible  as  a 
(Chester  v.  Schaffer,  24  Pa. 
it  is  held  in  a  number  of  d 
effect  of  the  omission  to  give 
to   impose  upon   the   presc 
burden  of  again  litigating 
establishing  the  actionable 
the  former  judgment  is  at 
dence  for  this  purpose.    Bs 
Co.  V.  Howard  County,  113 
930;  Port  Jervis  v.  First  1 
Y.  550;   Oceanic  Steam  Ni 
pania  Transatlantica  Espa 
663,  39  N.  E.  360. 

The  United  States  Supr< 
the  view  that  the  defendai 
for  indemnity  need  not  Y 
actual  notice  of  the  prior  s 
is  bound  by  the  judgment  t 
knowledge  that  such  suit  ws 
cago  V.  Bobbins,  2  Black.  41 
Bobbins  v.  Chicago,  4  Wal 
427. 

And  especially  where  a  p 
the  injury  was  caused  by 
one  else,  and  that  if  a  rec 
will  be  because  of  his  negle( 
is  sufficient  that  he  had  k 
pendency  of  the  suit  and  co 
so  desired.  Missouri  P.  B 
35  Neb.  2C7,  37  Am.  St.  Be] 
76. 

On  the  other  hand,  the  vii 
mere  knowledge  of  the  penc 
mer  action  is  insufficient 
demnitor,  and  that  he  mus 
quested  and  given  an  oppon 
(Seattle  v.  Northern  P.  B 
552,  92  Pac.  411),  or,  at  I 
been  notified  that  the  def 
action  claimed  a  right  oi 
(Oskaloosa  v.  Pinkerton,  51 
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APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Carroll  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  hold  defendant  liable  for  damages  which 
plaintiff  had  been  compelled  to  pay  because 
of  defendant's  alleged  wrongful  act  and  neg- 
lect.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Francis  Neal  Parke  and  James 
A.  C.  Bond  for  appellant. 

Messrs.  John  £.  Dempster  and  Gny  W. 
Steele  for  appellee. 

Briscoe,  J.,  delivered  the  opinion  of  the 
court: 

The  question  in  this  case  is  one  of  in- 
demnity, and  arises  in  the  following  man- 
ner:   On  the  13th  of  September,  1907,  Mrs. 


Agnes  Hill,  widow  of  Alexander  S.  Hill, 
late  of  Baltimore  county,  deoeased,  re- 
covered a  judgment  for  $6,000  and  costs 
for  the  death  of  her  husband  by  reason  of 
the  alleged  negligence  of  the  county  com- 
missioners in  permitting  a  public  highway 
to  be  so  maintained  as  to  be  unsafe  for 
public  travel  The  judgment  was  paid  by 
the  county,  and  this  suit  is  brought  by 
the  county  against  the  appellant  corpora- 
tion as  the  alleged  actual  wrongdoer,  to  re- 
cover the  amount  it  was  compelled  to  pay. 
The  public  road  where  the  accident  hap- 
pened was  situate  in  Howard  county,  and 
was  under  the  control  and  supervision  of 
the  county  commissioners.  The  road  led 
out  of  Howard  county  over  the  Patapsco 
river  to  the  village  of  Ilchester,  in  Baiti- 


W.  689) ;  and  that  a  notice  to  come  in  and 
assume  the  defense  is  insufficient  where  it 
does  not  state  the  cause  or  nature  of  ac- 
tion, or  show  in  what  way  the  person  noti- 
ced may  be  interested  (Lebanon  v.  Mead, 
64  N.  H.  8,  4  Atl.  392). 

And  where  the  person  injured  brought  a 
Joint  action  against  the  constructive  and  the 
actual  wrongdoer,  and  afterwards  discon- 
tinued as  to  the  latter,  it  was  held  that  the 
latter  was  in  the  same  position  that  he 
would  have  been  if  he  had  not  been  joined 
in  the  action  in  the  first  instance,  and  that 
since,  after  the  discontinuance  as  to  him, 
the  city  did  not  request  him  to  enter  and 
defend  the  suit,  the  judgment  therein  had 
no  force  or  effect  against  him.  Boston  v. 
Brooks,  187  Mass.  286,  73  N.  £.  206. 

And  it  is  held  that  the  party  originally 
sued  cannot  exclude  the  one  from  whom  he 
proposes  to  seek  indemnity  if  he  is  held 
liable,  from  defending  the  original  suit,  and 
then  claim  that  the  judgment  is  binding 
upon  him;  and  therefore  a  notice  is  insuf- 
ficient which  informed  the  present  defend- 
ant that  the  former  suit  was  pending,  and 
that  he  would  be  looked  to  for  indemnity 
and  expected  to  assist  in  the  prosecution 
of  that  suit,  where  no  offer  was  made  to 
surrender  the  defense  of  that  suit  to  him. 
Consolidated  Hand-Method  Lasting  Mach. 
Co.  V.  Bradley,  171  Mass.  127,  68  Am.  St. 
Rep.  409,  50  N.  E.  464. 

So,  it  is  held  that  the  defendant  is  not 
concluded  by  the  prior  judgment,  where  he 
watf  refused  the  right  to  aid  in  the  defense 
of  the  former  action  (Lewiston  v.  Tsaman, 
19  Idaho,  653,  115  Pac.  404);  as,  for  in- 
stance, where  he  offered  a  pood  defense  to 
the  former  action  and  the  defendant  therein 
failed  to  plead  it  (Seattle  v.  Northern  P.  R. 
Co.  47  Wash.  652,  92  Pac.  411,  subsequent 
appeal,  63  Wash.  129,  114  Pac.  1038). 

^^ffect  of  notice  or  its  equivalent. 

Where  the  present  defendant  had  notice 
of  the  former  suit  or  its  equivalent,  the 
judgment  therein  is  conclusive  upon  him,  so 
far  as  it  relates  to  matters  neoossarily  in- 
cluded in  the  adjudication.  Washington 
40  L.R.A.(N.S.) 


Gaslight  Co.  v.  District  of  Columbia,  161 
U.  8.  316,  40  L.  ed.  712,  16  Sup.  Ct.  Rep. 
664;  Bloomington  v.  Roush,  13  III.  App. 
341;  Harrodsburg  v.  Vanarsdall,  148  Ky. 
607,  —  L.R.A.(N.S.)  — ,  147  S.  W.  1; 
Chesapeake  &  O.  Canal  Co.  v.  Allegany 
County,  57  Md.  201,  40  Am.  Rep.  430; 
Rochester  v.  Montgomery,  72  N.  Y.  65; 
Reynolds  v.  Alderman,  54  Misc.  73,  103  N. 
Y.  Supp.  863;  Grand  Forks  v.  Paulsness,  19 
N.  D.  293,  ante,  1158,  123  N.  W.  878;  Rob- 
bins  ▼.  Chicago,  4  Wall.  657,  18  L.  ed.  427 ; 
Todd  V.  Chicago,  18  111.  App.  565;  Mc- 
Naughton  v.  Elkhart,  85  Ind.  384;  Bloom- 
ington V.  Chicago,  I.  &  L.  R.  Co.  —  Ind. 
App.  — ,  98  N.  E.  188;  Campbell  v.  Somer- 
ville,  114  Mass.  334;  Lebanon  v.  Mead,  64 
N.  H.  8,  4  AtL  392;  Boston  &  M.  R.  Co.  v. 
Brackett,  71  N.  H.  494,  53  Atl.  304;  Port 
Jervis  v.  First  Nat.  Bank,  96  N.  Y.  550; 
Seneca  Falls  v.  Zalinski,  8  Hun,  571 ;  Fowler 
V.  Jersey  Shore,  17  Pa.  Super.  Ct.  366; 
Pawtucket  v.  Bray,  20  R.  I.  17,  78  Am. 
St  Rep.  837,  37  Atl.  1). 

In  other  words,  the  judgment  is  conclusive 
that  the  plaintiff  in  the  first  action  was 
entitled  to  recover  (Port  Jervis  v.  Erie  R. 
Co.  69  Misc.  623,  111  N.  Y.  Supp.  851 )  from 
the  plaintiff  in  the  present  action.  Water- 
bury  V.  Waterbury  Traction  Co.  74  Conn. 
152,  50  Atl.  3;  McArthor  v.  Ogletree,  4  Ga. 
App.  429,  61  S.  £.  859;  Faith  v.  Atlanta, 
78  Ga.  779,  4  S.  £.  3;  Catterlin  v.  Frank- 
fort, 79  Ind.  547,  41  Am.  Rep.  627;  Bloom- 
ington V.  Chicago,  I.  &  L.  K.  Co.  —  Ind. 
App.  — ,  98  N.  E.  188;  Harrodsburg  ▼. 
Vanarsdall,  148  Ky.  507,  —  L.R.A,(N.S.) 
— ,  147  S.  W.  1;  Oceanic  Steam  Nav.  Co. 
V.  Compania  Transatlantica  Espanola,  134 
N.  Y.  461,  30  Am.  St.  Rep.  633,  31  N.  E. 
987;  Lexington  v.  i^tna  Indemnity  Co.  155 
N.  C.  219,  71  S.  E.  214;  Grand  Forks  v. 
Paulsness,  19  N.  D.  293,  ante,  1158,  123  N. 
W.  878;  Reading  v.  Reiner,  167  Pa.  41,  31 
Atl.  357. 
Specifically,  the  judgment  is  conclusive, 
— that  the  injury  occurred  as  the  result 
of  the  negligent  act,  or  the  negligent  crea- 
tion or  maintenance  of  the  condition,  al- 
le^red.  Todd  v.  Chicago,  18  111.  App.  665; 
Waterbury  v.  Waterbury  Traction  Co.  74 
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more  county,  over  and  acrosB  a  bridge 
which  was  used  by  the  citizens  of  those 
counties  in  passing  and  repassing  to  and 
from  their  respective  counties.  The  bill 
of  particulars  filed  in  the  case  of  Hill  v. 
County  Commissioners  states  that  the  death 
of  Dr.  Hill  was  caused,  first,  by  the  wrong- 
ful act,  neglect,  and  default  of  the  county 
commissioners  of  Howard  county  in  suffer- 
ing their  public  road  in  Howard  county, 
near  the  village  of  Ilchester,  at  the  time 
of  the  fall  and  the  injuries  so  sustained 
therefrom,  and  for  a  long  time  previous 
thereto,  to  be  so  constructed,  out  of  repair, 
or  so  maintained,  as  to  be  unsafe  for  travel, 
by  reason  of  defendant  having  or  leaving 
a  steep  or  dangerous  embankment  or  abut- 
ment of  the  bridge,  to  wit,  the  upstream 


wing    or    retaining    wall 
guards,  railings,  or  safegi 
sufficient    guards,    railing 
to  provide  against  dange 
or    which    might    reasons 
ordinary  and  reasonable  il 
a  public  highway  at  the  pi 
second,    that   the   death   < 
caused  by  the  wrongful 
default    of   the    county    i 
Howard  county,  in  suffer! 
the  Howard  countv  side  tb 
of  the  fall  and  the  injur 
for   a   long  time   previoiii 
and  remain  with  an  unsal 
approach  or  embankment, 
and  dangerous  retaining  ^ 
left  or  upstream  edge  of  si 


Conn.  153,  50  Atl.  3;  District  of  Columbia 
V.  Baltimore  &  P.  R.  Co.  1  Mackey,  314; 
McArthor  v.  Ogle  tree,  4  Ga.  App.  429,  61 
S.  E.  850;  Canton  v.  Torrance,  151  111.  App. 
129;  Bloomington  y.  Roush,  13  111.  App. 
341;  Todd  v.  Chicago,  18  111.  App.  565;  Cat- 
terlin  v.  Frankfort,  79  Ind.  547,  41  Am. 
Rep.  627;  McNaughton  v.  Elkhart,  85  Ind. 
384;  Bloomington  v.  Chici^o,  I.  &  L.  R.  Co. 
—  Ind.  App.  — ,  98  N.  E.  188;  Costa  v. 
Yochim,  104  La.  170,  28  So.  992;  Veazie 
V.  Penobscot  R.  Co.  49  Me.  119;  Portland  v. 
Richardson,  54  Me.  46,  89  Am.  Dec.  720; 
Boston  V.  Worthington,  10  Gray,  496,  71 
Am.  Dec.  678;  Mil  ford  v.  Holbrook,  9  Allen, 
17,  85  Am.  Dec.  735;  West  Boylston  v. 
Mason,  102  Mass.  341;  Campbell  v.  Somer- 
ville,  114  Mass.  334;  Lincoln  v.  First  Nat. 
Bank,  67  Neb.  401,  60  L.R.A.  923,  108  Am. 
St.  Rep.  690,  93  N.  W.  698;  Boston  A  M. 
R.  Co.  V.  Sargent,  72  N.  H.  465,  57  Atl. 
688;  Seneca  Falls  v.  Zalinski,  8  Hun,  671; 
New  York  v.  Brady,  81  Hun,  440,  30  N.  Y. 
Supp.  1121,  affirmed  in  151  N.  Y.  611,  45 
N.  E.  1122;  New  York  v.  Corn,  133  App. 
Div.  1,  117  N.  Y.  Supp.  614;  New  York  v. 
Hearst.  142  App.  Div.  343,  126  N.  Y.  Supp. 
917;  New  York  v.  Lloyd,  148  App.  Div. 
146,  133  N.  Y.  Supp.  118;  Reading  v. 
Reiner,  167  Pa.  41,  31  Atl.  357;  Fowler  v. 
Jersev  Shore,  17  Pa.  Super.  Ct.  366;  Seattle 
V.  Saulez,  47  Wash.  365,  92  Pac.  140 ;  Seattle 
V.  Regan,  52  Wash.  262,  132  Am.  St.  Rep. 
903,  100  Pac.  731; 

— and  that  it  was  not  caused  either  by 
the  intervening  act  of  a  stranger  (Byne  v. 
Americus,  6  Ga.  App.  48,  64  S.  E.  285),  or 
the  contributory  negligence  of  the  person  in- 
jured. Waterbury  v.  Waterbury  Traction 
Co.  74  Conn.  152,  50  Atl.  3;  Todd  v.  Chica- 
go, 18  III.  App.  565;  McNaughton  v.  Elk- 
hart, 85  Ind.  384;  Portland  v.  Richardson, 
54  Me.  46,  89  Am.  Dec.  720;  Boston  v. 
Worthington,  10  Gray,  496,  71  Am.  Dec. 
678;  Boston  A  M.  R.  Co.  v.  Sargent,  72  N. 
H.  455,  57  Atl.  688  (joint  judgment  against 
plaintiff  and  defendant,  which  plaintiff 
paid)  ;  Oceanic  Steam  Nav.  Co.  v.  Campania 
Transatlantica  Espanola,  144  N.  Y.  663,  30 
N.  E.  360;  New  Yoik  v.  Bradv,  81  Hun, 
440,  30  N.  Y.  Supp.  1121,  affirmed  in  151 
40  L.R.A.(N.S.) 


N.  Y.  611,  46  N.  E.  1] 
UConte,  83  App.  Div.  482 
411,  affirmed  without  opin 
685,  70  N.  E.  1108;  New  'S 
App.  Div.  1,  117  N.  Y.  Supi 
V.  Hearst,  142  App.  Div. 
Supp.  917;  Fowler  v.  Jcrs 
Super.  Ct.  366;  Seattle  v.  i 
365,  92  Pac.  140; 

— and  that  the  damages 
amount  of  the  former  judgi 
V.  Waterbury  Traction  Co. 
Atl.  3;   McArthor  v.  Ogle 
429,  61  S.  E.  859;  Todd  v 
App.  665;   Catterlin  v.  Fi 
547,  41  Am.  Rep.  627;  Mc: 
hart,  86  Ind.  384 ;  Costa  v. 
170,  28  So.  992;  Veazie  v. 
49  Me.  119;  Portland  v.  R: 
46,  89  Am.  Dec.  720;  Bos 
ton,  10  Gray,  496,  71  Am. 
ington  V.  Chicago,  I.  &  I 
App.  — ,  98N.  E.  188;  Lin 
Bank,  67  Neb.  401,  60  L.B 
St.  Rep.  690,  93  N.  W.  69( 
Co.  V.  Twiss,  36  Neb.  267, 
437,  63  N.  W.  76;  Oceanic 
V.  Compania  Transatlanti 
N.  Y.  461,  30  Am.  St.  R€ 
987,  subsequent  appeal,  1^ 
N.  E.   360;    Troy  v.   Troj 
Lans.  270 ;  Seneca  Falls  v. 
571;  New  York  v.  Brady, 
N.   Y.   Supp.   1121,   affirm 
611,  45  N.  E.  122;  Prescc 
App.  Div.  482,  82  N.  Y.  S 
without  opinion  in  178  N. 
1108;  Vogemann  v.  Ameri" 
Co.  131  App.  Div.  216,  115 
New  York  v.  Com,   133 
N.  Y.  Supp.  514;  New  Yo 
App.  Div.  343,  126  N.  Y. 
York  V.  Lloyd,  148  App.  E 
Supp.   118;    Ijexington  v. 
Co.  166  N.  C.  219,  71  S. 
V.  Reiner,  167  Pa.  41,  31  A 
Jersey  Shore,  17  Pa.  Supe 
V.  Saiile/,  47  Wash.  365,  9! 
Trunk  R.  Co.  v.  Latham, 
it   is   held   that  the   plai 
only  single  damages,  whe 
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tj  approach  or  embankment  of  the  bridge, 
without  guards,  railings,  or  safeguards,  or 
without  sufficient  or  adequate  guards,  rail- 
ings, or  safeguards  to  provide  against  dan- 
gers arising,  or  which  might  reasonably 
arise,  from  the  ordinary  and  reasonable  use 
of  the  bridge  and  the  approach  thereof  as 
part  of  the  public  highway;  and  that 
whilst  Dr.  Hill  was  driving  as  aforesaid 
on  'and  along  the  road  to  and  upon  the 
approach  and  abutment  of  the  bridge,  at 
the  time  and  place  in  Howard  county,  and 
while  using  due  and  reasonable  care  and 
caution,  unavoidably  drove  over  the  wing 
or  retaining  wall  of  the  abutment  so  form- 
ing the  edge  or  side  of  the  approach  or 
abutment  of  the  bridge,  and  from  the  fall 
resulting  he  received  mortal  injuries  from 
which  death  ensued. 

The  declaration  in  the  present  case  al- 
leges practically  the  same  negligence 
against  this  defendant  corporation;  that  is, 
that  in  or  about  the  year  1902-1903,  the 
Baltimore  ft  Ohio  Railroad  Company  in 
the  relocation  of  its  right  of  way  and  the 
roadbed  and  tracks  of  its  railroad,  under 
and  by  virtue  of  the  authority  of  its  chart- 
er granted  by  the  state  of  Maryland,  ob- 
structed and  changed  the  location  of  the 
highway  as  it  then  was,  and  also  dumped 
or   placed   large   quantities    of   earth    and 


stones  therein,  thereby  raising  the  surface 
thereof  as  it  approached  the  bridge  above 
the  level  it  had  previously  been,  and  by  so 
doing  rendered  the  road  at  the  approach 
to  the  bridge  unsafe  and  dangerous  by  rea- 
son of  the  fact  that  the  wing  walls  of  the 
abutments  mentioned  no  longer  extended 
above  the  bed  of  the  road  of  sufficient 
height  to  guard  the  traveling  public  from 
going  out  of  the  road  over  the  embank- 
ments thereof  into  the  river  below,  a  dis- 
tance of  about  18  feet;  that  it  was  the 
duty  of  the  defendant  to  have  raised  the 
abutments  or  wing  walls  to  their  former 
height  above  the  level  of  the  bed  of  the 
highway,  or  to  have  provided  and  main- 
tained suitable,  safe,  and  proper  guard 
rails  at  this  point  to  protect  those  using 
the  road  from  going  over  the  embankment, 
so  that  all  persons  (together  with  their 
horses,  vehicles,  etc.)  desiring  to  travel  in 
and  upon  the  road,  and  to  cross  and  recross 
the  bridge,  might  do  so  with  safety  by 
night  or  by  day,  while  using  due  care  and 
caution.  It  also  charges  that  by  reason 
of  its  failure  to  raise  the  abutments  or  wing 
walls  along  the  embankments  thereof  in 
Howard  county,  to  their  former  height 
above  the  level  of  the  highway  as  they  ex- 
isted before  the  surface  of  the  same  was 
>  raised  by  the  defendant,  or  by  placing  ade- 


excess  thereof  in  the  former  action  was 
based  on  his  own  constructive  negligence. 
Lowell  V.  Boston  ft  L.  R.  Corp.  23  Pick.  24, 
34  Am.  Dec.  33. 

As  to  whether  a  judgment  against  one 
person  is  prima  facie  evidence  of  the  amount 
of  damages  against  another  liable  over,  who 
had  no  notice  of  the  original  suit,  see  the 
note  in  16  L.R.A.(N.S.)  911. 

The  only  effect  of  the  settling  of  the  for- 
mer euit  without  judgment  is  to  leave  open 
the  questions  which  would  have  been  con- 
clusive upon  the  present  defendant  if  a 
judgment  had  been  rendered.  Wabasha  v. 
Southworth,  64  Minn.  79,  65  N.  W.  818. 

The  judgment  is,  of  course,  not  conclusive 
as  to  matters  not  litigated  or  material  to 
the  recovery  in  the  former  suit  (Boston  ft 
M.  R.  Co.  V.  Sargent,  70  N.  H.  299,  47  Atl. 
005,  for  subsequent  appeal,  see  72  N.  H. 
455,  67  Atl.  688;  Boston  ft  M.  R.  Co.  v. 
Brackett,  71  N.  H.  494,  53  Atl.  304 ;  Fowler 
V.  Jersey,  Shore,  17  Pa.  Super.  Ct.  366), 
and  even  if  notified  of  the  former  action,  the 
present  defendant  is  not  estopped  to  show 
that  he  was  under  no  duty  in  rei^pect  of  the 
particular  act  or  condition,  and  that,  for 
that  or  other  reasons,  it  was  not  through 
his  fault  that  the  accident  happened.  Chi- 
cago V.  Robbins,  2  Black,  418,  17  L.  ed.  298; 
Byne  v.  Americus,  6  Ga.  App.  48,  64  S.  E. 
285;  McDonald  v.  Lockport,  28  111.  App. 
157;  Catterlin  v.  Frankfort,  79  Ind.  547, 
41  Am.  Rep.  627;  McNau^hton  v.  Elkhart, 
85  Ind.  384;  Elkhart  v.  Wickwire,  87  Ind. 
77;  Boston  v.  Worthington,  10  Gray,  496, 
40  L.R.A.(N.S.) 


71  Am.  Dec.  678;  Bloomington  v.  Chicago, 
L  ft  L.  R.  Co.  —  Ind.  App.  — ,  98  N.  E. 
188;  Lansing  v.  Detroit,  L.  ft  N.  R.  Co.  129 
Mich.  403,  89  N.  W.  54 ;  St.  Joseph  ▼.  Union 
R.  Co.  116  Mo.  636,  38  Am.  St.  Rep.  626. 
22  S.  W.  794;  Lincoln  v.  First  Nat.  Bank, 
67  Neb.  401,  60  L.R.A.  923,  108  Am.  St 
Rep.  690,  93  N.  W.  698;  Troy  v.  Troy  ft  L. 
R.  Co.  3  Lans.  270;  New  York  v.  Lloyd,  148 
App.  Div.  146,  133  N.  Y.  Supp.  118;  Grand 
Forks  V.  Paulsness,  19  N.  D.  293,  ante,  1158, 
123  N.  W.  878;  Reading  v.  Reiner,  167  Pii. 
41,  31  Atl.  357;  Fowler  v.  Jersey  Shore,  17 
Pa.  Super.  Ct.  366;  Richmond  v.  Sitterding, 
101  Va.  354,  65  L.R.A.  445,  99  Am.  St.  Rep. 
879,  43  S.  E.  562;  Seattle  v.  Regan^  52 
Wash.  262,  132  Am.  St.  Rep.  963,  100  Pac, 
731.  Indeed,  it  is  held  that  if  the  record 
does  not  show  that  the  present  defendant 
was  the  author  of  the  act  or  condition,  the 
plaintiff  must  establish  such  fact  in  order 
to  render  the  judgment  conclusive  (Cohoes 
V.  Morrison,  42  Hun,  216) ;  but  the  present 
defendant  is  estopped  to  deny  that  he  was 
negligent  where,  because  he  had  direct  con- 
trol of  the  premises  or  condition,  the  negli- 
gence which  the  former  action  established 
was  necessarily  his  negligence  (Blooming- 
ton  V.  Roush,  13  111.  App.  339). 

And  a  former  judgment  does  not  prevent 
the  defendant  from  asserting  that,  although 
both  he  and  the  plaintiff  were  in  the  wrong, 
yet,  as  between  themselves,  there  is  no  good 
reason  why  he  should  indemnify  the  plain- 
tiff (Westfield  Gas  ft  Mill.  Co.  v.  Noblesville 
ft  £.  Gravel  Road  Co.  13  Ind.  App.  481,  55 
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quale  and  sufficient  guard  rails  thereon  to 
provide  against  the  danger  enduing  or 
which  might  ensue  from  the  use  of  the 
road  and  bridge  as  a  public  highway  at 
this  place,  whereby  the  citizens  of  said 
county  and  the  public  generally  were  un- 
able to  pass  and  repass  over  the  bridge 
with  safety,  while  using  due  care  as  they 
had  been  accustomed  to,  and  thereby  the 
defendant  by  this  neglect  suffered  and  per- 
mitted the  plaintiff  to  become  liable  to  the 
citizens  of  the  county  and  the  public  gen- 
erally for  all  damages  that  might  accrue 
to  the  property  and  person  of  the  citizens 
of  the  county  and  the  public  generally,  for 
injuries  received  in  traveling  over  the  high- 
way, accruing  by  reason  of  the  unsafe  con- 
dition thereof  caused  by  the  changing  of 
the  roadbed  and  the  surface  thereof,  made 
by  the  defendant  without  guarding  and 
protecting  the  same.  It  further  alleges 
that  the  death  of  Dr.  Hill  was  caused  and 
occurred  by  reason  of  the  unprotected  and 
unguarded  approach  to  the  bridge  and  the 
embankments  thereof,  caused  by  the  action, 
omission,  and  work  of  the  defendant  corpo- 
ration, and  that  the  defendant  is  bound 
in  law  to  reimburse  and  pay  to  the  plain- 
tiff the  damages  and  losses  it  has  been 
compelled  to  pay  out,  occasioned  or  ac- 
cruing   by    the    defendant's    wrongful    act 


and  neglect.  The  trial  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the  plaintiff 
for  the  sum  of  $6,506  with  interest  and 
costs,  and  from  this  judgment  the  defend- 
ant corporation  has  appealed. 

There  were  thirty-two  bills  of  excep- 
tions reserved  at  the  trial  of  the  case. 
Thirty  of  them  relate  to  the  admission  or 
rejection  of  testimony,  one  to  the  overrul- 
ing of  the  defendant's  special  exception  to 
the  plaintifTs  first,  second,  and  fourth 
prayers,  and  the  remaining  exception  to 
the  granting  of  the  plaintiff's  prayers  and 
to  the  defendant's  rejected  prayers.  The 
duty  imposed  upon  county  commissioners 
in  this  state  under  §§  1  and  2  of  article 
25  of  the  Code,  and  the  legal  liability  on 
the  part  of  the  county  for  injuries  from 
a  neglect  of  duty  to  keep  the  roads  in  re- 
pair and  in  a  safe  condition,  have  been  set- 
tled by  repeated  decisions  of  this  court. 
Baltimore  County  v.  Wilson,  97  Md.  209, 
54  Atl.  71,  56  Atl.  696;  Adams  v.  Somer- 
set County,  106  Md.  197,  66  Atl.  695.  In 
Garrett  County  ▼.  Blackburn,  105  Md.  230, 
66  Atl.  31,  it  was  said  the  duty  of  main- 
taining in  a  safe  condition  the  approach 
leading  to  the  bridge  in  question,  as  well 
as  all  other  parts  of  the  public  road,  clear- 
ly rests  on  the  county  commissioners.  But, 
while  this  is  true,  it  is  also  well  settled 


Am.  St.  Rep.  244,  41  N.  E.  955);  and  in 
such  circumstances  he  may,  for  the  purpose 
of  defeating  the  action  for  indemnity,  snow 
that  the  plaintiff  was  guilty  of  actual  negli- 
gence contributing  to  the  injury  (Boston  & 
M.  R.  Co.  V.  Brackett,  71  N.  H.  494,  53  Atl 
304;  Boston  &  M.  R.  Co.  v.  Sargent,  72  N. 
H.  455,  57  Atl.  688) ;  and  the  former  judg 
ment  leaves  open  the  question  as  to  who  is 
charged  with  the  primary  duty  as  between 
the  plaintiff  and  the  defendant  in  the  action 
for  indemnity  (Oceanic  Steam  Nav.  Co.  v. 
Compania  Ti'^^B^tlantica  Espanola,  134  N. 
Y.  481,  30  Am.  St.  Rep.  685,  31  N.  E.  987; 
New  York  v.  Brady,  77  Hun,  241). 

If  the  plaintiff  in  the  action  for  indemnity 
was  held  liable  in  the  original  action  on  the 
ground  of  some  negligence  of  his  own,  and 
if  the  extent  of  his  liability  was  determined 
within  certain  limits  by  thci  degree  of  his 
own  culpability  or  of  that  of  the  present 
defendants,  then  it  cannot  be  held  that  nec- 
essarily, and  as  a  matter  of  law,  the  defend- 
ants in  the  action  for  indemnity  are  liable 
to  reimburse  the  plaintiff  therein  to  the 
extent  of  the  judgment  recovered  in  the 
original  suit,  even  if  the  present  defendants 
have  been  properly  notified  to  come  in  and 
defend  that  suit.  Consolidated  Hand-Meth- 
od Lasting  Mach.  Co.  v.  Bradley,  171  Mass. 
127,  68  Am.  St.  Rep.  409,  50  N.  E.  464, 
involving  an  action  oy  a  master  who  had 
been  held  liable  for  the  death  of  his  servant 
caused  by  coming  in  contact  with  a  defect- 
ive electric  light,  to  recover  indemnity  from 
40  L.R.A.(N.S.) 


the  electric  lighting  company  upon  the  the- 
ory that  the  current  furnished  by  it  was 
excessive,  and  that  the  electric  tight  was 
defective. 

In  Boston  &  M.  R.  Co.  t.  Sargent,  70  N. 
H.  299,  47  Atl.  605,  holding  that  a  railroad 
company  which  has  been  held  liable  for  dam- 
ages in  some  respects,  at  least,  resulting 
from  the  act  of  a  shipper,  cannot  have  in- 
demnity unless  it  shows  that,  by  exercise 
of  proper  care,  it  could  not  have  prevented 
the  injury,  it  was  further  held  tnat  since 
such  fact  was  not  litigated  in  the  former 
suit,  it  was  incumbent  upon  the  plaintiff 
to  establish  that  it  could  not  have  prevented 
the  injury  by  the  exercise  of  such  care.  For 
subsequent  appeal  in  this  case,  see  72  N.  H. 
455,  57  Atl.  688. 

While  not  exactly  pertinent  to  the  present 
discussion,  as  already  noted,  it  is  interesting 
to  observe  in  this  connection,  a  case  involv- 
ing a  statute  expressly  giving  the  munici- 
pality a  right  of  action  over  against  one 
who  obstructs  a  highway,  and  holding  that 
where  a  municipality  has  been  held  liable 
for  such  obstructions,  it  appearing  also  that 
the  road  was  otherwise  defective  and  that 
the  municipality  was  responsible  therefor, 
the  former  judgment  is  not  conclusive  un- 
less it  is  shown  on  the  face  of  the  record 
that  such  recovery  was  had  on  account  of 
the  obstructions.  Littleton  v.  Richardson, 
34  N.  H.  179,  66  Am.  Dec.  759. 

L.A.  W. 
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by  the  deciaions  of  the  Supreme  Ck)urt  of 
the  United  States  and  by  those  of  this 
court,  that  the  corporation  has  a  remedy 
over  against  the  party  that  is  in  fault, 
and  has  so  used  the  highway  as  to  produce 
the  injury,  unless  it  was  also  a  wrongdoer. 
Chicago  T.  Bobbins,  2  Black,  418,  17  h.  ed. 
298;  Chesapeake  &  0.  Canal  Co.  y.  Alle- 
gany County,  67  Md.  221,  40  Am.  Hep. 
430;  Eyler  t.  Allegany  County,  49  Md.  269, 
33  Am.  Rep.  249;  Rowe  v.  Baltimore  &  0. 
R.  Co.  82  Md.  604,  33  Atl.  761;  Washing- 
ton Gaslight  Co.  ▼.  District  of  Columbia, 
161  U.  S.  327,  40  L.  ed.  718,  16  Sup.  Ct. 
Rep.  664. 

But  it  is  earnestly  contended  upon  the 
part  of  the  appellant  that,  upon  the  facts 
of  this  case  as  set  out  in  the  record,  the 
failure  of  the  appellee  to  protect  its  high- 
way from  1903  to  1006  was  such  a  con- 
scious and  unlawful  default  upon  its  part 
as  to  relieve  the  original  wrongdoer,  as- 
suming the  appellant  to  have  been  the  origi- 
nal tort  feasor,  from  all  liability.  In  other 
words,  the  law  will  not  enforce  indemnity 
between  conscious  or  actual  joint  tort  feas- 
ors. This  rule  is  thus  laid  down  by  Mr. 
Pollock  in  his  work  on  the  Law  of  Torts, 
p.  199:  "As  between  joint  wrongdoers 
themselves,  one  who  has  been  sued  alone 
and  compelled  to  pay  the  whole  damages 
has  no  right  to  indemnity  or  contribution 
from  the  other,  if  the  nature  of  the  case 
is  such  that  he  "must  be  presumed  to  have 
known  that  he  was  doing  an  unlawful  act.' " 
And  Mr.  Beven  in  his  work  on  Negligence 
in  Law,  p.  63,  says:  "The  principle  that, 
to  fix  liability  for  injuries  brought  about 
through  a  complicated  state  of  facts,  the 
last  conscious  agency  must  be  sought,  and 
the  consideration  that  if,  between  the 
agency  setting  at  work  the  mischief  and 
the  actual  mischief  done,  there  intervenes 
a  conscious  agency  which  might  or  should 
have  averted  mischief,  the  original  wrong- 
doer ceases  to  be  liable,  afford  the  clues 
for  the  unraveling  the  cases.  On  that  oth- 
er hand,  it  must  be  borne  in  mind  that, 
though  there  may  intervene  various  stages 
in  the  development  of  the  mischief,  yet,  if 
none  of  these  is  due  to  a  conscious  volition, 
the  last  conscious  agent  continues  to  be  lia- 
ble." Upon  this  question  and  in  the  class 
of  cases  like  the  one  at  bar,  however,  this 
court  in  Chesapeake  &  0.  Canal  Co.  ▼.  Al- 
legany County,  67  Md.  221,  40  Am.  Rep. 
430,  said:  "We  do  not  preceive  from  the 
nature  and  facts  of  this  case  any  ground 
for  defeating  the  appellee's  suit,  because  of 
the  principle  of  pari  delicto,"  And  in 
Washington  Gaslight  Co.  v.  District  of  Co- 
lumbia, 161  U.  S.  327,  40  L.  ed.  718,  16 
Sup.  Ct.  Rep.  668,  Mr.  Justice  White,  in 
delivering  the  opinion  of  the  court,  said: 
40  L.R.A.(N.S.) 


The  principle  announced  in  Chicago  v.  Rob- 
bins,  2  Black,  418,  17  L.  ed.  298,  "quali- 
fies and  restrains  within  just  limits  the 
rigor  of  the  rule  which  forbids  recourse  be- 
tween wrongdoers.  In  the  leading  case  of 
Lowell  ▼.  Boston  &  L.  R.  Corp.  23  Pick.  24, 
32,  34  Am.  Dec.  33,  the  doctrine  was  thus 
stated:  'Our  law,  however,  does  not  in 
every  case  disallow  an  action  by  one  wrong- 
doer against  another  to  recover  damages 
incurred  in  consequence  of  their  joint  of- 
fense. The  rule  is:  In  pari  delicto  potior 
eet  conditio  defendentia.  If  the  parties  are 
not  equally  criminal,  the  principal  delin- 
quent may  be  held  responsible  to  his  co- 
delinquent  for  damages  incurred  by  their 
joint  offense.  In  respect  to  offenses  in 
which  is  involved  any  moral  delinquency 
or  turpitude,  all  parties  are  deemed  equal- 
ly guilty,  and  courts  will  not  inquire  into 
their  relative  guilt.  But  where  the  offense 
is  merely  malvm  prohibitum,  and  is  in  no 
respect  immoral,  it  is  not  against  the  pol- 
icy of  the  law  to  inquire  into  the  relative 
delinquency  of  the  parties,  and  to  adminis- 
ter justice  between  them  although  both 
parties  are  wrongdoers.'"  In  Brooklyn  v. 
Brooklyn  City  R.  Co.  47  N.  Y.  476,  487, 
7  Am.  Rep.  469,  the  same  rule  was  ap- 
plied, the  court  saying:  "Where  the  par- 
ties are  not  equally  criminal,  the  principal 
delinquent  may  be  held  responsible  to  a 
codelinquent  for  damage  paid  by  reason  of 
the  offense  in  which  both  were  conoemed  in 
different  d^rees.as  perpetrators." 

This  brings  us,  then,  to  the  considera- 
tion of  the  questions  arising  upon  the  rul- 
ings of  the  court  upon  the  prayers  and 
the  admissibility  of  the  evidence.  There 
was  no  error  in  the  ruling  of  the  court  in 
granting  the  plaintiff's  first  and  second 
prayers.  The  first  prayer  was  practically 
approved  by  this  court  in  the  Chesapeake 
&  0.  Canal  Case,  supra,  and  the  second  sub- 
mitted the  law  as  applicable  to  the  facts 
of  the  case. 

The  plaintiff's  third  prayer  is  clearly 
objectionable.  It  reads  as  follows:  If  the 
jury  shall  find  the  facts  stated  in  the 
plaintiff's  first  prayer,  then  they  are  in- 
structed that,  under  the  pleadings  and  the 
evidence  in  this  case,  the  judgment  ob- 
tained against  the  now  plaintiff,  which 
was  .offered  in  evidence,  is  conclusive  upon 
the  defendant  as  to  the  damages  suffered 
by  the  said  Agnes  Hill,  widow  of  the  said 
deceased,  of  the  fact  that  due  care  was 
used  by  the  said  Alexander  Scott  Hill  at 
the  time  of  the  accident  mentioned  in  the 
evidence,  and  that  the  approach  to  said 
bridge  at  said  place  was  unsafe  and  dan- 
jjerous;  there  being  no  evidence  in  the  case 
attacking  the  validity  of  said  judgment, 
or  its  obtention  and  rendition,  or  to  show 
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that  it  was  obtained  by  collusion  between 
the  parties  thereto.  In  the  present  case  it 
is  admitted  that  no  notice  of  suit  was  giv- 
en the  appellant,  nor  did  it  participate  in 
the  suit  between  Mrs.  Hill  and  the  appel- 
lee, wherein  the  judgment  was  recovered. 
Under  this  state  of  facts  the  judgment 
was  clearly  not  conclusive  upon  the  de- 
fendant, but  was  admissible  as  part  of  the 
plaintiff's  case.  Key  y.  Dent,  14  Md.  08; 
Grafflin  y.  State,  103  Md.  171,  63  Atl.  373, 
7  Ann.  Cas.  1061;  Parr  ▼.  State,  71  Md. 
220,  17  Atl.  1020.  In  Elliott  on  Roads  and 
Streets,  8  870,  it  is  said:  ''When  a  mu- 
nicipality has  been  compelled  to  pay  dam- 
ages for  injuries  sustained  by  reason  of 
the  wrongful  acts  of  a  third  person  which 
render  its  streets  unsafe,  it  has  a  remedy 
over  against  him,  unless  as  to  such  person 
the  corporation  is  itself  a  wrongdoer. 
Where  such  a  remedy  over  exists,  it  is  cus- 
tomary and  proper  for  the  city  to  notify 
the  original  wrongdoer  of  the  pendency  of 
the  action  against  it,  and  request  him  to 
come  in  and  defend.  The  advantage  to  the 
city  in  so  doing  consists  in  the  fact  that 
he  will  then  be  concluded  by  the  judgment 
as  to  the  existence  of  the  defect,  the  lia- 
bility of  the  corporation  for  the  injury,  and 
the  amount  of  damages  occasioned  by  the 
defect.  He  will  not,  however,  be  estopped 
from  showing  that  he  was  under  no  obli- 
gation to  keep  the  street  in  a  safe  condi- 
tion and  was  free  from  fault.  The  omis- 
sion to  give  such  notice  does  not  affect  the 
right  of  action,  but  simply  imposes  upon 
the  city  the  burden  of  again  litigating  the 
matter  and  establishing  the  actionable 
facts." 

For  these  reasons,  there  was  error  also 
in  the  granting  of  the  plaintiff's  fourth 
and  sixth  prayers.  The  defendant's  reject- 
ed prayers  were  demurrers  to  the  evidence, 
and  for  the  reasons  herein  stated  were  prop- 
erly rejected. 

The  thirty  exceptions  reserved  by  the  de- 
fendant may  be  grouped  and  reduced  to 
nine,  and  disposed  of  as  follows:  The  first, 
second,  third,  eleventh,  twelfth,  thirteenth, 
fourteenth,  fifteenth,  eighteenth,  nineteen- 
th, twentieth,  and  twenty-second  exceptions 
relate  to  certain  alleged  changes  made  by 
the  appellant  in  the  road  as  the  road  ap- 
proached the  bridge  and  the  wing  wall. 
The  ninth,  tenth,  sixteenth,  seventeenth, 
twenty-first,  twenty- third,  twenty-fourth, 
and  twenty-fifth  relate  to  the  guarded  con- 
dition of  the  public  road  as  it  approached 
the  bridge  before  the  change.  These  twen- 
ty exceptions  present  the  same  character  of 
testimony  and,  as  it  tends  to  establish  the 
plaintiff's  case,  the  evidence  was  properly 
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admitted.  The  fourth  exception  presents 
the  ruling  of  the  court  admitting  as  evi- 
dence the  record  of  the  prior  case  against 
the  county.  This  evidence  was  admitted 
subject  to  exception,  and  no  motion  appears 
to  have  been  subsequently  made  to  strike 
it  out.  The  defendant  therefore  lost  the 
benefit  of  its  objection.  Roberts  v.  Bona- 
parte, 73  Md.  101,  10  L.R.A.  680,  20  Atl. 
018.  But,  apart  from  this,  the  record  in 
the  first  action  was  proof  that  the  suit  was 
brought  and  the  recovery  had.  Key  v. 
Dent,  14  Md.  08.  There  was  no  error  in 
the  rulings  on  the  fifth,  sixth,  seventh, 
eighth,  and  thirtieth  exceptions;  the  evi- 
dence set  out  therein  being  admissible.  The 
twenty-sixth  and  twenty-seventh  exceptions 
relate  to  the  admission  of  an  agreement 
between  the  parties  entered  into  on  the 
20th  of  May,  1006,  after  the  death  of  Dr. 
Hill.  It  was  as  follows:  "Whereas,  the 
Baltimore  ft  Ohio  Railroad  Company,  here- 
after called  the  party  of  the  first  part, 
made  certain  changes  in  line  of  their  track 
at  Ilchester  station,  Maryland,  which  neces- 
sitated certain  changes  in  the  wagon  roads 
at  that  point,  and  whereas,  the  necessary 
changes  in  the  wagon  roads  at  this  point 
have  not,  up  to  this  time,  been  properly 
completed  to  the  satisfaction  of  the  coun- 
ty commissioners  of  Howard  county,  it  is 
hereby  agreed  that  the  party  of  the  first 
part  will  widen  the  wagon  road  passing 
under  its  bridge  at  Ilchester  station,  to  a 
width  of  30  feet  on  top,  from  the  north 
side  of  the  bridge  for  a  distance  of  210 
feet  south.  It  is  further  agreed  that  the 
county  commissioners  will,  when  this  work 
is  completed,  give  to  the  party  of  the  first 
part  a  formal  acceptance,  relieving  the  par- 
ty of  the  first  part  from  further  expense, 
either  in  connection  with  the  construction 
or  maintenance  of  the  county  roads  in  that 
vicinity."  While  this  agreement  was  sub- 
sequent to  the  alleged  negligence  of  the  ap- 
pellant corporation,  and  did  not  reflect 
light  upon  the  controversy  between  the  par- 
ties, its  admission  did  not  injure  or  prej- 
udice the  defendant's  case.  Its  admission 
was  therefore  harmless  error.  There  was 
no  such  error  in  the  rulings  of  the  court 
upon  the  twenty-eight  and  twenty-ninth 
exceptions  as  could  have  injured  the  de- 
fendant. What  has  been  said  as  to  the 
rulings  of  the  court  upon  the  prayers  and 
the  evidence  disposes  of  the  demurrer  to 
the  plaintiff's  declaration,  and  to  the  de- 
fendant's special  exceptions  to  the  prayers. 
For  the  errors  committed  in  granting  the 
plaintiff's  third,  fourth,  and  fifth  prayers, 
the  judgment  will  be  reversed  and  a  new 
trial  awarded 
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OKLAHOMA  SUPREME  COURT. 

ST.   LOUIS   &   SAN   FRANCISCO   RAIL- 
ROAD COMPANY,  Plflf.  in  Err., 

V. 

J.  B.  BAGWELL. 

(—  Okla.  — ,  124  Pac.  320.) 

Master  and  serrant  ~  request  for  as- 
sistance »  effect. 

One  who,  at  the  request  of  a  conductor 
in  charge  of  a  freight  train,  an  emergency 
existing  reasonably  requiring  such  assist- 
ance, temporarily  assists  in  the  work  of  the 
carrier  in  the  unloading  of  a  safe  from  one 
of  its  cars,  the  regular  crew  not  being 
reasonably  able  to  unload  same,  is,  for  the 

Headnote  by  Williams,  J. 


time  being,  the  servant  of  the  defendant 
and  entitled  to  the  same  protection  as  any 
other  servant. 

(March   12,   1012.) 

ERROR  to  the  District  Court  for  Hughes 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  for  which 
defendant  was  alleged  to  be  responsible. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  F.  Evans,  R.  A.  Klein- 
schmidt,  and  Fred  E.  Suits,  for  plaintiff 
in  error: 

Plaintiff  voluntarily  assumed  all  risk  of 
injury  growing  out  of  his  attempt  at  as- 
sistance. 


Note, -^  ZAability  of  master  for  injury 
to  an  emergency  aseistant. 

It  is  proposed  to  include  in  this  note 
both  the  eases  which  involve  the  liability  of 
the  master  for  injuries  to  a  third  person 
who  acts  for  the  master  in  case  of  an  emer- 
gency, and  the  cases  which  deal  with  serv- 
ants already  in  the  general  employment  of 
the  master,  but  who  step  outside  the  scope 
of  their  regular  employment  in  cases  of 
emergency. 

Upon  the  general  subject  of  the  liability 
of  the  master  for  injuries  to  a  volunteer, 
Bee  notes  to  Evarts  v.  St.  Paul,  M.  &  M. 
R.  Co.  22  L^.A.  663;  Grissom  v.  Atlanta  & 
B.  Air  Line  R.  Co.  13  L.R.A.(N.S.)  561;  and 
MaxBon  v.  J.  I.  Case  Threshing  Mach.  Co. 
16  KR.A.rN.S.)   963. 

As  to  tne  power  of  a  conductor  to  hire 
a  physician  to  treat  a  person  injured  by 
a  train,  see  note  to  Bonnette  v.  St.  Louis, 
L  M.  A  S.  R,  Co.  16  L.R.A.(N.S.)   1081. 

It  is  a  rule  universally  recognized  that 
the  relationship  of  master  cannot  be  im- 
posed upon  a  person  without  his  consent, 
express  or  implied.  But  it  is  also  a  rule 
equally  well  recognized  that  a  servant  may 
engage  an  assistant  in  the  case  of  an  emer- 
gency, where  he  is  unable  to  perform  the 
work  alone. 

The  general  rule  is  well  stated  in  Aga  t. 
Harbach,  127  Iowa,  152,  109  Am.  St.  Rep. 
377,  102  N.  W.  833,  4  Ann.  Cas.  441,  which 
is  quoted  at  length  in  St.  Louis  &  S.  F.  R. 
Co.  V.  Bagnell. 

See  also  Central  Kentucky  Traction  Co. 
T.  Miller,  post,  1184. 

"An  emergency  employee,  called  on  by 
another  employee  to  assist  him,  for  how- 
ever short  a  time,  becomes  a  fellow  servant, 
and  subject  to  the  rules  of  law  applicable 
to  the  injury  of  a  servant  by  his  fellow. 
But  he  must  be  so  called  on  as  of  necessity 
in  order  to  make  him  an  employee,  for  a 
servant  has  no  authority  to  call  on  another 
to  help  him  in  his  master's  business  as  of 
necessity  unless  the  necessity  exists.  If 
he  can  do  the  work  himself,  there  is  no 
oocaeion  of  necessity  to  imply  power  in 
him  to  employ  assistance."  Fiesel  v.  New 
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York  Edison  Co.  123  App.  Div.  676,  108  N. 
Y.  Supp.  130. 

The  vital  question  in  cases  of  this  char- 
acter is.  Does  an  emergency  actually  exist? 
It  is  to  be  noted  that  in  case  an  emergency 
of  this  character  has  been  found  to  exist, 
the  emergency  assistant,  while  he  is  en- 
titled to  all  the  rights  and  privileges  of  a 
servant,  is  also  subject  to  the  obligations 
of  a  servant,  being  in  particular  subject 
to  the  operation  of  the  fellow-servant  rule. 

In  a  few  cases  the  courts  have  found  the 
conditions  such  as  to  justify  a  servant  in 
employing  an  assistant  to  help  him. 

Thus,  a  conductor  has  implied  authority 
to  hire  a  man  to  take  the  place  of  a  brake- 
man  who  has  fallen  ill  while  the  train  is 
on  the  road.  Georgia  P.  R.  Co.  v.  Propst, 
83  Ala.  518,  3  So.  764.  The  court  said: 
"The  conductor  testified  that  he  had  no 
authority  from  the  superintendent  or  from 
the  defendant  to  engage  or  utiliae  the 
services  of  the  plaintiff  in  the  capacity  of 
brakeman.  Express  authority  Ifor  this 
purpose  was  not  necessary.  The  circum- 
stances themselves,  about  which  there  is 
no  conflict  of  testimony,  gave  him  the 
authority.  In  such  an  emergency,  there 
must  be  discretion  and  authority  some- 
where to  supply  the  place  of  disabled  or 
missing  servants;  and  no  one  could  exercise 
this  power  so  well  or  so  prudently  as  the 
conductor  in  charge  of  the  train." 

So,  where  two  brakemen  are  necessary 
for  the  safe  operation  of  a  train,  the  con- 
ductor has  authority  to  hire  a  substitute 
for  one  who  is  laid  off  for  a  week's  rest. 
Sloan  V.  Central  Iowa  R.  Co.  62  Iowa,  728, 

16  N.  W.  331. 

And  a  conductor  of  a  train  who  has  only 
two  brakemen  to  assist  him  has  implied  au- 
thority to  hire  a  substitute,  where  one  of 
them  leaves  his  work  temporarily  while 
the  train  is  making  its  regular  round  trip, 
and  it  is  necessary  for  the  safety  of  the 
passengers  to  have  two  brakemen.  Fox  v. 
Chicago,  St.  P.  &  K.  C.  R.  Co.  86  Iowa,  368, 

17  L.R.A.  289^  53  N.  W.  259.  In  this  case 
it  was  held  that  the  mere  fact  that  the 
train  may  have  been  safely  operated  for 
some  distance  with  a  single  brakeman,  thus 
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Cooper  V.  Lake  Erie  &  W.  R.  Co.  130 
Ind.  360,  36  N.  E.  272;  Everhart  v.  Terre 
Haute  &  1.  R.  Co.  78  Ind.  292,  41  Am.  Rop. 
667. 

Plaintiff  was  a  volunteer,  and  defendant 
owed  him  none  of  the  obligations  of  a  mas- 
ter toward  a  servant. 

3  Elliott,  Railroads,  §  1305;  Thomp.  Neg. 
§  3756;  Eaton  ▼.  Delaware,  L.  k,  W.  R.  Co. 
57  N.  Y.  382,  16  Am.  Rep.  613;  Vassor  v. 
Atlantic  Coast  Line  R.  Co.  142  N.  C.  68, 
7  L.R.A.(N.S.)  950,  64  S.  E.  849,  0  Ann. 
Cas.  635;  New  Orleans,  J.  &  Q.  N.  R.  Co. 
V.  Harrison,  48  Miss.  112,  12  Am.  Rep. 
366;  i^arstow  y.  Old  Colony  R.  Co.  143 
Mass.  636,  10  N.  E.  266;  Kiernan  v.  New 
Jersey  Ice  Co.  74  N.  J.  L.  176,  63  Atl. 
998;  Foster-Herbert  Cut  Stone  Co.  v.  Pugh, 


116  Tenn.  688,  4  L.RJ^.(N.S.)  804,  112 
Am.  St.  Rep.  881,  91  S.  W.  199;  Sparks 
v.  East  Tennessee,  V.  &  G.  R.  Co.  82  Ga. 
156,  8  S.  E.  424;  Blair  v.  Grand  Rapids 
&  I.  R.  Co.  60  Mich.  124,  26  N.  W.  855; 
Flower  v.  Pennsylvania  R.  Co.  69  Pa.  210, 
8  Am.  Rep.  261;  Rhodes  t.  Georgia  R.  & 
Bkg.  Co.  84  Ga.  320,  20  Am.  St.  Rep.  362, 
10  S.  E.  922;  Eason  t.  Sabine  &  E.  T.  R. 
Co.  66  Tex.  677,  67  Am.  Rep.  606;  Motey 
V.  Pickle  Marble  &  Granite  Co.  20  C.  C.  A. 
366,  36  U.  S.  App.  682,  74  Fed.  156;  Fair- 
banks, M.  &  Co.  T.  Walker,  88  C.  C.  A. 
78,  160  Fed.  896;  Gowen  t.  Harley,  6  o. 
C.  A.  190,  12  U.  S.  App.  674,  66  Fed.  973; 
Atchison,  T.  &  S.  F.  R.  Co.  t.  Lindley,  42 
Kan.  714,  6  L.RJ^.  646,  16  Am.  St.  Rep. 
616,  22  Pac.  703;  Miles  v.  Columbia  River 


showing  that  it  is  physically  possible  to 
operate  it  without  the  second  brakeman, 
will  not  justify  overruling  the  finding  of 
a  jury  that  the  substitute  was  required 
for  its  proper  operation. 

A  boy  taken  by  the  driver  of  a  delivery 
wagon  to  show  him  the  way  becomes  an 
emergency  servant,  but  the  employer  is  not 
liable  for  the  driver's  negligence  whereby 
the  boy  is  injured,  since  they  are  fellow 
servants.  Gunderson  v.  Eastern  Brewing 
Co.  71  Misc.  619,  130  N.  Y.  Supp.  785. 

A  bystander  called  upon  by  a  station 
agent  to  assist  In  pushing  cars  away  from 
a  fire  is  not  a  volunteer,  but  will  be  deemed 
a  fellow  servant  of  a  section  hand  engaged 
in  the  same  work,  and  by  whose  negligence 
he  is  injured.  Jackson  v.  Southern  R.  Co. 
73  S.  C.  667,  64  S.  E.  231. 

A  driver  of  a  horse  car  which  inadvertent- 
ly meets  another  upon  the  space  between 
two  switches  has  the  right  to  employ  a  boy 
to  drive  the  horse  after  it  has  been  attached 
to  the  rear  end  of  the  car,  so  as  to  draw 
it  back  to  the  switch,  while  the  driver 
stands  at  the  front  end  and  manipulates  the 
brake.  Marks  v.  Rochester  R.  Co.  146  N. 
y.  181,  40  N.  E.  782.  See  also  Mclntire 
Street  R.  Co.  v.  Bolton,  43  Ohio  St.  224, 
64  Am.  Rep.  803,  1  N.  E.  333,  where,  under 
similar  conditions,  a  passenger  was  injured 
while  aiding  the  driver  to  push  back  the 
car. 

In  connection  with  the  foret^oing  cases, 
see  St.  Louis  k  S.  F.  R.  Co.  v.  Bagwell. 

See  also  Louisville  &  N.  R.  Co.  v.  Ginley, 
100  Tenn.  472,  45  S.  W.  348.  which  is  suf- 
ficiently set  out  in  Central  Kentucky  Trac- 
tion Co.  v.  Miller,  post,  1184. 

A  passer-by  who  complied  with  the  re- 
quest of  the  defendant's  manager  to  assist 
his  servants  in  moving  a  heavy  weight 
was  hold  not  to  be  a  volunteer,  in  Little 
V.  Neilson,  17  Sc.  Sess.  Cas.  2d  Series,  310. 

It  is  within  the  scope  of  the  authority 
of  the  agent  of  a  railroad  in  charge  of  a 
wrecking  crew,  to  employ  other  help  if 
the  exigencies  of  the  situation  call  for  it. 
Goff  V.  Toledo,  St  L.  &  K.  C.  R.  Co.  28  III. 
App.  629. 

If  an  agent  la  given  sole  charge  of  the 
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preparation  and  exhibition  of  cumbersome 
and  complicated  machinery,  and  calls  to  his 
assistance  in  that  occupation  one  who  in 
good  faith  enters  upon  such  work,  the  per- 
son thus  employed  is  not  a  volunteer  or 
trespasser,  but,  for  the  time  being,  assumes 
the  relation  of  servant  to  the  master.  Max- 
son  V.  J.  I.  Case  Threshing  Mach.  Co.  81 
Neb.  546,  16  L.RJ^.(N.S.)  963,  116  N.  W. 
281. 

In  many  cases  the  fact  that  no  emergency 
and  no  actual  necessity  for  extra  help  ex- 
ists is  alluded  to  as  one  of  the  factors 
taken  into  consideration  by  the  court  in 
deciding  that  the  person  was  not  in  the 
position  of  a  servant. 

See  St.  Louis,  L  M.  &  S.  R.  Co.  v.  Jones, 
96  Ark.  658,  37  LJt.A.(N.S.)  418,  132  S.  W. 
636;  Yazoo  v.  M.  Valley  R.  Co.  v.  Kern, 
99  Ark.  584,  138  S.  W.  988;  Central  R.  Co. 
V.  McWhorter,  116  Ga.  476,  42  S.  E.  82; 
Whitton  V.  South  Carolina  A  G.  R.  Co.  106 
Ga.  796,  32  S.  E.  867;  Central  R.  &  Bkg. 
Co.  V.  Chapman,  96  Ga.  769,  22  S.  E.  273; 
Sears  v.  Central  R.  &  Bkg.  Co.  53  Ga.  630; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Lindley,  42 
Kan.  714,  6  L.RJ^.  646,  16  Am.  St.  Rep. 
516,  22  Pac.  703;  Hendrickson  v.  Louis- 
ville &  N.  R.  Co.  137  Ky.  562,  30  L.R.A. 
(N.S.)  311,  126  S.  W.  117;  Yazoo  &  M. 
Valley  R.  Co.  v.  Stansberry,  97  Miss.  831, 
53  So.  389;  Mickelson  v.  New  East  Tintic 
R.  Co.  23  Utah,  42,  64  Pac.  463. 

A  bystander  who  attempts  to  assist  in 
the  switching  of  cars  of  a  construction 
train,  at  the  request  of  the  head  brake- 
man,  left  in  charge  of  the  switching  while 
the  conductor  is  temporarily  absent  at- 
tending to  his  usual  duties  at  the  station, 
is  a  mere  volunteer,  and  assumes  all  the 
risks  incident  to  the  situation.  The  head 
brakeman  of  such  a  train  has  no  implied 
authority  to  employ  additional  men,  even 
though  the  existing  force  of  hands  is  in- 
sufi[icient  for  the  work.  Church  v.  Chicago, 
M.  A  St.  P.  R.  Co.  50  Minn.  218,  16  L.R.A. 
861,  52  N.  W.  647  (injury  caused  by  de- 
fective car). 

The  same  principles  govern  where  a  serv- 
ant steps  outside  the  scope  of  his  employ- 
ment in  an  emergency. 
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Packers'  Asso.  41  Or.  617,  69  Pac.  827; 
Walker  t.  Green,  60  Kan.  289,  66  Pac.  477 ; 
St.  Louis,  I.  M.  &  S.  R.  Co.  y.  Bennett,  63 
Ark.  208,  22  Am.  St.  Rep.  187,  13  S.  W. 
742;  Church  T.  Chicago,  M.  &  St.  P.  R. 
Co.  60  Minn.  218,  16  L.R.A.  861,  62  N. 
W.  647;  Powers  ▼.  Boston  &  M.  R.  Co.  153 
Mass.  188,  26  N.  E.  446;  Evarts  t.  St.  Paul, 
M.  &  M.  R.  Co.  66  Minn.  141,  22  L.RJ^. 
663,  45  Am.  St.  Rep.  460,  57  N.  W.  459; 
St.  Louis  k  S.  F.  R.  Co.  y.  Dauglierty,  72 
Kan.  678,  83  Pac.  821;  Hot  Springs  R. 
Co.  y.  Dial,  58  Ark.  318,  24  S.  W.  500; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  y.  Finnell, 
108  Ky.  135,  57  L.R.A.  266,  55  S.  W.  902; 
DrisooU  y.  Scanlon,  165  Mass.  348,  52  Am. 
St.  Rep.  523,  43  N.  E.  100;  Morris  y. 
Brown,  111  N.  Y.  318,  7  Am.  St  Rep.  751, 
18  N.  E.  722;  Hoar  v.  Maine  C.  R.  Co.  70 
Me.  65,  35  Am.  Rep.  299;  Finley  y.  Hudson 
Electric  R.  Co.  64  Hun,  373,  19  V.  Y.  Supp. 


621;  Keating  y.  Michigan  C.  R.  Co.  117 
Mich.  154,  37  Am.  &t.  Rep.  328,  56  N.  W. 
346;  Smith  y.  Louisyille,  E.  &  St.  U  R. 
Co.  124  Ind.  394,  24  ^.  E.  753;  Gulf,  C. 
k  S.  F.  R.  Co.  V.  Dawkins,  77  Tex.  228,  13 
S.  W.  982;  St.  Louis  k,  S.  F.  R.  Co.  y. 
Gosnell,  23  Okla.  688,  22  L.R.A.(N.S.)  892, 
101  Pac.  1126;  Chaney  y.  Louisiana  k  M. 
Riyer  R.  Go.  176  Mo.  598,  75  S.  W.  695; 
Mickelson  y.  New  East  Tintic  R.  Co.  23 
Utah,  42,  64  Pac.  463;  Wagen  y.  Min- 
neapolis k  St.  L.  R.  Co.  80  Minn.  92,  82 
N.  W.  1107. 

Messrs.  lAngston,  Hicks,  St  O'Neill  for 
defendant  in  error. 

Williams,  J.,  dellyered  the  opinion  of 
the  court: 

it  is  claimed  by  counsel  for  plaintiff 
in  error  that  the  petition  does  not  state  a 
cause  of  action  because  it  shows  that  the 


Thus,  an  employee  in  a  mill  who  has  at 
preyious  times  assisted  in  repairing  ma- 
chinery, injured  while  replacing  a  chain  on 
a  wheel  in  response,  in  good  faith,  to  the 
call  of  the  operator  of  the  machine,  and 
to  prevent  the  suspension  of  the  work  of 
forty  men,  in  the  absence  of  the  persons 
whose  regular  duty  it  is  to  replace  the 
chain,  is  acting  within  the  scope  of  his*  em- 
ployment, and  not  as  a  mere  volunteer. 
Mullin  y.  Northern  Mill  Co.  53  Minn.  29, 
65  N.  W.  1115. 

And  a  telegraph  operator  in  the  employ 
of  a  railroad  company  does  not,  by  going 
upon  the  railroad  track  to  stop  a  train 
which  has  failed  to  obey  his  signal,  in  order 
to  avoid  a  collision,  become  a  trespasser,  so 
as  to  lose  his  right  to  have  the  company 
exercise  the  utmost  care  for  his  safety. 
Illinois  C.  R.  Co.  y.  Mahan,  17  Ky.  L.  Rep. 
1200,  34  S.  W.  16. 

Where  a  conductor  on  a  freight  train, 
who  had  been  such  for  seven  years,  and 
who  was  a  brakeman  a  number  of  years 
before  that,  attempted  to  make  a  coupling 
of  a  car  when  his  train  was  several  minutes 
late,  and  the  brakeman  had  made  three  un- 
successful attempts  to  make  the  coupling, 
and  was  run  over  and  killed  while  so  en- 
gaged, the  railroad  company  is  not  relieved 
from  liability  on  the  ground  that  he  was 
not  authorized  to  couple  cars.  Seley  v. 
Southern  P.  Co.  6  Utah,  319,  23  Pac.  751. 
In  the  Supreme  Court  of  the  United  States 
(162  U.  S,  145,  38  L.  ed,  391,  14  Sup.  Ct. 
Rep.  530)  recovery  was  denied  on  the 
grounds  of  assumption  of  obvious  risk  and 
contributory  negligence  in  coupling  where 
there  was  a  defective  frog.  The  above 
point  was  not  noticed. 

The  chief  of  a  fire  company  composed 
wholly  of  railroad  employees,  and  which  has 
been  yoluntarily  organized  for  the  protec- 
tion of  the  railroad  property,  but  which  is 
not  under  the  control  of  the  railroad  com- 
oany.  although  the  latter  furnishes  the  ap- 
paratni  and  allows  the  firemen  to  drill  dur- 
40  L.R,A.(N.S.) 


ing  work  hours  without  deducting  any  time, 
and  also  allows  the  chief  an  hour  once  a 
week  without  deduction  to  inspect  its  prem- 
ises, owes  the  duty  to  the  company  to  aid 
in  extinguishing  a  fire,  and  in  doing  so  acts 
as  its  employee,  and  not  as  a  mere  yolun- 
teer,  who  must  assume  all  the  risks  of  such 
action.  Collins  v.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  13  Ky.  L.  Rep.  670,  18  S.  W.  11. 

The  conductor  of  a  freight  train,  who 
takes  the  engine  and  eoes  forward  a  mile 
or  two  from  a  station  oy  order  of  the  road 
superintendent,  to  see  whether  certain  col- 
verts  are  safe,  or  whether  they  haye  been 
injured  by  a  recent  heavy  storm,  is  within 
the  scope  of  his  employment  while  riding 
on  the  engine  between  two  of  such  cuWerts, 
over  a  trestle  which  breaks  down,  causing 
his  death.  Terre  Haute  &  I.  R.  Co.  v. 
Fowler,  154  Ind.  682,  48  L.R.A.  531,  56  N.' 
fi.  228. 

But  a  conductor  coupling  cars  is  a  yol- 
unteer  except  in  cases  of  great  emergency. 
Sears  y.  Central  R.  &  Bkg.  Co.  53  Ga.  630. 

Whether  or  not  an  emergency  exists  is 
a  question  for  the  jury.    Ibid. 

See  also  Central  Kentucky  Traction  Co. 
y.  Miller,  post,  1184. 

It  may  not  be  out  of  place  at  this  time 
to  call  attention  to  another  exception  to 
the  rule  that  one  who  voluntarily  does  work 
for  another  is  not  to  be  considered  as  a 
servant,  namely,  where  the  person  doing 
the  work  has  a  personal  interest  therein 
and  is  forwarding  his  own  interests. 

This  exception  is  fully  explained  in  the 
notes  cited  above,  and  is  well  illustrated  by 
the  recent  case  of  McConnell  v.  Pennsyl- 
vania R.  Co.  223  Pa.  442,  72  Atl.  849,  where 
it  was  held  that  a  stone  mason  was  not  a 
volunteer  in  going  onto  a  car  to  assist  in 
unloading  stone,  where  his  work  was  being 
delayed  by  the  fact  that  there  was  no  stone 
for  him  to  use,  and  he,  by  acting  as  he  did, 
would  materially  hasten  his  work. 

W.  K.Q. 
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plaintiif  was  a  mere  volunteer  for  the  work 
in  which  he  waa  engaged  at  the  time  be  re- 
ceived hia  injury. 

Under  the  allegations  of  the  petition  the 
plaintiff  was  engaged  in  defendant's  work 
at  the  request  of  the  conductor  in  charge 
of  the  train,  and,  although  it  may  be  said 
that  his  employment  was  for  mere  tem- 
porary purposes,  still,  being  in  the  defend- 
ant's employ  at  the  request  of  its  servant 
or  the  conductor  who  was  in  charge  of  the 
train,  an  emergency  existing  reasonably  re- 
quiring such  assistance  in  the  work  of  the 
carrier  in  the  unloading  of  a  safe  from  one 
of  its  cars,  the  regular  crew  not  being 
reasonably  able  to  unload  same,  he  was  not 
a  trespasser,  but,  for  the  time  being,  the 
•servant  of  the  defendant. 

In  Aga  V.  Harbach,  127  Iowa,  at  page  146, 
109  Am.  St.  Rep.  377,  102  N.  W.  833, 
4  Ann.  Cas.  441,  it  is  said:  "It  may  be 
conceded  that,  generally  speaking,  a  serv- 
ant who  is  engaged  to  perform  a  given  labor 
is  not  authorized  to  bind  his  master  by  the 
employment  of  a  substitute  or  assistant. 
The  relation  of  the  master  to  a  servant  is 
one  involving  both  responsibility  and  risk, 
and  is  not  to  be  imposed  by  the  act  of  an- 
other without  authority  or  consent,  ex- 
press or  implied.  But  in  most  lines  of 
business  the  master  cannot  always  remain, 
in  person  or  by  vice  principal,  in  immediate 
supervision  of  the  servant,  and  it  not  in- 
frequently happens  that  some  unforeseen* 
contingency  arises  rendering  it  necessary, 
in  the  master's  interest,  that  the  servant 
have  temporary  assistance.  In  many  such 
cases  it  has  been  held  that  the  servant  has 
implied  authority  to  engage  such  temporary 
service,  and  that  the  substitute  or  assistant, 
if  not  in  the  law  the  employee  of  the  mas- 
ter, is  at  least  entitled  to  the  same  measure 
of  protection  as  is  the  servant  or  agent 
upon  whose  request  he  rendered  the  as- 
sistance." 

In  Marks  v.  Rochester  R.  Co.  146  N.  Y. 
181,  40  N.  E.  782,  in  the  opinion  by  An- 
drews, Ch.  J.,  it  is  said:  "The  complaint 
alleges  that  the  plaintiff  was  engaged  in 
assisting  in  the  management  of  the  car 
under  the  direction  of  the  driver,  and  was 
placed  on  the  rear  platform  to  drive  the 
horse,  and  while  so  engaged  was  crowded 
from  the  platform  by  persons  who  were 
leaving  the  car,  and  was  thrown  under  the 
wheels  and  injured,  and  that  the  injury 
was  caused  by  the  negligence  of  the  defend- 
ant, 'i'he  only  specification  of  negligence 
contained  in  the  complaint  is  that  the  plat- 
form on  which  the  plaintiff  was  stationed 
for  the  purpose  of  driving  the  horse  was 
nn  unsafe  and  unfit  place  upon  which  to 
put  a  boy  of  his  age  to  perform  the  duty 
Impoftod  upon  h\^.  Th^  tr|^l  judge  sub*  ^ 
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mitted  to  the  jury  two  questions,  first, 
whether  there  existed  such  an  emergency 
at  the  time  as  to  authorize  the  driver  of 
the  car  to  employ  outside  assistance  to  get 
the  car  back  to  the  switch;  and,  second, 
if  the  jury  found  that  such  an  emergency 
existed,  whether  he  was  negligent  in  placing 
a  young  boy  under  the  circumstances  upon 
the  platform  to  drive  the  horse.  ...  It 
is  not  claimed  that  the  driver  had  any 
general  authority  to  employ  servants  for 
the  defendant.  If  he  had  authority  to 
employ  assistance  under  the  circumstances 
of  the  case,  it  was  an  authority  outside  of 
the  general  scope  of  his  employment.  Clear- 
ly he  had  no  authority,  express  or  implied, 
to  call  upon  bystanders  to  assist  him  in  the 
discharge  of  any. service  which  he  himself 
could  reasonably  perform.  If  third  persons 
undertook,  upon  his  solicitation  and  for  his 
convenience,  to  assist  him  in  extricating 
the  car  from  the  blockade,  when  he  could 
have  accomplished  the  work  himself,  no 
authority  to  employ  assistance  could  be 
implied.  Such  an  implication  could  only 
arise  when,  in  view  of  all  the  conditions, 
the  driver  could  not  himself  without  assist- 
ance, having  a  proper  regard  for  the  safety 
of  passengers  and  the  care  of  the  ear,  have 
undertaKen   to  take   the   car  back   to   the 

• 

switch,  it  is  obvious  that  the  driver  could 
not  at  the  same  time  have  managed  the 
brake  and  driven  the  horse.  The  driver 
of  the  other  car  had  his  own  car  and  the 
horse  to  look  after,  and  it  does  not  appear 
that  there  was  any  other  employee  of  the 
company  in  the  vicinity  to  whom  the  driver 
of  the  car  which  was  to  be  moved  could 
have  applied  for  assistance.  While  the  evi- 
dence is  not  very  direct  or  satisfactory  as 
to  the  necessity  for  aid,  we  think  that 
question  was  properly  submitted  to  the  jury. 
The  defendant  gave  no  evidence  upon  the 
point.  The  conduct  of  the  driver  indicates 
that  in  his  opinion  assistance  was  necessary, 
and  the  jury  might  reasonably  have  reached 
the  conclusion  upon  the  evidence  before 
them,  in  the  absence  of  any  contradictory 
evidence,  that  there  was  an  emergency 
which  gave  to  the  driver  authority  to  call 
in  outside  aid  on  the  occasion.  The  au- 
thority of  a  servant  is  not  in  all  cases  con- 
fined to  the  rendering  of  personal  service. 
In  every  business  and  employment  there 
are  exigencies  which  are  not  anticipated, 
and  which  require  a  servant  to  act,  in  the 
absence  of  the  principal,  for  the  immediate 
protection  of  his  interests;  and  he  may 
do  things  in  his  interest  when  the  emer- 
gency arises  which  transcend  his  usual 
authority,  and  they  will  be  deemed  to  have 
been  authorized.  The  jury  having,  found 
that  such  an  emergency  existed  in  this  case, 
the  employment  of  the  plaintiff  to  drive  the 


1184 


OKLAHOMA  SUPREME  COURT. 


Feb. 


horse  was  the  act  of  the  principal,  and 
if  his  employment  in  this  service  directly 
by  the  principal  would  have  been  an  act 
of  negligence,  his  employment  by  the  driver, 
acting  for  the  time  being  in  place  of  the 
master,  was  a  negligent  act  imputable  to 
the  defendant.  The  service  which  the  plain- 
tiff was  called  upon  to  render  was  un- 
questionably intended  to  be  a  gratuitous 
service.  He  went  upon  the  car  in  com- 
pliance with  the  request  of  the  driver.  If 
the  service  required  of  the  plaintiff  was  a 
dangerous  one  for  a  boy  of  his  age,  from 
which  personal  injury  to  him  might  reason- 
ably nave  been  anticipated,  the  defendant 
might  justly  be  chargeable  if  injury  hap- 
pened which  was  the  natural  consequence 
of  the  employment.  The  plaintiff,  by  reason 
of  his  youth  and  inexperience,  might  not 
appreciate  the  risk,  and  he  would  not  be 
held  to  the  exercise  of  the  same  discretion 
and  judgment  in  entering  upon  tlie  service 
as  would  be  required  of  an  adult."  See 
also  to  the  same  effect,  Sloan  v.  Central 
Iowa,  R.  Co.  62  Iowa,  at  page  736,  16  N. 
W.  334;  Johnson  v.  Ashland  Water  Co.  71 
Wis.  663,  6  Am.  St.  Rep.  243,  37  N.  W. 
823. 

In  Mclntire  Street  R.  Co.  ▼.  Bolton,  43 
Ohio  St.  227,  64  Am.  Rep.  803,  1  N.  £. 
336,  it  is  said:  "The  plaintiff  in  the  court 
of  common  pleas  was  not  ^  mere  volunteer 
within  the  meaning  of  the  rule  of  law 
contended  for  by  plaintiff  in  error,  but,  as 
a  passenger  on  the  north-bound  car,  was 
interested  in  having  it  driven  to  its  destina- 
tion. To  this  end  it  was  necessary  to  pass 
the  south-bound  car.  This  could  only  be 
accomplished  by  pushing  the  north-bound 
car  back  upon  the  siding.  In  doing  this, 
although  it  may  not  have  been  absolutely 
necessary  for  the  passenger  to  assist  the 
driver,  it  was  a  prudent  and  reasonable 
act  justified  by  the  circumstances  of  the 
case,  not  a  wrongful  interference  and  inter- 
meddling with  business  in  which  he  had 
no  concern.  It  was  not,  in  fact  or  in  law, 
an  assumption  of  risk  from  the  carelessness 
of  the  defendant  or  any  of  its  servants.  The 
law  in  this  case  is  well  stated  in  Wright 
V.  London  &  N.  W.  R.  Co.  L.  R.  1  Q.  B. 
Div.  262.  That  case  was  this:  'The  plain- 
tiff sent  a  heifer  (which  was  put  in  a 
horse  box)  by  defendants'  railway  to  their 
P.  station.  On  the  arrival  of  the  train  at 
the  station,  there  being  only  two  porters 
available  to  shunt  the  horse  box  to  the 
sidinpf,  from  which  alone  the  heifer  could 
be  delivered  to  the  plaintiff,  in  order  to 
save  delay  he  assisted  in  shunting  the  horse 
box,  and  while  he  was  so  assisting  he  was 
run  against  and  injured  through  a  train 
being  negligently  allowed  by  the  defendants' 
servants  to  come  out  of  the  siding.  There 
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was  evidence  that  the  station  master  knew 
that  the  plaintiff  was  assisting  in  the  shunt- 
ing and  assented  to  his  doing  so.  Held, 
affirming  the  decision  of  the  Queen's  bench, 
that  the  plaintiff  was  not  a  mere  volunteer 
assisting  the  defendants'  servants,  but  was 
on  the  defendants'  premises  with  their  con- 
sent for  the  purpose  of  expediting  the  de- 
livery of  his  own  goods,  and  the  defendants 
were  therefore  liable  to  him  for  the  negli- 
gence of  their  servants,  according  to  the 
principle  of  Holmes  v.  North  Eastern  R. 
Co.  L.  R.  4  Exch.  264;  L.  R.  6  Exch.  123, 
40  L.  J.  Exch.  N.  S.  121,  24  L.  T.  N.  S. 
69.'"  See  also  Haluptzok  v.  Great  North- 
ern R.  Co.  65  Minn.  446,  26  L.ILA.  739,  67 
N.  W.  144;  Barstow  v.  Old  Colony  IL  Co. 
143  Mass.  636,  10  N.  E.  265. 

It  follows  that  the  petition  stated  a 
cause  of  action,  and  the  demurrer  to  the 
evidence,  as  well  as  the  motion  of  the  de- 
fendant for  a  directed  verdict  in  its  favor, 
was  properly  overruled. 

There  is  no  merit  in  the  other  aBsign- 
ments  of  error  under  the  record. 

All  the  Justices  concur. 

Petition  for  rehearing  denied  June  18, 
1912. 


BJBNTUCKT  COURT  OF  APPEAIiS. 

CENTRAL  KENTUCKY  TRACTION  COM- 
PANY,   Appt., 
▼. 

LISTON  B.  MILLER. 

(147  Ky.  110,  143  S.  W.  750.) 

Master  and  servant  ^  Tolnnteer  serv- 
ant —  injury  —  liability. 

1.  A  street  railway  company  is  not  liable 
for  injury,  through  collision,  to  one  of  its 
conductors  who,  while  returning  liome  after 
being  relieved  from  duty  for  the  day,  at* 
tempts  to  run  the  car  to  relieve  the  motor- 
man  who  appears  to  be  ill,  if  the  latter  was 
not  so  ill  that  he  could  not  have  done  the 
work  himself  and  the  injury  would  not 
have  occurred  except  for  the  attempted  act 

Same  »  employees  of  other  company 
*K;ommon  superintendent  ^  liability 
for  negligence. 

2.  A  street  railway  company  which  per- 
mits the  cars  of  other  companies,  operated 
under  direction  of  its  superintendent  and 
train  despatcher,  to  use  its  track,  is  answer- 
able to  one  of  its  employees  in  charge  of  the 
car  which  had  been  directed  to  pass  over 
a  certain  track,  for  the  negligence  of  em- 
ployees of  one  of  the  other  companies  in 
permitting,  under  direction  of  the  superin- 
tendant,  cars  to  stand  on  such  track  with- 

Note.  —  See  note  to  St  Louia  &  S.  F.  R. 
Qo.  V.  Bagwell,  ante,  1180, 
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out   any    precautions    to   prevent   collision 
with  the  car  in  charge  of  such  employee. 

,(Nunn,  J.,  dissents.) 
(February  23,  1912.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Fayette  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  caused  by  defendant's  negli- 
gence.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stoll  &  Bush  and  John  R. 
Allen,  for  appellant: 

No  emergency  existed  which  created  in 
Chilton  the  implied  power  or  authority  to 
employ  Miller  for  his  master  and  to  place 
him  in  charge  of  the  car. 

Godshaw  v.  J.  N.  Struck  &  Bro.  109  Ky. 
285,  61  L.R.A.  668,  58  S.  W.  781;  Church  v. 
Chicago,  M.  &  St.  P.  R.  Co.  60  Minn.  218, 
16  L.R.A.  861,  52  N.  W.  649;  McGill  v. 
Maine  &  N.  H.  Granite  Co.  70  N.  H.  125,  85 
Am.  St.  Rep.  618,  46  Atl.  684;  Parent  v. 
Nashua  Mfg.  Co.  70  N.  H.  199,  47  Atl.  261 ; 
Kentucky  C*  R.  Co.  v.  Gastineau,  83  Ky. 
119;  Marks  v.  Rochester  R.  Co.  146  N.  Y. 
181,  40  N.  E.  782;  W.  B.  Conkey  Co.  ▼. 
Bueherer,  84  III.  App.  633;  Elliott,  Rail- 
roads, 2d  ed.  §  335;  Louisville  &  N.  R.  Co. 
v.  Ginley,  100  Tenn.  472,  45  S.  W.  348. 

No  negligence  is  shown  with  which  the 
Central  Kentucky  Traction  Company  is 
chargeable. 

Brady  v.  Chicago  &  G.  W.  R.  Co.  57 
L.R.A.  712,  52  C.  C.  A.  48,  114  Fed.  100; 
Atwood  V.  Chicago,  R.  I.  &  P.  R.  Co.  72  Fed. 
455;  Hilsdorf  ▼.  St.  Louis,  45  Mo.  98,  100 
Am.  Dec.  352;  Pawlet  v.  Rutland  &  W.  R. 
Co.  28  Vt.  297;  Floody  v.  Chicago,  St  P. 
M.  &  O.  R.  Co.  109  Minn.  228,  134  Am.  St. 
Rep.  771,  123  N.  W.  815,  18  Ann.  Cas.  274. 

Messrs.  Allen  A  Duncan  also  for  appel- 
lant. 

Messrs.  Scott  A  Hamilton  and  Hunt, 
Bullock,  &  Hunt  for  appellee. 

Hobson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Liston  B.  Miller  was  a  conductor  in  the 
service  of  the  Central  Kentucky  Traction 
Company,  and  on  August  30,  1908,  was  in- 
jured in  a  collision  between  the  car  he  was 
on  and  some  other  cars  which  had  been  left 
standing  on  the  track.  He  brought  this 
suit  to  recover  for  his  injuries. 

The  proof  for  him  on  the  trial  showed 
these  facts:  He  left  Lexington  for  Versail- 
les at  11  P.  M.,  and  was  ordered  by  the 
despatcher  to  return  from  Versailles  to 
Lexington  that  night,  so  as  to  be  able  to 
take  out  a  car  early  next  morning.  His  car 
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was  a  regular  car,  but  an  extra  followed  it. 
When  he  reached  Versailles,  he  got  on  the 
extra  car,  which  had  orders  to  return  to 
Lexington  that  night.  They  left  Versailles 
for  Lexington  at  12:05.  When  they  were 
about  a  mile  out  of  Versailles,  the  motor- 
man  became  sick,  was  pale,  and  looked 
weak.  He  asked  Miller  to  operate  the  car 
for  him,  as  he  was  sick.  Miller  then  took 
the  motor  bar  and  began  operating  the  car. 
The  motorman  went  to  the  side  of  the  car 
and  vomited.  When  they  reached  Anglin 
avenue,  in  Lexington,  the  motorman  said  to 
Miller  that  he  felt  better,  and  Miller  turned 
the  car  over  to  him  at  his  request.  When 
they  reached  Broadway,  the  motorman 
again  called  to  Miller,  saying  that  he  was 
too  sick  to  run  the  car,  and  asked  him  to 
take  charge  of  it.  He  ran  it  to  Union  and 
Broadway,  where,  at  the  request  of  the 
motorman,  he  again  turned  the  handle  bar 
over  to  him.  The  motorman  tlien  ran  the 
car  to  Main  and  Limestone  streets,  where  he 
again  said  to  Miller  that  he  was  too  sick; 
that  he  could  not  go  to  the  barn  with  the 
car,  and  Miller  would  have  to  take  the  car 
in  for  him.  Miller  took  charge  of  the  car 
again,  and  when  he  reached  Fourth  street, 
where  the  motorman  lived,  by  an  agree- 
ment between  them,  the  motorman  got  off; 
Miller  slowing  down  the  car  for  that  pur- 
pose, but  not  coming  to  a  full  stop.  Miller 
ran  the  car  on  toward  the  barn.  Between 
three  and  four  squares  beyond  where  the 
motorman  got  off,  but  before  they  had 
reached  the  car  bam,  the  collision  oc- 
curred, and  Miller  was  badly  hurt  The 
track  at  that  point  was  owned  by  the 
Lexington  Railway  Company,  but  the 
Bluegrass  Traction  Company  and  the  Cen- 
tral Traction  Company,  under  an  arrange- 
ment with  the  owner,  ran  their  cars  over 
it.  Each  of  the  three  companies  were  under 
the  same  management;  each  had  the  same 
despatcher  and  the  same  superintendent. 
They  all  used  the  same  bam.  The  cars  into 
which  Miller  ran  had  been  placed  upon  the 
track  by  the  servants  of  the  Bluegrass  Trac- 
tion Company,  acting  under  the  orders  of 
the  same  superintendent  who  had  ordered 
the  car  Miller  was  qn  to  return  from 
Versailles  to  the  car  barn  that  night.  The 
headlight  of  the  car  Miller  was  on  was 
burning  badly.  An  automobile  passed  just 
before  he  reached  these  cars  which  threw 
up  considerable  dust,  so  that  Miller,  al- 
though on  the  lookout,  could  not  see  the 
cars  in  front  of  him  until  he  was  right  on 
them.  Miller,  while  by  employment  a  con- 
ductor, had  previously  run  cars  from  the 
Central  station  to  the  barn,  and  understood 
how  to  manage  them.  The  train  despatcher 
left  his  office  at  12  o'clock  at  night,  and 
there  was  no  way  to  communicate  with  any 
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officer  of  the  defendant  after  the  raotorman 
became  sick  and  unable  to  operate  the  car. 

On  the  other  hand,  the  proof  for  the  com- 
pany was  to  the  effect  that  the  motorman 
simply  felt  badly,  but  was  able  to  operate 
his  car;  that  he  did  not  request  Miller  to 
operate  it  for  him,  but  that  Milter  request- 
ed him  to  let  him  run  it,  and  the  motorman 
sat  by  him  on  the  stool  while  he  was  run- 
ning it  untiT  they  reached  Fourth  street, 
where  the  motorman  asked  Miller  to  take 
the  car  into  the  barn  for  him,  as  Miller 
lived  near  the  barn,  so  as  to  save  the 
motorman  the  walk  back  home  from  the 
barn.  The  conductor,  who  was  in  the  car, 
testified  that  the  motorman  was  not  sick, 
so  far  as  he  knew;  that  he  had  heard  noth- 
ing of  his  being  sick;  and  that  he  did  not 
know  that  Miller  was  operating  the  car 
until  they  reached  Fourth  street,  where  he 
heard  the  motorman,  from  the  ground,  call 
to  Miller  and  ask  him  to  take  care  of  his 
toolbox  for  him.  The  defendant's  proof  was 
to  the  effect  that  Miller  was  not  ordered  to 
return  to  Lexington  that  night,  but  came 
bacK  of  his  own  accord,  to  avoid  the  expense 
of  staying  at  Varsailles.  The  proof  for  the 
defendant  also  showed  that  the  headlight 
was  good;  and  that  there  was  an  express 
rule  of  the  company  forbidding  a  motorman, 
under  any  circumstances,  to  turn  over  his 
handle  bar  to  another,  and  requiring  him, 
if  for  any  reason  he  had  to  leave  the  car,  to 
take  his  handlebar  with  him,  so  that  no  one 
could  operate  the  car  while  he  was  off  it. 
On  the  other  hand,  there  was  proof  by  the 
plaintiff  to  the  effect  that  it  was  customary 
for  tlie  conductors  to  operate  the  cars  when 
the  motorman  was  eating  his  lunch,  or  for 
any  reason  he  was  temporarily  disabled, 
and  this  usage  was  known  and  acquiesced  in 
by  the  officers  of  the  defendant. 

On  this  proof,  the  court  instructed  the 
jury  in  substance:  (1)  That  if  Miller  was 
rightfully  operating  the  car  as  motorman, 
and  while  he  was  so  op)erating  it  and  exer- 
cising ordinary  care  it  collided  with  the 
freight  cars  negligently  left  on  the  track  by 
the  defendant,  they  should  find  for  the 
plaintiff;  (2)  that,  unless  they  so  believed, 
they  should  find  for  the  defendant;  (3) 
that  if  the  motorman  on  the  car  became  so 
ill  that  he  could  not,  in  safety  to  himself 
and  in  safety  to  the  car  and  its  passengers 
or  crew,  operate  it;  or  if  the  plaintiff  be- 
lieved and  had  reasonable  grounds  to  be- 
lieve this,  and  that  it  was  necessary  that 
the  car  should  be  moved,  and  it  was  im- 
practicable to  obtain  orders  from  the  of- 
ficers of  defendant  what  steps  to  take  to- 
ward supplying  the  place  of  the  motorman, 
then  the  plaintiff,  so  long  as  these  con- 
ditions existed,  and  no  longer,  was  right- 
fully the  motorman  upon  the  car;  (4)  the 
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plaintiff  could  not  recover  if  he  failed  to 
exercise  ordinary  care  in  operating  the  car; 
(5)  if  the  cars  with  which  the  collision  oc- 
curred had  been  negligently  left  on  the 
track  by  the  servants  of  the  Bluegrass 
Traction  Company,  such  servants,  for  the 
purpoees  of  this  action,  were  the  servants 
of  the  defendant.  The  jury  found  for  the 
plaintiff,  fixing  the  damages  at  $12,000. 
ITie  court  entered  judgment  on  the  verdict 
and  refused  a  new  trial.  The  defendant 
appeals. 

The  defendant  asked  the  court  to  instruct 
the  jury  that  they  could  not  find  for  the 
plaintiff,  unless  they  believed  from  the  evi- 
dence that  at  the  time  the  motorman  left 
the  car  at  Fourth  and  Limestone  streets  he 
was,  by  reason  of  sickness,  unable  to  run  the 
car,  and  it  was  for  this  reason  necessary  to 
get  Miller  to  run  the  car  to  the  barn.  The 
court  refused  to  so  instruct  the  jury,  and 
by  the  instruction  whicli  he  gave  allowed 
Miller  to  recover,  although  no  emergency  in 
fact  existed,  if  Miller  believed  and  had 
reasonable  grounds  to  believe  that  the 
emergency  existed. 

In  determining  the  rights  of  the  parties, 
we  must  carefully  bear  in  mind  the  relation 
in  which  they  stood.  While  Miller  was  in 
the  service  of  the  company  as  conductor,  he 
was  not  the  conductor  of  the  car  on  which 
he  was  riding;  he  had  no  duty  to  the  com- 
pany to  perform  on  that  car;  under  his 
own  evidence,  he  was  simply  ordered  to  re- 
turn to  Lexington  on  that  car.  In  so  far 
as  he  took  any  part  in  running  the  car,  he 
was  simply  a  volunteer,  unless  an  emer- 
gency arose,  requiring  him  to  run  the  car. 
The  rule  is  that  a  person  who  is  not  author- 
ized to  perform  as  a  servant  the  work  in 
which  he  is  injured  cannot  recover  of  the 
master,  if  he  is  injured,  damages  for  his 
injury,  because  the  master,  not  having 
authorized  him  to  act,  owes  him  no  duty. 
There  is  an  exception  to  this  rule,  where  the 
injured  person  is  an  emergency  assistant, 
acting  at  the  request  of  an  employee  who 
has,  under  such  circumstances,  authority  to 
request  his  assistance,  although  ordinarily 
he  is 'not  invested  with  such  power.  2  La- 
batt.  Mast.  &  S.  §  631.  Thus,  in  Sloan  v. 
Central  Iowa  R.  Co.  62  Iowa,  728,  16  X. 
W.  331,  a  conductor  whose  crew  was  short 
requested  a  third  person  to  act  as  brakcman 
on  his  train,  the  regular  brakeman  being 
absent.  It  was  held  that  the  conductor, 
though  not  ordinarily  authorized  to  hire 
brakemen,  had  authority  to  supply  the 
place  of  the  absent  brakeman  for  the  time 
being.  The  same  principle  was  applied  in 
Aga  V.  Harbach,  127  Iowa,  144,  109  Am. 
St.  Rep.  377,  102  N.  W.  S33,  4  Ann.  Cas. 
441,  where  an  engineer  requested  another  to 
help  him  adjust  an  electric  light  in  the  ^n- 
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gine  room.  In  Georgia  P.  R.  Co.  v.  Propst, 
83  A1&.  618,  3  So.  764,  one  of  the  brakemen 
on  a  train  became  violently  sick,  and  the 
conductor  requested  a  third  person  to  act  as 
brakeman  in  his  place.  It  was  held  that 
the  person  so  acting  in  the  emergency  could 
recover  for  an  injury  received.  In  Louis- 
ville &  N.  R.  Co.  V.  Ginley,  100  Tenn.  472, 
45  S.  W.  348,  the  conductor,  in  an  emer- 
gency, requested  a  third  person  to  help  him, 
when  his  brakeman  was  otherwise  employed, 
and  could  not  make  a  coupling.  A  re- 
covery by  the  person  who  was  thus  injured 
was  sustained.  There  are  also  numerous 
eases  holding  that  a  person  is  not  a  volun- 
teer, if  he  assists  the  servants  of  the  defend- 
ant, at  their  request,  in  doing  work  in  which 
he  is  interested,  and  while  so  acting  is  in- 
jured by  the  negligence  of  the  defendant. 
This  has  been  applied  in  cases  in  loading 
freight  and  in  favor  of  passengers  on  cars, 
where  an  accident  had  occurred,  or,  by 
reason  of  some  other  emergency,  it  was 
necessary  that  the  passengers  should  assist 
the  servants  of  the  railroad  company. 
Eason  v.  Sabine  &  E.  T.  R.  Co.  65  Tex.  577, 
57  Am.  Rep.  606,  and  authorities  cited. 

But  we  have  not  been  referred  to  any 
case  in  which  a  recovery  has  been  allowed 
by  one  who  assisted  a  servant,  at  his  re- 
quest, when  no  emergency  in  fact  existed, 
and  the  servant  was  without  authority  to 
employ  assistance.  We  do  not  think  that 
sucli  a  rule  should  be  applied  on  the  facts 
of  this  case.  From  the  time  the  car  left 
Versailles  until  about  the  time  that  the 
motorman  got  off  at  his  house,  the  con- 
ductor, the  motorman,  and  Miller  were  the 
only  persons  on  the  car.  About  the  time 
the  motorman  got  off,  a  trespasser  got  on 
to  ride  down  to  the  barn,  and  he  was  the 
only  other  person  on  the  car.  The  con- 
ductor and  the  motorman  were  in  charge  of 
the  car.  If  the  motorman  became  disabled, 
it  was  incumbent  upon  the  conductor  to 
take  charge  of  it.  Miller  was  under  no  re- 
sponsibility for  the  car.  The  conductor 
was  not  consulted.  Miller  simply  took 
charge  of  it  at  the  request  of  the  motorman, 
and  should  be  regarded  as  a  volunteer,  un- 
less the  motorman  was  in  fact  so  sick  that 
he  could  not  safely  operate  the  car.  It  is 
true  there  is  proof  by  Miller  that  the  con- 
ductor had  not  long  been  on  the  road,  and 
did  not  understand  how  to  operate  a  car. 
Still  he  was  in  charge  of  it,  and  he  knew 
nothing  of  any  disability  on  the  part  of  the 
motorman,  or  of  his  intention  to  leave  the 
ear,  until  he  had  left  it.  It  is  true  that  he 
then  allowed  Miller  to  operate  the  car  down 
toward  the  bam;  but,  as  the  motorman 
had  been  left  behind,  in  view  of  the  short 
time  that  elapsed  before  the  collision.  Miller 
should  be  regarded  as  simply  a  voluntee^i ' 
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unless  in  fact  the  motorman,  when  he  left 
the  car  at  Fourth  and  Limestone,  under  the 
arrangement  between  him  and  Miller,  was 
took  sick  to  operate  it  safely  to  the  bam. 
in  other  words.  Miller  cannot  recover,  un- 
less he  acted  in  an  emergency;  and  it  was 
for  the  jury,  under  all  the  facts,  to  say 
whether  or  not  an  emergency  existed.  The 
fault  with  instruction  No.  3,  given  by 
the  court,  is  that  the  court  thereby  left  it 
to  Miller  to  decide  whether  an  emergency 
existed,  when  this  question  was  for  the  jury, 
and  not  Miller.  This  instruction,  with  the 
words,  "or  if  the  plaintiff  believed,  and  had 
reasonable  grounds  to  believe,  that  such 
motorman  had  become  and  was  so  ill," 
omitted,  expresses  our  idea  of  the  law  upon 
this  point.  The  court  should  have  instruct- 
ed the  jury  on  this  point  in  substance  as 
above  indicated. 

By  another  instruction,  the  court  will 
tell  the  jury  that  if  the  motorman  got  off 
the  car  at  Fourth  and  Limestone  streets, 
and  Miller  then  took  charge  of  the  car  to 
operate  it  to  the  bam  for  the  accommoda- 
tion of  the  motorman,  when  the  motorman 
was  not  in  fact  too  sick  to  safely  operate 
the  car  to  the  bam,  they  should  find  for 
the  defendant. 

Instruction  5  is  also  complained  of;  but 
we  do  not  see  that  it  was  improper  under 
the  facts  of  the  case.  The  defendant,  by 
its  despatcher,  had  ordered  this  car  to  re- 
turn from  Versailles  to  the  barn.  Having 
given  this  specific  order,  it  was  the  duty  of 
the  defendant  to  exercise  ordinary  care  to 
keep  the  place  where  the  servant  was  to 
work  reasonably  safe.  While  this  duty  rest- 
ed upon  it,  the  superintendent,  who  had 
charge  of  this  car,  ordered  the  other  cars 
taken  out,  and  gave  the  men  who  were  to 
take  them  out  no  warning  of  the  coming  of 
the  other  car,  or  direction  to  keep  the 
track  clear.  No  care  was  taken  to  keep 
this  track  clear' for  the  car  which  had  been 
ordered  to  run  over  it.  The  court  therefore 
properly  held  that  the  defendant  was  liable 
for  the  obstruction  of  the  track.  The  court 
did  not  err  in  refusing  to  instruct  the  jury 
peremptorily  to  find  for  the  defendant. 

There  was  sufficient  evidence  that  the 
motorman  was  too  sick  to  operate  his  car 
to  take  the  case  to  the  jury,  and,  in  view  of 
the  short  distance  from  Fourth  and  Lime- 
stone streets  to  the  barn,  and  the  usage 
prevailing  in  such  cases,  if  the  emergency 
really  existed,  the  plaintiff  was  an  emergen- 
cy assistant.  We  have  examined  the  cases 
of  Gamble  v.  Akron,  B.  &  C.  R.  Co.  63  Ohio 
St.  352,  69  N.  E.  99,  and  Louisville  &  N.  R. 
Co.  v.  Hays,  —  Ky.  — ,  128  S.  W.  289. 
Neither  of  these  cases  are  in  any  manner 
applicable  to  the  question  that  we  have 
considered  j  in  Qcither  of  them  w^b  the  que0- 
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tion  of  the  right  of  a  volunteer  to  de- 
termine whether  or  not  an  emergency  exist- 
ed presented  or  decided. 

Judgment  reversed  and  cause  remanded 
for  a  new  trial,  and  for  further  proceedings 
consistent  herewith. 

Nnnn,  J.,  dissenting: 

The  lower  court  instructed  the  jury,  in 
substance,  that  if  Miller  was  rightfully 
operating  the  car  and  exercising  ordinary 
care  when  the  collision  occurred  to  find  for 
him;  and  that  if  they  believed  from  the  evi- 
dence that  the  motorman  on  the  car  became 
«  so  ill  that  he  could  not,  in  safety  to  him- 
self, the  passengers,  the  crew,  and  the  car, 
operate  it,  or  if  the  plaintiff  believed,  and 
had  reasonable  grounds  to  believe,  this,  and 
ttiat  it  was  necessary  for  the  car  to  be 
moved,  and  it  was  impracticable  to  obtain 
orders  from  the  officers  of  defendant  with 
reference  to  what  steps  to  take  in  supplying 
the  motorman's  place,  then  plaintiff,  so 
long  as  these  conditions  existed,  but  no 
longer,  was  rightfully  the  motorman  upon 
thQ  car.  The  opinion  of  the  court  condemns 
the  language  above  which  is  italicized,  and 
only  allows  appellee  to  recover  in  case  the 
motorman  was  actually  sick  and  unable  to 
run  the  car.  The  court  says  that  it  has 
been  unable  to  find  any  authorities  con- 
demning this  language  in  the  instruction. 
I  do  not  believe  any  court  out  of  this  state 
will  ever  condemn  a  proposition  so  just 
and  reasonable.  What  does  it  mean?  It 
simply  means  that  if  the  jury  believed  from 
the  evidence  that  Miller  believed,  and  that 
he  had  reasonable  grounds  to  believe,  that 
the  motorman  was  too  ill  to  run  the  car, 
they  should  find  for  Miller,  as  an  emer- 
gency then  existed  which  authorized  him  to 
run  the  car.  The  opinion  eliminates 
Miller's  right  to  act  upon  what  he  believed 
and  had  reasonable  grounds  to  believe  the 
existing  condition  was,  and  holds  that,  un- 
less Miller  actually  knew  that  the  motor- 
man  was  too  sick  to  operate  the  car,  he  had 
no  right  to  take  charge  of  it;  and  he  should 
not,  therefore,  be  allowed  to  recover,  unless 
he  knew  positively  that  the  motorman  was 
too  sick  to  manage  the  car. 

The  accident  happened  after  midnight, 
when  those  in  charge  of  the  car  could  not 
get  in  connection  with  the  superintendent 
wno  sent  them  out,  and  by  whose  directions 
the  cars  collided  with  were  negligently 
placed  upon  the  track.  Those  in  charge  of 
the  car  had  been  directed  to  bring  it  back 
from  Versailles  to  Lexington,  and  put  it  in 
the  car  barn.  The  testimony  shows,  with- 
out contradiction,  that  the  regular  motor- 
man  was  sick.  Miller  testified  that  he  was 
very  pale;  that  he  looked  weak,  and  was 
hardly  able  to  hold  his  head  up;  that  he 
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vomited  four  or  five  times  while  going  to 
Lexington;  and  that  he  asked  him,  on  ae- 
count  of  his  condition,  to  run  the  car  for 
him.     The  motorman  testified  that  he  was 
sick,  but  not  so  much  so  as  he  could  not 
have  run  the  car  into  the  car  bam.    He 
said   nothing  about  having  vomite(i  while 
going    from    Versailles.     He    also    testified 
tliat  he  was  familiar  with  the  rules  of  the 
company,  and  that  they  did  not  authorize 
him  to  turn  his  motor  bar  over  to  another, 
unless  he  was  sick,  but  said  nothing  about 
how  sick  he  would    have    to  be  before  he 
could  do  this,  nor  as  to  who  was  to  de- 
termine that  he  was  sick,  and  tne  extent  of 
his  sickness.     While  it  does  not  expressly 
say  so,  the  effect  of  the  opinion  is  that,  be- 
fore Miller  could  be  sure  of  his  right  to  take 
charge  of  the  car,  he  would  have  to  send 
for  a  competent  physician,  and  have  him  ex- 
amine the  motorman  and  determine  whether 
or  not  he  was  too  sick  to  operate  the  car, 
and  then,  if  it  should  afterwards  turn  out 
that  the  motorman  was  not  too  ill  to  man- 
age the  car.  Miller  could  not  recover  for  an 
injury  received,  it  matters  not  how  honest 
his  belief  and  how  reasonable  the  grounds 
upon  wliich  it  was  founded,  as  the  opinion 
requires  positive  knowledge  upon  his  part 

To  show  the  absurdity  of  this  holding,  we 
will  suppose  a  case:  While  a  train  is  pass- 
ing through  the  country,  a  shot  is  fired 
from  the  woods,  and  the  engineer  falls 
instantly  from  his  seat,  and  has  all  the  ap- 
pearances of  having  been  shot.  The  fireman 
takes  cHarge  of  the  engine  at  once,  and  soon 
afterwards  runs  into  some  cars  that  have 
been  negligently  left  upon  the  track,  and  is 
injured.  Now,  the  court's  opinion  in  this 
case  is  to  the  effect  that  the  fireman  could 
not  recover,  unless  the  engineer  was  actual- 
ly shot  and  rendered  unable  to  operate  the 
train.  They  would  not  let  him  recover,  no 
matter  how  honest  his  belief  that  the  engi- 
neer was  shot,  nor  how  reasonable  his 
grounds  for  believing.  This  court  holds  that 
before  he  is  authorized  to  take  hold  of  the 
throttle  he  must  know  positively  that  ti« 
engineer  was  shot,  which,  to  mj  mind,  is 
absurd.  In  the  supposed  case,  if  the  fire- 
man knew  that  the  engineer  was  shamming, 
he  could  not  recover,  if  injured  while  oper- 
ating the  train;  nor  should  Miller  be  al- 
lowed to  recover  in  this  ease,  if  he  knev. 
or  had  reasonable  ground  to  believe,  that 
the  regular  motorman  waa  shamming,  or 
feigning;  therefore  it  was  necessary  for  the 
court  to  submit  to  the  jury  the  question 
whether  or  not  he  had  reasonable  ground 
to  and  did  believe  that  the  regular  motor- 
man  was  sick. 

In  the  case  of  Louisville  ft  K.  R.  Co.  ▼. 
Hays,  —  Ky.  — ,  128  S.  W.  289,  the  com- 
pany claimed  that  Hays  was  violating  its 
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rules  when  he  met  his  death,  and  appellee 
claimed  that  Hays  believed  he  was  doing  his 
duty  for  the  company.  In  commenting 
upon  that  idea,  Chief  Justice  Hobson,  in 
writing  for  the  court,  said :  "In  the  case  of 
the  servant,  the  question  would  be  simply. 
Were  the  circumstances  such  as  to  justify 
a  man  of  ordinary  prudence  in  regarding 
the  thing  as  a  part  of  his  duty?"  In  that 
case  the  court  did  not  require  the  servant  to 
know  what  facts  actually  existed,  before  he 
was  authorized  to  act  for  his  master. 

In  the  case  of  Gamble  v.  Akron,  B.  k  C. 
R.  Co.  63  Ohio  St.  352,  69  N.  E.  99,  the  con- 
ductor took  the  place  of  the  motorman 
while  he  ate  his  dinner;  but  the  motorman 
did  not  come  out  after  he  finished  his  din- 
ner, so  the  conductor  continued  to  operate 
the  car.  The  despatchef  ordered  them  out 
with  the  car,  and  also  sent  a  snowplow  out 
on  the  same  line.  While  the  conductor  was 
operating  the  car,  he  came  upon  the  snow- 
plow  on  a  sharp  curve,  collided  with  it, 
and  was  killed.  The  company  contended 
that  the  motorman  was  a  volunteer,  and 
was  violating  the  rules,  which  provided  that 
the  motorman  should  not  turn  his  car  over 
to  any  person,  and  the  conductor  should  not 
be  permitted  to  run  it.  The  lower  court 
decided  against  the  conductor;  but  the  su- 
preme court  of  Ohio,  after  reviewing  the 
facts  of  the  case,  said  that  the  evidence 
would  liave  justified  the  lower  court  in 
directing  a  verdict  for  him.  The  rules  for 
running  a  car  in  that  case  were  the  same  as 
those  in  the  case  at  bar.  They  stated  that 
if  an  emergency,  such  as  sickness,  etc.,  ex- 
isted, the  motorman  had  a  right  to  turn  his 
motor  bar  over  to  another. 

The  court  also  said  in  that  case  that,  '*so 
far  as  appears  here,  there  was  no  violation 
of  either  the  letter  or  the  spirit  of  these 
rules,  construed  together,  when  Walborn 
temporarily  exchanged  places  with  the  mo- 
torman •  .  .  that  the  company's  prop- 
erty or  the  safety  of  passengers  was  in 
any  way  imperiled  by  this  arrangement;  and 
there  was  no  occasion  to  apprehend  an 
emergency  which  would  call  for  them  to  be 
in  their  respective  places.  It  would  seem 
that  in  this  instance  the  conductor  exercised 
his  judgment  and  authority,  under  the  rules, 
reasonably  and  prudently.  The  case  is  not 
therefore  akin  to  those  cases  in  which  a 
servant  voluntarily  and  needlessly,  and  not 
in  the  performance  of  duty  to  the  master, 
places  himself  in  a  position  of  great  peril. 
But,  if  it  be  conceded  that  Walborn  was  in 
a  prohibited  position  at  the  time  he  was 
fatally  injured,  it  seems  to  us  that  the 
same  result  must  be  reached.  The  blunder 
of  the  train  despatcher  put  everybody  on 
tne  car  in  peril.  His  act  was  the  sole  and 
proximate  cause  of  the  collision.  Not  a 
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thing  that  Walborn  did  contributed  to 
bring  about  a  collision,  and  he  heroically 
died  at  his  post  in  trying  to  prevent  it. 
Nothing  is  alleged  against  him,  except  that 
he  was  in  the  most  dangerous  position, 
where  all  were  in  common  danger,  without 
the  fault  of  any.  Under  such  circum- 
stances, it  is  nothing  short  of  absurdity  to 
contend  that,  because  he  was  killed,  instead 
of  another,  or  possibly  all,  the  company 
should  escape  all  liability  for  its  wrong. 
But  it  is  argued  that  he  should  have  de- 
serted his  temporary  post,  and  have  gone 
back  to  his  proper  position;  in  other  * 
words,  that  he  was  negligent  in  remaining. 
But,  if  he  had  run  away  without  attempt- 
ing to  reverse,  and  the  people  on  the  car 
had  been  killed  or  mangled,  would  any 
court  acquit  the  company  of  negligence  in 
that  respect?  If  the  contention  of  counsel 
is  correct,  it  involves  the  contradiction  that 
Walborn  was  negligent  in  remaining,  and 
would  have  likewise  been  negligent  if  he 
ran  away.  Who,  among  us,  is  sufficient 
for.  the  decision  of  such  things  in  an  emer- 
gency? We  are  not  willing  to  accept  it  as. 
the  law  that  a  motor  engineer  or  locomo- 
tive engineer  is  guilty  of  contributory  negli- 
gence, merely  because  he  remains  in  his  dan- 
gerous position  and  continues  his  efforts  to 
avert  calamity  from  the  passengers  behind 
him.  Beach,  Contrib.  Neg.  §  42.  And  Wal- 
born was,  for  the  time  being,  the  motor  en- 
gineer of  that  car,  and  as  such  responsible 
for  the  safety  of  the  passengers  being  car- 
ried therein.  We  find  no  prejudicial  error 
in  the  record.  It  was  hardly  necessary  to 
have  bothered  with  the  elaborate  charge  and 
request  to  charge  in  this  case." 

It  appears  in  that  case  that  court  recog- 
nized the  right  of  the  conductor  to  exercise 
his  judgment  as  to  the  emergency,  even 
when  the  regular  motorman  was  sitting  in 
the  car,  after  finishing  his  dinner.  In  my 
opinion,  appellee  in  the  case  at  bar  had  a* 
right  to  judge  as  to  whether  or  not  an 
emergency  existed;  and  if  he  had  reason  to 
believe,  and  did  believe,  that  such  existed, 
he  had  a  right  to  run  the  car  to  the  barn, 
where  it  was  ordered  to  be  placed  by  the 
superintendent,  especially  as  the  regular 
motorman  had  left  the  car,  and  he  was  the 
only  one  on  it  who  could  operate  it. 

In  the  case  of  Poillon  v.  Louisville  R.  Co. 
140  Ky.  707,  131  S.  W.  996,  the  railway 
company  claimed  that  Poillon  received  his 
injuries  while  violating  a  rule  that  pro- 
hibited him  from  going  on  the  platform.  In 
the  case  the  court  said:  "But  a  conductor 
who  has  charge  of  a  car  may  go  on  the  out- 
side, when  called  to  do  so  in  the  discharge 
of  his  duty,  or  when  he  has  reason  to  think 
it  neccsflary  in  the  discharge  of  his  duty." 

Applying  the  principles  of  the  foregoing 
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cases  to  the  case  at  bar,  it  is  clear  that 
Miller  was  acting  rightfully  and  lawfully 
at  the  time  of  his  injury.  The  cases  re- 
ferred to  in  the  opinion  by  the  court  sus- 
tain this  view.  In  the  Tennessee  case  the 
conductor,  in  an  emergency,  requested  a 
tuird  person  to  help  him,  when  his  brake- 
man  was  otherwise  engaged,  and  he  could 
not  make  a  coupling  alone;  and  this  third 
person  was  allowed  to  recover  for  an  injury 
received,  although  the  conductor  had  no 
right  to  employ  him,  except  in  a  case  of  an 
emergency.  Does  anyone  think  the  court 
would  have  refused  to  allow  him  to  recover 
if  it  afterwards  turned  out  that  the  regular 
brakeman  was  not  in  fact  otherwise  em- 
ployed at  the  time?  If  this  third  person 
had  reasonable  grounds  to  believe,  and  did 
believe,  that  the  conductor  was  telling  him 
the  truth,  the  Tennessee  court  would  have 
sustained  his  recovery.  There  is  a  long 
line  of  decisions  in  this  state  authorizing 
persons  to  recover  for  injuries  received 
while  acting  under  the  belief  that  an  emer- 
gency exists,  provided  they  have  reasonable 
ground  upon  which  to  base  such  a  belief,  al- 
though it  may  develop  afterwards  that  no 
emergency  did  actually  exist,  and  they 
would  not  have  been  injured  if  they  had  not 
BO  acted. 

Aside  from  this,  the  court  erred,  as, 
under  the  facts  stated  in  the  opinion,  an 
emergency  existed  when  the  regular  motor- 
man  left  the  car,  and  he  did  so  without  the 
knowledge  of  the  conductor.  Miller  did  not 
have  charge  of  the  motorman;  he  could  not 
control  him;  and  when  he  left  Miller  waa 
the  only  person  on  the  car  who  oould  run 
it.  There  were  but  two  others, — ^the  con- 
ductor and  the  trespasser  mentioned  in  the 
opinion, — and  it  is  in  proof  that  the  con- 
ductor could  not  operate  the  car.  Under 
this  state  of  facts,  was  it  the  duty  of  Miller 
to  leave  the  car  standing  on  the  track  in 
the  street,  where  other  cars  might  collide 
with  it  and  cause  injury  to  persons  and 
property,  or  was  it  his  duty  to  take  it  to 
the  barn,  the  place  for  storing  cars  that  are 
not  in  use?  Miller  was  an  employee  of  the 
company  as  conductor  on  other  cars,  it  is 
true;  but  it  certainly  would  have  been  ex- 
pected of  any  employee,  under  the  circum- 
stances, to  take  the  car  to  the  barn  where, 
according  to  orders,  it  was  to  go,  and  if 
Miller  had  not  done  so  he  would  have  doubt- 
less lost  his  employment  the  next  morning. 
There  was  an  emergency  which  authorized 
Miller  to  take  charge  of  the  car,  whether 
the  regular  motorman  was  too  sick  to 
handle  it  or  not.  He  did  leave  it,  and  left 
Miller  and  the  conductor  in  charge,  and 
Miller  was  the  only  one  who  could  run  it. 
Grant  that  the  motorman  was  not  too  sick 
to  operate  the  car  when  Miller  took  charge, 
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there  is  not  a  pretense  that  he  was  in  the 
least  negligent  in  handling  it.  There  is  ad- 
mitted negligence,  however,  on  the  part  of 
the  company  in  placing  the  cars  on  the 
track  with  which  he  collided,  as  he  could 
not  see  them  on  account  of  the  poor  light 
on  his  car  and  the  dust  stirred  up  by  an 
automobile.  In  all  probability,  this  ae- 
cident  would  have  occurred  if  tiie  regular 
motorman  had  been  on,  and  he  would  have 
been  mangled,  and  the  company  would  have 
to  compensate  him,  instead  of  appellee. 

In  20  Am.  k  Eng.  Enc.  Law,  page  106, 
the  rule  is  succinctly  stated  thua:  'The 
mere  fact  that  injuries  sustained  by  an  em- 
ployee were  inflicted  while  he  was  acting 
in  disobedience  of  well-known  rules  will  not 
relieve  the  master  of  liability.  There  must 
be  a  connection  between  the  disobedience  of 
the  rule  and  the  injury  received.  The  con- 
tributory negligence  of  the  injured  party 
that  will  defeat  a  recovery  must  have  con- 
tributed as  the  proximate  cause  of  the 
injury."  And  there  are  authorities  from 
many  states  dted  to  sustain  it. 

In  the  case  of  Gamble  v.  Akron,  B.  &  C 
R.  Co.  63  Ohio  St.  352,  69  N.  K  99,  the 
court  said  on  this  point:  "But,  if  it  be  con- 
ceded that  Walborn  was  in  a  prohibited 
position  at  the  time  he  was  fatally  injured, 
it  seems  to  us  that  the  same  result  must  be 
reached.  The  blunder  of  the  train  despatch- 
er  put  everybody  on  the  car  in  periL  Hii 
act  was  the  sole  and  proximate  cause  of  the 
collision.  Not  a  thing  that  Walborn  did 
contributed  to  bring  about  the  collision, 
and  he  heroically  died  at  his  post. in  try- 
ing to  prevent  it." 

Miller,  an  employee  of  appellant,  was  do* 
ing  the  proper  thing  in  a  careful  manner, 
without  negligence  on  his  part,  when  he 
collided  with  the  cars  which  had  admittedly 
been  negligently  left  on  the  track.  I  am 
unable  to  see  the  connection  of  Miller's  sup- 
posed violation  of  the  rules  with  the  negli- 
gence of  appellant  and  the  collision,  so  as  to 
defeat  his  right  to  recover  damages.  In  mj 
opinion,  this  is  one  of  the  cases  wherein,  if 
Miller  was  acting  in  disobedience  of  a  rule, 
it  does  not  relieve  the  master  from  lia- 
bility. 

It  is  said  in  the  opinion  that  ^it  is  true 
there  is  proof  by  Miller  that  the  con- 
ductor had  not  long  been  on  the  road,  and 
did  not  understand  how  to  operate  a  car. 
Still  he  was  in  charge  of  it,  and  he  knew 
nothing  of  any  disability  on  the  part  of  the 
motorman,  or  of  his  intention  to  leave  the 
car,  until  he  had  left  it.  It  is  true  that  he 
then  allowed  Miller  to  operate  the  ear  down 
toward  the  barn;  but,  as  the  motorman  had 
been  left  behind,  in  view  of  the  short  time 
that  elapsed  before  the  collision.  Miller 
should  be  regarded  as  simply  a  volunteer." 
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Sullivan,  the  conductor,  agreed  with  Miller 
that  he  had  only  been  in  the' service  of  the 
company  a  short  time  and  did  not  know 
how  to  operate  a  car,  and  he  also  testified 
that  he  knew  when  the  motorman  left  the 
car.  The  court  indicates  that  the  distance 
traveled  after  the  motorman  got  off  the  car 
before  the  collision  was  very  short,  and  that 
Sullivan,  the  conductor,  therefore  did  not 
have  time  to  prevent  appellee  from  running 
or  stopping  the  car.  The  proof  shows,  with- 
out contradiction,  that  they  traveled  a  con- 
siderable distance,  at  least  four  blocks  or 
more,  from  the  place  the  motorman  got  off 
to  the  place  of  the  collision,  which  waa 
certainly  a  sufficient  distance  to  aUow  the 
conductor  to  order  Miller  to  stop  running 
the  car;  but  he  made  no  effort  to  do  so,  al- 
though, as  stated  in  the  opinion,  he  waa  in 
charge  of  the  car,  and  his  conduct  after  the 
regular  motorman  left  shows  tnat  he  con- 
sented to  Miller  running  the  car. 

For   these   reasons,   I   dissent  from  the 
opinion  of  the  court. 


AlfABAMA  SUPKBMB  COURT. 

T.  J.  SMITH,  Appt, 

V. 

B.   W.   WEBB. 

'(—  Ala.  — ,  58  So.  918.) 

Contract  —  not  to  engage  In  business 
—  restraint  of  trade. 

•  1.  A  contract  by  one  selling  a  livery  busi- 
ness, not  to  engage  in  that  business  in  oppo- 
sition to  the  vendee  in  the  city  where  it  is 
located,  is  not  void  as  in  restraint  of  trade, 
although  not  limited  in  time. 


Same  —   breach  *   manager   of   rival 
business. 

2.  A  contract  by  one  selling  a  livery  busi- 
ness, not  to  engage  in  that  business  in  op- 
position to  the  vendee  in  the  city  where  the 
business  is  located,  is  broken  by  his  becom* 
ing  manager  of  a  branch  established  there, 
by  one  owning  a  livery  business  a  few  miles 
distant  from  the  city. 

Evidence  —  failure  of  proof  —  incident- 
al relief  —  effect  on  suit. 

3.  Failure  of  one  suing  to  restrain  anoth- 
er from  breaking  his  contract  not  to  engage 
in  business  in  opposition  to  complainant,  to 
establish  an  incidental  feature  of  his  bill 
asking  for  damages  for  failure  to  turn  over 
property  sold  in  connection  with  the  busi- 
ness, does  not  defeat  the  right  to  injunctive 
relief. 

(May  30,  1912.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Chancery  Court  for  St.  tllair  Coun* 
ty  in  defendant's  favor  in  an  action  brought 
to  enjoin  defendant  from  breaking  his  con* 
tract  not  to  engage  in  the  livery  business 
in  opposition  to  plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  M.  Smith  and  Victor  H« 
Smith,  for  appellant: 

The  contract  set  forth  In  the  bill  and 
sought  to  be  specifically  enforced  by  injunc* 
tion  is  not  a  contract  in  restraint  of  trade, 
and  hence  not  void  as  against  public  policy. 

Bobbins  v.  Webb,  68  Ala.  393;  Moore  & 
H.  Hardware  Co.  v.  Towers  Hardware  Co. 
87  Ala.  206;  13  Am.  St.  Rep.  23,  6  So.  41; 
McCurry  v.  Gibson,  108  Ala.  461,  54  Am. 
St.  Rep.  177,  18  So.  806. 

Defendant's  contract  not  to  engage  in 
business  was  broken  by  his  becoming  msLW 
ager  of  the  branch  establishment  of  another 
livery. 


Note.  —  Entering  another* s  employtnent 
as  breach  of  covenant  not  to  engage 
in  rival  Iniainess, 

This  note  supplements  that  appended  to 
Siegel  V.  Marcus,  20  L.R.A.(N.S.)   769. 

It  was  held  in  an  English  case  that  act^ 
ing  as  a  salaried  assistant  to  a  surgeon  who 
carried  on  the  practice  for  his  own  benefit 
was  carrying  on  the  profession  of  surgeon 
within  the  meaning  of  a  contract  not  to 
do  so.  Palmer  v.  Mallet,  67  L.  J.  Ch.  N.  S. 
226,  L.  R.  36  Ch.  Div.  411,  58  L.  T.  N.  S. 
64,  36  Week.  Rep.  460,  distinguishing  Allen 
V.  Tavlor,  39  L.  J.  Ch.  N.  S.  627,  L.  R.  10 
Eq.  52,  22  L,  T.  N.  S.  512,  affirmed  in  19 
Week.  Rep.  35,  subsequent  proceedings  be- 
low, 19  Week.  Rep.  656,  24  L.  T.  N.  S.  249, 
holding  that  a  contract  not  to  carry  on  the 
trade  of  a  rag  dealer  was  not  broken  by 
merely  acting  as  manager  of  a  rag  business, 
the  distinction  being  placed  principally  up- 
on the  ground  of  the  difference  between  a 
trade  and  a  profession. 
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And  it  was  held  that  taking  orders  for  a 
firm  or  company  was  not  carrying  on  tlie 
business  "in  the  name  or  names  or  for  the 
benefit  of  any  pel-son  or  persons,"  within  the 
meaning  of  a  covenant  not  to  engage  in  a 
certain  business  or  in  anywise  incident 
thereto.    Clark  v.  Watkins,  9  Jur.  N.  S.  142. 

And  upon  the  theory  that  a  contract  not 
to  engage  in  a  specified  business  is  in  re- 
straint of  trade  and  must  be  strictly  con- 
strued, it  was  held  that  engaging  in  busi- 
ness merely  as  the  employee  of  another  did 
not  violate  the  contract.  Bowers  v.  Whittle, 
63  N.  H.  147,  56  Am.  Rep.  499  (dentistry). 

And  according  to  Greenebaum  v.  Gage,  61 
111.  46,  a  joint  interest  is  the  test  to  de- 
termine whether  association  with  another 
firm  constitutes  a  breach  of  a  contract  not 
to  "buy  or  sell  goods  in  the  line  of"  a 
specified  business;  the  court  saying  that  if 
the  promisor  was  not  buying  or  selling  for 
himself  or  for  a  firm  in  which  he  had  a 
joint  interest,  but  was  acting  in  the  capaci- 
ty of  clerk  or  employee,  then,  although  hf 
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Abel  T.  State,  90  Ala.  631,  8  So.  760; 
Braeutigam  v.  Edwards,  38  N.  J.  £q.  542; 
Lemons  v.  State,  50  Ala.  130;  McPherson 
T.  State,  64  Ala.  224;  9  Cyc.  687,  588;  6 
Cyc.  259;  16  Cyc.  1047;  Ewing  v.  Johnson, 
34  How.  Pr.  202;  Nelson  v.  Johnson,  38 
•Minn.  255,  36  N.  W.  868. 

Messrs.  N.  B.  Spears  and  James  A. 
E«iiibry  for  appellee. 

McCIellan,  J.,  delivered  the  opinion  of 
the  court: 

The  purpose  of  the  bill,  exhibited  by  ap- 
pellant against  appellee,  is  to  enforce  the 
specific  performance  of  the  contract  set  out 
below,  by  means  of  the  restraining  effect  of 
injunctive  process.  The  contract  made  was 
in  writing  and  is  as  follows; 

Pell  City,  Alabamm 
October  19,  1910. 
This  is  to  certify  for  a  consideration  of 
$1,600  I  have  sold  and  delivered  to  T.  J. 
Smith  my  livery  outfit  that  consists  of  8 
horses,  all  buggies,  surreys,  hacks,  wagons, 
harness  of  every  description,  in  fact  all  that 


belongs  to  the  stable,  including  one  billy 
goat,  wheelbarrow  and  tools  of  every  kind 
and  description  except  three  shoats  in  the 
barn  lot.  I  also  agree  to  turn  over  to  T. 
J.  Smith  both  stables  now  in  my  possession 
belonging  to  Sumter  Cogswell.  I  further 
agree  to  turn  over  my  contract  with  the 
Standard  Oil  Company  on  November  1,  1910, 
and  I  further  agree  to  have  transferred  to 
the  said  T.  J.  Smith  my  insurance  on  said 
livery  business.  /  further  agree  for  the 
above  consideration  not  to  engage  in  the 
livery  hueinesa  in  opposition  to  said  T,  J, 
Snuith  in  PeU  City. 

[Signed]  E.  W.  Webb. 
(Italics  supplied.) 

It  is  contended  that  the  vendor  (Webb) 
had  breached,  before  the  bill  was  filed,  and 
was  then  breaching,  the  contract  in  that 
feature  (italicized  above),  whereby  he 
obliged  himself  to  refrain  from  engaging  in 
the  livery  business,  etc. 

The  contract  is  not  void  as  in  restraint 
of  trade.  2  Beach,  Contr.  §  1576;  Tusca- 
loosa Ice  Mfg.  Co.  V.  Williams,  127  Ala. 


might  have  held  himself  out  as  a  member 
of  the  firm,  his  acts  would  not  constitute  a 
breach  of  the  contract. 

But  it  is  held  that  one's  contract  not  to 
"engage,  directly  or  indirectly,  or  concern 
himself,  in  carrying  on  or  conducting  the 
ice  business,  either  as  principal  or  agent," 
is  violated  by  working  for  another  dealer 
as  deliveryman  and  solicitor.  Babcock  v. 
Clear,  63  Hun,  628,  43  N.  Y.  S.  R.  426,  17 
N.  Y.  Supp.  664. 

So,  there  is  a  breach  of  a  covenant  not  to 
carry  on  or  be  concerned  in  carrying  on, 
either  directly  or  indirectly  with  a  certain 
business  or  trade,  or  to  sell  any  goods  in 
any  way  connected  with  that  trade,  where 
the  covenantor  acts  as  manager  and  sells 
goods  connected  with  the  trade  mentioned. 
Jones  V.  Heavens,  L.  R.  4  Ch.  Div.  636,  25 
Week.  Rep.  460. 

And  it  was  stated  rather  generally  in 
Empson  v.  Bissinger,  9  Ohio  L.  J.  86,  that 
one  who  contracted  not  to  engage  directly 
or  indirectly  in  the  business  sold,  could  not, 
within  the  territory  specified,  act  as  em- 
ployee in  such  a  business;  and  that  he  could 
not  engage  outside  such  territory,  as  owner, 
manager,  or  employee  in  the  manufacture 
of  articles  handled  in  the  business,  if  such 
articles  were  designed  to  be  sold  within  such 
territory.  Although,  as  said,  this  state- 
ment was  made  in  general  terms,  the  addi- 
tional fact  that  he  engaged  in  business  in 
the  name  of  his  wife,  apparently  as  a  sub- 
terfuge, was  an  additional  reason  for  hold- 
ing bis  employment  a  breach  of  the  con- 
tract. 

There  is  a  breach  of  a  covenant  of  the 
vendor  of  a  route  for  the  sale  of  tobacco, 
and  its  instrumentalities,  that  he  will  not 
in  any  manner  interfere  with  the  vendee  in 
the  prosecution  of  his  said  peddling  busi- 
40  LJi.A.(N.S.) 


nesB  in  the  district  or  over  the  route,  at  or 
about  the  places  mentioned;  and  that  he 
will  not  do  or  say  anything  to  his  old  cus- 
tomers to  discourage  or  hinder  the  vendee 
in  the  business, — ^where  he  covers  such  route 
as  a  salesman  in  the  employ  of  another, 
and  although  he  sells  other  kinds  of  tobacco 
than  those  covered  by  the  sale.  Ewing  v. 
Johnson,  34  How.  Pr.  202. 

A  contract  not  to  engage  in  a  rival  busi- 
ness, made  by  a  father  and  son  upon  the 
sale  of  the  father's  business,  is  broken  by 
both  parties  when  a  new  business  is  started 
by  them  through  the  subterfuge  of  placing 
the  business  in  the  name  of  a  third  person, 
and  under  the  sole  control  and  management 
of  the  son.  Thompson  v.  Andrus,  73  Mich. 
651,  41  N.  W.  683. 

So,  a  contract  not  to  enter  into  a  cer- 
tain business  is  violated  where  the  prom- 
isor connects  himself  nominally  as  mana- 
ger with  a  business  advertised  as  his  own, 
and  it  does  not  appear  that  anyone  else  has 
an  interest  therein,  the  circumstances  being 
such  as  to  make  the  public  think  that  in 
patronizing  the  new  business  they  are  bene- 
fiting the  manager  personally.  Nelson  v. 
Brassington,  64  Wash.  180,  116  Pac.  629. 

Attention  is  also  directed  to  Kramer  v. 
Old,  119  N.  C.  1,  34  L.R.A.  389,  66  Am.  St 
Rep.  650,  26  S.  E.  813,  holding  that  the 
taking  of  stock,  or  helping  to  organize  or 
manage  a  corporation  formed  to  carry  on  a 
business,  after  one  has  agreed,  on  the  sale 
of  such  a  business,  not  to  continue  in  it  ia 
that  locality,  is  a  breach  of  his  contract 
Numerous  notes  covering  other  aspects  of 
contracts  to  restrict  competition  are  re- 
ferred to  in  the  indexes  to  L.R.A.  notes  un- 
der the  title,  "Contracts  —  restraint  of 
trade."  L.  A.  W, 
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binds  appellant  to  pay  all  damages,  costs, 
and  disbursements  which  may  be  awh.rded 
against  him,  does  not  cover  the  loss  which 
the  prevailing  party  would  suffer  if  he  re- 
frained from  the  use  of  the  water  awarded 
him  pending  appeal. 

(January  23,  1912.) 

• 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Lake  County 
sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  to  recover  damages  for 
alleged  wrongful  diversion  of  water  from 
plaintiffs'  lands.    Modified. 

Statement  by  McBrlde,  J. : 

The  inception  of  this  proceeding  may 
be  referred  to  the  case  of  Hough  v.  Porter, 
61  Or.  318,  96  Pac.  732,  98  Pac  1083,  102 
Pac.  728. 

On  October  8,  1000,  Annie  C.  Hough 
began  a  suit  against  A.  D.  Porter,  plaintiff's 
ancestor,  claiming  the  right  as  riparian 
owner  to  use  600  inches  of  the  waters  of 
Silver  creek  for  the  irrigation  of  her  land, 
and  alleging  that  Porter  was  unlawfully 
diverting  the  same.  Porter  answered, 
claiming  his  diversion  as  a  prior  appro- 
priator,  and  after  a  reply  had  put  the  case 
at  issue  it  was  referred,  and  on  October 
23,  1901,  the  court,  after  considering  the 
.  testimony  reported,  came  into  the  conclusion 
th&t  it  could  not  finally  adjudicate  the  dis- 
position of  the  waters  of  Silver  creek  with- 
out bringing  in  other  parties  clainiing 
water  rights  upon  the  same  stream,  and 
thereupon  an  amended  complaint  was  filed, 
introducing  several  additional  plaintiffs  and 
a  large  number  of  defendants,  aggregating 
in  all  about  forty-five  additional  parties 
to  the  litigation.  The  present  defendant, 
George-  H.  Small,  was  one  of  those  so 
brought  in  as  a  defendant,  and  he  answered, 
claiming  appropriation  of  800  inches  of 
the  waters  of  Silver  creek  prior  to  those  of 
the  other  defendants  and  plaintiffs. 

After  the  case  was  again  at  issue,  it  was 
referred,  and  the  testimony,  which  practical- 
ly involved  the  investigation  of  a  dozen 
or  more  conflicting  claims  to  the  water, 
was  finally  taken  and  submitted,  and  the 
court  decreed,  among  other  things,  that 
Small  was  entitled  to  650  inches  of  water 
and  Porter  to  100  inches.  In  the  meantime, 
Porter  died,  and  his  heirs  were  substituted. 
An  appeal  was  taken  by  them  and  others 
to  this  court,  and  an  undertaking  to  ''pay 
all  costs,  damajres,  or  disbursements  which 
may  be  awarded  against  them  or  either 
of  them  on  said  appeal  or  a  dismissal  there- 
of," was  duly  filed.  On  January  5,  1909, 
a  decree  was  made  by  this  court,  reversing 
the  award  of  050  inclies  to  Small,  and  re- 
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ducing  his  amount  to  40  inches,  and  allow- 
ing the  Porters  100  inches. 

Plaintiffs  bring  this  action,  setting  up  the 
undertaking  given  by  them  on  the  appeal 
in  Hough  v.  Porter,  and  alleging  that  during 
the  years  1905,  1906,  1907,  and  1909,  re- 
spectively, there  were  800  inches  of  water 
in  Silver  creek,  of  which  plaintiffa  were 
entitled  to  100  inches.  Small  to  40  inches, 
Annie  C.  Hough  and  John  C.  Porter  to  100 
inches  each,  without  priority  between  them, 
Lucinda  Egli,  120  inches,  and  Marion  Con- 
ley,  100  inches,  aggregating  in  all  560 
inches,  which  was  the  amount  allowed  by 
the  decree  of  the  supreme  court. 

The  complaint  further  alleges  that  during 
the  period  above  mentioned  defendant,  with 
full  knowledge  and  notice  of  the  rights  of 
plaintiffs,  maliciously,  unlawfully,  and 
wrongfully,  and  without  probable  cause, 
and  for  the  purpose  of  injuring  and  de- 
frauding the  plaintiffs  by  drying  up  their 
land  and  destroying  the  grasses  Rowing 
thereon,  suitable  for  hay,  and  to  cauae  them 
to  lose  their  hay  crops  on  the  land,  and 
to  compel  them  to  obtain  water  for  their 
stock  from  other  sources,  at  additional  ex- 
pense, diverted  the  water  from  plaintiffs' 
lands,  to  their  damage,  etc  The  complaint, 
which  is  of  great  length,  contains  six 
causes  of  action,  of  which  the  foregoing  is 
the  merest  outline,  but  it  serves  to  Indicate 
its  general  scope.  To  this  complaint,  de- 
fendant interposed  a  general  demurrer, 
which  was  sustained,  and  plaintiffs  appeal. 

Messrs.  W.  J.  Moore  and  Thomas  S. 
FarrcII,  with  Mr.  E.  B.  Watson,  for  ap- 
pellants. 

Messrs.  W.  Lair  Thompson  and  Jobn 
A.  Carson,  for  respondent: 

The  decree  of  the  lower  court  was  binding 
in  all  things  until  reversed. 

Day  V.  Holland,  15  Or.  464,  16  Pac.  855; 
Shirley  v.  Birch,  16  Or.  1,  18  Pac  344; 
State  ex  rel.  Chrisman  v.  Small,  49  Or. 
695,  90  Pac  1110. 

In  all  cases  where  the  jurisdiction  of 
the  appellate  court  is  revisory  only,  a 
supersedeas  does  not  suspend  the  operation 
of  the  judgment  of  the  nisi  prius  court 
pending  the  appeal. 

Day  v.  Holland,  15  Or.  464,  15  Pac 
855;  Shirley  v.  Birch,  16  Or.  1,  18  Pac 
344;  Bank  of  North  America  ▼.  Wheeler, 
28  Conn.  433,  73  Am.  Dec  683;  Kill  ▼. 
Comparet,  16  Ind.  107,  79  Am.  Dec  411; 
Graves,  v,  Maguire,  6  Paige,  379;  State  ex 
rel.  Matthews  v.  Chase,  41  Ind.  356;  Bacon 
v.  Green,  36  Fla.  322,  18  So.  866;  Randies 
V.  Randies,  67  Ind.  434;  Willis  ▼.  Willis. 
165  Ind.  332,  2  L.R.A.(N.S.)  244,  76  N. 
E.  655,  6  Ann.  Cas.  772. 

Upon  It  reversal  of  a  judgment  or  decr^ 
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regularly  entered,  the  suceessful  party  upon 
the  appeal  is  entitled  only  to  a  restitution 
of  the  property  of  which  he  was  deprived 
by  such  judgment  or  decree. 

Black,  Judgm.  2d  ed.  170,  355;  2  Free- 
man, Judgm.  4th  ed.  §§  482,  1048;  Simpson 
▼.  Hornbeck,  8  Lans.  53. 

And  this  docs  not  mean  damage  for  use 
of   the   thing   pending   reversal. 

Bridges  ▼.  McAlister,  106  Ky.  701,  45 
L.K.A.  800,  00  Am.  St.  Rep.  267,  51  S.  W. 
603;  Mark  v.  Hyatt,  135  N.  Y.  306.  18 
L.RJ^.  275,  31*  N.  £.  1000;  Gay  ▼.  Smith, 
38  N.  H.  176. 

McBride,  J.,  delivered  the  opinion  of  the 
court : 

The  foregoing  is  not  a  full  statement  of 
the  issues  presented  by  the  complaint,  but 
is  sufficient  to  indicate  the  points  involved 
in  the  decision  of  the  demurrer.  Briefly 
stated,  the  controversy  is  this:  The  circuit 
court,  by  the  decree  in  Hough  v.  Porter, 
adjudged  defendant.  Small,  to  be  entitled 
to  650  inches  of  the  waters  of  Silver  creek. 
Acting  in  pursuance  of  such  decree,  Small 
took  about  that  amount,  or  so  much  of  it 
as  he  wanted,  to  the  detriment  of  plaintiffs' 
lands  and  crops,  until  the  modification  of 
the  original  decree,  which  gave  him  only 
40  inches.  If  the  modification  of  the  decree 
by  this  court  restores  all  parties  to  their 
original  status,  and  attaches  to  all  acts 
done  in  pursuance  of  it  the  same  wrong- 
ful character  which  they  would  have  pos- 
sessed had  no  such  decree  been  rendered, 
then  defendant  is  a  trespasser  ah  invito, 
and  the  demurrer  was  not  well  taken.  If, 
on  the  other  hand,  the  decree  of  the  circuit 
court  was  valid  until  reversed,  and  the 
defendant  had  a  legal  right  to  rely  upon 
the  correctness  of  it,  his  act  in  pursuance 
of  it,  if  then  lawful,  will  not  become  a  tort 
by  reason  of  a  modification  of  the  decree 
by  an  appellate  court.  The  question  is  one 
of  great  difficulty,  not  heretofore  passed 
upon  by  this  court,  and  one  upon  which 
there  is  an  astonishing  scarcity  of  precedent 
in  the  decisions  of  other  jurisdictions.  The 
text  writers  seem  to  be  as  much  at  sea  upon 
the  proposition  as  the  courts.  Thus,  Free- 
man on  Judgments,  3d  ed.  §  481,  states 
the  general  rule  as  follows:  "The  reversal 
of  a  judgment  by  any  competent  authority 
restores  the  parties  litigant  to  the  same 
condition  in  which  they  were  prior  to  its 
rendition.  The  judgment  reversed  becomes 
mere  waste  paper;  and  the  parties  to  it  are 
allowed  to  proceed  in  the  court  below  to 
obtain  a  'final  determination  of  their  rights' 
in  the  same  manner  and  to  the  same  extent 
as  if  their  cause  had  never  been  heard  or 
decided  by  any  court."  Taken  by  itself, 
this  would  seem  to  settle  the  whole  matter 
40  L.R.A.(N.S.) 


in  favor  of  plaintiffs'  contention,  but  in 
the  succeeding  section  the  following  lan- 
guage is  used:  "Upon  the  reversal  of  the 
judgment  against  him,  Uie  appellant  is 
entitled  to  the  restitution,  from  the  re- 
spondent, of  all  the  advantages,  acquired 
by  the  latter  by  virtue  of  the  erroneous 
judgment.  The  successful  appellant  is  en- 
titled to  a  restitution  of  everything  still 
in  possession  of  his  adversary,  in  specie; 
not  the  value,  but  the  thing.  If  money  has 
been  collected  by  the  plaintiff  in  the  judg- 
ment, under  execution  an  action  lies  against 
him  to  recover  it  back.  .  .  .  But  a 
subsisting  judgment,  though  afterwards 
reversed,  is  a  sufficient  justification  for  all 
acts  done  by  plaintiff  in  enforcing  it  prior 
to  the  reversal.  Thus,  if  the  defendant  be 
taken  in  execution,  the  subsequent  reversal 
of  the  judgment  will  not  render  the  plain- 
tiff liable  to  an  action  for  false  imprison- 
ment. For  the  act  of  imprisonment,  where 
directed  by  the  plaintiff,  was  sanctioned  by 
a  then  valid  judgment.  But  the  plaintiff 
on  the  reversal  is  liable  to  an  action  to 
recover  the  damages  occasioned  by  a  sale 
of  the  defendant's  property  made-  under  the 
judgment  prior  to  its  reversal.  Where  the 
plaintiff  has  purchased  the  property,  and 
still  has  it  in  his  possession,  the  defendant 
may,  at  his  election,  affirm  the  sale  and 
have  his  action  for  damages." 

In  Williams  v.  Simmons,  22  Ala.  425, 
which  was  an  action  in  assumpsit  to  recover 
money  collected  from  an  administrator's 
surety,  by  execution  upon  a  decree  which 
was  afterwards  reversed,  the  court  say: 
"A  judgment  reversed  is  regarded  as  if  it 
had  never  existed,  and  the  parties  are  re- 
stored to  their  rights  as  they  were  before 
it  was  rendered.  .  .  .  After  the  reversal 
of  the  first  decree,  then,  the  defendant  in 
error  held  the  position  of  a  party  who  had 
possessed  himself  of  the  property  of  an- 
other, without  even  the  color  of  right  to 
retain  it.  True  he  h&d  the  right  when  he 
acquired  the  possession,  but  he  has  since 
lost  it,  and  his  possession  has  become  tor- 
tious. ...  He  was  bound  to  see,  and 
doubtless,  as  he  supposed,  did  see,  that  his 
proceedings  were  legal.  In  the  collection 
of  the  money,  he  stood  strictly  upon  his 
legal  rights,  and  he  cannot  complain  that 
the  plaintiff  in  error,  after  the  judgment 
is  reversed,  stands  upon  his;  nor  can  he 
be  said  to  hold  the  position  of  one  paying 
out  money  without  notice  that  there  was 
an  adverse  claim  to  it  in  his  hands.  The 
fact  that  he  collected  the  monev  forciblv 
by  law,  and  alone  upon  the  ground  of  le^al 
right  in  himself,  must  always  affect  him 
with  notice,  so  far  as  respects  tue  rights 
of  the  plaintiff  in  error." 

In  Hay  v.  Bennett,  153  111.  271,  38  N.  E. 
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645,  an  administrator  was  directed  by  a 
decree  of  the  court  to  pay  out  of  funds 
in  his  bands  $3,500  to  one  of  the  parties 
to  the  suit  in  which  the  decree  was  rendered. 
He  paid  the  money  while  the  decree  was  in 
force  and  according  to  its  terms.  After- 
wards the  decree  was  reversed,  and  subse- 
quently a  suit  was  brought  against  him  to 
recover  the  money.  He  justified  payment 
by  reason  of  the  decree,  but  the  court  held 
that  he,  having  been  a  party  to  the  orig- 
inal suit,  was  bound  by  such  reversal,  al- 
though he  had  paid  the  money,  relying 
upon  the  validity  of  the  decree.  This  case 
is  cited  with  approval  in  Miller  v.  Doran, 
245  111.  200,  91  N.  E.  1039. 

In  Stanbrough  v.  Cook,  86  Iowa,  740, 
53  N.  W.  131,  which  was  an  action  for  crops 
taken  by  defendant  under  a  judgment  which 
was  afterwards  reversed,  the  court  say: 
''To  our  minds,  the  appellant  discovers  and 
solves  the  problem  thus  presented  for  us 
when  he  says  in  argument:  'There  is  now, 
however,  a  practical  difficulty  in  the  way 
of  our  relying  on  the  former  judgment, 
namely,  that  it  has  been  reversed.'  That  is 
the  true  solution,  and  renders  further  com- 
ment unnecessary.  An  erroneous  judgment, 
not  final,  would  not  protect  the  defendant 
in  taking  the  property  of  the  plaintiff.  But 
it  is  said  the  former  judgment  for  the  de- 
fendant 'takes  him  out  of  the  category  of' 
trespassers,  and  puts  him  in  as  good  a 
position  as  a  defendant  in  an  ordinary  ac- 
tion for  the  recovery  of  real  property.' 
This  is  urged  on  the  theory  of  his  good 
faith.  But  a  wrong  done  in  good  faith 
does  not  make  it,  in  a  legal  sense,  right. 
.  .  .  While  good  faith  may  sometimes  affect 
the  extent  of  liability  for  trespass,  it  does 
not  excuse  it.  We  are  led  intuitively  to  the 
thought  suggested  by  the  appellant,  that 
the  judgment  was  reversed.  It  was  not 
final,  but  erroneous,  and  gave  no  rights." 
To  like  effect  is  the  .decision  in  Reynolds 
v.  Hosmer,  45  Cal.  616,  4  Mor.  Min.  Rep. 
657. 

In  Bank  of  United  States  v.  Bank  of 
Washington,  6  Pet.  8,  8  L.  ed.  299,  which 
was  an  action  in  assumpsit  for  money  col- 
lected upon  an  execution  or  a  judgment 
which  was  afterwards  reversed,  the  court 
say:  "On  the  reversal  of  the  judgment 
the  law  raises  an  obligation  in  the  party  to 
the  record,  who  has  received  the  benefit  of 
the  erroneous  judgment,  to  make  restitu- 
tion to  the  other  party  for  what  he  has 
lost,  and  the  mode  of  proceeding  to  effect 
this  object  must  be  repfulated  according 
to  circumstances.  Sometimes  it  is  done  by 
a  writ  of  restitution,  without  a  scire  facias, 
when  the  record  shows  the  money  has  been 
paid,  and  there  is  a  certainty  as  to  what 
has  been  lost.  In  other  cases,  a  scire  facias 
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may  be  necessary  to  ascertain  what  is  to 
be  restored.  .  .  .  And,  no  doubt,  circum- 
stances may  exist  where  an  action  may  be 
sustained  to  recover  back  the  money." 

The  case  of  McCallister  v.  Bridges,  19  Ey. 
L.  Rep.  107,  40  S.  W.  70,  is  a  case  apparent- 
ly in  point  for  the  contention  of  plaintiffs 
in  the  case  at  bar,  but  in  a  subsequent  hear- 
ing of  the  same  case  (Bridges  t.  McAlister, 
106  Ky.  791,  46  L.R,A.  800,  90  Am.  St. 
Rep.  267,  51  S.  W.  603),  the  opposite  view 
is  taken  by  the  court  in  a  strong  and  con- 
vincing opinion.  The  expressions  in  the 
original  case  seem  to  be  to  a  great  extent 
dictum,  and  are  ignored  by  the  court  in 
its  final  opinion.  .  In  fact,  the  ofi^ial  re- 
ports of  the  state  do  not  contain  the  orig- 
inal opinion,  which  is  indorsed  "not  to  be 
reported,"  and  is  printed  only  in  an  un- 
official publication. 

We  have  thus  given  the  principal  de- 
cisions tending  to  support  the  contention  of 
plaintiffs,  preferring,  in  most  instances,  to 
give  the  language  of  the  courts,  rather  than 
our  .construction  of  it. 

We  will  now  advert  to  some  of  the  prin- 
cipal decisions  tending  to  support  defend- 
ant's contention,  which,  briefly  stated,  is 
that,  being  brought  involuntarily  into  court, 
and  having  there  obtained  a  decree  that 
he  has  a  right  to  650  inches  of  water,  he 
was  justified  in  assuming  that  the  court 
was  right  and  had  correctly  construed  the 
law,  and  in  acting  on  that  assumption  until 
the  decree  was  reversed;  that  until  the 
linal  decree  in  the  supreme  court  the  de- 
cree of  the  lower  court  was  valid  and  sub- 
sisting, and  that,  as  he  could  not  be  a  tres- 
passer while  acting  under  a  valid  and  sub- 
sisting decree,  the  same  acts  did  sot  be- 
come torts  when  that  decree  was  reversed. 

The  principal  case  relied  upon  by  de- 
fendant, and  one  in  many  respects  similar 
to  the  case  at  bar,  is  Bridges  v.  McAlister, 
supra.  Bridges  and  McAlister  owned  ad- 
joining lands.  A  ditch  had  been  dug  from 
the  land  of  McAlister,  in  order  to  drain 
certain  swamp  ground  thereon;  down  to  and 
upon  the  land  of  Bridges.  In  the  course 
of  years,  it  had  become  partially  filled  up. 
and  McAlister  and  others  reopened  it,  so 
as  to  more  completely  effectuate  its  original 
purpose  of  draining  their  lands.  Bridges 
brought  a  suit,  and  obtained  a  decree  pro- 
hibiting McAlister  from  using  the  ditch  for 
the  purpose  of  drainage,  and  directing  that 
it  should  be  filled  up  entirely.  Pursuant 
to  this  agreement,  the  ditch  was  tWei 
entirely,  so  that  the  water,  which  had  been 
accustomed  to  flow  through  it  in  its  par- 
tially obstructed  condition,  was  throwTJ 
back  upon  the  lands  of  McAlister,  to  the 
serious  injury  of  liis  crops.  Upon  appeal 
the  decree  was  so  modined  tnat  the  ditch 
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was  permitted  to  be  maintained  in  its  par- 
tially obstructed  condition;  but  that  part  of 
the  decree  which   required  it  to  be   filled 
entirely  was  reversed.     Thereupon  McAlis- 
ter    brought    an    action    in    tort    against 
Bridges  for  damages  occasioned  by  the  com- 
plete filling  up  of  the  ditch.    Bridges  an- 
swered, setting  up  the  decree  under  which 
he  acted  as  justification.    The  court  struck 
out  this  portion  of  his  answer,  and  he  ap- 
pealed.    The  reasoning  of  this  case  seems 
so  cogent  that  we  quote  it  in  its  entirety: 
"The  main  question  arising  on  this  ap- 
peal is  as  to  the  effect  of  the  reversed  judg- 
ment on  acts  done  under  it  and  in  obedience 
to  it  before  its  reversal  when  it  was  not 
superseded.      In    Freeman    on    Judgments, 
§  482  it  is  said:   'But  a  subsisting  judgment, 
though  afterwards  reversed,  is  a  sufficient 
justification  for  all  acts  done  by  plaintiff 
in  enforcing  it  prior  to  the  reversal.    Thus, 
if  the  defendant  be  taken  in  execution,  the 
subsequent   reversal  of  the  judgment  will 
not  render  the  plaintiff  liable  to  an  action 
for  false  imprisonment;  for  the  act  of  im- 
prisonment, when  directed  by  the  plaintiff, 
was  sanctioned  by  a  then  valid  judgment.' 
And  in  section  104b  the  same  author  says: 
'The    case    of    a    judgment    set    aside    for 
irregularity  differs  materially  from  that  of 
one  reversed  upon   appeal.     In  the   latter 
case,  the  error  for  which  the  judgment  is 
ultimately  avoided  is  imputed  to  the  court, 
and  the  parties  are  not  left  without  pro- 
tection for  the  acts  which  they  have  done, 
based  upon  the  judgment,  and  upon  their 
confidence  in  the  correctness  of  the  decisions 
of  the  court.'    The  same  principles  are  laid 
down  in  Black  on  Judgments,  §§  170,  355. 
In  Kaye  v.  Kean,  18  B.  Mon.  847,  Kean 
obtained  a  mandamus  against  Kaye,  which 
he  refused  to  obey,  and,  being  imprisoned 
for  disobedience,  brought  suit  against  Kean, 
upon  a  reversal  of  the  judgment  awarding 
the    mandamus,    for   damages   for   his   im- 
prisonment.    His    petition   was   dismissed. 
The  court  said:     The  judgment  of  the  cir- 
cuit court  was  not  void,  but  merely  erro- 
neous.    ...     So  long,  therefore,  as  the 
judgment   remained   in   force,   unsuspended 
an'Q    unreversed,    it   was   the    duty   of    the 
appellant  to  have  rendered  obedience  to  it. 
His    contumacy   subjected   him   to   be   pro- 
ceeded   against    for    a    contempt,    and    as, 
therefore,  there  was  sufficient  cause  for  his 
imprisonment,   he  cannot  maintain   an  ac- 
tion  therefor   against  the   appellee.' 

"In  Clark  v.  Rodes,  12  Bush,  16,  again 
this  court  said:  'A  judgment  is  a  final 
and  conclusive  determination  of  the  rights 
of  the  parties  to  the  litigation,  and  until 
it  shall  be  reversed,  vacated,  or  modified 
in  some  one  of  the  modes  provided  by  law 
the  parties  cannot  refuse  to  obey  it;  nor 
40  L.R.A.(N.S.) 


can  they,  by  subsequent  1 
nify    themselves    against 
quences.' 

"In  Fraser  v.  Page,  82  K 
who  had  paid  out  a  fund  i 
which  was  not  superseded 
reversed,  was  held  protect 
done  in  obedience  to  it  wh 
same  ruling  was  made  in 
5  Ky.  L.  Rep.  224;  Shu 
Ky.  L.  Rep.  662;  Showwa 
5  Ky.  L.  Rep.  423;  Dudley 
L.  Rep.  773. 

"These  cases  proceed  u} 
that  what  was  lawful  wh( 
become  unlawful  by  reasc 
acts.    The  chancellor,  in  ei 
ment  in  the  case  referred 
as  the  agent  of  either  of  ' 
judgment  was  the  act  of  t 
party  could  control  the  cc 
was  responsible  for  his  a* 
constituted    a    tribunal    U 
rights  of  the  parties.    Thf 
proceeding  from  a  power 
in  no  sense  their  act.     A 
court     does    not    procure 
entered,  in  any  such  sense 
responsible  for  the  consequ( 
ment  or  its  reversal  by  tl 
Supreme    Court.     We   hav 
to  no  case,  and  'can  find 
action  for  damages  has  beei 
the  reversal  of  a  judgmez 
pursuant  to  it,  as  for  a 
that  there  are  no  precede] 
covery  seems  at  this  day 
it  has   not  been   recognize 
by  either  the  bench  or  tht 
judgment  is  reversed,   rest 
made  of  all  that  has  been  r 
but  no  further  liability  she 
be  imposed.    The  case  of  Ha 
Ky.  376,  3   S.  W.  431,  11 
not  supported  by  the  weig 
and  cannot,  in  our  judgmen 
on   principle,    so   far   as    i 
greater  liability.    The  quott 
Freeman  on  Judgments  is  ; 
omitted  altogether  in  the  la 
opinion  is  supported  only  b 
Illinois  and  California,  and 
the    rule    followed    by    the 
Supreme    Court    and    all    t 
courts,  so  far  as  we  have  c 
in  conflict  with  the  well-s( 
the    court,    in    ordering    oi 
judicial  sale,  and  the  commi 
in(v  it,  do  not  act  as  the  age 
tilT,      Bank   of   United   Sta 
Washington,  6  Pet.  9,  8  L. 
Judicial  Sales,  IS  1-12;  Fo 
3  Dana,  621. 

"Appeals  may  be  taken  1 
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ordinarily  within  two  years,  but  sometimes 
within  live  or  twenty  years,  and  it  would 
often  produce  intolerable  hardship  to  hold 
a  litigant  responsible  for  the  consequences 
of  an  erroneous  judgment  under  such  cir- 
cumstances. The  object  in  havin|^  trust 
estateSi  including  those  of  decedents,  or 
tUose  assigned  for  the  payment  of  debts, 
settled  in  equity,  under  the  direction  of 
the  diancelior,  is  to  protect  the  parties  in 
the  payment  of  the  money,  as  well  as  to 
secure  to  every  one  his  rights.  A  creditor 
with  a  small  claim,  who  moved  for  a  dis- 
tribution of  the  fund,  would,  under  the 
rule  referred  to,  be  responsible  for  the  entire 
fund  upon  the  reversal  of  the  judgment, 
although  lie  1  ad  received  only  a  few  dollars 
of  it.  Such  a  rule  would  destroy  all  con- 
fidence in  judgments  of  courts,  and  make 
them  the  prolific  parent,  in  many  cases, 
of  ruinous  litigation. 

"Our  system  of  courts  and  the  principles 
governing  them  are  derived  from  the  com- 
mon law.  But  in  England  the  tribunal  was 
called  the  curia  or  court,  because  it  was 
held  by  the  King  himself  originally.  The 
judgments  of  the  court  read  as  the  judg- 
ments of  the  King,  and  when  he  ceased  to 
hold  the  court  in  person,  and  delegated  this 
function  to  one  of  his  officers,  the  character 
of  the  judgment  was  the  same.  Manifestly 
there  the  subject  was  not  responsible  for 
damages  for  the  act  of  the  King.  In  this 
country  the  power  vested  in  the  King  vests 
in  the  body  of  the  people,  and  the  courts 
sit  as  their  representative.  The  law,  from 
principle  and  policy,  requires  that  full  con- 
fidence should  be  given  to  their  judgments 
while  in  force.  It  tends  to  prevent  the 
troubles  incident  to  the  settlement  of  dis- 
putes by  the  act  of  the  parties,  often  bring- 
ing about  breaches  of  the  peace  or  blood- 
shed. It  is  the  duty  of  every  good  citizen 
to  obey  the  mandates  of  the  law,  and  no 
one  should  incur  any  responsibility  by  do- 
ing that  which  it  was  his  duty  to  do.  It 
is  also  the  duty  of  every  citizen  to  uphold 
the  authority  of  the  courts  and  maintain 
respect  for  their  judgments;  and  when  in 
doing  this  he  obeys  a  judgment  of  the  court, 
it  is  a  sound  and  safe  rule  that  no  liability 
for  damages  should  arise  therefrom." 

In  a  valuable  note  to  this  case,  in  45 
L.R.A.  800,  the  editor  says:  "The  prevail- 
ing doctrine  is  that  the  reversal  of  a  judg- 
ment which  is  merely  erroneous,  as  distin- 
guished from  one  that  is  irregular,  void, 
or  voidable,  merely  creates  a  right  ea  cequo 
et  bono  to  have  restored  what  has  been 
lost,  and  that  it  does  not  relate  back,  so 
as  to  render  wrongful  acts  done  under  the 
judgment  which  were  justified  at  the  time." 

Mark  v.  Hyatt,  135  N.  Y.  306,  18  L,R.A. 
275.  31  N.  E.  1099,  was  a  case  where  the 
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plaintiff  sued  to  restrain  infringement  upo& 
certain  patents,  and  after  hearing  obtaijied 
an  injunction.    Upon  appeal  to  the  general 
term  of  the  supreme  court,,  the  case  was  re- 
versed.    Plaintiffs  sued  for  damages.    Die 
court   said:      "The   patentee   lawfully  and 
fairly  submitted  her  rights  to  the  decision 
of  the  court.    While  the  judgment  rendered 
was  in  one  respect  erroneous,  neither  the 
party   nor   the  court   were   therefore  tres- 
passers. Some  injury  or  inconvenience  qnite 
often  flows  from  the  operation  of  an  erro- 
neous judgment,  pending  the  appeal,  which 
ends  in  a  reversal;  but  there  is  no  trespass 
and   no   trespasser.     To   some  extent,  the 
evil  is  prevented  by  provisions  which  star 
the  execution  of  the  judgment  and  authoris 
a  summary  restitution;   but  no  action  of 
trespass  will  lie   to   recover   the  damages, 
unless  the  prosecution  is  alleged  and  proved 
to  have  been  malicious  and  without  probabW 
cause.     We  have  held  that  doctrine  quite 
firmly  and  clearly  In  cases  of  injunctioss. 
declaring,  in  substance,  that,  although  the 
restraining  order  ought  not  to  have  hces 
granted,  and  was  set  aside  for  that  reason, 
yet  the  damages  incurred,  where  the  pro- 
ceedings have  been  regular,  cannot  be  re- 
covered, in  the  absence  of  an  undertaking, 
except  upon  the  basis  of  a  malicious  prose- 
cution.    Lawton  v.  Green,  64  N.  Y.  326. 
Palmer  ▼.  Foley,  71  N.  Y.  106." 

We  have  tried  fairly  to  present  the  prin- 
cipal authorities  bearing  either  way  up*>& 
the  matter  in  controversy  in  the  case  at 
bar,  for  the  reason  that  the  precise  point 
involved  here  has  not  been  previously  dt- 
cided  by  this  court,  and  because  the  ques^ 
tion  is  of  such  nicety  and  difficulty  that 
counsel  in  the  case  and  the  bar  generally 
are  entitled  to  all  the  data  upon  which  this- 
court  bases  its  conclusion  upon  a  questioc 
which  no  candid  lawyer  can  say  is  beyood 
controversy. 

We  are  of  the  opinion  that  in  a  case  Vikt 
the  present  one,  where,  as  we  shall  presentij 
show,  the  decree  is  self-executing,  and  no 
stay  of  proceedings  is  asked  or  taKen  on 
the  appeal,  that  the  successful  party  in  ty 
court  below  has  a  right  to  assume  that  the 
decree  of  the  court  is  lawful  and  proper, 
and  that  he  will  not  subject  himself  to  as 
action  for  tort  in  acting  upon  that  assump- 
tion. 

This  is  not  like  a  case  where  an  executio3 
or  order  of  the  court  is  necessary  to  enab> 
the  party  to  reap  the  fruits  of  his  decree. 
It  acts  propia  vigore  upon  the  r«»,— tV 
right  to  use  the  water.  Day  t.  Holland. 
15  Or.  464,  15  Pae.  856.  The  appeal  a!^^ 
the  undertaking  given  did  not  stay  tb 
operation  of  the  decree.  It  only  stay?-: 
the  issuance  of  an  execution  for  costs  an") 
disbiirsements.   Ibid.;  Willis  t.  Willis.  Ift^ 
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Ind.  332,  2  L.RJL.(N.S.)  244,  75  N.  E.  655, 
6  Ann.  CaB.  772,  and  cases  there  cited. 

The  undertaking  on  appeal  given  in  the 
suit  of  Hough  V.  Porter  would  have  afforded 
thiB  defendant  no  remedy,  had  he  treated 
it  as  suspending  his  right  to  use  the  water 
during  the  pendency  of  the  suit.  It  is  con- 
ditional that  "defendants  will  pay  all  dam- 
ages, coets,  and  disbursements  which  may 
be  awarded  against  them  or  either  of  them 
on  said  appeal,  or  a  dismissal  thereof." 
Now  suppose  that  Small  had  refrained  from 
using  the  water  until  the  final  disposition 
of  that  case  in  this  c«urt,  and  finidly  pre- 
vailed, what  redress  could  this  court  have 
given  him  upon  this  undertaking,  for  be- 
ing deprived  of  the  use  of  the  water?  Mani- 
festly none.  Its  functions  are  purely  re- 
visory. It  could  only  have  given  him  costs 
and  disbursements.  Water  used  for  the  pur- 
poses of  irrigation  is  for  many  purposes 
treated  as  real  estate;  it  is  appurtenant  to 
the  land.  L.  O.  L.  §§  6545,  6668.  Being 
so  appurtenant  to  the  land,  we  are  of  the 
opinion  that  an  undertaking,  to  be  effectual 
as  a  stay  in  cases  of  this  character,  should 
conform  to  the  requirements  of  subd.  2  of 
§  551,  L.  O.  L.  Under  this  section,  the 
appellant  could  have  had  the  value  of  the 
ue^  of  the  water  fixed  beforehand  by  the 
circuit  judge,  and  the  prevailing  party 
would  have  had  a  definite  right  to  restitu- 
tion, which,  while  not  affording  in  all  cases 
complete  compensation,  would  have  as  near- 
ly approximated  to  it  as  is  possible  in  such 
cases.  Plaintiffs  also  had  another  remedy 
by  applying  to  this  court  for  an  injunction, 
lis  waa  done  in  Livesley  v.  Krebs  Hop  Co. 
57  Or.  352,  97  Pac.  718,  107  Pac.  460,  112 
Pae.  1.  In  such  a  case,  the  court  could 
have  required  an  undertaking  sufficient  to 
indemnify  Small  in  case  he  should  prevail 
in  this  court,  and,  upon  this  being  given, 
could  have  expressly  enjoined  him  from 
diverting  water  during  the  pendency  of 
the  appeal. 

Plaintiffs  did  not  seem  to  have  such  con- 
fidence in  the  merits  of  their  appeal  as  to 
be  willing  to  take  any  chance  of  paying 
damages  in  case  it  should  be  adjudged 
groundless,  and  they  should  not  now  be 
permitted  to  mulct  Small  in  damages  be- 
cause he  was  not  wiser  than  the  circuit 
court,  and  did  not  know  the  law  which  this 
court  consumed  125  pages  of  the  Oregon 
reports  in  explaining. 

It  is  often  said  that  there  is  no  wrong 
without  a  remedy,  and,  while  this  is  gen- 
erally true,  a  remedy  may  be  lost  by  in- 
action or  want  of  diligence;  and  if  we  con- 
cede that  it  was  wrong  for  defendant  to 
assume  that  the  circuit  court  had  properly 
adjudged  the  law,  we  have  already  indicated 
that  plaintiffs  had  it  in  their  power  to 
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minimize  the  effects  of  that  wrong  by  giving 
a  proper  undertaking,  or  by  applying  to- 
this  court  for  an  injunction.  But  we  are 
not  prepared  to  say  that  defendant,  under 
the  circumstances,  was  guilty  of  an  action- 
able wrong.  As  was  said  by  the  court  in 
State  ex  rel.  Chrisman  v.  Small,  49  Or. 
603,  90  Pac.  1110,  which  was  a  proceeding 
to  punish  this  defendant  for  contempt  for 
committing  the  very  act  upon  which  thia 
action  is  predicated,  "until  the  appeal  in 
such  suit  is  heard  and  determined  in  thia 
court)  and  until  such  decision  is  rendered,, 
it  must  be  presumed  that  the  decree  of  the* 
lower  court  is  correct  in  every  particular.'^ 
The  defendant  had  the  right  to  Indulge  in 
this  presumption,  and  if  his  act  waa  not  a 
tort  when  performed  it  cannot  become  a 
tort  by  relation,  upon  reversal  of  the  de- 
cree. 
Judgment  affirmed. 

A  petition  for  rehearing  having  been  filed,. 
McBride,  J.,  on  June  25,  1912,  handed 
down  the  following  additional  opinion  ( — 
Or.— ,124  Pac.  649): 

In  their  able  brief  on  petition  for  re- 
hearing, counsel  for  plaintiffs  contend  that 
the  opinion  of  this  court  in  State  ex  rel. 
Chrisman  v.  Small,  49  Or.  695,  90  Pac. 
1110,  is  a  conclusive  determinatipn  in  plain- 
tiffs' favor  that  the  undertaking  given  by 
appellants  in  Hough  v.  Porter  operated  aa 
a  supersedeas.  The  language  used  by  the 
court  in  that  opinion  is  aa  follows: 
"Though  the  ownership  of  ditches  by  the 
relators,  and  the  legal  assertion  by  them  of 
the  right  to  have  the  water  of  Silver  creek 
flow  in  such  trenches  to  their  lands  for  the 
irrigation  thereof,  may  constitute  real  prop- 
erty, ...  we  shall  assume,  without  de- 
ciding, that  the  decree  rendered  in  the  case 
of  Hough  V.  Porter  was  not  a  suit  for  the 
recovery  of  the  possession  of  land  or  for 
the  partition  thereof,  so  that  an  undertak- 
ing enly  for  appeal  stayed  the  proceedings 
as  if  the  further  undertaking  therefor  had 
been  given."  The  court  then  goes  en  to 
discuss  the  evidence,  and  holds  that  Small 
is  not  shown  to  have  been  guilty  of  con- 
tempt.  It  will  be  seen  from  the  language 
quoted  that  the  court  expressly  declined 
to  pass  upon  the  question  as  to  whether  the 
undertaking  operated  as  a  supersedeas,  but 
held  in  effect  that,  even  if  that  were  the 
case,  the  evidence  was  not  suflHeient  to- 
justify  convicting  Small  of  contempt.  We 
cannot  assent  to  the  reasoning  which  holds- 
that  by  some  sort  of  legal  legerdemain  the 
court,  as  a  matter  of  law,  must  have  decided 
that  which  it  expressly  refused  to  decide. 

Tnis  court  has  never  intimated  that  plain- 
tiffs might  not  have  restitution  by  an  ap- 
propriate action,  probably  in  quasi  contract^ 
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for  any  profits,  or  perhaps  for  rentals  of 
water  appropriated  by  Small  during  the 
pendency  of  the  appeal  of  the  case  of  Hough 
V.  Porter.  We  only  hold  that  in  this  ac- 
tion, which  is  in  tort  pure  and  simple,  he 
cannot  recover,  and  we  adhere  to  that  riew. 
It  is,  however,  called  to  our  attention  that 
paragraph  5  of  the  complaint  states  a  cause 
of  action  arising  from  a  wrongful  diversion 
of  water  during  the  irrigating  season  of 
1909,  and  subsequent  to  the  rendition  of  the 
decision  in  Hough  v.  Porter.  This  was  not 
called  to  our  attention  on  the  original  argu- 
ment, and  we  are  of  the  opinion  that  as  to 
that  cause  of  action  the  demurrer  was 
improperly  sustained.  Our  former  opinion 
is  therefore  modified  to  the  extent  that  the 
judgment  of  the  lower  court,  sustaining  the 
demurrer  to  the  fifth  cause  of  action,  is 
reversed,  and  the  cause  remanded  for  pro- 
ceedings not  inconsistent  with  this  opinion. 


RHODB  ISIiAND  SUPREMB  OOURT. 

TIMOTHY  CARROLL 
v. 

ALFRED  A.  6ANF0RD  et  aL 

(—  R.  L  — ,  83  Atl.  855.) 

Attachment  —  of  cartesy  initiate  *—  Ta- 
lldity. 

Under  the  statutes  preserving  the  proper- 
ty of  married  women  free  from  liability  for 
the  contracts  or  torts  of  their  husbands, 
but  preserving  curtesy,  curtesy  initiate  is 
not  liable  to  attachment  for  the  husband's 
debts,  and  a  sale  l^  the  husband  of  his  cur- 
tesy interest^  which  becomes  consummate 
after  attempted  attachment,  takes  priority 
over  a  subsequent  execution  sale  of  the  in- 
terest levied  on  in  the  attachment  proceed- 
ing. 

;(June  29,  1912.) 

(>iERTIPICATION  by  the  District  Court 
)  for  the  Second  Judicial  District  for 
the  opinion  of  the  Supreme  Court,  upon  an 
agreed  statement  of  facts,  of  questions  aris- 
ing in  an  action  brought  to  recover  posses- 
sion of  certain  real  estate.  Decision  for 
defendants. 
The  facts  are  stated  in  the  opinion. 

Note.  ^  The  general  question  as  to  wheth- 
er an  expectant  or  contingent  interest  in 
real  property  is  subject  to  attachment  or 
levy  on  execution  is  considered  in  the  notes 
to  Young  V.  Young,  23  L.R.A.  642,  and 
Walker  v.  Alverson,  30  L.R.A.(N.S.)  115; 
and  see  specifically  as  to  curtesy  initiate, 
page  648  of  the  earlier  note  and  page  118  of 
the  later  note. 
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Messrs.  Dexter  B.  Potter  and  JSA\ 
A.  Stockwell,  for  plaintiff: 

The  curtesy  initiate  interest  ia  attachable 
by  a  creditor  of  the  husband  in  thia  state, 
under  the  laws  now  in  force. 

4  Cyc  562;  12  Cyc.  1015;  8  Am.  ft  Eng. 
Enc  Law,  2d  ed.  616;  Alderson,  Judicial 
Writs  &  Process,  p.  379;  Washb.  Real  Prop. 
6th  ed.  §§  347,  351;  1  Tiflfany,  Real  Prop. 
8  210;  Mattocks  ▼.  Steams,  0  Vt.  326; 
Teacle's  Estate,  6  Pa.  Co.  Ct.  653;  Day  t. 
Cochran,  24  Miss.  261 ;  Roberts  v.  Whiting, 
16  Mass.  189;  Van  Duzer  v.  Van  Duzer,  6 
Paige,  366,  31  Am.  Dec.  257;  Lang  t.  Hitch- 
cock, 99  111.  660;  McLellan  v.  Nelson,  27 
Me.  129;  Hitz  v.  National  Metropolitan 
Bank,  111  U.  6.  722,  28  L.  ed.  577,  4  Sup. 
Ct.  Rep.  613;  Johnson  v.  Chapman,  35  Conn. 
550;  Franklin  Sav.  Bank  v.  Greene,  14  R. 
L  3,  51  Am.  Rep.  336;  Briggs  T.  Titus,  13 
R.  L  136. 

Messrs.  Frederick  O.  Olney  and  Har- 
vey A.  Baker  for  defendants. 

Johnson,   J.*   delivered  the   opinion   of 

the  court: 

This  case  has  been  certified  to  this  court 
by  the  district  court  of  the  second  judicial 
district,  under  Gen.  Laws  1909,  chap.  298, 
§  4,  upon  the  following^  agreed  statement  of 
facts : 

"This  is  an  action  of  trespass  and  eject- 
ment, brought  by  Timothy  Carroll  against 
Alfred  A.  Sanford  and  Nicholas  Baker,  to 
recover  possession  of  the  following  premises, 
situate  in  the  village  of  Wakefield,  in  the 
town  of  South  Kingstown,  and  bounded  and 
described  as  follows:  'Northerly  on  Me- 
chanic street,  a  highway,  so  called,  one  hun- 
dred and  ten  (110)  feet;  easterly  on  land 
now  or  formerly  of  the  estate  of  John  Cas- 
well, deceased,  one  hundred  and  eight  (108) 
feet,  more  or  less,  to  land  of  the  Narragan- 
sett  Pier  Railroad  Company;  southerly  on 
land  of  said  railroad  company,  one  hundred 
and  ten  (110)  feet;  and  westerly  on  land 
now  or  formerly  of  the  estate  of  John  R. 
Clark,  deceased,  one  hundred  and  eight 
(108)  feet,  more  or  less,  in  the  line  of  the 
aforesaid  street  or  highway; — ^which  said 
premises  the  said  plaintiff,  Carroll,  alleges 
he  is  entitled  to  possession  of  for  the  life 
of  Alfred  A.  Sanford.  He  further  alleges 
that  said  defendants  are  tenants  at  suffer- 
ance of  the  aforedescribed  premises.  In  this 
case  it  is  agreed  by  and  between  the  parties 
thereto  that  the  facts  are  as  follows: 

"(1)  The  plaintiff,  Timothy  Carroll,  prior 
to  the  beginning  of  this  action,  to  wit,  on 
the  19th  day  of  May^  a.  d.  1910,  b^an  suit 
against  one  of  the  defendants,  to  wit,  Al- 
fred A.  Sanford,  and  attached  on  his  origi- 
nal therein  all  the  estate,  right,  title,  inter- 
est,  and   property   of   the   said  Alfred  A. 


1912. 


CARROLL  V.  SANFORD. 


1205 


Sanford  in  the  premiaea  described  in  this 
declaration.    On  the  2l8t  day  of  November, 

A.  D.  1910,  the  said  plailntiff,  Carroll,  ob- 
tained judgment  against  the  said  Alfred  A. 
Sanford  for  $4,122  and  costs;  on  the  6th 
day  of  February,  a.  d.  1911,  the  said  plain- 
tiff, Carroll,  levied  on  all  the  estate,  right, 
title,  interest,  and  property  which  said  AI* 
fred  A.  Sanford  had  at  the  time  of  the  at- 
tachment on  the  original  writ  in  the  prem- 
ises described  in  this  declaration,  by  virtue 
of  an  execution  issued  in  the  case  of  Tim- 
othy Carroll  v.  Alfred  A.  Sanford,  Wash- 
ington, No.  202,  which  said  execution  was 
returnable  May  28,  1911;  and  on  the  15th 
day  of  May,  a.  d.  1911,  the  said  plaintiff, 
Carroll,  caused  to  be  sold  on  execution  sale 
on  said  judgment  all  the  estate,  right,  title, 
interest,  and  property  of  the  said  Sanford 
in  the  premises  described  in  this  declara- 
tion, and  at  said  sheriff's  sale  the  said 
plaintiff,  Carroll,  became  the  purchaser 
thereof  and  took  a  sheriff's  deed  therefor, 
which  said  deed  was  recorded  on  June 
13,  1911,  in  the  records  of  land  evidence 
for  the  town  of  South  Kingstown,  in  Book 
38,  at  page  18. 

"(2)  At  the  time  of  the  attachment  of 
the  premises  described  in  this  declaration 
on  the  original  writ  in  the  case  of  Tim- 
othy Carroll  v,  Alfred  A.  Sanford,  Washing- 
ton, No.  202,  said  Alfred  A.  Sanford  was 
not  the  owner  in  fee  of  said  premises.  They 
were  purchased  entirely  with  the  money  of 
Ethel  B.  Sanfordi  wife  of  said  Alfred  A. 
Sanford,  in  1908,  and  stood  of  record  in 
truth  and  in  fact  as  her  property.  There 
were,  however,  issue  bom  alive  of  the  mar- 
riage between  Alfred  A.  Sanford  and  Ethel 

B.  Sanford,  capable  of  inheriting  the  prop- 
erty in*  event  of  the  death  of  said  Ethel  B. 
Sanford,  which  said  children  are  now  liv- 
ing. At  the  time  of  the  aforesaid  attach- 
ment Ethel  B.  Sanford  was  alive.  She  died 
on  the  8th  day  of  September,  1910,  intes- 
tate. Subsequent  to  the  aforesaid  attach- 
ment, and  to  the  said  demise  of  the  said 
Ethel  B.  Sanford,  but  before  the  levy  on  the 
premises  described  in  this  declaration  by 
the  said  plaintiff,  Carroll,  under  his  execu- 
tion, and  before  the  execution  sale  aforesaid, 
to  wit,  on  the  20th  day  of  September,  A.  D. 
1910,  the  said  Alfred  A.  Sanford  conveyed 
by  deed  all  his  right,  title,  and  interest  in 
the  premises  described  in  this  declaration  to 
the  other  of  these  defendants,  Nicholas 
Baker,  which  deed  was  recorded  the  20th 
day  of  September,  A.  d.  1910,  in  the  records 
of  land  evidence  of  the  town  of  South  Kings- 
town, in  Book  37,  at  page  521. 

"(3)  At  the  time  this  action  of  trespass 
and  ejectment  was  begun,  and  for  some  time 
prior  to  that  time,  said  Alfred  A.  Sanford 
was  in  possession  of  said  premises,  living 
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in  the  house  on  the  tract  in  question,  to- 
gether with  his  said  children.  Due  and 
legal  notice  to  quit  the  said  premises  on  or 
before  July  1,  1911,  was  served  on  the 
said  defendants  by  the  said  plaintiff,  Tim- 
othy Carroll. 

''Upon  the  aforesaid  agreed  statement  of 
facts  the  parties  pray  the  judgment  of  the 
court." 

The  question  of  law  involved  is:  Did 
Timothy  Carroll,  by  his  attachment  and 
subsequent  purchase  at  execution  sale  of 
the  interest  of  Alfred  A.  Sanford  in  the 
property  of  his  wife  in  question,  said  in- 
terest at  the  time  of  said  attachment  be- 
ing that  of  curtesy  initiate,  but  before 
said  sale  becoming  curtesy  consummate,  se- 
cure such  title  as  will  support  this  present 
action  against  the  said  Alfred  A.  Sanford 
and  his  grantee;  said  grant,  however,  hav- 
ing been  made  subsequent  to  the  attachment 
and  the  death  of  his  wife,  but  prior  to  the 
execution  sale? 

Section  1,  chap.  246,  Gen.  Laws  1909, 
provides  that  "the  real  estate,  chattels  real, 
and  personal  estate,  which  are  the  property 
of  any  woman  before  marriage,  or  which 
may  become  the  property  of  any  woman 
after  marriage,  or  which  may  be  acquired 
by  her  own  industry,  including  damages 
recovered  in  suits  or  proceedings  for  her 
benefit,  and  compensation  for  her  property 
taken  for  public  use,  and  the  proceeds  of 
all  such  property,  shall  be  and  remain  her 
sole  and  separate  property,  free  from  con- 
trol of  her  husband."  Under  said  chapter 
246,  Gen.  Laws  1909,  is  an  estate  by  cur- 
tesy initiate  attachable?  Section  1  pro- 
vides that  the  property  enumerated  "shall 
be  and  remain  her  sole  and  separate  prop- 
erty, free  from  control  of  her  husband.'* 
Section  8  provides:  "The  right  of  the  hus- 
band in  the  real  estate  of  the  wife  as  ten- 
ant by  the  curtesy  .  .  .  shall  not  be  im- 
paired by  the  provisions  of  this  chapter." 
Section  12  provides  that  "the  wife  or  her 
property  shall  not  be  liable  for  the  con- 
tracts or  the  torts  of  her  husband." 

The  first  married  women's  act  in  this 
state  appears  in  Pub.  Laws  1844,  at  page 
270,  entitled:  "An  Act  Concerning  the 
Property  of  Married  Women."  It  is  pro- 
vided by  the  1st  section  thereof  as  follows: 
"Section  1.  The  real  estate,  chattels  real, 
household  furniture,  plate,  jewels,  stock  or 
shares  in  the  capital  stock  of  any  incor- 
porated company  of  this  state,  or  debts  se- 
cured by  mortgage  on  property  within  this 
state,  which  are  the  property  of  any  woman 
before  marriage,  or  which  may  become  the 
property  of  any  woman  after  marriage^ 
shall  be  and  are  hereby  so  far  secured  to 
her  sole  and  separate  use,  that  the  same, 
and  the  rents,  profits,  and  income  thereof. 
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•hall  not  be  liable  to  be  attached,  or  in  any 
way  taken,  for  the  debts  of  the  husband, 
«ither  before  or  after  his  death,  and  upon 
the  death  of  the  husband  in  the  lifetime 
ot  the  wife^  shall  be  and  remain  her  sole 
and  separate  property."  The  words  "so  far 
secured  to  her  sole  and  separate  use,  that 
the  same,  and  the  rents,  profits,  and  income 
thereof,  shall  not  be  liable  to  be  attached, 
or  in  .any  way  taken,  for  the  debts  of  the 
husband,  either  before  or  after  his  death, 
«nd  upon  tiie  death  of  the  husband  in  the 
lifetime  of  the  wife,  shall  be  and  remain  her 
sole  and  separate  property,"  were  continued 
in  the  revision  of  1857,  in  §  1  of  chapter 
136  of  the  Revised  Statutes.  This  statute 
was  considered  in  Qreenwich  Nat.  Bank 
▼.  Hall,  11  R.  I.  124.  The  court  held  that 
the  husband's  tenancy  by  the  curtesy  initi- 
ate is  not  subject  to  attachment  for  the 
husband's  debts.  At  page  127  the  court, 
Durfee,  Ch.  J.,  says:  "The  statute  express- 
ly says  that  the  real  estate  which  is  the 
property  of  any  woman  before  marriage, 
or  which  may  become  her  property  after 
marriage,  shall  be  so  far  secured  to  her 
«ole  and  separate  use  that  the  same,  and 
the  rents,  profits,  and  income  thereof,  shall 
not  be  liable  to  be  attached  or  in  any  way 
taken  for  the  debts  of  the  husband,  either 
Oefore  or  after  his  death.  The  protection 
extends  to  the  real  estate  which  is  the 
property  of  a  woman  before  marriage,  to 
the  real  estate  which  may  become  her  prop- 
erty after  marriage,  and  to  all  the  rents, 
profits,  and  income  of  her  real  estate  of 
either  description.  Let  us  consider  the 
<lueetion  submitted  to  us,  first,  with  ref- 
erence to  the  feal  estate  which  is  her  prop- 
•erty  before  marriage.  Certainly  an  exemp- 
tion which  covers  the  real  estate  which  is 
"the  property  of  a  woman  before  marriage, 
iTOgether  with  all  the  rents,  profits,  and  in- 
'come  thereof,  leaves  nothing  to  be  attached; 
^or  any  interest  which  the  husband  acquires 
'therein  as  the  result  of  the  nmrriage  must 
!neces8ari]y  be  some  portion  of  the  real  es- 
tate, or  of  the  rents,  profits,  or  income 
thereof,  all  of  which  is  exempt.  Does  the 
real  estate  which  becomes  her  property  after 
marriage  stand  upon  any  different  footing? 
We  think  not.  The  two  descriptions  of 
property  are  coupled  in  the  same  sentence 
and  in  a  manner  ^which  shows  that  they 
were  both  intended  to  have  the  same  im- 
munity. That  which  is  protected  is  not  the 
real  estate  which  the  wife  has  at  the  time 
of  the  attachment,  but  the  real  estate  which 
was  her  property  before  or  which  becomes 
her  property  after  marriage.  And  this  con- 
struction, based  on  the  letter  of  the  stat- 
ute, is  in  keeping  with  its  spirit.  The  de- 
sign was  to  secure  the  estate  during  the  life 
«f  the  wife  from  molestation  by  the  credit- 
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f  ors  of  the  husband,  and  this  design  is 
promoted  by  holding  that  during  her  life 
he,  simply  as  husband,  has  no  interest  in 
ner  real  estate  which  can  be  attached  in 
any  suit  to  which  she  is  not  a  party." 

The  next  change  in  the  statute  appears  in 
the  revision  of  1872  (Gen.  Stat.  chap.  152, 
§  1):     "The  real  estate,  chattels  real,  and 
personal  estate^  which  are  the  property  of 
any  woman  before  marriage,  or  which  may 
become  the  property  of  any  woman   after 
marriage,  or  which  may  be  acquired  by  her 
own  industry,  shall  be  absolutely  secured  to 
her  sole  and  separate  use;  neither  the  same, 
nor  the  rents,  profits,  or  income  of  the  same, 
nor  any  part  thereof,  shall  be  liable  to  be 
attached,  or  in  any  way  taken,  for  the  debts 
of  tne  husband,  either  before  or  after  his 
death;  and  upon  the  death  of  the  husband 
in  the  lifetime  of  the  wife  shall  be  and  re- 
main  her  sole  and  separate  property."    This 
section  was  considered  in  Re  Voting  Laws, 
12  R.  I.  586.     The  opinion  stated  that  the 
law  of  1844  did  not  in  any  way  afifeet  the 
right  of  the  husband  to  vote  under  article 
2,  §  1,  of  the  Constitution,  upon  the  prop- 
erty of  his  wife,  so  long  as  she  left  him  in 
the  enjoyment  of  it.     Then  at  page   592: 
'*The  law  of  1844  remained  without   ma- 
terial   change   until   the   General    Statutes 
went  into  effect,  December  2,   1872.     The 
General  Statutes  introduced  an  important 
modification  by  enacting  that  the  real  prop- 
erty of  a  married  woman  'shall  be   abso- 
lutely secured  to  her  sole  and  separate  use* 
instead  of  'so  far  secured  to  her  sole  and 
separate  use  that  the  same,  and  the  rents, 
profits,   and   income  thereof,  shall   not  be 
liable  to  be  attached  or  in  any  way  taken 
for  the  debts  of  the  husband.'    It  is  true 
the  old  provision,  that  the  husband  may  re- 
ceive the  rents  and  profits  until  the  per- 
sons who  are  held  for  them  are  notified  in 
writing  by  the  wife  not  to  pay  them  to 
him  remains  unaltered.    But  this  does  not 
authorize  us  to  conclude  that  the  modifica- 
tion is  of  no  effect.    It  is  easy  to  eonstme 
that  provision  as  being  simply  in  the  nature 
of  a  license  or  permission  from  his  wife, 
which  may  be  presimied  until  it  is  expressly 
repudiated  or  revoked.     But  there  can  be 
no    estate    by    marital    right    in    property 
which  is  absolutely  secured  to  the  sole  and 
separate  use  of   the  wife.     The  estate  is 
utterly  incompatible  with  so  exclusive  an  ' 
appropriation.     See  Martin  v.  Pepall,  6  R. 

1.  92,  94.  Nothing  remains  for  the  hus- 
band which  he  can  really  call  his  own.  We 
think,  therefore,  that  no  husband  who  hss 
married  since  December  2,  1872,  or  whose 
wife  has  acquired  the  property  on  which 
he  claims  the  right  to  vote  since  December 

2,  1872,  can  be  entitled  to  vote  under  article 
2,  §  1,  simply  as  tenant  by  marital  right." 
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The  opinion  held  that  the  new  statute  did 
not  retroact,  bo  as  to  destroy  an  estate  hj 
marital  right  previously  acquired,  and  thus 
•disfranchise  the  tenant,  and  that  therefore 
«n7  person  who  had  acquired  a  right  to  vote 
previous  to  December  2,  1872,  as  tenant  by 
marital  right,  and  a  fortiori,  as  tenant  by 
the  curtesy  initiate,  was  not  affected  in  his 
right  by  the  new  statute  which  then  went 
into  effect.  The  opinion  then  proceeds: 
**One  other  question  remains  to  be  consid- 
ered, namely :  Can  a  husband  who  has  mar- 
ried since  December  2,  1872,  or  whose  wife 
has  acquired  the  property  on  which  he 
claims  the  right  to  vote  since  December  2, 
1872,  be  entitled  to  vote  under  article  2, 
I  1,  if  he  has  had  issue  by  her  capable  of 
inheriting  it?  The  new  statute  (Gen.  Stat. 
IR.  1.]  chap.  152,  8  14)  provides  that  the 
right  of  the  husband  in  the  real  estate  of 
the  wife  as  tenant  by  curtesy  shall  not  be 
impaired.  But  this  cannot  mean  that  this 
right  as  tenant  by  the  curtesy  initiate 
shall  not  be  impaired;  for  the  absolute  ap- 
propriation to  the  use  of  the  wife  necessarily 
excludes  that  right,  as  well  as  the  mere 
marital  title.  It  means,  doubtless,  that 
tenancy  by  the  curtesy  in  its  stricter  sense, 
aa  consummate  by  the  death  of  the  wife, 
shall  not  be  impaired."  The  opinion  then 
considers  the  question  whether  the  right  to 
vote  is  lost. 

'ihe  statute  remained  unchanged  in  the 
Public  Statutes  of  1882,  but  appeared  in  its 
present  form  in  Gen.  Laws  1896.  Under 
the  provisions  of  the  present  statute  (Gen. 
Laws  1909,  chap.  246,  §  1),  it  is  provided 
that  the  property  of  the  wife,  enumerated, 
"'shall  be  and  remain  her  sole  and  separate 
property,  free  from  the  control  of  her  hus- 
band.'' We  think  this  secures  the  property 
to  her  separate  use  as  effectively  as  the 
words  of  chapter  152,  §  1,  Gen.  Statutes 
1872,  viz,:  ''Shall  be  absolutely  secured  to 
her  sole  and  separate  use."  The  express 
provision  that  the  property  "shall  not  be 
liable  to  be  attached,  or  in  any  way  taken, 
for  the  debts  of  the  husband,"  is  not  in  the 
present  statute.  Section  12  of  said  chap- 
ter, however,  provides  that  "the  wife  or  her 
property  shall  not  be  liable  for  the  con- 
tracts or  the  torts  of  her  husband."  The 
provision  of  §  8,  that  "the  right  of  the  hus- 
band in  the  real  estate  of  the  wife  as  ten- 
,  ant  by  the  curtesy  .  .  .  shall  not  be  im- 
paired by  the  provision  of  this  chapter," 
does  not  enlarge  the  right  of  tenancy  by  the 
curtesy  beyond  what  it  was  under  the  stat- 
ute under  consideration  in  Re  Voting  Laws, 
fiupra,  where  at  page  593,  the  opinion  says: 
^'The  new  statute  (Gen.  Stat.  [R.  I.]  chap. 
152,  §  14),  provides  that  the  right  of  the 
husband  in  the  real  estate  of  the  wife  as 
tenant  by  curtesy  shall  not  be  impaired. 
40  L.R.A,(N.S.) 


But  this  cannot  mean  that  this  right  aa 
tenancy  by  the  curtesy  initiaii*  shall  not  be 
impaired;  for  the  absolute  appropriation  to 
the  use  of  the  wife  necessarily  excludes 
that  right,  as  well  as  the  mere  marital  title. 
It  means,  doubtless,  that  tenancy  by  the 
curtesy  in  its  stricter  sense,  as  consum- 
mate by  the  death  of  the  wife,  shall  not  be 
impaired." 

We  are  of  the  opinion  that  under  chapter 
246,  Gen.  Laws  1909,  an  estate  of  tenancy 
by  the  curtesy  initiate  is  not  attachable. 
As  the  defendant  Alfred  A.  Sanford  at  the 
time  of  the  attachment  merely  had  an  es- 
tate by  the  curtesy  initiate,  the  plaintiff 
took  nothing  by  his  purchase  at  the  execu- 
tion sale  of  the  right,  title,  interest,  and 
property  which  said  Alfred  A.  Sanford  had 
at  the  time  of  the  attachment  in  the  prem- 
ises described  in  the  declaration,  and  there- 
fore acquired  no  title  to  said  premises 
which  will  support  this  action  of  trespass 
and  ejectment. 

Decision  for  the  defendants  for  costa. 
The  papers  in  the  case  will  be  sent  bade  to 
the  District  Court  of  the  Second  Judicial 
District^  with  the  decision  of  this  court 
certified  thereoui  for  further  proceedings. 


WASHINGTON  SUPRE»fB  COURT* 
(In  Banc.) 

A.  D.  Mcknight 

v. 
ROBERT  T.  HODGE,  Sheriff. 

(55  Wash.  289,  104  Pac  504.) 

Peddlers  —  license  —  discrimination. 

1.  No  unconstitutional  impairment  of  the 
privileges  and  immunities  of  peddlers  in 
general  occurs  by  compelling  them  to  pay 
a  license  fee  from  which  peddlers  of  farm 
products,  books,  periodicals,  and  newspa- 
pers are  exempted,  since  the  classification 
upon  which  the  difference  depends  is  not 
wholly  without  reason. 

Same  —  local  discrimination. 

2.  An  exemption  from  the  general  law 
requiring  peddlers  to  pay  a  license  fee,  of 
those  operating  in  towns  whose  ordinances 
regulate  such  licenses,  does  not  effect  an 
unconstitutional  impairment  of  the  privi- 
leges and  immunities  of  those  operating 
elsewhere. 

Note,  —  Right  to  discriminate  hetiveen 
harmless  articles  in  legislation  regu' 
lating  peddlers. 

The  early  cases  upon  the  question  of  the 
right  to  discriminate  between  harmless  ar- 
ticles in  legislation  regulating  peddlers  are 
gathered  in  the  note  to  State  v.  Wright,  21 
L.R.A.  (N.S.)  349,  and  the  present  note  is 
merely  supplemental  to  that.  It  will  be 
noticed   that   these    notes    are   limited    to 
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Same  —  uneqiial  fees  ^  Talldlty. 

3.  The  difference  between  the  minimum 
of  $100  and  the  maximum  of  $300  in  fees 
charged  peddlers,  according  to  whether  they 
travel  on  foot  or  by  different  classes  of  con- 
veyances, is  not  so  unequal  as  to  render  the 
statute  imposing  them  void. 

Statute  ^  repugnant  provisions  —  va- 
lldlty. 

4.  A  proviso  in  a  statute  requiring  the 
issuance  of  peddler's  licenses  for  one  year, 
to  the  effect  that  they  shall  terminate  on  the 
second  Monday  of  January  succeeding  the 
year  in  which  they  are  issued,  is  void  for 
repugnancy. 

Peddlers  —  license  —  excess. 

5.  A  peddler's  license  fee  of  from  $100  to 
$300  is  not  excessive,  where  the  intent  is  to 
exercise  the  taxing  as  well  as  the  police 
power. 

(October  10,  1909.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  petitioner's  release  from 
the  custody  of  the  sheriff  of  King  County, 
to  which  he  had  been  committed  for  ped- 
dling  without    a   license,    in    violation   of 
law.     Writ  denied. 
The  facts  are  stated  in  the  opinion. 
Mr.  Charles  D.  Fullen,  for  petitioner: 
The  law  under  which  petitioner  was  ar- 
rested  is  unconstitutional. 


Kansas  City  ▼.  Overton,  68  Kan.  560, 
75  Pac.  549;  Moore  v.  St.  Paul,  48  Minn. 
331,  61  N.  W.  219;  Citizens'  Sav.  &  L. 
Asso.  V.  Topeka,  20  Wall.  655,  22  L.  ed. 
455;  Re  Aubrey,  36  Wash.  308,  104  Am. 
St.  Rep.  952,  78  Pac.  900,  1  Ann.  Gas.  927; 
State  ex  rel.  Richey  v.  Smith,  42  Washu 
237,  5  L.R.A.(N.S.)  674,  114  Am.  St.  Rep. 
114,  84  Pac.  851,  7  Ann.  Cas.  577;  State 
Railroad  Tax  Cases,  92  U.  S.  575,  612,  23 
L.  ed.  669,  673;  Re  Camp,  38  Wash.  393, 
80  Pac.  547;  State  ex  rel.  Luria  v.  Wag- 
ener,  69  Minn.  206,  38  L.R.A.  677,  65  Am. 
St.  Rep.  565,  72  N.  W.  67;  Rosenbloom 
V.  State,  64  Neb.  342,  57  L,R.A.  922,  89 
N.  W.  1053;  State  v.  Whitcom,  122  Wis. 
110,  99  N.  W.  468;  State  v.  Garbroaki,  111 
Iowa,  496,  56  L.R.A.  570,  82  Am.  St.  Rep. 
524,  82  N.  W.  959;  State  v.  Shedroi,  75 
Vt.  277,  63  L.R.A.  179,  98  Am.  St.  Rep. 
825,  54  Atl.  1081,  15  Am.  Crim.  Rep.  129; 
Laurens  v.  Anderson,  75  S.  C.  62,  117  Am. 
St  Rep.  885,  55  S.  E.  136,  9  Ann.  Cas. 
1003;  State  v.  Montgomery,  94  Me.  192, 
80  Am.  St.  Rep.  386,  47  Atl.  166,  15  Am. 
Crim.  Rep.  117;  State  ex  rel.  Board  of 
Education  v.  Brown,  97  Minn.  402,  5  L.R.A. 
(N.S.)  327,  106  N.  W.  477;  State  v. 
Wright,  53  Or.  344,  21  L.R.A.(X.S.)  349. 
100  Pac.  296;  State  v.  Bayer,  34  Utah, 
257,    19   L.R.A.(N.S.)    297,   97    Pac.    129; 


cases  where  the  claim  of  discrimination  is 
based  upon  the  nature  of  the  articles  to  be 
peddled. 

In  Ex  parte  Crowder,  171  Fed.  250,  a 
statute  requiring  peddlers  to  secure  licens- 
es, but  exempting  peddlers  of  agricultural 
or  farm  producto,  books,  periodicals,  or 
newspapers,  and  those  within  the  limits  of 
cities  or  towns  bavin?  ordinances  regulat- 
ing the  sale  of  goods  by  peddlers,  was  held 
not  to  deprive  persons  of  the  equal  protec- 
tion of  the  law.  The  court  said:  "The  ex- 
emptions are  manifestly  designed  to  avoid 
unreasonable  interference  with  business  of 
a  class  of  peddlers  who  are  the  least  objec- 
tionable, or  with  peddling  in  cities,  where 
local  regulations  obviate  the  necessity  for 
legislation  by  the  state.  Otherwise  the  statr 
ute  is  general  in  its  application,  it  bears 
evenly  upon  all  peddlers,  without  discrim- 
inating against  persons,  whether  residents 
or  nonresidents  of  the  state,  nor  against 
commodities,  whether  produced  within  the 
state  or  imported  from  other  states  or 
countries.  Therefore  it  is  not  a  statute 
which  will  deprive  any  person  or  class  of 
persons  of  equal  protection  of  the  laws,  nor 
create  an  invidious  burden  upon  interstate 
or  foreign  commerce." 

In  State  v.  Whitcom,  122  Wis,  110,  99 
N.  W.  468,  a  statute  which  exempted,  among 
others,  dealers  in  agricultural  implements 
maintaining  permanent  places  of  business, 
keepers  of  retail  meat  markets,  fish  dealers, 
and  sellers  of  fruit  or  vegetables  in  cities 
of  certain  classes,  was  held  to  deny  a  ped- 
40  L.R.A.(N.S.) 


dler  of  teas  and  coffees  the  equal  protection 
to  which  the  Federal  and  state  Constitu- 
tions entitled  him,  whether  the  purpose  of 
such  act  was  taxation  or  a  regulation  of 
conduct.  The  court  said:  "Other  glaring 
false  classification  is  presented  by  the  ex- 
emption of  dealers  in  agricultural  imple- 
ments maintaining  permanent  places  of  busi- 
ness, or  keepers  of  retail  meat  markets,  or 
fish  dealers,  and  sellers  of  fruits  or  vege- 
tables in  cities  of  the  first  class,  selling 
their  respective  wares.  What  consideration 
of  public  welfare  could  exclude  a  retail  gro- 
cer from  peddling  his  wares,  while  permit- 
ting the  keeper  of  an  adjoining  meat  market 
to  peddle  perhaps  the  same  articles,  er  ex- 
empt the  dealer  in  plows  from  the  restric- 
tion placed  on  the  dealer  in  paints,  fence 
wire,  or  any  other  merchandise,  we  confes.s 
our  inability  to  discover.  Under  this  act 
the  agent  of  this  appellant's  employer  and 
an  agent  of  the  keeper  of  a  nearby  meat 
market  may  start  together  on  the  same 
vehicle,  each  with  his  samples, — ^tea,  coffee, 
sugar  in  one  satchel,  ham,  bacon,  cured 
meats,  and  lard  in  the  other;  may  visit  the 
same  farmer,  in  the  same  vehicle,  one  take 
an  order  for  coffee  and  sugar,  the  other 
for  lard  and  bacon.  The  first  is  a  criminal, 
the  other  not.  .  .  .  The  illustration 
leaves  nothing  to  be  said.  It  is  discrimina- 
tion between  individuals  of  the  same  dass, 
not  between  legitimate  classes." 

And  a  statute  authorizing  the  mayor  and 
certain  other  officers  to  issue  a  license,  "to 
such  persons  as  they  find  proper  persons  t» 
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Ex  parte  Snyder,  10  Idaho,  682,  68  L.K.A. 
708,  79  Pac.  819;  State  v.  Conlon,  65  Conn. 
478,  31  L.R.A.  55,  48  Am.  St.  Rep.  227, 
33  Atl.  519;  Re  Yot  Sang,  75  Fed.  983; 
Hood  River  Lumbering  Co.  v.  Wasco  Coun- 
ty, 35  Or.  498,  57  Pac.  1017;  Minneapolis 
Brewing  Co.  v.  McGillivray,  104  Fed.  258; 
Robbins  y.  Taxing  Dist.  120  U.  S.  489,  30 
L.  ed.  694,  1  Inters.  Com.  Rep.  45,  7  Sup. 
Ct.  Rep.  592;  Asher  y.  Texas,  128  U.  S. 
129,  32  L.  ed.  368,  2  Inters.  Com.  Rep.  241, 
9  Sup.  Ct.  Rep.  1;  Brennan  v.  Titusville, 
153  U.  6.  289,  38  L.  ed.  719,  4  Inters.  Com. 
Rep.  658,  14  Sup.  Ct  Rep.  829;  Caldwell  v. 
North  Carolina,  187  U.  S.  622,  47  L.  ed. 
336,  23  Sup.  Ct  Rep.  229;  Norfolk  &  W. 
R.  Co.  V.  Sims,  191  U.  S.  441,  48  L.  ed. 
254,  24  Sup.  Ct  Rep.  151;  Gulf,  C.  &  S. 
F.  R,  Co.  V.  Ellis,  166  U.  S.  150,  165,  41 
L.  ed.  666,  671,  17  Sup.  Ct  Rep.  266;  State 
V.  Gardner,  58  Ohio  St.  599,  41  L.R.A.  689, 
65  Am.  St  Rep.  785,  61  N.  E.  136;  Even- 
son  V.  Spaulding,  9  L.R.A.(N.S.)  904,  82 
C.  C.  A.  263,  150  Fed.  617;  Re  Grice,  79 
Fed.   627. 

Messrs.  George  F.  Vandeveer  and  Mer- 
rltt,  Oswald,  &  Merritt,  for  defendant: 

The  law  requiring  a  peddler's  license  does 
not  discriminate  against  any  class. 

Bacon  v.  Locke,  42  Wash.  215,  83  Pac. 
721,  7  Ann.  Cas.  589;  Emert  y.  Missouri, 


156  U.  S.  296,  39  L.  ed.  430,  5  Inters.  Com. 
Rep.  68,  15  Sup.  Ct.  Rep.  367;  Singer  Mfg. 
Co.  V.  Wright,  97  Ga.  114,  35  L.R.A.  497, 
25  S.  £.  249;  Ex  parte  Haskell,  112  Cal. 
412,  32  L.RA.  527,  44  Pac.  725;  Warren 
V.  Geer,  117  Pa.  207,  11  Atl.  415;  Banta 
V.  Chicago,  172  111.  204,  40  L.R.A.  611, 
60  N.  E.  233;  People  v.  Smith,  147  Mich. 
391,  110  N.  W.  1102;  State  v.  Montgomery, 
92  Me.  433,  43  Atl.  13;  StuU  v.  DeMattos, 
23  Wash.  71,  51  L.R.A.  892,  62  Pac.  451; 
Fleetwood  v.  Read,  21  Wash.  547,  47  L.R.A. 
205,  58  Pac.  665;  Re  Garfinkle,  37  Wash. 
650,  80  Pac.  188;  Re  Yot  Sang,  75  Fed. 
983;  Re  Camp,  38  Wash.  393,  80  Pac.  547; 
Ex  parte  Crowder,  171  Fed.  251;  Kehrer 
V.  Stewart,  197  U.  S.  60,  49  L.  ed.  663,  25 
Sup.  Ct  Rep.  403;  Armour  Packing  Co.  v. 
Lacy,  200  U.  S.  226,  50  L.  ed.  451,  26 
Sup.  Ct  Rep.  232. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  application  for  a  writ  of  ha- 
beas corpus.  The  questions  involved  have 
been  presented  to  IJie  court  by  oral  argu- 
ment and  briefs  of  counsel,  upon  an  order  to 
show  cause  why  the  writ  should  not  issue. 
The  petitioner  is  held  in  custody  by  the 
sheriff  of  King  county,  upon  a  charge  of 
peddling  without  having  a  license   there- 


engage  in  a  temporary  or  transient  busi- 
ness/' for  a  fee  not  less  than  $1  nor  more 
that  $100,  as  the  authority  issuing  such  li- 
cense may  direct,  and  making  such  business 
when  imlicensed  a  misdemeanor,  except  in 
the  sale  of  products  of  a  farm  or  the  sea,  is, 
so  far  as  it  applies  to  ordinary  and  lawful 
business,  a  violation  of  the  Bill  of  Rights, 
declaring  that  all  men  "are  equal  in  rights, 
and  that  no  man  or  set  of  men  is  entitled 
to  exclusive  public  emoluments  or  privileges 
from  the  community."  State  v.  Conlon,  65 
Conn.  478,  31  L.R.A.  55,  48  Am.  St.  Rep. 
227,  33  Atl.  519. 

In  State  v.  Miller,  64  Or.  381,  103  Pac 
519,  where  a  statute  was  involved  which  re- 
quired itinerant  venders  or  hawkers  of  any 
drug,  nostrum,  ointment,  or  application  of 
any  kind  for  the  treatment  of  any  disease 
or  injury  to  procure  a  license,  the  court  re- 
viewed the  decision  in  State  v.  Wright,  53 
Or.  344,  21  L.R.A.(N.S.)  349,  100  Pac.  296, 
where  it  was  held  that  an  act  requiring  one 
engaged  in  peddling  any  of  two  or  three 
harmless  articles  to  pay  a  large  fee  for  a 
license,  while  it  permitted  peddlers  of  other 
articles,  whether  harmless  or  not,  to  peddle 
without  limitation,  was  void  as  class  legisla- 
tion, and  said:  "Mr.  Justice  Bean,  who  de- 
livered the  opinion,  was  careful  to  state  at 
the  very  threshold  of  the  discussion  of  the 
question  that  it  was  important  to  note  that 
the  case  he  was  considering  did  not  involve 
the  right  of  the  state  to  regulate  the  sale  of 
articles  which  are,  or  may  be,  injurious  to 
the  public  health  or  morals.  It  was  ex- 
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pressly  conceded  that  the  legislature  may  in 
such  laws  divide  peddlers  into  different 
classes ;  but  it  was  held  that  the  classifica- 
tion must  be  on  some  reasonable  basis,  and 
the  law  when  enacted  must  apply  alike  to 
all  engaged  in  the  business  or  occupation. 
Reasonable  regulation  by  law  of  the  sale  of 
drugs,  medicines,  and  poisons  by  retailers 
has  been  uniformly  upheld  as  a  valid  exer- 
cise of  police  power.  14  C^c.  1079.  The  ob- 
ject of  such  laws  is  the  protection  of  public 
health  (Com.  v.  Zacharias,  181  Pa.  126,  37 
Atl.  185 ) ;  and  statutes  requiring  itinerant 
venders  of  drugs,  who  publicly  profess  to 
cure  diseases  thereby,  to  pay  a  license  fee, 
have  been  upheld  upon  the  same  grounds 
(14  Cyc.  1083;  State  use  of  Iowa  Commis- 
sion V.  Gouss,  85  Iowa,  21,  51  N.  W.  1147 ) . 
There  is  certainly  a  reasonable  distinction 
to  be  made  between  the  sale  of  stoves,  rang- 
es, wagons,  carriages,  fanning  mills,  on  the 
one  hand,  and  drugs,  nostrums,  ointments, 
and  applications  for  the  treatment  of  dis- 
eases and  injuries.  The  former  are  harmless 
and  have  no  hidden  power  liable  to  injure 

Imblie  health,  while  the  composition  of  the 
atter  is  generally  secret,  and  frequently 
contains  deleterious  elements  unknown  to 
the  purchasers*  The  distinction  arises  from 
the  inherent  quality  of  the  articles  vended, 
and  not  from  the  character  of  the  persons 
vending  them." 

As  to  discrimination  against  nonresidents 
by  statute  or  municipal  ordinance  imposing 
license  or  occupation  tax,  see  note  to  State 
T.  WilHams,  ante,  279.  J.  T.  W. 


ground  of  illegality  urged  agaiiut  the  de- 
tention of  the  petitioner  U  that  the  law 
under  which  he  ii  charged  is  in  violatt 
of  his  righta  under  the  atate  and  Federal 
Const] tut ioDB.  The  proyislons  of  the  law, 
BO  far  ae  inTolved  by  the  questiona  pre- 
sented, are  ob  followg: 

"Section  1.  The  term  'peddler,'  for  the 
purpose  of  this  act,  abajl  be  construed  to 
include  all  perBons,  both  principals  and 
Bgeuts,  who  go  from  place  to  place  and 
house  to  house,  carrying  for  sale,  or  oDef' 
ing  for  sale,  or  exposal  for  sale,  goods, 
wares,  or  merchandise ;  Provided,  that  noth- 
ing in  this  act  shall  apply  to  peddlers  in 
agricultural  or  farm  products;  And  prO' 
vided  further,  that  nothing  in  this  act  ahall 
apply  to  peddlers  within  tb«  limits  of  any 
city  or  town  which  by  city  ordinance  regu- 
lates the  sale  of  goods,  wares,  or  merchan- 
dise by  peddlers:  And  provided  further, 
tiiat  nothing  in  this  act  shall  apply  to  ven- 
ders of  books,  periodicals,  or  newspapers." 

'■Sec.  3.  Every  peddler,  whether  princi- 
pal or  agent,  shall,  before  commeneiug  busi- 
ness in  any  county  of  the  state,  make  ap- 
plication in  writing  and  under  oath  to  the 
county  treasurer  for  the  county  in  which 
he  proposes  to  make  sales,  for  a  county 
license.  Such  application  must  stats  the 
names  and  residences  of  the  owners  or  par- 
ties in  whose  interest  said  business  is  con- 
ducted, and  sball  state  the  number  of 
horses  and  Tebicles  to  be  used  by  him,  and 
at  the  same  time  shall  file  a  true  state- 
ment under  oath  of  the  quantity  and  value 
of  the  stock  of  goods,  wares,  and  merchan- 
dise that  is  In  tiie  county  for  sal?  or  to  he 
kept  or  exposed  for  sale  in  said  county, 
and  shall  at  the  same  time  make  special 
deposit  of  tSQO  with  the  county  treasurer 
aforesaid,  and  shall  pay  the  said  treasurer 
the  county  license  fee  as  follows  r  (1) 
Peddler  on  foot,  $100.  (2)  Peddler  with 
one  horse  and  a  wagon,  $1E0.  (3)  Ped- 
dler with  two  horses  and  a  wagon,  $250. 
(4)  Peddler  with  any  other  conveyance, 
«300.  The  county  treasurer  shall  thereup- 
on issue  to  said  applicant  a  peddler's  li- 
cense, authorizing  him  to  do  business  in 
the  county  aforesaid  for  the  term  of  one 
year  from  the  date  thereof ;  Provided, 
that  the  license  issued  under  and  by  Tirtue 
of  this  act  shall  expire  by  limitation  on 
the  second  Monday  of  January  succeeding 
the  year  of  which  said  license  was  issued. 
Every  county  lic.'inse  shall  contain  a  copy 
of  the  application  therefor  and  shall  not 
be  transferable,  and  shall  not  authorize 
more  than  one  person  to  sell  goods  aa  a 
40  i:,E.A.(N.S.) 


Section  4  provides  for  records  and  fliM  ti 
licenses. 

"Sec.  5.  Upon  the  expiration  and  retnm 
of  each  county  license,  the  county  treaanrer 
shall  cancel  the  same,  indorse  thereon  tba 
cancelation  thereof,  and  place  the  some  on 
Sle.  He  shall  then  hold  the  special  deposit 
of  the  licensee  thereunder  for  a  period  of 
ninety  days  from  the  date  of  said  cancela- 
tion, and  after  satisfying  any  and  all 
claims  made  upon  the  same  in  the  section 
next  following,  shall  return  said  deposit 
or  such  portion  of  the  same,  if  any,  at 
may  remain  in  his  hands,  to  the  licensee. 

"Sec.  S.  Each  deposit  made  with  the 
county  treaaurer  of  any  county  in  this  atale 
shall  be  subject  to  all  taxea  legally  charge- 
able to  aame,  to  attachment  and  execution 
on  behalf  of  the  creditors  of  the  licensee 
whose  claims  arise  in  connection  with  the 
business  done  under  his  county  license,  and 
the  treasurer  may  Iw  held  to  ansvrer  ai 
trustee  In  any  civil  action  in  contract  or 
tort,  brought  against  any  licensee,  and  •hall 
pay  over,  under  order  of  the  court  or  apoa 
execution,  such  amount  of  money  •«  the 
licensee  may  be  chargeable  with  upon  tin 
Rati  determination  of  the  case-  Such  de- 
posit shall  also  be  subject  to  the  payment 
of  any  and  all  fines  and  penaltiea  iacojTed 
by  the  licensee  through  violations  of  the 
provisions  of  the  preceding  sections,  snd 
which  shall  be  a  lien  upon  some,  and  sball 
be  collected  in  the  manner  provided  by 
law." 

Learned  counsel  for  the  petitioner  eon- 
tends  that  this  law  is  repugnant  to  §  IS, 
art.  1,  of  our  state  Constitution,  which 
provides:  "No  law  shall  be  passed  grant- 
ing to  any  citizen  [or]  claas  of  citizens 
.  ,  .  privileges  or  immunities  which,  up- 
on t^e  same  terms,  shall  not  equally  be- 
long to  all  citizens;"  and  is  also  repDf- 
nant  to  the  14th  Amendment  of  the  Coft- 
stitutton  of  the  United  States,  which  in 
substance  -  secures  the  same  equal  rights. 
It  is  argued  that,  since  privileges  and  im- 
munities ore  1^  the  terms  of  this  Isw 
granted  to  peddlers  of  agricultural  prod- 
ucts, books,  periodicals,  and  newspaper*, 
which  ar«  withheld  from  peddlers  of  other 
articles,  by  exacting  a  license  fee  from  tbt 
latter,  and  not  from  the  former,  such  priri- 
legca  and  immunities  are  therefore  uot  ac- 
corded to  all  upon  the  same  terms.  Tbii 
argument  is  based  upon  tbe  aaanmptioa 
that  alt  peddlers  are  necessarily  in  tbt 
same  class,  and  that  the  legislktnre  has 
no  power  to  recognize  subclasses  within 
the  general  class,  but  must  grant  privileges 
or  immunities  to,  or  withhold  them  from. 
all  peddlers  alike.    It  may  be  conceded  that 
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the  discrimination  betwMn  the  classes  must 
rest  upon  some  reasonable  ground  of  dif- 
ference, and  that  such  difference  must  have 
«ome  relation  to  the  business,  and  not  be 
«  mere  difference  in  the  persons  placed  in 
the  respective  classes  or  subclasses,  which 
is  entirely  foreign  to  the  business,  such  as 
a  difference  in  citizenship  (Bacon  v.  Locke, 
42  Wash.  216,  83  Pac.  721,  7  Ann.  Cas. 
580;  State  v.  Montgomery,  94  Me.  193,  80 
Am.  St.  Rep.  386,  47  Atl.  166,  16  Am. 
Crim.  Rep.  117;  Simrall  ▼.  Covington,  90 
Kj.  444,  9  L.R.A.  666,  29  Am.  St.  Rep. 
398,  14  S.  W.  369),  or  a  difference  by  rea- 
flon  of  previous  military  service  (Laurens 
V.  Anderson,  76  S.  C.  62,  117  Am.  St.  Rep. 
985,  65  S.  E.  136,  9  Ann.  Cas.  1003;  State 
V.  Garbroski,  111  Iowa,  496,  66  L.R.A.  670, 
82  Am.  St.  Rep.  624,  82  N.  W.  969;  State 
V.  Shedroi,  76  Vt.  277,  63  L.R.A.  179,  98 
Am.  St.  Rep.  826,  64  Atl.  1081,  16  Am. 
Crim.  Rep.  129). 

In  all  such  cases  it  will  be  noticed  the 
difference  used  as  a  basis  for  classification 
has  no  more  relation  to  the  business  or 
proper  purpose  of  the  legislation  than  if  it 
were  a  distinction  based  upon  a  difference 
in  the  color  of  hair  or  eyes  of  the  persons 
sought  to  be  put  into  the  different  classes. 
In  the  case  of  Lasher  v.  People,  183  111. 
226,  47  L.R.A.  802,  76  Am.  St.  Rep.  103, 
55  N.  E.  663,  16  Am.  Crim.  Rep.  108,  where 
commission  merchants  dealing  in  certain 
farm  products  were  required  to  be  licensed, 
while  those  dealing  in  certain  other  farm 
products  were  exempt  from  the  law,  the 
court  said:  '^t  is  first  argued  that  the 
statute  is  invalid  as  discriminating  be- 
tween commission  merchants,  because  it  ex- 
cepts  those  who  deal  in  grain,  live  stock, 
and  dressed  meats.  The  claim  is  that  prod- 
uce commission  merchants  constitute  a 
class,  and  that  the  legislature  must  re- 
quire a  license  from  all  or  none.  This 
objection  to  the  law  is  not  valid.  The  leg- 
islature have  power  to  form  classes  for  the 
purpose  of  police  regulation,  if  they  do  not 
arbitrarily  discriminate  between  persons  in 
substantially  the  same  situation.  The  dis- 
crimination must  rest  upon  some  reason- 
able ground  of  difference,  but  the  classifi- 
cation in  this  case  is  a  natural  one.  The 
commission  merchants  dealing  in  the  kinds 
of  produce  named  in  this  act,  which  con- 
stitute the  small  products  of  the  farm,  are 
of  a  different  class  from  those  who  transact 
business  in  the  great  markets  for  the  sale 
of  grain,  live  stock,  and  dressed  meats." 

In  the  case  of  State  v.  Evans,  130  Wis. 
.S81,  110  N.  W.  241,  in  answering  the  con- 
tention that  a  law  requiring  pharmacists  to 
be  licensed  in  towns  of  500  population  or 
more,  and  not  elsewhere  in  the  state,  was 
unconstitutional  as  class  legislation,  touch- 
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ing  the  power  of  the  legislature  to  define 
the  class  upon  which  the  law  should  oper- 
ate, the  court  said:  "Doubtless  this  law, 
like  all  other  police  laws,  presents  classi- 
fication, and  we  are  confronted,  at  in  the 
case  of  every  such  law,  with  the  duty  to 
consider  the  relationship  of  the  distinctions 
between  the  classes  to  the  subject  of  the 
legislation.  Of  course  there  must  be  such 
relationship.  A  mere  arbitrary  distinction, 
in  nowise  relevant  to  the  subject  of  legisla- 
tion, will  not  justify  a  departure  from  that 
equal  protection  of  the  laws  commanded 
by  the  14th  Amendment  to  the  Federal  Con- 
stitution, nor  that  equality  before  the  law 
commanded  by  I  1,  art.  1,  of  the  Wiscon- 
sin Constitution.  It  is  unnecessary,  and 
probably  futile,  to  attempt  again  to  state 
those  rules  as  to  classification  in  legisla- 
tion which  have  been  phrased  so  often  to 
the  utmost  of  the  ability  of  the  judges 
writing  the  opinions.  The  citation  of  a 
few  illustrative  cases  will  suffice:  Adams 
V.  Beloit,  106  Wis.  363,  47  L.R.A.  441,  81 
N.  W.  869;  State  ex  rel.  Kellogg  v.  Cur- 
rens,  111  Wis.  431,  436,  56  L.R.A.  262,  87 
N.  W.  661;  Black  v.  State,  113  Wis.  206, 
219^  90  Am.  St.  Rep.  853,  89  N.  W.  522; 
State  ex  rel.  Risch  v.  Policemen's  Pension 
Fund,  121  Wis.  44,  54,  98  N.  W.  954; 
State  V.  Whitcom,  122  Wis.  110,  119,  99 
N.  W.  468;  Bingham  v,  MilwsTukee  County, 
127  Wis.  344,  106  N.  W.  1071.  That  there 
are  distinctions  between  large  and  dense 
communities  and  small  and  sparser  ones 
as  separate  classes  is,  of  course,  obvious. 
That  such  differences  are  germane  and  rele* 
vant  to  some  purposes  of  legislation  has 
been  declared,  almost  without  limit,  by 
courts.  Smith  ▼.  Burlington,  128  Wis.  336, 
109  N.  W.  79,  and  cases  there  cited.  But, 
as  remarked  in  that  ease,  each  new  exercise 
of  the  power  of  police  regulation  presents 
anew  to  the  courts  the  question  of  possible 
relationship  between  the  distinguishing 
characteristics  of  the  classes  and  the  ob- 
ject and  purposes  of  the  regulation.  As  to 
the  cogency  or  propriety  of  either  the  regu- 
lations made,  or  of  the  importance  of  the 
distinctions^  as  we  have  so  often  said,  the 
courts  have  little  concern.  Those  subjects 
rest  with  the  legislature,  and  only  when 
the  court,  in  the  exercise  of  the  utmost  def- 
erence toward  that  other  branch  of  the 
government,  is  compelled  to  say  that  no 
one  in  the  exercise  of  human  reason  and 
discretion  could  honestly  reach  a  conclu- 
sion that  distinctions  exist  having  any  rela- 
tion to  the  purpose  and  policy  of  the  legis- 
lation, can  it  deny  its  validity" 

The  legislature  having  exempted  from 
the  operation  of  this  law  peddlers  of  agri- 
cultural and  farm  products,  and  venders  of 
books,    periodicals,    and    newspapers,    thus 
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placing  them  in  a  different  class  from  other 
peddlers,  we  do  not  think  it  can  be  said 
that  such  a  classification  is  wholly  without 
reason,  and  foreign  to  all  legitimate  pur- 
pose of  the  legislation.  Reasons  quite  satis- 
factory to  some  minds  could  be  advanced 
for  exempting  peddlers  of  farm  products 
from  a  license  law,  and  the  same  can  be 
said  of  venders  of  books,  periodicals,  and 
newspapers;  while  on  the  other  hand,  there 
may  be  room  for  argument  to  the  contrary. 
We  refer  to  reasons  and  arguments  relating 
to  some  legitimate  purpose  of  the  law.  The 
very  fact  that  there  is  room  for  honest  dif- 
ference of  opinion  in  this  respect  shows 
that  it  is  a  question  of  policy,  and  not  of 
power  in  the  legislature  to  pass  the  law. 
We  are  of  the  opinion  that  a  license  law 
such  as  this,  whether  its  object  be  regula- 
tion or  revenue,  is  not  a  grant  of  privileges 
or  immunities  to  a  class  of  citizens  which, 
upon  the  same  terms,  do  not  equally  be- 
long to  all,  because  it  classifies  peddlers 
with  reference  to  the  different  kinds  of 
goods  they  sell.  Stull  v.  De  Mattos,  23 
Wash.  71,  81,  61  LJI.A.  892,  62  Pac  451; 
People  V.  Smith,  147  Mich.  391,  110  N.  W. 
1102;  Ex  parte  Heylman,  92  Cal.  492,  28 
Pac.  676;  Howe  Mach.  Co.  v.  Cage,  9  Baxt. 
518;  Howe  Mach.  Co.  ▼.  Gage,  100  U.  S. 
676,  25  L.  ed  764;  Singer  Mfg.  Co.  v. 
Wright,  97  -Ga.  114,  35  L.R.A.  497,  25 
S.  E.  249;  Warren  v.  Geer,  117  Pa.  207, 
11  Atl.  415. 

It  is  urged  that  the  law  discriminates 
arbitrarily  and  without  reason  between 
peddlers  in  cities  and  towns  and  elsewhere 
in  the  state,  by  exempting  the  former,  when 
their  licensing  is  regulated  by  ordinance 
of  such  cities  and  towns.  Like  the  other 
classification  we  have  noticed  above,  it 
seems  to  us  this  is  a  question  of  legislative 
policy.  As  a  revenue  measure  the  legisla- 
ture certainly  is  authorized  to  delegate 
the  power  to  cities  and  towns  and  suspend 
the  operation  of  the  law  there,  when  such 
cities  and  towns  act  on  the  subject,  and 
it  is  not  necessary  to. the  preservation  of 
equal  rights  that  the  police  power  of  the 
state  should  be  exercised  by  uniform  regu- 
lations all  over  the  state.  Classification 
of  the  people  of  different  localities  with 
reference  to  population,  or  with  reference 
to  cities  and  towns,  is  within  legislative 
discretion.  State  v.  Evans,  130  Wis.  381, 
110  N.  W.  241 ;  Gray,  Limitations  of  Taxing 
Power,  i  1424. 

The  law  is  also  assailed  upon  the  ground 
of  the  unequal  license  fees  exacted  from 
peddlers  by  reason  of  their  different  modes 
of  travel  and  conveyance  of  their  goods,  in 
reaching  the  public  That  such  a  classifi- 
cation for  the  purpose  of  measuring  the 
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T  license  fee  is  not  an  unwarranted  basis  of 
discrimination  is  pointed  out  by  the   very 
pertinent  language  of  the  supreme  court  of 
VVisconsin,  in  Servonitz  v.  State,  133   Wis. 
231,  126  Am.  St.  Rep.  955,  113  N.  W.  277: 
''No   reason    which   appeals   very    strongly 
to  our  judgment  is  advanced  why  peddlers 
should  not  be  classified,  as  in  the  law   in 
question,   according  to  their   facilities    for 
going   from    place    to   place   and    carrying 
their    wares.      The    perils    to    be    guarded 
against  in   respect  to  the   occupation,    and 
the  contributions  that  may  reasonably   be 
required  to   the   public   revenues,    strongly 
suggest,  if  they  do  not  demand,  such  classi- 
fication.    Certainly  the  legislature,  ^rithin 
the  boundaries   of   reason,  may  well    have 
thought  that  a  person  traveling  about  the 
country,  plying  the  vocation  of  a  peddler, 
with  an  equipment  consisting  of  a  span  of 
horses  and  a  wagon,  should,  both  as  a  mat- 
ter of  police  regulation  and  taxation,  pay  a 
greater  license  fee   than   a   person   plying 
the  same  trade,  but  traveling  about   from 
place  to  place  on  foot.     Not  because   the 
former  would  be  more  liable  to  be  dishonest 
than  the  latter,  but  because  of  the  greater 
opportunity   and    liability   thereof    in    the 
one  case  than  in  the  other,  and  the   cor- 
responding greater  liability  in  the  one  case 
than   in  the   other  of  the   harm,   if    com- 
mitted, being  difficult  of  redress  or  going 
entirely   without   remedy;    again,    not    be- 
cause the  person,  as  such,  traveling  with  a 
team,  should  be  taxed  more  than  one  travel- 
ing on  foot,  but,  since  the  one  in  all  rea- 
sonable probability  would  conduct  a  much 
greater  business   than   the   other,   the    tax 
exaction  should  bear  some  practical    rela- 
tion thereto." 

It  is  contended  that  the  proviso  in  the 
latter  part  of  §  3  of  the  act  renders  it  un- 
constitutional, in  that  it  has  the  effect  of 
making  all  licenses  expire  on  the  second 
Monday  of  January  in  each  year,  while  the 
fee  required  is  the  same  in  amount  where 
one  licensee  procures  his  license  at  the  be- 
ginning and  another  at  the  end  of  the  year^ 
thus  exacting  from  one  a  fee  proportionate- 
ly several  times  more  than  the  other.  In 
view  of  the  fact  that  this  law  is  evidently 
intended  as  a  revenue  measure,  as  well 
as  for  regulation  under  the  police  power, 
such  contention  would  have  some  support 
if  the  proviso  were  given  effect,  and  is  not 
void  by  reason  of  its  repugnancy  to  the 
body  of  the  law.  After  providing  for  the 
payment  of  the  license  fee,  the  law  reads: 
''The  county  treasurer  shall  thereupon  is- 
sue to  said  applicant  a  peddler's  license,  au- 
thorizing him  to  do  business  in  the  county 
aforesaid  for  the  term  of  one  year  from  the 
date  thereof:     Provided,   that  the  li< 
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issued  under  and  by  virtue  of  this  act  shall 
expire  by  limitation  on  the  second  Monday 
of  January  succeeding  the  year  of  which 
said  license  was  issued."  Laws  1909,  p. 
737,  S  3.  It  seems  to  us  that  this  proviso 
is  so  clearly  inconsistent  with,  and  re- 
pugnant to,  the  body  of  the  act  fixing  the 
annual  fee,  and  declaring  that  the  license 
shall  be  issued  to  the  applicant,  ''author- 
izing him  to  do  business  ...  for  the 
term  of  one  year  from  the  date  thereof,'' 
as  to  render  it  wholly  inoperative,  even 
though  there  should  be  no  constitutional 
objections  to  it.  In  the  case  of  Nathan  v. 
Spokane  County,  35  Wash.  26,  38,  65  L.R.A. 
336,  102  Am.  St.  Rep.  888,  76  Pac.  621, 
this  court  noticed  the  distinction  made  be- 
tween the  effect  of  a  saving  clause  and  a 
proviso,  by  some  courts  which  hold  that  a 
saving  clause  repugnant  to  the  enacting 
part  of  the  law  is  void,  while  a  proviso  re- 
pugnant to  the  enacting  portion  will  con- 
trol. From  the  language  of  the  opinion  in 
that  case  the  court  apparently  entertained 
the  view,  though  the  decision  did  not  rest 
upon  the  exact  point,  that  there  was  no 
sound  reason  for  such  distinction,  but  that 
both  would  be  equally  rejected  when  re- 
pugnant to  the  purview  of  the  act,  quoting 
from  1  Kent's  Commentaries,  463,  where 
such  view  is  expressed.  The  following  may 
also  be  cited  in  support  of  this  view:  Cum- 
mings  V.  People,  211  111.  392,  71  N.  E.  1031; 
Jackson  v.  Moye,  33  Ga.  296;  Penick  v. 
High  Shoals  Mfg.  Co.  113  Ga.  592,  38  S.  E. 
973;  Dugan  v.  Bridge  Co.  27  Pa.  309,  67 
Am.  Dec.  464;  26  Am.  &  Eng.  Enc.  Law, 
2d  ed.  681.  We  are  of  the  opinion  that, 
where  a  proviso  is  wholly  repugnant  to  the 
purview  of  the  law,  as  it  is  here,  it  is 
inoperative  and  void.  This  results  in  the 
license  fee  being  imiform. 

There  would  be  some  ground  for  contend- 
ing that  the  fee  charged  for  the  license  is 
•excessive  if  the  law  be  regarded  only  as  a 
police  regulation;  but  we  see  no  reason  for 
imputing  to  the  l^islature  an  intention 
other  than  to  exercise  both  the  police  and 
taxing  power  in  its  passage.  This  view  of 
the  law  was  entertained  by  Judge  Hanford 
of  the  Federal  court  of  this  district,  in  Ex 
parte  Crowder  (C.  C.)  171  Fed.  250,  where 
it  was  held  the  law  did  not  violate  the 
equal  rights  provisions  of  the  state  or  na- 
tional Constitution,  either  in  its  discrimi- 
nation between  the  classes  it  recognizes,  in 
the  excessiveness  of  the  license  fee,  or  in 
the  other  conditions  imposed. 

We  are  of  the  opinion  that  the  law  does 
not  violate  any  rights  guaranteed  by  the 
state  or  national  Constitution,  and  that 
40  L.R.A.(N,S.) 


petitioner's  prayer  for  the  writ  should  be 
denied.     It  is  so  ordered* 

Danbar,  Orow,  Fallerton,  Gose,  and 
Ohadwick,  JJ.,  concur. 

Appeal  dismissed  by  the  Suprema  Court 
of  the  United  States,  March,  5,  1912  (223 
U.  S.  748,  56  L.  ed.  640,  32  Supw  Ct.  Bep. 
534). 


WASHINGTON  SUPRKBO:  COUBT. 
(Department  No.  2.) 

STATE  OF  WASHINGTON,  Respt» 

▼. 

H.  G.  HEROLD,  Appt. 

(68  Wash.  654,  123  Pac  1076.) 

Appeal  —  denial  of  change  of  Tenne  — 
error. 

1.  Denial  of  a  change  of  venue  for  preju- 
dice is  not  a  ground  for  reversal  unless  it 
clearly  appears  that  the  trial  court  abused 
its  discretion,  which  does  not  appear  when 
a  satisfactory  jury  was  obtain^  after  the 
examination  of  twenty-eight  men  only  eight 
of  whom  were  excused  for  cause. 

Criminal  law  —  Jeopardy  *  failare  to 
swear  a  Juror. 

2.  A  prisoner  is  not  in  jeopardy  while  one 
juryman  has  not  taken  the  required  oath, 
and  is  not  therefore  entitled  to  discharge 
because  of  former  jeopardy,  if,  upon  dis- 
covering the  failure  to  take  the  oath,  the 
jury  are  resworn  and  the  trial  begun  de 
novo. 

(June  6,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Pierce  (boun- 
ty convicting  him  of  attempted  kidnapping. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  M.  Harris  and  H.  G. 
Rowland  for  appellant. 

Messrs.  J.  Ij.  McMnrray  and  A.  O.  Bur- 
melster,  for  the  State: 

The  statute  vests  the  matter  of  a  change 
of  venue  in  a  criminal  case  entirely  in  the 
discretion  of  the  trial  court,  and  this  court 
will  not  reverse  a  conviction  unless  the  dis- 
cretion has  been  most  clearly  abused. 

Edwards  v.  State,  2  Wash.  291,  26  Pao. 

Note.   —  Does  jeopardy  aUa43h  where 
trial  ia  hegun  toith  unstDom  jury. 

While  no  other  case  has  been  found  to 
present  the  precise  question  indicated,  it  is 
to  be  observed  that  the  court  in  State  v. 
Herold  placed  its  decision  upon  the  ground 
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268;  State  ▼.  Stranb,  16  Wash.  117,  47  Pac. 
227;  State  v.  Geoige,  58  Wash.  686,  109 
Pac.  114;  State  ▼.  Welty,  65  Waah.  244, 
118  Pac.  9. 

Juror  Jernberg  was  not  disqualified,  nor 
was  he  incompetent  upon  any  showing. 

McAllister  ▼.  Territory,  1  Wash.  Terr. 
360. 

The  plea  of  jeopardy  cannot  be  sustained. 

State  T.  Kinghorn,  66  Wash.  133,  27 
L.R.A.(N.S.)  136,  105  Pac.  234;  State  v. 
Morrow,  63  Wash.  297,  115  Pac.  161;  Phil- 
lips  V.  State,  28  Fla.  77,  9  So.  826;  State 
V.  Davis,  31  W.  Va.  390,  7  S.  E.  24 ;  RoberU 
^.  State,  72  Miss.  728,  18  So.  481. 

HorrlBy  J.,  delivered  the  opinion  of  the 
eourt: 

Appeal  from  a  judgment  of  conviction 
upon  an  information  charging  appellant 
with  the  crime  of  attempted  kidnapping. 

The  first  error  assigned  is  the  refusal  of 
the  court  below  to  grant  a  motion  for  a 
change  of  venue.  This  motion  was  based 
upon  affidavits  and  clippings  from  news- 
papers, which  it  is  claimed  so  aroused  pub- 
lic passion  and  prejudice  as  to  prevent 
appellant  from  having  a  fair  trial  in  Pierce 
county.  The  motion  was  resisted  by 
counter  affidavits  on  the  part  of  the  state. 
We  have  examined  the  showing  upon  this 
motion,  and  the  ruling  complained  of  must 
be  sustained  under  the  rule  laid  down  in 
State  V.  Welty,  66  Wash.  244,  118  Pac. 
9,  that  a  reversal  will  not  be  granted  upon 
this  ground  unless  it  clearly  appears  that 
the  trial  court,  in  making  its  ruling,  abused 
the  discretion  vested  in  it  by  our  statute  to 
determine  such  applications.  The  record 
sustains  the  court's  ruling  in  showing  that 
the  jury  in  the  case  was  secured  after  an 


examination  of  twenty  eight  jurors,  only 
eight  of  whom  were  excused  for  cauae  either 
by  the  state  or  appellant.  It  is  apparent 
there  was  no  unusual  difficulty  in  obtain- 
ing a  jury  satisfactory  to  appellant  and 
to  whom  he  was  content  to  subnait  his 
cause. 

The  next  error  is  directed  against  rulings 
of  the  trial  court  in  refusing  to  discharge 
the  jury  and  discharge  the  appellant  when, 
in  the  course  of  the  trial,  it  was  diaooTered 
that  a  juror  named  Jernberg  had  not  taken 
the  oath  either  upon  his  i>oir  dire  or  after 
such  examination,  when  the  jurors  then  in 
the  box  including  Jernberg,  were  sworn  a» 
trial  jurors  in  the  case.    Upon  this  point  the 
record    discloses    that    Jernberg    was    one 
of  the  twelve  men  originally  called  into  the 
jury  box  and  occupied  one  of  the  rear  seats; 
that,  the  box  being  full,  the  twelve  venire 
men  were  directed  to  arise  and  take   the 
usual  oath;   that  all  arose  and  the   oath 
was    administered    in    the    usual    manner. 
The   examination    of    these    twelve    venire 
men  was  then  proceeded  with  as  to   their 
qualification  as  jurors,  including  Jernberg, 
who  was  one  of  the  venire  men  remaining 
in  the  box  after  the  state  and  appellant 
had    made    desired    challenges,    and     an- 
nounced   their    willingness    to    accept    the 
twelve  men  then  in  the  box  as  the   jury 
in   the   case.     Thereupon   the  twelve    men 
were  directed  to  arise  and  take  the    oath 
as  jurors  in  the  cause,  and  the  usual  oath 
was  administered,  to  which  all  apparently 
made   assent.     The  trial   then   proceeded;, 
witnesses  were  sworn  and  examined.     Dur- 
ing a  recess  the  court  learned  from  Jern- 
berg that,  while  he  had  stood  up  with  the 
other  venire  men  during  the  administration 
of  both  oaths,  he  had  not  held  up  his  hand 


that  the  plea  of  jeopardy  cannot  be  sus- 
tained unless  the  defendant  was  placed  on 
trial  before  a  jury  legally  impaneled  and 
sworn.  This  general  declaration  is  to  be 
found  in  other  cases  which  do  not  involve 
the  precise  point  discussed  in  the  Hebold 
Cask  For  some  of  the  cases  which  declare, 
in  a  general  way,  that  jeopardy  does  not 
attach  until  the  trial  has  legally  commenced, 
and  that  the  trial  does  not  commence  until 
the  jury  has  been  legally  impaneled  and 
sworn,  reference  may  be  had  to  the  follow- 
ing: United  States  v.  Van  Vliet,  23  Fed. 
36;  Lyman  v.  State,  47  Ala.  686;  Scott  v. 
State,  110  Ala.  48,  20  So.  468,  113  Ala.  64, 
subsequent  appeal  21  So.  425 ;  Allen  v.  State, 
62  Fla.  1,  120  Am.  St.  Rep.  188,  41  So. 
593,  10  Ann.  Cas.  1085 ;  Reynolds  v.  State, 
3  Ga.  53 ;  Reg.  v.  Poor,  9  Haw.  297 ;  Haase  v. 
State,  8  Ind.  App.  488,  36  N.  E.  54;  Tye  v. 
Com.  3  Ky.  L.  Rep.  59  (abstract);  State 
V.  Paterno,  43  La.  Ann.  514,  9  So.  442; 
State  V.  Robinson,  46  La.  Ann.  769,  15  So. 
40  L.R.A.(N.S.) 


146;  Com.'v.  Tuck,  20  Pick,  356;  People  v. 
Barker,  60  Mich.  277,  1  Am.  St.  Rep.  501, 
27  N.  W.  539;  People  ▼.  Kuhn,  67  Mich. 
463,  35  N.  W.  88 ;  Clarke  v.  SUte.  23  Miss. 
261;  Ex  parte  Donaldson,  44  Mo.  149;  State 
V.  Dover,  46  N.  H.  452;  Ferris  v.  People,  4S 
Barb.  17,  affirmed  in  35  N.  Y,  125;  Re  Mc- 
Claskey,  2  Okla.  568,  37  Pac.  854;  McFad- 
den  V.  Com.  23  Pa.  12,  62  Am.  Dec.  308; 
Alexander  v.  Com.  105  Pa.  1;  State  v. 
M'Kee,  1  Bail.  L.  651,  21  Am.  Dec.  499^ 
State  V.  Coleman,  54  S.  C.  282,  32  S.  £.  406; 
State  V.  Whipple,  57  Vt.  637. 

As  to  the  effect  of  the  discharge  of  a  jury 
upon  the  discovery  of  prejudice,  disquali- 
fication, or  misconduct  of  one  or  more  of 
their  number,  to  sustain  a  plea  of  former 
jeopardy,  see  the  note  in  14  L.R.A.(N«S.) 
551. 

As  to  whether  impaneling  a  jury  and  pro- 
ceeding with  the  trial  without  arraigning 
the  defendant  places  him  in  jeopardv,  see  tht 
note  in  27  L.R.A.(N.S.)  137.        L.  A.  W. 
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nor  taken  the  oaths,  having  conscientious 
scruples  against  taking  oaths.  Upon  the 
opening  of  court  this  was  called  to  the 
attention  of  counsel  in  the  case,  and  the 
trial  stopped.  The  court  then  directed 
Jernherg  to  affirm  upon  his  voir  dire,  which 
was  done,  and  he  was  examined  by  the  state 
and  the  defense  upon  his  voir  dire,  and 
challenged  by  the  defense  for  cause  upon 
the  ground  that,  having  heard  part  of  the 
testimony  in  the  case,  he  was  not  qualified 
to  sit  as  a  juror.  The  challenge  was 
denied  and  Jernherg  then  affirmed  as  a 
juror,  the  other  jurors  again  taking  the 
usual  oath,  and  the  trial  again  commenced 
as  in  the  first  instance;  the  witnesses  who 
had  previously  testified  being  resworn  and 
re-examined  upon  the  same  matters  pre- 
viously testified  to  by  them.  When  the  first 
of  these  witnesses  was  recalled,  counsel  for 
appellant  moved  the  court  to  discharge  the 
defendant  upon  the  ground  that  he  had 
been  previously  placed  in  jeopardy.  The 
motion  was  denied  and  an  exception  taken. 
We  are  now  called  upon  to  review  these 
rulings. 

The  plea  of  jeopardy  cannot  be  sustained. 
There  could  be  no  jeopardy  until  the  de- 
fendant had  been  placed  on  trial  before  a 
jury  legally  impaneled  and  sworn.  Under 
the  circumstances  shown  by  the  record, 
there  was  no  legally  impaneled  and  sworn 
jury  at  the  time  Jemberg  made  his  dis- 
closure to  the  court  that  he  had  failed  to 
take  the  oath.  There  could  be  no  jury 
until  twelve  qualified  jurors  had  been  ina- 
paneled  and  sworn  as  a  jury  to  try  the 
issue  between  the  state  and  the  defendant. 
It  was  the  duty  of  the  court,  upon  learning 
that  defendant  was  not  being  tried  before 
a  legal  jury,  to  stop  the  trial  of  the  cause 
and  correct  the  mistrial  by  impaneling  and 
submitting  to  the  defendant  such  a  jury 
as  he  was  entitled  to  under  the  law,  and, 
when  the  court  tendered  to  the  defendant 
the  right  to  examine  the  juror  Jernherg 
together  with  the  other  eleven  jurors  then 
sitting  in  the  box,  every  right  to  which  he 
was  entitled  under  the  law  was  fully  pre- 
served and  guarded.  State  v.  Kinghorn,  56 
Wash.  131,  27  L.R.A.(N.8.)  136,  106  Pac. 
234. 

There  was  no  error  in  any  of  the  other 
rulings  made  by  the  court  growing  out  of 
this  situation,  and  which  are  in  effect  dis- 
posed of  by  what  we  have  heretofore  said. 

The  judgment  is  affirmed. 

Dnnliar,  Ch.  J.,  and  Ellis,  Monnty  and 
Fnllerton,  J  J.,  concur. 
40  L.ILA.(N.S.) 


NEW  YORK  COURT  OP  APPEALS. 

BREARLEY   SCHOOL,  Limited,  Respt., 

V. 

BEVERLEY  WARD,  Appt. 

(201  N.  Y.  358,  04  N.  E.  1001.) 

Spendthrift  trust  —  subjecting  to  execu- 
tion —  oonstltutionality. 

1.  A  statute  subjecting  a  percentage  of 
the  income  from  an  existing  spendthrift 
trust  to  execution  does  not  unconstitution- 
ally deprive  the  beneficiary  of  his  property 
without  due  process  of  law,  as  destroying 
a  vested  right. 

Contract  —  impairment  —  spendthrift 
trust  —  subjecting  to  execution. 

2.  No  contract  right  is  destroyed  by  a 
statute  subjecting  existing  spendthrift 
trusts  to  execution,  although  at  the  time 
of  their  creation  all  income  necessary  for 
the  maintenance  and  education  of  the  bene- 
ficiary was  exempt,  where  the  instrument 
creating  the  trust  does  not  expressly  de- 
clare that  the  income  shall  be  exempt  from 
the  claims  of  creditors. 

(Gray,  Haight,  and  Chase,  J  J.,  dissent.) 

(March  28,  1911.) 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  an  order 
of  the  Appellate  Term  of  the  Supreme 
Court  which  affirmed  an  order  of  the  City 
Court  for  the  City  of  New  York,  denying 
plaintiiTs  motion  for  an  order  directing  the 
issuance  of  an  execution  against  the  income 
of  a  trust  fund  due  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  G.  Chitticlc  and  Louis 
W.  Blnlcelspiel,  for  appellant: 

The  testator  having  given  his  property, 
the  trustees,  in  accepting  the  trust,  bound 
themselves  by  a  contractual  obligation  to 
carry  out  the  terms  and  purposes  of  the 
same. 

IS  Am.  &  Eng.  Enc.  Law,  1033;  Dart- 
mouth College  V.  Woodward,  4  Wheat.  618, 
4  L.  ed.  629;  People  v,  O'Brien,  111  N.  Y. 

Note.  —  Constitutionality  of  statute  sub- 
jecting  spendthrift  trust  to  debts. 

As  to  application  to  existing  judgments, 
of  statute  abolishing  or  diminishing  ex- 
emptions, see  note  to  Laird  v.  Carton,  25 
L.R.A.(N.S.)   189. 

Outside  of  New  York,  no  other  cases  have 
been  found  on  the  point  here  presented. 
Bbearlet  School  v.  Ward  puts  at  rest  the 
•conflict  that  existed  in  the  foregoing  juris- 
diction on  the  subject. 

In  several  cases  (King  v.  Irving,  103 
App.  Div.  420,  92  N.  Y.  Supp.  1094;  Sloane 
V.  TifTany,   103   App.  Div.   640,  93  N.  Y. 
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1,  2  L.R.A.  255,  7  Am.  St.  Rep.  684,  18  N. 
E.  692;  McLaren  t.  Pennington,  1  Paige, 
102. 

The  authorization  of  an  execution  under 
S  139],  instead  of  "adding  to  the  means  of 
«nforcing  existing  obligations,"  would  re- 
open and  nullify  a  past  and  closed  trans- 
action without  lawful  and  sufficient  con- 
sent. 

Metcalfe  ▼.  Union  Trust  Co.  181  N.  Y. 
39,  73  N.  E.  498;  Re  Miller,  110  N.  Y.  216, 
18  N.  E.  139;  Cuthbert  ▼.  Chauvet,  136 
N.  Y.  328,  18  L.R.A.  745,  32  N.  E.  1088. 

The  purpose  of  the  statute  permitting  the 
creation  of  trust  estates  and  interests  was 
to  make  them  indestructible,  and  if,  by 
later  legislation,  the  value  of  the  interests 
can  be  diminished  beyond  the  testator's  in- 
tent, the  obligation  of  a  contract  can  be 
impaired,  and  the  whole  scheme  of  the  trust 
can  be  destroyed,  and  the  testator's  intent 
thwarted. 

Re  Vanderbilt,  172  N.  Y.  73,  64  N.  B. 
782;  Re  Pell,  171  N.  Y.  48,  67  L.R.A.  640, 
89  Am.  St.  Rep.  791,  63  N.  E.  789;  Re 
Seaman,  147  N.  Y.  71,  41  N.  E.  401;  Bre- 
voort  ▼.  Grace,  63  N.  Y.  245;  Douglas  t. 
Cruger,  80  N.  Y.  16. 

The  trustees  were  given  no  discretion  by 
the  testator;  the  title  of  the  income  until 
it  was  paid  to  the  beneficiary  was  lodged  in 


the  trustees,  and  they  held  the   principal 
and  the  income  for  a  specific  purpose. 

Muhlker  v.  New  York  &  H.  R.  Co.  197 
U.  S.  544,  49  L.  ed.  872,  25  Sup.  Ct.  Rep. 
522;  People  ex  rel.  Roosevelt  Hospital  v. 
Raymond,  194  N.  Y.  198,  87  N.  £.  90; 
Metcalfe  v.  Union  Trust  Co.  87  App.  Div. 
144,  146,  84  N.  Y.  Supp.  183;  Metcalfe  ▼. 
Union  Trust  Co.  181  N.  Y.  45,  73  N.  E. 
498. 

Mr.  GrenvlUe  Clark,  for  respondent: 

The  defendant's  former  privilege  of  keep- 
ing his  income  beyond  the  reach  of  credi- 
tors was  a  gratuitous  exemption  on  which 
no  "vested  rights"  can  be  predicated. 

Bryan  v.  Knickerbacker,  1  Barb.  Gh.  409 ; 
Fowler,  Real  Prop.  Law,  3d  ed.  p.  497; 
Qray,  Restraints  on  Alienation  of  Property, 
1895  ed.  §  280;  Leggett  v.  Perkins,  2  N. 
Y.  297;  Graflf  v.  Bonnett,  31  N.  Y.  9.  88 
Am.  Dec.  236;  Stringer  v.  Young,  191  K. 
Y.  165,  83  N.  E.  690. 

A  contract  is  impaired  only  when  reme- 
dies existing  at  the  time  of  the  making  of 
the  contract  are  substantially  reduced. 

Bronson  v.  Kinzie,  1  How.  311,  11  L.  ed. 
143;  Morse  v.  Goold,  11  N.  Y.  281,  62  Am. 
Dec.  103,  15  Am.  &  Eng.  Enc  Law,  2d  ed. 
p.  1053. 

There   is  no  constitutional   objection   to 


Supp.  149;  Demuth  v.  Kemp,  130  App.  Div. 
546,  115  N.  Y.  Supp.  28)  the  supreme  court 
of  the  first  department  held  that  a  judg- 
ment creditor  could  not  obtain  an  execu- 
tion and  levy  upon  the  income  derived  from 
4k  trust  estate  created  prior  to  the  time  the 
statutory  amendment  subjecting  spendthrift 
trusts  to  execution  became  a  law,  for  the 
reason,  as  stated  in  some  of  the  cases,  su- 
pra, that  the  statute  authorizing  a  levy 
did  not  have  retroactive  effect,  and  if  it 
did  it  was  unconstitutional.  The  same  view 
was  taken  by  the  supreme  court  of  the  sec- 
ond department  in  Ringe  v.  Mortimer,  116 
App.  Div.  722,  101  N.  Y.  Supp.  1110.  But 
the  first  department  in  Bbkablet  School 
V.  Ward  (138  App.  Div.  833,  123  N.  Y. 
Supp.  614)  departed  from  the  former  deci- 
sions of  the  same  court,  and  held  that  the 
funds  of  a  trust  created  prior  to  the  amend- 
ment in  question  were  subject  to  execution, 
and  that  the  amendment  is  not  unconstitu- 
tional. And  that  view  is  now  sustained  by 
the  court  of  appeals. 

It  is  not  perceived  why  the  exemption 
rights  of  the  beneficiary  under  a  spend- 
thrift trust  should  be  grater  than  those 
-of  other  debtors  under  exemption  laws. 
And  it  has  been  held  that  the  privileges 
extended  to  debtors  under  existing  exemp- 
tion laws  are  not,  as  to  the  particular 
property  which  comes  within  their  protec- 
tion, vested  rights.  Bull  v.  Conroe,  13  Wis. 
234;  Leak  v.  Gay,  107  N.  C.  469,  12  S.  E. 
312. 

Exemption  of  property  from  levy  and 
-40  L.R.A.(N.S.) 


sale  for  the  payment  of  debts  being  gen- 
erally held  to  be  but  a  privilege  for  the 
time  being, — ^mere  grace  and  favor,  depend- 
ent on  the  will  of  the  state,  the  decision  in 
Brearlet  School  v.  Ward  seems  well 
founded. 

And  in  Leak  v.  Gay,  supra  (holding  that 
a  statute  abolishing  the  exemption  of  home- 
stead from  the  lien  of  judgments  operates 
retrospectively  so  as  to  include  prior  judg- 
ments, and  in  so  operating  does  not  im- 
pair the  obligation  of  contract  or  interfere 
with  vested  rights),' Mr.  Justice  Avery 
says:  "It  is  the  creditor  alone  who  has 
the  right  to  insist  that  any  law  passed  bv 
the  legislature  of  a  state,  which  will,  if 
enforc^,  .  .  .  destroy  his  lien,  is  un- 
constitutional, because  it  impairs  the  ob> 
ligation  of  the  contract.  Statutory  privi- 
leges and  exemptions,  as  distinguished  from 
those  conferred  by  the  Constitution,  are 
granted  subject  to  the  power  of  the  general 
assembly  to  repeal  or  modify  the  act  that 
gives  them,  and  all  private  agreements  are 
entered  into,  in  contemplation  of  law,  with 
full  knowledge  that  such  privileges  or  ex- 
emptions may  be  recalled,  when  not  rest- 
ing in  contract.  ...  A  creditor  has 
the  constitutional  right  to  demand  that  his 
lien  shall  not  be  destroyed,  or  his  remedy 
in  any  other  way  impaired,  but  the  debtor 
can  claim  no  vested  right  of  exemption. 
The  privilege  is  granted  to  the  latter  sub- 
ject to  the  right  of  the  sovereign  to  recall 
it  in  the  way  prescribed  in  the  organic  law.* 

£.  M.  S. 
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modifying  statutory  exemptions  not  granted 
under  express  contract,  and  not  paid  for. 

Morse  y.  Goold,  11  N.  Y.  281,  62  Am. 
I>ec.  103;  People  ex  rel.  Cunningham  v. 
Roper,  35  N.  Y.  629;  Kittel  t.  Domeyer, 
70  App,  Div.  134,  75  N.  Y.  Supp.  150,  176 
K.  Y.  205,  67  N.  E.  433;  Bull  ▼.  Conroe, 
13  Wis.  233;  Leak  v.  Gay,  107  N.  C.  469, 
12  S.  E.  312;  Cusic  ▼.  Douglass,  87  Am. 
Dec.  466,  note;  Sparger  v.  Cumpton,  54 
Oa.  359;  Harris  t.  Glenn,  56  Ga.  94;  Massey 
y.  Womble,  69  Miss.  350,  11  So.  188,  8  Cyc 
1008;  Waples,  Homestead  k  Exemption,  p. 
21;  Campbell  y.  Holt,  115  U.  S.  620,  29 
L.  ed.  483,  6  Sup.  Ct.  Rep.  209;  Hulbert 
y.  Clark,  128  N.  Y.  298,^  14  L.R.A.  59,  28 
N.  E.  638;  House  ▼.  Carr,  185  N.  Y.  453, 
6  L.R.A.(N.S.)  510,  113  Am.  St  Rep.  936, 
78  N.  E.  171,  7  Ann.  Cas.  185;  Gatlin  y. 
Walton;  60  N.  0.  (1  Winst  L.)  335;  Com. 
y.  Bird,  12  Mass.  443;  Cooley,  Const.  Lim. 
1903  ed.  p.  546. 

Wlllard  Bartlett,  J.,  deliyered  the  opin- 
ion of  the  court: 

In  this  action,  which  was  brought  in  the 
city  court  of  New  York,  the  plaintff,  on 
September  27,  1909,  reeoyered  judgment 
against  the  defendant  for  $727.63,  upon 
which  an  execution  was  duly  issued  and 
returned  unsatisfied.  Thereupon  the  plain- 
tiff, on  December  7,  1909,  moved  in  the  city 
«ourt  for  leave  to  issue  an  execution  against 
10  per  cent  of  the  income  derived  by  the 
judgment  debtor  from  a  testamentary  trust 
established  in  his  favor  by  the  will  of  one 
Montagnie  Ward,  which  was  admitted  to 
probate  on  the  6th  day  of  December,  1879. 

This  application  was  based  upon  an 
amendment  to  §  1391  of  the  Code  of  Civil 
Procedure,  which  took  effect  on  September 
1,  1908.  That  section  as  then  amended  pro- 
vides, among  other  things,  that  where  a 
judgment  has  been  recovered  and  an  execu- 
tion thereon  has  been  returned  unsatisfied, 
and  where  any  wages,  debts,  earnings,  sal- 
ary, income  from  trust  funds,  or  profits  are 
•due  and  owing  to  the  judgment  debtor  to 
the  amount  of  $12  or  more  per  week,  the 
judgment  creditor  may  apply  to  the  court 
in  which  the  judgment  was  recovered,  and, 
upon  satisfactory  proof  of  such  facts,  the 
court  must  order  an  execution  to  issue 
against  the  wages,  debt,  earnings,  salary, 
income  from  trust  funds,  or  profits  of  the 
judgment  debtor.  On  presentation  of  the 
•execution  to  the  person  from  whom  the 
wages,  debts,  earnings,  salary,  or  income 
from  trust  funds,  or  profits  are  due,  such 
•execution  becomes  a  lien  and  remains  a  con- 
tinuing levy  to  the  amount  specified  there- 
in, which  shall  not  exceed  10  per  cent  there- 
of, until  the  execution  and  the  expenses 
thereof  are  duly  satisfied  and  paid.  The  ap- 
AO  L.R.A.(N.S.)  >   77 


pellant  concedes  that  §  1391,  as  thus  amend- 
ed, is  applicable  to  the  income  from  trusts 
which  have  come  into  being  since  the  amend- 
ment, but  contends  that  it  cannot  be  applied 
to  income  from  trusts  previously  created, 
because  if  so  applied  it  would  be  unconsti- 
tutional as  impairing  the  obligation  of  a 
contract  and  as  depriving  the  beneficiary  of 
the  trust  of  a  vested  right. 

It  is  pertinent  to  inquire  in  the  first 
place  to  what  extent  the  income  from  trust 
funds  was  subject  to  the  claims  of  creditors 
of  the  beneficiary  of  the  trust  on  September 
1,  1908,  when  the  amendment  to  $  1391  of 
the  Code  of  Civil  Procedure  took  effect. 
The  rights  of  such  creditors  as  against  the 
trust  income  were  then  prescribed  by  a  pro- 
vision of  the  real  property  law  and  certain 
sections  of  the  Code  of  Civil  Procedure. 
The  real  property  law  provides *as  follows: 
"Where  a  trust  is  created  to  receive  the 
rents  and  profits  of  real  property,  and  no 
valid  direction  for  accumulation  is  given, 
the  surplus  of  such  rents  and  profits,  beyond 
the  sum  necessary  for  the  education  and 
support  of  the  beneficiary,  shall  be  liable  to 
the  claims  of  his  creditors  in  the  same  man- 
ner as  other  personal  property  which  can- 
not be  reached  by  execution."  Real  Prop- 
erty Law  (chap.  547,  Laws  1896),  §  78, 
formerly  1  Rev.  Stat.  p.  729,  §  57;  Real 
Property  Law  (chap.  52,  Laws  1909  [Consol. 
Laws  1909,  chap.  50]),  §  98.  The  Code  of 
Civil  Procedure,  in  chapter  15,  title  4,  art. 
1,  entitled  "Judgment  Creditor's  Action," 
then  provided  and  now  provides  for  an 
action  by  a  judgment  creditor  against  a 
judgment  debtor  or  other  person  to  compel 
the  discovery  of  any  thing  in  action  or  other 
property  belonging  to  the  judgment  debtor, 
and  of  any  money,  thing  in  action,  or  other 
property  due  to  him  or  held  in  trust  for 
him;  but  this  provision  was  not  and  is.  not 
applicable  to  a  case  where  the  trust  has 
been  created  by  a  person  other  than  the 
judgment  debtor.  Code  of  Civil  Procedure, 
§§  1871,  1879.  As  the  trust  in  the  present 
case  was  created  by  a  third  party,  it  does 
not  fall  within  the  purview  of  §  1871  of 
the  Code,  so  that  when  the  amendment  to 
S  1391  took  effect,  on  September  1,  1908, 
the  provision  of  the  real  property  law  which 
has  been  quoted  was  the  only  statutory 
regulatitih  of  the  subject  which  has  any 
application  to  the  facts  in  the  present  liti- 
gation. In  the  statutory  revision  of  1909, 
the  consolidators  have  appended  a  note  to 
§  98  of  the  real  property  law,  which  is  of 
some  interest  in  this  discussion.  It  is  as 
follows:  TThe  Code  of  Civil  Procedure 
(§  1391),  as  conceded,  has  put  an  end  to 
a  large  'spendthrift  trust'  in  this  state. 
.  .  .  The  effect  of  §  1391  of  the  Code 
is  to  permit  certain  creditors  of  beneficiaries 
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of  trusts  created  under  the  third  subdivision 
of  §  76  (§96  of  present  law)  of  the 
lormer  real  property  law,  to  have  execution 
on  their  judgments.  So  important  a  reform 
in  our  domestic  law  of  trusts  deserves  to 
be  called  to  the  attention  of  lawyers  and 
laymen  reading  the  statute  on  uses  and 
trusts,  and  such  a  clause  might  be  added 
to  this  section.  It  ought  not  to  be  left  ob- 
scurely contained  in  a  long  section  of  the 
Code  of  Civil  Procedure."  Consol.  Laws 
1909  (Birdseye's  Id.)  chap.  52.  In  Laird 
V.  Carton,  196  N.  Y.  169,  26  L.R.A.(N.S.) 
189,  89  N.  E.  822,  we  held  that  the  amend- 
ment of  1908  to  §  1391  of  the  Code  of  Civil 
Procedure  applied  to  judgments  for  wages 
which  had  been  rendered  prior  to  the  time 
when  it  took  effect,  as  well  as  to  judgments 
subsequently  obtained. 

It  seems  .equally  clear  that  this  amend- 
ment, so  far  as  it  relates  to  the  income  from 
trust  funds,  was  intended  to  apply  to  then 
existing  trusts  as  well  as  to  trusts  which 
should  thereafter  be  established.  The  argu- 
ment in  behalf  of  the  appellant  is  that,  if 
this  intent  of  the  legislature  is  carried  into 
effect,  it  will  render  the  amendment  uncon- 
stitutional for  the  reasons  which  have  been 
stated.  It  is  also  argued  in  the  dissenting 
opinion  in  the  appellate  division  that,  if  the 
amendment  in  question  be  regarded  as  op- 
erative upon  existing  trusts,  it  is  unconsti- 
tutional because  it  deprives  one  of  his  prop- 
erty without  due  process  of  law.  This  view 
is  based  on  the  proposition  that,  as  soon  as 
the  trust  estate  was  created,  the  beneficiary 
became  entitled  to  the  whole  of  the  inc<»ne 
derived  therefrom,  and  the  legislature  could 
not  take  away  from  him  any  part  thereof. 

Ihe  mere  fact  that  a  statute  is  retro- 
spective or  retroactive  is  not  a  conclusive 
objection  to  its  validity  under  the  Federal 
Constitution.  "It  is  not  all  retrospective 
.law#,  however,"  says  Mr.  Justice  Miller, 
"that  are  forbidden  by  this  clause  [article 
1,  §  10]  of  the  Constitution,  but  only  such 
as  impair  the  obligation  of  a  contract.  Ex 
post  facto  laws  are  also  forbidden  in  the 
same    clause,   but     .  .     that   term    is 

only  applied  to  criminal  laws  and  pro- 
cedure, and  has  no  reference  to  contracts. 
There  is  a  large  class  of  retrospective  leg- 
islation which  is  constitutional,  not  incon- 
sistent with  the  principles  above  laid  down, 
and  some  times  necessary  and  proper,  relat- 
ing to  rights  not  dependent  upon  contract, 
or  affecting  the  individual  by  increasing  his 
liability  to  a  criminal  prosecution."  Miller, 
Const.  536;  Satterlee  v.  Matthewson,  2  Pet. 
380,  7  L.  ed.  458.  The  theory  of  the  dis- 
senting opinion  below  is  that  the  beneficiary 
of  a  trust  fund  created  by  a  third  party, 
whose  income  therefrom  is  wholly  exempt 
from  execution  at  the  time  of  the  creation 
40  L.R.A.(N.S.) 


of  the  trust,  has  a  constitutional  right 
which  prohibits  the  legislature  from  mak- 
ing any  part  of  such  income  applicable  to 
the  payment  of  his  debts;  in  other  words, 
that  he  has  a  constitutional  right  that  the 
law  thus  exempting  trust  incomes  from  the 
claims  of  his  creditors  shall  never  be 
changed  so  as  to  affect  him.  This  theory  is 
only  tenable  upon  the  assumption  that  the 
state  has  entered  into  a  contract  with  the 
cestui  que  trust  to  that  effect.  Certainly 
there  is  no  such  contract  between  the  crea- 
tor of  the  trust  and  the  trustee  or  the 
beneficiary.  The  creator  of  the  trust  has 
simply  appropriated  a  portion  of  his  prop- 
erty to  the  use  of  the  beneliciary.  The  trus- 
tee merely  undertakes  to  pay  over  the  in- 
come as  directed,  provided  the  law  of  the 
land  permits  him  to  do  so.  He  enters  into 
no  engagement  to  withhold  the  trust  in- 
come from  the  creditors  of  the  beneficiary 
who  may  have  a  lawful  claim  against  the 
same,  if  there  is  any  contract  in  the  case, 
therefore,  protected  by  the  constitutional 
provision,  it  must  be  an  implied  agreement 
by  the  state  that  Ihe  law  shall  not  be 
changed  in  the  respect  indicated. 

The  provisions  of  law  which  afford  pro- 
tection to  the  beneficiaries  of  trusts  are 
practically  simply  statutes  of  exemption. 
The  Revised  Statutes  (now  the  real  prop- 
erty law),  by  providing  that  the  surplus 
income  of  real  estate  should  be  liable  in 
equity  for  the  claims  of  the  creditors  of  the 
beneficiary,  provided  by  necessary  implica- 
tion that  all  of  the  income  which  was  neces- 
sary for  the  education  and  support  of  the 
person  for  whose  benefit  the  trust  was 
created  should  be  exempt  from  liability  for 
ois  debts.  This  rule  of  the  Revised  Statutes, 
implying  a  like  exemption,  was  extended  by 
judicial  construction  to  trusts  of  personal 
as  well  as  trusts  of  real  estate.  Williams 
V.  Thorn,  70  N.  Y.  270.  The  exemption^ 
to  the  extent  of  10  per  cent  of  the  trust 
income,  has  now  been  repealed  by  the  Code 
amendment  in  question,  in  cases  where  such 
trust  income  equals  or  exceeds  $12  a  week; 
or,  perhaps,  it  is  more  accurate  to  say  the 
exemption  has  been  lessened  to  that  ex- 
tent. 

The  difference  between  a  statute  extend- 
ing exemptions  from  execution  and  lessen- 
ing exemptions  from  execution  is  funda- 
mental. Some  confusion  has  arisen  from 
the  failure  to  emphasize  this  distinction  in 
discussions  as  to  the  constitutionality  of 
exemption  laws.  Mr.  Justice  Miller  in  his 
treatise  on  the  Constitution  of  the  United 
States,  speaking  of  state  laws  enlarging 
exemptions  from  execution  so  as  to  include 
homesteads,  says:  "So  far  as  these  laws  or 
any  of  them  have  had  the  effect  to  operate 
upon  contracts  in  existence  when  they  were 
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passed,  thej  have  been  uniformly  held  by 
the  Supreme  Court  of  the  United  States, 
as  well  as  by  nearly  all  the  other  courts 
before  whom  the  question  has  come,  to  be 
forbidden  by  the  clause  of  the  Constitution 
we  are  now  considering.  To  the  extent 
that  tbey  impair  the  obligation  of  con- 
tracts or  hinder  the  creditor  from  collect- 
ing his  debt,  they  benefit  the  debtor  and 
place  him  in  a  better  position  at  the  ex- 
pense of  the  creditor,  and  so  are  repugnant 
to  this  clause  of  the  Constitution.  It  mat- 
ters not  whether  the  sum  involved  be  large 
or  small,  every  law  which  has  this  effect 
in  regard  to  past  contracts  or  those  in 
existence  when  the  law  took  effect  is  void." 
Miller,  Const,  pp.  647,  548.  This  doctrine 
is  unquestionable  as  applied  to  statutes 
enlarging  exemptions;  but  the  language 
quoted  does  not  sustain  the  proposition 
that  any  change  in  an  exemption  law  is 
unconstitutional  as  applied  to  past  or  exist- 
ing contracts. 

If  the  change  be  favorable  to  the  credi- 
tor, as  it  must  be  when  exemptions  are 
thereby  lessened,  it  does  not  impair  the 
obligation  of  the  contract,  but,  on  the  con- 
trary, strengthens  it.  In  this  court  the 
consideration  of  the  effect  of  statutes  en- 
larging exemptions  from  execution  began 
with  the  case  of  Danks  v.  Quackenbush,  1 
N.  Y.  129.  Chapter  157,  §  1,  of  the  Laws 
of  1842,  provided  that  "in  addition  to  the 
articles  now  exempt  by  law  from  distress 
for  rent  or  levy  and  sale  under  execution, 
there  shall  be  exempted  from  such  dis- 
tress and  levy  and  sale  necessary  household 
turniture  and  working  tools  and  team 
owned  by  any  person  being  a  householder 
or  having  a  family  for  which  he  provides, 
to  the  value  of  not  exceeding  $150.*'  In 
an  action  upon  a  debt  contracted  before 
its  passage,  the  supreme  court  had  held 
that  the  enlarged  exemption  was  not 
available  to  the  judgment  debtor,  on  the 
ground  that  the  act  of  1842  was  uncon- 
stitutional so  far  as  it  applied  to  pre- 
existing contracts.  The  court  of  appeals 
was  evenly  divided  upon  the  question,  and 
the  judgment  of  the  supreme  court  was  for 
that  reason  affirmed.  This  left  the  ques- 
tion open  for  further  consideration  in  this 
court,  however,  and  it  came  up  again  in 
Morse  v.  Goold,  11  N.  Y.  281,  289,  62  Am. 
Dec.  103j  where  it  was  fully  discussed  by 
Denio,  J.,  in  whose  opinion  all  the  judges 
concurred,  except  one  who  was  absent  at 
the  argument,  and  it  was  held  that  the  act 
of  1842  was  not  unconstitutional  as  applied 
to  prior  contracts.  "There  is  no  universal 
principle  of  law,"  said  Judge  Denio,  "that 
every  part  of  the  property  of  a  debtor  is 
liable  to  be  seized  for  the  payment  of  a 
judgment  against  him.  •  •  .  The  que»- 
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tion  is  whether  the  law  which  prevailed 
when  the  contract  was  made  has  been  sa 
tar  changed  that  there  does  not  remain  a 
substantial  and  reasonable  mode  of  enfor- 
cing it.  in  the  ordinary  and  regular  course 
of  justice.  Taking  the  mass  of  contracts,, 
and  the  situation  and  circumstances  of 
debtors,  as  they  are  ordinarily  found  to- 
exist,  no  one  would  probably  say  that  ex- 
empting the  team  and  household  furniture- 
of  a  householder  to  the  amount  of  $150,. 
from  levy  on  execution,  would  sensibly  af- 
fect the  efficiency  of  remedies  for  the  eoV- 
lection  of  debts."     (p.  289.) 

A  different  view  was  taken  by  the  Su* 
preme  Court  of  the  United  States  in  Ed- 
wards V.  Kearzey,  96  U.  S.  595,  24  L.  ed, 
793,  798.  The  Constitution  of  North  Caro- 
lina, which  took  effect  on  April  24,  1868, 
exempted  from  sale  under  execution  "every 
homestead  and  the  dwelling  and  buildings 
used  therewith  not  exceeding  in  value  $1,000,, 
to  be  selected  by  the  owner  thereof."  The 
defendant's  homestead,  not  exceeding  $1,000 
in  value,  had  been  sold  under  execution 
upon  judgments  rendered  against  him  oi» 
contracts  which  matured  before  the  Con- 
stitution of  1868  took  effect,  and  when  the 
statutory  exemptions  from  execution  were 
materially  less.  The  supreme  'court  of 
North  Carolina  had  held  that  his  home- 
stead was  exempt;  but  the  judgment  to 
this  effect  was  reversed  by  the  Supreme 
Court  of  the  United  States.  Mr.  Justice 
Swayne,  who  wrote  the  opinion  of  the 
court,  stated  its  conclusions  thus:  "The 
remedy  subsisting  in  a  state  when  and 
where  a  contract  is  made  and  is  to  be  per- 
formed is  a  part  of  its  obligation,  and 
any  subsequent  law  of  the  state  whieh  so* 
affects  that  remedy  as  substantially  to  im- 
pair and  lessen  the  value  of  the  contract, 
is  forbidden  by  the  Constitution,  and  is- 
therefore  void."  (p.  607.)  In  a  concur- 
ring opinion  Mr.  Justice  Hunt  expressed  hi» 
acquiescence  in  the  conclusion  reached  by 
Mr.  Justice  Swayne,  speaking  for  the  ma- 
jority of  the  court,  "not  for  the  reasoiv 
that  any  and  every  exemption  made  after 
entering  into  a  contract  is  invalid,  but  that 
the  amount  here  exempted  is  so  large  aa 
seriously  to  impair  the  creditor's  remedy 
for  the  collection  of  his  debt."  Page  61 6,. 
96  U.  S.  He  referred  to  the  New  York 
case  of  Morse  v.  Goold,  supra,  as  laying 
down  the  correct  test,  which  was  whether 
the  increased  exemption  substantially  les- 
sened the  creditor's  remedy. 

It  does  not  follow,  however,  that,  because* 
a  statute  enlarging  exemptions  from  exe- 
cution may  be  unconstitutional  as  applied! 
to  executions  issued  on  judgments  on  pre- 
existing contracts,  a  statute  reducing  such 
exemptions    is   objectionable  eui  the   8am<e 
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ground.  How  can  it  be  said  that  a  statute 
of  the  latter  class  impairs  the  obligation 
of  a  contract  as  the  subject-matter  of  liti- 
gation? To  impair  "is  in  some  way  to 
weaken  or  diminish  the  power  which  the 
courts  had  when  the  contract  was  made  to 
enforce  it,  if  enforceable  specifically,  or  to 
give  remedy  by  damages  for  failure  to 
perform  it."  Miller,  Const,  p.  641.  "All 
change  is  not  impairment.  Impair  means 
to  make  wors^,  to  diminish  in  quantity, 
value,  excellence,  or  strength,  to  lessen  in 
power,  to  weaken,  to  enfeeble,  to  deterio- 
rate." Holland  v.  Dickerson,  41  Iowa,  367. 
A  law  which  does  away  with  an  exemption 
where  there  was  one  before  augments  the 
power  of  the  courts  to  enforce  a  contract 
sued  upon,  or  to  award  damages  for  its 
breach.  The  constitutional  provision  against 
laws  impairing  the  obligation  of  contracts 
therefore  has  no  application  to  a  statute 
diminishing  exemptions  from  execution,  on 
the  theory  that  such  an  enactment  lessens 
the  enforceability  of  contracts  when  they 
come  to  be  sued  upon  and  reduced  to  judg- 
ment. 

If  that  constitutional  prohibition  is  in- 
voked at  all  in  the  present  case,  it  must  be 
for  the  protection  of  some  contract  which 
is  assumed  to  exist  between  the  state  and 
the  creator  of  the  trust  or  the  beneficiary, 
and  that  I  understand  to  be  the  position 
of  the  dissenting  judges   in  the  appellate 
division.     They  treat  the  trust  created  by 
the  will  of  Mr.  Montagnie  Ward  as  a  "con- 
tract,  agreement,   or   understanding,"    and 
say:    "When  Mr.  Montagnie  Ward  made  his 
will,  the  state,  in  effect^  said  to  him,  speak- 
ing through  the  statutes:    If  you  will  give 
A  portion  of  your  property  to  A  in  trust, 
4ind  he  will  agree  to  invest  the  same  and 
rpay  the  income  derived  therefrom  to  your 
«on,  the  statutes  under  which  you  are  per- 
tmitted  to  thus  give  it  will  be  sufficient  to 
.compel    A    to    keep    his    agreement.'     Mr. 
Montagnie  Ward  having  given  the  property, 
:and   the   trustees   having   accepted   it,  the 
legislature  could  not  thereafter  destroy  the 
ttrust  in  whole  or  in  part,  because  to  do  so 
would  violate  that  provision  of  the  Federal 
Constitution     .     .     .     which  prohibits  the 
state  from  impairing  the  validity  of  a  con- 
tract.    .      .  While     the    arrangement 
under   which   the   property   was   given   by 
the  testator  and  received  by  the  trustees 
may   not,   in   a  strict   or   technical   sense, 
have  amounted  to  a  contract,  nevertheless 
it  was  so  in  spirit."     [138  App.  Div.  838, 
123  N.  Y.  Supp.  614.]    I  am  unable  to  see 
what  foundation  there  is  for  this  argument. 
There  was  no  provision  in  the  trust  deed 
that  the  income  of  the  beneficiary  should  be 
exempt  from  the  claims  of  creditors.    That 
was  simply  part  of  the  law  of  the  state  as  it 
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stood  at  the  time.  In  enacting  saeh  laws, 
the  legislature  does  not  enter  into  any  con- 
tract with  its  citizens,  nor  does  it  offer  to 
contract  with  them.  The  statute  was  en- 
acted in  the  exercise  of  the  plenary  pover 
of  the  state  to  regulate  the  tenure  of  ret] 
and  personal  property  within  its  borders. 
It  simply  said  sic  volo,  sic  jubeo,  and  could 
not  limit  the  power  of  suceeding  legisla- 
tures to  alter  or  repeal  such  legislation. 
Newton  v.  Mahoning  County,  100  U.  S. 
648,  661,  25  L.  ed.  710,  712.  The  law  abo 
provided  that  the  interest  of  the  beneficia- 
ries should  be  unassignable.  If  the  l^isla- 
ture  cannot  change  the  law,  it  would  seem 
that  both  of  these  provisions,  so  far  as 
their  liability  to  repeal  is  concerned,  mast 
stand  on  the  same  basis.  Yet  over  fiftj 
years  ago  it  was  unanimously  held  by  this 
court  in  Leggett  v.  Hunter,  19  N.  Y.  445, 
that  the  legislature  could  authorize  the 
beneficiary  to  assign  it.  Judge  Allen,  writ- 
ing for  the  court,  said:  *1t  was  oer 
tainly  competent  for  the  legislature  to  re 
lieve  the  daughters  from  the  prohibition 
contained  in  the  63d  section  of  the  statute 
(1  Rev.  Stat.  p.  730),  that  no  person  bene- 
ficially interested  in  a  trust  for  the  receipt 
of  the  rents  and  profits  of  lands  can  assigB 
or  in  any  manner  dispose  of  snch  interest" 
(p.  460.) 

But  to  what  will  the  doctrine  contended 
for  lead?  A  not  uncommon  provision  in 
wills  grants  to  an  equitable  life  tenant  the 
power  to  dispose  of  the  remainder  by  will 
The  right  to  make  a  will  of  real  estate 
in  this  state  occurs  on  the  testator  arrivini 
at  the  age  of  twenty-one  years.  Is  this 
provision  immune  from  legislative  change? 
Would  the  statute  granting  power  to  make 
a  will  on  arriving  at  the  age  of  eighteen 
years  be  inoperative  as  to  property  devised 
under  a  will  prior  to  its  enactment?  The 
real  estate  of  an  infant  cannot  be  sold  or 
disposed  of  contrary  to  the  provisions  of  a 
will  which  devised  it,  and  under  our  lav 
infancy  continues  until  the  age  of  tweotj- 
one  years.  Would  a  statute  changing  the 
age  at  which  infancy  ceases  to  be  inopera- 
tive as  to  land  devised  or  given  to  the  in- 
fant prior  to  the  enactment  of  the  statute! 
If  not,  why  not  in  the  eases  suggested  ts 
well  as  the  case  before  us?  Where  lies 
the  distinction  ?  The  provision  that  the  in- 
come of  a  trust  fund  may  not  be  taken  to 
satisfy  the  debts  of  the  beneficiary  is  w> 
inherent  or  necessary  part  of  the  trust  At 
common  law  the  income  of  every  trust 
save  that  of  a  married  woman,  was  assigv- 
able  and  could  be  subjected  to  the  daiss 
of  creditors.  As  already  shown,  the  ex- 
emption of  the  homestead  of  a  debtor  can 
be  repealed.  Why  is  not  that  right,  es- 
pecially  if  the  homestead  proceeded  froD 
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the  gift  of  a  third  party,  aa  sacred  as  any 
rights  accruing  under  a  trust?  It  is  a  mis- 
take to  suppose  that  this  court,  in  affirming 
the  decision  in  People  ex  rel.  Roosevelt  Hos- 
pital V.  Raymond,  194  N.  Y.  189,  87  N.  E. 
90,  decided  that  the  legislature  could  not 
repeal  the  provision  granted  in  the  act  of 
incorporation  exempting  real  estate  of  the 
corporation  from  taxation.  On  the  other 
hand,  there  was  no  doubt  of  the  existence 
of  such  power  entertained  by  any  member 
of  the  court.  Before  that  it  was  expressly 
so  decided  in  Pratt  Institute  v.  New  York, 
183  N.  Y.  161,  75  N.  E.  1119,  5  Ann.  Gas. 
198,  and  in  People  ex  rel.  Cooper  Union 
V.  Gas8,  190  N.  Y.  323,  123  Am.  St.  Rep. 
549,  83  N.  E.  64,  13  Ann.  Cas.  678.  All 
that  was  decided  in  the  Roosevelt  Hospital 
Case  was  that  the  legislature  did  not  in- 
tend to  repeal  the  exemption  as  to  property 
conveyed  to  the  hospital  at  the  time  of 
incorporation. 

But  the  question  is  really  settled  by  au- 
thority. It  was  decided  three  quarters  of 
a  century  ago  by  the  court  of  errors  in 
Cochran  v.  Van  Surlay,  20  Wend.  365,  32 
Am.  Dec.  570,  where  it  was  held  by  the 
dissenting  judges,  as  well  as  by  the  ma- 
jority of  the  court,  that  a  will  absolute 
in  terms  and  unconditional  could  not,  by 
any  stretch  of  terms  within  the  limits  of 
legal  or  ordinary  language,  be  termed  a 
contract.  The  authority  of  this  case,  as 
well  as  that  of  Leggett  ▼.  Hunter,  supra, 
has  never  been  impaired  so  far  as  I  can 
find  by  subsequent  decision.  On  the  con- 
trary, title  to  a  great  deal  of  property  has 
been  taken  on  the  strength  of  these  de- 
cisions. There  is  further  curious  result  if 
the  will  of  Montagnie  Ward  be  treated  as 
a  contract.  It  never  took  effect  until  his 
death,  and  it  is  not  very  easy  to  see  how 
there  can  be  a  contract  with  a  dead  man; 
but,  assuming  that  there  were  s<Mne  con- 
tract rights  vested  in  Montagnie  Ward  dur- 
ing his  life,  on  his  death  he  certainly  did 
not  take  them  to  the  other  world.  They 
must  have  passed  to  the  devisees,  legatees, 
next  of  kin,  or  heirs  at  law.  But  these  very 
contract  rights,  if  he  had  any,  passed  under 
the  residuary  clause  as  part  of  the  corpus 
of  the  trust  of  which  his  children  were  the 
equitable  life  tenants.  Surely  the  remain- 
dermen could  not  succeed  to  any  right  of 
the  testator  that  the  income  should  not  be 
subjected  to  his  debts,  for  they  had  no 
interest  in  the  subject.  Therefore,  if  there 
were  any  contract  of  the  testator,  those 
rights  have  become  vested  in  the  beneficia- 
ries themselves.  Any  attempt  to  treat  the 
will  as  a  contract  seems  to  me  will  in- 
volve us  in  a  hopeless  maze  of  incongrui- 
ties from  which  it  will  be  impossible  to 
escape. 
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But,  though  the  will  was  not  a  contract, 
any  person  in  whom,  under  its  provisions, 
any  property  had  vested,  could  not  be  de- 
prived of  his  rights  without  due  process 
of  law,  both  under  the  provisions  of  our 
Constitution  and  those  of  the  Federal  Con- 
stitution. That  a  trustee  has  no  property 
right  in  the  trust  will  be  seen  by  the  opin- 
ion of  Judge  Gray  in  Metcalfe  ▼.  Union 
Trust  Co.  181  N.  Y.  39,  73  N.  E.  498. 
The  property  right  in  this  case  vested  in 
the  defendant,  the  life  beneficiary,  and  the 
question  is  whether  the  exemption  of  his 
income  from  seizure  by  his  creditors  was 
of  such  a  character  that  legislation  sub- 
jecting that  income  to  the  obligation  and 
satisfaction  of  such  claims  was  a  depriva- 
tion of  property  without  due  process  of 
law.  It  is  unquestionable  that  the  legisla- 
ture could  not  have  directed  a  diversion 
of  the  income  to  a  person  who  had  no 
claim  against  the  beneficiary. 

Despite  the  constitutional  provisions,  it 
is  settled  that,  by  retroactive  legislation, 
property  may  be  taken  from  a  person, 
which,  were  it  not  for  such  legislation,  he 
could  have  held  as  his  own,  and  that  such 
legislation  does  not  violate  the  constitu- 
tional provision.  Our  original  statute  on 
the  subject  of  usury  made  every  usurious 
security  or  instrument  void.  In  the  case 
of  Dry  Dock  Bank  v.  American  L.  Ins.  & 
T.  Co.  3  N.  Y.  344,  bills  of  the  bank  amount- 
ing to  £50,000  sterling  were  held  void  for 
usury.  Apparently  shocked  by  this  result, 
the  legislature  passed  a  statute  providing 
that  no  corporation  should  plead  usury. 
The  statute  was  construed  as  retroactive, 
and  deprived  the  debtor  of  his  defense  to 
actions  brought  on  loans  made  prior  to  its 
enactment.  Curtis  v.  Leavitt,  15  N.  Y. 
9.  It  was  there  said:  "Prima  facie,  at 
least,  there  is  a  debt,  for  there  is  the  writ- 
ten obligation  of  the  bank  acknowledging 
the  existence  of  a  debt,  as  there  certainly 
is,  also,  a  moral  obligation  to  pay.''  (p. 
152.)  There  are  many  other  decisions  to 
the  same  effect  in  the  Supreme  Court  of  the 
United  States  and  our  sister  states.  Ewell 
V.  Daggs,  108  U.  S.  143,  27  L.  ed.  682,  685, 
2  Sup.  Ct.  Rep.  408,  414.  In  the  case  cited 
it  was  said:  "The  right  which  the  cura- 
tive or  repealing  act  takes  away  in  such  a 
case  is  the  right  in  the  party  to  avoid  his 
contract,  a  naked  legal  right  which  it  is 
usually  unjust  to  insist  upon,  and  which 
no  constitutional  provision  was  ever  designed 
to  protect."  (p.  161.)  In  Watson  v. 
Bailey,  1  Binn.  480,  2  Am.  Dec.  462,  the 
deed  of  a  married  woman  was  held  void 
because  not  executed  so  as  to  convey  her 
title.  Subsequently  the  legislature  of  Pcnn-  ■ 
sylvania  passed  a  statute  and  gave  effect 
to  such  deed«     The  validity  of  the  statute 
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was  upheld  by  the  supreme  court  of  that 
«tate  (Mercer  v.  Watson,  1  Watts,  330), 
and  later  by  the  Supreme  Court  of  the 
United  States  (Watson  ▼.  Mercer,  8  Pet. 
«8,  8  L.  ed.  876).  So,  in  Lewis  v.  McEl- 
vain,  18  Ohio,  347,  notes  for  the  purpose 
of  being  discounted  at  unauthorized  bank- 
ing associations  were  made  void  by  the  ex- 
isting legislation  of  the  state.  A  subse- 
quent statute  authorizing  recovery  upon 
th^m  was  upheld.  A  review  of  the  cases 
upholding  similar  legislation  will  be  found 
in  2  Hare,  Am.  Const.  Law,  title  35,  pp. 
787  et  seq.  All  these  rest  on  the  proposi- 
tion that  a  party  has  no  vested  right  in  a 
defense  to  a  contract  which  he  has  actually 
made,  and  which  he  is  under  a  moral  ob- 
ligation to  perform,  though  the  law  at  the 
time  makes  such  contract  void.  There  is 
recognized  in  every  civilized  country  the 
obligation  of  a  man  to  pay  his  debts  if 
he  haa  property  out  of  which  they  can  be 
satisfied,  and  the  failure  to  do  so  is  moral 
dishonesty.  No  one  has  a  moral  right  to 
be  dishonest.  The  income  of  the  defendant 
in  this  case  exceeds  $3,000  a  year.  It  i9 
idle  to  say  that  the  beneficiary  cannot  sup' 
port  himself  or  his  family  on  less  than  that 
aum.  It  is  only  a  small  proportion  of  the 
people  in  this  country  who  have  such  an  in- 
come, and  yet  the  vast  majority  of  them  live 
and  support  themselves  and  their  families 
and  notwithstanding  pay  their  debts.  Un< 
der  the  statute,  the  earnings  of  the  wage 
earner  exceeding  $12  a  week  are  subject  to 
the  same  sort  of  execution  that  has  been  is- 
sued in  this  case  against  the  income  of  the  de- 
fendant, and  it  would  be  very  unfortunate 
if  we  were  constrained  to  hold  that  the 
income  from  property  held  in  trust  for 
a  debtor,  often  an  idle  member  of  society, 
should  be  more  secure  than  that  income 
which  a  man  produces  by  his  own  toil  and 
efforts.  The  decisions  of  the  courts  lead  us 
to  no  such  result. 

It  is  a  general  rule  of  constitutional  law 
that  a  citizen  has  no  vested  right  in  stat- 
titory  privileges  and  exemptions.  Cooley, 
Const.  Lim.  7th  ed.  p.  546.  This  rule  has 
been  held  to  apply  to  statutes  exempting 
property  from  levy  and  sale  on  execution, 
^uch  a  statute  is  not  a  contract  between 
the  judgment  debtor  and  the  state,  and 
hence  an  amendment  thereof  altering  the 
•exemptions  by  lessening  them  does  not  im- 
pair the  obligation  of  a  contract.  In  Webb 
▼.  Moore,  25  Ind.  4,,  a  statute  in  force  at 
the  time  of  the  execution  of  a  mortgage 
to  the  school  fund  required  the  county  audi- 
tor to  give  sixty  days*  notice  of  sales  for 
the  nonpayment  of  the  principal  of  the 
loan  or  interest  thereon.  •  By  subsequent 
legislation  a  notice  of  three  weeks  was 
made  sufficient.  It  was  contended  that  the 
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statute  permitting  the  shorter  notice  oper- 
ated to   impair  the  obligation  of   the  con- 
tract;   but   the   supreme  court   of    Indiana 
held  that,  if  it  could  be  said  to  affect  tJe 
contract   in   any   way,   it  strengthened  its 
obligation    by   expediting    the    remedy   for 
its  violation.     *'We  think  it  well   settled," 
said  Elliott,  J.,  "that  the  remedy  given  by 
law  to  enforce  a  contract  upon  a  breach  of 
its  obligation  may  be  changed  from  time 
to  time  at  the  will  of  the  legislature.    The 
point  guarded  by  the  Constitution  is  that 
in   so  changing  the   remedy   care    must  be 
taken  that  the  obligation  of  the  contract 
be  not  thereby  materially  lessened,   weak- 
ened, or  impaired.     It  is  equally  well  set- 
tled that  the  legislature  may  give  a  more 
efficient  remedy  for  the  enforcement  of  the 
obligation  of  a  contract  after  breach,  and 
that  such  legislation  is  not  repugnant  to 
the  Constitution  of  the  United  States  pro- 
hibiting a  state  from  passing  any  law  im- 
pairing  the  obligation   of  contracts."     In 
Bull  V.  Conroe,   13  Wis.  233,  it  was  held 
that  the  privileges  of  debtors  are  not  vest- 
ed   rights,    and    that   the   legislature    may 
modify   and  abridge   them   by   laws   which 
operate    directly    upon    the    property,    the 
privileges  extended  to  debtors  by  exemption 
laws  not  being  vested  rights  as  to  the  par- 
ticular property  falling  within   their  pro- 
tection.   In  Holland  v.  Dickerson,  41  Iowa, 
367,  a  mortgage  had  been  foreclosed,  and 
the  question  was  whether  the  sale  must  be 
made  under  the  law  which  was  in  force  at 
the  time  when  the  mortgage  was  executed, 
which    allowed    the   defendant   an    election 
to  have  his  property  appraised  or  sold  sub- 
ject to  redemption,  or  could  be  made  un- 
der the  law  in  force  at  the  time  when  the 
property   was  offered   for  sale,   which  de- 
nied to  the  defendant  any  right  either  to 
redemption  or  appraisement.     It  was  con- 
tended that  the  sale  could  not  be  made  un- 
der   the    later    statute   without    impairing 
the  obligation  of  the  contract.     The  court 
overruled    this    objection,    holding    that  a 
remedy   providing   for  the   enforcement  of 
a  contract  might  be  changed  at  the  will 
of  the  legislature,   the  only  constitutional 
limitation  upon  this  power  being  that  the 
obligation  of  the  contract  should  not  there- 
bv  be  weakened,  and  that  a  statute  which 
strengthens   and   accelerates   the   power  to 
compel  the  performance  of  a  contract  could 
not  be  regarded  as  impairing  its  obligation. 
The  language  of  the  supreme  court  of  Ken- 
tucky inLapsleyv.  Brashears,  4Litt.  (Ky.) 
60,  was  quoted  with  approval,  where  it  is 
said  that  "it  is  impossible  to  perceive  bow 
the  obligation  of  contracts  can  be  impaired 
by   either    accelerating   the   remedy   or  by 
making   a   fund   subject  to  their   satisfac- 
tion which  was  not  so  when  the  contracts 
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vere  made."  This  laat  Btatement  is  pre- 
cisely applicable  to  the  facts  presented  in 
the  case  at  bar.  In  Harris  v.  Glenn,  56 
Ga.  04,  the  supreme  court  of  Georgia  was 
called  upon  to  construe  the  effect  of  an 
act  of  the  legislature  declaring  that  prop- 
■erty  previously  exempted  from  levy  and 
sale  by  the  Code  of  that  state  should  not 
be  exempt  as  against  the  purchase  money, 
and  it  held  that  the  statute  thus  repealing 
the  exemption  applied  to  a  mortgage  ex- 
ecuted for  the  purchase  money  of  land  pri- 
or to  its  enactment.  "Debtors  have  no 
vested  right  not  to  pay  their  debts,"  said 
Judge  Bleckley.  "What  they  have  and 
-what  they  acquire  the  state  may  subject 
to  legal  process  for  the  satisfaction  of  cred- 
itors. If  the  state  will  furnish  the  proc- 
ess and  allow  it  to  run,  nothing  that  djbt- 
ors  own  is  beyond  its  reach.  There  is  no 
fastness  that  can  afford  shelter  against  the 
public  authority.  Exemption  of  property 
from  levy  and  sale  for  the  payment  of  debts 
is  but  a  privilege  for  the  time  being, — mere 
grace  and  favor,  dependent  on  the  will  of 
the  state.  .  .  .  Exemption  is  but  a 
statutory  or  constitutional  shield,  which  be- 
ing removed,  the  exposure  to  process  is 
the  same  as  if  it  had  never  been  inter- 
posed." 

In    this    court    the    constitutional    as- 
pects of  legislation  lessening  or  repealing 
exemptions  from  execution  do  not  appear 
to  have  been  considered,  although  the  effect 
of    a   statute    increasing   such   exemptions 
was  passed  .upon,  as  we  have  already  shown, 
in  Morse  v.  Goold,  11  N.  Y.  281,  280,  62 
Am.  Dec.  103.     In  Kittel  v.  Domeyer,  176 
N.  Y.  205,  67  N.  E.  433,  however,  this  court 
•considered  that  section  of  the  domestic  re- 
lations law  which  empowers  a  married  wo- 
man to  cause  the  life  of  her  husband  to  be 
insured,   and   makes  the   insurance  money 
free   from   any   claim   of  the  creditors   of 
the  husband,   provided   the   prepiium   does 
not  exceed  $500.    It  was  said  that  under 
this  statutory   provision  the   right  of  the 
wife  did  not  rest  upon  contract,  but  upon 
legislative  grant,  and  the  court  expressly 
held  that  the  state  clearly  had  the  right 
to  ehange  and  regulate  the  exemption  be- 
fore the  insurance  fund  reaches  the  wife. 
As   to   the   suggestion   that   to   construe 
the   amendment   as    operative    upon   exist- 
ing trusts  ia  to  deprive  the  beneficiary  of 
his   property  without  due   process  of  law, 
it  may  be  said  that  to  compel  a  man  to 
apply  his  property  to  the  payment  of  his 
-debts  is  not  to  deprive  him  of  his  property 
within    the    meaning   of    the    Constitution. 
Even    before    the   enactment   of    1908,    the 
beneficiary  was  compellable  thus  to  apply 
all    of    the    trust    income    which    was    not 
Tiecessary   for   his   education   and   support; 
40  L.R.A.(X.S.) 


and  the  amendment  merely  measures  the 
quantum  which  must  go  to  the  payment 
of  his  debts  by  a  different  standard.  In- 
stead of  exempting  from  the  claims  of 
creditors  all  of  the  income  not  requisite 
for  the  education  and  support  of  the  bene- 
ficiary, the  legislature  now  exempts  all  the 
income  except  10  per  cent.  Such  a  statute 
relates  to  the  remedy  of  the  creditor  by 
changing  its  extent,  and  in  no  wise  im- 
pairs the  obligation  of  any  contract  or 
destroys  any  vested  right,  because  the  state 
has  never  contracted  with  the  beneficiary 
as  to  the  extent  of  the  exemption  which 
hQ  shall  enjoy,  or  conferred  upon  him 
any  right  to  a  specified  exemption;  nor  did 
the  state,  in  authorizing  the  creation  of 
trusts  which  should  be  exempt  to  certain 
extent  from  the  claims  of  creditors,  under- 
take that  the  exemption  originally  pre« 
scribed  should  be  permanent,  exemption  be- 
ing a  matter  of  privilege  for  which  no  con- 
sideration proceeds  from  the  creator  of  the 
trust.  The  state  retains  the  right  which 
exists  in  regard  to  reipediable  legislation 
generally,  to  change  the  remedy  in  favor 
of  the  creditor  of  the  cestui  que  trust. 

The  judgment  against  the  defendant  was 
recovered  in  this  case  over  a  year  subse- 
quent to  the  time  when  the  statute  of  1908 
took  effect,  and  it  does  not  appear  that  the 
debt  on  which  it  was  founded  was  not  also 
incurred  subsequent  to  that  time.  There- 
fore, to  sustain  the  position  of  the  appel- 
lant in  this  case,  it  would  be  necessary  to 
hold,  not  only  that  the  defendant  had  a 
vested  right  to  hold  the  incomcf  of  the  trust 
fund  exempt  from  the  claims  of  his  cred- 
itors prior  to  the  enactment  of  the  law,  but 
that  he  has  a  vested  right  to  incur  such 
debts  as  he  may  see  fit  in  the  future  with 
a  similar  exemption;  and  that  the  legisla- 
ture can  pass  no  statute  which  will,  in 
effect,  say  to  him,  whatever  may  be  the 
law  as  to  your  past  debts,  if  hereafter  you 
incur  any,  you  must  pay  them  out  of  the 
income  of  your  trust  property.  Such  a 
result  is  rather  too  startling  to  be  contem- 
plated with  equanimity.  I  am  satisfied 
that  there  is  nothing  in  the  fundamental 
law  either  of  the  state  or  nation  which 
obliges  us  to  adopt  a  construction  with 
such  possible  consequences,  and  I  there- 
fore advise  that  this  order  be  affirmed,  with 
costs,  and  the  certified  question  answered 
in  the  afilrmative. 

Gray,  J.,  dissenting: 

I  dissent  upon  the  ground  that  the  stat- 
ute in  question  (Code  Civ.  Proc.  §  1391) 
did  not  affect  trusts  created  prior  to  its 
enactment.  The  trust  fund  in  question 
was  created  by  the  will  of  Montagnie  Ward* 
who  died   in   1879.     He  gave   to   trustees 
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shares  of  his  estate  for  the  benefit  of  his 
children,  of  whom  this  appellant  was  one, 
and  directed  the  payment  over  of  the  net 
income  or   interest,   to  each   child  during 
his  or  her  natural  life.     This  appellant's 
share  was  set  apart  in  1879,  and  its  in- 
come has  been  applied  to  his  use  since  that 
time.    The  statutory  provision  under  which 
the  application   below  was  made  was  en- 
acted in  1008.     I  think  that  to  give  the 
statute  retroactive  effect  is  to  deprive  the 
appellant  of  property  without  due  process 
of  law.     This  trust  was  lawfully  created, 
and   when    it   became   operative   upon    the 
testator's  death,  the  law  attached  but  one 
condition  to  the  full  enjoyment  of  the  in- 
come by  the  beneficiary,  and  that  was  that 
the  surplus  income  beyond  the  sum  neces- 
sary for  his  education  or  support  should 
be    liable   to    the   claims    of    creditors,   as 
other  personal  property.     Except  for  that^ 
such  a  trust  provision  was  within  the  pro- 
tection of  the  statutes  of  th^  state,  and  the 
right  of  the  beneficiary  in  relation  to  it 
was  and  is  property.    The  trust  originated 
in  the  acceptance'  by  the  trustees  of  the 
property,   and    the   trustees'   ownership   of 
the   trust    property   was    inseparably   sub- 
jected  to  a    duty,   and  connected   with   a 
right,  for  the  benefit  of  another.    The  trus- 
tees' tenure  was  dependent  upon  conditions 
having  no  relation  to  any  interest  of  theirs 
in  the  estate.     No  property  right  can  be 
predicated  of  the  estate  of  a  trustee.    Every 
beneficial   proprietorship  or  interest  is   in 
the  cestui  que  trust,  for  whom  the  trust 
estate  is  held  and  who  has  the   right  to 
enforce  the  performance  of  the  trust.    Met- 
calfe V.  Union  Trust  Co.  181  N.  Y.  39,  44, 
73  N.  E.  498.     The  interest  of  the  bene- 
ficiary in  the  maintenance  of  the  trust  in 
all  its  integrity  is  a  valuable  property  right 
which    the    statute   confers,    and   while    it 
may  be  competent  for  the  legislative  body 
of  the  state,  in  the  control  assumed  over  the 
transmission  and  testamentary  disposition 
of  property,  to  attach  new  conditions  there- 
to for  the  future,  I  am  quite  unable  to  per- 
ceive how  it  may  validly,  not  to  say  justly, 
alter  existing  conditions  affecting  property 
rights,  or  a  vested  interest  in  property;  for 
that    is    the   nature    of    this    beneficiary's 
interest.     Upon  the  death  of  the  testator, 
and  the  acceptance  by  the  trustees  of  the 
trust  estate  given  them,  what  resulted  was, 
in  effect,  a  convention  authorized  by  tha 
40  L.R.A.(N.S.) 


law,  under  which  the  trustees  agreed,  and 
became  obligated,  to  apply  the  trust  in- 
come for  the  benefit  of  the  beneficiary  sole- 
ly, except  so  far  as  it  might  be  shown  to 
exceed  his  needs.  That  there  was  no  eon- 
tract  with  the  state,  nor  any  contract  in 
the  technical  sense,  may  be  conceded;  but 
there  was  an  engagement  assumed  by  the 
trustees,  which  devolved  upon  them  tbe 
legal  duty  to  apply,  and  conferred  upon 
the  appellant  the  right  to  receive,  for  hi& 
life,  tiie  income  of  the  estate,  held  subject 
only  to  the  right  of  creditors  to  reach  the 
surplus  beyond  what  was  necessary  for 
his  support.  If  the  legislature  maj  validly 
change  the  statute  so  as,  arbitrarily,  to 
direct  the  application  of  10  per  cent  of 
the  income  to  the  claim  of  a  creditor,  it 
may,  as  competently,  direct  tbe  applica- 
tion of  any  percentage,  even  to  the  whole. 
There  is  a  material,  indeed  a  radical,  diffei^ 
enoe  between  the  provision  of  the  statute, 
which,  at  the  time  of  the  creation  of  the 
trust,  subjected  the  surplus  income  only  to 
tho  claims  of  creditors,  and  the  amendment 
now  in  question,  which  subjects  a  percent- 
age of  all  trust  incomes  arbitrarily  to 
their  claims.  I  cannot  subscribe  to  a  do^ 
trine  which  is  so  radical  and  so  regardless 
of  vested  rights.  The  principle  of  our  de- 
cision in  Livingston  v.  Livingston,  173  K. 
Y.  377,  61  L.R.A.  800,  93  Am.  St  Rep. 
600,  66  N.  E.  123,  is  as  applicable  to 
the  present  case.  In  my  judgment  this 
appellant's  interest  in,  and  right  to,  tbe 
trust  provision  under  this  will,  were  safe- 
guarded by  the  Constitution,  and  may  not 
be  impaired.  To  allow  the  statute  retro- 
active effect  is,  as  I  have  before  observed, 
to  deprive  the  appellant  of  property  with- 
out due  process  of  law,  and  such  a  con- 
struction is  as  unnecessary  as  it  is  viola- 
tive of  a  substantial  and  vested  right  It 
is  not  a  question  of  exemption,  or  lessen- 
ing of  exemption.  It  is  a  question  whether 
that  may  be  taken  away  which  the  statute 
authorized  as  a  provision  by  a  testator 
when  making  a  final  disposition  of  bis  es- 
tate. 

CuUen,  Ch.  J.,  and  Vann  and  Werner, 
JJ.,  concur  with  Willard  Bartlett,  J. 

Haight   and   Ghase,   JJ.»   MacQr  with 
Gray,  J* 
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rely  on  the  statute  of  frauds  against 
contract  by  his  vendor  with  a  third 
person  883 

Is  oral  promise  to  pay  another's  pre- 
existing debt,  made  In  order  to  se- 
cure a  benefit  to  the  promisor,  with- 
out releasing  the  original  debtor, 
within  the  statute  of  frauds  242 

Validity  of  agreement  by  employee  not 
to  engage  in  competing  business,  as 
affected  by  Its  scope  in  time  and 
territorial   extent  473 

Enforceability  of  promise  by  bene- 
ficiary to  pay  proceeds  of  life  insur- 
ance to  third  person  6$^ 
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Bight  of  Tender  In  conditional  mle  to 
recover  property  mm  affected  by  his 
knowledge  tbat  the  purchaser  in- 
tended to  make  an  unlawful  use  of  It    967 

Entering  another's  entployment  as 
breach  of  covenant  not  to  engage 
In  rival '  business.  1191 


Contribution  and  iBdemnlty* 

Bight  of  one  constructively  liable  for  a 
tort,  to  contribution  or  indemnity 
from  one  actually  responsible  for 
its  commission 

Right  of  employer  who  has  been  held 
liable  for  tort  of  or  upon  servant 
or  contractor,  to  recover  over  from 
the  actual  wrongdoer 

lilabillty  of  officers  or  directors  to 
corporation  for  amount  It  has  been 
compelled  to  pay  because  of  their 
tort 

Sight  of  municipality  to  recover  In- 
demnlty  or  contribution  from  one 
for  whose  tort  it  has  been  held  lia- 
ble 


1147 


1168 


1102 


1165 


Corporatlona. 

Effect  of  erroneously  describing  de- 
feudont  in  process  as  a  corporation 
instead  of  an  individual  or  partner- 
ship, or  vice  vena 

Relationship  to  private  corporation  in- 
terested in  a  criminal  prosecution 
which   will    disqualify   juror 

Relationship  to  private  corporation 
which  will  disqualify  juror  in  a 
civil  action  In  which  it  is  inter- 
ested 

Liability  of  officers  or  directors  to  eor- 
IK>ration  for  amount  it  has  been 
compelled  to  pay  because  of  their 
tort 

Statutory  provision  for  penalty  as  af- 
fecting validity  or  enforceability  of 
contract  made  by  foreign  corpora- 
tion without  complying  with  condi- 
tions  of   doing   business 


666 


978 


978 


Power  of  state  court  to  enforce  right 
under  Federal  employer's  liability 
act  684 

Questions  of  state  law  as  to  which  the 
decisions  of  the  highest  state  court 
must  be  followed  in  actions  originat- 
ing In,  or  removing  to,  the  Federal 
courts  880 

Conrta    martial. 

Are  state  militias  subject  to  the  arti- 
cles  of  war   of   the  United   States    864 

Covenants. 

Entering  another's  employment  as 
breach  of  covenant  not  to  engage  In 
rival  business  1191 

Criminal  law. 

Evidence  In   criminal   casa»   see   Bti- 

As  to  jury,  see  Jubt. 

See  also   BXTomTiON;   ICathbm;  R<»- 


Does  jeopardy  attach  whera  trial  Is 
begun  with  unsworn  jury  1218 

Conviction  or  acquittal  of  marital  of- 
fense as  bar  to  a  subsequent  prose- 
cution 615 

Power  to  amend  commitment '  or  sen- 
tence by  increasing  punishment  96 

Intimation  that  a  recommendation  to 
mercy     would     be.    entertained 
ground  for  reverssil  of  conviction 


289 


1102 


857 


</Ovntlea. 

Liability  of,  for  obstruction  or  defect 
outside  of  traveled  portion  of  high- 
way 182 

•Courts. 

Contempt  of,  see  CoNTiifFT. 

Right  of,  to  grant  new  trial  on  Its 
own  motion,  or  on  grounds  other 
than  those  urged  by  the  moving 
party  201 

Power  to  amend  commitment  or  sen- 
tence by   increasing  punishment  90 

Conclusiveness    of    enrolled    bill  1 

Judicial  control  of  discretion  as  to  re- 
instatement of  Insured  148 

Jurisdiction  of  action  for  death  under 
statute  of  another  state  as  affected 
by  penal  or  remedial  character  of 
statute,  or  difference  between  the  lea 
loci  delicti  and  lem  fori  as  to  char- 
acter of  damages  1005 
40  L.R.A.(X.S.) 


atlt. 

Jurisdiction  of  action  for  death  nn* 
der  statute  of  another  state  as 
affected  by  penal  or  remedla^  char- 
acter of  statute,  or  difference  be- 
tween lem  loci  delicti  and  lem  fori  aa 
to  character  of  damages  1096 


Debtor  and  eredltor. 

Constitutionality  of  statute  snbjectlnff 
spendthrift  trust  debts  1215 

DellTorr. 

Of  goods  by  carrier,  see  Cabbibbs. 
Of  gift,  see  OivT. 

Dlaerlmlnatlon. 

By  carrier,  see  Cabbibbb. 

As  to   license  or  occupation  tax,  see 

LICBMSB. 

Between   harmless   articles   in  legisla- 
tion regulating  peddlers  1207 


Divorce  and  aeparatlon. 

Pendency  of  suit  for  divorce  or  separa- 
tion as  bar  to  another  suit  In  the 
same  state 

Harrying  out  of  state  contrary  to  de- 
cree as  contempt  of  court 

Who  is  an  habitual  drunkard  within 
the  meaning  of  divorce  laws 


88 


765 


656 


Domlell. 

Is  A  domidl  lost  by  abandonment 
without  intention  of  returning,  be- 
fore  acquiring  a   new  one 


M 
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Dourer* 

Bight  to  consider  accrued  taxes  in  as- 
signing dower  or  fixing  its  casb  ralue    609 

Druva  and  AruKKlutu. 

Wife's  right  of  action  at  common  law 
against  one  selling  drugs  to  hus- 
band 860 

Dranlcenness. 

Who  is  an  habitual  drunkard  within 
the   meaning   of   divorce   laws  655 

Dvat. 

BecoTerj  for,  In  eminent  domain  pro- 
ceedings 48 

Dyinv  deelArattona. 

Admissibility  of  dying  declarations  of 
person  for  whose  death  the  accused  Is 
not  on  trial  1105 

Batlnv  lioaae*. 

Liability    for   serving   unfit   food  480 


BleotloBs. 

Interference  by  equity  with  matters 
preceding  election 

Acquiring  residence  as  a  voter  while 
attending  school  or  public  institu- 
tion 

Assisting  voter 

BmerflreacT  avslataat. 

Liability  of  master  for  injury  to 


576 


168 
635 


1180 


Bmlaent  domain. 

Power  of  railroad  to  condemn  prop- 
erty to  obtain  construction  material    793 

Right  under  constitutional  provision 
against  "damaging**  private  property 
for  public  use  without  compensation, 
to  compensation  for  consequential 
damages  to  property,  no  part  of 
which  is  taken,  from  smoke,  noise, 
dust,  etc.,  incident  to  ordinary  op- 
eration of  railroads  48 

Interurban  trolley  road  as  additional 
burden  254 

Bmplorera'  liability* 

See  Masctb  and  Sbbvahh. 

■ 

Bnrolled  bill. 

Conclusiveness    of  1 

B^nlty* 

Interference  by  equity  with  matters 
preceding  election  576 

Power  of  equity  to  take  jurisdiction 
because  of  multiplicity  of  actions  at 
law  for  personal  injuries  growing 
out  of  a  single  tort  464 

Jurisdiction  of  equity  to  enforce  lia- 
bility of  members  of  mutual  insur- 
ance company  781 

BUitoppel. 

Delay  In  giving  notice  of  forgery  as 
estoppel  of  true  owner  to  recover 
against  party  which  has  paid  paper 
on    a    forged    Indorsement  657 

40  L.R.A.(N.S.) 


B-rideace. 

Right  of  Jury  In  criminal  case  to  da- 
termlne  one's  age  by  inspection  or 
obeervatloii  470 

Admissibility  against  sureties  on  bond 
of  statements  by  principal  after  ex- 
piration of  term  of  office  or  Employ- 
ment 662 

Waiver  of  privilege  as  to  communica- 
tion between  husband  and  wife  by 
calling  one  spouse  as  a  witness  for 
the  other  43 

Admissibility  of  dying  declaration  of 
person  for  whose  death  the  accused 
is  not  on  trial  1195 


027 


1136 


Bxecntora  and  admin  iatratora* 

Assessment  after  death  of  owner,  of 
taxes  omitted  during  his  lifetime 

Decree  directing  transfer  of  fund  by 
executor,  administrator,  or  guardian 
to  himself  in  another  fiduciary 
capacity,  as  affecting  liability  of  his 
sureties 

Personal  representative,  testamentary 
trustee,  or  guardian  carrying  on 
business  201 


Bfztortion* 

Extortion  or  robbery  as  affected  by 
right,  or  belief  in  right,  to  property 
sought  to  be  secured 


901 


Federal  eonrta* 

See    C0UBT8. 

Fiablnv* 

Nature  and  extent  of  rf^t  ereated  hy 
private  grant  of  hunting  or  fishing 
privilege 

Food* 

Liability   for   serving   unfit   food 

Foretgra  eorporatlona* 

See     COEPOBATIOHS. 


Forgrery. 

Delay  in  giving  notice  of  forgery  as 
estoppel  of  true  owner  to  reooTer 
against  party  which  has  paid  paper 
en   a    forged    indorsement  657 

Former  Jeopardy-* 

See  Cbiminal  Law. 


Nature    and    extent   of   right 
by  private  grant  of  hunting  or  flab- 
Ing  privilege 


290 


Gift* 

Transfer  of  key  to  receptacle  as  de- 
livery of  pottession  sustaining  gift 
of  contents  901 

Go-rernment  post* 

Acquiring  residence  as  a  voter  while 
an  occupant  of  168 

Gra-re* 

Prescription  or  adverse  possession  of    TBS 
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Guardian 

Decree  directlDg  transfer  of  fund  by 
guardian  to  himself  In  another  fldti- 
clary  capacity,  as  affecting  liability 
of  his  sureties  1186 

Guardian  carrying  on  business  201 


BabitVAl  dmnlcard. 

Who  is,  within  meaning  of  dlyorce 
laws 

Bivh^vays. 

Additional    burden    on,    see    Bminsnt 

Domain. 
As  to  cost  of  improTing,  see  Public 

IMPROTEICBNTS. 

Liability  for  injury  by  defect  or  ob- 
struction In  space  between  sidewalk 
and  carriage  way 

Liability  of  county,  town,  or  municipal- 
ity for  obstruction  or  defect  outside 
of  trayeled  portion  of  bigbway 

Boapltal. 

For  insane,  as  nuisance 

Hotels. 

Liability  for  serrlng  nnflt  food 

Hoars  of  labor. 

Constitutionality  of  limitation  of 

HaatlBflT. 

Nature  and  extent  of  right  created 
by  private  grant  of  hunting  priTi- 
lege 

Hasband  aad  "wife. 

As  to  divorce,  see  Divoicm  and  80- 

ABATION. 

Privilege  of  communlcatloBs  between, 
see   EviDiNCB. 

Conviction  or  acquittal  of  marital  of- 
fense as  a  bar  to  •obseqnent  prose- 
cution 

Right  of  wife  to  sue  for  personal  In- 
Jury  to  husband 

Wife's  right  of  action  at  common  law 
against  one  selling  drugs  or  liquor 
to  husband 

Ideatlty. 

Power  to  require  one  who  has  caused 
an   injury   to   identify   himself 

flleflrltlmates. 

Limitation  applicable  to  bastardy  pro- 
ceedings or  action  to  compel  support 


fBtpeaehmeat. 

Of  enrolled  bill 

incompetent  persoas. 

Insane  asylum   or  hospital  for  insane 
as  a  nuisance 

ffnfaats. 

Liability  of  parent  for  necessaries  fur- 
nished   minor    child    who    is    living 
away  from  the  parent's  home 
40  L.R.A.(N.S.) 


656 


04 


182 


til 


480 


898 


290 


ei6 


860 


622 


144 


647 


InJaaetloB* 

Interference   by   equity 
preceding  election 

lasaae  aaylaas* 

As  nuisance 


wttb   matters 


laterest. 

Acceptance  of  principal  sum'  as  affect- 
ing the  right  to  interest 

laterarbaa   railroad. 

A»  additional  burden  on  highway 


488 


676 
647 


laspeotloB. 

Master's  duty  as  to,  see  Mastib  and 
Sebtant. 

Right  of  Jury  in  criminal  case  to  de- 
termine one's  age  by  Inspection  or 
observation  470 


Inaaraaee. 

Collection  of  Insurance  policy  during 
lifetime  of  testator  as  ademption  of 
specific  legacy  thereof 

Jurisdiction  of  equity  to  enforce  liabil- 
ity of  members  of  mutual  Insurance 
company 

Enforceability  of  promise  by  benefic- 
iary to  pay  proceeds  of  life  Insur- 
ance to  third  person  ' 

Liability  of  insurance  company  for  neg- 
ligent delay  In  passing  upon  or  issu- 
ing policy  until  after  loss 

Insurance,  in  name  of  partnership,  of 
property  the  legal  title  to  which  Is 
in  the  name  of  individuals 

Bffect  of  sleeping  on  premises  to  pre- 
vent their  becoming  vacant  or  un- 
occupied  within    insurance   policy 

Voluntary  exposure  to  unnecessary 
danger,  within  meaning  of  accident 
Insurance   policy 

Judicial  control  of  discretion  as  to  re- 
instatement of  Insured 


661 


781 


692 


164 


152 


68 


185 


148 


254 


latoxleatlav  ll^aora. 

Wife's  right  of  action  at  common  law 
against  one  selling  drugs  or  liquor  to 
husband  860 

Duty  of  carrier  to  accept  liquor  for 
transportation  to  points  where  its 
sale  is  prohibited  or  restricted  798 

Jeopardy* 

Bee  CaiMiNAL  Law. 

Jolat  eredltors  aad  debtors* 

Contribution  between,  or  indemnity  by 
one   to    another,    see   Contbibution 

AND    INDKMNITT. 

Character  of  liability  of  several  per; 
sons  whose  independent  wrongs  of 
the  same  kind  contribute  to  enhance 
degree  or  extent  of  injury  sustained 
by  plaintiff  102 

Conclusiveness  of  Judgment  against 
a  constructive  tort  feasor  in  a  subse- 
quent action  for  contribution  or  in- 
demnity 1172 
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Joint  tort  t^mmorm. 

See  Joint  Cbsditobs  i.in>  Dbbtoes. 

JovriiAls. 

Um  of  lesrlsIatlTe  jonrnals  to  Impeach 
or  sustain  enrolled  bill  1 

JvdvmeBt. 

I/lablllty  for  tort  in  doing  acts  author- 
ized by  subsisting  judgment  which 
is  afterwards  reversed  1197 

Valldlfy  at  common  law  of  warrant 
of  attorney  to  confess  Judgment  066 

Effect  upon  surety  of  judgment  against 
principal  698 

Conclusiveness  of  judgment  against  a 
constructive  tort  feasor  in  a  subse- 
quent action  for  contributioo  or  in- 
demnity 1172 

Jnnlc. 

Master's  duty  to  inspect  junk  to  be 
handled   by   employees  890 

« 

Jvr7« 

Right  of,  In  criminal  case,  to  determine 
one's  age  by  inspection  or  obser- 
vstlon  470 

Constitutionality  of  provision  for 
separate  trial  of  different  issues  in 
same   case  1S8 

Relationship  to  private  corporation  or 
association  for  profit,  interested  In  a 
criminal  prosecution  which  will  dis- 
qualify  Juror  978 

Belatlo.nshlp  to  private  corporation 
or  association  for  profit  which  will 
disqualify  a  juror  In  a  civil  action  in 
which    it    is   interested  978 

Competency  as  juror  of  employee,  or 
relative  of  employee,  of  party  or  per- 
son interested  in  an  action  982 

Trnnsfer  of  key  to  receptacle  as  de- 
livery of  possession  sustaining  gift 
of  contents  901 

Labels. 

Validity  of  police  regulation  as  to 
branding  or  labeling  articles, of  com- 
merce 875 

Landlord  and  tenant. 

Effect  of  holding  over  pending  unsuc- 
cessful negotiations  for  a  new  lease    498 

Lease. 

In  general,  see  Landlord  and  Tinant. 

Liability  of  lessor  of  railroad  for  dis- 
crimination by  lessee  against  ship- 
pers '  619 

LeflTlslatlT-e   Jonrnals. 

Use  of,  in  determining  regularity  of 
passage  of  enrolled  bill  1 

Libel  and  slander. 

Charging  one   with   exacting  excessive 
compensation  for  goods  or  services         79 
40  L.R.A.(N.S.) 


License. 

Regulation  affecting  moving  pictures        193 

Validity  and  effect  of  license  tax  on 
barbers  637 

Discrimination  against  nonresidents, 
by  statute  or  municipal  ordinance 
imposing  license  or  occupation  tax       279 

Right  to  discriminate  betw.een  harm- 
less in  legislation  reflating  ped- 
dlers 1207 

Liens. 

Of  attorney,  see  Attornctb. 

Rescission  of  purchase  of  real  estate 
as  affecting  assumption  of  lien  there- 
on 672 

Limitation   of  actions. 

Limitation  applicable  to  bastardy  pro- 
ceedings or  .action  to  compel  sup- 
port 144 

Docs  time  of  notice  as  condition  of 
municipal  liability  begin  to  ran 
from  the  accident  or  from  the  injury 
or  death  749 

Lis  pendens. 

Abatement  of  suit  by  other  suit  pend- 
ing, see  Abateicknt  and  Revivau 

Marriage. 

As  to  divorce  or  separation,  see  Dx* 

VOBCB  AND  Separation. 
Ill    health    as    defense    to    action    for 

breach  of  promise  to  marry  685 

Master  and  serT-ant. 

Competency  as  Juror  of  employee,  or 
relative  of  employee,  of  party  or 
person   interested    in    an    action  982 

Right  of  employer  who  has  been  held 
liable  for  tort  of  or  upon  servant  or 
contractor,  to  recover  over  from  the 
actual  wrongdoer  164 

Validity  of  agreement  by  employee  not 
to  engage  in  competing  business,  as 
affected  by  its  scope  in  time  and 
territorial  extent  473 

Constitutionality  of  legislative  limita- 
tion of  hours  of  labor  893 

Power  of  state  court  to  enforce  right 
under  Federal  employer's  liability 
act  684 

Liability  of  master  for  negligence  of 
physician  or  surgeon  employed  at 
the  master's  expense  to  attend  serv- 
ant 486 

Right  of  employee  to  rely  on  statute 
requiring  signal  to  be  given  by  train 
approaching  crossing  1105 

Liability  of  master  for  injury  to  an 
emergency  assistant  1180 

Liability  of  master  for  injury  from 
defect  in  simple  tool  832 

Duty  of  master  to  inspect  Jnnk  to  be 
handled  by  employees  890 

Master's  duty  to  inspect  as  affected 
by  fact  that  instrumentality  was 
purchase  from  responsible  dealer         1120- 

Duty  of  master  to  provide  sufllcient 
help  91S. 
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Liability  of  master  for  failure,  of  fore- 
man to  designate  enough  hands  to 
perform  work  918 

Liability  of  master  for  negligence  of 
supervising  employee  employed  pur- 
suant to  statute  946 

Marltein. 

Mayhem  as  depending  upon  the  means 
or  instrument  used  to  inflict  the 
injury  .  1182 

MllltlA. 

Are  state  militias  subject  to  the  Ar- 
ticles of  War  of  the  United  States    854 

Mines. 

Acquiring  title  to  mining  claim  by  ad- 
verse possession  817 

Right  of  grantee  of  coal  in  place  to 
transport  coal  from  adjoining  tract    826 

Mortaraire* 

Chattel  mortgage,  see  Chattbl  Mobt- 

OAOB. 

Mortgage  to  secure  money  advanced  to 
purchase  property  as  a  purchase 
money   mortgage  272 

Rescission  of  purchase  of  real  estate 
as  affecting  assumption  of  mort- 
gage or  lien   thereon  072 

Right  of  one  in  possession  claiming 
under  void  foreclosure  sale  889 

Movlnff  plotvres. 

Regulation  affecting  moving  pictures    198 

Mvltlpllelty  of  suits. 

See  Equity. 

MvnldpAl  coirporAtloBS. 

Liability,  for  injury  on  defective  high- 
way, see  Highways. 

Right  of  municipality  to  recover  In- 
demnity or  contribution  from  one 
for  whose  tort  it  has  been  held  liable  1185 

Does  time  of  notice  as  condition  of 
municipal  liability  begin  to  run  from 
tbe  accident  or  from  the  injury  or 
death  749 

Power  of  municipality  to  regulate 
brickyards  898 

Mntaal  InsiirAnce  oompAiiy* 

See  iNSURAKca. 

!f«c«ssArlea« 

Furnished  to  minor,  see  Pabsnt  amd 
Child. 

IVejrllffence* 

In    driving   automobile,    see    Automo- 
biles. 
Injury     on     defective     highway,     see 

HiGHWATS. 

Joint  liability  for,  see  Joint  Cbbditobs 

AND  Debtobs. 
Of  master  or  servant,  see  Master  and 

Servant. 
Liability     of     municipality     for,     see 

Municipal  Corporations. 
40  L.B.A.(N.a) 


Of  physician,  see  Physicians  and  Svi- 

OEONS. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause. 

Of  street  railway  company,  see  Strebt 
Railways. 

Power  of  equity  to  take  jurisdiction  be- 
cause of  multiplicity  of  actions  at 
law  for  personal  injuries  growing 
out  of  a  single  tort 

In  serving  unfit  food 

Right  of  wife  to  sue  for  personal 
Injury  to  husband 

Power  to  require  one  who  has  caused 
an  injury   to  identify  himself 


464 
480 

288 

822 


NesrotlAblllty. 

Of    bills    or    notes, 
Notes. 


ses    Bills    and 


Hew  trlAl. 

Right  of  court  to  grant  new  trial  on 
Its  own  motion,  or  on  grounds  other . 
than    those    urged    by    the    moving 
party  291 


Noise. 

Recovery  for,  in  eminent  domain  pro- 
ceedings 


Noiirealdeiits* 

Discrimination    against.    In 
license  or  occupation  tax 


Imposing 


Notice. 

Does  time  of  notice  as  condition  of 
municipal  liability  begin  to  run  from 
the  accident  or  from  the  Injury  or 
death 


48 


279 
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Nuisances. 

Bowling  alley  as  a  nuisance  75 

Insane  asylum  or  hospital  for  insane 

as   a  nuisance  647 

Power    of    municipality     to    regulate 

brickyards  898 

OccvpAncy. 

Of  Insured  property,  see  iNSURANCit 


OcCWpAtlOB     t 

See  License. 


Pftrent  And  child. 

Liability  of  parent  for  necessaries 
furnished  minor  child  who  is  living 
away  from  the  parent's  home  ■  488 

Parle   strips. 

Liability  for  Injury  by  defect  or  ob- 
struction in  94 

Parts  erslilp. 

Insurance,  In  name  of  partnership, 
of  property  the  legal  title  of  which 
is  in  the  name  of  individuals  162 

Etfect  of  erroneously  describing  defend- 
ant in  process  as  a  corporation  In- 
stead of  an  individual  or  partner- 
ship, or  vice  versa  966 
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Peace  bond. 

What  conduct  Will  work  a  forfeltar« 

of 


186 


Peddlera. 

Bight  to  discriminate  between  harm- 
less article  in  legislation  regalatlng 
peddlers  1207 

Perjary. 

Perjury  as  affected  by  Inyalidity  of 
proceeding  In  which  testimony  is 
taken  249 

Pliyslelaiia  and  aiirireons. 

Liability  of  master  for  negligence  of 
physician  or  surgeon  employed  at 
master's  expense  to  attend  serr- 
ant  486 


By  bankrupt,  see  Bankbuptct. 


Prlnolpal  and  airent. 

As  to  brokers,  see  Bboksss. 

Bight  of  one  having  excluslre  sales 
agency  within  given  district,  to  com- 
missions on  sales  made  by  another 
outside  of  the  district  to  a  resident 
thereof  071 

Prlnelpal  and  surety. 

Admissibility  against  sureties  on  bond, 
of  statements  by  principal  after  ex- 
piration of  term  of  office  or  em- 
ployment 662 

Effect  upon  surety  of  Judgment  against 
principal  608 

Decree  directing  transfer  of  fund  by 
executor,  adm^istrator,  or  guardian 
to  himself  in  another  fiduciary  capac- 
ity, as  affecting  UabiUty  of  hU 
sureties  160 

Proximate  eanse. 

Negligent  condition  of  place  or  appli- 
ances as  the  proximate  cause  of  in- 
juries not  primarily  caused  by  that 
condition  040 

Pvbllo  ImproT-ements. 

Liability  of  railroad  right  of  way  to 
assessment  for  local  improvement  035 

Bural  highway  as  a  l9cal  Improvement 
the  cost  of  which  may  be  assessed 
against  tributory  property  upon  the 
basis  of  special  benefit  178 

Pvblie  institution. 

Acquiring  residence  as  a  voter  while 
an  Inmate  of  168 

Pnrcbase  money  mortarave. 

See  MOBTGAQB. 

Railroads. 

Condemnation     of    property    by,     see 

EMINENT  DOICAIN. 

Right  to  compensation  for  conse- 
quential damages  to  property,  no 
part  of  which  is  taken,  from  smoke, 
noise,  dust,  etc.,  incident  to  ordinary 
operation  of  railroads  48 

40  L.R.A.(N.S.) 


Liability  of  railroad  right  of  way  to 
assessment    for    local    improvement    935 

Right  of  employee  to  rely  on  statute 
requiring  signal  to  be  given  by 
train  approaching  crossing  1105 


Charging  one  with  exaeting 
rates,   as  libel 

Real   estate   aff-eiits. 

See  Bbokbbs. 

Reinstatement. 

Of  insured,  see  InbubahCB. 


Rescission. 

Of  land  contract,  see  Vbbdob  axd 

CHASBB. 


Restavrants. 

Liability  for  serving  unfit  food 

Restraint  of  trade* 

See  COMTBACTB. 

Robbery. 

As  affected  by  right,  or  bOllef  In  rights 
to  property  sought  to  be  secured 

Sale. 

Charging  one  with  exacting  excessive 
compensation  for  goods,  as  libel 

Assignment  or  transfer  of  purchaser's 
Interest  under  a  conditional  sale 

Right  of  vender  In  conditional  sale  to 
recover  property  as  affected  by  his 
knowledge  that  the  purchaser  In- 
tended to  make  an  unlawful  uae  of 
it 


480 


7» 


87S 


967 


Sobools. 

Acquiring  residence  as 
attending  school 


a  voter  while 


168 


Senteneo* 

Of  convict,  see  Cbiicinal  Law* 


See  Lebbl  and  Slaxdbb. 

Smolce. 

Recovery  for,  in  eminent  domain  pro- 
ceedings 48 


Soldiers'  bome. 

Acquiring  residence  as 
an  inmate  of 


a  voter  while 


168 


Special  beneiits. 

As  basis   for  assessment,  see 

lUFBOVBMBMTB. 


Speciiio  levAoy. 

Ademption  of,  see 

Spendtbrlft  tmsta« 

See  TBU8T8. 

Statute  of  f rands* 

See   CONTBACTB. 
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-Statutes. 

Conclusiyeoess  of  an  enrolled  bill  1 

"Street  rallTrays. 

Liability  of  street  railway  company  to 
one  hit  by  swing  of  car  at  curve       133 

-Sarface  TPatera. 

See  Watebs. 

Taxea. 

Right  to  consider  accrued  taxea  In  as- 
signing dower  or  fixing  its  cash 
value  609 

Assessment  after  death  of  owner,  of 
taxes   omitted   during  his   lifetime       927 

Torts. 

Contribution  between  Joint  tort  feasors, 
see   Contribution   and   Indbmnitt. 

In  general,  see  Negligence. 

Liability  of  officers  or  directors  to 
corporation  for  amount  it  has  been 
compelled  to  pay  because  of  their 
tort  1102 

Liability  for  tort  In  doing  acts  au- 
thorized by  subsisting  judgment 
which  is  afterwards  reversed  1197 

Power  of  equity  to  take  jurisdiction 
because  of  multiplicity  of  actions  at 
law  for  personal  injuries  growing 
out  of  a   single  tort  464 

Trusts. 

Enforceability  of  promise  by  beneficiary 
to  pay  proceeds  of  life  insurance  to 
third   person  692 

Constitutionality  of  statute  subjecting 
spendthrift  trust  to  debts  1216 


Union   depot. 

One  at  union  station  or  union  terminal 
as  a  passenger  778 

Vacancy. 

Of  insured  premises,  see  Insuranci^ 

Vendor  and  pnrcltaser. 

Rescission  of  purchase  of  real  estate 
as  aflTecting  assumption  of  mortgage 
or  Hen  thereon  672 

40  L.R.A.(N.S.)  78 


Right   of   a   purchaser   of    : 
to    rely    on    the    statut 
against  contract  by  his     i 
a  third  person 

Vibration. 

Recovery  for,  In  eminent 
ceedings 

Voters  and  elections* 

See  Elections. 

"Waiver. 

Of  privilege  as  to  comm 
tween  husband  and  wi 
one  spouse  as  a  witi 
other 

"Warrant  of  attorney. 

Validity  at  common  law  c 
attorney  to  confess  jui 

W^aters. 

Liability    for    reopening 
out  drain  or  natural  wa 
body  of  surface  water     ! 
lated 

Discontinuing  service  to 
ment  of  water  bills 

W^ills. 

Disposal,  loss,  or  destru  i 
ject-matter,  or  paymen  i 
ademption  of  a  specific  i 
vise 

Change    in    8Ubject-matt< 
tutlon     of     other     pro: 
ademption  of  a  specific      i 
vise 

Collection   of   insurance 
lifetime  of  testator  as 
specific  legacy  thereof 

"Witnesses. 

Waiver    of   privilege   as 
cations   between   husbi 
by  calling  one  spouse 
for    the    other 

"Writ  and  process. 

Effect    of    erroneously    < 
fendant  In  process  as 
instead  of  an  indivldu 
ship,  or  vice  verta 
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(Separate  Index  to  Notes  Precedes  this.) 


ABATBMBNT  ANB  RBVIVAIi. 

Requiring  defendant  to  withdraw  an- 
swer on  merits  in  order  to  plead 
former  suit  pending,  see  Pleading, 
5. 

The  pendency  of  an  action  for  abso- 
lute divorce  in  one  county  does  not  pre- 
clude defendant  from  instituting  an  action 
in  the  county  of  her  residence,  being  an- 
other county  in  the  same  state,  for  a  di- 
vorce from  bed  and  board,  where  she  has 
sought  no  affirmative  relief  in  the  former 
suit.  Cook  V.  Oook,  40:  83,  74  S.  E.  639,  — 
N.  a  — w  (Annotated) 

ABSTRACTS. 

On  appeal,  see  Appeal  and  Error,  8. 

acobptange:. 

Of  delivery  by  consignee,  see  Carriers, 
18. 

ACCORD  AND  SATISFACTION. 

1.  The  fact  that  receipt  for  payment  of 
an  account  for  work  and  labor,  without  in- 
terest on  the  same,  may  have  been  given 
under  protest  by  the  creditor,  does  not 
change  the  legal  effect  of  his  act  so  as  to 
enable  him  to  maintain  a  subsequent  sep- 
arate suit  to  recover  the  interest.  Bennett 
▼.  Federal  Coal  A  Coke  Co.  40:  588,  74  S.  E. 
418,  —  W.  V«.  — . 

2.  The  common-law  rule  that  payment 
by  a  debtor,  and  receipt  by  the  creditor, 
of  a  less  sum  than  is  due  upon  an  undis- 
puted, liquidated  demand,  is  not  satisfac- 
tion of  the  debt  although  the  creditor 
agrees  to  accept  it  as  such,  is  inapplicable 
to  a  balance  claimed  for  interest  on  the  im- 
plied contract  of  the  debtor  to  pay  interest 
on  an  account  for  work  and  labor,  after 
the  creditor  has  accepted  certain  notes  and 
a  check  in  payment  of  the  account,  without 
including  interest.  Bennett  v.  Federal  Coal 
&  Coke  Co.  40:  588,  74  8.  E.  418,  —  W.  Va. 


to  the  date  of  the  settl 
no  express  contract  on 
debtor  to  pay  interest,  a 
Collect  sucn  interest  can: 
Bennett  v.  Federal  Coal  < 
74  8.  E.  418,  —  W.  Va.  . 

ACCOUNTS. 

As  evidence,  see  Evi 

ACID. 

Use  of,  to  disfigure 
hem. 

ACKNOWIiBDGHENT 

If,  after  a  wife  h 
amined  as  to  her  signatt 
has  not  been  signed  by 
before  the  certificate  o 
been  indorsed  on  the  inst 
possession  of  it  and  en 
the  authority  to  attacl 
terminated,  and  the  deed 
husband  subsequently  a 
and  his  own  to  the  inst 
the  certificate  of  acknoiK 
tached  thereto.  Eldridgi 
143  8.  W.  892,  —  Ten 

acquiescence:. 

Estoppel  by,  see  Ei 

ACTION   OR   SUIT. 

Abatement  of,  see  . 

vivaL 
Appearance  in,  see  j 
By  stockholder  of  e 

porations,  13. 
As  to  parties,  see  '. 

1.  A  purchaser  of  1 
the  statute  of  frauds  t( 
contract  for  its  convey; 
his  vendor  and  one  clai 
der  such  parol  contract. 
40:883,  123  Pac   1118, 


3.  Where  one  to  whom  is  owing  a  sum 
of  money  for  work  and  labor  accepts  cer- 
tain notes  and  a  check  in  settlement  of  the 
account,  giving  his  receipt  therefor,  without 

including  interest  on  the  account  previous  '  ceedings  of  a  quasi  cri 
40  L.R.A.(N.S.) 


2.  An  action  to  con 
bastard  to  contribute  to 
and  not  governed  by  th 
tions  limiting  the  tim« 
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ture.    State  ex  rel.  Patterson  y.  Pickering, 
40:  144,  136  N.  W.  105,  —  8.  D.  — . 

(Annotated) 
3.  A  cause  of  action  against  two  jointly 
for  obstructing  a  stream  cannot  be  joined 
with  other  causes  against  such  persons  and 
others  severally  for  acts  contributing  to 
such  obstruction.  William  Tackaberry  Co. 
V.  Sioux  City  Service  Co.  40:  xoa,  132  N.  W. 
M5,  —  Iowa,  — . 

ADDITIONAL    SKRVITUDE. 

See  Eminent  Domain,  10,  11. 

ADEMPTION. 

See  Wills,  6-10. 

ADMINISTRATION. 

Of  decedent's  estates,  see  Executors  and 
Administrators. 

ADMISSIONS. 

As  evidence,  see  Evidence,  14. 

ADOPTED  STATUTE. 

Construction  of,  see  Statutes,  10. 

ADULTERATION. 

Statute  as  to  sale  of  adulterated  cotton 
seed  meal,  see  Statutes. 

ADVERSE  POSSESSION. 

Of  mining  claim,  see  Mines,  1,  2. 

AGE. 

Determination  of  age  by  inspection  in 
court,  see  Evidence,  10. 

AGENCY. 

See  Principal  and  Agent. 

AI/TERATION  OF  INSTRUMENTS. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence,  7. 
Evidence    on    question    of   time    when 

alteration  was  made,  see  Evidence, 

27. 

At  common  law,  the  alteration  of  the 
date  of  a  promissory  note  is  a  material 
alteration;  and  when  made  by  one  not  a 
stranger  to  the  obligation  will  avoid  it  as 
to  all  parties  not  consenting  thereto.  Bo- 
dine  V.  Berg  (N.  J.  Err.  A  App.),  40:  65, 
82  Atl.  901,  —  N.  J.  — . 

ABIENDMENT. 

Of  pleading,  see  Pleading,  1. 

AMMONIA  TANK. 

Injury  to  employee  working  on,  from 
escape  of  gas  from,  see  Master  and 
Servant,  11. 

AMUSEMENTS. 

Duty  of  carrier  to  furnish  special  trains 
to  amusement  park,  see  Carriers, 
1-3. 


ANNEXATION. 

To  city,  see  Municipal  Corporations,  1. 
40  L.R.A.(N.S.) 


APPEAL  AND   ERROR. 

From  tax  assessment,  see  Taxes,  f. 

Jurisdiction  of  state  courts. 

1.  An  order  of  the  county  court  re- 
quiring an  administratrix  to  inventory  cer- 
tain stock  as  the  property  of  the  estate  be- 
ing administered  by  her  is  of  such  a  nature 
that  an  appeal  lies  therefrom  to  the  district 
court,  under  a  constitutional  provision  that 
appeals  may  be  taken  from  the  judgment 
of  the  county  court  in  all  cases  arising 
under  its  probate  jurisdiction,  in  the  same 
manner  as  was  provided  by  the  laws  of  the 
territory  of  Oklahoma  at  the  time  of  its 
admission  as  a  state  for  appeals  from  the 
probate  to  the  district  court,  when  such 
laws,  which  were  by  another  constitutional 
provision  expressly  continued  in  force,  pro- 
vided for  appeals  from  judgments,  orders, 
and  decrees.  Apache  State  Bank  v.  Daniels, 
40:  901,  121  Pac.  237,  —  Okla.  —. 
Dismissal. 

2.  The  court  will  exercise  discretion  as 
to  striking  appellant's  argument  in  &  crim- 
inal case,  for  failure  to  comply  with  the 
rules  as  to  preliminary  statements,  when 
the  question  is  not  raised  until  final  sub- 
mission. Iowa  City  v.  Glassman,  40:  852, 
136  N.  W.  899,  —  Iowa,  — . 

3.  The  court  will  exercise  discretion  as 
to  striking  the  abstract  for  a  failure  to  com- 
ply with  the  rules  as  to  numbering  the 
lines,  where  the  case  is  before  it  for  final 
determination  and  the  e'ntire  abstract  is 
so  short  that  no  inconvenience  could  have 
been  caused  by  the  omission.  Iowa  City  v. 
Glassman,  40:  85a,  136  N.  W.  899,  —  Iowa, 

Who  may  complain. 

4.  Parties  failing  to  appeal  from  an  or- 
der withdrawing  from  the  jury  the  issues 
presented  by  certain  counts  of  tne  complaint 
cannot,  in  case  of  a  disagreement  as  to 
the  other  counts,  which  necessitates  a  new- 
trial,  question  on  appeal  from  the  second 
judgment  a  ruling  that  such  counts  have 
been  eliminated  from-  the  case,  if  no  sepa- 
rate appeal  was  taken  therefrom.  Frohardt 
Bros.  V.  Duff,  40:  343,  135  N.  W.  609,  — 
Iowa,  — . 

Presumptions. 

5.  A  finding  by  a  single  justice  that  the 
law  of  a  foreign  state  is  the  same  as  the 
local  law,  which  is  founded  entirely  upon 
decisions  6f  the  courts  of  such  state,  creates 
no  presumption  in  its  favor  when  it  is 
renewed  by  the  law  court.  Old  Dominion 
Copper  Mm.  A  Smelting  Co.  v.  Bigelow, 
40:  314,  89  N.  E.  193,  203  Mass.  159. 

6.  Where  a  judgment  has  been  entered 
by  default,  and  a  timely  application  is 
made  to  set  aside  the  default  and  permit 
an  answer  to  the  merits  to  be  filed,  and  such 
answer  discloses  upon  its  face  a  good  and 
meritorious  defense,  as  a  general  rule,  if 
there  be  any  reasonable  doubt  on  the  mat- 
ter, it  wil  be  resolved  in  favor  of  granting 
the  application  and  allowing  a  trial  upon 
the  merits  of  the  case;  and  on  an  appeal 
from  an  order  granting  such  an  application 
every  reasonable   presumption   will   be  in- 
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"dulged  in  support  of  the  order  opening  de- 
fault and  allowing  a  trial  on  the  merits  of 
the  case.  Humphreys  v.  Idaho  Gold  Mines 
Development  Co.  40:  8x7,  120  Pac.  823,  21 
Idaho,  126. 
What  reviewable  generally. 

7.  Where  the  (question  presented  goes 
only  to  the  jurisdiction  of  the  trial  court  to 
enter  the  judgment  sought  to  be  vacated 
under  a  special  appearance,  the  appellate 
court  will  consider  only  the  jurisdictional 
question  raised,  and,  on  determining  that 
the  trial  court  had  jurisdiction  to  enter  the 
judgment,  the  decision  of  the  trial  court  re- 
fusing to  vacate  the  same  is  affirmed.  Gold- 
stein V.  Peter  Fox  Sons  Co.  40:  566,  135  N. 
W.  180,  —  N.  D.  — . 
Discretionary  matters. 

8.  There  is  no  abuse  of  discretion  in 
sustaining  a  motion  to  strike  an  amendment 
of  the  answer,  filed  after  all  the  evidence  is 
adduced,  to  make  the  pleading  conform 
thereto.  Bradbury  ▼.  Chicago,  R.  I.  &  P. 
R.  Co.  40:  684,  128  N.  W.  1,  149  Iowa,  61. 

9.  It  is  not  an  abuse  of  discretion  for 
a  trial  judge  to  permit  the  filing  of  a  sup- 
plemental answer  after  a  hearing  on  the 
merits,  which  sets  up  a  decree  of  a  court 
of  last  resort  in  another  state  claimed  to 
be  ret  judioata  of  the  matter  in  contro- 
versy, although  the  decree  of  the  lower 
eourt,  which  was  affirmed  by  the  decree 
sought  to  be  set  up,  had  been  entered  be- 
fore such  hearing.  Old  Dominion  Copper 
Min.  A  Smelting  Co.  ▼.  Bigelow,  40:  3x4, 
89  N.  E.  193,  203  Mass.  169. 

10.  In  a  suit  for  damages  for  injury  to 
land  by  the  damming  back  of  the  water  of 
a  river  at  a  certain  date,  the  court  may, 
in  its  discretion,  exclude  evidence  as  to  the 
precipitation  at  another  date  for  the  pur- 
pose of  explaining  conditions  shown  in  pho- 
tographs taken  at  the  time,  the  matter  be- 
ing on  a  collateral  point.  Huf nagle  v.  Dela- 
ware &  Hudson  Co.  40:  982,  76  AtL  206, 
227  Pa.  476. 

11.  Where  an  application  is  made  to  set 
aside  a  judgment  entered  by  default  and 
permit  an  answer  to  be  filed,  if  the  facts 
disclosed  by  the  showing  involve  purely  a 
question  of  law,  it  will  involve  no  discretion 
on  the  part  of  the  court,  and  must  be  de- 
termined solely  upon  the  question  of  law 
raised;  but  where  it  presents  a  question  of 
fact  as  to  the  diligence  of  the  party,  or  his 
having  been  taken  by  surprise,  or  being 
mistaken  in  matter  of  fact,  the  application 
will  appeal  to  the  discretion  of  the  court; 
and  an  appellate  court  will  not  disturb  the 
exercise  of  that  discretion,  unless  a  clear 
abuse  thereof  is  shown.  Humphreys  y. 
Idaho  Gold  Mines  Development  Co.  40: 
8x7,  120  Pac.  823,  21  Idaho,  126. 

12.  Denial  of  a  change  of  venue  for  prej- 
udice is  not  a  ground  for  reversal  unless  it 
clearly  appears  that  the  trial  court  abused 
its  discretion,  which  does  not  appear  when 
a  satisfactory  jury  was  obtained  after  the 
examination  of  twenty-eight  men  only 
eight  of  whom  were  excused  for  cause. 
State  V.  Herold,  40:  12x3,  123  Pac  1076,  68 
Wash.  664.  ' 

40  L.R.A.(N.8.) 


Questions  not  raised  below. 

13.  The  defense  that  some  of  several 
persons  sued  jointly  for  turning  surface 
water  onto  another's  property  did  not  par- 
ticipate in  the  wrong  cannot  be  raised  for 
the  first  time  on  appeal.  Martin  v.  Schwert- 
ley,  40:  x6o,  136  N.  W.  218,  —  Iowa,  — . 
Errors  waived  or  cured  below. 

14.  Objections   to   incompetent   evidence  . 
are  waived  by  permitting  the  witness  sub- 
sequently  to   testify   without   objection   to 
the  facts  sought  to  be  elicited  by  it.    Wicker 
V.  Jones,  40:  69,  74  S.  E.  801,  —  N.  C.  — . 

16.  Error  in  admitting  incompetent  evi- 
dence is  waived  by  subsequently  admitting 
the  fact  which  it  is  ofTered  to  establish. 
Wicker  v.  Jones,  40:  69,  74  S.  E.  801,  —  N. 
0.  — . 

16.  An  instruction  authorizing  a  recovery 
against  a  master  for  injury  to  a  servant  if. 
he  did  not  provide  a  sufficient  number  of 
men  to  do  the  work  safely  is  not  cured  by 
a  further  instruction  that  the  way  to  de- 
termine  whether  or  not  he  was  negligent 
was  to  determine  whether  or  not  he  acted 
as  an  ordinarily  prudent  man  would  have 
acted  under  the  same  circumstances.  Rosin 
V.  Danaher  Lumber  Co.  40:  9x3,  116  Pac. 
833,  63  Wash.  430.  . 
Review  of  facts. 

17.  Where  the  evidence  in  an  equity  pro- 
ceeding is  partly  oral,  the  findings  of  fact 
of  the  single  justice  will  not  be  disturbed 
by  the  law  court  unless  plainly  wrong. 
Old  Dominion  Copper  Min.  a  Smelting  Co. 
V.  Bigelow,  40:  3x4,  89  N.  £.  103,  203  Mass. 
160. 

18.  A  trial  court  cannot  be  said  to  be 
plainly  wrong  in  its  determination  that 
stock  of  a  corporation  was  intended  to  be 
issued  directly  to  the  general  public  sub- 
scribing thereior,  and  not  to  the  promoters 
to  be  sold  to  the  subscribers,  wnere  such 
intention  appears  from  the  contemporane- 
ous acts,  entries,  and  otiier  writings  with 
their  natural  inferences,  although  it  is  op- 
posed to  the  oral  testimony  of  the  pro- 
moters. Old  Dominion  Copper  Min.  A 
Smelting  Co.  v.  Bigelow,  40:  314,  80  N.  £. 
103,  203  Mass.  160.  , 
Grounds  for  reversal. 

10.  It  is  not  reversible  error  to  strike  out 
a  plea  of  the  statute  of  limitations  sought 
to  be  made  available  before  trial,  where  all 
facts  bearing  upon  the  availability  of  the 
pleading  are  stated  in  the  declaration,  and 
the  determination  of  the  court  upon  the 
question  is  reviewable  at  whatever  stage  of 
the  trial  it  is  made.  Snare'  &  Triest  60.  v. 
Friedman,  40:  367,  169  Fed.  1,  94  C.  C.  A. 
369. 

20.  The  admission  in  an  action  by  county 
commissioners  to  hold  a  railroad  company 
liable  for  personal  injuries  for  which  they 
had  been  compelled  to  pay,  because  of  a  de- 
fect in  a  highway  alleged  to  have  been  due- 
to  the  act  of  the  railroad  company,  of  aa 
aprreement  made  after  the  accident  under- 
tnl'^ng  to  relieve  the  railroad  company  from 
further  liability  after  making  certain  chan- 
ges in  a  highway,  is  not,  although  irrelev- 
ant,  prejudicial   error   because   having   no 
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tendency  to  prejudice  defendant's  case.  Bal- 
timore &  O.  R.  Co.  V.  Howard  County 
Comrs.  40:  1x7a,  73  Atl.  656,  111  Md.  178. 

21.  The  admission  of  incompetent  evi- 
dence is  not  reversible  error,  where  the 
finding  of  the  jury  is  amply  supported  by 
other  evidence  that  was  properly  admitted. 
Farris  v.  Southern  R.  Co.  40:  11 15,  60  S.  £. 
457,  161  N.  C.  483. 

22.  A  passenger,  having  a  right  of  action 
against  a  carrier  and  a  terminal  corpora- 
tion, .cannot  be  said  to  have  suffered  no  in- 
jury by  a  direction  in  an  action  to  hold 
both  liable  for  his  injury,  that  a  recovery 
could  be  had  against  one  defendant  only, 
because  he  recovered  a  judgment  against 
the  terminal  company,  if  it  has  not  been 
satisfied.  Hunt  v.  New  York,  N.  H.  &  H. 
R.  Co.  40:  778,  98  N.  E.  787,  212  Mass. 
102. 

23.  It  is  error  for  the  court  to  instruct 
the  jury  that  they  might  consider  the  fail- 
ure of  plaintiff  in  a  libel  case  to  appear  as  a 
witness,  as  raising  an  inference  against 
him,  if  he  was  beyond  the  seas  and  there 
was  nothing  in  the  pleadings  or  evidence 
which  called  for  any  explanation  or  contra- 
diction on  his  part.  Astruc  v.  Star  Co.  40: 
79,  193  Fed.  631,  113  C.  C.  A.  499. 

24.  Refusal  to  affirm  requests  to  charge 
is  not  reversible  error  if  the  points  are  suf- 
ficiently covered  in  the  general  charge. 
Hufnagle  v.  Delaware  &  Hudson  Co.  40: 
983,  76  Atl.  205,  227  Pa.  476. 

25.  While  evidence  in  a  trial  for  homi- 
cide, that  the  witness  saw  the  deceased 
immediately  before  the  shooting,  and  knew 
that  he  did  not  make  any  motion  toward 
his  right  side  or  right  pants'  pocket,  is 
properly  evidence  in  chief,  the  admission 
thereof  in  rebuttal  where  it  is  contradic- 
tory of  evidence  given  by  the  defendant  is 

'  a  matter  of  discretion  of  the  trial  court, 
and  does  not  constitute  a  ground  for  revers- 
al unless  an  abuse  of  discretion  is  shown. 
Hampton  v.  State,  40:  43,  123  Pac.  671,  — 
X)kla.  Crim.  Rep.  — . 

'  26.  A  promise  of  the  court  to  consider  a 
recommendation  by  the  jury  in  a  criminal 
•case  will  vitiate  a  verdict  of  guilty,  as 
tending  to  influence  the  verdict,  although, 
because  the  maximum  penalty  must  be 
imposed  under  the  indeterminate-sentence 
law,  the  recommendation  was  of  no  utility. 
State  V.  Kernan,  40:  339,  136  N.  W.  362, 
—  Iowa  — ,  (Annotated) 

27.  Under  a  statute  giving  the  appellate 
court  in  a  trial  de  novo  of  probate  matters 
authority  to  order  a  trial  by  jury,  but  re- 
quiring such  order  to  state  distinctly  and 
plainly  the  questions  of  fact  to  be  tried, 
it  is  error  for  the  court  which  has  thus 
ordered  a  jury  trial  to  submit  the  case  to 
the  jury  for  a  general  verdict;  but  the  case 
should  not  be  reversed  for  such  an  error, 
where  it  affirmatively  appears  that,  not- 
withstanding the  verdict  of  the  jury,  the 
trial  judge  reviewed  the  evidence  and 
reached  the  same  conclusion  as  the  jury. 
Apache  State  Bank  v.  Daniels,  40:  901,  121 
Pac.  237,  —  Okla.  — . 
40  L.R.A.(N.S.) 


Judgment. 

28.  A  defendant  with  property  and  one 
who  does  not  intend  to  press  his  appeal 
are  not  entitled  to  free  transcripts  of  notes 
of  evidence  taken  at  the  trial.  State  v. 
Dewey,  40:  4781  136  N.  W.  633,  —  Iowa,  — . 

29.  The  reversal  of  a  judgment  awarding 
an  appropriator  a  certain  number  of  inches 
of  water  from  a  stream  does  not,  where  no 
stay  of  proceedings  is  secured  on  appeal, 
require  him  to  make  compensation  to  other 
claimants  in  tort  for  the  injury  caused  by 
the  use  by  him,  pending  the  appeal,  of  the 
quantity  awarded  him.  Porter  v.  Small, 
40:  X197,  120  Pac.  393,  —  Or.  — . 

(Annotated) 

30.  An  undertaking  upon  appeal  from  a 
decree  arwarding  the  right  to  use  a  certain 
quantity  of  water  from  a  stream,  which 
binds  appellant  to  pa^  all  damages,  costs, 
and  disbursements  which  may  be  awarded 
against  him,  does  not  cover  the  loss  which 
the  prevailing  party  would  suffer  if  he  re- 
frained from  the  use  of  the  water  awarded 
him  pending  appeal.  Porter  v.  Small,  40: 
1x97,  120  Pac.  393,  —  Or.  — . 

APPEARANCE. 

What  reviewable  on  appeal  from  judg- 
ment jurisdiction  to  enter  whiui 
under  special  appearance  is  ques- 
tioned, see  Appeal  and  Error,  7. 

Where  the  jurisdiction  of  the  court 
over  the  person  of  the  defendant  ia  chal- 
lenged under  a  special  appearance  made 
pending  the  action  and  before  judgment, 
the  same  is  not  a  general  appearance,  and 
a  judgment  entered  by  default  ia  valid. 
Goldstein  v.  Peter  Fox  Sons  Co.  40:  566^ 
136  N.  W.  180,  —  N.  D.  — . 

ARMY  AND  NAVY. 

Courts  martial,  see  Courts  MartiaL 

ASSAUIiT  AND  BATTERY. 

On  passenger,  see  Carriers,  7. 
Liability  of  master  for  assault  by  serv- 
anl^  see  Master  and  Servant,  20. 

ASSESSMENT  ROUi. 

Entry  of  tax  on,  see  Taxes,  4 

ASSESSMENTS. 

For   public   improvementa,  aae   Public 

improvements. 
Of  taxes,  see  Taxes. 

ASSESSMENT  WORK. 

On  mining  claim,  see  Mines,  L 

ASSIGNMENT. 

By  conditional  vendee,  of  his  interest^ 
Sale,  3. 


ASSISTANCE. 

To  voters,  see  Elections,  t. 

ASSUMPTION  OF  RISK. 

By  servant,  see  Master  and  Servaal^ 
•  14,  16. 
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ATTACHMENT. 

Oral  agreement  to  pay  debt  of  another 
to  prevent  attachment  of  his  prop- 
erty of  which  promisor  is  in  pos- 
session, see   Contracts,   1. 

Jurisdiction  to  enter  judgment  for  de- 
fault, see  Judgment,  2. 

What  property  subject  to  attachment, 
see  Levy  and  Seizure. 

L  Under  a  statute  giving  the  right  of 
attachment  to  a  landlord  to  enforce  a  lien 
lor  rent,  whether  jthe  same  be  due  or  not, 
providing  it  becomes  due  within  one  year, 
when  the  person  liable  intends  to  remove 
or  is  removing  his  property  or  crops,  a 
landlord  who  has  received  no  rent  from  a 
tenant  holding  from  year  to  year  is  entitled 
to  an  attachment  against  the  crops  raised 
on  the  farm  in  the  fall  of  the  year,  when 
the  tenant  is  engaged  in  removing  such 
crops  and  has  removed  part  of  the  same. 
Turner  ▼.  Wilcox,  40:  498,  121  Pac.  658,  — 
Okla.  — . 

2.  Under  a  statutory  provision  that 
rent  due  farming  land  shall  be  a  lien  on 
the  crops  growing  thereon,  enforceable  by 
attachment,  and  providing  further  that 
when  a  person  liable  to  pay  rent  intends 
to  remove,  or  is  removing,  or  has  within 
thirty  days  removed,  his  property  or  crops 
from  the  leased  premises,  the  person  to 
whom  the  rent  is  due  may  commence  an 
action  in  attachment,  the  intent  of  a  ten- 
ant from  year  to  year  is  immaterial,  as 
Affecting  the  right  of  the  landlord  to  at- 
tachment, where  such  tenant  is  engaged  in 
gathering  and  removing  the  crops,  and 
has  removed  part  of  the  same,  from  the 
farm  at' the  time  of  the  attachment.  Tur- 
nor  V.  Wilcox,  40:  498.  121  Pac.  668,  — 
Okla.  — w 


ATTORNEYS. 

Payment  by  bank  of  draft  indorsed 
by  payee's  attorney,  see  Banks,  3. 

Letters  by  wife's  attorney  to  husband 
as  .  confidential  communications, 
see  Evidence,  16. 

Disbarment. 

1.  Immoral  conduct  is  no  ground  for 
•disbarring  an  attorney  where  for  several 
years  after  it  occurred  he  has  lived  an 
exemplary  life.  Re  Sherin,  40: 801,  130 
N.  W.  761,  27  S.  D.  232. 

2.  Threatening  a  man  who  had  deserted 
his  wife  and  was  living  in  adultery  with 
another  woman  in  another  state,  with  crim- 
inal prosecution  and  extradition  unless  he 
secured  the  release  of  an  attachment  of 
property  left  by  him  in  the  state,  under 
a  note  which  he  had  given  his  paramour, 
and  gave  his  wife  a  bul  of  sale,  and  paid 
her  the  sum  of  money  to  which  she  was 
justly  entitled,  is  extortion  for  which  an 
attorney  may  be  disbarred,  where  the  stat- 
ute defines  extortion  as  obtaining  property 
from  another  with  his  consent,  induced  by 
the  wrongful  use  of  force  or  fear.  Re 
Sherin,  40  f  801,  130  N.  W.  761,  27  S.  D. 
232.  (Annotated) 

'40  L.R.A.(N.S.) 


3.  Disbarment  proceedings  should  not 
be  begun  against  an  attorney  for  a  crime 
not  connected  with  ms  work  as  an  attorney, 
until  after  the  matter  has  been  disposed 
of  by  a  proper  criminal  proceeding.  Re 
Sherin,  40:  8ox,  130  N.  W.  761,  27  S.  D. 
232. 

Compensation;  Hen. 

Statute  as  to  attorneys'  liens  as  re- 
stricting right  of  contract,  aee 
Constitutional  Law,  12. 

Right  to  jury  in  proceeding  to  enforce 
attomey^s  lien,  see  Jury,  1. 

Special  legislation  as  to,  see  Statutes, 
8. 

4.  Courts  of  law  as  well  as  of  equity 
have  jurisdiction  to  enforce  attorneys'  liens, 
under  a  statute  providing  that  any  court 
of  competent  jurisdiction  shall,  on  petition, 
adjudicate  the  rights  of  the  parties  and 
enforce  the  lien.  Stand idge  y.  Chicago  R. 
Co.  40:  539,  08  N.  £.  063,  254  111.  524. 

6.  Money  paid  to  a  litigant  in  settle- 
ment of  a  claim  is  recovered,  within  the 
meaninff  of  a  statute  giving  an  attorneys' 
lien.  Standidge  v.  Chicago  R.  Co.  40:  539, 
98  N.   E.   963,  254  111.   524. 

6.  A  statute  permitting  attorneys' 
liens  to  be  enforced  in  any  court  of  com- 
petent jurisdiction,  by  petition  filed  in  the 
cause  of  the  client  wherein  the  employment 
is  made,  does  not  violate  a  constitutional 
requirement  of  uniform  procedure.  Stand- 
idge y.  Chicago  R.  Co.  40:  529,  98  N.  E. 
963,  254  111.  624. 

AUTOMOBILES. 

Power  to  require  one  causing  injury  to 
identify  himself,  see  Criminal  Law, 
2. 

Who  is  master  of  chauffeur  operating 
machine,  see  Master  and  Servant, 
1. 

Conditional  sale  of,  see  Sale,  1. 

Lease  of,  on  Sunday  as  defense  to  lia- 
bility for  injury  to  occupant,  see 
Sunday,  2. 

Sufficiency  of  verdict  in  action  for  in- 
jury, see  Trial,  7. 

1.  A  passenger  injured  by  an  auto- 
mobile when  alighting  from  a  street  car 
cannot  rely  on  the  violation  by  the  driver 
of  the  automobile,  of  his  statutory  duty  to 
pass  to  the  left  of  the  car,  to  establish 
negligence  on  his  part.  Marsh  v.  Boyden,  « 
40:  583,  82  Atl.  303,  33  R.  I.  519.  J 

2.  That  the  driver  of  an  automobile  ' 
passes  an  overtaken  vehicle  on  the  wrong  j 
side  does  not  impose  upon  him  a  greater  1 
degree  of  care  to  avoid  injury  to  pedestrians  ■ 
than  would  rest  upon  him  had  he  been  on  | 
the  proper  side.  Marsh  v.  Boyden,  40:  583, 
82  Atl.  393,  33  R.  I.  519. 

3.  A  passenger  is  not  negligent  in 
alighting  from  a  street  car,  knowing  that 
an  automobile  is  following  the  car,  if  it 
is  not  so  close  that  it  could  not  have  been 
stopped  by  the  exercise  of  ordinary  care 
and  prudence  on  the  part  of  the  driver 
before  it  reached  him.  Marsh  v.  Boyden, 
40:  58a,  82  Atl.  303,  33  R.  I.  519. 
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BANKRUPTCY. 

Effect  of  judgment  against  man  in 
bankruptcy  proceeding  to  which 
wife  is  not  a  party  on  her  liabil- 
ity as  his  surety,  see  Judgment, 
10. 

1.  A  bankrupt  and  the  receiver  of  his 
property  may  enter  into  a  nonwaiver  agree- 
ment with  an  insurer  of  the  property  for 
the  purpose  of  securing  an  adjustment  of 
a  claim  under  an  insurance  policy  which 
is  claimed  to  have  been  forfeited  because 
of  failure  to  comply  with  the  iron-safe 
clause.  Day  v.  Home  Ins.  Co.  40:  653,  58 
So.  649,  —  Ala.  — . 

2.  Ihe  taking  possession  by  the  cred- 
itor, within  four  months  of  the  bankruptcy 
of  the  debtor  of  securities,  either  negotiable 
by  delivery  or  indorsed  in  blank,  which  the 
debtor  had,  prior  to  the  four  months'  period, 
set  apart  at  the  creditor's  request  in  a 
package  marked  "escrow"  for  the  creditor's 
account,  and  deposited  in  his  safe-deposit 
vaults  to  secure  his  drafts  upon  the  credit- 
or, notifying  the  creditor  of  the  transaction 
and  sending  him  a  list  of  the  securities, 
which  were  approved  by  the  creditor,  is 
not  a  voidable  preference  under  the  bank- 
ruptcy law;  since,  after  taking  possession, 
the  creditor  may  be  regarded  as  holding 
both  by  way  of  mortgage  and  by  way  of 
pledge,  and  nis  possession  may  be  regarded 
as  relating  back  to  the  time  when  his 
right  to  &ke  it  was  created.  Sexton  v. 
Kessler  k  Co.  40:  639,  172  Fed.  635,  97  C. 
C.  A.  161.  (Annotated) 

BANKS. 

As   bona   fide  purchaser  of  note,  see 

Bills  and  Notes,  3. 
Ademption    of    bequest    of    money    in 

bank,  see  Wills,  7. 

OlDoerfl  and  agents. 

Imputing  to  bank  knowledge  of  officials, 
see  Notice,  3. 

1.  When  the  general  manager  of  a 
bank  accepts  for  tne  bank  a  promissory 
note,  payable  to  its  order,  with  surety,  in 
the  place  of  another  note,  without  surety, 
and  as  a  part  of  the  transaction  of  ac- 
ceptance alters  the  date  of  the  new  note 
to  correspond  with  that  of  the  note  sur- 
rendered, the  bank  is  chargeable  with  the 
act  of  its  officer  as  one  done  in  the  course 
of  the  business  of  the  bank  by  a  general 
agent;  and  it  cannot,  as  to  nonconsenting 
obligors,  rely  upon  the  altered  note  as  evi- 
dence of  the  indebtedness,  and  at  the  same 
time  disavow  the  act  of  its  officer  and  agent, 
and  claim  his  action,  to  be  that  of  a 
stranger,  or  beyond  his  authority.  Bodine 
V.  Berg  (N.  J.  Err.  k  App.)  40:  65,  82  Atl. 
901,  —  N.  J.  — . 

2.  A  bank  is  chargeable  with  the  gen- 
eral manager's  knowledge  of  the  fact  that 
it  holds  a  note  which  has  been  altered  by 
its  general  manager;  and  if,  with  this 
knowledge,  it  accepts  payments  on  account 
of  the  note,  and  subsequently  assigns  the 
note  as  altered,  such  acts  amount  to  a 
ratification  of  the  act  of  the  manager  in 
40  L.R.A.(N.S.) 


altering  the  note.     Bodine  v.  Berg  (N.  J. 
Err.   k  App.)    40:  65,  82   Atl.   901,  —  N. 
J.   —"". 
Payment  of  forged  paper. 

Kstoppel  to  claim  reimbursement  from 
bank,  see  Estoppel,  3. 

Notice  to  agent  of  forgery  as  notice  to 
principal,  see  Notice,  2. 

3.  A  bank  which  cashes  a  draft  upon 
indorsement  of  the  payee's  name'  by  his 
attomey-at-law,  who  has  it  in  his  posses- 
sion, is  bound  to  make  good  the  loss  to  the 
payee.  Brown  v.  People's  Nat.  Bank,  40: 
657,  136  N.  W.  506,  —  Mich.  — . 

BARBERS. 

Equal    protection    and    privileges    of, 

see  Constitutional  Law,  2. 
Statute  regulating  as  denial  of  liberty 

or     property,     see    Constitutional 

Law,  10. 
License  for  barber  business,  see  License, 

1-4. 
Title  of  statute  regulating  business  of, 

see  Statutes,  5. 
Special  legislation  as  to,  see  Statutes, 

7. 

Prohibiting  students  in  barber  col- 
leges from  charging  for  their  work  during 
the  two-year  period  which  the  instruction 
is  required  to  cover  violates  a  constitu- 
tional provision  that  all  persons  shall  have 
a  right  to  the  enjoyment  and  gains  of  their 
own  industry.  Moler  v.  Wbisman,  40:  629^ 
147  S.  W.  986,  —  Mo.  — .         (Annotated) 

BARRIBRS. 

At  dangerous  place  in  highway,  see 
Contribution  and  Indemnity,  2. 

In  highway  to  protect  park  strips,  see 
Highways,  8,  4. 

BASTARDY. 

Question  whether  action  civil  or  crim- 
inal, see  Action  or  Suit,  2. 

Limitation  of  time  for  action  to  com- 
pel support  of  bastard,  see  Action 
or  Suit,  2. 

BENEFITS. 

As  basis  of  assessment  for  publie  im- 
provement, see  Public  Improve- 
ments, 2. 

BILLS  AND  NOTES. 

Alteration  of,  generally,  see  Alteration 

of  Instruments. 
•Alteration  of  note  by  agent  of  bank, 

see  Banks,  1,  2. 
Payment  by  bank  of  forged  draft,  see 

Banks,  3. 
Confiict  of  laws  as  to,  see  Conflict  of 

Laws,  2-4. 
Following   state   decisions    as    to,  see 

Courts,  14. 
Presumption  and  burden  of  proof  as 

to,  see  Evidence,  6. 
Confession  of  judgment  on,  under  war- 
ranty of  attorney,  see  Judgment,  1. 
Notice  oi  forgery  of,*  see  Notice,  2. 

1.  As   defined    by    ||    4626    and   4627» 
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'Oklahoma  Comp.  Laws  1000,  a  "negotiable 
instrument"  is  a  written  promise  or  re- 
quest for  the  payment  of  a  certain  sum  of 
money  to  order  or  bearer,  and  must  be  made 
payable  in  money  only,  and  without  any 
condition  not  certain  of  fulfilment.  Far- 
mers' Loan  &  T.  Co.  v.  McCoy  &  Spivey 
Bros.  40:  177,  122  Pac.  125,  —  Okla.  — . 
Negotiability. 

2.  A  note  payable  in  instalments  three 
months  apart,  which  contains  a  stipulation 
that,  if  it  is  paid  within  fifteen  days  from 
date,  a  discount  of  5  per  cent  will  be  al- 
lowed, being  uncertain  as  to  the  amount 
necessary  to  satisfy  it  at  the  time  of  its 
execution,  is  non-negotiable.  Farmers'  Loan 
&  T.  Co.  V.  McCoy  ft  Spivey  Bros.  40:  177, 
122  Pac.  125,  —  Okla.  — .  (Annotated) 
Indorsement  and  transfer. 

3.  The  fact  that  a  bank  which  has  pur- 
chased notes  from  a  horse  dealer  has  had 
more  than  twenty  suits  to  collect  the  notes, 
the  defenses  usually  being  that  the  horses 
were  not  satisfactory,  is  not  sufficient  to 
defeat  the  bona  fides  of  its  purdiase  of 
another  note,  so  as  to  let  in  the  defense 
of  fraud  in  favor  of  the  maker.  Citizens' 
Trust  k  Say.  Bank  ▼.  Stackhouse,  40:  454, 
74  S.  E.  077,  —  S.  C.  — . 

BliOOD  POISONING. 

Master's  liability  to  servant  for  blood 
poisoning  resulting  from  injury, 
see  Master  and  Servant,  6. 

BONA    FIDE    PURCHASERS. 

Of  note,  see  Bills  and  Notes,  8. 

BONDS. 

On  appeal,  see  Appeal,  30. 

Liability  on  peace  bond,  see  Breach  of 
Peace. 

Fraud  in  sale  of,  by  promoters,  see 
Corporations,  4. 

Pleading  and  proving  defense  in  action 
on,  see  Evidence,  4. 

Evidence  of  admissions  of  principal  in 
action  on,  see  Evidence,  14. 

Evidence  in  action  by  purchaser  to  hold 
promoter  liable  for  fraud,  see  Ev- 
idence, 21-23. 

Of  personal  representative,  see  Execu- 
tors and  Administrators,  2. 

A  provision  in  a  surety  bond  as  to 
the  frequency  with  which  the  principal's 
books  shall  be  inspected,  supersedes  a  state- 
ment in  the  application  as  to  the  frequency 
with  which  it  shall  be  done.  United  Amer- 
ican F.  Ins.  Co.  V.  American  Bonding  Co. 
40:  661,  131  N.  W.'904,  146  Wis.  673. 

BOWIiING  AliliEY. 

As  nuisance,  see  Courts,  4;  Municipal 
Corporations,  6;  Nuisances,  1. 

BOYCOTT. 

Charge  of,  as  libel,  see  Libel  and  Slan- 
der, 1. 

BREACH  OF  PEACE. 

A  conviction  and  fine  for  being  dis- 
orderly, shooting  a  dog  in  a  street,  and  in- ' 
40  L.R.A.(N.S.) 


suiting  a  citizen,  does  not  lorfeit  a  peace 
bond  under  statutory  provisions  that  such 
bond  shall  be  required  upon  apprehension 
that  the  obligor  will  commit  violence  en- 
dangering human  Tife,  or  a  felony,  or  an 
offense  against  the  person  or  property  of 
another,  and  will  be  forfeited  by  conviction 
of  a  felony  or  an  offense  constituting  a 
breach  of  the  peace.  Ball  v.  Com.  40:  186, 
147  S.  W.  053,  149  Ky.  260.        (AnnoUted) 

BREACH   OF  PROMISE. 

1.  One  who,  having  engaged  to  marry 
a  woman,  postpones  the  ceremony  because 
of  her  ill  health,  undertakes  to  wait  a  rea- 
sonable time  for  her  recovery.  Travis  v. 
Schnebly,  40:  585,  122  Pac.  316,  68  Wash.  1. 

2.  A  man  is  released  from  his  promise 
of  marriage  if  the  other  party  to  tne  con- 
tract becomes  ill  without  fault  of  either 
party,  after  the  promise  is  made,  and  fails 
to  recover  her  health  within  a  reasonable 
tim'e  thereafter.  Travis  v.  Schnebly,  40: 
585,  122  Pac.  316,  68  Wash.  1. 

(Annotated) 

BRICK  KIIiN. 

Mandamus  to  compel  permit  for,  see 
Mandamus,  3. 

Prohibiting  erection  of,  within  city  lim- 
its, see  Municipal  Corporations,  4. 

BRIEFS. 

On  appeal,  see  Appeal  and  Error,  2. 

BROKERS. 

1.  An  offer  of  a  specified  commission 
for  the  sale  of  real  estate  at  a  certain 
price,  within  a  specified  time,  does  not  give 
the  broker  the  exclusive  agency  for  that 
period,  but  the  owner  may  effect  a  sale  him- 
self within  that  time  without  becoming 
liable  for  the  commission,  although  before 
its  expiration  the  broker  produces  a  cus- 
tomer able  and  willing  to  comply  with  the 
terms  of  the  sale.  Hammond  v.  Mau,  40: 
XX42,  124  Pac.  377,  —  Wash.  — ^. 

(Annotated) 

2.  Where  an  agent  employed  to  effect  a 
loan  has  diligently  performed  services  un- 
der the  employment,  but  is  prevented  from 
an  attempt  to  complete  the  transaction  by 
the  refusal  of  his  employer  to  accept  the 
loan,  he  is  entitled  to  recover  the  reason- 
able value  of  his  services,  even  if  he  has 
not  carried  the  matter  far  enough  to  have 
fully  earned  his  commissions.  Little  v. 
Liggett,  40:  39,  121  Pac.  1125,  86  Kan.  747. 

3.  An  agent  employed  "to  procure  a 
loan"  has  ordinarily  earned  his  commis- 
sion when  he  has  produced  a  person  will- 
ing and  able  to  make  the  loan  upon  the  pre- 
scribed terms;  and  his  claim  to  compensa- 
tion will  not  be  defeated  by  the  refusal  of 
such  person  to  complete  the  transaction, 
because  it  turns  out  that  a  material  repre- 
sentation made  by  the  employer  is  contrary 
to  the  fact.  Little  v.  Liggett,  40:  39,  121 
Pac.  1126,  86  Kan.  747. 
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BUILDING  MATERIALS. 

In  highway,  see  Highways,  6. 

BURDEX  OF  PROOF. 

In  general,  see  Evidence,  2-7. 

BURIAL  EXPENSES. 

Liability  of  father  for  burial  expenses 
of  child,  see  Parent  and  Child. 

BURIAL  LOT. 

See  Cemeteries. 

BUSINESS. 

Validity  of  agreement  to  refrain  from, 
see  Contracts,  4,  5. 

Continuance  of,  by  personal  represent- 
-  ative,  see  Executors  and  Adminis- 
trators, 1. 

Charges  injurious  to,  see  Libel  and 
Slander,  1,  2. 

CAFES. 

Liability  for  serving  unfit  food,  see 
Food,  1. 

CARBOLIC  ACID. 

As  an  "instrument"  used  to  disfigure 
another  within  meaning  of  statute, 
see  Mayhem. 

CARRIERS. 

Prejudicial  error  in  instructions  in  ac- 
tion by  passenger  for  injury,  see 
Appeal   and   Error,  22. 

Injury  to  passenger  by  automobile 
when  alighting  from  street  car,  see 
Automobiles,  1,  3. 

Conclusiveness  of  decree  in  chancery 
against  lessor  and  lessee  railroad 
as  to  liability  of  lessor  in  subse- 
quent action  at  law,  see  Judgment, 
4. 

Special  trains. 

1.  Neither  the  owner  of  an  amusement 
park,  nor  special  groups  of  persons  desir- 
ing to  patronize  it,  can  compel  a  railroad 
company  to  furnish  special  trains  for  the 
use  of  such  persons,  although  special  trains 
are  furnished  for  persons  desiring  to  pat- 
ronize another  amusement  park  in  the  same 
vicinity.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Tiedt,  40:  848,  196  Fed.  348,  —  CCA.  — . 

2.  The  mere  fact  that,  at  the  instance  of 
a  railroad  company,  a  person  fitted  up  an 
amusement  park,  will  not  require  the 
court  to  compel  the  railroad  company  to 
furnish  special  trains  to  convey  patrons  to 
the  park.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Tiedt,  40:  848,  ld6  Fed.  348,  —  C.  C.  A.  — . 

3.  A  custom  to  furnish  special  trains  to 
transport  patrons  to  an  amusement  park 
under  contract  will  not  impose  the  dut^ 
upon  the  railroad  company  to  furnish  simi- 
lar service  without  contract.  Atchison,  T. 
&  8.  F.  R.  Co.  Y.  Tiedt,  40:  848,  196  Fed. 
348,  —  C.  C.  A.  — . 

Who  are  passengers. 

4.  A  railroad  employee  permitted  by  the 
engineer  to  ride  on  an  engine,  contrary  to 
tiie  rules  of  the  company,  of  which  he  is 
-10  L.R,A.(N.S.) 


ignorant,  is  a  licensee  toward  whom  the 
company  must  exercise  ordinary  care. 
Grimshaw  v.  Lake  Shore  &  M.  S.  R.  Co. 
40:  563»  98  N.  E.  762,  205  N.  Y.  371. 

5.  Thfe  statutory  prohibition  against 
riding  on  any  railroad  engine  or  freight  or 
wood  car  without  authority  or  permission  of 
the  proper  officers  of  the  company  does  not 
extend  to  one  to  whom  permission  has  been 
given  by  the  person  in  charge  of  the  engine 
or  car.  Grimshaw  v.  Lake  Shore  &  M.  S.  R. 
Co.  40:  563,  98  N.  E.  762,  205  N.  Y.  371. 

6.  The  relation  of  one  purchasing  a 
ticket  at  the  station  of  a  terminal  corpora- 
tion, and  the  carrier  whose  train  he  is  to 
take  and  which  is  by  law  compelled  to  u» 
such  terminal,  does  not  become  that  of  pas- 
senger and  carrier  until  he  is  about  to  en- 
ter the  carrier's  car.  Hunt  v.  New  York, 
N.  H.  &  H.  R.  Co.  40:  778,  98  N.  E.  787,  212 
Mass.  102.  (Annotated) 
Assault. 

Assault  on  consignee  of  freight  by  de- 
livery clerk,  see  Master  and  Serv- 
ant, 20. 

7.  A  railroad  company  is  liable  for  an 
assault  by  its  station  agent  upon  a  passen- 
ger waiting  in  the  station  to  take  a  train, 
although  it  grew  out  of  a  discussion  con- 
cerning business  in  which  the  railroad  com- 
pany was  in  no  way  interested.  Neville  v. 
Southern  R.  Co.  40:  995,  146  S.  W.  846,  — 
Tenn.  — »  (Annotated) 
Measure  of  care  required;   negligence 

generally. 

8.  A  carrier  using  the  tracks  of  a  ter- 
nUnal  company  which  has  statutory  authori- 
ty to  make  rules  for  the  use  of  its  station 
and  approaches  is  liable  for  injuries  to  per- 
sons awaiting  at  the  station,  by  its  failure 
to  obey  the  rules,  which  results  in  backing 
a  train  through  a  fence  among  waiting 
passengers,  so  as  to  cause  a  panic  among 
and  injury  to  them.  Hunt  v.  New  York,  N. 
H.  &  H.  R.  Co.  40:  778,  98  N.  £.  787,  212 
Mass.  102. 

9.  A  terminal  company  whose  tracks  a 
railroad  company  entering  a  city  must  use, 
which  negligently  gives  an  order  as  to  the 
handling  of  a  train,  and  the  railroad  com- 
pany which  negligently  obeys  the  order,  may 
both  be  held  liable  for  a  resulting  injury  to 
a  waiting  passenger.  Himt  v.  New  York, 
N.  H.  A  H.  R.  Ca  40:  778f  98  N.  E.  787,  212 
Mass.  102. 

Freight  carriers. 

Jurisdiction  of  suit  to  compel  carrier 
to  receive  property  for  transporta- 
tion, see  Courtis,  1 ;  Interstate  Com- 
merce Commission. 

Loss  of  profits  as  element  of  damages 
for  delay,  see  Damages,  7. 

Sufficiency  of  evidence  to  show  demand 
upon  carrier  for  siding  facilities, 
see  Evidence,  31. 

Assault  on  consignee  of  freight  by  de- 
livery clerk,  see  Master  and  Serv- 
ant* 20. 

Who  is  agent  of  consignee  for  purpose 
of  receiving  notice  of  condition  of 
consignment,  see  Principal  and 
Agent,  1.     . 
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Proximate  eauBe  of  loss  by  fire,  see 
Proximate  Cause,  1. 

10.  A  rule  of  a  carrier  that  it  will  not 
carry  intoxicating  liquors  to  dry  counties  of 
a  state/  when  it  undertakes  to  carry  to  wet 
counties,  is  unreasonable  and  void.  Louis- 
ville &  N.  R.  Co.  V.  F.  W.  Cook  Brew.  Co. 
40:  798,  172  Fed.  117,  96  C.  C.  A.  322. 

11.  A  state  statute  forbidding  carriers  to 
bring  intoxicating  liquors  into  localities 
where  prohibition  laws  exist  is  no  defense 
to  a  proceeding  instituted  in  a  suit  againsi 
the  carrier  to  compel  it  to  accept  liquors  for 
transportation  to  such  localities,  and  it  is 
immaterial  that  the  carrier  was  chartered 
in  the  former  state  and  has  covenanted  to 
obey  its  laws.  Lotiisville  &  N.  R.  Co.  v.  F. 
W.  Cook  Brew.  Co.  40:  798,  172  Fed.  117,  96 
C.  C.  A.  322.  (Annotated) 

12.  A  delivery  of  the  contents  of  a  car  by 
the  carrier  to  the  consignee  is  effected  by 
placing  the  car  on  the  delivery  track,  and 
its  entry  by  the  consignee  for  the  purpose 
of  removing  the  contents  after  the  surren- 
der of  the  bill  of  lading,  although  the  prop- 
erty has  not  in  fact  been  taken  from  the 
car.  Rothchild  Bros.  ▼.  Northern  P.  R.  Co. 
40:  773,  123  Pac.  1011,  68  Wash.  627. 

(Annotated) 

13.  A  consignee  of  proof  spirits  which 
accepts  a  delivery  with  a  container  leaking, 
and  in  removing  the  spirits  from  the  cai 
exposes  them  to  risk  of  fire,  cannot  hold  the 
carrier  liable  for  the  loss  due  to  a  conse* 
<iuent  conflagration.  Rothchild  Bros.  v. 
Northern  P.  R.  Co.  40:  773,  123  Pac.  1011, 
68  Wash.  527. 

<Sovemmental  control;  dlscrlmfnatlon. 

Damages  for  wrongful  refusal  to  fur- 
nish siding  facilities,  see  Damages, 
2a. 

Bar  of  judgment  in  action  for  damages 
for  carrier's  refusal  to  furnish  sid- 
ing facilities,  see  Judgment,  4. 

14.  A  railroad  company  is  under  no  ob- 
ligation to  furnish  siding  facilities  to  ad- 
joining landowners.  Moser  y.  Philadelphia, 
H.  &  P.  R.  Co.  40:  5x9,  82  Atl.  362,  233  Pa. 
259. 

16.  A  railroad  company  is  not  liable  for 
discrimination  in  siding  facilities,  made 
contrary  to  the  provisions  of  a  statute,  by 
its  lessee,  against  an  adjoining  mill  owner, 
after  the  lease  was  executed,  and  the  lessee 
had  gone  into  possession  of  the  property. 
Moser  v.  Philadelphia,  H.  &  P.  R.  Co.  40: 
519*  82  Atl.  362,  233  Pa.  259. 

(Annotated) 

CARS. 

Assumption  of  risk  by  servant  unload- 
ing, see  Blaster  and  Servant,  16. 


CASE. 

Injunction  against  attempt  to  induce 
breach  of  contract,  see  Injunction, 
2. 


CAUSA  MORTIS. 

Gift  causa  mortis, 
40  L.R.A.(N.S.) 


Gift 


r  OEMJbri'KRiKS. 

Prescriptive  right  to  maintain  burial 
lot  in  private  grounds,  see  Ease- 
ments. 

The  conveyance  without  restriction 
or  establishment  as  a  private  buryine 
ground,  as  provided  by  statute,  of  a  parcel 
of  land  on  which  burials  have  taken  place, 
destroys  the  right  of  the  relatives  of  the 
deceased  to  protect  the  graves  from  dese- 
cration. Wooldridge  v. -Smith,  40:  752,  147 
S.  W.  1019,  —  Mo.  — . 

CERTIORARI. 

Certiorari  is  a  proper  remedy  to  re- 
view the  proceedings  of  a  court-martial, 
for  the  purpose  of  determining  whether 
it  exceeded  its  jurisdiction.  State  ex  rel. 
Poole  V.  Peake,  40:  354,  136  N.  W.  197,  — 
N.  D.  — . 

CHALLENGE. 

Peremptory  challenge  of  jurors,  see 
Jury,  6,  7,  8. 

CHANGE  OF  GRADE. 

Condemnation  of  property  from  which 
to  take  materials  for,  by  railroad, 
see  Eminent  Domain,  6. 

CHARITIES. 

Bequest  to,  see  Wills,  3,  4. 

CHATTEL  MORTGAGE. 

Oral  agreement  by  mortgagee  to  pay 
debt  of  mortgagor  to  avoid  attach- 
ment of  property,  see  Contracts,  1. 


CHAUFFEUR. 

Which  of  two  persons  is  master  off  see 

Master  and  Servant,  1. 
Negligence  of«  sea  Sunday,  2. 

CHILDREN. 

See  Infants. 

COAL  MINE. 

See  Mines,  8. 

CODE. 

See  Statutes. 

COMITY. 

Right  of  court  to  take  jurisdiction  on 
ground  of,  see  Coitfts,  9. 

COMMERCE. 

Jurisdiction  of  state  courts  of  action 
under  Federal  employers'  liability 
act  relating  to  interstate  commerce, 
see  Courts,  9. 

Interstate  commerce  commission,  see 
Interstate  Commerce  Commission. 


COBfMERCIAL  LAW. 

Following   state   decisions 
Courts,  14. 


as  to,  see 


COBfMERCIAL   TRAVELERS. 

Discrimination  in  liosnse  tax 
License,  5. 


OB9   BM 
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COMMISSIONS. 

Of  broker,  see  Brokers. 
To  agent  generally,  see  Principal  and 
Agent,  2. 

COMPENSATION. 

Of  attorney,  aee  Attorneys,  4-6. 

Of  broker,  see  Brokers. 

Of  agent,  see  Principal  and  Agent,  2. 

COMPLAINT. 

Of  plaintiff,  see  Pleading,  2-4. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction. 

CONCLUSIVENESS. 

Of  judgment,  see  Judgment,  4-11. 

CONDEMNATION. 

Of  property,  see  Eminent  Domain* 

CONDITION. 

To  subscription  to  corporate  stock,  see 
Corporations,  11,  12. 

CONDITIONAL  SALES. 

See  Sales,  1-3. 

CONFESSION. 

Judgment  by,  see  Judgment,  1. 

CONFLICT  OF  LAWS. 

Presumption  as  to  law  of  other  state, 
see  Evidence,  2. 

1.  A  state  statute  providing  that  a 
cause  of  action  which  has  accrued  under  or 

'  by  virtue  of  the  laws  of  any  other  state  or 
territory  may  be  sued  upon  in  any  of  the 
courts  of  the  state,  by  the  person  or  persons 
who  are  authorized  to  bring  and  maintain 
the  action  thereon  in  the  s&te  or  territory 
where  the  same  arises,  merely  prescribes  the 
persons  who  may  sue,  and  does  not  enlarge 
the  cause  of  action.  Rochester  v.  Wells, 
Fargo,  &  Co.  Express,  40:  1095,  ^^3  I'&c* 
729,  —  Kan.  — . 
Negotiable  Instrnments. 

2.  The  law  of  the  place  where  com- 
mercial paper  is  payable  governs  the  days  of 
grace,  the  time  and  the  manner  of  making 
the  presentment,  the  demand,  and  the  pro- 
test and  of  giving  the  notice  of  dishonor. 
Guernsey  v.  Imperial  Bank,  40:  377,  188 
Fed.  300,  110  C.  C.  A.  278. 

3.  The  manner  of  giving  and  the  suffi- 
ciency of  a  notice  of  dishonor,  in  a  case 
where  commercial  paper  is  indorsed  in  one 
jurisdiction  and  is  payable  in  another,  is 
governed  by  the  law  of  the  place  where  it 
IS  payable.  Guernsey  v.  Imperial  Bank, 
40:  377»  188  Fed.  300,  110  C.  C.  A.  278. 

4.  The  laws  of  the  place  where  the  in- 
dorsement of  a  promissory  note  is  signed 
or  is  delivered  eo  that  it  becomes  a  contract 
govern  the  validity  and  extent  of  the  con- 
tract, and  therefore  the  necessity  of  some 
presentment,  demand,  protest,  and  notice  of 
dishonor.  Guernsey  v.  Imperial  Bank,  40: 
377,  188   Fed.   300,  110  C.  C.  A.   278. 
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I  Corporate  matters. 

6.  The  liability  of  promoters  to  the  cor- 
poration, for  transferring  property  at  a 
fictitious  value  to  it  in  exchange  for  stock, 
is  to  be  determined  by  the  law  of  the  place 
where  the  agreements  were  to  be  carri'd 
out,  the  deeds  delivered,  the  stock  issue  J, 
and  the  corporation  to  have  its  principal 
place  of  business,  although  the  vote  au- 
thorizing the  purchase  of  tlie  property  from 
the  promoters  in  exchange  for  stock  va^ 
passed  in  another  state.  Old  Dominion  C'^p- 
per  Min.  &  Smelting  Co.  v.  Bigelow,  40:314,. 
89  N.  £.  193,  203  Mass.  159. 
Torts. 

6.  An  action  for  death  by  wrongful  act 
brought  under  the  statutes  of  a  state  which 
provide  for  compensatory  and  also  puni- 
tive damages  may  be  maintained  in  the 
courts  of  another  state  the  statutes  of  which 
provide  for  compensatory  damages  merely, 
where  it  is  sought  to  recover  compensatx}r¥ 
damages  only.  Rochester  v.  Wells,  Fargo, 
&  Co.  Express,  40:  1095,  1^3  Pac.  729,  — 
Kan.  — .  (Annotated) 

CONSEQUBNTlAIi  INJURIES. 

From    condemnation   of   property. 
Eminent  Domain,  9. 

CONSORTIUM. 

Wife's  right  of  action  for  leas  of. 
Husband  and  Wife,  2-4. 

CONSTITUTIONAIi  liAW. 

Right  to  trial  by  jury,  see  Jury. 

Delegation  of  power. 

1.  The  legislature  may  delegate  to  a 
board  power  to  license  moving  picture  ma- 
chine  operators,  and  provide  for  the  rero- 
cation  of  their  licenses.  State  ex  rel.  Ebert 
V.  Loden,  40:  193,  83  Atl.  564,  —  Md.  — ^. 
Ekinal  protection  and  privileges. 

Special  and  local  legislation,  see  Stat- 
utes, 7,  8. 

2.  So  far  as  a  statute  regulating  barber 
colleges  forbids  them  to  charge  for  the  work 
of  students  and  to  display  any  sign  except 
the  mere  announcement  of  the  fact  that  it 
is  a  barber  college  tends  to  discourage  per- 
sons from  learning  the  trade  and  creates 
a  monopoly,  it  violates  the  constitutional 
prohibition  of  the  granting  of  special  rights, 
privileges,  and  immunities.  Moler  v.  Whis- 
man,  40:  629,  147  S.  W.  985,  —  Mo.  — . 

3.  A  statute  requiring  any  person  desir- 
ing to  engage  in  the  business  of  moving  pic- 
ture machine  operator  to  secure  a  license  is 
not  rendered  discriminatory  and  Invalid  be- 
cause it  gives  those  engaged  in  the  business 
at  the  passage  of  the  statute  sixty  days  in 
which  to  secure  their  licenses.  State  ex  rel. 
Ebert  v.  Loden,  40:  193,  88  Atl.  564,  —  Md. 

• 

4.  That  a  section  of  a  statute  requir- 
ing any  "such  person"  desiring  to  engage  in 
the  business  of  moving  picture  machine 
operator  to  obtain  a  license  follows  a  sec- 
tion dealing  with  persons  engaged  in  the 
business  at  the  passage  of  the  ad;  does  not 
confine  the  operation  of  the  statute  to  suefe 
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pergons  and  thereby  make  it  discriminatory, 
where  the  introductory  language  of  the 
statute  shows  that  it  is  to  apply  to  all  who 
wish  to  engage  in  such  business.  State  ex 
rel.  Ebert  v.  Loden,  40:  193,  83  Atl.  664,  — 
Md.  — . 

6.  No  unconstitutional  impairment  of 
the  privileges  and  immunities  of  peddlers  in 
general  occurs  by  compelling  them  to  pay 
•a  license  fee  from  which  peddlers  of  farm 
products,  books,  periodicals,  and  newspa- 
pers are  exempted,  since  the  classification 
upon  which  the  difference  depends  is  not 
wholly  without  reason.  McKnight  ▼.  Hodge, 
40:  iao7y  104  Pac.  504,  55  Wash.  280. 

(Annotated) 
6.  An  exemption  from  the  general  law 
requiring  peddlers  to  pay  a  license  fee,  of 
those  operating  in  towns  whose  ordinances 
regulate  such  licenses,  does  not  effect  an 
unconstitutional  impairment  of  the  priTi« 
leges  and  immunities  of  those  operating 
■elsewhere.  McKnight  v.  Hodge,  40:  1207, 
104  Pac.  504.  55  Wash.  289. 

7.  Limiting  hours  of  labor  of  women  in 
hotels  to  ten,  while  placing  no  limitation 
upon  them  in  boarding  houses  and  other 
like  places,  is  not  an  unconstitutional  dis- 
crimination, since  the  public  nature  of  the 
hotel  business  furnishes  a  proper  ground 
for  classification.  People  v.  Elerding,  40: 
893,  98  N.  E.  982,  254  111.  579. 

(Annotated) 
]>ae  process  of  law. 

7a.  A  statute  subjecting  a  percentage 
of  the  income  from  an  existing  spendthrift 
trust  to  execution  does  not  unconstitution- 
ally deprive  the  beneficiary  of  his  property 
without  due  process  of  law,  as  destroying 
a  vested  right.  Brearley  School  v.  Ward, 
40:  iai5,  94  N.  E.  1001,  201  N.  Y.  358. 

8.  Requiring  one  to  secure  a  license 
after  examination  before  operating  a  mov- 
ing picture  machine  in  a  large  city  does  not 
•deprive  him  of  his  liberty  or  property  with- 
oue  due  process  of  law.  State  ex  ref.  Ebert 
V.  Loden,  40:  193,  83  Atl.  564,  —  Md.  — . 

(Annotated) 

9.  It  is  not  confiscation  of  the  prop- 
erty of  a  water  company  without  due  proc- 
ess of  law  to  reauire  it  to  furnish  con- 
nections and  supply  with  water  a  resident 
of  the  city  who  tenders  a  month's  rent  in 
advance,  where  it  is  shown  that  the  rents 
for  a  year  are  over  twice  the  admitted  cost 
for  making  the  connection,  and  there  is  no 
claim  that  they  are  too  low,  notwithstand- 
ing there  is  no  assurance  that  such  resi- 
dent will  continue  the  use  of  the  water  for 
any  stated  time.  Hatch  v.  Consumers'  Co. 
40:  263,  104  Pac.  670,  17  Idaho,  204. 

10.  Requiring  a  two-year  period  of  in- 
«truction  before  practising  the  barber's 
trade  does  not  unconstitutionally  deprive 
one  of  his  liberty  or  property,  or  the  gains 
of  his  own  industry,  without  due  process 
of  law,  confer  special  privileges  or  immuni- 
ties, abridge  the  privileges  of  citizenship, 
or  deny  him  the  equal  protection  of  the 
laws.  Moler  v.  Whisman,  40:  629, 147  S.  W. 
•985,  —  Mo.  — ^.  (Annotated) 

11.  The  keeper  of  a  laloon  is  not  de- 
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prived  of  his  property  without  due  process 
of  law  or  of  the  equal  protection  of  the 
laws,  because  he  is  made  punishable  for 
permitting  treating  in  his  place  of  busi- 
ness, while  the  persons  purchasins  the  li- 
quor are  not  punished  for  doing  the  treat- 
ing. Tacoma  v.  Keisel,  40:  757,  124  Pac. 
137,  68  Wash.  685. 

12.  A  statute  giving  attorneys'  liens  on 
money  recovered  by  their  clients  is  not  un- 
constitutional as  depriving  their  adversa- 
ries of  a  property  right  to  buy  their  peace 
by  making  contracts  of  settlement.  Stand- 
idge  V.  Chicago  R.  Co.  40:  529,  98  N.  £.  963, 
254  111.  524.  (Annotated) 

Police  power. 

Judicial  notice  as  to  connection  be- 
tween health  and  welfare  of  public 
and  limitation  of  hours  of  women's 
labor,  see  Evidence,  1. 

18.  There  is  no  inherent  right  in  a  pur- 
chaser of  intoxicating  liquor  to  offer  it  to 
another  in  a  saloon  as  an  act  of  hospitality, 
which  cannot  be  taken  away  under  the  po- 
lice power  of  the  state.  Tacoma  v.  Keisel, 
40:  757f  124  Pac.  137,  68  Wash.  685. 

14.  A  statute  prohibiting  the  manufac- 
ture or  sale  of  oleomargarin  of  any  shade 
or  tint  of  yellow,  although  such  shade  is 
produced  by  natural  and  essential  ingred- 
ients which  are  not  deleterious  or  injurious 
to  health,  is  invalid  as  an  exercise  of  the 
police  power  and  therefore  unconstitution- 
al. State  V.  Hanson,  40:  865,  136  N.  W.  412, 
—  Minn.  — 

Impairment  of  contract  obligation. 

15.  No  contract  right  is  destroyed  by  a 
statute  subjecting  existing  spendthrift 
trusts  to  execution,  although  at  the  time  of 
their  creation  all  income  necessary  for  the 
maintenance  and  education  of  the  bene- 
ficiarjr  was  exempt,  where  the.  instrumenj^ 
creating  the  trust  does  not  expressly  de- 
clare that  the  income  shall  be  exempt  from 
the  claims  of  creditors.  Brearley  School 
V.  Ward,  40:  1215,  94  N.  E.  1001,  201  N.  Y. 
368. 

CONSTRUCTION. 

Of  statute,  see  Statutes,  9,  10. 
Of  will,  see  Wills. 

CONTEMPT. 

Sufficiency  of  evidence  to  sustain  find- 
ing of  contempt,  see  Evidence,  30. 

1.  Going  into  another  state,  manrin^, 
and  immediately  returning  to  one's  domi- 
cil,  is  not  punishable  as  a  contempt  of  the 
court  rendering  a  divorce  decree  and  for- 
bidding the  divorcee  to  remarry  within  a 
specified  time,  as  required  by  a  statute,  if 
the  penalty  provided  by  statute  for  such 
remarriage  is  punishment  for  bigamy.    Ex- 

Earte  Crane,  40:  765,  136  N.   W.  587,  — 
[ich.  —  (Annotated) 

2.  In  a  proceeding  brought  to  punish 
a  defendant  for  the  violation  of  an  injunc- 
tion previously  granted  wherein  he  ap- 
peared in  court  and  defended  against  the 
accusation  filed  against  him,  the  power  of 
the  court  to  try  the  defendant  and  to  ad- 
judge punishment  for  a  contempt  Is  not 
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Affected  by  the  fact  that  he  was  arrested 
under  an  unwarranted  order  issued  by  an- 
other court,  nor  is  it  material  under  the 
circumstances  whether  or  not  a  preliminary 
order  of  arrest  is  issued  or  an  arrest  in 
fact  made.  State  y.  Meyer,  40:  90^  86  Kan. 
793,  122  Pac.  101. 

3.  Where  a  defendant  is  found  guilty 
of  contempt  of  court  in  violating  an  in- 
junction, and  sentenced  to  fine  and  im- 
prisonment, the  court  cannot,  after  the  de- 
fendant has  been  imprisoned  a  short  time 
under  this  sentence,  recall  him  and  resen- 
tence him  to  a  longer  term  notwithstand- 
ing the  attempt  is  made  at  the  term  in 
which  the  original  judgment  was  entered 
and  on  the  same  day;  but  the  first  judg- 
ment is  not  thereby  affected.  State  v. 
Meyer,  40:  90,  86  Kan.  793,  122  Pac.  101. 

(Annotated) 


OONTRAOTS. 

Restrictions  on  right  of,  see  Consti- 
tutional Law,  12. 

Impairment  of  obligation  of,  see  Con- 
stitutional Law,  16. 

Recission  of  sale  by  promoter  to  corpo- 
ration, see  Corporations,  10. 

Injunction  to  protect  rights  in,  see 
Injunction,  1. 

Statute  of  frauds. 

Who  may  set  up  defense  of  statute  of 
frauds,  see  Action  or  Suit,  1. 

1.  An  oral  agreement  by  a  mortgagee 
in  possession  of  mortgaged  property  to 
pay  a  debt  of  the  mor^agor  to  avoid  an 
attachment  of  the  property  of  which  he  is 
in  possession  may  be  found  to  be  an  origi- 
nal agreement  to  pay  the  debt,  and  there- 
fore not  to  be  within  the  statute  of  frauds, 
although  the  liability  of  the  original  debt- 
or was  not  terminated.  Frohardt  Bros.  y. 
Duff,  40:  243,  136  N.  W.  609,  —  Iowa,  — ^. 

(Annotated) 

2.  The  promise  to  pay  outstandins  lien 
notes  as  part  of  the  purchase  price  oFreal 
estate  is  not  within  the  statute  of  frauds. 
Hill  V.  Hoeldtke  40:67s,  142  S.  W.  871, 
—  Tex.  —. 

3.  Possession  taken  by  a  vendee  under 
a  parol  contract  for  the  conveyance  of  real 
estate,  not  taken  in  pursuance  of  the  con- 
tract, or  with  the  knowledge  and  consent 
of  the  vendor,  is  insufficient  to  relieve  the 
contract  of  the  operation  of  the  statute  of 
frauds,  and  to  entitle  the  vendee  to  specific 
performance.  Collins  v.  Lackey,  40:  883, 
123  Pac.  1118,  31  Okla.  776. 

Validity;  public  policy. 

Contracts  of  unauthorized  foreign  cor- 
poration, see  Corporations,  15,  16. 

4.  A  contract  of  a  selling  agent  of  a 
company  engaged  in  the  manufacture  and 
sale  of  maps,  who  had  as  his  territory  a 
certain  state,  except  a  few  counties  there- 
of, whereby  such  agent  agrees,  without  ter- 
ritorial limitation,  that  he  will  not.  with- 
out the  consent  of  the  company  in  writing, 
within  six  months  after  the  termination 
of  his  contract,  either  directly  or  indi- 
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rectly  or  in  any  capacity,  whether  for  him- 
self or  for  any  other  person,  company,  or 
corporation,  engage  in  any  business  simi- 
lar to  that  conducted  by  the  company  which 
might  in  any  manner  be  injurious  to  its- 
interests,  is  in  general  restraint  of  trade 
and  unenforceable.  Kinney  v.  Scarbrougfa,. 
Co.  40:  473,  74  S.  B.  772,  —  Ga.  — . 

(Annotated) 
6.  A  contract  by  one  selling  a  liverr 
business,  not  to  engage  in  that  business  in 
opposition  to  the  vendee  in  the  city  where 
it  is  located,  is  not  void  as  in  restraint  of 
trade,  although  not  limited  in  time.  Smith 
V.  Webb,  40:  1191,  68  So.  913,  —  Ala.  — 

6.  A  conditional  vender  is  not  prevent- 
ed from  reclaiming  the  property  under  the 
contract,  by  the  fact  that  the  purchaser  in- 
tends to  use  it  in  a  lottery,  if  such  use  wa& 
entirely  independent  of  the  contract.  Wat- 
kins  v.  Curry,  40:  967,  147  S.  W.  43,  —  Ark. 
— ^.  (Annotated) 
Performance;  breach. 

Injunction  to  prevent  breach  of,  see  In- 

junction,  1. 
Injunction  against  attempt  to   induce 

breach  of,  see  Injunction,  2. 

7.  A  contract  by  one  selling  a  livery 
business,  not  to  engage  in  that  business  in 
opposition  to  the  vendee  in  the  city  where 
the  business  is  located,  is  broken  by  his 
becoming  nutnager  of  a  branch  established 
there  by  .one  owning  a  liverv  business  & 
few  miles  distant  from  the  city.  Smith  v. 
Webb,  40:  1 191,  58  So.  913,  —  Ala.  — ^. 

( Annotated  > 

CONTRIBT7TION   AND    INDEHNITY. 

Prejudicial  error  in  admission  of  evi- 
dence in  action  for,  see  Appeal  and 
Error,  20. 

Effect  of  judgment  in  action  for  in- 
juries to  estop  one  primarily  re- 
sponsible therefor  in  subsequent 
action  to  hold  him  liable  as  in- 
demnitor, see  Estoppel,  1. 

Conclusiveness  of  judgment  against 
constructive  tort  feasor  in  subse- 
quent action  for  contribution  or 
indenmity,  see  Judgment,  8. 

Judgment  in  favor  of  directors  in  ac- 
tion for  libel  as  bar  to  action 
against  them  for  reimbursement 
by  corporation  held  liable  for  libeU 
see  Judgment,  11. 

1.  A  plumber  who,  in  repairing  a  citv 
water  mam,  extended  a  small  pipe  across 
a  street  and  nailed  planks  on  either  side 
as  guards  and  exercised  reasonable  care  to 
keep  the  same  in  safe  condition,  is  not  lia- 
ble to  the  city  as  an  indemnitor,  for  in- 
juries which  occurred  to  a  pedestrian  br 
reason  of  some  manure  and  loose  plank» 
which  had  been  thrown  upon  the  obstruc- 
tion by  a  third  person.  Grand  Forks  ▼. 
Paulsness,  40:  1x58,  123  N.  W.  878,  19  N.  D. 
293. 

2.  Mere  delay  by  public  authorities  for 
a  period  of  three  years,  to  place  a  barrier 
along  a  bridge  approach  rendered  unsafe 
by  a  change  in  the  grade  by  a  railroad  com* 
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pany,  is  not  such  delinquency  as  will  pre- 
vent them  from  recovering  over  against  the 
railroad  company  in  case  they  are  held  li- 
able for  injuries  due  to  the  absence  of  the 
railing.  Baltimore  ft  O.  R.  Co.  v.  Howard 
County  Comrs.  40:  1x7a,  73  Atl.  656,  111 
Md.  176. 

3.  A  municipal  corporation  which  is 
compelled  to  pay  damages  for  injuries  to  a 
pedestrian  falling  into  a  ditch  across  the 
sidewalk,  dug  under  direction  of  its  engi- 
neer, by  an  independent  contractor,  in  con- 
nection with  a  street  improvement,  may  se- 
cure indemnity  from  the  contractor  if  the 
accident  was  caused  by  his  negligence  in 
failing  to  provide  a  sufficient  protection  for 
the  ditch  to  render  the  way  safe  for  pe- 
destrians; and  it  is  immaterial  that  the 
engineer  mistakenly  located  the  ditch  at  the 
wrong  place,  which  mistake  required  it  to 
remain  open  overnight.  Robertson  v.  Pa- 
ducah,  40:  1x53,  142  8.  W.  370,  146  Ky. 
188.  (Annotated) 

4.  A  property  owner  who  is  compelled 
to  pay  damages  for  injuries  to  a  pedestrian 
because  of  the  unsafe  manner  in  which  a 
cover  was  placed  upon  a  coal  hole  in  the 
sidewalk,  by  a  coal  dealer  delivering  coal 
through  it,  may,  in  case  he  himself  was 
not  actively  negligent  in  the  matter,  re- 
coyer  indemnity  from  the  dealer  for  the  Idss 
so  caused.  Scott  v.  Curtis,  40:  xi47»  88  N. 
E.  794,  195  N.  Y.  424.  (Annotated) 

5.  A  property  owner  who  has  confessed 
liability  in  an  action  to  hold  him  liable  for 
injury  to  a  pedestrian  falling  through  a 
coal  hole  in  the  sidewalk  cannot  recover 
over  against  the  coal  dealer  who  was  using 
the  hole  for  the  delivery  of  coal,  on  the 
judgment  roll,  without  showing  that  the 
accident  was  due  to  his  negligence.  Scott 
V.  Curtis,  40:  xx47y  88  N.  E.  794,  196  N.  Y. 
424. 

GONTRIBTrrORY  NSGIilGENOE. 

In  general,  see  Negligence,  3,  4. 

CONVERSION. 

Sufficiency  of  evidence  to  establish,  see 
Evidence,  32. 

By  executor,  see  Executors  and  Admin- 
istrators, 2. 

CORPORATIONS. 

Right  to  exercise  ^ower  of  eminent  do- 
main, see  Eminent  Domain,  1,  2. 

Erroneous  description  of  copartner- 
ship as  corporation  in  action  for 
attachment,  see  Judgment,  2. 

Relationship  to  corporation  which  will 
disqualify  juror  in  action  to  en- 
force stockholder's  liability,  see 
Jury,  5. 

Competency  of  employee  of,  as  juror 
m  action  against  it,  see  Jury,  6. 

Description  copartnership  in  summons 
as  a  corporation,  see  Writ  and 
Process. 

Bequest  of  corporate  stock,  see  Wills,  2. 

Ademption    of    bequest    of    stock,    see 
Wills,  7,  8. 
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Offlcera. 

Action  by  minority  stockholders  to 
compel  officers  to  reimburse  cor- 
poration for  loss  caused  by  their 
circulation  of  libel,  see  infra,  13. 

Action  by  corporation  against  directors- 
for  reimbursement  for  damages- 
which  it  had  paid  for  their  torts, 
see  Judgment,  11. 

Imputing  officers'  or  agents'  knowledge 
to  corporation,  see  Notice,  3.  4. 

1.  Directors  of  a  corporation  who  ma- 
liciously, and  to  gratify  their  own  personal 
ends,  circulate  a  libel  for  which,  although 
it  is  ultra  vireSf  the  corporation  is  held  lia- 
ble, are  bound  to  reimburse  the  corporation 
for  the  loss  thereby  caused  to  it.  Hill  v. 
Murphy,  40:  ixoa,  98  N.  E.  781,  212  Mass. 
1.  (Annotated) 

2.  The  treasurer  of  a  corporation  can- 
not be  held  personally  liable  to  it  for  satis- 
fying an  execution  against  it  because  of  a 
libel  published  by  its  directors,  in  which  he- 
had  no  part.  Hill  v.  Murphy,  40:  ixoa^ 
98  N.  E.  781,  212  Mass.  1. 
Promoters. 

Review  on  appeal  of  findings  in  actioa 
against  promoters,  see  Appeal  and 
Error,  18. 

Conflict  of  laws  as  to  liability  of  pro- 
moter, see  Conflict  of  Laws,  5. 

Amount  recoverable  from  promoters  as- 
secret  profits,  see  Damages,  3. 

Evidence  on  question  of  promoter's- 
fraud,  see  Evidence',  21-23. 

Joint  liability  of  promoters,  see  Joint- 
Creditors  and  Debtors,  2. 

Conclusiveness  against  one  of  two  pro- 
moters of  judgment  in  suit  against 
executor  of  other  to  which  he  was- 
not  a  party,  see  Judgment,  9. 

lAches  in  seeking  accounting  from  pro- 
moters for  illegal  profite,  see  Lim- 
itation of  Actions,  1. 

Limitation  of  time  for  suit  against, 
promoters  to  recover  illegal  prof- 
its, see  Limitation  of  Actions,  2. 

^Knowledge  of  promoters  as  knowledge 
of  corporation,  see  Notice,  4. 

3.  Promoters  of  a  scheme  to  consoli- 
date several  independent  corporations  in  to- 
one  business  enterprise  cannot  escape  lia- 
bility for  fraudulent  representations  of  an 
agent  in  the  sale  of  the  stock  of  the  consol- 
idated corporation,  on  the  theory  that  they 
were  merely  directors  of  that  corporation, 
and  not  personally  liable  for  the  fraud  of 
an  agent  employed  to  market  its  stock,  if 
whatever  functions  they  assumed  were  in 
furtherance  of  a  common  enterprise  to  mar- 
ket the  securities  necessary  to  the  success 
of  the  enterprise.  Downey  v.  Finucane, 
40:  307,  98  N.  E.  391,  205  N.  Y.  251. 

4.  Promoters  of  a  corporation  cannot 
escape  liability  for  fraud  in  the  sale  of 
bonds  by  means  of  ambiguous  language  in 
the  prospectus,  on  the  ground  that  they  in- 
tended no  fraudulent  misstatement  of  facts, 
if  the  general  public  would  almost  inevita- 
bly infer  the  fraudulent  meaning  from  the 
language  used.  Downey  v.  Finucane,  40: 
307,  98  N.  E.  391,  206  N.  Y.  251 
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5.  That,  at  the  time  of  the  sale  by  pro- 
moters of  property  to  a  corporation  organ- 
ized to  purchase  it,  they  are  the  owners  of 
all  the  stock  which  has  been  issued,  no 
issue  having  been  made  of  that  intended  for 
the  public,  or  that  a  ratification  of  the 
purchase  is  secured,  does  not,  if  at  the  time 
of  the  ratification  a  substantial  portion  of 
the  stock  intended  for  the  public  remains 
unissued,  avoid  the  operation  of  the  rule 
that  promoters  who  organize  a  corporation 
to  purchase  property  from  them  for  stock 
the  par  value  of  which  is  largely  in  excess 
of  the  value  of  the  property,  and  as  part 
of  the  scheme  sell  to  the  general  public 
BA  original  subscribers  a  portion  of  the 
stock  for  cash  at  par,  to  secure  a  working 
capital,  without  providing  an  independent 
board  of  officers  to  pass  upon  the  wisdom  of 
the  purchase,  having  the  purchase  ratified 
by  such  board,  or  disclosing  their  extraor- 
dinary profit  to  purchasers  of  stock,  are 
liable  to  account  to  the  corporation  for  the 
profit  of  the  proceeding.  Old  Dominion 
Copper  Min.  &  Smelting  Co.  y.  Bigelow, 
40:  314,  89  N.  E.  103,  203  Mass.  159. 

6.  A  promoter  of  a  corporation  who  has 
wrongfully  sold  property  to  it  at  an  un- 
due profit  cannot  avoid  repayment  to  the 
corporation  of  the  profit  so  secured,  on  the 
ground  that  it  will  result  in  a  benefit  to 
the  stock  taken  by  himself  and  bis  copro- 
moters,  who  have  ratified  the  act,  and  whose 
stock  is  all  but  a  small  part  of  that  issued. 
Old  Dominion  Copper  Min.  &,  Smelting  Co. 
V.  Bigelow,  40:  314,  89  N.  £.  103,  203  Mass. 
159. 

7.  The  law  will  not  approve  a  transac- 
tion by  which  property  is  purchased  by  a 
promoter  of  a  corporation  with  money  so- 
licited in  substantial  part  from  associates 
hj  representations  that  he  intends  to  form 
a  corporation  with  a  specified  capitaliza- 
tion, and  sell  the  property  to  it  for  a  cer- 
tain amount  of  stock,  followed  by  its  actual 
sale  to  the  corporation  for  a  much  larger 
amount,  the  settlement  with  the  associates 
at  the  price  agreed  upon,  and  the  retention 
by  the  promoter  of  the  difference  as  a  se- 
<;ret  profit,  and  taking  cash  subscriptions 
from  the  general  public,  who  understand 
that  the  corporation  is  organized  under  a 
statute  which  requires  property  to  be  taken 
for  stock  only  at  its  true  value.  Old  Do- 
minion Copper  Min.  &  Smelting  Co.  v.  Bige- 
low, 40:  314,  89  N.  E.  193,  203  Mass.  159. 

8.  Persons  joining  a  syndicate  to  pur- 
-chase  property  for  sale  to  a  corporation 
whose  organization  for  its  purchase  is  un- 
der contemplation,  with  the  understanding 
that  the  property  is  to  be  sold  at  a  certain 
profit  in  stock  of  the  corporation,  are,  as 
-stockholders  of  the  new  corporation,  en- 
titled to  a  disclosure,  if  the  promoter  ac- 
tually turns  the  property  over  at  greater 
profit,  for  an  increased  portion  of  the  cor- 
porate stock.  Old  Dominion  Copper  Min. 
Jk  Smelting  Co.  v.  Bigelow,  40:  314,  89  N. 
E.  193,  203  Mass.  159. 

9.  The  right  of  a  corporation  to  com- 
40  L.R.A.(N.S.) 


pel  a  repayment  of  illegal  promoters'  profits 
for  the  oenefit  of  all  its  stockholders  is  not 
defeated  by  the  fact  that,  after  the  suit 
was  instituted,  certain  of  the  stockholders 
entered  into  an  illegal  agreement  as  to  the 
disposition  of  the  proceeds  of  the  suit.  Old 
Dominion  Copper  Min.  &  Smelting  Co.  v. 
Bigelow,  40:  314,  89  N.  £.  193,  203  Mass. 
159. 

10.  The  remedy  of  a  corporation  whose 
promoter  has  taken  an  illegal  secret  profit 
m  a  sale  of  property  to  it  is  not  limited  t^ 
a  rescission  of  the  transaction,  but  it  may 
compel  a  return  of  it  to  the  corporation. 
Old  Dominion  Copper  Min.  k  Smelting  Co. 
V.  Bigelow,  40:  314,  89  N.  £.  193,  203  Mass. 
159. 

Subscriptions  to  stock. 

Evidence  on  question  whether  sub- 
scriptions were  made  in  good  faith, 
see  Evidence,  24. 

11.  Subscriptions  by  persons  who  are  not 
apparently  able  to  pay  them  when  called 
for  cannot  be  counted  in  determining  wheth- 
er or  not  the  condition  that  a  certain 
amount  shall  be  subscribed  in  good  faith 
to  the  capital  stock  of  a  proposed  corpora- 
tion before  the  subscription  shall  become 
binding  has  been  met.  Stone  v.  Monticello 
Constr.  Co.  40:  978,  117  S.  W.  369,  135  Kv. 
659. 

12.  That  corporations  which  have  paid 
their  subscriptions  to  the  stock  of  another 
corporation  had  no  authority  to  make  the 
subscriptions  will  not  require  such  subscrip- 
tions to  be  ignored  in  determining  whether 
or  not  the  requisite  amount  of  subscrip- 
tions made  in  good  faith  had  been  received 
to  make  other  subscriptions  binding  under 
the  conditions  of  the  contract.  Stone  v. 
Monticello  Constr.  Co.  40:  978,  117  S.  W. 
369,   135  Ky.  659. 

Action  by  stockholders. 

13.  Minority  stockholders  may  maintain 
an  action  on  behalf  of  the  corporation  to 
compel  directors  to  reimburse  the  corpora- 
tion for  loss  occasioned  to  it  by  their  cir- 
culation of  a  libel,  where  those  in  control 
of  the  corporation's  affairs  refuse  to  act. 
Hill  V.  Murphy,  40:  iioa,  98  N.  £.  781,  212 
Mass.  1. 

liiability  of  stockholders. 

Jurisdiction  of  equity  of  action  to  en- 
force liability  of  members  of  mutual 
insurance  company,  see  Equity,  3. 

Presumptions  and  burden  of  proof  in 
action  on  note  given  for  stock,  see 
Evidence,  6. 

When  suit  to  recover  assessments  from 
members  of  mutual  insurance  com- 
pany is  barred,  see  Limitation  of 
Actions,   4. 

14.  An  action  to  enforce  an  agreement 
to  take  stock  in  a  corporation,  which  shall 
not  be  binding  until  a  certain  amount  has 
been  subscribed,  may  be  maintained  in  the 
name  of  the  corporation,  although  the  de- 
fense is  that  the  conditions  had  not  been 
complied  with.  Stone  v.  Monticello  Constr. 
Co.  40:  978,  117  S.  W.  369,  135  Ky.  659. 
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Forelflfii  corporations. 

Opening  default  judgment  against  cor- 
poration where  service  was  made 
on  agent  who  failed  to  defend,  see 
Judgment,  13. 

16.  The  rule  preventing  one  who  con- 
tracts with  a  corporation  from  denying  its 
corporate  existence  does  not  prevent  a  tax- 
payer from  denying  the  right  of  a  corpora- 
tion with  which  a  municipality  contracted 
for  a  street  improvement,  to  enforce  the 
assessment  against  his  property,  because 
of  failure  to  comply  with  the  statutory  re- 
quirements necessary  to  permit  it  to  do 
business  in  the  state.  Fruin-Colnon  Con- 
tracting Co.  V.  Chatterson,  40:  857,  143  S. 
W.  6,  146  Ky.  604. 

16.  A  foreign  corporation  which  con- 
tracted to  pave  a  street  without  complying 
with  the  statutory  requirements  necessary 
to  enable  it  to  do  business  in  the  state 
cannot  enforce  the  paving  assessment,  if 
the  statute  provides  that  it  shall  not  be 
lawful  for  it  to  do  business  in  the  state 
until  it  has  complied  with  the  statute, 
although  the  only  penalty  provided  by  the 
statute  is  a  fine.  Fruin-Colnon  Contract- 
ing Co.  V.  Chatterson,  40:  857,  143  S.  W.  6, 
146  Ky.  604.  (Annotated) 

CORPSE. 

See  Cemeteries;  Easements. 

COSTS  ANB  FEES. 

On  appeal,  see  Appeal  and  Error,  28. 

COTTON  SEED  MEAL. 

Ambiguity  in  statute  as  to  liability 
for  selling  adulterated  cotton  seed 
meal,  see  Statutes,  2. 

COUNTIES. 

Liability  for  injury  on  defective  high- 
way, see  Highways. 

COURTS. 

Contempt  of,  see  Contempt. 
Courts  martial,  see  Courts  Martial. 
Judicial  notice  by,  see  Evidence,  1. 
Decision    of   Federal    court   sitting    in 

state  as  evidence  of  law  of  that 

state,  see   Evidence,  8. 
Effect  of  judgment  in  state  court  to 

bar  action   in   Federal  court,   see 

Judgment,  7. 
Power  to  grant  new  trial  on  its  own 

motion,  see  New  Trial,  1,  2. 

Jurisdiction;  territorial  limitations. 

Jurisdiction  to  enforce  attorneys'  liens, 

see  Attorneys,  4,  6. 
Question  whether  suit  is  within  juris- 
diction    of    courts    or     interstate 
commerce    commission,    see    Inter- 
state  Commerce   Commission. 
1.  The  courts  of  a  state  in  which  a  car- 
rier is  doing  business  are  not  deprived  of 
jurisdiction  of  a  suit  to  compel  it  to  re- 
ceive property  for  transportation  into  an- 
other state,  on  the  theory  that  it  involves 
property  and  rights  of  the  carrier  beyond 
the  territorial  reach  of  the  court.     Louis- 
40  L.R.A.(N.S.)  79 


ville  k  N.  R.  Co.  v,  F.  W.  Cook  Brew.  Co. 
40:  798,  172  Fed.  117,  96  C.  C.  A.  322. 
Relation  to  other  departments  of  gov- 
ernment. 

Mandamus  to  governor,  see  Mandamus, 
1,2 

2.  The  courts  are  not  deprived  of  pow- 
er to  interfere  with  an  arbitrary  inequality 
in  property  values  throughout  the  state, 
and  an  undervaluation  of  a  portion  of  it, 
effected  by  the  state  board  of  equalization 
in  violation  of  the  provisions  of  tne  statute, 
on  the  theory  that  the  act  of  the  board  is 
an  exercise  of  discretion  and  beyond  the 
control  of  the  courts.  Huidekoper  v.  Had- 
ley,  40:  505,  177  Fed.  1,  100  C.  C.  A.  395. 

3.  The  expediency  and  propriety  of  ex- 
tending the  right  of  eminent  domain  to 
electric  power,  heat,  light,  and  traction 
companies,  provided  each  member  of  the 
community  is  given  equal  rights  and  priv- 
ileges in  respect  thereto,  is  a  legislative 
question,  and  the  courts  are  limited  in 
their  inquiry  to  the  question  whether  the 
service  provided  for  is  a  public  service. 
Pittsburg  Hydro-Electric  Co.  v.  Liston,  40: 
60a,  73  S.  E.  86,  —  W.  Va.  — . 

4.  Where  a  common  council,  without  a 
full  hearing,  declares  a  bowling  alley  to  be 
a  nuisance,  with  the  view  of  having  the  mat- 
ter submitted  to  the  courts  for  adjudica- 
tion, the  action  of  the  council  will  be 
deemed  to  be  arbitrary,  and  will  be  set 
aside.  Shreveport  v.  Leiderkrantz  80c.  40: 
75,  68  So.  678,  130  La.  802. 

6.  The  discretion  of  the  municipal  cor- 
poration in  exercising  its  taxing  power  upon 
the  business  of  peddling  within  its  limits 
is  not  beyond  the  power  of  the  courts  to 
review,  so  far  as  it  affects  the  reasonable- 
ness of  the  tax.  Iowa  City  v.  Glassman, 
40:  85a,   136  N.  W.  899,  —  Iowa,  — , 

6.  The  courts  cannot  declare  invalid 
an  ordinance  prohibiting  the  location  of  a 
hospital  within  a  certain  distance  of  resi- 
dences without  the  consent  of  their  owners, 
because  it  was  passed  upon  their  solicita- 
tion. Shepard  v.  Seattle,  40:  647,  109  Pac. 
1067,  69  Wash.  363. 
Jurisdiction  over  associations,  etc. 

7.  The  court  cannot  hold  that  a  mis- 
representation by  an  insured  as  to  his  age 
and  the  amount  of  intoxicants  used  during 
a  day  is  not  so  material  to  the  risk  as  to 
influence  against  reinstatement  the  sound 
judgment  and  good  conscience  of  officers  of 
the  company  in  whom  is  vested  the  discre- 
tion as  to  his  reinstatement  after  forfeiture 
of  the  policy  for  nonpayment  of  dues,  upon 
his  furnishing  satisfactory  evidence  of 
health.  Conway  v.  Minnesota  Mui  L.  Ins. 
Co.  40:  148,  112  Pac.  1106,  62  Wash.  49. 

8.  The  courts  will  not  control  the  dis- 
cretion of  the  officers  of  an  insurance  asso- 
ciation in  refusing  to  reinstate  a  member 
who  has  forfeited  his  rights  by  nonpay- 
ment of  dues,  where  the  contract  provides 
that  any  person  in  such  circumstances  mav 
be  reinstated  "in  the  discretion  of  the  of- 
ficers," "upon  his  furnishing  them  satisfac- 
tory evidence  that  he  is  in  good  health;" 
at  least,  where  there  are  facts  bearing  upon 
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the  question  of  his  health  which  might  in- 
fluence the  sound  judgment  and  go^  con- 
science of  an  officer  to  decide  against  re- 
instatement. Conway  ▼.  Minnesota  Mut. 
L.  Ins.  Co.  40:  X48,  112  Pac  1106,  62  Wash. 
49.  (Annotated) 

State  oonrtfl. 

9.  State  courts  may,  on  the  ground  of 
comity,  take  jurisdiction  of  actions  by  em- 
ployees to  recover  damages  from  railroad 
companies  for  personal  injuries  arising  un- 
der the  employer's  liability  act  of  Congress 
relating  to  interstate  commerce,  of  April  22, 
1908.  Bradbury  v.  Chicago,  R.  I.  k  P.  R. 
Co.  40:  684,  128  N.  W.  1,  149  Iowa,  51. 

(Annotated) 
Interference  with  other  oonrts;  tnjnnc- 

tlon. 

10.  The  courts  of  one  state  in  which  a 
litigation  has  progressed  to  a  final  decree, 
from  which  an  appeal  has  been  talcen,  may 
enjoin  the  defeated  party  from  maintain- 
ing a  suit  in  another  state,  to  enjoin  his 
adversary  from  proceeding  with  the  prose- 
cution of  the  cause.  Old  Dominion  Copper 
Min.  k  Smelting  Co.  t.  Bigelow,  40:  314, 
89  N.  E.  193,  203  Mass.  159. 

Rnles  of  decision. 

Full  faith  and  credit  rule  as  compelling 
court  to  follow  rules  of  court  of 
other  state,  see  Judgment  12. 

11.  The  mere  contrary  conclusion 
reached  by  the  Supreme  Court  of  the  United 
States  upon  a  similar  state  of  facts  is  not 
alone  a  sufficient  consideration  of  a  state 
court's  overruling  one  of  its  own  decisions. 
Old  Dominion  Copper  Min.  ft  Smeltinff  Co. 
V.  Bigelow,  40:  314,  89  N.  B.  193,  203  Mass. 
159. 

12.  The  Federal  courts,  in  exercising 
their  jurisdiction  founded  on  diverse  cit- 
izenship, in  cases  involving  the  administra- 
tion of  the  common  law,  do  not  hold  them- 
selves bound  by  the  decisions  of  the  courts 
of  the  state  in  which  they  are  sitting,  un- 
less such  decisions  have  so  clearly  estab- 
lished a  settled  rule  in  the  premises  as  to 
make  it  a  part  of  the  peculiarly  local  law 
of  the  state,  but  will  resort  to  the  same 
sources  of  information  as  to  what  such  law 
is  as  are  open  to  the  state  courts.  Snare 
ft  Triest  Co.  v.  Friedman,  40:  367,  169  Fed. 
1,  94  C.  C.  A.  369. 

13.  A  single  decision  of  the  highest 
eourt  of  a  state  which  follows  no  line  of 
precedents  in  that  jurisdiction,  that  one 
piling  building  materials  in  a  street  owes 
no  duty  to  pile  them  so  as  to  avoid  injury 
to  children  of  tender  vears  accustomed  to 
plav  in  the  vicinity,  is  not  binding  on  a 
Federal*  court  sitting  in  the  same  state,  in 
which  an  action  involving  such  question, 
and  growing  out  of  the  same  accident  as 
that  involved  in  the  case  in  which  such  de- 
cision was  made,  is  brought  on  the  ground 
of  diverse  citizenship,  after  discontinuance 
in  the  state  court  because  of  such  ruling. 
Snare  ft  Triest  Co.  v.  Friedman,  40:  367, 
169  Fed.  1,  94  C.  C.  A.  869. 

14.  It  is  the  duty  which  the  Federal 
courts  may  not  renounce  to  form  independ- 
ent opinions  i\nd  render  independent  dc* 
40  L.R.A.(J^.8.)*  ^ 


cisions  upon  questions  of  commercial  or 
general  law  and  of  right  under  the  Consti- 
tution and  laws  of  the  nation  of  which 
they  have  jurisdiction,  and  the  decisions 
of  the  state  courts  are  not  controlling,  but 
persuasive  thereon.  Guernsey  v.  Imperial 
Bank;  40:  377,  188  Fed.  300,  110  CCA. 
278. 

0O17RT8-MARTIAI/. 

Review  of  proceedings  of,  by  certiorari, 
see  Certiorari. 

A  militia  officer  of  a  state  cannot  be 
dismissed  by  court-matial  in  time  of  peace, 
for  violation  of  the  Articles  of  War  of  the 
United  States,  since  such  Articles  are  not 
applicable  to  the  militia  at  that  time. 
State  ex  rel.  Poole  v.  Peake,  40:  354,  135 
N.  W.  197,  —  N.  D.  — .  (Annotated) 

COVENANTS  AND  OONDITIONS. 

Claim  for  damages  for  breach  of  as 
ground  for  injunction  against 
transfer  of  property,  see  Injunc- 
tion 6. 

The  right  of  a  grantor  who  platted 
certain  land  and  sold  and  conveyed  the 
lots  by  deeds  containing  covenants  restrict- 
ing the  buildings  thereon  to  one  dwelling 
house  on  each  lot,  in  pursuance  of  a  gen- 
eral or  neighborhood  scheme,  to  enforce 
such  a  covenant  against  a  purchaser  with 
notice  from  his  grantee,  so  as  to  prevent 
such  purchaser  from  erecting  a  garage  on 
his  lot  in  the  place  provided  for  a  dwelling 
house,  is  not  defeated  by  the  fact  that  ex- 
press permission  was  given  in  connection 
with  the  restriction  as  to  dwelling  houses, 
in  the  sale  of  certain  other  lots,  to  erect 
necessary  of  appropriate  outbuildings,  and 
in  still  other  instances,  the  restrictive  cov- 
enant was  disregarded  and  garages  erected 
at  the  rear  of  the  dwelling  house  on  the 
lot,  in  a  manner,  however,  not  destroying 
the  essential  mutual  benefit  enjoyed  by  the 
lot  owners  from  the  general  scheme,  nor 
the  benefit  to  the  grantor's  remaining  prop- 
erty, to  be  derived  from  performance  of  the 
covenants  of  the  general  scheme  as  so  modi- 
fled.  Sanford  v.  Keer  (N.  J.  Err.  ft  App.), 
40:  1090,  83  Atl.  225,  —  K.  J.  — ^ 

CREDITS. 

Taxation  of,  see  Taxes,  6. 

CRIME. 

Charge  of,  as  libel,  see  Libel  and  Slan- 
der, 1. 

CRIMINAIi  liAW. 

Action  whether  civil  or  criminal,  see 

Action  or  Suit,  2. 

Striking  appellant's  argument  on  ap- 
peal, see  Appeal  and  Error,  2. 

Prejudicial  error  in  remarks  of  judge 
in  criminal  case,  see  Appeal  and 
Error,  26. 

Disbarment  of  attorney  for  crixne, 
Attorneys,  2,  3. 


CRIMINATION  OF  SELF— DAMAGES. 
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Intent  as  necessary  element  of  Tiola- 

tion  of  statute  against  illegal  vot- 
ing, see  Elections,  3. 
Demonstrative  evidence,  see  Evidence, 

10. 
Admissibility    of    dying    declarations, 

see   Evidence,    17,   18. 
Relevancy   of    evidence*  generally,   see 

Evidence,  29. 
Sufficiency  of  proof,  see  Evidence,  33. 
Competency  of  jurors,  see  Jury,  3,  4. 
Numoer   of   peremptory    challenges   to 

which  accused  is  entitled,  see  Jury, 

8. 
Right  to  new  trial,  see  New  Trial,  8,  4. 
Ambiguity  in  statute  imposing  penalty, 

see  Statutes,  2. 
Remarks    of    prosecuting    attorney    in 

criminal  case,  see  Trial,  1. 
Sufficiency  of  verdict  in  criminal  case, 

see  Trial,  8. 
As  to  Venue,  see  Venue. 
See  also  Bastardy;    Breach  of  Peace; 

Kidnapping;    Larceny;    Mayhem; 

Perjury. 

1.  The  existence  of  a  preliminary  order 
enjoining  the  enforcement  of  a  statute  re- 
lating  to  the  inspection  of  oil  pending  a 
suit  to  tost  the  constitutionality  of  the 
statute  does  not'  relieve  one  who  makes 
sales  in  violation  of  the  torms  of  the  stat- 
ute from  prosecution  thereundar,  if  the 
statute  is  ultimately  held  to  be  valid.  State 
V.  Wadhams  Oil  Co.  40:607,  134  N.  W. 
1121,  —  Wis.  — . 

Crimination  of  self. 

2.  Making  it  a  felony  for  one  who  has 
caused  injury  by  the  operation  of  a  motor 
vehicle,  to  leave  the  place  of  accident  with- 
out leaving  his  name,  address,  and  license 
number,  does  not  violate  the  constitutional 
protection  against  giving  self-incriminating 
evidence.  Ex  parte  Kneedler,  40:  6aa,  147 
S.  W.  983,  —  Mo.  — .  (Annotated) 
Necessity  of  indictment,  presentment, 

or  information. 

As  to  requests  and  sufficiency  of  indict- 
ment, information,  and  complaint, 
see  Indictment,  etc. 
8.  By    a    proceeding    under   a    statute 
providing  for  an  information  and  the  im- 
position of  an  additional  sentence  upon  a 
convict  who  has  been  twice  before  convicted 
and  sentenced  to  a  penitentiary,  the  convict 
is  not  held  to  answer  for  a  crime  so  as  to 
require    presentment    or    indictment    of   a 
grand  jury,  nor  is  he  thereby  twice  put  in 
jeopardy  for  an  offense.    Stete  v.  Graham, 
40:  994,  69  S.  E.  1010,  68  W.  Va.  248. 
Former  Jeopardy. 

Setting  aside  conviction  to  enable  ao- 
cused    to    plead   former   jeopardy, 
see  New  Trial,  8. 
See  also  supra,  3. 

4.  Conviction  of  failure  to  maintein 
one's  wife,  contrary  to  the  provisions  of 
the  statute,  is  not  a  bar  to  a  prosecution 
for  continued  failure  to  maintain  her  after 
serving  the  sentence  on  the  former  oonvic 
tion.  State  v.  Morgan,  40:  615,  136  N.  W. 
621,  —  Iowa,  — ,  (Ai)not(lted) 

40  L.R.A.(N.S.) 


5.  A  prisoner  is  not  in  jeopardy  while 
one  juryman  has  not  taken  the  required 
oath,  and  is  not  therefore  entitled  to  dis- 
charge because  of  former  jeopardy,  if,  upon 
discovering  the  failure  to  take  the  oath,  the 
jury  are  resworn  and  the  trial  begun  de 
tuyvo.  State  v.  Herold,  40:  zsxs,  123  Pac 
1076,  68  Wash.  654.  (AnnoUted) 
Sentence  and  punishment. 

Right  to  recall  and  sentence  to  longer 
term  person  found  guilty  of  con- 
tempt of  court,  see  Contempt,  3. 

6.  A  statute  providing  for  the  filing  of 
an  information  in  the  circuit  court  of  the 
oounty  .in  which  the  penitentiary  is  situat- 
ed, of  the  fact  that  one  who  had  been  sen- 
tenced to  confinement  in  such  penitentiary 
had  before  been  sentenced  to  a  like  punish- 
ment, whether  or  not  it  was  so  alleged  in 
the  hidictment  on  which  he  was  convicted, 
and  directing  that,  upon  such  information, 
a  sentence  01  life  imprisonment  be  imposed 
upon  a  convict  who  had  been  twice  iM^fore 
sentenced  to  confinement  in  a  penitentiary, 
is  constitutional  and  valid.  State  v.  Gra- 
ham, 40:  924,  69  S.  £.  1010,  68  W.  Va.  248. 

CRIMINATION  OF  SELF. 

See  Criminal  Law,  2. 

CROPS. 

Attachment  against,  to  enforce  lien  for 

rent,  see  Attechment. 
Evidence  of  damage  to,  see  Evidence, 

26. 

CROSSINGS. 

Injury  at  railway  eroesing,  see  Rail- 
roads, 2,  8. 


CURTESY. 

Liability  of  curtesy  initiate  to  at- 
tachment for  husband's  debts,  see 
Leyy  and  Seizure. 

CUSTODY. 

Of  children,  see  Infants. 

CUSTOM. 

Notice  of,  see  Notice,  1. 

DAMAGES. 

Confiict  of  laws  as  to  right  to,  see  Cott- 

flict  of  Laws,  6. 
Evidence  as  to,  see  Evidence,  26. 

liiqvidated  damages. 

Waiver  by  landlord  of  right  to  retain 
deposit    by   tenant    as    li<^idated 
damages,   see  Landlord  and  Ten- 
ant, 2. 
1.  A  deposit  by  one  leasing  for  a  five- 
year  period,  of  two  months'  rent  to  indem- 
nify the  lessor  against  any  loss  or  dam- 
age which   he  may   sustain   by   reason   of 
any  violation  of  the  contract  by  the  lessee, 
as  liquidated  damages,  may  be  reteined  by 
the  lessor  in  case  he  is  compelled  to  evict 
the  tenant  for  nonpayment  of  rent,  although 
he  acte  immediately  upon  the  default,  so 

that  the  deposit  mor^  than  equals  the  rent 
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due  and  unpaid.    Barrett  v.  Monro,  40:  763, 
124  Pac.  369,  —  Wash.  — . 
Torts  generally. 

2.  The  measure  of  damages  in  an  ae- 
*    tion  against  an  insurance  company  for  the 

negligence  of  its  agent  in  failing  to  forward 
an  application  for  insurance,  owing  to 
which  delay  the  property  is  destroyed  be- 
fore ihe  policy  is  issued,  is  the  amonut  of 
insurance  which  the  applicant  but  for  this 
delay  would  have  had.  Boyer  v.  State 
Farmers'  Mut.  Hail  Ins.  Co.  40:  164,  86 
Kan.  442,  121   Pac.  329. 

2a.  The  mere  fact  that  a  stranger  of- 
fered to  construct  a  railroad  siding  for  a 
certain  amount  before  the  entry  of  a  de- 
cree requiring  the  railroad  company  to  do 
so,  and  some  time  after  the  decree,  com- 
plainant was  compelled  to  pay  him  a  much 
larger  amount  for  the  work,  does  not  estab- 
lish the  liability  of  the  railroad  company 
for  the  difference,  especially  where  there  is 
nothing  to  show  when  demand  was  made 
upon  it  or  its  duty  began.  Moser  v.  Phila- 
delphia, H.  &  P.  R.  Co.  40:  5x9,  82  Atl.  862, 
233  Pa.  259. 
Frand. 

3.  In  case  a  promoter  owns  property 
before  he  undertakes  the  organization  of  a 
corporation  to  purchase  it,  the  amount 
which  the  corporation  can  recover  for  secret 
profits  secured  by  him  in  the  sale  is  not 
measured  by  the  difference  between  what 
the  property  originally  cost  him,  and  the 
market  value  of  the  stock  received  by  him; 
nor  between  the  intrinsic  value  of  the  prop- 
erty and  that  of  the  stock,  but  by  the  dif- 
ference between  the  market  value  of  the 
property  and  that  of  the  stock.  Old  Domin- 
ion Copper  Min  &  Smelting  Co.  v.  Bigelow, 
40:  3x4,  89  N.  £.  193,  203  Mass.  159. 
Personal  Injuries. 

4.  The  damages  to  be  recovered  from 
the  keeper  of  a  public  eating  place  who 
serves  aeleterious  food  to  guests,  with  in^- 

Suted  but  not  actual  knowledge  of  its  un- 
t  character,  may  include  an  allowance  for 
the  suffering  and  expense  due  to  the  re- 
sulting illness  of  the  customer.  Doyle  v. 
Fuerst  k  Kraemer,  40:  480,  56  Sa  906,  129 
La.  838. 

5.  $100  is  not  excessive  to  be  allowed 
in  damages  for  ptomaine  poisoning  to  a 
patron  of  a  public  eating  house,  due  to  the 
unfit  character  of  food  furnished  him, 
where,  for  a  time,  he  suffered  great  pain 
and  apprehended  death,  while  he  did  not 
entirely  recover  from  the  injury  for  six 
weeks.  Doyle  v.  Fuerst  &  Kraemer,  40:  480, 
56  So.  906,  129  La.  838. 

6.  A  recovery  of  $15,000  as  damages 
for  loss  of  an  arm  by  a  railroad  trackman, 
twenty-four  years  old,  who  was  earning 
from  $80  to  $85  per  month,  was  reduced  to 
$12,000.  Bradbury  v.  Chicago,  R.  I.  ft  P.  R. 
Co.  40:  684,  128  N.  W.  1,  149  Iowa,  61. 
Loss  of  profits. 

7.  In  an  action  for  damages  against 
a  carrier  who  had  contracted  to  deliver  a 
merry-go-round  at  a  point  on  a  connecting 
road  by  a  certain  day,  with  full  knowledge 
40  L.R.A.(N.S.) 


of  the  purpose  to  which  it  was  to  be  put, 
and  of  the  importance  of  having  it  there 
on  the  day  specified,  and  of  the  loss  of 
profits  which  will  result  from  the  failure 
to  deliver  the  same  b^  such  day,  for  failure, 
through  lack  of  diligence,  to  deliver  tue 
merry-go-round  until  after  the  agreed  day, 
the  contemplated  profits,  being  such  as  can 
be  .estimated  with  a  reasonable  degree  of 
accuracy,  are  a  proper  element  of  damages. 
Fort  Smith  ft  W.  R.  Co.  v.  Williams,  40: 
494,  121  Pac  275,  30  Okla.  726. 

DATE. 

Alteration  of  date  in  note,  see  Altera- 
tion of  Instruments. 


DATS  OF  GRACE. 

Conflict  of  laws  as 
Laws,  2. 


to,  see  Oonflict  of 


DEATH. 

Conflict  of  laws  as  to  liability  for,  see 
Conflict  of  Laws,  6. 

Effect  of  death  of  illegitimate  before 
his  mother  on  right  of  his  chil- 
dren to  inherit  from  her,  see  De- 
scent and  Distribution. 

The  failure  of  a  husband  who  has 
been  injured  by  the  negligence  of  a  city, 
to  give  the  statutory  notice  necessary  to 
enable  him  to  maintain  an  action  against 
the  city  for  such  injury,  does  not,  after  his 
death,  which  occurred  after  the  time  for 
giving  such  notice  had  expired,  prevent  the 
maintenance  of  an  action  by  his  widow, 
who  gave  the  statutory  notice  within  the 
requisite  time  after  his  death,  under  a 
statute  giving  a  right  of  action  for  dam- 
ages for  death  caused  by  wrongful  act,  in 
ease  the  decedent  might  have  maintained 
an  action,  had  he  lived,  for  injury  for  the 
same  act  or  omission.  Nesblt  v.  Topeka, 
40:  749,  124  Pac.  166,  —  Kan.  — 

(Annotated) 

DEBTOR  AND  CREDITOR. 

Constitutionality  of  statute  subjecting 
income  of  spendthrift  trust  to 
claims  of  creditors,  see  Constitu- 
tional Law,  7a,  15. 

Oral  agreement  to  pay  debt  of  an- 
other, see  Contracts,  1. 

Joi^t  debtors  and  creditors,  see  Joint 
Debtors  and  Creditors. 

DECLARATIONS. 

Evidence  of,  see  Evidence,  1&>19 
In  pleading,  see  Pleading,  2-4. 

DEEDS. 

Acknowledgment  of,  see  Acknowledg- 
ment. 

Rights  of  grantee  of  coal  in  place,  see 
Mines,  8. 

A  conveyance  to  a  man  and  wife 
for  life,  remainder  to  the  heirs  of  the  wife, 
vests  the  fee  in  the  wife  subject  to  the  hus- 
band's life  estate.  Cotton  v.  Moseley,  40: 
768,  74  S.  E.  454,  —  N.  C.  ^ 


DEFAULT— DOWER. 
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DBFAUIiT. 

Judgment  hy,  tee  Jndgment,  2,  13. 

DBFENSE. 

To  action  for  breach  of  promise,  see 
Breach  of  Promise. 

In  Bult  by  corporation  to  compel  re- 
payment by  promoters  of  illegal 
profits,  see  Corporations,  9. 

To  paving  assessments,  see  Corpora- 
tions,  16,   16. 

To  action  for  causing  death,  see  Death. 

In  action  on  executor's  bond,  see  Exec- 
utors and  Administrators.  2. 

In  mandamus  case,  see  Mandamus,  1, 
3. 

DKFIXITENSSS. 

Of  verdict,  see  Trial,  6. 

DELAY. 

In  sending  in  application  for  insurance, 
see  Insurance,  1. 

DELEGATION  OF  POWER. 

Constitutionality  of,  see  Constitutional 
Law,  1. 

DELITERY. 

By  carrier,  see  Carriers,  12,  18. 
Of  gift,  see  Gift. 

DEMONSTRATIVE  EVIDENCE. 

See  Evidence,  10. 

DKSCENT  AND  DISTRIBUTION. 

Right  which  will  descend  to  heirs  ac- 
quired by  burying  dead  bodies  in 
private  grounds,  see  Easements. 

The  death  of  an  illegitimate  before 
his  mother  does  not  prevent  his  children 
from  inheriting  from  the  latter,  under  a 
statute  providing  that  every  illegitimate 
child  shall  be  considered  as  the  heir  of  his 
mother,  and  shall  inherit  her  estate  in  like 
manner  as  if  bom  in  lawful  wedlock. 
Goodell  V.  Yeserski,  40:  5i6»  186  N.  W.  461, 
—  Mich.  — . 

DESCRIPTION. 

Warranty  by,  see  Sale,  4. 

DISBARMENT. 

Of  attorneys,  see  Attorneys,  1-S. 

DISCOUNT. 

Effect  of  provision  for,  on  negotiability 
of  note,  see  Bills  and  Notes,  2. 

DISCOVERY  AND   INSPECTION. 

Discovery  of  mining  claim,  see  Mines, 
1. 

DISCRETION. 

As  to  dismissal  of  appeal,  see  Appeal 

and  Ettot,  2,  8. 
Beview  of,  on  appeal,  see  Appeal  and 

Error,  8-12. 

DISCRIMINATION. 

By  carrier,  see  Carriers,  15. 
In  license  tax,  see  License,  2-6. 
40  L.R.A.(N.S.) 


DISFIGUREMENT. 

bufTiciency  of  evidence  to  sustain  con- 
viction of,  see  Evidence,  33. 
Liability  for,  see  Mayhem. 

DISMISSAL   OR   DISCONTINUANCE. 

'  Of  appeal,  see  Appeal  and  Error,  2,  3. 

Effect  of  voluntary  discontinuance  of 

action  after  grant  of  new  trial  on 

conclusiveness    of    judgment,    see 

Judgment,  7. 

DISOBEDIENCE. 

As  contempt,  see  Contempt. 

DISORDERLY  PERSONS. 

As  to  breach  of  peace,  see  Breach  of 
Peace. 

DIVORCE  AND  SEPARATION. 

Abatement  of  suit  by  pendency  of 
other  suit,  see  Abatement  and  Re- 
vival. 

Kidnapping  of  child  by  parent  before 
order  as  to  custody  of  child,  see 
Kidnapping. 

Remarriage  of  divorced  person,  see 
Marriage. 

1.  A  woman  cannot,  by  leaving  her 
husband  and  removing  to  another  state  be- 
cause there  had  been  a  few  quarrels  be- 
tween them  over  property,  without  violence 
or  mental  distress  which  would  destroy 
her  health,  acquire  "an  actual  bona  fide 
residence"  there,  within  the  meaning  of 
the  statutes  of  the  state  conferring  juris- 
diction  in  divorce  cases.  Sneed  v.  Sneed, 
40:99,  123  Pac.  312,  —  Ariz.  — . 

2.  To  come  within  the  operation  of  a 
statute  allowing  a  divorce  for  habitual 
drunlcenness,  one  need  not  be  constantly 
drunk  or  incapacitated  from  transacting 
his  business;  it  being  sufficient  if  he  has 
the  fixed  habit  of  frequently  and  repeated- 
ly getting  drunk  when  opportunity  offers, 
or  has  lost  the  will  power  to  resist  tempta- 
tion in  that  respect.  O'Kane  v.  O'Kane, 
40:  655,  1*7  S.  W.  73,  —  Ark.  — . 

(Annotated) 

DOCUMENTARY  EVIDENCE. 

See  Evidence,  8,  9. 

DOMICIL. 

For  purpose  of  divorce,  see  Divorce  and 

Separation,  1. 
For  purpose  of  election,  see  Elections. 

One  does  not  lose  his  domicil  so 
as  to  be  exempt  from  taxation  there,  by 
starting  on  an  extended  journey  with  the 
intention  of  establishing  the  domicil  else- 
where, until  he  has  actuallv  established 
such  domicil.  Barhydt  v.  Cross,  40:  986, 
136  N.  W.  626,  —  Iowa»  — . 

(Annotated) 

DOWER. 

1.  Under  a  statute  providing  that  a 
widow  shall  be  endowed  of  a  third  part  of 
the  property  whereof  her  husband  died 
seised,  taxes  which  accrued  prior  to  assign- 
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nient  of  the  dower  cannot,  in  favor  of 
others  entitled  to  share  in  the  estate,  be 
deducted  from  the  cash  value  of  her  dower 
interest,  which  she  agrees  to  take  in  lieu 
of  dower  upon  sale  of  the  property,  whether 
they  accrued  before  or  after  the  death  of 
the  husband.  Underground  Electric  R.  Go. 
V.  Owsley,  40:  6og^  196  Fed.  278,  —  C.  G. 
A.  "^~« 

(Annotated) 

2.  A  provision  in  an  agreement  of  a 
widow  to  take  cash  in  lieu  of  dower  upon 
sale  of  the  property,  that  the  dower  shall 
be  valued  as  of  the  date  of  admisasure- 
ment,  does  not  subject  her  interest  to  the 
lien  of  taxes  which  accrued  before  that  date. 
Underground  Electric  R.  Go.  v.  Owsley,  40: 
609,  196  Fed.  278,  —  C.  C.  A.  — . 

3.  Under  an  agreement  that,  in  case 
a  widow  will  take  her  dower  interest  in 
cash,  her  occupancy  of  the  property  before 
assig^nment  of  dower  shall  be  without  charge 
to  her,  it  is  not  chargeable  with  taxes  even 
though     occupancy     prior    to    assignment 

^  might,  under  some  circumstances,  render 
her  interest  so  subject.  Underground  Elec- 
tric R.  Go.  V.  Owsley,  40:  609,  196  Fed.  278, 
—  C.  G.  A.  — . 

4.  Under  a  statute  makine  a  widow's 
dower  interest  subordinate  to  the  lien  of  a 
purchase-money  mortgage,,  it  is  also  subor- 
dinate to  the  lien  which  the  mortgage  gives 
the  mortgagee  for  taxes  which  he  is  com- 
pelled to  pay  upon  the  property,  and  she 
IS  not  entitled  to  reimbursement  for  the 
amount  of  such  lien  by  the  heirs,  who  are 
not  required  to  protect  her  dower  interest 
against  such  taxes.  Underground  Electric 
R.  Go.  V.  Owsley,  40:  609,  196  Fed.  278,  — 
C  C  A*  """• 


DRAFTS. 

Payment  of  forged  draft  by  bank,  see 
Banks,  3. 

DRATNS  AND  SEWERS. 

Assessment  on  railroad  for,  see  Public 

Improvements,   2. 
Apportionment  of  assessments  for,  see 

Public  Improvements,  5. 
Enforcement    of    assessments   for,    see 

Public  Improvements,  6. 

DRUGS  AND  DRUGGISTS. 

Wife's  right  of  action  for  sale  of  drug 
to  husband,  see  Husband  and  Wife, 
3,  4. 

DRUNKENNESS. 

As  ground  for  divorce,  see  Divorce  and 
Separation,    2. 

DUE  PROCESS  OF  I/AW. 

See   Constitutional  Law,   8-12. 

DUST. 

Right  to  reeover  for,  in  condemnation 
proceedings,  see  Eminent  Domain, 
0. 
40  L.R.A.(K.S.) 


DYING  DECIiARATIONS. 

Admissibility  of,  in  evidence,  see 
dence,  17,  18. 


EASEMENTS. 

No  prescriptive  right  whieli  will  de- 
scend to  heirs  ean  be  acquired  by  burying 
dead  bedies  in  private  grounds.  Wooldridge 
v.  &miik,  40:  75a,  147  S.  W.  1019,  —  Mo. 
— .  (Annotated) 


EATING  PliAOB. 

Serving  unfit  food  to  guests^ 
ages,  4,  6;  Food,  1. 


EJECTBIENT. 

Estoppel  by  judgment  for  defendant  in 
action  for,  see  Estoppel,  2. 

A  judgment  establishing  defendant's 
title  in  an  action  for  possession  of  real 
property  is  erroneous,  although  plaintiff 
fails  to  establish  his  case,  if  there  is  no 
evidence  in  the  case  to  show  that  defendant 
had  the  title  or  right  of  possession.  Wicker 
V.  Jones,  40:  69^  74  S.  E.  801,  —  N.  C.  — 


KlSKCnON  OF  REMEDIES. 

Pursuing  one  joint  tort  feasor  will 
not  prevent  a  subsequent  suit  against  the 
other  on  the  theory  of  election.  Old  Do- 
minion Copper  Min.  k  Smelting  Go.  v.  Bige- 
low,  40:  314,  89  N.  E.  193,  203  MaM.  U9. 


BliECTIONS. 

Injunction  as  to,  see  Injunction,  4,  8. 

1.  A  student  is  not  prevented  from 
gaining  a  residence  for  voting  purpoeee  at 
the  place  where  he  is  attending  senool,  by 
a  constitutional  provision  that  no  elector 
shall  be  deemed  to  have  gained  or  lost  a 
residence  while  in  attendance  at  any  sem- 
inary of  learning,  if  he  goes  to  the  eolle^ 
town  for  the  purpose  of  establishing  his 
residence  there,  although  an  incidental  pur- 
pose is  to  take  advantage  of  the  educa- 
tional resources  of  the  town.  People  v. 
Osborne,  40:  168,  135  N.  W.  921,  —  MicK 
— ^.  (Annotated) 

2.  Requesting  assistance  to  determine 
which  names  on  a  primary  election  ballot 
are  politically  in  accord  with  the  voter 
does  not  subject  one  to  the  penalty  pro- 
vided for  any  voter  who  shall  make  a  false 
statement  as  to  his  inability  to  mark  his 
ballot,  where  the  statute  provides  that  the 
voter  shall  be  at  liberty,  if  be  is  unable 
to  prepare  his  own  ballot,  to  request  as- 
sistance. State  V.  Breffeihl,  40:  535,  58  Sa 
763,  130  La.  904.  (Annototed) 

3.  Criminal  intent  is  a  necessary  ele- 
ment of  conviction  for  violation  of  the  stat- 
ute against  illegal  voting.  People  v.  Os- 
borne, 40:  168,  135  N.  W.  921,  —  Kiek  — . 


EliECTRIC  COMPANY. 

Right  to  exercise  eminent  domain, 
see  Eminent  Domain,  ^-5. 


KLBCTRICrry— EQUALITY. 
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BIiECTRIOITY. 

Power  of  electric  company  to  exercise 
power  of  eminent  domain,  see  Emi- 
nent Domain,  3-5. 

Operator  controlling  electric  current  as 
fellow  servant  of  linemen,  aee  Mas- 
ter and   Servant,   17. 

EMINENT  DOMAIN. 

Title  of  statute  as  to,  see  Statutes,  6w 

Who  may  exercise* 

Review  by  courts  of  legislative  grant 
to  electric  company  of  right  to 
exercise  eminent  domain,  see 
Courts,  3. 

1.  The  legislature  may  select  the  a^n- 
cies  through  which  it  will  exercise  the  right 
of  eminent  domain,  including  foreign  corpo- 
rations. Pittsburg  Hydro -Electric  Co.  v. 
Listen,   40: 60a,   73   S.   E.   86,  —  W.    Va. 

2.  A  statute  conferring  upon  foreign 
electric  power,  light,  heat,  and  traction  com- 
panies that  have  complied  with  the  condi- 
tions of  law  entitling  them  to  do  business 
in  this  state,  the  same  rights,  powers,  and 
privileges  that  are  conferred  upon  domestic 
corporations  created  for  the  same  purpose, 
confers  upon  such  foreign  corporations  equal 
rights  of  eminent  domain  as  is  conferred 
upon  domestic  corporations.  Pittsburg 
Sfydro- Electric  Co.  v.  Liston,  40:  602,  73  S. 
E.  86,  —  W.  Va.  — . 

3.  The  legislature  may  authorize  the 
taking  of  private  property,  upon  making 
provision  for  just  compensation  therefor,  by 
electric  power,  heat,  light,  and  traction  com- 
panies, when  their  purpose  is  to  serve  the 

Eublic.      Pittsburg    Hydro-Electric    Co.    v. 
-iston,  40:  602,  73  S.  E.  86,  —  W.  Va.  — . 
For  what  purpose. 

4.  A  provision  in  a  statute  granting 
electric  light,  heat,  and  power  companies 
the  right  of  eminent  domain,  when  for  a 
public  use,  requiring  such  companies  to  fur- 
nish service  to  persons  along  and  near  its 
lines  when  it  occupies  a  public  highway, 
and  classifying  the  service,  giving  mu- 
nicipal, manufacturing,  and  transportation 
companies  preference,  does  not  invalidate 
the  statute.  Pittsburg  Hydro-Electric  Co. 
V.  Liston,  40:  60a,  73  S.  E.  86,  —  W.  Va.  — . 

5.  A  provision  in  a  statute  granting 
electric  power,  heat,  light,  and  traction 
companies  the  right  of  eminent  domain, 
when  for  a  public  use,  permitting  them  to 
erect  their  poles  and  stretch  their  wires 
along  public  roads,  by  and  with  the  consent 
of  the  county  court,  and  if  in  a  city,  town, 
or  village,  by  and  with  the  consent  of  the 
authorities  thereof,  does  not  invalidate  the 
act.  Pittsburg  Hydro -Electric  Co.  v.  Lis- 
ton, 40:  602,  73  S.  E.  86,  —  W.  Va.  — . 

6.  Securing  property  from  which  to 
take  materials  to  raise  the  grade  of  a  rail- 
road track  and  strengthen  the  embankment, 
which  has  been  injured  by  floods,  for  the 
convenience,  safety,  and  security  of  the 
public,  is  a  public  use  for  which  the  power 
of  eminent  domain  may  be  employed.  State 
40  L.R.A.(N.S.) 


ex  rel.  Great  Northern  R.  Co.  v.  Superior  Ct. 
40:  793,  123  Pac.  096,  68  Wash.  672. 

(Annotated) 
PetiUon. 

7.  The  failure  to  aver  in  the  petition 
in  an  action  by  an  electric  -power,  heat, 
light,  and  traction  company  to  condemn 
land,  that  such  company  has  a  contract  to 
suppl;^  any  municipality  or  company  with 
electricity,  does  not  render  the  petition  de- 
fective. Pittsburg  Hydro-Electric  Co.  v. 
Liston,  40:  602,  73 'S.  E.  86,  —  W.  Va.  — . 
What  constitutes  a  taldng  of,  or  injury 

to,  property. 

8.  A  railroad  company  is  not,  under  a 
Constitution  forbidding  the  damaging  of 
property  for  public  use  without  compensa- 
tion, liable  for  the  diminution  in  value  of 
private  property  because  of  inconvenience 
caused  by  the  closing  of  streets  not  abut- 
ting on  the  property,  but  which  afford  ac- 
cess to  it,  where  communication  between 
the  property  and  the  general  system  of 
highways  still  remains.  Hyde  v.  Minnesota, 
D.  &  P.  R.  Co.  40:  48,  136  N.  W.  92,  —  8. 
D.— . 

Conaequential  injuries. 

9.  A  railroad  company  acting  under  the 
power  of  eminent  domain  is  not,  although 
the  Constitution  forbids  damaging  prop- 
erty for  public  use  without  compensation, 
liable  for  diminution  in  value  of  property 
near  which  it  locates  its  tracks  and  depot 
grounds,  because  of  the  smoke,  dust,  noise, 
and  trembling  of  the  earth  due  to  the  prop- 
er management  of  the  road.  Hyde  v.  Minn- 
esota, D.  &  P.  R.  Co.  40:  48»  136  N.  W.  92, 
—  S.  D.  — .  (Annotated) 
Additional  aerrltude. 

10.  The  mere  fact  that  an  electric  rail- 
way is  constructed  in  a  public  street  with 
T-rails,  and  that  its  cars  are  operated  by 
the  use  of  wires  and  poles,  does  not  show 
that  it  is  an  additional  servitude  on  the 
highway.  Cad  well  v.  Connecticut  Co.  40: 
253,  83  Atl.  215,  85  Conn  401. 

11.  The  running  upon  an  interurban  elec- 
tric railway  constructed  in  a  public  street, 
of  cars  designed  to  carry  property  only, 
which  run  from  terminus  to  terminus  with- 
out stopping  to  receive  and  discharge  con- 
tents, and  discharging  such  contents  at  the 
two  termini  only,  impose  an  additional  serv- 
itude on  the  fee.  Cadwell  v.  Connecticut 
Co.  40:  253,  83  Atl.  215,  85  Conn.  401. 

(Annotated) 

ENACTMENT. 

Of  ordinances,  see  Municipal  Corpora- 
tions, 2. 
Of  statute,  see  Statutes. 

ENGINE. 

Person  riding  on,  at  invitation  of  engi- 
neer, as  passenger,  see  Carriers,  4, 
6. 


EQUALITY. 

Of  immunities,  privileges,  and  prote»« 
tion;  see  Constitutional  Law,  2-7. 
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EQUITABLE  TITLE— EVIDENCE. 


BQUITABLE  TITLE. 

Sufficiency  of,  to  give  insurable  inter- 
est, see  Insurance,  2. 

EQUITT. 

Review  of  findings  of  fact  on  appeal, 
see  Appeal  and  Error,  17. 

ConcIusiveneBS  of  decree  in  chancery  in 
subsequent  action  at  law,  see  Judg- 
ment,  4. 

See  also  Injunction;   Trusts. 

1.  Equity  has  no  jurisdiction  of  a  suit 
to  prevent  wrongful  interference  by  one  who 
has  granted  the  right  to  hunt  on  his  land 
with  the  riirhts  of  the  grantee,  since  the 
remedy  at  Taw  for  damages  is  adequate. 
Isherwood  v.  Salene,  40:  299,  123  Pac.  49, 
—  Or.  — . 

2.  A  sufficient  execution  of  the  trust  to 
enable  equity  to  enforce  it  arises  where  a 
mutual  benefit  certificate  is  delivered  to  one 
having  no  insurable  interest  in  the  life  of 
the  member,  upon  the  agreement  of  the 
beneficiary  that,  if  he  will  pay  the  dues  and 
make  advances  to  the  member,  he  shall 
have  the  proceeds  when  collected,  and  the 
member  dies  leaving  the  condition  un- 
changed. Kerr  v.  Crane,  40:  692,  98  N.  £. 
783,  212  Mass.  224. 

3.  An  action  by  the  receiver  of  a  mu- 
tual insurance  company  organized  under 
laws  which  make  it  a  body  corporate  and 
give  its  members  the  right  of  stockholders, 
against  such  members,  to  recover  an  as- 
sessment made  by  the  court  in  order  to  pay 
the  liabilities  of  the  insolvent  corporation, 
may  properly  be  brought  in  a  court  of  equi- 
ty in  the  same  manner  as  an  action  by  the 
receiver  of  a  stock  corporation  against  its 
stockholders  for  a  like  purpose,  and  in  such 
case  summons  may  be  issued  out  of  the 
county  in  which  the  action  is  brought  to  any 
other  county  in  the  state  in  which  a  de- 
fendant resides  or  may  be  summoned.  Mc- 
Call  v.  Bowen,  40:  781,  135  N.  W.  1014,  — 
Neb.  — ,  (Annotated) 

ESCROW. 

Preference  by  delivery  to  creditor  with- 
in four  months  of  bankruptcy,  of 
securities  deposited  in  escrow  prior 
to  four  months  period,  see  Bank- 
ruptcy, 2. 

ESTOPPEL. 

Of  landlord  to  treat  tenant  as  holding 
over  under  terms  under  original 
lease,  see  Landlord  and  Tenant,  1. 

To  recover  from  bank  which  has  paid 
draft  on.  forged  indorsement,  see 
Notice,  2. 

Of  conditional  vendor  to  reclaim  prop- 
erty, see  Sale,  2. 

By  Judgment. 

1.  A  judgment  in  an  action  against  a 
city  for  injuries  resulting  from  an  obstruc- 
tion in  a  street  does  not  estop  one  who 
placed  the  obstruction  there  and  who  was 
given  notice  and  an  opportunity  to  defend 
in  the  action  against  the  city,  from  show- 
ing, in  a  subsequent  action  against  him  as 
40  L.R.A.(N.S.) 


indemnitor,  that  he  had  uaed  reaaosable 
care  to  keep  the  obstruction  in  safe  condi- 
tion, and  was  therefore  not  liable.  Grand 
Forks  V.  Paulsness,  40:  1158,  123  N.  W.  878, 
19  N.  B.  293  (Annotated) 

2.  A  judgment  against  plaintiff  for  fail- 
ure of  proof  in  an  action  for  possession  of 
real  nroperty,  and  to  establish  title,  es- 
tops nim  from  further  prosecution  of  an 
action  for  such  relief.  Wicker  v.  Jones,  40: 
69,  74  S.  E.  801,  —  N.  C.  — . 

By  laches,  silence,  or  acquiescence. 

3.  One  having  notice  of  facts  sufficient 
to  put  him  on  inquiry  as  to  the  forged  in- 
dorsement by  his  attorney  of  a  draft  in  his 
favor,  at  a  time  when  the  bank  has  assets 
of  the  attorney  in  its  possession  sufficient 
to  protect  itself,  and  who  attempts  to  collect 
the  money  from  the  attorney,  and  fails 
to  notify  the  bank  until  after  it  has  parted 
with  the  assets,  is  estopped  to  look  to  the 
bank  for  reimbursement.  Brown  v.  People's 
Nat.  Bank,  40:  657,  136  N.  W.  506,  —  Mich. 
— ,  (Annotated) 

4.  Where  city  authorities  have,  by  ordi- 
nance, extended  the  city  limits  so  as  to  in- 
clude an  addition  or  tract  of  land,  and  the 
inhabitants  thereof  and  all  parties  affected 
thereby  have  acquiesced  In  the  action  of  the 
city  authorities,  and  have  transacted  their 
business  upon  the  theory  that  such  territory 
was  included  within  the  city  limits,  a  pub- 
lic-service corporation  will  not  be  allowed 
to  question  the  validity  of  such  action  of 
the  city  council,  in  a  collateral  attack,  after 
the  lapse  of  five  years.  Hatch  v.  Consumers' 
Co.  40:  2(53,  104  Pac.  670,  17  Idaho,  204. 
By  inconsistency  In  acts  or  claims. 

6.  A  property  owner  who  has  asserted 
the  validity  of  a  lease  of  a  railroad  to  com- 
pel the  lessee  to  furnish  him  siding  facili- 
ties cannot,  in  another  proceeding  to  hold 
tl)e  lessor  liable  in  damages  for  refusal  to 
do  so,  deny  its  validity.  Moser  v.  Phila- 
delphia, H.  &  P.  R.  Co.  40:  519,  82  Atl.  362, 
233  Pa.  259. 

EVIDENCE. 

Review  of  discretionary  ruling,  see  Ap- 
peal and  Error,  10. 

Waiver  of  objection  as  to,  see  Appeal 
and  Error,  14,  16. 

Prejudicial  error  as  to,  see  Appeal,  20, 
21. 

Right  to  free  transcripts  of,  see  Ap- 
peal and  Error,  28. 

Validity  of  indictment  found  by  grand 
jury  without  testimony  before 
them,  see  Indictment,  etc.  1. 

Necessity  of  pleading  and  proving  con- 
tributory negligence,  see  Pleading, 
6. 

As  to  order  of  proof,  see  Trial. 

Extrinsic  evidence  as  to  intent  of  testa- 
tor, see  also  Wills,  5. 

Judicial  notice. 

1.  The  court  does  not  know  Judicially 
that  there  is  no  reasonable  connection  be- 
tween the  health,  welfare,  and  safety  of 
the  public  and  the  limitation  of  the  hours 
of  labor  of  women  in  hotels,  which  would 
render  such  limitation  an  improper  subject 


EVIDENCE. 
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for  the  exercise  of  the  police  power.  Peo- 
ple y.  Elerding,  40:  893,  98  N.  £.  982,  254 
ni.  679. 
Presumptions  and  burden  of  proof. 

Presumptions  on  appeal,  see  Appeal  and 
Error,  6,  t, 

Prejudicial  error  in  instructions  as  to 
failure  of  plaintiff  to  appear  as 
witness,  see  Appeal  and  Error,  23. 

2.  In  the  absence  of  proof  of  the  law  of 
another  jurisdiction,  the  inference  is  that 
the  common  law  still  prevails  there.  Bodine 
V.  Berg  (N.  J.  Err.  &  App.)  40:  65,  82  Atl. 
901,  —  N.  J.  — . 

3.  One  attacking  a  tax  assessment  on 
the  grpund  that  he  has  not  the  property  as- 
sessed has  the  burden  of  showing  that  fact, 
and  his  assessment  cannot  be  canceled  be- 
cause of  absence  of  proof  that  he  possessed 
the  property.  Barhydt  y.  Cross,  40:  986, 136 
N.  W.  626,  —  Iowa,  — . 

4.  The  surety  on  the  bond  of  an  insur- 
ance agent  must  plead  and  proye  the  failure 
of  the  company  to  comply  with  its  under- 
taking to  exercise  due  and  customary  super- 
vision over  the  agent,  and  notify  the  surety 
immediately  of  any  default  on  the  part  of 
the  acent,  in  order  to  make  such  failuro 
available  to  defeat  liability  on  the  bond. 
United  American  F.  Ins.  Co.  v.  American 
Bonding  Co.  40:  661, 131  N.  W.  994, 146  Wis. 
673. 

6.  In  an  action  for  injuries  resulting 
from  the  taking  of  an  X-ray  picture  of  the 
injury  of  an  employee  of  a  telephone  com- 
pany, by  a  servant  of  such  company,  where 
the  instrumentality  is  under  the  exclusive 
control  of  the  company,  and  where  there  is 
evidence  that  injury  to  the  subject  is  not  a 
necessary  result  of  the  taking  of  such  a  pic- 
ture if  proper  instruments  and  proper  care 
are  used,  and  evidence  that  such  injury  did 
result  in  this  case,  the  doctrine  of  res  ipsa 
loquitur  applies,  and  the  company  not  hav- 
ing shown  conclusively  that  it  was  not  neg- 
ligent, a  judgment  for  the  employee  upon 
a  verdict  in  his  favor  will  not  be  aisturbed. 
Jones  V.  Tri-State  Teleph.  &  Teleg.  Co.  40: 
485,  136  N.  W.  741,  118  Minn.  217. 

6.  Where  one  who  had  been  the  general 
manager  of  a  corporation  sells  his  stock 
under  an  agreement  that  a  note,  eiven  in 
part  payment  therefor,  shall  be  subject  to 
a  proportionate  deduction  on  account  of  any 
just  claims  existing  against  the  corporation, 
not  shown  by  its  books,  in  an  action  upon 
the  note,  proof  by  the  defendant  that  such 
claims  were  made  against  the  corporation, 
and  that  a  new  manager  paid  them  after  a 
full  investigation,  makes  out  a  prima  facie 
case  for  a  deduction,  and  casts  upon  the 
plaintiff  the  burden  of  showing  that  the 
claims  so  made  and  paid  were  not  just. 
Richolson  v.  Ferguson,  40:  855,  124  Pae.  360, 
—  Kan.  — . 

7.  One  assailing  a  deed  showing  an  era- 
sure or  interlineation  has  the  burden  of 
proving  that  it  was  made  after  the  time  of 
execution.  Wicker  v.  Jones,  40:  69,  74  S.  E. 
801,  —  N   C.  — . 

Docamentary  evidence. 

8.  The  decision  of  a  Federal  court  sit- 
40  LJLA.(NJ3.) 


ting  in  a  state  on  a  matter  of  general  law 
is  not  evidence  of  what  the  law  of  that 
state  is.  Old  Dominion  Copper  Min  & 
Smelting  Co.  v.  Bigelow,  40:  314,  89  N.  E. 
193,  203  Mass.  169. 

9.  Under  the  provisions  of  the  statute 
that  entries  in  books  intended  as  records 
of  payments  and  similar  matters,  made  in 
the  r^^ar  course  of  business  at  or  near  the 
time  of  the  transaction,  shall  be  admissible 
in  evidence  on  proof  that  they  were  so  made, 
the  fact  that  a  corporation  made  certain 
payments  may  be  show  by  its  books,  al- 
though it  is  not  a  party  to  the  action.  Rich- 
olson V.  Ferguson,  40:  855^  124  Pac.  360, — 
Kan.  — , 
DemonstratiTe  evidence. 

10.  The  jury  cannot  determine  the  age  of 
the  purchaser  by  inspection  only  in  a  prose- 
cution for  illegally  selling  liquor  to  a  minor, 
where  at  no  time  during  the  introduction 
of  the  evidence  was  its  attention  called  to 
the  fact  that  the  prosecuting  witness  was 
on  inspection  for  that  purpose.  Quinn  v. 
People,  40:  47O1  117  Pac.  996,  61  Colo.  360. 

(Annotated) 
Opinions  and  oonclnsions. 

11.  That  witnesses  have  not  gained  their 
knowledge  of  the  condition  of  land  injured 
by  flood,  by  personal  observation,  does  not 
prevent  their  giving  an  opinion  upon  the 
cost  of  restoring  it,  where  its  condition  was 
described*  by  other  witnesses.  Hufnagle  v. 
Delaware  &  Hudson  Co.  40:  ^2,  76  Atl.  205, 
227  Pa.  476. 

12.  An  employee  of  the  weather  bureau 
who  has  testified  to  the  temperature  and 
precipitation  on  a  certain  date,  and  what 
would  or  would  not  constitute  extraordi- 
nary precipitation,  cannot  state  his  opin- 
ion whether  or  not  the  precipitation  on  that 
date  was  extraordinary.  Hufnagle  v.  Dela- 
ware &  Hudson  Co.  40:  98a,  76  Atl.  206,  227 
Pa.  476. 

13.  An  employee  of  the  weather  bureau 
cannot  be  allowed  to  testify  from  journal 
entries  made  by  a  predecessor  in  the  office, 
that  the  weather  at  a  certain  time  had 
caused  streams  to  rise  rapidly  and  to  over- 
flow adjoining  land,  since  it  consists  large- 
ly of  the  individual  opinion  of  the  writer. 
Hufnagle  v.  Delaware  &  Hudson  Co.  40:  982, 
76  Atl.  206,  227  Pa.  476. 
Admissions. 

14.  The  0.  K.  by  an  insurance  agent  who 
is  required  to  remit,  for  business  done,  with- 
in two  months  after  the  expiration  of  the 
month  in  which  it  is  transacted,  of  a  state- 
ment of  amount  due  by  him  to  the  company 
within  such  time,  after  he  has  resigned  from 
his  position,  is  admissible  in  evidence 
against  his  surety  in  an  action  to  hold  him 
liable  for  a  defalcation,  since  the  duty  to 
remit  did  not  terminate  with  the  resigna- 
tion, and  statement  as  to  the  amount  due, 
made  within  the  time  during  which  his 
contract  required  him  to  make  remittances, 
was  part  of  the  rea  gestce.  United  Ameri- 
can F.  Ins.  Co.  V.  American  Bonding  Co. 
40:  66x,  131  N.  W.  994,  146  Wis.  673. 

(Annotated) 
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EVIDENCE. 


Hearsay;  declarations;  res  gestat. 

15.  The  privilege  as  to  confidential  com- 
munications between  husband  and  wife  may 
be  waived  by  either  spouse  by  calling  the 
other  party  to  the  marital  relation  as  a  wit- 
ness. Hampton  v.  State,  40:  43,  123  Pac. 
571,  —  Okla.  Grim.  Rep.  — .        (Annotated) 

16.  The  privilege  accorded  communica- 
tions between  husband  and  wife  does  not 
extend  to  letters  written  by  the  wife's  at- 
torney, by  her  authorization,  to  the  hus- 
band. Re  Sherin,  40:  801,  130  N.  W.  761,  27 
8.  D.  232. 

17.  Dying  declarations  are  limited  to 
criminal  prosecutions  when  the  subject-mat- 
ter of  the  investigation  is  the  declarant's 
death;  and  where  in  a  m6l6e  two  persons 
are  shot— -one  killed  and  the  other  mortally 
wounded — ^the  dying  declarations  of  the  lat- 
ter are  not  admissible  in  evidence  against 
the  party  charged  with  killing  the  former. 
Johnson  v.  State,  40:  1x95,  58  So.  540,  — 
Fla.  — .  (Annotated) 

18.  Dying  declarations  made  by  a  party 
who  was  shot  and  mortally  wounded  in  a 
fn4l4e,  made  four  or  five  hours  after  the 
shooting,  and  after  the  party  had  seen  and 
spoken  to  aeyeral  persons,  cannot  be  said  to 
be  the  spontaneous  utterances  of  thoughts 
created  by  or  springing  out  of  the  transac- 
tion, and  therefore  cannot  be  considered  as 
a  part  of  the  res  gestce.  Johnson  v.  State, 
40:  1195,  58  So.  640,  —  Fla.  — . 
ReleTancy  and  materiality.     * 

Review  of  discretionary  ruling  as  to, 
see  Appeal  and  Error,  10. 

20.  Upon  the  question  whether  or  not  an 
employee  injured  by  the  use  of  a  defective 
cant  hook  ought  to  have  known  of  its  defec- 
tive condition,  evidence  should  be  consid- 
ered as  to  the  use  he  had  made  of  it  and 
his  familiarity  with  such  tools.  Parker  v. 
W.  C.  Wood  Lumber  Co.  40:  832,  54  So.  252, 
—  Miss.  — ^. 

21.  In  an  action  by  the  purchaser  of 
bonds  of  a  consolidated  corporation,  to  hold 
the  promoters  liable  for  fraud  in  inducing 
the  sale  by  means  of  a  prospectus  which 
stated  that  one  of  the  corporations  which 
went  into  the  consolidation  owned  a  fran- 
chise acquired  under  advice  of  eminent  coun- 
sel, which  if  good  would  be  very  valuable, 
evidence  is  admissible  that  under  the  law  it 
was  extremely  doubtful  if  it  had  any  value 
whatever,  and  that  they  suppressed  the  fact 
that  they  turned  the  franchise  over  to  the 
corporation  for  more  than  150  times  what 
they  paid  for  it.  Downey  v.  Finucane,  40: 
307,  98  N.  E.  391,  205  N.  Y.  251. 

22.  In  an  action  to  hold  promoters  liable 
for  fraud  in  the  sale  of  bonds  of  a  cor- 
poration, the  jury  may  consider  the  ques- 
tion of  fraud  in  a  statement  of  the  pro- 
spectus that  number  of  shares  of  stock 
had  been  issued,  or  directed  to  be  issued, 
when  a  portion  of  such  stock  represented 
property  turned  over  by  the  promoters  at 
more  than  150  times  what  they  paid  fof 
it.  Downey  v.  Finucane,  40:  307,  98  N.  E. 
391,  205  N.  Y.  251. 

23.  In  an  action  to  hold  promoters  lia- 
ble for  fraud  in  selling  bonds  of  a  consoli- 
40  L.R.A.(N.S.) 


dated  corporation,  the  jury  may  consider 
statements  in  the  prospectus  that  dividends 
had  been  paid  on  the  stock  of  one  of  the 
constituent  corporations,  when  in  fact  thev 
were  never  earned.  Downey  v.  Finucane, 
40:  307,  98  N.  E.  391,  205  N.  Y.  251. 

24.  Upon  the  question  whether  or  not 
subscriptions  to  the  stock  of  a  corporation 
were  made  in  good  faith,  evidence  as  to  the 
ability  of  the  subscribers  to  pay  must  be 
limited  to  facts  known  by  the  witnesses,  al- 
though upon  the  question  whether  or  not 
the  directers  exercised  ordinarv  care  in  ac- 
cepting  the  subscriptions,  evidence  is  ad- 
missible of  statements  made  in  their  pres- 
ence as  to  the  ability  of  subscribers.  Stone 
V.  Monticello  0>nstr.  Co.  40:  978,  117  S.  W. 
369,  135  Ky.  659. 

25.  The  value  of  a  mine  which  is  turned 
into  a  corporation  organized  to  operate  it 
in  consideration  for  its  stock  may  be  deter- 
mined from  what  its  former  owners  sold  it 
for,  where  they  were  men  of  large  business 
operations,  not  unaccustomed  to  mining, 
and  were  under  no  compulsion  to  sell.  Old 
Dominion  Copper  Min.  &,  Smelting  Co.  v. 
Bigelow,  40:  314,  89  N.  E.  193,  203  Mass. 
159. 

26.  Upon  the  question  of  injury  to  a 
crop  by  turning  surface  water  upon  it 
early  in  July,  witnesses  may  state  its 
condition  in  June  and  in  August,  there  be- 
ing no  question  that  the  difference  in  con- 
dition, if  any,  was  due  to  the  water.  Mar- 
tin V.  Schwertley,  40:  160,  136  N.  W.  218, 
—  Iowa,  — . 

27.  In  determining  whether  an  inter- 
lineation in  a  deed  was  made  before  or 
after  execution,  the  jury  may  consider  any 
difference  in  ink  and  writing,  and  also  the 
fact  that  it  was  withheld  from  registration. 
Wicker  v.  Jones,  40:  69,  74  S.  E.  801,  — 
N.  C.  — . 

28.  In  An  action  by  county  commis- 
sioners to  hold  a  railroad  company  liable 
for  damages  which  they  had  been  compelled 
to  pay  because  of  a  defect  in  a  highway 
due  to  a  change  made  by  the  companv,  evi- 
dence is  admissible  as  to  the  condition  of 
th^  road  before  the  changes  were  made 
and  the  character  of  the  changes.  Balti- 
more &  O.  R.  Co.  V.  Howard  County  Comrs. 
40:  1 172,  73  Atl.  656,  111  Md.  176. 

29.  In  a  trial  for  homicide  it  is  compe- 
tent to  put  in  evidence  the  actions,  con- 
duct, and  general  demeanor  of  defendant 
before  the  killing,  for  the  purpose  of  prov- 
ing that  he  was  armed  and  in  a  vicious 
humor,  provided  only  that  such  conduct  is 
so  near  the  time  of  the  homicide  as  to  tend 
to  sho:w  the  state  of  mind  of  the  defend- 
ant at  the  time  of  the  killing.  Hampton 
V.  States,  40: 43,  123  Pac.  671,  —  Okla, 
Crim.  Rep.  — . 

Weight,  effect,  and  sufficleiicy. 

Review  of  facts  on  appeal,  see  Appeal 
and  Error,  17,  18. 

30.  In  a  case  where  defendant  was  en- 
joined from  keeping  intoxicating  liquors  in 
a  certain  place  for  sale  and  from  selling 
them  at  that  place,  proof  that  large  quanti- 
ties   of    intoxicating    liquors    were    subse- 
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quently  purchased  by  him,  some  of  which 
were  kept  at 'the  place,  and  that  he  sold 
a  pint  of  whisky  to  a  purchaser,  is  suffi- 
cient to  uphold  a  judgment  finding  him 
guilty  of  contempt.  State  v.  Meyer,  40:  90, 
122  Pac.  101,  86  Kan.  793. 

31.  A  finding  in  an  equity  suit  to 
compel  the  furnishing  of  siding  facilities 
by  a.  railroad,  of  repeated  demands  upon 
the  railroad  company  to  do  so,  covering 
a  long  period  of  time,  not  necessary  to 
the  decree,  and  based  upon  immaterial 
evidence,  is  not  sufficient  to  establish  such 
demand  in  a  subsequent  action  at  law  to 
hold  the  company  liable  in  damages  for 
failure  to  do  so.  Moser  ▼.  Philadelphia, 
H.  ft  P.  R.  Co.  40:  519,  82  Atl.  362, 
233   Pa.    259. 

32.  That  an  executor  used  funds  of  the 
estate  to  pay  his  individual  debt  may 
be  found  from  the  fact  that  the  amount 
of  the  check  drawn  by  him  as  executor, 
calling  for  an  amount  of  dollars  and  cents 
represented  by  numerous  figures,  was 
credited  on  his  private  debt.  Davis  ▼. 
Hall,  40:  1 136,  83  Atl.  053,  —  Vt.  — . 

33.  A  conviction  of  disfigurement  is 
sustained  by  evidence  that  accused  threw 
acid  on  the  face  and  arms  of  his  vic- 
tim, which  brought  about  a  disfigurement 
and  kept  the  victim  under  the  treatment 
of  a  doctor  for  some  time,  although  the 
extent  of  the  injury  is  not  shown.  Lee  v. 
State,  40:  1x32,  148  S.  W.  567,  —  Tex. 
Crim.  Rep.  — . 

Admissibility  under  particular  plead- 
ing; variance. 

Review     of     discretion     in     striking 
amendment  to  make  pleading  con- 
form   to    proof,    see    Appeal    and 
Error,  8. 
84.  There  is  no  error  in  the  exclusion 
of  evidence  in  an  action  by  an  employee 
to  hold  a  railroad  company  liable  for  per- 
sonal injuries  to  him,  that  the  injury  was 
received    in    the   transaction    of    interstate 
commerce,   where   there   is   nothing  in   the 
pleadings   to   indicate   that   such    was   the 
fact.      Bradbury   v.    Chicago,    R.    I.    &   P. 
R.  Co.  40:  684,  128  N.  W.  1,  149  Iowa,  51. 

35.  Failure  of  one  suing  to  restrain 
another  from  breaking  his  contract  not 
to  engage  in  business  in  opposition  to  com- 
plainant, to  establish  an  incidental  fea- 
ture of  his  bill  asking  for  damages  for 
failure  to  turn  over  property  sold  in 
connection  with  the  business,  does  not  de- 
feat the  right  to  injunctive  relief.  Smith 
V.  Webb,  40:  1191,  58  So.  913,  —  Ala.  — . 

36.  Failure  to  establish  the  statutory 
duty  to  soiind  a  warning  when  a  railroad 
train  approached  a  highway  crossing,  as 
set  out  in  a  complaint  to  recover  for  the 
negligent  killing  of  a  person  at  the  cross- 
ing, will  not  defeat  the  action,  if  the  com- 
plaint also  charges  failure  to  equip  the 
engine  with  a  proper  whistle  as  required 
by  the  common  law.  Lepard  v.  Michigan 
C.  R.  Co.  40:  1 105,  130  N.  W.  668,  166 
Mich.  373. 
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EXCAVATION. 

Assumption  of  risk  by  servant  work- 
ing in,  see  Master  and  Servavnt, 
14. 


EXECUTION. 

An  execution  issued  on  a  void  judg- 
ment will  be  quashed  on  motion.  A.  S. 
Farquhar  Co.  v.  D^haven,  40:  956,  75  S.  £. 
65,  —  W.  Va.  — . 

EXEOtJTORS       AKB       ADMINISTRA- 
TORS. 

Jurisdiction  of  appeal  from  order  re- 
quiring administratrix  to  inven- 
tory property  of  estate,  see  Ap- 
peal and  Error,  1. 

Sufficiency  of  evidence  to  show  that 
executor  used  funds  of  estate  to 
pay  his  individual  debt,  see  Evi- 
dence, 32. 

Judgment  against  executors  in  repre- 
sentative capacity  where  statute 
makes  them  personally  liable,  see 
Judgment,  3. 

Assessment  to  personal  representatives 
of  property  omitted  during  life- 
time  of  taxpayer,   see  Taxes,   1, 

1.  Consent  bv  all  interested  in  a  de- 
cedent's estate,  that  his  business  shall  be 
continued  bv  the  administrator,  will  re- 
lieve the  administrator  from  liability  for 
losses  resulting  therefrom,  although  he 
failed  to  inform  them  that  his  operations 
were  not  profitable.  Swaine  ▼.  Hemphill, 
40:  aox,   131   N.   W.   68,   165   Mich.   561. 

(Annotated) 

2.  A  mere  decree  directing  an  executor 
to  pay  funds  of  the  estate  to  himself  as 
executor  of  a  legatee  does  not,  without 
more,  work  a  transference  of  the  funds, 
so  as  to  relieve  the  sureties  on  his  bond 
as  executor  of  the  former  estate  from 
liability  for  a  devastavit.  Davis  v.  Hall, 
40:  1136,  83  Atl.   653,  —   Vt.  — 

(Annotated) 

3.  To  collect  against  personal  repre- 
sentatives taxes  whidi  were  omitted  during 
the  lifetime  of  the  taxpayer,  it  is  not  neces- 
sary to  present  them  as  claims  against 
the  estate,  within  the  statutory  time  for 
presenting  such  claims,  but  they  may  be 
collected  under  statutes  providing  for  the 
assessment  of  property  in  the  hands  of 
personal  representatives.  Bogue  v.  Laugh- 
lin,  40:  927,  136  N.  W.  606,  —  Wis.  — . 


EXPJiOSIONS   AND  EXPLOSIYKS. 

Liability  for  injury  to  child  by,  see 
Negligence,  1. 

EXTORTION. 

Disbarment  of  attorney  for,  see  At- 
torneys, 2. 

Compelling  by  threats  payment  of 
money  justly  due  as  extortion,  see 
Attorneys,  2. 
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FEDERAL  COURTS— OAMING. 


FEDERAL  COURTS. 

State  courts  following  decisions  of,  see 

Courts,  11. 
Following  state  decisions,  see  Courts, 

12-14. 

FELLOW  SERVANTS. 

Who  are  fellow  servants,  see  Master 
and   Servant,   17-10. 

FENCES. 

As  nuisance,  see  Nuisances,  2. 
Injunction     against     maintenance     of 

spite  fence,  see  Injunction,   3. 
Pleading  in  suit  for  injunction  against 

spite  fence,  see  Pleading,  4. 

FINDINGS. 

Conclusiveness  of  decision  on  demurrer, 
see  Judgment)  6. 

FIKE. 

Carrier's  liability  for  loss  by,  see  Car- 
riers, 18. 

FLOOD. 

Review  of  discretionary  ruling  in  ac- 
tion for  injury  by  flooding,  see 
Appeal  and  Error,   10. 

Opinion  as  to  cost  of  repairing  dam- 
age by,  see  Evidence,  11. 

FLYING  SWITCH. 

Injury  to  employee  resulting  from,  see 
Master  and  Servant,  10. 

FOOD. 

Constitutionality  of  statute  as  to  sale 
of  oleomargarin,  see  Constitution- 
al Law,  14. 

Measure  of  damages  for  serving  unfit 
food  to  guests,  see  Damages,  4,  5. 

1.  The  keeper  of  a  public  place  where 
food  \R  served  is  bound  to  know  that  the 
articles  sold  are  fresh  and  fit  for  human 
consumption,  and  is  liable  in  damages  for 
injury  due  to  their  vitiated  and  deleteri- 
ous character.  Doyle  v.  Fuerst  &  Kraemer, 
40:  480,  56  60.  906,  120  La.  838. 

(Annotated) 

2.  A  statute  prohibiting  the  manufac- 
ture or  sale  of  oleomargarin  "which  shall 
be  in  imitation  of  butter  of  any  shade  or 
tint  of  yellow,  unless  such  oleomargarin 
shall  be  made  and  kept  free  from  all  color- 
ation or  ingredients  causing  it  to  look  like 
butter  of  any  shade  or  tint  of  yellow,"  is 
violated  by  a  sale  of  oleomargarin  purpose- 
ly made  of  any  shade  or  tint  of  yellow 
by  a  judicious  selection  and  combination 
of  fat,  oil,  and  other  necessary  ingredients, 
though  no  artificial  coloring  matter  is  used. 
State  V.  Hanson,  40:  865,  136  N.  W.  412, 
—  Minn.  — . 

FORECLOSURE. 

Of  mortgage,  see  Mortgage. 

FOREIGN  CORPORATIONS. 

See   Corporations,   15,   16. 
40  L.R.A.(N.S.) 


FOREIGN  JUDGMENT. 

See  Judgment,  12. 

FOREIGN  LAW. 

Presumption  as  to,  see  Eridenea^  f. 

FOREMAN. 

As  fellow  servant,  see  Master  and 
Servant,  18. 

FORGERY. 

Payment  of  forged  paper  by  bank,  see 

Banks,  3. 
Estoppel  as  to,  see  Estoppel,  3. 
Notice   of  agent   as   to,   as   notioe   to 

principal,  see  Notioe,  2. 

FORMA  PAUPERIS. 

Right  to  free  transcripts  of  notes  of 
evidence  taken  at  trial,  see  Appeal 
and  Error,  28. 

FORMER  JEOPARDT. 

Setting  aside  conviction  to  enable  ac- 
cused to  plead  former  jeopardy, 
see  New  Trial,  3. 

In  general,  see  Criminal  Law,  3-5. 

FRAUD  AND  DECEIT. 

Of  promoters,  see  Corporations,  3-10; 

Limitation  of  Actions,   1,  2. 
Measure  of  damages  for,  see  Damages. 

3. 
'  Evidence    as    to,    generally,    see 

dence,  21-24. 
Materiality   of    fraud    of    vendor. 

Vendor  and  Purchaser,  1. 
Rescission  of  contract  for,  see  Vendor 

and  Purchaser,  3. 

FRONTAGE  TAX. 

See  Public  Improvements,  6. 


FUMES. 

Injury  to  servant  by  fumes  from 
monia  tank,  see  Master  and 
ant,  11. 

• 

FUNERAL  EXPENSES. 

Liability  of  father  for  burial 
of  child,  see  Parent  and  Child. 


GAME  AND  GAME  LAWS. 

Jurisdiction  of  equity  to  prevent 
wrongful  interference  with  hunt- 
ing privilege,  see  Equity,  1. 

One  who  has  granted  the  exelnsiTe 
right  to  shoot  wild  fowl  upon  the  waten 
upon  his  land  is  not  liable  in  damag«^ 
for  clearing  and  draining  the  land,  if  h« 
does  so  in  good  faith  for  the  purpose  of 
improving  i^  but  may  be  so  if  he  acts  in 
bad  faith  in  order  to  injure  the  grant^v 
Isherwood  v.  Salens,  40:  299,  123  Pac  49. 
—  Or,  — w  (Annotated) 

GAMING. 

Enforcement  of  gaming  contract,  see 
Contracts,  6^ 


GAS— HIGHWAYS. 
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OA8. 

Injury  to  employee  by  escape  of,  from 
ammonia  tank,  eee  Master  and 
Servant,  U. 

GIFT. 

Where  bank  stock  belonging  to  a 
husband  was  in  a  box  in  a  vault  in  a  room 
adjoining  that  in  which  the  husband  lay 
on  his  deathbed,  and  both  keys  to  sucn 
box — one  of  which  was  usually  carried  by 
the  husband,  the  other  by  the  wife — ^were 
in  possession  of  the  wife,  when  the  husband 
gave  such  bai^  stock  to  the  wife  by  words 
vn  prcBsenti,  and  instructed  her  to  take  his 
key  to  the  box  and  keep  it  and  allow  no 
one  to  have  it,  the  mere  transfer  by  the 
wife  of  the  husband's  key  from  his  key  ring 
to  hers  is  not  a  sufficient  delivery  to  con- 
stitute a  valid  donatio  causa  moritM. 
Apache  State  Bank  ▼.  Daniels,  40: 901, 
121   Pac.  237,  —  Okla.  — . 

(Annotated) 

GOOD  FAITH. 

Evidence  on  question  of,  see  Evidence, 
24. 

QOYWStSOJi. 

Mandamus  to,  see  Mandamiw,  1,  2. 

GRAITB. 

See  Gemeteriea. 


GUARDS. 

Lack  of  guards  on  machinery 
mate  cause   of  injury  see 
mate  Cause,  2. 


pra 
Pro 


TOfZi- 

xi- 


HABITUAIi  CRIMINALS. 

Punishment  of,  see  Criminal  Law,  0. 

HAIL. 

Insurance  against  destmciion  by,  see 
Insurance,  1. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  19-27. 

HEALTH. 

Requiring  permit  from  health  com- 
missioner for  hospital,  see  Munic- 
ipal Corporations,  3. 

HBIARING. 

Necessity  of,  before  declaring  bowling 
alley  a  nuisance,  see  Municipal 
Corporations,  6. 

HEARSAT. 

See  Evidence,  15-19. 

HEAT. 

Exercise  of  eminent  domain  by  elec- 
tric heat  and  light  company,  see 
Eminent   Domain,   3-5. 

HEIRS. 

As  to  descent  and  distribution  to,  see 
Descent  and  Distribution. 
40  L.R.A.(N.S.) 


HIGHWAYS. 

Use  of  automobiles  on,  see  Automobiles. 
Additional  servitude  on,  see  Eminent 

Domain,  10,  11. 
Discontinuance  as  a  taking  of  property, 

see  Eminent  Domain,  8. 

Improvements;  repairs. 

Building  and  repair  of,  generally,  see 
Public  Improvements. 

1.  Where  a  street  is  sufficiently  wide 
that  enough  will  remain  unobstructed  for 
the  purpose  of  public  travel,  a  municipality 
may  maintain,  or  permit  to  be  maintained, 
park  strips  between  the  curbing  of  the 
paved  street  and  the  pavement  of  the  side- 
walk in  which  strip  grass,  flowers,  and 
trees  may  be  grown  for  the  purpose  of 
beautifying  and  ornamenting  the  streets  <5f 
the  city  and  contributing  to  the  pleasure 
and  comfort  of  its  citizens,  and  may  by 
proper  barriers  prevent  travel  thereon. 
Barnesville  v.  Ward,  40:  94*  ^  ^-  S*  ^37, 
85  Ohio  St.  1. 

Liability  for  injuries  on. 

Error  in  admission  of  evidence  in  ac- 
tion by  county  to  hold  third  per- 
son liable  for  personal  injuries 
for  which  county  has  been  com- 
pelled to  pay,  see  Appeal  and  Er- 
ror, 20. 

Right  of  municipality  held  liable  for 
injury  to  recover  from  third  per- 
son, see  Contribution  and  Indem- 
nity,  1-3. 

Right  of  property  owner  compelled 
to  pay  damages  for  injury  caused 
by  falling  into  coal  hole  to  recover 
over  against  one  leaving  hole  un- 
covered, see  Contribution  and  In- 
demnity, 4,  6. 

Federal  court  following  state  decision 
as  to  liability  of  one  placing  build- 
ing materials  in  street  for  result- 
ing injury,  see  Courts,  13. 

Effect  of  judgment  against  city  to 
estop  one  responsible  for 'death  in 
subsequent  action  to  hold  him  lia- 
ble as  indemnitor,  see  Estoppel,  1. 

Evidence  as  to  condition  before  and 
after  change  alleged  to  have 
caused  injury,  see  Evidence,  28. 

Conclusiveness  of  judgment  against  one 
constructively  liable  for  injury,  in 
subsequent  action  against  one  pri- 
marily liable,  for  contribution  or 
indemnity,  see  Judgment.  8. 

Liability  for  injury  due  to  negligent 
driving,  see  Negligence,  2. 

Contributory  negligence  of  parents  in 
permitting  child  to  be  on  street, 
see  Negligence,  4. 

2.  A  county  which  permits  granite 
blocks,  which  have  been  placed  by  a  citizen 
on  the  graded  part  of  a  highway,  but  out- 
side the  macadamized  part,  to  remain  there 
for  five  months,  may  be  held  liable  for  in- 
jury to  a  traveler  on  the  highway  whose 
vehicle  comes  into  collision  with  them  in 
the  dark.  Blankenship  v.  King  County,  40: 
iSa,  122  Pac.  616,  68  Wash.  84. 

(Annotated) 
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3.  fhe  trees,  grass,  and  flowers  grow- 
ing upon  a  park  strip  left  between  the  road- 
way and  the  sidewalk,  and  proper  barriers 
placed  around  the  same  to  protect  tbem, 
are  not  obstructions  or  nuisances  within 
the  meaning  of  the  statute  requiring  the 
city  council  to  keep  the  streets  of  a  munic- 
ipality open,  in  repair,  and  free  from  nui- 
sance. Barnesville  y.  Ward,  40:  94,  96  N. 
E.  937,  85  Ohio  St.  1, 

4.  A  city  may  not  maintain,  or  permit 
to  be  mainUiined,  a  fence,  wire,  or  other 
barrier  around  park  strips  maintained  be- 
tween a  roadway  and  sidewalk  in  a  public 
street,  dangerous  to  the  life  or  safety  of 
any  traveler  who  undertakes  to  pass  over 
the  same,  and,  if  a  pedestrian  in  the  exer- 
cise of  due  care  for  his  own  safety  is  in- 
jured by  reason  of  the  dangerous  condition 
of  such  barrier,  the  municiplaity  is  liable 
in  damages  for  such  injury,  if  it  knew,  or 
in  the  exercise  of  ordinary  care  ought  to 
have  known,  the  dangerous  condition  there- 
of. Barnesville  y.  Ward,  40:  94,  96  N.  E. 
937,  85  Ohio  St.  1.  (Annotated) 

5.  A  manufacturing  company  from 
whose  plant,  owing  to  an  accident  to  the 
boiler,  not  water  escaped  into  the  gutter 
of  a  near-by  street  thereby  attracting  chil- 
dren, is  liable  in  damages  for  injury  to  a 
child  resulting  from  falling  therein  after  a 
watchman  who  had  been  stationed  there 
had  departed,  and  the  place  was  negligently 
left  unguarded.  Palermo  v.  Orleans  Ice 
Mfg.  Co.  40:  671,  58  So.  689,  130  La.  833. 

6.  One  piling  building  material  in  the 
street  owes  a  duty  to  children  of  such  ten- 
der years  as  to  be  incapable  of  contributory 
negligence  or  trespass,  who  to  his  knowl- 
edge are  accustomed  to  play  in  the  vicinity, 
to  use  ordinary  care  to  prevent  the  piles 
from  bein^  in  such  unstable  condition  as 
would  be  likely  to  cause  injury  to  such  of 
the  children  as  might  come  in  contact  with 
them.  Snare  &  Triest  Co.  ▼.  Friedman, 
40:  367,  .169  Fed.  1,  94  C.  C.  A.  369. 

7.  The  mere  fact  that  one  attempting 
to  drive  along  a  highway  on  a  dark  rainy 
night  knew  that  granite  blocks  had  been 
left  lying  adjacent  to  the  macadamized 
portion  of  the  way,  at  a  certain  point,  does 
not  establish  contributozj  negligence  on  his 
part  as  matter  of  law,  in  coming  into  col- 
lision with  them.  Blankenship  v.  King, 
40:  Z82,  122  Pac.  616,  68  Wash.  84. 

HOMESTEAD. 

Priority  over  homestead  rights  of  claim 
for  money  advanced  to  redeem 
from  foreclosure  of  purchase  mon- 
ey mortgage,  see  Mortgage,  3. 

HOMICIDE. 

Prejudicial  error  as  to  order  of  proof 

in  homicide  case,  see  Appeal  and 

Error,  25. 
Admissibility  of  dying  declarations,  see 

Evidence,  17,  18. 
Relevancy    of    evidence    generally,    see 

Evidence,  29. 
RemarKS    of    prosecuting    attorney    in 

homicide  case,  see  Trial,  1. 
40  I^.R,A,(N,S,) 


HOSPITAIi. 

Hospitals  for  insane  as  musanee,  see 
Courts,  6;  Municipal  Corporations, 
7. 

Requiring  permit  for  location  of,  with- 
in city  limits,  see  Municipal  Cor- 
porations, 8. 

HOTEIiS. 

Statute  limiting  honrs  of  labor  in,  s^^e 
Constitutional  Law,  7;  Evidence, 
1;  Master  and  Servant,  4. 

Serving  unfit  food  to  guests,  see  Dam- 
ages, 4,  6;  Foody  L 


HOURS  OF  IjABOR. 

Constitutionality  of  statute 

Constitutional  Law,  7. 
Generally,  see  Master  and 


to,  see 
,  4. 


HUNTING. 

Jurisdiction  of  equity  to  prevent  inter- 
ference with  hunting  privil^e,  see 
Equity,  1. 

HUSBAND  AND  WIFE. 

Acknowledgment  by  married  woman, 
see  Acknowledgment. 

Extorting  from  husband  who  has  de- 
serted wife  money  to  which  wife 
was  justly  entitled  aa  ground  for 
disbarment  of  attorney,  see  At- 
torneys, 2. 

As  to  curtesy,  see  Curtesy. 

Conviction  of  failure  to  maintain  wife 
as  bar  to  prosecution  for  eontinued 
failure  to  maintain  her,  see  Crim- 
inal Law,  4. 

Estate  or  interest  created  by  convev- 
ance  to  a  man  and  wife  for  life, 
remainder  to  the  heirs  of  the  wife, 
see  Deeds. 

As  to  divorce  or  separation,  see  Divorce 
and   Separation. 

Wife's  right  of  dower,  see  Dower. 

Admissibility  of  statements  between, 
see  Evidence,  15,  16. 

Gift  by  husband  to  wife,  see  Gift. 

Effect  of  judgment  against  husband  on 
liability  of  wife  as  his  surety,  see 
Judgment,  10. 

Theft  by  husband  or  wife  of  goods  of 
the  other,  see  Larceny. 

Comment  by  prosecuting  attorney  on 
trial  of  husband  on  Tatter's  failure 
to  call  wife  as  witness,  see  Trial. 
1. 

1.  A  woman  cannot  recover  damages 
for  injury  infiicted  upon  her  husband  to 
the  diminution  of  his  earning  capacity  and 
consequent  ability  to  support  and  maintain 
her,  nor  for  loss  of  his  society  and  com- 
panionship because  of  such  injury.  Brown 
V.  Kitselman,  40:  236,  98  N.  £.  631,  —  Ind. 
—  ( Annotated « 

2.  Husband  and  wife  are  entitled  to 
the  affection,  society,  co-operation,  and  mid 
of  each  other  in  every  conjugal  relation, 
and  the  wife  may  maintain  an  action  for 
damages   against  anyone    who  wrongfaTly 
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and  maliciouBly  interferes  with  the  marital 
relationship  and  thereby  deprives  her  of 
the  society,  affection,  and  consortium  of 
her  husband.  Flandermeyer  v.  Cooper,  40: 
360,  98  N.  £.  102,  85  Ohio  St.  327. 

3.  One  who,  with  knowledge  that  a 
husband  by  the  constant  and  continued  use 
of  morphine  has  become  so  weakened  in 
body  and  mind  that  he  is  unable  to  resist 
his  cravings  for  the  drug,  and  who,  after 
repeated  protests  from  the  wife,  continues 
to  sell  morphine  to  the  husband  until,  by 
the  use  thereof,  his  mind  becomes  so  im> 
paired  and  destroyed  that  it  is  necessary 
to  confine  him  in  an  intfane  asylum,  is  lia- 
ble to  the  wife  for  damages  for  her  loss  of 
consortium.  Flandermeyer  v.  Cooper,  40: 
36o»  08  N.  E.  102,  85  Ohio  St.  327. 

(Annotated) 

4.  Malice  is  implied  in  an  action  by  a 
wife  for  the  loss  of  consortium  of  her  hus- 
band resulting  from  the  sale  of  morphine 
to  the  husband  by  the  defendant,  and  it 
is  not  necessary  that  hatred,  ill-will,  or 
actual  malice  be  shown,  nor  that  the  act 
proceed  from  a  spiteful,  malignant,  or 
revengeful  disposition.  Flandermeyer  y. 
Cooper,  40:  2fio,  98  N.  E.  102,  86  Ohio  St. 
327. 

IDENTITY. 

Power  to  require  one  who  has  caused 
an  injury  to  identify  himself,  see 
Criminal  Law,  2. 


IIjIjBGAIi  VOTING. 

See  Elections. 

IliliEGITIMATES. 

Right  to  inherit, 
tribution. 


see  Descent  asd  Dla- 


IliLNESS. 

Effect  of,  to  release  man  from  promise 
of  marriage,  see  Breach  oz  Prom- 
ise. 


IMMORAIj  ACTS. 

Disbarment   of   attorney   for,   see   At- 
torneys, 1. 

IMPEACHMENT. 

Of  statute,  see  Statutes,  8. 


see   Public  Im- 


IBCPROVEMENTS. 

Public   improvements, 
provements. 

IMPUTED  NOTICE. 

See  Notice,  2-4. 


INCOMPETENT   PERSONS. 

Hospital  for  insane  as  nuisance,  see 
Courts,  6;  Municipal  Corporations, 
7. 

Requiring   permit   for    location    of    in- 
sane asylum  within  city  limits,  e^e 
Municipal  Corporations,  3. 
40L,B,A.(N.b.)        '' 


INCONSISTENCY. 

Estoppel  by,  see  Estoppel,  0. 
In  statute,  see  Statutes,  1. 
Betweerf   general   and   special   ferdlct, 
see  Trial,  7. 

INDEMNITY. 

See  Contribution  and  Indemnity. 

INDICTMENT,    INFORMATION,    AND 
COMPLAINT. 

Necessity  of,  see  Criminal  Law,  3. 

Number  of  peremptory  challenges  to 
which  accused  is  entitled  upon  con- 
solidation of  two  indictments 
against  him,  see  Jury,  8. 

1.  An  indictment  is  not  bad  because 
found  by  the  grand  jury  without  witnesses 
or  testimony  before  them.  Lee  y.  State, 
40:  1132,  148  S.  W.  667,  —  Tex.  Crim.  Rep. 

Veriflcatlon. 

2.  An  information  by  a  prosecuting  at- 
torney under  a  statute  providing  that  one 
who  has  been  convicted  and  sentenced  to 
serve  a  term  in  the  penitentiary  who  has 
previously  been  sentenced  to  a  like  punish- 
ment shall  be  informed  against,  and  an  ad- 
ditional sentence  imposed,  need  not  be  veri- 
fied. State  V.  Graham,  40:  924,  60  S.  E. 
1010,  68  W.  Va.  248. 

Deacription  of  offense. 

3.  An  indictment  in  the  language  of 
the  statute,  which  so  individuates  the  of- 
fense that  the  accused  has  proper  notice  of 
the  crime  charged,  is  good.  State  v.  Ker- 
nan,  40:  239,  136  N.  W.  362,  —  Iowa,  — 

INDORSEMENT. 

Forgery  of,  see  Banks,  3. 

Of  bill  or  note,  see  Bills  and  Notes,  3. 

INFANTS. 

Federal  courts  following  state  decision 
as  to  liability  for  injury  to,  see 
Courts,  13. 

Injury  to,  on  highway  by  hot  water 
discharged  into  gutter,  see  High- 
ways, 6. 

Injury  to  child  playing  on  building 
material  in  street,  see  Highways, 
6. 

Determining  claim  of  infancy  by  in- 
spection in  court,  see  Evidence,  10. 

Kidnapping  of,  see  Kidnapping. 

Limitation  of  actions  by,  see  Limita- 
tion of  Actions,  3. 

Negligence  towards,  generally,  see  Neg- 
ligence, 1. 

Contributory  negligence  of,  see  Negli- 
gence, 3. 

Contributory  negligence  of  parents  of, 
see  Negligence,  4. 

Liability  of  father  for  burial  expenses 
of  child,  see  Parent  and  Child. 

Where  a  mother  dies  immediately 
after  the  birth  of  a  child,  and  the  father 
commits  it  to  the  custody  6f  a  competent 
woman,  who  properly  cares  for  it  in  a  suit- 
able home,  without  compensation,  and  the 
father   permits   a   mutual    attachment    to 
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grow  up  between  them  for  a  number  of 
years  under  a  contract  with  him  awarding 
to  her  its  permanent  custody,  in  a  proceed- 
ing by  the  father  to  regain  his  child,  the 
general  rule,  that  the  controlling  considera- 
tion is  the  child's  own  best  interests,  ap- 
plies. Burdick  ▼.  Kaelin,  40:887,  136  K., 
W.  988,  —  Neb.  — . 

INITIATIVB,     RBFBRCOfDUM,      Ain> 
REOALIi. 

Injunction  against  election  to  recall 
officer,  see  Injunction,  8. 

INJUNCTION. 

Contempt  by  Tiolation  of,  see  Contempt, 
2,  3. 

Conflict  of  jurisdiction  as  to,  see 
Courts,  10. 

Criminal  liability  for  violation  of  stat- 
ute during  existence  of  order  en- 
joining its  enforcement,  see  Crim- 
mal  I^w,  1. 

Contract  rights. 

1.  A  salesman  and  local  manager  for 
a  nonresident  corporation,  who  by  virtue 
of  his  position  becomes  familiar  with  the 
business  of  the  company  and  its  customers, 
and  takes  orders  for  the  delivery  of  maps 
by  such  company,  and  subsequently,  during 
the  term  for  which  he  had  contracted  to 
serve  such  company,  broke  his  contract  with 
it  and  entered  the  service  of  a  rival  com- 
pany in  the  same  territory,  and  failed  to 
deliver  to  his  former  employer  orders  tak- 
en for  its  maps,  may,  after  he  has  become 
insolvent,  be  enjoined  from  delivering  maps 
of  the  second  company  on  orders  taken  for 
the  first.  Kinney  v.  Scarbrough  Co.  40: 
473»  74  S.  E.  772,  —  Ga.  — . 

Illegal  or  tortioas  acts;  crimes, 

2.  A  selling  agent  of  a  company  en- 
gaged in  the  manufacture  and  sale  of  maps, 
who  has  broken  his  contract  of  employment 
and  entered  the  services  of  a  rival  com- 
pany, may,  after  he  has  become  insolvent,  be 
enjoined  from  seeking  to  induce  other  em- 
ployees of  his  former  employer  to  breach 
their  contracts  of  employment  and  enter 
with  him  upon  the  service  of  the  other  com- 

?any.     Kinney  v.  Scarbrough   Co.  40:  473, 
4  S.  E.  772,  —  Ga.  — . 

3.  Injunction  lies  against  the  mainte- 
nance of  a  spite  fence  erected  merely  to 
annoy  a  neighbor  and  injure  his  property. 
Norton  v.  Randolph,  40:  lag,  68  So.  283,  — 
Ala.  — 

Elections. 

4.  A  court  of  equity  has  no  jurisdiction 
to  restrain  the  holding  of  an  election,  since 
the  right  involved  is  a  political  one.  City 
Council  of  the  City  of  McAlester  ▼.  Mill- 
wee,  40:  576,  122  Pac.  173,  31  Okla.  620. 

(Annotated) 
Against  legal  proceedings. 

5.  Equity  has  no  jurisdiction,  in  order 
to  prevent  a  multiplicity  of  suits,  to  enjoin 
the  prosecution  01  a  large  number  of  ac- 
tions by  different  persons  under  an  em- 
ployer's liability  act,  against  a  common 
employer,  to  recover  damages  for  wrongful 
40X.R.A.(N.S.) 


deaths  caused  by  the  same  accident  in  tiie 
employer's  plant,  and  determine  the  ques- 
tion of  liability  itself.  Southern  Steel  Co. 
V.  Hopkins,  40:  464,  57  So.  11,  —  Ala.  — . 

(Annotated) 

6.  A  demand  for  unliquidated  damages 
for  breach  of  a  covenant  of  warranty,  in 
favor  of  the  owner  of  land  subject  to  a  deed 
of  trust,  is  not  a  ground  for  enjoining  a 
sale  of  the  land  to  pay  the  debt  secured  by 
such  deed  of  trust.  Shrader  t.  Gardner, 
40:  1145,  74  S.  E.  990,  —  W.  Va.  — . 
Unfair  competition. 

7.  One  who  manufactures  an  unpatent- 
ed article  for   the   market,  arranging   the 

Jiarts  to  the  best  advantage,  and  giying  it  a 
orm  which  is  most  effective  and  eoonomical 
to  manufacture  and  using  an  unpainted 
material  which  is  best  adapted  to  tne  pur- 
pose, cannot  enjoin  the  use  by  a  subse- 
quent manufacturer  of  the  identical  com- 
bination of  mechanical  devices,  form,  and 
material,  if  he  uses  a  different  name  plate 
so  as  to  distinguish  the  origin  of  manu- 
facture. Pope  Automatic  Merchandising 
Co.  V.  McCrum-Howell  Co.  40:  463^  191  Fed. 
979,  112  C.  C.  A.  391. 
Procedure;  bond. 

Variance  between  pleading  and  proof, 

see  Evidence,  35. 
Pleading  in  suit  for  injunction  against 
spite  fence,  see  Pleading,  4. 

8.  A  taxpayer  has  not  such  an  inter- 
est in  a  suit  to  enjoin  the  holding  of  an 
election  to  recall  the  mayor  of  a  city  of 
the  first  class,  in  pursuance  of  the  provi- 
sions of  its  charter,  as  will  entitle  him  to 
prosecute  such  suit  as  a  complainant.  Mc- 
Alester ▼.  Millwee,  40:576,  122  Pac  173, 
31  Okla.  620. 

INNKEEPERS. 

Limiting  hours  of  labor  of  women  in 
hotels,  see  Master  and  Servant,  4. 

INSANE  ASYIiUM. 

As  nuisance,  see  Courts,  8;  Municipal 
Corporations,  7. 

Requiring  perlnit  for  location  of,  with- 
in  city  limits,  see  Municipal  Cor- 
porations, 3. 

INSOIjVENOY. 

Injunction  against  tortious  acts  by  in- 
solvent person,  see  Injunction,  2. 

INSPECTION. 

Criminal  liability  for  violation  of  stat- 
ute as  to  inspection  of  oil  to  be 
sold,  see  Criminal  Law,  1. 

Determination  of  age  of  person  by  in- 
spection in  court,  see  Evidence,  10. 

Master's  duty  as  to,  see  Master  and 
Servant,  11,  12. 

INSTRUCTIONS. 

See  Trial,  6. 

INSURABLE  INTERIS8T» 

See  Insurance,  2,  5, 


INSURANCE. 
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INSURANCE. 

Nonwaiver  agreement  between  insur- 
ance company  and  bankrupt  and 
receiver  of  latter's  property,  see 
Bankruptcy,   1. 

Judicial  review  of  discretion  of  insur- 
ance company  as  to  reinstatement, 
see  Courts,  7,  8. 

Joinder  of  parties  plaintiff  in  action 
on  policy,  see  Parties. 

Ademption  of  bequest  of  insurance  pol- 
icy, see  Wills,  9,  10. 

Jurisdiction  of  equity  of  action  to  en- 
force liability  of  members  of  as- 
sessment company,  see  Equity,  3. 

Bar  of  suit  to  recover  assessments 
against  members  of  mutual  com- 
pany, see  Limitation  of  Actions, 
4. 

Officers  and  agents. 

Right  of  courts  to  control  discretion 
of  officer,  see  Courts,  7,  8. 

Damages  for  negligence  of  agent  fail- 
ing to  forward  application  for  in- 
surance, see  Damages,  2. 

Pleading  and  proving  defense  in  action 
on  bond  of  agent,  see  Evidence,  4. 

Evidence  of  admissions  by  agent  as 
against  his  surety  in  action  on  his 
bond,  see  ]@vidence,  14. 

1.  Where  the  agent  of  an  insurance 
company,  who  has  taken  an  application  for 
insurance  'of  corn  against  destruction  by 
hail,  at  a  season  when  such  destruction  is 
imminent,  and  accepted  a  note  of  the  ap- 
plicant in  payment  of  the  premium,  un- 
reasonably delays  sending  in  the  applica- 
tion while  attempting  to  discount  the  note, 
and  finally  sends  both  the  application  and 
the  note  to  the  company,  which  accepts 
them  and  issues  a  policjr,  but,  owing  to  the 
delay,  not  until  after  tne  com  is  destroyed 
by  hail,  such  insurance  company  is  liable 
in  aYi  action  for  damages  for  the  negligence 
of  its  agent  in  thus  delaying  the  applica- 
tion. Boyer  v.  State  Farmers'  Mut.  Hail 
Ins.  Co.  40:  Z64,  86  Kan.  442,  121  Pac.  329. 

(Annotated) 
Insurable  Interest. 

Enforcement  in  equity  of  promise  of 
beneficiary  to  pay  proceeds  of  pol- 
icy to  third  person  having  no  in- 
surable interest,  see  Equity,  2. 

Trust  where  beneficiary  agrees  to  pay 
proceeds  of  policy  to  person  not 
naving  insurable  interest,  see 
Trusts. 

2.  An  equitable  title  to  real  estate  gives 
an  insurable  interest  to  warrant  a  policy 
in  the  name  of  its  owner,  insuring  it 
against  loss  by  fire.  Scott  v.  Dixie  F.  Ins. 
Co.  40:  152,  74  S.  E.  659,  —  W.  Va.  — . 

3.  Real  estate  acquired  for  a  partner- 
ship with  partnership  means,  and  used  in 
its  business,  gives  the  partnership  an  "in- 
surable interest"  to  warrant  a  policy  in- 
suring it  against  loss  bv  fire.  Scott  v.  Dixie 
F.  Ins.  Co.  40:  152,  74  S.  E.  659,  —  W.  Va. 


Title  and  encumbrance. 

4.  The  fact  that  the   legal   title  to   a 
40  L.R.A,(N.S.)  80 


I  building  owned  by  a  partnership  composed 
of  several  members  and  the  administrator 
of  a  deceased  member,  and  used  in  the  firm 
business,  is  in  such  members  and  the  heir 
of  the  deceased  member,  is  no  violation  of 
a  clause  in  an  insurance  policy  taken  out 
by  such  partnership,  without  making  any 
statement  as  to  title,  that  "if  the  interests 
of  the  assured  in  the  propertv  be  not  truly 
stated  therein  ...  or  if  the  interests 
of  the  assured  be  other  th&n  unconditional 
and  sole  ownership,"  the  policy  shall  be 
void.  Scott  ▼.  Dixie  F.  Ins.  Co.  40:  152, 
74  S.  E.  669,  --  W.  Va.  -^ 

(Annotated) 
Use  and  care  of  property. 

5.  A  building  leased  to  a  woman  for  a 
boarding  house  does  not  become  vacant  and 
unoccupied  within  the  meaning  of  a  clause 
in  an  insurance  policy  rendering  it  void 
under  such  circtunstances,  if,  after  the  ten- 
ant has  removed  the  most  of  her  furniture 
to  another  building,  her  husband  and  his 
man  continue  to  occupy  the  building  nights, 
looking  after  his  stock,  which  remains  on 
the  premises.  Seubert  y.  Fideli^-Phenix 
Ins.  Co.  40:  58,  136  N.  W.  103,  —  S.  D.  — . 

(Annotated) 
Inventory. 

6.  The  fact  that  a  stock  of  merchandise 
has  not  been  removed  from  the  storehouse, 
and  that  it  is  covered  by  the  original  in- 
voices, doea  not  make  inapplicable .  a  pro- 
vision in  a  fire  insurance  policy  requiring 
an  inventory.  Day  ▼.  Home  Ins.  Co.  40:  652, 
68  So.  649,  —  Ala.  — . 

7.  The  books  of  a  merchant,  together 
with  the  original  invoices  of  his  stock,  can- 
not supply  the  requirements  of  a  policy  of 
insurance  on  the  property  requiring  an  in- 
ventory, where  the  policy  requires  both  in- 
ventory and  books.  Day  ▼.  Home  Ins.  Co. 
40:  652,  58  So.  549,  —  Ala.  — . 

Waiver  or  estoppel  of  Insurer. 

8.  A  transfer  of  an  insurance  poller  to 
cover  the  goods  at  a  place  other  than  that 
where  they  were  located  when  it  was  orig- 
inally written,  with  knowledge  that  an  in- 
ventory has  not  been  taken,  waives  a  pro- 
vision in  the  policy  requiring  such  in- 
ventory. Day  V.  Home  Ins.  Co.  40:  65a,  58 
So.  549,  —  Ala.  — . 

9.  An  insurance  company  which  per- 
mits payments  of  overdue  premiums  with- 
out insisting  on  proof  of  good  health  on 
the  part  of  insured,  as  provided  by  the 
contract,  does  not  waive  its  right  to  re- 
quire such  proof  before  permitting  rein- 
statement after  a  subsequent  forfeiture;  at 
least,  where  the  first  default  was  condoned 
by  a  subordinate  officer  who  had  no  author- 
ity to  bind  the  company  without  bringing  it 
to  the  attention  of  the  officers  in  whom  was 
vested  the  power  to  enforce  or  waive  the 
forfeiture.  Conway  v.  Minnesota  Mut.  L. 
Ins.  Co.  40:  Z48,  112  Pac.  1106,  62  Wash. 
49. 

10.  Denial  by  an  insurance  company,  of 
liability  on  other  grounds,  within  the  time 
allowed  for  furnishing  preliminary  proofs 
of  loss,  is,  in  law,  a  waiver  of  the  condi- 
tions  of  the   policy   requiring   such   proof. 


1266 


INTENT— JOINT  CREDITORS  AND  DEBTORS. 


Scott  T.  Dixie  F.  Ins.  Go.  40:  15a,  74  S.  E. 
659,  —  W.  Va.  — . 
Voluntary  exposure. 

11.  One  who,  while  on  a  pleasure  trip 
in  a  canoe,  continues  on  his  journey  on  a 
lake  in  a  high  wind  when  persons  familiar 
with  the  location  warn  him  of  the  danger, 
and  no  other  canoes  are  out,  voluntarily  ex- 
poses himself  to  unnecessary .  danger,  and 
is  negligent,  so  that  in  case  he  is  drowned 
b^  the  overturning  of  the  canoe,  no  recov- 
ery can  be  had  on  an  accident  insurance 
policy  which  exempts  the  insurer  from  lia- 
bility in  case  of  death  from  such  exposure. 
Morse  y.  Commercial  Travelers'  Eastern 
Acci.  Abso.  40:  i35»  ^8  N.  E.  699,  212  Mass. 
140.  (Annotated) 

INTENT. 

To  remove  property  or  crops  ^  from 
leased  premises  which  will  justify 
attachment,  see  Attachment,  2. 

As  necessary  element  of  conviction  for 
violation  of  statute  against  illegal 
voting,  see  Elections,  8. 

Of  testator,  see  Wills,  5. 

INTBKEST. 

Acceptance  of  payment  of  principal  as 
oar  to  suDsequent  action  for  in- 
terest, see  Accord  and  Satisfaction. 

INTERSTATE   COMMERGE   COMMIS- 
SIGN. 

A  suit  to  compel  an  interstate  car- 
rier to  receive  property  for  transportation 
from  one  state  to  another  is  within  the 
jurisdiction  of  the  courts,  and  not  of  the 
Interstate  Commerce  Commission.  Louis- 
ville &  N.  R.  Co.  V.  F  W.  Cook  Brew.  Co. 
40:  798,  172  Fed.  117,  96  C.  C.  A.  322. 

INTERURBAN  RAIIjWAYS. 

As  additional  burden  in  highway,  see 
Eminent  Domain,  10,  11. 

INTOXICATING  IjIQUORS. 

Refusal  of  carrier  to  transport  to  dry 
section  of  state,  see  Carriers,  10, 11. 

Carrier's  liability  for  loss  of,  by  fire, 
see  Carriers,  13. 

Depriving  purchaser  of  right  to  treat 
another  to,  see  Constitutional  Law, 
13. 

Proximate  cause  of  loss  of  liquors 
transported,  see  Proximate  Cause, 
1. 

Statute  as  to  liability  for  permitting 
treating  in  saloons  as  denial  of 
due  process  or  equal  protection  of 
laws,  see  Constitutional  Law,  11. 

Sufficiency  of  evidence  to  sustain  find- 
ing of  violation  of  injunction 
against  keeping  liquors  for  sale, 
see   Evidence,  30. 

Determining  age  of  purchaser  by  in- 
spection in  court,  see  Evidence,  10. 

As  an  enactment  of  ordinance  for 
treating  in  saloons,  see  Municipal 
Corporations,  2. 

1.  Authority  to  forbid  treating  in 
40  L.R.A.(N.S.) 


loons  is  conferred  upon  a  municipal  cor- 
poration by  a  charter  empowering  it  to 
regulate  the  selling  and  giving  away  of 
intoxicating  liquors,  and  to  make  regula- 
tions necessary  for  the  preservation  of 
peace  and  good  order  within  its  limits. 
Taeoma  v.  Keisel,  40:  757,  124  Pac.  137,  68 
Wash.  685. 

2.  An  ordinance  forbidding  the  keeper 
of  a  saloon  to  permit  liquor  to  hv  bought  by 
one  person  and  drunk  by  another  in  bis 
place  of  business  is  not  so  unreasonable  as 
not  to  be  within  the  provisions  of  a  char- 
ter empowering  the  municipality  to  regu- 
late the  selling  and  giving  away  of  intox- 
icating liquors,  and  making  regulations 
necessary  for  the  preservation  of  peace  and 

food  order   within   its   limits.     Taeoma    v. 
:ei8el,  40:  757,  124  Pac  137,  68  Wash.  685. 

INTOXICATION. 

See  Drunkenness. 

INVENTORY. 

Condition  for  taking  in  insurance  po- 
lice, see  Insurance,  6,  7. 

Waiver  of  condition  for  in  insuraaoe 
policy,  see  Insurance,  7,  8. 

JEOPARDT. 

See  Criminal  Law,  3-6. 

Setting  aside  conviction  to  enalble  ac* 

cused   to    plead   former   jaopardy, 

see  New  Trial,  8. 

JOINDER. 

.  Of  causes  of  action,  see  AcfXon  or  Suit, 
3. 
Of  parties  plaintiff,  see  Parties. 

JOINT  CREDITORS  AND  DEBTORS. 

Raising  for  first  time  on  appeal  ques- 
tion as  to  misjoinder  of  parties 
defendant,  see  Appeal  and  Error, 
13. 

Prejudicial  error  in  instructions  in  ac- 
tion against  joint  defendants,  see 
Appeal  and  Error,  22. 

Joint  liability  of  terminal  company 
and  carrier  for  injury  to  passenger, 
see  Carriers,  9. 

Contribution  or  indemnity  by  one 
jointly  liable,  see  Contribution  and 
Indemnity. 

Pursuing  one  joint  tort  feasor  as  elec- 
tion of  remedies  which  will  bar 
subsequent  suit  against  other,  see 
Election  of  Remedies. 

Jurisdiction  to  enter  judgment  against 
joint  debtors  where  one  only  is 
served,  see  Judgment,  2. 

Conclusiveness  against  one  of  two  joint 
debtors  of  judgment  in  suit  against 
executor  of  the  other  to  which  he 
was  not  a  party,  see  Judgment,  9. 

Treating  joint  defendants  as  one  party 
for  the  purpose  of  determining 
number  of  peremptory  challenges, 
see  Jury,  7. 

1.  Several  riparian  owners  are  not 
jointly  liable  for  injury  to  upper  riparian 
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property  by  water  backed  upon  it  because 
of  structures  which,  acting  independently, 
they  erect  along  and  across  the  stream  so 
as  to  diminish  its  capacity  and  cause  the 
water  to  set  back,  to  the  injurv  of  the 
upper  proprietor.  William  Tackaberry  Co. 
▼.  Sioux  City  Servioe  Co.  40:  102,  132  N.  W. 
945,  —  Iowa,  — .  (Annotated) 

2.  One  of  two  promoters  of  a  corpora- 
tion, who  by  joint  acts  secure  an  illegal 
profit  in  the  sale  of  property  to  it,  is  liable 
in  solido  for  the  profits  so  secured,  regard- 
less of  the  division  which  they  may  have 
made  between  themselves.  Old  Dominion 
Copper  Min.  &  Smelting  Co.  v.  Bigelow, 
40:  3x4,  89  N.  E.  193,  203  Mass.  159. 

JOINT  STOCK  OOMPANY. 

Relationship  to  association  interested 
in  criminal  prosecution  which  will 
disqualify  juror,  see  Jury,  3,  4. 

JOUrr  TORT  FEASORS. 

See  Joint  Crediton  and  Debtors. 

JUDGMfiOTT. 

On  appeal,  tea  Appeal  and  Error,  28- 
30. 

Presumption  in  favor  of  order  opening 
default,  see  Appeal  and  Error,  6. 

Review  of  -discretion  in  setting  aside 
default  judgment,  see  Appeal  and 
Error,  11. 

Sufficiency  of  appearance  to  prevent 
judgment  by  default,  see  Appear- 
ance. 

In  ejectment,  see  Ejectment. 

As  evidence,  see  Evidence,  8. 

Execution   on,   see   Execution. 

Priority  as  against  mortgage,  see  Mort- 
gage, 4. 

By  oonfession. 

Right  of  one  confessing  judgment  in 
action  for  personal  injury  to  re- 
cover  over  against  third  person  on 
the  judgment  roll,  see  Contribution 
and  In&mnity,  5. 

1.  A  judgment  purporting  to  be  by  con- 
fession of  attorneys  in  fact,  on  a  note,  com- 
monly called  a  judgment  note,  on  warrant 
of  attorney  therein  purporting  to  empower 
and  authorize  the  payees  or  agent,  or  any 
prothonotary  or  attorney  of  record,  to  ap- 
pear for  the  makers  and  in  their  names, 
and  confess  judgment  against  them  in  favor 
of  the  payees,  for  the  amount,  with  costs, 
and  release  of  errors,  entered  by  the  clerk, 
in  the  clerk's  office,  in  vacation,  without 
process  executed  on  defendant  and  declara- 
tion filed,  is  illegal  and  void  on  its  face. 
A.  6.  Farquhar  Co.  ▼.  DeHaven,  40:  956, 
76  S.  E.  65,  —  W,  Va.  — .  ( Annotated) 
Jurisdiction. 

What  reviewable  on  appeal  from  judg- 
ment jurisdiction  to  enter  whicn 
is  questioned,  see  Appeal  and 
Error,  7. 

Sufl!lciency  of  service  of  process,  see 
Writ  and  Process. 

2.  Where  in  an  action  of  attachment 
40  I#.B.A.(K.S.) 


a  defendant  company  is  erroneously  de- 
scribed as  a  corporation,  when  in  fact  it  is 
a  copartnership,  and  one  of  the  copartners 
is  personally  served  as  managing  agent  of 
the  alleged  corporation,  and  certain  prop- 
erty belonging  to  it  is  levied  on  under  the 
writ  of  attachment  and  thereafter  by  prop- 
er proceedings  in  the  action  the  pleadings 
and  files  are  amended  as  of  the  date  of  the 
commencement  of  the  suit,  so  as  to  desig- 
nate the  company  as  a  partnership,  with 
partners  named,  the  court  has,  in  the  ab- 
sence of  a  general  appearance  by  the  de- 
fendants, jurisdiction  to  render  a  judgment 
by  default  against  the  defendants  joint- 
ly and  order  the  property  levied  on  sold 
and  the  proceeds  applied  in  satisfaction 
of  the  judgment,  under  a  statute  giving  the 
plaintiff,  where  the  action  is  against  two 
or  more  defendants  on  a  joint  contract  and 
summons  served  only  on  part  thereof,  the 
right  to  proceed  against  the  defendant 
served,  and,  if  judgment  is  recovered,  to 
have  the  same  entered  against  the  defend- 
ants jointly  indebted,  and  enforce  the  same 
against  the  joint  property  of  all.  Gold- 
stein V.  Peter  Fox  Sons  Co.  40:  566,  136  N. 
W.  180,  —  N.  D.  — . 
Form  and  substance. 

3.  That  a  counterclaim  in  a  suit  by 
executors  to  enjoin  the  enforcement  of  a 
tax  omitted  against  their  testator,  which 
had  been  assessed  against  them,  prayed 
judgment  against  them  apparently  in  a 
personal  capacity,  does  not  prevent  the 
entry  of  the  judgment  in  a  representative 
capacity,  where  the  statute  makes  them 
personally  liable,  but  gives  them  a  lien  on 
the  testator's  property  for  reimbursement. 
Bogue  V.  Laughlin,  40:  927,  136  N.  W.  606, 
—  Wis.  — . 

Effect  and  conclusiveness.' 

Review  of  discretion  in  permitting 
amendment  to  set  up  plea  of  rea 
judicata,  see  Appeal  and  Error,  0. 

Estoppel  by  judgment,  see  Estoppel, 
1,2. 

4.  A  decree  in  chancery  in  a  suit 
against  a  lessor  and  lessee  railroad,  requir- 
ing them  to  furnish  siding  facilities  to  an 
adjoining  mill  owner,  as  required  by  stat- 
ute, is  not  conclusive  of  the  liability  of  the 
lessor  in  a  subsequent  action  at  law  to 
hold  it  liable  in  damages  for  refusal  to 
furnish  such  facilities.  Moser  v.  Philadel- 
phia, H.  &  P.  R.  Co.  40:  5i9>  82  Atl.  362, 
233  Pa.  260. 

6.  A  decree  awarding  an  appropriator 
a  certain  quantity  of  water  from  a  stream 
becomes  operative  immediately,  without 
further  order  or  execution.  Porter  v.  Small, 
40:  1x97,  120  Pac.  393,  —  Or.  — . 

6.  A  decree  on  demurrer  may,  under 
proper  circumstances,  be  a  bar  to  another 
suit,  as  well  as  one  founded  on  a  hearing 
of  evidence.  Old  Dominion  Copper  Min.  a 
Smelting  Co.  v.  Bigelow,  40:  314,  89  N.  E. 
193,  203  Mass.  169. 

7.  The  right  to  bring  an  action  in  a 
Federal  court  is  not  barred  by  the  fact  that 
plaintiff  recovered  »  judgment  upon  the 
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•ame  cause  of  action  in  the  state  court, 
and  subsequently  discontinued  his  action 
upon  the  court^s  granting  a  new  trial. 
Snare  &  Triest  Co.  v.  Friedman,  40:  367, 
169  Fed.  1,  94  C.  C.  A.  369. 

8.  In  case  the  one  alleged  to  be  ulti- 
mately liable  for  an  injury  due  to  a  defect 
in  a  highway  did  not  participate  in  an 
action  to  hold  the  public  authorities  liable 
for  the  injury,  tne  judgment  obtained 
against  such  authorities  is  not  conclusive 
upon  him  as  to  the  facts  necessary  to  make 
a  cause  of  action,  although  it  is  admissible 
in  evidence  to.  show  that  suit  was  brought 
and  recovery  had.  Baltimore  &  O.  R.  Co.  ▼. 
Howard  County  Comrs.  40:  1x73,  73  Atl. 
656,  111  Md.  176.  (Annotated) 

9.  One  of  two  promoters  who  take  a 
wrongful  secret  profit  in  the  sale  of  the 
property  to  a  corporation  organized  by 
them  to  purchase  it  is  not  a  privy  to  a 
suit  against  the  executors  of  the  other  in 
another  state,  to  rescind  the  contract  and 
recover  the  price,  to  which  he  was  not 
made  a  party  and  in  which  he  tvas  not 
served  with  process,  and  did  not  appear, 
so  as  to  be  entitled  to  set  up  the  judgment 
against  the  corporation  in  bar  of  a  suit 
against  him  at  his  domicil  for  the  same 
cause  of  action,  although  he  assisted 
through  counsel  in  the  de&nse  of  the  for- 
eign suit.  Old  Dominion  Copper  Min.  & 
Smelting  Co.  v.  Bigelow,  40:  314,  89  N.  £. 
193,  203  Mass.  169. 

10.  A  judgment  against  a  man  in  a 
bankruptcy  proceeding  to  which  his  wife  is 
not  a  party  is  not  admissible  in  evidence 
in  a  proceeding  by  the  judgment  creditor  to 
enforce  a  mortgage  which  she  had  given  as 
surety  for  him,  where  the  judgment  against 
him  was  not  a  prerequisite  to  her  liability 
and  her  contract  does  not  bind  her  to  abide 
a  judgment  against  him.  P.  Ballantine  & 
Sons  V.  Fenn,  40:  698,  78  Atl.  713,  84  Vt. 
117.  (Annotated) 

11.  A  judgment  in  favor  of  directors  in 
an  action  to  hold  them  liable  for  the  pub- 
lication of  a  libel  to  the  one  libeled  is  not 
a  bar  on  an  action  against  them  on  behalf 
of  the  corporation,  to  compel  them  to  re- 
imburse it  for  damages  which  it  has  been 
compelled  to  pay  because  of  such  publica- 
tion. Hill  V.  Murphy,  40:  iioa,  98  N.  E. 
781,  212  Mass.  1. 
Foreign  Judgments. 

12.  The  full  faith  and  credit  clause  of 
the  Federal  Constitution  does  not  require 
the  courts  of  a  state  in  which  a  party  is 
domiciled  to  follow  the  rule  of  the  courts 
of  another  state  within  whose  jurisdiction 
a  decree  was  entered  in  favor  of  one  having 
a  common  interest  with  him,  in  a  suit  to 
which  he  was  not  a  party,  in  determining 
whether  or  not  he  was  a  privy  because  he 
assisted  in  the  defense  of  the  suit,  so  as  to 
be  entitled  to  the  benefit  of  it  as  res  judi- 
cata in  a  subsequent  proceeding  a^^ainst  him 
at  his  domicil.  Old  Dominion  Copper  Min. 
k  Smelting  Co.  v.  Bigelow,  40:  314,  89  N. 
£.  193,  203  Mass.  159. 
40  L.R.A.(N.S.) 


Relief  against. 

Presumption  on  appeal  in  favor  of  or- 
der opening  default,  see  Appeal  and 
Error,  6. 
Review  of  discretion  as  to,  see  Appeal 

and  Error,  11. 
13.  The  trial  judge  has  discretion  to 
open  a  default  against  a  foreign  corporation 
where  service  was  had  on  a  duly  appointed 
agent,  but  he,  because  of  sickne^  and  a 
mistaken  belief  in  the  termination  of  his 
agency,  failed  to  defend  or  notify  the  cor- 
poration. Humphreys  v.  Idaho  Gold  Mines 
Development  Co.  40:  8x7,  120  Pac  823,  21 
Idaho,  126. 

JUDICIAL  XOTIOB. 

See  Evidence,  1. 


JUDICIAIi  SALE. 

On  foreclosure  of  mortgage, 

gage,  6-7. 
To  enforce  local  assessment, 

lie  Improvements,  6. 


Mort- 
Pub- 


JUNK. 

Master's  duty  to  inspect  junk  which  is 
to  be  handled  by  employees,  see 
Master  and  Servant,  11. 

JURY. 

'  Reswearing  jury  upon  discovery  of 
failure  of  one  juror  to  take  oath 
as  placing  accused  in  second  jeop- 
ardy, see  Criminal  Law,  5. 

In  prosecution  before  justice  of  the 
peace,  see  Justice  of  the  Peace. 

Question  for,  see  Trial,  2-4. 

Right  to  trial  by. 

Construction  of  statute  as  to  sepa- 
rate trial .  of  preliminary  issues, 
see  Statutes,  9. 

1.  The  constitutional  right  to  trial 
by  jury  does  not  extend  to  a  proceeding  to 
enforce  an  attorneys'  lien.  Standidge  v. 
Chicago  R.  Co.  40:  5^  98  N.  E.  963,  254 
111.  624. 

2.  A  constitutional  provision  that  the 
trial  by  jury  in  all  cases  in  which  it  has 
been  heretofore  used  shall  remain  inviolate 
does  not  prevent  the  allowance  of  the  trial 
of  preliminary  issues  in  advance  of  other 
issues  in  the  case.  Smith  v.  Western  P. 
R.  Co.  40:  137,  96  N.  E.  1106,  203  N.  Y. 
499.  (Annotated) 
QnaliflcaUons ;  competency. 

Ground  for  new  trial  as  to,  see  Kew 
Trial,  4. 

3.  The  son  of  a  holder  of  stock  in  an 
unincorporated  joint  stock  company  is  not 
competent  to  sit  as  a  juror  for  the  trial 
of  one  charged  with  crime  against  the  com- 
pany. Miller  v.  United  States,  40:  973, 
38  App.  D.  C.   361.  (Annotated) 

4.  That  one  called  as  a  juror  in  a 
prosecution  for  crime  against  a  joint-stock 
company,  who  states  that  he  is  a  son  of  a 
stockholder  of  the  company,  does  not  show 
that  his  father  owned  stock  at  the  time 
of  the  commission  of  the  crime,  doea  not 
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render  him  competent^  if  the  company  went 
into  liquidation  a  short  time  after  the  com- 
mission of  the  crime,  so  that  the  stock 
interest  could  not  be  presumed  to  have  been 
acquired  in  the  interim.  Miller  t.  United 
States,  40:  973,  38  App.  D.  C.  361. 

6.  Belatives  of  stockholders  of  a  corpo- 
ration are  not  disqualified  to  sit  as  jurors 
in  actions  by  the  corporation  to  enforce 
payment  of  unpaid  subscriptions  by  other 
persons,  but  fhe  fact  of  such  relationship 
may  be  brought  out  to  aid  the  exercise  of 
the  right  of  peremptory  challenges.  Stone 
V.  Monticello  Constr.  Co.  40:  978,  117  S. 
W.  369,  136  Ky.  659.  (Annotated) 

6.  An  employee  of  a  corporation  is  not 
a  competent  juror  in  an  action  against 
it.  Hufnagle  ▼.  Delaware  k  Hudson  Co. 
40:  982,  76  Atl.  206,  227  Pa.  476. 

.(Annotated) 
Peremptory  ohallengea. 

Failure  to  state  cause  of  challenge 
as  bar  to  right  to  set  up  cause  in 
motion  for  new  trial,  see  New 
Trial,  4. 

7.  Several  defendants  joined  in  one 
ciTfl  action,  whose  interest  is  common, 
whoM  answers  are  substantially  identical, 
and  whose  defense  is  conducted  in  the  com- 
mon interest  of  all,  are  treated  as  but  one 
party,  within  the  meaning  of  a  statute  al- 
lowing a  certain  number  of  peremptory 
challenges  to  each  party  in  a  civil  action. 
Downey  y.  Finucane,  40:  307,  98  N.  E.  391, 
205  N.  Y.  251. 

8.  Upon  consolidation  of  two  indict- 
ments for  offenses  growing  out  of  one  trans- 
action, which  might  have  been  incorpo- 
rated in  different  counts  of  one  indictment, 
accused  is  entitled  to  only  the  number  of 
peremptory  challenges  to  jurors  which  the 
statute  allows  him  for  one  indictment. 
Miller  v.  United  States,  40:  973,  38  App. 
D.    C.   361. 


JUSTICE  OP  THE  PEACE. 

The  legislature  may  confer  upon  jus- 
tices of  the  peace  final  jurisdiction  to  hear 
and  determine,  without  a  jury,  prosecutions 
for  violation  of  a  statute  forbidding  the 
operation  of  moving  picture  machines 
without  a  license.  State  ex  rel.  Ebert  v. 
Loden,  40:  193,  83  Atl.  664,  —  Md.  — . 


KET. 

Delivery  of  key  to  box  as  delivery  of 
possession  sustaining  gift  or  con- 
test, see  Gift. 


KIDNAPPING. 

Neither  a  father  nor  his  assistant 
is  guilty  of  kidnapping  where  they  obtain 
by  misrepresentation  peaceable  possession 
of  his  child  from  its  mother,  who  has  be- 
gun divorce  proceedings  against  the  father, 
but  no  o^der  has  been  made  affecting  the 
custodv  of  the  child.  State  v.  Dewey,  40: 
478,  136  N.  W.  533,  —  Iowa,  — . 
40  L.R.A.(N.S.) 


KNOWLEDGE. 

Evidence  of,  see  Evidence,  20. 

Effect  of  previous  knowledge  of  defect 

in  highway  by  person  injured,  see 

Highways,  7. 
Effect  on  servant's  assumption  of  riak» 

■ee  Master  and  Servant,  16. 

IjABOR. 

On  Sunday,  see  Sunday,  1. 

LACHES. 

Estoppel  by,  see  Estoppel,  S,  4. 
To  bar  action,  see  Limitation  of  Ae* 
tions,  1. 

LANDLORD  AND  TENANT. 

Attachment  against  crops  to  enforce 
lien  for  rent,  see  Attachment. 

Liability  of  clirrier  for  discrimination 
by  lessee,  see  Carriers,  16. 

Deposit  by  tenant  to  indemnify  lessor 
against  loss  as  liquidated  dam- 
ages, see  Damages,  1. 

1.  Where  landlord  and  tenant  are 
negotiating  for  a  new  lease  for  farm  land 
at  the  time  of  the  expiration  of  the  original 
lease,  and  the  tenant  remains  in  posses- 
sion pending  the  negotiations,  with  the  ex- 
press or  tacit  consent  of  the  landlord,  the 
landlord  is  estopped  from  treating  the 
tenant  as  holding  over  for  another  term 
under  the  condition  prescribed  in  the  origi- 
nal lease,  but  the  tenant  becomes  a  tenant 
from  year  to  year.  Turner  ▼.  Wilcox,  40: 
498,    121    Pac.    658,   —   Okla.    — . 

(Annotated) 

2.  A  landlord  does  not,  by  electing  to 
terminate  the  lease  because  of  default  in 
payment  of  rent,  waive  his  right  to  retain 
a  deposit  made  by  the  tenant  as  liquidated 
damages  for  any  loss  or  damage  which  the 
landlord  may  sustain  by  reason  of  any  vio- 
lation of  the  contract  by  the  tenant.  Bar- 
rett ▼.  Monro,  40:  763,  124  Pae.  869,  — 
Wash.  — . 


LARCENY. 

The  common-law  rule  that  neither 
husband  nor  wife  can  be  prosecuted  for 
larceny  of  the  goods  of  the  other  is  not 
abrogated  by  a  statute  which  provides  that 
husband  and  wife  may  contract  and  own 
property  as  if  single,  and  that  neither  has 
any  interest  in  the  property  of  the  other, 
except  that  the  wife  has  the  right  of  sup- 
port, and  that,  upon  the  death  of  either, 
certain  dower  rights  vest;  and  another 
statute  providing  that  whoever  steals  any- 
thing of  value  is  guilty  of  larceny, — in 
the  absence  of  an  expression  in  the  stat- 
utes of  an  intention  thus  to  abolish  the 
rule.  State  v.  Phillips,  40:  149,  97  N.  E. 
976,  86  Ohio  St.  317. 

LATERALS. 

Kequiring  consumer  of  water  to  pay 
Tor  laterals  from  property  to  main, 
see  Waters,  3. 
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liAW. 

Presumption  as  to  law  of  other  state, 
see  Evidence,  2. 

LEASE. 

Of  railroad,  see  Carriers,  15. 
Estoppel  to  deny  validity  of,  see  Es- 
toppel, 5. 
In  general,  see  Landlord  and  Tenant. 

LEGAL  PROOEEDIN6S. 

Injunction  against,  see  Injunction,  6, 
6. 

LEGISLATIVE   JOURNALS. 

Impeachment  of  statute  by,  see  Stat- 
utes, 3. 

LEGISLATURE. 

Relation  of  courts  to,  see  Courts,  8. 

Delegation  of  power  by,  see  Consti- 
tutional Law,  11 

Right  to  select  agencies  through  which 
it  will  exercise  right  of  eminent 
domain,  see  Eminent  Domain,  1, 
3. 

Power  as  to  conferring  jurisdiction 
upon  the  justice  of  the  peace,  see 
Justice   of   the   Peace. 

Power  to  estimate  cost  of  improvement 
and  apportion  assessments,  see' 
Public  Improvements,  6. 

Power  as  to  assessment  and  collection 
of  school  tax,  see  Schools. 

LEGITIMACT. 

See  Bastardy. 

LETTERS. 

Letters  by  wife's  attorney  to  husband 
as  confidential  communications, 
see  Evidence,  16. 

LEVY  AND  SEIZURE. 

Constitutionality  of  statute  subjecting 
income  of  spendthrift  trust  to 
claims  of  creditors,  see  Consti- 
tutional Law,  7a,  15. 

Under  the  statutes  preserving  the 
proper^  of  married  women  free  from  lia- 
bility for  the  contracts  or  torts  of  their 
husbands,  but  preserving  curtesy,  curtesy 
initiate  is  not  liable  to  attachment  for  the 
husband's  debts,  and  a  sale  bv  the  hus- 
band of  his  curtesy  interest,  which  becomes 
consummate  after  attempted  attachment, 
tieikes  priority  over  a  subsequent  execu- 
tion sale  of  the  interest  levied  on  in  the 
attachment  proceeding.  Carroll  ▼.  San- 
ford,  40:  1204,  83  Atl.  855,  —  R,  I.  — , 

lilBEL  AND  SLANDER. 

Prejudicial  error  in  instructions  in  ac- 
tion for,  see  Appeal  and  Error,  23. 

Liability  of  corporate  officers  for,  see 
Corporations,  1,  2,  13. 

Judgment  in  favor  of  directors  in  ac- 
tion  for   libel    as   bar   to    action 
against    them    for    reimbursement 
by  corporation  held  liable  for  libel,  I 
see  Judgment,  11. 
40  L.R.A.(N.S.) 


What  actionable  generally. 

1.  A  publication  stating,  that  the  ex- 
clusive agency  for  securing  talent  for  an 
opera  house  boycotts  the  best  singers  is 
not  libelous  although  boycotting  is  a  crime 
by  statute,  since  ue  word  is  not  used  in 
its  statutory  sense.  Astruc  v.  Star  Co. 
40:  79,  198  Fed.  631,  113  C.  C.  A.  499. 

2.  It  is  libelous  per  se  to  charge  that 
one  having  the  exclusive  agency  to  secure 
talent  for  a  particular  opera  house  exacts 
exorbitant  amounts  from  artists  to  secure 
contracts  for  them,  since  it  tends  to  pre- 
judice him  in  his  business.  Astruc  ▼.  Star 
Co.  40:  79,  193  Fed.  631,  113  C.  C.  A.  499. 

(Annotated) 
Privileged  oommunlcations. 

3.  A  school  board  cannot  be  protected 
in  the  use  of  libelous  language  or  charges 
against  a  teacher  under  the  pretext  of  dis- 
charging official  duties;  but  so  long  as 
their  actions  are  clearly  within  the  pur- 
view of  the  law  and  such  as  they  have  an 
unquestionable  right  to  perform,  and  they 
use  lawful  means  in  the  performance  €^ 
the  act,  they  cannot  be  held  liable  in  an 
action  for  libel,  even,  though  it  be  charged 
that  they  performed  the  act  in  pursuajioe 
of  a  conspiracy  among  their  members,  or 
through  a  malicious  motive.  Barton  ▼• 
Rogers,  40: 68z,  123  Pac.  478,  21  Idaho^ 
609. 

4.  Where  the  board  of  trustees  of  an 
independent  school  district  enter  orders 
and  pass  resolutions  with  reference  to  the 
government  and  conduct  of  the  school  and 
the  duties  of  the  teachers  and  superin- 
tendent, and  such  orders  and  resolutions 
clearly  fall  within  the  powers  and  aathor- 
ity  of  the  school  board  under  the  law,  the 
motives  and  purposes  of  such  board  can- 
not be  put  in  issue  in  an  action  for  dam- 
ages under  the  charge  of  civU  libel.  Bar- 
ton V.  Rogers,  40: 681,  123  Pac.  478,  21 
Idaho,  609. 

LICENSE. 

Grant  of  exclusive  right  to  hunt^  sea 
Game  and  Game  Laws. 

Power  as  to  generally. 

Delegation  of  power  as  to,  tee  Gooati* 

tutional  Law,  1. 
Class  legislation  as  to,  see  Constitu- 
tional Law,  6,  6. 
Due  process  of  law  as  to,  see  Consti- 
tutional Law,  8. 
Review  by  courts  of  municipal  discre- 
tion as  to  license,  see  Courts,   6. 
Jurisdiction   of   justice    of   the    peace 
of  prosecution  for  failure  to  obtain 
license,  see  Justice  of  the  Peace. 
Repugnancy  in  statute  as  to,  see  Stat- 
utes, 1. 
Title  of  licensing  statute,  see  Statutes, 

4. 
1.  A  statute  requiring  the  license  offi- 
cers to  take  the  oath  of  the  applicant,  or 
other  evidence,  before  issuing  a  license  to 
a  barber,  and  from  it  determine  the  amonnt 
of  the  tax,  does  not  prevent  the  common 
council  of  the  municipality  from  fixing  the 
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classes  subject  to  the  different  license  fees. 
Louisville   v.    Schnell,   40: 637,   114    S.    W. 
742,  131  Ky.  104. 
Uniformity  and  equality. 

Equal  protection  and  privileges  as  to, 
see  Constitutional  Law,  3-6. 

2.  Under  statutory  authority  to  grade 
and  classify  callings  and  businesses  and 
exact  license  fees  based  thereon  within 
maximum  and  .minimum  rates,  a  municipal 
corporation  may,  within  these  limits,  fix 
a  minimum  license  fee  to  be  paid  by  all 
barbers,  and  an  additional  one  for  each 
chair  used  above  a  specified  number.  Louis- 
ville V.  Schnell,  40:  637,  114  S.  W.  742,  131 
Ky.  104.  (Annotated) 

3.  A  classification  of  barbers  for  the 
imposition  of  license  taxes  by  the  number 
of  chairs  in  use,  $2  being  added  to  the  mini- 
mum fee  for  each  chair  above  two,  is  not 
unreasonable.  Louisville  v.  Schnell,  40: 
637,  114  S.  W.  742,  131  Ky.  104. 

4.  Grading  a  barber's  license  fee  ae> 
cording  to  the  chairs  in  use  does  not  make 
it  a  property  tax.  Louisville  v.  Schnell, 
40:  637,  114  S,  W.  742,  131  Ky.  104. 

5.  A  municipal  corporation  cannot  be 
authorized  to  exact  a  license  tax  from 
agents  seeking  orders  for  merchants  located 
in  'other  towns  and  states,  which  is  not 
imposed  upon  the  agents  of  local  mer- 
chants, under  a  Constitution  which  author- 
izes the  taxing  of  trades,  but  which  has 
been  held  to  require  them  to  be  taxed 
uniformly.  State  v.  Williams,  40:  279,  73 
S.  E.  1000,  158  N.  C.  610.  (Annotated) 

6.  The  difference  between  the  minimum 
of  $100  and  the  maximum  of  $300  in  fees 
charged  peddlers,  according  to  whether  they 
travel  on  foot  or  by  dinerent  classes  of 
Conveyances,  is  not  so  unequal  as  to  render 
the  statute  imposing  them  void.  McKnight 
V.  Hodge,  40:  zao7,  104  Pac.  504,  55  Wash. 
289. 

Reasonableness;  amount. 

7.  A  municipality  will  not  be  permitted 
to  enforce  a  license  for  peddling  miits  and 
vegetables  within  its  limits,  which  if  paid 
by  tlie  day  exceeds  the  daily  gross  profits 
of  the  business,  or  if  by  the  year  nearly 
equals  the  p^oss  profits  that  could  be  made 
in  the  portion  of  the  year  during  which  the 
business  could  be  carried  on.  Iowa  City  v. 
Classman,  40:  85a,  136  K.  W.  899,  —  Iowa, 

8.  A  peddler's  license  fee  of  from  $100  to 
$300  is  not  excessive,  where  the  intent  is  to 
exercise  the  taxing  as  well  as  the  police 
power.  McKnight  v.  Dodge,  40:  zao7,  104 
Pac  504,  55  Wash.  289. 


ttTESS. 

Attachment  to  enforce  landlord's  lien 
for  rent,  see  Attachment. 

Of  attorneys,  see  Attorneys,  4-4. 

Of  local  improvement  assessments,  see 
Public  Improvements,  3,  4. 

Of  vendor,  see  Vendor  and  Purchaser, 
2. 
40  L.ILA.(N.S.). 


IjIGHT. 

Exercise  of  eminent  domain  by  electric 
heat  and  light  company,  see  Emi- 
nent Domain,  3-5. 

LIMITATION  OP  ACTIONS. 

Prejudicial  error  in  striking  plea  of, 
see  Appeal  and  Error,  19  . 

Laches. 

1.  There  is  no  laehes  on  the  part  of  a 
corporation  in  failing  to  take  steps  to  com- 
pel an  accounting  for  illegal  promoters' 
profits,  until  they  release  their  absolute 
control  of  its  affairs,  so  that  it  can  secure 
a  knowledge  of  the  facts.  Old  Dominion 
Copper  Min.  &  Smelting  Co.  ▼.  Bigelow,  40: 
3x4,  89  N.  E.  193,  203  Mass.  159. 

When  statute  runs. 

Whether  statute  applicable  to  criminal 
pr  civil  suit  applies,  see  Action  or 
Suit,  2. 

2.  The  statute  of  limitations  does  not 
begin  to  run  against  the  liability  of  a  pro* 
motor  of  a  corporation,  to  account  to  the 
corporation  for  illegal  profits,  so  long  as 
he  remains  absolutely  in  control  of  the  cor- 
porate affairs,  so  that  the  fact  of  his  breach 
of  trust  cannot  be  discovered.  Old  Dominion 
Copper  Min.  Sl  Smelting  Co.  ▼.  Bigelow,  40: 
3x4,  89  N.  E.  193,  203  Mass.  159. 

3.  The  institution  b^  an  infant  of  an 
action  for  personal  injuries  does  not  set  in 
motion  the  statute  of  limitations  so  that, 
in  case  it  is  discontinued,  another  action 
cannot  be  begun  after  the  expiration  of  the 
statutory  period,  where  the  statute  pro- 
vides that  if  any  person  entitled  to  an 
action  is  at  the  time  it  accrues  within  the 
age  of  twenty-one  years,  such  person  shall 
be  at  liberty  to  institute  the  same  within 
the  time  limited  after  his  coming  of  full 
age.  Snare  &  Triest  Co.  ▼.  FMe&ian,  40: 
367,  169  Fed.  1,  94  C.  C.  A.  S69. 

When  action  Is  barred. 

4.  Where  the  directors  of  a  mutual  in- 
surance company,  before  it  was  declared  in- 
solvent, levied  certain  assessments  which 
were  invalid  because  not  made  in  accord- 
ance with  law,  and  which  were  afterwards 
set  aside  by  the  district  court  in  proceedings 
to  wind  up  the  affairs  of  such  corporation, 
the  cause  of  action  against  members  for 
assessments  made  by  the  receiver  under  the 
direction  of  the  court  to  pay  the  debts  of 
the  corporation,  parts  of  which  were  the 
claims  for  which  the  invalid  assessments 
had  previously  been  levied,  is  not  barred  al- 
though the  invalid  asessments  were  made 
more  than  four  years  before  the  assess- 
ment by  the  receiver.  McCall  v.  Bowen, 
40:  78X,  135  N.  W.  1014,  —  Neb.  — . 

IjIKEMES. 

Who  are  fellow  servants  of,  see  Master 
and  Servant,  17. 

LIQUIDATED  DAMAGES. 

See  Damages,  1. 

LIS  PENDENS. 

Abatement  by  pendency  of  action,  se^ 
Abatement  and  Revival, 
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lilVERY  STABLES. 

Contract  by  one  selling  livery  business 
to  refrain  from  competing  busi- 
ness, see  Contracts,  6,  7. 

liOAN  BROKBRS. 

See  Brokers,  2,  ,8. 

LOCAL  LAWS. 

See  Statutes,  7,  & 

LOSS  OF  PROFITS. 

As  element  of  damages,  see  Damages, 

LOTTBRT. 

Enforcement  of  lottery  contract,  see 
Contracts,  0. 

MALICE. 

Necessity  of  proving  malice  in  action  by 
wife  for  loss  oi  consortium  of  hus- 
band from  sale  of  drug  to  him,  see 
Husband  and  Wife,  4. 

Injunction  against  maintenance  of  spite 
fence,  see  Injunction,  3. 

In  privil^d  communication,  see  Libel 
and  tSlander,  3,  4. 

Pleading  in  suit  for  injunction  against 
spite  fence,  see  Pleading,  4. 

Malice,  in  contemplation  of  law,  can- 
not exist  where  the  thing  done  is  lawful 
and  the  means  employed  are  lawful.  Barton 
V.  Rogers,  40:681,  123  Pac  478,  21  Idaho, 
609. 


ItfANDAMUS. 

1.  That  mandamus  will  not  lie  to  coerce 
the  action  of  the  governor  of  a  state  as  a 
member  of  the  state  board  for  equalization 
of  taxes  will  not  prevent  its  running  against 
the  other  members  of  the  board,  where  by 
statute  a  majority  of  the  board  may  trans- 
act the  business  required.  Huidekoper  v. 
Hadley,  40:  505,  177  Fed.  1,  100  C.  C.  A.  395. 

3»  The  governor  of  a  state  is  exempt 
from  the  control  of  the  courts  through  a 
writ  of  mandamus  even  when  performing 
duties  imposed  upon  him  as  member  of  the 
state  board  of  equalization  of  taxes.  Huide- 
koper V.  Hadley,  40:  505,  177  Fed.  1,  100  C. 
C.  A.  396. 

3.  A  writ  of  mandamus  will  not  be  is- 
sued conmianding  a  city  building  inspector 
to  issue  a  permit  for  the  construction  of  a 
brick  kiln  on  land  owned  by  the  relator 
within  the  city  limits,  in  violation  of  a 
city  ordinance,  except  upon  clear  proof  that 
the  ordinance  has  no  relation  to  public 
health  or  welfare,  or  that  the  enactment 
is  an  unreasonable  and  arbitrary  invasion 
of  individual  rights  under  guise  of  the  po- 
lice regulations.  State  ex  rel  Krittenbrmk 
V.  Withnell,  40:  898,  135  N.  W.  376,  — 
Neb.  — . 


MARRIAGE. 

As  to  breach  of  promise,  see  Breach  of 
Promise. 
40  L.R.A.(N.S.) 


Remarriage  in  other  state  in  violation 
of  divorce  decree  as  contempt  of 
court,  see  Contempt,  1. 

Divorce  or  separation,  see  DiToree  and 
Separation. 

lAASTESl  AND   SERVANT. 

Cure  of  error  in  instnictiona  in  action 
for  injury  to  servant^  see  Appeal 
and  Error,  16. 

Bond  for  fidelity  of  employee,  aee  Bonds. 

Jurisdiction  of  state  courts  of  action  un- 
der Federal  employers'  liability  act, 
see  Courts,  9. 

Presumption  and  burden  of  proof  as  to 
negligence,   see   Evidence,   5. 

Evidence  admissible  under  plea!dingB,  see 
Evidence,  34. 

Injunction  against  suits  against  em- 
ployer by  servant,  see  Injunction, 
5. 

i2!mployee  as  juror  in  action,  against 
master,  see  Jury,  6. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause,  2. 

Right  of  section  hand  to  benefit  of  stat- 
ute requiring  crossing  signals,  see 
Railroads,  1. 

Question  for  jury  as  to  negliffenoe,  see 
Trial,  3.  ^  o     --» 

When  relation  exists. 

1.  A  chauffeur  sent  by  the  owner  of  a 
garage  to  operate  an  automobile  leaaed  for 
a  pleasure  ride,  and  who  obeys  the  direc- 
tions of  the  lessee  merely  as  to  routes,  is 
the  servant  of  the  owner  of  the  garage,  and 
the  latter  will  be  liable  for  injury  inflicted 
upon  occupants  of  the  car  through  his  n^- 
ligence.  Gerretson  v.  Rambler  Garage  Co. 
40:  457,  136  N.  W.  186,  —  Wis.  — . 

(Annotated) 

2.  Where  for  its  own  purposes  a  tele- 
phone company  employs  a  physician  to  take 
an  X-ray  picture  of  the  injury  of  an  em- 
ployee, who  protests  against  such  action  but 
finally  consents,  in  the  taking  of  which  pic- 
ture injury  results  to  the  employee,  the 
physician  is  the  agent  or  servant  of  the 
telephone  company,  and  the  rule  of  rtspon- 
deat  superior  applies.  Jones  v.  Tri-State 
Teleph.  &  Teleg.  Co.  40:  485,  136  N.  W.  741, 
118  Minn.  217.  (Annotated) 

3.  One  who,  at  the  request  of  a  con- 
ductor in  charge  of  a  freight  train,  an 
emergency  existing  reasonably  requiring 
such  assistance,  temporarily  assists  in  the 
work  of  the  carrier  in  the'  unloading  of  a 
safe  from  one  of  its  cars,  the  regular  crew 
not  being  reasonably  able  to  unload  same,  is, 
for  the  time  being,  the  servant  of  the  de- 
fendant and  entitled  to  the  same  protection 
as  any  other  servant,  St.  Louis  &  S.  F. 
R.  Co.  V.  Bagwell,  40:  xx8o,  124  Pac  320,  — 
Okla.  — .  (AnnoUted) 
Hours  of  labor. 

Equal  protection  and  privileges  as  to, 
see  Constitutional  Law,  7. 

Judicial  notice  as  to  connection  be- 
tween health  and  welfare  of  public 
and  limitation  of  hours  of  labor, 
see  Evidence,  1. 
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4.  That  individual  iiiBtances  exist  where 
women  are  not  injured  or  overworked  by 
being  kept  on  duty  in  a  hotel  for  more  than 
Usn  hours  does  not  render  invalid  a  law 
limiting  the  employment  of  women  in  such 
places  generally  to  that  period  of  time  per 
day.  People  v.  Elerding,  40:  893,  08  N.  S. 
082,  254  ni.  570. 

Dnty    to    employ    snttable   number   of 
servanta. 
Cure  of  error  in  instructions  as  to,  see 

Appeal  and  Error,  16. 
See  also  infra,  18. 

5.  A  master  cannot  be  held  liable  for  in- 
jury to  a  servant  merely  because  he  did 
not  have  a  sufBcient  number  of  men  to  do 
the  work  safely,  if  he. did  not  know,  or  the 
exercise  of  ordinary  prudence  would  not 
have  charged  him  with  knowledge,  that  the 
number  furnished  was  not  sufficient.  Rosin 
▼.  Danaher  Lumber  Co.  40:  9x3,  116  Pac. 
833,  63  Wash.  430.  (Annotated) 
Duty  as  to  place  and  appliances  gen- 
erally. 

Notice  to  master  of  custom  of  employee 
to  cross  tracks,  see  Notice,  1. 

Lack  of  guards  as  proximate  cause  of 
injury,  see   Proximate   Cause,  2. 

Right  of  section  hand  to  benefit  of  stat- 
ute requiring  crossing  signals,  see 
Railroads,  1. 
Question  for  jury  as  to  negligence, 
see  Trial,  3. 

6.  A  master  is  not  liable  for  injury  to  a 
servant  through  the  use  of  an  ordinary 
shovel  furnished  by  him,  the  round  wooder 
piece  at  the  top  of  the  handle  of  which  is 
cracked  so  that  it  revolves  on  the  iron  rod 
which  supports  it,  and  pinches  his  hand 
causing  a  wound  which  is  followed  by  blood 
poisoning.  Stirling  Coal  &  Coke  Co.  v. 
Pork,  40:  837,  131  S.  W.  1030,  141  Ky.  40. 

(Annotated) 

7.  It  is  the  duty  of  a  brick-making  com- 
pany which  mines  shale  by  means  of  a 
steam  shovel,  to  use  reasonaole  care  to  put 
the  rough  bank  produced  by  the  operation 
of  the  steam  shovel  in  a  condition,  and  to 
keep  it  in  a  condition,  which  will  render 
the  work  of  employees  necessarily  per- 
formed in  proximity  to  the  bank  reasonably 
safe  from  all  caving  naturally  to  be  antici* 
pated  in  consequence  of  '  the  excavation. 
Griffin  v.  Fred  on  ia  Brick  Co.  40:  xo88,  114 
Pac.  217,  84  Kan.  347. 

8.  A  mining  company  ia  not  excused 
from  liability  for  injury  resulting  from 
the  character  of  oil  used  in  its  mining 
operations,  by  the  mere  purchase  of  such 
oil  from  a  reputable  dealer,  relying  on  his 
statement  as  to  its  character;  but  in  addi- 
tion to  this  requirement  the  company  must 
make  such  reasonable  examination  and  in- 
spections as  in  practicable  by  a  prudent 
uan  under  similar  circumstances.  Parker 
V.  HaileyOla  Coal  Co.  40:  ziao,  122  Pac. 
632,. —  Okla.  — .  (Annotated) 

0.  A  street  railway  company  which  per- 
mits the  cars  of  other  companies,  operated 
under  direction  of  its  superintendent  and 
train  depatcher,  to  use  its  track,  is  answer- 
able to  one  of  its  employees  in  charge  of  a 
40  L.R.A.(N.S.) 


car  which  had  been  directed  to  pass  over 
a  certain  track,  for  the  negligence  of  em- 
ployees of  one  of  the  other  companies  in 
permitting,  under  direction  of  the  superin- 
tendent, cars  to  stand  on  such  track  with- 
out any  precautions  to  prevent  collision 
with  the  car  in  charge  of  such  employee. 
Central  Kentucky  Traction  Co.  v.  Miller, 
40:  X184,  143  S.  W.  750,  147  Ky.  110. 

10.  It  is  negligence  for  a  railroad  compa- 
ny to  make  a  Sying  switch  without  warning 
at  a  place  where  its  employees  are  accus- 
tomed to  cross  its  tracks  in  going  to  and 
from  their  meals,  at  a  time  when  they  may 
be  expected  to  be .  so  engaged.  Farris  v. 
Southern  R.  Co.  40:  ZX15,  66  S.  £.  457,  151 
N.  C.  483. 
Inspection. 

11.  A  master  is  not  liable  for  negligence 
in  failing  to  inspect  an  ammonia  tank  sold 
to  him  as  junk,  before  turning  it  over  to 
employees  to  be  broken  into  scrap,  so  as  to 
be  liaole  for  injuries  caused  by  the  escape 
of  gas  which  had  been  permitted  to  remain 
in  the  tank  when  the  employee  started  to 
work  upon  it.  Drew  v.  Western  Steel  Car  A 
Foundry  Co.  40:  890,  56  So.  005,  —  Ala. 
—  (Annotated) 

12.  A  cant  hook  designed  to  handle  logs, 
which  is  formed  of  a  long  handle  with  an 
iron  cuff  near  one  end,  to  which  is  fastened 
a  hook  which  grapples  and  turns  the  log 
when  the  handle  is  used  as  a  lever,  is  not 
a  simple  tool  within  the  rule  which  relieves 
the  master  from  the  duty  of  inspecting 
such  tools,  although  they  are  intended  for 
the  use  of  his  servant.  Parker  v.  W.  C. 
Wood  Lumber  Co.  40:  833,  54  So.  252,  — 
Miss.  — ,  (Annotated) 
liiablUty  to  Tolnnteers. 

13.  A  street  railway  company  is  not  lia- 
ble for  injury,  through  collision,  to  one  of 
its  conductors  who,  while  returning  home, 
after  being  relieved  from  duty  for  the  day, 
attempts  to  run  the  car  to  relieve  the  motor- 
roan  who  appears  to  be  ill,  if  the  latter  was 
not  so  ill  that  he  could  not  have  done  the 
work  himself  and  the  injury  would  not 
have  occurred  except  for  the  attempted  act. 
Central  Kentucky  Traction  Co.  v.  Miller,  40: 
1148,  143  S.  W.  760,  147  Ky.  110. 
Assumption  of  risk. 

Necessity,  of  instructions  as  to,  see 
Trial  6. 

Evidence  on  question  of  assumption  of 
risk,  see  Evidence,  20. 

Negativing  assumption  of  risk  in  ac- 
tion by  servant,  see  Pleading,  3. 

Question  for  jury  as  to,  see  Trial,  4. 

14.  A  servant  working  in  an  excavation 
assumes  the  risk  of  caving  of  banks  and  fall 
of  loose  materials  only  after  the  master  has 
used  reasonable  diligence  to  make  the  place 
reasonably  safe.  Griffin  v.  Fredonia  Brick 
Co.  40:  Z088,  114  Pac.  217,  84  Kan.  347. 

15.  A  member  of  a  bridge  gang  engaged 
in  unloading  piling  from  a  car  assumes  the 
risk  of  injury  from  standing  on  the  car  in 
front  of  a  pile  about  to  be  rolled  off  the  car, 
if  he  is  acting  within  the  scope  of  his  em- 
ployment in  being  there,  and  fullv  appreci- 
ates the  danger  of  that  method  of  working, 
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although  he  waa  under  direction  of  his 
foreman,  and  the  latter  is  negligent  in  giv- 
ing the  order  and  in  permitting  the  pile  to 
be  rolled  upon  him.  Bennett  y.  EvansYille 
&  T.  H.  R.  Ck).  40:  963,  96  N.  E.  700,  —  Ind. 

Contrlbntory  negligence. 

Question  for  jury  as  to,  see  Trial,  4. 

16.  An  employee  is  guilty  of  contribu- 
tory negligence  in  attempting  to  use  a  cant 
hook  containing  a  defect  of  which  he  knows, 
or  by  the  exercise  of  ordinary  care  ought 
to  have  known.  Parker  ▼.  W.  C.  Wood 
Lumber  Go.  40:  832,  54  So.  252,  —  Miss.  — . 
Fellow  servants  and  their  negligence. 

17.  An  operator  charged  with  the  duty 
of  connecting  and  disconnecting  an  electric- 
al current  from  wires  is  not  a  fellow  serv- 
ant of  a  lineman  whose  duty  is  to  work  on 
the  wires,  so  as  to  relieve  the  master  from 
liability  for  injury  to  the  latter  by  the  neg- 
ligence of  the  operator  in  turning  current 
on  a  wire  upon  which  he  was  at  work.  Mas- 
sy V.  Milwaukee  Electric  R.  &.  Light  Co. 
40:  814,  126  N.  W.  544,  143  Wis.  220. 

18.  A  shipowner  who  furnishes  sufficient 
men  safely  to  load  the  vessel  is  not  liable 
for  injury  to  a  laborer  working  in  the  hold, 
because  the  foreman  delegates  too  few  hands 
to  such  place  to  handle  the  material  sent 
down,  or  permits  too  much  to  go  down  at 
once  to  be  safely  handled  by  the  men  at 
work,  since  the  foreman  is,  with  respect  to 
such  details  of  the  work,  a  fellow  servant 
of  the  injured  employee.  Dair  v.  New 
York  &  Porto  Rico  S.  S.  Co.  40:  91S,  97  N. 
E.  711,  204  N.  Y.  841.  (Annotated) 

19.  The  fact  that  the  statute  requires 
break  throughs  for  air  to  be  made  every 
hundred  feet  as  the  work  progresses  in  a 
mine  does  not  prevent  the  mine  boss,  upon 
whom  the  performance  of  this  duty  is  spe- 
cifically imposed  by  another  section  of  the 
statute,  from  being  a  fellow  servant,  with 
respect  to  its  performance,  of  miners,  so 
as  to  relieve  the  operator  of  the  mine  from 
liability  for  injuries  sustained  by  a  miner 
on  account  of  the  negligent  performance  of 
this  duty.  Bralley  v.  Tidewater  Coal  & 
Coke  Co.  40:  945»  M  S.  E.  684,  66  W.  Va. 
278.  (Annotated) 
Master's  liability  for  acts  of  serrant  or 

Independent  contractor. 
Liability  of  carrier  for  assault  on  pas- 
senger, see  Carriers,  7. 

20.  A  railroad  company  is  liable  for  an 
assault  committed  in  the  freight  house  on 
a  consignee  of  freight,  by  a  delivery  clerk, 
because  the  consignee  complained  to  supe- 
rior officers  of  the  delivery  clerk's  delay  in 
making  deliveries.  Gassenbeimer  v.  West- 
ern R.  Co.  40:  998,  57  So.  718,  —  Ala.  — . 
Liability  of  servants. 

21.  A  servant  whose  duty  is  to  main- 
tain telephone  poles  in  safe  condition  can- 
not avoid  liability  for  injury  to  a  stranger 
through  the  fall  of  a  pole,  because  of  his 
negligence,  on  the  theory  that  he  was  guilty 
merely  of  nonfeasance.  Murray  v.  Cow- 
herd, 40:  617,  147  S.  W.  6,  148  Ky.  591. 
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MATERIALITY. 

Of  evidence,  see  Evideaoe,  20-29. 

MAXIMS. 

1.  Cujus  est  solum,  ejus  eat  nsqiie  ad 
coBlum.  Norton  v.  Rsjidolph,  40:  xag,  58 
So.  283,  —  Ala.  — 

2.  In  pari  delicto,  potior  est  conditio 
defendentis.  Baltimore  &  O.  R.  Co.  v. 
Howard  County  Comrs.  40: 1x7a,  73  AtL 
656,  111  Md.  176. 

3.  It  is  as  important  that  the  law  be 
certain  as  that  it  be  right.  Southern  Steel 
Co.  V.  Hopkins,  40:  464,  67  So.  11,  —  Ala. 

4.  Nemo  debet  bis  vexari  pro  eadem 
causa.    Cook  v.  Cook,  40:  83,  74  S.  E.  639. 

—  N.  C.  — . 

5.  Qui  facit  per  alium,  facit  per  se. 
A.  B.  Farquhar  Co.  v.  De  Haven,  40:  956, 
75  S.  E.  65,  —  W.  Va.  — . 

6.  Res  ipsa  loquitur.  Jonea  ▼•  Tri- 
State  Teleph.  &  Teleg.  Co.  40:  485,  136  N. 
W.  741,  118  Minn.  217. 

7.  Respondeat  superior.  Jones  ▼.  Tri- 
State  Teleph.  &  Teleg.  Co.  40:  485,  136  N. 
W.  741,  118  Minn.  217. 

8.  Salus  populi  suprema  est  lex.  Shep- 
ard  V.  Seattle,  40: 647,  109  Pae.  1067,  59 
Wash.  363. 

9.  Sic  utere  tuo  ut  alienum  non  Isedas. 
Hyde  v.  Minnesota,  D.  &  P.  R.  Co.  40:  48, 
136  N.  W.  92,  —  S.  D.  — ;  Norton  v.  Ran- 
dolph, 40:  129,  68  So.  283,  —  Ala.  — ;  Mar- 
tin V.  Schwettley,  40:  160,  136  N.   W.   218, 

—  Iowa,  — ;    Shepard  v.   Seattle,   40:  647, 
109  Pac.  1067,  69  Wash.  363. 

10.  Volenti  non  fit  injuria.  Old  Domin- 
ion Copper  Min.  k  S.  Co.  v.  Bigelow,  40: 
314,  89  N.  E.  193,  203  Mass.  159. 

MATHSjlf. 

Sufficiency  of  evidence  to  sustain  eon- 

▼iction,  see  Evidence,  33. 
Sufficiency  of  verdict,  see  Trial,  8. 

Carbolic  acid  is  an  "instrument" 
within  the  meaning  of  a  statute  providing 
for  the  punishment  of  disfiguring  another 
by  means  of  a  knife  or  other  instrument. 
Lee  ▼.  State,  40:  X132,  148  S.  W.  567,  — 
Tex.  Crim.  Rep.  — w  (Annotated) 

MHilTIA. 

Trial  of  member  of,  see.  Courts  Martial. 

MINB  BOSS. 

As  fellow  servant^  see  Master  and  Serv- 
ant, 19. 

MINSS. 

Evidence  on  question  of  value  of,  see 

Evidence,  25. 
Injury  to  employee  in,  see  Master  and 
'      Servant,  8. 
Who  are  fellow  servants  in,  see  Master 

and  Servant,  19. 

1.  One  who  asserts  his  right  to  a  min- 
eral claim  by  adverse  possession  must  show 
compliance  with  the  statute  in  the  matter 
of  discovery  and  the   performance   of   the 
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amitiftl  Mceismeot  work,  and,  before  he  can 
acquire  a  patent  therefor,  must  also  show 
that  he  has  done  the  required  amount  of 
work  on  such  claim  to  entitle  him  to  a  pat- 
eat  therefor.  Humphreys  v.  Idaho  Gold 
Mises  Development  Co.  40:  8x7,  120  Pac. 
823^  21  Idaho,  126.  (Annotated) 

2.  Under  U.  S.  Rev.  Stat,  i  2332,  pro- 
viding that  when  a  mining  claim  has  beeu 
held  and  worked  for  a  period  equal  to  the 
time  prescribed  by  the  local  limitation 
statute  for  mining  claims,  evidence  of  such 
poeaession  shall  l^  sufficient  to  establish  a 
ri£^ht  to  a  patent,  the  claimant  is  relieved 
of  the  necessity  of  making  proof  of  posting, 
and  recording  a  notice  of  location,  and 
such  other  proofs  as  are  usually  furnished 
by  the  county  recorder.  Humphreys  v. 
Idaho  Gold  Mines  Development  Co.  40:  8x7, 
120  Pac.  823,  21  Idaho,  126. 

3.  A  grantee  of  coal  in  place,  with  li- 
cense irrevocable  to  mine  and  remove  it, 
has,  until  the  coal  is  all  removed  from  the 
land  granted,  the  right  to  use  the  space 
created  by  the  removal  of  coal  to  move 
coal  mined  on  his  adjoining  land  aeross  the 
land  of  the  grantor  to  a  shaft  where  it  is 
brought  to  the  surface.  Schobert  v.  Pitts- 
burg Coal  &  Min.  Co.  40:  8a6,  98  N.  B.  945, 
254   111.  474.  (Annotated) 


MDfORITT. 

Action   by  minority   stockholders, 
Corporations,  18. 


MINORS. 

See  Infants. 

MORPHINE. 

Wife's  right  of  action  for  sale  of,  to 
husband,  see  Husband  and  Wife, 
S,  4. 

MORTGAGE. 

Effect  of  judgment  against  husband  in 
proceeding  to  which  wife  is  not  a 
party  in  subsequent  action  to  en- 
force mortgage  which  she  had  giv- 
en as  husband's  surety,  see  Judg- 
ment, 10. 

1.  Where  a  loan  is  made  to  a  vendee 
with  which  to  complete  the  payment  of  the 
purchase  price  of  land,  and  two  mortgages 
taken  to  secure  the  same,  a  finding  that 
both  are  purchase-money  mortgages  is  war- 
ranted, notwithstanding  the  one  was  taken 
to  the  lender,  and  the  other  to  his  agent 
for  the  part  of  the  interest  due  him  as  com- 
mission. Marin  v.  Knox,  40:  272,  117  Minn. 
428,  136  N.  W.  16.  (AnnoUted) 

2.  Where  a  mutual  agreement  is  made 
between  a  vendor  in  a  contract  to  convey 
land,  the  vendee  therein,  and  a  third  par- 
ty, each  of  whom  resides  in  a  different 
state  and  at  great  distances  from  each  oth- 
er, that  the  vendee  is  to  obtain  money  to 
pa^  part  of  the  balance  of  the  purchase 
pnoe  from  such  third  party,  securing  the 
same  by  a  first  mortgage  upon  the  land, 
the  vendor  to  take  a  second  mortgage  for 
the  remainder  of  the  purchase  price,  and 
pursuant  to  such  agreement  the  deed  and 
40  L.R.A.(N.S.) 


mortgages  are  executed  and  delivered,  it 
constitutes  but  one  transaction,  although 
the  documents  may  not  have  been  delivered 
on  the  same  day,  and  although  the  mort- 
gage to  the  third  party  may  have  been  re- 
corded before  the  one  to  the  vendor  was 
acknowledged.  Marin  v.  Knox,  40:  aya,  136 
N.  W.  15,  117  Minn.  428. 
Priority. 

Priority  of  lien  of  mortgagee  for  taxes 
paid  over  widow's  dower  interest, 
see  Dower. 
-    Priority  as  to  local  improvement  as- 
sessment, see  Public  Improvements, 
3,  4. 
8.  One    advancing    money    to    redeem 
from  a  foreclosure  sale  under  a  purchase- 
money  mortgage  on  a  homestead  is  entitled 
to  priority  over  the  homestead  rights,  al- 
though they  are  not  expressly  released  in 
the  mortgage  given  to  secure  such  advance, 
where  it  discloses  an  intention  to  effect  the 
release.    Powers  v.  Pense,  40:  785,  128  Pac. 
925,  —  Wyo.  — . 

4.  Where  a  mutual  agreement  is  made 
between  a  vendor  in  a  contract  to  convey 
land,  the  vendee  therein,  and  a  third  party, 
six  years  after  the  contract  for  sale  was 
entered  into,  that  the  vendee  is  to  obtain 
money  to  pay  part  of  the  balance  of  the 
purchase  price  from  such  third  party,  se- 
curing the  same  by  a  first  mortgage  upon 
the  land,  the  vendor  to  take  a  second  mort- 
gage   for   the   remainder   of   the    purchase 

Srice,  and  pursuant  to  such  agreement  the 
eed  and  mortgages  are  executed  and  deliv- 
ered, such  mortgages  are  purchase-money 
mortgages,  and  the  lien  thereof  superior 
to  that  of  a  judgment  obtained  against 
the  vendee  prior  to  the  delivery  of  said 
mortgages.  Maiin  v.  Knox,  40: 272,  136 
N.  W.  15,  117  Minn.  428. 
Sale;  rights  of  purchaser. 

Claim  for  unliquidated  damages  as 
ground  for  injunction  against  sale 
of  land  under,  see  Injunction,  6. 

5.  One  who  takes  possession  of  real 
estate  under  mesne  conveyances  from  a  pur- 
chaser at  a  void  foreclosure  sale  of  a  valid 
mortgage  is  entitled  to  all  of  the  rights 
of  a  mortgagee  in  possession.  Kaylor  v. 
Kelsey,  40:  839,  136  N.  W.  64,  —  Neb.  — . 

(Annotated) 

6.  Where  a  valid  mortgage  has  been 
foreclosed,  even  though  the  foreclosure  pro- 
ceedings were  void,  neither  the  mortgagor 
nor  a  person  claiming  under  him  will  be 
permitted  to  assail  the  title  acquired 
through  the  foreclosure  proceeding,  with- 
out offering  to  pay  the  amount  of  the  de- 
cree and  interest.  Kaylor  v.  Kelsey,  40: 
839,  136  N.   W.  54,  —  Neb.  — . 

7.  A  sale  under  a  power  in  a  mortgage 
will  not  be  set  aside  because  the  mortgagee 
insisted  on  cash  and  furnished  the  money  to 
the  buyer  to  comply  with  his  bid,  if  he 
acted  in  good  faith,  the  bid  was  reasonable, 
and  the  mortgagee  did  nothing  to  prevent 
the  mortgagor  from  raising  the  money  or 
bidding  at  the  sale.  Lipsohn  v.  Goldstein, 
40:  627,  98  N.  E.  703,  212  Mass.  144. 

(Annotated) 
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MORTGAaEE  tN  POSSESSION— NEGLIGENCE. 


MORTGAGEE  IN  POSSESSION. 

See  Mortgage,  6. 

MOVING  PICTURE  SHOW. 

Delegation  of  power  to  license  opera- 
tors of  moving  picture  macnine, 
see    Constitutional    Law,    1. 

Discrimination  in  statute  as  to  licens- 
ing operators  of  moving  picture 
machines,  see  Constitutional  Law, 
3,  4. 

Denial  of  due  process  by  statute  as 
to  license  of  operator  of  machine, 
see  Constitutional  Law,  8. 

Jurisdiction  of  justice  of  the  peace  in 
violation  of  statute  regulating,  see 
Justice  of  the  Peace. 

Title  of  statute  regulating,  see  Statutes, 
4. 

MVNIOIPAIi  CORPORATIONS. 

Right  of  municipality  held  liable  for 
injury  to  recover  over  against  per- 
son primarily  responsible,  see  Con- 
tribution and  Inaemnity,  1-3. 

Judicial  review  of  acts  of,  see  Courts, 
4-6. 

Failure  of  person  injured  to  give  notice 
thereof  as  bar  to  action  for  his 
death  occurring  after  time  for  giv- 
ing notice  has  expired,  see  Death. 

Estoppel  to  question  validity  of  annex- 
ation of  land  to  city,  see  Estoppel, 
4. 

Liability  for  defects  or  obstructions  in 
street,  see  Highways,  SS-7. 

Power  to  forbid  treating  in  saloons, 
see  Intoxicating  Liquors. 

License  from,  see  License. 

Mandamus  to  compel  issue  of  permit 
for  brick  kiln  in  violation  of  ordi- 
nances, see  Mandamus,  3. 

School  tax  as  tax  for  municipal  pur- 
pose, see  Schools. 

1.  The  objection  that  the  property  of 
one  who  is  seeking  to  compel  a  water  com- 
pany to  furnish  him  with  water  is  not 
within  the  citv  limits  on  account  of  the 
fact  that  a  strip  of  land,  not  a  part  of  the 
city,  lies  between  the  city  and  the  addition 
in  which  the  plaintiff's  property  is  situated, 
is  not  tenable  where  a  statute  in  force  at 
the  time  of  the  addition  provided  that  ter- 
ritory shall  be  regarded  as  contiguous  not- 
withstanding a  strip  or  parcel  of  land  may 
be  or  lie  between  such  territory  and  the 
corporate  limits.  Hatch  v.  Consumers'  Co. 
40:  263,  104  Pac.  670,  17  Idaho,  204. 

2.  An  ordinance  forbidding  treating  in 
saloons  is  not,  because  it  makes  regulations 
and  restrictions  upon  the  sale  of  intoxicat- 
ing liquor,  an  amendment  to  existing  ordi- 
nances regulating  such  traffic,  so  that  it 
must  be  passed  as  an  amendment  rather 
than  as  an  original  ordinance.  Tacoma  v. 
Keisel,  40:  757,  124  Pac.  137,  68  Wash.  685. 

3.  A  municipal  corporation  may  require 
a  written  permit  from  the  city  health  com- 
missioners for  the  location  within  its  limits 
of  a  hospital  for  the  treatment  of  insanity 
and  other  mental  diseases.  Shepard  v.  Se- 
40  L.R.A.(N.S.) 


attle,  40:  647,  109  Pac.  1067,  59  Wash.  363. 
Power  as  to  nuisances. 

Review  by  courts  of  action  of  munie- 
ipality  as  to  nuisance,  see  Courts, 
4,  6. 

4.  An  ordinance  prohibiting  the  erec- 
tion of  brick  kilns  in  the  corporate  limits, 
by  a  city  that  has  charter  power  to  make 
and  enforce  the  necessary  police  reflations 
and  regulate  the  erection  of  all  baildings 
and  other  structures  within  the  corporate 
limits,  is  valid  as  against  an  action  in  man- 
damus to  compel  the  city  building  inspec- 
tor to  issue  a  permit  in  violation  theneof, 
in  the  absence  of  a  showing  that  the  enact- 
ment was  an  unreasonable  and  arbitrary 
invasion  of  individual  rights  under  the 
guise  of  police  regulations.  State  ex  rel. 
Krittenbrink  v.  Withnell,  40:  898,  135  N. 
W.  876,  —  Neb.  — .  (AnnoUted) 

6.  An  ordinance  declaring  use  of  prop- 
erty to  be  a  nuisance  does  not  make  it  so 
unless  it  is  in  fact  so,  or  is  embraced  with- 
in the  common-law  or  statutory  idea  of 
a  nuisance.  And  no  authority  to  remove 
or  abate  is  derived  from  the  ordinance  de- 
claring it  a  nuisance.  Shreveport  v.  Leider- 
krantz  Soc.  40:  75,  68  So.  578,  130  La.  80&. 

6.  A  private  bowling  alley  cajmot  be 
singled  out  by  a  common  council  and  de- 
clared to  be  a  nuisance,  until  after  a  fnll 
hearing  of  both  parties  has  been  had. 
Shreveport  v.  Leiderkrantz  Soc.  40:  75,  58 
So.  578,  130  La.  802. 

7.  Municipal  authorities  may  declare 
an  existing  hospital  within  its  limits  for 
the  treatment  of  insanity  or  other  mental 
diseases  to  be  a  public  nuisance,  unless  prop- 
erty owners  situated  within  200  feet  of  the 
buildings  consent  to  its  location  and  main- 
tenance. Shepard  v.  Seattle,  40:  647,  109 
Pac.  1067,  69  Wash.  363.  (Annotated) 

HUSIO  AGENCY. 

Libel  of,  see  Libel  and  Slander,  1,  2. 

MUTUAIi  INSURANCE  COMPANY. 

Jurisdiction  of  equity  of  action  by  re- 
ceiver to  enforce  liability  of  mem- 
bers, see  Equity,  3. 

When  suit  to  recover  assessments  from 
members  of  mutual  insurance  com- 
pany is  barred,  see  Limitation  of 
Actions,  4. 

NEOIilGKNCE. 

In  use  of  automobile,  see  Automobiles. 

Of  carrier,  see  Carriers. 

Federal  court  following  state   decision 

as  to  liability  for  injury   to   chil- 
dren, see  Courts,  13. 
Measure    of    damages    for    negligence 

causing  personal  injury  or  death, 

see  Damages,  4-6. 
Matters  peculiar  to  action  for  death, 

see  Death. 
Presumption  and  burden  of  proof  as  to, 

see  Evidence,  6. 
Evidence   as  *to,   under   pleadings,   ees 

Evidence,  34. 
In  serving  unfit  food,  see  Food,  1. 


NEGOTIABILITY—NOTICE. 


Injury  to  child  on  highway  by  hot 
water  discharged  into  gutter,  see 
Highways,  5. 

Injury  to  child  playing  on  building 
material  in  street,  see  Highways, 
6. 

Action  by  wife  for  personal  injury  to 
husband,  see  Husband  and  Wife,  1. 

Negligent  delay  in  sending  in  applica- 
tion for  insurance,  see  Insurance, 
1. 

Joint  liability  in  case  of,  see  Joint 
Creditors  and  Debtors. 

Of  master  or  servant,  see  Master  and 
Servant. 

Pleading  as  to,  see  Pleading,  3. 

Amendment  of  pleading  in  action  for, 
see  Pleading,  1. 

Proximate  cause  of  injury  by,  see  Prox- 
imate Cause. 

Of  railroad,  see  Railroads. 

In  operation  of  street  railway,  see 
Street  Railways. 

1.  A  railroad  company  is  not  liable  for 
the  death  of  a  boy  whose  companion,  while 
with  him  at  its  station  for  a  proper  pur- 
pose, had  picked  up  a  torpedo  carelessly 
dropped  from  a  train,  carried  it  to  his  home 
and  kept  it  a  number  of  days,  and  then  with 
his  assistance  attempted  to  explode  it,  with 
a  fatal  result  to  him,  since  it  was  not 
bound  to  anticipate  such  a  result  of  its 
carelessness.  Jacobs  v.  New  York,  N.  H. 
&  H.  R.  Co.  40:  41,  98  N.  E.  688,  212  Mass. 
96. 

On  highway. 

In  use  of  automobiles,  see  Automobiles. 
As  to  defects  in  highways,  see  High- 
ways, 2-7. 

2.  The  owner  of  a  wagon,  who,  at  a 
curve,  drives  into  a  space  between  a  street 
car  track  and  the  curb,  so  narrow  that 
the  wagon  will  be  hit  by  the  overhang  of 
a  car  attempting  to  round  the  curve  at  a 
time  when  a  car  must  pass  the  wagon 
while  there,  is  liable  for  the  resulting  in- 
jury in  case  the  wagon  is  hit  by  a  car  and 
driven  against  a  pedestrian  on  the  side- 
walk. Bryant  v.  Boston  Elevated  R.  Co. 
40:  133,  98'  N.  E.  587,  212  Mass.  62. 
Contributory. 

Person  injured  by  automobile,  see  Auto- 
mobile, 3. 

As  to  injuries  from  defects  in  high- 
ways, see  (Highways,  7. 

Of  employee,  see  Master  and  Servant, 
16. 

Necessity  of  pleading,  see  Pleading,  6. 

On  railroad  track  or  right  of  way,  see 
Railroads,  4,  5. 

On  crossing  railroad  track,  see  Rail- 
roads, 4. 

Question  for  jury  as  to  possibility  of 
avoiding  injury  after  discovering 
person's  peril,  see  Trial,  2. 

3.  A  child  four  years  of  age  cannot 
be  charpfed  with  contributory  negligence. 
Palermo  v.  Orleans  Ice  Mfg.  Co.  40:  671, 
68  So.  589,  130  La.  833. 

4.  Where  owing  to  an  accident  to  the 
boiler  in  a  manufacturing  plant  hot  water 
40  L.R.A.(N.S.) 


flowed  therefrom  into  1 
a  child  four  years  of  1 
was  injured,  the  paren* 
not  be  charged  with  con 
in  permitting  it  to  be  < 
ins  his  residence. .  Pal« 
Mfg.  Co.  40:  67Z1  58  S> 

NEGOTIABIIilTY. 

Of  bills  or  notes,  i 
2. 

NBGOTTABIiS  INSTI 

See  Bills  and  Nob 

VTEW  TRIAIi. 

1.  The  power  of  tl 
new  trial  to  correct  e 
covers  is  not  destroyed  1 
ing  the  making  of  moti 
parties  aggrieved  by  rul 
V.  De  Vail,  40:  291,  1] 
493. 

2.  A  court  of  genei 
set  aside  a  judgment  ai 
for  reasons  not  stated 
though  the  statute  pro\ 
may  be  granted  on  mot 
grieved  for  specified 
affecting  the  substant 
party.  De  Vail  v.  De 
Pac.  843,  60  Or.  493. 

3.  A  conviction  wi 
to  enable  accused  to  pic 
since  such  plea  must  b 
on  the  merits.    Lee  v. 
S.  W.  567,  —  Tex.  Crii 

4.  Failure  to  state 
lenging  a  talesman  wh 
his  relationship  to  a  8t< 
stock  company  affectec 
which  accused  is  on  tr 
setting  up  the  ground 
support  of  a  motion  fc 
V.  United  States,  40:  < 
361. 

NOISE. 

Right  to  recover  1 
proceedings,  8< 

NONWAIVBR  A6RI 

Of  bankrupt  and  : 
erty  with  insi 
Bankruptcy,  1 

NOTICE. 

What  law  govemi 
dishonor  of  1 
Laws,  3. 

Failure  of  person  i 
tory  notice  to 
for  his  death 
for  notice  hai 

Evidence  of,  see  E 

Of  location  of  mil) 
2. 

Of   assessment   fo 

1.  A  railroad  com 
with  notice  of  a  cusi 
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NUISANCES— PARTIES. 


which  has  continued  for  six  months,  to 
cross  its  yards  to  save -time  in  going  to  and 
from  their  meals.  Farris  v.  Southern  R. 
Co.  40:  1 115,  66  S.  E.  467,  151  N.  C.  483. 
Imputed. 

Imputing  to  bank  knowledge  of  general 

manager,  see  Banks,  2. 
Who  is  agent  for  purpose  of  receiving 
notice,  see  Principal  and  Agent,  1. 

2.  The  knowledge  as  to  the  forgery  of 
an  indorsement  on  a  draft  gained  by  an 
agent  with  authority  "to  try  and  collect" 
the  amount  of  it  from  the  one  perpetrating 
the  forgery  is  that  of  the  principal  so  as 
to  estop  him  from  looking  to  the  bank 
which  cashed  the  draft,  if  notice  of  the 
forgery  is  not  given  it  until  after  it  has 
parted  with  the  securities  from  which  it 
might  otherwise  have  protected  itself. 
Brown  v.  People's  Nat.  Bank,  40:  657,  136 
N.  W.  606,  —  Mich.  — . 

3.  Knowledge  by  one  of  the  ofiScials  of 
a  bank,  acquired  in  a  capacity  other  than 
as  its  representative,  relating  to  infirmity 
in  commercial  paper  offered  for  discount, 
is  not  notice  to  the  bank,  when  that  official 
is  also  an  officer  of  the  corporation  seeking 
the  discount,  and  has  an  interest  in  the 
transaction  so  adverse  to  the  bank  that  the 
reasonable  presumption  is  that  he  would 
not  communicate  the  knowledge  to  it. 
American  Nat.  Bank  v.  Ritz,  40:  2561  74 
S.  E.  679,  —  W.  Va.  — . 

4.  The  knowledge  of  promoters  of  a 
corporation,  who  own  all  its  issued  stock, 

,when  they  ratify  the  purchase  of  property 
by  the  corporation  from  them,  of  the  details 
of  the  purchase,  does  not  bind  the  corpora- 
tion. Old  Dominion  Copper  Min.  &  Smelt- 
ing Co.  V.  Bigelow,  40:  314,  89  N.  E.  193, 
203  Mass.  159. 

NUISANCES. 

Review  by  courts  of  municipal  action 
as  to,  see  Courts,  4,  6. 

Municipal  regulations  as  to,  see  Munic- 
ipal Corporations,  4-7. 

1.  A  bowling  alley  is  a  recognized 
legitimate  place  of  amusement,  .and  its  ordi- 
nary use  cannot  be  interfered  with  by  con- 
demning it  as  a  nuisance  per  se.  Shreve- 
port  V.  Leiderkrantz  Soc.  40:  75,  58  So.  578, 
130  La.  802.  (Annotated) 

2.  A  fence  20  feet  high  is  not  a  nuisance 
merely  because  it  excludes  the  light  and 
air  from  the  rooms  of  the  adjoining  build- 
ing of  a  neighbor,  and  is  liable  to  be 
blown  against  the  house,  to  its  injury.  Nor- 
ton ▼.  Randolph,  40:  129,  58  So.  283,  — 
Ala.  — . 

OATH. 

Perjury  in  taking  false  oath,  see  Per- 
jury. 

OCCUPANCY. 

Of  insured  premises,  see  Insurance,  5. 

OCCUPATION  TAX. 

S"e  Li^c'Tiac. 
40  Iv.R.A.(N,S.) 


OFFICERS. 

Of  bank,  see  Banks,  1,  2. 

Of  corporation,  see  Corporations,  1, 1 

Of  insurance  company,  see  Insunnee, 

Mandamus  to,  see  Mandamus. 

OIIj. 

Criminal    liability    for   selling  oil  ia 

Tiolation  of  terms  of  statute,  see 

Criminal  Law,  1. 
Injury  to  servant  from  use  of  improper 

oil  in  mine,  see  Master  and  Serr- 

ant,  8. 

OliEOMABGABIN. 

See  Food. 

OMITTED  PROPERTY. 

Assessment  of,  see  Taxes,  1-4. 

OPERA  HOUSE. 

Libel  of  persons  running  exdusive 
a^ncy  to  secure  talent  for,  see 
Libel  and  Slander,  1,  2. 

OPINIONS. 

As  evidence,  see  Evidence,  11-13. 

ORDINANCES. 

See  Municipal  Corporations. 

PARENT  AND  CHIIiD. 

Custody  of  child,  see  Infants. 
Kidnapping    of    child   by    parent,    see 

Kidnapping. 
Negligence  of  parents  contributing  to 

injury  of  child,  see  Negligence.  4. 

That  a  father  has  driven  his  minor 
child  from  home,  and  permitted  it  to  enjov 
its  own  earnings,  does  not  relieve  him  from 
liability  for  its  burial  expenses.  P.  J. 
Huneycutt  &  Co.  ▼.  Thompson,  40:  488,  74 
S.  E.  628,  —  N.  C.  — .  (AnnoUted) 

PARK  STRIPS. 

Right  of  municipalitgr  to  maintain  in 
highway,  see  Highways,  1. 

As  obstruction  or  nuisance,  see  High- 
ways, 3. 

Liability  for  injury  caused  by  obstnie- 
tion  of,  see  Highways,  4. 

PAROL  CONTRACTS. 

See   Contracts,   l-3« 

PARTIES. 

Action  by  wife,  see  Husband  and  Wife, 
1-t4. 

First  raising  question  as  to  misjoinder 
on  appeal,  see  Appeal  and  Error. 
13. 

Injunction  suit  by  taxpayer,  see  In- 
junction, 8. 

Description  of  party  in  writ,  see  Writ 
and  Process. 

Where  a  contract  of  insaranoe  is 
taken  out  by  a  partnership  composed  of 
several  members  and  the  administrator  of 
a  deceased  member,  who  continued  th« 
shar?   and   assets   of   his   decedent    in   th^ 
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partnership,  the  firm  business  going  on  in 
the  firm  name  as  before,  on  a  building 
owned  by  the  partnership,  the  legal  title  to 
which  is  in  the  members  and  the  heirs  of 
the  deceased  mem))er,  it  is  not  a  misjoinder 
of  plaintiffs  for  the  administrator  to  join 
the  other  members  in  a  suit  in  the  name 
of  all,  as  partners,  on  the  policy  to  re- 
cover the  loss  from  destruction  of  the  house 
by  fire.  Scott  ▼.  Dixie  F.  Ins.  Co.  40:  153, 
74  S.  E.  659,  —  W.  Va.  — . 

PARTNERSHIP. 

Insurance  of  partnership  real  estate, 
see  Insurance,  3,  4. 

Joinder  of  parties  in  action  on  policy 
of  insurance,  see  Parties. 

Describing  defendant  in  summons  as 
corporation  instead  of  copartner- 
ship, see  Writ  and  Process. 

PAYMENT. 

Account  books  as  evidence  of,  see  Evi- 
dence, 9. 

PEDDIiERS. 

Class  legislation  as  to,  see  Constitu- 
tional Law,  6,  6. 

Review  by  courts  of  discretion  of 
municipality  in  taxing,  see  Courts, 
5. 

License  of,  see  License,  &-8;  Statutes, 
ji. 


PENALTIES. 

For  making  false  statement  as  to  in- 
ability to  mark  ballot,  see  Elec- 
tions, 2. 

PEREMPTORY   CHALLENGE. 

See  Jury,  6,  7,  8. 


1.  To  bring  one  within  a  statute  mak- 
ing guilty  of  perjury  every  person  who 
shall  knowingly  swear  falsely  concerning 
any  matter,  he  must  make  a  statement 
under  the  sancity  of  an  oath  administered 
by  some  qualified  ofiicer  having  authority  to 
administer  the  oath  in  the  particular  pro- 
ceeding or  investigation  in  which  the  state- 
ment is  made.  State  v.  Dallagiovanna,  40: 
949,  124  Pac.  209,  —  Wash.  — . 

2.  That  a  committee  of  a  common  coun- 
cil is  acting  under  authority  to  investigate 
and  probe  charges  made  by  the  acting 
mayor  does  not  show  that  the  matter  under 
investigation  is  within  the  jurisdiction  of 
the  council,  so  as  to  render  an  oath  taken 
by  a  witness  appearing  before  it  one  "re- 
quired by  law,"  within  the  meaning  of  a 
statute  empowering  the  officer  before  whom 
it  was  taken  to  administer  such  oath,  and, 
therefore,  violation  of  the  oath  does  not 
necessarily  come  within  a  statute  making 
every  person  who  shall  swear  falsely  guilty 
of  perjury.  State  v.  Dallagiovanna,  40: 
249,   124  Pac.   209,  —  Wash.  — . 

(Annotated) 
40  L.R,A.(N.S.) 


PERSONAL  INJURIES. 

Prejudicial  error  in  admission  of  evi- 
dence in  action  for,  see  Appeal  and 
Error,  20. 

Measure  of  damages  for,  see  Damages, 
4-6. 

By  defect  or  obstruction  in  street,  see 
Highways. 

To  employees  generally,  see  Master  and 
Servant. 

Pleading  in  action  for,  see  Pleading,  3. 

Amendment  of  pleading  in  action  for, 
see  Pleading,  1. 

On  railroad  track,  see  Railroads. 

On  street  car  tracks,  see  Street  Rail- 
ways. 

In  general,  see  Negligence. 

PETITION. 

In  condemnation  proceedings,  see  Emi- 
nent Domain,  7. 
Of  plaintiff,  see  Pleading,  2-4. 

PHYSICIANS  AND  SURGEONS. 

Liability  of  master  for  negligence  of 
physician  employed  for  injured 
servant,  see  Master  and  Servant, 
2. 

• 

PLEADING. 

Who  may  complain  of  order  withdraw- 
ing issue,  see  Appeal  and  Error,  4. 

Review  of  discretion  in  striking  amend- 
ment, see  Appeal  and  Error,  8. 

Reversible  error  as  to,  see  Appeal  and 
Error,  19. 

Evidence  admissible  under,  see  Evi- 
dence, 34. 

Variance  between  pleading  and  proof, 
see  Evidence,  35,  36. 

Conclusiveness  of  ruling  on  demurrer, 
see  Judgment,  6. 

Amendment. 

Review  of  discretion  as  to  amendment, 
see  Appeal  and  Error,  8,  9. 

Amendment  to  correct  misdescription 
of  party,  see  Judgment,  2. 

1.  The  Federal  court  may,  after  the 
conclusion  of  the  evidence,  permit  the 
amendment  of  a  declaration  in  an  action 
to  recover  damages  for  negligent  injuries, 
so  48  to  charge  negligent  maintenance  of 
a  dangerous  condition  as  shown  by  the  evi- 
dence, rather  than  dangerous  creation  of 
it.  Snare  &  Triest  Co.  v.  Friedman,  40: 
367,  169  Fed.  1,  94  C.  C.  A.  369. 
Declaration  or  complaint. 

In  condemnation  proceedings,  see  Emi- 
nent Domain,  7. 

2.  While  the  prayer  is  no  part  of  the 
petition,  and  does  not  limit  or  measure  the 
right  of  recovery,  it  may  be  consider^M  in 
determining  the  relief  actually  sought  by 
the  pleader.  Rochester  v.  Wells,  Fargo,  A 
Co.  Express,  40:  X095,  123  Pac.  729,  —  Kan. 

8.  An  allegation  in  a  complaint  by  a 
servant  seeking  damat^es  for  personal  in- 
juries alleged  to  have  been  caused  by  the 
negligence  of  his  master,  that  he  was  in 
the  use  of  (}ue  care  aqd  caution,  does  Qot 
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PROCESS. 

See  Writ  and  Process. 

PROFIT  A  PRENDRE. 

Hunter's  license,  see  Game  and  Game 
Laws. 

PROFITS. 

Loss  of,  as  element  of  damages,  see 
Damages,  7.  * 

PROMOTERS. 

Conflict  of  laws  as  to  liability  of,  see 
Conflict  of  Laws,  5. 

Joint  liability  of,  see  Joint  Creditors 
and  Debtors,  2. 

Laches  for  seeking  accounting  from 
illegal  proflts,  see  Limitation  of 
^   Actions,  1. 

Limitation  of  time  for  suit  against 
promoters  to  recover  illegal  profits, 
see  Limitation  of  Actions,  2. 

Of  corporation  generally,  see  Corpora- 
tions, 3-10. 

PROOFS  OF  LOSS. 

Waiver  of  condition  in  insurance  policy 
requiring,  see  Insurance,  10. 

PROXIMATE  CAUSE. 

1.  The  transportation  by  a  carrier  of  a 
car  loaded  with  spirits,  with  one  package 
broken  and  leaking,  and  the  tender  of  it 
to  the  consignee  in  that  condition,  is  not 
the  proximate  cause  of  loss  of  the  spirits 
by  fire  after  they  had  been  delivered  to  the 
consignee,  but  before  they  were  removed 
from  the  car,  if  the  consignee  was  notified 
of  the  facts,  and  accepted  the  delivery  with 
the  package  in  bad  condition,  since  the  neg- 
ligence of  the  carrier  was  waived.  Roth- 
child  Bros.  V,  Northern  P.  R.  Co.  40:  773, 
123  Pac.  1011,  68  Wash.  527. 

2.  Negligently  leaving  unguarded  the 
cogs  in  a  horse-power  cornsheller  is  the 
proximate  cause  of  injury  to  an  employee 
who,  while  working  near  it,  slipped  from 
a  wagon,  and,  upon  striking  the  ground, 
threw  out  his  hand  to  steady  himself  and 
was  caught  in  the  cogs.  Bales  v.  McCon- 
nell,  40:  940y  112  Pac.  978,  27  Okla.  407. 

(Annotated) 

PTOMAINE  POISONING. 

Measure  of  damages  for  serving  unfit 
food  causing,  see  Damages,  5. 

PUBMC  IMPROVEMENTS. 

Hight  of  foreign  corporation  which  has 
not  complied  with  conditions  as  to 
right  to  do  business  in  state  to 
enforce  paving  assessments,  see 
Corporations,  16,  16. 

Tlacing  park  stripe  in  highways,  see 
Highways,   1. 

1.  A  provision  in  a  statute  relating  to 
the  establishment  and  maintenance  of  high- 
ways outside  of  cities  and  villages,  that  ons 
fourth  the  cost  of  such  highways  shall  be 
assessed  on  land  specially  benefited  thereby, 
is  valid  under  a  constitutional  provision 
40  L.R.A.(N.S.) 


that  taxes  shall  be  uni] 
class   of   subjects,   but 
legislature  to  authorize 
tions   to   lay   and    colk 
local    improvements,    u] 
fited  thereby,  without 
uation.     Murray  v.  Sm 
W.  6,   117  Minn.  490. 
Property  subject  to  a 

2.  Where  the  righl 
road  company  held  for 
a  roadbed  and  to  prov 
of  tracks  which  the  f 
company  may  require, 
two  streets  of  a  munici] 
which  the  municipality 
under  legislative  grant, 
to  construct  a  sewer 
amount  of  the  cost  t 
abutting  on  either  8id< 
ment,  the  parts  of  said 
abut  on  said  streets,  ( 
will  not  interfere  with  1 
are  liable  respectively 
ment  for  the  cost  of 
thereon,  notwithstandin) 
may  not,  in  its  present  c 
ly  benefited  thereby.  • 
Co.  V.  Decatur,  40:  935 
Ga.  637. 

Lien  and  priority  of 

3.  In  the  absence 
tions  to  the  contrary, 
for  street  improvement 
existing  encumbrances 
Morey  Engineering  & 
Louis  Artificial  Ice  Rii 
S.  W.  1142,  —  Mo.  — . 

4.  Under  a  statute  : 
special  improvements  a 
ty  charged  therewith,  a 
to  be  collected  of  the 
and  providing  that  the 
person  having  an  inter 
may  pay  the  tax  with 
without    interest,   the 
over  existing  encumbrai 
erty.     Morey  Engineeri: 
St.  Louis  Artificial  Ic< 
146  S.  W.   1142,  —  M( 
Rales  of  apportlonni< 

5.  The  legislature 
a  municipality  to  insti 
estimate  the  cost  of  inr 
and  fix  the  assessment  ; 
property,  and  having  d* 
owners  cannot  complaii 
pality  has  assessed  thei 
sum  than  that  fixed  by 
&  6kg.  Co.  V.  Decatur,  * 
137  6a.  637. 
Enforcement  of  assei 

6.  In  the  absence  ( 
authority,  the  ri^ht  of 
company  on  which  ii 
track  is  not  liable  in 
sale  to  satisfy  a  lien 
local  improvements  on 
the  right  of  way  on  el 

I  fore  a  portion  of  the  la 
of  way,  on  one  side  of 
81 
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levied  on  to  satisfy  assessments  made  I 
against  the  entire  strip  through  which  the 
railway  runs,  on  account  of  sewers  con- 
structed in  the  streets  lying  on  each  side 
of  the  track.  Qeorgia  R.  k  Bkg.  Co.  ▼. 
Decatur,  40:  935*  73  8.  £.  830,  137  Ga.  637. 

« 

PUBIiig  LANDS. 

Mines  on,  see  Mines. 

PUBLIC   POLICY. 

As  affecting  contracts,  see  Contracts. 

PUBLIC-SBRVICB  CORPORATIONS. 

Estoppel  of,  to  question  yalidity  of 
annexation  of  tract  to  oity^  see 
Estoppel,  4. 

PUBLIC  WATER  SUPPLT. 

See  Waters,  2-4. 

PUNISHBIBNT. 

For  contempt,  see  Contempt,  8. 
For  crime,  see  Criminal  Law,  6. 


PURCHASE  HONBY  MORTGAGE. 

See  Mortgi^ge,  1-4. 

QUASHING. 

Of  execution,  see  Execution, 


RAILROADS. 

Liability  of  railroad  primarily  respon- 
sible for  dangerous  condition  of 
highway  to  reimburse  municipality 
or  county  held  liable  for  resulting 
injuries,  see  Appeal  and  Error, 
20;  Contribution  and  Indemnity, 
2. 

Liability  of  carrier  for  discrimination 
by  lessee,  see  Carriers,  15. 

Condemning  property  for,  see  Eminent 
Domain,  6. 

Estoppel  to  deny  Yalidity  of  lease,  see 
Estoppel,  5. 

What  constitutes  a  taking  or  damaging 
of  property  by,  see  Eminent  Do- 
main, 8. 

Consequential  injury  from  construction 
and  operation  of,  see  Eminent  Do- 
main, 9. 

Liability  for  injury  on  highway  be- 
cause of  defect  due  to  change  made 
by  company,  see  Evidence,  28. 

SuiBciency  of  evidence  to  show  demand 
on  railroad  for  siding  facilities, 
see  Evidence,  31. 

Conclusiveness  of  decree  in  chancery 
against  lessor  and  lessee  railroad 
as  to  liability  of  lessor  in  subse- 
quent action  at  law,  see  Judgment, 

Injury  to  employees,  see  Master  and 
Servant. 

Liability  for  injury  to  child  by  ex- 
plosion of  torpedo,  see  Negligence, 

40  L.R.A.(N.S.) 


Assessments    on,    for    local     improve- 
ments,   see    Public   ImprovemeBta, 
2-6. 
Title  of  statute  authorizing  change  of 
grade  or  location  of  road,  see  Stat- 
utes, 6. 
Bequest  of  railroad  stock,  see  Wills,  1 

Injury  to  persons  on  or  near  track. 

1.  Section  men  are  not  entitled  to  tlie 
i>enefit  of  a  statute  requiring  crossing  sig- 
nals to  be  given  by  railroad  companies,  al 
though  the  statute  provides  that  failure 
to  give  the  signal  shall  render  the  compaiiy 
liable  for  all  damages  which  shall  be  sus- 
tained by  any  person  by  reason  of  such 
negligence.  Lepard  v.  Michigan  C.  R.  Cv. 
40:  1105,  130  N.  W.  668,  166  Mich.  373. 

(Annotated! 
Accidents  at  crossings. 

Variance  between  pleading  and  proof  io 

action  for  injury  at  crossing,  see 

Evidence,   36. 

Cross-examination  of  witness  in  action 

for    injury   at   crossing;    see   Wit- 

2.  A  railroad  company  is  bound,  in  th« 
operation  of  its  trains  at  a  crossing  of  an- 
other road,  to  exercise  ordinary  care  not 
to  injure  a  person  riding  upon  an  engine  on 
the  other  road,  whose  presence  thereon  was 
not  of  such  a  character  as  to  constitute 
him  a  wrongdoer.  Grimshaw  v.  Lake  Shore 
&  M.  S.  R.  Co.  40:  563,  98  N.  E.  762,  205 
N.  Y.  371. 

3.  A  railroad  company  is  liable  for 
running  down  a  person  at  a  street  cross- 
ing because  of  failure  to  equip  its  engine 
with  a  suitable  whistle  to  warn  persons  of 
its  approach.  Lepard  v.  Michigan  C.  R.  Co. 
40:  1 105,  130  N.  W.  668,  166  Mich.  373. 
Contributory   negligence. 

Question  for  jury  as  to  possibility  of 
avoiding  injury  after  discovering 
person's  peril,  see  Trial,  2. 

4.  One  rightfully  attempting  to  cross 
railroad  tracks  is  not  negligent  per  #6  in 
grabbing  for  his  hat,  which  is  blown  off  bv 
the  commotion  of  a  passing  engine,  and 
about  to  fall  on  a  parallel  track,  without 
looking  to  see  if  cars  are  approaching  on 
that  track,  so  as  to  prevent  holding  the 
railroad  company  liable  in  case  he  is  in- 
jured by  cars  shunted  onto  that  track  by  a 
flying  switch,  without  warning  of  their  ap- 
proach. Farris  v.  Southern  R.  Co.  40:  xxxs* 
66  S.  E.  457,  151  N.  C.  483. 

6.  A  railroad  employee  cannot  be  said 
to  be  negligent  as  a  matter  of  law  in  rid- 
ing on  a  locomotive  which  has  no  cars  at- 
tached, so  as  to  prevent  his  holding  an- 
other company  liable  for  injury  to  him  due 
to  a  collision  of  its  train  with  the  engine 
at  a  point  where  the  tracks  of  the  two  com- 
panies crossed.  Grimshaw  v.  Lake  Shore 
ft  M.  S.  R.  Co.  40:  563,  98  N.  E.  762.  205 
N.  Y.  371. 

RATES. 

Charge  of  exacting  exorbitant  rates  ss 

libel,  see  Libel  and  Slander,  2. 
Of  water  company,  see  Waters,  4. 
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RATIFICATION. 

By  bank  of  acts  of  agent,  see  Banks,  2. 
By    legislature   of   truest   to   church, 
see  Wills,  4. 

REAL-ESTATS  BROKER. 

See  Brokers. 

REAIi  PROPERTY. 

Covenants   as    to,   see   CoTenants   and 

Conditions. 
Deeds   of,  see  Deeds. 
Easements  in,  see  Easements. 
Action  for  ejectment,  see  Ejectment. 
Opinion  as  to  cost  of  repairing  damage 

to,  see  Evidence,  11. 
Evidence  as  to  value  of,  see  Evidence, 

26. 
Evidence  of  damage  to,  see  Evidence, 

26. 
Mortgage  on,  see  Mortgage. 

REASONABIiENESS. 

Of  license  fee,  see  License,  7,  8. 

RECAUU. 

See  Initiative,  Referendum  and  RecalL 


RECEIVERS. 

Jurisdiction  of  equity  of  action  by  re- 
ceiver of  mutual  insurance  compa- 
ny to  recover  assessment  from 
members,  see  Equity,  3. 

BECORB  ANB  REOORBINO  LAW. 

Evidence  of  failure  to  record  deed  on 
question  of  wrongful  alteration,  see 
Evidence,  27. 

Recording  notice  of  mining  claim,  see 
Mines,  2. 

RELEVANCY. 

Of  evidence,  see  Evidence,  20-29. 

RELIGIOUS  SOCIETIES. 

Bequest  to,  see  Wills,  3,  4. 

REMEBIES. 

Election  of,  see  Election  of  Remedies. 

RENT. 

Liability  for,  generally,  see  Landlord 
and  Tenant,  2. 

REPrGNANCY. 

In  statute,  see  Statutes,  1. 

RESCISSION. 

Of  land  contract,  see  Vendor  and  Pur- 
chaser. 

RESIBENCE. 

For  purpose  of  divorce,  see  Divorce  and 

Separation,  1. 
For  purpose  of  election,  see  Elections. 

RES  JUDICATA. 

See  Judgment. 

RESTAURANTS. 

Measure  of  damages  for  serving  unfit 
food  to  guests,  see  Damages,  4,  6. 
40  L.R.A.(^.S.) 


Liability  for  sen 
Food,  1. 

RESTRAINT  OF  T£ 

Validity  of  contra 
Contracts,  4,  i 

REVERSIBLE  ERR 

See  Appeal  and  Er: 

REVOCATION. 

Of  will,  see  Wills, 

RULES. 

Of  freight  carrier, 

SALE. 

Criminal  liability 

lation    of    tei 

Criminal  Law. 

On  foreclosure,  sec 

To  enforce  local  a 

Improvements 

Conditional  sale. 

Effect  on  right  o 
to  reclaim  pi 
purchaser  int( 
fully,  see  Coni 

1.  A  conditional  v 
bile  is  not  estopped 
property  upon  failure 
ments,  by  the  fact  tha 
purchaser  intends  to  u 
contest  to  increase  a  n 
Watkins  v.  Curry,  40 
—  Ark.  — . 

2.  A  conditional  y< 
his  right  to  reclaim 
tending  the  time  foi 
learns  that  the  prope: 
as  a  prize  in  a  contesi 
paper  circulation  if  th( 
the  contest  closes.  W 
967,  147  S.  W.  43,  - 

3.  Under  a  sale  < 
the  vendee  shall  sell, 
the  property  or  fail  in 
or  may  take  immedia 
property,  and  hold  it  f 
the  vendee,  the  vendee 
est  on  an  assignee  whi 
perfect   the  title   by 
purchase  price,  and  tl 
ment  does  not  forfeit 
contract.    Dame  v.  C. 
873,  98  N.  E.  589,  212 

Warranty. 

4.  One    who    offer 
quantity  of  cards  of 
does  not,  by  displaying 
tion  of  the  purchaser,  \ 
will  equal  the  work 
fore  if  the  purchaser 
livered    without   inspe 
reasonable  time  to  se 
the  description,  or  if 
learning   of   defects, 
from   claiming  damag 
leged   nonconformity. 
Co.  V.  R.  N.  Cowin  &  ' 
338,  —  Iowa,  ~. 
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SALES  AGENT.  , 

Commissions  of,  see  Principal  and 
Agent,  2. 

SALOONS. 

Forbidding  treating  in,  see  Constitu- 
tional Law,  11,  13;  Intoxicating 
Liquors;  Municipal  Corporations, 
2. 

■ 

SAMPLES. 

Warranty  on  sale  by  sample,  see  Sale, 
4. 

SCHOOLS. 

Acquiring  residence  for  voting  purposes 
while  attending  school,  see  Elec- 
tions, 1. 

Libel  of  teacher  or  superintendent  by 
school  board,  see  Libel  and  Slan- 
der, 3,  4. 

A  tax  for  the  support  of  public 
schools  is  not  for  a  municipal  purpose  with- 
in the  meaning  of  a  constitutional  pro- 
vision that  the  legislature  shall  not  impose 
taxes  for  the  purpose  of  any  county,  city,  | 
town,  or  other  municipal  corporation,  but 
may  b^  general  laws  confer  on  the  proper 
authorities  thereof  respectively  the  power 
to  assess  and  collect  such  taxes.  Atchison. 
X  &  S.  F.  R,  Co.  V.  State,  40:  x,  113  Pac. 
921,  28  Okla.  94. 

SECRET  PROFITS. 

Of  promoters  of  corporation,  see  Corpo- 
rations, 6-10. 

SECTION  MEN. 

Right  of,  to  benefit  of  statute  requir- 
ing crossing  signals,  see  Railroads, 

A  « 

SELF-CRIMINATION. 

See  Criminal  Law,  2. 

SENTENCE. 

For  crime,  see  Criminal  Law,  6. 

SERVICES. 

Charge  of  exacting  exorbitant  rates, 
For,  as  libel,  see  Libel  and  Slan- 
der, 2. 

SET-OFF  AND  COUNTERCLAIM. 

Set-off  as  ground  for  injunction,  see 
Injunction,  6. 

SHIPPING. 

Injury  to  servant  working  on  ship,  see 
Master  and  Servant,  18. 

SHORTHAND  NOTES. 

Right  to  free  transcripts  of,  see  Ap- 
peal and  Error,  28. 

SIDING  FACILITIES. 

Duty  of  railroad  company  to  furnish, 
see  Carriers,  14,  15. 

Measure  of  damages  for  railroad's  re- 
fusal to  furnish,  see  Damages,  2a. 
40  L.R.A.(N.S.) 


Sufficiency  of  evidence  to  show  demaad 
for  siding  facilities,  see  Evidenee, 
31. 

SIGNALS. 

Duty  to  give,  to  person   on  railroad 

track,  see  Railroads,  L 
Duty  as  to,  at  highway  crossing,  see 

Railroads,  1-3. 

SILENCE. 

Estoppel  by,  see  Estoppel,  3,  4. 

SLANDER. 

See  Libel  and  Slander. 

SMOKE. 

Right  to  recover  for,  in  condemnation 
proceedings,  see  Emineoit  Dranainy 
9. 

SPECIAL  LEGISLATION. 

See  Statutes,  7,  8. 

SPECIAL  TRAINS. 

Duty  of  carrier  to  famiflby  Ma  Ctr- 
riers,  1-3. 

SPECIAL  VERDICT. 

See  Trial,  7. 

SPECIFIC  BEQUEST. 

See  Wills,  2,  10. 

SPECIFIC  PERFORMANCE. 

Sufficiency  of  performance  to  take  oral 
contract  out  of  statute  of  frauds, 
see  Contracts,  3. 

SPITE  FENCE. 

Injunction  against  maintenance  of,  see 
InjunctionSy  3. 

STATE. 

A  suit  to  compel  a  state  bo^rd  of 
equalization  to  make  a  tme  equalization 
or  the  valuation  of  the  property  throughout 
the  state  for  purposes  of  taxation  is  not 
against  the  state,  within  the  meaning  of 
a  constitutional  provision  exempting  the 
state  from  suit.  Huidekoper  v.  Hadley,  40: 
505,  177  Fed.  1,  100  C.  C.  A.  SKL 

STATE  COURTS. 

Jurisdiction  of,  on  appeal,  see  Appeal 

and  Error,  1. 
Jurisdiction  of,  generally,  see  Courts,  S. 
Following  Federal  decisions,  see  Conrts. 

IL 
Federal  courts  following  decisions  of, 

see  Courts,  12-14. 

STATUTE  OF  FRAUDS. 

See  Contracts,  1-3. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 
Validity. 

1.  A  prt>vi80  in  a  statute  requiring  ths 
issuance  of  peddler's  licenses  for  one 
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to  the  effect  that  they  shall  terminate  on 
the  second  Monday  of  January  succeeding 
the  year  in  which  they  are  issued^  is  void 
for  repugnancy.  McKnight  v.  Hodge,  40: 
1207,  104  Pac.  504,  55  Wash.  289. 

2.  A  statute  imposing  a  penalty  for 
selling  adulterated  cotton  seed  meal  with- 
out noting  the  adulteration  on  the  package 
is  not  unconstitutional  in  failing  to  inform 
an  accused  of  the  nature  and  cause  of  the 
accusation  against  him,  because  it  does  not 
fix  any  standard  of  adulteration.  Alcorn 
Cotton  Oil  Co.  V.  State,  40:  875,  66  So.  397, 

—  Miss.  — .  (Annotated) 
Judicial  ezainination ;  legislative  Jour- 
nals. 

3.  When  an  enrolled  bill  has  been 
signed  b^  the  speaker  of  the  house  and  by 
the  president  of  the  senate,  respectively,  in 
the  presence  of  those  bodies,  immediately 
after  the  bill  has  been  read  publicly  at 
length,  and  the  same  has  been  approved  by 
the  governor  and  deposited  in  the  office  of 
the  secretary  of  state,  it  is  not  competent 
te  show  from  the  journals  of  the  house  that 
the  act  so  authenticated,  approved,  and  de- 
posited did  not  pass  in  the  form  in  which 
it  was  signed  by  the  presiding  officers  and 
approved  by  the  governor.  Atehison,  T.  k 
S.  F.  R.  Co.  V.  State,  40:  x,  113  Pac.  921,  28 
Okla.  94.  (Annotated) 
Entitling. 

4.  A  title,  "An  Act  to  Add  a  New  Arti- 
cle to  the  Code  of  Public  Local  Laws  te  Be 
Known  as  'Moving  Picture  Machine  Opera- 
tors,' Subtitle  'Baltimore  City,'  and  Be 
Numbered,"  is  sufficient  to  cover  matter 
providing  for  the  appointment  of  examiners 
to  license  persons  wishing  to  engage  in  the 
business  of  moving  picture  machine  opera- 
tor, and  the  fixing  of  their  compensation. 
Stete  ex  rel.  Ebert  v.  Loden,  40:  2931  83 
Atl.  564,  —  Md.  — . 

5.  A  title,  An  Act  To  Establish  a  Board 
of  Examiners  for  Barbers,  and  To  Regulate 
the  Occupation  of  Barbers,  and  To  Prevent 
the  Spreading  of  Contagious  Diseases,  is 
sufficient  to  cover  matters  regulating  bar- 
ber colleges  and  apprentices  in  oarber  shops. 
Moler  V.  Whisman,  40:  Oag,  147  S.  W.  985, 

—  Mo.  — 

0.  A  title,  "An  Act  to  Provide  for  the 
Formation  of  Corporations,"  is  sufficient  to 
cover  a  provision  allowing  railroad  com- 
panies to  change  the  grade  or  location  of 
their  roads  for  reasonable  causes,  and  te  ap- 
propriate the  necessary  materials  therefor. 
State  ex  rel.  Great  Northern  R.  Co.  v.  Su- 
perior Ct.  40:  793,  123  Pac.  996,  68  Wash. 
672. 
Local  or  special  legislation. 

7.  Forbidding  a  barber  school  or  college 
to  display  any  other  sign  than  a  mere  an- 
nouTicement  of  "barber  school"  or  "college" 
is  invalid  as  a  special  law  applying  te  an 
institution  which  is  not  a  prpp^r  subject 
for  classification.  Moler  v.  Whisman,  40: 
629,  147  S.  W.  985,  —  Mo.  — . 

8.  A  statute  conferring  attorneys'  liena 
is  not  unconstitutional  special  legislation 
because  it  applies  only  to  attorneys  at  law, 
since  those  who  follow  that  profession  form 

.  40  L.R.A.(N.S.) 


a  class  constituting  a  proper  basis  for  leg- 
islation.    Standidge  v.  Chicago,  R.  Co.  40: 
539,  98  N.  E.  963,  254  111.  524. 
Constmction;  operation;  effect. 

Effect  of  stetute  bb  to  property  righte 
of  husband  and  wife  on  liability 
of  one  spouse  for  larceny  from  the 
other,  see  Larceny. 
9.  That  a  code  provision  in  a  section 
dealing  with  issues  and  the  mode  of  trial 
thereof,  which  authorizes  the  court  to  order 
one  or  more  issues  to  be  separately  tried 
prior  to  the  trial  of  other  issues,  is  in  im- 
mediate juxteposition  to  a  section  authoriz- 
ing  jury   trials   in   the    discretion   of   the 
court,  does  not  indicate  that  such  section 
was  not  intended  to  apply  to  cases  where 
there  was   a  constitutional   right  to  jury 
trial.    Smith  v.  Western  P.  R.  Co.  40:  137, 
96  N.  E.  1106,  203  N.  Y.  499. 

10.  A  judicial  construction  of  a  statute 
made  by  the  courto  of  ite  origin  after  ito 
adoption  in  another  stete  is  nw  eontroUing 
there.  Goodell  v.  Yesersld^  40: 516^  186 
N.  W.  451,  —  Mich.  — . 

STIPUIiATBB  DABfAOBS. 

See  Damages,  1. 

STREET  RAILWAYS. 

Ab  additional  servitude,  see  Eminent 

Domain,  10,  11. 
Injunr  to  employees,  see  Master  and 

Servant. 

A  street  car  company  which  at- 
tempte  to  run  a  car  around  a  curve  at  a 
time  when  a  wagon  is  between  the  track  and 
the  curb,  in  a  space  so  narrow  that  it  will 
be  hit  by  the  overhang  of  the  car  as  it 
rounds  the  curve,  is  liable  for  the  resulting 
injury  in  case  the  car  hito  the  wagon  and 
forces  it  against  a  pedestrian  on  ui»  pide- 
walk.  Bryant  v.  Boston  Elevated  R.  Co. 
40:  X33,  98  N.  E.  587,  212  Mass.  62. 

(Annoteted) 

STUDBNTS. 

Acquiring    resldenoe   for   voting   pur- 
poses, see  Elections,  1. 

817BBORIPTION. 

To  corporate  stock,  see  Corporations, 
11,  12. 

SI7NDAT. 

1.  Running  a  pool  room  on  Sunday  in 
which  a  charge  is  made  for  the  use  of  the 
tables  is  prohibited  by  a  stetute  providing 
for  the  punishment  of  anyone  who  shall 
labor  on  Sunday,  except  certein  specified 
works  of  necessity,  among  which  running 
such  a  place  is  not  included.  Ex  parte 
Axsom,  40:  179,  141  S.  W.  793,  —  Tex. 
Crim.  Rep.  — . 

2.  The  owner  of  an  automobile  leased 
for  hire  cannot  escape  liability  for  injury 
to  an  occupant  of  the  car  through  the  neg- 
ligence of  the  chauffeur  because  the  leasing 
was  on  Sunday.  Gerreteon  v.  Rambler  Gar- 
age Co.  40:  457f  136  N.  W.  186,  —  Wis.  — . 
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SURFACE  WATER— TRIAL. 


SURFACE  WATERS. 

See  Waters,  1. 

SWITCH  TRACK. 

Duty  of  railroad  company  to  furnish 
siding  facilities,  see  Carriers,  14, 
15. 

TAXES. 

Interference  by  court  with  board  of 
equalization,  see  Courts,  2. 

What  constitutes  change  of  domicil 
for  purpose  of  taxation,  see  Dom- 
icil. 

Priority  of  lien  of  mortgagee  for  taxes 
paid  over  widow's  dower  interest, 
see  Dower. 

Presumption  and  burden  of  proof  as 
to  tax  matter,  see  Evidence,  3. 

Necessity  of  presenting  against  estate 
claim  for  taxes  omitted  during  life 
time  of  taxpayer  and  assessed  to 
personal  representative,  see  Execu- 
tors and  Administrators,  3. 

Form  of  judgment  against  executors  in 
action  to  enforce  against  them  tax 
omitted  against  testator,  see  Judg- 
ment, 3. 

As  to  license  generally,  see  License. 

Mandamus  to  members  of  state  board 
of  equalization,  see  Mandamus,  1, 
2. 

Matters  peculiar  to  school  taxes,  see 
Schools. 

Suit  against  state  board  of  equaliza- 
tion as  suit  against  state,  see 
State. 


I  them  personally  liable  therefor,  and  permit- 
ting tnem  to  reimburse  themselves  from  the 
estate.  Bogue  v.  Laughlin,  40:  927,  136  K. 
W.  606,  —  Wis.  — . 

5.  To  make  available  an  objection  that 
money  and  credits  placed  by  a  board  of  re- 
view on  the  tax  list  of  a  protesting  tax- 
payer were  not  itemized,  such  objectioa 
must  be  made  before  the  board.  Barhydt  t. 
Cross,  40:  986,  136  N.  W.  S25,  —  Iowa,  — . 

TELEPHONE. 

Liability  of  servant  charged  with  duty 
of  maintaining  poles  for  injiury  to 
stranger  by  fall  of  pole,  see  Mjuter 
and  l^rvant,  21. 

TERMINAL  COMPANY. 

Injury  to  passenger  by  violation  of 
rules  of  terminal  company,  see 
Carriers,  8,  9. 

TERRITORIAL   LIMITATIONS. 

As  to  jurisdiction,  see  Courts,  I. 

THEFT. 

See  Larceny. 

THREATS. 

Compelling  payment  of  money  by,  as 
extortion,   see  Attorneys,  2. 

TIME. 

Burden  of  proving  time  of  alteration  d 
instrument,  see  Evidence,  7. 

Evidence  to  show  time  of  alteration  of 
instrument,  see  Evidence,  27. 


1.  Under  statutes  authorizing  the  as- 
sessment of  property  which  was  omitted 
from  assessment  by  mistake  or  inadvertence, 
making  personal  representatives  personally 
liable  for  taxes  assessed  against  them,  and 
giving  them  a  remedy  over  against  the  bene- 
ficial owner,  taxes  which  should  have  been 
assessed  during  the  lifetime  of  the  taxpayer 
may  be  assessed  against  his  personal  repre- 
sentatives, if  there  is  personal  property  in 
his  possession  belonging  to  the  taxpayer 
which  is  subject  to  taxation,  even  though  it 
is  not  the  identical  property  which  had  been 
omitted.  Bogue  v.  Laughlin,  40:  927,  136 
N.  W.  606,  —  Wis.  — . 

2.  There  is  no  constitutional  objection 
to  assessing  omitted  property  against  the 
personal  representative  of  the  taxpayer 
after  his  death.  Bogue  v.  Laughlin,  40: 
927,  136  N.  W.  606,  —  Wis.  — . 

(Annotated) 

3.  An  objection  that  the  statutory  no- 
tice of  intention  to  place  omitted  property 
on  the  tax  roll  was  not  given  is  not  avail- 
able before  the  court,  if,  in  obedience  to  the 
notice,  the  taxpayer  appeared  generally 
before  the  board.  Bogue  v.  Laughlin,  40: 
927,  136  N.  W.  606,  —  Wis.  — . 

4.  An  entry  of  an  omitted  tax  against 
certain  named  persons,  "executors  of  tlie 
estate  of"  a  deceased  taxpayer,  Is  a  suf- 
ficient entry  of  the  tax  against  them  as 
executors,  to  comply  with  the  statute  per- 
mitting an  entry  against  executors,  making 
4U  L.H.A.(N.8.) 


TITLE. 

Of  insured,  see  Insurance,  4L 
Of  statute,  see  Statutes,  4-6. 

TORPEDOES. 

Injury  to   child  by  explosion   of. 
Negligence,  1. 


TORTS. 

Confiict  of  laws  as  to,  see  Conflict  of 

Laws,  6. 
Damages  for,  see  Damages,  2,  2a. 
Injunction    against   tortious   acts, 

Injunction,  2,  8. 
Matters  as  to  negligence  generally. 

Negligence. 

TRACTION   COMPANIES. 

Exercise  of  eminent  domain  by,  see  Em- 
inent Domain,  3,  5. 

TRANSCRIPT. 

Right  to  free  transcripts  of  notes  of 
evidence,  see  Appeal  and  Error,  28. 

TREATING. 

Forbidding  treating  in  saloons,  see  Con- 
stitutional Law,  11,  13;  Intoxica^ 
ing  Liquors;  Municipal  Corpora- 
tions, 2. 

TRIAL. 

Prejudicial  error  as  to  order  of  proof, 
see  Appeal  and  Error,  25. 
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Prejudicial  error  in  remarks  or  conduct 
of  judge,  see  Appeal  and  Error,  26. 

Statements  and  conduct  of  counsel. 

1.  Where  it  appears  from  the  record 
that  the  wife  of  a  defendant  who  is  upon 
trial  for  homicide  is  a  material  witness  in 
his  behalf,  and  he  does  not  place  her  on  the 
witness  stand  or  account  for  his  not  doing 
so,  such  failure  of  the  defendant  to  call  his 
wife  as  a  witness  in  his  behalf  is  a  proper 
subject  of  comment  to  the  jury  by  counsel 
for  the  state.  Hampton  v.  State,  40:  43, 
123  Pac.  671,  —  Okla.  Crim.  Rep.  — . 
Questions  of  law  and  fact. 

Prejudicial  error  in  submitting  case  to 
jury,  see  Appeal  and  Error,  27. 

2.  In  case  of  injury  to  one  on  a  railroad 
crossing,  where  the  evidence  is  such  that 
both  the  traveler  and  the  railroad  company 
may  be  found  to  have  been  negligent,  the 
court  should  submit  to  the  jury  the  ques- 
tion whether  or  not  the  railroad  company 
could,  after  discovering  the  traveler's  peril, 
have  avoided  injuring  him.  Farris  ▼.  South- 
ern R.  Co.  40:  zz 25,  66  S.  E.  457,  151  N.  C. 
483. 

3.  Whether  or  not  a  mining  company 
was  negligent  in  the  purchase  and  furnish- 
ing of  lubricating  oil  for  the  use  of  miners 
in  a  coal  mine  is  primarily  one  of  fact  to 
be  determined,  under  proper  instructions, 
by  the  jury,  from  all  the  facts  and  cir- 
cumstances of  the  whole  case;  and  where 
the  issue  has  been  properly  submitted  and 
the  verdict  re^larly  returned  the  finding 
of  the  jury  will  not  be  disturbed  in  this 
court  on  appeal.  Parker  v.  Hailey-Ola  Coal 
Co.  40:  zzao,  122  Pac.  632,  —  Okla.  — . 

4.  Whether  or  not  an  employee  injured 
by  the  use  of  a  defective  cant  hook  knew 
or  should  have  known  of  its  defective  con- 
dition is,  under  all  the  evidence  in  the  case, 
a  question  for  the  jury.  Parker  v.  W.  C. 
Wood  Lumber  Co.  40:  83a,  54  So.  252,  — 
Miss.  — 

Instructions. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  22-24. 

Errors  waived  or  cured  below,  see  Ap- 
peal and  Error,  16. 

5.  A  request  for  special  instructions  is 
necessary  to  require  the  court,  in  an  action 
by  a  servant  to  hold  his  master  liable  for 
personal  injuries  alleged  to  have  been 
caused  by  a  protruding  bolt,  to  submit  to 
the  jury  the  question  of  the  knowledge  of 
the  servant  based  on  the  custom  of  business, 
where  it  has  instructed  that  if  plaintiff 
knew,  or  in  the  exercise  of  reasonable  dili- 
gence might  have  known,  of  the  bolt  and 
the  danger  therefrom,  he  could  not  recover. 
Bradbury  v.  Chicago,  R.  I.  &  P.  R.  Co.  40: 
684,  128  N.  W.  1,  149  Iowa,  51. 

Verdict. 

Effect  of  intimation  by  court  that  rec- 
ommendation  to  mercy   would   be 
considered   to   vitiate   verdict,   see 
Appeal  and  Error,  26. 
8.  A  mere  finding  for  plaintiff  for   a 
eertain  amount,  in  an  action  against  two 
to   recover  damages  for   personal   injuries, 
40  L.R,A.(N.S.) 


is  sufficiently  definite  if  the  jury  were 
instructed  that  they  might  find  against 
either  or  both,  or  might  find  one  sum 
against  one  and  another  different  one 
against  the  other,  in  which  case  they  must 
state  how  much  was  found  against  each. 
Murray  v.  Cowherd,  40: 6Z7,  147  S.  W. 
6,  148  Ky.  691. 

7.  A  finding  that  an  automobile  which 
injured  a  passenger  as  he  stepped  from  a 
street  car  was  between  the  car  and  the  point 
to  which  the  passenger  claims  to  have 
looked  back  before  leaving  the  car  is  not 
inconsistent  with  a  general  verdict  against 
the  driver  of  the  automobile,  as  indicat- 
ing negligence  on  the  part  of  the  passenger, 
if  there  is  nothing  to  show  on  which  side 
of  the  street  it  was,  or  that  a  view  of  it 
was  not  shut  off  by  the  car.  Marsh  v.  Boy- 
den,  40:  582,  82  Atl.  303,  33  R.  I.  519. 

8.  Failure  of  the  jury  to  specify 
whether  a  conviction  is  for  disfigurement 
or  aggravated  assault  does  not  render  the 
verdict  insufficient,  if  the  punishment  which 
they  impose  is  applicable  only  to  disfigure- 
ment, although  both  offenses  were  sub- 
mitted to  them  by  the  court.  Lee  v.  State, 
40:  zz3a,  148  S.  W.  567,  —  Tex.  Crim. 
Rep.  — 

TRIAIi  DE  NOVO. 

On  appeal  see  Appeal  and  Error,  27. 

TROVER. 

Sufficiency  of  evidence  to  show  eon- 
version,  see  Evidence,  32. 

Conversion  by  executor,  see  Executors 
and  Administrators,  2. 

TRUSTS. 

Constitutionality  of  statute  subject- 
ing income  of  spendthrift  trust  to 
claims  of  creditors,  see  Consti- 
tutional Law,  7a,  15. 

Jurisdiction  of  equity,  see  Equity,  2. 

A  trust  enforceable  in  equity  arises 
where,  with  the  assent  of  the  beneficiary, 
one  who  could  not  acquire  an  interest  in  a 
benefit  certificate  because  not  bearing  the 
necessary  relationship  to  the  member  agrees 
to  pay  the  dues  and  make  advances  to  the 
meml>er  in  consideration  of  the  agreement 
with  the  member  that  the  benefit  fund 
shall  be  collected  for  his  benefit.  Kerr  v. 
Crane,  40:  69a,  96  N.  E.  783,  212  Mass.  224. 

(Annotated) 

UNFAIR  COMPETITION. 

Injunction  against,  see  Injunction,  7. 

UNIFORMITT. 

Of  license  tax,  see  License,  2-6. 
In   local   improvement  assessment,  see 
Public  Improvements  1. 

UNIFORM  PROCEDURE. 

Violation  of  constitutional  requirement 
of  by  statute  as  to  enforcement  of 
attorneys'   liens   see  Attorneys,   6. 


1288 


UNION  DEPOT— WATERS. 


UNION   DEPOT. 

Person  at  station  of  union  terminal 
company  as  passenger,  see  Car- 
riers, 6. 

Injury  to  passenger  by  violation  of 
rules  of  terminal  company,  see 
Carriers,  8,  9. 

UNITED   STATES  SUPREME  COURT. 

State  court  following  decisions  of,  see 
Courts,  11. 

UNIilQUIDATED  DAMAGES. 

Claim  for  as  ground  for  injunction,  see 
Injunction,  0. 

VACANCY. 

Of  insured  premises,  See  Insurance,  5. 

VACATION. 

Of  judgment,  see  Judgment,  13. 

VAIiUATION. 

Evidence  on  question  of,  see  Evidence, 
25. 

VARIANCE. 

Between  pleading  and  proof,  see  Evi- 
dence, 36f  3o. 

VENDOR  AND  PURCHASER. 

Right  of  purchaser  of  land  to  rel^ 
upon  statute  of  frauds  to  invali- 
date parol  contract  by  his  vendor 
for  conveyance  to  another,  see 
Action  or  Suit,  1. 

Oral  contracts  for  land,  see  Contracts, 
3. 

Oral  promise  to  pay  outstanding  lien 
notes  as  part  of  purchase  price, 
see  Contracts,  2. 

Sale  of  property  to  corporation  by  pro- 
moters, see  Corporations,  5-10. 

Priority  between  sale  by  husband  of 
curtesy  initiate  and  executor's  sale 
under  attachment  of,  for  interest, 
see  Levy  and  Seizure. 

Mortgage  to  secure  money  advanced  to 
purchase  property  as  a  purchase 
money  mortgage,  see  Mortgage, 
1,  2. 

Priority  of  purchase  money  mortgage 
over  judgment  against  vendee,  see 
Mortgage,  4. 

1.  The  question  of  fraud  in  falsely 
representing  to  a  purchaser  of  real  estate 
that  a  lien  note  on  the  property  had  been 
paid  becomes  immaterial  if,  without  notice 
of  its  continued  existence,  the  parties  agree 
to  rescind  the  contract.  Hill  v.  Hoeldtke, 
40:  67a,  142  S.  W.  871,  —  Tex.  — . 

2.  Acceptance  by  one  holding  a  ven- 
dors lien  on  real  estate,  of  the  promise  of 
a  second  vendee  to  satisfy  the  lien  as  part 
of  the  consideration  which  he  is  to  pay  the 
original  vendee  for  the  property,  deprives 
the  parties  to  the  second  sale  contract  of  the 
power  to  rescind  it  so  as  to  relieve  the 
second  vendee  from  his  liability,  without 
the  assent  of  the  original  vendor,  although 
such  vendee  had  no  notice  of  the  acceptance. 
40  L.R.A.(N.S.) 


Hill   v.  Hoeldtke,  40:  672,   142  S.   W.  871. 
—    Tex.    — ,  (Annotated; 

3.  One  who,  upon  contracting  to  pur- 
chase real  estate  and  assume  pa3^ment  of 
the  vendors  liens  thereon  as  part  of  the 
consideration,  is  misled  by  a  false  state- 
ment that  a  particular  lien  note  has  been 
paid,  cannot  avoid  liability  on  his  under- 
taking to  pav  such  liens  because  of  the 
misrepresentation,  if,  before  he  discovers  it. 
the  note  has  been  canceled.  Hill  t. 
Hoeldtke,  40:  67a,  142  S.  W.  871,  —  Tex.  — 

VENUE. 

Review  of  discretion  as  to,  see  Ap- 
peal and  Error,  12. 

VERDICT. 

See  Trial,  6-8. 

VERIFICATION. 

Of  information,  see  Indictment,  ete.,  2 

VIBRATIONS. 

Right  to  recover  for,  in  condemna- 
tion proceedings,  see  Eminent  Do- 
main, 9. 

VOIiUNTARY  EXPOSURE. 

Of  insured,  see  Insurance,  11. 

VOLUNTEERS. 

Liability  for  injury  to,  see  Master 
and  Servant,  3,  13. 

VOTERS  AND  ELECTIONS. 

See  Elections. 

WAIVER. 

Of  error  in  trial  court,  see  Appeal 
and  Error,  14-18. 

Nonwaiver  agreement  by  bankrupt 
and  receiver  of  his  property  with 
insurance  company,  see  Bankrupt- 
cy, 1. 

Of  restrictions  on  use  of  property,  see 
Covenants  and  Conditions. 

Of  privilege  as  to  confidential  com- 
munications, see  Evidence,  15. 

By    insurer,    see    Insurance,    S-10. 

Of  landlord's  right  to  retain  deposit 
made  by  tenant  as  liquidated  dam- 
ages, see  Landlord  and  Tenant,  2. 

By  conditional  vendor  of  right  to  re- 
claim property,  see  Sale,  2. 

Of  right  to  complain  of  breach  of  war- 
ranty, see  Sale,  4. 

Of  objection  to  taac,  see  Taxes,  3. 

WARRANT  OF  ATTORNEY. 

To  confess  judgment,  see  Judgment^  I. 

WARRANTY. 

On  sale  of  personalty,  see  Sale,  4. 

WATERS. 

Joinder  of  causes  of  action  for  ob- 
struction, see  Action  or  Suit,  3. 

Liability  for  acts  done  pending  ap- 
peal of  judgment  which  is  i«- 
versed,  see  Appeal  and  Error,  29. 
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Liability  on  bond  on  appeal  from  de^ 
cree  as  to  right  to  use  waters  of 
stream,  see  Appeal  and  Error,  30. 

Review  of  discretionary  ruling  as  to 
fidmission  of  evidence  in  action 
for  flooding,  see  Appeal  and  Er- 
ror, 10. 

Opinion  as  to  cost  of  repairing  dam- 
age by  flood,  see  Evidence,  11. 

License  to  shoot  wild  fowl  on,  see 
Game  and  Game  Laws. 

Joint  liability,  for  flooding,  see  Joint 
Creditors  and  Debtors,  1. 

When  decree  of  awarding  appropri- 
ator  a  certain  quantity  of  water 
becomes  operative,  see  Judgment, 
5. 

fiurfaoe  waters. 

Raising  for  flrst  time  on  appeal  ques- 
tion as  to  misjoinder  of  parties  in 
action  for  injury  by,  see  Appeal 
and  Error,  13. 

Evidence  on  question  of  damage  by 
surface  waters,  see  Evidenoei  2d. 

1.  The  owners  of  land  on  one  side  of  a 
highway  from  which  surface  water  natural- 
ly drains  through  culverts  in  the  highway 
are  liable  for  injury  to  property  on  the  op- 
posite side  of  the  highwav  for  reopening 
the  culverts,  which  were  closed  in  improv- 
ing the  highway,  after  surface  water  has 
accumulated  in  large  quantities  upon  their 

f»roperty,  and  casting  it  in  a  body  onto  the 
ower  land.    Martin  v.  Schwertley,  40:  x6o, 
136  N.  W.  218  —  Iowa,  — . 

(Annotated) 
Public  water  supply. 

Denial  of  due  process  by  statute  pre- 
scribing duties  of  water  company, 
see  Constitutional  Law,  0. 
Claim  of  water  company  to  property 
of  one  demanding  supply  of  water 
not  within  city  limits,  see  Muni- 
cipal Corporations,  1. 

2.  Under  the  terms  of  a  franchise 
ordinance,  wherein  it  is  provided  that  the 
company  receiving  the  franchise  shall  not 
be  required  to  extend  its  water  mains 
alonpr  any  ungraded  street  or  alley,  no 
question  as  to  the  construction  of  such 
provision  can  arise  in  a  case  where  the  com* 
pany  has,  in  fact,  extended  its  main  along 
such  ungraded  street;  and,  after  so  doing, 
the  company  cannot  refuse  to  supply  a 
consumer  on  such  street,  on  the  theory  that 
it  was  not  compelled  to  build  along  such 
street  in  the  flrst  place.  Hatch  v.  Con- 
sumers' Co.  40:  263,  104  Pac.  670,  17  Idaho, 
204. 

3.  Under  a  franchise  granted  to  a 
water  company  which  confers  upon  such 
company  tne  right  to  occupy  the  streets 
and  alleys  of  the  city  for  the  purpose  of 
supplying  water  to  the  city  and  inhabit- 
ants thereof,  and  to  dig  in  the  streets  and 
alleys,  and  lay  pipes  therein  for  supply- 
ing water  to  consumers,  but  which  con- 
fers no  such  authority  upon  the  consumers, 
it  is  the  duty  of  the  water  company  to 
supply  and  lay  the  laterals  from  its  main 
to  thie  line  of  a  consumer's  property  ab- 
40  L.R.A.(N.S.) 


butting  on  such  street;  and  such  laterals 
are  the  propertv  of  the  water  company ;  and 
a  regulation  of  the  company  requiring  the 
consumer  to  pay  for  such  laterals  and  con- 
nections is  unreasonable  "and  cannot  be 
upheld.  Hatch  v.  Consumer's  Co.  40:  263^ 
104  Pac.  670,  17  Idaho,  204. 

4.  Where  a  consumer  tenders  payment 
of  the  established  water  rate,  in  advance, 
for  the  service  he  is  demanding,  a  water 
company  cannot  refuse  to  supply  him  with 
water  because  of  his  refusal  to  pay  a  bill 
for  water  claimed  to  have  been  used  by 
him  while  residing  at  different  places  and 
carried  from  the  residences  of  other  con- 
sumers, since  this  is  a  wholly  separate 
transaction.  Hatch  v.  Consumer's  Co.  40: 
a63,  104  Pac:  670,  17  Idaho,  204. 

(Annotated) 

WBATHBR. 

Opinion  as  to,  see  Evidence,  12,  13. 

WILLS. 
Revocation. 

1.  A  will  giving  all  testator's  property 
to  one  person  is  revoked  bv  the  execution 
of  another  will  giving  practically  all  of  the 
property  to  another,  although  it  Contains 
no  express  words  of  revocation,  under  a 
statute  providing  that  no  will  shall  be  re- 
vocable otherwise  than  by  some  other  will 
or  codicil  in  writing,  or  other  writing 
declaring  the  same,  unless  the  same  be 
altered  oy  some  other  will  declaring  the 
same.  Gardner  v.  McNeal,  40:  553,  82  Atl. 
988,  —  Md.  — . 

Constmction  generally. 

2.  A  bequest  of  ''my  railroad  stock" 
is  specific.  Gardner  v.  McNeal,  40:  553,  82 
Atl.  988,  —  Md.  — . 

Description  of  beneficiaries;  who  may 
take. 

3.  A  bequest  to  a  church  will  not  fail 
because  the  church  is  not  incorporated,  if 
it  is  part  of  an  incorporated  college  which 
is,  by  law,  authorized  to  take  and  hold 
property  on  behalf  of  the  church.  Gardner 
V.  McNeal,  40:  553,  82  Atl.  988,  —  Md.  — 
Restrictions  on   charltal^le   bequest  or 

'  devise. 

4.  A  bequest  to  a  church  cannot  be 
turned  over  to  it  without  ratification  of 
the  legislature,  where  the  Constitution 
makes  it  void  without  such  ratification. 
Gardner  v.  McNeal,  40:  553,  82  Atl.  988, 
—  Md.  — . 

Ademption. 

5.  Where  a  testator  conveys  to  anoth- 
er specific  property  devised  or  bequeathed, 
and  does  not  afterwards  become  possessed 
of  the  same,  and  the  will  contains  no  pro- 
vision of  such  contingency,  the  devise  or 
legacy  is  adeemed,  and  such  legal  result 
cannot  be  obviated  by  extrinsic  evidence 
tending  to  show  that  the  testator  did  not 
so  intend  it.  Lang  v.  Vaughn,  40:54s, 
74  S.  E.  270,  137  Ga.  671. 

(Annotated) 

6.  Delivery  by  testator  in  his  lifetime 
of  specific  proper^  bequeathed  by  his  will 
to  the  legatee  has  the  same  efiect  as  an 
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ademption.      Gardner    v.    McNeal,    40: 553, 
82  Atl.  988,  —  Md.  — . 

7.  The  exception  in  a  bequest  of  stocks 
and  all  money  remaining  in  bank  except  a 
specified  sum,  which  is  bequeathed  to  an- 
other, is  demonstrative,  and  therefore  is 
not  adeemed  by  the  withdrawal  by  testa- 
tor of  the  bank  deposit.  Gardner  v.  Mc- 
Neal,  40:  553,  82  Atl.  988,  —  Md.  — . 

8.  A  bequest  of  corporate  stock  is 
adeemed  by  its  sale  by  testator  or  his  agent, 
whose  acts  are  ratified,  ^pd  the  investment 
of  the  proceeds  in  other  stock,  and  the  new- 
ly purchased  stock  cannot  be  substituted 
for  the  former  to  answer  the  bequest.  Gard- 
ner V.  McNeal,  40:  553,  82  Atl.  988,  —  Md. 
— .  (Annotated) 

9.  A  bequest  of  insurance  policies  which 
testator  holds  on  another's  life  as  security 
for  a  debt  is  adeemed  by  collection  of  the 
policies  by  testator  and  investment  of  the 
proceeds  in  other  securities,  upon  death  of 
the  insured  within  his  lifetime.  Re  Pruner, 
40:  561,  70  Atl.  1000,  222  Pa.  179. 

(Annotated) 
10.  A  provision  after  a  bequest  of  life 
insurance  policies  which  testator  holds  on 
another's  life  as  security  for  his  debt,  that 
legatee  "pay  the  premiums  on  the  same  till 
they  mature,"  does  not  destroy  the  specific 
character  of  the  legacy.  Re  Pruner,  40: 
561,  70  Atl.  1000,  222  Pa.  179. 

WITNESSES. 

Competency  of  expert  witness,  see  Evi- 
dence, 11-13. 

Waiver  of  privilege  as  to  confidential 
communications  between  husband 
and  wife  by  calling  one  spouse 
as  witness  ^r  the  other,  see  Evi- 
dence, 15. 

Validity  of  indictment  found  by  grand 
jury  without  witnesses  before 
them,  see  Indictment,  etc.,  1. 

Comment  by  prosecuting  attorney  on 
failure  to  call  witness,  see  Trial,  1. 

An  engineer  called  by  the  railroad 
company  in  an  action  to  hold  it  liable  for 
killing  a  person  at  a  street  crossing  may  be 
40  Li.A.(N.S.) 


asked  on  cross-examination  if  he  had  not 
stated  that  his  whistle  would  not  work  at 
the  time  of  the  accident,  and,  if  he  denies 
such  statement,  may  be  impeached  by  per- 
sons who  heard  him  make  it.  Lepard  ▼. 
Michigan  C.  R.  Co.  40:  ZZ05,  130  N.  W. 
668,  166  Mich.  373. 

WOBfEN. 

Statute  limiting  hours  of  labor,  see 
Constitutional  Law,  7;  Evidence, 
1;   Master  and  Servant^  4. 

WRIT  AND  PROCESS. 

Service  of  summons  in  action  to  enforce 
liability  of  members  of  mutual 
insurance  company,  see  Equity,  3. 

Opening  default  judgment  against  cor- 
poration where  service  was  made 
on  agent  who  failed  to  defend,  see 
Judgment,  13. 

Where  a  summons  in  an  action  of 
attachment  wherein  a  defendant  company 
was  erroneously  named  as  a  corporation, 
when  in  fact  it  was  a  copartnership,  was 
personally  served  within  the  state  on  a 
partner  as  the  managing  agent  of  the  al- 
leged corporation,  it  constitutes  a  valid 
service  upon  the  partner  and  copartnership 
sufficient  to  vest  jurisdiction  in  the  court 
to  permit,  on  proper  showing  made,  an 
amendment  of  the  summons  and  complaint 
served,  that  the  defendant  company  may 
be  designated  therein  as  a  partnership  with 
partners  named,  since  such  amendment 
does  not  substitute  a  new  for  an  old 
party,  but  merely  makes  definite  the  char- 
acter of  the  real  party  sued.  €k>ld8tein 
V.  Peter  Fox  Sons  Co.  40:  566,  135  N.  W. 
180,  •—  N.  D.  — .  (Annotated) 

X-RAT  PICTURES. 

Presumption  and  burden  of  proof  as  to 

negligence  in  taking,  see  Evidence, 

6. 
Master's    liability    for    negligence    of 

physician   in   taking,   see   Master 

and  Servant^  8.  • 


Fx\bQ.j;. 
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